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PREFACE, 


Fotni  yeare  ago,  the  Publishers,  recogniziog  a  growing  demand  for  a  new  Digest  of  the  De- 
cisions of  the  Supreme  Court  of  Indiana,  employed  the  author  to  compile  "  a  Digest^  such  as 
was  needed  by  the  legal  profession." 

Perhaps  no  writer  entered  a  service  with  more  license  to  do  all  that  his  judgment  deemed 
necessaiy  to  attain  the  end  in  view,  under  the  general  instruction  to  spare  neither  time,  labor, 
nor  expense  in  making  a  complete,  thorough,  honest  compilation ;  and  no  publication  of  private 
enterprise,  at  least  in  Indiana,  has  cost  more. 

In  the  adoption  of  a  plan,  the  leading  digests,  abridgments  and  indexes,  and  attorneys  of  the 
different  bars  of  the  state  have  been  consulted.  While  the  plans  suggested  have  varied,  there 
is  every  assurance  that  the  one  adopted,  for  simplicity,  condensation,  classification  and  refer- 
encev  is  the  "  one  thing  needful."  The  object  has  been  to  abridge  the  decisions  and  render  them 
easDy  found. 

The  work  is  analytical  in  character.  Many,  and  most,  of  the  cases  are  arranged  with  the 
same  compactness  and  analytical  discussion,  as  they  would  be  in  a  brief  on  the  respective 
subjects. 

It  combines  all  the  facilities  of  an  "Index  of  Decisions,"  with  the  usual  advantages  of  an 
indispensable  Digest,  as  the  cross-references  are  frequent  and  the  Miscellaneous  Index  is  com- 
prehensive. 

Each  case  decided  by  the  Supreme  Court  from  its  May  term,  1817  (First  Blackford),  to  the 
May  term,  1881  (Seventy-Third  Indiana),  has  been  analyzed  and  the  legal  principles  therein 
determined  have  been  arranged  under  the  many  different  appropriate  "  Subject  Titles."  This 
caused  some  duplication  of  matter  in  the  arrangement,  at  the  expense  of  the  Foblisheis  and  for 
the  benefit  of  the  practicing  attorney. 

More  than  fifteen  hundred  decisions  and  dicta,  not  contained  in  the  ^/Uaibi  in  the  Beports,  have 
been  thus  arranged.  Aboat  sixfy-five  thousand  separate  teferences  and  dtaUons  have  bem 
made. 

Each  digested  statement  of  a  decision  contains,  for  comparison,  a  reference  to  other  cases 
which  cite  it,  or  discuss  the  same  principle,  unless  they  he  arranged  in  juxtaposition. 

If  any  cases  have  been  distinguished,  modified,  limited  or  overruled,  such  fact  is  designated. 
Thus  each  case  bears  the  marks  indicating  its  history,  and  renders  a  separate  table  of  cases,  at 
present,  unnecessary. 

All  cases  in  the  Indiana  Reports,  whether  obsolete  or  not,  are  included,  for  no  prophecy  can 
be  made  as  to  future  legislation.  The  wisdom  of  this  course  is  well  illustrated  by  the  last  legis- 
lation with  reference  to  pleas  in  abatement,  which  re-vitalized  some  fifty  obsolete  cases  in  the 
earlier  Reports,  to  which  the  bar  have  now  no  means  of  ready  reference. 

Whenever  a  decision  is  based  upon  statutes  or  constitutions,  contained  in  old  compilations, 
reference  has  been  made,  by  the  section  nnmbns,  to  the  corresponding  laws  in  the  Bevubd 
Statutes  of  1881.   This  feature  is  of  particular  value  at  this  date. 
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The  year  in  which  each  decision  was  rendered  U  indicated.  The  importance  of  this  is  meas- 
nied  by  the  fact,  whether  the  decision  was  affected  by  statutes,  constitntiona  or  history. 

The  MiBcellaneouB  Index  is  an  important  feature.  It  is  added  to  increase  the  facilities  of 
Ending  what  is  wanted,  not  only  by  the  practicing  attorney,  but  the  jusUces  of  the  peace  and 
-others  not  fuUy  acquainted  with  the  claaufication  of  legal  principlea. 

Special  care  has  been  taken  with  the  references  to  the  cases  in  the  reports.  They  have  been 
Terified  twice  from  the  manuscript,  once  from  the  proof  sheets,  and  again  from  the  electrotype 
plates. 

Members  of  the  bar  will  confer  a  great  favor  if  they  will  notify  the  author  of  any  errors  of 
any  description  found  by  them,  in  order  tliat  they,  may  be  immediately  corrected  on  the  plates. 

Beference  Is  made  to  the  Indiana  Beports,  thus:  Doc  T.  Roe,  7S-212,  '80;  to  the  Blackford 
Beporls,  thus:  Doe  v.  Roe,  I  Blf.  10, '17;  to  the  Revised  Statutes  of  1881,  thus:  B.  S.  '81, 
-2698 ;  to  other  parts  of  the  digest,  thus :  g  22842,  or  Appeal  V.  In  referring  for  comparison 
to  the  Indiana  Beports  Cf.,  [amferre)  is  used,  and  to  the  statutes  or  other  parts  of  the  Digest,  v. 
•{vide)  is  used. 

The  whole  work  ol  nearly  two  thousand  pages  has  been  set  in  type  in  the  short  space  of 
"twenty  weeks,  and,  therefore,  the  mechanical  arrangements  prevented  a  more  periect  and  sys- 
tematic arrangement  of  the  matter  in  the  sub-classifications,  and  may  excuse  typographical 
■errors. 

To  Joseph  W.  Walker,  of  the  Indianapolis  bar,  who  is  specially  adapted  to  a  work  of  this 
character,  for  his  much  valued  assistance,  the  author  is  greatly  indebted,  as  he  also  is  in  his 
like  obligations  to  Albert  B.  Cole,  J.  H.  Blair,  Edwin  Plummer,  and  others  in  their  respective 
departments. 

The  author  submits  to  the  members  of  the  bar  the  result  of  his  service,  with  the  conviction 
-4hat  all  of  "love's  labor"  U  not  lost,  and  thatit  will  to  seme  extent  be  acceptable. 


Ikdiavapous, 


WABWICK  H.  EIPLEY. 


October  16^  1889, 
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ABANDOlinnSNX. 

I.  HuAaad  and  Wjfe. 

II.  Laau. 

ilL  Ptireni  and  CkOd. 

IV.  Bight  <^  Way. 

I.  Hosbud  mi  irife. 

1.  AbUldoBmeilt,  in  sease  in  which  it  is 
vised  in  Btatute  of  March  7.  '57,  (1  B.  a  '76,  553: 
R  &  '81,  5139,)  may  be  defined  to  be  act  of 
wiUfnll/  leaving  wife,  with  intention  of  caoslng 
m  palpable  Mpaiation  betwem  partiee»  and  im- 
plies an  actual  desertion  of  wife  by  husband. 
A  wife  leaving  her  husband  for  cause,  does  not 
make  oat  a  case  of  abandonment  under' statnte. 
Ska^rougk  v.  SUa^frmgb  60-275,  '78. 

S.  Earniiigs  of  wItb.  A  married  woman 
whose  husband  has  absconded,  and  who  has 
been  authorized  by  proper  court,  in  proper  pro- 
ceedings, to  sue  for,  collect  and  reduce  to  ner  pos- 
Mssion,  all  aoconnto  due  ber  husband,  can  main- 
tain actions  for  her  separate  earnings,  which,  un- 
der ordinary  circumstaDces,  should  nelong  to  her 
husband.    Booker  v.  Booker,  60-550,  '78. 

S.  No  personal  judgment  agalBst  hnsband, 
or  order  for  payment  of  money  by  him  in  in- 
stalments, or  other  provision  for  permanent  ali- 
fflony,  is  contemplated  by  statute  of  March  7, 
'57.  (1  B.  a  -76,  653;  R.  8.  '81,  5139.)  Its  pur- 
pose seems  to  be  to  prescribe  a  mode  by  which 
some  portion  of  proper^  of  deserting  husband 
may  be  set  oTer  to  support  wife  and  not  to  pro- 
vide alimony.  SeaiSnm^  t.  Skaibrwf^  60- 
275,  78. 

4.  Veeeesltles.  If  a  wife  abandoned  her 
hmlMUid  without  cause  and  lived  apart  from 
him,  without  any  means  of  support,  and  husband 
{aruisbed  none,  and  a  third  person,  with  notice 
of  abandonment,  furnished  necossaiy  support 
during  snch  separation,  husband  not  liable  for 
«Dch  support,  tnough  she  afterwards  returned  to 
him  and  he  received  and  lived  with  her  as  hie 
wife.    Omsm  v.  Heritage,  4&-78,  73. 


n.  Uewu 

fi*  A  contract^  on  part  of  a  creditor,  whose 
debt  is  ansecured,  with  a  debtor  who  owes  sev- 
eral debts  to  a  mortgagee,  one  of  which  was  not 
secured  by  mortgage,  that  said  creditor  would 
assume  and  agree  to  pay  unsecured  debts  due 
to  said  mortgagee  if  said  debtor  should  d^ver 
possession  of  and  execute  a  mortgage  on  same 
property  with  consent  of  first  mortgagee,  secur- 
ing said  creditor's  indebtedness,  was  concluded 
and  first  mortgage  consented  thereto,  such  agree- 
ment does  not  come  within  Statute  of  Frauds, 
and  such  creditor  is  liable  to  fint  mortgagee  for 
amount  of  unsecured  ddit  FUmng  v.  abater, 
eO-3M,78. 
'  6.  When  a  par^  has  a  lien  on  property  for 

Sayment  of  his  debt,  and  he  abandons  SOth 
en  to  a  person  who  has  an  interest  in  such 
property,  upon  promise  of  such  person  to  pay 
nis  debt,  the  promise  is  not  within  Statute  of 
Frauds,  and  person  making  promise  is  liable 
therefor.  Ltiarky.  Mahne,  84-444,  '70;  &iooner 
V.  Dmm,  7-81,  '55;  (Wonlv.  King,  U^,  '76; 
Fitbner  v.  Bbtin,  S&-I1,  76. 

m.  Parent  and  ChOdi 

7.  Abandonment  of  cbfld.  A  mother  may, 
by  leaving  her  bastard  child  with  an  asylum, 
voluntarily  abandon  child,  and  may  also  revoke 
aathori^,  to  officers  of  snch  institution,  to  ap- 
prenUce  snch  child,  at  any  time  prior  to  execu- 
tion of  deeds  of  apprenticeship,  and  by  a  kabeim 
eorpua  proceeding  be  entitledi  to  possearion  of 
such  child  from  anvone  obtaining  possession  of 
it,  by  virtue  of  a  deed  of  apprentjceship,  exe- 
cuted after  authority  aforesaid  was  revoked. 
Qm<MT.3uae,W-m.*7S:  Wialmrd  t. MedariM, 

IT.  Blffbtof  Way. 

Seemghmayt  L  Slnele. 

8.  The  C.  A  8.  B.  Company  procured  a  right 
of  way  to  run  a  road  from  track  of  M.  &  L  B. 
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Company,  through  Btreetg  of  Columbus.  Sub- 
sequentlv  it  gave  absolute  control  of  its  road  to 
M.  I.  R.  Company,  which  company,  with  con- 
sent of  C.  &  8.  Company,  did  remove  road 
snpeTstrncture  of  C  A  S.  Company  adjoiaing 
city  for  distance  of  a  mile  beyond  city,  leaving 
teach  through  city  still  remaining,  and  entered 
city  of  Columbus  over  a  new  route,  and  thereby 
caused  track  remaining  io  city  to  be  useless  for 
its  original  purpose,  and  to  be  used  only  as  a 
side-track  or  switch  by  M.  &  I.  B.  Company. 
Said  removal  of  superstructure  was  done  ander 
an  agreement  with  owner  of  land  over  which 
new  route  lay,  to  which  M.  A  I.  R.  Company 
was  a  party,  that  right  of  way  over  that  part 
&om  iniich  old  track  was  removed,  shoola  be 
abandoned  and  surrendered.  It  was  insisted  on 
part  of  city  that  action  of  abandonment  in  re- 
gard to  portion  without  cit^  operated  as  an 
abandonment  of  part  remaining  in  city  on  part 
of  C.  &  S.  B.  Company.  Hdi;  As  arrangement 
between  two  companies  might  terminate  C  & 
S.  Company  should  have  its  original  right  of 
way  ana  track  through  city.  Latter  was  not 
abandoned.   C%  Oobmim  v.  GoUmbw  &  &  R. 


ABATBBIBNT. 

I.  Jiutsdufton. 

IL  Writ. 

ni.  DinUK^ 

IV.  Mignomer. 

V.  DitaoiulMn. 

VI.  D^f^  of  BxrHet. 

VII.  ZMiWens. 

VIII.  Baakruplqf. 

IX.  Premalwt  Acttoat. 

X.  Toike  Gtmd  Jury. 

XI.  Fbadmg  tmd  Ruetiee. 

L  JnrMietloB. 

&e  Appearanee  1.  Jvnaiidiim. 

9.  Jnrtodlctioii  of  persoii  may  be  questioned 
mly  by  a  special  appearance,  and  better  prac- 
tice would  oe  to  present  it  by  plea  in  abate- 
ment.  An^v.&AnuIer,  84-260,  70. 

Wm  In  an  acdon  on  a  joint  and  several  bond, 
a  writ  was  iesned  in  A  county  against  three,  was 
served  on  one,  and  returned  "not  found"  as  to 
the  others,  which  was  suggested  of  record,  a  plea 
in  abatement,  by  defendant  served,  that  all  de- 
fendants resided  in  B  county  was,  under  statute 
of  '43,  bad.   Slate  t.  WHSamt,  7  filf.  493,  '45. 

11.  WuitofjarisdIetlOB  is  matter  in  abate- 
ment, in  actims  of  replevin,  and  must  be  pleaded 
under  oath,  if  not  shown  nn  face  of  pleadings. 
L>idaiekv.BeekaatU-e,l&-198,'60.  If  not  pleaded, 
question  is  waived.  KeOer  v.  JfiBer,  1V-206,'61. 

12.  To  such  effect  is  an  answer  snowing  that 
at  time  writ  was  issued  property  was  in  another 
county.  Id. 

18.  When  a  party  makes  a  full  appearance  to 
an  action  and  court  in  wluch  he  appears  has 
jarisdiction  of  sabject  matter,  he  walTes  Ub 
right,  and  consenu  to  jarigdietlon  over  his 
penon,  even  if  it  had  not  been  otherwise  ac- 
quired. Mayg  V.  QMsmith,  58-94,  77 ;  NeebU  v. 
ion^,  87-300,  '71;  Joodyn  v.  Barreft,  1&-128, 
'62;  .Bedttm^v.Jboe^  18-325, '62 i  Teay.Smali^ 


21-127,  '63;  Awom  Fin  In*.  Co.  v.  Jokwxm,  46- 
315,  '74;  Gamer  v.  Board,  27-323,  '66;  Smith  v. 
Jeffiiea,  25-376,  '65;  Cox  v.  iVuia,  25-90,  '65; 
Jadah  V.  IhttUxB,  etc,  28-272,  '64 ;  Clark  v.  Staie^ 
4-268,  '53;  Adam  Ex.  Co.  v.  HOI,  48-167,  '73; 
Hayt  T.  JUcJSse,  2  Blf.  11,  '26.  An  appearance  by 
a  motion  to  publish  depositions  is  a  waiver  of 
jurisdiction  of  person.  Strtet  v.  Cftopmon,  20- 
142,  '67. 

14.  An  answer,  in  a  bastardy  proceeding,  in 
abatement,  on  account  of  non-residence  in  county 
in  which  proceedings  are  pending,  must  show 
defendant  to  have  been  a  resident  of  some  other 
county  of  state,  as  he  coald  be  sued  in  an^ 
county  where  found,  if  he  was  either  a  non-resi- 
dent or  had  no  permanent  residence.  Hwdeg  t. 
iiate  6»-98, '79. 

1  o.  The  sustaining  of  a  demurrer  to  a  plea  to 
jurisdiction  of  court  over  person  can  not  be  ob- 
jected to  by  defendent,  if  he  afterwards  pleaded 
general  issue.    2%a^  v.  De&oy,  8  Blf.  134,  '46. 

16*  When  an  action  is  transitory,  and  court 
in  which  action  is  tried  has  jurisdiction,  and 
parties  appear,  without  <A)jection,court  faasjuris- 
diction  of  persons.  It  is  immaterial  how  many 
errors,  as  to  jurisdiction  over  parties,  were  com- 
mitted in  case,  during  its  journey,  by  changes 
of  venue,  counties  and  jud^.  They  are  all 
healed  by  appearance  and  trial  in  court,  where 
finally  tried.  raiW  v..5(ote^  58-2&9,  '77;  Fon- 
aekioade  v.  Farrmoy  25-310,  '65;  Brady  v.  Ri^rd^ 
aon,  18-1,  '62. 

IL  Writ. 

See  Vanmet. 

17*  If  a  eo.  ad  reap,  be  issued  against  two^ 
and  be  executed  on  one  only,  suit  abates  as  to 
other  on  whom  writ  was  not  served,  and  no  Judg- 
ment can  be  rendered  against  him.  QbdeweU 
v.irOamheu.   2  Blf.  359, '30. 

18*  Defendant  can  not  plead  in  abatement 
on  account  of  variance  betweoi  writ  and  declar- 
ation, without  showing  writ  Niehob  v.  SmaUeyf. 
7  Blf.  200,  '44. 

19*  A  plea  in  abatement  of  writ,  that  at  and 
before  date  of  writ,  which  issued  in  one  county 
and  was  directed  to  sheriff  of  another,  and  ever 
since,  defendant  resided  in  county  in  which  writ- 
issued,  is  sufficient.    Otairka  t  ifite,  6  Blf-167,  '39. 

20.  Variance.  Actim  on  a  note  risned. 
L.  G.  Thompson;  writ  issued  against  Louis  G. 
Thompson.  Quore,  whether,  if  note  could  be 
filed  as  a  declaration,  explanation  of  name 
should  not  appear  in  wriL  TKomptm  t.  OoenH- 
Ml  3  Bit  ^'34. 

IILDiMUlttf. 

21.  That  defendant  Is  an  ali«B  oieBy^will 

bar  an  action,  though  it  mk[ht  revive  at  termi- 
nation of  war.    Knoejel  v.  WiUiaiM,  80-1,  '68. 

22.  Pending  snit  female  iplaintUT  married. 
Defendant  answered  "that  smce  suit  plaintiff 
bad  removed  to  State  of  Illinois,  and  has  also 
intermarried  with  another,  T  J,  and  is  now  wife' 
of  T  J,  and  resides  with  him  in  the  State  of  Illi- 
nois,"  with  a  prayer  that  action  abate.  Hdd; 
answer  bad.  It  did  not  show  that  she  married 
in  Illinois  and  that  matrimonial  domicile  was- 
there,    i^daam  v.  TVtmysm,  60-456,  '75. 

28.  HarriAge  of  plaintiff  in  action  for  se- 
duction, subsequent  to  seduction,  to  a  person^ 
other  than  defendant,  is  no  bar  to  aooh  actim- 
Dowlmg  v.  Orapo,  65-209,  '79. 
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S4.  Rl^t  of  plaintiff  to  me  as  executor  or 
admlnistntor  can  be  called  in  question  only  by 
answer  in  abatement,  svom  to.  NoUe  v.  Labert, 
U-163;  Kdley  t.  Looe,  '71 ;  Langmiale  t. 

Oirltm,  61-99,  75;  Bea  162,  2  Q.  &  H.  527;  R. 
a  '81,  2292. 

2S.  In  an  actionbytwoasexecutors,  defendant, 
after  oytr  of  the  probate,  pleaded  in  abatement 
that  one  of  theplainti&  was  not  executor;  the 
other  only  haTtng  proved  tbe  will  and  taken 
oat  letters  testamentary.  Hdd;  under  the 
statnte  requiring  secnri^  of  executors,  plea  vas 
good.    Cah  T.  fijifw,  1  Blf.  301,  '24. 

86.  MuTlaff«  or  fenale  defendaBt  will  not 
^te  snit.  Plaintiff  may  proceed  without  no- 
ticing marriage.   Saekett  j.  Wilaon,  2  Bit  e5>  '27. 

IT.  Sln^aer. 

See  Variaiue. 

27*  When  an  erroneous  name  is  applied  to 
defendant,  proper  remedy  is  by  plea  in  abate- 
ment  Sinton  v.  Steamhoal  StAerta,  4^76,  74. 

28*  If  by  demurrer,  the  cause  would  be  "de- 
fect of  parties'  defendants."  Id. 

29.  A.  mistake  of  defendant's  name  in  an  in- 
dictment mnst  be  pleaded  in  abatement.  Uter- 
iirsA  r.  <Sbile,  8  BU.  202, '46^  It  may  be  replied 
that  defendant  is  well  known  by  such  name. 
Qmmem  t.  Bayt,  7  Wl  159,  '44. 

80.  Omladon  of  ^rbtun  lunie  of  plaintiff 
in  the  statement  of  a  claim  against  a  decedent's 
estate  is  only  matter  in  abatement,  and  tbe  ob- 
jection may  be  obviated  by  amendment  Pedm 
r.£Mj^  80-181, '68;  SitUm  y.  Steamboat  (mqara.) 

81.  la  eiimuial  cwes^  if  ehrtetbui  name  of 
ddendant  be  not  set  out  in  indictment,  he  may 
avail  binuelf  of  the  omlnion  by  motion  to  qaash, 
as  well  as  by  plea  in  abatement  Oardncr  t. 
itet  4r^2,  'SS. 

8s.  8.  C.  will  ieem  a  mere  clerical  mistake 
in  tbe  name  as  amended  below.  SSaton  t.  iSteam- 
boat  (smpra.) 

T.BtaBolattMU 

88.  Ateommonlaw,deathof  one  of  two  plain- 
tiff was  pleadable  in  abatement,  but  by  statute, 
upon  sn^estion  of  death  of  on^  snit  may  pro- 
ceed in  name  of  surviving  plaintiff  if  action  sur- 
rived.    Meek  v.  R*^,  2  Blf.  23,  R.  a  '81,  271. 

34.  Death  of  a  plaintiff  in  error,  after  errors 
assigned,  is  not  cause  of  abatement  of  writ  of 
error.    Watpcte  v.  Smiih,  4  Blf.  151,  '36. 

86.  If  defendant  die  after  service  of  process 
on  him,  action  may  be  prosecuted  against  his 
administrator  to  final  judgment  under  21  B.  a 
32,  sec  21.  (B.S.'81,271.)  Lamoa  v.  Neweomb, 
12-439,  '59. 

80.  An  answer  that  plaintiff  had  ceased  to  be 
a  corportion  isgood  in  abatement  but  not  in  bar. 
Pirettamty  etc.,  BartmUe  Univeniiy  v.  Hamilton,  84- 
506,  70;  MeUcdv.  German  S.  F.  Society,  16-181, 
'61.  Cf.  84-245;  8-302.  Such  answer  to  be 
good  mnst  show  that  corporation  came  to  an 
end  by  some  legal  process;  and  its  death  or  for> 
feitnre  can  not  be  tried  collaterally.  I^vmdmi, 
ek.,  Vruvar»ib/  v.  HamUtm  (n^rm.)  It  must  show 
a  forfeiture  in  a  proceeding  by  state.  B.  A  O. 
Turmiie  Co.  v.  JUeOrte,  6^02,  '66.  Cf.  2  Blf. 
367-  5-77. 

87.  Aetloiig.  Death  of  party.  An  action 
for  injury  to  person  abates  on  death  of  party 
and  wiU  not  bar  another  action  by  administra- 
tor for  damages  on  acconnt  of  death  caosed  by 


the  injniy.  I.  A  SL  L.  B.  Oa.  y.  Sima,  ft8-143, 
76. 

88.  Where  a  judgment  recovered  in  such  an 
action  is  reversed  in  general  term  of  superior 
court  and  remanded  to  special  term  for  a  new 
trial  and  plaintiff  dies,  no  appeal  in  favor  of 
administrator  can  lie  from  latter  ruling  to  8.  C. 
Slout  v.I.&Sl  L.       Co.,  41-149,  '72. 

89*  Testimony  of  deceased  witnesses  in  an 
action  for  damages  wherein  A  was  plaintiff,  is 
admissible  in  another  action  with  same  purpose 
and  subject  matter,  brought  by  administrator  of 
A  against  same  defendants,  the  former  action 
abating  by  death  of  A  I.  &  SL  L.  B.  Co.  v. 
Sbmi,  68-143,  '76. 

40.  Nnl  tie!  oorporatton  is  a  plea  in  abate- 
ment and  can  not  be  pleaded  with  general  denial 
or  with  a  plea  in  bar.  Carpmter  v.  ikremUUs 
Bank,  17-^  '61 ;  see  16-2m 

TI.  DeliBet  PartlH* 
Soe  Ftirtiea. 

41.  On  a  Joint  contract  all  makers  most  be 
joined.  If  failure  to  do  so  is  shown  in  com- 
plaint, objection  may  be  made  by  demurrer.  If 
not  so  shown,  it  mnst  be  taken  by  a  plea  in 
abatement  Bkdtoe  v.  Irvm,  85-293,  '71 ;  Cf.  6 
Blf.  6;  5  Blf.  95;  Hard^  v.  Blimr,  29-226/67. 
Plea  need  not  show  how  or  in  what  manner  joint 
maker  not  joined  became  a  maker.  Btaboe  v. 
Jrwtn,  (swro.) 

48.  flon-jofllder  of  a  necessary  par^  plain- 
tiff in  actions  ec  wairaebi,  mi^ht,  at  common 
law,  be  taken  advantage  of,  either  by  plea  in 
abatement,  or,  on  triu,  under  seneraf  issue. 
Garrimtn  r.  CM,  11-880,  '68. 

48.  An  answer  to  abate  an  action,  allc^ng 
that  another  party  was  jointly  liable  for  deot,  is 
bad  if  it  does  not  show  that  such  omitted  person 
is  living.  Levi  v.  Hcnersfia^  51-236,  76;  Wil- 
ton  V.  jfote,  6  Blf.  212,  '42. 

44.  In  an  action  against  several,  ailing 
joint  liability,  an  aiwwer  showing  that  they 
were  not  jointiy  liable  is  not  good  in  abatement 
^affifrd  V.  Svtt,  61-685,  76. 

46.  The  signers  of  articles  (rf  a  ditching  asso- 
ciation become  members  of  the  company,  and 
are  liable  personally  and  jointly — (arimarily 
and  not  severally — for  debts  of  company  for 
manual  labor.  In  an  action  against  portion 
of  such  members  on  such  contracts,  a  veri  Bed  an- 
swer, ailing  that  other  persons,  naming  them, 
livine  and  within  jurisdiction  of  court,  are  also 
members  of  company,  and  not  made  parties  de- 
fendants, is  good  on  demurrer.  Smffer  y.  Jfori- 
46-9,  '74. 

46.  If  a  party  does  not  object  to  a  defect  of 
parties  defendants,  he  valTes  stich  defect  Brm 
V.  Bkuk,  67-417,  77. 

TIL  lis  FeadeiB. 

47.  An  action  on  a  reecwniaance  bond,  in  a 
ne  exeat  proceeding,  is  not  abated  by  the  taking 
of  steps  to  perfect  an  appeal  in  ne  exeat  proceed- 
ing. Appeal  not  being  perfectedj  latter  proceed- 
ing would  not  be  pending.  Fttzgerald  v.  Orajff 
61-109,  '78. 

48.  In  criminal  cases,  defendant  can  not 
plead  in  abatement  that  another  indictment  is 
pending  against  him  for  same  offense.  Hctrdin 
v.  aaU,  82-347.  '64. 

49.  After  several  continuances  <tf  causes  corn- 


Digitized  by 


Google 


ABATEMENT  VII,  VXII. 


menoed  hj  a  fime  mIb,  but  prerioosl^  to  xaj 
other  plea,  defendant  pleaded  in  abatement, 
that  BlaiBtiff,  pending  writ,  had  nuurried, 
and  tnat  her  husband  was  Btill  Imng.  Plea 
was  verified,  and  day  on  which  coverture  was 
averred  to  Iiave  taken  place  was  snbsequent  to 
last  eontinaance.  Held;  plea  could  not  be  re- 
jected on  motion,  for  not  expressly  alleging  her 
coverture  to  have  taken  place  puts  damin  cm- 
imuanee.  Such  objection  for  anoertainty,  if 
good,  should  be  made  on  demurrer.  TanpUion 
V.  (Son/,  1  Bit  288,  *23. 

60*  That  defendant  has  appealed  from  a 
jnd|:ment,  does  not  warrant  plaintiff  in  insti- 
tuting another  action,  pending  appeal,  upon 
same  cause  of  action.  Bu^anan  Y.L.C.&  &  R. 
Co.,  71-266, '80. 

.  ol.  Where  a  final  judgment  not  on  merits  of 
cas^  but  on  diimiaaal,  has  been  rendered  and 
an  appeal  has  been  taken  to  8.  C,  judgment  re- 
mains in  full  force  and  is  no  eviaence  of  a  & 
pendent.  Only  effect  of  appeal  is  to  stay  execu- 
tion.   TToiiter  v.  HeOer,  79-46,  '80. 

58.  An  application  of  appellant  for  a  re- 
straining order  on  appellee  to,  prevent  another 
action  on  same  matter  is  no  part  of  such  action. 
Id. 

6Sa  Bneh  jn^^ment  may  be  read  in  evidence 
in  an  action  between  the  parties  in  regard  to 
same  matter.  The  same  will  not  be  ground  for 
reversal,  though  jndgmoit  be  subsequently  re- 
versed. Id. 

64.  Appellant  may  have  had  a  stay  of  pro- 
ceedings if  he  had  applied  for  same.  Id. 

66*  Assumpsit.  Pleas,  non-assumpsit  and  no 
consideration.  Hdd;  record  showing  pendency 
of  a  prior  suit  for  same  cause  of  action,  is  inad- 
misstble  as  evidence  under  these  pleas.  Defend- 
ant should  have  pleaded  in  abatement  Smoek 
V.  OmAam,  1  Bit  314,  '24. 

56.  Answer  aUegin^  pendency  of  another 
action,  must  show  that  it  is  between  the  same 
parties.  Damon  v.  Vaughan,  42-396,  '73  ;  Lovd 
V.  B&fnolde,  29-299,  '68;  Smiih  v.  BkUchford,  2- 
184,  '50.  It  is  not  sufficient  that  parties  have 
an  interest  and  might  have  become  parties. 
Lwd  V.  Reynolds  (ti^pra.) 

67.  In  actions  to  reeorer  land,  pendency  of 
another  action  for  same  matter,  is  not  admissi- 
ble under  general  denial.  Wilton  v.  Poole,  83- 
448,  '70.   Sae  Somle  v.  Hoidridye  17-236,  '61, 

68.  In  criminal  cases  another  Indictment 
pending  for  same  offense  constitutes  no  ground 
of  abatement.  Hardin  v.  State,  2ft-347,  '64; 
DuUm  V.  State,  6-533,  '64. 

69*  In  assumpsit  against  A,  pendency  of  a 
former  suit  for  same  cause  brought  by  plaintiff 
against  A  and  B,  though  there  be  a  misjoinder 
of  defendants,  may  be  pleaded  in  abatement. 
Atkintm  V.  State  Bank,  5  Blf.  84,  '39. 

60*  Declaration  in  slander  consisting  of  four 
counts,  defendant  pleaded  in  abatement  to  whole 
declaration,  that  another  action  was  pending  for 
same  cause  of  action  contained  in  two  of  counts. 
Held;  plea  bad  on  general  demurrer.  Bigeiow 
T.Jhr»MT,5BIf.31,^38. 

61.  The  pendency  of  a  subsequent  suit  can 
not  be  pleaded,  either  in  bar  or  abatement,  to  a 
prior  suit  for  same  cause.  £K«r«Dod  v.  Hcsmmimd, 
4  Bit  604,  '38. 

62.  Pendency  of  a  salt  in  a  foreign  court 
can  not  be  pleaded  in  bar  of  a  suit  on  same  cause 
of  action  in  courts  of  this  state.  K  dt  H.  B. 
Co.  V.  Huai,  80-467,  '63;   DeArmond  v.  Bohn, 


12-607,  '69;  Sndleg  y.  Smk  <f  SUe.  80-628, 
63:  C.  Cr.  <£mF:S.a>.v.  ITyMM,  14-386, '6a 

68.  Sec  60,  elanse  S,  must  be  construed  to 
mean  actions  pending  in  state,  and  not  out  of  it. 
DeArmand  v.  Bohn,  (mpra.) 

64.  An  answer  averring;  j)endency  of  a  suit 
in  another  court  should  sufficiently  identify  case 
BO  averred  to  be  pending;  MUUr  v.  Sign^,  1^ 
327,  '61. 

66.  Demiirrer  for  waat  ot  frete  saiBdmt, 

etc.,  can  not  reach  objection  of  another  action 
peoding,  etc.  That  is  a  distinct  cause  of  de- 
murrer. Nor  can  such  objection  be  made  for 
first  time  in  8.  C.   AiJten  v.  Bruen,  21-137,  '63. 

66.  In  pleadii^r  pendency  of  another  ac- 
tion it  is  not  necessary  to  state  complaint  in 
former  suit,  or  to  aver  that  such  action  is  still 
pending,  sufficient  to  abate  second  writ  to  show 
that  it  was  pending  at  time  second  action  was 
commenced.  Lee  v.  Hefiey,  81-98,  '63.  Contra, 
Moon  V.  Keitkr,  69-152,  '77. 

67.  PleaAtag,  An  answer,  that  plaintiff  had 
commenced  another  action  against  defendant, 
in  same  court,  for  same  cause  of  action  set  forth 
in  complaint,  which  remained  undetermined  at 
commencement  of  this  suit,  is  bad,  because  it 
does  not  aver  that  first  action  was  still  pending. 
Jfoorev.fesifer,  6^-162, '77.  But  see  Xee 
^,21-98, '63. 

68.  TerifteaUnu  Action  against  a  county 
by  a  physician  for  compensation  for  his  services. 
Answer,  that  plaintifi^  had  filed  his  claim  be- 
fore commissioners;  that  an  allowance  had  been 
made  him ;  that  he  had  appealed  to  C.  C.  court, 
and  gave  an  appeal  bond,  which  was  approved 
by  auditor;  "wherefore  the  matters  are jwnding 
in  the  circuit  court."  HeU;  answer  is  insui- 
flcient  to  show  that  an  action  for  same  matter 
is  "pending  in  circuit  court"  The  averment 
is  a  conclusion  of  law.  It  does  not  show  that 
appeal  was  perfected.  The  claimant  after  filing 
his  bond  may  have  concluded  not  to  perfect  ap- 
peal. Answer  should  have  been  verined.  Corn's 
Moraan  Co.  v.  Holman,  84-256,  '70. 

69.  Suit  commenced  March  28,  '56,  in  Deca- 
tur C.  P.  against  administrator,  upon  a  note  due 
from  decedent.  Answer,  on  Jan.  23,  '66,  two 
days  before  close  of  January  term  of  said  court, 
claim  which  is  the  foundation  of  this  suit  was 
filed  in  said  court  and  placed  upon  appearance 
docket,  and  that  at  present  term  (April  '56} 
of  said  court,  defendant  had  admitted  and  al- 
lowed same  upon  said  docket.  Held;  answer 
showed  a  prior  action  pendi^  for  same  cause. 
Moram  v.  5^Mr,  8-511,  '66.  (^17-169. 

70.  When  A  previously  to  commencing  a  suit 
against  county  for  services  rendered  in  holding 
a  post  morlern  examination,  filed  his  claim  for 
compensation  with  county  commissioners  who 
bad  rejected  it,  and  no  appeal  had  been  taken ; 
it  was  brought  before  them  in  manner  pointed 
out  by  statute,  and  their  judgment,  while  unre- 
versed, conclusive.  It  is  not  material  that  claim 
was  not  brought  before  said  commissioners  in 
manner  of  a  formal  suit  at  law.  The  latter  ac- 
tion against  the  coua^  cannot  be  maintained. 
OotUm  V.  Bd.  Oomt.  MariiM  Oa.,  8-497,  '62. 

Tm.  Bankrnptey. 

71.  A  plea  in  abatement  that  plaintiff  has 
been  adjudged  a  bankrupt  without  ailing  ap- 
pointment of  an  assignee  and  a  conveyance  to 
him  is  bad  oa  demarrsK  i^itkerland  r.  i>Mis, 
48-26,  '78. 
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72.  &iit  ixa  dam«^  aninst  a  railroad.  A 
plea,  that  since  bringing  ot  action,  plaintiff  was 
adjudicated  a  bankrupt  and  that  plaintiff  had 
made  an  assignmeat  of  all  his  effects  to  his  as- 
signee mentioned  name,  who  is  owner  thereof 
and  real  person  in  interest,  is  bad  on  demurrer 
noder  section  14  of  bankrupt  act  and  section  21 
of  our  code.  P.GASl.  Lam  B.O0.V.  Niuuin, 
«0-533,  78. 

75.  Also  in  the  suit  for  the  recoverr  of  per> 
■onal  property,  &itkarkaid  v.  Dana,  4ft-2e,^73. 

nC  AeHoB  PreBAtarely  Brooght. 

74*  An  answer,  in  an  action  by  a  foreljni 
MraonUon.  aUegiug  non-compuance  with 
Stafntes  of  Indiana  respecting  them,  is  not  in 
bar,  bat  only  in  abatement    ^m.  Itu.  Go.  v. 

Weamm,  49-41S,  79;  Sams  T.  BetHkhnj9t-3S2, 
"79:  Dab  v.  Nafl  In*.  Co.,  64-1,  *78;  WaOer  A. 

Wood,  M.  de.  MaA.  Co.  r.  CaldwtU,  54-270,  '76; 
BtUtr  V.  Gtrm.  M.  F.  In».  Co.,  68-347,  >79. 

76.  Such  answer  is  bad  if  fails  to  show  such 
non-compliance  at  or  befon  commencement  of 
action.   Smger  STf'g  Co.  v.  Btmm,  e4-M8,  '79. 

76.  An  action  eommeneed  before  explra- 
tlOB  of  time  to  which  parment  was  agreed  to  be 
extended  should  be  dismissed  without  prejodice. 
looau*  V.  Dfmoim,  17-198,  '61. 

77.  In  an  action  against  an  indoraer,  it  is  a 
sDod  answer  in  abatement  to  show  that  plaintiff 
had  a  mortgage  executed  by  one  of  makers  secur- 
ing note,  which  plaintiff  had  failed  to  exhaust, 
and  also  that  makers  had  been  declared  bank* 
rupts  and  had  conv^ed  all  their  property  to  an 
assignee,  and  plaintiff  bad  failed  to  exhaust  bank- 
rapts*  estates.   Hayne  t. /i^«Aer,  68-168,  79. 

X.  To  the  Grand  Jarf. 

78.  Defendant  can  not  plead  to  an  indict- 
ment, that  same  had  been  found  by  grand  jury 
without  eridence,  or  that  no  vote  was  taken  by 
them.    Crtek  v.  StaU,  24-151,  '65. 

79.  Nor  any  irregularity  in  their  selection, 
nnleai  iir^gularity  amounts  to  corruption.  Ward 
T.  SbaUj&-Wld,  ■74.  Cf.  «6-386;  «MM. 

80.  Where  a  grand  jury,  regularly  selected, 
are  returned  into  conrt  without  issuing,  or  sei^ 
Tice  of  a  venire,  and  empanelled,  sworn  and 
chaiged,  such  want  of  venire  and  service  will 
not  sustain  a  plea  in  abatement  to  an  indict- 
ment found  hj  them.  -SuoAss  t.  iStofe,  S4-95, 
•76. 

81.  A  plea  in  abatement,  averring  that  gfand 
jury  which  found  indictment,  did  not  convene 
on  day  appointed,  is  bad.  Qem  v.  ^aU,  88-418, 
70. 

82.  Defendant  indicted  for  an  offense,  but  not 
nnder  prosecution  therefor,  may  plead  in  abate- 
ment of  indictment,  disqualification  of  any  of 
|rand^un>rs  who  found  it.  ^aKtm  t.  SUtU,  82- 

XL  nMiibffaHd  PneUee. 

88.  Plea  bi  abateMBt  must  be  made  and 
decided  before  plea  in  bar  can  be  nude.   B.  3. 

'81,  sec.  365. 

84.  In  a  foreign  attachment,  defendant 
may  plead  in  abatement  without  filing  special 
bail.    AbboU  v.  Warriner,  7  BIf.  573,  '45. 

8fi.  Matter  in  abatement  can  not  be  answered 
dther  after  or  concarrently  with  matter  in  bar. 
£myMi  T.  WiSiamMt  18-44,  '62;  PaUxnan  v.  Mer- 


cer, 2S-16,  '64;  28-228;  Jones  t.  OEn.  Type  Fam- 
diy  Co.,  14-89, '60;  KeBer  v.  Miller,  17-§06,  '01; 
OvwHterv.  MmantUe  Bank.  17-2iS3,'61:  SokU 
V.  Holdridge,  17-236,  '61 ;  A  it  *  &  it  On  t. 
WUaoa,  16-402,  '61. 

86.  Pendente  lite  is  matter  in  abatement, 
and  generally  must  be  pleaded  before  defenses 
in  bar.    &tep  v.  Larah,  21-190,  63. 

87.  Court  may  exercise  a  sound  discretion 
upon  proper  cause  shown  in  allowing  pleadings 
in  bar  to  oe  withdrawn  and  pleas  in  abatement 
filed,    fbtterson  v.  Mereer  (mipra,) 

88.  When  record  is  silent,  presumption  is  in 
favor  of  ruling  of  court  below.  But  that  de- 
fendant's counsel  "thought  last  answer  best 
suited,"  is  not  sufficient  reason  to  withdraw 
pleas  in  bar.  Id. 

89.  Defendant  first  answered  simply  in  abate- 
ment. This  answer  was  disposed  of  by  the 
court,  and  diereupon  they  answered  over  to  the 
merits.  Ibtd;  this  seems  to  be  most  conven- 
ient practice— at  all  events,  it  is  not  subst&n- 
tiallv  erroneous.    Wright  v.  Bunds,  11-398,  '58. 

90.  Both  defenses  must  be  plesded  in  same 
answer.    Bond  v.  Wa^,  28-462,  '67. 

91.  If  only  former  is  pleaded  and  issue  joined, 
it  is  not  error  to  refuse  defendant  leave  to  with- 
draw his  answer  and  also  plead  in  bar,  after  is- 
sue in  abatement  had  been  found  sgunst  him. 
Id. 

92.  A  plea  in  abatement  may  be  filed  after 
day  for  which  cause  is  docketed,  and  after  it  tias 
been  called,  provided  it  be  filed  as  soon  as  pro- 
ceedings of  plaintiff  and  court  will  permit. 
Oarke  v.  HUe,  5  Blf.  167,  '39. 

98.  A  party  should  avail  himself  of  matter 
in  abatement  at  earliest  opportunity.  Cbttuw  v. 
NieKoU,  7-447,  '66. 

94.  A  plea  in  abatement  may  not  only  be 
filed  at  any  time  before  day  on  which  cause  is 
set  for  trial,  but  it  may  also  be  filed  at  any 
time  on  that  day,  whether  court  be  in  session  or 
not,  unless  cause  shall  have  been  called  in  its 
order  and  regularly  disposed  of.  ^HKSv.OurAy, 
5  Blf.  269,  '40. 

95.  It  IS  not  neeemaiy  that  affidavit  attached 
to  a  plea  in  abatement  should  be  entitled  of 
term  at  which  it  was  filed.  Id. 

96*  It  is  not  error  to  sustain  a  demurrer  to  a 
plea  in  abatement  not  sworn  to,  though  proper 
practice  would  be  a  motion  to  reject  or  strike 
out.  /.  P.AC.  R.  Co.  V.  Sammerv,  28-521,  '67; 
Beeaon  v.  Howard,  44-413,  '73. 

97*  Such  answer  should  be  verified.  TUerfo 
AgriadtunU  Workt  v.  Work,  70-268, '80;  KnoM 
V.  Wmiame,  80-1,  '68;  Dawetm  v.  FawAon,  42- 
395,  '73. 

98.  Unverified  answer  may  be  struck  out  on 
motion,  but  if  issue  be  formed  thereon,  such  ob- 
jection is  waived.  Tohdo  AgriaUtnnU  Wvrkt  t. 
Work,  (fupro.) 

99.  Practice.  Demurrer  will  not  lie  for 
want  of  verification.  Id.  Tdl  City  Fumiiare 
Co.  V.  Neet,  68-246,  78. 

100*  An  answer  in  abatement  may  be  stricken 
out  after  jniy  is  sworn,  when  not  verified.  WU- 
son  V.  Poou,  S8-443,  '70.  Such  objection  can  not 
be  raised  after  a  trial.  Bradley  v.  Bank  (/  Slate, 
20-528,  '63. 

101.  After  such  answer  had  been  stricken 
out,  it  is  too  late  to  obtain  permission  to  supply 
the  verification.    Wilton,  v.  Poole,  (supra,)  nor 

need  the Jarj  be  n-emrm*  Id. 

102.  Under  oar  fbimer  practice,  pleas  ist 
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abatement  were  required  to  be  sworn  to;  but 
ftucre,  vhether  preseot  code  has  not  abolished 
all  distioctioDs,  so  far  as  pleading  is  concerned, 
between  matter  in  abatement  and  matter  in  bar. 
Oarriam  v.  CSark,  11-369,  '58. 

lOS*  An  answer  in  abatanent  is  not  favored 
in  law,  and  every  intendment  ia  taJran  agaioat 
it  Kales  V-  State,  68-311,  TO.  Board  Qm*» 
3W  Co.  Y.L.M.&B.R.  Cb.,  60-85-117,  75. 
Ward  T.  Slaie,  48-289,  '74. 

104.  Straek  oat.  It  is  not  error  to  strike 
«ut  matter  pleaded  in  abatement,  which  should 
be  in  bar.   HamjiUm  v.  Warren,  61-288,  '75. 

106*  Answers  in  criminal  cases  in  abatement, 
mnst  state  every  fact  neceBsai;  to  their  saffi- 
ciency.  No  presumptions  are  in  their  favor. 
HardRn  v.  State,  ii-M7,  '64.  Mtnhm  v.  Sbite, 
61-14, '76. 

106.  Demnrrer  to  ui  answer  In  abnte- 
ment.  does  not  reaeh  back  to  eomplalnt. 

iVioe  v.O.R.Ain.  Ok,  18-187,  '62. 

107.  Flea  in  abatement  was  filed  without 
court's  attention  bein^  called  to  it,  and  issues 
were  made  up  on  mento,  trial  had.  and  judg- 
ment rendered.  HM;  WalToC  Wedbee  v.  fwr- 
kr,«»-126,78. 

XII.  Judgment. 

108.  A  Judgment  on  demurrer  to  a  plea  in 
abatement,  is  only  quod  re$ptmdtat  mater.  Cbtrlu 
v.  Hite,  5  Bll  167,  '39.   R  S.  '81,  865. 

109.  VHiae  then  are  issues  in  abatmnent, 
and  also  in  bar  in  same  action,  and  both  are 
found  for  defendant,  judgment  should  be  ren- 
dered on  issues  in  abatement  and  not  in  bar. 
Morton  Gravel  Road  Oo.  v.  Wytoag,  61-4,  '75. 

110.  When  answers  in  bar  and  in  abatement 
are  61ed  and  trial  had,  and  judgment  was  in  bar, 
and  not  that  action  abate,  it  appears  affirma- 
tively that  6nding  and  judgment  were  not  based 
upon  answer  in  abatement  Hoplun»  t.  Qreene- 
bvra,  etc..  Turnpike  Co.,  40-44,  72. 

111.  Both  matters  of  defense  nndercod&^may 
be  set  up  in  same  answer.  Thonaton  v.  Green- 
wood, 28-327,  '67.   See  28-510,  514. 

112.  If  matter  In  abatement  alone  be  pleaded, 
and  issue  joined,  and  finding  is  for  plaintiff,  he 
is  entitlea  to  final  judgment,  as  defendant  is 
not  entitled  to  plead 

woody  (supra,)  AAttMon  v.  StaU  Bmt,  6  Blf.  84, 
39;  1  Blf  53,388;  28-462. 

118.  Aliterwhen  judgment  is  on  a  demurrer 
to  the  answer  in  abatement  Id. 

114.  Where  no!  tie!  record  is  replied  by 
plaintiff  to  a  plea  of  pendency  of  another  suit, 
and  issue  is  found  for  tiirn,  judgment  is  that  de- 
fendant answer  over.  Nail  v.  MUh,  5  Blf.  208,  '39. 

116.  Plaintiff^  on  a  trial  of  an  issne  to  coun- 
try, on  a  plea  in  abatement,  should  prove  his 
damages,  for,  without  such  proof,  though  he  sus- 
tain issue,  there  must  be  a  venxrt  dt  novo.  Id. 

XIII.  BUsceUaneons. 

lie.  An  aeeord  and  MtbCMtlw  is  not  mat- 
ter in  abatement   AmiMoftm  t.  MmUbm,  BO- 

397,  76. 

117.  b  an  action  aninat  admbdatrator 

of  estate  of  A,  deceased,  B  and  C  on  an  official 
bond,  ezeented  by  A  as  principal  and  C  and  D 
as  sureties,  process  was  returned  "  not  found  " 
as  to  adminbtoator,  and  no  st^  were  taken  to 
have  cause  continued  as  to  him  for  further  pro- 


cess and  plaintiff  proceeded  to  trial  as  to  other 
defendants.  Held;  sait  abated  as  to  adminis- 
trator and  plaintiff  could  testify  as  to  a  demand 
on  A  in  his  life  time,  before  commencement  of 
suit    HaU  V.  State,  80-301,  '72. 

lis.  The  defendant  can  not  after  commence- 
ment of  a  suit  create  a  state  of  facts  against 
ability  of  plaintiff  to  sue  and  thereby  abate  ac- 
tion. Bd.  Cbm's.  Z^.  Co.  v.  L.  If.  di  B.  B.  G^t 
60-85,  '75. 

119.  An  abatement  of  an  action  as  to  one  of 
several  defendants  is  not  a  discoutinuance  of 
suit  Dawoon  v.  Wihon,  66-216,  '76;  Erwin  v. 
SeoOea,  40-389,  72:  Outehen  v.  Coleman,  18-568, 
•69. 

Abatement  of  Halsance.  See  Nuisance. 


ABATEMENT  OP  FITRCHA8B 

KOMEV. 

120.  The  general  rule  is,  that  when  land  ia 
sold  by  metes  and  bounds,  and  estimated  to  con- 
tain a  specific  quantity,  or  for  "  more  or  less," 
and  a  gross  sum  is  paid  for  entire  tract,  vendee 
will  not  be  entitlea  to  an  abatement  in  price 
should  number  of  acres  fall  short  Ormena  v. 
Kiaer,  4-512,  '53. 

121.  This  rule  does  not  apply  where  fraud  or 
concealment  has  been  exercised  by  the  voidor. 
Id. 

122.  The  deficit  might  be  so  great  as  to  au< 
thorize  inference  of  fraud,  still  abatement  pro- 
ceeds on  ground  of  fraudulent  conduct  Id. 

12S.  In  latter  case  an  amount  equal  to  value 
of  d^cit  shonld  be  deducted  from  contract  price. 
Id.  a.  61-99;  66^1;  2»-9. 


ABBREVIATIONS. 

124.  When  articles  of  association  require  that 
a  certain  amount  be  subscribed,  and  that  resi- 
dence of  subscribers  be  stated,  residence  is  suffi- 
cienUv  stated  by  doaUe  comma  under  a  place 
already  stated,  thus : 

Ko. 

lfame$.                Sertdenee.  aharet,  AnU. 

wiuiatn  Black,  KtdEomo,  Howaid  Co.,  Ind.,  l  IM  00 
James  While,    2  1100  00 

SUinmetx  v.  F.  A  O.  T.  Co.^  67-457,  77;  MUUr 
V.  W.  a  O.  B  Co.,  62-51,  75. 

126.  Where  a  judgment  is  rendered  before  a 
justice  against  a  defendant  by  a  name  in  which 
an  Inltiu  letter  Ib  used  instead  of  his  Chris- 
tian name,  the  proceedings  and  judgment  are 
irregular,  but  not  void.  Sridgee  v.  Laytnan,  81- 
384, '69;  5  Blf.  351,  '40. 

126.  Courts  and  juries  of  this  state  may  well 
know,  from  their  general  information,  that  the 
abbreviation  IndV'  applied  to  a  place, 
means  Indiana.  Bvrroof^  r.  Wiiaon,  69-636, 
77. 

127.  In  notee.  Where  a  note  was  made  pay- 
able at  "CiU.  Bank  of  Noblesville  Indiana.*' 
Hdd;  vary  mig^t  have  inferred  from  face  of  note, 
that  It  was  payable  at  "Citisen's  Bank,"  etc 
Locke  V.  Mer.  NaL  Bank,  06-353,  79, 

188.  The  court,  sitting  as  a  jury,  may  infer 
from  face  of  a  note  payable  "  at  the  Br.  at  Fort 
Wayne  of  the  Bk.  of  the  State  of  Indiana,"  that 
it  was  intended  to  be  made  payable  "at  the 
Branch  at  Fort  Wayne,  of  the  Bank  of  the  Stat* 
oflndiana."   Jftlfar r. iWsra,  1«-410, *61. 
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AMr«TlstioM9.   "Ex.  A**  meaiw  "ez- 

liibit  A."   ZWn  V.  Trider,  60-553,  '80. 

130.  A  deed  describing  propertr  u  "S.  R  } 
of  N.  W.  J  sec.  18,  T.  21,  N.  R.  7  E.,  40  acres," 
Is  aufficieat  Jordan  DU^iag,  dc,  Amotiatim  t. 
FofffflMr,  M-60,  70. 

131.  Oetb.  stands  for  Oetobcr.  JSmtm  t. 
^3  Bit  334. '34. 

182.  Letters  "C  P.  C.  C,"  annexed  to  a 
name  of  person  before  whom  an  aflSdavit  Was 
flwom  to  (which  affidavit  vas  filed  in  circuit 
contt  of  Porter  conntjr,  where  case  was  pend- 
ing,) mar  be  construed  in  said  court  to  mean 
clerk  of  Porter  Circuit  Conrt.  S.  C,  on  appeal, 
will  presume  io  favor  of  such  a  construction. 
Coorts  take  judicial  knowledge  of  signatuteB  of 
their  own  officers.   BueU  t.  i^Oe,  7S-623,  '80. 


aiidvc:tion. 

Its.  Purpose  oL  An  indictment  under  sec- 
tion 16  of  criminal  code  for  abortion  "  for  pur- 
pose of  prostitution, "  which  alibied  the  abduc- 
tioD  "for  the  punxwe  of  having  illicit  sexual 
intercourse  with  her,"  is  had.   Oabom  v.  StaU, 

1(4.  DefaiM.  In  a  prosecution  for  abdnc- 
tion  defendant  may  prove  acts  of  illicit  sexual 
intercourse  on  part  oi  prosecuting  witness  prior 
to  alleged  abduction.  Fonale  most  beof  "pre- 
Tioos  chaste  character."  Imm  t.  Atfe,  fiS- 
426,  78. 

ISfi.  One,  eiitlelBr  a  minor  amjr  and  plac- 
ing him  in  army  of  U.  S.  as  a  snbetitute  with- 
«nt  consent  of  parent,  is  liable  to  parent  for 
Talne  of  services  of  child.   Bmufy  t.  DodKm, 

ABOKXION. 

lS4t.  An  iBdletment  mast  slioiT  that  ''the 
■tbcarrtage  was  not  necessary  to  save  the 
life  of  the  woman."  To  aver  that  use  of  instrn- 
ment  for  such  porpoee  was  not  necessary,  etc., 
is  not  soffident  Samtt  t.  StaU,  41-303,  72; 
WiOeg  T.  SkUe,  46-863,  74.  Point  not  raised  in 
^v.  F«efer,  7  BU.  692, '45.  CLWmei/Y.  State, 

187.  By  statute  an  attempt  to  produce  mis- 
<»rTiage  is  a  criminal  act,  unless  miscarriage  is 
necessary  to  save  life  of  woman.  BamU  t. 
3ate.  {tiara.) 

188.  STMenee.  Upon  trial  for  murder  of  a 
pregnant  female,  conrt  permitted  state  to  prove 
popular  opinion  that  eigot  would  produce  abor- 
tion, it  having  been  shown  that  ergot  was  ad- 
ministered to  deceased.  Heid;  the  fact  mi^ht 
show  a  motive  for  administering  ergot,  and  in- 
tuition with  which  it  was  done,  and  hence  was 
admissible.    Cbrter  v.  Slate,  2-617,  '61. 

189.  An  allegation  "that  procurement  of 
nUscaniacB  vas  not  necessary  to  preserve  life" 
b  eqaiTMOit  to  "titat  miscamage  was  not 
neoosaiy  to  preserve  life."    WUkjf  v.  State,  St- 

AlMit,  Abseondfav  and  Kon-Besldent  Bebt- 
ora.  See  Attachment,  Ne  Exeat. 


ABSTKACT  OF  XITLB. 
140.  AeoMfflfttatasftbutuiafestnetorar 


titles,  for  damages  incurred  by  plaintiff  by  rea- 
son of  paying  an  incumbrance  on  land,  which 
defendant  bv  mistake  of  neglect  had  reported 
was  free  from  incumbrance,  must  allege  inter 
aHa  that,  relying  upon  correctness  of  defend- 
ant's report,  he  had  oecome  purchaser  of  land, 
and  must  show  why  plaintiff  was  compelled  to 
payaaid  incnmbninces.  Batty  v.  i^ouf,  5^482, '76. 

141.  It  will  not  do  to  aver  that  he  employed 
defendant  with  intent  of  and  before  said  par* 
chase.  Id. 

Abattors.  See  Streets,  Riparian  Bighto. 

Aeaiemleg.  See  Schools 


ACCEFXANCB. 

See  BilU  Etchange, 

142*  Acoeptance  of  a  deed  will  be  presnmed 
by  its  record,  it  not  being  shown  who  leouded 
it   HaMonw.Stawiirt,  9fm,*78. 

148.  An  offer  hy  a  creditor  to  his  dd>tor  to 
accept  a  thing  in  payment  of  debt  upon  a  con- 
dition which  is  not  assented  to  by  debtor  nor 
waived  by  creditor  does  not  amount  to  an  accept- 
ance.  iVoAWr  V.  State  Bank,  8-366,  '62. 

144.  Agent  of  a  judgment-debtor,  residing  in 
Jenninss  county,  sent  to  creditor  at  Madison, 
notes  of  State  Bank  and  treasury  notes  to  be  re- 
ceived at  par  in  payment  of  judgment,  but  no 
direction  was  given  as  to  what  should  be  done 
with  notes  in  case  of  creditor's  refusal  thus  to 
accept  them.  Latter  refused  to  accept  them  at 
par  and  promptly  notified  agent  of  non-accept- 
ance, requesting  further  directions,  but  retained 
them  for  about  two  months,  and  then  returned 
them.  ifeU/  delay  could  not  be  construed  to 
imply  an  accqitance  of  notes  in  payment.  Jd. 

ACCBSSOKT,  ACC09IFLICB, 
AIDD9G  AKD  ABBXXING. 

146.  A  person  who  is  present  aldlny  and 
abetting  In  eommlaslon  oi  a  fielonj  is  a  prin- 
cipal and  not  an  accessory.  He  is  a  principal 
in  second  d^ree,  but  may  be  indicted  as  princi- 
pal in  first  d^ree,  and  indictment  will  he  sus- 
tained by  proof  of  his  being  principal  in  second 
degKe.    Wiliume  v.  State,  47-568,  74. 

146*  There  are  no  accessories  in  misdemean- 
ors, or  in  treason,  all  concerned  therein  are  prin- 
cipals.  StraUm  v.  .State,  4&-468,  '74. 

147.  One  may  begnUty^nnderstatate^ofald- 
iiW  and  abetUac  enme  <n  manalanditer.  Gfqf 
TTPtime,  26-196,  '66. 

148.  In  involuntary  manslaughter,  there  can 
be  no  aider  or  abettor,  because  there  can  be  no 
prerious  design  to  commit  the  crime.  Adanu  v. 
Slate,  66-565,^79. 

149.  Bnrglarv.  Proof  that  while  two  other 
persons  broke  and  entered  a  store  room,  defend- 
ant did  not  break  or  enter,  but  acted  in  concert 
with  other  two,  remained  outside  watching  and 
ready  and  near  enough  to  render  them  assistance, 
in  case  it  mio^t  be  required.  Btbh  defaidant 
properly  indicted  as  a  principal.  i>DoaT.  State, 
26^95,'66. 

160.  Aldli^  prisoner  to  escape.  Indiot- 
ment  need  not  set  out  the  indictment  against 
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prisoner,  whom  defendant  aided  to  escape.  It 
18  snfficieat  to  state  substance  merelj  of  charge 
against  him.  Gwnyon  v.  Slale,  68-79,  79.  As 
to  counts  for  aiding,  etc.,  see  WdcheU  v.  Saie, 
2»-89,  '64;  CWv.  SuUe,  14-52,  '59. 

Ifil.  If,  after  a  fight  between  A  and  tvo 
others  is  concloded,  and  while  their  blood  is 
still  hot  with  controversy,  B,  who,  during  fight 
was  30  rods  away,  should  come  up  aod  Tiolently 
beat  A,  he  would  not  be  guilty  ot  riot.  SUxm,  r. 
Staie,  »-366,  '57. 

162.  Indictment  for  manslaughter.  Defend- 
ant asked  court  to  instruct  that  if  they  foand 
that  person  inflicting  mortal  wound  upon  de- 
ceased, was  guilty  of  manslauf^hter  only,  and 
did  not  fina  that  defendant  inflicted  mortal 
wound  and  it  was  not  proved  beyond  &  reason- 
able doubt  that  he  was  present  aiding  and  as- 
sisting such  person  in  giving  fatal  blow,  defend- 
ant could  not  be  convicted,  for  in  law  there 
could  not  be  an  accessory  before  fact  in  a  case 
of  manslaughter.  Heid;  instruction  was  calcu- 
lated to  mislead  jury  in  this,  that  it  seemed  to 
confine  aiding,  etc.,  to  act  of  iuflicting  fatal 
bh>T.  Qwm,  whether  there  can  be  an  acces- 
sot^  before  feet  in  a  case  of  manslaughter.  If 
defendant  was  engaged  with  Derson  who  gave 
fetal  blow,  in  a  common  iU^pu  undertaking,  he 
may  have  been  guilty  as  a  principal,  even,  of 
homicide  committed,  of  whatever  grade  of  crime 
it  turned  out  to  be,  without  having  actually  as- 
sisted in  inflicting  the  blow.  If  he  was  watch- 
ing at  a  proper  distance  to  prevent  surprise  or 
to  intercept  aid  to  Uie  attacked,  or  to  assist  one 
who  actually  committed  homicide  in  makinjg 
his  escape,  he  may  have  been  guilty  as  a  princi- 
pal.  Stipp  V.  Slate,  11-62,  '68. 

IBS.  A  person,  without  being  actually  pres- 
ent at  unlawful  disinterment  of  a  dead  body, 
may  be  found  guilty  of  offense,  if,  with  intention 
of  giving  assistance,  ete.,  he  be  near  enough  to 
afford  it.  Testimony,  tending  to  prove  defend- 
ant's co-operation,  slurald  be  referred  to  jury. 
Such  offense  consists  not  merely  in  the  removal 
but  in  its  removal  without  consent  of  deceased, 
given  in  life  time,  or  of  his  near  relatives,  given 
after  hb  death.    Ihte  v.  iSaU,  6  Blf.  110,  '41. 

1&4.  Aoeessorf  before  fttct  may  be  charaed 
and  convicted  as  a  principal:  accessory  after 
fact  can  not.    Wade  v.  Staie,  71-636,  '80. 

166.  A  person  who,  ost  of  this  state,  be- 
comes MeesBory  before  &et,  to  a  felony  com- 
mitted within  state  cannot  be  punished  by  laws 
of  Indiana,  unless  crime  was  committed  by  him, 
either  actually  or  in  contemplation  of  law  as  by 

agents.  In  tUs  state,  and  he  MlKht  be  Indleted 
as  principal.  Johm  v.  SiaU,  19-421,  '62.  Cf. 
61-413. 

156.  Criminal  laws  of  a  state  cannot  affect 
those  out  of  territorial  limits  of  state.  Id. 

167.  But  a  state  majr  protect  its  citizens  by 
determining  what  acts  witnin  her  limits  shall  be 
deemed  criminal  under  her  laws.  Id. 

158.  An  accessory  most  be  tried  after  con- 
viction of  principal,  or  with  him.  If  record 
do  not  show  but  that  principal  had  been  con- 
victed before  trial  of  accessory,  there  is  no  ground 
for  latter  to  object,  in  appellate  court,  that  there 
had  been  no  luch  conviction.  Harts  t.  Sate,  3 
Blf.  386,  '34. 

169.  An  accessory  can  not  be  convicted  when 
his  prindpal  lias  l>een  acquitted.  He  may  be 
first  tried  under  oar  statute  and  found  guilty, 
hoi  if  sabsequently  principal  is  tried  and  ac- 


quitted, he  should  be  discharged.  JfiCb^  r- 
State,  44-214,  '73.    Cf.  19-421. 

160.  An  accessoiT  before  the  fact  may  be  In- 
dicted and  tried  before  principal;  out  in- 
dictment must  aver  commission  of  offense  by 
gincipal.    Ulmer  v.  Staie,  14-52,  '69.  Cf.  28- 

161.  Arrest  <tf  Judgment.    Fint  comit 

stating  that  A  B  had  committed  larceny  at,  etc., 
on,  ete.,  charged  defendant  with  then  and  there 
aiding  and  abetting  A  B,  ete.  Second  count 
charged  defendant  as  an  accessoi?  to  larceny 
before  fact.  Plea,  not  guilty.  Verdict  ana 
judgment  against  defendant.  Held;  want  of 
averment  that  principal  had  been  convicted, 
was  no  ground  tor  arresting  indKment  HasiiM 
T.aate,^Blf.386,'84. 

162.  Evidence.  A  jury  may  convict  a  per^ 
son  of  bui^lary  npon  testimony  solely  of  an  ac- 
complice.   lAuofey  V.  SaU,  4-128,  '63. 

168.  An  accomplice  is  a  competent  witness. 
Jokttaon  v.  Staie,  2-662,  '51.  See  EvenU  v.  Staie^ 
6-495,  '56;  MaMl  v.  Slaie,  8-498,  '56:  Sloan  v. 
Staie,  9-666,  '67;  Hvnt  v.  Stai*,  KMO,  '67;  StaU 
V.  iSpeneer,  16-249,  '60;  XemoMen  t.  State,  10- 
391,  '58. 

164.  Evidence  of  an  accomplice  should  be 
carefully  scrutinized  by  court  and  jury;  yetjntT 
may  convict  upon  such  evidence,  even  thougk 
it  be  unsupported  by  any  corroborating  teati' 
mony.  Staekmg  v.  StaU,  7-326,  '55.  In  a  suit 
for  divorce  on  account  of  adultery,  person  with 
whom  adultery  was  allied  to  have  been  com- 
mitted having  been  examined  as  a  witness,  court 
instructed  that  if  evidence  showed  him  ^ilty, 
he  was  an  accomplice,  and  as  such,  his  testimony 
should  be  received  with  more  caution,  and  would 
be  entitled  to  less  weight  than  the  others,  ifefd,* 
instruction  correct.  Cewis  v.  Lewis,  9-106,'67. 

165*  Testimony  of  accomplice  should  he  care- 
fully scrutinized  by  court  and  jury,  yet  convic- 
tion may  be  had  on  such  testimony  alone  JoAn- 
mt  y.  State,  66-269,  79. 

166.  There  is  no  rule  of  law,  which  prevents 
a  jury  from  convicting  solely  on  testimony  of 
an  accomplice.  Ulnur  v.  SbOe,  14-52,  '69.  N»- 
viU  V.  Slate,  60-308,  '78. 

167.  False  representations  by  A,  made  with 
a  knowledge  of  B,  an  accomplice  of  A,  to  obtain 
money  of  C,  will  not  be  sufficient  to  convict  B. 
B  can  not  be  convicted  unless  he  personally  made 
representations  or  aided  and  abetted  therein, 
a^y.^koie,  82-67, '69. 

Accident.   See  Ne^igence;  Mistake. 


ACCORD  ANO  SAXI8PACTION. 

I.    What  is. 
11.    What  ie  Not. 
III.  QenemBy. 

1.  What  to. 

168.  A  satisfaction  in  e<iuity,  is  presumed 
where  a  man  is  under  an  obligation  to  do  an  act, 
^as  to  pay  mone^,)  and  does  that  by  will,  which 
IB  capable  of  bein^  considered  as  a  periormancc 
or  satisfaction  of  it.   Orten  v.  Green,  49-417, 75. 

169.  Accord  and  Batlsfisetlon  of  a  writtea 
contract  Xtf  performing  a  parol  cotempo* 
raneotts  agreement.  Action  against  Wright 
on  following  contract:  "The  suMcriben  prom' 
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iw  to  pay  to"  A,  B  and  C,  "in  trust  for  pui^ 
poM  bemnafter  mentioned,  the  sums  set  oppo- 
site our  names  •  •  •  said  money  to  be 
applied  to  constmction  of  a  railroad  to  be 
located  at  •  •  •  •  in  Vermillion  county, 
lad.  *  *  *  and  trusteee  are  to  decide  what 
companj  shall  have  benefit  of  said  subscription 
*  *  *  *  *  and  are  not  to  make  said  aelection 
until  perfectly  satisfied,  etc.  (Siffned.)  Wesley 
Wri^t  $500."  Contract  was  assigned  to  plain- 
tiC  Defendant  admitted  said  contract  and  an- 
nrered  that:  E  and  W,  as  agents  of  said  trus- 
tees, solicited  said  subscription  from  him,  and 
obtained  the  same  on  the  express  oral  agreement 
that  defendant  should  have  right  to  elect  either 
to  give  right  of  wa^r  through  his  farm,  or  to 
stun  80  (mnditionally  subscribed.  Subse- 
qoeotl^  and  before  assignment  of  Mid  contract, 
W,  acting  as  agent  of  said  trustees,  for  use  of 
their  assigne^  n^otiated  with  defendant  for 
rif^t  of  way  through  said  farm,  wherein  it  was 
agreed  that  said  subscription  should  be  can- 
celled, and  in  consideration  of  said  cancellation, 
ddendant  did  sign  away  and  deliver  to  said 
agent,  for  benefit  of  said  railway,  said  right  of 
way,  according  to  said  parol  agreement.  HtM; 
perfoimance  of  said  parol  agreement,  and  ac- 
ceptance of  same,  was  an  aocoid  and  satisfac- 
tion of  subscription.  E.  T.  H.  ^  C  R  Cb.  y. 
irrwAt,88-64,  71. 

170.  Settiement.  If  a  bond  sued  on  at  law 
had  been  satisfied  by  a  settlement  between  par- 
ties before  suit,  settlement  is  a  i^ain  delnise. 
Dhmi  t.  JWl.  8  Bif.  408,  '47. 

171*  Accord  and  satisfaction  ia  eqaivalent  to 
performance  of  a  condition  precedenL  AteAordi 
T.  CW;  1  BIf.  313,  '24. 

172.  WlieiiereditorsJ<dal>fteoBpo8ttioii 
a^reemeat  with  debtor  in  writing,  whereby 
dd>tor  delivered  and  creditors  accepted  certain 
property,  in  full  discharge  and  satisfaction  of  all 
debts  owing  by  debtor  to  said  creditors,  such  dis- 
chatge  and  satisfaction  would  and  ought  to  con- 
stitute a  complete  bar  to  any  action  by  such  cred- 
itor on  a  note  made  by  snen  debtor  against  any 
endorser  or  assignor  of  such  note,  xbn^ious  v. 
Vm^iger,  60-^,  '77. 

17S*  An  aeeora,  to  be  pleaded  in  bar,  must 
have  been  executed.  Banor  t.  Morgan^  4-158, 
'58. 

174.  A  mortgaged  several  tracts  of  land  to  B, 
C  and  D.  A  sold  a  part  to  B.  Mortgage  was 
not  paid  and  B»  C  ana  D  brought  action  to  fore- 
close mortgage.  £  answered  that  he  had  pur- 
chased a  part  of  land  mortgaged  to  plaintifis ; 
that  they  (plaintifis)  agreed  in  consideration  of 
$791.00  paid  them  by  defendant  to  release  tract 
bought  by  him,  from  lien  of  mortgage ;  that  B 
was  the  agent  of  C  and  D,  and  in  pursuance  of 
such  agreement,  signed  a  deed  for  purpose  of  re- 
leasing said  land,  and  that  by  mistalEe  he  omitted 
tougnasagentiorCandD,and  prayed  a  reform- 
ation of  med.  Hdd,-  answer  good  to  reform, 
and  also  good  withont  a  reformation,  as  a  satis- 
faction.   Anarr  v.  Conaaay,  42-260,  73. 

175.  Action  on  a  dne  bill  or  note.  Answer 
that  defendant  had  paid  to  plaintiff  full  amount 
due  on  said  due  bill  or  note,  "  and  sum  of  money 
was  paid  in  goods  and  merchandise,  and  was  paid 
in  fall  satisfaction  of  said  note,  and  was  so  re- 
ceived  by**  plaintiff.  Held;  answer  good,  either 
as  a  "payment"  or  as  an  "accord  and  satisfac- 
tion."  Hart  T.  Chn^  41-197,  72. 

Debt  on  note  by  assigneee  against  maker. 


Plea  that  note  was  given  to  pa^ee  in  considera- 
tion of  a  bond  executed  by  hun  to  defendant,, 
conditioned  for  a  conveyance  In  fee  simple  of  a 
tract  of  land ;  that  land,  before  notice  of  assign- 
ment, was  transferred  and  delivered  by  defend- 
ant to  payee  in  full  satisfaction  thereof,  pursu- 
ant to  an  agreement  of  defendant  and  payee  on,, 
etc.,  at,  etc.,  and  that  bond  was  then  and  there 
received  by  payee  of  note  in  full  satisfaction  of 
same,  etc.  Held;  plea  good.  Barlhoiomew  r. 
Hmdnx,  5  Blf.  572,  ^41. 

177.  A  plea  to  a  suit  on  note  by  assignee 
against  makerH,  showing  that  before  assignment 
payee  was  indebted  to  each  of  defendants  cer- 
tain sums,  and  that  payee  and  another  were  in- 
debt^  in  another  sum  to  defendants,  which 
debts  amounted  to,  etc,  and  stating  that  such 
indebtedness  was  made  so  many  payments  on 
note  described  in  declaration,  and  was  received 
and  accepted  by  payee  as  payment  on  note  be- 
fore asMignment,  though  informal,  is  good  as  a 
^a  of  accord  and  satisfaction  to  part,  ^c. 
Woods  V.  Harris,  5  Blf.  686,  '41. 

II.  Wlut  b  5ot 

178.  Befunding  and  acceptance  of  amount 
paid  to  a  telegraph  company  for  sending  a  mes- 
sage, which  company  had  failed  to  deliver,  does 
not  prevent  sender  from  recovering  statutory 
penalty  for  such  failure,  when  acceptance  was 
not  agreed  to  in  full  of  all  that  he  had  a  rigbC 
to  recover.  W.  U.  T.  Co.  v.  Buchanan,  85-429, 71- 

179.  In  an  action  to  recover  such  penalty  no 
damage  need  be  shown.  Id. 

180.  When  a  debt  is  due  and  ascertained^ 
payment  by  debtor  of  part  of  it  is  no  considera- 
tion for  an  accord  and  satisfaction.  Maiid  t. 
Spilier,  28-488,  '67.   Consult  28-486. 

181.  A  person  can  not  pay  and  satisfy  a  debt 
by  payment  of  a  sum  less  than  debt ;  but  if  re- 
ceived by  creditor  in  order  to  avoid  a  suit,  oC 
result  of  which  he  was  doubtful,  in  full  satis- 
faction of  debt,  debtor  will  be  discharged.  Og- 
bom  V.  H(^gman,  52-439,  76. 

182.  To  action  on  bond  for  performance  of 
certain  work  within  specified  time,  plea  that 
plaintiff  made  another  contract  with  one  of 
obligois,  after  date  of  bond,  for  doing  of  same 
work,  and  thereby  prolonged  time  for  doing 
same,  and  that  snch  obligor  did  work  within  en- 
larged time  to  plaintiff's  satisfaction  was  not  a 
bar,  because  it  did  not  appear  that  new  contract 
was  made  by  parties  to  bond,  or  that  plaintiff 
and  defendants  agreed  to  it  in  their  own  proper 
persons,  or  by  agents.    Cox  v.  Way,  3  Blf.  328,  'SS- 

188.  A  release  of  $394  is  not  of  itself  a  suffi- 
cient consideration  to  suport  an  accord  and  sat- 
isfaction of  an  ascertained  debt  of  $998  against 
party  giving  such  release.  A  matured  demand 
for  money  can  not  be  satisfied  by  a  less  sum  than 
its  full  amount.  iSone  v.  Leuman,  28-97,  '67- 
Cf.  42-7:  26-328;  15-298;  61-512. 

184.  If  plea  of  accord  and  satisfaction  by  de- 
livery to  plaintiff  of  certain  property,  does  not. 
state  time  when  delivery  was  made,  it  is  bad  on 
special  demurrer.  Pence  v.  Smock,  2  Blf.  315,  '30. 

185-  Plea  alleging  that  defendant,  at  request 
of  plaintiff,  through  one  A,  paid  to  one  B,  tO' 
whom  plaintiff  was  indebted,  a  sum  of  money 
equal  to  debt  in  declaration  mentioned,  in  di»- 
chaige  of  said  debt,  etc.,  is  bad  as  plea  of  accord 
and  satisfaction,  or  of  payment.  Dtgxty  v.  £ofr> 
fruw,  1  Bit  473.^18. 
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18tt*  Ad  ansver  that  note  in  suit  was  "dis- 
charged and  satisfied,"  is  bad.  It  avers  con- 
clusions of  taw,  and  is  not  eqaivalent  to  pay- 
ment.   NiU  V.  Qmparel,  16-243,  '60. 

187.  Aq  answer  of  payment  or  accord  and 
satisfaction  in  an  action  hj  ao  assignee  on  a 
note,  sbuuid  show  to  whom  payment  or  satis- 
faction was  made,  and  if  to  payee,  that  it  was 
made  before  notice  of  ossigiiment.  NUl  v.  Gom- 
jMiraL  {mpra.)    Hdm  t.  SiSc,  8  Blf.  603,  '47. 

188.  Accord  and  aatlslkctloii  is  not  a  good 
defense,  unless  thing  to  be  taken  b^  creditor  in 
satisfaction  has  been  received  by  him.  Deweae 
T.  Cheek,  86-514,  71. 

189.  An  accord  can  not  be  pleaded,  in  any 
case,  in  bar  unless  it  be  execut^.  Woodruff  v. 
Dobbma,  7  Bli  &82,  '45;  ComiHard  t.  fWL  Ifr- 
274, '62. 

190.  To  an  action  of  coTenant  for  not  fur- 
nishing a  boat  as  required  by  contract  under  seal, 
accord  and  satisfaction  may  be  pleaded  in  bar. 
CaiUr  V.  0)1,  2  Blf.  178,  '28. 

191.  Defendant  may  plead,  to  a  suit  for  un- 
liquidated damages,  that  he  had  delivered  to 
plaintiff,  and  that  plaintiff  had  received  from 
nim,  goods  of  less  value  than  sum  claimed,  in 
Mtisfaction  of  demand.  Batam  v.  JDaaidt,  6 
Blf.  71,  '39. 

198i  An  item  of  account  canvassed  and  dis- 
allowed at  a  settlement  of  account,  upon  which 
a  note  is  given^  may  afterwards  be  made  found- 
ation of  an  action  or  set-of^  in  absence  of  fraud- 
ulent representations  or  practices  at  settlement. 
In  order  to  make  such  settlement  binding  as  an 
accord  and  satisfaction,  or  as  a  compromise,  of 
disputed  item,  it  must  appear  that  something 
iras  given  in  discharge  ol  it  If  failure  to  in- 
aist  uptm  disputed  item,  is  relied  upon,  as  an 
implied  a^[reement  to  relinquish  demand,  some 
consideration  must  be  shown  to  support  sucti 
agreement,  any  admission  that  other  party  was 
not  liable  on  account,  which  might  be  implied 
from  a  failure  to  insist  upon  it,  may  be  shown  to 
have  been  made  in  ignorance  or  b^  mistake,  and 
thus  without  force  as  a  bar.  Bright  v.  Ccmaaa, 
16-371, '60.  ^     ^  ; 

19S*  A  is  liable  to  B  in  a  large  sura,  and 
claims  that  C  is  liable  to  him.  B  will  accept  a 
trifle  from  A  in  full  satisfaction,  upon  condition 
that  A  will  for^  enforcement  of  his  claim 
against  C,  and  it  is  so  agreed,  trifle  being  paid. 
A  afterwards  violates  condition  and  collects  his 
demand  of  C.  Held;  A  can  not  say  that  B's 
demand  is  satisfied.  £tiioaii  v.  <?tMoa,  8S-63, 
TO.  Ct  88-165. 

194*  A,  as  administrator,  held  a  note  against 
B,  and  demanded  payment.  B  said  he  could 
not  pay  until  he  had  settled  with  C.  A  said  he 
would  take  C  for  debt.  A  and  B  agreed  to  have 
note  settled  by  an  assignment  of  claim  against 
C  to  A.  There  was  no  written  assignment  of 
such  claim  to  A,  and  A  did  not  trans^r  his  note 
against  B  to  him.  B  offered  to  give  a  written 
order  on  C,  but  did  not  do  so,  saying  it  was 
unoecessaiy.  A  called  on  C  for  ^yment.  C 
refused  to  pay  as  he  did  not  owe  JB  anvthing. 
.Bxld;  as  there  was  no  assignment  in  writing  to 
A  of  claim  against  C,  and  latter  became  under 
no  liability  to  A  by  his  refusal,  there  was  no 
valid  novation,  nor  accord  and  satisfaction  of 
note  against  B.  Haaeoek  v.  Morgan,  81-624,70. 

196*  An  accord  and  Batlslaction  is  not  mat* 


ter  in  abatement   AaainpCon  v.  Hamilbnif  60- 

397,  '76. 

19tt.  Evidence  of  accord  and  satisfaction  ia 
admissible,  in  assumpsit,  under  general  issue. 
Surge  v.  Diekman,  5  Bit  272L  '40:  Bxge  v.  iVen- 
tiee,  7  Bit  322,  '44. 

ACCOVKT  AND  ACCOVKX 
8TATBD. 

See  AsntmptiL 

I.  OeneroUy. 
II.  leading. 

III.  Joinder. 

IV.  Rumting  AMomtla. 
V.  iW. 

VL  SeiUemnL 
VII.  AmjinmeiiL 

I.  deBOnlly. 

197.  For  a  debt  for  goods  sold  and  delivered, 
remedy  is  at  law.  Gwuiaord  v.  Suydcm,  8  Blf. 
24,  '46. 

198.  Where  a  person  seeks  to  recover,  as  on  a 
mtmtum  taenut,  value  of  work  donc^  materials 
fumished,  etc,  his  remedy,  if  he  have  any,  is  not 
in  chancery,  but  in  law.  MeEMmaf  v.  Springer, 
6  Blf.  511, '43.  ^  -y". 

199.  Order  was  made  by  county  board  in 
payment  of  money  advanced  by  commissioners 
appointed  by  Sec.  17,  Loc.  Laws  '37,  to  build  a 
bridge  to  be  paid  for  out  of  three  per  cent  fund 
due  to  countp'  by  an  act  of  same-year.  Other 
orders  were  issued  for  payment  oi  interest  on 
original  order,  out  of  same  fund.  Hetd;  a  count 
upon  orders  can  not  be  regarded  as  a  count  for 
work  and  labor.  Bd.  CSm's  CAiiDA  Otmbi  r. 
Mtuon,  9-97,  '57. 

IL  Pleadiiq  :. 

See  Bat     Birtieulan,  ExJabUt. 

200.  Complaiat  as  follows:  A  compluns  (A 
B,  and  says  that  ,*  *  *  ddeodant  was  in- 
debted to  plaintiff  in  sum  of  *  *  *  for  mone> 
found  due  from  said  defendant  to  plaintiff  npoi( 
ao  account  then  stated  between  them,  which 
said  sum,  together  with  legal  interest  thereon, 
remains  unpaid,  for  which  he  demands  judg- 
ment. Hela;  it  may  be  advisable  to  allege  an 
express  promise  to  pay  amount  ascertained  to 
be  due,  but  this  is  implied  in  allegations.  Law 
implies  a  promise  to  pay  balance  found  to  be  due. 
Bouelog  v.  Garrett,  89-338,  '72. 

201.  Complaint  alleged  that  "defendant  ia 
indebted  to  plaintiff  *  *  *  for  keeping  de- 
fendant's horse,  feeding  and  caring  for  same 
from"  etc.  "to"  etc.,  "a  period  of  17  months 
•  •  •  keeping  and  feeding  and  caring  for 
same  was  of  value  of  $3  per  week."  Heta;  on 
motion  in  arrest,  complaint  good.  After  verdict, 
it  will  be  presumed  that  defendant  omed  kme, 
and  that  a  request  for  service  had  been  made. 
Birker  V.  CYaytoft,  72-307,  '80. 

202.  A  pleading  founded  on  an  account  ia 
bad  on  demurrer  if  account  is  not  filed.  Biddle 
V.  iJeerf,  88-529,  '70. 

203.  Insuitonanaceoiuttstatedforworkand 
labor,  against  a  corporation,  it  is  not  necessary^ 
to  file  a  bill  of  particulars.  I.  Or.  B.<h.  y.  An- 
ninoton,  62-176  78. 

204.  Auctions  of  value  or  amount  of  dam- 
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age  shall  not  be  comiderecl  as  true  by  a  failure 
to  controTert  them,  or  to  file  a  general  denial. 
^Rtrta  V.  Iroaa,  2M58,  '67. 

306>  Where,  in  action  on  an  account,  there 
is  no  charve  for  interest,  no  general  demand, 
and  DO  evidence  tending  to  shoT  unreasonable 
delay  of  pavmeDt,  interest  can  not  be  recovered. 
MtmeUer  t.  Crapj^  62-359,  '7& 

S06*  Declaration  stated,  in  substance,  that 
defendant  had  received  from  plaintiff  certain 
bottles  of  cough  drops  at  a  certain  price,  to  be 
sold  for  him  or  returned;  and  that  payment  for 
sDch  as  had  been  sold,  and  a  return  of  residue 
had  been  demanded  and  refused.  Heid;  declara- 
tion sufficient    CW«6y  v.  Ttehenor,  6  Blf.  418,  '43. 

in.  Joinder. 

M7.  DUferent  Items  of  MMeooBt,  having 
no  connection  with  each  other,  may  be  joined 
in  one  paragraph.    Gt^  t.  HtUdujuom,  88-341, 

208.  Aeeonnt— Joinder.  A  declaration  in 
videbtiiatiu  atgunymt  stated,  that  whereas  defend- 
ant ouj  etc.,  was  indebted  to  plaintiff  in  sum  of 
^81,  for  work  and  labor,  etc.,  and  was  also  in- 
debted to  plaintiff  in  further  sum  of  $181,  for 
goods  sold,  etc;  defendant  afterwards,  in  con- 
sideration of  premises,  promised  to  pay,  etc. ; 
yet,  etc  Held;  one  count  only,  ana  mod  on 
'  demurrer.    Hagerty  v.  Wood,  6  Bit  292, 


IT.  Bnnnins  Aceonntg. 


SM.  Under  2  R  S.  76,  sec  213,  ('81,  295,)  if 
coods  are  sold  in  separate  parcels,  and  at  dif- 
ferent times,  each  sale  is  a  complete  and  inde- 
pmdrat  contract;  and  fact  that  each  constitutes 
an  item  In  an  account,  does  not,  of  itself,  give 
them  any  connection  with  each  other.  Not  is 
it  a  matna!  account  current  between  the  parties. 
LieUr  V.  Smiles,  ^216,  '57. 

210.  An  account  is  not  taken  out  of  statute 
of  limitations  by  a  credit  made  by  creditor,  with- 
out proof  that  such  credit  was  a  payment  by 
defendant   ElHoU  v.  MilU,  10-368,^. 

811.  Where  items  of  account  are  all  on  one 
^e,  with  only  credits  on  otlier,  such  account  is 
not  motnal,  open  and  current,  within  meaning 
of  statute  of  limitations.  PrmaU  v.  Rvnyon,  12- 
174,  '69.    BmUin  v.  Laffw,  1  Blf.  373,  '26. 

812.  Term  "running  accounts"  in  statute  of 
limitations  of  '38,  mean  mntual  demands,  un- 
settled. Such  accounts  between  merchant  and 
merchant  are  unlimited  by  statute.  Bradxn- 
rid^v.AiAsea,  1-333, '49. 

218.  Stntin|r  ^  ^n  account  Is  not  concla- 
•Ive  npon  parties,  and  any  errors  may  be  shown 
and  corrected  under  general  denial.  Bovdog  r. 
OmO,  89-338,72. 

Complaint  on  an  account  stated  may  be 
sostuned  wEen  there  is  an  account  on  one  side 
onljr,  but  there  must  be  a  demand  on  part  of 
plaintiff,  which  was  acceded  to  by  defendant.  Id. 

81&  Where,  in  a  suit  for  work  and  labor,  it 
appeared  that  services  were  rendered  under  such 
cucumstances  that  law  implied  no  promise  to 
pay  for  them,  and  plaintiff  relied  upon  an  ez- 
preas  agreement  to  take  case  out  of  rule,  and 
upon  evidence  tending  to  prove  it,  jury  found 
for  plaintiff.  Held;  a.  C.  will  not  disturb  ver- 
dict LUaerv.SmiUv,9-ll%'b7.   Cf.  48-65. 


216.  In  a  suit  upon  an  unsettled  account, 
proof  must  go  to  separate  items;  and  evidence 
tending  to  snow  that  defendant  is  indebted  to 
plaintiff  in  some  amount,  is  not  sufficient  to  ei^ 
title  plaintiff  to  a  verdict  Coats  v.  Qrmory,  10- 

346,  "es. 

817.  Where  work  has  been  completed  and 
materials  furnished,  under  a  special  contract 
an  action  will  lie  upon  common  counts:  and 
plaintiff  may  prove  special  contract  and  per- 
lormance  under  it.  Svuling  v.  SWnpteton,  66-585, 
'79. 

218.  Suit  by  A  against  B,  on  what  purported 
to  be  a  transcript  of  a  justice's  judgment  in 
Ohio,  which  contained  items  of  account  against 
B.  On  appeal  to  C.  C,  plaintiff  was  permitted 
to  offer  iu  evidence  transcript,  and  he  also  in- 
troduced a  witness,  who  stated  that  B  had  ad- 
mitted items  of  account  in  transcript  to  be  cor- 
rect. Held;  putting  transcript  out  of  way  as 
evidence,  it  was  sent  up  by  justice  as  a  paper  ac- 
companying his  transcript,  and  should  be  con- 
sidered as  A's  statement  of  account  against  B. 
Held;  B's  admissioos  relative  to  account  which 
was  proved,  were  alone  sufficient  to  authorize 
judgment,  whether  transcript  was  properly  au- 
thenticated or  not  WUliams  v.  Siadim.  1  Ell 
553, '29. 

TI.  Settlement. 

819.  Sattsfitetlon  by  note.  Where  com- 
plaint counted,  upon  an  account  stated,  a  defense 
all^fing  that  note  was  given  by  defendant,  voA 
received  by  plaintiff,  in  payment  of  acooant,was 
held  good,  although  it  also  chaived  an  altera- 
tion of  note,  and  was  not  verified  oath.  CW- 
lim  V.  Mahepeaee,  18-448,  '59. 

280.  In  settlement  of  open  aeeonnt  between 
A  and  B,  A  executed  his  note  for  balance  agreed 
upon.  Hdd;  execution  of  note  was  a  waiver  by 
A  of  objections  to  manner  in  which  any  of  goods 
had  become  chaiweable  against  him.  AvdUw  v. 
71-^,  '80. 

881.  A  note  is  evidence,  prima  fiiae,  of  settle- 
ment of  accounts  to  date  Qaahn  v.  TTc/fe,  16- 
253,  '60 ;  Fkdpt  v.  Yomger,  4-450,'53.  And  so  is 
a  judgment.    Dodds  v.  Dodd$,  67-293,  '77. 

822.  In  suit  by  A  against  executor  of  B,  count- 
ing upon  note  and  also  upon  ^ods  sold  and  de- 
livered, there  being  some  evidence  tending  to 
disprove  settlement  between  A  and  B.  Hdd; 
in  considering  prima  fade  case  made  by  execu- 
tion of  not^  all  other  evidence  bearing  upon 
question  of  settlement  sliould  be  considered. 
From-  T.  BoK,  66-1,  79. 

TII.  ABslffnmeHt. 

888.  Complaint  by  assignee,  upon  an  ac- 
count and  an  assignment  must  aver  interest  of 
plaintiff,  as  wdl  as  indebtedness  of  defendant, 
and  while  written  account  itself  can  not  be  re- 
garded as  foundation  of  action,  like  other  writ- 
ten instruments,  vmid  aeem  that  written  assi^- 
ment  might  be  set  out  and  filed  with  complaint, 
as  other  written  instruments,  so  that,  not  being 
denied  on  oath,  it  would  be  admitted.  Account 
itself,  however,  would  have  to  be  proved.  Oht- 
streel  v.  Freeman,  18-390,'59. 

884.  Assignment  of  account  is  no  warranty 
of  its  value.   SluirU  v.  Irons.  87-98,71. 

825.  In  a  suit  by  assiflrnee  upon  a  note, 
plaintiff  can  not  recover  upon  common  counts 
value  of  thing  for  which  note  was  given.  JnhaVt 
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ACCOUNTING— ACKNOWLEDGMENT. 


Omg.  25).  11  V.  Weir,  9-224,  '57  ;  Bisehc/  v.  Qof- 
/eft,  e-23,  'SC 

226.  An  open  book  account  can  not  be  as- 
sl^ed  so  that  assifftiee  could  sue  in  his  own 
name.   A'cvnum  t.  Vvskery^  l-47(^  '49. 


AGCOVXTIIVG. 

8it  3V«6fo/  Guardian  a-ad  Ward;  ExectUon  and 

AdminietTaton;  Mortgage$. 

227.  Jurisdiction  of  courts  of  eqotty  In 
matters  of  account,  has  been  gradually  en- 
larged, until  it  has  become  concurrent  with  that 
of  common  law  courts,  to  an  almost  unlimited 
extent,  over  mutual  dealings  of  parties,  even 
when  those  dealings  consist  of  items  of  a  purely 
legal  character.    Cummiiu  y.  While,  4  BIf.  356,  '37. 

s28.  Courts  of  equity,  however,  have  no  juris- 
diction over  accounts  where  there  is  but  one 
item  on  a  side,  or  where  there  is  no  mutuality  of 
dealing  and  a  discovery  is  not  ret^nired.  Id. 

229*  In  matters  of  account  which  are  mutual 
and  complicated,  or  where  a  discovery  is  re- 
quired, or  a  multiplicity  of  suits  will  be  avoided, 
or  Temjedy  at  law  is  not  full  and  adequate,  or 
fraud,  accident  or  mistake^  is  connected  with 
subject,  courts  of  equity  have  jurisdiction;  but 
where  none  of  these  characteristics  exUU  mutual 
dealings  of  parties  result  in  causes  of  action, 
mattersof  set-off,  etc.,  cognizable  only  at  law.  Id. 

280.  Courts  of  equity  sometimes  protect  a 
creditor  against  effects  of  insolvency  of  his  debtor, 
where  there  are  mutual  credits  and  law  furnishes 
no  adequdte  remedy,  by  decreeing  a  set-off.  Id. 

281.  When  accounts  are  intricate  and  diffi- 
cult, a  bill  in  equity  is  more  usual  and  suitable 
proceedings  to  compel  an  account.  Peek  v.  Bra- 
man  2  Bit  Ul,  '28. 

282.  An  action  for  an  acconntin^  may  be 
liad  by  an  a^ent  against  a  firm  when  h^  for 
his  pay,  was  to  receive  a  certain  portion  of  re- 
ceipts or  profits,  and  such  receipts,  together  with 
bis  money  and  personal  property,  bad  gone  into 
firm,  and  such  firm  withnela  same  from  him  and 
refused  to  allow  him  possession  of  ^pper^.  Em^ 
mom  V.  JtfewTwm,  88-372, '71.  CLWibm  T.  Bay, 
24-1&6,  '65. 

288.  An  accounting  may  be  had  against 
an  attorney  in  case  of  his  refusal  to  account 
for  claims  put  into  his  hands  for  collection. 
Boudter  v.  ^S^,  16-151,  '61. 

284.  In  an  action  for  accounting  b/  one 
partner  against  his  co-partners,  after  a  dissolu- 
tion where  each,  as  shown  by  facts,  had  received 
some  portion  of  firm  assets,  plaintiff  in  his  com- 
plaint need  not  offer  to  account  for  amount  of 
firm's  assets  received  by  bim.  Smith  v.  Htudton. 
84-481,  "70. 


ACKNOWI.BDGBIBNT. 

235.  Certificate  of,  forms  no  part  of  mort- 
gage to  which  it  is  attached,  but  is  a  separate 
and  distinct  instrument.  Sturgeon  v.  Board  Ootn^s 
Davieta  Co.,  «5-302,  '79. 

286.  Acknowledgment  is  essentisl  element 
to  give  efficacy  to  a  deed  of  a  feme  covert,  and 
must  be  in  substantial  compliance  witli  statute. 
11'bi}d!iT.i^)ttemua,8-60,'d6.  Can  not  by  attorney, 
6  Bit,  631.  Her  deed  Is  valid  without  acknowl- 
edgment. .BeA£n-T.ir<9&uni,  69-143,77.  Like- 
wise     mortage.  SMkv.  Wright,  t1t-S2Z,'6i. 


287.  Such  acknowledgment  must  show  that 
such  grantor  has  been  examined  in  manner  pre- 
scribed by  sUtute.    Jordan  v.  Corty,  2^^385,"50. 

288.  Officer  taking  aCknowlednnent  may  af- 
terwards amend  it  according  to  uie  facts,  nunc 
pro  tune.  Id.    Woodt  v.  Folhemiu,  (tufm.) 

289.  A  deed  without  such  certificate  as  stat- 
ute requires  can  not  be  recorded,  but  validity  of 
certificate  does  not  depend  upon  its  being  made 
matter  of  record.   Joman  v.  Cbrey,  (tupra.) 

240.  Act  of  Mar.  1,  '55, 1,  O.  &  H.  262,  ren- 
dered effective  deeds  formerly  executed  by  hns- 
band  and  wife,  where  notary  bad  failed  to  affix 
bis  official  seal  to  certificate  of  acknowledg' 
meat   Maxey  v.  Wite,  26-1,  '65. 

241.  Certificate  of  proper  officer  on  a  con- 
veyance of  real  estate,  of  acknowledgment  of  a 
Jeme  eovert,  under  statute  in  force  in  '18,  must  be 
under  hand  and  seal  of  officer.  IFoteM  v.  Cbn- 
dennin,  6  Bit  477,  '43. 

242.  A  certificate  of  aeknowledginent  to  a 
mortage  was  as  follows :  The  said  wife  having 
been  me  examined  separate  and  apart  from 
b^  said  husband,  and  contents  of  above  deed 
being  read  and  explained  to  ber  ox  km  dirteU, 
acknowledged  same  to  be  ber  voluntary  act  ana 
deed,  without  force  or  coercion  from  her  said 
husband.  Held;  a  legal  acknowledgment  under 
R  S.  '43,  as  to  wife.  Birdm  v.  Dooetberger,  8- 
389,  '62. 

248.  Certificate  of  acknowledgment  of  a 
deed  is  saffldeati  under  statute  of'SS,  though 
it  does  not  state  that  wife  was  examined  separ- 
ate and  ^lart  from  her  husband,  and  that  con- 
tents of  deed  were  made  known  to  her,  as  it  is 
raesumed  that  officer  did  his  duty  in  this  regard, 
ffcmtnsr  V.  Pofler,  14-486,  '60. 

244.  AckuowledgmentBof  execution  of  deeds 
by  married  women  are  not  different  from  those 
of  other  persons.    HvbUe  v.  Wright,  28-322,  '64. 

246.  Her  acknowledgment  before  clerk  was 
aDthorized  by  no  statue.  Alton  v.  Stewart,  19- 
233,  '62. 

246.  Anortgageofpersonaipropertrmay 

be  acknowledged  or  proved  before  recorder. 
HamUion  v.  SfSduH,  6  Blf.  131.  '42. 

247.  AVhere  a  certificate  of  acknowledgment 
of  a  deed  stated,  "personally  came  O.  W.  C., 
executor  of  annexed  deed,  and  acknowledged  it.'' 
Held;  sufficient    Davar  v.  OardweU,  27-478,  '67. 

248.  A  plat  that  has  been  executed  and  re- 
corded is  not  evidence  if  same  had  not  been 
acknowledged  or  proven.  Such  record  is  not 
evidence.  AUen  v.  The  City  <^  Vtneenne^  26- 
531,  '65. 

249.  A  deed^  legally  executed,  though  not 
acknowledged,  is  admissible  in  evidence.  An 
acknowledgment  is  essential  to  its  admission  to 
record  j  but  not  to  its  validity.  Doe  v.  Naylor,  2 
Blf.  32,  '26.  Except  as  to  a/«m«  eovert  She  must 
acknowledge.    Perdm  v.  Aldridge,  19-290,  '62. 

260.  Ab  ftckaowle^ment  bjr  morbngor 
taken  by  one  of  mortgagees  is  void.  Huowe  v. 
Wright,  23-322,  '64. 

2ol.  An  acknowledgment  in  Ohio,  bore  im- 
press of  a  notarial  sesJ,  and  mortgagor  admits 
it^  but  S  S  testified  that  he  did  not,  to  best  of 
his  knowledge,  take  acknowledgment,  and  he 
knows  of  no  other  notaiy  in  C  of  same  name. 
There  was  also  a  certificate  of  Secretary  of  State 
of  Ohio,  that  but  one  S  S  had  been  appointed 
a  notary.  IMi;  acknowledgment  not  disproved. 
WH^  V.  Atntfy,  11-398,  '6& 
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AeqntttaL  See  Former  Becoveiy. 
Act.   See  States. 


ACTIONS. 

What  eommautd.   See  ^toliitoyXtiiittafMMU. 

Whert  eammateed.   See  Jwritdietion. 

Tb  neater  reattif.   See  E^edmmU. 

Oh  guiet  tilk.  Bee 

Jhrlia,  see. 

Abaiemenl,  see. 

I.  GenemBif. 

IL  Form. 

III.  Jmnder. 

IV.  SaruioaL 
V.  OirO. 

VI.  ZVonnfory. 
VII.  OammmeemaiL 
VIII.  Diimwaai: 

8S2*  There  can  be  no  action  anlesB  there  are 
«dTeisaz7  parties.  Qitmon  t.  BA.  Ohm'*  JWnom 
85-344,  71. 

2eS>  A  fictittoos  person  or  coiporatioQ  can 
not  bring  an  action.  AuAobon  t.  Stmhtmt.^'l- 
18&,  74;  SWtA  t.  J.  JS.  Co.,  89-546,  ^68;  .Brew- 
M^Con  T.  Xmk,  1-21,  '48. 

2M*  Attacnment  and  gamishmeDt.  being 
Bkere  ineidenta  to  main  action,  must  be  com- 
menoed  in  conn^  where  defendant  reudes,  if  he 
ia  a  resident  of  state.  Bobtntu  v.  AMegy  88-653, 
72. 

8«ft.  Parties,  holding  interests  in  land  sub- 
ject to  a  decree  for  sale  of  same  to  satisfy  a  prior 
lien,  can  not  have  a  canse  of  action  between 
themaelTes  as  to  application  of  surplos  arising 
from  sale  over  and  above  soch  prior  lien  without 
diowiiw  that  there  was  or  womd  Im  such  a  sur- 
plus.   Gngorji  v.  Firdm,  29-66,  *67. 

2M.  An  action  will  lie  bj  a  mere  rightful 
(tossessor,  against  a  wrongKioer,  for  an  injury  to 
posaesBor's  rights.  CaOerUn  v.  Dou^aes,  17-213, 
'61. 

257.  Abolition  of  distinction  between  actions 
at  law  and  suits  in  equity,  does  not  entitle  a 
par^  to  recover  where,  oefore  such  abolition,  he 
coolU  not  hare  recovered  at  law  or  in  equity. 
Woodford  V.  Leaoenworth,  14-311,  '60. 

2o9.  An  mUob  In  rem  would  not  He  at  com- 
mon law.  Coplinger  v.  Sleambo(U  David  Otbaon, 
14-480,  '60. 

259.  A  testator  devised  control  and  benefit  of 
his  form  to  bis  widow,  to  help  her  raise  and 
school  his  children,  and  after  his  children  shall 
have  been  raised,  widow  and  children  were  to 
continue  to  receive  benefit  of  farm  during  nat- 
Qial  life  of  widow,  etc.  Held;  when  children 
were  twenty-one  years  of  are,  they  may  be  re- 
garded as  having  been  raised,  and  when  young- 
est arrived  at  that  ag^  either  widow,  or  any  of 
children  would  be  entitled  to  receive  his  or  her 
share  of  the  proceeds  during  life  of  widow,  and 
if  neoessarr,  sue  therefor.  Shoemaker  v.  Slo- 
hiML  59-598,  77. 

&Ot  Statute,  which  enacts  that  no  holder  of 
a  bill  of  exchange  shall  be  permitted  at  any 
term  C  C,  to  institute  more  than  one  suit  up- 
on snch  bill,  prohibits  institution  of  separate 
soitB  on  snch  bill,  ai  some  term,  but  not  at  differ- 
aU  temu  of  court.  BUHng^  v.  iSaU  Bank,  9- 
a75,'52. 
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261.  A  proeeedtoir  In  a  court  by  eonfes- 
slon  of  Jn^rnient,  is  for  enforcement  of  a  pri- 
vate ri^t,  and  is,  consequently,  by  virtue  of 
section  1,  p.  27,  2  B.  8.,  (see  '81,  686-588,)  an 
action  in  courts  of  Indiana.  Shane  v.  QaluMher, 
ft-252,  '66. 

n.  Fora. 

262<  Legislature  can  not  abolish  distinction 
between  personal  and  real  actions;  nor  between 
actions  to  enforce  a  specific  performance  of  a 
contract  or  recover  a  specific  article  and  those 
which  seek  a  money  judgment;  nor  between  ac- 
tions arising  out  of  tort  and  those  founded  on 
contract,  because  distinction  exists  in  fact  and 
not  in  mere  form.  Distinction  between  actions 
of  debt,  covenant,  assumpsit,  trover,  trespass, 
etc.,  and  suits  in  equity  to  recover  money  may 
be  and  is  abolished,  because  remedy  is  same,  to- 
wit :  a  money  judgmoit.  BiekeUx  v.  DomU,  55- 
470,  76. 

26S.  Debt  on  sealed  note  for  $65,  payable  in 
bankable  money.  Held;  covenant,  not  debt, 
proper  action.  Harper  T.  Levy,  1  Bit  294,  '24. 

294.  Form.  A  case  or  indictment  entitled 
as  follows,  "State  of  Indiana,  v.  Joseph  Wall, 
murder,"  is  sufficient.  Wdl  T.  SlaU,  61-453' 
461,  75. 

265.  Covenant  is  proper  form  of  action  on 
obligation  for  payment  of  a  certain  sum  at  a 
specified  bank.  Oahome  v.  Fulbm,  1  Blf.  233,  '22. 

260.  Objection  to  declaration  on  account  of 
its  being  in  deid,  instead  of  detisiet  only,  could 
be  taken  advantage  of  only  by  speciai  dMnurrer. 
Hamiltm  v.  Noble,  1  Blf.  188,  22. 

III.  Joinder. 

See  AeetHoU  III. 

267.  Supreme  Court  will  not  reverse  a 

cause  for  misjoinder  of  actions.  BaUv.  Nash, 
55-9,  '76,  Bennkk  V.  Chandler,  69-364,  77  j  Bat. 
lorff  V.  Wise,  63-32,  76;  Wilkenon  v.  BueL  57- 
172,'77 ;  Spahr  v.  NkMaug,  51-221,  '75.  Cf.  85-39. 
Or  for  admission  of  evidence  in  support  of  each 
of  causes  of  action.  Fiiris  v.  Strong,  ol-339,  75; 
BoUorff  V.  Wise,  {supra.) 

268.  Replevin  ean  not  be  joined  with  count 

for  money  paid.    Keller  v.  Boaiman,  49-104,  '74. 

269.  Revergal.  £ach  of  such  paragraphs 
should  be  ^vemed  by  rules  peculiar  to  each. 
An  action  loining  them  may  oe  levoraed  as  to 
one  and  affirmed  as  to  other.  Id 

270.  Action  against  a  husband  can  not  be 
joined  with  one  against  husband  and  wife.  'Shan- 
non V.  i^encer,  1  Blf.  526,  '22. 

271.  A  paragraph,  setting  up  a  cause  of  action 
ex  eonUxuiu  joined  with  one  arising  ex  delicto,  con- 
stitute a  misjoinder.  CHark  v.  iMuierger,  44- 
223,  '73. 

272.  Error formmolnderof  actions canonly 
be  reached  by  demurrer.  Burrows  v.  Holderman, 
81-412,  '69. 

278.  Demurrer  for  nd^olnder  of  actions 
was  sustained.  Judgment  rendered  against 
plaintiff.  Plaintiff  excepted  to  ruling  on  de- 
murrer but  made  no  objection  to  judgment,  nor 
motion  to  separate  actions,  Held ;  in  S.  C.  plain- 
tiff cannot  complain  of  judgment  for  first  time. 
Boyer  v.  I^edemon,  84-7^  70. 

274.  An  action  to  recover  a  debt  against  a 
husband  may  be  joined  with  one  to  set  aside  a 
conveyance  to  wife,  in  order  to  satisfy  judgment. 
Frank  v.  JTeasbr,  80-8,  '68. 
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276.  MtfJolnder  of  causes  of  action  witliin 
flection  50  of  the  code,  (R.  S.  '81,  339,)  as  a  cause 
of  demnrrerf  is  where  tvo  or  more  causes  of 
action  between  same  pardes^  but  belonf^ng  to 
different  classes,  are  united,  in  violation  of  sec- 
tion 70,  (B.  a  '81,  278.)  Lame  t.  Slate,  27-108, 
'66. 

876.  If  actions 


■  to  same  class  are  im- 
properly joined,  objection  snonld  be  hj  motion. 

277.  Joinder  In  one  paragraph  of  complaint 
of  four  notes  secured  hj  a  mortgage,  two  past 
due,  and  tvo  not  d^  was  not  error  after  judg- 
menL   fWone  v.  Klidc,  67-S09,  79. 

278.  Joinder  of  six  notes  in  one  declaration 
is  not  error,  though  phraseologr  of  act  authoriz- 
ing proceedings  by  petition  ana  summons,  when 
BpeaKing  of  written  contracts  on  which  this  form 
of  action  maj  be  brought,  is  in  singular,  statute 
is  remedial  and  should  be  liberafiy  construed. 
MUIer  V.  Green,  1  Blf.  469,  '1& 

279.  If  indorsee  of  a  note  demand  payment 
within  a  reasonable  time  after  indorsement,  and 

KVe  notice  of  non-payment  of  hts  indorser,  or  if 
tter  waive  such  demand  and  notice,  such  in- 
dorser may  be  sued  jointly  with  makers  in  county 
in  which  he  resides.   Norcdlv.  Hittk,iS-34&,'U. 

280.  A  new  or  additional  bond  may  be  re- 
quired of  a  guardian  under  sec.  122,  2  K  S.  '76, 
639.  (R  a  'Sl,  2&17.)  Allen  v.  Slate,  61-268,  '78. 

281.  Where  it  does  not  appear  additional 
bond  Vas  intended  as  subsidiary  to,  or  security 
for  original,  obligors  of  second  bond  are  liable 
for  breaches  of  it,  either  in  a  separate  suit  on 
such  bond,  or  in  a  joint  suit  with  obligors  in 
first  bond,  on  both  bonds.  Id. 

282.  A  widow  brought  a  joint  action  against 
A  and  sureties  on  his  bond  executed  to  secure 
payment  of  damages  accroiuf  to  any  person  by 
reason  of  sales  intoxicating  liquors  by  A, 
against  B,  and  sureties  on  his  bond  for  same  pur^ 
pose,  and  against  C  and  D  and  their  sureties. 
Complaint  allied  that  each  of  said  defendants, 
A,  B,  C  and  D  did  sell  and  vend  said  liquor  to 
husband  (now  deceased)  of  plaintiff,  so  that  he 
became  poisoned  thereby,  and  an  habitual  drunk- 
ard; BO  that  he  n^lected  and  failed  to  provide 
for  plaintiff  by  reason  thereof;  that  he  became 
so  (Hseased  from  effects  td  such  liquor  that  he 
died,  etc.,  to  her  damage,  etc.  A  demurrer  to 
complaint  by  sureties  on  bond  was  sustained  by 
court  below.  Held;  motion  made  by  defend- 
ante  for  an  order  to  separate  complaint  into  as 
many  separate  paragraphs  as  there  were  bonds 
sued  upon  should  have  been  sustained.  Held; 
subsequent  decision  sustaining  a  demurrer  of 
sureties  did  not  cure  previous  errors :  action  still 
remained  as  before  on  several  bonds.  HM;  ac- 
tion was  brought  undonbtedly  under  section  3, 
and  not  under  section  12  of  act  of  73,  regulat- 
ing sale  of  intoxicating  liquors,  brief  and  opin- 
ions of  attorneys  for  plaintiff  to  contrary  not- 
withstanding.   Baker  v.  MeCot/,  58-215,  '77. 

288.  Cosu.  A  plaintiff  may,  in  same  court, 
bring  several  actions  against  defendants,  upon 
demands  which  accrue  at  different  times  as  tney 
severally  accrue,  without  a  liability  for  costs 
nnder  section  401  of  practice  act,  (2  R.  S.,  '76, 
p.  196.)  Ft  Wame,  etc,  R.  R  Oo.  v.  Oorjt,  69- 
191,  77. 

284.  Different  Items  of  an  ftceonnt,  having 
no  connection  with  each  other,  may  be  joined 
in  one  paragraph.   Oof  t.  SOMnaon,  98-341, 


28S.  Consolidation.  Where  parties  to  an 
action  on  appeal,  agreed  that  several  causes, 
might  be  tried  together  in  C.  C.^  and  one  general 
Teraict  might  be  rendered,  with  a  stipnlation 
tliat  if  amount  recovered  .was  lees,  by  twenty- 
five  dollars,  than  sum  of  recoveries  before  jus- 
tice, plaintiff  was  to  pay  costs  in  C  C  Hdd;  an 
exception  to  ovemilmg  of  motion,  was  waived. 
Ttimer  v.  Simpmn,  12-413,  '59. 

386.  Election  of  paragraphs.  Complaint  in 
two  paragraphs,  (1)  upon  a  special  contract,, 
and  (2)  for  work  and  labor  ana  materials  fur- 
nished. Motion  to  strike  out  second  and  to  com- 
pel plaintiff  to  elect  apon  which  he  would  rely. 
Overruled.  There  was  nothing  showing  two  par^ 
agrapbs  to  be  for  same  cause  01  action.  Hem/ no 
error.   Bates  v.  Deiauen,  10-319,  '68. 

287.  A  declaration  contained  two  counts. 
First  stated  that  defendant  informed  plaintiff 
that  he  owned  a  certain  steamboat  running  on 
Mimssimi  river,  and  falsely  and  deceitfully  rep- 
resented that  boat  was  new  and  in  good  repair;, 
that  plaintifi',  confiding  in  said  representations,, 
purchased  boat  (it  not  oeing  present,)  for  a  cer- 
tain sum,  paid  a  part,  etc.;  mat  defendant  prom- 
ised to  deliver  boat  in  good  repair  to  plaintiff  at^ 
etc.,  as  soon  as  poBsibl^  property  to  remain  in 
defendant  until  delivery  as  aforesaid ;  that  plain- 
tiff had  been  always  reiidy  to  receive  boat,  etc.^ 
but  that  defendant,  disrf^rding  his  promises,, 
thereby  deceived  and  defrauded  plaintiu,  as  boat- 
was  not  in  good  repair,  and  fraudulently  refused 
to  del  iver  boat  in  condition  he  promised,  though 
often  requested,  etc.  Second  count  was  in  as- 
sumpsit for  money  had  and  received.  Bdd;  first 
count  was  in  assumpsit,  and  that  there  was  Uiere- 
forenomiqoindw.  iWav.£HiiHy,6Bli369,'42. 

288*  When  a  compldnt  oontuns  several 
caoses  of  action,  a  proper  motion  to  separate 
will  be  sustained,  but  if  too  broad,  should  be 
overruled.  C.  H.  A  D.  B,  B.  Oo.  v.  (^tetter,  S7- 
297,  '77. 

289.  When  same  act  of  negUgenee  bv  A  was 

cause  of  an  injury  to  B,  his  vriie  and  cnildren, 
whereby  B  was  damaged  by  a  loea  of  services  of 
his  wife,  and  by  expenses  and  labor  in  and  about 
healing  of  injuries  to  all,  B  may  sue  for  same  in 
a  complaint  of  but  a  single  paragraph.  Damaso 
is  bnt  a  single  cause  of  action.  0.  Hd;  D.B. 
R  Co.  V.  Oiester,  57-297,  '77. 

200.  But  if  same  act  of  n^ligence  cansea 
death  of  daughter  of  B,  damages  arising  from 
death  would  be  a  cause  of  action,  which  can  not 
be  joined  in  same  complaint  for  former.  Ben- 
efit of  action  in  latter  case  m  to  next  of  kin  to 
daughter,  in  former  to  B.  Id. 

291.  Delivery  bond.  A  and  B  obtained  sep- 
arate judgments  against  C  Executions  were- 
issued  and  levy  made  at  same  time  on  property 
supposed  to  belong  to  C.  X)  and  C  executed  a 
delivery  bond,  payable  to  officer,  who  assigned 
same  to  A  and  B.  Bond  was  conditioned  for  de- 
livery of  prctperty  to  officer,  etc.  Bond  was  for- 
feited. Hei//  A  and  B  can  maintain  a  joint 
action  on  bond  and  share  pro  rata.  Koeniger  v. 
<W,  68-654,  77. 

202.  Action  to  qnlet  title  and  seenre  pos- 
session of  lands*  need  not  also  seek  to  recover 
megne  profits  or  rents  of  land  while  occupied. 
Latter  action  may  follow  after  a  ju<tonent  for 
possession  was  obtained  in  former.  H^wAms  v. 
IfWt  SS-187,  76. 

298*  A  complaint  may  pray  Jvdgment  for 


Digitized  by 


Google 


ACTION  m,  IV,  V. 


15- 


KDt  doe  *nd  for  poaseerion  of  premises.  SpaJir 
T.  NkHam,  Sl-221,  75. 

394.  One  paragraph  for  recovery  of  land  and 
damages  for  detention  may  be  joined  wl^  a  par- 
igraph  for  recoTeiy  of  rent  of  same.  Id. 

SVfi.  In  an  action  to  recover  pomeesion  of 
landB,  damages  may  be  recoTered  for  mmte  prof!tt, 
but  a  claim  for  vaste  or  injnry  thereto  can  not 
be  joined.  Bottatfv.  Wiae,  59-32,76;  WoodndF 
V.  Goner,  27-4,  '66.   Cf.  51-221. 

3M.  CUims  against  estates.  When  a  sim- 
ple claim  is  filed  against  an  estate  under  section 

of  decedent's  act,  it  is  not  competent  to  join 
an  action  i^ainst  a  third  party.  Latter  action 
mar  be  dismissed  by  court,  or  struck  out.  (Y. 
B.&'81,  2311.)    JftMs  T.  JfeGtsnis,  6ft-528,  77. 

297.  After  soch  latter  action  has  been  struck 
ont,  the  claim  maj  be  enforced.  Id, 

Such  joint  actions  must  be  brought  as 
in  ordinary  adversary  proceedings.  NMe  v.  Me- 
Gimit,  (si^m;)  SUatford  v.  Saafard,  42-485, 73; 
BtaOan  v.  StatB.  25-82,  '66;  J/ortin  v.  A^,  25- 

n9.  Under  code,  but  not  at  common  lair, 
there  may  be  a  joint  action  against  surviving 
makeis  of  a  contract,  and  administrator  of  a  de- 
ceased joint  maker.  £rarfon  v.  Staie,  25-82,  '66 ; 
Ea^  V.  OnaduT,  64-260,  76.  (V.  R.  8.  '81, 
2311.) 

100.  AeUoMjofaider.  If  s^>arate  owners  of 
parts  of  an  entire  piece  of  land  jointly  employed 
a  broker  to  sell  entire  tract,  action  may  be 
nuuntuned;  but  if  soch  Joint  contract  be  not 
proved,  suit  may  &il  upon  general  issue,  and 
either  of  such  owners  may  show  under  general 
denial  that  he  owned  a  portion  of  such  property 
in  his  own  right,  had  no  interest  in  otner  por- 
tion, and  that  be  sold  his  portion  withont  as- 
sistance of  broker.  ifeGtUv.iVsasb^,  62-193, 78. 

IT.  SttTTlTal. 

Ml.  All  causes  of  action  founded  on  con- 
tract, except  in  sinffte  case  of  a  promise  to 
many,  survive,  "and  may  be  brought  by  or 
uainstrepresentativesof  deceased  party."  Sees. 
782,  783,  code :  (R.  a  '81, 282-3.)  MeOog  t.  Rnyne, 
•8-327  '79. 

102.'  Intention  of  section  217,  code  (R  8.  '81, 
2B8j)  providing  that,  upon  death  of  any  par^ 
entitled  to  brings  or  liable  to,  an  action,  such  ac- 
tion may  be  brought  after  time  limited,  within 
eiriiteen  months  after  death  of  such  person,  is  to 
allow  suits  to  be  brought,  in  case  of  such  death 
within  eighteen  montb  preceding  close  of  time 
limited,  irtiich  would  otherwise  have  been  barred. 
While,  under  that  section,  ordinary  period  of 
limitation  maythns  be  enlar^d,  it  can  never  be 
diminished.  Oanw  T.  Bio&  66-267,  79. 

SOS.  ClatBis  In  ftror  of «  pvtBership  may 
be  sued  by  survivor  wiUiont  joining  administra- 
tor of  deceased  partner.  Nteklaas  v.  Dahn,  68- 
87,  78. 

S04.  Sec.  22  of  bastardy  act  of  '62  provides 
that  right  of  action  should  survive  against  rep- 
nsentative  of  deceased  putative  father.  Staie  v. 
ViietamL^  8-191, '66.  B.  8. '81, 999. 

605.  In  common  law,  a  suit  against  a  physi- 
cian for  mal-pratice,  sounding  in  tort,  did  not 
■urvive  to  representativeof  person  injured.  Ixmg 
V.  Morrigon,  14-595,  '60;  see  2ft-477.  . 

106.  Wberesuchmal-practiceresultsindeath, 
an  action  lies  for  damages  for  loss  of  service 
ima  its  oonniasion  to  its  resalt;  and  if  rig^tof 


action  grew  out  of  a  breach  of  contract  for  skill- 
ful treatment  it  is  a  chose  in  action,  and  sui^ 
vivee  death  oi  wife.  Id. 

807.  In  an  action  «z  d^kto,  where  ]^ea  was 
not  guiltj^,  right  of  action,  at  common  law,  did 
not  survive  death  of  wrongdoer,  and  -B.  o. 
conformed  to  common  law  rule.  Oimbelv.  Smidth^ 
7-627,  '56:  iW  and  DirteUtn  P.&LB.  Okv^ 
BnuUtoKf  6-146,  '55. 

T.  CtTfl  Aetlou. 

808.  A  InBtardyproceeilBf^  a  civil  action. 
Suae  V.  Brwm,  44-329, '73:  SUUeY.EtiaM,19-92r 
'62;  Abekire  v.         62-99,  76. 

809.  Defendant  is  a  competent  witnesa  Stair- 
V.  .Bwjjw,  (aupro.) 

810.  Trials  in,  are  governed  by  law  r^fulat* 
ing  civil  suits,  ikaie  v.  Brown,  mprn. 

Ill,  ProseovtlHff  an  appeal  trim  Board 
of  Commissioners  from  a  decision  granting  a 
license  to  sell  liquor  is  a  civil  action.  Slate  t. 
I^aimg,  88-99,  '70.  And  a  change  of  venae  may 
be  taken.  Blair  v.  Vierimg,  85-269. 

812.  Buit  to  recover  penalty  or  forfeiture  for 
violation  of  charter  or  by-laws  of  a  city,  is  a 
civil  suit,  though  commenced  by  a  warrant.  £dL 
Cbm's  T^teeanoe  Oo.  v.  Otwaom,  7-688,  '56. 

818.  Proceeding  by  confession  of  judgment^ 
is,  by  virtue  of  sec.  1,  p.  27,  2  B.  8.,  an  action.- 
tifaw  T.  Gada^,  8-26^  '56. 

814.  Proceedings  bmre  commlasionen  for 
ostabllskment  or  re-location  of  a  highway  is- 
a  "civil  action"  within  statute  authorising  a. 
change  of  venue.  Sehmied  v.  Keertes,  72-309,  ^80. 

815.  Sections  19  and  20,  provide  as  a  remedy 
for  a  violation  of  a  city  ordinance,  that  process: 
shall  be  a  warrant;  and  arrest  and  detention  in 
custody  of  offender  or  under  recognizance.  If 
penal^  or  jnd^nent  is  not  paid  or  replevied^ 
defendant  could  be  committed  fo^  etc.  Also- 
that  "such  defendant  may,  at  any  time,  replevy 
and  pay  such  judgment  and  costs."  Hdd;  action 
tiiereunder  would  be  civil,  and  not  criminal,  a» 
imprisonment  is  imposed  for  a  failure  to  pay 
ju^ment  and  not  as  a  part  of  penal^.  Qatgui/' 
T.  OUy  Attrora,  5(>-28,  '76. 

816.  If  imprisonment  is  a  part  of  penalty,, 
action,  it  seems,  will  not  be  sostained.  M. 

817.  Action  to  recover  money  must  be  under 
ordinary  rules  of  civil  procedure  and  justice,, 
by  complaint,  etc.,  and  not  upon  motion,  unless. 
there  is  a  clear  statutory  provision  to  contrary. 
Thompna  v.  Dotj/,  72-336,  '80. 

818.  A  civil  action  may,  in  this  state,  be- 
maintained,  by  the  owner,  for  value  of  personal 
property  which  has  been  stolen,  before  criminal 
prosecution  for  larceny  has  been  determined. 
mort  V.  Barker,  28-148,  '64. 

81 0.  Rule  of  common  law  that  criminal  pros- 
ecution, to  conviction,  is  a  condition  precedent' 
to  a  civil  suit,  does  not  prevail  in  U.  8.  Lofim 
V.  Kwies,  17-105,  '61. 

820*  Petitions  for  sale  of  real  estate  of  dece- 
dents, for  payment  of  their  debts,  are  not  civil 
actions,  but  are  proceedings  aiu  geaeria,  to  be  gor- 
enied  by  statutory  provisioni  aimlicable  thereto. 
&tninfT.  CM,  69-289,  79. 

821.  Proceedings  for  divorce  are  not  civil  ae> 
tions  under  section  207  of  code.  JfuaselDHn  t. 
Mweebntat,  44-106,  '73. 

822.  Trial  of  claims  filed  against  an  estate  is 
I  a  civil  action  within  statute  authorising  change 
I  of  venae.   Letter  r.  Laltr^  70-201,  *80* 
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InfonnatioQ  io  nature  of  a  quo  wammto, 
IB  a  civil  action  in  this  state.  Reynolds  v.  SlaU, 
A1-3B2,  '78 ;  Bank  Vmeemtes  r.  StaU,  1 BIL  267,  '23. 

TI.  Loeal  or  Tnnsltoir. 

S24.  An  action  of  dmnder  may  be  brought 
asainst  a  sinvle  d^endmnt  in  any  coonty  in 
which  he  majrl)e  foand.  'DsagU  t.  Deboy,  8  Bit 
134,  '46;  Wynn  v.  Kiter,  7  Blf.  299,  '44;  Emmer- 
sonY.  Marvel,  55-266,  '76;  lAnviUeY.  Earfymne, 
4  Blf.  469,  '38;  OffaU  v.  Ear^/wine,  id.  460. 

825.  Actions  tor  breaeh  of  eorenuit  of  sei- 
zin of  certain  lands  an  not  local,  to  be  bronght 
where  land  is  situate.  Oolman  r.  Xfnmm,  u- 
289,  '73. 

826.  Jniisdlctlon.  A  statute  providing  a 
right  of  actionforapenonalinjniy.hasanezb^ 
territorial  force,  and  does  not  confer  a  right  of 
action  for  an  injury  inflicted  in  another  state. 
BtuHet  T.  Ellen,  72-220,  '80. 

827.  Section  24,  2  R.  a  '76, 43,  (R.  S.  '81, 263,) 
giving  a  right  of  action  for  seduction  confers  no 
right  of  action  therefor  in  this  state  for  a  seduc- 
tion fnlly  accomplished  in  another  state  and  il- 
licit intracottise  continned  in  this  static  as  oon- 
Mqpential  acts.  Id. 

828.  (Xicumstance  that  trespass  9.  c  /  was 
committed  in  one  county  by  persons  resident  in 
another,  does  not  anthorize  oo.  ad  res.  issued  in 
former  county  to  be  directed  to  sheriff  in  latteri 
Bam  V.  Sogen,  6  Blf.  559,  '43. 

TIL  ConmeftcemeBt  of  Actions* 

889.*  Issaingof  sammons  is  commencement  of 
a  civil  action,  and  summons  is  issued,  not  when 
filled  up  and  signed  by  clerk,  but  when  delivered 
to  sheriff.   FontSee  v.  BardeOyj  86-23,  '71. 

880.  A  suit  is  commenced  in  this  state,  when 
process  in  it,  for  defendant,  is  i^ulsrly  deliv- 
ered to  officer  for  service.  Ebomt.  OaODUayjSO- 
479,  '63. 

8S1«  This  is  the  pnustke  in  Snpranc  Court  Id. 
882.  When  record  showed  that  writ  "issued" 

April  15,  *53  and  that  defendant  appeared  Se^ 
tember  26,  '53,  and  it  did  not  appear  that  writ 
had  been  served  or  returned,  action  commenced 
in  ^gtemlMr '63.  BoneocifcT.^tte&ie^  11-48, '58; 

888.  For  eveiT  material  purpose,  issuing  of 
writ,  not  filing  01  declaration,  is  commencement 
o£  suit  Cbnt  v.  Sedmem^  1  Blf.  379,  '25:  Sua 
v.  Omn,  12-267,  '69.   Ct  11-48. 

884.  Issuing  of  writ  is  a  ministerial  act  and 
may  be  performed  by  any  person  upon  whom  law 
may  cast  duty.  Proceeding  authormn^  a  precept, 
prescribes  a  mode  of  getting  a  cause  into  court 
A  suit  need  not  necessarily  go  into  court  by  a 
writ  from  court  Fkmioji  v.  CHty  Jt§emmmUe, 
17-169,  '61. 

885.  JndlcUl  deterHdutloii  of  case  is  had 
on  appeaL  Id. 

886.  An  action  against  a  resident  can  only 
be  commenced  in  vacation  by  filing  of  a  com- 
plaint and  issuing  of  a  summons,  and  in  term 
time  by  a  filing  of  a  complaint  and  a  voluntair 
appearance  tliereto.  McOormadt  v.  Fint  NaL  BL 
Onaiibur^  58-466, 76 ;  3fan^  v.  Irvin,  84-412, 
'70. 

887*  ActioDfl  are  bronc^t  tor  partition  of 
lands  and  governed  by  section  84  01  code  as  to 
Mrvioe.  (B.  & '81,  314.)  ^v.^«fr-387, 
76. 


888.  A  complaint  for  relief  was  filed  within 
time  limited  by  statute.  A  demurrer  thereto 
was  sustained.  A  substituted  complaint  was 
then  filed,  but  efier  said  limited  time.  Held; 
action  was  commenced  in  time.  No  action  com- 
menced at  time  of  filing  last  complaint  Btuk 
V.  Bvah,  46-70,  '74;  Qaff  v.  Hvidunaon,  88-341, 
'71.   

Vni,  IHsmtssaL 

889.  Action  can  not  be  dismissed  after  a  find- 
ing has  been  announced.  (R  8. '81,333.)  £a»- 
dUs  T.  Bmdles,  63-93,  '78. 

840.  After  finding  for  defendant,  and  before 
mtrj  of  judgment,  a  non-euit  was  granted  on 
motion  of  plaintiff.  Held;  error.  Long  v. 
Ummg,  9-179,  '67. 


ADEMPTION. 

841.  Doctrine  of  ademption  is  inapplicable 
to  property  taken  by  descent  It  applies  only  to 
property  by  devise.  Sloketberry  v.  Mtgiuldt,  67- 

426, '77. 

h2.  It  has  no  application  to  spectfle  legaF 
eies  derisesof  luuLonly  to  general  leg&- 
cies.    Wesbm  v.  Johm,  48-1. 74. 

848.  Applicable  to  parMns  adf.  It  is  only 
applicable  -when  a  parent^r  one  atamding  m  toeo 
panatia,  makes  a  bequest  Wetkn  v.  Johuon,  (»• 
pro,) 

844.  Advaneements.  It  is  wholly  inconsist- 
ent with  the  doctrine  of  advancements  under 
our  law  of  deecentg.  Stokeabenry  v.Bamlda.  61- 
426,  77. 

845.  A  devised  all  his  personal  estate  to  his 
five  daughters;  one  died  without  issue  before 
hie  death.  Three  receipted  "  in  full  of  all  their 
interest  in  estate  of"  A  in  consideration  of  cer- 
tain sums  paid  them  by  A.  Hdd;  remaining 
daughter  was  entitled  to  whole  of  personal  es- 
tate of  which  A  died  seised,  as  interest  of  one 
had  lapsed  by  death  and  interest  of  three  was 
adeemed.   Gfn^  v.  Baiku,  42-349,  '73. 

846.  Where  one  who  has  made  his  will,  giv- 
ing a  l^cjr  to  a  child,  afterward,  during  life, 
gives  a  portion  to,  or  makes  provision  for,  such 
child,  it  will  be  deemed,  even  if  not  so  expressed, 
an  ademption  or  satisfaction  of  such  Ic^^y,  if 
circumstances  indicate  that  intention,  if  it  is  not 
less  than  legacy,  if  it  is  certain  and  of  same 
^neral  nature;  but  if  difference  between  gift 
mier  mvoSj  and  l^^y  named,  be  large  and  im- 
portant, then  presumption  of  an  intention  to 
substitute  portion  for  l^^y  ought  not  to,  and 
will  not  be  allowed  to  prevail,  unless  he  so  then 
declares  such  intention,  or  unless  circumstances 
clearly  indicate  it  State  v.  Onedey,  61^203,  '79. 

847*  If  a  testator  bequeath  to  one  a  certain 
sum,  and  afterwards  advance  to  htm  same  sum, 
presumption  is  that  such  advancement  was  in- 
tended as  an  ademption  of  l^^y,  but  such  pre- 
sumption may  be  repelled  by  parol.  Ctendening 
V.  CWr,  17-165, '^1. 

848.  Parol  evidence  is  not  admissible  to  show 
that  advancements  were  intended  to  operate  as 
an  ademption  of  a  residuary  legacy.  Id. 

840.  A  died  seized  of  real  estate,  leaving  B 
his  son  and  six  other  children.  B  conveyed  his 
interest  as  heir  to  C  A,  two  years  liefoie  his 
death,  agreed  with  B  to  effect  that  if  A  would 
give  him  one  hundred  dollan  B  would  lecrire 
same  as  an  endowmmt  in  iaW  for  ^  his  inter- 
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•flst  in  estate.  A  sold  other  real  estate  to  obtain 
money,  and  money  was  ^ven  and  received  under 
:raid  agreement.  C  instituted  suit  in  partition 
against  B  and  other  heiis.  Held;  payment  men- 
tioned was  an  advancement  to  B  and  did  not 
juieem  his  interest.  Hdd,  also ;  C  was  entitled 
to  interest  of  B  in  realty,  with  improvements, 
4o  wit,  one-^erentb,  less  one  hundred  dollars. 
.Mtaberry  v.  Bofnolds,  57-425,  '77. 

AQ^Blnff  Idud-ownen.  See  Fences. 

A^nnmeat.  See  Conrts. 

A^jBttwttoB.  See  Former  Adjndication. 

A<UwfaMHt>  See  Settlement,  Presumption. 

:UMlnl8trator  aai  AdmlniBtnttoa.  SeeEx- 
ecotoTs  aod  Administrators,  Decedents'  £s- 
tateSf  Gnudian  and  Ward. 

860.  XMbmale's  UeB— Water  Crafts.  Ad- 
miralty jurisdiction  of  U.  S.  courts  does  not  ex- 
tend  to  cases  when  a  lien  is  claimed  by  builders 
•of  a  vessel  for  work  and  materials  fumbhed  in 
its  construction.  SaUon  v.  SUamboai  Robcrte,  46 
-476, '74. 

S51*  State  courts  have  jurisdiction  of  an 
■action  tn  rem,  to  enforce  statutory  lien  on  a  steam- 
boat for  materials,  etc.,  used  in  Its  construction 
in  this  state.  SitUm  v.  Steamboat  BfAerU,  84- 
"448,  70;  WyaU  v.  ^wkky,  29-279,  '68:  (Wa, 
Ford  V.  FugeL,  2»-52,  '67:  BaUax^  v.  WiMiire, 

8fi3>  Powers  of  masters  of  boats  engaged  in 
•commerce  of  western  inter-state  navigable  rivers, 
to  contract  as  agents  of  owners,  are  determined 
'by  maritime  law.  flbfcro^  v.  Haiiert,  16-256, '61. 

8ft8.  Statute  providing  for  enforcementoi  liens 
•on  water  crafts,  does  not  extend  to  maritime  liens 
wdng  under  contracts  made  and  broken  in  other 
«Utm.   Baiaiboai  Twad  v.  iiieAanfti,  9-525,  '57. 

864.  A  elalm  for  wharfage  gainst  domestic 
Tcsaels  is  not  of  admiralty  jurisdiction.  Oity 
J^mmmiU  v.  SUqm  Ferryboat,  etc,  86-19,  *70. 


ADMISSIONS. 

Qf  AnetgtonjVeitdart,  Atsimon,  Htuband  and 
Wife.   See  Deekovtitma. 

1.  Miaedianmu. 

n.  When  Admiesible. 

111.  Whatnot  AdnuatibU. 

ly.  Valme  at  Emdmee. 

v.  iBy  ImmUeaiion,  SUaiee,  ete. 

VL  JnHeadiagt. 

VUL  qfRrtiim,eie. 
IX.   lOr  ThiOeea, 

SI.   tPor  Furpotea  <^  SemtmenL 

L  JUsceUaneoas. 

tSS.^  Atfmlssioiui  n^n  eompulslon  are  not 
admissible.  A  recognisance,  executed  by  de- 
toiAaMki  in  a  bastardy  proceeding,  requiring 
him  to  appear  and  answer  chaige  in  C  Uf  ean 


not  be  received  in  evidence  against  him.  It 
was  not  voluntarily  made.  BroyUs  v.  Stale,  64- 
460,  '78. 

356.  It  was  agreed,  on  trial  of  an  Indictment 
for  murder,  that  death  of  deceased  "was  imme- 
diate result  of  said  accident  and  wreck;  that 
said  accident  and  wreck  was  caused  by  some 
person  changing  switch  on  said  railroad,"  etc. 
add;  nothing  in  agreement,  which  admits  com- 
mission of  crime  by  any  one.  Jaekman  t.  State, 
71-149,  '80. 

857.  Admissions  made  by  counsel  in  a  trial 
of  a  cause  are  not  admissible  in  evidence  in  a 
second  trial  of  cause  when  such  attorneys  be- 
fore trial  began,  notified  adverse  parties  that 
they  would  not  again  make  said  admissions. 
Haya  v.  Hynds,  28-531,  '67. 

858.  Admissions  "for  uses  and  purposes  of 
this  trial "  of  certain  matter,  entered  of  record 
before  board  of  commissioners,  will  not  be  ad- 
missible to  prove  such  matter  in  C.  C  on  appeal. 
Wheat  V.  Ea^aU,  27-191,  '66. 

,  859.  Cross  examination.  When  part  of  a 
coBTersation*  admission  or  confession  has  been 
given  in  evidence  against  party^  he  ma^  by  cross 
examination  or  by  fresh  evidence  m>m  hia 
own  witnesses,  prove  residue  of  same  conversa- 
tion, admission  or  confession,  so  far  as  it  relates 
to  same  transactions.  Metser  v.  State,  89-596,  '72. 

860.  Fact  that  residue  are  statements  in  his 
own  favor  is  no  objection  to  it.  Id, 

861.  Testimony  of  parties  to  an  action  go  to 
jury  as  evidence,  but  not  as  admissions.  Mat- 
thems  T.  Storty,  64-417,  '76. 

862.  Admissions  must  be  in  a  bU  of  excep- 
tions or  Supreme  Court  will  reverse  a  criminal 
case  for  giving  following  instruction:  "Thatde- 
fendant  had,  during  progress  of  trial,  admitted 
certain  important  facts,  and  that  facts  thus  ad- 
mitted must  be  taken  as  if  proved  beyond  a  rea- 
sonable doubt."    Ojera  v.  Sale,  81-480,  '69. 

863.  A  new  trial  for  newly  discovered  evi- 
dence, consisting  of  admissions  of  adverse  party, 
will  not  be  granted  when  other  admissions  ox 
such  party  had  been  introduced  as  evidence  at 
first  trial.  It  is  cumulative  evidence.  0»  T. 
Haroeu,  68-174,  '76. 

864.  Admissions  of  a  relatrlx  la  a  bas- 
tardy proceeding  can  not  be  admitted  except 
for  purposes  of  impeachment,  as  she  is  not  a 
party.    ThoUce  v.  StaU,  60-366,  *76. 

IL  When  Admissible. 

866.  Where,  on  An  action  to  foreclose  a  mort- 
gage it  was  admitted  by  defendants  that  they 
had  intermarried  "after  execution  of  "  such  mort- 
g^ie,  and,  that  it  had  been  recorded,  it  was  un- 
necessary to  introduce  mortgage  itself  in  evi- 
dence.  Bwp  V.  Thie,  61-372,  '78. 

866.  Where,  on  trial  in  suit  on  a  not^  de- 
fendant admits  execution,  though  he  has  filed 
general  denial  under  oath,  such  admission  is  a 
waiver  of  his  right  to  any  other  proof  of  execu- 
tion.  Audlear  v.  Kuffel,  71-543,  m 

867.  In  a  suit  by  an  attorney  for  services, 
where  no  amount  has  been  agreed  upon,  he,  or 
others,  may  testify  as  to  admissions  made  hj^  de- 
fendant as  to  benefits  conferred  by  such  services. 
MeNiel  t.  Ikmd»im,  87-336,  71. 

868.  Conduct  and  admissions  of  a  party  in  re* 
gard  to  subject  matter  of  an  action  is  relevant 
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and  admiseible  agutut  auch  party.   Lucas  v. 

Smiihy  64-530,  76. 

Statements  reduced  to  writing,  made  by 
defendant  before  coroner's  inquest,  as  a  witness, 
are  admissible  in  evidence  against  him,  if  they 
were  not  made  "  under  influence  of  fear  prodoced 
by  threats."  {Sec.  932  R.  8.  '76,  p.  396;  R.  S. 
'81,  1802.)   Snyder  v.  Sfaie,  59-106,  '77. 

870.  Suit  commenced  by  A,  before  a  justice, 
and  taken  by  appeal  to  C.  C.  Held;  on  trial,  de- 
defendant  might  prove  admissions  which  had 
been  made  by  plaintiff  as  a  witness  in  a  previous 
suit  in  C.  C,  brought  by  one  B  against  deiendant. 
MeKituU  V.  Beneau,  8  B!f.  411,  '47. 

S71*  In  assumpsit  for  goods  sold  and  deliv- 
ered, plaintiffs  proved  that  defendant  had  ad- 
mitted his  receipt  of  floods,  etc.,  but  had  qualified 
his  admission  by  saying  that  some  of  items  in  ac- 
count should  liave  be«n  credited  on  a  certain 
written  agreement  made  by  him  and  another  with 

Slaintifis.  Held;  plaintiffs  might  give  in  evi- 
ence  written  agreement  thus  referred  to  by  de- 
fendant. Richc^dnm  v.  St.  Joseph  Iron  Co.,  5  Blf. 
147,  '39. 

872.  In  a  suit  upon  a  note  given  for  amount 
of  an  award,  an  admission  made  by  maker,  in 
written  agreement  to  arbitrate,  will  be  taken  as 
true.   Ibrgevrm  v.  Van  Meter,  9-270,  '57. 

878*  In  suit  brought  in  '49,  against  an  admin- 
istrator who  pleaded  statute  oi  limitations,  plain- 
tiff offered  to  prove. that  in  '42  testator  admitted 
the  debt.  Held;  testimony  admissible.  WUcox 
T.  Duncan,  8-146,  '51. 

874.  Er1dence>  When  there  is  an  issue  af- 
firmed by  plaintiff  and  denied  by  defendant,  it 
is  error  to  refuse  to  admit  as  evidence  admis- 
sions of  defendant,  of  truth  of  position  main- 
tained by  plaintiff.  Sh!ani8T.i>u^t8, 66-257, '76. 

876.  Debt  on  bond  of  a  justice,  for  money 
which  a  judgment-defendant  paid  to  him  on  a 
judgment  obtained  by  relator,  and  which  jus- 
tice refused  to  pay  over  on  demand.  Relator, 
after  proving  tnat  justice  had  admitted  that 
judgment  was  paid,  but  without  saying  to  whom, 
offered  to  prove  that,  after  rendition  of  judg- 
ment, the  judgment  defendant  showed  to  wit- 
ness a  receipt  which  he,  said  justice,  had  ^ven 
him ;  that  afterwards  he  asked  justice  whether 
judgment  had  been  paid,  and  whether  he  gave 
such  receipt,  and  that  jnstice  answered  affirma- 
tively. Court  would  not  permit  this  evidence 
to  be  given.  Held;  evidence  admissible,  not  to 
prove  contents  of  receipt,  but  that  jury  might 
take  it  into  consideration  in  determining  whether 
justice  was  person  to  whom  moooy  was  paid,  or 
noL  Suae  t.  DaOetf,  1-251,  '48. 

876.  In  a  prosecution  for  bigamy,  it  is  com- 
petent to  prove  fonner  marriage  of  defendant 
by  liis  admissions  and  declarations.  Squire  v. 
State,  46-459,  '74;  Stale  v.  SeaU,  16-352,  '61. 

877.  D  and  K  bought  lands  and  built  mills 
in  partnership,  and  executed  a  written  agree- 
ment, stating  that  D  had  bought  K's  interest  in 
the  mills  and  land  adjoini^  them,  and  was  to 
pay  $500.  In  snit  by  K  against  D  on  this  agree- 
ment D  demanded,  by  wav  of  set-off,  a  certain 
snm,  which  he  alleged  he  had  advanced  for  K 
in  building  the  mills.  Held;  K  might  intro- 
duce a  witness  to  prove,  in  opposition  to  D'a  de- 
mand, that  D  bad  acknowledged,  after  date  of 
the  agreement,  that  the  money  mentioned  in 
that  agreement  was  to  be  over  and  above  ex- 
penses of  building  the  mills.  Duiam  y.  Keiaejf, 
^B11189,'33. 


87  8.  A  threat  to  commit  a  tortious  act,  made- 
before  commission  of  an  act,  ia  not  in  nature  or 
an  admission  or  declaration,  but  it  is  a  fact. 
Ball  V.  Sennett,  21-427,  '63. 

879.  Threats  of  a  person  accused  of  a  crime 
and  tried  therefor,  made  by  him  prior  to  com- 
mission, that  he  would  commit  such  crime,  may 
be  proven  aRainst  him.  (Xuck  v.  Sdte,  40-263,  '72.. 

880.  Aomlssions  of  a  party  are  evidence 
against  him,  whether  made  in  connection  with 
an  act  done  or  not.  Drntnem  v.  MeMahin,  87- 
241,  '71. 

881.  A  sckednle  verified  by  A,  delivered  by 
him  to  the  sheriff  and  attached  to  an  execution,, 
purporting  to  contain  property  of  A  nv  which 
certain  goods  or  claims  were  not  included,  is  ad- 
missible in  evidence  against  A,  as  an  admission 
that  prior  to  making  of  schedule  be  had  ao  such 
goods  or  claims,   i^mtycr  v.  Droech,  82-486,  '70. 

882.  Entries.  Action  on  a  note.  Answer  of 
turn  ed  faebaa.  Hdd;  competent  for  a  witness, 
whose  deposition  is  taken,  to  testify  that  in  ac-- 
count  book  kept  by  defendant,  there  were  cer- 
tain entries,  showing  an  account  with  plaintiff,  a 
balance  due  plaintiff,  a  settlement  of  said  account 
by  note  of  a  certain  date,  (date  and  amount  were 
same  as  in  note,)  and  that  said  entries  were  in. 
hand  writing  of  defendant.  A  copy  of  entries 
was  inserted  in  deposition.  Thompson  t.  WUmif, 
40-192,  '72. 

888.  AdBlssions  made  on  Suidaj  are  ad- 
missible in  evidence  and  may  constitute  an  es- 
toppel.   Riley  V.  Uutfer,  86-61,  '71. 

^4.  Exceptions.  An  exception  to  conclu- 
sions of  law  at  which  court  arrived  on  special' 
finding  of  facts,  operates  as  an  admission  of  facts 
found  and  that  court  only  erred  in  law.  DehorUy 
T.  Nebon,  56-414  '77 ;  Ormm  v.  Smith,  41-288, 
'72;  Wharton  v.  Witson,  60-591,  78;  Myerton  v. 
Neff,  5-523,  '54;  HiUv.  Sloan,  59-181,  '77. 

385.  Where  a  party  has  procured  affidavit  o£ 
a  third  person,  and  obtained  a  continuance  there- 
on, affidavit  may  be  read  at  trial  as  evidence  of 
admissions  of  par^.  Tmttea  W,A.E,  Canal  t. 
Bkdtoe,  6-133,^54. 

886.  CognoTlt.  A  executed  to  B  three  ser- 
eral  notes  maturing  at  different  times.  On  ma- 
turity of  first  note  A  confessed  judgment  thereon 
by  a  cognovit,  with  an  oath  appended  that  it  was 
just.  Afterwards  in  impeaching  settlement,  in 
consideration  of  which  three  notes  were  given, 
on  grounds  that  it  was  erroneous  and  made 
through  fraud  and  duress,  it  is  not  error  to  ad- 
mit confession  of  judgment  and  cognovit  in  evi- 
dence, as  an  admission  of  justness  of  settlement. 
&ittier  V.  Braden,  58-143,  77. 

887.  Admissions  by  defendant  after  arrest,, 
voluntarily  made  and  not  procured  by  threats,, 
force,  or  promises,  are  admissible  in  evidence 
against  him.    Harding  v.  StaU,  64-359,  '76. 

888.  It  is  error  to  refuse  to  admit  parol  ad- 
mission of  defendant,  that  plaintiff  was  an  exist- 
ing corporation.  Inipolis  F.  &  M.  Cb.  v.  Herki- 
mer,  46-142,  '74. 

to9*  Defendant  against  whom  a  judgment  had 
been  rendered  by  a  justice,  appealed  to  C.  C, 
Transcript  not  being  filed  in  time  by  justice,  ap- 
peal was  dismissed,  and  appellant  sued  justice 
lor  his  neglect.  Held;  plaintiff  might  prove  ad- 
missions, made  on  trial  of  original  suit,  by  plain- 
tiff there,  tending  to  show  that  there  was  no  foun- 
dation for  a  suit,  /nymmv.  fKoatrf,  3  Blf.  450,'34. 

800.  Slanderous  words,  assuming  that  plain- 
tiff possessed  character  in  which  he  was  deutmed. 
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operate  as  an  admission,  and  are  prima  facie  evi- 
dence  of  fact,  in  an  action  of  slander.  Ma^  v. 
Alien,  3  Blf.  408,  '34. 

m.  When  Not  AdmlsslUe. 

391*  On  trial  for  murder,  a  statement  of  de- 
ceased, made  before  act,  and  not  in  hearing  of 
defendant,  is  inadmissible  against  latter.  Vheek 
T.  State,  85^92,  '71. 

S9S.  Where,  in  salt  on  a  note  given  for  pur- 
diaae  money  for  land,  defendant,  under  pleaa 
of  fraud  and  failure  of  consideration,  offend  in 
evidence  an  advertisement  published  more  than 
a  year  before  sale  of,  and  in  countv  in  which 
land  was  situated,  by  which  plaintiff  nad  offered 
certain  land  for  a  part  of  price  of  which  note 
sned  on  had  been  given,  and  represented  such 
land  aa  containing  a  coal  bank.  Held;  advei^ 
tisement  inadmissible.  Qawson  v.  Lowry,  7  Bit. 
140,  '44. 

B9S*  An  admission  of  a  party,  made  to  attor- 
ney of  adverse  party  to  suit  for  parposeof  elicit- 
ii^  a  legal  opinion  as  to  rights  of  parties  as  be- 
tween themselves,  is  not  admissible  aganst  party 
making  it.    Sowers  v.  Brims,  20-139,  '63. 

S94.  Where  a  plaintiff  ofiered  in  evidence  a 
letter  written  by  himself,  in  which  he  attempted 
to  cbaige  defendant  with  certain  sums  as  being 
doe  hj  defendant,  admiaslon  contained  in  other 
wiiti^s.  Heid;  plaintiff  should  have  produced 
those  writings,  to  enable  jnry  to  decide  from 
whole  whether  he  had  placed  a  proper  construc- 
tion upon  them.    Ooata  v.  Gregory,  10-346,  '58. 

895.  A  sold  and  delivered  to  B  and  C,  part- 
ners, 11,250  Its  of  pork,  taking  a  memorandum 
of  price  agreed  upon,  which  was  to  be  paid  six 
months  after  delivery  of  the  pork.  Afterwards 
A  had  a  settlement  with  B  and  C,  when  he  Bur> 
rradered  memorandum  and  took  individual  note 
(rf  B  for  prioe  of  pork,  payable  six  months  after 
delivety.  Note  fell  due  Juiy  1,  '54.  A  did  not 
sue  upon  it.  On  10th  o/"  NovenAer,  '64,  B  failed. 
A  sued  B  and  C  on  original  debt,  offering  to 
cancel  note  of  B.  Held;  an  admiBsion  by  A, 
after  B's  insolvency,  to  effect  that  acceptance  of 
B'a  note  had  discharged  C,  is  no  evidence  that  A 
at  time  he  took  B's  note  agreed  to  discharge  C 

8M.  Where  issne  was  as  to  habits  of  partj — 
whether  temperate  or  intemperate — at  partica- 
lar  time,  admissions  of  previous  intmiperate 
habits,  held  incompetent.  Jo/m  Haneoae  h^e 
imamee  Oo.  v.  DcUy,  65-6,  '78. 

897.  If  defendant  state  that  he  has  no  knowl- 
edge respecting  a  particular  item  in  account 
soed  for,  he  does  not  thereby  admit  it.  CUxypod 
v.ifi(fer,4BIL  163/36. 

898.  Statements  of  defendant  after  a  loss, 
that  he  would  pay  part,  made  to  a  stranger,  in 

Slaintiff's  absence,  and  defendant  not  being  un* 
erstood  as  contracting  to  make  such  payment, 
will  not  support  an  action.  HolHday  v.  Ooe,  8- 
26, '51. 

899.  Seeondarr  erldence.  Not  proper  in  C. 
C,  on  aimeal,  to  introduce  evidence  of  admis- 
sions under  oath  of  a  party,  made  on  a  trial 
before  a  Justice,  where  such  party  is  not  exam- 
ined in  C.  C.,  and  is  present.  Carter  v.  Bwkner, 
3  Blf.  314,  '33.  OarUr  v.  Edvxxrdt,  16-238,  '61. 

IT.  Talne  as  Evidence. 

400.  In  weighing  force  of  verbal  admusions 
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made  a  long  time  before,  it  uhould  be  considered 
that  party  making  them  may  not  have  expressed 
his  own  meaning,  or  witness  may  have  misun-  - 
deretood  him,  or  by  not  giving  his  exact  lan- 
guage, may  have  changed  meaning  of  what  was 
said.  McMvUm  v.  Oark,  49-77,'74.  Cf.  65-^45. 
Fenee  v.  MaJxpeaee,  65-345,  '79. 

401.  Admiaslong  are  not  strongest  or  most 
satisfactory  kind  of  evidence.  Detmaa  v.  M&- 
Mahin,  87-241,  '71.  They  are  to  be  received 
with  caution,  particularly  when  witness  oan  give 
only  a  part  of  them.  OKotdter  v.  &AoDni)wr,  14- 
324,'60  -  Ecan»  v.  Neabmd,  84-112,70.  Cf.  Ovn- 
bel  V.  Hi^ord,  46-125,  '74. 

40S.  Imperiection  of  memory  is  not  the  only 
infirraative  circumstance  to  be  considered  in 
weighing  force  of  verbal  admissions.  MeMuHen 
V.  Oark,  49-77,  '74. 

408.  Admissions  made  in  court  are  conclu- 
sive for  purposes  of  trial,  but  made  during  pen- 
dency of  suit,  are  not  only  not  condnuve,  but 
generally  weak  evidence,  except  snch  as  are  held 
conclusive  on  ground  of  public  policy.  'Romp- 
eon  V.  Ihompeoa,  9-323,  '67. 

404.  A  verdict  against  a  defendant,  resting 
solely  npon  evidence  of  defendant's  own  state- 
ments, voluntarily  made  under  oath,  as  a  wit- 
ness, in  another  case,  will  not  be  disturbed  by  S. 
C.  Andermm  y.  State,  26-89, '66;  Cf.  Sd.  Om't 
Jenmngt  Cb.  v.  Foiorff,  68-107,  '78. 

405.  An  instraction'Hhatall  verbal  admissions 
on^ht  to  be  received  with  great  caution.  Such 
evidence,  consisting  of  mere  repetition  of  oral 
statements,  is  subject  to  much  imperfection  and 
mistake,  party  himself  either  being  misinformed 
or  not  having  clearly  expressed  his  own  mean- 
ing, or  witness  having  misunderstood  him.  It 
Irequentir  happens,  also,  that  witness  by  unin- 
tentionally altering  a  few  of  expressions  really 
used,  gives  an  effect  to  a  statement  completelv 
at  vanance  with  what  party  actually  did  say,^' 
is  erroneous  for  omitting  the  following;  bat 
where  admission  Is  deliberately  made  and  pre- 
cisely identified,  evidence  it  affords  is  often  of 
most  satisfactory  nature.  HiU  v.  ytteman,  47~ 
187,  '74. 

406.  An  order  that  sheriff  levy  execution  to 
he  issued  npon  judgment  in  this  case,  upon  prop- 
erty of  C  B,  and  exiiaust  tiiat,  before  a  lenr 
should  be  made  npon  pToperty  of  other  defend- 
ants npon  ground  that  ne  was  principal,  and  oth- 
ers sureties,  was  erroneous,  being  wholly  npon 
admission  of  one  of  other  defendants.  IfUlMnm 
V.  Turner,  12-223,  '59. 

T.  Bj  Implication,  Silence  and  Conduct. 

407.  Where,  in  action  to  recover  possession 
of  land,  defendant  appears  and  pleads,  hispos- 
session  is  admitted,  under  section  697|  2  iC  S. 
167,  B.  8.  '81, 1056,  and  hence  evidence  of  bound- 
aries is  irrelevant.  The  act  of  '66  (Acts  '56,  p. 
57,)  amending  section  696,  2  B.  S.  167,  was  not 
intended  to  change  this  rule,  or  increase  amount 
of  evidence,  but  only  to  change  mode  of  pleading. 
VoUx  V.  JVetiAert,  17-187,  '61. 

408.  Action  by  A  to  enforce  a  contract  alleged 
by  him  to  have  been  made  by  B  with  him.  B 
was  deceased.  Held;  error  to  admit  in  evidence 
certain  declarations  made  by  B  in  A's  presence 
without  any  objections  by  A  that  he  had  made 
no  such  contract  with  A,  on  ^;ronnd  that  his  si- 
lence was  an  implied  admission  of  their  truth, 
when  those  declarations  by  B  were  made  as  a 
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witness  in  n  suit  nt  law  between  A  and  a  third 
person,  as  lie  had  no  right  at  such  time  to  inter- 
poae  his  denial,  etc.  Houard  y.  Havxird,  69-692, 

m 

409.  Asgumpsit  by  an  administrator  for  mon- 
ey lent  by  intestate  to  defendant  plaintiff  intro- 
duced a  witness  who  testified  that  he  heard  de- 
fendanttell  intestate,  at,  etc.,  that  if  latter  would 
advance  mone^  and  purchase  iron  for  a  wagon, 
he  would  put  iron  on  wa^n,  sell  it,  and  pay  in- 
testate what  he  owed  bim,  and  that  intestate 

Sarchased  and  paid  for  iron  and  delivered  it  to 
dendant.  Juiy  found  for  plaintiff,  with  in- 
terest till  giving  of  verdict.  Held;  jury  were 
authorized  to  infer  that  intestate  bought  iron 
enough  to  iron  wason  and  to  allow  interest  to 
time  of  giving  th^r  verdict  Martin  r.  BaHow, 
8-367.  ■52. 

410.  In  construing  an  ancertain  or  ambigu- 
ous provision  of  a  contract,  each  party  must  be 
hela  to  construction  vhidi  his  own  conduct  has 
placed  upon  it,  where  such  conduct  inevitably 
operates  as  an  admission  against  his  interests. 
Heaih  V.  Wed,  «8-548,  79. 

411.  Acceptance  of  goods  hy  buyer,  under 
contract  to  deliver  ^oods  of  certain  quality  is 
prima  facie  an  admission  that  they  are  of  qufuity 
specified.   Sharj>  v.  Badebaugh,  70-547, '80. 

412.  Where  in  complaint,  plaintiff  claimed 
that  a  certain  sum  was  due  from  defendant, 
and  unpaid,  except  a  sum  stated.  Hdi/  an  ad- 
mission of  record  that  such  sum  excepted  had 
been  paid  or  satisfied,  as  of  date  on  which  claim 
arose.  /Veuer  v.  Bo*s,  66-1, '79. 

418*  On  trial,  defendant  moved  to  suppress 
parts  of  a  deposition  as  follows:  (1)  A  witness 
testified  to  a  settlement  made  in  Sigitember,  '52, 
which  he  says  "  embraced,  as  /  vmeretood,  all 
transactions  between  parties  np  to  that  time." 
Objection  was,  that  witness  did  not  give  source 
of  his  understanding,  nor  testify  to  facts  within 
his  knowledge.  In  a  subsequent  part  of  depo- 
sition witness,  speaking  of  same  settlement,  said 
"it  was  understood  and  agreed  between  parties 
that  settlement  was  in  full  of  all  claims,  etc.,  of 
either  upon  other  np  to  that  time.  (2)  In  speak- 
ing of  same  settlement,  witness  said  defendant 
was  allowed  a  credit  of  91,500  paid  year  before 
on  acconnt  of  hispnrchaseof  boat  and  bai^ ;  that 
it  was  paid  in  two  sums,  etc.  He  then  said  "  nei- 
ther of  these  payments  appeared  on  books,  but  I 
then  made  entries  by  direction  of  plaintiff,  who 
stated  at  time  that  defendant  had  paid  the 
money.  •  •  •  Defendant  did  not  give  np,  or 
exhibit  to  me,  or  say  that  he  had  in  nis  posses- 
sion, *  •  •  anyreceiptorvoucherforthe$l,500," 
etc  Defendant  was  present  at  settlement,  and 
when  credit  was  given.  Hdd,'  statement  that 
defendant  did  not  exhibit  or  claim  to  have  a  re- 
ceipt or  voucher,  etc.,  was  relevant  and  proper, 
as  jury  might  infer  from  his  silence  ttiat  he 
claimed  nothing  on  due  bill,  and  if  this  infer- 
ence was  not  drawn,  testimony  was  barmless. 
aHowKw  V.  WhiU,  11-132,  '58. 

414*  If  a  statement  is  made  in  one's  hearing, 
as  to  facts  affecting  his  rights,  and  he  replies 
admitting  its  truth,  wholly  or  partially,  state- 
ment and  replv  are  admissible  as  his  admission. 
Fienx  T.  QddAerry,  86-317,  '71. 

416*  If,  in  such  case,  he  makes  no  reply, 
hearing  and  understanding  statement,  truth  of 
facts  stated  being  within  bis  knowledge,  he  be- 
ing at  liberty  to  reply,  statement  being  made 
under  such  circumstances  as  naturally  call  for 


reply,  if  he  did  not  intend  to  admit  it,  such 
statement  is  admissible-as  his  tacit  admission. 
Id.    Cf.  68-95;  47-251. 

416.  Declarations  of  a  wife  to  her  husband, 
in  presence  of  another,  as  to  a  material  matter, 
husband  indirectly  acquiescing,  are  admissible 
against  him.   QAhart  v.  Surhett,  &7-S78, 77. 

417.  Where  payor  of  a  note  told  assignee 
thereof,  after  assignment,  that  he  would  pay  it. 
Held;  in  suit  on  note,  such  declaration  was  ad- 
missible as  implying  an  admission  that  no  de- 
fense existed.    Lewis  v.  OarperUer,  82-274,  '69. 

418.  Failnre  to  oontndiet  evidence  intro- 
duced is  an  admission  of  its  truth.  Mimeimm 
V.  Miaaelman,  44-106,  73. 

419.  It  is  error  to  admit,  as  an  admission, 
evidence  that  a  party  remained  silent  while  a 
witness  testified  against  him,  and  did  not  con- 
tradict statements  testified  to.  BnyUi  v.  StaUy 
47-261,  '74. 

420.  6  brought  an  action  against  P  and  L. 
P  was  security  for  L,  and  claimed  that  he  was 
released  by  reason  of  an  extension  of  time 
granted  by  G  to  L  without  his  consent.  O  and 
P  went  to  consult  a  lawyer  whether  facts  show- 
ing such  extension  would  release  him.  P  testi- 
fies to  above  facts  and  that  he  in  presence  of  Q 
stated  such  facts  to  the  attorney.  In  examina- 
tion of  P  by  his  counsel,  he  was  not  permitted 
by  court  to  testify  as  to  what  Q  said  or  did  dnr^ 
ing  such  statement  or  at  its  conclusion,  whether 
he  excepted  or  objected  to  statement  of  Cuts  as 
made.  Hdd;  that  action  of  court  was  error. 
Issue  was,  did  O  so  extend  time?  If  G  re- 
mained sileift,  such  silence  under  circumstances 
was  an  implied  admission  of  truth  of  statement 
made  by  P;  also  if  he  admitted  truth  of  state- 
ments, though  snch  admission  would  not  beoon- 
clusive.   ivree  v.  (7o6Merry,  8d-Sl7,  71. 

481.  A  letter  written  hy  L,  who  did  not  ap- 
pear to  action,  nor  was  he  served,  was  not  aa- 
missible  in  evidence  against  P  in  favor  of  G.  Id. 

422.  A  tender  Is  an  admission  of  amount 
due,  but  not  conclusive.  Abd  v.  Opd,  24-250,  '65. 

428.  Allowance  by  connty  commtggtonen. 
Where  a  contractor  bad  done  work  under  a  con- 
tract with  a  board  of  county  conmisBioners,  and 
his  claim  afterward  allowed  board,  and,  after 
allowance  work  proved  defective.  Held;  allow- 
ance was  an  admission  that  wortc  was  done  in 
accordance  with  terms  of  contract.  Xyons  v. 
Jtfifler.  17-250,  '61. 

424.  An  admission  of  continued  indebtedness 
may  be  inferred  from  fact  of  part  payment. 
Such  admission  is  an  inference  of  fact  and  not 
of  law.  It  is  only  prima  facie.  Cadvi/e  T.  Jforru, 
8-421,  '56;  Keidiam  v,  HUl,  42-64,  '73. 

42o.  In  a  criminal  action  judgment  was  taken 
against  A  in  a  certain  sum  and  costs.  Payment 
of  costs  by  him  is  not  such  an  admission,  or 
payment  on  debt  due  state  as  will  prevent  stat- 
ute of  limitations  from  running  against  state  in 
a  proceeding  to  revive  judgment.  Strong  v.  Stale, 
67-428,  '77. 

426.  In  an  action  against  a  railroad  company 
for  killing  stock  at  a  place  not  fenced,  the  plain- 
tiff may  introduce  evidence  that  company  re- 
placed fences  at  place  in  controversy  as  an  ad- 
mission on  part  of  company  that  it  might  le- 
gally erectsuch  fence.  21  W.AW.R.  W.O0.Y. 
Oicen,  48-405,  73. 

427.  A  party  can  not  complain  if  evidence  of 
.  his  actions  and  declarations  go  to  jury,  though 
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thej  vere  irrelevant.  Fouter  v.  Franidin  College, 
6»-88,  '76. 

43H.  Action  by  A,  ailing  a  parol  assigoment 
of  cause  of  action  to  him,  against  assignor  and 
others.  Assignor  so fiered  a  default.  Held;  as- 
sigmnent  is  admitted  and  no  evidence  is  necee- 
sarvonthatissue.  Ckiae7uv.I>aaean,6oS^7,'76. 

4i9.  Debt  on  a  note:  "  Ix^nsport,  Dec.  18, 
'38.  Due  J  H  ^17.68^  to  be  paid  as  soon  as  it 
can  be  collected  hj  bringing  suits  on  notes  and 
accounts  that  were  taken  for  flour  and  provis- 
ions. Henry  Weirick."  Plaintiff  proved  that 
in  Dec.,  '38,  defendant  agreed  to  give  a  new  note, 
payable  one  day  after  date,  in  place  of  above,  if 
plaintiff  would  throw  off  interest  thereon.  Also 
that  note  sued  on  was  given  for  fiour,  etc.,  which 
defendant  had  sold  on  commission.  Held;  de- 
fendant's offering  to  give  a  new  note,  tended  to 
show  that  said  claims  bad  been  collected.  Wei- 
net  V.  Hoover,  8  Blf.  379,  '47. 

4ftO»  Action  against  A  and  B  on  a  joint  con- 
tract. A  suffered  a  defaalt.  B  proved  he  was 
not  jointly  liable.  Held;  default  admitted  only 
a  joint  liabili^  and  judgment  can  not  be  ren- 
doed  against  A.  Jturroy  v.  Ebright,  50-362, 
75.    CL  Jfoflcndore  v.  ^aors,  84-98, '70. 

4S1*  Willin^ess  of  a  party  to  pay  if  he  had 
not  been  soed  is  no  admission  of  his  liability. 
Bnoks  T.  Ridmg,  44^15,  '74. 

TI.  InFleadliiff. 

4S2*  Fjfusts  not  denied  br  answer,  are  to  be 
iaken  as  true  on  trial.  WcairriOon  t.  Qtmerm, 
1<M02,'58. 

48S>  A  material  averment  in  a  complaint,  not 
controverted  by  answer,  is  regarded  as  admitted. 
S^xtrrow  V.  K  &  C.  R.  Co.,  7-369,  '56. 

454.  Action  by  A  against  B  to  recover  money 
received  by  B  as  broker  for  A  in  sales  of  real 
estate.  Answer  by  B  that  he  was  a  real  estate 
broker,  and  was  employed  by  A  to  sell  real  es- 
tate, not  as  agent  ot  A  in  usual  sense  of  term, 
but  under  a  special  contract,  by  terms  of  which 
price  was  fixra  by  A,  and  A  did  not  entrust  nor 
require  B  to  get  a  higher  pricey  that  B  was  act- 
ing as  agent  tor  non-residents  in  investment  of 
moneys  which  was  known  to  A ;  that  B  had 
made  such  investments  in  real  estate  of  A  at 
prices  fixed  by  A,  for  which  B  agreed  with  A  to 
fonush  buyers ;  that  B  had  fulJ^  paid  and  ac- 
counted to  A  for  full  sum  and  price  of  said  real 
estate,  at  prices  agreed  upon  by  and  between  A 
and  B;  that  all  other  moneys  received  by  B  on 
account  of  snch  sale  of  said  land,  over  and  above 
one  and  one-haif  per  cent,  commission  paid  by 
A  had  been  paid  by  customers  of  B  as  and  for 
his  commission  for  buying  said  real  estate. 
Held;  it  was  error  to  instruct  jury  that  answer 
admitted  possession  and  retention  of  money  re- 
ceived by  B  on  mUe  of  property  of  A.  It  averred 
money  was  paid  as  commissions  due  to  B  from 
his  customers  for  purchasing  said  real  estate. 
Alexander  v.  N.  W.  C.  University,  67-466,  '77. 

455.  A  bill  of  foreclosure  and  for  sale  of 
mortgaged  premises,  averred  that  mortgage  was 
given  to  secure  payment  of  a  note.  Answer  ad- 
mitted execution  of  note  and  mortage,  but  al- 
lefgeA  that  judpnent  had  been  obtained  on  note, 
au  that  defemlant  had  paid  judgment.  A  gen- 
eral replication  was  filed.  Be^,-  admission  in 
answer  of  execution  of  note  and  mortgage,  was 
evidence  against  defendant,  but  subsequent  al- 
lega^m  (tf  payment  being  a  new  and  distinct 


fact,  was  not  evidence  in  his  favor.  Clark  v.  Spears, 
7  Blf.  96,  '44. 

436.  Where  defendant  filed  no  answer,  but 
submitted  cause  to  court  for  trial,  every  mate- 
rial allegation-  of  complaint  was  taken  as  true. 
Brmming  v.  Marritt,  61-425,  '78. 

4S7*  Where,  in  action  by  assignee,  on  a  note, 
execution  was  not  denied,  and  answer  denying 
assignment  was  not  sworn  to.  Held;  not  error 
to  assume,  in  instructions,  that  defendant  had 
executed  note,  and  that  it  had  been  assigned  to 
plaintiff.    Crawford  T.  Bedmy,  82-573,  '78. 

488.  A  failure  to  demur  to  a  paragraph  of 
a  reply  concedes  that  it  is  a  good  defence  to  an 
answer.  SUetm  v.  JvaneHon  B.  Cb«  48-435,  '73. 

489*  A  demnrrer  to  a  complaint  for  a  new 
trial  on  account  of  newly  discovered  evidence, 
alleging  such  evidence,  admits  evidence  so 
averred.   Sanders  v.  Loy,  45-229,  '73. 

440.  Action  for  money  had  and  received. 
Pleas,  payment  and  statute  of  limitations.  Ke- 
plication  to  latter  plea,  that  cause  of  action  had 
been  concealed,  etc.  Held;  receipt  of  money  was 
admitted.  Held;  bar  of  statue  of  limitationa 
was  admitted,  and  question  simply  presented 
whether  there  had  been  a  concealment  which 
would  take  case  out  of  statute.  iDurftom  v.  Hud- 
son. 4r-501,  '53. 

441.  Action  for  unlawful  taking  of  property. 
Answer  1,  a  general  denial.  2,  that  property 
belonged  to  A,  who  fraudulently  conveyed  samo 
to  plaintiffs  to  defraud  his  creditors;  that  while 
he  owned  property  it  was  attached  by  one  of  de- 
fendants, who  was  deputy  sheriff,  on  proceed- 
ings for  debt  by  B;  that  while  property  was  in 
hands  of  sheriff,  under  attachment,  and  execu- 
tion was  issued  upon  a  judgment  in  favor  of  B, 
which  was  levied  upon  same  property  by  same 
person;  that  this  was  taking  complained  of. 
No  reply.  It  was  admitted  that  taking  was  upon 
execution  issued  upon  a  judgment,  as  allied  in 
answer.  HM;  averment  that  there  was  "jiidg- 
ment  against  A  must  be  taken  as  tme.  Tnomp- 
son  V.  Ooper,  10-626,  '68.  Cf.  MeOarty  v.  Roberts^ 
8-150,  '56. 

442.  Nvl  tiel  record,  to  a  declaration  which 
sets  ont  a  judgment  and  a  statute  of  another 
state,  admitsexistenceof  thestatute.  Jaekaony. 
Barter  1-42,  '48. 

448*  Assumpsit  against  President  and  Trus- 
tees of  Town  of  Connersville.  Held;  plea  that 
there  is  no  body,  corporate  and  politic,  known 
and  designed  by  name  and  style  of  President  and 
Trustees  of  Town  of  Connersville  was  bad,  be- 
cause it  is  in  effect  saying  that  President,  etc., 
say  there  are  no  such  persons  as  President,  etc, 
and  admission  in  one  part  of  plea  destroys  effect 
of  denial  in  other,  iresf.,  etc,  Zbim  CbitnsnmUa 
V.  Wadle^h.  6  Blf.  297,  '42. 

444.  Defendant,  by  permitting  death  of  onft 
of  plaintiffs  to  be  suggested  on  record  without 
opposition,  admits  suggestion  to  be  true.  Hen- 
deraoH  v.  Beevee,  6  Blf.  101,  '41. 

445.  On  trial  of  a  suit  at  law,  plaintiff's  an- 
swer to  a  bill  of  discoveiT  is  legal  evidence 
against  him;  but  plaintiff  may  object  to  ad- 
mission of  part,  unless  the  whole  he  read.  Jfb* 
NuU  V.  Dare,  8  Blf.  35,  '46. 

446.  Where  error  is  prosecuted  against  a 
party  as  administrator^  plea  t»  nulh  at  errtUum 
admits  his  representative  character.  Zlmley  r. 
McGee,  0-56,  '64;  Rundlea  v.  Jmetj  8-S5,  ^61; 
Louie  T.  Boamuai,  5  Blf.  410,  '40. 

447.  In  trespaBB  q.  c.  £.  for  seTeral  tregpawMj 
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defendant  Justified  on  account  of  a  highway 
over  close  in  which,  etc.,  and  plaintiff  new  as- 
signed for  trespass  extra  viam,  without  trareisine 
plea.  Hdd;  existence  of  highwar  admitted. 
While  V.  Qmover,  6  Blf.  462,  '40;  McNvtt  v.  vIt- 
nott,  id.  96,  '39.    Cf.  8-425. 

448*  Admissions  in  pleadings  cannot  be  either 
proved  or  disproved,  Snt  must  be  accepted  for 
whatever  thev  amount  to  in  legal  effect.  N.  A. 
A  K  P.  J2.  O).  V  Stalkup,  «2-3«,  '78. 

TII.  Confessiong. 

449*  Where  an  attempt  has  been  made,  by 
exciting  feare  of  a  prisoner,  to  procure  him  to 
make  confessions,  and  there  is  reason  to  presume 
that  attonpt  had  that  effect,  hu  confession  is 
inadmissible.   Saiiih  v.  Slate,  10-106,  '58. 

450*  At  common  law,  it  is  for  court,  and  not 
jury,  to  decide,  whether,  under  circumstances  of 
ease,  a  confession  of  guilt  is  admissible.  Slate  v. 
JVwswm,  12-100,  '69. 

461*  Bat  statute  allows  all  confessions,  save 
those  produced  by  threats,  to  be  given  in  evi- 
dence. Words  involving  a  threat,  and  motive 
to  confess,  [nodaced  thereby,  mast  be  such  as  to 
so  operate  on  his  mind  as  to  render  it  doubtful 
whether  confession  is  worthy  of  credit.  Td. 

462.  Defendant  upon  hia  arrest,  was  told  that 
there  was  "  no  use  in  denying  it ;  that  sold  pieces 
had  been  found  where  he  had  passed  them;  that 
he  had  better  own  up  to  it."  He  then  confessed 
the  larceny.  Held;  this  language  was  that  of  in- 
ducement, confession  was  admissible.  Id. 

468*  Confessions  by  a  prisoner,  after  being 
profeesionall^  advised  as  to  their  efifect,  are  ad- 
missible against  him.  HamilUm  v.  Slate,  8- 
652,  '52. 

454.  If  evidence  of  statement  of  a  person  ac- 
cused of  a  crime  tending  to  show  his  guilt  be 
objected  to  on  ^;round  that  statement  was  made 
under  expectation  of  a  benefit,  but  it  appear  to 
court,  from  statement  itself,  that  it  was  not 
made  under  such  expectation,  objection  must  fail. 
f^uUa,  T.  State,  6  Blf.  676,  '41. 

466.  Confemons  of  defendant  nude  under 
Indneement,  are:  1.  Such  as  are  not  made  un- 
der infiuence  of  fear  produced  by  threate-  2. 
Such  as  are  so  made.  Confessions  of  latter  class 
are  not  competent  evidence  at  ail ;  those  of  first 
class  only,  with  all  circumstances,  being  within 
sec.  93,  2  k  S.,  '76,  396;  B.  a  '81,  1802.  Brown 
Y.SlaU,  71-47(\'80. 

466.  Confessions  of  defendant  are  mima  fade 
competent;  bat  when  objection  is  made,  as  hav- 
ing oeen  induced  by  threats  and  evidence  of- 
fered in  support  of  objection,  court  should  hear 
such  evidence,  and  pass  upon  question,  before 
permitting  evidence  of  confessions  to  go  to  jury ; 
court  can  not  relegate  question  to  jury.  la. 

467*  Admissions.  Defendant  had  several  con- 
TenationB  with  witness,  in  one  of  which  he  said 
he  had  killed  a  man  by  name  of  Morgan,  and  at 
one  of  these  times  he  said  he  was  innocent.  It 
does  not  appear  in  which  conversation  he  said 
he  was  innocent.  It  can  not  be  assumed  that 
it  was  in  one  in  which  he  said  he  had  killed  a 
man,  etc.    MeOuitoch  v.  Stale,  48-109,  '74. 

Tin.  Partners^  and  tliose  Havlnir  *  Common 
Interest. 

468.  Admission,  by  one  of  drawers  of  a  bill, 
of  liability  as  surety,  and  that  debt  was  jus^  is 


sufficient  evidence  of  a  jwoper  presentment  and 
notice  of  non-payment  Diekerton  t.  Turner,  12- 
223,  '59. 

469.  Admissions  of  a  partner,  made  after  a 
dissolution  of  partnership,  and  not  relating  to 
previous  business  of  firm,  are  not  admissible  to 
chaige  other  partners.  Taylor  v.  WUytr,  3  Blf. 
433,^34. 

460.  Entries  tn  books  of  a  firm  made 

prior  to  and  at  time  of  a  sale  by  one  partner  of 
his  interest  to  an  in-going  new  partner,  are 
prima,  fade  evidence  against  out-going  partner 
as  to  matters  entered  thereon,  in  an  action  by 
new  partner  for  damages  arising  from  misrepre- 
sentations as  to  assetfi  and  liabilities  of  firm. 
Eden  v.  Lingen/eUer,  89-19,  '72. 

461.  Where  several  persons  are  sued  as  joint 
contractors  or  partners,  declarations  by  one  de- 
fendant to  another,  made  in  absence  of  plaintiff, 
are  not  admissible.  Graham  v.  Hendtrton,  85- 
196,  '71;  Bird  v.  Lanius,  7-615,  '56.  Nor  to 
prove  that  a  third  person  is  a  partner,  when 
made  in  his  absence.  King  v.  Barwur,  70-35,  '80. 

468.  Declarations  or  admissions  of  a  member 
of  a  firm  that  he  is  a  partner,  is  evidence  to 
charge  himself^nt  no  evidence  of  fact  against 
anyone  else.   Fierce  v.  McOnauU^  7  BU.  170,'44. 

468.  Admission  of  one  partner  as  to  exist- 
ence of  a  debt  against  firm,  made  after  dissolu* 
tion  of  partnership,  is  not  binding  on  other 
partners,  nor,  as  to  them,  sufficient  to  take  case 
out  of  statute  of  limitations.  Yandes  v.  Le/or 
vow,  2  Blf.  371,  '30;  Ouue  v.  KendalL  6-304  '55; 
ITamiftonv.&amon,  1-186, '48.  Ct.  Kirkv.  Hiattf 
£-322. 50;  Dou^itm  r.  ZI^I^,  4  Blf.  433,  '37. 

464.  In  suit  against  two,  formerly  partners, 
for  a  demand  which  accrued  against  them  as 
partners,  admissions  of  one  of  defendants,  made 
after  dissolution,  in  r^rd  to  snch  demand,  are 
admissible  against  him.  Hanna  v.  MeKAben, 
10-547,  '68. 

465*  Statements  or  admissions  by  A  that  he 
was  in  partnership  with  B,  that  he  desired  it 
concealed  from  public,  made  in  January,  *66,  are 
admissible  in  evidence  against  A  to  prove  part- 
nership in  September  of  same  year  for  a  contin- 
uance of  same  businen.  Bennett  v.  Siohie»,  82- 
108,  '69. 

466.  Also  evidence  of  transactions  of  other 
parties  with  A  and  B  in  bnsiness  of  same  char- 
acter as  transacted  in  sale  in  question,  in  which 
A  acknowledged  partnership.  Id. 

467.  If  parties  have  a  joint  interest,  admis- 
sions of  one  will  in  general  bind  all  in  absence 
of  fraud.    Wonderh/  v.  Booth,  19-169,  '62. 

468.  A  was  a  contractor.  B  sued  him  to  re- 
cover monev  advanced  to  assist  in  completion  of 
contract.  Issue  formed  was  whether  B  was 
surety  for,  or  a  partner  with  A,  in  contract.  A 
offered  in  evidence  a  receipt  from  C  acknowledg- 
ing receipt  of  money  from  A  and  B.  Beceipt 
was  written  by  A,  signed  by  C,  and  retained  by 
A,  all  in  presence  of  B.  6  had  paid  part  of 
money.  There  was  no  evidence  to  show  thai  B 
knew  nf  form  of  rteeipt.  He  was  simply  present  at 
time.  HeW/ not  error  to  refuse  to  receive  re- 
ceipt in  evidence  against  B,  in  favor  of  A.  It 
was  manufactured  by  A.  Ehrman  v.  Kramer, 
80-26,  '68. 

469.  Declarations  of  A  that  he  is  a  member 
of  given  firm,  are  competent  against  him  to  prove 
:  partnership,  but  not,  as  against  B,  when  made 
I  in  absence  of  B.    Kutg  v.  Barbovr,  70-36,  '80. 

I    470.  Tax  Ust.  In  an  action  against  ser- 
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«nl  as  owners  of  a  steamboat,  for  supplies,  as- 
-sessor's  list,  showing  to  whom  boat  was  asse^ed, 
together  wkh  proof  that  ooe  or  more  of  persons 
-charged  as  owners  had  given  in  boat  for  taxation, 
-is  admisBtble  «pon  question  of  ownerdiip.  Hat- 
<Tofi  V.  HaSnH,  16-256,  '61.  Cf.  Reed  v.  Thayer, 
•»-167, 

471.  S«feB4ant*8  acknowledgment  of  partner- 
ship of  |^a*nti&,  is  sufficient  evidence  of  such 
-partner^pu    Biael  t.  Hobbe,  6  Blf.  479,  *43. 

472.  Where  several  persons  are  embarked  in 
a  commMi  enterprise  or  object,  declarations  of 
one,  while  ragaged  is  prosecution  of  hia  yat- 
•pOM  Bii^  be  leoeiTed  u;ainat  another.  Buee  v. 
Male,  7-3S2,  '5S;  GaldwS  t.  WUUanw,  1-406,  '49; 
Oiapel  r.  WmMimty  11-393,  '58;  also  of  a  prin- 
'«pat  on  a  band  against  his  sareties.  I^lcer  v. 
Slate,  8  Blf.  292,  '46 ;  Dickeraon  v.  Turner,  12-223, 
'59;  Boone  Co.  Bank  v.  Walhce,  18-82,  '62;  King 
T.  Sbtte,  16-64,  '60.  Cf.  4  Blf.  164 ;  5  Blf.  61. 

478.  AdsisslouB  of  ft  partner  during  part- 
nenhip  Diay  be  introdoeea  aa  evidence  against 
hiai,  in  fover-ef  CTedttore  of  partnership,  bnt  such 
admissions  are  not  competent  evidence  against 
«och  credit«rB,  for  purpose  of  diverting  assets  of 
■mrtnership  to  payment  of  his  individual  debts. 
Smd  V.  Aoee,  62-505,  '78. 

474*  An  inventory  filed  bj  one  partner  after 
■the  death-oi  the  other,  purporting  to  contain  as- 
sets of  partnership  is  merely  an  implied  admis- 
rion  of  paxtnership  made  alter  dissolution,  and 
notevidenoe  to  prove  partnership  as  against  de- 
'Cedent,  er  to  bind  creditors  of  partnership,  as 
against  creditors  of  decedent  indiTidaally.  Id. 

47§.  A  entered  into  partnership  with  B  in 
■haaioess  of  tanning,  and  C  bound  himself  in  a 
covenant  to  B  for  A's  conduct  as  a  partner  for  a 
certain  time.  Hdd;  in  an  action  by  B  against 
C  on  covenant,  admissions  of  A,  made  after 
«xpiration  of  stipnlated  time,  were  not  admissi- 
ble aninst  C.   Botekkisa  v.  Lym,  2  Bit  222,  '29. 

47«.  CerUin  le^tees,  taking  separately, 
.propoand  a  will  for  probate,  which  was  con- 
tested ea  grounds  oi  undue  execution,  in- 
sanity, undue  influence,  duress  and  fraud;  to 
which  a  l^atee  replied,  admitting  these  facts 
-and  praying  judgment,  bat  reply  was  withdrawn 
"beiote  trial.  On  trial  this  reply  was  given  in 
<videBce  over  the  exception  of  legatees,  and  also 
oral  adMBsions  of  same  legatee,  to  truth  of  ob- 
jections, made  on  a  former  trial.  Held;  evi- 
dence was  not  competent,  either  in  principie  or 
ireight  of  authority.  Haifet  v.  Bm-kam,  67- 
359,  '79. 

477.  Statute  r^ntates  competency  of  wit- 
nesses; but  there  being  no  statute  in  Indiana 
'providing  for  admissions  of  parties,  competencp' 
of  such  evidence  rests  on  common  law  princi- 
ples. Id. 

478.  Sedaratloiu  of  severftl  persons  as 
partners  or  joint  contractors  to  one  another,  in 
absence  of  a  third  person,  are  admissible  against 
such  person.    OraJutm  v.  Hendenon,  65-195,  '71. 

479.  Declarations  of  A  that  he  is  a  member 
of  a  given  firm  are  competent  against  him  to 
prove  partnership;  but  not  as  against  B  when 
made  in  the  absence  of  B.  King  v.  Bm-boar,  70- 
35,  '80. 

480.  When  a  eonsiilraoy  is  established,  ad- 
mission of  one  conspirator  is  competent  evi- 
<dence  against  his  co-conspirator.  NemU  v.  Suae, 
60-308, 78;  WiUiaiM  v.  Safe,  47-568,  '74;  Wiley 
r.  aaU,  62-475,  '76. 

481.  DecUntlon  \sj  eo-defendant.    If  a 


conspiracy  between  two  pereons  to  defraud  an- 
other, be  fairly  shown  by  other  evidence,  decla^ 
rations  of  ooe  defendant  relating  thereto,  are 
admiaaible  against  other,  though  made  in  his  ab- 
sence.  SmiihT.  Pkreman,  71-&,  '80. 

482.  A,  B,  C  and  D  entered  into  a  conspiracy 
to  murder  E.  Plans  were  arranged  and  time 
set.  They  were  to  meet  at  a  certain  place.  They 
there  did  meet,  and  there  did  agree  as  to  which 
one  should  fire  the  shot.  E  was  killed.  In  mean- 
time C  met  D  at  another  place  and  asked  him  if 
he  would  go  with  them,  and  D  replied  he  did  not 
know,  to  which G said, "get ready."  IfeM;  latter 
conversation  was  admissible  against  A,  though 
he  was  not  present.   Jonee  v.  State,  64-473,  '78. 

488.  An  entry  in  partnership  books,  by  one 
of  partners  in  business  of  a  saw-mill,  charging 
himself  with  a  boat  which  he  had  built  at  the 
mill,  might  be  introduced  by  him  as  evidence, 
inter  alia,  to  prove  boat  to  be  bis  individual  prnm- 
ertr.   Beno  v.  Orane,  2  Blf.  217,  '29. 

484.  Cheek.  Failure  to  dmy  under  oaUi  exe- 
cution of  a  check,alleged  to  beexecuted  by  defend- 
ants as  partners  and  thus  pehnitting  check  to  be 
read  in  evidence,  without  proof  of  its  execution, 
is  a  practical  admission  of  partnership.  Hen- 
shaw  V.  Boot,  W~230,  '77:  Jtirry  v.  Hemkmm.  6 
Blf.  72,  '41. 

485.  Declarations.  Statements  to  witness, 
bj  one  party,  in  absence  of  the  other.  In  ac- 
tion to  recover  for  goods  allied  to  have  been  de- 
1  ivered  to  a  third  person,  at  request  of  defendant, 
on  his  promise  to  pay  for  them,  former  teatifiea 
that  they  were  sold  to  him  on  his  personal  credit. 
Hdd;  not  error  to  cross-examine  such  witness, 
or  to  introduce  original  evidence,  aa  to  whether 
plaintiff"  had  informed  him,  prior  to  delivery  of 
goods,  and  in  absence  of  defendant,  that  he  could 
not  have  the  goods  on  credit,  but  that  defendant 
could.   HoOmc  v.  Jaeabu,  62-298^  '78. 

486.  Answer  of  one  defendant  in  chancery  ia 
no  evidence  against  hia  co-defendanL  2AoifK» 
ton  V.  Taeker,  2  Blf.  172,  *28;  MsCbtn  t.  McCor- 
mici,  5  Blf.  129,  '39. 

487.  Conversations  between  snrety  or  en- 
dorser of  a  note  and  maker,  as  to  liability  of 
either,  are  admissible  against  another  surety, 
when  held  without  his  knowled^.  Keegim  v. 
Oxmailer,  47-597,  '74:  Nwre  v.  CNHoMiBn,  ftft- 
462^77. 

488.  Declaration  of  aceompllee.  A,  B  and 

C  entered  into  a  conspiracy  to  Kill  D.  In  trial 
of  A  for  killing,  it  was  proper  to  prove  that  in  a 
small  bar  room,  were  A  and  B.  That  room 
opened  into  a  hall,  in  which  was  a  staircase  lead- 
ing to  a  room  where  D  was  playing  cards.  That 
B  opened  door  from  bar  room  to  hall,  with  a 
pistol  in  his  hands,  and  asked  if  Dwaa  up  stairs 
and  said  that  he  was  "  tired.of  waiting."  Per- 
haps A  heard  him.  D  was  killed  on  a  snbee- 
quent  day  by  one  unknown.  Jomb  v.  State,  64- 
473,  '78. 

480.  Principal  and  snrety.  Sheriff's  ac- 
knowledgment that  he  had  collected  money  on 
an  order  of  sale,  can  not  be  proved  to  sustain 
action  lor  money  against  his  surety,  unless  ac- 
knowledgment was  made  while  sheriff  was  act- 
ing officially  in  relation  to  receipt  of  money. 
SheJby  V.  Govenun-,  2  Blf.  289,  '29. 

IX.  Acts  and  Reports  of  Tmstees,  etc. 

490.  Admissions  of  an  administrator  that 
a  claim  in  favor  of  estate  was  paid,  are  admis- 
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sible  against  a  snbseqaeiit  adKinlstrator  de 
bonis  DOR  of  same  estate.   Eekert  t.  JVipUtt, 
48-174,  74. 
491.  A  note  gljw  hj  one  of  serera]  ad- 

nlnistratorSf  admitting  a  sum  of  money  to  be 
due  from  intestate's  estate,  is  not  admissible  in 
evidence  in  a  suit  against  co-administrator,  un- 
less accompanied  by  proof  of  an  original  in* 
debtedoess  upon  whicb  note  was  founded;  and, 
wheo  such  proof  is  made,  note  only  becomes 
jN-tifia  Aiete  evidence.  IKeatonT.i/unuin,  4-27 1/53. 

49s.  Where,  in  a  suit  upon  tvo  bonds  given 
by  an  administrator,  one  having  been  given 
upon  application  of  sureties  on  other  to  be  dis- 
cnarged,  sureties  upon  one  last  given  offered  to 
prove  declarations  made  by  administrator  at 
time  of  giving  it,  as  to  vhea  defalcation  sued 
for  o<-c'urred.  add;  inadmissible.  Lane  v. 
iHaU,  27-108,  '66. 

408.  Aa  Bcknowled^ent  or  admission 
made  by  an  administrator  can  not  bind  heirs. 
Jennings  v.  Kee,  5-257,  '57. 

494.  Admission  of  an  administrator  that  a 
claim  against  estate  is  just,  or  an  order  of  P.  C. 
that  it  shall  be  paid,  is,  under  R.  S.  '43,  {v.  B.S. 
'81, 2458.)  a  sutncient  establishment  of  the  claim. 
State  V.  Bowden,  a-504,  '52.  Cf.  68-302. 

49fi.  Settlement  by  guardian  with  probate 
court  may,  after  his  removal,  be  given  in  evi- 
dence in  suit  against  him  by  ward,  and  is  prima 
/oetecorrect.  i$iateT..Sinm^l-537,'49.Cf. 67-489. 

496.  Report  of  deceased  defaalting  township 
trustee  to  county  commissioners,  is  admissible 
against  his  estate  and  sureties,  but  not  conclu- 
sive.   iV'icAofev.         «5-612, '79.  01.67-577. 

497.  In  action  a[>on  a  city  treasurer's  bond 
executed  at  commencement  of  a  new  term,  en- 
tries made  by  him  purporting  to  be  -a  statement 
of  funds  on  hand  at  close  of  preceding,  and  be- 
ginning of  new,  term,  are  not  coneluBive  upon 
sureties.    Okamg  t.        fbonMtOe,  66-59,  '79. 

X.  Of  Agents.  BesGestn. 

498.  Bee  Oestte.  When  admissible.  Dec- 
larations or  admissions  of  an  a^nt,  while  acting 
within  scope  of  his  agency,  being  a  part  of  res 
oobB,  are  admissible  against  his  principal.  T. 
W.AW.JL  B.  Co.,  V.  FiduT,  18-268,  '59 ;  Wamte 
Co.  T.  Co.  V.  Berry,  5-286,  '54 :  TomHaum  T.  CUbO, 
8  Blf.  436,  '34.   Cf.  5-133. 

499.  But  not  to  prove  agency  and  not  admis- 
sible if  made  after  act  or  contract  in  controversy, 
for  any  purpose.  Tomlinaon  v.  Collett,  3  Blf.  436, 
'34  (cf.  Wame  Co.  T.  Co.  v.  Berry,  5-286);  i)tc4- 
«uonv.  CUfer,4&-445,'74;  P.  d  &  SL  L.  B.  Co. 
r.  Thtobabiy  Sl-246,  75:  Hynda  T.  Ham,  25- 
81, '66;  Beff/.  B.  Co.  v.  Hunter,  88-336,  70. 

oOV.  It  must  be  shown  that  statements  of 
agent  were  made  during  transaction  in  question. 
RatKel  v.  Brady,  44-412,  73;  BenneU  v.  HUmes, 
82-108,  '69;  L.  &  I.  B.  B.  Co.  v.  Ehman,  80- 
83,  '68. 

501.  Acts  of  agents.  Acts  of  an  agent  com- 
mitted after  event  to  which  they  relate,  or  not 
within  scope  of  his  employment,  though  made 
during  same  night,  are  not  admissible  against 
principal.    P.C.a:SL  L.  Co.  v.  Theobald,  supra. 

502.  Where  a  contract  for  the  erection  of  a 
building  provided  that  work  should  be  done 
under  supervision  of  architect.  Held;  in  suit 
by  owner  for  alleged  breach  of  contract  in  con- 
struction of  building,  declarations  of  architect, 
made  in  performance  of  his  duty  under  contract, 


were  admissible  in  favor  of  defendant.  Hudgudfr 
r.  AObo,  26-165,  '66. 

508.  Declarations  of  an  agent,  made,  after 
transaction  to  which  they  relate,  to  petsoaa  not 

Eartics,  and  not  in  course  of  his  agency,  wHl  not 
ind  his  principal.  Bemtct  v.  8S-108, '69. 

504.  A  principal  is  not  boaod  by  acts  or  dec- 
larations 01  a  third  person  and  evidence  of  such 
acts  or  declarations  is  inadmissible  againet  such 
principal  unless  it  is  first  shown,  or  an  offer  is. 
made  to  show,  that  such  tiiird  person,  aa  a^nt. 
was  authorized  to  so  act  or  make  declarations.  - 
Breekenridge  v.  McAfee,  54-141,  '76. 

505.  Declarations  forming  a  part  of  ret  gesta' 
in  connection  with  au  act  done,  may  be  given  in> 
evidence  where  act  itself  is  legitimateir  given  in 
evidence.  Boone  Co.  Bank  vAVailaee,  18-82,  '62 ; . 
Doe  V.  Beagan,  5  Blf.  217,  '39. 

506.  Declarations  bv  B  to  sheriff,  when  ar- 
rested, that  certain  gold  found  on  his  person  and 
taken  by  the  latter,  belonged  to  A»  are  admissi'- 
ble  as  an  admission  of  a  party  ia  jKMsessioni 
against  sheriff.  Boone  Co,  Bankr.  WtMaee,  18— 
82,  '62. 

507.  Declarations  and  acts  one  eharged- 
with  passing  counterfeit  gold  pieces,  in  respect 
to  having  in  his  possession  and  passing  counter- 
feit bank  bills,  made  at  his  arrest,  are  admissi- 
ble as  part  of  res  gatee.   Lane  t.  State,  16-14,  '60.- 

XI.  Admission  for  Purpose  of  SetOenent. 

508.  If  a  party  would  prefer  to  pay  something: 
rather  than  have  trouble  and  hazard  of  a  law 
suit  about  a  claim  which  he  r^ards  as  ground- 
less or  excessive,  he  may  offer  to  do  so ;  it 
shall  not  be  evidence  against  him  in  a  subse- 
quent suit  upon  same  subject-mattw,  but  if,  in 
such  attempted  setUement  part^  admit  a  fact, 
admission  is  evidence  against  bun,  unless  made 
expressly  or  clearly  for  sake  of  compromise^ 
Caiea  v.  KeUogg,  9-506,  '57. 

509.  A  mortgaged  certain  property,  ineludinr 
a  buggy,  to  B.  Mortgage  was  foreclosed.  Sherin 
sold  and  delivered  immediate  possession  of  buggy 
to  B,  who  sold  to  C.  Prior  to  sheriff's  sale  buggy 
was  levied  on  by  a  constable,  but  there  was  no- 
evidence  showing  that  exeeatim  teas  a  lim  m  iuggj/ ' 
prior  to  morigoM.  D  became  pnrchaser  at  con- 
stable's sale.  In  an  action  between  C  and  D  for- 
possession  of  buggy  verdict  was  in  favor  of  D. 
Held;  fact  that  C  offered  to  D  to  trade  for  buggy 
and  a  judgment,  and  give  in  exchange  a  cer-- 
tain  lot,  which  trade  was  refused,  is  not  an  ad-- 
mission  that  title  to  buggy  was  in  D,  when  noth- 
ing was  disclosed  as  to  Cs  motive.  He  may 
have  desired  to  obtain  bngrir  without  s  snit  at. 
law.  A  new  trial  shouldnaTe  been  gntnted.. 
Sharp  V.  MeBride,  69-396,  '79. 

509a.  An  unaccepted  proposition  for  a  com- 
promise of  a  l^i^l  controversy  is  not  conpetent 
evidence  for  either  party.  Bd.  Come.  Jsantagr 
Co.  T.  Veiiarg,  68-107, 78.   Cf.  431. 


ADOPTIOXV. 

510.  Act'65Constitationa].  ActDeeember- 

21,'66, IRS. '76p. 417,  (R. 8. '81, 829.)  providing- 
for  adoption  of  children  and  for  their  right  of  in- 
heritance, is  not  in  conflict  with  sections  2  and  3 
art.  8,  constitution, (R.  S.'Sl,183,I84,)pn>viding 
"common  school  fund  shall  consist  oi^all  lands 
and  other  estate  which  shall  escheat  to  state /or- 
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«nU  y  hein  or  kindred  entitled  to  inheritance" 
and  principal  of  common  school  fond  •  •  •  • 
ahall  never  oe  diminahed."  It  was  argned  that 
said  act  tended  to  dimmish  school  fond  by  caus- 
ing lands  that  should  escheat  to  state,  to  go  to 
a&ptsd  children  in  other  states.  Argument  was 
unsound  because  school  fund  is  composed  of  pro- 
ceeds ofsQch  lands,  and  land  never  becomes  a 
part  of  Boch  fund.    State  v.  Meyer,  «8-33,  '78. 

511.  In  a  proceeding  by  state  to  recover  land 
escheated  to  state,  it  is  a  good  defense  for  defend- 
ant to  show  a  title  thereto  by  virtue  of  convey- 
anoefrom  adopted  child  and  soleheirof  intestate, 
where  residence  of  snch  intestate,  and  proceed- 
ii^  for  adoption  of  such  child  were  had,  in  a 
foreign  state,  and  where  a  record  of  such  proceed- 
ings had  been  filed  in  this  state  as  reqnired  by 
act  of  December  21, '65.  1  R.  S.  76,  417.  (B.S. 
■SI,  829.)    Stale  v.  Meyer,  68-33,  '78. 

Ai  qiio4  dftmnam.  See  Assessment  of  Damages. 

ADULrXBRT. 

51S*  Occasional  acts  of  adnltery  are  not  pun- 
ished criminally.  There  mast  be  a  Uring  in 
ftdtolterr.'*  C!a«acrT.  Oaspper,  59-548,77;  Wright 
T.  State,  5  Blf.  368,  '40;  StaU  v.  Stepbent,  68-542. 

618.  Likewise  within  1  B.  a,  sec.  32,  p.  253, 
■0  that  a  wife  "shall  take  no-part  of  estate  of 
her  hnsband.'*   Gt^  t.  MeHenrs,  15-383,  '60. 

K14«  An  affidarit  to  support  an  information 
must  show  and  allege  that  defendant  was  Hving 
w  ai^iery.    Stale  v.  Gartnil,  14-280,  '60. 

516.  Adnlterf— deflnitlon*  Adultery  is  un- 
lawful intercourse  between  a  man,  single  or  mar- 
ried, with  a  married  woman.  Hood  t.  State,  56- 
263,  "77. 

516>  See.  statute  of  descents,  providing 
tiiat  where  a  wile  has  abandoned  her  nasband, 
and  is  living  in  adultery  at  time  of  his  death, 
she  shall  take  none  of  his  estate,  does  not  mean 
that  she  shall  be  living  in  adultery  with  any 

Erticolar  person,  or  at  any  particular  place, 
ring  in  adultery  means  living  in  practice  of 
adnlteiT-    Goodwin  v.  Owen,  65-243,  '76. 

517.  To  bar  rights  of  wife  under  said  sec.,  she 
most  not  only  be  living  in  adnltery  at  time  of 
her  hmdmnd's  death,  but  she  must  also  have 
abandoned  him.  Sia^r.S.idutrd»m,  2?-122,'66. 

518.  Proof.  Fact,  if  found  to  be  so,  that  crime 
<A  adnltery  was  onae  committed  under  circom- 
stances  showing  a  deep  degree  of  abandonment, 
may,  with  other  circumstances  of  case,  be  sub- 
mitted to  jury  to  enable  them  to  determine  as 
to  her  coarse  of  life  at  time  of  her  husband's 
death,  in  an  action  by  a  wife  for  her  interest  in 
her  late  faosband's  estate.  (Sec  32  statute  de- 
scents.)   Qaylor  V.  McHmry,  15-383,  '60. 

519.  In  a  suit  for  divorce  on  account  of  adul- 
tery', person  with  whom  adultery  was  alleged  to 
have  been  committed  having  been  examined  as  a 
witness,  conrt  instructed  that  if  evidence  showed 
him  goilty,  he  was  an  accomplice,  and  as  such, 
his  testimony  should  be  received  with  more  can- 
lion,  and  would  be  entitled  to  less  weight,  than 
that  of  others.  Hdi;  instruction  correct.  Zsim* 
T.  LariB,  »-105,  '57. 

5S0.  Adnjter^  and  fornication,  to  consti- 
tute a  public  offense,  must  be  open  and  notori- 
ety  ^ate  V.  Johium,  69-85,  '79. 

521.  An  indictment  charging  such  an  offense 
MM  idlege  that  it  was  open  and  notorious.  M. 


623.  If  a  man  have  criminal  intercourse  witli. 
a  married  woman,  otfense  is  adultery,  not  forni- 
cation.  Skde  V.  PeoTce,  2  Blf.  318,  '30. 

628.  Proof  of  tatter  will  not  be  admissible  to- 
prove  a  charge  of  former.  Id. 

684.  Slander.  Words  chai^Ing^  adnltezr* 
Following  spoken  to  a  married  woman  in  the 
presence  of  other  persons  sufficiently  chai^^es- 
adultery,  and  is  actionable:  "Liz,"  (meaning 
plaintin,)  "you  have  taken  men  into  your  bed- 
room when  your  husband  was  lying  sick,  and 
you  would  stay  with  them  for  hours;  I  can 
prove  it  by  twenty-five  witnesses,  if  necessary 
and  in  the  same  conversation  addressing  some- 
third  person  as  follows :  "  She  even  tried  to- 
sleep  with  a  preacher,"  and,  on  being  asked  by 
plaintifi'by  whom  he  could  prove  that,  replied; 

By  my  old  woman,  who  watched  yon  all  night 
to  keep  you  from  getting  into  bed  with  preach- 
er;" and  farther,  tosame  third  persons:  "Why^ 
she  even  attempted  to  get  into  bed  with  Took 
 .»    TFouffA  T.  Ww^  47-580,  '74. 

526.  Statute  law  exclnslTely  regulates 

subject  of  advancements,  and  applies  only  to  child- 
ren, or  their  descendants.    Qaaert :  Is  sec.  12  statnte 
descents  modified  by  sec.  9,  act  concerning  par- 
tition 7  Bamn  v.  i&n,  85-222,  '66. 
686.  When  considered.  B.  a  '43  fr-  814,> 

gives  defendants  in  proceedings  for  partition 
right  to  bring  to  notice  of  court  any  advance- 
ments made  by  ancestor  to  any  of  heiis;  and 
such  advancements  must,  when  their  amount 
has  been  ascertained,  be  taken  into  considera- 
tion in  specifying  shares  to  be  assigned,  (v. 
8. '81,  1189.)  Kepler  v.  Kepler,  2-363,  '50.  CL 
1-277  ;  2-541. 

587.  Who  afTeeted  hr.  Where  an  intestate> 
leaves  ^ndchildren  only,  they  inherit  directlv 
from  him  or  her,  and  are  not  chargeable  witlfc 
advancements  made  to  their  parents.  Brown  v. 
Ta«lor,  62-295,  '78;  (».  R.  S.  %1,  2407.) 

52S.  But  where  there  are  children  and  grand- 
children, latter  take  per  stirpes,  and  would  be  af- 
fected by  advancements  made  to  the  ancestor 
through  whom  they  inherited.  Id. 

589.  A  voluntary  conveyance  of  land  by  a. 
parent  to  a  child  is  presumed  to  be  an  ad- 
vancement; but  such  presumption  may  be  re- 
butted. All  evidence  l^lly  tending  to  show 
intention  of  grantor  is  admissible.  Dmt  v. 
61-85,  '78. 

680.  Also  by  a  husband  to  his  wife.  Ifo- 
Oaw  V.  Burk,  81-56,  '69.  Cf.  Oem  v.  Dwhaa^ 
14-268,  '60. 

681.  Tolmtary  conTCfance  by  a  parent  t» 
his  child,  or  caused  to  be  conveyed,  of  realty  or 
personalty,  is  prima  facte  evioenee  of  an  ad- 
vancement and  not  a  gift  Wootery  v.  Woolenff 
2»-249,  '68;  DULman  v.  Cox,  28-440,  '64;  Shaar 
V.  Kent,  11-80,  '58;  Stanley  v.  Bramon,  6  Blf. 
193,  '42. 

582.  Also,  when  he  purchases  and  has  deed 
made  to  his  children.  Hodgson  v.  Maeg,  8-121, 
'56.  Question  is  one  of  intention,  and  this  majr 
be  shown  by  parol  evidence.  The  prima  faeufi 
case  may  be  so  rebutted.  Id, 

683.  Such  will  be  presumed  to  be  to  daughter 
when  a  deed  is  made  to  his  son-in-law.  Btdctr 
V.  Leathers,  8-558,  '62. 

If  fattier  purchases  back  from  8on-in-> 
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^aw  advancement  can  not  be  deducted  from  pur- 
chase money.    Baier  v.  Leathers,  mpra. 

585>  A  resulting  trust  may  be  shown  in  fa- 
Tor  of  father  bjr  declarations  of  grantee.  Id. 
And  by  declarations  of  father  a  short  tin^e  prior 
and  subsequent  to  purchase  and  conveyance  to 
show  a  gift.    WooUry  t.  Wbotery,  supra. 

586.  All  declarations  of  intent  made  by  a 
parent,  during  execution  of  a  settlement  of 
property  among  a  set  of  his  children,  should  be 
admitted  to  aid  in  determining  whether  such 
purpose  was  to  make  an  advancement  or  gift  to 
«ach.    Dulii^  v.  Jokaton,  82-155,  '69. 

687.  Following  instruction  was  erroneotis: 
'"Although  a  father  may  loan  to  his  son  a  sum  of 
money,  and  take  his  note  as  evidence  of  same, 
he  may  by  oral  declarations  change  indebted- 
ness into  an  advancement,  but  this  declaration 
must  be  made  to  son  and  be  assented  to  by  him; 
then  it  becomes  an  advancement  which  father 
can  not  revoke.  Evidence  of  such  facts  should 
be  very  clear  and  satisfactory,  as  evidence  of 
oral  declaratiom  are  always  to  be  received  with 
great  caution.  Dmrnan  v.  McMalwAj  87-241,  '71. 

fi88.  NatoTAl  love  and  affection  is  not  a 
good  consideration  for  a  promise  or  agreement 
&om  father  to  child  to  give  to  latter  certain  notes 
of  his  own  as  in  advancement.  Dmman  t.  Mo- 
Mahin,  87-241,  '71. 

639.  B.  S.  '38  make  no  distinction  between 
advancements  in  real  and  personal  estate.  Dyer 
T.  Arwtrmg,  6-437,  '54.  Cf .  R  a  '81,  2479. 

640.  April,  '43, before  R.  &  '43  bad  been  pub- 
lished, A  died  intestate,  seized  in  fee  of  real  es- 
tate, leaving  B  and  other  children  as  his  heirs. 
B  had  received  an  advancement  exceeding  what 
would  otherwise  have  been  his  portion.  A  judg- 
ment-creditor of  B  having  caused  an  execution 
to  be  levied  on  an  undivided  one-tenth  of  land, 
as  interest  of  B,  C,  who  had  purchased  interests 
ot  some  of  other  heirs,  filed  bill  to  enjoiii  sale  on 
execution.   Bdd;  bill  would  lie.  Id. 

541.  A  died  seized  of  real  estate,  leaving  B 
his  son  and  six  other  children.  B  conveyed  his 
intereet  as  heir  to  C.  A,  two  years  before  his 
death,  agreed  with  B  to  effect  that  if  A  would 
give  him  one  hundred  dollars,  B  would  receive 
same  as  an  endowment  in  full  for  all  his  inter- 
est in  estate.  A  sold  other  real  estate  to  obttfin 
money,  and  money  was  ^ven  and  received  under 
«aid  agreement.  C  instituted  suit  in  partition 
against  B  and  other  heirs.  Held ;  payment  men- 
tioned was  an  advancement  to  B  and  did  not 
adeem  his  interest.  Held,  also;  C  was  entitled 
to  interest  of  B  in  realty  with  improvements,  to- 
wit,  one-seventh  less  one  hundred  dollars,  ikioka- 
Aerry  v.  Rapwlds,  57-42o,  '77. 

542.  ETidence  of  A  father,  who  had  made 
advancements  to  his  other  children,  conveyed 
certain  lands  to  his  children  A  and  B,  taking 
from  them  a  note  and  mortgage  as  a  means  of 
securing  support  of  himself  and  wife  and  to  op- 
erate as  a  cneck  upon  their  conduct  and  not  to 
be  collected,  and  four  daj's  before  his  death  de- 
livered notes  and  mortgage  to  B  to  keep  till 
death  of  himself  and  wife,  and  then  they  were 
to  be  void.  His  administrator  demanded  and 
obtained  under  protest,  said  notes  and  mortgage 
and  brought  suit  on  same.  Held;  notee  were 
only  evidence  of  an  advancement  and  could  not 
be  collected.  Sherman  v.  Sherman,  8-  337,  '52 ; 
Norman  v.  Norman,  11-288,  '58. 

543.  A  defense,  that  moneys  were  paid  as  ad- 
vancements, and  notes  taken  to  show  amounts 


paid,  with  no  intention  of  collecting  them,  is 
good  and  valid,  though  notes  may  have  been  de- 
livered to  payee,  and  rest<»l  only  on  verbal  and 
contemporaneous  agreements  at  time  of  execu- 
tion. Norman  t.  Normaitf  Aipni.  See  for  a  limita- 
tion of  this  rnl^  FanJeboner  r.  FaaiAoaer,  2<M2, 
'63 ;  Detmaa  v.  MeMahm,  37-241,  246. 

644.  In  an  action  by  a  guardian  on.  a  note 
and  mortgage  executed  to  his  ward  it  is  a  good 
defense  that  said  ward  was  mother  of  defendant 
and  had  delivered  to  him  sum  called  for  by  said 
note,  as  an  advancement  to  him  out  of  her  es- 
tate, but  that  to  satisfv  her  other  children,  at 
she  stated,  she  procured  him  to  execute  instra* 
ment  in  snit,  simply  as  an  eridmce  of  such  ad* 
vancement,  promising  that  such  mortgage  should 
never  be  recorded ;  that  such  instruments,  im- 
mediately upon  their  execution,  were  by  said 
ward  delivered  to  defendant,  and  had  ever  sinoe, 
and  still  remained  in  bis  possession,  except  that, 
after  said  ward  became  insane,  mortgage  was 
surreptitiously  taken  from  his  possession  and 
put  on  record,  and  afterwards  returned  todefend* 
ant  by  ward,  who  in  her  sane  periods  declared 
that  said  sura  had  been  given  as  an  adranoe' 
ment  to  defendant  and  such  advancement  had 
never  been  revoked  nor  cancelled.  Notes  were 
given  merely  as  evidence  of  amoun^of  adTance* 
mento.    Peabody  v.  I^tAody,  59-556,  '77. 

545.  Claim  against  decedent's  estate  for 
amount  of  a  note  and  receipt.  Answer,  sams 
for  which  note  and  receipt  were  given,  were  paid 
to  deceased,  with  understanding  and  agreement 
that  sums  were  not  to  be  repaid,  but  were  to  be 
retained  as  advancements  on  his  interest  in  his 
father's  estate,  and  that  instruments  were  given 
merely  to  show  amount  of  such  advancements. 
No  reply.  Hdd;  defense  was  not  bad  for  setting 
up  a  verbal,  contemporaneous  agreement,  vaiy- 
ingtermsof  noteandreceipt.  .yorma»v..A(onnan, 
11-288,  '58. 

646.  Where  A  had  conveyed  land  to  two  eons, 
which  after  his  death  were  claimed  to  have  been 
conveyed  as  advancements.  Hdd;  conversations 
with  A  were  admissible  as  occurred  l>efore,  at 
time  of,  or  so  immediately  subsequent  to  trans- 
action as  to  become  part  of  res  getAa.  Hamem  v. 
Hameea,  49-  384.  '76.  Woolery  v.  Woolery,  29-249, 
and  Hambm  v.  Nesbit,  37-284,  overruled. 

547.  Where  A,  who  was  worth  about  tl^O0(V 
gave  to  his  son  personal  property  of  value  of 
$100,  and  afterwards,  representing  to  latter  that 
such  personal  property  was  intended  as  an  ad- 
vancement, induced  him  to  sigri  a  note  as  evi- 
dence of  snch  advancement.  Held;  in  suit  on 
note,  by  former  against  latter,  such  note  was  exe* 
cnted  without  valid  consideration.  .Barm  v.  &r- 
1-18,69-181, '79. 

548.  Where,  in  snit  ipr  partition,  A's  widow 
answered  that  plaintiff,  who  was  father  of  A, 
had,  during  A's  life-time,  given  to  A,  as  an  ad- 
vancement, land  described  in  complaint,  and 
that  in  accordance  with  contract  between  plain- 
tiff and  A,  the  latter  had  made  valuable  im- 
provements thereon.  Held;  answer  sufficient; 
and,  had  affirmative  relief  been  asked,  such  an- 
swer wan  sufficient  to  entitle  defendant  to  specific 
performance.  MeFermn  v.  MeFerran,  69-29, 79. 

549.  In  '37,  A  sold  to  B  80  acres  of  land,  on 
which  there  was  a  mill,  and  gave  a  title  t)ond. 
Afterwards  B  sold  land  to  C  and  assigned  to  him 
the  title  bond.  C  and  his  son  had  been  in  partner- 
ship, and  had  unsettled  accounts.  In  August, 
'45,  C  having  paid  for  land,  directed  deed  to  be 
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made  to  his  son.  Deed  was  delivered  to  father, 
son  not  being  present.  Father  afterwards  de- 
livered it  to  son.  Id  '46  father  and  eon  had  a 
tettlement  of  acconnts,  when  it  was  agreed  that 
foa  shoald  have  70  acres  of  land  and  father  10 
acres,  embrscing  mill.  In  '48  son  purchased 
hihei^a  10  acres  for  $1,000,  of  which  he  paid 
HOO  down,  and  obtained  time  on  balance.  In 
^51  son  died.  His  administrator  obtained  an 
order  to  sell,  and  sold  entire  80  acres  to  make 
assets  for  payment  to  father  of  balance  of  S900 
parchase  money.  Afterwards  father  sued  ad- 
ministrator for  $900.  Heid;  conveyance  to  son 
Tu  not  an  advancement,  but  was  made  in  pay- 
mmt  of  a  debt  under  a  subsisting  agreement 
that  father  afaoald  hold  10  acres  in  his  own 
jig|it  Heldf  agreement  was  lawfnl,  and  son 
was  in  equity  Wnnd  by  it  to  convey  10  acres 
to  father,  and  father  had  a  right  to  sell,  and  did 
Bell  his  equitable  interest  in  10  acres  to  his  son. 
Bodgxm.  v.  Maq/,  8-121,  '56. 

6^0.  Parol  evidence  is  not  admissible  to 
show  that  an  advancement  was  intended  to  ope- 
nle  as  an  ademption  of  a  residuary  legacy, 
aswfcamov.  Cfymer,  17-155  '81. 

Ml.  When  an  ancestor  advanced  certain  per- 
Miial  and  real  estate  to  all  his  heirs  but  two, 
which  advancement  was  received  and  accepted 
by  such  heirs  in  full  of  all  their  interest  in  es- 
tate of  snch  ancestor,  and  subeequentiv  the  two 
excepted,  conveyed  all  their  interest  after  death 
of  ancestor.  All  real  estate,  owned  by  such  an- 
ceator  at  time  of  his  death,  descended  to  the  two 
to  wh<HD  DO  advancements  had  been  made,  to 
exclosioQ  of  all  other  heirs,  and  grantee  in  con- 
veyance from  these  two,  held  a  good  title  to  prop- 
erty of  such  ancestor.  NiehJton  v.  Giress,  5»- 
39,  77. 

553.  In  action  for  partition  by  widow  and 
Btnne  of  children  of  intestate  against  rest,  de- 
fendants were  charged  with  advancements  in  full 
of  their  interests.  They  filed  pleading  alleging 
death  of  one  of  co-plaintiffs,  without  issue,  since 
beginning  of  action,  and  asked  that  such  fact  be 
considered  in  making  partition.  Held;  sufficient 
as  aconnter-claira.  //am«88v.  J/arR«M,  '78. 

5&S.  So  much  of  decree  in  such  case  as  award- 
ed partition  to  sach  deceased  child,  where  facts 
alleged  in  eoiinter«laim  were  proved,  is  a  nal- 
li^.  Id. 

$54.  Widow's  Interest  does  not  extend  to 
advancements.  She  is  entitled  to  a  distributive 
share  of  estate  less  advancements.  Advance- 
ments are  not  a  part  of  estate.  TFiUfetts  v.  Wilr 
kta,  19-22,  '62. 

AdvuicenieDts  by  an  administrator  to 
a  distributee  of  estate  is  not  authorized  except 
upon  execution  of  a  bond,  with  surety,  coh- 
diUoned  for  refunding  money,  if  necessary  for 

rtyment  of  debts  of  decedent  Saj/a  v.  Maihck, 
7-49,  '66. 

•&6.  To  obtain  such  advancement  statute  does 
not  contemplate  formal  pleadings.  Id. 

a57.  Unless  assets  exceed  by  one-third  known 
debts  and  l^ades,  orderonght  not  to  be  granted. 


ADirBRSARY  PROCBBDING8. 

&$S*  An  application  by  cestui  que  trust  may  be 
heard  by  court  and  trustee  ordered  to  give  bond, 
with  free-hold  security  to  secure  trust  funds,  or 
be  removed  on  reasonable  notice  to  him.  No 


summons,  as  in  ordering  actions,  is  necessary. 
niebaud  v.  D^four,  fi4-320,  76. 


AD]|r£R8£  POSSBSSIOK. 

L  WTuUiM. 
II.  EvideTtee. 

III.  met. 

IV.  OmmencemerU. 

559.  A  deed  is  void  when  made  to  one  while 
another  is  in  adverse  possession.  Clouat  v.  JSEfwU, 
71-302,  '80. 

54H>.  Adverse  possesion  under  a  ernard- 
lan's  ule  fin*  five  rears  is  a  bar  to  recovery  of 
land  by  ward  under  4th  clause  of  Bec.211code. 
WiMer  V.  Bebinger,  70-9,  '80. 

561.  If  one  enter  upon  land  without  title  or 
claim,  or  color  of  title,  his  possession  is  in  sub- 
servience to  legal  owner.  Buddey  v.  Taggatiy 
62-236,  '78. 

562.  But  if  no  privity  exist  between  him 
and  such  owner,  and  he  afterwards  acquires 
what  he  considers  to  be  a  good  title,  as  a  con- 
veyance under  sate  for  taxes,  valid  or  invalid, 
his  possession  becomes  adverse.  Id. 

568*  A  subsequent  grantee  of  such  owner  can 
not  maintain  action  for  possession  against  him, 
in  his  (grantee)  own  name.  Id. 

564*  Action  by  L  for  forcible  entry  and  de- 
tainer. A  and  B,  in  '17,  purchased  a  quartersec- 
tion  of  land  of  U.  8.  at  $2  per  acre,  paying  in 
hand  a  fourth  of  purchase  money,  and  receiving 
a  credit  for  residue.  In  '20,  they  assigned  their 
interest  in  purchase  to  C  and  D,  partners  in  mer- 
cantile business  in  Cincinnati,  u  residing  there, 
but  C  elsewhere;  firm  having  failed  in  business, 
and  being  indebted  to  L,  of  Cincinnati,  in  order  to 

Eay  debt  to  him,  or  part  of  it,  D  sold  interest  of 
rm  in  land  to  L,  executing  instrument  as  fol- 
lows: For  value  received,  we  hereby  assign  to  N 
L,  of,  etc.,  all  our  n^ht  and  claim  to,  etc.,  (de- 
scribing quarter  section,)  as  witness  our  hands 
this  22d  day  of  Sept.,  '21.  Signed,  C  and  D,  by 
acting  partner  D.  Instrument  attested  by  wit- 
ness. Tract  was  unenclosed,  and  covered  with 
an  unbroken  forest.  In  '22,  L  appointed  an 
agent  to  take  charge  of  his  purchase,  and  had 
afterwards  continued  agency.  Agent  had  con- 
stantly resided  on,  or  near,  land ;  he  had  cut 
timber  over  whole  of  it,  and  prevented  others 
from  cutting,  warned  people  off  of  it,  and  em- 
ployed others  to  watcti  trespassers  and  keejp 
them  off ;  had  paid  taxes,  and  leased  parts  of  it 
to  different  persons;  tract  had  been  known  by 
old  settlers  as  the  L  tract.  In  '25,  payment  was 
made  to  U.  S.  of  residue  of  purchase  money,  but 
there  not  having  been  forwarded  to  land  office 
an  assignment  of  certificates  given  to  A  and  B, 
receipt  and  patent  issued  nominally  to  them. 
There  was  evidence  tending  to  prove  that  de- 
fendants knew  land  belonged  to  L;  that  it  was 
in  charge  of  his  agent,  and  parcels  of  it  in  posses- 
sion of  nis  tenants;  and  that  with  this  knowledge, 
in  Jan.,  '52,  tliey  entered  upon  a  [>ortion  of  cul- 
tivated portion,  commenced  fencing  it,  working 
night  and  da^,  surrounded  by  a  force,  some  of  it 
armed  sufficient  to  repel  opposition;  and  by 
threats,  etc.,  did  repel  L's  agents  from  their  at- 
I  tempts  to  remove  their  fence.  Defendants  claimed 
riglit  to  enter  upon  land  by  virtue  of  deeds 
I  from  some  heirs  of  C,  executed  to  them  in  '61. 
I  Hddj  L  went  into  possession  under  color  of 
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title.  Hdd;  his  possession  covered  whole  tract; 
and,  being  for  more  than  tventy  year&  had  per- 
fected his  title.  Held;  jury  vere  authorized  to 
infer  a  forcible  entry  and  detainer.  BtU  t. 
LojurwortL  6-273,  '55. 

565.  Whether  a  party's  possession  extended 
back  beyond  date  of  his  deed,  and  if  so,  whether 
or  not  he  held  under  sach  person  or  by  such 
claim  and  color  of  title,  as  to  render  such  pos- 
aession  adverse,  are  qaestlons  for  jury.  Wiggina 
T.  BaOes,  11-2,  '58, 

566.  Where  a  deed  was  made  in  '27,  acknowl- 
edged before  an  unauthorized  person  and  never 
recorded,  and  in  '26  land  conveyed  by  it  was  sold 
for  taxes,  but  collector's  deed  was  not  made  un- 
til '29,  and  title  conveyed  by  latter  deed  was 
rendend  invalid  by  a  non-compliance  with  re- 
quirements of  statute.  Held;  pnrchasers  at  tax 
sale  conld  not  claim  to  be  subsequent  purchasers 
for  a  Talaable  consideration  within  meaning  of 

a  of '24.  Id. 

567.  Possession  of  land  by  person  who  was 
owner  when  it  was  listed  and  assessed  for  taxes, 
or  by  those  claiming  under  him  is  not  necessa- 
rily adverse,  so  as  to  render  transfer  of  title  by  a 
tax  purchaser  to  a  third  person  void.  Major  v. 
Brush,  7-232,  '55. 

568.  A  rightful  title  is  not  necessary  to  con- 
stitute an  adverse,  possession  under  statute  of 
limitations,  but  possession  under  claim  or  color 
of  tax  title  is  sufficient.  Fact  of  possession  and 
OHO  animo  if  commenced  are  the  only  tests.  Doe 
V.  Heariek,  14r-242,  '60. 

569.  Possession  in  good  folth  under  an  in- 
valid deed  or  tax  title  where  there  has  been  a 
sale  for  taxes  without  any  advertisement  there- 
for, is  an  adverse  possession  so  as  to  permit  run- 
ning of  statate  of  limitations.  Doe  t.  Hearide, 
tupra;  HearvA  v.  Doe,  4-164,  '53. 

570.  Adverse  possession  does  not  exist  be- 
tween parties  where  one  holds  under  a  contract 
of  purcnase  from  other.  Cbte  v.  Wright,  70-179, 
'80.   Cf.  71-302. 

571.  Possession  of  a  grantor  can  not  be  ad- 
verse to  that  of  his  alienee  and  those  claiming 
under  him,  though  he  has  an  action  pending  for 
land,  to  quiet  his  title  and  possession.  Bowe  v. 
Beehelt,  9b-l&4,  '68. 

572.  One  who  enters  upon  land  nnder  a  mere 
agreement  to  purchase,  does  not  hold  adversely 
against  vendor  until  his  agreement  has  been 
fully  performed,  and  he  entitled  to  a  conveyance. 
dome  V.  ElHott,  71-302,  '80. 

67S*  A  judgment  debtor  whose  land  was 
levied  upon  by  an  execution,  procured  a  third 
person  to  bid  off  land  at  sheriff's  sale,  with  a 
privily  to  him  to  redeem,  etc.,  and  afterwards 
continued  in  possession.  Hebs/  his  possession 
was  not  adverse M  to  purchaser.  Neeiv.  Braaell, 
4r-594.  '53. 

574.  A  person  in  possession  of  real  estate  un- 
der a  bond  conditioned  for  a  title  on  payment  of 
purchase  money,  has  not  such  an  adverse  pos- 
session as  will  invalidate  a  conveyance  made  by 
owner,  during  such  possession,  to  a  third  person. 
Aamv.SinUS,6mf.5^,'4S.   Cf.  4r-694. 

576*  A  conveyed  land  by  deed  to  B,  which 
deed  was  r^falarly  recorded,  and  afterwards  con- 
veyed same  to  C.  Held;  possession  of  latter, 
claiming  mdy  under  his  deed  from  A,  could  not  be 
set  up  as  adverse,  either  to  defeat  a  subsequent 
conveyance  by  B,  or  by  any  person  claiming  un- 
der R   FHey.Doe,\  Blf.  W,  '20. 

fi74«  A  in  '54  mortgaged  hU  land  to  sinking 


fund.  Land  was  bid  in  by  state  in  '62,  but  re- 
mained in  continued  and  adverse  possession  of 
A  and  his  grantees.  June  3d,  '69,  A  conveyed  to 
B,  under  a  sate  made  some  time  previously.  B 
had  made  valuable  and  lasting  improvements. 
June  5th,  '69,  C  secretly  obtained  a  deed  from 
state.  June  10th,  '69,  C  served  a  notice  to  quit 
on  a  tenant  of  B.  June  11th,  '69,  C  obtained  a 
warrant  from  auditor  of  state,  directed  to  sher- 
iff of  county,  to  remove  B  or  his  tenant  within 
ten  days.  Held;  there  was  no  such  adrerse 
possession  by  A,  and  his  assigns,  as  to  avoid 
deed  from  auditor  to  C.  Vannoy  v.  Bletnng,  S6- 
349, 71. 

577.  A  pleading  to  correctly  set  forth  a 
title  by  adverse  possession  for  twenty  years, 
must  allege  such  possession  was  continuous  and 
uninterrupted.    WinsUm  v.  Window,  52-8,  75. 

578.  Complaint  in  partition,  ailing  title  to 
an  undivided  half  in  certain  realty  through  va- 
rious links  from  A  B.  Answer,  alleging  that 
plaintiff  claimed  title  through  a  coureyance 
from  C  D,  purchaser  of  said  interest  at  a  judi- 
cial sate  on  a  foreclosure  of  a  mortgage  execu- 
ted bv  plaintiff  on  said  realty ;  that  said  title 
was  champertous  and  void;  that  defendant  dur- 
ing last  thirteen  years  had  been  in  continued, 
peaceable  and  uninterrupted  adverse  possession 
as  absolute  owners  nnder  deeds  from  heirs  of  A 
B;  that  C  D  never  bad  been  in  ^ossesuon.  J7«&2/ 
answer  bad.  It  did  not  show  title  in  heirs  of  A. 
B,  nor  that  title  through  C  D  was  only  one  by 
which  plaintiff  claimed  land.  It  did  not  deny 
nor  avoid  facts  in  complaint.  Saadfwd  v.  2\iekr, 
54r-219,  '76. 

579*  Complaint  alleged  title  in  plaintiff.  An- 
swer, that  defendants  derive  title  from  heirs  of  A 
B,  who  died  in  possession  of  realty ;  that  sud 
heirs,  at  said  death,  went  into  possession,  claim- 
ing to  be  owners  thereof  by  descent,  and  after- 
wards conveyed  by  warranty  to  C  D,  who  went 
into  possession  and  afterwards  conveyed  to  de- 
fendant, who  went  into  possession,  as  absolute 
owner,  and  made  improvements  and  paid  taxes. 
Hdd;  Answer  bad  in  not  averring  title  in  A  B 
at  time  of  his  decease,  or  that  it  was  adverse  to 
plaintiff.  ^tn^Mv.  ZWer,  Mr-219, 76.  Cf.  Do* 
V.  Brwn,  4-143,  '53. 

n.  Eridenee. 

580.  Adverse  possession  Is  nerer  proved 

by  mere  reputation.  OUy  of  Loganvoori  v.  Dmin, 
8-378,  '56. 

581.  Borden  of  proving  disability  of  owner 
of  an  estate  to  resist  adverse  clumant  lests  on 
owner.  Period  of  adverse  possession  being 
shown,  it  will  be  presumed  other  party  was  not 
under  legal  disability.  Davidson  v.  WtcAoboRy 
59-411,  '77;  Ftilmer -v.  Wright,  58-486, '77. 

582.  Where,  in  a  suit  to  establish  title  to  real 
estate,  plaintiff  proves  n  title  and  possession  in 
himself,  and  also  shows  a  possession  by  defend- 
ant, but  not  of  20  years  next  before  commence- 
ment of  suit,  and  defense  is  a  ^  years'  posses- 
sion, burden  of  proving  such  possession  is  on 
defendant   Sate  v.  Vineennes  Unii).  5-77,  '54. 

583.  An  acquiescence  of  20  years  is,  as  a  gen- 
eral rule,  necessary  to  support  an  implied  agree- 
ment in  respect  to  a  boundary  differing  from 
that  clearly  expressed  in  title  deeds.  BaU  v. 
Cox,  7-463,  '56. 

584*  An  Intruder  without  any  claim  or  color 
of  title  will  not  be  allowed  to  acquire  rights  oil 
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«ifiier  temu  tlian  one  who  holds  under  an  ad- 
verse posoeseion.    Id.   Cf.  8-370. 

58a.  PoGseasioD  in  good  faith  wider  a  tax 
title,  althoueh  that  title  be  imperfect,  may  be 
adverse.    B'^*"  v,  floacy,  11-2, '58. 

586.  What  length  of  time  such  adverse  poe- 
Hssion  maj  have  continued  is  s  question  for 
jury.  Id. 

£87*  Everr  man  is  presumed  to  be  in  l^pil 
suzin  aud  poesession  of  land  to  which  he  has  a 
perfect  title,  and  such  seizin  and  possesBioo  are 
■coextensive  with  his  rights,  and  continue  untit 
he  is  ousted  by  an  actual  adverse  possesBion.  Id. 

588.  An  entry  hj  one  upon  Lands  of  an- 
«Ul)r,  is  an  ouster  of  legal  possession  aris- 
ing from  title,  or  not,  according  to  intention 
with  which  it  is  done ;  if  under  claim  and  color 
of  right,  it ^  an  ouster,  othenrise,  it  is  a  mere 

*^^"'TweBtf  yean'  adrene  pomessloB  is, 

under  statute,  a  good  defease  to  an  action  for 
poeseesiou.  Id. 

590.  An  adverse  possessiou,  to  confer  titl& 
most,  under  R.  S.  '43,  have  been  exelaslTe  and 
eoatinnoiis  for  twenty  years^  under  such  cir- 
■cumstancea  as  show  party  to  have  been  occupy- 
ing npon  B  claim  oi  ownership  in  himseli  of 
pranuM.   Lam  v.  SmUh,  &-56,  'bS.  Cf.  8-104. 

591.  Instructions  to  jury  in  r»ard  to  adverse 
possession,  that  use  must  have  oeen  uninter- 
rapted  for  twenty  years,  means  eontlnn- 

■  <mis  "   Davidion  y.  Nichotmn,  59-41 1,  '77. 

592.  If  coatinnity  of  possession  of  those 
claiming  title  to  realty  by  adverse  possession 
for  twenty  years,  be  once  broken,  true  owners 
wonld  be  deemed  constructively  to  be  in  poesee- 
•sion,  and  statute  of  limitations  could  be  deemed 
to  have  commenced  running  only  from  time  ad- 
verse claimant's  possession  was  resumed.  &eeple 
T.  Dommg,  60-478,  78;  McEntire  v.  Brmm,  28- 
547,  '67 ;  iow  v.  Smith,  4-56,  '53. 

^3.  Continnons.  Prfiseriptlon.  The  court 
hutructed  correctly  that "  coutinnoasly  "  did  not 
meaa  that  water  should  have  been  flowed  on  plain- 
tiff's land  erety  day  or  eveiy  month  for  twenty 

Jean,  and  that  the  snspension  of  flowiiur  during 
}w  water,  or  while  making  repairs,  or  changing 
mill  aud  dam  from  one  location  to  another,  by 
defendaots  or  those  under  whom  they  claimed 
title,  would  not  be  such  au  interruption  to  con- 
tinuity of  user  or  enjoyment  as  to  affect  their 
rights,  but  erred  in  refusing  to  give  following 
instruction :  "  Under  a  claim  of  right  to  main- 
tain amilLdam  which  overflows  land  of  another, 
if  snch  r^;hti8  based  upon  prescription,  use  and 
enjoyment  of  what  is  claimed  must  be  shown  to 
have  been  adverse,  under  a  claim  of  ri^ht,  exclu- 
sive, continuous,  uninterrupted,  and  with  knowl- 
edge and  acquiescence  of  owner  of  estate  in,  over 
or  out  of  which  easement  prescribed  for  is 
claimed,  and  while  such  owner  was  able  in  law 
to  assert  and  enforce  his  r^ht,  and  to  resist  such 
advene  claim;  if  not  well  mnnded.  Bight  must 
Ik  shown  to  have  been  hostile  in  its  inception, 
and  to  have  so  continued,  notoriously  and  unin- 
t^nnptediy.  If  in  its  ori^n,  any  such  right  of 
easement  dt  prescription  is  based  upon  permis- 
sion asked  by  one  party  and  granted  by  other, 
it  can  not  be  maintained,  because  au  adverse  right 
of  easement  can  not  grow  out  of  a  mere  permis- 
sive enjoyment  or  verbal  consent.   Lane  v.  MiBer, 

59i.  Color  9i  title  U  not  necessaiy.to  con- 
atitnte  an  advene  heading  bo  as  to  bar  an  action 


under  statute  of  limitation.  Hiargia  v.  /nAoit- 
(anto  Cong.  Toum.,  29-70,  '67 ;  Bauman  v.  Grid}b», 
26-419,  ''66. 

595.  Deed  of  one  out  of  possession  is  not  void 
unless  there  is  an  adverse  possession  under  claim 
and  color  of  title.  Bauman  v,  Gi-vhbs,  supra.  In 
such  case  party  in  adverse  possession,  must  act 
in  good  faith,  and  in  belief  that  he  has  title 
thereto,  and  under  color  and  claim  of  title,  ex- 
clusive of  any  other  right.  Mooav  v.  Wority,  84- 
81,  '65. 

596.  Where  several  tenants  have,  during 
twenty  yearsj  successively  occupied  premises,  to 
make  their  possession  available  against  real 
owner,  it  must  be  shown  that  each  one  claimed 
to  hold  and  was  in  possession  under  his  prede- 
cessor.   Doe  v.  Broan,  4-143,  '53. 

597.  Inclosnre  and  oceupatloit,  part  or 
strip  of  a  street  for  30  years  does  not  destroy 
rights  of  public  in  strip  of  ground  so  taken,  and 
vest  title  thereto  in  such  adjoining  owner.  Srooka 
V.  Bidinff,  46-15,  '74. 

598.  A.  railroad  company,  by  using  a  part  of 
a  street  "  as  and  for  a  right  of  way "  without 
any  molestation  or  disturbance  whatever  "con- 
stantly and  exclusively,"  can  acquire  no  abso- 
lute ownenhip  in  soil.  Use  was  not  adverse. 
L  P.  A  a  R.  Ob.  V.  Boss,  47-25,  74.  ■ 

599.  A  small  Improvement  made  on  one  of 
two  quarter  sections  which  were  distant  from 
each  other  half  a  mile,  is  no  authority  for  set- 
ting up  adverse  possession  of  other  quarter  sec- 
tion, though  both  were  conveyed  to  him  by  same 
deed.   Stephmeon  v.  Doe,  8  Bif.  508,  '47. 

600.  PossessioB  of  one  co-tenant  In  com- 
mon is  possession  of  all  as  against  strangere.  To 
disseize  a  co-tenant  there  must  be  an  actual  ous- 
ter, or  there  must  be  such  acts  as  are  construct- 
ively equivalent  to  an  onster ;  as  denial  of  right 
to  rent  of  any  part,  or  possession  of  any  part  of 
land,  or  an  exclusive  possession  for  a  longtime, 
so  as  to  afTord  presumption  of  a  disseizin.  Stat- 
ute of  limitations  does  not  run  in  favor  of  a  co- 
tenant  against  one  holding  as  co-tenant.  Bowen 
T.  i^vaton,  48-367. '74.  0.8-360. 

601.  One  holduur  adverse  possession  of  land 
not  under  any  deed  or  written  title,  is  limited 
to  particular  land  over  which  he  exercises  pal- 

Eable  and  continuous  acts  of  ownership,  but  if 
e  holds  under  color  of  title  by  deed,  or  written 
title,  even  the  title  conveyed  to  him  by  deed  is 
good  for  nothing;  and  occupies  and  improves 
laud,  he  acquires  actual  possession  to  extent  of 
boundaries  contained  in  writing.  -BeU  v.  Long- 
ttorth,  6-273,  '55 ;  Jeff.,  etc  K  B.  Oh  y.  OyUr, 
60-383,  78. 

m.  Effect. 

602.  Title  may  be  lost  by  adverse  possession 
of  another.  Such  adverse  possession  for  twenty 
vears  ripens  into  a  perfect  title.  ThacKer  v.  D«- 
vol,  50-30, '75;  Bowea  v.  Preebm,  48-37, '74. 

603*  Where  one  tenant  in  common}  claim- 
ing under  a  deed  which  purports  to  conTey 

entire  estate,  is  in  possession  of  whole,  he  will 
be  deemed  to  have  ousted  his  co-tenants.  Nelaon 
V.  DavU,  85-474,  '71.  Cf.  Doe  v.  McCleary,  2- 
405,  '60. 

604.  Title  acquired  by  adverse  possession 

for  twenty-five  years,  under  claim  of  title,  of 
land  along  a  non-navigable  lake  which  lies  with- 
in congressional  survey,  gives  title  to  bed,  out  to 
thread,  of  such  lake.  Ridgvxsu  v.  Ludioa,  fiS- 
248,77. 
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605.  A  purchased  land  from  heirs  of  maker 
of  a  title  Bond  for  same  land,  with  knowledge 
that  B,  an  assignee  of  t>ond,  was  in  possession, 
claiminff  title  thereunder.  Hdd;  in  action  to 
quiet  title,  eOllT6jailce  Toid  asto  B.  EarU,  V. 
Pttervm,  67-503,  '79. 

606.  If  an  Infiuit  execate  a  conreyaiice  of 
land  to  A,  and  A  takes  and  holds  possession 
under  it,  and  if  on  becoming  of  age  such  grantor 
execute  another  conveyance  of  same  land  to  B, 
latter  conveyance  operates  as  a  disaffirmance  of 
first,  and  will  enable  B  to  sue  A,  in  name  of 
grantor,  for  recovetr  of  such  land.  Rigga  t. 
i^,  6i-100,78. 

607.  A  right  of  entiT  is  not  taken  awaj  by 
an  adverse  possession  of  20  years,  unless  by  vir- 
tue of  a  statute  of  limitations.  HeaUwm  y.  Doe, 
1  BIf.  167,  *2Si. 

608.  In  case  a  husband  was  disseized,  by  virtae 
of  conveyance  in  which  wife  did  not  join,  at  time 
of  passage  of  act  of  '52,  land  having  been  held 
adversely  by  another  for  a  period  of  20  years, 
and  husband  dying  after  passage  of  act,  sar- 
Tlriiif  wife  was  entitled  to  neither  dower 
nor  one-third.  Tluuher  v.  Dead,  50-30,  '75. 
a.  Sowm  V.  i^wtoB,  48-367,  '74. 

609.  A  conveyance  of  land,  thoagh  by  right- 
ful owner,  while  it  is  in  adverse  possession  of 
another,  claimin{[  to  be  owner,  is  absolutely 
void,  as  to  party  in  possession  and  his  privies. 
i^emU  V.  Downing,  60-478,  '78;  German,  ete.,  Cfa. 
V.  Gnm,  82-249,  '69;  Leslie  v.  SlusAer,  15-166, 
■60;  Qalbreaih  v.  Doe^%  Blf.  366,  '47;  Martin  v. 
Bbce,  6  Blf.  99,  '41 :  Wtbb  v.  Thompton,  2»-428, 
'64;  Fiie  v.  Doe,  1  Blf.  127,  '20;  Miduul  v.  Doe, 
1-481,  '49;  SmaU^.  Reeves,  14-163, '60. 

610.  Under  our  code,  when  land  has  been 
conveyed,  which  at  time  was  in  adverse  posses- 
sion ot  another,  an  action  may  be  maintained  to 
recover  it  from  party  thus  in  possession,  in  name 
of  grantor  in  such  conveyance,  or  plaintiflT  for 
benefit  of  grantee.  iSitopfev.  I>(>iPniTi3,  60-478, '78. 

611.  In  such  an  action,  the  grantor  can  not 
dismiss  action,  and  thereby  defeat  rights  of 
grantee.  Id. 

615.  Suit  by  widow  to  recover  possession  of 
land  of  her  intestate  husband,  judgment  grant- 
ing her  an  undivided  one-thira,  and  defendant 
an  undivided  two-thirds.  Appeal  by  B  and  C, 
accompanied  by  an  unverified  statement,  that 
subsequent  to  judgment,  plaintiff  had  married 
D,  died,  and  left  him  as  sole  heir;  that  by  a  will, 
prior  to  second  marriage,  she  had  devised  her 
property  to  B  and  C,  and  that  to  carry  out  her 
intuitions  D  had  since  conveyed  such  property  to 
B  and  C.  Hdd;  IPs  conveyance  to  them,  dui^ 
ing  adverse  possession  of  defendant,  was  void  as 
to  defendant.    VaU  v.  Lrndtaa,  67-528,  TO. 

618.  A  grant  of  land,  except  as  a  release,  is 
void  as  an  act  of  maintenance,  if  land  at  time  is 
in  actual  possession  of  another  person  claiming 
under  a  title  adverse  to  grantor.  Wtliman  v. 
Bktaon,  1-581,  '49. 

614.  Judicial  sales  are  not  affected  by  ad- 
verse possession,  nor  within  policy  of  champerty 
laws.  3fcffia  V.  0-306 '57.  Nor  a  sale  by 
auditor  of  state.  Vannay  v.  Bletring,  86-349,  '71. 

616.  Possession  of  execution  defendant  is  not 
adverse  to  purchaser  from  sheriff.  Fouety.  Moor- 
man, 2-17,  '50;  Wdtb  v.  Thmpmi,  28-428,  '64. 

616.  Purchaser's  conveyance  is  valid  to  trans- 
mit to  his  vendee  whatever  estate  was  acquired 
by  purchase.    TVeW  v.  -Thampsan,  supra, 

61 7.  Actual  notice  to  one  party  of  possession 


of  land  by  a  third  party,  is  et^uivalent  to  con- 
structive notice,  by  record,  of  title  of  such  third 
party.  Mor^nd  v.  Lemiuten,  4  Blf.  383,  '37: 
Johnston  v.  O^ney,  4  Blf.  94,  >35;<i\iWv.  C.&2L 
J.  R.  Co.,  51-527,  '75;  OvMsm  v.  Smovdamd,  2£- 
427,  '64:  The  Jeff.  ete.  B.  B.  Co.  t.  Qyfer,  6»-383, 
'78.    Cf.  29-70. 

618.  Actual  poBsesslon  of  real  estate  un- 
der claim  of  title,  by  a  person  other  than  ven- 
dor, is  enough  to  put  a  purchaser  upon  inqniir.. 
Jfmt  V.  Bathbone,  21-454,  '63. 

IT*  ComenMment. 

619.  By  terms  of  a  treaty,  which  conveyed 
title  to  certain  grantees  without  a  patent,  it  waS' 
stipulated  that  lands  could  not  be  conveyed  by 

frantees  thereof  without  consent  of  President  of 
United  States.  A  deed,  executed  by  grantees 
under  such  a  treaty,  is  inoperative  until  approved 
by  President  and  when  approved  title  passes  as 
of  date  of  execution  by  grantee,  not  oi  date  of 
approval  by  President.   iSeeple  v.  Downing,  00- 

m,  '78. 

620.  Adverse  possession  can  not  commence- 
in  interim.   Ashl^  v.  Eberts,  22-55,  '64. 

621.  Adverse  possession  can  not  commence- 
under  a  deed  subject  to  approval  by  a  third 
party  until  it  has  received  that  approvaL  Steeple 
V.  DoK/nms,  60-478,  '78;  Athby  \.  Eberia,  22-55, 
'64 

622.  A  ^ntee  of  people,  as  by  patent,  in 
common  with  all  others,  must  perfect  fais  title 
by  entiy  upon  the  settler,  within  twenty  years' 
after  his  title  accrues  under  the  patent,  or  bis 
entry  will  be  barred,  and  his  remedy  by  eject- 
ment lost  fiofyM  V.  IntuAUmUt  Oong.  IbmUf  29— 
70,  '67. 

628.  A  purchased  land  of  U.  8.,  and  entered 
it  May  19,^18,  paid  last  installment  of  purchase 
money  in  April,  *25,  but  did  not  receive  a  patent- 
therefore  until  Dec.  10,  '45.  In  meantime  Oct. 
6,  '24,  land,  without  a  previous  advertisement 
for  sale,  was  sold  for  taxes  to  B,  who  took  pos- 
session and  received  tax  deed  in  Nov.  '28.  Suit 
was  commenced  Nov.  10,  '48,  by  assignee  of  A  for- 
poBsession  of  land.  Held;  at  time  of  last  pay- 
ment of  purchase-money,  A  became  equitable- 
owner,  entitled  to  a  patrat,  and  could  maintain 
a  suit  thereafter  for  possession  of  land.  Held^ 
that  Ws  possession  under  his  tax  title  was  an 
adverse  possession  which  set  statute  of  limita- 
tions to  running  against  A,  that  patent  subse- 
quently received  by  A  inured  to  hen^t  of 
Doe  V.  Hearidt,  14-242,  '60. 


AjdrertiBement.  See  Publication  Notioew 


AFFIDAVIT* 

I.  Form. 
II.    Form  of  OaA. 

III.  AutieiUiei^. 

IV.  When  in  Seeord. 
V.  ISaedlaneoM, 

I.  Form  of  AflldaTtt. 

624.  A  Jurat  as  follows,  to-wit:  "Snl>. 
scribed  and  sworn  to  this,"  eto.,  and  signetS 
officially,  is  sufficient.    Hosea  v.  Slate,  47-180 
•74 ;  Qrtgorjf  v,  XolcAwn,  68-449,  '76.  Also,  "swoni 
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to  More  me,  this,"  etc.,  A.  B.,  cleric.  AUen  v. 
frtffctm,  16-234,  '61.  Also,  "personally  came  be- 
fore the  andersigned,  a  notary  public,"  etc.,  A. 
Kf  **who  apon^fis  oath,  saith,"  etc.  Signed  A. 
&  "  Witness  my  hand  and  seal  thu."  etc  C. 
IX,  notan- pablic   r&af]    Ktdier  y.  Bhdt,  17- 

Signature  and  seal  of  notary  apply  to 
jnnt,  to  certifying  part  of  writing  signed  b^ 
affiant.  Affiant's  signature  applies  to  aflidavit 
part  Both  may  be  combined  in  same  writing. 
KlAerv.  Block,  17-294,  '61. 

626.  How  subscribed.  Board  can  not  allow 
clerk  a  compeoeation  for  extra  services,  when 
clerk  has  not  taken  and  Bubscribed  an  oath  or 
affinnation  to  tmth  of  a  detailed  statement  of 
his  ehaives.  Following  is  not  a  compliancy  as 
DO  "oath  or  affirmation"  is "snbscritod."  Hen- 
dricks connty,  Indiana,  to  L  R,  Dr.  For  ser- 
rices  rendered  for  said  county  •  *  •  *  to 
wit:  for  keeping  a  registry  of  county  and  town- 
ship officers  for  eight  years  •  •  •  four  dol- 
lats  per  annnm,  thirty-two  dollars.  L  R.  Sub- 
Roribed  and  ewom  to  in  open  court  this  7th  day 
of  September,  1871.  W  M  H,  auditor.  Charges 
are  "subscribed."  JVaw  v. iJiKer,  41-301, ' 72. 

627a  A  was  arrested  upon  affidavit  of  B,  who 
ngned  it  below  jurat,  between  it  and  name  of 
mayor  who  administered  oath.  Sdd;  a  mere 
infoimidity.    WOb  v.  Staie,  21-236,  '63. 

628.  AflMsTHs  Bi^ed  ud  amenied.  Cf. 
EUsT.Beal,  84-159,  '70. 

n.  Form  of  Oath. 

629.  An  affidavit  sworn  to  upon  belief  of 
partv  making  it,  is  equivalent  to  one  sworn  to  in 
absolute  terms.  Stale  v.  EUiam  14-380,  '60; 
Shm^iw  T.  JratoX,  l»-543, '67.   Gf.  41^76. 

WO*  Affidavits  before  justices  and  mayors, 
though  not  indictments,  are  sufficient,  if  made 
"as  affiant  verily  believes."  Devenyv.Stale,47- 
206,  74;  State  v.  Buxton,  81-67,  '69. 

6S1.  An  affidavit  before  a  iustice  may  charge 
two  offenses,  as  there  is  no  such  thing  as  different 
coorts,  in  an  affidavit.   Bvoeny  v.  State,  mpra, 

6S2*  Affidavitof  acontestor  in  an  election  "as 
be  is  iniomied  and  verily  believes"  is  sufficient. 
Ohtnyv.  Baker.  Sl-IM,  m 

6M.  An  information  by  a  prosecuting  attor- 
M(y  **ashe  verily  believes"  is  bad.  Vannatta  v. 
81-210,  '69.  (tr.  R.  S.  '81,  1783.} 

684.  Affldarit  on  which  publication  is  made 
is  not  insufficient,  because  made  as  affiant "  is  in- 
formed and  verily  believes."  Botudl  v,  BoTiedl, 
41-176, '72.  Gt2Wwv.<?awtia,  10-265/58.  To 
swear  that  he  believes  athingtobetoue,iseguivap 
lent  to  swearing  that  it  is  true.  jSnwitRS  v.  JHa&itf, 
f-643,  '67.   a.  WheatY.  Jlajwrfafc,  27-191,  '66. 

m.  Anthenticity. 

686*  A  commissioner  in  a  foreign  state,  ap- 
pointed under  statute  of  '52,  is  authorized  to 
administer  oaths,  and  certify  affidavits,  and  proof 
oi  identity  is  not  required.  Andrem  v.  0.&M.B. 
0»-  14r-169,  '60. 

U6.  A  &  '43,  p.  200,  proof  of  authenticity  of 
such  an  affidavit  was  required  before  it  was  ad- 
missible as  evidence.  Ihtmer  v.  WilHamt,  8  Blf. 
574,  '47. 

687.  Fiffeiirn  state.  Under  sec  281, 2  il.  S. 
>'91,  (a  B.  &  ^81, 460),  the  certificate  of  a  notary 


ftublic  in  a  fori^ii;n  state  having  authority,  by 
aw  of  that  state  to  take  ETid  certify  affidavits,  i» 

Presumptive  evidence  in  this  state.  Andrews  t. 
I.  Jf:  A  Cb.,  siipni. 

IT.  Wlien  in  Beeord. 

6S8.  Affidavits,  showing  grounds  for  a  new 
trial,  are  not  a  part  of  record  unless  made  so  by 
bill  of  ex.  Martin  v.  Harrieon,  50-270,  '75 ;  Jtfoi- 
lock  V.  Todd,  19-130,  '62;  BlaekweU  v.  Aden,  88- 
425,  '71 ;  Blis^d  v.  Phebw,  8S-284,  '71 ;  BeU  v. 
Binker,  29-267,  '68. 

689.  Alsotosetasldeaserriceofsnmmons.^ 

Ihiflor  V.  F/cfeAer,  16-80,  '60. 

640.  Also  for  change  of  renne.  Borion  v. 
Witam,  25-316,  '66 ;  Kennedy  v.  StaU,  87-355,  71 . 

641.  Also  in  support  of  motion  for  leave  to 
take  deposition.   B^  r.  Rinker,  supra, 

642.  Also  in  support  of  motion  for  attorner 
toshowUsanfhoil^.  ArHrp^T.2%,U-6iI,. 

'58. 

648.  Also  in  support  of  motion  to  set  aside  ft- 
defonlt.  Eomwl  V.  State,  14-493,  '60;  WhUesid^ 
V.  Adams,  26-250,  '66;  !Dumps(m  v.  Whtie,  18- 
373,  '62 ;  Bingham  v.  Stumpk,  48-97,  '74. 

644.  Supreme  court  can  not  decide  a  right  to- 
a  eontinnanee)  when  affidavit  on  which  motion 
is  based  is  not  a  part  of  record  by  bill  of  excep- 
tions, or  order  of  court.  Long  v.  State,  48-58^ 
'74 ;  Beard  v.  Slate,  64-413,  '76 ;  FuUcermm  v.  Anb- 
tlr<ma,  89-472,  '72. 

646*  Nor  for  a  new  trial*  Though  same  are 
copied  by  clerk  in  transcript.  VanderharrY.  State, 
61-91,  75.  See  Whaley  v.  Qleaaon,  40-406,  72; 
KeUenberger  v.  iVrm,  4^-282,  74:  Aurora  Fir^ 
Ins.  Oo.  V.  Johnson,  46-316,  74;  XbuOy  t.  Slate, 
88-437,  '71. 

646.  Kor  affidavits  to  Bet  adde  a  snbods- 
glon.   Jlftln  V.  BtusfttHun.  86-490,  71. 

647.  Also  fo»  a  eontinoanoe.  Kennedy  v. 
Safe,  37-365, '71  ;  Coehran  v.  2)«W,  16-476,^61 ; 
Wilson.  V.  Coles,  2  Blf.  402,  '31. 

648.  Also  to  support  motion  to  sabstltate  or 
strike  out  plea^g.  Merria  v.  Cobb,  17-314» 
'61 ;  Haetelbaek  v.  Sinton,  17-546,  '61 ;  Bitter  v. 
Stiles,  82-318,  '69. 

6^.  Affidamts  and  evidence  referred  to  in,  but 
not  copied  into,  are  not  part  of  bill  of  excep' 
tions.  Kesler  v.  Myen,  41-543,  73;  Stevari  v. 
AmUi, 89-161, 73;  MtsingY, Blair, ii-M6t'74, 

T.  Hiseellaneouu 

660*  An  attorney  at  law  may  make  affidavits 
for  his  client.  Abbott  v.  Zeigler,  9-511,  '57.  Cf. 
ShaOuek  v.  Megen,  18-46,  '59. 

651.  CompnlBion.  Court,  upon  proper  ap- 
plication made,  may  compel  refractory  persons 
to  make  their  affidavits  as  to  such  facts  as  may 
be  within  their  knowledge.  JSiufon  v.  Vail,  61- 
299,  '75;  Baler  v.  State,  49-507,  '75.  Thoogh 
affiant  may  be  adversely,interested  in  applicant. 
Baler  v.  i^aie,  supra. 

662.  Affidavits  can  not  be  made  to  take 
place  or  serve  purpose  of  an  answer  in  abate- 
ment or  in  bar.  KeUogg  v.  Sutherhnd,  88-154,  '71. 

658.  Time  to  prepare.  A  party  is  not  en- 
titled to  time  to  prepare  an  affidavit  as  a  mat- 
ter of  right.  When  record  shows  no  good  rea- 
son why  affidavit  had  not  been  filed,  and  court 
overruled  a  motion  for  a  continuance  and  re- 
fused to  grant  time  to  prepare  an  affidavit,  it 
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-vill  be  presumed  that  court  acted  right  Fergvr 

■san  V.  Kama^,  41-511, '73. 

654.  SnlHcleney  vtm  Where  neither  in  record 
nor  in  brief  is  affidavit  questioned  a8  to  contain- 
ing all  evidence,  point  must  be  waived  and  can 
he  00  ground  for  a  rehearing.  Hood  v.  Pearson, 
«7-368,  '79. 

655*  An  ej  -parte  affidavit  need  not  state  that 
it  contains  all  evidence. 

66B.  An  affidavit  for  a  continuance,  for  a 

•change  of  venue,  to  found  a  rule  upon,  in  attach- 
ment, for  contempt,  in  matters  of  surprise,  on  s 
motion  for  a  new  trial,  to  obtain  a  writ,  to  verify 
»  plea  or  service  of  a  stimmonH,  or  for  an  in- 
junction, neetl  not  show  itcontained  ail  evidence 
upon  the  subject.  Id. 

657.  An  atlidavit  is  addressed  to  court,  not 
to  issues  of  cause;  it  is  to  obtain  some  order  of 
court,  not  to  prove  a  fact ;  to  "  evince  truth  from 
fnct^"  not  evidence  to  prove  tliem.  Id. 

6o8>  Where  an  affidavit  supported  a  motion, 
which  court  passed  upon,  it  was  presumed  hj 
Supreme  Court,  record  not  contradicting,  to  be 

-sole  ground  of  action,  though  motion  admitted 
of  counter  affidavits,  or  other  contradictory  evi- 
dence. Id. 

659.  Loss,  and  personal  diligence  of  loser,  is 
sufficiently  shown  by  his  affidavit,  when  filed 
urith  a  complaint  upon  a  lost  note,  and  there 
-was  no  noa  «>{  factum  filed.  CUoekcnd  v.  Wondi, 
18-545,  '59. 

AFPRAir. 

660.  In  an  indictment  for  an  affray,  it  is  suf- 
ficient to  allege  county  where  offense  was  com- 
.niitted,  without  specifying  township.    SlaU  v. 

WanusTy  4-604,  '53. 

661.  A  highway  is  not  necessarily  a  public 
place  for  an  affray.  SbOe  v.  Waidy,  29-206,  '67 ; 
64-553.    (R.  S.  '81,  1980.) 

662.  Indictment  against  two,  for  aflTray.  Only 
proof  was,  that  defendants  were  seen  in  close 
^combat  lying  on  ground.  Held;  evidence  not 
sufficient  to  support  indictment.  Simple  fact 
that  two  were  seen  fighting,  is  no  ground,  per  ae, 
toprMUmethattheyfoughtby agreement  Klum 
V.aote,lBlf.  377,^26. 

668.  A  person,  after  having  been  convict^ 
of  an  affray  before  a  court  of  competent  juris- 
diction, can  not  be  again  convicted  of  an  assault 
and  battery  for  same  act  as  give  rise  to  conTic< 
tioD  of  affray.    Fritz  v.  SlaU,  40-18,  '72. 

A^nt.  See  Principal  and  Agent 

AytstmeBt.  See  Bailment,  Animals. 


AGRBBD  CASBS'AND  STATB- 
MKNT  OF  FACTS. 

664.  An  a^ed  statement  of  ftwts,  nnder 
section  386,  must  be  accompanied  by  an  affida- 
vit  Slmrw^v.  Sharpe,  27-607,  '67. 

66fi.  When  one  of  several  parties  to  an  ac- 
tion was  in  court,  when  a  statement  of  facts,  as 
agreed  apon  as  true  by  all  remaining  parties,  was 
r«id  in  evidence  without  his  objection,  he  can 
not  in  S.  C.  object  to  admission  of  same  in  evi- 
dence aserror.  WhitdiaUv.  Crawford,  87-147, '71. 

666.  When  a  cause  was  submitted  to  court 
Obelow  upon  an  agreed  statement  of  facts,  S.  C 


can  iadnlge  In  no  presnmptions  in  favor  of 
finding  of  court  below.  Hannum  v.  Slate,  88-32, 
*71;  LACK  Co.  v.  Xwwsy,  8-402,  '66. 

667.  S.  C  must  weirt  endenee  as  if  tker 
were  trying  case  orf^nally.  I.  A  C.  B.  Oo.t. 

Kirmey,  gupra. 

668.  Error  is  available  on  appeal  without 
motion  for  new  trial.  Fisher  v.  Purdue,  48-323, 
'74;  State  V.  Bd,  Corns.  Neatoa  CWy,  66-216, '79. 

669*  When  there  is  no  reason  for  a  new  trial, 
S.  C  may  reverse  a  judgment  with  coBts,  and 
remand  eanse,  wit&  InstraeUons  to  rmer 
judgment  pronounced  by  it.  OUj/  J^emnr 
viUev.  Steamboat,  35-19, '70. 

670.  Jnrisdictlon.  Parties  can  not  by  agree- 
ment submit  for  consideration  of  8.  C.  any  ques- 
tion not  presented  by  record.  Bd.  Oma.  La- 
Grange  Co.  V,  Newman,  85-10,  '70.  Nor  when  a  , 
cause  of  action  between  parties  is  not  shown. 
Gregory  v.  89-66,  IS?.  The  submission 
of  a  cause  to  this  court  on  an  agreed  state- 
ment of  facts  does  not  excuse  the  failure  to 
move  for  a  new  trial  below.  McDonald  v.  Stadtr, 
10-171,  '68.  Cf.  12-187.  Presumptiona.  Ac- 
tion against  a  guardian,  for  value  of  services  vol- 
□ntarily  rendered  in  rearing,  educating  and  car- 
ing for  his  ward,  above  the  amount  of  services  ren- 
dered bysuch  ward.  An  agreed  statement  of  facts 
as  to  character,  but  not  the  value  of  the  services 
was  nven  the  court,  who,  on  the  defendant's  deny* 
ii^  uie  plaintiff  was  entitled  to  more  than  the  aer* 
vices  of  sndi  ward,  found  for  the  defendant,  there 
being  no  evidence  as  to  the  value  of  the  services 
of  either.  Mdis  not  error.  Brown  t.  Bogart,  01- 
449,  '78. 

Agrfcnltaral  CoOeges.  See  Schools. 

ACSRICfTLTURAI.  ASSOCIA- 
TIONS AND  FAIRS. 

671.  County  commissioners  are  not  author- 
ized by  act  of  March  8,  '73, 1  R.  S.  '76,  64,  to 
make  appropriations  to  assist  an  agricultural 
society  id  paying  off  its  debts;  and  where  snch 
appropriation  is  made,  and  turder  issued  on 
county  fund%  payment  mav  be  enjoined.  War- 
ren Go.  J.  S.  Co.  V.  Barr,  65-30, 76.  («.  R  S.,  '81, 
5806.) 

672.  Pnrdne  University.  Bonation  by  a 

county  to  secure  location  of  agricultural  ool- 
1^,  contemplated  by  act  of  Congress  of  Julv  2, 
'62,  and  of  I^egislature  of  Indiana  of  Mar.  6,*65, 
was  not  authorized  in  January,  '69.  But  an  oi^ 
der  making  an  appropriation  for  such  purpose  is 
not  void,  and  may  be  ratified  by  L^isfataie. 
Marks  V.  Trwleea  Pwdiu  Thwertib/,  87-156,  '71. 

678.  Such  an  order  made  by  board  of  com- 
missioners of  Tippecanoe  county  in  '69  was  rat- 
ified by  act  of  Legislature  of  May  6,  '69,  ac€»pt- 
ing  donation.  Id.   (B.  8. '81,  4,665.) 


AUBI. 

674.  Talneof  asGTMenee.  There  is  no  rule 
which  requires  that  evidence  produced  to  prove 
an  aUbi  ought  to  be  scrutinized  more  carefully 
than  any  other  affirmative  defence.  Saler  v. 
State  56-378,  '77 ;  French  v.  Slate,  12-670,  '69. 

675*  It  is  error  to  give  instructions  which 
throw  a  suspicion  upon  defence  of,  or  evidence  in, 
support  of  an  aUbi.   AUnn  v.  SUiU,  68-698^  *78; 
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Saler  v.  6ft-378,  77;  Lime  \.  SUiU,  51- 
172,  '75. 

C76>  It  is  error  to  instruct.  "This  is  a  saffi- 
-cient  I^gal  defence,  if  it  is  proven  to  be  true  by 

testimony  of  witnesses  who  are  worthy  of  credit." 

Defence  of  alibi  does  not  belong  to  doctrine  of 
•doibts,  which  entitles  defendant  to  be  acquitted. 

Bamsv.StaU,  4«-311,  '74. 

677.  BeasOBable  Boabt.  It  is  error  to  in- 
.ttruct:  "I>e>fendsnt  having  introduced  evidence 
for  purpose  of  establishing  an  cdSn,  •  •  •  • 
if  be  £uled  to  cover  whole  time  necesqary  when 
'crinemay  have  been  committed,  then  you  would 
be  warranted  in  paying  no  attention  to  such  tes- 
timoay."   Kaufman  v.  8uue,  49-248,  '74. 

678.  Where  exact  time  of  commission  of  of- 
ienae  is  not  shown,  but  is  shown  to  have  been 
■done during  a  night  or  part  of  a  nit^t^  evidence 
of  aBbi  ongnt  to  cover  whole  of  soda  tune.  Wegl 
v.  Sou,  4S-483,  74. 

679.  Defendant  endeavored  to  prove  an  alibi. 
It  was  error  to  instruct  that  "  if  evidence  Batis- 
te jonr  minds  that  the  defendant  was  in  fact 
in"  another  plac^  at  time  offense  was  committed 
than  place  where  it  was  committed,  "  it  will  be 
your  duty  to  acquit."  It  shouid  have  been  "  if 
-evidence  raises  a  reasonable  doubt  as  to  whether 
defendant  was  at"  place  where  offense  was  com- 
mitted. HowaM  V.  Slate,  60-190,  '75.  Cf.  Kauf- 
ipum  V.  5ta/e,  49-248,  74;  Biima  v.  SlaU,  46-311. 

680*  Also  error  to  instruct  that  "  you  should 
detemine  irbether  itwaspoasi&fe**  for  defendant 
to  80  from  one  place  to  a  certain  other  place. 
"If  you  find  *  *  that  it  was  impossible," 
-<ifi6tismadeout  v.  State,  6(M16, '75.  Cf. 

-4diiiii8  V.  SUxU,  42-373,  '73.  And  also  "  whether 
it  was  actually  or  physicallv  impossible  for  ac- 
cused to  haTe  been  at  both  places."  Weti  v.  State, 
4a-483,  74. 

681.  An  aSdATlt  for  a  oonttBiuiice,  on  ac- 
'«onBt  irf  absence  of  a  wikiess,  who  would  prove 
an  alibi  "on  nig^t  of  murder,"  but  whose  evi- 
dence would  not  cover  whole  night,  and  also 
3>n)ve  him  "not  in  vicinity  of  place  all^^  as 
place  of  murder,"  but  not  stating  distance  from 
-Boch  place,  is  insufficient.   Btaioen  t.  The  SUUe, 

4$-m,  '77. 

682.  Proof*  Indictment  against  A  and  two 
-others  unknown,  for  an  assault  and  battery  with 
intent  to  rob.  State  was  permitted  to  prove  that 
•doting  afternoon  and  evening  preceding  assault, 
vhich  was  about  nine  o'clock  at  nigh^  defend- 
ant, and  B  and  C  were  seen  together,  and  that 
upon  these  persons  being  brought  into  presence 
-oi  prosecuting  attorney  next  day,  defendant  and 
B  were  partially  recognized,  as  two  who  were 

Sreeoit,  eng^ed  in  crime ;  but  principal  witness 
id  not  implicate  nor  mention  B  or  C.  Defend- 
ant having  shown  that  B  and  C  went  to  their 
room  at  half  after  eight  o'clock,  ofiend  to 
that  B  was  in  bed  at  time  of  assault  etc.  joefd/ 
this  evidence  shonld  have  been  heard.  Rowland 
V.  Slate,  14-676,  '60. 

68S.  If  evidence  tending  to  prove  an  a/t6i  is 
uncontradicted,  witness  unimpeacbed,  facts  testi- 
fied to  reasonable  of  themselves  and  notdis^roved 
or  contradicted,  attempt  to  prove  alibi  will  not 
be  a  circumstance  tending  to  prove  defendant's 
guilt,  simply  because  evidence  does  not  satisfac- 
torily account  for  whereabouts  of  d^endentdnr- 
tog  entire  period  of  Ume  within  which  offeiue 
S 


might  have  been  committed.  White  v.  SScote,  31- 
262, '69. 

684.  Bastardy.  Whererelatrix  testified  child 
was  begotten  by  defendant  on  a  certain  night,  and 
there  was  evi<vnce  that  about  such  time  she  had 
criminal  intercourse  with  several  others,  it  is 
^rror  to  exclude  evidence  in  behalf  of  defendant, 
thathewasnotafsnchplaceatsnch  time.  SampU 
V.  .State,  58-28, 76. 

Aiding  and  Abetting.  See  Accessoiy. 

ALIBNAXION. 

685.  A  grantor  possesses  no  power  to  pro- 
hibit alraolote  alienation  of  real  estate  con- 
veyed. He  may  do  so  for  a  period  of  time.  Andreua 
V.  f^pwlin,  86-262,  '71.  To  a  particular  person. 
Latioion  v.  Ingram,  28-360,  '67. 

606.  Atestatormay  make  such  specificlimita- 
tions.  Id. 

687.  A  testator  may  make  a  restriction  on 
power  of  alienation  of  lands  devised  by  him  to 
minor  heirs,  until  youngest  becomes  of  age,  and 
a  courtwilLhave  no  power  to  order  sale  of  such 
land  on  petition  of  guardian  of  such  infant  Id. 


ALIENS. 

688.  Blgbt  to  hold  office.  A  voter  under 
constitution  of  Indians^  though  not  a  citizen  of 
U.  S.,  is  eligible  to  office  of  township  trustee. 
McCarthy  v.  Trodke,  6»-507,  '78. 

689.  Law  presumes  all  residents  of  state  to  be 
citizens,  until  contrary  appears.  Stale  v.  Staek- 
mo,  6  Blf.  246,  '43. 

690.  An  alien  may  purchase  and  convey  land. 
HaMead  v.  Cbm's  Lake  Co.,  56-363,  '77. 

691.  At  common  law  an  alien  had  no  inherit- 
able blood  and  could  neither  take  nor  transmit 
land  by  descent,  and  alienage  in  any  mediate 
ancestor  interrupted  descent.  Jfurray  v.  Kdlu^ 
27-42,  '66. 

692.  This  disability  is  removed  by  statute  in 
favor  of  bom  fide  residents.    Id.    R.  8.  '81,  2918. 

693.  Title  at  common  law  might  be  divested 
by  an  inquest.    Halateadv.  CotrCaLaJce  Co.,Bwara, 

«94.  Title  of  52  (1  O.  &  H.  p.  255;  «.  R  S. 
'81,  2967,)  is  "an  act  concerning  real  proj 
and  alienation  thereof."  Subject  is  "  BmI  f 
er^."   Act  is  constitutional.    Murray  v.  £b 
27-42,  '66. 

695.  Aliens,  who  have  declared  their  inten- 
tion to  become  citizens  of  U.  8.,  may  hold  land 
in  fee  simple  in  this  state.  Staie  v.  Beaekmo,  8 
Blf.  246,  '46. 

696.  An  alien,  who  died  in  '32,  and  had  taken 
no  steps  towards  naturalization,  could  not  trans- 
mit title  to  real  estate  to  his  hein  by  descent 
Doe  V.  Lojoibv,  1-234,  '48.   Cf.  74-252. 

697.  A  father  and  his  minor  daughter,  both 
aliens,  came  to  U.  S.  in  '20.  Afterwaras,  in  same 
year,  father  made  a  declaration  in  proper  court, 
of  his  intention  of  becoming  a  citizen  of  U.  8., 
but  did  not  report  his  daughter.  Next  year  he 
purchased  land  in  this  state,  and  died  in  *2& 
without  being  naturalized,  having  devised  land 
to  his  daughter.  H^;  testator  might  have  ac- 
quired under  statute,  by  his  purchase,  a  perfect 
tiUe  to  land;  but  such  title  could  not  pass  by 
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devise  to  his  alien  daaghter.  Hdd;  neither  an 
alien,  nor  any  person  claimine  from,  throUf^h, 
or  under  an  alien  ancestor,  could  acquire  a  title 
to  real  estate  by  descent,  ^dm  v.  Doe,  6  BU. 
341, '42. 

698.  Naturalisation.  Declaration  of  an  alien 
of  hb  intention  to  become  a  citizen  of  U.  S.  was 
not  objectionable  because  name  of  queen  or  sov- 
ereiffQ  vas  not  stated.  £zi)arte.Sbit»,8  Blf.39d, 
'47.       B.  a, '81,  5492.) 

999,  DnriBg:  elTll  wsr  all  inhabitants  of 
states  of  Lonisiana  and  of  Indiana  were  ene- 
mies, and  all  commercial  intercourse  and  con- 
tracts between  them  were  prohibited  and  unlaw- 
ful, unless  they  came  within  exception  named 
in  president's  proclamation.  Exception  applies 
only  to  trading  by  special  license,  and  does  not 
release  inhabitants  from  any  other  liabilities 
produced  by  a  war.  pBrkauv.BogenyS&-li*,'7l. 

700*  An  answer  that  plaintiff  has  bera  and 
is  engaged  in  aiding,  etc.,  rebellion,  etc.,  against 
U.  S.,  should  state  particular  acts  of  rebellion 
which  plaintiff  has  committed.  Meniv.Batkbone, 
21-464,  '63. 

701<  Plea  that  plaintiff  is  an  alien  enemy 
should  be  rejected  on  motion,  if  nation  in  which 
plaintiff  is  allied  to  be  resident  be  at  peace 
with  ours;  treaties  with  foreign  nations  being  a 
part  of  law  of  land,  of  which  coorts  are  bound 
to  take  notice.   BoAy  T.  Dvbou,  1  Blf.  255,  '23. 

702»  An  indictment  can  not  be  objected  to 
becaose  one  of  grand  joron  who  found  it,  was 
an  alien.  Aite  T.  llybr,  8  BU.  178, '46. 


Alimony.  See  Divorce. 


AUowuee*    See  County  CommiadoDeis,  Dece- 
dent's &tates. 


708.  Mei^er.  A  gave  his  note  to  B  bearing 
6  per  cent  interest,  and  containing  an  agree- 
ment to  pay  attorney's  fees.  Note  was  secured 
by  mortgage.  Subsequently,  but  prior  to  ma- 
turity of  note,  to  obtain  a  release  of  mortgage, 
he  and  C,  his  proposed  new  security,  met  en- 
dorsee of  note  and  consented  that  words  "  ten 
per  cent,  interest  after  maturity  "  should  be  in- 
serted. Indorsee  consented  that  C  should  sign, 
as  surety.  A  obtained  release  of  land.  B  ob- 
tained judgment  on  note  against  A  and  C,  in- 
cluding attorney's  fees.  Prior  to  said  alteration 
of  note,  an  act  was  passed  making  conditional 
agreement  to  pay  attorney's  fees  void.  A  ap- 
pealed from  judgment,  but  C  did  not  HeJd;  A 
could  not  complain  of  enforcement  of  contract 
as  originally  made  by  him.  Nelson  v.  White,  61- 
139,  '78. 

704.  An  alteration  made  by  a  stranger  to  an 
instrument  without  participauon  of  party  inter- 
ested, is  a  mere  spoliation  and  will  not  affect 
rights  of  parties.  Slate  v.  Berg,  60-496,  76; 
Ooehran  v.  Nebeker,  48-459,  '74. 

705.  Jlflterial.  After  delivery  of  a  note, 
payee,  without  knowledge  or  consent  of  maker, 
so  altered  it  as  to  increase  rate  of  interest  and 
by  making  it  payable  in  bank.  Held;  note  was 
void.   Shanks  v.  Alberl,  47-461,  '74. 

706.  Such  alteration,  by  adding  a  clause  to 
pay  interest,  without  consent  of  a  surety,  will 


avoid  note  as  to  him.  Hart  v.  Cbnuer,  80-219. 
'68;  £buiUsv.  Hart,  17-329, '61.  Atsoaa  altera- 
tion, at  instance  of  payee,  by  addition  of  other 
co-makers,  after  delivery,  without  consent  of 
original  makers,  will  avoid  note  as  to  latter. 
Bowers  V.  Briggs,  20-139,  '63;  Harper  t.  Slate,  7 
Blf.  61,  '43.  CL  27-41;  81-76, 128;  18-286;  8- 
346. 

707.  Also  as  to  an  indorser,  when  tbOB  altered 
after  indorsement  withoat  his  consent.  Haay 
Coats,  17-161,  '61. 

708.  If  a  note  negotiable*  under  statale  merely, 
be  changed  by  payee  or  holder,  after  deliver^,, 
without  knowledge  of  maker^  and  wiAoat  his- 
authority  expreswd  or  implied,  to  b*  a  note- 
payable  in  bank  in  this  Bute,  such  altenUon  is- 
material,  and  avoids  note,  releasing  maker.  Mo- 
Coy  V.  Lockwood,  71-319,  '80. 

709.  And  this  applies,  even  though  rach  note- 
be  assigned  to  a  thtnl  person  without  notice  of 
such  alteration.  Id. 

710.  Where  a  blank  is  left  for  inserting  place- 
where  payable,  note  at  time  of  execution  having: 
otherwise  all  elements  of  commercial  paper,  and 
maker  in  answer  to  question  by  payee  as  tO' 
where  payable,  mentions  a  certain  bank,  payee- 
has  implied  authority  to  insert  name  of  bank 
mentioned ;  and  such  note  is  valid  in  bands  of 
an  indorsee,  even  though  he  had  noUce  <rf  alter- 
ation. Marshaa  V.  Dreaelier,  68-358,  '79.  CL  72- 
■533  ;  71-319. 

711.  But  in  such  case,  payee  has  no  implied 
authority  to  fill  such  blank  with  matter  other 
than  that  for  which  it  is  apparent  that  such 
blank  has  been  left.  JUcCbyv.  Lochoood,  supra. 
JfbrsAafl  T.  i^raeAer,  swra,  disUngnished. 

712.  After  words  "^witb  interest,"  and  with- 
out any  punctuation  mark,  a  blank  was  filled 
by  payee,  after  execution,  with  words  "payable 
at  First  National  Bank  of  Eendallville.'*  Hddr 
such  words  were  foreign  to  manifest  purpose  for 
which  such  blank  was  left,  and  inserting  thereof 
vitiated  note.  Id. 

718.  A  note  governed  by  law  merchant,  con- 
tained a  condition  that  it  was  not  to  be  paid, 
unless  sales  of  certain  machines  should  be  mado' 
to  amount  of  note,  within  time  that  note  had  to- 
run.  Condition,  without  consent  of  maker  was- 
effaced.  Heid;  alteration  was  material  and 
maker  not  liable,  though  it  may  be  held  by  in- 
nocent holder.    Cochran  v.  Nd)eker,  48-459,  '74. 

714.  A  material  alteration  after  delivery,  by 
a  party  who  claims  under  it,  or  one  nnder  whom 
he  claims,  made  without  consmt  of  maker, 
avoids  instrument  Orimm  t.  ^ersoL,  S&-246, 
'65 ;  SUmer  v.  Ea'u,  6-15^  '55 :  Stole  v.  Ptike,  7 
Blf.  27,  '43 ;  iitcAnionil  manfg  Co.  r.  Daria,  7 
Blf.  412,  '45. 

71&.  Where  one  makes  a  material  alteration 
in  a  note  without  knowled|^  or  consent  of  signer, 
latter  is  released  from  liability  as  makeror  surety 
upon  such  note  in  hands  of  person  who  made  alter- 
ation. lM£!kny.Hare,9,i-i\\^*m-,  AUiatY.Mar- 
ney,  66-398,  79.  AlUer,  where  such  note  passes- 
into  the  hands  of  an  indorsee  for  value,  before 
due,  in  the  ordinary  course  of  business.  l^piUer 
V.  James,  S2-202,  '69;  Deardoiffv.  JWmm,  24- 
481,  '65;  State  v.  McOarl^,  81-76,  '69;  BhebaeS 
V.  Slate,  26-204,  '66. 

716.  Where  A  signed  a  county  treasurer's 
bond  asco-surety  with  B,  who  had  already  signed 
it,  and  B,  before  deliveir,  erased  his  signature 
without  the  knowledge  of  A.  jB<eU/  in  suit  upon 
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bond,  A  was  not  bound.  Slate  v.  Bhirt  82-313, 
ISO.  CLAilmv.Mm^,  9&~398,'79. 

717*  A  snrety  is  discnaif^  by  any  material 
ftlteiation  of  the  contract,  made  without  his  con- 
sent.   Jvdak  V.  Zimmerman,  22-388,  '64. 

718.  Bnt  where,  prior  to  delivery  of  a  note, 
in  alteration  is  made  with  consent  of  surety, 
BQch  note  is  not  rendered  void  either  against 
maker  or  surety.    PmUter  v.  Zuhuf,  88-155,  71. 

719*  Answer  by  surety^  in  suit  on  note,  that 
after  he  had  tiffned  same,  it  had  been  altered  by 
uuerting  a  date  prior  to  true  one,  is  bad,  there 
being  no  allegation  that  such  alteration  had  been 
made  after  delivery,  or  that  it  had  been  done 
with  knowledjte  of  payee.  Emmona  t.  dtedcer,  S5- 

321, -re. 

720*  Although  alteration  of  note,  with  knowl- 
edge of  payee,  but  not  of  surety,  made  terms  of 
note  more  favorable  to  surety,  in  1^^  effect, 
identity  of  note  is  destroyed,  and  surety  b  re- 
leased. FhaMm  Lift  In$.  (h.  t.  Oouriaey,  60-134, 
77;  Cobum  v.  Webb,  68-96;  StAneamd  v. 
M-24S.   Cf.  72-308. 

721.  Spoliation.  When  a  surety  of  an  official 
bond  erases  his  name,  for  purpose  of  releasing 
himself  from  obligation,  with  consent  of  county 
auditor  and  county  commissioners,  he  is  not  re- 
leased. It  is  only  a  spoliation.  Awimob  v.  Stale, 
80-26. 

722.  AHeratlOB  bj  offleer.  Public  officer 
and  custodian  can  in  no  sense  be  r^^rded  as 
agent  of  parties  interested.  It  would  be  a  start- 
ling doctrine  to  hold  that  legal  custodians  of 
(Acial  bonds  could  release  obligors  by  making 
material  changes  in  bonds.  State  r.  Bay  el  id., 
58-496,  "75. 

728.  An  alteraUon  of  a  contract,  which  is 
immaterial,  does  not efl^  it  Harnav.Suae,64~ 
2,76;  Suae  v.  Berg,  5<M96,  75.  CL  Gteknm  v. 
Meker,  48-459,  462,  74. 

724.  Altering  dates,  as  to  when  a  trustee  was 
elected  and  qualified,  is  not  a  material  altera- 
tion of  his  omcial  bond,  as  it  does  not  change 
period  covered  by  bond.   Sate  v.  Berg,  supra, 

728.  Alteration  by  payor  and  payee,  of  time 
of  payment  of  a  note,  dischaigea  indorser.  Beli 
T.£feAi»t,7Blf.466,'45. 

728.  In  an  action  on  a  mortgage  against  a 
purchaser  of  property  subject  to  mortgage,  it  is 
no  defense  that  record  of  said  mortgage  was  so 
altered  as  to  change  date  of  maturity  of  indebt- 
edness. It  was  an  immaterial  matter.  Hem- 
Urttl  V.  Kvttner,  68-319,  77. 

727.  Actions  ob  notes  negotiable  by  law 
Merchaat*  Answer  material  alteration  of  note. 
Beply  that  such  alteration  consisted  merely  in 
temoval  from  such  note  of  a  written  agreement, 
which  was  so  attached  that  it  could  be  separated 
and  leave  note  a  perfect  negotiable  instrument; 
that  such  agreement  had  been  removed  without 
knowledge  of  plaintilT,  prior  to  his  purchase 
thereof  before  maturity ;  that  said  defendant  at 
time  of  the  execution  of  the  note  was  intelli- 
gent and  able  to  read ;  that  plaintiff  was  ignor* 
ant  that  any  such  aneemmt  was  or  had  oeen 
a  part  of  such  note.  Ndd;  reply  was  sufficient. 
(Wfv.  iVe6«i(r,  68-425,77.  Cf.  88-359;  88- 
301;  84-120  ;  71-319;  72-633. 

728.  Stranger,  where  an  alteration  of  a 
note  is  made  by  a  stranger,  rights  of  a  party  to 
instrnment  are  not  affected.  Cochran  v.  NdieJcer, 
4M59,74;  SUtU  v.  Berg,  5(M96,  76;  8&-129. 

728.  Borden  of  prooL  If  on  insfwction  no 
Indication  of  alteration  appears  on  face  of  a 


note  burden  of  proof  lies  on  party  pleading  the 
alteration.   Meikd  v.  I^ate  Samiigt  InstUution 
Ckioano,  86-365,  71.    Cf.  Sehnader  v.  Bapp,  88- 
270,  70. 

780.  Alteration  of  guaranty,  signed  by  ono 
person,  from  "  I  guarantee,"  to  "  we  goarantecj" 
IS  immaterial,  as  it  is  his  several  obligation  m 
either  case.    Kline  v.  Raymond,  70-271,  '80. 

731.  Note  providing  for  interest  after  ma- 
turity, was  dated,  by  agreement  of  parties,  as  at 
a  time  after  real  date  of  its  execution.  A  sub- 
sequent holder,  without  knowledge  of  maker^ 
struck  out  agreed  date  and  inserted  true  one. 
Held;  such  material  alteration  as  to  vitiate  note. 
HamHim  v.  Wood,  70-306,  '80. 

782.  Alteration  of  a  note,  by  payee,  with 
no  fraudulent  intent,  without  knowledge  or  con- 
sent of  makers  or  sureties,  by  erasing  words  as 
to  interest "  after  maturity,"  avoids  and  annuls 
note  as  to  those  not  consenting.  DieCi  t.  Bardert, 
72-208,  '80. 

788.  In  an  action  by  assignee  of  note  pay- 
able in  bank,  an  answer,  that  principal  of  note 
was  changed  from  $25  to  $125,  without  maker's 
consent;  that  plaintiff  had  notice  of  same  be- 
fore assignment;  that  assignment  was  made  to 
plaintiff  without  any  consideration  by  him  paid. 
isBood.   CbUio-v.  n^ou^A,  64-466, 78. 

784.  If  oneandertake  tomake  asteamengine 
for  two  partners  to  be  of  certain  dimensions,  and 
of  best  quality,  and  one  partner  afterwards  cause 
patterns,  about  to  be  used  for  casting  for  engine, 
to  be  altered ;  and  casting  be  made  according  to 
altered  patterns;  undertaker  will  not  be  respon- 
sible for  sufficiency  of  ennne.  Dare  t.  Saaieer, 
6Blf.491,'41. 

786.  A,  who  had  long  been  in  habit  of  draw- 
ing and  indorsing  bills  of  exchange  fbr  accom- 
modation of  B,  to  be  filled  op  with  such  sums  as 
latter  might  want,  but  who  had  never  expressly 
authorized  him  to  put  in  clause  waving  valua- 
tion laws,  signed,  in  blank,  one  of  two  bills  as 
marker,  and  other  as  indorser.  Bill  drawn  by 
A  was  accepted  by  B  as  drawee,  and  indorsed  by 
C  and  D,  and  was  filled  up  by  E  and  F,  who 
added  clause  waiving  appraisement  laws.  Other 
bill  was  signed  by  B  as  drawer,  accepted  by  C 
and  Das  drawees,  and  with  A's indorsement  upon 
it,  passed  over  to  E  and  F,  who  filled  it  up  as  in 
other  case,  inserting  clause  waiving  appraise- 
ment laws.  Thus  filled  up,  they  were  given  to 
E  and  F,  in  novation  for  the  two  other  bills,  to 
which  A  was  a  party  for  accommodation  of  B, 
and  which  did  not  contain  clause  waiving  said 
laws.  Upon  these  bills,  £  and  F  sued  A,  who 
answered,  denying  under  oath  that  lie  drew  one, 
or  indorsed  other.  Held;  foregoing  facts  sus- 
tained answer.    HoUtrnd  V.  Haieh,  11-497,  '58. 

786.  Alteration  of  a  note,  signed  by  A,  B, 
C  and  D,  "  threes  of  Univeraalia  Church,"  by 
erasing  words  in  itaiies,  was  harmless.  It  was 
not  material.  Note  read  "we  promise,"  etc. 
Hmes  V.  Mailhews,  68-412,  78. 

787.  I^  after  execution  of  a  note  providing 
for  interest  after  maturity,  holder,  without  con- 
sent of  maker,  strike  out  words  "  after  maturity," 
it  Is  a  material  alteration.  Brooks  v.  Alien,  82- 
401,  78. 

788.  )Law  or  fact.  Whether  an  alteration  is 
material  or  not  is  a  question  of  law.  Whether 
wrongfully  made,  is  one  of  fact.  Cochran  v.  if^ 
beker,  48-459,  '74. 

789.  Executed  contract.  An  alteration  of 
a  deed  by  which  an  estate  or  interest  vested, 
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does  not  defeat  or  destroy  such  estate  or  inter- 
«»t  Id. 

740.  A  jfrantee  of  a  deed,  for  purpose  of  de- 
fraudioff  his  creditors ;  inserted  name  of  his  wife 
in  deed,  thereby  making  grantees  tenants  by 
entireties.  An  action  will  lie  by  hia  creditor 
to  subject  such  land  to  payment  of  his  debt. 
WiMs  V.  Bomn,  65-331,  76. 

741*  Such  action  can  not  be  maintained  if 
evidence  does  not  show  parties  to  deed,  descrip' 
tion  of  property,  or  whose  money  paid  for  it,  or 
that  title  to  property  is  in  husband.  Id. 

742.  Debt  upon  l>ond  of  a  county  agent  Dec- 
laration alleged  that  agent  was  dead  and  that 
defendant  was  surety  on  bond.  Fifth  count  al- 
that  D,  countT  agent,  executed  his  official 
bond  with  Pt  B  and  E,  as  sureties ;  that  after- 
wards, etc.,  D  desired  to  have  E  released  from 
his  liability,  and  V,  defendant,  substituted  in 
his  place;  that  proceedings  were  had  before 
board  of  commissioners  for  that  purpose ;  that 
E  was  released,  with  consent  of  D,  and  without 
knowledge  or  consent  of  P  and  6 ;  and  that  V 
then  and  tliere  executed  said  bond.  Breach — 
non-payment  by  D  of  money  received  by  him  by 
virtue  of  his  office.  First  plea  to  this  count 
states  that  at  time  name  of  E  was  struck  out, 
and  when  defendant  executed  bond,  he  did  not 
know  that  E's  name  was  struck  out ;  and  that 
E  was  released  without  knowledge  or  consent  of 
V  and  B.  Held;  that  this  plea  was  bad,  and 
that  such  release  of  E  did  not  affect  defendant's 
liability.   StaU  v.  Van  i^fl,  1-304,  '48. 

748.  When  evidence.  Where  alteration 
of  an  instrament  is  of  such  a  character  as  to 
defeat  its  operation  for  any  purpose  (as  in  case 
of  erasure  of  signature  and  seal  to  a  deed,  or 
other  instrument,  so  that,  admitting  all  to  be 
true  that  appears  upon  instrument  when  pro- 
duced, it  woiud  be  void  in  law)  it  should  be  ex- 
plained, in  first  instance,  before  it  should  be 
permitted  to  go  to  jury.  In  other  cases,  instru- 
ment should  be  given  in  evidence,  and  should 
go  to  jury  upon  ordinary  proof  of  its  execution, 
although  an  alteration  may  appear  in  it,  leav- 
ing parties  to  such  ex^anaton  evidence  as  they 
nuy  choose  to  offer.  But  if  there  is  neither  in- 
trinsic nor  extrinsic  evidence  as  to  when  altera- 
tion was  made,  presumption  of  law  is  that  it  was 
made  before  or  at  execution.  Stoaer  v.  Ellis,  6- 
162,  '56. 

744.  Upon  execntion  of  a  writ  of  inquiry 
after  a  judgment  by  default,  in  a  suit  on  a  note, 
execution  can  not  be  disputed,  but  jury  must  be 
satisfied  that  note  produced  is  same  as  described 
in  declaration.  But  jury  is  not  obliged  to  dis- 
regard note  because  an  erasure  or  alteration,  un- 
explained, appears  upon  its  face.  Rnmioa  v. 
Cnme,  4  Blf.  466,  '38. 

745.  Erasure  ofa  subserlptlon  of  stock  does 
not,  per  «,  prevent  a  suit  upon  it,  for  parol  evi- 
idence  is  admissible  to  explain  purpose  and  cir- 
cumstances of  such  erasure.  •/oAnaon  v.  W.  <£  Mt. 
V.  P.  O).,  '61. 

746.  Where  a  note  is  so  mutilated  that  payee's 
name  is  illegible,  such  payee,  in  a  suit  upon  note, 
must  prove  that  note  was  made  to  him,  that  he 
had  possession  of  it  at  commencement  of  suit, 
and  tnat  it  was  mutilated  under  circumstances 
not  affecting  its  validity.  Match  v.  Dickinton,  7 
Blf.  48,  '43. 

747.  Erasure  of  sabscriptlon  of  gtock.  A 
Babscribed  stock  upon  articles  preliminary  to 
organization  of  a  corporation  and  after  other 


Eersons  had  subscribed,  but  before  omniKation, 
e,  without  consent  of  other  subscribers,  so  de- 
faced his  subscription  with  a  penknife,  as  to  ren- 
der it  partially  illef^ible.  add;  such  erasure 
did  not  prevent  a  suit  upon  subscription.  Jo&n- 
Kmv.W.AM.V. P.  Co.,  mpra. 

748.  In  suit  on  a  note,  by  assignee  against 
maker,  latter  answered  denying  assignment  as  it 
appeared,  but  averring  that  note  was  indorsed  to 
"  R  and  B  and  others/^and  that  the  "  others  "  had 
not  been  joined  as  parties.  Defendant  objected 
to  admission  of  assignment  in  evidence,  but  plain- 
tiff claiming  that  words  "and  others"  haa  been 
erased  in  pencil,  and  formed  no  part  of  assign- 
ment They  were  "  further  erased"  with  ink,  at 
suggestion  of  court  Hdd;  nothing  appearing  to 
contrary,  S.  C  could  not  sapr  that  court  Wow  was 
guilty  of  abuse  of  discretion.  Oraxford  v.  Red' 
way,  62-573,  '78. 

749.  If  additional  surety  sign  a  note  without 
knowledge  of  original  surety,  it  is  not  such  alter- 
ation as  will  discfaai^  forme^  and  he  will  be 
liable,  though  he  executed  it  solely  on  account  of 
latteA  signature  and  apparent  liability.  Orm- 
daU  T.  Pint  NaL  Bank  Aabum,  61-349,  *78. 

750.  B«nedj.  A  had  a  check  on  a  bank, 
whose  amount  had  been  wrongfully  raised.  It 
being  after  banking  hours,  he  wished  it  to  be 
cashed  by  B,who  took  it  to  bank,who  promised  to 

gay  it  during  banking  hours.  B  paid  toe  amount 
heck  was  indorsed  to  him;  on  presenting  it  to 
bank,  it  was  cashed.  There  was  no  knowledge 
of  forgery  bv  B  or  bank.  On  discovering  fraud, 
bank  sned  B  to  recover  amount  paid.  MeU;  B 
waslUble.   i%inb«  v.  A»er,  67-600, '79. 

761.  FUltnff  bUnkg.  A  note  had  all  char* 
acteristics  of  commercial  paper  except  place  as 
to  where  it  should  be  payable  was  left  blank. 
Maker,  at  time  of  executing  it,  asked  payee 
where  it  would  be  left  for  paymrat  Payee  an- 
swered b;^  naming  a  certain  bank.  Hdd;  payee 
had  an  implied  authority  to  fill  blank  by  in- 
serting name  of  bank  mentioned.  Hebl/  note 
valid  in  hands  of  payee,  and  in  hands  of  a  third 
person  with  or  without  knowledge  of  alteration. 
MaMt  v.  Drtaeker,  68-359,  'n.  Cf.  78-538. 
Distinj^ished  b^  McOay  v.  LodMOod,  71-S19, 
wherein  a  rule  is  laid  down  as  to  what  matter 
may  be  inserted  in  blanks  by  implied  authority. 

752.  A  surety  signed  a  note  and  delivered 
same  to  principal.  Amount,  name  of  payee, 
time  when,  and  place  where,  payable  were  all 
left  blank.  Principal  inserted  a  different  payee, 
a  different  time  ana  place  than  as  agreed.  Bddi 
surety  impliedly  empowered  principal  to  act  as 
his  agent  in  filling  blanks,  and  in  an  action  by 
payee  surety  was  liable  on  note,  it  not  being 
shown  that  payee  had  anv  notice  oi  unaathorized 
acts  of  principaL  QoArvai  v.  WUHammm,  61- 
699,  '78. 

758.  Although  payee's  name  in  a  note  has 
been  partially  erased  so  as  to  be  illegible,  suit 
on  note  may  be  sustained  a^inst  maker  by  proof 
that  it  was  executed  by  him,  that  it  was  made 
payable  and  was  delivered  to  plaintiff,  that  lat- 
ter had  possession  of  note  when  he  commenced 
suit,  and  that  his  name  in  it  had  been  erased 
under  circumstances  showing  validity  of  note 
not  to  be  affected  by  erasure.  Juetat  v.  Cbtnter, 
7  Blf.  8,  '43. 

754.  Whether  an  alteration  made  in  a  bond 
after  its  delivery  destroyed  its  identity,  etc.,  is  a 
qaestion  for  jury^  and  to  enable  tbein  to  de- 
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termine,  Uie7  should  have  bond  before  them. 
StaU  Y.  Bodiy,  7  Blf.  355,  '45. 

755.  Of  writ.  A  eapiaa  ad  reepondendum  was 
issaed  aeainst  defendant  and  C,  and  was  deliv- 
ered to  sheriff  da^  it  issued.  Next  day,  writ  not 
having  been  served,  was,  at  plaintiff's  request 
and  with  consent  of  sheriff,  altered  by  cterK  by 
striking  oat  name  of  C,  and  was  afterwards 
served  on  defendant,  against  whom  alone  declara- 
tion was  filed.  Held;  writ  bo  ordered  was  valid. 
&id;  defendant  could  not  on  these  facts  sup- 
port a  plea  of  pendency  of  a  prior  suit  for  same 
cause.   Neal  V.  MiUs,  5  BIL  m, 'SQ. 

7«0.  Whether  blanks  left  in  a  bond  when  it 
was  siened  and  sealed,  and  which  were  after^ 
wards  filled  np,  had  been  filled  np  with  obligor's 
consent,  is  a  question  for  jury.*  Miehmattd  Mimf. 
Ok  V.  Davit,  r Bit  412,'4b, 

7S7.  Indorsenient  on  note.  An  indorsement 
on  a  note  bearing  eight  per  cent  interest  made 
one  day  prior  to  maturity,  by  maker,  as  follows: 
"I  agree  to  pay  ten  per  cent  interest  on  this 
note  nereafter,'*  is  no  alteration  of  contract  in 
note.  BvtkUn  t.  Hi^,  ft8-474,  '76 ;  ifv^  v.  Cole, 
46-300,  "TS. 

7S8a  Such  indonement  made  at  time  of  exe- 
cution of  note  would  alter  note.  Sarden  T.  Wolfe, 
8-31, '50. 

7o9*  As  to  such  indorsement  made  at  time  of 
maturity.    Cf.  Beckner  v.  Carey,  44-89,  '73. 

760.  Alteration  of  a  note  by  a  stranger  is 

BDoHation,  and  does  not  release  parties.  Brooks 
V.  AOen,  62^01,  '78. 

701.  So,  also,  where  alteration  is  made  by 
payee's  agent,  unless  latter  have  authority  to  do 
sa  Id. 

7C2.  Wlien  not  In  Issue.  Upon  a  trial  of  a 
caose,  it  appeared  that  a  written  contract  which 
was  set  up  in  defense  had  been  altered ;  but  both 
parties  conceded  alteration,  and  question  of  value 
and  damages  were  examined,  and  decided  ujton 
it  as  originally  executed.  Hdi;  evidence  touch- 
ing conveisatiOQ  as  to  who  had  made  alteration 
were  inelevant   Jones  T.  JvUan,  12-274,  '59. 

7M*  In  suit  on  note  it  appeared  that  signa- 
ture thereto  had  been  torn  on  and  re-attacned. 
Evidence  tended  to  show  that  mutilation  was 
innocently  done  by  a  child.  Held;  note  should 
go  to  jurv.   Fraztr-v.  Boss,  66-1,  '79. 

764.  Alteration  hj  stranger  and  correc- 
tk)B.  Suit  upon  a  note.  Answer  as  follows: 
"Defendant  admits  that  he  executed  note  filed 
with  and  referred  to  in  first  count  of  complaint; 
bat  he  avers  that  after  its  execution  and  deliv- 
ery, same  was  altered  without  his  consent  or 
knowledge,  in  this :  '  20 '  before  *  day '  was 
changed  to  '22;'  word  'Autptet'  was  stricken 
out  and  the  word  *3/arcA'  written  above  it, 
which  has  also  been  obliterated.  So  defendant 
did  not  execute  said  note  as  it  now  is  filed  with 
said  court,  and  shown  to  him."  Defense  was 
verified  by  oatb.  And  plaintiff  replied  thus: 
"Said  note  was  not  made  payable  on  20th  day 
<f  Auffud,  '53,  as  in  second  paragraph  alleged ; 
but  was  mode  payable  on  22d  of  Augmt,  by 
draftsman  S.,  through  inadvertence,  it  beine,  at 
time  of  making  note,  expressly  understood  by 
parties  that  judgment  shontd  be  taken  at  tenn 
of  court  then  in  session,  upon  note.  And  upon 
discovering  that,  owing  to  time  he,  6,  had  made 
note  payable,  such  ju^pneni  could  not  then  be 
taken,  and  still  having  same  note  in  his  posses- 
don,  he  struck  out  void  'August'  without  knowl- 
edge or  consent  of  plaintiff,  of  which  he  imme- 


diately notified  defendant,  who  objected  to  such 
alteration  being  made,  whereupon  he,  S,  at  re- 
quest of  defendant,  then  and  there  struck  out 
word  'ifareh, '  and  restored  word  'August,'  as  writ- 
ten at  time  note  was  executed,  with  which  de- 
fendant then  and  there  expressed  himself  satis- 
fied, and  agreed  to  note  being  then  as  it  origin- 
ally stood."  Held;  reply  was  good.  CbtttM  v. 
MaAepeace,  18-448,  '59. 

765.  Presnmption.  Where  an  instrument 
h  altered  after  its  execution  it  will  be  presumed 
that  it  was  done  by  party  claiming  under  it  or 
by  one  under  whom  ne  claima.  €x)chm  r.  Ne- 
betxr,  48-459,  '74. 

766.  Onus  probandl.   When  alteration  is 

Steaded,  to  avoid  an  instrument,  execution  and 
elivery  of  which  is  admitted,  onus  probtmU  rests 
on  one  pleading  it  Id. 

767.  A  special  plea  of  nm  est  factum,  alleg- 
ing a  material  alteration  of  bond  without  obli- 
gor's consent,  may,  if  not  sworn  to,  be  rejected  on 
motion ;  but  it  can  not  be  treated  as  a  nullity. 
Biley  V.  Harkness,  2  Blf.  34,  '26. 

768.  Pleading*  An  answer  setting  up  an 
unauthorised  alteration  of  a  note  sued  on  is, 
substantially,  a  plea  of  turn  ed  factum,  and  if  not 
verified,  is  equivalent  to  general  denial,  and  eri- 
dence  of  alteration  can  not  be  ^ven  under  it 
Moorman  v.  barton,  16-206,  '61. 

769.  Proof  of  alteration  of  a  note  may  be  made 
under  a  plea  of  turn  tatfaetum.  Qmnerv.  iSKofjM, 
27-41,  m. 

AMBNDSieN'r. 

See  Award;  Qtarta-,-  Ootia;  Sueuiim;  Jvdgmeat; 
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II.    Variance.  Discretion. 

III.  Time  <f  AmendmetU. 
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I.  Miscellaneous. 

770.  Section  58  (B.  S.  '81,  342,)  Is  Impera- 
tive, in  absence  of  sham  or  frivolons  pleading,  in 
permitting  plaintiff  to  amend  his  complaint  if  a 
demurrer  is  sustained  thereto.  Emag  v.  Atter- 
mn  85-326,  '71. 

771.  Refusal  of  court  to  permit  an  amendment 
to  a  complaint,  is  not  an  available  error  after  a 
dLsmissaiof  complaint.  MwisebnanY.  Jfueaefotan, 
44-106,  73. 

772.  Statute  of  jeofails.  In  a  suit  tried 
under  former  practice,  defects  not  cured  by 
the  statute  of  Jeofails  are  still  available  on 
error.    .Stote  v.  Vroas,  6-387,  '55. 

773.  Where  court  has  improperly  allowed 
record  to  be  amended  by  noting  filing  of  plead- 
ings by  hu  adversary,  proper  remedy  is  by  mo- 
tion, in  same  court,  to  have  amendment  set  aside. 
Touag  v.  SUtU  Bant,  4-301,  '58. 
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II.  Yariance.  IHseretloii. 

774.  After  finding  by  court,  plaintiff  was 
permitted  to  amend  his  complaint;  defendant 
might  have  shown  that  he  had  been  misled  by 
Tariance,  and  might  have  obtained  terms  as  to 
costs,  a  continuance,  etc.,  but  made  no  such 
showing.  No  error  committed  in  allowing 
amendment.   Hay  v.  Suoe,  58-337,  77. 

775*  Amendment  of  complaint,  with  leave  of 
court  first  h«l,  is  fully  authorized  by  sec.  94  (B. 
fi. '81f  391),  after  commencement  of  trial  and 
after  its  close.  Adverse  party  for  fiist  time  in  S. 
C  can  not  be  heard  to  complain,  where  record 
fails  to  show  that  he  had  proved  to  satisfaction 
of  court  below,  at  time,  that  he  thereby  had  been 
misled  and  injured,  ChUd  v.  Swain,  69-230, 79; 
Durham  v.  Fidiheimer,  67-35,  79.  As  where 
amendment  is  made  to  avoid  a  variance.  Leib 
T.^Buttertcit,  68-199, '79. 

776.  Practice.  Qrantingof  leave  to  amend 
pleadings  after  issues  are  closed,  and  before 
trial,  and  on  trial,  is  within  soupd  I^I  discre- 
tion of  lower  courts,  and  should  only  be  granted 
on  good  cause  shown  by  affidavit,  where  amend- 
ment makes  a  new  issue.  .Burr  v.  MendmkaJl, 
41M96,75;  VoUt  v.  Nembtri,  17-187, '61;  16- 
-456;  10-199.  At  any  time  before  jury  retire. 
Mvaaehum  v.  Mundman,  44-106,  73. 

777.  Snpreme  Court  has  power  to  revise, 
Teverse,  or  affirm  exercise  of  such  discretion. 
Koont  V.  Price,  40-164,  72 ;  49-496. 

778.  Swearing  of  Jnry  Jury  need  not  be  re- 
«wom  unless  issues  are  changed.  Hadmey  v. 
WHHama,  46-413,  74  ;  De  Amumd  v.  ArmOrong, 
«7-36,71;  8-211:  12-468. 

779.  After  Terdlct.  An  amendment  changing 
issues  to  conform  to  facts  can  not  be  made  after 
Terdict.  3f(mpeav.  An/,  45-609,  74;  2&-352,'20; 
Aiken  v.  Brven,  21-137,  '63. 

779a.  No  error  was  committed  by  court  in  al- 
lowing complaint  to  be  amended  after  finding 
"Was  announced,  unless  appellants  were  misled. 
Vm'ham  v.  FeiMeimer,  67-^5,  79. 

780.  Practice.  Plaintiff  obtained  leave  to 
amend,  and  was  ordered  to  file  his  amendment 
thirty  days  before  first  day  of  next  term.  lie 
filed  it  only  ten  days  before  that  term.  Upon 
rule  granted,  defendant  failed  to  plead  to  amend- 
ment Judgment  for  plaintiff.  No  motion  was 
made  to  strike  amendment  from  files,  nor  was 
any  exception  taken.  Hdd;  as  in  our  practice 
*we  have  no  rule  da^,  no  default  could  have 
been  entered  for  failing  to  file  amendment  ac- 
■cording  to  order;  and  court  might  permit  it  to 
be  filed  afterwards,  and  regard  question  of  time 
48  waived.    Smith  v.  Qnmrman,  9-304,  '57. 

781.  A  teire  facias  on  a  justice's  transcript, 
«te.,  may  be  amended  before  plea  by  striking  out 
«n  immaterial  averment  Berry  v.  McDonald,  7 
Blf.  371,  '45. 

782.  Acomplaint,  affidavit  and  bond  werefiled 
under  section  665,  2  B.  8.  76,  275,  in  proceed- 
ings for  a  writ  of  ne  exeat  Defendant  was  ar- 
Tested  and  moved  court  to  d ism i^  proceedings 
for  want  of  sufficient  undertaking.  Fending  mo- 
tion it  is  good  practice  to  allow  plaintiff  to  file 
a  sufficient  undertaking.  FitzgeraU  v.  Gray,  59- 
254,  77;  also  in  a  similar  case  to  amend  affida- 
-fit.   Loiudeihade  v.  Btiaeagratd^  4-663,  '53. 

788.  Clerk  of  CC,  in  entenag  of  record,  a  jus- 
tice's transcript,  etc.,  which  was  on  file  and  cet^ 
tified  ander  hand  and  seal  of  jtisticc^  omitted 


seal  to  eerttllcate.  .KM/  mistake  mi^t  be 
amended.    Wiley  v.  Fume,  6  Bit  246,  '42. 

784.  That  a  party  may  avail  himself  of  an 
error  in  allowing  an  amendment,  he  most  show 
to  court  that  he  has  been  misled  by  it,  and  in 
what  respect    Kno>de»  v.  Rexroth,  67-69,  79. 

785.  During  trial  court  permitted  an  amend- 
ment of  complaint  so  as  to  change  order,  but  not 
meaning  of  slanderous  words.  Hdd;  not  error. 
Sanman  v.  Brewin,  52-140,  '75. 

786.  It  is  competent  for  a  court,  in  exercise 
of  a  sound  discretion,  to  suffer  a  pleading  to  be 
filed,  after  trial  has  been  entered  upon.  QiU>erts 
ExeetUor  v.  Plant,  1 8-308,  '62. 

787.  Coniplatttt  may  be  amended  at  any  time 
before  answer.  J^amn£Ftonv.Ha«NtMi^24-263,'65. 
And  additional  paragraphs  filed.  Id. 

788.  Practice.  Court  should  permit  an  amend- 
ment before  trial  to  conform  to  facts.  Kootu  v. 
Pnx,  40-164,  72;  Taylor  v.  Dodd,  5-246,  '54. 

789.  But  not  to  correct  a  mistake  in  instru- 
ment saed  on.   Shank  v.  Flaaing,  9-189,  '57. 

790.  When.  Jury  sworn.  After  jury  is 
sworn  and  before  a  submission  of  case,  plaintiff 
may  amend  his  complaint  without  shovingaDr 
cause  therefor  by  affidavit  Ostrander  v.  XXark. 
8-211,  '56.  When  after  commencemeiit  of  trial 
cause  must  be  shown  and  jury  re-sworn.  KmA- 
baiugherr.  Suswr,  12-453,  '59. 

791.  Onus  probandl.  It  is  within  discretion 
of  court  to  permit  defendant  to  withdraw  a  gen- 
eral denial  and  take  onus,  after  jury  had  been 
sworn,  in  order  to  have  open  and  close.  Maaon  v. 
Seitz,  86-616,  71 ;  25-^2. 

792.  When  an  amendment  is  made,  and  op- 
posite party  does  not,  by  motion  supported  bjr 
affidavit,  ask  for  delay,  or  to  prepare  tor  trial,  it 
will  he  presumed  by  8.  C.  that  amendment  did 
no  injury.  Btar  v.  Mtndenhaa,  49-496, 75 ;  20- 
455. 

798.  Presumption.  If  an  application  is  made 
for  delay,  either  to  plead  or  to  prepare  for  trial, 
and  is  overruled,  Uiis  court  will  then  determine 
as  to  abuse  of  discretion  exercised,  and  will  pre- 
sume in  favor  of  action  of  court  buow  in  absence 
of  a  showing  that  there  has  been  an  abuse  of 
discretion.  Id. 

794.  Amendment  dnrtng  trial  of  a  copy  of 
an  insurance  policy  sued  on,  by  Inserting  signa- 
ture, cures  defect,  and  is  not  error.  JImiiaf  B, 
L.  Tm.  Co.  V.  Ginnon,  48-264,  '74. 

795.  It  is  within  sound  legal  discretion  of 
court  to  permit  an  amendment  of  pleadings  Alter 
a  reversal  of  cause  In  S*  C*  Vanter  v.  ^utm, 
20-277,  '63. 

796.  Tariance.  Acomplainttorecovermon- 
ey  obtained  by  defendant,  as  agent,  from  sale  of 
certain  lands,  described  lands  as  lots  41,  42,  ete. 
Evidence  showed  lots  were  141,  142,  etc.  HeM; 
Variance  was  not  fatal  and  not  error  to  allow  an 
amendment  of  complaint  Fsrmuon  t.  Samaey, 
41-511,73. 

797.  If  by  mistake  a  wrong  description  of 
land  is  given  in  a  complaint  for  partition,  de- 
scription may  be  corrected  before  commisaionere 
report.  Report  of  commis.tioners  on  account  of 
mistake  will  not  be  invalid.  Wimhip  v.  CHtk- 
em,  20-455,  '63. 

?98.  Where  proceedings  in  an  action  of  re- 
plevin were  reviewed  and  corrected  during  pen- 
dency of  an  action  on  bond,  court,  in  exerciseof 
its  discreticm,  bad  a  ri^^t  to  allow  prooeedinga 
and  judgment  on  review  to  be  added  as  an  amend- 
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■Bent  in  a  sopplementaiy  complaint  in  an  action 
«a  bond.   Wteai  v.  Cbtferitn,  it-^,  '64. 

799.  Pajtia  mur  be  permitted  to  file  addi- 
Ifanutl  fmgnphm  oi  answer,  althoneh  at  a  prior 
term  case  wai  pat  at  issue,  set  for  trial  and  con- 
tinued, -and  facts  pleaded  in  sDch  additional 
psfagraphs  were  veil  known  to  pleader  at  such 
timc^  MM  keavT  oosts  incurred  which  would  not 
hare  bee«  if  sach  pleading  had  been  filed  at  prior 
tenn.  Ihmteau  t.  Onams,  6&-526,  '77. 
809i>  Coart  shovld  not  requiie  a  payment  of 
of  iKWums  tem,  before  requinng  a  reply. 

801.  After  isene  bad  been  Joined,  and  cause 
fobmitted  i»  jary,  who  failed  to  agree  and  were 
diachaiged,  plaintifi,  without  leave,  amended 
-declantion  or  filing  new  count,  to  which  there 
■WM  neither  plea  nor  objection.  Case  afterwards 
proceeded  to  final  judgment  without  notice  be- 
1^  taken  of  amendment  by  court  or  parties. 
mti;  too  late  to  take  notice  of  amendment  in 
asB^ment  of  errors.  V<ai4er  v.  Stnith,  1  BIf. 
-614,  '21. 

802*  After  all  evidence  was  in,  and  case  be- 
fore eomt,  before  argument  commenced,  court 
allowed  aa  amendment  to  complaint,  which  did 
not  cbasge  issnes,  and  only  made  complaint 
formally  correct  HeU;  no  error.  Spath  t. 
makuu,  (6-1^,  *76. 

8M.  Declaration  in  ejectment  against  a  tres- 
passer aii^  be  amended  as  to  date  of  demise,  at 
-anv  time  before  verdict,  provided  amendment 
^lo'not  iaiare,  etc.  JtfceAer  v.  i)oe,  7  Blf.  169, '44. 

804.  Amendments  can  be  properly  made 
■only  1^  leave  of  coort;  where  made  without 
leave,  coart  will  not  compel  opposite  party  to 
notice  or  answer  it,  but  may  try  cause  on  un- 
amended pleadings,  and  order  amendment  strick- 
en oat.   Hyatt  v.  Kirk,  8-178,  '56. 

805.  Where  a  cause  in  which  issues  are  prop- 
erly formed  has  been  remanded  by  S.  C.  for 
a  new  trial  in  court  below,  without  any  sugges- 
tion of  error  touching  pleadings,  and  on  new 
trial  aa  amendment  is  made,  without  change 
ing^leadiawB  or  disturbing  issnee— as  change 
•of  lOO  into  300 — it  will  be  presumed  it  was  done 
with  eansent  of  opposite  party,  unless  contrary 
-appear,  that  cause  was  re-tried  upon  issnes  re- 
nuodfld  from  this  court.  Id. 

80€.  It  Is  tn  power  of  court  to  permit 
flllBf  •r  an  ameaded  answer  after  original 
-answer  lias  been  withdrawn.  CUit  Aurora  v.  Cobb, 
•«l-492,'6a. 

807.  An  amended  paragrapli  was  filed  to 
.atuwerwhilejaiywos  being  impanneled,  and  was 
urt  broaght  to  attention  of  opfioBite  party  until 
•eridencenad  been  heard.  Plaintiff',  by  leave  of 
■wart,  then  filed  a  reply  to  answer,  jury  were  re- 
. sworn,  and  evidence  again  heard.  Held;  there 
was  no  error  in  permitting  filing  of  reply.  Broum 
T.a«um,  17-239, '61.  Cf.  10-227. 

808.  After  issues  joined  and  evidence  all 
Iteard,  court  permitted  amendments  tocomplaint, 
tdding  to  caases  of  action  and  reforming  issues. 
To  all  which  defendants  excepted.  Court  caused 
jnry  to  be  resworn  to  try  issues,  and  then  re- 
fused to  hear  any  evidence  upon  them;  bat  di- 
rected them  to  consider  evidence  already  given 
as  applicable  to  new  issues.  Also  refused  to  in- 
«tnict  jaiy  to  find  specially,  etc.   Ihld;  new 


trial  should  be  granted.    MiUer  v.  Hibben,  17- 

441, '61. 

809.  Amendment  of  complaint  after  eri- 
denee  and  argument  of  counsel,  court  in  its  dis- 
cretionary power  may  allow  plaintiff"  to  amend 
her  complaint  by  striking  out  word  "Libbie 
Chapman"  (plaintiff')  and  inserting  words  "girl, 
meaning  plaintiff."  Lister  v.  McNeal,  12-502, 
'59.  Also  when  proof  is  mibnUmliaUy  same  as 
amendments  in  complaint.  JVoctor  v.  Otwma,  18- 
21,  '62. 

810.  An  additional  paragraph  to  a  complaint 
may  be  filed  at  any  time  before  answer.  Far- 
rit^ton  V.  HauAivs,  24-253,  '65. 

811.  It  is  immaterial  that  additional  para- 
graph is  inaptly  styled  a  snpplemental  com- 
plaint.  Id, 

812*  If  additional  paragraph  sets  up  facte  ac- 
cruing subsequent  to  service  of  summons,  de- 
fendant mav  move  to  strike  it  out  or  be  entitled 
to  a  continuance.  By  demurring  he  waives  tliia 
right  Id. 

815.  After  jury  has  been  impannded  and 
sworn,  a  party  can  not  so  amend  aa  to  form  a 
new  issue.   Aerstetter  v.  Baj/mmd,  10-199,  '58. 

814*  But  may  strike  out  names  of  infant  de> 
fendants  who  bad  no  guardians  ad  Uten  ap- 
pointed.   Trees  v.  iSiAtn,  9-554,  '67. 

816.  During  Trial.  In  an  action  for  slander 
during  trial  complaint  can  not  be  amended  by 
inserting  ano^er  set  of  words.  KtjssT.  Vankam, 
17-245,^61;  18-478. 

810.  Or  in  any  action,  by  adding  a  new  caase 
of  action  or  defense.    Hoot  v.  %iade,  20-328,  '63. 

817*  Complaint  may  be  made  more  specific. 
Landry's  Adm'r.  v.  Dwham,  21-232,  '63. 

81 N.  Complain^may  be  amended  at  anytime, 
so  as  to  cover  interest  accruing  after  commence- 
ment of  suit,  but  if  leave  to  so  amend  be  not 
asked  below,  S.  C.  will  not  make  amraidment 
Bmingtks  v.  Z>ecin,  11-331, '5& 

IT.  Wben  not  Permitted. 

819.  Statute  (v.  B.  S.  '81, 393,)  does  not  auth- 
orize an  amendment  to  obviate  a  failore  of 
proof,  though  it  may  to  obviate  a  Tarluee.  C 
H.&I).R.  Co.  V.  ^uniwfl,  61-183,  '78. 

820.  Plaintiff'  will  not  be  allowed,  after  Ter^ 
diet,  to  amend  hb  replication,  or  to  file  an  addi- 
tional one.  Redman  v.  Taylor,  %~\^  '51.  Nor 
after  a  judgment.   Stivers  v.  McCaO,  1-393,  '49. 

821.  After  dismissal  of  a  suit  in  chancery, 
court  gave  complainant  leave  to  amend  bill,  and 
cause  was  continued.  HtJd;  proceeding  enbee- 
quent  to  a  dismissal,  a  nnllity.  Eiston  r.  Drake, 
5  Blf.  540,  '41. 

882.  Amendment,  chai^ng  nature  of  an  ac- 
tion from  one  ex  contractu  to  one  ex  ddido^  was 
not  allowed  by  B.  S.  '43.  Ftdkner  v.  lama,  6- 
200,  '54. 

828.  A  complaint  for  recovery  of  property 
and  damages  for  detention,  during  trial,  can  not 
be  BO  amended  as  to  claim  new  special  damages. 
Harris  V.  Mercer,  22-329,  '64. 

824.  Changtiig  cause  of  action.  A  section  of 
act  of  '62,  concerning  highways,  provided  for  an 
alteration  of  a  highway  by  running  it  through 
private  grounds.  Another  section  provided  that 
any  state  or  county  highway  might  be  changed 
on  petition  of  twelve  free-holders.  Petition  was 
filed,  founded  on  latter  section,  but  materially 
defective  in  that  it  was  signed  by  but  one  per- 
son.  Objection  having  been  made,  petitioner 
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applied  for  leave  to  bo  amend  as  to  bring  peti- 
tion within  fonner  section.  Practice  act  of  '52 
was  not  then  in  force.  Held;  amendment  not  al- 
lowable,  jbeneer     Oraham,  5-158,  '54. 

SSft*  If  aeciaratioQ  be  adjudged  bad  on  de- 
murrer, and  judgment  be  affirmed  bj-  8.  C,  court 
below  will  not  be  directed  to  permit  joinder  in 
demurrer  to  be  withdrawn,  and  declaration 
amended.    Glenn  v.  NobU,  1  BIf.  104,  '20. 

826*  Evidence  not  being  in  record,  S.  C.  will 
piesiune  in  favor  of  action  of  court  in  permit- 
ting an  aneBdMent  to  complaint,  after  evidence 
had  been  closed,  showing  a  demaod.  Jones  v. 
Orego  17-84,  '61. 

827,  When  a  complaint  fails  to  aver  a  de- 
mand before  suit,  ancf  such  averment  is  neces- 
sarr,  after  a  general  verdict  in  favor  of  platn- 
tifi,  and  a  special  finding  that  demand  had  been 
made  before  suit,  it  w&s  error  to  permit  plaintiff 
to  80  amend  his  complaint  as  to  show  a  demand. 
Heddent  t.  Younghve,  46-212,  74. 

T*  After  AppeaL 

828.  Court  on  appeal  from  a  Justice  maj 
allow  an  amendment  b^  way  of  correction  of 
name  of  a  party  to  action,  to  correspond  with 
name  in  appeal  bond.  Haydmv.Souger,  5^2, '77. 

8S9*  Also  to  file  additional  pan^irapha  alleg- 
ing new  matter  on  such  terms  as  to  costs,  etc..  as 
court  may  order.  Hampton  v.  Warren,  61-288,  '75. 

880.  Costs  incurred  prior  to  filing  of  a  mate- 
rial amendment  can  not  be  taxed  against  oppo- 
site  party  in  such  cases-  Murray  v.  Fry.  ft-371, 
'66;  Sfaxam  v.  Wood,  4  Blf.  297,  ^37. 

831.  If  in  C.  C.  on  appeal  frem  judgment  of 
a  justice,  defendant  file  additional  pleas  with- 
out ol^'ection,  plaintiff  can  not  ansign  filing  of 
those  pleas  tor  error.  l\/ler  v.  Den»on,  3  Slf. 
847,  '34. 

882.  Defense  filed  before  a  justice  can  not,  on 
appeal,  be  amended  in  substance.  Nelson  v.  Zink, 
3  Blf.  101,  '32. 

888*  Leave  to  amend  a  defense,  on  an  appeal 
from  a  justice,  will  not  be  ^rafited  bv  C.  C.  if 
different  from  that  before  justice.  'Bastion  v. 
I^W(!,td.366,'34. 

8M.  On  appeal  record  can  not  be  eor- 
reeted  or  amended  in  S.  C.  by  affidavits.  Lyik 
V.  iMtke,  87-281,  '71. 

886.  Amendment  of  pleadings  in  actions 
appealed  from  a  justice  may  be  made  so  as  to 
increase  or  decrease  amount  in  controverey. 
Branded,  amount  of  which  J.  P.  has  jurisdiction 
is  not  exceeded.  Bogga  v.  Near,  20-395,  '63.  If 
not  made  with  leave  of  eonrt^  nothingshoutd  be 
allowed  nnder  amendment.  Best  v.  Fowera,  10- 
86,'62. 

886.  After  appeal  from  justice  it  is  not  error 
in  C.  C.  to  suffer  an  amendment  making  a 
necessary  new  party.   Osbom  v.  Ostom,  18- 

373,  '62;  1.  A  C.  R.  Co.  v.  Oark,  21-150,  '63. 

887.  C.  C.  on  appeal  from  an  award  of  damages 
made  under  improvement  act  of  '36,  may  permit 
claim  to  be  amended.  State  v.  Beaetmo,  8  Bl^ 
247,  '46. 

888.  On  an  appeal  in  replevin,  plaintiff  may, 
on  payment  of  costs,  have  leave  to  amend  his 
statement  filed  before  justice  by  inserting  value 
of  property.   Anttns  v.  SntU,  4  BU.  300, '37. 

TI*  EflM;  of  amendment.  Prmetice. 

889.  Widrer.   Filing  an  amended  plead- 


ing, after  a  demurrer  has  been  sustained  to  orig-- 
inal,  waives  any  error  in  mllng  on4emarrer* 

Earp  V.  Coma.  Patnam  Co.,  86-470,  71. 

840.  Record.  Snch  original  pleadinf^  h  not- 
a  part  of  record  and  ought  not  to  be  m  tzmn- 

script.  Id. 

841.  When  an  answer  had  been  filed  and 
demurrer  sustained  to  one  paragraph  and  a  reply 
to  another,  plaintiff,  to  file  a  subatitnted  com-- 

Slaint,  should  ask  leave  of  court  to  withdraw  hi» 
emurrer  and  rn>ly  for  purpose  of  amending  hia^ 
complaint.  If  leave  is  granted,  then  answer 
should  have  been  taken  from  record.  By  leave* 
additional  paragraphs  of  complaint  may  be  filed 
without  creating  confusion.  MUea  v.  Buehaaan,. 
86-490,  '71. 

842.  No  error  can  be  assigned  for  sustainins 
a  demurrer  to  a  complaint  when  an  amended 
complaint  has  been  filed.  SeoUea  v.  Longfdiow,. 
40-23,  '72. 

848a.  An  amendment  of  a  complaint,  pend- 
ing a  trial,  if  it  added  nothing  to  material  aver- 
ments of  complaint,  could  not  be  a  fatal  error,, 
nor,  in  such  case,  could  failure  to  reswear  jnry 
after  amendment.  OrassBn  v.  Suxmhnd,  22— 
427,  '64. 

848.  A  complaint  for  relief  was  filed  withia 
time  limited  by  statute.  A  demurrer  thereto> 
was  sustained.  A  snbstituted  complaint  was 
then  filed,  but  after  said  limited  time.  Held; 

action  was  commenced  in  time.  Action  did  not. 
commence  at  time  of  filing  last  complaint.  Busk 
V.  Bush,  46-70,  '74;  Qaff  v.  HxUcAinson,  88- 
341,  '71. 

844.  Amending  one  paragraph  does  not 
waive  an  exception  reserved  to  a  ruling  npon 
a  demurrer  to  another.  Was^umv.  Boberta,  72- 
213,  '80. 

846.  When  a  demurrer  is  sustained  to  a  com- 
plaint, and  a  "  so  called  second  parugraph  "  ia- 
nled,  differing  from  first  only  in  prarer  for  relief^ 
"  first  paragraph  "  is  not  in  recora  and  ruling' 
on  demurrer  is  not  an  available  error.  SKater 
V.  Trialer,  54-172,  '76. 

846a.  Where  after  a  demurrer  has  been 
overruled  to  a  pleading,  an  additional  paragraph 
is  filed,  containing  same  averments,  a  fiulore  to- 
demur  thereto  renders  ruling  on  such  demurrer 
harmless.  Wiles  Y.  Lambert,  W~^*79.  Cf.  Jr- 
Vinson  v.  Van  fitper, 84-148,  70 j  Whiter.  Oarrs*- 
son,  84-514,  '70. 

846.  An  amended  complaint  can  not  purport 
to  make  first  more  specitic,  nor  to  be  an  addi- 
tional para^aph.  It  is  error  to  render  a  judg- 
ment granting  a  relief  in  a  matter  not  averr«i 
in  latter  complaint,  though  averred  in  former.. 
Former  is  out  of  record.  Westermaa  v.  fbtter- 
67-408, 77. 

847.  After  a  demurrer  had  been  overruled  to- 
a  complaint,  an  amended  complaint  had  been- 
filed,  on  which  trial  was  had  and  judgment  ren- 
dered, overruling  of  such  demurrer  wilf  be  con* 
sidered  a  harmless  error,  i^tori  v.  SbOs,  68- 
29,  '77 ;  Murphy  v.  Teter^  66-545,  '77. 

848.  Error  in  sustaining  such  demurrer  is 
waived  by  a  subsequent  amendment  of  pleading.. 
WmgaU  v.  ITiimm,  58-78,  '76. 

Tll.  Cotttinnancev 

849.  Amending  of  a  declaration  in  debt  by- 
inserting  amount  of  damages  claimed,  does  not 
entitle  defendant  to  continuance.  Tipton  v.  Carnr- 
mifu,  6  BIL  571,  '41. 
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8o0>  A  complaint  for  damages  allied  that 
plaintiff*  *  "  was  grievtouslj  bruised,  hurt  and 
wounded;  •  •  that  his  collar-bone  was  broken 
and  his  shoulder  dislocated."  On  trial  he  was 
permitted  to  amend,  hj  addioff  words  "and 
ahoalder^blade  was  broken."  Held;  no  such  ma- 
terial amendment  as  would  authorize  a  continu- 
aoce.  O.AM.R.O0.Y.  StU>s,  47-471.  '74;  25- 
293. 

Tni.  Tarliuiee  Deemed  Amended  In  the  Sn- 
pre^e  Court  and  bj  Exhibit. 

851*  An  amendment  will  be  deemed,  in  S.  C, 
to  have  been  made  below,  where  there  is  simply 
a  Tsriance  between  an  immaterial  allegation  in 
complaint,  and  answer  to  an  intern^tor7  re- 
latine  thereto.  SekeiHe  T.  Lav,  6l»-33'2,  79.  Cf. 
AomOs  t.  Btrndla,  68-93,  '78. 

Sola*  Also,  a  variance  between  evidence  and 
the  pleadings.    HaU  v.  Green,  26-388,  '66. 

8o2.  In  action  in  name  of  state  on  relation 

A  against  B  and  C,  judgment  as  follows :  "  It 
K,  therefore,  considered  hy  court,  that  said  de- 
fendants ^  hence  withont  day^  and  that  he  also 
recover  his  costs  and  changes  in  this  behalf  ex- 
pended,  and  plaintiff  in  mercy,"  etc.  Held;  un- 
der itatnte,  judgment  should  have  been  against 
lelator  for  costs,  and  iA  favor  of  both  d^end- 
uite,  but  that  mistakes  were  merely  clerical,  and 
might  have  been  amended  at  any  time.  £we  v. 
Hood,  3  BIf.  351,  '34. 

858.  Amendment.  Section  580.  Where  a 
demurrer  for  want  of  sufficient  facts,  either  to  a 
complaint  or  answer,  has  been  erroneously  over- 
rolecl,  and  exception  duly  preserved,  defect  in 
pleading  can  not  be  aided  by  section  580.  JbAn- 
•M  V.  Breediovcy  74-368,  '80. 

854.  In  an  action  on  three  notes,  an  answer, 
as  to  "  the  Twle  herein  sued  on,"  will  not  be  con- 
strued, by  amendment,  as  notes.  Id.  Section  580 
will  not  cnre  a  defect  for  failure  to  file  a  copy  of 
an  indorsement  Sinker,  Davie  &  Co.  v.  Fkicher, 
61-276,  rrS. 

865.  Nor  defect  in  bringing  an  action  against 
t  civil  township  for  a  cause  of  action  against 
■chool  township.    IMea  TamAip  v.  Jtftlfer,  62- 

230,  '78. 

856.  Nor  for  failing  to  allege  that  a  note  was 
nnpaid,  (though  evidence  showed  such  factj. 
Friddk  V.  Crane,  68-583,  '79. 

8»?.  A  complaint  on  a  note  alleged  it  paya- 
hle  at  one  date,  and  copy  showed  it  payable  at 
mother  date.  It  will  be  treated  as  amended  and 
variance  thus  avoided.  (R.  S. '81,  362.)  Carver 
T.  Chrtwr,  58-241,  '76 ;  Eitep  v.  Eslep,  28-1 14,  '64. 

858.  Also  when  complaint  calls  it  a  note  and 
a  copy  of  a  due  hill  is  filed.  McDonald  v.  Yeager, 
42-388, '73. 

859.  Also  when  payable  to  A  or  bearer  and 
complaint  all^;es  it  was  payable  to  plaintiff,  (B). 
MeKiKim  v.  Shank,  24-!^  '65. 

860.  In  an  action  on  a  note,  defendant  pleaded 
■tatote  of  "  IMstrict  of  Columbia."  Evidence  of- 
fered was  a  statute  similar  to  that  pleaded,  but 
of  "State  of  Maryland,"  and  also  an  "  act  of  con- 
gress," making  such  statute  law  of  "  the  District 
of  Columbia.'^  Held;  no  variance,  and  defend- 
ant, if  necessary,  should  be  permitted  to  amend 
hi«  answer  to  correspond  with  facte.  Wright  v. 
Jaluum,  50-154,  75. 

861.  Fteaditts  that  is  Incomplete  and  lu- 
niHnatleal  may  be  amended,  and  after  ver- 
uct  in  &  G.,  ifill  be  deemed  as  amended.  Vorit 


V.  Slate,  47-345,  '74;  Langdon  v.  BuUode,  8-341,. 
'56. 

862.  S.  C.  will  not  reverse  a  judgment  forde- 
fects  in  form  of  pleading,  etc.  Key  v.  JBofruMonf. 
8-368,  '56. 

863.  Amendments  which  might  have  been 
made  in  court  below,  to  make  pleadings  corres- 
pond with  proof,  will  in  S.  C.  be  deem^  to  have 
been  made.  Hamilton  v.  Wivicmmi,  48-393,  '73. 

864.  Amendment  of  complaint,  founded  on 
written  instruments,  is  permitted  so  that  former 
may  correspond  with  exhibits  of  latter,  if  cor- 
rect   Welbs  V.  Dickey,  15-361,  '60. 

865*  Copiesof  notes  and  mortgages  sued  upon, 
filed  with  complaint,  cure  any  defects  in  com- 

SLaint  descriptive  of  such  papers.  v.  MUr- 
r,  0-210,  '57. 

866.  Amount  of  relief.  As  at  common  law*. 

so  under  our  stotute  (2  R.  S.  37,  sec.  49;  «.  B.S. 
'81,  338,)  plaintiff  can  not  recover  more  than  he 
demands  in  complaint.  If,  by  a  clerical  error,, 
laid  too  small,  complaint  might  be  amended  be- 
fore trial,  but  amendment  could  not  be  deemed 
to  be  made  in  S.  C  Only  pleading  defective  in 
form  are  so  deemed  to  be  amended.  Mag  t. 
Sale  Bank,  0-233,  '67;  iftmplb^  t.  2W%  68- 
296,  '78. 

867.  If,  an  o^er  craved  of  a  bond  of  which 
profert  is  made  m  declaration,  bond  can  not  bo 
produced,  declaration,  by  leave  of  court,  should 
be  amended  by  leaving  out  profert,  and  insert- 
ing an  excuse  for  not  making  it.  Jlfmamv.  Slaiey 
7  BIf.  245,  '44. 

868.  Suit  on  note.  Complaint  prayed  judg- 
ment for  exact  amount  due,  but  jud^ent  was 
not  rendered  nntil  a  term  snbsequent  to  first 
after  suit,  when  it  was  rendered  for  more  than 
was  asked,  by  amount  of  subsequently  accrued 
interest.  Held;  complaint,  in  this  respect,  might 
have  been  amended  oelow,  and  in  view  of  facts^ 
it  being  a  suit  on  a  note,  such  amendment  would, 
in  S.  C.,  be  considered  as  made.  Carpenter  v. 
Sheldon,  22-259,  '64.  A  mere  formal  error  In  a 
Jad^nient  will  be  considered  as  amended  in  8.  C. 
Lawrtsnaimrg  Ferry-boai  v.  Smith,  ?  Id.  620,  '56; 
Alden  v.  Barbour,  8  Id.  414,  '52. 

869.  Defiiult  was  taken  in  an  action  on  a 
note  providing  for  "all  necessary  expenses  of 
collection."  Complaint  did  not  allege  or  claim 
what  were  expenses  of  collection.  Judgment  in- 
cluded an  amount  over  and  above  amount  due 
on  note  for  principal  and  interest.  Held;  as 
complaint  may  have  been  so  amended  as  to  in- 
clude an  amount  for  collection  expenses,  S.  G. 
will  presume  it  as  amended  and  not  reverse 
judgment.    Bamea  v.  Roemer,  89-589,  '72. 

870.  Declaration  described  note  as  for  1388.88. 
Note  offered  in  evidence  was  for  $308.88.  Held; 
declaration  may  be  amended.  Variance  im- 
material,   yimmon  v.  Wortkingion,  1-376,  '49. 

87 1.  A  failure  to  call  and  default  a  defendant 
who,  after  having  appeared  and  answered,  had 
withdrawn  his  appearance,  and  a  taking  of  judg- 
ment against  sucn  defendant,  is  an  irregularity. 
It  prevents  defendant  from  having  a  fair  trial. 
It  13  a  cause  for  a  new  trial  and  ii  not  assigned 
as  a  cause  for  a  new  trial  can  not  be  reviewed  in 
Supreme  Court,  as  such  imperfection  will  be 
deemed  to  be  amended.  Smiik  v.  Foster,  59-695, 
•77;S;oo»v.  Wittbank,  12-444,  '69;  AUis  v.  Own- 
fcerts,  1-104,  '48;  Dunn  v.  HaU,  8  BIf.  32,  '46. 

8?8.  And  BO  if  a  party  was  served  according 
to  law  and  did  not  appear.  Key  v.  Eobinaon,  8- 
368,  '56;  SHaw  v.  Bmltardt  10-227,  '68. 
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AMENDMENT  IX,  X. 


IX.  AmeBdment  as  to  Parties. 

878.  Generally  an  amendment  to  a  complaint 
'h&8  relation  to  time  complaint  was  filed,  bat 
■this  never  occurs  when  sncn  amendment  sets  up 
^  title  not  previously  asserted  and  which  in- 
volves question  of  statute  of  limitations.  When 
new  parties  are  introduced  by  amendment^tatute 
•does  not  cease  to  run  till  amendment  is  made. 
.Lagow  v.  Niah&ti,  10-183,  '58. 

874.  An  amendment  of  a  complaint,  makiae 
a  new  party,  as  to  him,  does  not  relate  back  and 
make  nim  a  party  from  commencement  of  suit. 
Jones  T.  iWer,  28-66,  '64. 

876.  In  an  action  to  enforce  a  mechanic's 
lien,  after  jury  had  been  sworn  and  evidence 
heard,  ii  vm  not  error  to  permit  plaintiff  to  dis- 
miss as  to  a  part  of  defendants,  so  far  as  a  per- 
■sonol  judgment  vaa  concerned,  but  not  as  to  a 
Judgment  tn  rem.  £bim//e  v.  CA^mun,  17-470,  *61. 

8? 6.  Nor  in  an  action  on  a  contract  to  permit 
plaintiff  to  thus  amend  by  striking  out  names  of 
any  number  of  defendants  under  £  8. '43.  Henry 
Y.StaUBonk,  8-216, '51, 

877.  And  to  refuse  a  eontinoance  to  de- 
iendant  at  costs  of  plaintiff.  Taylor  v.  Janes,  1- 
17, '48. 

878.  A  complaint  by  an  infant  may  be  so 
amended  as  to  be  brought  by  his  next  friend 
irith  a  proper  undertaking,  after  commencement 
•of  action  and  answer  of  defendant,  over  his  ob- 
jections.   Greenman  v.  Cokee,  61-201,  '78. 

879.  Practice.  Where  in  an  action  against 
:an  estate,  during  which  a  second  administrator 
iras  appointed  to  succeed  former  one,  complaint 
might  be  amended  by  striking  oat  one  name  and 
inserting  other;  but  it  was  snfficient  without 
this,  if  successor  made  necessary  defense.  Nibhek 
T.  Goodman,  67-174,  79. 

880.  When  an  appeal  from  a  precept  is  car- 
ried on  in  name  of  city  as  a  party  without  ob- 
jection, and  judgment  is  rendered  payable  to 
contractor,  8.  C  will  deem  proceedings  amended 
as  to  party  plaintiff,  and  not  therraor  reverse 
it  fHrtt  iV«6y.  CSaireh  v.  OUy  La^aytUe,  42- 
115,  73. 

881>  A  judgment  in  favor  of  state  in  name  of 
-a  wrong  relator,  can  not  be  aiBrmetf  on  ground 

tiiat  complaint  might  have  been  amended  by  in- 
serting name  of  a  new  relator  in  court  below. 

Taggari  v.  Stale,  49-42,  '74 ;  Snyder  t.  SUxU,  21- 
77,  ^63;  NmL  v.  StaU,  49-51,  74. 

X.  or  the  Writ  and  Ketam. 

See  Abaiemeai  of  WriL 

888.  A  complaint  on  a  note  contained  a  mis- 
nomer, or  rather  described  defendant  by  his  ini- 
tials. Summons  contained  his  full  name  and  was 
-duly  served.  Judgment  was  against  defendant 
in  name  as  served.  Held;  plaintiff  had  a  right 
to  amend  complaint  to  correspond  with  summons, 
and  S.  C.  will  treat  it  as  so  made.  Barttet  v. 
Omner,  89-294,  '72. 

888*  A  writ  of  replevin,  addressed  to  sheriff, 
was  delivered  to  and  executed  by  coroner.  Court 
permitted  plaintiff  to  amend  writ  by  substitut- 
ing word  "  coroner  "  for  "  sheriff."  Held;  no  er- 
ror.   Simeoke  v.  Frederiek,  1-54,  '48. 

884.  Complaint  may  be  amended  by  enb* 
stitntlng  different  parties,  if  such  amendment 
does  not  substantially  change  claim  or  defense, 
fiuch  amendment  will  not  entitle  defendant  to  a 
«ontinaance.    An  application  for  continnance 


must  be  supported  by  affidavit  ^bowing  wherein 
defendant  nas  been  prejndiced  by  amendm^it. 
HuWer  v.  Biiten,  »-273,  '57. 

886.  When  an  action  was  commenced  by  plain- 
tiff with  wrong  surname,  and  summons  was  is- 
sued containing  same  error,  an  amendment  niay 
be  permitted  correcting  name  of  such  ptaictin, 
in  Doth  complaint  and  summons,  but  not  if 
amendment  substitutes  a  different  plaintiff. 
Woodwards.  Wont,  18-296,  '62. 

886.  Error  to  refuse  an  application  to  permit 
officer  to  so  amend  his  return  as  to  more  cor- 
rectly give  name  of  person  served,  and  his  offi- 
cial character.  Jacxton  v.  0.  &  M,  R.  Co.,  16- 
192,  '60.  Cf.  N.  A.&S.K  Co.  v.  Chamberlain,  8- 
278,  '56 ;  Sarne  v.  Laiman,  8-212.  May  be  pei^ 
mitted  after  a  plea  of  mianomer.  Weaver  v.  Jaeh- 
son,  8  Blf.  S,  '46. 

88?.  Amendment  of  return.  In  debt  on 
sheriff's  bond  breach  assigned  was  escape  on  an 
execution.  Held;  too  late,  after  issue  joined, 
plaintiff's  testimony  closed,  and  a  witness  ex- 
amined by  defendants,  to  permit  sheriff  to  amend 
his  return  to  execution.  Linet  v.  iSlote,  6  Blf. 
464,  '43. 

888*  Amendment  of  record  of  a  return  to  an 
execution  ma^  be  made  on  motion.  If  return  is 
lost,  parol  evidence  is  admissible  to  prove  it. 
NewkouM  V.  Martm,  68-224,  '79. 

889.  Summons,  having  served  its  purpose,  is 
amendable  to  make  it  conform  to  complaint  and 
indorsement  thereon.  Dunkle  v.  Elston,  71-585,*80. 

890.  Sheriff  may,  under  sanction  of  court, 
after  his  term  has  expired,  so  amend  his  return 
to  an  execution  as  to  make  it  speak  truth. 
IhoUmitu  T.  Cook,  71-579,  '80. 

891.  As  to  amendment  of  returns,  great  lib- 
erality will  be  indulged;  and  when  sanctioned 
by  court,  it  will  be  sustained  by  S.  C.  Id. 

892.  When  christian  name  was  wrongly  given 
in  complaint  and  rightly  given  in  summons,  it 
is  not  error  to  allow  complaint  to  be  amended 
to  correspond  with  summons.  FervummT.  An** 
scy.  41-611, '73. 

o08.  In  an  action  by  a  married  woman,  evi- 
dence showed  thatthe  plaintiff  had  brought  suit 
in  wrong  name,  as  a  third  party  was  plaintiff's 
lawful  husband,  instead  of  one  joined  as  co- 
plaintiff.  Held;  complaint  could  t>e  amended 
to  correspond  with  prool  JJ^ire  t.  MaOaer. 
27-381,  '66.  . 

894.  If  christian  name  is  stated  correctly  in 
com|>laint  and  erroneously  in  summons,  latter 
on  its  return  may  be  amended  by  complaint 
Hainei  t.  BaUorff,  17-348,  '61. 

895.  Likewise  a  capias  ad  reapondendmn  mar 
be  amended  by  proseipe.  State  T.  Hood,  6  Bu. 
260,  *42. 

896.  Trespass  quare  elautumftx^  Declara- 
tion was  filed  in  name  of  state  n>r  use  of  inhab- 
itants of  congressional  township  No.  21,  ete., 
and  contained  two  counts,  in  which  defendants 
were  charged  with  having  broken  and  entered 
into  a  school  house  belonging  to  district  No.  7, 
in  said  township,  eto.  After  a  demurrer  had 
been  sustained  to  one  count,  and  issues  of  fact 
had  been  formed  upon  the  other,  plaintiff  moved 
for  leave  to  amend  declaration  by  striking  out 
words  "for  use  of  inhabitants,"  and  inserting 
in  their  stead  words  "  for  the  use  of  school  dis- 
trict number  seven."  Court  having  allowed 
amendment,  plaintiff  afterwards  askra  leave  to 
amend  writ  so  as  to  make  it  conform  to  declara- 
tion, bnt  court  overruled  motion,  and  snit  was 
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dismissed,  on  motion  of  adverse  party,  for  vari- 
ance.  Held;  amendmeot  of  declaration  was 
prouerly  allowed.  Held;  leave  to  amend  writ 
oo^iit  to  hare  been  granted.  State,  tie.,  v.  Bryemt, 
4-192,  '54. 

XI.  Amount.  Jurisdiction. 

897.  Where  snm  demanded  in  conclusion  of 
a  compbint  in  C  P.  exceeds  jurisdiction,  coart 
nay  pennit  an  amendment  reducing  claim  to 
an  amoant  within  juriBdictioo.  Brenm  v.  Lemt, 
I*-232,  'sa 

8M*  Such  amendment  will  not  entitle  de- 
icndant  to  a  continuuiM.   £hxperfy  v.  LUSe,  0- 

8M.  In  a  suit  in  C.  P.,  plaintiff  laid  his 
damaeee  at  $1,000.  Court  permitted  him  to 
ameoa  by  reducing  his  claim  to  $999.  Meld; 
amotdment  was  proper.  Harvey  v.  Fergvton,  10- 

XII.  Of  Judgment. 

MA.  Amendment  of  a  Judgment  in  a  pro- 
«eediii^  to  foreclose  a  mechanic's  Uen,  by  way  of 
collection  of  descrtptiou  of  land  to  be  sold^  may 
be  made  by  reference  to  notice  of  intention  to 
lake  a  lien  filed  with  complaint,  which  is  suffi- 
cient subject  matter  to  amend  by.  Waeton  v, 
BmAsnp,  11-18,  '58. 

Ml.  An  application  to  correct  a  clerical  error 
in  a  jndffment  or  decree,  must  be  made  upon  mo- 
tion, and  is  not  subject  to  a  demurrer.  Jhtkins  v. 
hms,  88-460,  '64;  Ooodmne  t.  Bedru^  29-S8S, 
'68;  LoOaT.GiridUi,  67-329,77;  Balet  y.  Bftmn, 
67-282,  '77. 

902.  Other  proceedings  by  complaint  are  irreg- 
nlar.  Id. 

MS.  Practice.  Notice  of  four  d^^s  is  suffi- 
cient to  confer  jorisdictton.  Latta  v.  Gn^Uk,  supra. 

Mi.  A  proceeding  to  amend  and  correct  an 
allied  mistake,  in  report  of  commissioners  in  a 
partition  suit,  must  be  brought  within  two  years 
M  wn^fawljuo^ent  in  partition  suit.  Temple  y. 

Xni.  Of  Indictment 

MS*  Where  an  information  for  retailing  spir- 
itnons  liquor  failed  to  state  price,  S.  C.  directed 
C.  P.  C  to  permit  district  attorney  to  amend  by 
iwerting  a  price.    JUUea  v.  ^aie,  5-215,  '54. 

MC  Caption  of  an  indictment  may,  by  leave 
of  conrt,  be  amended  by  proeecnting  attorney. 
iHmfy  V.  StaU,  7  BIf .  424,  '45. 

XIT.  Nunc  Pro  Tune. 

M7.  Statute  of  8,  Heurr  TI.,  c  13,  U  in 

force  in  this  country  and  authorizes  any  amend- 
ment of  record,  proceee,  words,  pleas,  warrants 
«f  attorney,  writs,  returns  to  correct  any  mis- 
prision of  clerks.  Hunter  v.  BumsviUe  T.  Co.,  6ft- 
213,  m  -  Makepeeux  v.  Lakew,  27-435,  '67. 

M8.  NoBC  pro  tune  entries  to  correct  rec- 
«cds  of  judgments,  etc,  may  be  made  at  any 
time,  on  notice,  when  there  is  something  pre- 
ceding misprision,  bv  which  connection  may  be 
Hade.  r.  Brown,  57-282,  '77;  LaUa  v. 

On^W,  67-329,  '77:  Makepeaee  v.  LuActw,  27- 
■«5,'67;  JoOm  v.  Lang,  2i8-460,  '64:  Bunon  v. 
-Aor,  IS-OTl,  '59;  Seiner  t.  Bvtiatfidd,  2-24,  '50; 


LippeneoU  v.  Wyganl,  2-661,  '61;  MeManw  v. 
Bichardgon,  8  BlI.  100,  '46;  King  v.Anihtmy,  2 
Blf.  13]j'28;  FiU  v.  Doe,  1  Blf.  127,  '20;  Lam- 
bert V.  Blaehmm,  1  Blf.  59,  '20;  Smith  T.  ifyera, 
5  Blf.  223,  '39 ;  MUler  v.  Boyee,  60-189,  '77. 

909.  So  aa  to  parties  in  whcrae  favor  Judg- 
ment was  rendered.  State  v.  Oroa,  6-38^  '55. 
Also  names  of  all  parties  against  whom  a  ludg- 
ment  was  rendered.  Baleg  v.  .Brown,  67-282,  77. 

910.  Such  nunc  pro  tune:  entries  can  only  be 
allowed  when  there  is  something  to  amend  by; 
that  is,  where  there  is  some  memorial  paper,  or 
other  minute  of  transactions,  from  which,  what 
actually  took  place  can  be  clearly  ascertained. 
Makimaee  v.  XuAens,  27-435,  '67. 

911.  Judgment  paid.  Such  nunc  pro  ttme 
entry  may  be  made,  at  a  subsequent  term,  on 
due  notice,  to  correct  amount  oi  judgment,  al- 
though jndgment  as  orignally  entered  had  been 
paid.    Sherman  V.  Nixon,  87-153,  '71. 

911a.  Court  had  power  to  amend  clerk's  en- 
try of  judgment  as  to  date,  also  of  order  of  sale 
and  execution.  Beify  v.  BvrUm,  71-118,  '80. 

912*  Proceedings  of  a  court  are  in  jien  until 
close  of  term,  and  may  be  corrected  during  such ' 
term.   Balxtm  v.  XofAouL  18-303,  '62. 

915.  It  is  proper  and  also  duty  of  court  to 
order  a  ««ne  pro  tune  entry,  showing  time  of 
filing  and  returning  an  indictment  into  court. 
Lang -v.  State,  6ft-133,'77;  ScaaeY.  Stme,  Id.  182. 

91i.  A  plea  in  abatement  to  an  indictment, 
setting  forth  such  failure  of  clerk  to  make  such 
proper  entries,  is  properly  replied  to  by  proper 
all^tions  setting  forth  above  nunc  pro  tune  en- 
try, made  prior  to  the  requirement  of  defendant 
to  plead.  Id. 

916.  Trial  upon  an  indictment  for  larceny. 
On  return  of  verdict  against  defendant,  it  ap- 
peared that  entry  of  return  of  indictment  at  a 
previous  term,  had  been  omitted.  Defendant 
admitted  that  indictment  was  r^:ularly  returned. 
Hdd;  motion  for  mine  pro  tune  entry  should  have 
been  sustained.   Sude  v.  iWe,  14-426,  '60. 

916.  Time  to  file  bill  of  exceptions.  Per- 
haps, beyond  term  and  beyond  timenven,  court 
may  have  power  to  make  a  new  oraer  in  case, 
to  amend  record  for  sufficient  cause.  MeE^Unnk 
V.  Cqfoth,  29-37,  '67. 

917.  A  court  can  not  I^Hy  alter  record  of 
its  pro<%edingB  after  close  m  term,  and  a  bill  of 
exceptions  can  not  be  altered.  But  before  s 
cause  is  tried,  it  is  proper  that  material  issues, 
calculated  to  settle  merits  of  pending  contro- 
versy, shonldbeformed,  and  courts  possess  power 
up  to  that  point  of  correcting  errors  which  have 
occurred  in  their  proceedings.  Seailtm  T.  G  <fi 
Ft.  W.  B.  a.,  16-275,  '61. 

918.  Amendment  of  record.  Nuncprotuue 
entry  can  not  be  made,  after  expiration  of  term, 
on  mere  parol  evidence,  showing  that  time  was 
granted  in  term  time  for  filing  of  a  bill  of  excep- 
tions.  SekomwvtT  v.  Beed,  66-313,  '79. 

919.  To  authorize  such  entry  there  must  have 
been  some  memorial  paper  or  minute  on  some 
docket  or  order  book,  made  at  term,  showing  that 
time  was  duly  granted.  Id. 

920.  A  bil  l  of  exceptions  can  not  be  amended 
or  corrected  after  term  by  parol  evidence  to  add 
mch  evidence  to  bill.  Hamilton  v.  Bureh,  28-233, 
'67. 

921.  Bill  of  exceptions.  B.  C.  acts  alone 
upon  record  as  made  in  court  below,  and  as  cer- 
tified, and  can  not  amend  bill  of  ex.  or  record 
by  inserting  therein  omitted  testimony.  Appli- 
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cation  for  such  amendment  must  be  made  to 
court  he\aw  and  then  S.  C»  by  certiorari  compel 
clerk  to  certify  amended  bill.  CZuot  t.  State,  W~ 
263,  '72.  Cf.  i>oe  v.  Oweru  2  Blf.  462,  '31.  Jonee 
y.  FanJ^(en,8-107,'81;  (Wici  v.  ITw^w,  8-316. 

922.  ProceediiwB  in  S.  C.  wtll  be  Stayed  on 
motion,  till  amenchnent  can  be  made.  Doe  t. 
Owen,  sumo. 

928.  In  record  of  finding  and  judgment  in  a 
criminal  case  in  C.  C,  names  of  jurors  were 
omitted  bj  mistake.  Notice  and  motion,  giren 
and  filed  more  than  one  year  after  trial  to  correct 
record  by  mine  pro  tune  eatry.  Motion  by  de- 
fendant to  dismiss,  overmled.  HeU;  no  error. 
Smith  r.  State,  71-250,  '80. 

924.  A  court  may  record  a  fact  nunc  pro  tuni ; 
that  is,  if  fact  existed  then,  it  may  record  it  now ; 
but  it  can  not  record  a  fact  now  which  did  not 
exist  then ;  and  there  must  be  some  record,  note, 
entry  or  minnte  of  some  kind,  on  which  to  base 
it,  connecting  with  case.  JGrhtf  v.  Boiokmd,  69- 
290,  79. 

9i6t  Original  entry  of  record  in  criminal 
case,  made  at  time  oi  trial,  failing  to  show  ar- 
raignment or  plea,  entry  was  made  at  what  ap- 
peared to  be  special  term  of  court,  showing  ar- 
raignment and  plea.  Held;  court  having  juris- 
diction over  defendant  at  trial,  such  jurisdiction 
continued  during  special  term,  and  court  had 
right  to  make  snch  mmejtro  tunc  entry,  and  it  is 

S resumed,  contrary  not  appearing,  there  was  evi- 
ence  authorizing  such  entry.   Knight  r.  State, 
70-375,  '80. 

926.  Notice.  Record.  When  record  shows 
that  adverse  party  had  notice  of  motion  for  a 
wane  pro  tunc  entry,  and  that  proof  was  made  of 
same,  notice  and  service  need  not  be  made  a  part 
of  record.   MeRetfnoldM  v.  Slate,  A2-S91,  76. 

•27.  Nnnc  pro  tnne  entry  of  record  made 
on  proper  notice  and  evidence,  is  competent  evi- 
dence of  what  it  recites.  Oogew^  v.  Slate,  6&-1, 
78. 

928.  In  a  proceeding  to  obtain  a  proper  nunc 
pro  tune  entry  of  a  judgment  rendered  at  a  pre- 
ceding term,  court  may  make  such  entry  upon 
motion.  Such  need  not  be  filed  ten  days  before 
court  No  summons  is  necessary.  A  notice  is 
all  that  is  r«uuiied.    Hebel  v.  Seatt,  86-226,  71. 

929.  Justicet  if  necessarv  to  show  real  state 
of  pleadings  before  him  on  docket,  should  be  al- 
lowed to  correct  a  mere  clerical  error  in  omit- 
ting to  enter  on  his  docket  that  a  paper  had  been 
filed,  if  such  paper  was  in  fact  filed.  May  make 
such  nunc  pro  tunc  entry  after  appeaL  Baker  v. 
Ommben.  18-222,  '62. 

980.  Amendment  of  eonncfl  proceedings. 
Where  clerk  had  omitted  to  record  ayes  and  noes 
on  a  resolution,  parol  proof  of  same  is  not  ad- 
missible. A  nme  pro  tunc  entry  of  omitted  pro- 
ceeding might  be  made  by  city.  CHty  Logansport 
V.  Qrodceti^  64-319,  78. 

931.  Amendment  of  record.  CItyeonncil 
by  adoption  of  a  preamble  and  resolution  may 
have  nuncpro  fmc  entries  made  showing  its  acts, 
prior  to  issuing  of  a  precept.  Logcm^port  v. 
Biakemore,  17-318,  '61. 

982.  A  guardian  on  17th  day  of  January, 
'65,  filed  his  ^tition  for  private  sale  of  landbe- 
lon^ng  to  his  ward.  On  20th  of  same  month 
petition  was  submitted  to  court,  and  court  ap- 
jwinted  appraisers.  Appraisers  made  their  re- 
port on  same  day.  Guardian  filed  with  clerk, 
on  same  day,  his  additional  bond,  which  wa^t 
marked  approved  by  court ;  on  same  day  he  filed 


with  clerk  deed,  which  recited  filing  of  petition, 
appointment  of  appraisers,  return  of  appraise- 
ment, order  to  sell  at  private  sale  for  cash  in 
hand,  sale  for  appraisement,  confirmation  of  sale, 
and  order  for  ezecntion  of  deed.  Deed  was  ac- 
knowledged in  (men  court  and  certified  by  clerk. 
Deed  was  aiso  indorsed  "  examined  and  approved 
in  open  court  January  20,  1865,"  and  signed  by 
judge.  Becord  did  not  show  filing  of  bond,  or- 
der of  sale,  report  of  sale,  and  deed  and  ap-  > 
roval  thereof.  Five  years  later  gaardian  filed 
u  written  motion  for  an  entry  wme  pro  tunc, 
showing  such  facts.  Bond  and  deed  were  there- 
with filed.  Held;  motion  should  be  sustained. 
Entries  on  bond  and  on  deed  with  its  recital» 
being  concurrent  acts,  were  sufficient  to  support 
it      Viand  v.  Carter,  84-844,  70. 

988.  On  such  motion  court  can  not  pass  on 
title  of  purchaser.  Motion  must  be  either  sus- 
tained or  overruled.  Id. 

984.  Becord,  in  a  proceeding  by  a  guardian 
to  sell  land  of  his  ward  at  private  sale,  showed 
appointment  of  guardian,  filing  of  his  bond,  his 
petition  for  sale  of  land,  appointment  of  apprais- 
ers, and  their  report,  and  guardian's  report, 
which  recited  that  pursuant  to  an  order  of  court 
made  at  that  term,  said  guardian  did,  on  7th 
day  of  J  anuary,  '59,  sell  property  for  an  amount 
larger  than  appraisement  and  asked  that  sale  be 
confirmed  and  a  deed  ordered.  Becord  proceeds; 
"  And  court,  having  seen  and  inspected  same^ 
and  being  well  advised,  now  conurms  sale  so 
made,  and  orders  and  directs  said  guardian  to 
execute  a  conveyance  to  said  purchaser  for  prem- 
ises so  sold  as  aforesaid."  A  motion  at  a  sub- 
sequent term  was  made  for  an  entry,  nunc  pro 
tunc,  of  a  formal  order  directing  sale  of  property.- 
Parol  evidence  was  given  that  statement  in  re- 
port of  sale  was  true,  to  wit,  "  that  sate  had  beat 
made  pursuant  to  order  of  court."  Held;  motion 
should  be  overruled.  There  was  nothing  pre- 
ceding alleged  order  of  sale,  that  implies  that 
such  an  order  was  made.  It  should  show  filing 
of  an  additional  bond.  Makepeace  v.  Lukens,  27- 
435,  '67. 

985.  Precept.  Amendment  of  transcript 

when  an  act  has  been  done  in  progress  of  a  proceed- 
ing for  a  precept,  such  for  instance,  as  giving  of  a 
notice,  and  transcript  fails  to  show  it,  transcript 
may  be  amended  on  appeal  accordingly.  But 
an  amendment  of  affidavit  can  not  ne  made. 
Proceedings  must  commence  again.  JBal/e  t. 
Johnson,  40-235,  72. 

936.  Afiidavit  can  not  be  so  amended  on  ap- 
peal as  to  show  proper  assessment  against  sev- 
eral parcels,  inst^id  of  an  amount  in  gross  against 
all.  Id. 

987.  Affidavit  can  not  be  amended  in  discrip- 
tion  of  propertv  so  as  to  increase  quantity.  Lam- 
mersv.  Balfe,  41-218,  72. 

938.  Common  council  may  amend  or  correct 
final  estimate  and  assessment    BoUy.  BaUe,  41- 
221,72.  Gl.CHii!iIndiaiia^ity.PaltterK^ 
'70. 

XT.  Amendment  of  Statutes. 

989.  An  amendatoi^  statute  must  state  in 
its  title  what  act  or  sections  of  an  act  it  proposes 
to  amend,  and  section  as  amended  must  be  set 
forth  and  published  at  full  length.  BlaJcemorev. 
Do/an,  50-194, '76.  Cf.  37-122;  16-197;  14-195; 
Dodd  V.  Slate,  18-56,  '62. 

940.  An  intended  amendment  of  several  for- 
mer statutes  upon  same  subject,  such  intention. 
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irill  be  defeated  if  it  Kas  not  been  expressed  in 
manner  prescribed  hj  fundamental  law.  (B.  S. 
'81,  117.)    Dodd  V.  Slaie,  supra. 

Hi*  It  can  not  have  effect  simply  because  in- 
consistent with  laws  it  intetided  to  chanffe.  Id. 

943.  Effect  of  amendment  when  a  section  in 
an  existing  law  is  amended,  it  ceases  to  exist, 
and  section  as  amended  bupersedes  such  original 
Mcticm,  aod  constitntes  part  of  original  act. 
BUcmore  v.,  Dotan,  fiO-194  '76. 

MS«  Discnsrion  as  to  whether  an  act  amends 
er  repeals  or  whether  a  part  can  repeal  and  a  part 
can  save  from  appeal.  See  Doddv.  State,  l^-56,'62. 


ANIMALS. 

Sec  Dre^OMB  by  Animab,  Tort  by  AmsaaU,  Dogs, 
Bea,  SaUnada—KiUmg  Sloek. 

M4.  DomesUe«  Bnty.  Owner  of  domestic 
animals  not  naturally  inclined  to  commit  mis- 
ciad,  as  cows,  oxen  and  like,  is  not  liable  for 
any  injury  committed  by  them'to  person  or  pei> 
sonat  property,  nnless  it  can  be  sbown  that  he 
[tferionsly  had  notice  of  their  mischievons  pro- 
pensity, or  that  injury  was  attributable  to  some 
neglect  on  his  part  «Aue  y.  JSoBmgniorth,  7- 

MS*  Bat  as  propensity  of  sach  animals  to 
tore  is  natural  ana  notorious,  owner  is  bound, 
at  his  peril,  by  common  law,  (and  rule  as  a  gen- 
«tal  one,  is  applicable  in  this  state,)  to  confine 
them  on  his  own  land,  and  if  they  escape  and 
commit  a  trespass  on  land  of  another,  unless 
through  •  defect  of  fences,  which  latter  ought  to 
rqiair,  law  deems  owner  himself  a  treepasser, 
and  holds  lilm  liable,  though  he  had  no  notice 
in  fact  of  such  propensities.  Id.  Cf.  27-96,  (v.  B. 
B.  '81,  4835.) 

M6.  Owner  of  domestic  animals  is  bound  to 
oae  ordinary  care  to  prevent  injury  being  done 
by  them  to  personal  property  of  another.  "  Or- 
dinal' care "  depends  on  character  of  animat 
HmdUh  Y.  Seed,  26-334,  '66. 

947*  At  common  law  it  was  bis  duty  to  keep 
them  on  his  own  land.  /.  <fc  CL  ii.  Cb.  t.  MeOare, 
*«-370i '66 ;  Myewv.  Dodrf,  »-290, '57:  L.  &  I. 
Jt  T.  Shrmer,  0-141,  '55:  I.  &  C.  R.  Go.  v. 
iSiiw*,  S-402, '56:  WOHamt  y.  N.  A.&  S.  R.O)., 
4-111,^54. 

948.  At  common  law,  owner  of  animals  is 
obliged  to  keep  them  on  his  own  gronnds,  and  is 
*  wrong  doer  if  he  suffer  them  to  stray  upon 
gronnds  of  others.  This  is  law  in  this  state,  ex- 
cept as  provided  by  act  of  May  31,  '52,  and 
amendments,  whereby  connty  commissioners  may 
direct  what  kinds  of  animals  may  pasture  upon 
onincloeed  land  within  uiy  townuiip  in  their 
K^iectire  counties.  P.  Ci  &  8L  L.  B.  Co. -v. 
Aurt,  71-500,  '80. 

949.  That  connty  board  have  paraed  such  or- 
der, does  not  affect  liability  of  owner  of  cattle 
fauiriiqtly  permitted  to  ran  in  vicinity  of  a  rail- 
way, for  damage  done  by  them  to  property  of 
wch  railway  company.  iSSnrom  v.  P.  FL  Waifne 
*C.RCo.  28-244,  '67. 

9&0.  Banning  at  large.  Statute  providing 
that  counU^  board  shall  specify,  by  order  on  their 
records,  what  animals  snail  be  allowed  to  run 
«t  lane  on  public  common  in  each  township, 
provides  by  implication,  that  without  such  order, 
aoanimalwill  bepermitted  Botomn;  andasS. 
Ccan  not  judicially  know  whether  snch  orders 
it  wul  determine  cases  where  no  proof  of 


sudi  order  appears,  by  general  rales  of  law. 

Wheresuch  orderisshown  to  have  been  made,  and 
an  animal  killed  or  doingdamage  was  one  licensed 
to  run  at  large,  court  will,  in  connection  with 
that  act,  consider  act  relative  to  fencing  against 
such  animals,  and  question  whether  legislature 
can  authorize  depasturage  of  cattle  of  one  man 
upon  uninclosed  lands  oi  another,  and  it  seems 
that  owners  mif^ht  be  required  to  fence  their 
lands,  as  a  condition  precedent  to  rigbt  to  recover 
damages  for  tresrasses.  I.  &  C  S.  Q>.  t.  Oali- 
wefl,  ^397,  *57.  tlLLa&L.n.Clo.Y.  Hauler, 
8»-^7,  '72. 

951.  LUbUltr  of  owners.  An  action  for 
damages  caused  by  trespassing  animals  belong- 
ing to  several  persons,  may  be  brought  against 
all  or  only  a  part  of  owners.  Brady  v.  BaU,  14- 
317,  '60. 

962.  Tietong.  Iqjary.  Whoever  keeps  an 
animal  accustomed  to  attack  or  bite  mankind, 
with  knowledge  of  its  dangerous  propensities,  is 
prima  fane  liable  to  an  action  for  damages  at 
suit  of  any  person  attacked  or  injured  by  ani- 
mal without  proof  of  any  n^ligence  or  fault 
on  his  part  in  securing  or  taking  care  of  ani- 
maL  Gist  of  action  is  keeping  animal  after 
knowledge  of  its  mischievous  disposition.  It  is 
his<duty  to  keep  animal  in  safe  hands.  Partloa 
V.  Hcngartu,  85-178, '71.    (v.  B.  8.  '81,  2066.) 

958.  A  bailee  of  a  tIcioos  animal  is,  as  to 

Enblic  as  responsible  for  its  safe  keeping,  as  if 
e  were  owner.   Fhrmaua  t.  IAuU^  1^261,  '61. 


AT9NVITIBS. 

954.  An  annuity  can  not  be  apportioned. 

Heixer  v.  Heaer,  71-526,  '80. 

955.  A  son,  for  valuable  consideration,  agreed, 
in  writing,  to  pay  his  father  a  certain  sum  on  a 
certain  day,  annually,  during  life  of  latter. 
Father  died  twenty  days  prior  to  da^  upon  which 
such  sura  was  payable,  and  administratrix  sued 
to  recover  propojrtionate  part  due.  Hdij  sum  to 
be  paid  was  an  annuity,  and  plaintiff  could  not 
recover.  Id. 

A7I6VER. 

956.  One  good  defense  is  as  good  as  many. 
WHwn  V.  afofl&wn,  etc,  R.  Co.,  1^-226,  '62. 

957.  When  filed.  Defendant  in  a  suit  for 
divorce,  was  not  bound,  by  B.  S.  '43,  to  file  his 
answer  until  first  day  of  term  to  whidi  trnMcss 
was  returnable.  i%t%BT.i%0^  5-190, '64.  Ct 
B.  8.  '81, 1037. 

958.  When  there  is  no  appearance,  rule  can 
not  be  taken  against  defendant  on  first  day  of 
term  to  answer  complaint  on  next  call  of  cause. 
JfiUfl/  V.  Gaff,  5ft-331,  '77. 

9o9>  It  is  error  to  strike  out  a  plea  of  statute  of 
limitations  on  ground  that  it  was  filed  too  late, 
when  it  had  been  filed  at  first  call  of  cause  after 
complaint  was  filed.  Emboli  v.  Wkiiney,  15- 
280,m 

960.  Additional  pleadings.  After  defend- 
ant had  filed  an  answer  of  three  paragraphs 
court  may  permit  him  to  file  a  fourth,  allegmg 
payment.    Gaff  v.  Hutchinson,  88-341,  71. 

961*  It  is  a  matter  within  discretion  of  conrt 
to  permit  filing  of  an  additional  paragraph  of 
complaint  after  an  answer  has  been  filed  icL 

9w2*  It  is  in  discretion  of  conit  to  refuse  leave 
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to  file  additional  answer  when  caose  is  called  for 
trial.   Lee  v.  Dons,  70-464,  '80. 

968.  Addttlonu  or  amendatory  answers 
maj  be  filed  in  vacation  vhen  issnes  have  not 
been  cloeed  by  a  Kgiy.  WdA  t.  Bmndt,  89- 
136,  '72. 

964.  Where  there  are  sereral  answers  tq 

a  complaint,  and  no  objection  whatever  is  taken 
to  validity  of  a  part,  it  is  error  to  instruct  jury 
that  they  shall  find  for  plaintiff,  unless  they 
fnrthennoTe  find  auctions  in  all  answers  to  be 
true.   Mcmard  v.  Bfade,  41-810,  72. 

966.  If  a  party,  aasoming  that  he  has  several 
grounds  of  defense,  answers  in  sej^rate  para- 
graphs without  numbering  them,  his  answer  is 
bad  on  demurrer,  whether  paragraphs  really  set 
up  different  defenses  or  not  Wilam  v.  E.  A  C. 
R.  Co.,  9-610,  '57. 

966.  A  sham  answer  is  one  that  is  false  in 
fact.  A  pleading  is  breleTaat  which  has  no 
sulMtantial  relation  to  controversy  between  par- 
ties and  relevant^  when  its  averments  tend  to 
constitute  a  cause  of  action  or  defense.  An  an- 
swer is  fHrolons  when,  assuming  its  averments 
to  be  true,  it  presents  no  defense  to  action.  Oark 
T.  J.  M.  &  I.  R.  Co.,  44-248,  '73. 

967.  It  is  not  error  for  court  to  refuse  leave 
to  file  an  answer  setting  up  a  sham  defense. 
Gm  V.  Prwtt^  2&-90/65. 

968.  EvasiTe.  Where  a  bill  of  discovery  is 
filed  for  purpose,  express,  of  obtaining  evidence 
by  means  of  reepoiment's  own  knowledge,  that 
there  was  a  mistake  or  error  in  a  memorandum 
between  them,  an  answer,  insisting  upon  memo- 
randum as  best  source  of  information,  and  that 
upon  which  respondent  himself  must  rely,  is 
clearly  evasive.    Tamlinaon  v.  lAndkyj  8-569,  '51. 

969.  Stricken  ont.  t'haneerr.  To  a  bill 
in  equity  which  specially  charged  fraud,  there 
was  a  mea  in  bar  not  accompanied  by  anr  an- 
swer. Mdd;  under  B.  S.  '43,  plea  was  bad.  An 
answer  in  chancery  manifestly  evasive,  may  be 
treated  as  no  answer,  and  ordered  to  be  taken 
from  files,   i^vey  v.  Frmee,  7-661,  '66. 

970.  Answering  too  mach.  An  answer  set- 
ting np  usury,  in  an  action  in  a  new  contract, 
made  in  payment  of  a  precedent  debt,  including 
usurious  interest  thereon,  in  bar  of  precedent 
debt,  as  well  as  illegal  interest  taken  or  reserved 
on  new  contract,  is  oad,  because  facts  are  pleaded 
inbaroftoomuch.  Fntttv.  Wallbridge,  1^147, '61. 

971.  A  plea  puis  darrein  eontlnnance  is  a 
waiver  of  all  previous  pleas.  Seott  v.  Brokaw,  6 
Blf.  241,  '42;  Praiher  v.  JJuddeK,  8  Blf.  393,  '47, 
and  requires  highest  certainty.  Id.  Qacere,  is  it 
error  to  refuse  it  to  be  withdrawn?  Id. 

972.  A  plea  contalnlnir  onlf  matter  har- 
Ing  its  origin  after  commencement  of  action 
should  not  question  ri^ht  of  plaintiff  to  have 
his  action  originally;  it  should  only  deny  his 
right  further  to  prosecute  it,  and  this  defect 
seems  to  be  reacned  by  a  general  demurrer. 
WhiU  V.  Qitat,  6  Blf.  228,  '42. 

978.  Debt  on  replevin  bond  against  A  and  B. 
Plea,  that,  after  suit  was  commenced,  same  had 
been,  on,  etc,  settled  and  compromised  by  par- 
ties; and  that  it  was  then  ^reed  by  plaintiff 
and  A  that  auit  should  be  dismissed  at  defend- 
ants' costs,  which  costs  amounting  to  $6.09,  A 
had  paid  according  to  agreement,  which  defend- 
ants were  ready  to  verify.  Hdd,  plea  bad,  be- 
cause matter  arose  after  action  was  bronj^t. 
Jamut  V.  Denehit,  7  Btf.  40,  '43. 

974.  Answers  ean  not  embraee  matter  not 


existing  at  commencement  of  action.  Mtud- 
man  v.  Mardey,  42-462,  '73;  Chrr  v.  jEHis,  87- 
465, 71. 

975*  A  plea  that  is  bad  in  part  is  bad  for 
whole.   Ferrand  v.  Walker,  5  Blf.  424,  '40. 

976.  A  single  pleading  can  not  perform 
double  ftanetfon  of  ailing  matter  in  bar  of 
complaint,  and  at  same  time  a  cause  of  action 
against  plaintiff.  Campbell  v.  Aoutt,  42-4U),  73; 
MeManiaa  v.  StmJh,  58-211,  '76. 

977.  A  demurrer  to  an  answer  will  not  bo 
sustained  on  gronnd  that  answer  contained  a 
dental  of  plaintiff's  all^^tions,  and  a£^mativo 
matter  in  avoidance.  OmweU  v.  Smith,  8-»30,  '56. 

978.  Where  a  plea  confesses  action,  and  doe* 
not  sufficiently  avoid  it,  plaintiff  may  have- 
judgment,  if  his  declaration  be  good,  non  ofc~ 
stcaUe  veredieto.  Fbmercy  v.  Btmutt,  8  Bit.  142;  '46. 

979.  An  answer  can  not  also  serve  as  a 
cross-complaint  Wathbum  v.  Roberta, 'ii~2n,'S0. 

980.  Action  on  a  note  payable  in  lumber  in 
consideration  for  a  saw-mtll.  An  answer,  in  bar 

entire  action,  and  by  way  of  counter-claim,  set- 
ting up  a  breach  of  warranty  of  mill,  must  shov : 
(1)  warranty ;  (2)  breach;  (3)  that  damages  re- 
sulting from  breach  amount  to  at  least  as  much 
as  plaintiff's  claim;  character  and  extent  of 
warranty;  nature  and  particulars  of  breach; 
amount  of  damages  equaling  at  least  plaintiff's 
demand,  are  necessary  facts.  Sooher  v.  OoAb- 
borough,  44-490,  '73. 

981.  Responsive  to  complaint.  Complaint 
to  quiet  title  to  three  tracts  of  land.  Answer 
setting  up  tax  lien  upon  undivided  three-fourths- 
of  three  tracts,  but  not  ailing  same  to  be  tracts 
described  in  complaint.  Mda;  answer  bad,  not 
beingresponsivetocomplainL  IKomwonv.lbM^, 
71-296,  m 

982.  To  a  complaint  on  a  settlement  of  an  ac- 
count, an  answer  tliat  neither  responds  to  nor 
denies  settlement  is  bad.  Bemhamer  v.  Omard, 
45-161, 73. 

988.  Defendant  can  not  he  «omp«l]ed  to  an- 
swer a  complaint  to  which  a  demurrer  has  been 
sustained,  unless  record  made  by  ruling  be 
changed.    SRddletm  v.  MUla;  14-537,  '60. 

984.  Form.  Where  substance  of  a  plea  is  an 
allegation  of  payment,  mistake  in  saving  that 
plaintiff  "  ought  to  have  his  action,"  instead  of 
ought  not,  etc.,  is  immateriaL  Dupcty  v.  £o&Uu, 
1  Blf.  473,  '18. 

985.  Affldavlts  can  not  be  made  to  take 
place  or  serve  purpose  of  an  answer  in  abatement 
or  in  bar.    Kellogg  v.  Sutherland,  88-164,  71. 

986.  Defendant  by  a  return  to  writ  of  man- 
date, can  traverse  iStcts  alleged  in  writ  as  well 
as  set  up  facts  in  avoidance  thereof.  Bd.  Otm't- 
of  Clark  Oct.  v.  State,  61-75,  '78. 

987.  A  defendant  of  unsound  mind  shonld 
answer  by  a  committee.  Aldridge  v.  Montgomers, 
9-302,  '57. 

988.  Presumption  as  to  ward.  Complaint 
by  A,  a  guardian,  for  partition.  An  answer  al- 
leged that  plaintiff  and  defendants,  "  being  all 
of  full  age  and  competent  to  contract,"  at  prior 
date  had  made  a  valid  partition.  Hdd;  Inral- 
ing  on  a  demurrer  to  answer,  court  can  not  pre- 
sume that  plaintiff  was  an  infant  at  time  of  prior 
partition.    Moore  v.  Kerr,  46-468,  '74. 

989.  Not  error  to  refuse  evidence  in  sup- 
port of  an  answer  held  bad.  iStm  v.  Ifurst,  44- 
579,  73. 

990.  When  evidence  admitted  is  proper  to 
support  an  answer  that  is  pleaded,  no  question 
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M  toadmiflsibilitj^  of  evidence  can  be  considered, 
vben  no  question  is  raised  as  to  sufficiency  of 
■Dswer.   Andermm  v.  BiievJtS~280,  71. 

Wl*  Abudonment.  Where  no  eridence  was 
introdneed  in  support  of  an  answer,  such  answer 
will  be  deemed  to  have  been  abandoned.  8.  C. 
will  not  consider  it.  Hvtlonv.aiemrtB^3^'7S. 
Qmtm  R.  a  '81,  343. 

998.  Bj  B.  *&8,  defendant,  by  answering 
to  merits,  admitted  sufficiency  of  complaint. 
JJiw  V.  Siioddy,  7^42,  '56. 

Mft.  Proof*  It  is  no  error  to  refuse  evidence 
to  disprove  a  reply  to  an  answer,  when  evidence 
in  support  of  answer  is  not  admissible  under 
pleadings.   Dodge  v.  Dunham,  41-186,  '72.  . 

M4.  Irrelevant  matter  contained  in  an  an- 
swer in  chancery  should  be  struck  out.  OonweU 
T.  Clmpool,  8  Blf.  124,  '46. 

Mo.  If  money  all^^  in  answer  in  chancery 
to  have  been  tendered  to  complainant,  be  not 
bfoogfat  into  court,  all^tion  of  tender  should 
be  strock  out  of  answer.  Id. 

9M.  lasiiflleteiicy  of,  can  not  be  raised  in 
8.  C.  when  no  demurrer  had  been  filed  thereto, 
Bwa  motion  for  a  judgment  upon  pleadings 
notwithstanding  finding  undersection  372.  Bt^ 
me  v.  Bader,  lM^-3&4,  '68. 

997.  Answer  to  a  complaint  on  mortgaged 
notes,  setting  up  facta  to  show  a  contract  for 
t  cancellation  or  satisfaction  of  notes,  and  pray- 
ing a  rarrender  of  notes  and  that  plaintiff  may 
beeraipelled  to  accept  consideration  agreed  by 
him  to  receive  for  a  surrender  of  notes,  is  not  a 
eross^mplaint.  Id. 

998.  Jnrtedletion.  Failnre  to  demw  or 
nswer  do  not  constitute  a  waiver  of  objections 
to  jorisdiction  of  court  over  subject  of  action,  or 
to  want  of  sufficient  facts  in  complaint,  to  con- 
ititate  a  cause  of  action.  Harria  v.  Harrig.  61- 
117,  "78. 

Hf  •  ■otton  In  aiTMt  and  an  assignment 
of  oror  therefor  raise  questions.  Siirris-v.  HetrnM, 
Dfira. 

1000.  Failure  to  allege  some  jurisdictional 
bet,  may  be  urged  against  complaint  for  first 
term  in  S.  C,  but  such  error  is  unavailable,  if 
lecoid  shows  that  by  evidence,  such  jurisdic- 
tioiial  fact  was  established  aftomoa  v.  Wood, 
•1-132, 7& 

lOtn.  lutorogt  of  party  platntUE  Action 
l>7  administrator  on  note  payable  to  him  as  ad- 
ministrator. Answer  that  note  is  not  property 
ot  estate ;  but  fais  individual  property.  Held; 
newer  bad.    HarUi  v.  Houchm,  50-327,  '75. 

1002.  Action  by  assignee  of  note  ailing 
title  by  endorsemenL  An  answer,  averring  that 
pluntiff  is  not  real  party^in  interest,  but  all^ 
nw  no  hctB,  is  bad.  ^reth  v.  Smith,  S8-6I4, 
TO;  XemsT.SloBiian,  2*-427,'67;  84-318;  4«- 
89;  Bder  v.  Smith,  10-466,  '61. 

1008.  Also  an  answer,  ailing  that  at  time 
of  assignment  it  was  agreed  title  snould  not  pass. 
LocUt.  teaman, 

1004.  Also  an  answer  ailing  that  assi^ee 
had  aneed  to  return  note  to  assignor  if  he  failed 
to  collect  it    Lam  t.  Shmman,  supra. 

1006.  Also  an  answer  ailing  that  assign- 
nentwasassigned  to  plaintiff  and  others  jointly, 
an^v.  Bnmenberff.  42-89.  '73. 

^  1008.  Seply*  An  answer  ailing  an  as- 
B^ment  of  action  by  plaintiff,  a  reply  of  a  re- 
■nignment  to  plaintifi^before  suit  is  good.  JPen- 
aawtoa  v.  HannUm,  60-397,  '76. 

1007.  Suitby  payee  of  notes.   Answer,  before 


suit  brought,  plaintiff  sold  and  delivered  notes 
to  A  and  received  from  A  price  and  considera- 
tion of  said  sale,  etc.,  from  time  of  such  sale,, 
etc.,  up  to  present,  they  had  been  wholly  pn>p' 
erty  of  A  and  in  his  possession,  and  he  Is  only 
one  who  has  any  interest  in  them  or  their  pro- 
ceeds by  said  sale,  etc;  plaintiff  assigned  notes- 
to  A  without  indorsement;  plaintiff  is  notowner 
of  notes  or  either  of  them,  nor  has  he  any  inter- 
est in  or  to  them  whatever;  he  has  not  now,  nor 
has  he  since  said  sale,  etc.,  had  either  of  themiit 
his  possession ;  plaintiff  did  not  direct  or  author- 
ise commencement  of  this  action  in  his  nam^. 
but  it  was  commenced  by  direction  of  A  alone. 
Held;  good  on  demurrer.  Wilson  v.  Oark,  11- 
385,  '68. 

1008.  Ai^mentatiTe  denial.  Harmless 
error.  It  is  no  error,  (general  denial  being 
filed,)  to  sustain  a  demurrer  to  an  argumentative 
denial,  but  better  practice  tostriHeitouL  O'Horra- 
v.Sm^  48-417, '74. 

1009.  Action  by  a  creditor  of  A  on  a  contract 
with  A  by  B  to  pay  A's  debts  in  consideration 
of  property  sold  to  him.  Answer  that  defendant 
received  debtor's  property,  and  was  to  apply 

Sroceeds  to  payment  first  of  certain  specined 
ebts,  then  to  payment  of  debts  due  plaintiff^ 
that*he  had  realiied  fair  value  of  such  property 
and  applied  proceeds  to  payment  of  debts  speci- 
fied, and  that  nothing  remained  to  apply  on 

Slaintiff's  debt   HM;  only  an  argamentativo- 
enial  but  good  on  demurrer.   Loeb  v.  Weu^  M- 
285, '78. 

1010.  Complaint  against  a  firm  all^^  to  be- 
compoeed  of  A  and  others;  two  paragraphs 
counting  on  notes,  third  on  an  account  Answer 
by  A's  (^-defendant:  1.  General  denial,  verified; 
2.  That  such  firm  was  composed  solely  by  A 
and  a  certain  incorporated  company,  and  thai, 
such  co-defendantswere  not  liableon  notes.  Held; 
special  answer,  but  an  amunentative  denial. 
Held;  special  answer  insufficient ;  professing  to- 
answer  whole  complaint,  but  answering  only  a 
part    Root  v.  Hibbm,  06-247,  '79. 

1011.  An  argnmentatire  denial,  in  plead- 
ing, is  an  averment  of  facts  in  answer,  intended  to- 
be  inconsistent  with  existence  of  facts  stated  in 
comnlaint   Smith  v.  LUtk,  07-549,  '79. 

1018.  Answer  admissible  nnder  general 
denial.  It  is  error  to  overrale  a  demurrer  to  a 
special  paragraph  if  tt  Is  insufficient,  though  all 
matters  therein  pleaded  are  admissible  in  evi- 
dence under  general  issue.  Kernodle  v.  CaldwelL. 
46-163,  '74. 

1018.  Demurrer  was  sustained  to  a  paragrapb 
of  an  answer  which  set  up  a  written  agreement 
Agreement  was  admissible  in  evidence  under 
other  pangraphs.  Hdi;  defendant  must  be  pre- 
sumed to  nave  had  full  benefit  of  agreement- 
Bolian  V.  iftOer,  6-262,  '55. 

1014.  Error  in  overruling  a  demurrer  to  an 
answer,  is  available,  though  same  is  admissible 
under  other  paragraphs  of  answer.  Charlea  v. 
Malott,  61-350,  '75;  KemodU  v.  OaldweO,  46-153,- 
'74. 

1016.  It  is  not  available  error  to  sustain  s. 
demurrer  to  such  answers.  MitduU  t.  ifoeSt  89- 
399,  '72. 

1016*  Action  between  adjoining  land  owners. 
Complaint  alleged  that  defendant  had  obstructed 
and  diverted  flow  of  a  stream  of  water  from  its 
natural  channel  and  cansed  it  to  run  upon  plain- 
tiff's land  to  his  great  damage,  etc.  Defendant 
pleaded  a  general  denial  and  also  that  plaintiff' 
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:h&d  previoaBly  diverted  said  vater-cotirse  to  his 
injury,  and  for  his  own  protection  mer«ly  he 
had  provided  against  its  flow  upon  his  land  aqd 
caused  it  to  return  to  old  channel.  Hdd;  an- 
swer either  raised  no  qoestion  not  involired  by 
general  denial  or  it  was  necessary  and  proper  to 
show  why  defendant  made  changes  in  couree  of 
■stream.  In  either  view  court  did  not  err  in  over^ 
ruling  a  motion  to  strike  out,  and  a  demurrer 
-to,  such  answer.  Harding  v.  Wktauai,  40-379,  '72. 

1017.  Rule,  that  it  is  not  an  available  error 
-that  a  demurrer  has  been  sustain^  to  a  plead- 
ingb  when  there  is  another  pleading  under  which 
same  evidence  is  admissible,  is  not  applicable  in 
criminal  cases.    Ctem  v.  SUUe,  42-420,  '73. 

1018.  k  pleadinsr  iuidert«kiitg  to  answer 
whole  complaint  and  answering  only  a  part  is 
clearlv  bad  on  demurrer.  Iieynom»v.  Bouaalnuh, 
£9-483,  77  J  Uhrig  v.  Sirua,  82^93,  '70;  Jme« 
T.  F)ro»t,  51-69, '76 :-S(aAiv.  Hammontree,  72-103, 
*80;  MeMahan  v.  Spinning,  61-187,  '75;  Laeh  v. 
JtewkU,  72-475,  '80;  Gvieck  v.  Gomuly,  42-134, 
'73;  Limey  v.  SUUe,  71-32,  '80;  Beeaon  v.  How- 
ard, 44-413,  '73;  Patnam  v.  Tennyson,  60-456. 
75;  KeOer  v.  Boatman,  40-104,  '74;  AdMns  v. 
Adkins,  48-12,  '74;  Sanders  v.  Sanders,  80-^, 
»72;  21-65;  40-153;  1-156;  18-296;  11-527; 
7-496;  28-97  ;  2a-493;  46-156,  305;  80-305; 
-<6-32S;  80-173;  IToni  v.  iWt,  70-309, '80.  Cf. 
JVuiee  V.  FVatee,  70-411,  '80;  Johnaon  v.  Seymmr, 
19-24, '62;  DayA«#v.«i«ai!,  18-384,  '62;  fVeev. 
Hmoorth,  19-404,^62;  Moorman  v.  Barton,  10- 
206,  '61;  Webb  v.  Beiich,  17-340,  '61;  MiUerv. 
i2um«f,  10-327,  '61. 

lOlv.  Also  when  pleaded  in  bar  of  another 
pleading,  and  is  not  in  bar  of  one  of  its  para- 
^phs.  AUea  v.  Jiandb^,  48-496, '74;  Mvtaelr 
man  T.  Owens,  47-1, 74;  2biK//v.A»ee,ui304: 
4ft-166;  26-269;  21-235. 

1020.  Set-off.  An  answer  of  set-off  will  not 
be  bad  by  purporting  to  answer  whole  complaint 
and  answers  only  a  part,  and  is  for  a  less  amount. 
Law  V.  Vising,  46-25,  '73:  MuUendore  v.  Seott, 
id.  113;  Oummv.  Ourran,  40-473,  '72;  45-160. 
Cf.  41-186,  190;  contra  8-396. 

1021.  A  set-off  is  not  strictly  a  defense.  CW- 
■nm  V.  Oarrm,  41M73,  '72.  [Awe  v.  North  Biver 
BanJc,  11-268,  '68;  Ooawdl  v,  Fhmell,  id.-677, 
'58;  Stone  v.  ZemnoR,  28-97,  '67;  Blew  v.  Hoover, 
80-450, '68;  ooemUed.} 

1022.  An  answer  commencing:  "that  at  time 
of  said  supposed  wronarful  taking  of  profwrty  in 
first  count  of  plaintiff^s  complaint  mentioned," 
is  not  intended  to  answer  more  of  complaint 
than  first  paragraph.  Wise  v.  Eagthan,  80- 
183, '68. 

loss.  An  answer  in  bar,  alleging  that  con- 
sideration of  note  sued  on  was  entirety  usurious 
is  bad  on  demurrer,  if  facts  averred  show  that 
only  a  portion  of  consideration  was  usurious  in- 
terest.   Wikon  V.  Fleming,  28-119,  '64. 

1024.  Contribatory  negligence.  An  answer 
to  a  complaint  to  recover  damages  arising  out  of 
defendant's  negligence,  ailing  contnbutoiy 
n^ligence  on  part  of  plainti^  or  facts  showing 
same,  when  general  denial  is  pleaded,  is  good  on 
demurrer,  though  unnecessBry.  Hathaway  v.  T. 
W.  &  W.  R.  Co.,  40-25,  '74. 

1026.  Action  on  a  note.  Answer  a11^^  a 
failure  of  consideration;  (I)  in  failure  to  deliver 
a  certain  part  of  goods  agreed  to  be  delivered  for 
which  note  was  executed,  and  (2)  a  failure  to  de- 
iiver  any  part  goods  by  time  agreed.  No  damage 
was  shown  for  foilure  to  deliver  by  time  agrera. 


A  reply  was  filed,  to  which  a  demurrer  was  over- 
ruled. It  was  claimed  that  reply  was  bad  for 
attempting  to  answer  all  matter  in  answer,  bat 
failed  to  answer  allegation  that  plaintifis  hiled 
to  furnish  any  part  by  lime  agreed.  Hdd;  No  er- 
ror. (1)  Reply  concluded,  "as  to  said  items, 
said  defendante  ought  not  to  sustain  their  an- 
swer." Therefore  it  did  not  intend  to  reply  to 
whole  of  answer.  (2)  It  was  only  required  tore- 
ply  to  matter  well  pleaded.  Failure  to  deliver 
any  part  by  agreed  time  was  not  well  pleaded  as, 
no  injury  was  shown.  Numbers  v.  Bamer,  29- 
491,  '68. 

1020*  Action  on  a  note  before  a  justice.  An- 
swer waived  statutoiy  general  denial,  and  al- 
le^^  that  note  was  given  for  a  part  of  consid- 
eration of  purchase  of  a  mare  of  plaintiff;  that 
mare  was  represented  and  warranted  to  be  sound ; 
that  in  truth  she  was  unsound  to  such  an  extent 
that  she  died  in  consequence  there<rf  in  a  short 
time;  that  plaintiff  well  knew  she  was  unsoand, 
and,  designing  to  cheat  defendant,  did  make 
said  representations  and  warranty ;  that  defend- 
ant relying  thereon  did  make  said  purchase  and 
said  note,  and  gave  in  addition  as  part  of  pur- 
chase money  forty  dollars  in  money,  and  was  at 
great  expense  in  keeping  and  caring  for  her; 
whereby  lie  was  dama^^  $25  and  claimed  .^ndj^ 
meat  for  $75  and  other  proper  rdi^.  Hotim  of 
plaintiff  for  judgment  non  obitante  veredicto,  main- 
taining that  answer  claimed  onlv  a  jud^nent  of 
$75  for  breach  of  warranty,  and  as  action  was 
on  a  note  for  $125,  he,  on  pleadings,  was  entitled 
to  a  judgment  for  difference.  Held;  though 
mare  was  not  allied  to  have  been  of  no  valn^ 
before  a  justice,  pleading  was  sufficiently  cei> 
tain  to  show  that  she  was  of  no  value,  and  de- 
fendant intended  to  cover  and  avoid  note  and 
claim  in  addition  a  judgment  for  his  damages. 
Stewart  v.  moehiiu,  8l-2o2,  '69. 

1087.  Action  to  recover  damages  for  breach 
of  contract  to  convey  lands.  Answer,  to  whole 
complaint  and  in  bar  of  all  costs,  showing  a 
tender  of  deed  in  court  to  plaintiff,  in  perform- 
ance of  contract  and  claiming  costs  only  from 
time  of  making  tender,  is  bad.  Ir^and  v.  Moid- 
gomery,  84-174,  70. 

10s8.  Action  to  qniet  title  in  certain  lands, 
with  race  and  mill-dams,  claiming  under  a  deea 
from  A.  Answer  claimed  under  a  subseqaent 
deed  from  B,  and  that  plaintiff  "  had  abandoned 
all  right  or  claim  of  right  to  said  race."  Held; 
answer  bad.  Did  not  answer  whole  complaint. 
Trisler  v.  TrisUr,  88-282,  71. 

10S9.  Three  precepts  were  iasoed  to  collect 
assessments  for  one  improvement.  Answen  on 
appeal  therefrom  good  only  as  to  [part  of  sum 
claimed  in]  last  precept  are  bad  on  demurrer. 
HeUenkamp  v.  City  LafayetU,  80-102,  '68. 

1080.  Such  answers  should  be  directed  alone 
to  last  precept  on  last  estimate,  and  if,  on  that 
issue,  appellant  recovered,  he  would  be  entitled 
to  his  costs  on  tiiat  issue.  H^enkoK^  r.  Oity 
LeJayeUe,  mpra 

1081.  In  wa  action  against  a  former  admin- 
trator  to  compel  him  to  refand  certain  money 
alleged  due  estate,  paid  by  two  persons  jointly 
or  severally,  it  is  no  defense  to  deny  receipt  at 
such  money  from  a  particular  one  of  such  per- 
sons.  Sanders  v.  Loy,  01-298,  7a 

1082.  A  plea  professing  to  answer  "  part  of 
declaration,'  without  specifying  what  part,  is 
valid,  if  it  directly  deny  a  particular  and  mate- 
rial allegation  in  declaration.   Bnt  sustaining 
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■of  a  demurrer  to  sucli  a  plea  is  no  caoBe  for  re- 
Tersing  a  ja<^7Qent  for  plaintiff,  if  tiiat  part  of 
•declaration  ooued  by  plea  iras  not  taken  into 
.4(Hi^dention  in  maamBixtg  damans.  OotUngham 
T.aul^  7  611405,  '45. 

loss*  If  to  a  declaration  in  trespass,  contain- 
ing sereral  coants,  introductory  part  of  a  plea 
in  jostification  be  confined  to  first  count,  and  an 
attempt  be  made  in  body  and  conclusion  of  plea 
to  embrace  whole  declaration,  plea  is  bad.  JOavia 
T.  BiuL  4  BIf.  330,  '37. 

IOh*  SftHble*  that  a  plea  in  bar  containing 
Kinly  matter  of  defense  that  occurred  after  com- 
mencement of  suit,  is  bad.  WhUe  y.  Qued,  6  Bit 
■228,  '42. 

1085*  If  a  plea  profess  to  ansver  only  a  part 
of  cause  of  action,  it  can  be  considered  as  an 
answer  only  to  that  part,  though  it  contain  a 
defense  to  whole.   Onm  t.  ITabnt,  6  Blf. 
1»,'42. 

lOM.  Plaintiff  may,  before  he  replies,  or  af- 
terwards during  term,  take  judgment  by  nil  dieit 
lor  part  not  mentioaed  in  banning  of  plea.  Id. 

1087.  If,  in  an  action  on  a  not^  issue  be 
.joined  on  a  plea  in  bar  as  to  pa>^  and  be  fonnd 
for  plaintifi,  plaintiff  ia  entitled  to  iudgment 
for  amount  of  debt,  with  interest  FUcn  v..t^oUie, 
-6  Bit  86,  '39. 

1088.  If,  to  declaration  containing  two  counts, 
one  on  a  bondj^oUier  for  goods  sold  and  delir- 
-ered,  defendant  plead  turn  ett  factum  to  first  count, 
without  noticing  second,  plea  can  not  bo  objected 
to  for  not  answering  whole  declaration.  i%8^  t. 
BuOiti,  I  Blf.  512,  '20. 

1099,  Action  by  indorser  to  recover  money 
paid  on  three  notes.  Answer  by  maker,  that "  he 
nad  fully  paid  and  satisfied  note  herein  sned 
on."  fleU;  bad,  not  going  to  whole  complaint 
Jofawm  T.  BrmOovey  7t-m,  '80. 

1040*  Bale  that  an  answer  is  bad  If  it  at- 
tempts to  answer  whole  and  answers  only  a  part 
of  complaint  does  not  extend  to  eounterclauns. 
SOatfT  T.  DavU,  69-336,  '79. 

1041.  A  plea  beginning  in  bar  and  con- 
cluding in  aliatement,  is  a  plea  in  bar.  Low 
T.  Btair,  6  Blf.  282,  '42. 

1042.  An  answer  In  bar  generally  to  all  of 
sereral  plainti^  allMdng  matter  in  bar  of  only 
one  of  them,  is  bad.  LaneatUr  v.  OmUd,  46-397, 
'74. 

1048.  One  Talld  partition  is  an  answer  in 
bar  of  a  proceeding  for  another.  Moore  v.  Kerr, 
46-468,74. 

1044.  Former  a^ndieatlon.  Criminal  law. 

Defendant  may  plead  at  his  option  a  former 
acqaittsl  or  conviction  specially,  or  prove  same 
nnder  general  issue.  He  may  be  tned  on  such 
special  defenses  and  afterwards  plead  general 
inne.  Oem  v.  Slate,  42-420,  73. 
104&.  This  not  a  technical  rule.  Id. 

1046.  JudgmentuponsuchBpecialplea,when 
it  has  been  found  against  him,  siiould  be  uiat  he 
answer  over.  Id. 

1047.  In  determining  such  special  defenses 
evidence  given  under  general  issue  can  not  be 
considered.  Id, 

1048.  War.  Answer,  ailing  that  defendant 
is  an  alien  enemy,  will  bar  an  action  though  it 
might  revive  at  termination  of  War.  Knoml  v. 
WaHamt,  80-1,  '6a 

1049.  Beeoverr  of  land.  Though  all  de- 
fenses may  be  made  under  general  denial,  de- 


fendant may  plead  specially.  Vandum  t.  Ha>- 
ner,  46-689,  '74. 

10^0.  Want  of  consideration  must  be  special- 
ly  pleaded  and  can  not  be  proven  under  a  general 
denial.   Fi^xirger  v.  Oode^ir,  17-404,  '61. 

1051.  Inducement  to  a  plea  of  special  tra- 
verse must  be,  in  substance,  a  sufficient  answer 
to  declaration,  though  not  a  direct  denial,  nor 
yet  a  confession  and  avoidance;  and  traverse 
with  which  it  concludes  must  go  to  a  material 
point  which*  will  try  merits  of  cause.  Only  way 
of  answering  a  good  special  traverse  is  to  Join 
issue  upon  it   State  v.  C^riman,  2-126,  '50. 

1052.  Pleadii^*  If  a  plea  contain  two  good 
defenses  to  action,  it  is  bad  on  special  demurrer 
for  duplicity. 

105B.  If  a  plea  be  in  confession  and  avoid- 
ance, and  conclude  with  a  special  traverse  which 
does  not  go  to  point  of  action,  plaintiff  mapr  re- 
ply to  matter  in  avoidance  without  noticiug 
special  traverse.    Benner  v.  EUiotl,  5  Bit  451,  '4^ 

1054.  Answer  in  avoidance.  A  material 
allc^tion  of  new  matter  in  answer,  under  code 
of  '52,  means  some  fact  which  plaintiff  is  not 
bound  to  prove  in  first  instance  to  establbh  his 
cause  of  action,  and  which  goes  in  avoidance^  or 
dischargeof  causeof  action  allegedincomplaint 
MeOariy  v.  Roberts,  &-150,  '56. 

1055.  Parties  to  a  written  contract  not  under 
seal  may,  after  its'  execution  dissolve,  or  waive, 
or  discharge,  or  qualify  contract,  or  any  part 
thereofi  by  a  new  verbal  contract,  and  snch  waiv- 
ing, etc.,  if  made  before  breach  will  be  a  good 
defense  to  a  suit  on  contract,  but  an  answer  set- 
ting up  such  8ubse<]uent  agreement,  failing  to 
aver  facts  shoiring  its  performance,  and  that  it 
was  made  before  breach  of  contract  sued  on,  is 
bad.    BiUingUey  v.  Stratbm,  11-396,  '58. 

1056*  Action  to  recover  real  estate,  where  de- 
fendant had  answered,  claiming  certain  improve- 
ments. Beply  averring  "  that  defendant  never 
made  improvements  alleged,"  while  he  was  in 
possession  as  owner,  after  he  had  executed  mort- 
gage under  which,  upon  a  sale  on  foreclosure, 
plaintiff  claims  title,  and  in  no  other  way.  Held; 
merely  a  special  denial,  and  not  open  to  demur- 
rer.   Odfiom  V.  -Storms,  65-321,  '79. 

1057.  Though  any  matter  of  defense,  except 
set  off,  ma^  be  given  without  special  plea,  yet 
when  parties  do  plead  specially,  they  will  be 
bound  oy  their  pleadings  and  rulings  of  court,  as 
though  required  by  law.  Niblaek  v.  Goodman. 
67-174.  '79. 

1058.  An  objection  to  a  special  traverse,  that 
inducement  does  not  substantially  deny  what  it 
was  intended  to  answer,  can  only  be  reached  by 
general  demurrer.  Fernmd  t.  WaOter,  5  Blf.  42^ 
*40. 

1059*  A  plea  which  confesses  cause  of  action, 
and  avoids  it  by  some  new  matter,  does  not 
amount  to  general  issue.  Pagev.  I^-entice,  7  Blf. 
322,  '44. 

1060.  In  debt  on  a  note,  accord  and  satis- 
faction,  and  payment,  may  be  pleaded  speci- 
ally, or  may  be  given  in  evidence  under  general 
issue.  Id. 

1061.  Established  rule  is,  that  anpr  ground 
of  defense  which  admits  facts  alleged  in  declar- 
ation, but  avoids  action  by  matters  which  plain- 
tiff would  not  be  bound  to  prove,  or  dispute,  in 
first  instance,  on  general  issue,  may  be  pleaded 
specially ;  but  any  matter  of  defense  which  de- 
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nies  what  plaintiff  would  be  boand  to  prove  in 
first  instance,  on  general  issue,  should  be  given 
in  evidence  under  general  issue.  Davis  v.  Whip- 
ple, 1  BIf.  506,  '20. 

1062.  Nnl  tl«l  corporation.  If  declaration 
aver  that  plalntifb  are  a  corporation  by  virtue 
of  a  certain  statute,  a  plea  denyins  existence  of 
statute  is,  in  substance,  a  denial  oi  existence  of 
corporation.  Qvaga  Svn  Cb.  t.  Davmntf  4  Blf, 
202,  '36. 

1068.  Answers  In  mitlratlon  only,  except 
in  libel  and  slander,  can  not  be  specially  pleaded. 
Same  matter  is  admisslbleundfv  general  denial. 
Smith  V.  Lither,  28-500,  '64. 

1064.  Pleading.  An  answer,  setting  up 
facts  in  conflict  with  a  written  agreement,  with- 
out averring  a  mistake  of  fac^  or  attempt  to  re- 
form instrument,  is  bad.  Diaaam  t.  Cotter,  4&- 
445,  '74. 

1065.  Hlstake.  When  a  mistake  in  a  writ- 
ten instrument  is  relied  on  for  defense,  answer 
should  pray  affirmative  relief ;  that  instrument 
be  reformed  so  as  to  show  contract  intended,  and 
when  so  reformed  that  it  be  a  bar,  etc.  Conger  v. 
JWAer,  29-380,  '68. 

1066.  Belief  must  be  asked  as  in  a  cross-bill. 
King  v.  EnUrprite  Ins.  Co.,  46-43,  '73. 

1067.  Non  est  &ctnin.  Action  on  a  written 
instrument.  Answer,  denying  execution  of  same, 
was  without  oath.  Hdd;  answer  made  a  good 
issue  on  demurrer.  DWev.  Jlfu«sfeman,14-36^'60. 

1068.  Not  necessary  to  deny  execution  of  a 
bond,  when  bond  does  not  purport  to  be  executed 
by  defendant  Peoria  M.  ^F.  Int.  Co.  v.  WaJeer, 
23-73,  '64.  Even  though  pleadings  allege  he  did 
execute  it  by  name  of  another  signed.  Beaver  t. 
TrUtipo,  24-41,  '65. 

1069.  In  debt  upon  a  bond,  plea  of  nil  debet 
is  bad  upon  general  demurrer.  Ptaith  v.  Suue, 
8-209.  '51. 

1070.  Though  bad  on  general  demurrer;  is  not 
a  nulli^,  and  final  judgment  for  plaintiff,  there 
being  a  plea  of  nil  daxi  onansw^cd,  is  erroneous. 
TaU  V.  Wymoad,  7  Blf.  240,  '44;  JSrfawfriot  v. 
State,  8-521,  '52.  ^ 

107 1.  Complaint  against  A  and  B  upon  a  note. 
General  issue.  Execution  of  the  note  was  denied 
under  oath  by  B  only.  Held;  as  to  A,  its  exe- 
cution was  admitted.  Pwrdeyv.  Jlf(WTieOT»,7-356,'56. 

1072.  Nil  debet.  An  answer,  in  an  action  on 
a  bill  of  exchange  drawn  by  one  upon  himself, 
in  form  of  aplea  of  nt2dei€<,pot  facts  of  present- 
ment in  issue,  and  requires  it  to  be  proved.  Jf. 
&M.R.C0.  V.  Hodge,  9-163,  '57. 

1078.  Answer  of  non  est  fbotnni  if  not  ver- 
ified, will  not  authorize  admission  of  evidence  of 
forgery  or  that  note  sued  on  was  not  executed 
by  defendant.    WooUm  v.  Whitaere,  78-198,  '80. 

1074.  A  plea  of  non  assumpsit  to  an  action  of 
d^tis  a  nullity.  MaJum.  v.  tinman,  8  Blf.  64,  '46. 

1076.  HU  debet  is  bad  in  debt  on  a  bond. 
fiRoofcr.aate,  6-113, '56. 

1076.  Kon  est  fkctnm.  In  debt  on  a  writ- 
ing obligatory,  non  eel  faehsm  puts  nothing  in 
issue  but  execution  of  instrument  UiUr  v. 
FoiMM,  7  Blf.  514,  '45. 

1077.  If  non  ext faetam  be  not  sworn  to,  a  de- 
murrer to  it  will  be  sustained.  Porker  v.  Stoie, 
8  Blf.  292,  '46. 

1078*  Answer  of  non  e$t  faettm  was  not  filed 
till  after  issues  had  been  formed  for  two  years. 
Held;  not  error  to  reirat  It  MeMalaa  v.  Wegtoa, 
64-270,  78. 

1079.  In  suit  on  note  against  several  defend- 


ants, plaintiff  need  only  prove  its  execution  by 
those  who  plead  general  issue  under  oath ;  that- 
by  others  is  admitted.  Taylor  v.  Qoy,  6  Blf. 
150,  '42. 

1080.  Assumpsit  for  money  paid  by  plaintifi~ 
for  defendant's  use  and  at  his  request  on  a  writ- 
ing obligatory  for  payment  of  money,  jwyable- 
to  one  T.  W.,  in  which  defendant  was  principal 
and  plaintiff  his  surety;  and  which  plaintiff' 
had  to  pa^.  Flea,  non-assumpsit  without  oath.. 
Held;  writing  not  being  foundation  of  suit,  was 
not  admissible  as  evidence  without  [woctf  of  its- 
execution  by  defaidant  Jemip  v.  wnqr*  7  Blf.. 
332,  '44. 

1081.  An  answer,  i^eaded  by  two  defend- 
ants Jointly,  if  bad  as  to  one  is  bad  as  to  both. 
Wardv.  Beanett,  20-440,  '63.  Also  in  pleading 
a  justification.   Pouik  v.  J^oeum,  3  Blf.  421, '34. 

1082.  In  actions  ex  eontraOtt,  where  defense  iS' 
in  its  nature  joint,  several  defendants  may  join, 
in  same  plea,  or  they  may  sever;  and  one  de- 
fendant may  plead  in  abatement,  another  in  bar», 
and  another  may  demur.  Ihmtner  v.  Parent,  4- 
232, '53.  ' 

1088.  It  is  a  principle  in  pleading  to  which,, 
it  is  said,  there  is  no  exception,  that  where  sev- 
eral defendants  join  in  pleading  in  bar,  if  plea 
is  bad  as  to  one  defendant  it  is  bad  as  to  all. 
Brownfield  v.  Weichl,  9-394,  '57;  BmUc  t.  Sbeiim, 
3  Blf.  421-429,  '34. 

1084*  Suit  by  attachment  Defendants  an- 
swered jointly  to  affidavit  in  attachment,  and 
one  of  defendants  also  filed  a  separate  answer  to- 
same.  Separate  answer  was  rejected  on  motion. 
Hdd;  as  there  was  a  denial  by  all  of  matters- 
alleged  in  affidavit,  and  this  denial  covered  all 
that  was  embraced  in  separate  answer,  ruling; 
was  not  erroneous.  Wharton  T.  CftijBinan,  16— 
434,  '60. 

1086.  Nnl  tiel  corporation.  Action  by  a 
ditching  association  to  receive  an  assessment. 
"  For  answer  to  complaint,  defendant  says  that 
at  and  before  time  of  institution  of  this  suit,, 
there  was  no  such  corporation  as  Excelsior  Drain- 
ing Co.  oiganized  under  laws,"  etc.  Plea  wafr 
properly  sworn  to.  Hdd;  answer  good.  Ereet- 
tior  Draining  Co.  v.  Broom,  47-19,  '74. 

1086.  Fleas  in  bar  and  abatement.  Where 
there  are  issues  in  abatement  and  also  in  bar  in 
some  action,  and  both  are  found  for  defendant, 
judgment  should  be  rendered  on  issnes  in  abate- 
ment and  not  in  bar.  Mttrion  Chaed  Road  Co^ 
V.  Wmoag,  61-4,  '75. 

1087.  A  demurer  filed  In  C  C.  to  an  an- 
swer in  an  action  appealed  from  a  justice,  reaches- 
back  to  complaint  filed  before  justice.  JiWson  v- 
£io^,  47-38,' 74.   Cf.Z^rftev.  1^87-281, '71. 

1088.  Bemnrrer  to  an  answer  in  abatement 
does  not  reach  back  to  complaint  Priee  v. 
R.&I.R.O0.,  18-137, '62. 

1089.  Kew  trial.  Sufficiency  of  an  answer 
can  not  be  raised  by  a  motion  for  new  triaU 
When  answer  is  fully  sustained  by  evidence,  a 
motion  for  new  trial  must  be  overruled.  J>o»fr- 
enmeck  v.  Davbenspeek,  44-320,  '73. 

1090.  Day  on  which  note  is  allied  to  have 
been  executed  is  not  traversable.  Withrow  T. 
Wiley,  8-379,  '52. 

1091*  Beply.  A  demurrer  to  a  reply  will 
not  be  considered  when  answer  is  not  in  record. 
Beteon  v.  State,  47-54,  '74. 

1092.  Terifled.  Section  23  of  code  pro- 
vides for  substituting  a  new  defendant  for  one- 
sued,  and  an  answer,  praying  for  new  defend- 
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anta  to  make  an  equitable  adjustment  of  faods 
in  controversy,  need  not  be  verified.  &o6«y 
Fbitan,  W-275, 72. 

1098.  Teiifled.  Sait  by  A  B  and  C,  trading 
nnder  firm  of  A  and  B,  on  a  note  described  in 
declaration  to  be  payable  to  order  of  plaintiffs, 
hr  their  name  and  description  of  A  and  B. 
PJea  that  note  was  not  executed  to  plainti&  as 
payees  in  manner  and  form,  etc.  Hdd,'  plea 
WIS  aothoriied  by  statute  of  '39,  but  that  it  mnst 
be  verified  by  an  affidarit  in  positiTe  terms. 
ifdoMMM  T.  JTood,  5  Blf.  448,  *40. 

1094>  If  there  be  a  justice's  certificate  at- 
tiched  to  a  plea  in  abatement,  stating  that  plea 
had  been  sworn  to  before  him,  plea  most  be  con* 
«dered  as  sufficiently  verified ;  and  if  such  cer* 
tificale  be  imperfect,  and  pleas  have  been  pro- 
perly sworn  to,  coort  should  permit  justice  to 
smeud  bis  certificate.  Sbie  t.  livshaU,  4  Blf. 
311, '37. 

IMS*  In  a  snit  by  attachment  founded  on  a 
note,  plea  of  non  asmmptU  ought  not  to  be  re- 
jKted  merely  because  it  is  not  sworn  to.  State 
Bmk  V.  Seaman,  8  Blf.  181,  '46.  - 

10fHI>  Statute  does  not  require  that  pleas  of 
Mfd^ornoNonumpntsbonlabeBWornto.  Dea^ 
T.  WJumUjA  Blf.  506,  '20. 

199*.  Chuteerx.  If  an  answer  in  chancery 
be  put  in  issue  by  a  rn>lication,  no  part  of  an- 
swer can  be  read  by  defendant  as  evidence  in  his 
favor,  except  so  much  as  may  qualify  or  explain 
meaning  of  some  passage  in  answer  read  in  evi- 
dence m  complainant.  (Mark  v.  Sbean.  7  Blf. 
96, '44. 

1098*  A  bill  of  foreclosure  and  for  a  sale  of 
mortgaged  premises,  averred  that  mortgage  was 
^ven  to  secure  payment  of  a  eertaiu  note.  An- 
swet  admitted  execution  of  note  and  mortgage, 
but  tllued  that  jtt^ment  had  been  obtained  on 
note,  and  that  the  defendant  had  paid  judgment 
A  general  replication  was  filed,  ifdd/  admis- 
■ion  in  answer  of  execution  of  note  and  mort- 
gage,  was  evidence  against  defendant,  but  that 
sawequent  all^^tton  of  payment  being  a  new 
and  distinct  fact,  was  not  evidence  in  his  fa- 
vor. Id. 

1099.  An  answer  in  diancety  acknowledged  re- 
oaptfram  complainant  of  an  assignment  of  prop- 
erty in  part  payment  of  defendant's  demands 
tgaiost  tiim;  but  answer  also  stated  that  de- 
fendant had  afterwards  cancelled  assignment. 
Held;  defendant's  statement  in  answer,  that  as- 
ngnmeot  had  been  cancelled,  was  no  evidence 
tot  him  of  that  fact  Watmm  v.  Qoutd,  3  Blf. 
18^*32. 

1100.  Answer  of  one  defendant  in  chancery 

is  no  evidence  against  his  co-defendant  ITlomas- 
m  V.  Tudxr,  2  Blf.  172,  '28. 

1101.  Faets.  An  answer  bvsurety,allegingan 
extension  of  time  to  principal  for  six  months  for 
a  valuable  consideration,  without  knowledge  of 
sDrety,  but  averring  facts  that  showed  at  law  only 
such  extension  for  a  lees  period,  is  good  on  de- 
murrer, though  bad  for  pnipoee  of  pleadiw  an 
extension  for  six  months.  SmaUen  v.  Wwter' 
renL  49-303, '73.  Cf.  Id,  398,  401. 

1102.  Pleading  facte,  from  which  law  im- 
plies an  agreement,  is  sufficient  to  show  an 
igrcement  Id. 

IIOS.  In  a  suit  upon  notes,  defendant  an- 
swered, that,  before  commencement  of  suit,  he 
dehveied  to  plaintiff  a  large  amount  of  not^  on 
■olvent  persons,  to  be  collected  by  plaintiff,  and 
sillied  in  payment  of  notes  sued  on,  and  that 


plaintiff  amed,  in  consideration  thereof,  that  he 
would  not  in  meantime  sue  on  said  notes.  Hdd; 
answer  was  defective ;  if  answer  had  averred  that 
such  notes  were  delivered  to  plaintiff  before  ma- 
turity of  notes  sued  on,  result  would  have  beea 
otherwise.    Cbnatmy  v.  Dont,  20-426,  '63. 

1104.  Forbearance.  Q  sued  M'C  before  a 
justice  on  a  note  payable  to  S  without  any  assign- 
ment of  note  by  payee.    Defendant  pleaded,  that 

Eayee,  in  consideration  that  defendant  would  pay 
im  a  certain  sum,  agreed  to  forbear  to  sue  for 
a  certain  time^  etc.  Appeal  to  G.  C  Plea,  on 
plaintifi^s  motion  was  rejected.  Defendant  then 
offered  to  prove  under  general  issue  payee's  agree- 
ment to  forbear,  etc.,  as  stated  in  rejected  plea, 
and  also  payment  of  consideration  to  forbear, 
etc.  This  evidence  was  rejected.  Judgment, 
on  appeal,  for  plaintiff.  Hdd;  evidence  of 
agreement  to  forbear,  etc.,  should  have  been  ad- 
mitted. SPOeiland  V.  Qaarles,  3  Blf.  469,  '34. 

1105.  An  answer,  to  whole  complaint  in  an 
action  to  obtain  judgmenton  a  note,  and  to  fore- 
close a  mortgaf^,  securing  it,  alleging  that  note 
sued  on,  was  given  for  purchase  mon^of  realty 
sold  by  plainuff  to  defendant;  that  there  was  an 
entire  want  of  title  In  plaintiff,  with  no  aver- 
ment that  conveyance  contained  covenant  of 
warranty,  is  bad.  Rogers  v.  Pfciee,  20-577,  '68; 
Jaekaon  v.  Fo^Knder,  4&-306,  '73 ;  Hanna  v.  ShieUia, 
84r-84,'70;  86-484.  Though  an  eviction  is  pleaded. 
ChnweU  v.  Oifford,  45-392,  '73. 

1106.  Complaint  in  two  paragraphs  against 
A  and  B.  Fint,  alleged  that  A,  for  purpose  of 
raising  mone:^  for  firm  of  A  and  B,  executed  his 
note  to  C,  which  C  indorsed,  that  thereby  money 
was  raised  for  benefit  of  firm,  that  B  was  a  party 
to  arrangements,  that  C  was  compelled  to  pay 
note,  etc.  Second,  alleged  that  A  and  B  were 
partners  and  doing  business  under  style  and  firm 
name  of  "A,"  that  under  and  in  style  of  "A" 
they  executed  their  note  to  C,  who  indorsed  it ; 
that  they  discounted  note  and  raised  funds  for 
thmr  benefit,  that  C  was  compelled  to  pay  note, 
etc.  A  suffered  defaults.  B  denied  that  several 
notes  in  complaint  were  his  notes,  etc.  HM; 
answer  good  as  to  second,  and  bad  as  to  first 
paragraph,  and  bad  on  demurrer,  as  it  purported 
to  go  to  whole  complaint  EBu  t.  Oregory,  70- 
140,  '80. 

1107.  Pleading.  ffotTerlfled.  Demurrer. 

An  objection  to  an  answer  for  the  reason  that  it 
is  not  verified  is  not  reached  by  demurrer.  AiEwfty 
V.  Boaen,  54-193,  '76. 

1108.  Evidence.  Sofflcfent.  Complaint  on 
a  note  given  for  a  certain  machine.  An  answer 
alleged  a  warranty  and  breach  thereof,  as  well 
as  false  representations  by  plaintiff.  It  is  error 
to  instruct  that  unless  fraudulent  representations 
are  proved,  plaintiff  should  recover  on  that  issue. 
IngervMcn  v.  Dietriek,  56-9,  '76. 

1109.  Same  paragraph  can  not  confess  and 
avoid  a  contract,  sod  also  deny  it  Wo(Men  v. 
Wlulaent  78-198,  '80.  Nor  serve  as  answer  and 
also  as  counterclaim.  SiaMy  v.  Sontff,  71-93, 
*80.  Nor  answer  and  croes-complaint  TAomp- 
mm  V.  TooA^j  71-296,  "80. 

1110.  Filing  an  answer  before  court  has  made 
a  ruling  upon  a  demurrer  previously  filed,  waives 
demurrer.    WaMmra  v.  Boberta,  72-213,  '80. 


Ante-Knptial  Agreement.  See  Husband  and 
Wife. 
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See  Smptum  how  talien  and  naenxd;  Enon  how 
rtterved  and  prttcnUd. 

I.  Muodhneaua. 

IL  ffrom  vka  JndgmesHtt  and  BiHiiigt  AfpenJt 
may  he  taken, 

III.  Amount.  JurikUeHon. 

IV.  Fiirties: 

(a)  Who  may  AfptaL 
(6)  iVfus  to  on  Appeal 
V.  Notice. 
VI.  Tiine. 
VII.  Trnnaer^ 

VIU.   iVaeehse  and  iWKnjr  Fending  and  ^/ter 

IX.   Special  Oiaes. 
X.  Sjismieaal: 

(a)  MiaceUanewtt. 

f  6)  i^i/inff  jR^)cr8,  eic 

[e)  Filing  Brwfand  Am^vng  Errors. 

la)  Waiver  of  £wAl  to  Dtsmm. 

(e)  Pradiee  and  FteadtJig. 

If)  Receipt  or  I^xyment  ^  JudgmaiL 
XI.   Effeel  of  AjmeaL 
XTT.    Cbets.    Juagment  i>imtnuA«d. 

XIII.  Death  of  PiiTly. 

XIV.  Wheoj  xn  Qriminal  FnuHee. 

I.  Mlscellaneoag. 

1111.  Ri^fat  of  appeal  from  final  jadgments 
of  inferior  tribunals  is  one  which  ought  not  to 
be  abridged  hy  strict  constmction,  but  should 
rather  be  extended,  for  such  Btatatory  proTi»- 
ions  are  remedial.   Houi  t.  Baiikold,  78-21,  '80. 

1112.  To  snpreme  eonrt.  Original  sec.  550 
of  code,  authoruing  appeals  from  C.  F.  C,  was 
repealed  by  such  section,  as  amended,  by  act  of 
March  14,  '77,  respecting  C.  P.  C.  Seward  v. 
Clark,  «7-289,  79.    B.  8.^81,  632. 

IIIS.  An  appeal  from  gaperior  coartslles 
only  from  judgments  rendered  by  that  court  at 
general  term.    Wiiton  v.  Fanee,  55-584,  '77. 

1114.  Walrerof  right  of  appeal.  Wherea 
warrant  of  attorney  to  confess  judgment  con- 
tained a  release  of  errors  and  waiver  of  right  of 
appeal.  Hetdf  defenduit  couM  not  appMl,  as 
warrant  b»ng  entered  of  record  immediately 
preceding  payment,  became  a  part  of  it.  MUter 

Maeklot,  18-217,  '60. 

1115.  Bat  defendant  in  court  of  error  moat 
plead  release  specially.  Veach  t.  Ptere^  6-46, 
'64.   Cf.  Boyd  V.  Omry,  85-363,  '71. 

1118.  Repeal  of  statnte.  A  obtained  a  judg- 
ment under  proTisiona  of  a  statute.  Defendant 
claimed  statute  did  not  authorize  judgment. 
Statute  was  repealed,  but  right  still  remained  to 
appeal  onder  another  statute.  Badcet  T.  IkaU, 
56-181,  '76. 

111?.  When  court  below  erred  in  settli^ 
aside  a  jndgment.  defendant  has  two  remedies, 
(1)  by  appeiu,  (2)  oy  bill  of  review.  An  appeal 
may  he  taken  from  ruling  in  latter  proceeding. 
Eh  V.  Bawkint,  15-230,  '60. 

1118.  If  apart^proeecutesto  final  determina- 
tion, a  bill  or  action  of  review  upon  a  judgment 
in  0.  C,  he  can  not  afterwards  appeal  to  &  C 
from  such  'judgment  Indiana^  cte.,  Co.  t.  Boul- 
Udoe,  7-25, '56. 

1119.  X  plaint  iff  who  has  Tolnntarlly 
alMndoned  his  snit  has  no  right  to  an  appeal. 
Slate  Bank  v.  Hayef,  8-400,  '62. 


1180.  Hon^oit.  Writ  of  error  lies  to  a  jndg- 
ment  of  non-suit,  where  plaintiff  suflets  juc^ 
ment  in  consequence  of  an  entress  instnictimi 
against  his  right  to  recover.  EngHA  v.  Denm, 
6  BIf.  588  '41. 

1121.  Perl^etlnf .  Action  against  a  county 
by  a  physician  for  compensation  for  his  sernces. 
Answer,  that  plaintiff  bad  filed  his  claim  before 
commissioners;  that  an  allowance  had  been  made 
him ;  that  he  had  appealed  to  C.  C.  court,  and 
gave  an  appeal  bond,  which  was  approveid  by 
auditor;  "  wherefore  matl«rB  are  pending  in  cir^ 
cuit  court."  Held;  answer  is  insutficient  to  show 
that  an  action  for  same  matter  is  "pending  in 
circuit  coart."  Averment  is  a  conclosum  of  law. 
It  does  not  show  that  appeal  was  perfected. 
Claimant  after  filing  his  bond  may  nave  con- 
clnded  not  to  perfect  appeaL  Cbm's  Jforgaa  On 
V.  Holman,  84-266  '70. 

1122.  A  partially  perfected  appeal  from  a 
judgment  is  no  defense  to  proceedings  to  enforce 
judgment    FUagerald  v.  Gray,  81-109.  '78. 

1128.  Rigrht  to  appeal.  Power  and  jurisdic- 
tion of' courts  of  this  State  are  fixed  and  deter- 
mined by  lavs  of  Uieir  creation,  and  right  to  ap- 
peal from  an  Inferior  court  to  S.  C.  is  provided 
by  code.  Right  to  appeal  confers  on  this  court 
power  to  review  judgment  appealed  from,  if  ap 
peal  has  been  perfected  according  to  law  and 
rules  of  appellate  court.  Whitt^  v.  State,  86- 
196,  '71. 

1 124.  Parol  evidence  of  an  appeal.  Af- 
ter an  entry  of  judgment  for  plaintiff  on  a  jus- 
tice's docket,  this  statement  followed,  viz:  "on, 
etc.,  comes  defendant  and  files  an  appeal-bond, 
but  does  not  ask  an  appeal  until  he  further  con- 
siders matter."  Hda;  defendant  might,  on  ap- 
peal, show  by  affidavits  that  appeal  was  prayed 
for  when  appeal-bond  was  filed.  Fraaer  v.  SmUk, 
6  Blf.  210^2*2:  8  Blf.  528. 

1125.  That  appeal  has  been  taken  from 
county  oommisuoners  and  transcript  of  proceed- 
ings of  board  made  witiiin  20  days  from  fillip 
of  appeal  bond,  and  delivered  to  derkof  circuit 
court,  nuiy  be  proTed  by  piroL  Stale  v.  Bm- 
aon,  70-481,  '80. 

1126.  Two  remedies.  A  tax  payer  nuj 
eqjoin  board  of  commissioners  from  executing 
an  order  made  by  board  for  a  donation  of  money 
without  appealing  from  such  order  when  order 
was  void  for  want  of  power  to  make  it  Sanuy 
Y.LCAD.B.  Co.,  82-244.  '60. 

1127.  A  contractor  under  a  contract  with 
trustees  of  a  town  for  improvement  of  a  street, 
without  petition  therefor,  oordering  on  a  public 
square  in  town,  can  present  his  claim  for  making 
of  improvements  to  county  commissioners.  Ii 
they  disallow  his  claim  he  may  appeal  or  bring 
an  action  against  county.  Com't  Blaei^ora 
Go.  V.  SaWwEr,  88-87,  '71. 

1128.  On  such  appeal  evidence  need  not  diow 
that  be  was  lowest  bidder  for  contract  De- 
termination of  question  precedes  making  of  con- 
tract and  can  not  be  inquired  into.  Id. 

1129.  Donble  remedy.  A  party  can  not, 
at  same  time,  appeal  from  a  judgment  and  also 
file  in  trial  court  complaint  lor  review  thereof. 
By  claiming  one  remedy  he  waives  other.  Dwxkle 
v.Ebton,  71-686. '80. 

1180.  Special  flndinr*  Sections  841  and 
862.  (R.  a  '81,  551-559.)  A  party  who  has 
attempted,  but  failed,  for  purpose  of  appeal,  to 
bring  his  case  nnder  section  341,  will  not  de- 
prive him  of  ri^t  of  protecting  his  appeal 
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ander  section  352  of  code,  a  motion  for  a  new 
trial  for  reasons  "  that  T^ict  or  decision  is  not 
snstained  by  safficient  evidence,  or  is  contrary  to 
law,"  and  pat  eridence  in  record  by  bill  of  excep- 
tions. This  rule  applies  when  all  facts  have  not 
been  correctly  foand,  or  where  facts  foand  do 
cover  all  issnee.  Orvmn  v.  Smiih.  41-288,  72. 
C16«-I60. 

1181.  Oae  appeftl  mxj  be  takes  from  two 

JorigvORts*  (one  of  which  is  a  refusal  to  vacate 
other,)  rendered  in  one  action,  and  but  one 
transcript  of  record  is  required.  Sanford  v.  Tuek- 
e-,  M-21 V76. 

11S2.  Tfaoee  appointed  by  board  of  commis- 
Boneis  to  view  part  of  a  state  road,  etc.,  re- 
ported in  favor  of  change  in  road ;  at  same  Ume, 
remonstnuiceB  against  change  were  presented 
and  rejected.  HeU;  appeal  would  lie  to  C.  C, 
and  it  might  be  prosecuted  by  persons  who  had 
appeared  before  board  and  objected  to  change. 
add;  C  C,  on  such  appeal,  snoold  try  case  de 
nan.   Bcder  v.  Hanidi,  5  Blf.  594,  '41. 

118S.  Action  of  board  of  commissioners  in 
determining  that  public  convenience  requires 
bailding  of  a  bridge  at  any  point,  can  not  be  re- 
newed. fm^Aomv-CW's  JfanonCb.,Sft-118,'7S. 

11S4.  Appeal  lies  from  board  of  eonmls- 

flioBers  of  a  coanty  to  either  common  pleas  or 
eircnit  courts.  Bd.  ConCt  FowiUain  Co.  v.  Wood, 
te-70,  *71  •  AJ.  Qm'a  Huntington  Co.  v.  Boyle,  9- 
296,  '57.  [Ct  Wright  v.  Biirrte,  21M38,  '68,  un- 
der liquor  lav.]  (Bd.  Om'aWeik  Oo.  v.  Weamer, 
10-259,  and  Bd.  Om'$  Hmtingtm  Co.  t.  frown, 
JU.&45,  ovenuled.) 

lltfi.  Appeal  lies  from  decisions  of  city  com- 
niiuoneis  to  C  G-  ^aaUtm  t.  (Xty  Fi.  Wayne, 
7«-l,'80. 

IIU.  TSo  appeal  eaa  be  taken  trovL  action 
tt  clerk  In  probating  a  will.  May  from  action 
of  court.   Duckworth  v.  Hibba,  88-78,  '71 . 

1187.  Jndgment  before  a  Justice  was  ren- 
dered in  favor  of  A  against  B  with  consent  of 
foimer,  and  on  motion  of  latter  a  new  trial  was 
panted.  Foar  days  later  B  withdrew  his  mo- 
tion for  a  new  trial,  replevied  and  paid  iude- 
ment,  and  A  appealed  to  C.  C  coart.  Held;  it 
was  error  to  dismiss  appeal  on  ground  that  there 
was  no  judgment  from  which  an  appeal  could 
betaken,  as  Bwas  estopped  from  denying  valid- 
ity of  iudgment.    White  v.  Griffey,  82-97,  '69. 

118B.  AJosticerenderedJadgmentapalnst 
dcftadant  and  granted  a  new  trial  on  payment 
(rf  ooits.  Order  granting  a  new  trial  was  set 
adde  and  a  new  judgment  rendered  against  de- 
fendant, who  appealed  to  C.  C,  In  latter  court 
jiidgment  was  for  defendant.  Held;  appeal  was 
from  new  judgment  and  not  from  order  setting 
•ade  granting  of  a  new  trial.  Heid;  costs  so 
|aid  to  obtain  new  trial  can  not  be  again  taxed 
m  canse  or  recovered  by  party  paying  them,  no 
matter  what  may  be  result  of  case.  Tarpy  v. 
CntMBldjiSSS,  '71. 

1189*  Two  days  after  judgment  by  justice, 
for  plaintiff,  defendant  obtained  new  trial.  Day 
fixed  for  new  trial,  parties  appeared,  and  plain- 
.  tiff  obtained  continuance  on  accoant  of  absence 
of  witnesses,  whom  he  had  subpoenaed,  making 
00  objection  to  previous  proceedings.  Day  to 
which  caoae  was  continued,  parties  appeared 
ud  cause  was  tried,  previous  proceedings  not 
^ting  objected  to.  Verdict  and  judgment  for 
Ijluntiff.  Defendant  appealed.  HM;  plain- 
tiTs  affidarit  tliat  jaatice's  first  jtidgment  was 
radered  in  pluntinTs  absence,  and  that  new 


trial  was  applied  for  and  granted  without  his 
knowledge,  was  not  sufficient  ground  for  dismis- 
sing appeal.    Jone$  v.  Sodman.  4  Blf.  492,  '38. 

cf.  11-E 

1140.  Two  in  one  action.  Pending  an  ap- 
peal in  Supreme  Court,  one  of  parties  filed  in 
court  below,  bis  motion  to  correct  an  entry  in 
record  of  that  court,  which  being  overruled,  he 
again  appealed  to  Supreme  Court  Hdd;  all 
shall  be  considered  one  appeal.  Jdteg  r.  Qaff. 
66-331,  '77.  . 

1141.  Twoappeals.  If  a  cause  be  appealed 
to  Supreme  Court,  and  cause  remanded  to  coort 

below  for  a  new  trial,  and  a  second  appeal  be 
taken,  it  brings  up  for  review  nothing  but  pro- 
ceedings subsequent  to  reversal.  None  of  ques- 
tions decided  in  first  appeal  can  be  examined. 
But  if  new  issues  are  formed  and  new  evidence 
introdnoed,  first  decision  ceases  to  be  law  of  case. 
Godge  T.  Qaj/lord,  fi»-366,  76.  Cf.  Haulev  t. 
StnWt,  4&-1E3,  '73  Ho6«m  t.       4  Bit  487,  '38. 

II.  From  what  Judgments  and  RoIlHfi  Ap> 
peals  May  be  Taken. 

1142.  Appeal  can  not  be  taken  to  8.  C  by 

ureement  of  parties,  before  final  judgment. 
l^foyer  v.  Lauirmce,  9-S22,  '57. 

1148.  Appeal  may  be  taken  from  avoid Jndp 
ment  ShoemaJcerv.  Bd.  Corn's  Qromt  Co.,  8^175, 
•71 ;  I^ilmtr  v.  FuUer,  22-116,  '64. 

1144.  May  be  taken  from  an  order  setting 
aside  a  sale  of  land  by  a  commissioner  in  a  par- 
tition proceeding.   HoUeU  v.  ^cms,  28-61,^67. 

114o.  An  appeal,  from  ruling  of  court  reflOS- 
Iny  to  approve  report  of  trustee  acting  under 
a  will,  can  not  lie  to  Supreme  Court.  This  is  not 
a  final  iudgment.  Theihaadv.lhfour,^!-^^^"^. 

114o.  An  appeal  will  lie  from  a  justice  in 
cases  of  contempt.  Wagner  v.  Slate,  88-42,  79; 
^v.JVeuton,  62-517,78.  Also  fiom  M.  C  C: « 
parte  Wright,  65-^,  79. 

1147.  Order  of  dlstrlbntim.  Nor  from  an 
order  of  court,  setting  aside  a  former  order  of 
distribution  of  assets  of  a  decedent's  estate.  Wood 
V.  Wood,  51-141.  '75. 

1148.  Report  of  executor.  Kor  from  an 
action  of  court  in  allowing  or  passinga  partial  re- 
port of  an  executor.  Goodwin  v.  Goodwin,  48- 
584  74. 

l'l49.  Reftual  to  set  aside  a  defiult.  An 

mder  of  court  setting  aside  a  former  one  setting 
aside  a  jud^ent  is  not  final  from  which  an  ap- 
peal may  he.    Marlindaie  v.  Brvwn,  18-284,  'K. 

1150.  Pendente  Lite.  Acause,not  having 
been  brought  to  final  judgment,  is  not  appeal- 
able. MiOer  V.  Staie,  8-325,  '56;  iZeese  v.  StaU, 
8-416,  '56;  Reete  v.  Beck,  9-238,  '57. 

1161.  Defendant  filed  a  petition  underoccupy- 
ing  claimant  law,  which  was  resisted,  and  pres- 
ident judge  being  absent,  associate  judges,  who 
were  divided  in  opinion,  placed  result  of  their 
deliberations  upon  record,  as  follows:  "Being 
divided  in  opinion,  we  can  not  agree  upon  propri- 
ety of  allowing  or  overruling  said  motion."  No 
judgment  was  rendered,  nor  motion  interposed 
at  proper  time  for  a  new  trial,  nor  bill  of  excep- 
tions taken,  nor  was  evidence  inserted  in  recora. 
Held;  no  action  of  court  from  which  either  party 
could  appeal  or  prosecute  a  writ  of  error.  Sdd; 
in  legal  contemplation  petition  was  still  pend- 
ing in  said  coort;  and,  sembU,  that  on  motion  a 
jndgment  mig^t  yet  be  entered  nmepro  turn,  or 
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petitioner  might  have  petition  docketed  and  pro- 
ceed  de  novo.    Graham  v.  Doe,  1-615,  '53. 

1153.  Granting  new  trial.  Order  of  court 
granting  a  new  trial  is  not  a  judgment  from 
which  an  appeal  will  lie.  SbUe  v.  Ely,  11-313,  '58. 

116S.  Soppresslon  of  de|Kwltion.  Buling 
of  court  suppressing  a  deposition  is  not  a  judg- 
ment from  which  an  appeal  will  Ue.  Beae  t. 
Beck,  9-238,  '57. 

116i.  Setting  aside  a  defonlt.  Order  of 
coart,  setting  aside  a  defanlt  and  judraient,  is 
not  a  "final  judgment."  &>avidiMV.  Thompaon, 
12-477,  '59;  Bremham  t.  A  W.  d  &  R.  B.  Co., 
7-524,  '66. 

1155.  Motion  to  qnash  indictment.  A  de- 
cision of  court  in  refusing  to  quash  an  indict- 
ment, is  not  a  judgment  from  which  an  appeal 
will  lie  to  S.  C.  v.  «fa/e,  7-345, '56;  Bot 
V.  Suae,  »-363,  '67 :  Woolieu  v.  StaU,  8-377,  '56. 

1156.  Sustaining  a  demarrer  to  a  com- 
plaint without  any  mrther  action  of  court  upon 
It,  is  not  a  final  judenient.  Slagk  v.  Bodmer,  o8- 
465,  '77;  NeweU  v.  Gaaing,  7-147,  '65. 

1157.  An  appeal  can  not  be  taken  from  "spe- 
cial findings,"^  only  from  "final  judgments." 
NoTlhcutt  V.  Buckles,  60-577,  '78. 

1 1 58.  In  action  before  a  justice,  where  a  writ  of 
attachment  has  been  issued,  appeal  can  not  'he 
taken  from  judgment  in  attachment  indepen- 
dently of  main  action.  jSCote  t.  Miller,  6&-475, 
78;  (Tkiervumv.  VaJtU,  82-400,  modided.) 

1159.  Dismissal  of  suit,  after  writ  has  been 
quashed,  is  a  nnllity.  Quashing  of  writ  pots  an 
end  to  suit,  and  is  a  final  judgment.  Cole  v.  Peni- 
»«!«,6Blf.  175,'39.  Cf5-66. 

1160.  In  action  to  enjoin  collection  of  taxes, 
a  temporary  injunction  having  been  granted, 
demurrer  to  answer  was  overruled,  and  plaintiff 
refusing  to  plead  further,  jud^ent  was  ren- 
dered OD  demurrer,  that  injunction  be  dissolved 
and  that  defendant  recover  costs.  Hdd;  appeal 
would  lie,  as  judgment  was  final.  JfoMer  v.  Ch.na>- 
bdl,  71-512,  '80.  (SagU  v.  Bodmer,  58-465,  d«- 
tinguished.) 

1161.  Appeals  can  be  taken  from  all  final 
Jndginents  in  criminal  casee,  including  there- 
fore judgments  in  proceeding  for  contempt. 
B^tUonv.SfflA!,  86-196, '71.  CL  InoUv.SuU€,8 
Blf.  674,  '47.  [SlaU  v.  Twm,l  Bit  166,  '22; 
Loekwood  V.  Slaie,  1-161,  '48j  Hmter  v.  SkOe,  6- 
423, '55.  overruled.] 

1168.  An  order  of  final  settlement  of 
gnardlanshlpi  to  constitute  such  a  final  jadg- 
ment  as  will,  under  sec.  560,  code,  authorize  ap- 

Cl  to  S.  C,  must  fully  discharge  guardian  from 
trust  and  leave  no  further  duties  devolving 
upon  him.  Angarine  v.  Ford,  66-460,  '79.  (K 
S.  '81,632.) 

1163.  Appeal  will  lie  fh>m  a  snmmarr  or- 
der of  conH-,  disbarring  an  attorney;  and  ob- 
jection may  be  taken  by  assi^ing  error  npon 
transcript  of  such  proceeding,  in  &  C  Ei  parte 
Trippe,  66-531, '79. 

1164.  Removal  of  ^nardlan.  An  order  of 
coart  summarily  removing  a  guardian  is  a  final 
judgment  from  which  an  appeal  may  lie.  Ward 
V.  Angeviju,  46-415,  '74. 

Ila5.  A  judgment  for  or  against  a  review  of 
a  former  judgment  is  a  final  one  from  which  an 
a^f>eal  may  be  taken,    frown  v.  Keyter,  58- 

11B6.  Api>eal  lies  from  order  of  board  of 
coanty  commissionera  donating  money  for  con- 


struction of  a  railroad.  Fordyoe  v.  Bd.  Qm's. 
MorUgomery  Oo.,  28-464,  '67. 

1167.  Change  of  venne.  An  order,  remand- 
ing or  certifying  back  a  case  with  papers  to  court 
from  which  a  change  of  venue  was  attempted, 
though  at  costs  of  party  taking  change,  is  no 
such  final  judgment  from  which  an  appraU  cao 
he  taken.  Hameriek  v.  DanvtOe  A  N.  &  O.  B. 
Co.,  80-147,  '68. 

1168.  Order  or  judgment  of  a  state  court  in 
ordering  a  cause  to  be  transferred  to  U.  S.  court 
is  final  in  such  sense  as  to  authorize  an  anpeaL 
Bvraon  v.  JVa/.  Pari  Ba-nk,  40-173,  '72.  [cfey^ 
.4uTOra  V.  IFcst,  26-148,  '66,  overruled.] 

1169*  A  refusal  to  make  such  order,  is  not 
such  a  final  order  or  judgment;  but  will  consti- 
tute available  error.  Id. 

1170.  In  effecting  such  appeal  from  granting 
order  there  may  be  a  stay  of  proceedings.  Id. 

1171.  A  Judgment  "that  child  remain  in 
custody  and  control,"  etc.,  "  until  further  order 
of  court,"  is  such  a  final  judgment  that  an  ap- 
peal may  be  taken  therefrom.  Htaam  v.  Wa&tf 
40-170,71. 

1172.  An  appeal  will  lie  fk-om  an  Interloei- 
tory  order  directing  payment  of  money  into 
court,  in  a  proceeding  supplementary  to  execu- 
tion.  MeKniglU  v.  Knisely,  25-336,  '65. 

1178.  An  appeal  may  be  taken  fkrom  aa 
Interlocatorj  order  for  execution  of  certain 
conveyances  between  parties  to  a  suit  involving 
an  adjustment  of  partnership  affairs.  Mineliart 
V.  Bowen,  44-353,  ■*73. 

1174.  Appeal  can  be  taken  from  a  merely 
interlocutory  order  in  a  Aoieeucofpua  proceeding. 
%er  V.  Davis,  88-271,  '71. 

1175.  Appeal  will  not  lie  to  S.  G.  from  any 
decision  or  judgment  "  growing  out  of  any  mat- 
ter connected  with  decedent's  estate,"  except  in 
manner  and  within  time  such  appeals  are  au- 
thorized by  sees.  189  and  190  of  decedent's  es- 
tates act  (V.  B.  S.  '81,  2464-5.)  BeUv.  Mimmt, 
71-347,  '80;  Seteard  v.  Chrk,  67-289,  '79.  Orel- 
ruling  HcmUyn  v.  NeskU,  87-284. 

1176*  These  decisions  are  limited  to  proceed- 
ings under  and  pursuant  to  said  act.  Appeals 
may  be  taken  under  civil  code  in  actions  au- 
thorized by  sections  4  and  21  of  code.  lUak  v. 
Gray,  74-231,  '81 :  Wilaon  v.  Bin/ord,  id.  424. 

1177.  Appeal  from  an  interlocntorj  order 
for  sale  of  lands  of  an  estate  for  payment  of 
debts  on  petition  of  administrator  ander  sections 
576  and  577  (B.  &  >81, 646-7,)  may  be  taken  durmg 
term  tU  vhieh  order  wu  made.  Simpttm  ▼.  Pearmm, 
81-1,  '69. 

1178.  But  not  when  not  prayed  for,  and  no 
bond  is  given.  Jterrj  v.  Berry,  22-275,  '64; 
Staiey  v.  Doraet,  11-367,  '68;  Love  r.  MUcala,  18- 

439,  '59. 

1179.  No  appeal  will  lie  fkwm  an  Interior 

ntorr  order  under  section  189  of  decedents' 
act,  2  E.  S.  '76,  557,  (R.  S.  '81,  2454-6,)  except 
such  as  are  embraced  in  section  576  of  practice 
act,  2  R.  8.  '76,  245,  (R.  8.  '81,  646-7.)  Tkie- 
baud  V.  Da/our,  67-598,  '77. 

1180.  An  appeal  will  not  lie  from  an  inters 
locutory  decree  of  partition.  It  will  lie  from 
judgment  of  court  on  report  of  commissionera. 
Benniek  v.  Chandler,  69-354,  77  ;  Kem  v.  Maoin- 
ni*t,  41-398,  '72;  CHMn  v.  Or^n,  10-170,  "SS; 
Wood  V.  Wilkinmn,  18-352,  '59;  Davie  v.  Dazns, 
86-100,  71;  Cleeter  v.  Gilx^on,  15-10,  '60;  Cook 
V.  Knickerbocker,  11-230,  '58;  Hwtter  v.  MUer, 
td.356,'d8. 
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1181.  DtesolTing  an  Injiinrtlon.  When  no 
■exception  is  taken  to  order  of  court  in  disBolv- 
in^  an  injanction,  nor  to  action  of  court  in  sub- 
-tauung  motion  to  disBolTe,  no  qoestion  ia  raiaed 
^oa^nch  order  on  appnL   «Shj)je  v.  Bodmer, 

11S2.  Otherwise  an  appeal  will  lie.  Fitk  v. 
Tie  Pbbiot,  ele.,  Co,,  54-479,  *76\  Bnmenberg  v. 
Bd.  Corn's  Madimii,  Co.,  41-502,  '73 :  Flagg  v.  SOoan, 
18-432,  '61. 

1 188.  A  refusal  to  grant  a  temporary  injunc- 
tioa,  in  a  cause  during  its  progress,  is  not  such 
in  interlocntoxj  order  from  which  an  appeal 
may  be  taken.    Ogtev.DiU,  65-130,  '76. 

1154.  Afl^Mieiit  for  beneflt  of  creditors. 
No  appeal  will  lie  from  an  interlocutory  order 
WBtamingcieeptions  of  creditors  to  reirartof  an 
aa^nee  in  insolvency,  of  property  ot  a  debtor 
for  benefit  of  his  creditors,  and  refusing  to  allow 
and  approve  same.  Cruvene  v.  Otamben,  55-5,  '76. 

1155.  As  order  rrantintr  a  divoree  duj  be 
reversed  on  ftppesL  Oaner  v.  Qaner,  8^139, 
71 ;  Aifinnn     SuUmm,  84-368,  70. 

1186.  liquor  law  1861.  Appeals  under, 
a  Blair  V.  Kilpairick,  40-312,  72. 

1187.  May  be  taken  by  a  taxpayer  from  an 
order  appropriating  a  bonnty  to  U.  S.  volun- 
teers. Omham  v.  Bd.  Qm'i  Daviess  €h.,  25-333, 
'65. 

1188.  An  appeal  will  lie  from  a  wrongful  dis- 
miflaal  of  a  plaintiff's  caoae  without  a  motion  to 
reriew  or  consider.    lanes  t.  Bemer  52-195, 75. 

1189.  YoM  Jn^rnent.  A  party  may  appeal 
from  a  judgment  taken  on  default,  there  being 
no  jurisdiction  over  him,  without  applying  to 
court  be]o\r  to  set  judgment  aside.  Kyle  v.  Kyle, 
66-387,  '76 ;  Coehnomr  v.  Coehnouer,  27-253,  ^66. 
a  Abdil  V.  AbdU,  26-287,  '66.  IHarlan  v.  Ed- 
wards, 18-430,  '69 :  C.  <£  C  B.  R.  Co.  v.  Oahert, 
lt-489;  Bbar  Awii^  »-286,  '67,  repealed  by 
implication.] 

lllNI.  It  seems  that  a  party  against  whom  a 
judgment  by  default  has  been  rendered,  may  ap- 
peal directly  therefrom  to  S.  C.  without  apply- 
ing to  trial  court  to  set  aside  judgment.  (M^ 
T.  OwpMUer,  71-463, '80.  (Perhaps  court,  in  ren- 
dering this  decision,  intended  to  limit  to  cases 
whoe  trial  court  had  not  jurisdiction  over  per- 
aons  de&iiilted,  or  where  complaint  failed  to  state 
mffident  facts,  as  cases  cited  therein  appear  to  so 
Umit  rule.  Cf.  56-387  ;  40-247;  89-328  ;  88- 
111;  87-253;  26-287.) 

1191.  When  Jadgrment  was  bj  eenfesslon, 
there  conld  be  no  appeal  from  a  justice.  ThatcJier 
y.  CWeman,  5  Bit  76,  '39. 

1192.  In  a  suit  before  a  justice  defendant 
made  written  offer  to  confess  judgment,  which 
plaintiff  accepted,  and  jn<^;ment  was  rendered 
accordingly.  On  appeal  written  order  was  trans- 
mitted with  other  papers.  Plaintiff  moved  that 
appeal  be  dismissed ;  wherenpon  defendant,  upon 
affidavit  that  he  had  verbally  withdrawn  written 
order  before  justice,  moved  for  eertiamri,  which 
motion  court  overruled  and  dismissed  appeal. 
Ildd;  no  error.    Lewis  v.  Morrison,  10-394,  '68. 

1198.  ProTlsion  in  see.  59,  Justices*  act, 
(B.  S.  '81, 1490)  that  no  apped^  shaU  lie  from 
tjndrment  by  confession,  has  reference  only 
to  such  as  are  confessed  in  accordance  with  pro- 
Tisions  of  that  section,  and  has  no  reference  to 
eases  contemplated  by  sec.  48.  (R.  S.  '81,  1480.) 
Mariner  v.  Hanna,  16-23,  '61. 

1194.  A  Judgment,  before  a  Jostiee,  how- 
«Kr  infonaal,  may  be  appealed  from.  Btyoper  r. 


Mtarm,  7  BIf.  567,  '45.  Brittm  v.  State,  64-635,. 
76. 

1106.  An  appeal  will  He  from  an  informal 
Jnteaent  for  costs  before  a  jnstice.  Todhunter 
v.i^nAna,  82-96, '69.  Cf.  82-97;  DtbUev.Slate, 
48-47a'74. 

1106.  In  an  action  before  a  justice,  plaintiff 
did  not  appear,  was  non-suited,  and  "it  was 
therefore  considered  •  *  •  that  this  cause 
be  dismissed  without  prejudice  and  that  defend- 
ant recover  of  plaintin  his  costs."  Held;  an  ap- 
peal may  lie  from  such  judgment  by  plaintiff. 
Zemferbi  T.  PHdcett,  60-24,  '7S. 

1197*  An  appeal  can  not  be  taken  from  fol- 
lowing before  a  justice:  "And  court  does  now 
find  defendant  guilty."  There  was  no  Judgment 
on  finding.   State  v.  Brown,  44-329,  '73. 

1 198.  But  may  if  a  judgment  of  "  not  guilty  " 
is  rendered,  though  no  finding  was  made,  .ilalren 
v.  iiate,  51-592,  '75. 

1199.  Openbiir  hl^hwa^  In  cases  before 
board  of  commissioners,  ridbt  of  ap^l  is  not 
limited  to  final  decisions.  Bight  exists  "from 
all  decisions  "  and  "  any  decision."  (1  G.  &  H. 
253,  sec.  31,  and  364,  sec.  26.)  In  a  proceeding 
to  open  a  highway,  petitioner  may  appeal  from 
an  order  of  Doard  refusing  to  pay  damages  as- 
sessed out  of  county  treasury.  Smith  v.  Seearee, 
84-286,  '70,  t..  R.  8.,  '81,  5769,  5772. 

1200*  Also  from  an  order  dismissing  petition 
unless  petitioners  would  open  and  maintain  road 
at  theirown  expense.  Crometiv.  C^Brim,  24-325, 
■65. 

1201.  Appeal  may  be  taken  from  any  de* 
cision  of  commissioners  under  act  of  *75,  con- 
cerning ditching  of  wet  lands.  Bight  of  appeal 
provided  in  sec.  10  said  act  extends  to  orders 
made  under  sec.  4.  Houk  t.  Bartkald,  78-21,  '80, 
c  K.  a.  '81,  4273,  etc 

1202.  Such  appeal  may^  be  taken  by  one,  who 
owned  lands  against  which  assessments  were 
claimed,  though  he  was  not  named  in  petition, 
and  did  not  appear  before  commissioners.  Id. 

1203.  Appeal  lies  from  decision  of  a  county 
board  upon  a  claim  by  a  county  officer  for  extra 
services  under  statute  of  '55,  as  from  any  other 
decision  of  such  board.  Bd.  Om's  VemUlim 
Co.  V.  PoUa,  10-286,  '5a 

m.  Amount.  fnrlBdlfrtion. 

1204.  Final  Judgment  irrespective  of  amount 
on  a  motion  to  retax  costs  in  C.  C,  may  be  ap- 
pealed from.  Action  did  not  commence  in  jus- 
tice's court,  etc  HiU  v.  Shannon,  68-470,  '79. 

1205*  Appeal  lies  to  8.  C.  from  Jndgrment 
of  G.  C*  in  a  case  originating  before  board  of 
conn^  commissioners,  thooj^  amount  in  con- 
troversy, exclusive  of  interest  and  costs,  does  not 
exceed  $50.  Bd.  Cmn'e  Hancock  Co.  v.  Bin^&rd, 
70-208,  '80. 

1206.  Also,  when  originating  in  C.  C.  or  supe- 
rior court.    HiU  v.  Shannon,  68-470,  79. 

1207.  Action  commenced  before  a  justice. 
Judgment  against  A  for  139.40  and  costs,  Au- 
gust II,  77.  A  filed  in  S.  C.  transcript  for  ap- 
peal, August  6, '78.  Hdd;  under  act'77,  March 
14,  appeal  shonid  be  dismissed.  HaUeek  t.  Wd- 
ler,  72-342,  '80 ;  L.  N.  A.  &  C.  R.  Cb.  v.  Jackson, 
64-398,  78.  Though  amount  demanded  ex- 
ceeded S60.    Painter  v.  Guirl,  71-240,  '80. 

1208.  When  amount  in  controversy,  exclu- 
sive of  interest  and  costs  does  not  exceed  $10, 
8.  C.  does  not  have  jurisdiction.  Doiley  t. 
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58-483,  '76 ;  Bee  also  to  same  ef- 
,  ^,_..^ioa,6Blf.  l68,'39-,Beedv.Sering, 
7  m.  135,  '44:  J<ma  v.  Yetman,  6-46,  '54 ;  M<^- 
jt  V.  WUmoo,  44-476,  '73;  Bmoen  v.  TAe  Tmm  t4 
^wood,  45-234,  '73;  Quigley  y.  Oity  <^  Avsrora, 
60-28,  '76.  Cf.  60-69 ;  Bogart  -v.  Cvty  of  Nm 
vlttamf,  1-38,  '48. 

1209.  Also  when  amount  in  controveray,  ex- 
clusive of  interest  and  costs,  does  not  exceed  fifty 
dollara.    Cmdey  v.  2Wn  RvxkviUe,  60-327,  '78. 

1210.  Plaintiff  before  a  jnstice  claimed  $40, 
and  obtained  judgment  for  $7.60.  Defendant 
appealed  to  C.  C.  where  jodsment  was  reduced 
to  $4.50.  Hdd;  defendant's  appeal  to  S.  C. 
should  be  dismissed  for  want  ol  jurisdiction. 
(kerton  v.  Overlon,  17-226,  '61. 

1211.  Amoant.  Piir]»08es  of  appeal.  Ac- 
tion by  A  for  nine  dollars  against  B,  who  filed 
a  set-off  of  seventeen  dollars.  Judgment  was 
rendered  for  plaintiff.  HM;  for  purposes  of 
appeal  by  defendant,  in  effect  thu  is  a  judgment 
for  twenty -six  dollars  againBt  defmctant  Shriver 
V.  Bown,  57-266,  '77.  Cf.  LUU«  t.  D,  A  W.  L. 
P.  R.  Q...  18-86,  '62. 

1212.  An  appeal  may  be  taken  from  a  judg- 
ment/or $10  and  that  a  nuiranoe  be  abated.  Vojt- 
deneett  T.  Town  OaUervUU,  15-447,  '60.  Cf.  28-60, 
78. 

1218*  When  both  parties  on  appeal  from  a 
justice  amend  and  increase  their  demands  against 
each  other  to  sums  exceeding  two  Iiandrea  dol- 
lars, each  thereby  consents  to  action  of  other. 
QoodvTin  V.  Wdh,  52-268,  '75. 

1214.  A  justice  not  having  jurisdiction  of  an 
action,  can  not  acquire  jurisdiction  of  same  ac- 
tion by  an  appeal.  Mays  v.  Dooley,  50-287, '77; 
Jolfy  V.  Ohermg,  40-139,  '72;  Bainum  v.  .^wi^ 
4-49,  '63. 

1215>  Where,  in  action  originating  in  justice's 
court,  record  anirmatively  snows  that  amount 
involved  does  not  exceed  $50,  exclusive  of  costs, 
appeal  to  S,  C.  will  be  dismiraed.  JU2i.  A.  &  G. 
n.  Co.  V.  Jackson,  64-398,  '7&  Cf.  Wmfidd  Toanf 
thin  V.  Wifm,  78-71,  '80. 

1816>  Where  plaintiff,  having  recovered  judg- 
ment for  $10.75  before  a  justice,  immediately  re- 
mitted $6  of  such  j  udgment,  and  on  appeal  to  C. 
P.  C,  jadgment  was  tor  defendant,  from  which 
plaintiff  appealed  to  S.  0.  Held;  8.  C  had  juris- 
diction. Anderson  V.  CobU,  26-329,  '66.  Cf.  M. 
Or.  R.  Co.  V.  Wyaong,  51-4,  '75. 

1217.  Where  plaintiff's  claim,  in  an  action 
appealed  from  a  justice  to  C.  C,  was  less  than 
$10,  and  defendant  filed  a  setnsff  for  more  than 
that  sum.  ifefd;  appeal  would  lie  to  S.C.  HuOs 
T.WU^tm^  65-237,  '76. 

1218.  March,  '50,  appellants,  by  writ  of  error, 
removed  a  case  from  probate  court  to  C.  C, 
which  affirmed  judgment  of  probate  court.  Rec- 
ord was  issued  Feb.  10,  '53,  and  filed  in  Jan., 
'65.  Dunean  v.  Duncan,  6-28,  is  directly  in 
point.  Held;  appeal  must  be  dismissed.  When 
record  was  issued  and  filed  in  S.  C,  law  did  not 
allow  causes  which  had  originated  in  probate 
courts  to  be  taken  by  appeal  on  writ  of  error 
from  G.  C.  to  S.  a  SaM  v.  Lane,  9-182,  '57. 
Also  when  0.  C.  and  S.  C.  had  "concurrent  juris- 
diction" byappeal  of  cases  in  probate  court 
Bromdee  v.Wlutegidee,  8  Blf.  80,  '46;  Qorc  v.  Gore, 
a-5S,'60. 

IT.  Parties. 


fa)  Who  may  a}^)eaL 
(b)  Arties  to  e^peaL 


(a)  Who  Kay  Apfeai. 

1219.  Appeal  lies  to  S.  C.  from  vroceed- 
Ingg  to  declAre  a  person  insane  oroi  unsoundl 
nund.  Person  so  declared  may  ap|»eal  la. 

person.    Oaneo  V.  Beatoni,  68-524,  '78. 

1220.  Under  sec.  550  of  practice  act,  as. 
amended  by  act  of  March  14,  '77,  an  appeal  to 

5.  C.  can  be  taken  only  by  a  party  to  final 
jndgment.   Jager  v.  DoA«rty,  61-^28,  '7&  Ct 

6.  S.  '81,  632. 

1221*  An  action  was  brought  against  a  town- 
ship trustee  on  an  instrument  signed  by  him  as 
trustee.  Judgment  was  render^  against  town- 
ship. He  appealed  and  assigned  errors  in  his> 
name.   Held;  appeal  should  be  dismissed,  as  nO' 

1'udgmeot  was  rendered  against  him  from  which 
le  could  appeal.  Mcllvmne  v.  Adamt,  40-680,  '74. 

1222.  A  judgment  was  obtained  before  a  jus- 
tice and  assign «i  to  a  third  party.  An  appeal 
was  taken  therefrom.  Held;  action  may  be  con- 
tinued in  name  of  original  party,  or  court  may 
allow  name  of  assignee  to  oe  substituted.  No- 
error  to  overrule  a  motion  to  diemiss  for  defeat 
of  parties  in  interest  for  such  transfer.  Pelervuak- 
V.  Oa,  45-224,  '73. 

1228.  Where  a  county  board  has  disallowed  a- 
claim,  in  whole  or  in  part,  for  services  rendered 
to  poor  of  a  county,  claimant  mar  ameal  or 
bring  action  against  county.  Bd.  Con^tSartkii^ 
omew  Co.  V.  Wngki,  22-187,  '64. 

1224.  Each  general  taxpayer  of  a  conn^  has- 
such  an  interest  in  appropriations  made  by  au- 
thorities, as  entitlee  him  to  benefit  of  statute  in 
reference  to  appeals,  when  he  brings  himself  with- 
in its  requirements.  Harlan  v.  CarroUf  18-247,. 
'59.  ConsultS^u^  v.  Bd.  Cbm'«  Btael^ard  Co.,  20- 
178,  '63. 

1225.  Any  person  anrleTed  bj  prooee4> 
ings  of  county  commissioners  in  declaring  and 
recording  highways,  may  have  his  remedy  by 
appeal  or  injunction.  Oiwonav.  0);)per,67-81,'79> 

1226.  Appeal  from  an  order  of  tke  board 
of  county  commissioners  by  one  not "  a  partj  to- 
proceedings"  will  be  dismissed,  if  an  affidavit  i». 
not  filed  with  auditor,  showing  that  sticb  penon 
has  an  interest  in  snch  matter  and  is  agstieved 
by  decision.  BobUuon  t.  Bd.  Cbn'a  Vandertitr^ 
Co.,  87-333,  '71. 

1237.  Can  not  be  taken  from  an  order  over- 
rulinga  motion  to  set  aside appointmentof  aset- 
of  viewers  after  they  had  made  their  report  con- 
cerning vacation  of  a  highway.  Oreea  v.  ^yers,. 
81-248,  '69. 

1238.  An  appeal  from  county  commtseioners, 
by  persons  bm  puiies  to  proeeedlnfs  before 
them,  will  be  dismissal  if  affidavits  of  appel- 
lants fail  to  show  that  they  were  "  aggrieved.*' 
Facts,  that  they  were  owners  of  land  imected  by 
grant  of  a  right  of  way  to  a  turnpike  company 
and  assessments  made  therefore,  do  not  show  that- 
they  were  aggrieved.  Alexander  v.  McOardgvUkt 
ete.,(?.ii.Cb.,44-436 ,'73.  CtfliBwioT. At Ow'r 
Putnam  Co.,  39-170,  '67. 

1229*  It  seems,  if  remonstrators  appeal  on 
grounds  that  they  are  parties,  all  remonstrating' 
mast  be  made  parties  to  appeal.  Id 

1280*  It  seems,  no  appeal  can  be  taken  from 
an  order  of  board  granting  a  right  to  locate  a 
gravel  road  upon  a  highway.  Id. 

1281.  No  appeal  can  be  taken  from  an  order 
refusing  such  right.  Dudley  y,MomiUieUit&  Wwdr- 
w  T.       89-288,  '72. 

1282.  Appeal  was  taken  from  decisitm  of 
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MHnmisuoners  hj  one  not  a  par^.  C.  C.  enter- 
tained Jnrisdiction.  Becord  contained  no  alR- 
teTtt»»wlB;appelUnt  was  a^riered  there- 
in. SeU;  preenmption  in  favor  of  jorisdictioa 
of  trial  conrt.  Affidavit  was  not  necflBSarily  a 
put  erf  record  if  it  had  been  fikd.  Miukr.&ar- 
do^  71-21, '80;  69-168. 

12SS.  Right  to  such  appeal  can  not  be  qnee- 
tioDed  f6r  fint  time  in  &  C.  LL 

ISM.  A  tUrd  senoB  ean  not  ^pml  from 
tm  aUomiiee  made  by  board  of  commissionerB 
of  a  coon^.  Bd.  OoaCt  OarrM  Oo.  t.  Bidmiimm, 
U-153,'76.  Cf.1187. 

No  appeal.  In  surety  of  peace 
MMSj**  IB  permitted  ntim  a  justice,  on  behalf  of 
Mate,  a  nL    Stale  v.  Long,  18-438,  '62. 

12M.  Appeal  by  a  ptiardian  ad  litem  can 
not  be  taken  in  his  own  name.  Harlan  t.  Watsonf 
72. 

12S7.  Interpleader.  A  and  B  interpleaded 
to  recover  money  paid  into  court.  Judgment  was 
m  favor  of  A.  Hdd;  B  may  aOTteal  to  S.  C, 
though  not  named  in  Judgment  Btvoh  t.  Dozey, 
7*-327,  '80. 

1288.  A  submission  by  agreement  on  assign- 
Bnent  of  errors,  as  made,  is  a  waiver  of  any  irregu- 
laris aa  to  parties.  Id. 

1889.  Sec  561,  code,  2  R  6. 76, 239,  (K  a 
%\,  635.)  A  was  payee  of  several  notes  secured 
by  mortgage.  He  assigned  one  note  to  B  and 
one  to  C,  retaining  residue.  Action  by  B  to  fore- 
close. Action  also  br  C.  Causes  were  consoli- 
dated. Issues  were  formed  between  B  and  C 
Judgment  against  B.  Hdi;  in  appeal  by  B, 
mortgagors  were  not  co-parties.  PemA^t  Saomgt 
BmiT.  Finneif,  eft-4dO,  78. 

1240.  Appeals  from  precepts  issued  to  en- 
force collection  of  an  assessment  for  street  im- 
provementa,  are  tried,  with  contractor  as  proper 
party  plaintiff.  Fint  Bmbg.  CWM  r.  (Xty  Ltf 
jS^rite,  42-115,78. 

1241.  Appeal  bond  should  be  made  payable 
to  contractor,  and  not  to  city.  Id. 

1242.  By  administrator.  Parties.  Suit  by 
widow  to  recover  possession  of  land  of  her  in- 
testate husband.  Judgment  granting  her  an  un- 
divided one-third,  and  defendants  an  undivided 
two-thirds.  Appeal  by  A,  B  and  C,  accompanied 
hy  an  nnverified  statement,  that  snbeeqoeut  to 
iadgment,  plaintiff  had  married  D,  died  and  left 
aim  as  sole  heir;  that  by  a  wilt,  prior  to  second 
marriage,  she  had  devised  her  property  to  B  and 
C,  and  that  to  carry  out  her  intentions,  D  had 
since  conveyed  such  property  to  B  and  C ;  that 
appeal  was  prosecnted  in  name  of  A  as  adminis- 
trator, and  B  and  C  as  devisees.  Held;  A  as  ad- 
ministrator could  neither  take  nor  maintain  such 
ippeal.  Hdd;  appeal  should  have  been  prose- 
cnted iu  name  of  D.  VttUy.  Laidtayy97-528,*79. 

1248.  An  adnlaistratnr  who  is  sued  before 
a  justice,  upon  a  claim  against  him  in  his  fida- 
ciaty  character,  may,  under  sec.  64,  2  ti.  &  H. 
693,  appeal  from  judgment  taken  against  him, 
notwitstanding  justice  had  no  jurisdiction  of 
«anse,  and  if,  upon  ai)peal,  question  of  jurisdic- 
tion be  decided  in  his  favor,  judgment  should 
tt  same  time  be  rendered  against  plaintiff  for 
costs.  ftW  V.  FaBer,  23-115,  '64. 
,  1244.  Snperrlsor.  In  actions  before  jus- 
tices of  peace  against  a  supervisor  by  township 
trutee,  under  sec.  26, 1  K  S.  467,  either  party 
ii  entitled  to  appeal.  HoAiBT.Cbtodsn,  20-310, '63. 


(6)  Pabties  to  Appeai. 

1245.  Board  of  commissioners  is  not  aproper 
party  on  appeal,  either  in  C.  C.  or  in  S.  C!,  in  a 
proceeding  to  locate  a  highway.  ScAmied  v.  Kee- 
neg.  72-309.  '80. 

1246.  Htghways.  In  location,  openine^  va- 
cation, or  establishment  of  public  higbwaya,  on 
an  appeal  from  decision  of  commissioners  to  dr- 
cuit  court,  board  of  commissioners  is  not  a  proper 
party.  Jamieaon  v.  Sd.  Cornet  Cax»  Co.,  66-466^ 
77 ;  WHght  v.  ITeflg,  27-65,  '66.  [Latter,  in  part,, 
overruledj 

1247.  If,  from  judgment  of  a  jusUce  against 
two,  one  of  them  appeal  to  C.  C.,  before  B.  8. 
'52,  without  joining  other,  appeal  could  be  dis- 
missed on  motion.  Ebtrt  v.  LvdUne,  ft-29,  '54^ 
Cf.  Kain  v.  Gradon,  6  Bif.  138,  '42. 

1248.  One  alone  could  not  appeal.  L.AU^ 
M.  R.  Co.  V.  Sniih,  6-188,  '64.  (Omfro,  R.  & 
■81,  1499.) 

1249.  In  an  appeal  from  a  Jadement  against 

f ergon  and  property  of  denndant,  in  aa  ac- 
Eon  to  foreclose  a  mortgage  after  decease  of 
judgment  d^endant,  heirs  and  personal  repre- 
sentatives of  deceased  should  unite  as  appellants. 
BenoU  v.  Sdmeider,  89-591.  '72. 

1260.  If  deceased  held  property  as  tmstee, 
succeeding  trustee,  if  any,  snould  be  a  party  as 
representative  of  owners  of  land.  Id.  Queerer 
If  they  refuse  to  join,  should  notice  be  served 
OQ  them?  Id. 

1261.  Husband  and  wife.  Parties.  In  pro- 
ceedings tn  rem  only  a«tinst  property  of  a  infe^ 
husband  Is  properly  joined.  Hodson  v.  Ikma, 

48-  258,  '73. 

1252.  Record  of  ease  In  S.  C.  showed  am 
appeal  by  one  only  of  several  co-defonduitey 
and  assignment  of  errors  in  name  of  all,  as  ap- 
pellants; that  due  notice  had  been  given  plain- 
tiff below,  as  sole  appellee ;  that,  upon  call  of 
cause  for  submission,  appellee  had  been  default- 
ed ;  that  some  of  appellanta  had  appeared,  and 
"  that  it  appearing  to  S.  C  that  other  appellanta 
had  been  served  with  notice  of  said  appeal,  and 
proof  thereof  filed,"  they  were  called,  came  not, 
and  failed  "to  decline  to  join  in  said  appeal," 
whereupon  it  was  "ordered  that  they  be  regard- 
ed as  having  joined  in  said  appeal."  Held;  as 
appellee  had  failed  at  time  to  resist  making  of 
such  order,  and  failed  during  whole  term  to  have 
it  set  aside,  he  could  not  afterward  take  advan- 
tage of  any  irregularity  therein,  and  such  co-de- 
fendants aredeemed  regular  co-appellants.  .Hun- 
ter  V.  Oirimnan,  7(M39,  '80. 

1263.  An  appeal  may  be  taken  to  S.  C,  by  one 
party  in  whose  favor,  or  against  whom,  a  judg- 
ment is  rendered  in  a  proceeding  for  an  assess* 

ment  of  damages,  witbont  Jolnfag  other-in- 
dependent parties.  XarsA  v.  Tea,  48-130,  74. 

1264.  Costs.  Parties  defendants,  to  answer 
as  to  their  interest  In  an  action  who  did  not  ap- 
pear and  against  whom  no  Judgments  were  ren- 
dered, are  not  necessary  parties  to  an  appeal. 
Their  names  may  be  RtrucK  from  assignment  of 
errors  at  costs  of  appellants.    KeUer  v.  Boatman, 

49-  101,  74. 

T.  Hotlee  of  Appeal. 

1266*  When  part  of  several  co-parties  to  an 
action  appeal  to  Supreme  Court,  without  joining 
their  co-parties  in  appeal  and  without  serving 
notice  of  same  upon  them,  appeal  will  be  dis- 
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missed.  Emmeri  v.  DamaU,  58-141,  '77;  Indi- 
anapolis I^no  Manfg.  Co.  v.  Caven,  58-32if,  77 ; 
60-280;  47-128;  5V239;  5S-114;  48-472. 

125G.  If  C0'i»rties  roluntarilT  appear  and 
4tnd  decline  to  Join  In  appeal,  notice  is  unneces- 
«ar7.  Rick  v.  Satlniek,  tS-310,  '73 ;  Babb  v.  Gra- 
Jtam,  48-1,  '73. 

1257.  Appeal  without  notice  to  co-party. 
Judgment  rendered  against  principal  and  surety 
jointly.  Surety,  without  notice  to  principal, 
appealed  to  S.  C.,  assigning  errors  in  name  of 
both.  Principal,  by  affidavit,  moved  to  strike 
bis  name  from  appeal.  Hdd;  principal's  name 
jnaj  be  stmck  itixm  record,  but  it  vonld  not 
Affect  surety's  appeal   i^lUr  v.  Arnold,  G&-488, 

1258.  Where  a  part  only  of  several  co-parties 
-appeal  to  S.  C,  unless  notice  thereof  is  served 
upon  those  not  joining,  appeal  will  be  dismissed, 
ithough  latter  may  have  made  default  below, 
And  be  made  pro  forma  appellees.  Hensogg  v. 
•CAomiere,  61-333,  78;  Pienon  v.  ifarf,  64- 
254,  '78. 

1269.  This  rule  is  somewhat  technical,  and 
4  party  waives  benefit  therefrom,  where  no  mo- 
tion is  made  to  dismiss  until  after  submission  on 
call,  by  agreement,  and  there  has  been  a  joinder 
in  error.  J^lieftf  v.  Burton,  71-380, '80.  Cf.  72- 
236. 

1S60*  Defendant  in  a  criminal  prosecution 
-waives  notice  of  appeal  to  S.  C,  by  appearance 
and  joinder  in  error.  Staie  v.  HaUabougk,  66- 
523,  79. 

1261.  Notice  to  appellee,  in  whose  favor  a 
judgment  on  demurrer  was  rendered,  and,  from 
which  judgment,  appeal  was  taken,  need  not  be 
given.    mUon  v.  -SWwrt,  63-294,  78. 

1262.  And  fact  that  appeal  is  not  taken  until 
After  adjournment  of  court,  makes  no  difference. 
Malone  v.  Htxrdeay,  1-79,  '48. 

1268.  Appeal  by  part  of  parties.  Bemainder 
«igned  an  acKuowleagment  of  service  of  notice 
•of  appeal  and  declin^  to  join,  except  one  who 
separately  filed  his  refusal  to  join.  H^d;  all 
proMrly  before  S.  C.  Truman  v.  Seaa,  72-258,  '80. 

1264.  A  judgment  was  taken  against  one  of 
several  defendants.  Hdd;  that  one  only  had 
i^ht  cA  appeal  and  he  need  not  join  or  give  no- 
tice to  his  co-defendants  of  his  appeal.  Hamnum 
v. -Sfeiton,  69-37,  79.  j4/i(er,  when  judgment  was 
against  all.  Pienon  v.  HaH,  64-254,  78. 

1265.  A  judgment  was  rendered  against  part- 
ners in  taw  busmess  and  that  both  be  suspended 
from  practice.  Hdd;  one  alone  mav  appeal 
from  so  much  of  judgment  as  suspends  him  from 
practice,  that  being  personal  to  him,  and  distin- 
guishable from  money  judgment,  aad  notice 
need  not  l»e  grlveB  to  co-defendant  Jaingea- 
smUfi  V.  Ktmkr,  41-341, '72. 

1266.  When  agsignment  of  errors  in  S.  C. 
shows  that  only  a  portion  of  defendants  appealed, 
and  those  refusing  were  made  appellees  and 
not  served,  as  required  by  section  551,  (R.  S.  '81, 
635,)  with  summons  or  notice  of  the  appeal; 
■court  of  its  own  motion  may  set  aside  submis- 
sion and  order  continuance  for  further  process. 
Sabb  V.  Qraham,  48-1,  '73. 

1807.  When  taken  under  last  clause  of  sec- 
tion 556  (B.  8.  '81, 640),  and  no  notice  served  on 
adverse  party,  under  section  557  (R.  S.  '81,  651 ), 
submission  may  be  set  aside  on  motion.  John- 
am  V.  Miller,  43-29,  '73. 

1268.  Notice  in  record.  An  appeal  may  he 
taken  in  vacation  from  commissioners  court  to  C 


C.  Appellant  defaulted  appellee.  Motion  to  set 
aside  default  was  overruled.  S.  C.  may  reverse 
such  ruling  on  ground  that  record  did  not  show 
that  a  summons  had  been  issued  and  served  on 
appellee.  Becord  must  show  that  such  summons 
was  issued  and  served.  Houk  v.  Btalkoldj  78- 
21,  '80. 

1269.  Affidavit  need  not  show  that  appellee 

had  any  merit  in  bis  case.  Id, 

1270.  Motion  to  set  aside  such  default  and 
dismissal,  was  no  such  appearance  as  to  waive 
want  of  jurisdiction.  Id. 

1271.  Summons.  When  an  appeal  is  tkkett 
to  circuit  court  from  a  final  decision  of  board 
of  commissioners  in  action  concerning  location 
and  formatioD  of  highways,  in  vacation,  notice, 
by  summons,  of  such  appeal  should  be  served  on 
opposite  party.  But  a  failure  to  give  such  notice 
would  not  authorize  a  dismissal  of  appeal.  (1 
R.  a  76,  p.  357,  sec.  34,  v.  R.  8.,  '81,  6775.) 
Record  ^onld  show,  affirmatively,  that  such 
summons  was  not  issued.  Sanper  v.  Pipet,  69- 
158,  '77. 

1278.  Supplemental  Record.  When  or^- 
nal  record  fails  to  show  1^1  notice  to  defend- 
ant, a  judgment  for  divorce  will  not  be  reversed 
if  a  supplemental  record  be  filed,  showing  such 
notice.    Bonedl  V.  Sonsdl,  41-476,  72. 

1278.  AppealliestoCC.  from  orderof  board 
of  county  corn's,  leasing  part  of  public  square  in 
a  county  seat  for  private  parposes.  When  sudi 
appeal  is  taken  in  vacation,  failure  to  sanuROn 
oneof  appeliemto  ap^r  at  next  term  of  C> 
C.«  is  no  cause  for  dismissing  appeal.  Hanna  v. 
Bd.  Corn's  etc,  7  Blf.  256,  '44. 

1274.  In  court  below,  A  was  made  a  party 
defendant,  but  no  judgment  of  any  kind  was 
taken  against  him.  Case  was  appealed  by  his 
co-defendant  A  was  made  party  as  co-appelle^ 
but  no  notice  of  appeal  was  served  on  him.  Case 
was  submitted  on  default  Tills  was  no  cause 
for  dismissal  of  appeal,  but  submission  maj 
l>e  set  aside.  CZotrlv.  Cbn.  Imp.  Cb.,  57-135,'77. 

1275.  Id  action  to  foreclose  a  mortgage 
against  surviving  morteagors,  heirs  of  those  de- 
ceased, and  holders  of  lieng,  mortgagee  obtained 
in  superior  court,  a  decree  of  foreclosure,  sale 
and  distribution  of  proceeds.  Mor^agors,  with* 
out  joining  or  serving  notice  on  co-defendants, 
appealed  to  general  term,  and  thence  to  S.  G. 
Hdd;  on  motion  of  appellee,  for  want  of  snch 
notice  appeal  is  dismissed.  Spahr  v.  Diekaon, 
67-394,  79. 

1276.  Opening  or  vacation  of  iiighways. 
When  one  of  several  petitioners  appeal  to  S.  C. 
from  an  order  of  court  refusing  to  open  or  vacate 
highway  petitioned  for,  he  mast  give  notice  in 
accordance  with  provisions  of  section  551  of 
code ;  R.  a  '81,  636.   Hiner  v.  Pavy,  40-341, 72. 

127  7.  In  an  appeal  under  R.  S.  '43,  all  defend- 
ants joining  were  required  to  be  summoned  and 
served.  Kirby  v.  Ilolvuts,  6-33,  '64.  Contra,  2 
R.  S.  '52.    R.  S.  '81,  635. 

1278.  Appeal  in  criminal  cases  can  only  be 
taken  by  a  service  of  notice  thereof  as  required 
by  section  152  (B.  S.  '81, 1887,)  though  taken  in 
term  and  granted  in  open  court.  Ridl  r.  State, 
69-125,  '7!),  and  transcript  must  be  filed  within 
30  days  after  appeal.  (RS. '81, 1885.)  McLaugh- 
lin V.  Slate,  66-193,  '79;  Buell  v.  State,  supra. 

1279.  Appeal  by  notice  on  defendant  Ut 
another  county  can  not  be  taken  bv  state  in  a 
criminal  prosecution.  State  v.  Quick,  J3-147,  '80. 

1280.  It  must  be  by  posting  up  a  notice  three 
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-weeks  io  clerk's  office.  Code,  sec  152.  Id.  Bat 
weRS.  '81,  1887. 

1281.  Id  criminal  actions  a  written  agreement 
between  attomer  general  and  appellant  to  sub- 
mit, waires  giving  of  notice  of  appeal  by  defend- 
ant. (R.  a'81, 1887.)  Summers  v.  Sa/e,  51-201/75. 
Cf.  as  to  waiver  of  objection  to  transcript  not 
being  filed  in  time,  Huberiz  v.  .SSlate,  50-^17,  75. 

lsS2.  In  criminal  cases  an  appeal  is  taken 
on  dav  in  which  notice  of  such  appeal  is  served 
on  proper  officers,  and  transcript  must  be  filed 
in  Supreme  Ckiurt  within  thirty  days  thereafter. 
WmeU  T.<Seate,6i-437,'76;e4-226;  74-663, 265. 

TL  Time. 

1388.  Time.  Compatatlon.  Day  on  which 
jndgment  was  rendered  should  be  excluded.  No- 
lle v.  Muraki/,  27-602,  '67. 

1284.  Judgment  was  rendered  by  a  justiceon 
Dec  16,  and  appeal  bond  was  filed  on  Jan.  15, 
ioltowing.  Tianscript  and  bond  were  filed  on  29th 
of  same  month.  Hod;  appeal  perfected  within 
time  Glataeoek  v.  Bowtr,  50-391, '75;  Faure  v. 
U.  &  ^rprm  Co.,  28-6,  '64. 

1285.  Bendition  of  a  judgment,  and  entry  of 
judgment,  are  different  and  distinct,  each  from 
other.  Former  is  act  of  court,  latter  of  clerk  of 
court    Andervm  v.  MitduU,  58-592,  '77. 

128ft.  Time  in  wliich  to  appeiO.  Failure 
of  cleric  to  enter  judgment  until  after  its  rendi- 
tion does  not  lengthen  time  in  which  to  appeal. 
H  Nor  will  a  nunc  pro  turn  entry,  made  by  agree- 
ment after  rendition,  extend  time.  Time  will  be 
counted  as  of  date  it  was  in  fact  rendered,  and 
not  from  day  said  agreement  was  entered  and 
made.  Id. 

1287.  Time  from  rendition  of  Jadgment. 

t'nder  section  561,  before  amended  oy  act  ap- 
proved March  14,  '77,  appeals  may  be  taken 
within  three  years  from  time  of  rendition  of 
judgment  by  court,  and  not  entry  of  same  by 
clert   Andenon  v.  MUcheB,  58-592,  '77. 

1288.  Whentaken.  Proper  practice,  to  raise 
([Destion  whether  an  appeal  was  taken  in  time, 
IS  by  an  answer  setting^  up  statute  of  limita- 
tions. Ortaeford  t.  iVotrie  CVedfc  IXtek  An.,  44- 
361,  '78. 

1289*  An  affirmative  reply,  when  general  de- 
nial is  in,  is  unnecessary  and  may  be  struck  out. 
BBnkmm  T.  ArmOranff,  43-126.  '73. 

1290.  A  jndgment  was  rendered  May  25,  '67. 
Bebl;  an  appeal  on  May  24,  '70,  was  within 
Aree  jears.  OrtoEford  v.  Prairie,  tie.,  An.,  supra. 

1291.  An  appeal  to  S.  C.  is  taken  when  tran- 
script is  filed.  Date  of  filing  is  date  of  appeal. 
Hanhman  T.  Arautrong,  supra.    Canira,  30-479. 

1292.  Appeal  from  an  wder  rrantlnff  an 

Ittjnnction  is  required  by  statute  of  '43  to  be 
taken  at  time  when  order  is  granted.  Period 
•f  two  dajs  after  order  was  granted,  was  held 
nnder  peculiar  circumstances,  to  be  within  stat- 
ute.  M.  a  B.  Co.  V.  .V.  /.  IL  Co.,  8-239,  '51. 

1293.  Time  of  taking.  Judgment  by  jus- 
tice. Two  days  afterwards  he  granted  defendant 
a  new  trial  unconditionally  upon  good  cause 
shown.  Atigiut  21,  '3&  day  fixed  for  new  trial, 
jnstice  set  aside  order  for  new  trial,  and  affirmed 
previous  iudgnient.  Held;  by  granting  of  new 
trial,  original  judgment  was  set  aside;  and  sub- 
■equent  judgmentof  affirmance  on  Auffu^  21,  38, 
most  be  viewed  as  a  judgment  of  that  date  in 
bvor  of  plaintiff  for  amount  of  first  judgment ; 
and,  thenfore,  time  for  taking  appeal  should  be 


reckoned  from  date  of  judgment  last  rendered. 
Bowei-sv.  MeNutt,  5  Blf.  231,  '39. 

1294.  When Ukea.  Actof Mardil4,'77. 
A  caae  tried  after  act  of  March  14,  '77,  took 
effect,  may  be  appealed  to  Supreme  Court  at  any 
time  within  a  year  after  jud^ent  was  rendered, 
and  if  tried  before  act  took  effect,  may  be  ap- 
pealed at  any  time  within  a  year  after  it  took 
effect;  so  thut  time  allowed  by  any  pre-existing 
law  be  not  extended.  Words  "hereafter"  ana 
"  heretofore  "  refer  to  time  of  taking  effect  of  act, 
and  not  time  of  its  passage,  or  approval  by  ^v- 
emor.  EmnmUle,  etc,  M.  B.  Oo.y.  Barbee,  o9- 
592,  '77. 

1295.  When  taken.  An  appeal  to  Supreme 
Court,  in  a  cause  tried  prior  to  taking  efiect  of 
act  of  March  14,  '77j  must,  unless  under  le^al 
disaMlity,  be  taken  within  one  year  from  takmg 
effect  of  said  act  Buniin  t.  Ho<mei;  69-589,  '77 ; 
L.  N.  A.dC.B.  Co.  V.  Boland,  70-595,  '80.  This 
question  will  be  disposed  of  by  S.  C.  on  motion 
upon  due  notice  to  opposite  party  who  can  plead 
his  disability.  Id. 

1296.  Under  sec.  64,  2  R.  a  '76,  p.  621,  ap- 
peal by  state  to  C.  C,  from  judgment  of  justice, 
discharging  defendant  in  a  bastardy  proceeding, 
must  be  taken  within  thirty  days.  Meed  t.  <S2a(e, 
66-70,  '79.   (v.  R.  S.  '81, 1499.) 

1297.  Appeal  to  S.  C,  by  defendant,  from 
judgment  in  prosecution  for  violation  of  liquor 
law,  must  be  taken  within  one  ^ear  after  raidi- 
tion  of  judgment.  McLaxgldm  v.  iState,  66- 
193,  '79. 

1298.  When  taken.  An  appeal  in  a  crimi- 
nal case  will  be  dismissed  if  transcript  is  not  filed 
in  one  year  and  thirty  days  aher  judgment 
LidUenhU  V.  State,  58-161,  '76. 

1299.  When  taken.  Judgment  was  ren- 
dered in  July  term,  '70.  In  July  term,  '71,  with- 
out notice,  an  order,  setting  aside  jndgment  and 
granting  a  new  trial,  was  made.  In  November, 
71,  said  order  was  set  aside  and  vacated.  Ap- 
peal was  taken  March  16,  '74,  not  within  three 
years  after  original  judgment  was  rendered. 
Held;  ap^al  should  be  dismissed.  It  was  not 
taken  in  time.    Jenkim  v.  Corwin,  55-21,  '76. 

1300.  Also,  when,  after  two  appeals  had  been 
taken  and  each  dismissed,  a  third  appeal  had 
been  taken  but  not  within  three  yean.  Xomt. 
Emery,  49-200,  '74. 

1301.  When  statute  of  Hmltattons  is  a  bar 
to  an  appeal  by  part  and  not  as  to  others  on  ac- 
count of  "  legal  disabilities,"  appeal  may  be  dis- 
missed as  to  only  a  part.  [Coae  562;  B.  S.  '81, 
634.1  Hawkim  v.  Hawlam,  28-66,  '67 ;  McEndrtt 
V.  McEadree,  12-97,  '59. 

1802.  Under  statute  of  '38,  to  a  plea  of  stat- 
ute, a  reply  of  legal  disabilities  wonld  not  be 
good  unless  it  applLed  to  all  appellants.  Slum- 
nm  V.  Dunn,  8  Blf.  182,  '46;  HoUk  v.  Kindle,  id, 
295,  '46. 

1308.  Fllingtranscriptaftertime.  An  ap- 
peal from  boani  of  commissioners  will  not  be  dis- 
missed for  failure  of  auditor  to  file  a  transcript 
of  proceeding  in  C.  C.  court  within  time  required 
by  statute,  when  party  appealing  has  performed 
his  duty.  BamcU  v.  Qibnore,  88-199,  '70;  Dag 
V.  Herod,  id.  197;  [Bamea  v.  ModweU.  B  Bit  253; 
Brovm  v.  ModiseU,  id.  381 ;  Bulla-  v.  Sfamp,  id.  39% 
overruled.] 

1304.  Under  ruleof  latter  cases  a  justice  was 
liable  on  his  bond  for  delay  in  not  nling  tran- 
script within  time.   Petert  v.  Land,  5  Blf.  12,'38. 

iftOfi.  Appeal  after  80  dajt.  A  defendant^ 
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against  whom  a  jadgmciDt  was  rendered  by  de- 
faolt,  paid  costs  two  days  after  judgment  He 
supposed  default  had  been  set  aside,  and  had  "no 
other  idea  than  defending  suit,"  but  made  no  mo- 
tion to  have  default  set  aside,  and  to  vacate  judg- 
ment. HiiA;  not  entitled  to  a  new  trial,  nor  to 
an  a^|«al  "after  30  days."  Sm^  v.  Qy&ert,  46- 

1806.  Appeal  may  perhaps  be  uken  from  a 
Jnstiee  after  thirty  days  from  rendition  of  judg- 
ment by  a  party  where  delay  was  caused  by  pov- 
erty and  lack  of  acquaintance ;  but  an  appeal- 
bond  can  not  be  dispensed  with.  &abt  v.  Juelano. 
87-249,  71. 

1807.  When  granted  after  thirty  days  it  may 
l>e  .dismissed  if  not  perfected  within  a  reasonable 
time  after  appellate  conrt  has  ordered  appeal. 
Simply  filing  a  bond  in  latter  court  is  not  a  per- 
fecting of  appeal.    Davis  v.  Luark,  84-403,  '70. 

1808.  Appeal  after  thirty  days  from  rendi- 
tion of  a  judgment  before  a  justice  may  be  had 
by  denfendant,  when  he  had  no  knowledge  of 
rendition  of  judgment  against  him,  until  after 
sach  thirty  aays  had  parsed.  This  is  his  only 
remedy.  Brooks  v.  flams,  42-177,  '73.  Jndg- 
ment  rendered  wliile  absent.  Ct  Baraoree  v.  OrorM- 
kiu,  88-192,  '70. 

1 309.  Appeal  was  prayed  from  a  judgment  of 
a  justice  within  time  limited  by  law,  and  abond, 
signed  by  surety  but  not  by  principal,  was  filed 
and  approved  by  jastice.  Such  bond  was  aftei> 
wards  withdrawn  from  files,  to  be  executed  by 
inrincipalj  and  was  absent  therefrom  nntil  after 
Ume  umited  for  an  appeal.  Held;  appellant 
was  entitled  to  his  sfipeal,  and  such  auence  of 
bond  did  not  divest  him  of  this  right  ifo&nsbe 
T.  nomas,  22-375,  '64. 

1810.  An  affidavit  alleging  that  Tucker,  affiant, 
being  about  to  leave  state  was  summoned  to  an- 
swer a  suit  brought  against  him  by  Makepeace 
before  a  J.  P. ;  that  affiant  was  informed  at  time 
that  suit  was  for  $10  which  he  owed  Makepeace; 
that  he  made  arrangements  to  pay  that  amount ; 
that  he  left  state;  that  more  than  thirty  days  be* 
fore  his  return  to  state,  Makepeace  took  judgment 
before  J.  P.  for  ?99;  that  said  judgment  was  un- 

J'ast    Prayer  for  an  appeal.    Held;  affidavit 
ailed  to  show  "  circumstances  not  under  control" 
of  affiant.    Tucker  v.  Makepeace,  14-186,  '60. 

1811.  Affidavit  to  effect  that,  a  party  went 
beforea  justice  to  file  an  appeal-bond,  taking  with 
him  a  person  to  sign  as  surety;  that  justice  not 
being  tnen  able  to  take  bond,  party  executed  it 
and  left  it  with  him,  under  an  agreement  with  jus- 
tice and  proposed  surety,  that  latter  would  go 
t>efore  former  next  day  and  sign  bond ;  that  partj-, 
believing  that  proposed  surety  had  done  so,  did 
not  go  back  to  justice's  office  until  time  within 
which  appeal  might  be  taken  had  expired,  and 
that  he  did  not  know  that  proposed  surety  failed 
to  perform  his  engagement  until  after  such  time 
had  elapsed.  Held;  not  sufficient  to  sustain  an 
order  of  court  authorizing  an  appeal  after  expi- 
ration of  time.  Welch  V.  Watte,  9^0, '57. 

1812.  Affidavit  made  in  C.  C.  to  procure  order 
authorizing  appeal  from  a  justice,  after  expira- 
tion of  30  days,  must  show  that  party  was  pre- 
vented from  taking  an  appeal  in  time  by  un- 
avoidable circumstances,  or  improper  conduct 
of  jastice  or  of  appellee.  TKonuu  v.lAiilefield,  1- 
361,  '49.  Cf.  B-450. 

^  1818.  C  F.  C.  had  no  power  to  order  a  jus- 
tice to  grant  an  appeal  from  his  judgment  after 


expiration  of  thirty  days  allowed  by  statute. 
State  V.  Kunbtrt,  14-374,  '60. 

1814.  After  time.  Plainti£&  applied  to  S. 
K.  Co.  for  damages  occasioned  by  road  running 
through  their  land.  Appraisen  amwinted,  who 
awarded  $100.  PlaiotiBs  moved  C.  to  grant 
an  appeal  on  affidavit  filed,  that  ajvlicanta  were 
not  notified  of  award  until  about  six  months  af- 
ter it  was  made,  and  had  they  been  notified,  they 
would  have  taken  appeal  within  30  days.  Hdi; 
facts  did  not  authorize  C.  C.  to  grant  an  appeal.. 
iVwitt  V.  S.  L.  B.  R.  Co.,  2-630,^61. 

1815.  If  an  appeal  from  a  justice's  judgment 
was  not  objected  to  in  C.  C.  for  being  taken  too 
late,  S.  C.  will  presume — ^not  showing  contra^ — 
that  appeal  was  taken  in  timfr  Mamm  t.  Wood, 
4  BIf.  2§7, '37. 

1318.  EvldflBCe  of  time.  A  transcript  waa 
silent  as  to  appeal  to  C.  P.  Appeal-bond  con- 
tained only  evidence  of  such  appeal.  It  waa 
dated  and  approved  thirty-one  days  after  rendi- 
tion of  first  judgment  iieU/  appeal  would  not 
lie  as  from  that  iiktgment  ErAne  r.  Onyett,  11- 
335,  '58. 

1817.  Dismlasal.  G.  C.  orennled  motion  to 
dismiss  appeal.  Motion  was  founded  on  affi- 
davit of  a  third  penon  of  his  belief  that  appeal- 
bond  was  not  executed  within  time.  Record 
and  bond  showed  that  bond  was  executed  and 
filed  in  time.  Held;  correctly  overruled.  MaJaby 
V.  ifinfatoa,  4  Blf.  127,  '36. 

TII.  Transcript. 

1818.  It  is  incumbent  on  appelant  to  bring 
to  S.  C.  a  perfect  record  of  judgment  and  pro- 
ceedings.  Gc^im  V.  U.S.  Ex.  CS.,  27-11,  '66. 

1819.  Transcrlptbyagreementmay  beof  less 
of  the  record  than  is  required  by  sec.  555,  659 
(K.  S.  '81,  638,  650)  of  cod^when  an  appeal  was 
taken  during  term,  but  S.  C.  can  not  be  required 
to  act  upon  it.  S.  C.  must  be  able  to  determine 
whether  there  was  available  error.  Watt  v.  Al- 
twri  27-495,  '67. 

1820.  Complaint  forms  a  necessary  part  of 
record  of  a  cause,  and  when  record  on  appeal 
shows  that  a  complaint  was  filed  but  omitted  in 
record  filed  by  appellant,  no  question  is  presented 
to  S.  C.  CoUimv  U.  S.  Ex.  Co.,  27-11,  m 

1881,  Such  omission  to  contain  complaint  is 
no  reason  for  reversing  judgment.  BmteUv.  Bon- 
tdL  41-476,  '72. 

■822.  In  an  appeal  from  a  justice,  it  is  only 
necessary  that  justice  should  make  out  and  cer- 
tify "a  complete  transcript,"  and  not  "full, 

true  and  complete.  Hayden  v.  Souger,  56-42,  '77. 

1328.  TranBcri|>t  need  not  show  that  an 
appeal  from  a  justice  had  been  prayed,  where 
a  bond  has  been  filed.  Littell  v.  Bradford,  8  Blf. 
185 ;  HumbU  v.  WiUiams,  4  Blf.  473,  '38. 

1824.  And  when  no  bond  is  required  it  need 
not  show  that  an  appeal  had  been  prayed  but 
will  be  presumed.  TTo/^  v.  Stafe,  11-231, '58. 

1325.  Several  Judgments  can  not  be  con- 
tained in  one  transcript  and  brought  to  S.  C. 
in  one  appeal,  simply  because  they  are  between 
same  parties  and  relate  to  same  subject  matter. 
They  can  not  be  authenticated  by  one  certificate. 
Bich  v.  SCaHmek,  45-310,  '73. 

1320.  When  both  parties  appeal  from  • 

Justice,  there  need  be  but  one  cause  docketed 
in  appellate  court,  and  only  one  transcript  iB 
necessary.  MotOmoimai  Q.  B.  Co.  v.  /SStoottim, 
48-328,  73. 
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1S27*  When  two  appeals  are  taken  at  differ- 
mi  Umes  a  ditmimal  hj  party  first  appealing  will 
not  entitle  him  to  a  witharawal  of  tranacript  Id. 

1SS8*  When  Becond  appeal  was  praj^ed  snb- 
sequent  to  making  of  transcript,  justice  may 
make  an  entr^  of  that  fact,  make  out  and  cer- 
tify a  transcript  of  this  entiy,  and  file  it  with 
former  transcript.  Id. 

1S29.  Amendment  of  transcript.  When 
an  act  has  been  done  in  progress  of  a  proceeding 
for  a  precept,  snch  for  instance,  as  giving  of  a 
notice,  ana  transcript  fails  to  show  it,  transcript 
may  be  amended  on  appml  accordingly.  But 
an  amendment  of  affidarit  can  not  be  made. 
Proceedings  mnst  commence  again.  Baffe  \. 
JbWa,  40-235,  '72. 

13S0.  Perfeetiiur  transcript  If  party  ap- 
pealing from  board  of  commissioners  desires  a 
corrected  transcript  of  records  of  proceedings,  he 
most  support  his  motion,  by  an  affidavit  snow- 
ing defects,  for  court  to  order  andltor  to 
certify  n  complete  transcript  SowU  v.  Cbmer, 
46-276,  '77. 

1831.  Defective  certificate.  An  objection 
to  certificate  of  justice  to  transcript,  is  a  matter 
proper  to  be  considered,  on  a  motion  to  dismiss 
appieal,  and  not  action.  iSaU  v.  KvUer,  69-672,77. 

lS82.  In  criminal  prweeatlons,  clerk  on 
conviction  of  defendant,  when  he  aj;)pealB,  is  re- 
quired by  law  to  make  out  and  deliver  to  him  a 
transcript  of  proceedings,  etc.,  without  prevl' 
'Oaspavraentoffees.  State  v.  Wallaee,  41-445,  '72. 

ItSS.  Clerktakesonfaimselfdutieaof  apublic 
<^Kcerwith  its  burdens,  and  section  21,  article  1 
«f  constitution,  touching  services  without  com- 
pensation, does  not  apply.  Id. 

1U4.  Sections  1&  and  16  of  civil  code  with 
reference  to  prosecution,  and  defense  of  actions 
by  poor  persons  have  no  application  to  defense 
«i  criminal  prosecutions.  Id.  {v.  B.  S.  '81,  260, 
261.)   [Ct  Falkenburgh  v.  Jonea,  5-296,  '54.] 

ISw.  After  a  final  decree  had  been  rendered, 
court  ordered  (defendant  threatening  to  appeal) 
that  transcript  be  withheld  till  defendant 
^nld  make  certain  paymentSf  etc.  Sdd; 
■wder  erroneous.  Martin  v.  Martin,  6  Blf .  321, 

18M.  Right  of  appeal  is  absolute  by  statute, 
and  can  not  t>e  restrained  by  court,  except  so  far 
as  to  see  tiiat  proper  security  be  given  by  appel- 
lanL  On  right  of  a  party  to  a  writ  of  error, 
there  is  no  restriction  whatever  in  a  canse  origi- 
nating in  C.  C.  Id. 

TQL  Practlee  and  Pleading  Pending  and 
^ter  AppeaL 

1S87,  Time  of  trial  Itj  a  Jary  of  a  canse 
that  has  been  reversed  is  regulated  by  act  of 
'43.  Whenever  decision  and  opinion  of  8.  C. 
shall  have  been  deposited  in  office  of  inferior 
<X)urt  60  days  or  more  before  first  day  of  any 
term,  it  shall  stand  for  trial  at  such  term ;  oth- 
owise  continued  until  next  term.  Stodkm  v. 
Caiman,  42-281,  '73.  CL  Wiiiiam  v.  Jones,  14- 
363, '60;  JR/Honw  v.  Art  9-551, '57.  (r  K.  8. 
'81,660.) 

i$88.  Custody  of  cbUdren.  Inaproceeding 
bj  a  mother  against  guardian  of  her  infant 
daoghters,  to  obtain  ptwsession  of  snch  children, 
custody  pending  appeal  should  not  be  given 
motber,  an  order  to  such  e&ct  is  error.  Uamer 
T.  Oofximi,41-92,  '72. 

<hi  a^pMl  from  tnterioeatory  order 


making  an  allowance,  founded  on  affidavit  and 
petition,  no  question  will  be  considered  involv- 
ing sufficiency  of  complaint  for  a  divorce.  Har- 
V.  HarreU,  89-185,  '72. 

1840.  Under  sections  556,  568  of  code,  (B.  S. 
'81,  640,  655,)  an  appeal  may  be  made  by  filing 
a  transcript,  and  taking  out  a  process  or  notice 
to  appellee,  and  by  assigning  errors  "on  or  be- 
fore first  day  of  term  at  which  cause  stands  for 
trial."  To  assign  errors^  however,  before  process 
or  notice  to  appellee  is  issued,  is  the  most  com- 
mon, convenient  and  safe  manner.  JFViecT.Bnier, 
41-570,  73. 

1341.  Original  Jurisdiction.  Pending  an 
appeal  in  divorce  proceedings,  8.  C.  can  not  en- 
tertain an  original  application  for  an  allowance 
to  a  wife  to  be  paid  by  husband  (appellaiU)  for 
support  of  herself  and  children,  ac^t.  fofer, 
89-153.  '72. 

1842.  Appeal  fk«m  board  of  eommlssionors 
taken  during  term  and  perfected,  a  bindins  in 
its  results  on  all  parties  to  proceeding  below, 
though  their  names  fail  to  appear  on  docket  in 
title  of  cause  in  C.  C.  court  Smith  v.  Seearee, 
84-285,  '70. 

1848*  In  proceedings  for  opening  of  high- 
ways, C.  C.  court  must  proceed  de  novo  and  make 
a  final  determination.  It  may  either  execute  its 
judgment  or  send  cause  down  to  commissioners 
with  directions  to  carry  judgment  into  effect 
MeFhmwn  v.  Leaihen,  29-65,  ^67. 

1S44.  Trial  couceming  location  of  a  high- 
way on  appeal  is  <fe  novo,  and  it  is  error  to  admit 
as  evidence  reports  of  viewers  and  reviewers  ap- 
pointed by  commissioners.  Comer  v.  Boyd,  5&- 
166,  '76 ;  Btefer  v.  ifontocA,  5  Bit  594,  '41. 

1845.  Highways.  Only  questions  on  appeal 
from  an  order  locating  a  hignway  are,  (1)  in  re- 
gard to  public  utility  of  road ;  (2)  owner  of  land 
through  which  road  runs;  (3)  ndit  to  damage; 
(4)  amount  Kemp  v.  SimtL  7-^1,  '66 ;  Oomer 
V.  Boyd,  55-166,  '76. 

1846.  Special  appearance.  When  a  party 
makes  a  special  appearance  to  an  action  before 
board  of  commissioners  of  a  county  and  objects 
to  process  and  service  on  him  for  certain  reasons, 
and  afterwards  makes  a  full  appearance,  on  ap- 
peal to  circuit  court  he  can  not  make  again  a 
special  appearance  and  object  to  such  process 
and  service  for  other  and  different  reasons.  Had^ 
Uy  V.  QvtridM,  68-302,  '77. 

1847*  When  an  appeal  is  taken  from  board 
of  commissioners  to  circuit  court  in  a  proceed- 
ing to  contest  an  election,  latter  court  must  hear 
and  determine  issues.  It  has  no  power  to  return 
case  to  commissioners'  court  with  an  order  that 
it  proceed  to  try  cause  and  determine  rights  of 
parties.   MandUme  v.  Bxcy,  88-50^  70. 

1848.  Trial  de  novo.  How  docketed.  A 
filed  his  claim  before  board  of  commissioners. 
B,  on  affidavit  and  bond  filed,  appealed  from  or- 
der allowing  same.  Held;  case  in  C. court  should 
be  docketed  as  .<4  v.  jB,  should  be  tried  de  novo, 
and,  if  no  evidence  is  offered,  should  l>e  decided 
on  merits  for  A,  and  not  dismissed.  JtaJtUm  v. 
BadeHff,  84-513,  '70. 

1849.  Section  36,  of  act  of  '52,  provided  that 
an  appeal  from  decision  of  a  board  of  commis- 
sioners shall  be  tried  as  an  original  cause,  but 
not  that  it  shall  be  tried  in  same  manner  as  by 
commissioners;  hence  it  may  be  tried  by  jury. 
Bd.  Om't  Fayette  Go.  v.  CkHwood,  8-604,  '66.  (v. 
B.  S.  '81, 5777.) 

ISSO.  Appeals  from  orders  of  county  boaida 
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are  tried  C.  C.  dt  woo,  as  courts  of  ori^nal 
jarisdictioa ;  original  papers  mast  be  before 
court.  afatoiwy.BorrfMty,  1~79,'48.  Cf.  72-309. 

ISSla  An  appeal  to  ctrcait  court  will  lie  from 
an  order  by  county  commissioners,  for  assess- 
ment of  lands,  on  following  questions:  (1)  !«• 
gality  of  organization  of  turnpike  com^ny.  ^2) 
Amount  of  solvent  subscriptions.  (3)  BequiBil« 
estimates  of  costs  of  road.  Atexander  v.  McCordt- 
viUe  &  OarhmlU  G.  R.  Co.,  44-4S6,  TS.  James  v. 
6.  AN.  J.  T.  Co.,  47-379,74. 

1862.  After  an  appeal  from  an  asseamient 
uder  dltchiner  and  draining  law  Is  taken, 
there  should  be  no  demurrers,  nor  answers,  nor 
replies,  nor  should  there  be  of  necessity,  a  re- 
assessment of  benefits  and  damages^  though  per- 
haps, when  necessary,  a  re-appraisement  in  whole 
or  in  part  of  lands,  may  be  ordered  by  new  ap- 
praisers, or  old  appraisers  re-appointed.  Keliogg 
V.  Price,  42-360, 73 :  Arctic  DiUhtn  v.  Cbon,  47- 
201, 74. 

1368.  On  appeal  from  an  assessment  for  bene- 
fit (Mf  a  ditching  association,  issues  should  not 
be  nude  b^  filing  of  answers,  demurrers,  and 
other  pleadings.  Fotter't  Bnm^  DUeking  Cb.  t. 
Jfot^Moeci,  45-22fi,  73. 

ISM.  Also  in  matter  of  Turnpike  Associa- 
tion. Biting  Am,  ttc,  T.  Co,  t.  BamUUMt  4fr-382, 
73. 

1S55.  Hor  can  the  existence  of  eompanj 

be  put  in  issue.  Id. 

1866.  An  appeal  from  a  report  of  appraisers 
under  statute  concerning  dttenln;  ana  drain- 
ing of  lands,  at  trial,  it  is  eTTor*to  admit  report 
of  appraisers,  and  assessments  made  by  them,  as 
evidence  in  their  own  support.  3fe£uuewv.  Ano- 
BKBh  68-88, 77. 

1867.  An  appeal  from  appraisement  and  as- 
sessments underditching  and  draining  laws,  pro- 
ceedings stand  for  a  trial  de  novo.  MeKiiwey  v. 
foKTnan,  58-88,77:  Baker  y.  ArOie  DU^en,  64^ 
810, 76. 

1868.  Such  appeal  majr  be  taken  by  filing  a 
dolr  certified  copy  of  assessment  appealed  from, 
and  cause  may  be  tried  without  farther  plead- 
ing. Baker  v.  Aretie  Dikhert,  mapraf  Ktuogg  v. 
iVt<»,  42-360,  73. 

1859.  Court  on  ap[>eal  may  appoint  new  ap- 
praisers or  re-appoint  old,  and  generally  exam- 
ine sufficiency  and  r^ilaritv  of  steps  taken.  In 
a  proper  case  a  jury  may  be  had.  Kellogg  v. 
■Prux,  wpro. 

1880.  Under  sec  20,  n.  19,  2  R.  a  '52.  ap- 
peals from  C.  P.  C.  to  C.  C  should  stand  for 
trial,  in  latter,  on  their  merits.  WtaikeHy  v. 
Higmna,  0-73,  '54. 

1861.  Arraignment.  When  a  proseenf  ton 
originated  before  Justice,  and  defendant  was 
there  arraigned  and  pleaded,  he  need  not  again 
be  arraigoM  in  C.  C.  on  appeal.  £tseninan  v.  ^ate, 
49-520.^75. 

1882.  Challenge  of  Jnry.  Number  of  per- 
emptory challenges  in  trial  of  cases  on  appeal 
from  justice  is  sovemed  by  law  of  court  where 
tried,  not  that  of  justice's.  Vaneckoiaek  v.  Farrow, 
26-310,  '66. 

1868*  A  criminal  prosecution  which  may  be 
commenced  by  affidavitbeforea  ju8tice,on  appeal, 
may  be  tried  without  an  information.  Hosea  v. 
SUtk  47-180, 74. 

1804.  Ap^al  will  lie  from  a  Jnstlee  of  peace 
from  a  conviction  for  an  assault  and  battery, 
and  cause  may  be  tried  in  C  C.  court,  without 


finding  of  an  indictment  WaekgUOery.  Stale,  42- 
166,73.   Cf.iV(ittr.Aale,  7-626, '66. 

1866.  Estoppel.  One,  having  full  benefits 
of  an  appeal  prayed  for  and  taken  by  himself,  is 
estopped  from  saying  he  did  not  api>eal  on  ac- 
count of  informality  or  irr^ularity  in  perfect- 
ing of  it.     WaehieUer  v.  Stale,  supra. 

1800.  Affidavits  in  criminal  proceedings  un- 
der liq^uor  law,  sufficient  before  a  justice  or  mayor 
of  a  city,  will  be  sufficient  in  higher  court  on 
appeal.    (yGwiaor  v.  iiiaie,  45-34f,  73. 

1807.  Appearance  In  full  and  trial  in  C.  a 
in  a  cause  comnieuced  before  a  justice,  will  be 
a  waiver  of  any  irrnnilarity  in  appeal.  Beyw*. 
T.  B.B.&8.  dnek  2W*^  Co.,  80-129,  72. 

1868.  When  aa  ^Pfal  fIroB  ft  Justice  by 

a  judgment  defendant  is  dismissed  by  court,, 
such  fact  shall  be  certified  to  justice  by  clerk 
and  such  judgment  shall  stand  as  if  no  appeal 
had  been  taken.    Hmler  v.  Thomas,  61-44,  '75. 

1860.  If  dismissed  by  plaintiff'  in  circuit 
court  he  avoids  proceedings  before  justice.  Hun- 
ter V.  Thomas,  mipra  ;  Raves  v.  ^sdreto^  7-207,  '55. 

1370.  Lost  papers.  If  papers  are  lost  and 
order  granted  to  either  party  to  replace  them, 
appeal  and  not  action  will  be  dismissed,  if  new 
transcript  is  not  filed.   Hunter  v.  TAomoi,  61— 

44,  '75. 

1871.  Issnesgood  before  a  justice,  are  good 
in  appellate  courts  on  appeal.  Mondag  v.  Utters 
16-447;  SvUon  v.  Lent.  10-365,  '58;  (^amnan 
V.  Oevmger,  id.  23 ;  Kitteh  v.  WeaUurdl,  2-226,  '50, 

1872.  Appeal  fkwm  Justice  \fj  judgment  de- 
fendant to  circuit  court  and  defendant  defaulted. 
Court  may  try  cause  or  dismiss  it  L.  N.A.  A 
C.R.R.O0.  V.  JVrcAofeon,  66-261,  '77. 

1378.  Amendment  of  pleadings  in  actiona^ 
appealed  from  a  justice  may  be  made  so  as  to 
increase  or  decrease  in  amount  in  controversy, 
-provided,  amount  of  which  J.  P.  has  jurisdictioii 
is  not  exceeded.   Boggs  v.  Near,  20-395,  '63. 

1874.  If  not  made  with  leave  of  conrt,  noth- 
ing should  be  allowed  under  amendment  Bett 
V.  IWra,  10-85,  '62. 

1876*  In  case  of  appeal  from  judgment  in 
favor  of  an  administrator  against  estate  of  his 
decedent,  his  settlement  may  be  set  aside  for 
mistake  or  fraud.    Holland  v.  6tate,  48-391,  '74. 

1870.  After  an  appeal  by  one  of  several  joint 
judgment  defendants,  evidence  of  joint  and  sole 
liability  cH  anch  party  appealing  may  be  re- 
ceived.   Cbrmten  r.  WhUaker,  36-509,  71. 

1877.  Onus  proband!.  One,  app^Hng*  from 
a  survey,  has  onue  of  showing  that  it  is  incor- 
rect   Findkg  v.  McCormiek,  50-19,75. 

1878.  Hoir  tried.  Appeal  from  a  court  not 
of  record,  should  be  tried  as  an  original  cause; 
but  appeal  from  a  court  of  record,  should  be- 
tried  by  examination  of  record  only.  Hoggatt  v. 
Moeee,  1  Blf.  533,  '23. 

1870.  lasves  to  be  tried.  Whether  street, 
on  which  improvements  have  been  ordered  by 
city  council  to  be  made,  ia  within  city,  is  a  ques- 
tion of  fact  that  can  not  be  tried  on  an  appeal 
from  a  precept  Moberrg  v.  OUg  JcfersonnKe,  aS- 
198,  71. 

1380.  Appeal  fk-om  a  precept  puts  in  issue 
r^larity  of  proceedings  of  city  officers,  subse- 

auent  to  adoption  of  order  directing  work  to  be 
one,  and  whether  or  not  estimate  had  been 
properly  made  on  work.   QtUiek  r.  Oomdg,  42- 
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IX.  Special  Cu«8. 

ItSl*  An  appeal  can  not  be  taken  from  an 
Older  (d  boara  of  commissionets,  locating  or 
re4eeating  a  con&tj  seat.  Botmi  of  Om't  Seou 
Co.  T.  Umiik,  40-61,  72;  BotUy  v.  Adiaaure,  89- 
536,  72;  Cole  v.  Hotmrd,  56-330,  77. 

1$83.  Formation  of  connt;.  Nor  from  an  ac- 
Uon  of  board  in  r^;ard  to  formation  of  a  new 
mmij.  AUen  v.  HodeUer,  1«-15,  '60. 

1888.  Annexation.  Xor  from  an  order  of 
board,  xnnexing  territoir  to  a  town.  Tnuieeg, 
tft,  PntusOon  t.  Maadc,  S5-51,  71. 

1884.  Special  statute.  Wbere  there  is  a 
qiecial  proceeding,  for  a  s|>ecial  porpoeej  based 
DpOD  a  special  statute,  which  cives  no  right  of 
apiKftl,  which  has  be«i  carriect  to  a  concTnsion 
or  judgment  or  decree;  there  can  be  no  appeal 
Uwrnfom  nnder  general  statute,  foafey  t.  Aek- 
«fi«re,  89-636,  72;  Allen  v.  ifo6fe««r,  16-15, '60; 
/Wk*t.  ImA^,  9-475,  '57;  Trusts  Ibton  Bince- 
Am  t.  Mom*,  85-61,  71 ;  DrapeH  v.  StaU,  14-123, 
fW;  CBkY. Howard, b^-a^Oi'lTilHannav. Board, 
dt,  ACHm  Cbb. 2»-17a'67;  Wtigki t.  Harm,  id. 
438.  IMUciaed  hj  Boneg  T.  Adedmirt,  «upra.] 

1885.  No  appeal  can  be  taken  from  an  oraer 
of  boatd  of  commiBsioners  making  an  allowance 
MttrelT  In  their  discretion.  Bd.  GmCb  Carroa 
Co.  7.  ifieAordson,  54-163,  76. 

1886.  Or  from  an  order  making  or  refusing 
to  ntake  an  allowance,  which  l^Ilr  they  can  not 
be  compelled  to  make.  Sam  t.  Bd.  Oom't  Mou- 
rn Oh,  89-40,  '72;  Bd.  Oom't  HmOmgUm  Oo,  t. 
Bode,  9-296,  '57. 

1887.  Norfrom  an  ordermaking  an  allowance 
tor  construction  of  a  court  honw.  MoffiU  t.  SUde, 
46-217, 72. 

1S88.  Nor  from  an  order  making  an  allow- 
ance to  a  contractor  for  expending  more  in  con- 
Etrocting  a  coun^  jail  than  his  contract  called 
for.  Bd.  Com'i  Qttroli  Co.  t.  Biduirdton,  supra. 

1889.  Kveeedl^  to  uuex  torntorj. 

An  appeal  will  not  lie  from  an  action  or  deciB- 
km  <H  a  board  of  commissioners,  in  their  pro- 
ceeding for  annexation  of  territory  to  a  city,  as 
aathonzed  hj  sections  85  and  86  of  general  law 
for  incorporation  of  cities.  [1  B.  S.  76,  p.  311, 
ft  R.  8.  '81,  3197.1  Windmanv.  City  td  Vmeama, 
M-480,  77;  t%  Pent  v.  Beorw,  55-576,  77: 
/>u'ian<ipo£*  t.  Sbmn^  89-159,  72;  3Vi»- 
tei;  Tarn  Prxnedon.  v.  ifondk,  71;  OkmA 

T.3Wn^£m^AMoien,  85-177,  71. 

1890.  A  justice's  transcript  given  upon  an 
appeal,  showed  that  he  was  not  Justice  who 
rcMered  Judgment,  but  that  same  was  in  his 
costodj  till  a  successor  to  justice  who  did  render 
jodgment  should  be  elected,  and  it  did  not  show 
that  judgment  had  been  transferred  to  his  own 
docket  Hdd;  dismissal  of  appeal  was  right. 
^<&er  T.  FtiOkee,  8-112,  '51. 

1891.  H  this  defect  wonld  not  justify  dismis- 
lal,  refusal  to  admit  evidence  that  judgment  had 
tiotbeensotraneferred, would havebeenerror.  Id, 

1892.  Appeal  can  not  l»«  taken  state  from 
an  order  of  court  dischatglng  a  fugitive  from  jus- 
tiee  under  act  of  March  9,  %7,  ( acts  '67,  p.  1 26 ; 
i^R.  8.  '81, 1600.)    StoU  V.  iforaoB,  81-66,  '69. 

1898.  Thoagh  llqnor  lair  of  '78  b  silent 
on  subject,  an  a|>pMl  may  be  taken  from  an  order 
of  county  commissioners  refusinga  permit  to  sell 
intoxicating  liquors.  StaU  v.  Bd.  Om't  Tipp. 
(\  46-501,-74.  ^ 

1894*  Under  law  '59  no  appeal  conld  be  taken 
loS.a  ZWiMrT..BeAm,  48-208, 73. 


1895.  No  appeal  lies  from  C.  C.  or  C,  P.  court 
from  refusal  to  grant  a  license  under  liquor  law 
of  March  11,  '69.  Mueller  v.  Mayo,  88-227,  71 ;. 
BTom  V.  Porter,  87-206,  71. 

1896.  Nor  from  an  order  granting  a  license. 
Bd.  Om'a  Birfe  Co.  v.  Leate,  22-261,  '64. 

1897.  An  appeal  by  legatees  or  heirs  can 

not  be  taken  from  an  order  of  court  making  an 
allowance  of  a  creditor's  claim.  Laneattery.  Gouidy. 
46-397,  '74;  Bdl  v.  Ayens,  24-92,  '66. 

1898.  Highways.  Appeal  can  not  be  taken 
from  a  report  of  reviewers.  Logan  v.  Kimr.  26- 
393,  '66. 

1899.  County  treasurer  may  receive  and  re- 
ceipt for,  and  county  auditor  may  give  a  quietus 
for  amount  of  a  judgment  recovered  on  bond  of 
defaulting  county  treasurer,  and  though  such  re- 
ceipt and  quietus  be  given  without  approval  of 
county  commissioners,  an  appeal  from  such  judg- 
ment will  not  afterward  lie  to  S.  C.  Slaie  v. 
HAd,  70-314,  '80. 

1400.  Trostees.  No  appeal  to  examiner' 
can  be  taken  frcHn  school  trustee,  for  dismissal 
of  a  teacher  on  account  of  incapacity  or  failnre- 
in  duty  or  obligations.  (Sty  of  OravibrdsmUe^.^ 
Hmt,  42-200,  '73.  * 

1401.  AppealUestocoiintyexamlnerft^m 
decision  or  school  trustee  upon  an  applica- 
tion of  an  inhabitant  to  be  transferred  to  another 
township.  Mandate,  therefore,  will  not  lio 
against  trustee.    Fode  v.  Qrtgg,  26-345,  *66. 

1402.  Report  of  Inspector.  An  appeal  by- 
company  or  any  one  interested,  may  betaken  from 
report  of  inspector,  same  as  nom  board  of  com- 
missioners. Hwnier  t.  BvunamlU  T,  Vo.,  56- 
213,  '77. 

1408.  Delivery  bond.  No  appeal  should  be- 
allowed  defendant  from  a  judgment  before  a 
justice,  on  a  delivery  bond,  unless  he  shows  by 
affidavit  that  he  has  merits  in  such  appeal, 
though  property  was  taken  under  a  void  execn- 
tion.   Hugha  v.  JcKbon,  48-296,  74. 

1404.  An  affldavit  for  an  appeal  from  Judg^ 
ment  of  a  justice  in  a  suit  upon  a  forfeited  de- 
livery  bond,  must  show,  by  a  statement  of  facts, 
that  party  has  merits  in  appeaL  Harding  r. 
Manmr,  18-454,  '59. 

1405.  A  party  will  not  be  allowed  to  amend 
bis  affidavit  in  appellate  court.  Id. 

1408.  Decedent's  estates.  Appeal  will  not 
lie  from  any  decision  "growing  out  of  any  mat- 
ter connected  with  decraent's  estate,"  except  as 
authorized  by  sections  180  and  190  of  act  for 
settlement  of  decedent's  estates,  (v.  B.  S.  '81, 
2454-6.)  Bea  v.  Mowaet,  71-347, '80:  Sewtrd  v. 
Clark,  67-289,  '79.  (Hamlyn  v.  AesWf,  87-284,'7i^ 
overruled.)  Cf.  81-1;  22-275;  11-367;  12-489; 
67-598. 

1407*  AttomeT.  SaspenslOB*  X  salt  to 
recoTer  iiotw  placed  bi  hands  of  an  attorney 
for  eellectioni  or  proceeds  thereof  with  statu- 
tory penalty  oi  10  percent,  is  not  a  proceeding 
for  removal  or  suspension  of  attorney,  and 
ap[»eal  will  lie  from  a  judgment  in  his  utvor. 
Bougherv.  Scobey,  16-151,  '61. 

1408.  Appeal.  In  aproceeding  to  set  aside 
a  wlllf  under  statute  of  '62,  an  appeal  lies  from 
CP.  to  a  a   ifewyT.  .Henry,  lft-260, '69. 

1409.  8ed.im  43  of  that  act,  giving  such  ap- 
peal, is  not  unconstitutional.  Title  of  act  prop- 
erly embraces  section,  and  provision  for  an  ap- 
I»eal  is  not  special,  within  meaning  of  constitu- 
tion. Id. 
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1410*  ProTiflion  in  question  tu  not  repealed 
It  subsequent  act  Btithorizinff  appeals  fmn  C  P. 
AndCa  Id. 

fa^  Miaedlaneow. 
by  Filing  papers  and  ttimtcripL 

c)  Filing  on^ and  aasi^ing  artin, 

d)  Waioer    right  to  dtsmiu. 

e)  BraelieeandpUading. 
i)  JReeeipt  or  p(^maU  ^  jvdgment. 

(a)  MiSCELLANiXDUS. 

1411.  Without  Terifleatlon.  An  appeal  to 
S.  C,  submitting  a  statement  of  alleeea  facts, 
dehors  record,  wittiont  Terificatioo,  made  or  of- 
fered, will  be  dismissed  onmotion.  VaU  r.  lAind- 
^y,  67-528,  '79. 

1412.  Under  sec.  551, 2  B.  S.'76, 239,  S.  C.  will 
-dismiss  an  appeal  where  a  part  only  of  several 
-co-parties  appeal  from  a  joint  judgment  and  fail 

to  g^ve notice  toco-parties.  CohMt.  3%<>ma^71- 
286,'80.  Cf.  Oanmorcv.5odtn«,  66-25, '78 ;  Aefl. 
man  v.  First  Nat.  Bk.  ShdhyviUe,  8i^-244,  ''72; 

Wiekham  v.  Hess,  88-183,  '71 ;  AyltBwofih  r.  Mil- 

/ord,  S8-226,  '71;  N^v.  Miehardton,  88-266/71; 
JSnoinev.  ScoUen,  88-289, '71;  McCluny.  Taylor, 
88-427,  '71 ;  Knarr  v.  Omwoy,  87-267,  '71. 

1418.  Appeal  from  an  order  refbslnr  a 
perpetnal  IqjiuiettoB  wUI  be  dismissed,  when 
act  soi^t  to  be  enjoined  had  already  been  done 
pending  appeal  and  S.  C.  bad  refused  a  tempo- 
rary restraining  order  to  prevent  act  pending 
appeal,  aa  no  legal  benefit  could  be  secared  to 
■either  party  by  a  decision  of  question  whether 
.such  injunction  should  have  been  granted.  Wal- 
lace V.  City     Indianapolis,  40-287,  '72. 

1414*  Also  from  an  order  setting  aside  a 
Judgment  and  granting  a  new  trial.  Mdcher  v. 
"JWen^uiy,  18-180, '62;  Whitev.  Harvey^^-55, 
'64.  Also  when  made  aiter  the  term.  Motm  t. 
Wrigk  22-383,  '64. 

1416.  Want  ofjnrlsdlctlon.  Where  anap- 
peal  was  taken  from  C.  P.  to  C.  C,  and  cause 
■Stood  for  trial  de  novo,  and  while  it  was  |>ending 
a  statute  was  passed  depriving  C.  C.  of  jurisdic- 
tion of  such  appeals.  Held;  appeal  must  be 
dismissed.   Ketmon  v.  ShvU,  9-lH  '57. 

1418.  If  transcript  for  appeal  from  justice 
:8how8  that  DO  appeal  was  prated,  appeal  and  not 
action  will  be  dismissed.  BoHu  t.  aamn,  4  Blf. 
176,  '36. 

1417.  Blsmiasal  and  damages.  Wheniud^ 
ment-debtor  has  appealed  a  second  time,  alter  it 
had  been  once  affirmed,  second  will  be  dismissed ; 
but  damages  can  not  be  adjudged,  as  when 
affirmed,  for  wrong  done.  JUmM  t.  Gem.  S.  F. 
So^,  24-78,  '65. 

1418.  Where  personal  judgment  is  rendered 
upon  default  or  constructlTe  notice  and  no  steps 
are  taken  below  to  vacate  it^  an  appeal  to  S.  C. 
will  be  dismissed.   Qibson  v.  Oreen,  22-422,  '64. 

(6)  FiLUTO  PAPBB8,A2n>  TbABBCBIPT. 

1419.  Appeal  from  aboard  of  commissioners 
can  not  be  dismissed  for  an  absence  of  material 
papers  in  case  appealed  from.  Motion  may  be 
made  tliat  they  bie  supplied.  Bd.  Qm't  FbmiUan 
Ok  T.£oe6,  68-29, '79. 

1420.  Nor  because  appeal  bond  was  made 


payable  to  county  instead  of  commissionen;  a 
new  one  may  be  required.  Id. 

14S1.  An  appeal  from  a  survey,  like  an  ap- 
peal from  a  justice,  should  be  made  by  a  prayer 
to  surveyor,  who  shall  forthwith  transmit  pajpen 
in  his  hands,  touching  same,  and  copies  of  field 
notes  in  case,  to  circuit  court,  and  if  all  sueh 

Japers  are  not  transmitted  appeal  will  be 
ismissed,  either  by  motion  for  cause,  or  by  de- 
murrer.  BiekeOt  v.  Dorrell,  59-427,  '77. 

1422.  Appeal  from  a  Jnsttee  can  not  be  dis- 
missed simply  because  justice  failed  to  transmit 
transcript  and  a  sufficient  bond  to  C.  court  within 
time.   ChanberiB  t.  Adam  Ex.  Co.,  28-181,  '67. 

1428.  Musi  be  taken  in  manner  prescribed  by 
statute,  or  C.  C.  will  not  have  jurisdiction.  Biet- 
eU»  V.  Foreman,  28-121, '64. 

1424.  Appeal  ftvm  an  order  of  a  board 
eommlssioners  is  properly  dismissed  when  tran- 
script and  not  papeiB  are  on  file  in  C.  C.  Wheat- 
ley  V.  Hatma,  2*-618,  '64.  Pumiance  v.  Drover, 
20-238,  '63;  8  BU. 62;  8-392;  5  filf.594.  CL  72- 
421. 

1425.  Appeal  f^m  m  Jnstlee  can  act  be 

dismissed  because  justice  had  not  copied  plain- 
tiff's cause  of  action  on  docket,  as  directed  by 
sec.  18,  justice's  act,  (R.  8.  '81,  1437.)  /.  <fi  C. 
R.  Co.  V.  WH»ey,  20-229,  '63 ;  Id,  230. 

1426.  Justice,  if  necessary  to  show  real  state 
of  pleadings  before  him  on  docket,  should  be  al- 
lowed to  correct  a  mere  clerical  error  in  oniit- 
ting  to  enter  on  hu  docket  that  a  paper  bad  bem 
filed ;  if  such  paper  was  in  fact  filed,  may  make 
such  nunc  pro  tune  entry  after  appeal  Baker  t. 
Cftamiera,  18-222, '62. 

1427.  A  justice  upon  an  appeal  from  his  judg- 
ment to  C.  C.  filed  all  papeiB,  ten  days  mfore 
first  day  of  term,  except  cause  of  action  which 
he  filed  a  few  days  afterwards,  and  cause  was 
docketed  for  that  term.  Held;  on  motion  cause 
should  be  stricken  from  docket,  and  docketed 
for  ensuing  term.   Jomuon  v.  Jomtt,  4-187,  *Si&. 

1428.  Failure  of  a  iusUce,  in  case  of  an  i4>- 
peal,  to  file  papers  in  clerk's  office  in  time,  is  no 
cause  for  dismissing  appeal.  Laey  t.  J^atraiafi, 
7  Blf.  568,  '45. 

1429.  On  appeal  trmn  a  Jnstiee,  transcript 
must  be  filed  by  justice  in  C.  C  witliin  20  days 
from  time  of  making  out  and  filing  appeal  boad, 
or  appeal  will  be  dismissed.  Bali  t.  jinderson,  1 
Blf.  m,  '35;  BantM  v.  JfodueK,  3  BU.  2^  *S3; 
Brown  v.  Modiaett,  3  Blf.  381:  BuUer  t. 
3  Blf.  392.  These  overruled  by  Da^  T. 
88-197, '70,  (e.R  S.  '81,  1499.) 

1480.  Insufficient  b«nd.  An  appeal  bond, 
containing  no  penalty,  is  defective,  and  appeal 
may  be  dismissed  therefor.  But  if  a  new  bond 
is  offered  before  dismissal,  appeal  may  be  al- 
lowed.  Banett  v.  OUmorCj  88-199,  '70. 

1481.  Appeal  will  not  be  dismissed  for  insuffi- 
ciency of  appeal  bond  if  a  good  bond  be  filed  on 
calling  of  cause.  McOaU  v.  Trwor,  4  Bit  496,  '88. 
Cf.  Svmbie  v.  Williams,  4  Blf.  473,  '38. 

(e)  Failube  to  File  Brief  and  to  AastoH  £b- 

ROBS. 

1482.  Appeals  will  be  dismissed,  when  there 
is  no  assignment  of  error  in  record.  JhAmeyer  t. 
Groeermm,  80-7,  '77;  Elder  v.  SidweU,  66-816, 
79;  Pruitt  v.  E  F.  ILAN.  2W.  Cb.,  71-244,  »80; 
Bd.  OrnCt  Lammee  Co.  t.  Hai^  70-469,  *80. 

1488.  When  there  is  no  error  assigned  on 
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tnuucripttftppealTillbeiiBmbsed.  Vavgknv. 
FtmU,  S0-22I,  75. 

1434.  Ad  appeal  to  Supreme  Court  will  be 
dumiased,  if  appellant  does  not  file  a  brief,  con- 
fonning  to  rules  and  usages  of  court  Itoy  v. 
Sate,  58-378,  '77 ;  /.  B.  &  W.  R.  W.  Co.  v.  Fergu- 
ton,  58-445;  Same  v.  KosUuaer,  58-446 ;  SuUe  v. 
Luiien,  67-106,  '77. 

1485.  Also  wheu  brief  filed  does  not  discuss 
erron  assigned.    Martin  v.  Smith,  57-62,  '77. 

14S6*  Also  when  no  error  is  assigned.  Stale  v. 
Baker,  56-117,  '77.  Though  filed  aftertime  and 
clerk  failed  to  denote  dismissal.  Suphem  v. 
SUpiiau,  51-542,  '75. 

1487.  An  appeal  to  8.  C.  will  be  dlamlBsed 
>s  to  those  not  assigning  errors,  though  they  join 
lith  others  in  appeal.  It  is  equiTalent  to  a  de- 
clination to  join  in  prosecuting  appeal  further. 
roo^Uv.  Zbm  Qreetulmrgh,  l^m,  '62. 

1488i  Administrator  filed  in  clerk's  office  of 
C  GL  a  transcript  of  proceedings  In  a  suit  in 
P.O.,  in  vhich  he  was  defendaut  and  S  plaintiff. 
Transcript  showed  that  two  notes,  executed  hj 
intestate  and  payable  to  S,  were  filed  as  cause  of 
action ;  ihaX  cause  was  continued ;  that  admin- 
istrator filed  pleas  which  led  to  issues  of  fact ; 
that  parties  submitted  cause  and  judgment  was 
reodered  in  favor  of  S.  Appeal  to  C.  C.  8 
moved  for  a  dismissal  of  appeal  because  there 
'wat  no  assignment  of  errors.  .HeU;  had  notes 
been  filed  in  a  case  where  administrator  had  pe- 
titioned to  settle  estate  as  insolvent,  trial  of  ap- 
p»l  would  have  been  on  its  merits ;  this  case 
was  before  C.  C.  as  a  court  of  error,  and  C.  C. 
had  no  jorisdiction.    Chcmdkr  v.  Swiaher,  2- 

(<0  Waiver  or  Rights  to  Dmuas. 

1489.  DIsmIsmL  Valrer.  Motion  to*  dis- 
miss an  appeal  is  waived  hj  a  joinder  in  aBsi|:n- 
ment  of  errora  and  submission  before  a  decision 
<Hi  motion.  Slate  v.  Walien,  64-226,  '78 :  Peo- 
flaSm^  Bank  v.  Fim,  68-46a  78:  72-250- 
258  ;  71-380. 

1440>  A  motion  to  dismiss  an  appeal  on 
ground  that  no  bond  has  been  filled  By  appel- 
lant, ude  after  a  cause  has  been  decided  on 
■ertte.  comes  too  late  and  will  not  be  enter- 
tained.   OriteheU  v.  Broum,  72-539,  '80. 

1441.  Where  an  appeal  was  taken  to  S.  C. 
without  notice  to  appellee  or  his  attorney,  but 
who  afterwards  learned  of  it  and  procured  pa- 
pen  from  clerk  of  S.  C,  receipting  for  them,  and 
Vept  them  for  two  years  without  moving  to  set 
aside  antll  decided  against  him.  Held;  ap^Uee 
waived  his  right  to  have  appeal  dismissed. 
Ar^  V.  KnigB,  61-311,  '78. 

1442.  When  a  case  is  tried  in  circuit  court 
on  appeal  without  objection,  as  if  properly  ap- 
pealeo,  objection  in  Supreme  Court  can  not  for 
nnt  time  oe  made  that  no  such  appeal  would 
lie.  Auwtt  T.  ^Uott,  51-254,  75. 

1448.  If  defendant  appears  and  submits  to  a 
trial,  he  can  not  afterward  object  that  appeal 
»M  inproperly  Uken.   Neff  v.  Stale,  8-564,  '52. 

1444.  Objection  to  an  appeal  from  judgment 
of  a  justice,  that  papers  were  not  filed  in  time, 
mar  be  waived  by  ainellee.  BmMe  t.  Wiiliamt, 
4  811473,  '38. 


(e)  DrajfiasAZ.— Practice  and  Pleadiho. 

1445.  Motion  to  dismiss  need  not  be  in  writ- 
ing.   SeoOen  v.  JXvUbisg,  60-37,  '77. 

1446.  On  an  appeal  from  commissioners' court 
motion  of  appellee  to  dismiss  appeal  has  prefei^ 
ence  over  motion  of  appellant  to  dismiss  cause. 
BameU  v.  OUmore,  88-199,  '70. 

1447.  In  cases  appealed  from  a  mayor  or  jus- 
tice's court,  a  motion  to  dismiss  case  for  want 
of  a  sufficient  cause  of  action  has  same  effect  as 
a  demurrer.    Cily  of  OoeKen  v.  Orary,  58-268, 77. 

1448.  Motion  to  dismiss  an  appeal  can  not 
test  le^lity  of  proceedings  below.  Grahamv.Bd. 
Chm^aVaviess  Cb.,  26-333,  '66. 

1449.  Irregularity  in  proceedings  before  a 
justice,  aflbrds  do  ground  for  dismissal  of  action 
on  appeal.   State  v.  Kniter,  59-572,  '77. 

14a0>  In  case  an  appeal  from  commlssionen 
b^  a  person  not  a  party  to  proceedings,  from  deci- 
sion establishing  a  highwav,  neither  appeal  itself, 
nor  circumstance  that  road  was  laid  out  through 
appellant's  land,  and  that  board  had  allowed 
appeal  and  approved  his  bond,  could  cure  omis- 
sion of  affldaTit  reqaired  to  authorize  appeal. 
SUmUm  V.  Huiings,  7-144,  '65. 

1451.  Board  of  commissionars,  under  provi- 
sions cited,  could  not  allow  an  appeal  or  approve 
appeal  bond,  those  duties  being  incumbent  upon 
the  auditor.  Id. 

1452.  On  motion  to  dismiss  appeal  in  ques- 
tion, for  want  of  requisite  affidavit,  appellant 
interposed  a  cross  motion  for  leave  to  file  affidavit 
Held;  motion  was  correctly  refused.  Id. 

1452a.  Appeal  from  board  of  commissoners 
was  dismissed  on  motion  by  C.  C,  but  bill  of  ex- 
ceptions did  not  disclose  ground  of  dismissal, 
nor  did  otherwise  appear  bjr  record.  H^;  pre- 
smnption  is  tiiat  such  dismissal  was  correct.  Bd. 
Cbm**  Jokiuou  Q>.  V.  JMonn^o,  7-199,  '56. 

(/)  Bbcupt  or  Patveht  or  Monet  oir 

JCDOUEHT. 

1458.  Beeelpt  of  mouer*  An  appeal  by 
plaintiff  from  a  jtidgment  loiecloBins  a  mort- 
gage, in  his  favor,  and  decreeing  safe  of  real 
estate  subject  to  a  prior  lien  in  favor  of  defend- 
ant, was,  after  a  written  submission  of  cause  by 
parties  answered  by  defendant  alleging,  that 
after  appeal,  plaintiff  had  bought  property  at 
sheriff's  sale  on  an  order  of  sale  which  he  had 
issued,  receiptin^to  sheriff  amount  bid,  less  costs, 
at  same  time  filing  an  affidavit  for  a  eerHorwi, 
retnmtowhichestablishedtruthof answer.  Sdd; 
after  return  to  certiorari,  a  mere  motion  to  dis- 
miss would  have  been  sufficient.  Held;  plain- 
tifl'  received  a  payment  under  statute  forbidding 
a  "  party  obtaining  judgment  to  appeal  after  re- 
ceiving money  paid  thereon."  and  answer  was 
sufficient    Clark  v.  WrisA/,  67-224,  '79. 

1454.  Appeal  will  not  lie  from  judgment 
after  receiving  money  thereon.  PaUenson  v.  Row- 
Ug,  65-108,  '78. 

145$.  And  when  plaintiff  paid  mone^  into 
court  and  court  found  he  must  pay  additional 
sum  and  he  did  so.  Hdd;  defendant  having  re- 
ceived such  moneys,  whether  as  payment  in  full 
of  his  demand  or  not,  could  not  afterward  appeal 
from  judgment   Id.  , 

14o6.  An  appeal  by  A  from  a  judgment 
against  him  io  favor  oi  B,  will  not  be  affected 
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b;  rendition  of  another  judgment  in  C.  C.  de- 
daring  judgment,  appealed  frona,  satisfied  bv 
setting  off  a  juc^jvieat  in  favor  of  A  against  B, 
in  a  proceeding  insUtnted  by  B.  JBrooh  t.  Har- 
ris,  42-177,  '73. 

1457.  ParmeDt  of  a  Judgment  is  not  a 
vaiver  of  right  to  appeal.  Armet  y.  Chappel,  28- 
469,'67.  DiekauheeUY.  Kattfmom,  29-154,'67;  44-1. 

1458.  Nor  will  an  entiy  of  bail  for  stay  of 
ezecotioD.   Hyar  t.  Nortm,  26-269,  '66. 

1459>  Will  not  preventan  appeal  from  a  jus- 
tice.  HiU  V.  Sarkweathcr,  8<M34,  '68. 

1460*  A  subsequent  pavment  will  not  defeat 
an  appeal  already  perfected.  BeittMY.  Smith, 
291,%. 

XI.  EAct. 

1461.  Under  sec.  626, 2  R.  a  76, 527,  (9.K6. 
'81, 1188^  an  appeal  lies  to  8.  C.  from  final  judg- 
ment of  C.  C.  in  suits  for  partition  of  real  estate, 
and  such  appeal  must  be  governed  as  appeals  in 
other  civil  actions.  Bmalet  t.  RtawUa,  67-434, 
'79. 

1462*  Effect  of  an  appeal  to  8.  C.,when  per- 
fected, was  to  stay  execution,  and  in  all  oUier  re- 
spects, jndgmen^  until  annulled  or  reversed,  was 
binding  upon  parties  as  to  every  question  di- 
rectly decided  therein.  Id.  a.  78-46;  67^25; 
2»-342. 

1468.  Appeal  and  supersedeas  in  case  a 
judgment  suspending  an  attorney,  etc.,  has  only 
effect  of  staying  an  execution  for  costs.  Judg- 
ment executes  itself.  HWbv.iUmer,  64-493, '78. 

1464.  An  appeal  from  a  judgment  will  not 
authorize  or  allow  party  appealing  to  do  any  act 
which,  by  judgment,  he  is  forbidden  to  do.  Id. 

1465*  Where  a  final  judgment  not  on  merits 
of  case,  but  on  dismissal,  has  been  rendered,  and 
on  appeal  to  S.  C,  judgment  remains  in  full 
force  and  is  no  evidence  of  a  lit  pmdau.  Only 
effect  of  appeal  is  to  stay  execution.  Watt«r  v. 
HeUer,  78--fe,  '80. 

14v6*  An  application  of  appellant  for  a  res- 
training Older  on  appellee  to  prevent  another 
action  on  same  matter  is  no  {wrt  of  such  ac- 
tion. Id. 

1467.  Such  judgment  may  be  read  in  evidence 
in  an  action  between  parties  in  regard  to  same 
matter.  Same  will  not  be  ground  for  reversal, 
though  judgment  be  subsequently  reversed.  Id. 
Appellant  may  have  had  a  stay  of  pxcoeedings  if 
he  nad  applied  for  same.  Id, 

1468.  utproTements.  An  appeal  will  not 
prevent  a  city  from  proceeding  with  improve- 
ments ordered,  as  the  only  questions  will  be,  r^ 
ularity  of  proceedings,  and  damages.  (XtgalMr 
fayetU  v.  Sivliz,  44-97,  '73. 

1469.  Effect  on  restraining' order.  Where 
defendant  against  whom  a  restraining  order  was 
issued,  appealed  from  such  order  and  Bled  a  bond 
according  to  law,  order  is  not  dissolved.  Order 
remains  in  force  and  appellant  can  not  legally 
do  act  forbidden.  Order  remains  in  C.  C.  court. 
Statt  V.  CKow,  41-356,  '72. 

1470.  Only  effect  of  an  appeal  to  S.  C.  is  to 
stay  execution  upon  judgment  from  which  ap- 
peal was  taken.  In  all  other  respects  judgment, 
until  annulled  or  reversed  is  binding  as  to  every 
question  directly  decided.  Burton  v.  Burton,  28- 
342,  '67;  A'ill  v.  Gmparei,  16-107,  '61. 

1471.  *Set«£  Though  an  appeal  has  been 
taken  to  S.  C.  from  overruling  of  a  motion 
of  an  appeal  from  a  justice  after  time  lim- 
ited, judgment  may  be  declared  satisfied  by 


setting  off  another  jadgment  against  it,  onless  «>. 
stay  of  proceedings  be  had  on  appeal.  Brookf- 
V.  iform,  41-390,  '72. 

1472.  When  in  a  proceeding  before  a  justice 
a  right  of  entry  on  certain  land  was  given  to  a 
gravel  road  company,  with  a  finding  that  no- 
damages  would  be  sustained  by  owner,  and  un- 
der BUtute  [1  G.  &  H.,  476,  sec.  9,]  right  is  not 
lost  by  an  appeal  by  land  owner,  and  such  land 
owner  did  appeal  to  C.  C.  court,  where  case  was- 
dismissed  over  objection  of  company,  which  ap- 
pealed to  8.  C.  It  was  held,  company  could  re- 
tain its  ri^ht  of  entry  on  land  to  construct  its- 
road,  and  its  agents  were  not  trespassera.  Per- 
haps company  would  be  estopped  by  judsment- 
of  dismissal  from  showing  r^^lanly  of  pro- 
ceedings before  justice  but  for  appeau  to  &  C 
Juries  V.  Ma/oeown,  80-226,  '68. 

1478.  An  appeal  taken  and  perfected  from^ 
an  inferior  to  a  superior  court,  where  cause  will 
be  tried  de  novo  in  latter  court,  upon  original 
papers,  all  proceedings  on  judgment  or  (Uter- 
raination  in  inferior  are  stayed.  Young  v.  Sate,, 
84-^6,  '70. 

1474.  Right  of  appeal  does  not  deprive  in- 
ferior courts  of  power  to  Inflict  immediate  and 
summary  punishment  for  any  contempt,  because- 
being  a  criminal  proceeding,  an  appeal  will  not 
stay  or  supersede  judgment,  and  such  judgment 
will  remain  in  force  until  reversed.  WMUem  v. 
State.  86-196,  '71. 

1476.  Trial  de  novo.  When  an  appeal  does- 
not  authorize  a  trial  de  novo,  upon  onginal  pa- 
pers, it  does  not  suspend  or  supersede  action 
taken  below.  J.  M.&I.B.  Co.  v.  MeQvmi,  49- 
64, '74. 

1476.  An  appeal  flron  a  Justice  to  C.  C.  va- 
cates judgment  appealed  from,  and  C.  C.  does^ 
not  act  as  a  court  of  errors  to  review  and  cor- 
rect action  of  justice.  Bnttonv.  Fax,  89-369,  '72. 

1^77.  Appeal  may  be  had  by  an  attorney  in 
proceedings  to  disbar  him,  and  such  appeal  shatt 
stay  a  Jn^nnent  of  suspension  until  determined, 
in  S.  C   H^ren  v.  Jaytu,  89-463,  72. 

1478.  Effect  of  an  appeal  Is  only  to  stay  ex- 
ecution. It  will  not  bar  an  action  on  judgment. 
BuHon  V.  Reeds,  20-87,  '63 ;  HiU  v.  Omparet,  16- 
107,  '61.   But  it  will  not  stay  execution  if  ap- 

Seal  bond  be  not  filed.  AuseAotaitT.  CbnMnCer, 
8-359,  '78. 

1479.  An  appeal  does  not  operate  as  an  ex- 
ception to  ruling  of  court,  Tmmom  v.  JtfcOn- 
tHWjrUc^,  8-483/56. 

1480.  Petition  against  board  of  comiils^ 

Sloners  of  LaOrange  county,  to  show  cause  why 
a  mandamtu  should  not  issue,  requiring  them  tO' 
enter  a  judgment.  Answer:  before  rule  was 
served,  etc.,  cause  had  been  taken  to  LaGrang& 
C.  C.  by  appeal ;  that  it  had  not  been  return^ 
to  them,  and  cause  not  being  before  them,  they 
could  give  no  iudgraent  upon  it.  Hdd;  answer 
suSicient.  Bd.  Om*»  La  Grange  Co.  v.  CSUler,  7- 
6,  '55. 

1481.  Extension  of  operation.  When  ant 
appeal  is  taken  from  an  interlocutory  judgment., 
it  operates  as  aswMrsedecuexactly  as  in  other  cases 
of  appeal  from  final  judgments,  but  it  continues- 
so  to  operate  only  thirty  days,  unless  an  order  is- 
made  by  Supreme  Court  or  one  of  judges  similar 
to  that  required  in  cases  of  writs  of  error.  An 
order  to  extend  operation  of  an  appeal  from  an. 
interlocutory  judgment,  is  in  ite  nature  precisely 
similar  to  an  order  granting  a  superaedeas;  that 
it  is  in  fact  a  ct^wraeifeiMwitnin  meaning  and  in- 
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tent  of  statnte.  N,I.R.(h.  t.  M.  C.  B.  Co.,  fr- 
8, '51. 

14S2.  Under  liquor  laws  of  '59  and  '61,  aa 
appeal  a  remonstrance  from  an  order  of  board 
ol  commtSKioners,  grantinga  license  to  sell  intox- 
icating liqnors,  would  suspend  such  order.  Mvl- 
Btm  V.  D<m»,  6S-206,  76;  MoHhan  v.  Saie,  80- 
286, '68. 

1488.  Sach  order  is  suspended  only  from  and 
ifter  appeal  is  taken:  not  daring  interim.  Yotaw 
T.  70. 

1184.  Proceedings  on  a  judgment  can  not  be 
stayed  on  appeal,  unless  appeal  be  granted  and 
a  bond  filed,  with  penalty  and  sorety  as  court 
ihall  direct,  during  term, '  or  if  after  term,  by 
order  of  S.  C.  in  term,  or  a  judge  thereof  in  vaca- 
tion. Bvtr.  HoMtrdy  lS-219,  m  CL  8»-479,  *67. 

XII.  Jadffiieiit  BimlBlshei.  GostB. 

I486.  A  haTing  recovered  jadranent  against 
fi  in  justice's  conrt,  enter  a  remittitur  of  six 
dollars  of  judgment.  Afterward  B  appealed  to 
C  GL,  where  verdict  was  returned  against  him, 
ind  judgment  rendered  for  amount  remaining  of 
jadgment  before  judgment  after  remittitur  was 
enterecL  Held;  A  entitled  to  recover  costs  in 
both  courts.    Qark  v.  JtftOum,  62-203,  78. 

1486.  If  defendant  appeared  before  justice, 
and  on  an  appeal  reduced  judgment  against  him 
more  than  five  dollars,  he  is  entitled  to  recover 
costs  in  C  C,  whether  title  to  real  estate  came 
in  qaestion  or  not  in  latter  trlaL  Brom  r.  Duke, 
46-34^  74. 

1487.  Aparty  beaten  before  a  justice  appealed 
t«  C.  C.  ana  was  there  again  beaten.  It  was  er- 
ror for  latter  court  to  renderjudgment  th&teach 
party  pay  his  own  coets.  Sean/  v.  Bruah,  42- 
172,  7a. 

1488*  Appeal  from  action  of  appraisers  in  as- 
sessinff  benefits  at  $200.  In  C.  P.  court  benefits 
were  diminished  to  $125.  ifWd  /  proper  to  ren- 
der judgment  against  appellant  for  all  coets. 
Dearutmr  V.  Bidgemcy,  84-^,  70. 

1489.  Costs  of  an  appeal  from  a  Justice 

dudl  not  be  in  favor  of  appellant  if  he  decreases 
judgment  five  dollars  when  he  did  not  appear  in 
]tuuce'3  court   Beali  v.  Bovdimd,  82-368,  '69. 

1490.  A  railroad  act  provided  for  an  appeal 
from  jodnnent  of  a  justice,  oo  an  assessment  of 
damages  for  land  taken,  as  inothercases.  Held; 
by  reducing  plaintiff^s  judgment  $5  or  more,  on 
appeal,  appellant  was  entitled  to  costs.  /.  C.  B. 
Co.  V.  Altmaon,  6-149,  '55. 

XIII.  Death  of  Party. 

1491.  Deatb  of  appellee.  After  appeal  and 
before  submission,  appellee  died,  8.  C.  on  appel- 
lant's motion,  permitted  substitution  of  his  execu- 
tor in  his  place  as  a  party  and  affirmed  jadgmoit 
below  in  his  favor.  &hn  v.  Bdmnan,  78-120, 
•80.  K.  a  '81,  637. 

_  1492*  Appellant  having  died  since  submis- 
noD,  8.  C.  may  affirm  a  judginent  as  of  a  prior 
term,  date  of  submission.  Je^ms  v.  LatiA,  73- 
202,-80. 

1498*  A  obtained  judgment  against  B.  B 
died,  but  fact  was  not  in  record.  In  name  of 
Utter  an  appeal  was  taken  and  judgment  re- 
wned.  Application  by  A  to  set  aside  judgment 
^rfrerenal  and  dismiss  appeal  allying  facts  of 
Vi  deatii.  Application  of  C  to  be  substituted  in 
idaoe  of  B,  alleging  assignment  to  C  before  ap- 


peal. Held;  firat  motion  must  be  sustained  and 
fatter  overruled.  Taylor  v.  EUioO,  58-441,  76. 
Als^  62-588. 

1494.  If  a  co-party  of  one  deceased  has  ap- 
pealed, executors  or  administrators  of  deceased 
may  be  made  a  party  to  appeal  on  application. 
Branham  v.  Johnson,  62-269,  78.  (v.  B.  3.  '81, 
637.) 

1495.  Death.  Parties.  Where,  after  submis- 
sion, by  defendants,  of  appeal  from  special  to  gen- 
eral term  of  superior  court,  one  of  defendants 
died,  and  judgment  waa  afterwards  affirmed 
against  them,  an  appeal  subsequently  taken  to 
S.C.,  was  as  tosuch  deceased  defendant,  a  nullity. 
Branham  v.  Johiaon,  62-259,  78. 

1496.  When  a  judgment,  recovered  in  an 
action  for  injury  to  person,  is  reversed  in  gen- 
eral term  of  superior  court,  and  remanded  to 
special  term  for  a  new  trial  and  plaintiff  dies,  no 
appeal  in  favor  of  administrator  can  lie  from 
latter  ruling  to  a  C.  StmUv.  I.  &  St.  L.  R.  Co., 
41-149,  72. 

1497.  Wfaerc^  after  submission,  by  defend- 
ants, of  appeal  from  special  to  general  term  of 
superior  court,  one  of  defendants  died.  Held; 
court  at  general  term  had  jurisdiction  and  power 
to  decide  case  after  his  death.  Branham  v.  JoAn- 
SDA,  62-269, 78. 

XIT.  In  Criminal  Procednre. 

1498.  Ajipeal  by  state  in  criminal  actions 
can  not  be  maintained  where  S.  C.  can  not  ren- 
der a  decision  upon  a  matter  of  law,  without 
passing  upon  facts.  Slate  v.  Overkolaer,  69-144, 
79.  AB  where  a  question  of  law  reserved  was 
as  to  correction  of  an  instruction,  and  its  cor- 
rectness depended  wholly  upon  evidence.  Slate 
V.  Ompbell^  67-302,  '79.  aW  where  question 
was  to  refusal  of  court  to  submit  evidence  to 
jury.   Staie  v.  OverhobeTf  supra. 

1499.  Such  appeal  can  not  be  taken,  upon  a 
question  of  law  reserved,  unless  defendant  has 
been  acquitted.   Stale  v.  Hamilton,  62-409,  78. 

1500.  Supreme  Court  can  not  review  finding 
of  court  on  questions  of  fact,  when  finding  is 
in  favor  of  defendant  in  a  criminal  action.  SltUo 
V.  VanVaUset^,  60-302,  78. 

1601.  Arrest  of  Jndrment  of  acqolttal. 

Supreme  Court  on  appeal  by  state  in  criminal 
actions  will  only  review  judgments  quashing  or 
setting  aside  indictment,  an  order  arresting  judg- 
ment against  a  defendant,  or  upon  a  question  re- 
served by  state.  Defendant,  having  li^n  acquit- 
ted on  a  trial  on  merits,  on  a  valid  indictment, 
can  not  again  be  put  in  jeopardy,  and  it  would 
be  vain  to  arrest  a  judgment  in  his  favor.  Slate 
V.  Bouaeh,  60-304,  '77. 

1602*  ^{nestlott  of  bet.  State  can  nut,  in 
criminal  proceeding  appeal  to  Supreme  Court, 
in  case  defendant  is  acquitted,  and  obtain  its 
opinion  upon  correctness  of  acquittal  under  evi- 
dence. State  in  such  cases  can  appeal  upon 
matter  of  law  only,  ^ate  v.  Hall,  68-512,  '77. 

1608.  Appeal  oy  state  upon  a  specific  ques- 
tion reserrea,  in  a  criminal  prosecution.  H.  C. 
will  not  consider  any  question  not  made  and  re- 
served upon  trial  below.  Staie  v.  Lttak,  68- 
264,  '79. 

1604.  When  stateappeals  in  acriminal  action 
and  only  question  reserved  is  upon  overrultngof  a 
motion  for  a  new  trial,  and  such  ruling  is  not 
assigned  as  error,  appeal  is  not  within  section 
119.  Whethersuchexceptionconstitutesa  "point 
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of  lav  "  is  not  decided.  SUUe  y.  Etueu,  42-480,'78. 
(V.  R.  8.  »8l,  1846.) 

1605.  In  criminal  j>rosecntIoiis,  error  Till 
lie  on  behalf  of  state,  in  all  cases,  except  wiiere 
defendant  has  had  a  verdict  and  judgment  of  ac- 
quittal, or  has,  at  least,  been  put  on  trial  before 
court  or  jury.   SitiU  v.  Daily,  6-9,  '54. 

1506.  On  appeal  b^  state  from  a  judgment 
for  defendant  on  quashing  or  setting  aside  an  in- 
formation or  indictment  (it  being  an  unusual  pro- 
ceeding, in  contravention  of  common  law,)  state 
Till  be  held  to  great  strictness.  State  can  bring 
a  nserred  question  before  S.  C.  onlj  by  a  sub- 
stantial compliance  with  the  statute.  Where 
there  is  not,  and  could  not  be,  any  motion  for  a 
new  trial,  though  entire  evidence  be  correctly 
set  out,  it  is  no  part  of  record.  Cf.  8-23-4.  Where 
record  in  snch  case  does  not  contain  "so  much  of 
evidence  as  is  necessary  to  present  question  of 
law/'  questions  arising  upon  instructions  will 
not  be  conudered.  .State  v.  BarOett,  9-569,  '57. 

1507.  Appeal  proTlded  for  In  criminal  cues 
by  sec.  148,  p.  381,  2  B.  a  '52,  Will  lie  only  in 
cases  in  which  writs  of  error  were  formerly  rem- 
edy. Fon-e/ V.  Sfate,  7-346,'65.  (».  R.a '81,1881.) 

1508.  Word  judgment  has  reference  to  a  final 
judgment  only.  Id. 

1509.  1b  erlninali^rosecatlons  a  defendant 
may  appeal  only  when  judgment  below  is  against 
him.    Mvatelman  t.  Staie,  88-267,  '70. 

1510.  Bastardy.  State  may  apipeal  from  an 
adverse  judgment  of  a  justice,  to  circuit  court, 
in  a  proceeding  for  bastardy.  ChUvin  v.  Slaie, 
50-51,  '77. 

1511.  Section  555,  ofdrll  eode(RS.  '81, 
638,)  has  no  reference  to  criminal  cases.  In  those 
cases  appeals  are  taken  in  manner  and  in  cases 
prescribed  in  article  14  of  criminal  code,  and  are 
not  govemed  by  civil  code.  SlaU  r.  WaBaee,  41- 
445,^72. 

APPBAL  BOND. 

I.  OompUtiiU  on  Bond. 

II.  Exwutim  and  ApprioaL 

III.  Form. 

IV.  Breach,  Damagts. 

V.  Dtfcme  and  Bduae  Surtlg. 

I.  Complaint  on  Bond. 

1512*  A  complaint  on  an  appeal  bond  for 
reason  of  non-payment  of  a  judgment  affirmed 
in  S.  C,  must  alle^  date  of  affirmance  of  decis- 
ion, and  date  of  filing  of  opinion  of  S.  C.  in  lower 
flourt.  For  reason,  no  action  could  He  to  collect 
an  affirmed  judgment,  till  sixty  days  given  for 
filing  a  petition  for  a  re-hearing  had  expired, 
and  opinion  filed  in  lower  court.  RaiiAadt  v. 
Grew,  49-271,  '74. 

1518.  Where  complaint,  in  action  upon  an 
appeal  bond  filed  on  appeal  to  S.  C,  did  not  al- 
1^  that  penalty  was  fixed  by  court,  or  that 
bond  was  filed  within  time  fixed,  or  when  trans- 
sript  was  filed,  or  that  execution  had  been  stayed 
by  (appeal.  Hdd;  insafficient.  Bvdianan  v. 
MmSan,  68-118,  '79. 

1514.  Complaint  on  an  appeal  bond  must 
either  show  that  it  has  been  executed  according 
to  statute,  or  that  such  defect  had  been  either 
expressly  or  by  implication  waived.  Ham  v. 
Oretv,  41-531,  '73. 

1615.  Complaint,  on  bond  for  an  alleged  ap- 
peal to  S.  C,  failed  to  all^  that  penalty  of 


bond  was  fixed  by  court,  or  that  court  diiected 
in  what  time  it  should  be  filed,  or  that  it  was 
filed  within  time  directed,  or  when  transcript 
was  filed  in  S.  C,  nor  that  proceedings  were 
stayed  upon  judgment.  Hdd;  complaint  bad. 
Hdd;  such  defects  not  cured  by  transcript  of 
proceedings  filed  with  complaint,  as  it  can  be  no 
part  of  it   Mcl-Rimk  v.  Bobimm,  68-120,  '79. 

II.  Exeeatkm  taA  ApprovaL 

1516a.  Worthless  snretj.  Remedv.  Where 
security  on  bond  given  on  appeal  to  S.  C.  becomes 
worthless,  that  court  may,  on  proper  evidence, 
order  a  new  bond  to  be  filed  witnin  a  reasonable 
time,  and  that,  in  default,  execution  may  issue. 
Ranekaupt  v.  Carpenter,  68-359,  '78. 

1516.  Appeal  bond  Is  not  a  part  of  appeal. 
Object  and  ettect  of  bond  were,  or  were  intended 
to  be,  to  stay  execution  on  judgment  below,  and 
make  appellee  secure  during  pendency  of  ap- 
peal. AppeUee  can  waive  approval  by  court 
or  clerk  in  such  cases.  Jonet  v.  Droneberger,  28- 
74,  '64. 

1 51 7.  Filing  of  an  appeal  bond  is  not  nee- 
esaarr  to  an  appeal.  Burt  v.  Hceainger,  28-21^ 
'67 ;  Surgis  v.  Rogen,  26-1-10,  '66. 

1518.  Approval.  Complaint  in  an  acUon 
on  an  appeal  bond  alibied  that  court  apfooved 
of  surety,  but  did  not  aUcne  that  penalty  of  bond 
was  fixed  by  court,  or  that  court  directed  in 
what  time  l>ond  should  be  filed,  or  that  it  was 
filed  within  time  directed,  or  when  transcript 
was  filed,  or  that  execution  and  other  proceed- 
ings were  stayed  upon  judgment  below  during 
pendency  of  appeal ;  but  averred  that  bond  was 
taken  and  approved  by  clerk  below.  HeU ;  com- 
plaint was  Imd.  Held;  clerks  of  S.  C.  and  of 
court  below  have  no  power  to  take  or  approve 
an  appeal  bond  when  appeal  is  taken  in  term. 
Ham  V.  Oreve,  41-531,  Of.  Burk  v.  Homrd, 
15-219. 

1519.  Question  is  not  whether  proceedinip 
were  legally  operative  as  a  mperaedeas.  If  it  was, 
there  was  a  valid  consideration.  Id. 

1520.  Must  be  proved  to  have  been  executed 
as  well  as  filed  in  the  clerk's  office  of  court  from 
which  appeal  is  prayed.  Averil  v.  Diebenonj  1 
Blf.3,'17.  Cf.7m  536. 

1581*  Whether  bond  was  executed  In  clerk's 
office  or  not,  is  a  question  of  fact  susceptible  of 
proof,  certificate  of  clerk  not  being  only  evidence 
admissible.    Woodbam  v.  Fleming,  1  Blf.  4,  '17. 

1522.  Execution  of  surety  alone  is  sufficient 
Thorn  V.  Savape,  1  Blf.  '51,'19. 

1528.  Anoftor  of  eonntr  is  not  bound  to  ap- 
prove an  appeal  bond,  and  allow  an  appeal  from 
county  commissioners  in  a  case  where  no  appeal 
lies.    3/<^  V.  5iaif,  40-217,  72. 

1524.  Justice  had  filed  appeal  bond  in  clerk's 
office  after  limited  time.  In  an  action  against  him 
therefor;  Held;  circumstance  of  his  having  filed 
bond,  precluded  htm  from  requiring  plaintiff  to 
prove  its  execution.  Ingram  v.  basket,  3  Blf. 
450,  '34.  Transmission  to  C.  C.  with  other  pa- 
pers in  the  cause  of  an  appeal  bond  filed  therein 
with  justice,  implies  his  approval.  0.  A  3C  S. 
Cb.v./fardy,  64-454, '78.  ' 

1525.  Jnstlce.  It  is  error  to  dismiss  an  ap- 
peal from  a  justice  on  ground  that  a  surety  had 
not  signed  appeal  bond,  when  party  appealing, 
pending  such  motion,  files  in  circuit  court,  a 
sufficient  bond  and  surety.  AfWpAv  v.  iSteel^ftl- 
81,  75. 
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Board  of  CommUelonerg.  Prior  to 
act  of  Feb.  25,  '75,  [Acts  Reg.  R  112,]  rule  was 
otherwise  in  appeal  from  board  of  commission- 
ers. 3£eVey  v.  Heaomridge,  80-100,  '68;  ScoOen 
T.  Dm&iu,  4ft-301,  '74.    {v.  B.  8.  '81,  1283.) 

1527.  A.  bond  hi  latter  cases  approved  by 
eotnmissioners,  and  not  by  auditor,  is  not  aum- 
dent.   Shepherd  v.  Dodd,  16-217,  '60. 

IgliS.  Appeal  bond,  ^iven  on  appeal  to  S.  C, 
is  not  inTaUd  because  sumed  br  but  one  of  two 
jodgmeDt  defendants.  BaUabaai  v.  Oreve,  $8-72, 
*77.   a.  66-210. 

1529.  Execution  of  an  appeal  bond  to  perfect 
an  appeal  from  justice's  court,  is  not  complete 
nntil  It  is  delivwed  to  justice.  Covert  t.  Shirk,. 
48-264,  77. 

1580.  Surety.  A  justice  may  refuse  to  ap- 
prove an  appeal  bond  signed  only  by  principu, 
though  solvent.  Such  is  meaning  of  sec.  65,  2 
R.  8.  76,  822.  (R.  S. '81, 1600.)  LP.AaK 
Ok  t.  Beam,  68-490,  '78. 

m.  Form  of  Appeal  Bond. 

1581.  Appeal  bond  filed  to  perfect  an  appeal 
to  S.  C.  did  not  contain  condition  "  that  he  will 
duly  prosecnte  his  appeal "  within  section  555. 
Appellant  did  not  prosecute  his  appeal  to  S.  C. 
Ead;  failure  to  do  that  for  which  purpose  bond 
was  given  was  a  breach  of  bond,  and  defect  in 
conditions  of  bond  will  be  deemed  cnred  by  a 
saggestion  of  defect  which  was  sufficiently  made 
by  exhibit  of  bond.  Oavitk  v.  McKeevtr,  S7-4A4, 
71.   (r.  R.  S. '81,  638.) 

1582.  Where  an  appeal  bond,  on  a^ipeal  to 
C.C.,in  a  proceeding  to  contest  an  election,  was 
made  payable  to  state,  instead  of  to  opposite 
party,  add;  noground  fordismissal  of  appeal 
Cbrw  V.  Lugor,  62-60,  '78. 

15S3.  Appraisement  Laws.  It  is  error  to 
render  judgment  without  relief  from  appraise- 
ment laws  in  an  action  on  an  appeal  bond,  when 
such  bond  does  not  provide  lor  sncb  waiver. 
Bam  V.  Grtve^  41-531,73. 

1584.  Words  "to  final  jndginent"  in  condi- 
tion of  an  appeal-bond,  are  sufficient,  instead  of 
wordfl  "to  effect"  Qamvekad  t.  Hollaway,  8- 
519,  '57. 

1555.  Any  instrument,  however  defective, 
which  parties  execute  for  purpose  of  staying ex- 
ecntion  on  an  appeal,  and  officer  accepts  for  such 
purpose,  will  have  force  and  effect  of  an  appeal- 
bond  against  all  parties  executing  it,  and  will 
>tay  execution  until  court  may  quash  bond. 
ITarrfv.  Buell,  18-104,  '62. 

1556.  That  an  appeal-bond  bears  date  after 
it  waa  filed  in  clerk's  office,  is  no  objection,  LU- 
m  V.  Bradford,  8  Blf.  185,  '46. 

1537.  Appeai-bond  is  not  objectionable  mere- 
ly because  condition  is,  inter  alia,  for  payment 
of  alt  coets  that  have  or  shall  accrue,  etc.,  instead 
of  ORd  shaU  accrue.  M^OaU  v.  Trevor,  4  filf. 
496,  "SS. 

1538.  Appeal-bond  must  be  in  mm  nufficient 
to  cover  judgment  below,  and  damages  and  costs 
in  S.  C,  or  appeal  will  be  dismissed.  Shannon 
T.^pauer,lBlf.  120,  '21. 

IT.  Breach.  Damages. 

1589.  Defense.  Damages.  Estoppel.  Suit 
before  a  justice  under  R  S.,  '43.  Defendant  hav- 
«i%  pleaded  set-off,  recovered  judgment  against 
luintiff.  Haintiff,  having  executed  an  appeal 


bond,  took  an  appeal  to  C.  C,  where  h«  dismissed 
action.  Defendant  instituted  suit  upon  bond. 
Heid;  cause,  for  purposes  of  trial  ana  final  ad- 
judication, was  in  C.  C.  de  novo,  as  if  commenced 
there.  Held;  plaintiff  had  right  to  dismiss  suit 
appealed,  and  that  dismissal  operated  to  avoid 
proceedings  before  justice.  Held;  obligors  were 
estopped  irom  denying  that  appeal  had  been 
taken.  Betva  v.  Atidtwt,  7-207,  '55.  Cf.  6  Blf. 
563;  15-502. 

1540.  That  appeal  was  not  talKii  within 
thirty  days,  ana  was  for  that  cause  dismissed, 
is  no  defense.    Wood  v.  Thomag,  5  Blf.  553,  '41. 

1541.  Dismissal  operated  as  a  breach  of  con- 
dition to  prosecute  appeal  with  effect  Reeva  v. 
Andrews,  mtpra. 

1542.  But  failure  to  prosecute,  etc.,  could  not 
entitle  obligee  to  more  than  nominal  damages, 
unless  special  damages,  arising  immediately 
bom  breach,  were  alleged  and  proved.  Held; 
an  instruction  that  measure  of  damages  should 
be  amount  of  judgment  described  in  transcript, 
with  interest,  was  erroneous.  Id. 

1548.  Failure  to  prosecute  an  appeal  from  a 
justice's  judgment,  in  consequence  of  death  of 
appellant,  is  a  breach  of  bond.  L^aie  v.  Man; 
8  Blf.  404  '47. 

1544.  Declaration  in  debt  on  a  bond  condi- 
tioned to  prosecute,  with  effect,  an  appeal  from 
judgment  of  a  justice  of  peace.  Breaches,  1. 
That  appellant  wholly  failed  to  prosecute  ap- 
peal. 2.  i?hat  he  failed  to  cause  a  transcript  of 
judgment  to  be  filed  in  clerk's  office  within  20 
days  after  taking  appeal.  3.  That  he  did  not 
prosecute  appeal  with  effect,  but,  on  contrary, 
appeal  waa  dismissed  because  transcript  of  judg- 
ment was  not  filed  in  clerk's  office  within  W 
days,  ete.  Hdd;  on  general  demurrer  that  first 
and  third  breaches  were  good,  and  second  bad. 
Hack  V.  Gordon  6  Blf  192,  H2. 

1545.  Debt  on  appeal-bond  against  soretj. 
Breach,  non-prosecution  to  effect  Flea,  that 
plaintiff  filed  an  affidavit  that  defendant  was 
insufficient  surety,  and  moved  to  dismiss  appea} ; 
that  a  rule  was  entered  requiring  appellant  to 
file  additional  bond,  and,  on  his  failure  so  to  do, 
appeal  waa  dismissed.  Held;  plea  bad;  failure 
to  give  ft  further  bond,  when  required,  is  a  breach 
of  condition  of  first.  Davix  v.  Sturgw,  1-213, '48. 

1546.  An  appeal  bond  coTers  rents  and 
profits,  though  not  expressly  mentioned.  Jones 
V.  Droneberger,  28-74,  '64.  Not  so  under  old 
statute.  Mahne  v.  McOain,  8-532,  '52.  When 
bond  is  thus  defective,  it  should  be  suggested  in 
complaint.   If  not,  after  verdict,  it  will  be  re- 

Srded  as  amended  on  appeal.  Jones  t.  Drone- 
•ner,  mpra. 

1547.  If  a  penalty  is  named  in  bond,  sec.  11, 
2  G.  &  H.,  632,  win  not  authorize  a  recovery  for 
ft  sum  larger  than  penalty  on  account  of  rents. 
King  v.  Brewer,  19-267,  '62. 

1548.  Appeal  bond  covers  only  sneh  costs 

which  were  incurred  bv  appellee  and  for  which 
he  is  liable.    Goodwin  v.  Smith,  79. 

1540.  Appeal  bond  is  nnt  sufficiently  broad 
to  include  attomev's  fees  for  ficrvices  in  case  on 
appeal.    NoU  v.  Smith,  68-188,  79. 

1550.  Damages.  If  an  appeal  be  taken 
from  a  justice  to  C.  C,  and  sulraequently  dis- 
missed by  np]>cllant,  against  whom  judgment 
was  rendered  in  that  court  for  costs,  judgment 
of  justice  constitutes  no  part  of  such  judgment. 
Where  an  action  is  brought  upon  appeal  bond, 
which  was  conditioned  that  appellant  should  pnm- 
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cuU  his  appeal  to  effect,  and  pav  any  judgment 
that  might  be  rendered  against  him,  plaintifT 
can  only  recover  upon  latter  branch  oi  condi- 
tion, but  he  may  recover  upon  former,  where  in- 
solvency of  appellant  intervenes  between  date  of 
appeal  and  that  of  disniiasat  thereof.  KeUmger 
T.  JitynoWe,  11-546,  '58. 

15ol.  Liquor  law.  Damages.  In  an  ac- 
tion on  a  bond  given  in  an  appeal  from  an  order 
of  county  commiesionerB  granting  a  license  to 
sell  liquor,#hall  not  include  profits  which  li- 
cense might  have  made  by  retailing  between  time 
when  appeal  was  taken  and  time  of  dismisaal  of 
appeal.  (1)  Bond  does  not  cover  any  such  pro- 
fits. (2)  Profits  are  too  remote  and  nncertain. 
(3)  Profits  could  only  have  been  calculated  from 
time  notice  of  appeal  was  given.  iUatr  v.  KU- 
palrirk,  40-312,  '72. 

1552.  Where  judgment  upon  a  divorce  was 
rendered  for  $200  alimony,  besides  one-third  of 
defendant's  real  estate,  and  on  appeal  by  de- 
fendant to  S.  C,  judgment  was  modified  to  $3,200 
in  money,  instead  of  $200  and  real  estate.  Held; 
in  suit  on  appeal  bond,  bond  was  securitv  for 
$200  in  money  only.   Riee  v.  Rke,  ia-662,''59. 

T.  DefenseB.  Release  of  Surety. 

155S.  Appeal  bond.  InTallddellTeiT.  Es- 
toppel, where  surety  on  appeal  bond  from 
mayor  entrusts  it  to  principal  to  be  delivered 
after  another  should  sign  it,  but  where  nothing 
abont  bond  shows  this,  and  principal  deUvetB  it 
without  obtaining  such  other  signature  and 
mayor  approves  it  in  good  faith,  surety  is  es- 
topped from  denying  validity  of  such  delivery. 
Alim  V.  Maniev,  66-398,  '79. 

1554.  Bond  tnralld  on  face.  Notice.  But 
where  such  co-obligor's  name  appears  in  bond, 
this  is  sufficient  notice  of  its  invalidity,  and 
snrety  would  not  be  liable :  and  fact  that  name 
of  such  co-«nrety  was  erased  would  make  no  dif- 
ference, as  It  was  sufficient  to  put  a  prudent  man 
on  his  guard.    AUen  v.  Marnty,  66-^98,  '79. 

1555.  Appeal  bond  wag  executed  and  de- 
livered by  all  obligors  as  a  complete  instru- 
ment, but  one  of  obligors,  as  surety,  was  not  one 
approved  by  court.  All  other  proceedings  in 
appeal  were  regular  and  execution  on  judgment 
was  withheld.  Held;  obligors  can  not  set  up  in- 
validity of  bond  on  account  of  bond  not  being 
signed  by  surety  approved  by  court.  Jones  v. 
Droneberger,  28-74,  '64.  When  an  incomplete 
bond  is  filed  vith(1iit  consent  of  obligors  it  seems 
otherwise.  Cf.  Pepper  v.  SUtU,  22-399;  Burk  v. 
Howard,  15-219. 

1556*  Defense.  Action  on  an  appeal  bond 
for  failure  to  prosecute  appeal  to  final  effect.  It 
is  no  defense  to  show  that  appeal  was  not  duly 

Erosecuted  to  effect  for  reason  that  principals  on 
cmd  withdrew  theii  appearance  from  action 
after  perfection  of  appeal  and  permitted  a  dis* 
missal  of  same  on  account  of  erroneous  actions 
or  rulings  of  court  based  on  false  affidavits  of 
adverse  parties.   Blair  v.  KUpatrick,  40-312,  '72. 

1557.  Where  judgment  in  a  suit  on  an  appeal 
bond  has  ceased,  from  any  cause,  to  be  of  bind- 
ing force,  or  if  its  operation  has  been  suspended 
by  a  stay  of  judgment,  these  are  matters  of  de- 
lenae.   Great  v.  Rafies,  67-49,  *79. 

1558.  Release  of  snrety.  If,  in  an  appeal 
to  C.  C.  from  a  justice's  judgment  against  two 
persons,  appellee,  by  consent  of  parties,  take 
^dgment  against  one  of  appellants,  without  con- 
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sent  of  surety  in  appeal  bond,  surety  is  dis- 
charged.   Sktmer  v.  Highiskve,  7  BH.  238,  '44. 

1559.  Plaintiff  in  bastardr  proceedings 
may  appeal.  No  appeal  bona  is  necessary. 
A>/v.S(afc, 8-564, '52.  M-'o//v.fiiate,ll-231,'58. 

1560.  Apjpeal  bond  was  executed  by  attoi^ 
neys as  sureties.  Aruleof  court  foriiadeattoroeys 
from  being  sureties.  Held;  though  attorneys  may 
be  subject  to  contempt,  they  are  liable  on  bond ; 
error  to  dismiss  appeal  for  such  cause.  0.& M. 
R.  Co.  V.  Hardy,  64-454,  '78. 

1561.  An  appeal  bond,  filed  to  perfect  an 
appeal  to  a  superior  court  to  which  no  appeal 
can  be  taken,  Is  a  nnllity,  and  void  for  want  of 
consideration.   Parker  v.  Hendermmy  1-62,  '48. 

1562.  Defendants  appealed  to  C.C.  By  agree- 
ment, judgment  was  rendered  against  them  and 
that  execution  should  not  issue  for  a  certain 
time,  (month  longer  than  stay  laws  authorized.) 
Suretv  on  appeal  Dond  had  not  consented.  Held/ 
surety  released.    Wingate  v.  Wilaim,  &3-78,  '76. 


APPBARANCB. 

I.  What  amdUutet. 

II.  Effect  of. 

III.  Authoriiy  for. 

IV.  WitkdrawaL 

V.    Coneeming  ihoae  Under  DuabUUiet. 
VL  Muedbmeoiu. 

I.  What  CoBBtltnteg. 

156S.  There  must  be  some  formal  entry,  or 
plea,  or  motion,  or  official  act,  to  constitute  an 
appearance,  and  this  must  be  tried  by  record. 
McOoTviacJi  V.  FKra  Nat.  Bk.  Oreendnirgh,  58-466, 
'76;  Scolt  V.  Hull,  14-136,  '60;  Shirley  v.  Hagar, 
3  Blf.  225,  '33. 

1564.  An  act  must  be  done  by  party  appear- 
ing. Rhoadet  V.  i>etoiey,  50-468,  ^76.  A  mere 
entry  in  a  case  of  an  attorney's  name  is  none. 
Owsfwfyv.Beirf,  4BIf.l78,'36;  Oampbell'V.Saaaey 
12-70,  '59.  Cf.  BoWtwmv.  Bd.  ComU  Vandahurgk 
Co.,  87-333,  '71;  Caraon  v.  SUamboat  Tabna,  S- 
194, '51_ 

1665.  Entering  special  bail  to  a  writ  in  for- 
eign attachment  is  no  appearance.  Root  t.  ifot- 
roe,  5  Blf.  694.  '41. 

1666.  Mere  entry  in  a  case  of  an  attorney's 
name  for  defendant  on  issue  docket,  is  not  an  ap- 
pearance.   Canaady  v.  Rejd,  4  Blf.  178,'36. 

1567,  Signing  and  filing  a  declaration,  by  an 
attorney,  for  a  corjwration,  is  a  sufficient  appear- 
ance. Stale  Bank  v.  Bell,  5  Blf.  127,  '39;  Bnok- 
ville  Ims.  Co.  v.  Records,  id.  170,  '39. 

1568.  An  entry  by  clerk  that  defendants  are 
ruled  to  file  their  answer^  « •  •  •  •  ^^d  comes 
defendant,  A  B,  and  files  his  answer  as  follows : 
does  not  show  an  appearance  for  wife  of  A  B. 
RhoadesY.  Dclaney,  56-468,  '75. 

lo69*  Default.  When  there  is  an  appear- 
ance, a  default  should  not  l^e  entered.  When 
defendant  fails  to  answer,  judgment  against  him 
should  be  by  nil  dicit.  Id, 

1570.  An  entry  on  a  complaint  filed  in  court 
as  follows :  "  We  hereby  enter  an  appearance  to 
foregoing  actioin  and  waive  issuing  and  Bervice 
of  process.  A  B  "  constitutes  no  appearance  in 
court.  McCormadc  v.  Fira  NaL  Bk.  Grttntbwrgh, 
58-466,  '76. 

1571.  A  Judgment  and  decree  of  diroree 
was  rendered  in  a  cause  wherein  only  evidence  of 
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jDiwdietion  over  defendant  was  follovin|;  so- 
called  wiirer,  to  wit :  "  State  of  Indiana,  Tippe- 
canoe county.  In  civil  circuit  court,  April  term, 
1876.  J.  W.  T.  F.  W.  Divorce.  Undersigned,  F.W., 
•defendant  in  above  entitled  suit,  hereby  waives 
issuing  and  service  on  her  of  process  in  above 
'CntitlS  suit,  and  consents  that  said  cause  shall 
■stand  for  trial  at  siud  term  of  said  court  F.  W. 
Witness,  R  B."  HOd;  this  agreemraitdid  not 
supply  place  of  a  EUmmoos,  nor  was  it  an  apKat^ 
ance  to  action.  Held;  judgment  void.  fTtff- 
wm  V.  WiUmoM,  67-500,  77. 

1672.  Motion  to  set  aside  a  default  for  want 
of  notice  is  no  such  appearance  as  to  waive  wast 
of  notice.    Hwk  v.  Barthold,  78-21,  '80. 

1S7S*  Defendarfts  moved  to  dismiss  cause  for 
a  miBjoioder  of  causes  of  action.  This  motion 
«oald  not  be  made  without  appearance  to  ac- 
tion, and  aneh  appearance  and  motion  waived 
all  defects  in  process.  N.A.&S.R.Co.'v.Oombi, 
1JM90.  '59. 

1074.  A  ppearance,  before  an  officer,  at  taking 
•of  depositions  to  be  used  in  cause  by  defendants, 
;i  part  of  whom  have  not  been  served  with  process, 
is  not  such  appearance  in  cause  as  to  defeat  a  sub- 
■seqnent  application  to  remove  cause  to  C  C.  of 
C.  &  under  act  of  Congress  of  1789.  Scoa-v.  HvU^ 
14-136,  '60. 

1576.  Ab  appearuiee  to  a  suit  may  cure  a 
•defect  in  process,  but  many  motions  may  be 
made  before  an  appearance  to  a  suit.  A  motion 
-to  set  aside  a  jn<^nient  in  attachment  proceed- 
ings, taken  by  default,  is  such  a  motion,  and 
does  not  waive  objections  to  defective  process 
therein.  Chrwm  v.  SUamboat  Talma,  t-lM,  '51. 

1676.  A  motion  to  qnash  a  writ,  in  a  for- 
'eign  attachment  suit,  which  issued  before  bond 
was  filed,  made  on  calling  of  cause  at  term  at 
which  writ  is  returnable,  and  on  first  appear- 
ance of  defendant  in  court,  is  in  time,  though 
he  had  previously  entered  special  bail  in  vaca- 
tiOQ  in  clerk's  office.  .Boot  t.  Monroe,  6  Blf. 
6H'41. 

1677.  Where,  on  first  day  of  a  term,  parties 
•  une  on  next  day  lor  trial  of  a  cause,  and  on 
plaintiff's  motion  defendant  is  ruled  to  plead  on 
next  day,  defendant,  reserving  right  to  plead  in 
abatement,  may,  on  same  day  rule  is  granted, 
move  to  quash  the  writ.  Shirley  r.  Hagar,  3  Blf. 
225, '33. 

1S78.  Demurring  constttntes  a  fiill  ap- 
Mtnaee  to  an  action.  City  Ona^ordmUle  v.  Hays, 
42-200,73;  r.i^,  lA-374, '60:  Keggv. 

Welden,  10-550,^58. 

1679.  Where,  in  a  proceeding  for  partition, 
an  adult  defendant  was  defaulted  on  return  of 
"served  by  copy,"  and  she  appeared  when  report 
of  sale  waa  approved,  such  apjpearance  was  a 
waiver  of  any  objection  she  might  have  made 
to  return.    McCarthy  v.  McCarthy,  66-128,  '79. 

1S80.  A  mit  in  personam,  at  common  law, 
wmUd  lie^  and  action  would  be  transitoir,  but 
tomaintain  it,  jurisdiction  of  person  would  have 
to  be  acquired,  either  by  service  of  process  or 
voluntary  appearance.  CopHager  r.  ^eamboat 
Dmid  Qilmon,  14r-480,  '60. 

1681.  Filing  of  attachment  bond,  and  taking 
depositions  on  behalf  of  a  vessel  attached,  do 
not  constitute  voluntary  appearance  to  suit,  as 
we nperKmain.  Id. 

1688.  Avpeanaee  to  eross-eomi^int.  An 
answer  is  filed,  which  on  ito  face  is  uncertain, 
*ljetber  intended  as  an  answer  to  original  eom- 
Jlunt  only  or  to  that  and  a  cross-complaint 


by  a  co-defendant  also.  Plaintiff  in  croes- 
complaint  regards  it  as  an  answer  to  his  com- 
plaint, and  files  his  reply  thereto.  Issues  thus 
joined  are,  by  agreement  of  parties,  submitted 
tor  trial ;  and  on  trial,  evidence  is  offered  upon, 
and  a  full  investigation  had  of,  matters  set  up 
in  cross  complaint,  without  objection,  and  there 
is  a  finding  for  plaintiff  therein.  Hdd;  answer 
applied  to  cross-complaint  and  constituted  an 
appearance.  Brttdky  v.  JruTpoiia  B.  A  M.  Am., 
88-101,  '71. 

n.  Eflbet  of  Appeanuce. 

1688.  Appearance  at  a  place  appointed  to 
take  a  deposition,  and  an  agreement  to  take  it 
at  another  place,  waives  any  objection  for  rea- 
son that  it  was  not  taken  at  former  place.  Zm- 
oen/efeer  v.  Siaim,  4(M2^  '74;  Doe  v.  Broun,  8 
Blf.  443,  '47. 

1684.  An  appearance  without  objection,  in 
court  to  which  a  change  of  renoe  had  been 
taken,  is  a  waiver  of  irregularity  in  taking 
change.  Sftirte  v.  Irons,  47-445,  '74;  Hamridc  v. 
D.  A  A\  S.G.It.Co.,  82-347,  '69;  BoaUy  v.  Far- 
guar,  2  Blf.  61,  '27;  SmUh  v.  J^run,  26-376,  '65. 

1686.  Also  of  jurisdiction  of  penon.  Aurora 
F.  But.  Go.  V.  Johnson,  46-315,  74. 

1686.  When  a  party  make§  a  special  ap- 
pearance before  board  of  commlssfoners  of^ a 
county,  and  objects  to  process  and  service  on  . 
him  for  certain  reasons,  and  afterwards  makes  a 
full  appearance,  on  appeal  to  circuit  court  he 
can  not  make  again  a  special  appearance  and  ob- 
ject to  soch  process  and  service  for  other  and 
different  reasons,  ^odtei/ v.  Outruf^,  68-302, '77. 

1687.  A  party  may  enter  a  special  appear- 
ance and  move  to  set  aside  defective  process,  and 
wilt  not  thereby  waive  right  to  object  to  sack 
defects.  CampMl  v.  Smueg,  18-70,  '5».  Cf.  Bai- 
ley V.  Schroder,  84-260. 

1688.  There  are  many  motions  which  can  be 
made  before  an  appearance  to  a  suit,  as  to  set 
aside  a  default,  qnash  a  writ  in  attachment,  etc., 
and  an  appearance  to  make  such  motions  does 
not  cure  aefects  in  process.  Carson  v.  SUxmboat 
Talma,  3-194,  '61.  Of.  OoUint  v.  Nichols,  7-447,  '56. 

1689.  An  appearance  to  an  action,  without 
objection,  and  going  to  trial  on  merits,  is  a  waiver 
of  any  irregularity  in  service  of  summons.  L. 
N.  A.  ACE.  a  V.  Nidtolxm,  60-158,  '77.  Cf, 
HuBt  V.  Conn,  12-257,  '69;  Adams  Er.  Co.  v.  flifl, 
48-167,  '73;  Reed  v.  Bodkin,  68-825,  79;  Me- 
Garthy  v.  McCarthy,  66-128,  79. 

1690.  Appearance  to  an  action  on  appeal 
from  justice,  and  proceeding  to  trial  without  ob- 
jection, is  a  waiver  of  any  objection  to  transcript. 
L.  N.  A.  &.  a  K  Go.  V.  Nicholson,  80-158,  TT; 
CromweU  v.  Balv,  48-367,  '73. 

1691.  A  full  appearance  waives  defects  in 
process,  but  a  limited  one,  for  purpose  of  making 
objections  does  not  N.  A.  A  S,  B.  Oo.r.  Combs, 
l»-490,  '59. 

1692.  If  one  against  whom  an  affidavit  of 
garnishment  was  filed,  but  on  whom  no  summons 
has  been  served,  voluntarily  appears,  be  can  not 
afterward  object  that  he  was  not  served  with  pro- 
cess.   Whitney  v.  Lehme>;  26-503,  '66. 

1698.  Admission  by.  Where,  in  an  action 
to  recover  possession  of  real  estate,  defendant 
appears  and  pleads,  his  poMession  of  land  de- 
scribed in  complaint  is  admitted  under  sec.  597, 
2  B.  8.  167,  and  hence  evidence  of  bonndariea 
of  land  is  irrelevant.    VolU-^.NeiAert,  17-187, 
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'61 ;  AppkgaU  v.  Doe,  2-169,  '50.  (v.  R.  a  '81 
1056.) 

Act  of  186&,  (acts '55,  p.  57,)  amend- 
ing sec.  596,  2  R.  S.  167,  was  not  intended  to 
change  this  rule,  or  increase  amount  of  evidence, 
but  only  to  change  mode  of  pleading.  Voltis  v. 
Heabert,  supm. 

159&*  Defendant  by  appearing,  in  an  action 
as  tenant  of  co-defendant,  is  estopped  from  show- 
ing he  Tras  tenant  of  another.  Jones  v.  Doe,  1 
Bll.  351,  '25. 

1696>  An  appearance  bv  A,  as  executor  of  B, 
is  no  evidence  of  death  ot  B.  Bmtin  v.  Doe,  1 
BIf.  26, '18. 

1697.  A  Tolnntarj  appevanee  b^  both  pai^ 
ties  and  trial  of  an  action.  After  a  dismissal  by 
plaintiff  is  a  iraiver  of  dismissal.  MaJton.  v.  Ma- 
Aon,  19-324,  '62;  Cf.  McDoagte  v.  Oatea,  21-65, 
'63;  OoTifcT.iSlate,  4-268, '53;  Bnemv.  Alka,12- 
426,  '59. 

1698.  Wairer  of  proof  of  DOtlces,  in  pro- 
ceedings to  open  highways,  is  made  by  an  ap- 
pearance before  board,  and  a  trial  of  issue  of 
damage  or  of  public  utility.  DaggvT.Ooata,19-- 
259,  '62;  MUholHH  T.  Tkomm,  7-165,  '65. 

1599*  Appearance  and  answer  waives  proof  of 

Sublication.  TempUbm  v.  HxmUr,  10-380,  '58. 
.Iso,  all  defects  of  process.  Free  v.  Haworth,  19- 
404,  '62.  Also,  all  objections  to  a  writ  of  attach- 
ment.  BrttyUm  v.  Freeae,  1-121,  '4a 

1600.  A  ToliutaiT  appearance  Is  eqalva- 
lent  to  aserviceof  process,  and,  if  madeon  same 
day  complaint  was  filed  in  open  court,  defend- 
ant is  entitled  to  a  continuance,  if  be  demands 
it,  before  taking  any  other  step,  without  any 
affidavit,  unless  there  is  a  eotUra  agreement. 
AWertion  v.  WiUtatmi,  28-612,  '64. 

1601*  When  prosecuted  by  information  for  an 
offense  punishable  by  fine  only,  defendant,  after 
filing  an  undertaking  under  2  G.  H.  413,  sec.  95, 
though  al»ent,  by  attorney  may  move  to  quash 
information,  or  even  in  arrest  of  Judgment 
Luther  v.  SUOe,  27-47,  '66.  Cf .  B.  8.  '81,  1704, 
1712, 1714. 

1602.  Appearance  of  defendant  on  execution 
of  writ  of  inquiry  without  objecting  to  previous 
proceeding,  cnres  any  irregularities  as  to  time 
when  capias  was  executed  of  declaration  filed. 
White  T.  Itankin,  2  Blf.  78.  '27. 

1608*  Common  pleas  court  held  an  adjonmed 
term  to  mmplete  certain  probate  bumness.  Papers  in 
a  suit  for  divorce  were  filed  on  a  change  of  venue, 
and  at  such  adjourned  term  parties  all  appeared 
and  waived  all  irregularities  and  went  to  trial. 
Held;  court  had  power  to  try  cause.  Hyatt  v. 
Hyalt,  88-309,  '70. 

1604.  Cause  continued  to  next  regular  term. 
At  an  intervening  special  term  cause  was  tried,  de- 
fendant appearing.  Held;  irregularitv  waived. 
Mvrphy  v.  Barkne,  6-230,  '54;  Wileon  v.  CWeg,  2 
BIf.  402,  '31. 

1605.  Where  a  party  has  notice  to  appear 
to  a  motion,  and  does  not  appear  without  any 
objection  to  siufficiency  of  notice,  he  can  not  raise 
such  objection  in  S.  0.  Bmh  v.  Ihisk,  4G-70,  '74 ; 
Lane  v.  Foz,  8  Blf.  ^8,  '46.  Cf.  Hard'/  v.  Donellan, 
88-501,  "70  :  Dickemm  v.  Hays,  4  blf.  44,  '35; 
Wimnan  v.  Jtmnger,  14-461,  *60. 

1606.  Told.  An  appearance,  after  a  de- 
flinltf  yrhen  served  by  a  void  summons,  and  mak- 
ing an  unsuccessful  motion  to  set  aside  default 
and  contesting  damages,  wilt  not  waive  error  in 
invalidity  of  summons.  Brigm  v.  Sneghemy  45- 
14,  73 ;  MiUa  v.  SUUe,  10-114,  '*58. 


1607.  After  an  appearance  it  is  too  late  to- 
object  to  a  summons  because  not  stamped.  An^^ 
drew  V.  Poiodl,  27-303,  '66.  Also,  to  affidavitor 
writ  Lam  v.  Brwbeandgt,  1  Blf.  1 12,  '21 :  Ver- 
mii^  Y.Dam,!  Bit  168,  '44;  Dvdky  v.  Fidur, 
id.  553,  '45;  RUienovT  v.  MeCavdaM,  5  Blf.  540, 
'45;  SwifiT.  Wooda,  5  Blf.  97,  '39;  J«i«  v.  jtfoi^ 
(in, id. 278, '40;  ilanwey v.  Foy,  10-493, '58;  Shoup 
V.  OmtMfl,  2-497,  '61.    Cf.  4  BIf.  137. 

1608.  Where  defendant,  after  filing  his  an- 
swer, abandoned  his  defense,  and  did  not  appear 
at  trial  until  defaulted,  he  waived  his  rights, 
and  trial  may  proceed  as  if  matters  alleged  in 
answer  bad  been  denied.  Aston  t.  WtUlaee,  48- 
468,  73;  Hail  v.  Reynold*,  14-472,  '60;  Hokamb6 
V.  McDanatd,  12-566,  '59.   Cf.  80-241. 

1600.  A  defect  of  jurisdiction  of  subject  mat* 
ter  is  not  waived  by  defendant's  appearance  to 
action.  StaU  v.  W.  W,  V.  Cbud  On,  8-320,  '56. 

III.  Anthorltf  to  Appear. 

1610.  Under  general  banUnif  law*  presi- 
dent was  proper  j>er8on  to  answer  lor  a  oank. 
Sturgit  v.  Sogers,  26-1,  '66. 

1611.  In  bastardy  proceedli^  may  be 

made  by  defendant  by  his  attorney  and  trial 
had  in  his  absence.   Stone  v.  State,  88-538,  '70. 

1612.  Appearance  hj  state.  Prosecuting 
attorney,  in  cases  to  set  aside  forfeituie  of 
coniizance,  is  proper  party  to  represent  state, 
and  his  appearance  will  ^ve  jurudietion  over- 
state.  Slate  V.  Sadder,  51-64, 76. 

1618.  Defendant's  appearance  hj  atlomejr 
prevents  his  making  any  objections  to  procees. 
Eidridge  v.  Folvn^  3  Blf.  207,  '33. 

1614.  Such  appearance,  though  by  an  nnan- 
thorized  attorney,  is  binding  until  set  aside. 
Bvdi  V.  Bmh,  46-70,  '74. 

1615.  Appearance  by  attorney  without 
anthorltf.  Belief  and  remedy.  Under  sec- 
tion 776,  when  an  attorney  without  authority- 
appears  to  an  action  for  defendant,  such  defend- 
ant is  not  entitled  to  relief  in  a  proceeding  for- 
review.  F/oyd  Cb.,ete.,^*s.  v.  IbmpiKna,  28~348,'64. 

1616.  It  may  be,  on  a  proper  application  by 
such  defendant^  court  would  allow,  even  after 
judgment,  an  issue  to  be  formed  and  merits- 
tried;  but  court  will  let  judgment  stand,  and 
stey  all  proceedings  till  defendant  is  heard. 
Floyd  County,  etc.  Ass.  v.  Tompkins,  28-348, '64; 
JWson  V.  Holman,  5  Blf.  482,  '40. 

161 7.  Such  is  practice  when  rights  of  no  bona 
Hde  purchasers  have  intervened.  Wiley  v.  IVatty 
28-628,  '64.   Cf.  46-70. 

1618.  A  defendant,  flling  a  cognovit,  can 
not  authorize  a  clerk  of  C.  C.  to  enter  an  ap- 
pearance for  him,  though  he  be  an  attorney  at 
law.    Craig  v.  Glass,  1-89,  '48. 

1619.  Appearance  without  anthortt/.. 
Remedy.  It  may  be  on  a  proper  application, 
showinfT  that  a  judgment  had  been  rendered  for 
want  of  an  answer,  on  an  appearance  by  an  at- 
torney without  authority  ana  without  notice  to 
defendant,  court  would  allow  an  issue  to  be 
formed,  and  merits  of  case  tried ;  but  court,  in 
order  to  protect  defendant  from  act  of  attorney, 
and  at  same  time  to  save  plaintiff  harmless,  will 
let  judgment  stand,  but  stay  all  proceedings, 
and  let  defendant  interolead,  if  he  has  any  de- 
Icnse.  Floyd  Co.,  etc..  Ass.  y.  Tga^iu,  28-348, 
'64. 

1680*  I>ebt  on  a  judgment  rendered  in  New- 
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Jeraey.  Defendant  pleaded,  in  hia  second  plea, 
that  one  M  had  fraudulently  appeared  and  con- 
faeed  action  without  any  authority  from  him  so 
to  do,  and  that  he  had  never  had  any  notice  of  pen- 
dency of  aaid  action.  Third  plea  states  that  de- 
fendant did  not  appear,  either  in  person  or  by 
ittoney,  and  defend  suit;  that  no  process  was 
eTer  served  upon  him ;  and  that,  at  time  of  trial 
and  iflsuing  of  process,  he  resided,  and  stilt  re- 
tides,  in  Indiana.  Evidence  shows  that  defend- 
ant and  W  had  been  partners  in  New  Jersey ; 
that  they  diasolved,  and  former  removed  to  this 
ftite,  and,  after  his  removal,  suit  was  instituted 
in  New  Jersey,  and  judgment  obtained.  Process 
ra  that  snit  was  retu  med  not  found  as  to  defend- 
ant: that  M  was  employed  by  W  without  de- 
fmaant's  knowledge,  and  that  he  confessed  judg- 
ment without  direction  of  either  of  them.  There 
is  DO  evidence  that  defendant  had  any  knowledge 
or  notice  of  suit  Held;  suit  a^inst  defendant 
on  said  jndgmentwas  not  sustainable.  Sherrard 
V.  Aferfu*,  2-241,  '60. 

1621.  A  judgment  debtor  may  show,  to  avoid 
efiect  of  judgment,  that  attorney  who  had  en- 
toed  an  appearance  for  him,  had  no  authority. 
Aysnv.  Whitiie;/,  a-140,  '51. 

1622*  Conrt  has  no  right  to  exclude  a  depo- 
ndon  as  evidence  touching  jurisdiction  of  court 
over  a  denndant  to  a  jui^^ent  rendered  in 
another  state,  because  it  contains  statements 
tending  to  show  that  judgment  was  rendered 
npon  a  partnership  debt,  and  that  defendant's 
fMutneremployedattom^on  behalf  of,  and  that 
judgment  was  rendered  against,  firm.  Bot/lan  v. 
WUtnof,  »-140,  '61.    Cf.  28-628. 

162S.  <;onfes8ton  by  warrant  of  attorney. 
B,  by  V,  bis  attorney,  during  term  filed  a  com- 
plaint in  assumpsit,  on  two  notes,  one  of  which 
was  not  dae.  ^me  attorney  filed  a  warrant  to 
eonfesB  judgment  on  notes  for  defendant  Becord 
then  shows  "  and  said  defendant  now  here  waives 
iesae  and  service  of  process  herein ;  that  he  can 
not  gainsay  said  plaintiff's  action,  nor  but  that 
be  hath  sustained  damages  by  reason  of  non- 
performance in  said  complaint  in  sum  of"  both 
notes.  Court  then  rendered  judgment  for  said 
sum.  Held;  a  judgment  for  full  amount  of 
both  nolcB  was  unauthorized.  There  could  be 
nodamages  for  non-payment  of  notedue.  Held; 
judgment  was  not  entered  in  pursuance  of  power 
<^  attorney.  Held;  record  shows  that  defendant 
did  not  appear  by  himself  or  by  attorney,  nor 
■erred  with  process,  and  no  recovery  could  be 
had  against  him.    Harrit  v.  Stanton,  4-120,  '53. 

16S4.  An  attorney  can  not  appear  for  a 
party  who  had  not  retained  him,  and  did  not 
desire  it   Bowen  v.  Wood,  85-268,  '71. 

1$25>  Where  a  judgment  is  recovered  in  a 
court  of  general  jarisdiction  against  a  defendant, 
and  record  shows  that  an  attorney  of  court  ap- 
peared and  filed  an  answer,  inrisdiction  can  not 
□e  controverted,  unkss  it  be  by  h  proof  of  fraud, 
or  that  defendant  was  not  a  citizen  of  stiite  nor 
daring  pendency  of  proceedings  within  jurisdic- 
tion of  court,  and  had  neither  been  notified  of 
pendency  of  suit  oor  had  given  authority  to  at- 
lomqr  to  enter  an  appearance  for  him.  'Viky  v. 
PMt,2i-628,'64;  t.  Men,  83-832, '69. 

IflSC.  Attorney.  Not  allowed  to  appear. 
A  motion  to  prevent  an  attorney  from  appearing 
ascounsel  for  a  party  to  an  action  was  sustained. 
Attomev  excepted  to  ruling,  but  not  for  or  on  be- 
half of  his  client   Held;  exception  was  of  no 


avail  on  appeal  in  behalf  of  party.  Sceeitbattm. 
V.  MeThomtu,  84-S31, 70. 

IT.  Withdrawal  of  Appeanuee. 

1627.  When  a  party  withdraws  his  appear- 
ance in  court,  he  also  withdraw  his  pleadings. 

Dunkle  V.  Elstm,  71-585,  '80 ;  Smith  v.  Foster,  69- 
695,  '77 ;  Carver  v.  WiUiam^,  10-267,  '68 ;  (hffin  v. 
Ute  Evanmlk,  etc.,  R.  R.  Co.,  7-413,'56 ;  Sloan  v. 
WUibank,  12-144,'59.  Cf.  mieon  v.  Cain,  2-236,'50. 

1638.  If  a  party  appear  and  j>lead,  and  then 
fail  to  appear  at  trial,  his  pleadings  stand.  Cbr~ 
ver  V.  Williams,  supra. 

1029.  Appearance.  Withdrawal.  It  seem» 
that  it  is  in  discretion  of  court  to  permit,  or  to 
refuse  to  permit,  an  attorney  to  withdraw  his 
appearance  in  a  cause.  N.  A.aS.  B.Q>.v.  Combt^ 
18-490,  '69. 

1680.  If  a  defendant  appear  and  plead  to  an 
action,  and  afterwards  withdraw  his  plea  and 
appearance,  case  stands  as  if  there  had  been  no- 
no  appearance  and  plea.  Lodge  v.  State  Bank,  & 
Blf.  &57,  '48. 

16S1*  In  action  to  recover  possession  of  land 
for  non-payn^t  of  rent,  a  judgment  rendered 
after  defendant,  having  filed  an  answer,  withdrew 
his  appearance,  can  not  bar  a  subsequent  action 
by  said  judgment  defendant  as  owner  of  life  es- 
tate, to  recover  p<>ssession  of  land  from  such 
judgment  plaintiff.    Abdil  v.  ^Mi7  88-460, '70, 

1682.  Withdrawal.  Record.  When  defend- 
aot  witKdraws  his  appearance,  his  answer  goe» 
also,  and  record  should  show  a  default,  sum- 
mons and  return  of  service  thereon;  otherwise 
judgment  is  erroneooson  appeal.  TowMyf,Didem, 
68-31, '78. 

1688.  When  defendant  appears  without  pro- 
cess and  service,  it  is  within  discretion  of  court 
to  allow,  or  not  to  allow,  his  withdrawal.  Id. 

1684.  Where  a  party,  after  court  had  over- 
ruled his  demurrer,  witndrew  his  appearance^ 
demurrer  and  ruling  thereon  do  not  constitute 
a  proper  part  of  record.  Gund  v.  Caty  72-34^ 
'80;  rm-etf  V.  fiJote,  66-570, '79. 

1685.  A  party  by  withdrawing  his  appear- 
ance, necessarily  withdraws  his  answer  witli  it> 
record  should  then  show  a  defauU,  summons 
and  return  thereon;  otherwise  judgment  would 
be  erroneous.    Yomg  v.  Dickey,  ttflt-31,  '78. 

168(8.  If  one  was  a  proper  party  defendantr 
he  could  not  legally  have  gone  out  of  court  over 
objection  of  party  bringing  him  into  court.  If 
proper  objection  is  not  made,  all  right  to  com- 
plain is  waived  to  a  withdrawal.  If  proper  ob- 
jection is  made  and  court  erred  in  permitting 
defendant  to  withdraw  and  disclaim,  remedy  is 
by  appeal  from  judgment  rendered.  Right  tO' 
withdraw  appearance  and  pleadings  is  a  question 
fortrialcourt  C^nninr/Aomv.  <6^n^6iuin,72-62,'80. 

1637.  Failure  to  appear  at  a  trial  after  for- 
mation of  issues  does  not  operate  to  withdraw 
pleadings.  Default  can  not  be  taken  while  plead- 
ings of  defendant  are  on  file.  Iiufpolis  P.  Mnfg^ 
Co.  V.  Caven,  58-258,  '76. 

T.  ConcemlBf  those  Undu*  DtaabllltleB. 

198S.  In  an  action  In  attachment  against 
husband  and  wife,  wife  being  insane  and  over 
twenty -one  years  oi  a^,  a  personal  appearance 
by  husband,  and  by  wife,  with  her  husband,  and 
also  by  her  guanlian,  is  sufficient,  and  publica- 
tion is  not  necessaty.  Symmes  v.  Major,  21-443,'63.. 
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1689*  A  general  guardian  of  an  insane  person 
IB  his  committee,  under  our  statutes,  and  pro^r 
person  to  appear  for  bim,  without  any  special 
•order  of  court.  Id, 

1640*  An  insane  person  can  only  properly 
Appear  as  defendant  by  guardian  or  committee. 
Yount  T.  TumpoMgh,  SS-iiS.  TO. 

1641.  tinarduB  ad  litem.  When  a  guai^ 
•dian  appears  for  his  ward,  it  is  unnecessary  to 
appoint  a  guardian  ad  Utem.  HwAet  v.  Sclera, 
414-337,  '70. 

1612.  Infants,  after  appearing  by  attorney 
■Aud  by  guardian,  can  not  ooject  to  proceedings 
lor  defect  in  notice.   Doe  v.  Scoggin,  2-208,  '50. 

1648.  Where,  on  appeal  to  S.  C.  by  defend- 
ants, some  being  minors,  record  does  not  show 
■either  service  of  process  against  defendants,  or  an 
appearance  by  them,  it  is  presumed  lower  court 
had  no  jurisdiction  over  them,  and  judgment 
will  be  reversed  notwithstanding  an  appearance 
•of  an  adult  defendant  to  move  for  a  particular 
judranent.    Canier  v.  Carver,  64-194,  '78. 

1644.  If  record  shows  that  "on  motion," 
"without  specifying  on  whose  motion,  a  guardian 
lod  lUem  was  appointed,  it  will  be  presumed  mi- 
nors were  personally  in  court  Homer  v.  Doe, 
1-130,  '48;  but  not  when  it  recited  that  r  guar- 
4lian  ad  lUem  was  appointed.  Maiin  v.  Starr, 
7-224,  '65. 

YL  MiitcelUneous. 

164S*  Where  there  has  been  an  appearance 
and  a  rule  has  been  taken  to  answer,  and  a  fail- 
ure to  BO  answer,  judgment  may  be  taken  as  on 
A  default.    Jeiky  v.  Gaff,  56-331,  '77. 

1646.  Criminal  law  and  practice.  Defend- 
ant may  waive  his  right  to  be  present  at  his 
trial.  A  voluntary  departure  and  absence  is 
«uch  a  waiver  and  trial  may  proceed.  MeCorkU 
T.SJote,  14-39, '59;  Tiinier  v.  Vifaon,  49-581. '75. 

164/*  Non-appearance  is  a  waiver  of  right  to 
A  jury.    WiUeUt  v.  Rvdqway,  0-367,  '57. 

1648.  A  voluntary  failure  of  appearance  of 
-a  party  does  not  better  his  situation  of  appear- 
ing and  failing  to  except  ^Ik  v.  MiUer,  v-210, 
*67. 

1649.  After  an  apftearance  and  a  default  on 
a  failure  to  comply  with  a  rule  to  answer,  de- 
iault  will  not  be  set  aside  unless  affidavits  show 

«ause  for  not  filing  answer  in  time.  JelUy  v.  Gaff, 
56-331,  '77. 

1650*  In  a  suit  upon  a  judgment  for  alimony 
in  a  divorce  proceeding,  appearance  of  judg- 
ment defendant  in  such  divorce  proceeding  will 
"be  presnmed  until  contrary  appears.  J^fik  v. 
JjHtk,  87-281,  '71. 

1651*  Defendant  constmctively  summoned 
may  appear  and  defend  at  any  time  before  final 
judgment    Crews  v.  Clcghom,  18-438,  '59. 

1652.  Where  state's  attorney  appears  in  cause 
and  joins  in  error,  it  will  be  taken  as  a  waiver 
of  all  objections  to  sufficiency  of  notice  of  ap- 
peal, and  service  thereof.  Beck  y.  Slate,  72-2^, 
♦80. 

Application.  See  Payments. 

APPRAI8BBIBNT. 

See  JudieuU  Sale. 

L  Judicial  Sale. 

II.  Waiver  and  JvdgmaU  without  Beli^. 

III.  Appraisen. 

IV.  JlSiaeeUaaeouB. 


L  Jadlelal  Sale  and  AppralseHent 

1658.  Appraisement  laws  respectli^  Jn- 

dicial  sales  are  not  operative  as  to  prior  con- 
tracts. Ilulehim  V.  BameU,  19-15,  '62;  Hvtdmt 
V.  Hanrui,  8-533,  '56 ;  8-UO.   Cf.  2  Bit  1. 

1654.  If  contract  was  to  be  performed  without 
the  state,  appraisement  in  force  at  date  of  judg- 
ment will  govern  sale  on  execution.  Hutemm  v. 
Bamett,  supra;  HvletUfu  V.  Sumo,  aupra;  Doe  y, 
CoUins,  1-24,  '48. 

1655.  Statute  of  '20,  prohibiting  sale  of  teal 
estate  on  execution  for  less  than  two-thiids  of 
its  appraised  value,  applies  only  to  sales  on 
judgments  rendered  alter  passage  of  statute. 
Hobson  v.  Doe,  4  Blf.  487,  '38. 

1656.  Rents  and  profits  of  lands  taken  in 
execution  must  be  appraised,  unless  judgment 
is  without  relief ;  failure  to  make  such  appraise- 
ment is  fatal  to  sales  made  upon  execution.  L 
C.  B.  Co.  V.  Bradley,  15-23,  '60. 

1657.  Judgment  on  tort.  Property  sold  at 
a  judicial  sale,  on  execution  on  a  judgiaent  for 
a  tort,  must  be  appraised  before  sale.  8mUh  y. 
Davis,  58-434,  '77. 

1658.  Trespass.  An  officer,  seizing  property 
by  virtue  of  an  execution  on  such  a  judgmait, 
and  selling  same  without  an  appraisement,  is 
liable.   Smiih  v.  Davis,  58-434,  '77.  . 

1659.  Jad^ment.  It  is  for  court,  in  a  crimi- 
nal action,  to  direct  a  fine  and  costs  to  be  col- 
lected without  appraisement.  Cray  v.  State,  82- 
384,  '69. 

1660.  Order  for  sale  of  land  of  ward  au- 
thorized a  private  sale  at  not  less  than  two-thirds 
of  appraised  value  of  property;  however,  land 
was  sold  for  full  appraised  value.  Appraisement 
was  returned  into  court  not  signed  by  appraisers. 
Held;  failure  to  so  sign  will  not  avoio  sale  as 
against  purchasers  in  ^ood  faith.  Held;  thoagh 
no  law  authorized  a  private  sale  for  less  than  ap- 
praised value,  error  would  not  avoid  such  a  sue 
as  against  bona  fide  purchasers.  Worthingt/m  v. 
DunMn,  41-515,  '73. 

1661.  Verdict.  Action  on  a  note  secured 
br  a  mortgage  in  one  paragraph  aud  a  slm- 

Sle  note  and  account  In  anotlier  para^aph. 
Totes  were  collectible  without  relief  from  valu- 
ation laws.  Defendant  pleaded  general  denial, 
a  set-off  and  payment  There  was  evidence  given 
to  support  answers,  and  there  was  a  general  ver- 
dict for  plaintiff  for  a  sum  io  gross,  withoat 
showing  liow  much  was  due  on  ootes,  or  how 
much  on  account  Held;  error  for  court  to  divide 

i'udgment,  making  a  part  collectible  without  re- 
ief,  etc.,  and  a  part  generally.  Court  can  not 
"guess"  as  to  what  was  due  on  notes  or  on  ac- 
count  Jarboe  v.  Brmm,  89-549,  '72. 

1662.  Finding  of  a  Jury  that  an  attach- 
ment defendant,  at  the  time  writ  issued,  had 
sold  and  transferred  his  property  with  intent  to 
binder  and  delay  his  creditors,  is  not  sufficient 
to  authorize  a  sale  without  appraisement, un- 
less it  be  followed  by  an  order  oy  court  to  that 
effect   Shirk  v.  Wilsm,  18-129,  '59. 

1668.  Sale  without  appraisement  on  a 
Judgment  in  faTorofseTeralclalmants,  a  part 
only  waiving  appraisement  laws,  in  an  attach- 
ment proceedings,  was  held  valid — sale  being  on 
all  executions  at  once  and  no  one  of  judgments 
having  priority.   Shirk  v.  Wilson,  IS- 129,  '59. 

1664.  Are  governed  by  law  of  place  where 
contract  was  made.  Stewart  T.  Vtrmil^ea,  8  Blf. 
66, '46;ian«v./'ox,/(i.68. 
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It  will  be  presumed,  until  contrary  ia 
shown,  that  there  was  an  appraisement.  Mereer 
V.  Dor,  6-80,  '64;  Eiaiu  v.  Ashby,  22-15,  '64. 

IMoi*  Jadielal  sales  of  land  on  a  general 
jid^ent,  after  aet*43  without  appraisement 
•re  Toid  Doe  v.  Oq/i,  2-369,  '50;  1^144;  22- 
Ib.  Aliier,  when  record  shows  a  waiver.  Xe- 
Muten  T.  JoAiutm,  12-385,  '69 ;  orpicsnmw  awai- 
wr.  9-m.  I     »  1" 

1M6.  Date  of  judgment  detenoineB  by  which 
BUmie  sale  shall  be  made,  date  of  contract  not 

being  shown.    Mom  v.  i>oe,  2--65,  'SO;  when  on 
a  contract  in  a  foreign  state.  Hutekiiuv.  Bame^a 
£aator,  19-15,  '62. 
1S67.  Sale  befot«  act  '43,  see  6-80. 

1668.  In  action  of  ejectment,  wherein  title 
hj  KUcb  a  sale  was  questioned,  note,  on  which 
jud|:ment  was  rendered  showing  a  waiver  of  ap- 
mnenent  laws,  is  not  admissible  in  eridence. 
■Doe  T.  (MiA,  tupra.    Bat  compare,  21-144. 

1669.  If  sUtnte  at  time  of  creation  of  liabil- 
ilr  did  not  leqnire  an  appraisement,  a  sale  with- 
out appraisement  after  passage  of  such  an  act 
vould  be  valid.  Tevit  v.  Doe,  8-129,  '51:  Bok- 
kyT.  Hooter,  21-144,  '63;  9-177. 

1670.  A  judicial  sale  without  an  appraise- 
mmton  a  judgment  on  two  notes,  one  executed 
before,  and  one  after  statute,  requiring  an  ap- 
imisaaeot,  was  void.  Babeock  t.  Doe,  8-110,  '56. 

1621.  Cnfliet  of  sUtntes.  An  agreement 
executed  in  '48,  which  constituted  basis  of  a  part 
of  a  decree,  contained  no  waiver  of  valuation  or 
tppraisement  laws,  and  it  appeared  by  record 
tnat  part,  at  least,  of  basis  of  decree  was  within 
opetation  of  those  laws.  Decree  directed  sheriff 
tosell  withont relief.  HeU;  erroneous.  Morttm. 
T.  WhiU,  &-338,  '54. 

1672.  Note  executed  in  '40,  prior  to  existence 
ef  any  law  on  subject  of  appraisement  in  Indiana. 
Jn^eut  was  recovered  thereon  in  '45,  after 
taking  effect  of  such  a  law,  but  judgment  was 
■ilent  as  to  mode  of  Its  collection,  and  it  was 
not  repaired,  by  any  law  then  in  force,  to  specify 
manner  of  its  collection.  Real  estate  was  aftei^ 
ward  sold  on  execution,  without  appraisement, 
1o  utiafy Judgment,  notwithstanding  law  in  force 
tt  date  of  iadgment  and  sale  required  appraise- 
nent.  H^,-  (1.)  That,  as  law  m  force  at  date 
of  contract  did  not  require  any  appraisement, 
plaintiffin  judgment  bad  constitutional  right  to 
flare  it  collected  on  execution  without  appraise- 
neoL  (2.)  That  act  of  February  11,  '43,  so  far 
M  it  attempts,  in  this  respect,  to  control  enforce- 
BHnt  of  contracts  executed  before  its  passage  is 
<uiconstitutional  and  void.  (3.)  That  sale  with- 
out appraisement  was  valid,  and  that  it  was  not 
Decessaty  for  direction  so  to  sell  to  be  contained 
in  jnd^ent  (4.)  That  sheriff,  in  order  to 
^Jetermine  proper  mode  of  sale,  may  examine 
Rcord  of  judgment  to  ascertain  date  of  contract, 
or  may  ascertain  same  from  evidence  de  fiors 
ncoid,  and  same  evidence  will  be  competent  to 
Mrtain  validity  of  sale  in  any  action  concern- 
ing titleso  acquired.  (5,)  Thatitisnotimpera- 
tite  doty  of  sheriff  to  look  beyond  judgment  to 
unrtaio  his  dnty  in  this  respect,  and  he  wilt 
Mirar  no  liability  by  n^lecting  to  do  so.  Bam- 
*»T.a)afar,  21-144,  '63. 

167$.  A  sale  of  mortgaged  premises,  ghoold 
K  Bade  In  eonformtty  with  statute  as  to  ap- 
fi'tisal,  In  force  when  mortgage  was  execut^. 
£Wii«  V.  rWon,  8  Bit  161,  ^  i  i>oe  v.  Heaih, 
'  Bit  154,  '44 ;  SkeeU  v.  Beabody,  id.  613.  Consult 


Hunt  V.  Gregg,  8  Bit  105, '46;  12-385;  16-243: 
2-65. 

1674.  Judicial  sole  of  real  estate  most  be 
governed  by  law  in  force  when  contract  was 
made.   Harrism  v.  S-v^,  8  Blf.  465,  '47. 

1675.  Whendecreeordersasaleasotherlancis 
are  sold  on  execution  and  proceeds  to  be  applied 
to  payment  of  several  claims,  property  should  be 
appraised  and  sold  according  to  law  in  force 
WDen  debt  first  to  be  paid  from  proceeds  was 
contracted.  Id. 

1676.  Real  estate  of  B  was,  in  '23,  sold  onex.- 
ecution  under  a  judgment  recovered  against  him 
by  A  io  '22,  which  judgmentbad  not  been  replev- 
ied. A,  execution-plaintiff,  was  purchaser  for 
$565.  Property  sold  had  bcsn  appraised,  under 
statute  of  '20,  at  $4,640.  Ejectment  by  A  for 
premises,  no  bid  for  land  could  be  made,  under 
statute  of  20  for  less  than  $2,320,  one-half  ap- 
praised value ;  and  sheriff's  sale  therefore  for  $565 
was  void,  and  his  deed  conveyed  no  title  to  pur- 
chaser.   HwrriKn  v.  Doe,  2  Bit  1,  '26. 

1677.  FlalntUT  had  three  exeentions  in  his 
favon  which  were  all  levied.  On  first  and  third 
law  did  not  require  an  appraisement ;  on  second 
it  did.  Sale  was  nominally  made  on  all  without 
appraisement,  and  plaintiff  became  purchaser,  at 
a  price  not  sufficient  to  pay  first  execution.  Plaiu- 
tiff  left  property  in  possession  o£  execution-de- 
fendant. A  young  colt  was  sold  at  execution-de- 
fendant's request,  out  no  return  of  that  fact  was 
made.  Held,-  sale  valid.  Clark  v.  Waiaon,  2- 
399,  '50. 

1678*  Noteenpon  which  judgment  was  rendered 

were  made  in  August,  '40.  First  appraisment 
law  was  passed  Feb.  12, '41.  Itreqoiredsaletobe 
at  half  appraised  value.  Judgment  was  ren- 
dered in  Oct.  '41,  and  Burnett  became  replevin- 
bail  on  28th  of  Dec.  following.  Hdd;la.yr  of 
'41  shall  not  govern  sale  of  property  of  Burnett 
as  replevin-bail.    HiUekiiu  v.  liaima,  8-533,  '56. 

1679.  FresumnttonastoappraUwmeBt  In 
a  partitfon  proceeding,  statement  in  commission- 
ers report,  that  sum  for  which  land  was  sold  ex- 
ceeded "  two-thirds  of  its  appraised  value,"  jus- 
tifies inference  that  land  had  been  property  ap- 
praised.   McCariky  v.  MeCartky,  66-128,  '79. 

1680.  Where  defendant  appeared  to  such  re- 
port, without  objecting  to  it  for  want  of  apprais- 
ment, she  waived  all  right  to  review  of  judgment 
on  that  account  Id. 

1681.  It  must  b«  presnmed  that  a  sheriff 

did  his  duty  in  regard  to  an  appraisment  before 
he  offered  land  for  sale,  when  ais  return  to  exe- 
cution was  silent  on  subject  and  nothing  was  dis- 
closed by  evidence,  and  a  special  finding  that 
there  was  no  appraisment  was  erroneous.  TDHboti 
V.  Hale,  72-1,  m 

1682.  Bent«  and  profits  mnst  be  appraised, 
or  sale  will  be  void.  Ind.  CWu.  B,.  Co.  v.  Bradley, 
16-23,  '60:  Davit  v.  CampbeU,  12-192.  '59.  . 

1688.  Jndlelal  sale.  Action  to  enjoin  a  sale 
tar  irregnlarity  In  appraisement,  in  which 
a  temporary  restraining  order  bad  been  granted. 
Held;  not  error  to  set  aside  appraisement,  order 
a  new  one,  and  to  dissolve  restraining  order. 
Thommon  v.  Bragg,  82-482,  '70. 

1684.  Under  act  <^ '41,  it  should  have  ap- 
peared that  three  had  been  appointed  and 

acted.  An  appraisement  by  majority  might  have 
been  sufficient  to  constitute  a  good  appraisement 
under  act  of  '43.  When  made  by  two  appraisers 
selected  by  sheriff,  who  had  no  authority  to  select 
them  except  upon  happening  of  a  contingency. 
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it  should  hare  appeared  by  return  that  such  a 
contingency  had  oconired.  Haxriaon  t.  S^mp,  8 
Blf.456/47. 

1685*  It  is  onlr  when  pioperty  leried  upon 
remains  unsold,  that  sheriff  u  required  to  re> 
toTB  appraisement  with  execution ;  and,  even 
then,  it  need  not  be  indorsed  on  execution.  Where 
property  is  sold,  and  return  does  not  shov  that 
It  was  appraised,  an  appraisement  maybe  proved. 
ThvTttan  V.  Barnes,  10-289,  '68. 

1686.  Where  proeeedln^  on  attachment 
do  not  show  ttiat  property  was  attached  in  pres- 
ence of,  or  awraised  Dy,  a  householder,  an  order 
for  its  sale  will  be  revened.  McNamara  r.  SXSb, 
14-516, '60. 

1887>  A  decree  in  chancery  rendered  in  '41 
was  replevied  same  year,  and  a  fi.  fa,,  in  '42,  was 
issued  against  principal  and  bail.  Execution 
was  levi«l  on  land,  which  was  appraised  under 
act  of  '43.  Held;  sheriff  could  not  justify  for 
not  selling  land,  on  ground  that  it  would  not 
sell  for  such  appraised  value.  OcddvxU  v.  SBi^er, 
8Blf.  116,'46. 

less.  Apprafsement  was  made  snfeject  to 
tncitmbraiiees*  Sate  was  so  made.  Incum- 
brances were  discharged  before  sale.  Hdd;  ven- 
dee not  compelled  to  take  at  sum  of  price  bid 
and  amount  of  supposed  incumbrances.  Gr^g 
V.  Strange,  8-366,  '52. 

1689*  In  suit  to  set  aside  sheriff's  sale  on 

Bvund  that  appraisers  did  not  deduct  alleged 
ens,  in  shape  of  leases,  against  property,  record 
did  not  show  leases  were  offered  in  evidence,  nor 
did  it  contain  copies  thereof.  Held;  S.  C.  could 
not  tell  whether  they  were  liens  or  not.  Monti- 
edlo,  etc,  Cb.  T.  Oner,  70-492,  'SO. 

n.  Watver.  JTndgmoKt  Withont  Belief. 

1690.  CosstttntloHal  law.  Statute  authoiv 
izing  entering  and  enforcing  judgments  without 
valuation  or  appraisement  is  constitntional. 
Smiik  V.  DoggeU,  14-442,  '6a   Cf.  lfr-33;  42- 

547  ;  58-123. 

1691,  Act  of  Dec.  21,  '58  (acts  sp.  sees.  '88, 
p.  39),  providing  that  all  judgments  recovered 
against  any  sheriff  or  other  public  officer,  or  sure- 
ties, for  breach  of  official  duty,  shall  be  col- 
lectible without  benefit  of  valuation  laws,  applies 
to  official  bonds  executed  before  it  took  effect, 
suit  upon  them  being  instituted  afterwardi*,  as  it 
relates  only  to  remedy.  Pierce  v.  MUb,  21-27, 
'63,  Cf.  aS-l.  Same  as  to  act  of '58(2  G.&H. 
220),  providing  tliat  judgments  for  money  col- 
lected or  held  bv  one  in  a  fiduciary  capacity, 
shall  be  so  collectible.  Potter  v.  SlaU,  23-607,  '64. 

1692*  Costs*  Statute  providing  for  rendition 
of  judgments,  without  relief,  does  not  contem- 
plate a  different  judgment  as  to  costs,  from  that 
in  respect  to  debt.  Judgment  for  debt  and 
costs  fs  an  entirety.  Mardndale  v.  TMette,  16- 
200,  '61. 

1693.  Sec.  381,  2  R.  S.  123,  authorizing  judg- 
ments waiving  appraisement  lawR,  is  sufficiently 
embraced,  in  title  of  act,  and  constitutional. 
lUky  V.  EUsmrth,  1 1-222,  '58. 

1694.  Law  authorizing  judgments  withont 
relief  upon  a  class  of  contracts,  is  general,  and 
constitutional.    Maknn  v.  Traber,  11-525,  '60. 

1695.  Married  women.  Appraisement 
laws  are  not  waived  by  a  married  woman  exe- 
cuting a  note  with  stipulations  to  waive  such 
law.   vlmfersoav.  TannehiU.  42-141,  '73. 

1696.  A  note' "waiving  appraisement  laws" 


is,  in  effect,  a  promise  to  pay  without  relief  from 
valuation  laws.    VeteyY.  Beyaoicb,  14-444,  '60. 

1697.  It  Is  error  to  render  Judgment 
waiving  apiirabement  laws,  upon  a  note  which 
does  not  waive  them.  iVott  v.  WaBbridge,  16- 
147,  '61.  Also  on  an  appeal  bond.  Mam  v. 
Grew-,  41-531,  '73.    Cf.  4S-141. 

1698.  Suit  upon  two  notes;  one  waiving  re- 
lief upon  valuation  laws,  and  other  dated  in  '39, 
previous  to  passage  of  statutes  upon  that  subject. 
Court  ^ve  judgment  for  amount  of  both  notes, 
collectible  without  relief.  Held;  that  there  was 
no  error  in  judgment,  as  one  note  expressly 
waived  relief,  and  other  was  governed  by  law  m 
'39,  which  gave  no  relief,  ^^law  v.  Toman,  1&- 
377,  '60. 

1699.  Law  anthorlzing  Judgment  and  ex- 
ecution withont  relief,  from  valuation  laws, 
where  in  contract  such  relief  is  waived,  is  valid 
as  to  notes  and  bills  of  exchange.  Quare,  whether 
upon  other  contracts  containiiw  such  waiver, 
judgment  can  be  so  rendered,  iuier  v.  Bobala, 
14-552,  '60. 

1700.  WalTerofapprdsement  alter  Jaig> 

ment.  Where  part  of  a  judgment  is  directed  to 
be  collected  witnout  appraisement,  and  execu- 
tion thereon  is  issued  and  levied  upon  property 
of  judgment  defendant,  who  conseote  that  officer 
shall  sell  such  property  without  appraisement, 
whereupon  officer  does  so  sell  same,  such  defend- 
ant can  not,  for  that  cause,  set  up  invalidity  of 
sale,  and,  in  absence  of  actual  fraud,  purchaser 
at  su  ch  sale  acquires  a  good  title  as  against  cred- 
itots  of  such  defendant  ^oehoeU  v.  ^/rne,  23- 
6,  '64. 

1701.  Snit  by  assignee  ag^nst  assignor  of 
a  note  payable  without  relief  from  valuation 
laws.  Judgment,  payable  without  relief,  etc 
Held;  judgment  right.  BeagUa  v.  S^fion,  7-496, 
'66. 

1702.  Bill  of  exchange  set  out  in  complaint^ 
contained  waiver  of  valuation  laws.  Warrant 
of  attorney  did  not.  Held;  as  it  was  to  bo  ap- 
plied to  cause  of  action  described  in  complaint, 
judgment  properly  rendered  without  benefit  of 
appraisement  laws.  Omklin  v.  Finnell,  1 2-394,  '59. 

1 703.  A  note  was  executed  In  Ohio,  by  a 
citizen  of  this  state,  payable  without  any  re- 
lief whatever  from  valuation  or  appraisement 
laws  of  Indians.  Snit  was  brought  upon  note 
in  this  state  against  maker,  and  court  rendered 
judgment  for  amount  tliereof,  and,  also,  that 
same  should  be  collected  without  relief  from  val- 
uation laws  of  Indiana.  Held;  judgment  was 
right.    LUHe  v.  Mlite,  3-544,  '62. 

1704.  In  an  action  byatnrnpike  compsny 
for  subscription,  judgment  may  be  "  renderea  col- 
lectible without  appraisement."  (1 B.  S.  '76, 661, 
sec.  19.  V.  R.  S.  '61,  3646.)  Steinmets  v.  V.  it  0. 
r.a>.,  67-457,  '77. 

1705.  Foreclosure  and  sale.  When  note» 
are  payable  without  relief  from  valuation  laws, 
and  such  provision  was  not  contained  in  mort- 
gage securing  notes ;  judgment  may  be  rendered, 
m  an  action  to  foreclose  mortgage,  for  sale  of 
mortgaged  premises  without  relict  from  valua- 
tion laws.    Heme  v.  Dibble,  45-120,  '73. 

1706*  Also,  when  note  did  not  make  such 
waiver,  and  mortgage  did.  Harris  v.  Makepeace, 
18-560,  '59;  Deam  v.  Morrison,  10-367,  '58. 

1707.  Where  a  note  is  given  without  relief 
from  valuation  laws  and  Rccurt-d  by  mortgage, 
and  complaint  for  foreclosure  prays  for  a  sale 
and  other  proper  relief,  a  judgment  of  sale  widi- 
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<rat  relief  msy  be  rendnred.  CSibA  t.  P&tffiM, 
17-209,  '61. 

1708*  WbeiecontracteconcerniDgwhichmat- 
tera  of  difference  submitted  to  arbitrators  aroBe, 
did  not  iraive  relief  from  appraisement  lav, 
feat  1  clause  in  arbitration  oond  prorldea 
thit  award  might  be  made  a  rule  of  court,  and 
judgmeat  entered  without  relief.  Heid;  under 
(Utute  of  '43,  judgment  was  properly  so  ren- 
dered. Anw  T.  B<mdy  14-7,  '59. 

1709.  Where  charter  under  which  a  snh- 
«ei1^n  was  made  provided  that  snbserip- 
tioiis  should  be  collected  without  relief,  etc., 
snd  suit  is  brought  upon  subecription,  after  a 
<oa£olidatioD  with  another  compaoy,  judgment 
a  properly  rendered  without  reliei,  etc.  Hatf- 
worik  T.  Jmutum  R.  Co.,  18-348,  '59. 

1710.  A|»pral8ement  waired  by  law.  A 
diev  a  foreign  bill  of  ezchan^  for  accommoda- 
tioo  of  B,  who  waa  to  accept  it,  and  negotiate  it 
vhererer  he  could.  It  was  not  drawn  b>  be  dis- 
«nmtedin£kate  AmJr^/Rd»aiia,butBhad  itdia- 
«oanted  at  such  bank.  A  judgment  was  recSv- 
«cdnponit  Neither  bill  nor  judgment  waived 
appraisement  laws.  Afterexecution  bad  isBued, 
bank  asked  an  order  directing  sheriff  to  levy  and 
collect  it,  without  appraisement  Motion  was 
predicated  upon  an  act  of  '43.  (acts,  p.  52,  sec.  2), 
providing  that  whenever  bank  should  discount 
any  bill  of  exchange,  etc,  prepared  to  be  dueaunUd 
ta  tame,  etc,  no  appraisement  should  be  allowed, 
etc.  Motion  was  overmled.  MM;  not  error. 

Bamk  htd.  -v.  HbUand,  11-160,  '68. 

1711.  Provision  of  statute,  in  reference  to  a 
rendition  of  a  judgment  collectible  without  re- 
lief to  la  case  of  fraadulent  conrejanees,  can 
not  be  extended  to  a  personal  judgment  for 
TTongful  conversion  of  property,  fraudulently 
*old  to  defendant  hj  debtor.  Latter  judgment 
is  collectible  only  with  relief.  Wkite/iaU  v.  CVkiw- 
M  87-147,  '71. 

1712.  Fladlaffof  a  iorr  that  an  attachment 
at  time  writ  iBsued,  hu  soM  Ug  property  with 
iiteit  to  hinder  and  delay  Us  creditors,  is  not 

^offident  to  authorize  a  sale  without  appraise- 
neot,  unless  it  be  followed  by  an  order  by  court 
to  that  effect.    Shirk  v.  Wilaon,  13-129,  '59. 

1718.  A  ease  will  not  be  rerersed  on  ac- 
-foait  of  error  In  rendering  a  Jnd^ent  col* 
ieetiUe  without  relief.  Only  that  portion 
vhich  directs  that  judgment  be  collected  with- 
out relief  will  be  reversed.  WhUe/taU  t.  Onav- 
M  87-147,  '71;  CP,  AC.  Jt.  Cfa-T.  Walker,  14- 
364,'80. 

111.  Appraisers. 

1714.  BlsqaallfleatioD.  One  whose  tuter-in- 
i",  niece  and  nepA«ui  owned  land  along  line  of  a 
ditch,  is  disqualified  to  act  as  an  appraiser  to 
UMH  benefits ;  and  an  assessment  made  by  two, 
lie  being  one,  u  void.  High  v.  Sig  Oredc  D.  Am., 
44-35t73. 

171o.  Appraisers  ander  law  of  '43,  must  be 
diiinterested  and  credible  freeholders.  MamiTie 
^.MvpJ^,  8-272,  '56;  under  law  of  '38,  credi- 
1>1«  honaeholders.  Leach  v.  Saxam,  8  Blf.  68,  >46. 
CLR.8.  '81,706,  734. 

1718.  One  who  has  acted  as  an  appraiser  of 
R>1  ertate  for  purpose  of  a  judicial  sole  is  nota 
^ntmsted  person  competent  to  act  as  an  ap- 
pniser  on  a  re-appraisement  of  same,  even 
luog^  first  appraisement  be  Toid.  A  sale  based 


on  snch  apj^raisement,  will  be  enjoined.  Court 
will  not  decide,  that,  if  tiale  had  taken  place  u  nder 
such  an  appraisement,  it  would  have  been  void. 
Bowlet  V.  Soui,  60-267,  '77. 

1717.  A  party  to  a  partition  snlt  will  be 
held  to  be  a  competent  appraiser  of  lands, 
upon  proceedings  being  taken  for  sale  thereof,  if 
it  do  not  appear  that  he  is  an  heir,  a  devisee,  a 
legatee,  or  a  purchaser  of  some  part  thereof,  or 
that  he  is  otherwise  interested.  iShuU  v.  iTeimon. 
12-34, '60. 

1718.  Appraisement.  Assessment  on  ae- 

coont  of  ditch.  Under  act  of  Mar.  11,  '67,  2  B. 
S.  76,  484,  complaint  to  recover  amount  of  assess- 
ment on  account  of  construction  of  a  ditch  or 
drain,  must  allege  that  appraisers  were  disinter- 
eated  freeholders  of  county  in  which  application 
was  made,  and  not  of  kin  to  any  of  parties.  Laugh- 
tin  V.  Ayrea,  66-445,  '79;  Seits  v.  Sind,  62-253, 
'78.   Cf.  62-327,  469 ;  67-206. 

1719.  Duty  of  officer.  Where  an  execution- 
defendant  claims  land  as  exempt,  and  selects 
a  freeholder  as  an  ai^ralser,  and  such  freeholder 
is  not  a  householder,  sheriff  must  choose  an  ap> 
praiserfbr  him.  f^augUer  v.  Detiney,  10-103,*o8. 

1 720*  Officer,  levying  on  several  pieces  of  prop- 
erty by  virtue  of  same  writ,  may  select  dlBerent 
persons  to  appraise  different  pieces.  Statute  not 
requiring  it,  they  need  not  l>e  swom.  WiUr. 
WkUaei/,  lfr-104,  '6a 


IT.  Miscellaneous. 

1721.  Erroneous  In  form.  A  judgment  waiv- 
ing appraisement  laws  ought  not  to  be  taken, 
when  evidence  does  not  authorize  It,  but  if  judg- 
ment is  not  excepted  to,  its  form  is  waived.  JolM- 
aon  V.  PHne,  5»-^51,  '76.  Cf.  Lewis  v.  Edward$, 
44-33^  '73;  Atkieson  v.  Mart^  80-242,  '72. 

1722.  Appraisement  of  lands.  Exemption. 
B  claimed  certain  lands  exempt  from  execution, 
on  which  was  situate  a  saw-miU  owned  by  him 
and  A,  jointly ;  mill,  by  agreement,  was  raided 
as  personal  property.  ifeM;  B  had  ri^httohave 
land  appraised  without  regard  to  any  interest  he 
may  have  in  mill ;  and  it  land  die!  not  exceed 
amount  allowed  by  law  as  exempt,  he  could  thus 
claim  it  against  a  creditor  having  a  judgment 
lien  on  land.    Young  v.  Baxter,  65-188,  '76. 

1 728.  Mandate  to  compel.  Where  sheriff 
held  an  execution  againat  property  of  A,  not  yet 
levied,  and  also  had  in  hands  a  surplus  of  money 
derived  from  a  sale  of  property  in  satisfaction  of 
a  prior  execution  in  favor  of  a  third  person,  and, 
after  such  sale,  but  before  he  had  received  such 
surplus,  A's  wife,  on  behalf  of  A,  who  was  absent, 
had  prepared  and  verified  a  schedule  of  A's  prop- 
erty and  presented  it  to  sheriff,  notifying  him 
that  she  had  selected  a  competent  person  as  ap- 
praiser, and  demanding  appraisement  and  ex- 
emption, A  being  a  resident  freeholder  of  county. 
Had;  in  action  by  A's  wife  mandate  would  he 
to  compel  sheriff  to  cause  A's  property  to  be  ap- 
praised, and  amount  exempt  by  law  to  be  set 
apart.    P>ulney  v.  Burkhart,  62-179,  '78. 

1724.  Where  appraisement  was  read  in  evi- 
dence without  objection,  any  defect  in  affidavit 
of  appraisers  would  go  only  to  competency  of 
appraisement,  and  not  to  its  weight,  and  where 
not  made  cause  for  motion  for  new  trial,  auffi- 
cienCT  of  snch  affidavit  is  not  presented  to  S.  C. 
Mmaiedh  Syd.  Oa.  v.  Oreer,  7<M92,  '80. 
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APPRENTICESHIP. 

172fi.  Amrentlcesliip.  Articles  of.  ^ 

reason  of  inability  of  parents  to  support  their 
child,  overseers  of  poor  may  bind  such  child  by 
indenture  of  apprenticeship  during  minority. 
But,  if  such  indenture  has  not  "assent  of"  pro- 
bate judge,  "indorsed  therein,"  and  signed,  ac- 
knowledged and  recorded  according  to  law,  in 
office  of  clerk  of  probate  court,  it  will  be  void. 
Huntudeer  v.  Elmore,  54-209.  76:  Ct  BoUon  v. 
JftOer,  e-262. 

1726*  Mjurterof  such  snapinentice  is  not  en- 
titled to,  bnt  is  liable  for,  labor  or  servicee  of  in- 
fant, rendered  dniing  his  minoiitjr*  ^  OL  £9- 
869;  67-683. 

1727.  Arts,  of  apprenticeship,  under  statnte, 
must  be  in  writing.  Z!mik-v.  Suxward.  26-427, 
'66. 

1728.  Whereafotherstgnstlicartlelesor 
apprentteeshlp  of  liis  son,  simply  to  signify 
his  assent  to  them,  be  can  not  be  a  party  to  a 
suit  upon  articles.  Tru^lood  v.  TruMood,  8- 
195,  '56. 

1729.  Where  a  covenant  in  an  indenture  of 
apprenticeship  is  with  apprentice,  with  consent 
of  guardian,  ne  should  sue  alone  for  breach. 
Brock  V.  Parker,  6-538,  '64. 

1 780.  Consent  of  parent  not  a  snretTshlp. 
Covenant  by  A  against  B  and  C  upon  following 
indenture  of  apprenticeship:  "This  indenture 
made,  etc.,  between  B,  and  C  his  father,  of  one 

fart,  and  A  of  other,  witneeseth  that  said  B  hath 
y  bis  own  free  will,  and  with  consent  of  C,  his 
father,  testified  by  bis  signature  to  these  presents, 
put  himself  apprentice,  etc.  Following  is  conclu- 
sion :  "  In  testimony  whereof  parties  nave  here- 
unto set  their  hands  and  seals  date  above  men- 
tioned. B.  [L.S.]  C.  [l.8]  a.  [i-s.]"  There 
are  no  covenants  inserted  on  part  of  breach  as- 
signed, that  apprentice  had  absented  himself, 
etc  Held;  father's  execution  of  indenture  was 
a  mere  expression  of  his  assent  to  it  as  required 
by  statute,  and  that,  as  be  had  entered  into  no 
covenants,  this  action  could  not  be  sustained. 
Socket  v.Johnatm,  3  Blf.  61,  '32. 

1781.  An  Indenture  apprentlcediip  by  a 
minor  Is  not  binding  on  mm  at  common  law, 
nor  under  statute,  unless  sanctioned  by  a  parent 
or  guardian.  JSamei/  v.  Owen,  4  Blf.  337,  '37. 

1782.  An  indenture  by  an  overseer  to  ap- 
prentice a  pauper,  shoving  that  it  is  not  author- 
ised by  statute  of  R.  C.  '31,  381,  is  void.  Parol 
evidence  is  not  admissible  to  prove  a  different 
pound  for  deed  in  order  that  it  may  be  author- 
ised is  not  admissible-  Qucere,  would  such  be 
admissible  if  deed  on  its  face  sAoued  facts  making 
it  void.   Demar  v.  Simonson,  4  Blf.  132,  '36. 

1 788.  R.  C.  '81,  S81,  anthorizlnff  overseers 
of  poor  to  put  out  as  apprentices  all  poor  chil- 
dren  whose  parents  are  dead,  or  unable  to  sup- 
port them,  does  not  authorise  such  action  when 
parents  are  living  unless  fmmd  unable  to  main- 
tain them.   Stanton  v.  iStOe,  6  Blf.  83,  '35,  '41. 

1784.  Such  contracts  are  not  assignable,  ex- 
cept with  consent  of  parties.  Burger  v.  Riee,  8- 
125,  '51. 

1735.  Bomicne.  Where  an  apprentice  was 
absent  from  state  for  more  than  six  months,  in- 
tending to  return  to  his  master  as  soon  as  cir- 
cnm stances  would  permit.  Held;  he  had  not 
lost  his  residence.   Muidox  y.  SUtte,  82-111,  '69. 


APPROPRIATION. 

L  <y  Realty  by  mght  of  SmiMOd  Domm. 

When  exercised. 

II.  Bemedy  lo  Appropriatt. 

III.  Remedy  of  Owner. 

IV.  Right  y  Entry  and  FimemUm, 
V.  What  TaJcen. 

VI.  Damages. 

VII.  A^tn^triatims  of  Streets. 

I.  Of  Realty  by  Blglit  of  Eminent  Dmubu 
When  Exercised. 

Sm  Emmmt  Domain. 

1736.  Power  of  state.  Property  may  b& 
taken  for  public  use,  by  taxation,  without  com- 
pensation. It  is  only  taking  of  specific  pieces 
of  property  that  is  prohibited  by  constitution. 
aty  Lo^apoHj.  59-226,  '77 ;  ^ 

1787.  A  city  posHffies  no  power  to  con- 
demn and  appropriate  property  tor  construction 
of  a  sewer  on  ana  across  pnvate  property.  Allta 
V.  Jones,  il-438,  '74, 

1788.  See  this  case  for  construction  of  forty- 
third  and  fifty-first  subdivision  of  section  5Sf  of 
act  of  '67,  for  incorporation  of  cities. 

1789.  City  of  Evansville  passed  an  ordinance 
prohibiting  erection  of  any  house,  etc.,  on  mar- 
gin of  Ohio  river  "between  Water  street"  in 
said  city,  *'  and  said  river  "  in  front  of  or  adjoin- 
ing said  city.  City  had  power,  under  her  char- 
ter, as  a  police  regulation,  to  establish  water 
lines  and  to  make  reasonable  provisions  for  pro- 
tection of  navigation,  and  could  prohibit  erec- 
tion of  buildings  below  high  water  mark  which, 
would  have  a  tendency  to  obstruct  navigation; 
but  this  powerdoGS  not  extend  to  property  above 
higb  water  mark.  This  would  be  exercising 
rijfht  of  eminent  domain  in  appropriation  of 
pnvate  property  for  public  use,  without  making- 
any  provision  for  compensation.  Ordinance  does 
not  come  within  power  of  legislation.  Martin  v. 
Ciiv  EvansriUe  82-85.  '69. 

1740.  Rlrhts  antborlzed  by  statnte  of  em*^ 
Inent  domain  and  taxation,  may  be  exercised  for 
public  purposes,  where  no  constitutional  restric- 
tion forbids.  Anderson  v.  Kerns  Draining  Co.,  14- 
199,  '60. 

1741.  When  and  how  exercised.  Right  of 
eminent  domain,  is  one  which  should  be  watched 
with  great  vigilance.  It  lies  dormant  in  state 
until  legislative  action  is  had  pointing  out  oc- 
casion, mode,  conditions,  and  agencies  for  its 
exercise;  and  should  never  be  exercised  except 
when  public  interest  clearly  demands  it,  and  then 
cautiously  and  in  accordance  with  law.  AUen  v. 
Jones,  47-438, '74. 

1742.  Such  mode  must  necessarily  be  pro- 
vided by  legislature.  JUeCormid:  v.  Pres.  Totnt. 
LafayOie,  1-48,  '48.  And  in  the  manner  and  for 
purposes  authorised.  Water  IFonb  Co.  v.  Bwi- 
hart,  41-364,  '72. 

1 748.  Private  wan.  Statute  authorlunglo- 
cation  of  private  roads,  so  far  as  it  undertakes 
to  appropriate  private  property,  under  ngbt  of 
eminent  domain,  is  unconstitutional.  W&d  v. 
Dieg.  48-456,  '73 ;  Steimrt  v.  Harfman,  46-331,  '74. 

1744.  If  legislatureattemptjUnderthis power, 
to  take  property  not  for  public  use,  courts  may 

firevent  it.    It  can  only  be  exercised  when  pub' 
ic  exigencies  require  it.    Water  ITorfa  O). 
Bvrkkart,  41-364,^2. 
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174&.  For  poblle  uses,  goTenimeiit  has 
rigU  to  exerase  Its  powers  of  emiDent  do- 
maiD  and  take  private  property,  giving  juat 
compensation;  but  for  poblic  convenience,  it 
fais  not.   Proihar  I.  ROo.,  68-16,  75. 

1746.  Pablie  use  and  ntUity.  What  is  to 
be  regarded  as  a  public  object  in  taking  of  pri- 
Tftte  property,  ana  in  awcBBment  of  tazes^ls  a 
qnestion  of  great  diflBcaltj.  Andamn  T.  Ktnu 
MvhvCb.,  14-109, '6a 

1747.  fiuildingoi  HtnghaB  been  held  of  pub- 
licoae.  ^tuuttna  v.  £awmw&  8 Blf.  266, '46.  AlsOy 
coDstractioQ  of  public  iUghwajS.  Dron&en/erv. 
fieai,  11-120, '58.  Also,  improvement  of  streets 
in  city.  Siiyder  v.  Roc/^aorL  6-237,  *55.  Also, 
draliage  of  marshes  aBO  iwnds  for  promo- 
tioD  of  public  health,  bat  not  if  simply  to  make 
land  more  productive.  Anderaon  v.  Kerns  Drain- 
Mjr  Ok,  nqonu 

1748.  Ri^t  of  determining  necesBiQr  of  work 
■17  be  delegated,  as  in  estauishment  of  fai^- 
TiTS)  and  section  of  mili-daiD8(When  court  and 
jnrM  may  determitke  it.  Waier  Fbnb  Cb.  t.  Bvrlh 
kart,  41-864,  '72. 

1749.  EmlaeBt  domain.  Ditches.  AVhen 
it  has  been  aniformly  held  that  a  ditch  can  not 
be  established  without  proof  of  public  utility,  in 
casn  not  on  appeal  ana  where  evidence  is  not  on 
ncord,  presumption  is  that  BDch  proof  was  made. 
Oumben  t.  Kyle,  67-206,  '79. 

1760.  Annexation  of  property  to  a  clt^  does 
not  take  property  from  owner  nor  effect  his  pri- 
vate righL  It  changes  only  jurisdiction.  StUa 
V.       Jwfpofis,  56-615,  '77. 

1761.  Jorisdietlon  in  action  for  assess- 
■eat  of  damages  for  lud  taken  Ity  railroad 
coapanles,  is  concamnt  in  C.  C  and  C.  P.  C. 
Bugka  T.L,E.AP.M.Q>^  81-175,  '63. 

n.  Remedy  to  Appropriate. 

1768.  It  is  clearly  within  power  of  l^^la- 
tnre  to  provide  form  of  notice,  as  well  as  time 
and  manner  of  giving  it  Same  authorities  go 
80  far  as  to  say  no  notice  at  all  is  necessary. 
That  seizure  of  property  issnfficientnotice perse. 
Birta-Y.Sbmty  7S-3,  '80. 

1765.  Netlee  to  Jostlee  to  assess  damages. 
ChartCT  of  tDTorake  companies  Teqniied  a  notice 
to  be  given  to  a  jastice  to  assess  damages  to  lands 
qtpmpriated,  but  prescribed  no  form.  A  notice 
Goopled  with  a  complaint,  as  in  an  action  against 
owner  of  land  songht  to  be  appropriated,  is  suf- 
ficienL  Heaefy  v.V.  MlS.  ele^  TuntpiiK  Co.,  62- 
117,  TS. 

1764.  Otjeetlon  to  petition  for  approprla- 
ttea.  Waiver.  Objections  to  form  and  char- 
ts of  petition  or  instrument  filed  in  dork's 
ofice  eeelciiig  an  appropriation  of  lands,  will  be 
deemed  as  waived  u  not  made  till  late  in  pro- 
wdiogB.  L.aAS.W.R,QKT.  Atehmon,  58- 
163,^ 

1766.  Statnteslbrconstmction.  Statutes, 
■Qthoiizing  taking  of  private  property  for  public 
QMS,  ate  not  to  be  extended  by  inference ;  but  are 
not  to  be  construed  ao  literally  or  so  strictly  as 
to  defeat  evident  purpose  of  legislature.  Praiher 

We  J.  Jf.  «t  /.  k  Co.,  68-16,  '76. 

1366.  Compensation.  Old  and  new  consti- 
tatioQs  of  this  state,  require  compensation  to  be 
oude  for  lands  appropriated  for  public  uses. 
Utter  leqairas  it  to  be  tendered  before  taking. 


JWAerv.  J:3/:(t/.i£.Cb.,68-l6,'75.  Cf.fliHi- 
tinaT.  Lawrmee,  8  Blf.  266,  '46;  Eiibottom  t.  Me- 
Oure,  4  Blf.  505,  '38. 

1767.  Canal.  Complaint.  Damages.  Com- 
plaint by  Wabash  and  Erie  Canal,  grantee,  from 
state,  all^;ed  title  to  land  in  state  as  follows : 
"Before  appropriation  of  said  lands  b^  state, 
same  belonged  to  A  B ;  that  *  *  state,  in  exer- 
cise of  her  power  of  eminent  domain,  *  *  ap- 
propriated said  land  to  be  ased  in  construction 
of  said  canal,  and  constructed  said  canal  upon 
and  across  same ;  *  *  that  no  record  was  kept 
of  said  appropriatioo,  *  *  or  if  kept,  it  has  been 
lost."  Had;  appropriation  was  sufficiently  al- 
leged. ^Id,  also;  complaint  need  not  uuege 
assessment  and  payment  of  damages  to  A  B  under 
act  of  February  6,  '35.  [Acts  1835,  p.  26.]  AVf- 
mm  V.  FUming,  56-510,  '77. 

1768.  Charter  of  a  railroad  company  con- 
tained a  provision  that  where  any  person,  through 
whose  land  road  might  run,  should  refuse  to  re-- 
linqaish  same,  or  when  a  contract  between  par- 
ties could  not  be  made,  corporation  might  give 
notice  to  a  jastice,  etc.,  of  facts,  and  jastice  should 
summon  owner,  etc.,  and  appoint  twelve  disin- 
terested men,  etc,  who,  after  having  taken  an 
oath,  etc.,  should  view  land,  etc.,  and  after  hav- 
ing taken  into  consideration  advantages  as  well 
as  disadvantages  road  might  be  to  same,  should 
report  whetherpeison  was  entitled  to  damages 
or  not,  ete.  Held;  provision  was  contrary  to- 
common  right,  and  should  be  strictly  construed. 
HtU;  it  was  inapplicable  except  where  company 
had  taken  initiative  in  assessing  damages.  Held,- 
it  was  only  applicable  where  land  appropriated, 
was  part  of  a  tract  with  which  road  came  in  con- 
tact. HeJd;  if,  when  assessment  was  made,  road 
was  not  in  contact  with  land  taken,  circumstance- 
that  it  had  been,  as  originally  laid  oulL  was  of- 
no  importance.  Evard  y.  L.as  U.  M.  B.  Co.,  7— 
711,  '66. 

1769.  City.  Improrements.  DamageH.  In 

proceedings  to  open  a  street  and  appropriate 
property  therefor,  a  city  is  immediately  liable 
for  value  of  property  appropriated,  as  reported 

by  commissioners  electra  for  purpose,  as  soon  as 
council  accept  terms  of  report  of  such  commis- 
sioners ;  and  treasurer  should  then  be  directed  ta 
tender  amount.  City  can  not  wait  for  collectioa 
of  assessments  for  benefits.  OUy  LafayeUe-v.  ^ulta. 
44-97,  '78. 

17W>.  Vntn  sneh  aeeeptanee,  proceedings 
be  discontinued,  or  report  rejected.  Id. 

1761.  After  snch  acceptance,  appropriation 
is  final  and  complete  as  against  city,  and  can  not 
be  abandoned  or  revoked,  so  as  to  defeat  owner'a 
right  to  money.  Jd. 

1768.  An  appeal  will  not  prevent  city  from 
proceeding  witn  improvements ;  and  on  appeal, 
only  questions  will  be  r^iularity  of  ptoceeaings 
and  amount  of  damages.  Id. 

176S.  Jnrlsdictional  filets.  In  a  proceed- 
ing for  appropriation  of  lands  under  section  15  of 
railroad  act,  court  is  possessed  of  jurisdiction 
when  two  jurisdictional  facts  are  shown :  ( 1 )  fil- 
ing of  instrument  of  appropriation,  and  (2)  ser> 
vice  of  a  copy  thereof  on  owner  of  land,  T. 
Sffinn^,  86-454, '71.   Cf.  78-499. 

1764.  Appro|HlatloB  for  ImprorementB* 
Wben  report  of  commissioners  contains  no  es- 
timate  of  value  of  property  to  he  occupied  for 
purposes  of  improvement,  or  of  value  of  particu- 
lar lots,  or  parts  of  lots  appropriated,  proceed- 
ings will  be  erroneous  and  can  not  divest  rights 
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of  owners  of  property  affected.  MeKenum  v.  OHy 
m.  Remedy  of  Owner. 

See  Ocmah,  OUua,  DUekingAaeoeiatioiw,  Highways, 
TowntandTtaiapikee. 

1 706.  Where  a  speeUl  remedy  is  given  by 
statute,  for  taking  of  private  property  for  public 
use,  that  remedy  only  can  be  followed.  IndL  Cmt. 
R.  Co.  v.  Oakes,  20-9,  '63 :  McCormaek  v.  T.  H.  & 
M.  R.  Co.,  9-283,  '57.  But  not  by  owner  of 
property.  Qraliam  t.  G  L  G  R.  Oa.^  27-260, 
m;  48-194;  86-468. 

1766.  Assessment  of  damages.  An  applica- 
tion for  a  writ  of  assessments  must  contain  a 
precise  description  of  land  taken  by  a  railroad 
or  other  company.  A  description  as  follows 
"  extending  diagonally  through  said  tract  of  land 
(correctly  described, )  from  a  point  near  north- 
east comer  to  a  point  near  southwest  comer"  is 
insafficient.  1.  S:  V.B.<h.T.  A'enomt  64-121, 
^6. 

1767.  Trespass.  Action  against  a  railroad 
■company  for  anlawfully  entering  upon  and  tak- 
ing posBesaion  of  land,  without  first  having  taken 
legal  steps  to  appropriate  or  condemn  it  for 
-damages.  Held;  not  entitled  to  value  of  land 
for  damages;  but  only  compensation  for  that 
which  company  has  done  to  it,  increased  by 

S roper  punitive  damages.  Anmraoitt  dc.  R.  R. 
b.  V.  Kvmodte,  64-314  '76. 

1768.  Trespass.  When  an  owner  of  land 
had  appeared  to  a  proceeding  nnder  fifteenth 
section  of  railroad  act  for  appropriation  of  a 
part  of  his  land,  and  had  excepted  to  award  of 
appraisers  and  had  appealed  to  circuit  court,  he 
«an  not,  pending  such  appeal,  maintain  an  action 
of  trespass  and  injunction  against  agents  of  rail- 
road company  for  enteringupon  ana  appropriat- 
ing land  condemned  for  use  and  constraction  of 
road.  His  only  remedy  is  to  prosecote  his  ap- 
peal and  obtain  damages.  Neg  v.  Smmnes,  86- 
454,  '71. 

1769.  Filing  claims  for  damages.  Wairer. 

When  land  is  appropriated,  in  pursuance  of 
provisions  of  a  statute,  which  requires  owner  to 
nle  his  claim  for  damages  within  limited  time, 
a  failure  to  make  such  claim  within  time  is  a 
waiver.   JVe/wn  v.  Fleming,  66-310,  '77. 

1770.  Land  seized  by  a  railroad  company, 
without  having  first  assessed  damages  and  ten- 
dered same,  can  be  recovered  in  an  action  there- 
for. OraAam  v.  C  ALGR.  W.  Co.,  27-260,  '66. 

1771.  Remedy  in  such  a  case,  is  by  injunc- 
tion. ^d0aery.KH.&8uL.Tv»riipikeGo,,%Z- 
423,  '64.  This  case  is  strongly  doubted  by  Qror 
JiaMV,GAI.GR.W.  Co.,  simm. 

1778.  Only  remedy  is  one  for  aBsessment  and 
recovery  of  damages.  I.  C.  R.  W.  Co.  v.  Oakes,  20- 
«,  '63;  Nidi  V.  W.  W.  V.  Garud  Co.,  4-431,  '53; 
Kimble  V.  W.  W.  V.  Carud  Cfa.,  1-285,  ■48:  Omicca 
V.  H.  Canal  Co.,  2-688,  '51 ;  i.  <fc  /.  Ji.  fi.  Cb.  v. 
SmUh,  6-249,  '55.  [This  mle  changed  ^  the 
new  constitution.  Qirdum  t.GAI.  V.R.W.  Co., 
«7-260,  '66.1 

1778.  Iiynnetlon.  A  railroad  company  can 
not  be  enjoined  from  appropriating  land.  Own- 
«r  is  protected  by  law  in  requiring  company 
to  tender  amount  of  damages  occasioned  by 
taking  land  before  taking.  A.  A  G  R  R  Co. 
V.  JtfiSer,  66-88,  '77. 

1774.  Title  In  trustee.  A  trustee  or  agent 
.lias  no  power  to  bind. real  owner,  by  granting 


permission  to  third  parties  to  appropriate  prop 
erty  for  making  improvements,  when  such  third 

fiarties  know  real  owners,  although        title  of 
anda  rests  in  such  trustek  or  agent.   JAi&Mr  t. 
Blake,  66-127,  *TI. 
1776.  Wairer  of  eonstltatlonal  rigkt.  A 

Krson  by  making  a  contract  to  sell  a  strip  ol 
id  to  a  railroad  company,  and  putting  com- 
pany into  possession,  waives  his  constitutional 
right  to  have  his  damages  assessed  and  tendered 
before  possession.  B.P.A.GJS.O0.Y.  Highlani, 
48-381,  '74. 

1776.  Owner  of  land  filed  in  office  of  clerk  of 
C  P.  in  vacation,  his  application  for  appoint- 
ment of  appraisers  to  assess  damages  which  he 
had  sustained  by  construction  of  a  railroad 
through  his  land.  Bailroad  company  were  not 
notified  of  proceedings,  until  damages  had  been 
assessed.  Court,  at  next  term,  ordered  that  pe- 
titioner should  have  execution  against  company 
for  damages  assessed,  etc.  proceedings 
were  properly  instituted  under  R  &  '52.  But, 
hdd,  order  for  execution,  etc.,  was  erroneous.  G 
AS.R.O0.V.  Riehardson,  7-643,  '56. 

1777.  Limitation.  General  improvement 
act  of  '36  is  in  force  so  far  it  is  unchanged  by 
subsequent  le^lation ;  and,  by  that  act,  claims 
for  damage  to  lands  by  construction  of  public 
improvements,  must  be  made  in  two  years  after 
a^|>ro|Hriation.    W.  W.  V.  Guud  Co.  v.  Faria,  2- 

1*7781  Consoqnenttal  damai^  Where  no 

part  of  property  of  an  existing  company,  or  of 
an  individual,  is  taken,  unless  statute  plainly 
authorizes  a  proceeding  to  assess  damages  for 
consequential  injuries,  such  damages  may  be  re- 
covered in  an  ordinary  action  at  law.  £.AG 
R,  Co.  V.  Dick,  9-433,  'b7 ;  L.  P.  B.  Co.  v.  N.  A.  A 
&  R  Co.,  13-90  '69. 

1779,  Remedy  as  to  damagm.  Where  no 
part  of  property  of  an  existing  company,  or  of 
an  individual,  is  taken,  unless  statute  plainly 
authorizes  a  proceeding  to  assess  damages  for 
consequential  injuries,  such  damages  may  be 
recovered  in  an  ordinary  action  at  law.  L.  P. 
Co,  v.N,A.AS.R  Co.,  18-90,  '59;  9-433,  '57. 

1780.  In  constmction  of  work  for  which 
property  of  another  is  taken,  reasonable  care 
and  Fkill  must  be  exercised,  or  party  will  be  lia- 
ble to  an  action  for  tort,  as  at  common  law.  X. 
P.  R.  Co.  V.  iV.  A.A&R  Co.,  18-90,  '69. 

1781*  In  an  action  in  nature  of  an  action  on 
case  to  recover  such  damages,  it  may  be  pre- 
sumed that  plaintiff  had  claimed  and  recovered 
under  statute  such  damages  as  location  selected 
would  occasion.  Id. 

1782.  A  party  proceeding  under  statute  to 
recover  such  damages,  may  have  an  injunction 
till  damages  are  paid ;  and,  perhaps,  to  control 
location.  In  proceeding  for  assessment  of  dam- 
ages, question  of  location  is  examinable.  Id,  CL 
86--463;  26-53  ;  48-194;  28-623;  68-137. 

1788.  Remedy.  It  is  only  where  a  company 
has  taken  possession  of  or  appropriated  property 
in  construction  of  her  work  that  she  may  be 
sued  for  damages  in  mode  prescribed  in  act  of 
incorporation.    I.  C.  R.  Co.  v.  Boden,  10-96,  *6& 

1784.  Practice.  Billbyowneroflandagainst 
N.  A.  &  S.  R.  Co.,  to  enjoin  company  from  con- 
structing their  road  through  his  land,  on  ground 
that  company  had  not  assessed  or  tendered  to 
him  his  damages,  etc.  Bill  did  not  aver  that 
plaintiff  was  called  upon  by  an  agent  of  com- 
pany, for  a  release  of  right  of  way,  before  corn- 
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mencemeot  of  operations  by  company  upon  line 
of  road.  Held;  it  must  be  presumed  that  com- 
plainant was  thus  called  upon,  pursuant  to  re- 
quirement of  charter.   2f.  A.A  S.  R.  G>.v.  Om- 

1785.  Bill  did  not  aver  that  plaintiff  had 

filed  any  claim  with  company  for  damages.  Held; 
it  must  be  presumed  that  he  had  filed  none.  Id, 

1786.  MaDuer  of  proceeding  against  T.  H.  and 
K  B.  G>.,  for  entering  upon,  talcing  possession 
-of,  and  using  land,  is  prescribed  by  sec.  3,  chap. 
-50,  Loc  laws,  '49.  MeOonnaek  t.  T.  H.  d  R. 
E  Cb^  »-283,  '57. 

1787.  AppeaL  ProceedingB  to  wpropriate 
lindB  under  section  15, 1 B.  B.  "Tft,  p.  704,  for  rail- 
road  purposes,  can  be  reviewed  on  appeal  to  cir- 
cuit court,  and  all  qneetions  concerning  inad- 
equacy of  damages  again  adjudged,  and  proceed- 
ings or  exceptions  amended  as  required.  P.  Ft. 
WlA  aS.%Oo.  V.  Svinnetf,  69-100,  '77. 

IT.  Rlcht  of  EntiT  and  PMsessioa. 

1788.  Cities.  A  city  can  not  appropriate 
ground,  without  first  assessing  damages  and  ten- 
dering same,  in  making  improTements.  yaUner 
T.  Blake,  6«-I27,  '77 ;  CUy  De^  v.  Evom,  86-90, 

1789.  "  Act  authorizing  president  and  trus- 
tees of  town  Lafayette,  to  open  and  grade  streets 
and  construct  sidewalks  in  said,"  etc.,  approved 
■Jan.  19,  '46,  is  constitational,  and  iiathoriEes 
said  corporation.  In  certain  cases  to  use  prirate 
property  without  first  making  compensation 
therefor.  MeCormick  v.  JFVea'L  dc.  Tovm  Lafayette, 
l-*8,'48.  Ci.RuboCUmv.Meaure,4B\tm,'58. 

1790.  Payment  of  Damages.  Possession  and 
nse  of  land  taken  by  W.  W.  v.  Canal  Companp' 
bv  right  of  eminent  domain,  are  upon  a  condi- 
^on  subsequent  that  they  will  not  be  in  default 
with  leqiect  to  payment  as  prescribed  by  char- 
ter nor  with  respect  to  erecting  of  works  for 
which  land  is  taken.  And  it  mar  oe  that,  should 
any  pawn  claiming  under  sud  company  re- 
main, after  snch  default,  in  possession  of  land  so 
taken,  he  would  be  considered  as  a  trespasser  ab 
mfio.   Hankins  T.  Lawraux,  8  Blf.  260,  '46- 

1791.  Appropriation  of  private  propertjr  for 
public  use  bv  a  private  corporation  is  prohibited 
by  constitution,  unless  just  compensation  there- 
for be  jfrsf  assessed  and  tendered.  Sidener  v.  Nor- 
rixom  H.  A  Su  L.  T.  Co.,  28-623,  '64.  Gf.  27- 
280  ;  86-463. 

1792.  To  make  assessment  there  are  two 
modes:  (1)  Section  7  Turnpike  act,  1  G.  &  H. 
474.   (2)  2  G.  &  H.  315.  Id. 

1798.  Paymeat  of  damages.  When  amount 
of  damages  to  be  incurred  by  opening  of  a  high- 
viy  is  ordered  to  be  paid  out  of  county  treas- 
ury, commissioners  may  treat  case  as  one  where 
amount  is  deposited  in  treasury  for  use  of  par- 
ties entitled  to  same,  and,  without  tendering 
same,  proceed  to  order  road  to  be  opened.  Rvd- 
m  V.  Sate,  4<M85,  '72. 

1794.  lUgllt  of  entry.  Party  on  whose  be- 
half an  assessment  of  damages  Is  made,  must 
tender  amonnt  assessed  before  right  of  entry  can 
arise;  and  if  it  should  be  important  that  entry 
■boald  be  made  before  an  appeal  from  assess- 
nKnt  can  be  disposed  o^  par^  entering  wilt  not 
be  precluded  from  further  litigating  amount  of 
<lamages  by  making  such  tender  as  would,  under 
6 


constitutional  provision,  authorize  him  to  enter. 
Tender  shoula  be  full  amount  of  assessment. 
Fact  that  it  is  accepted  will  not  change  rights  of 
parties.    I.&C.  R  Co.  v.  Srowr,  12-374j  '59. 

1795.  An  irreffOlaritT  in  proceeding  m  ex- 
ecuting writ  of  ad  mod  (umnum,  could  only  be 
taken  advantage  of,  by  owners  of  soil  appro- 
priated.  Buek  V.  Ptra  Bridge  Co.,  8-21,  '51. 

T.  iriiat  Taken. 

1796.  A  railroad  company,  after  having  ob- 
tained right  of  way  for  its  road,  is  entitled  to 
exclusive  possession  of  such  way,  and  stands  to 
adjoining  proprietors  (where  no  statute  has 
changed  relation)  in  common  relation  existing 
between  proprietors  of  lands  bordering  on  each 
other.    Wmamsv.  N.  A.  &  S.  R.  Cb.,  S-Hl,  '64. 

1797.  Bailroad  companies' lure  implied 
power  nnder  their  charters  to  make  sncli 
side  tracks  and  continuations  at  termini  of 
their  roads,  as  may  be  reasonable  and  necessary 
for  transaction  of  their  business,  and  accommo- 
dation of  public;  and  they  may  take  private 
property  for  that  purpose.  A  continuation  of 
track  of  Indianapolis  and  Cincinnati  railroad 
200  rods  beyond  depot  at  Lawrenceburg,  was  not 
an  unreasonable  exercise  of  such  power.  Where 
a  street  is  taken  by  a  railroad  company,  a  party 
entitled  to  use  and  enjoy  such  street  can  not 
pursue  statutory  remedy,  but  must  sue  for  dam- 
ages for  a  consequential  injutv.  Prottman  y.  I. 
&C.R  Co^ 9-467,  '57. 

1798.  Width  ofland  appropriated.  When 
a  railroad  company  is  authorized  by  its  charter 
in  '46,  to  appropriate  lands  "  not  exceeding 
sixty  feet  in  width,''  and  by  a  subsequent  amend- 
ment to  charter  to  take  and  hold  all  real  estate 

*  •  •  necessary  for  construction  of  road, 
containing  no  limiting  clause,  with  a  further 
provision  that  it  should  not  sell,  etc.,  lands  so 
obtained  by  it,  "except  so  much  as  may  be  em- 
braced in  width  of  road  allowed  by  charter." 
Company  appropriated  land  for  its  use  to  width 
of  only  twenty  feet  on  one  side  of  track.  Owner 
made  no  claim  for  damages.  Afterwards  it  at- 
tempted to  erect  telegraph  poles  20  feet  distan^. 
on  other  side  without  condemnation  and  pay- 
ment of  damages  in  mode  provided  by  law  for 
new  portion  to  oe  occupied.  Held;  right  of  way 
could  not  exceed  60  feet  in  width.  &li;  width 
not  limited  to  width  of  road  bed.  Hdd;  no 
right  to  so  erect  snch  poles.  Prather  t.  The  J. 
M.AI.R  O...  52-16,  '75. 

1799.  One  appropriation  does  not  exJunst 
power,  but  new  appropriations  may  be  made  as 
necessities  of  road  may  require.  Irather  v.  J.  M, 
AIR.  Cby  62-16, '75. 

1800.  Canal.  Statute,  aothorizingappropria- 
tion  of  "any  lands,  waters,  streams,  ana  timber, 
stone  or  materials  of  any  kind,  necessary  for 
prosecution  "  of  construction  of  canal,  gives  au- 
thority to  appropriate  a  maivin  of  twenty-five 
feet  for  a  wharf,  or  basin  or  other  wanta  of  canal. 
NelBon  V.  Iteming,  56-310,  '77. 

1801.  Purpose  and  amout.  Appropriation 
of  private  property  for  a  public  use  must  be 
limited  to  necessity  of  case  and  no  more  can  be 
condemned  and  taken  in  any  instance  than 
proper  tribunal  shall  adjudge  to  be  needed  for 
such  particular  use.  Praiher  v.  J.  M.&I.  R 
Co.,  68-16,  '75. 
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1802.  CanaL  Aeqnlatttmi  of  tte  simple  In 

land.  The  9th  section  of  act  of  Jannary  9,  '32, 
respecting  Wabash  and  Erie  canal,  provided 
"said  canal  commissioners"  *  *  *  could  "en- 
ter upon  and  take  possession  of,  and  use  all  and 
singular,  any  lands,  waters,  *  *  timber,  etc.,  or 
materials  necessary  for  prosecution  of  improve- 
ment" *  •  and  «  •  •  "to receive,  on  behalf  of 
state  from  ownere,  such  grants  and  conveyances  as 
may  be  proper  and  competent  to  vest  a  good 
title  thereof  in  state,"  and  "in  case  any  lands 
*  *  *  taken  and  appropriated  •  *  •  •  shall 
not  be  given  or  granted  to  this  state"  there  may 
be  an  inquisition  for  satisfying  damages  to  said 
owners,  etc.  Held;  fee  of  property  thus  acquired, 
vested  in  state.    Nelson  v.  Fleming,  56-31 U,  '77. 

1808.  Judgment  against  a  railroad  com- 
pany for  damages  for  appropriation  of  lands, 
need  not  require  plaintiff  to  make  a  conveyance 
of  lands  to  company.  Statute  gives  company 
title.    I.  A  Si.  L.  R.  Oo,  V.  Smythe,  45-322,  '73. 

1804.  Arbitrators  appointed,  under  charter 
of  W.  W,  V.  Camal  Oo.  for  assessment  of  damages, 
should  assess  entire  ralneof  property,  appropri- 
ated, and  after  assessment  aiuj^yment  tnereof, 
property  rests  In  compaBT.  Kb/Me  v.  W.  W.  V. 
Oma/  O).,  1-285,  '4a 

1805.  Pnblie  property.  Where  a  company 
is  authorized  by  legislature  to  construct  a  rail- 
road between  two  designated  points,  they  have  a 
right  to  occupy,  for  construction  of  road,  any 
land  of  state  between  those  points,  on  general 
route  authorised.  Ind.  C.  R.  Co.  v.  State,  3-421, 
'52. 

180Q.  Legislature  may  take  public  property, 
for  any  particular  public  use,  or  delegate  to  a 
company  authority  to  do  so,  without  making  any 
provision  for  compensation.  Id. 

1807.  Fact  that  Ind.  Cent  By.  has  been  lo- 
cated on  same  part  of  tract  of  80  acres  of  land 

Surchased  for  use  of  institution  for  educating 
eaf  and  dumb,  does  not  alone  authorize  con- 
clusion that  uses  and  purposes  for  which  insti- 
tution was  located  on  such  tract  would  be  so 
materially  interfered  with  aato  instify  enjoining 
of  company  from  crossing  it.  Id. 

1808.  Sec.  16,  of  charter  of  P.  &  I.  R.  Co., 
providing  that  it  shall  have  sole  use  and  occu- 
pancy of  land  appropriated,  vests  fee-simple, 
subject  to  ri^ht  of^  state  to  take  same,  upon  com- 
pensation being  made,  for  public  use.  N.  A  R. 
R.  Co.  V.  P.&I.R.  Co.,  S-464,  '62. 

1809.  What  taken.  Appropriations  forcanal 
purposes  prior  to  and  under  act  of  '36,  providing 
for  condemnaUon,  after  appraisement  and  pay- 
ment of  damages,  vested  fee-simple  of  lands 
taken  in  state  or  those  to  whom  right  is  delega- 
ted. Wata-  Works  Co.  v.  BuTkhart,  41-364,  '72. 
Cf.  McTntire  v.  State,  5  Blf.  384, '40 ;  VanBlari- 
rum  V.  SbxU,  7  Blf.  209,  '44.  {Edgerton  v.  Huff, 
36-35;  overruled.] 

1810.  Original  or  former  owner  can  not  claim 
right  to  ice  from  canal.  Water  Worka  Co.  t.  Bwrh- 
hart,  statra. 

1811.  Ground  occupied  by  an  existing  com- 
pany^ or  their  franchise,  may  be  taken  if  author- 
ized by  legislature,  bv  a  subsequently  chartered 
company,  upon  making  compensation.  L.  P. 
Co.  V.  iV.  A.  &  S.  R.  Co.,  18-90,  'b9;  N.  &  R.  R. 
Co.  V.  P.AI.R.  Co.,  8-464,  '52. 

1812.  Nece»tary  to  accomplish  a  purpose 
in  appropriution,  what  is?  CL  Frather  t.  J.  M. 
&I.R.  6.,'52-16,  '75. 


VI.  Damages. 

1818.  Included  in  appropriation  of  land* 

A  railroad  company's  charter  contained  follow- 
ing: "Whenowner  •  •  •  of  land  or  stone  ne- 
cessary for  use  or  construction  of  road  shall  refuse 
to  relinquish  same  *  *  *  it  shall  be  lawful 
for  corporation  by  its  agent,  »  •  •  to  enter 
upon,  and  take  possession,  and  use  same,  avoid- 
ing •  *  •  unnecessary  damage  or  injury  to  ■ 
owner,"  with  a  provision  for  assessment  and  pay- 
ment of  damages.  Hdd;  company  in  construc- 
tion of  its  road  should  consider  what  was  neces- 
sary to  safety  of  travel  and  traffic,  as  well  as  pro- 
tection and  safety  of  land  owner.  Bemedy  for- 
dama^  to  owner  resulting  from  proper  con- 
struction  of  road  was  under  statute,  and  was 
liable  only  for  "  unnecessary  damage  or  injury." 
T.H.&I.R.C0.  T.  MeKinien,  SS-274, 70. 

1814.  Damages.  How  assessed.  There  are 
two  statutes  under  which  owner  of  land  may  have 
an  assessment  of  damages.  Section  IS^f  act  of 
May  11,  '52,  and  section  706,  of  2  G.  &  H.  p.  316. 
If  railroad  company  has  not  Grst  filed  an  in- 
strument of  appropriation  according  to  act  of  '•^2, 
petition  of  owner  under  such  act  will  be  dis- 
missed.  /.£.<t  W.Ji.  Cb.  V.  .Reoi  52-367, '76. 

1815.  Damwesio  landlord  attdteuaa^re- 
spectirelj.  where  a  lease  for  years  ctmtained 
a  provision  tiuit  nothing  in  instrument  should 
prejudice  or  affect  right  of  lessor  to  demand  and 
recover  any  damages  resulting  to  property  from 
construction  of  railroads,  to  same  extent  as  if  he- 
were  in  possession,  hdd,  lessee  can  not  recover 
dama^  for  an  injury  therefrom,  to  his  term. 
Premises  were  leased  subject  to  right  of  way  of 
such  railroads  as  might  be  constructed  through 
them;  and  lessor  reserved  right  of  recovering  alt 
damages  to  realty  resulting  from  such  construc- 
tion. And  if  lessor  should  waive  his  right  to  re- 
cover such  damages,  waiver  would  go  to  tlie- 
benefit  of  railroad  company,  and  not  to  that  of 
lessee.  In  absence  of  such  provision,  a  tenant 
for  years  might  recover  for  damage  to  his  terra ; 
it  teevM  that  a  tenant  for  life  in  the  same  landfL 
might  recover  for  damage  to  his  estate,  and 
that  remainder  man  might  recover  for  damage- 
to  reversion.  Bvarbridge  v.  N.A.&S.  R.  Co.,  9- 
546,  '57. 

1816.  Qunre :  Whether  equitable  owner  is 

not  entitled  to  damages  in  lieu  of  land,  and  are 
rights  of  vendor  and  vendee  affected  ?  CaHvxil' 
V  Bank  of  Salem,  20-294,  '63.   Cf.  1 4^187. 

1817.  A  judgment  which  requires  that  amount 
assessed,  and  eoaU  of  suit,  shall  be  paid  h^ore 
land  ^all  vest  in  company,  is  erroneous.  E.  I. 
&  C.&L.RC0.V.  FftxMiridc,  10-120,  560,  '58. 

1818.  Railroads.  What  constitutes  dam- 
ages. When  land  is  appropriated  for  a  public- 
use,  owner  is  entitled  (1)  to  value  of  land  taken; 
(2)  and  in  addition,  recompense  for  injury  re- 
sulting to  residue,  such  as  cutting  fields  into  in- 
convenient shapes  and  destroying  means  of  com- 
munication between  parts ;  (3)  and  also  for  ad- 
ditional necessary  fencing.  B^P.A  C.R.R.  Oo~ 
v.ianwM, 52-229, '75:  Monl'ey,ete.,Co.y.&oektm,. 
48-328,  73 ;  W.  W.  VaUey  R  Co.  v.  McClurt,  2»- 
536,  '68.  As  to  fencing,  see  MotUmorency,  tic^  Co. 
V.  Boek,  41-263,  '72.  And  also,  (4)  necessary  em- 
bankments, and  excavations,  and  injuries  arising 
from  overflowings.  Q.  B.  A  I.  B.  Oo..r.  Horn, 
41-479,  '73. 

1819.  Opinion  of  witness.  A  witnes  may 
give  h  is  opinion  as  to  value  of  land  taken,  but  not 
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ts  to  amount  of  injary  to  residue.  City  Logant- 
fori  V.  MeMiUm,  49-493,  '75. 

1820.  Aase8SmeAt*  In  such  cases  damages 
are  awawpd  once  for  all,  and  juiy  ahould  look  to 
ereiT  drcunutsnce,  present  and  fature,  which 
affects  present  value  of  land,  resulting  from  ap- 
|r^mtioa.    Montmortney  O,  It.  Oa.  y.  StodUm, 

1S21.  Damages.  Benefits.  la  a  proceed- 
ing under  R.  S.  '62  for  assessment  of  damages 
for  lands  appropriated  in  construction  of  a  rail- 
road, jtuy  can  not  consider  benefit  which  road 
mar  be  to  land  owner.  2f.AB.It.  Qkt.  Avin- 
AncL  S-543,  '54. 

1882.  Nearest  approach  to  a  Just  compeu- 
BIUm  would  seem  to  be  to  replace  to  loser  other 
lands  equally  valaable  and  desirable  to  him 
with  those  taken ;  but  this  can  not,  at  least  often, 
be  done ;  and  next  best  alternative  appears  to  be 
to  pay  fairly  adjudged  damage  in  that  medium 
of  exchange  which  has  a  determined  value  and 
nnlTOsal  availability  in  pioenrement  of  prop- 
ertT,to wit :  coin.  SUtte v. Beadmo, 8 Bl f . 246, 

ISSt.  Appropriation  of  land  by  a  railroad 
company.  Land  was  already  held  and  occupied 
by  company.  Held ;  pnH>er  to  instruct  that "  in- 
quiries as  to  amount  of^  damages  sustained  by 
(md  owner,  if  any,  should  relate  to  time  of  filing 
of  act  of  appropriation."  L.  M.AB.R.  Oa.'v. 
Mvdoek,  eS-137,  '79. 

1884>  That  a  berme  bank  of  a  canal  was  on 
laad  will  not  deprive  owner  of  his  right  to  dam- 
ages. Id. 

1826.  Jury  may  consider  increased  danger 
from  fire,  increased  cost  of  insurance  and  de- 
creased rental  value  of  property,  injury  to  build- 
ing Uiereon  and  to  arrangements  and  facilities 
for  business  of  such  buildings.  Id. 

1829.  Hlghwajs.  Appropriation  and  dam- 
ages* When  land  is  appropriated  for  a  high- 
way, existence  or  non-existnice  of  other  roads, 
tiiat  passed  over  or  near  to  farm  of  appellant,  is 
an  important  and  material  element  to  be  consid- 
ered by  jury,  in  determining  whether  proposed 
road  wonld  benefit  or  injure  owner,  ana  legality 
and  permanency  of  such  roads,  are  of  vital  im- 
portance   Fiaker  v.  Hobbs,  42-276,  '73. 

1827.  Measure  of  damages.  A  railroad  com- 
panj  unlawfully  took  poesession  of  certain  land 
without  consent  of  owner  and  without  color  of 
title,  and  erected  thereon  a  depot,  hotel,  ete.  Sob- 
Kqoetitl^  it  instituted  proceedings  for  a  legal  ap- 
propriation. Hdd;  measure  of  damages  was 
value  of  land  at  time  of  legal  appropriation,  with 
improvements  thereon.  Oranam  v.  C.  &  N.  C 
Jwdtm  R.  Co.,  86-463,  '71. 

,  1828.  Damages.  In  a  proceeding  to  appro- 
[ffiate  land  f6r  K.  B.  purposes,  it  was  not  error 
to lefose following  instruction:  "If  you  shall 
find  from  evidence,  that,  by  constraction  of  cul- 
▼erts  and  drains  through  and  alon^  road  em- 
bankments over  land,  defendant  has,  in  this  way, 
to  some  extent,  cbained  plaintiff's  land,  or  ren- 
dered its  drainage  more  easy  and  less  expensive, 
BDch  benefit,  if  any,  may  be  considered  in  esti- 
maUng  damages."  It  would  permit  jury  to  de- 
duct such  benefit  from  any  damage  from  what- 
erer  cause,  contrary  to  section  711,  2  O.  &  H., 
316,  R.  S.  '81,  910.  Q.R.&  I.  B.CO.V.  Horn, 
4M79,  '73. 

1829.  Same.    Benefits  not  considered. 

Jury,  in  determining  amount  of  damages  result- 
ing from  construction  of  a  railroad,  are  to  ex- 
clude from  their  consideration  all  future  benefits 


that  may  accrue  to  owner  of  land  taken.  E.  I. 
&  a  S.  L.  R.  Co.  V.  Fitxpa^iek,  10-120,  '58.  Cf. 
10-660,  '58. 

1890.  Measure  of  damages.  Where  any 
part  of  road  bed  or  track  of  an  existing  com- 
pany, or  property  of  an  individual  is  taken,  so 
that  a  proceeding  under  statute  may  be  had  for 
assessment  of  damages,  all  damages  occasioned 
by  taking,  both  to  ground  and  franchise,  must 
be  assessed  and  recovered  in  statutory  proceed- 
ing. L.  P.  Co.  V.  N.  A.&S.R.  Co.,  18-90,  '59; 
N.&It.E.a.v.P.AI.R.  Co.,  8^164,  ■52. 

1S81.  Appraisal  of  land  damages^  is  a  bar 
to  claims  for  injuries  by  fire  from  engines,  ob- 
structing access  to  buildings^  exposing  persons 
or  cattle  to  injury,  cutting  ofT  flowage  of  water, 
ete.,  even  though  such  damages  were  unknown 
to  appraisers  at  time  of  assessment.  Id. 

1882.  Opinion  of  witnesses  not  admissible 
to  prove  damages.  Opinions  of  witnesses,  as 
to  amount  of  damages,  whether  in  appropria- 
tion of  lands  for  railroad  purposes  or  otherwise, 
are  not  competent  evidence.  Baitimore,  etc.,  Co., 
V.  Johnson,  oO-247,  '77 ;  Emnmille,  etc.,  Co.  v. 
J^tejofrici,  10-120, '58;  Sinclair  v.  Rousk,  14- 
460,  '60;  MitckeU  v.  AUiion,  29-43, '67;  BisseU 
V.  Wert,  86-54,  '71 ;  Toledo,  etc,  Co.  v.  Smiih,  26- 
288,  '65;  C%  L.  v.  McMiUm,  49-493,  '75  ;  Bal- 
ivmore,  etc.,  R.  R.  0).y.  Johnson,  69-480,  '77 ;  BtU- 
Hmon,  etc.,  R.  R.  Co.  y.  Slmer,  69-679,  '77. 

1888a  Opinions  may  be  received  in  evidence 
as  to  value  of  land  approm'iated,  but  not  as  to 
damages  to  residue.  Ciiy  Loganmort  v.  MeMUteiif 
49-493,  '7.5. 

1884.  Talneof  land.  In  a  proceeding  to  ap- 
propriate land  for  a  railroad  company,  evidence 
of  value  of  land  must  be  confined  to  time  it  was 
taken.   L.  C&  S.  W.  Co.  v.  Buchanan,  62-163,  '75. 

1886.  Appropriatlonof  property.  In  a  pro- 
ceeding by  a  railroad  company  to  appropriate 
lands,  statements  of  witnesses  touching  value  per 
acre  of  lands  are  admissible.  KI.  &  C.  S.  L.  R. 
R.  Co.  v.  Coehrttn,  10-660,  '68. 

1886.  Assessment  of  dain^es.  When  land 
is  taken  for  right  of  way  of  a  railroad  over  and 
across  a  tract  of  land,  in  assessment  of  damages, 
it  is  not  error  to  refuse  to  permit  a  witness  to 
testify  that  farm  was  worth  as  much  or  more, 
after  construction  of  road  through  it,  than  it 
was  before.  W.  W.  V.  R.  Co.  v.  MeOure,  99- 
636,  '68. 

1887.  Eminent  domain.  Damages.  Consti- 
tution of  this  state  does  not  prescribe  mode  by 
which  amount  of  com|>enBation  shall  be  ascer- 
tained for  taking  of  private  property  for  public 
uses.    AfcCbrmic*  v.  Ibtm  La/ayeite,  1-48,  '48. 

1838.  Appraisers,  under  section  16  of  R.  B. 
act  (1  G.  &  H.  509,  510;  «;  B.  8.  '81,  S907)  must 
be  freebolders,  when  ordered  or  selected  by 
court;  but  if  either  part^,  excepting  to  first  ap-. 
praisement,  demand  a  tnttl  by  jury,  jurors  need 
only  be  "  householders."  In  a  proceeding  to  assess 
damages  commenced  under  section  70S,  {v.  R.  S, 
'81,  907,)  of  code,  jurors  must  be  freeholders.  L., 
N.  A.  &  Si.  L.  A.  L.  R.  Co.  V.  Dryden,  89-393,  '72. 

1888.  Appropriation  of  land.  Suit  against 
a  railroad  company  for  entering  upon  and  con- 
Btucting  their  road  through  plaintifiT's  lands. 
Complaint  particularly  all^ifs  nature  and  local- 
ity ot  injury  to  be,  running  diagonally  through 
land,  occupying  about  seven  acres  of  it,  and  ex- 
cavating and  heaping  dirt  upon  it.  On  trial, 
plaintins  were  permitted  to  prove  cost  of  fencing 
road  throu^  land,  and  amount  of  injury  done 
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to  a  crop  of  wheat  growing  thereon,  br  construc- 
tion of  road.  Heid;  evidence  ehoold  have  been 
excluded,  because  dadiases  proved  did  not  re- 
sult from  injuries  specified  in  complaint,  nor 
from  anything  necessarily  incident  to  them.  /. 
a  R.  Co.  V.  Hunter,  8-74,  56. 

1810.  In  a  clatm  for  damages,  under  B.  S. 
'889  for  injuries  to  land  occaaioned  by  construc- 
tion of  a  public  work,  same  strictness  is  not  re- 
quired in  averment  as  in  pleadings  in  a  coart  of 
recoitJ.    M.  iS:F.R.Co.  v.  Bridgas,  6-400,  '55. 

1841.  Written  gtatement  of  a  claim  should 
show,  however,  whether  injury  was  occasioned 
by  passing  through  and  appropriation  of  claim- 
ants land,  or  taking  of  timber  and  other  mate- 
rials for  which  statute  provides.  Id. 

1842.  A  elalm  for  damages,  governed  by 
provisions  of  B.  S.  *38  for  an  injury  to  claim- 
ant's land  occasioned  by  construction  of  a  rail- 
road, stated  that  laud  was  injured,  etc.,  to 
amount,  etc,  as  follows :  that  road,  as  located, 
"angled "  through  claimant's  land,  and  passed 
over  same,  etc.,  to  distance,  etc.,  and  over  a  part 
which  was  improved  and  cultivated ;  wherefore, 
etc.  H^;  sufficient  to  enable  claimant  to  re- 
cover for  injury  occasioned  by  gpvding  of  road, 
and  division  of  his  land  into  inconvenient  parts. 
Jd. 

1  MS.  In  a  snit  against  a  railroad  company 

for  injury  to  land,  defendant  will  not  be  permit- 
ted to  prove  value  of  land  at  time  of  trial.  Value 
of  land,  if  referred  to  at  all,  to  determine  bene- 
fits conferred  upon  owner  by  construction  of 
work,  should  be  estimated  at  time  of  such  con- 
struction,  1.  C  M.  Oo. -v.  HmUtr,  nqira. 

1844.  In  estlmatli^  amonnt  of  damages 

for  land  taken  in  constructing  Central  canal, 
value  of  land  at  time  U  was  taken,  and  how  much 
complainant's  land  adjoining  that  taken  had,  at 
aofM  time,  been  increased  in  value  by  location 
of  canal,  should  be  taken  into  consideration. 
Vanblaricttm  v.  Slate,  7  Blf.  209,  '44. 

1845.  And,  also,  in  ascertaining  amount  of 
BQch  damages,  either  party  may  show  how  canal 
was  progressing  when  land  was  taken,  and  what 
appropriations  of  money  had  then  been  made  for 
occupation  of  canal.  Id. 

1846.  Defendant  asked  following  instruction : 
"In  ascertaining  extent  of  injury  to  plaintiff's 
land,  an  estimate  of  value  of  property  taken,  at 
time  of  taking,  is  a  necessary  step;  but  if  bene- 
fits resulting  to  plaintifis,  by  construction  of 
railroad,  equal  in  pecuniary  value  to  value  of 
property  taken  by  defendant,  it  is  a  just  and  le«al 
oompensation  for  property  so  taken."  Seli; 
should  have  been  given.  /.  C  it.  Cb.  T.  HmUar, 
aupra. 

1847*  That  part  of  statute  concerning  inter- 
nal improvements,  approved  January  27,  '36, 
which  provides  that  in  assessment  of  dam- 
ages,  etc.«  benefits  resulting  to  complainant, 
from  construction  of  work  occasioning  injury 
complained  of,  shall  he  taken  into  considera- 
tion, is  not  unconstitutional.  Melndre  v.  State, 
h  Blf.  384,  '40. 

1848.  Clause  in  oonstltntion  which  pro- 
vides that  a  Just  compensation  shall  be  made 
for  private  property  taken  for  public  use,  means 
not  that  property  thus  taken  shall  be  valued  and 
its  price  paid  in  money,  but  that  owner  shall  be 
recompensed  for  actual  injniy  he  may  have  sus- 
tained—all  circumstances  considered— by  meas- 
ure of  which  he  complains.  Id. 

1849.  Constitutionality  of  a  statute  is  not  af- 


fected by  its  confining  assessment  for  beneSts 
arising  from  a  public  work,  to  him  who  claims 
compensation  for  property  used  in  its  accom- 
plishment. Id. 

1850.  Assessment.  Benefits.  Amount  of 
damages  claimed  for  land  taken  in  construction 
of  Wabash  and  Erie  Canal,  under  act  to  provide 
for  a  general  system  of  internal  improvement,  is 
not  affected  by  benefits  resulting  to  claimant  in 
consequence  of  canal  enhancing  value  of  other 
land  of  his,  which  is  not  connected  with  that 
taken.   Soft  v.  5  Blf.  543, '41. 

1851.  Under  acts  Hay  11,  '52,  and  June  18, 
'52,  no  deduction  can  be  made  in  assessment  of 
damages  for  any  benefits  which  may  be  supposed 
to  result  to  owner  of  land  to  be  appropriated, 
construction  of  road.  McMahan  y.  Gd:  G  &L, 
Cb.,  fr-413, 'M.   («.  B.  8. '81,  910.) 

Til.  A^ropriatlon.  Streets. 


!.  Bemedy.  Awropriatlon  of  «  pubUe 

to  use  of  a  railroad,  is  not  a  taking  of 


1852. 

street  .  .  - 

private  property  of  abutting  owners  within  the 
statute.    The  action  if  any  must  be  one  for 
damages  for  an  injury  as  at  common  law. 
A.  AS.  R  Co.  V.  OTDaily,  12-551,  '59. 

1858.  Biarhts  of  a^folning  owners.  Where 
state  has  taken  a  fee  simple  or  authorized  tak- 
ing thereof,  and  compensated  owner  therefor, 
subsequent  abandonment  of  use  will  not  rein- 
vest owner  with  title.  If  simply  an  easement 
is  taken  rule  is  otherwise.  Water  WortaOa.T. 
Burkhart,  41-364,  '72. 

1854.  Streets.  An  owner  of  city  lots  ad- 
joining a  street  may  maintain  an  action  against 
a  railroad  company  for  possession  and  use  of 
such  street,  when  company  has  taken  poesessioD 
of  same  with  its  tracks,  without  first  assessing 
and  tendering  damages,  though  company  claim 
by  virtue  of  a  grant  from  city  council.  <S%anM 
V.  Sl  L.  i&  S  K  R.  Co.,  4»-296,  '74;  Oozy.L.N. 
A.ACIt.  Co.,  48-178,  '74. 

1855.  Streets.  Pnblle  easnnent  An  ap- 
propriation of  a  street  or  hi^way  by  a  railroad 
company  is  taking  property  of  owner  of  fee  with- 
in meaning  of  constitution,  which  forbids  such 
taking  without  compensation,  either  with  con- 
sent of  owner,  or  by  appraisal  and  payment  of 
damages  according  to  law.  Legislative  or  muni- 
cipal authority  can  not  take  away  this  right  of 
owner.    Cox  v.  L.  N.  A.  A  C.  S,  Co.,  ^$-17% '74. 

1856.  Bemedy.  Such  owner  of  foe  to  center 
of  street,  has  same  remedies  as  any  owner  of  soil, 
to-wit.  either  (1)  To  require  appropriators  to 
appraise,  and  tender  amount  01  damage  or  (2) 
To  bring  an  action  to  recover  possession,  or  (3) 
by  injunction.  Id. 

1857.  Jndgment  lien.  In  a  proceeding  by 
city  for  condemnation  and  appropriation  of  lands 
for  street,  it  is  not  necessary  that  notice  be  given 
to  judgment  creditors,  nor  should  damages  be 
paid  to  them.  Notice  and  damages  should  be 
given  only  to  owners.  Gimbd  v.  StoUe,  59-446, 
°77.  In  such  a  proceeding  city  takes  land  dis- 
chatged  of  lien  of  judgment  creditors,  and  latter 
have  no  right  to  redeem  it  Id. 


APPROPRIATION  BY  COUN- 
TIES. 

8u  Cbtmfy  VJ.  Cbuntjr  Cbmnuntmcra  XII. 
1868.  R  B.  company  has  no  legal  rig^t  to  an 
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tppropriation  by  a  county  or  township,  or  any 
control  over  it,  until  stock  has  been  subscribed 
for,  or  money  nnd  by  a  donation.  Be^  t.  ifyert, 
74;  Bd.  OmJt  (Word  Cbunfy  y.L.S.A. 
&  Sl  L.  A.  L.  B.  Co.,  89-192,  72;  SankeyY.  T. 
B.&S.W.KO0.,  42^02,  73. 

1859.  Railroads.  Petition  for  Approprl- 
itloit.  Qiuert,  whether  money  to  be  appropri- 
Bted  taost  be  expended  upon  that  part  of  road 
lying  within  precint  Toting  it.  Doubted.  i%%v. 
Myert.  49-1,  74. 

1860.  Coutrnetioiu  *  Though  road  is  con- 
gtnieted  through  a  town^p,  and  cars  are  run- 
ainf^  an  appropriation  may  be  made  to  fully 
complete  road  in  supplying  it  witii  ballaaL  Jet. 


APPROFRIAXIONS  BIT  I,BG- 
I8LAX17RB. 

IMl.  Statutes  on  subjects  of  swamp  lands  (1 
Q.  A  H.  p.  597,)  make  full  apiiropriation  of 
svampUiMt  fond  to  payment  of  legitimate  claims 
afainst  it,  and  authorizes  state  auditor  to  draw 
hiswarrantB  upon  it  ZangvT.iSKover,  19-175, '62. 

1862.  Appropriation,  as  applicable  to  ^oeral 
iaoA,  is  an  authority  from  l^slature,  given  at 
proper  time,  in  l^al  form,  to  proper  officers,  to 
^ly  eunu  of  money  out  of  th^t  which  may  be 
in  tieasDiy,  in  a  given  year,  to  specified  objects 
and  demands  ajjainst  state.  Appropriation  to 
ipedfied  object^  is  aathority  to  proper  officers  to 

Gy  mon^,  oecause  auditor  is  authorized  to  draw 
i  warrant  upon  an  appropriation,  and  treasurer 
to  pay  such  warrant  it  he  has  appropriated  money 
in  treasury.  Such  appropriation  may  be  pr<»- 
pecUre,  law  being  so  framed  as  to  adaress  itself 
to  future  reTenuee.   Bistine  v.  SaU^  20-328,  '63. 

18Mi>  There  is  no  subsisting  law  authorizing 
tqy  state  officer  to  pay  interest  on  state  debt, 
without  specific  appropriation  by  law  of  money 
lo  pay  same,  or  any  subsisting  law  making  such 
■ppiopriation.  Stale  t.  Bitl^  20-345,'63. 


ARBITRATION  AMD  AWARD. 

Su  Trial  bji  S^mc 

I.    Vndtr  the  SlaiuU. 
II.  AlOmmmlaw. 
IIL    Under  Special  ChaHen. 

I.  Under  the  Statute. 

Se€R.S.  '81,  830. 

1864.  Persons  called  upon  to  make  a  com- 
HtatlOM  as  to  amounts  due  upon  notes  act  merely 
M  derks  and  not  as  arbitrators.  Qrimea  t.  BUike, 
16-16(K'61. 

186«.  A  filed  a  claim  before  commissioners 
•gainst  county.  Board  appointed  a  committee 
to  examine  matter  "  and  ascertain  if  any  moneys 
u«  due"  petitioner.  Committee  reported  that 
claim  was  "  equitable  and  just"  Board  rejected 
cUim.  Udd;  committee  had  no  power  to  hear 
proof  and  d^ennine  rights  of  parties.  Hdd  ;  no 
■nbmisnon  either  at  common  law  or  under  stat- 
ute or  a  reference  to  referees.  Held;  report  was 
Ht  binding  either  on  claimant  or  county.  Gil- 
•ore  T.  Bd.  Gnn's  Putnam  Co.,  8&-344, 7l. 

1866.  Practice*  A  |>arty  havine  chosen  stat- 
utory arbitration  as  his  mode  of  trial,  must 
*tnde  by  award  of  arbitrators,  unless  he  can 
dMnr  some  Tidid  objection  to  award.  Such  party 


can  not  try  issues  on  "  award  by  a  jury."  Spen- 
cer V.  Ourtit,  57-221,  77 ;  MUner  v.  Noel,  4&-324, 
73. 

1897.  However,  an  action  on  a  common  law 
award  can  be  tried  by  jniy.  Ooodwitu  r.  ^ler, 
82-419,  '69. 

1868.  Common  law  not  statutory.  An  ac- 
tion may  be  maintained  on  arbitration  proceed- 
ings, that  do  not  conform,  nor  intended  to  con- 
form to  requirements  of  statute  in  relation  to 
arbitrations  and  umpirages.  It  may  be  main- 
tained on  what  is  called  a  common-law  arbitra- 
tion. T.  Kirlcpalrielc,  58-254,  77;  Emm  v. 
Larah,  16-82,  '61 ;  Haws  t.  Coombs,  84-455,  70; 
TUtu  T.  SoanlHng,  4  Blf.  89,  '35;  FntTicis  T.  Amegr 
14-251, '60:  Hays  v.  MiUer,  12-187, '59;  Forque- 
ro»  V.  Van  Meter,  9-270,  '57. 

1869.  If  parties  stimulate  that  arbitration 
shall  be  in  accordance  with  requirements  of  such 
statute,  and  statute  has  not  been  complied  with, 
arbitration  will  be  Toid  and  can  not  be  enforced. 
Estep  V.  Lorsk,  supra;  FranoM  v.  Amet,  mpra. 

1870.  Award.  If  u^eement  to  submit  mat- 
ters in  difference  to  arbitration  was  not  under 
statute,  party  in  whose  favor  award  was  ^ven, 
can  not  adopt  remedy  under  statute.  He  is  left 
to  his  reraedy  at  common  law.  Co0!n  v.  Woody, 
5  Blf.  423,  '40 ;  Cf.  Tiius  v.  SoanOing,  4  Blf.  89,  '35. 

1871.  A  statutory  award  is,  where  agreement 
of  submission  to  arbitrators  requires  such  sub- 
mission to  be  made  a  rule  of  adengnated  court. 
HednciT.Jtu^, 2^-548,  '64;  Eit^y.Lartk,mm 

1872.  At  common  law,  where  matter  involved 
is  a  mere  question  of  damages,  a  submission  for 
arbitration  might  be  by  paroi  Chrsoa  v.  Ecaig- 
vnne,  14-256,  '60. 

1873.  If  agreement  to  submit  matters  to  ar- 
bitration, where  no  suit  is  pending,  do  not  stipu- 
late that  submission  shall  be  made  a  rule  of 
court)  successful  party  can  not  proceed  under 
statute  on  award,  but  is  left  to  liis  remedy  at 
common  law.    Coffin  V.  Woody,  5  Blf.  423,  '40. 

1874.  A  motion  or  petition  to  make  award 
of  an  arbitration  a  rule  or  order  of  court,  may 
be  made  either  orally  or  in  writing,  and  is  not 
subject  to  demurrer.  Martin  v.  Bevan,  58-282, '77. 

1 87  5.  When  such  petition  or  motion  has  been 
heard,  and  a  rule  is  granted  against  opposite 
party  to  show  cause  why  judgment  should  not 
be  rendered  on  said  award,  "adverse  partj"  can 
only  answer  and  show  matter  embraced  in  16th 
section  of  act  concerning  awards  [2  R,  8.  76, 
321 ;  B.  S.  '81,  845,]  why  such  judgment  should 
not  be  entered  against  him.  If  objections  so  set 
up  can  not  be  obviated  by  a  motion  "  to  modify 
or  correct*'  award  as  provided  in  17th  section  of 
said  act,  and  if  such  answer  is  sufficientiy  sus- 
tained by  evidence,  then  and  only  then  can 
judgment  be  refused  on  such  award.  Id. 

1876.  Parol.  If  agreement  to  submit  was  a 
parol  agreement,  a  copy  of  such  agreement,  in 
an  action  on  an  award,  need  not  be  filed,  nor 
can  it  be  required.  Boots  v.  Chnin«,  58-450,  77. 

1877.  If  such  agreement  was  in  writing,  and 
auctions  show  that  it  is  lost,  and,  after  dili- 
gent search,  not  found,  It  need  not  be  filed.  Id, 

1878.  Rule  of  conn.  In  a  suit,  parties  dur> 
ing  pendency  of  action,  .entered  into  a  written 
agreement,  which  was  made  rule  of  court  by 
their  consent,  by  which  cause  was  submitted  to 
A,  B  and  C  for  their  award,  or  for  award  of  any 
two  of  them,  etc.,  and  said  arbitrators  after  be- 
ing duly  sworn,  should  investigate  and  report  to 
court,  etc.,  result  of  their  investigation  of  all 
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accounts  in  Issue  between  parties,  etc.  Hdd; 
this  was  a  "reference,"  under  K.  S.  '43.  £o»  v. 
HeUon,  4-273,  '53. 

1879(  One  of  tieTeral  partners  may  submit  a 
partnership  transaction  with  a  third  person  to 
arbitration,  and  if  award  be  against  suomitting 
partner  and  be  not  performed,  he  may  be  liable 
on  his  bond;  but  he  can  not  bind  his  co-part- 
ners by  such  submission,  without  they  in  same 
■WK^  assent  to  it,  and  award  will  not  bar  a  joint 
action  by  firm  for  same  matter.  Woody  v.  Fiek- 
ard,smL65,  '46. 

1880.  Sabmisslon.  Order  of  a  submission  of 
a  cause  recited  that  all  matters  of  difTerence  in 
cause  now  pending  in,  etc.,  on  appeal,  wherein 
A  is  plaintifT  and  B  defendant,  are  hereby  re- 
ferred to  arbitrament,  etc.  Award,  after  specify- 
ing reference  and  names  of  arbitrators,  was  as 
foflows:  And  they  do,  by  these  presents  award  of 
and  concerning  matters  referred  to  as  follows, 
that  is  to  say:  Said  abitrators  award  and  ad- 
judge that  said  B  shall  forthwith  pay  or  cause 
to  ^  paid  to  said  A  sum  of  $30,  in  full  satis- 
faction and  discharge  of  and  for  all  matters  in 
diSerence  referred  as  aforesaid.  Htld;  award 
was  abundantly  certain,  definite  and  compre- 
bensire.  Coim  v.  FamwdtV,  4-248,  '53.  Cf.  7-49. 

1881.  Snbmlsslon.  Madison  Ins.  Company 
rejected  claim  of  assured  for  a  loss  and  ^ro- 
pmed  to  bim  to  leave  matter  to  arbitration. 
Proposition  was  accepted  in  writing,  whereupon 
board  of  directors  entered  upon  books  of  company 
a  request  to  assured  to  join  sec'y  of  co.  in  select- 
ing arbitrators,  designating  matter  to  be  re- 
ferred. Sec'y  and  assured  accordingly  selected 
arbitrators,  and  sec'y  executed  a  bond  in  terms 
prescribed  by  B.  S.  '43,  and  signed  name  and 
Annexed  corporate  seal  of  company  thereto. 
Hdd;  arbitration  was  statutory  one.  Held;  sec'y 
was  empowered  to  execute  and  annex  seal  of 
company  to  bond.    Held;  submission  was  valid. 

tison  In».  Co.  v.  Griffin,  8—277,  '52. 

1882.  Act  incorporating  .Washington  Hall 
Company  requires  that  an  unsealed  instrument 
of  submission  to  arbitration,  to  be  binding  on 
company,  should  be  signed  by  president  and 
sec'y.   Stimi  v.  Wash.  Ha«  Co.,  5  Blf.  473,  '40. 

1888.  Parol  gnbmlssion.  Practice.  Debt 
by  G  against  S  upon  an  award  as  follows:  "John 
Doe,  on  demise  of  W  J  S_,  and  others  v.  J  G. 
Recovery  in  ejectment  in  Vigo  C.  C,  etc.  Sug- 
f^tion  on  record,  and  claim  by  defendant  for 
improvements  under  statute  concerning  occupy- 
ing claimants.  We,  undersigned,  having,  by 
consent  of  J  G  of  one  part,  and  J  8  of  other  part, 
been  appointed  by,  etc.,  in  case  aforesaid,  arbi- 
trators to  settle  certain  matters  of  difference  in 
said  case,  etc.,  met  and  qualified,  etc.;  and  said 
G  and  S  being  then  before  said  arbitrators  to 
submit,  etc.,  said  G  and  8  then  and  there,  etc., 
consented  that  they  should  decide  on  righf  and 
equities  arising  out  of  recovery,  etc.,  without 
being  governed  by  statute,  etc.,  and  that  they 
should  award,  etc.;  and  said  G  and  S  did  then 
and  there  so  submit,  etc.,  and  on  hearing  of  evi- 
dence we  award,  etc.  Defendant  denied  sub- 
mission as  all^^,  but  admitted  that  cause  had 
been  referred.  A  jury  was  called  and  evidence 
given  as  follows:  (1)  Award;  (2)  J  J,  one  of 
arbitrators,  testified  after  they  had  been  some 
days  in  investigation  of  claim  of  C  M,  one  of 
lessors  in  suit,  against  same  parties,  said  G  and 
S  agreed  before  arbitrators,  as  stated  in  award ; 
that  under  that  submission  award  was  made; 


and  that  all  other  parties  agreed  to  have  their 
causes  decided  by  same  rule ;  (3)  S  W  testifies 
to  same  e&ct,  adding  that  G  was  present  in  per^ 
son  at  submission ;  that  there  was  no  agreement 
to  change  terms  of  reference  made  by  court, 
other  than  this,  that  arbitrators  shoald  not  be 
confined  to  requisitions  of  statute,  etc.  It  was 
admitted  that  award  was  liled  March  12,  '49, 
among  papers  in  case  of  Doe,  etc.,  that  recovery 
in  said  case  was  in  name  of  S  and  several  others ; 
that  shortly  after  award  was  made,  counsel  for 
plaintiff  reijuested  defendant  to  pay  it,  and  tbat 
he  had  declined  to  do  so.  Demurrer  to  evidence. 
Joinder  in  demurrer,  whereupon  jury  was  db- 
charged,  and  cause  submitted  to  court.  Demur- 
rer sustained.  Hdd;  a  reference  had  been  made 
of  a  cause  pending  in  court  pursuant  to  statute; 
that  that  submission  was  unrevoked ;  tbat  par^ 
ties  consented  to  waive  some  of  rules  of  evidence 
and  forms  of  proceeding  before  arbitrators,  which 
they  were  competent  to  do ;  that  lessors  in  eject- 
ment suitother  than  S  were  mere  nominal  parties, 
having  no  interest  in  questions  under  occupy- 
ing claimant  law;  and  tbat,  therefore,  there  was 
an  existing  submission  to  arbitrators.  Held; 
party  in  whose  favor  award  was  rendered,  might 
bring  an  action  of  debt  upon  it  rather  than  re- 
turn it  intocourt  for  enforcement  there.  Cf.  14- 
179.  HeM;  parties  may  make  a  binding  sub- 
mission by  parol.    Grigm  v.  Sedey,  8-264,  56. 

1884.  To  an  action  for  work  and  labon  de- 
fendant pleaded  a  submission  and  award.  Rep- 
lication, after  protesting  against  submission, 
traversed  award.  Hdd;  submission  was  admit- 
ted. Hdd;  validity  of  award  was  not  affected 
by  its  having  appended  to  it  an  explanation  of 
a  matter  not  acted  npon  by  arbitrators,  nor  em- 
braced in  submission.  Hdd;  parties  would  be 
estopped  from  afterwards  cont^ting  validity  of 
award — that  matter  being  in  issue  and  estab- 
lished in  this  case.  Stipp  v.  WadangUmHaU  Co.. 
5  Blf.  17,  '38. 

1885.  If  a  good  cause  of  action  be  stated  in 
declaration,  though  defectively,  a  general  Ter- 
dict  for  plaintifT  cures  defect  Dtdcermn  v.  Ham, 
4  Blf.  44,  '.^ii.    An  award  cures  same  defects,  ii 

188«.  Dnty  and  power  of  arbitrators.  Mat- 
ters of  dispute  growing  out  of  a  partnership 
transaction  were  submitted  to  arbitrators.  HM; 
they  could  determine  what  were  and  what  were 
not  "  partnership  matters."  Qoodmne  t.  MiUer. 
82-419,  '69. 

188?.  If  arbitrators  meet  and  hear  matters  in 
dispute,  and  determine  what  their  award  shall 
be,  at  place  stated  in  agreement,  it  is  not  ma- 
terial where  they  shall  reduce  it  to  writing. 
Ckmrad  v.  Joktmn,  20-421,  '63. 

1888.  Calling  additional  arbitrators.  At^ 

bitrutors  have  no  inherent  power  to  call  in  either 
an  umpire  or  a  third  arbitrator.  To  do  so  they 
must  be  so  authorized  by  terms  of  submission. 
MeMnkan  v.  Spinning,  51-187,  '75. 

1889.  Failure  to  act.  Parties  agreed  to  re- 
scind a  contract  between  them  and  to  submit  all 
matters  in  disjiute  growing  out  of  original  con- 
tract and  rescission  to  arbitrators.  Hm;  failure 
of  arbitratofs  to  act,  especially  without  Umlt  of 
either  party,  could  not  afTect  agreement  to  re- 
scind, nor  deprive  either  of  parties  of  right  by  a 
proper  suit,  to  compel  a  settlement  of  accounts 
growing  out  of  rescission.  Bledsoe  v.  Bader,  80— 
354,  '68. 

1890*  Fraud.  A.  party  may,  by  a  submission 
to  arbitration,  waive  his  right  to  a  trial  in  court 
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Jisrii^  jurisdiction  of  matter  in  dispute,  but  if 
.-^nbmiasion  be  procured  by  fraud,  award  is  not 
Mndioe.    Biee  v.  Loomia,  28-399,  '67. 

18di.  SaBW.  A  and  B,  by  a  written  agree- 
ment, Hubmitted  certain  matters  of  difference  to 
ubitratioo.  Agreement  provided  that  A  should 
■execute  a  note,  vith  surety,  payable  to  B,  for 
$300,  which  should  be  placed  in  hands  of  arbi- 
4rators,«sd  that  B  should  d^>osit  a  note  signed 
Inr  "BA  Co.,"  payable  to  A,  for  a  like  amount. 
If  award  was  for  less  than  $300,  difference  was  to 
'be  credited  on  note  of  losing  party,  and  both 
notes  were  then  to  be  deliverra  by  arbitrators  to 
:pievailing  party.  Award  was  in  favor  of  B  for 
more  than  amount  of  A's  note,  and  notes  were  de- 
livered to  B  in  pursuance  of  agreement  In  a 
suit  by  A  apon  an  account  which  was  included 
in  BDhmission,  B  answered  setting  up  submission 
■and  award.  Beply,  that  submission  was  procured 
by  fraud  of  B^m  this :  that  B,  who  was  insolv- 
■ent,  representeT'that  his  brother,  who  was  solv- 
was  a  partner  with  him  in  6rm  of  B  &  Co., 
and  that  A  was  thereby  induced  to  consent  to 
submission,  etc.;  that  said  representation  was 
false,  and  that  B  was  only  member  of  firm  of  B 
A  Co.,  etc  Seld;  that  facts  stated  in  reply  were 
sufficient  to  avoid  award. 

1892.  MbeoHdnet  af  arbitrators.  Arbitra- 
tors mast  act  fairly ;  but  their  intercourse  with 
partiesor  with  stran^ison  subject  of  arbitration, 
untainted  with  unfairness  or  fraud,  can  not  af- 
fect their  award.  Flatter  v.  McDermitt,  25-326,'65. 

189S.  li  a  judgment  at  law  be  rendered  on 
an  award  after  a  rule  to  show  cause,  etc.,  a  bill 
in  chancery  to  set  aside  iudement  and  award 
-will  not  lie  on  ground  of  fraud  in  obtaining  an 
award,  if  party,  by  due  dili^nce,  might  have 
availed  himself  of^ objection  in  answer  to  rule; 
'Dor  on  ground  of  newly-discovered  evidence,  if, 
'  by  proper  diligence,  evidence  mi^ht  have  been 
modutred  before  arbitrators.  Elliott  v.  Adama,  8 
Bit  103,  '46.  Quart;  whether  acourt  of  chancery 
has  jnnsdiction  over  an  award  made  pursuant 
tosttftote.  Id. 

1894.  Otjectloas  to  an  arbitrator  ought 
to  be  made  at  trial  before  arbitrators.  Cbna  v. 
FobomK  4-248,  '53. 

1895.  A  party  desiring  to  oppose  rendition 
•  of  judgment  on  award,  should  show  affirmatively 
why  it  should  not  be  rendered.  ^adgrasav.SoM- 
jnus,  82-406, '69. 

1S96.  Arbitrator's  qnalifleations.  R.S.'43 
^require  that  arbitrators  shall  be  sworn,  but  do 

■ot  reqaire  that  award  shall  contain  evidence 
'  diereoL   That  fact  may  be  shown  alivnde.  Cones 

V.  VaaadoL  4-248,  '63:  Forquenn  v.  VmMeter, 

1897.  K«eord  of  judgment  on  an  award  need 
not  show  that  arbitrators  were  sworn,  nor  that  ar- 
bitration bond  was  proved,  nor  that  witnesses 
were  sworn,  nor  that  award  was  proved ;  an  ap- 
pellate court  will  presume,  record  not  showing 
footraiT,  that  law,  as  to  these  matters  was  com- 
plied with-  Qwere;  whether  arbitrators,  under 
act  for  regulation  of  arbitrations  in  C.  C,  should 
■be  sworn.    Jaeob$  v.  Mtgatt,  B  Bit  39&,  '34. 

1898.  Arbitrators  may  be  heard  touching 
their  awards.    McCormiek  v.  Ibyfor,  5-436,  '54. 

1899.  Parties  agreed  in  March,  '33,  by  a  writ- 
ing nnder  seal,  that  certain  matters  in  difference 
betvem  them  should  be  refered  to  arbitrators ; 
tiut  award  should  be  made  a  rule  of  Marion  C. 
C^and  that  judgment  should  1>e  entered  on 
■avard,  if  against  S,  at  next  term.  In  3fay,  '33, 
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arbitrators  filed  in  clerk's  office,  agreement  of 

Hubmis.sion,  and  their  award  against  N  for  $50, 
with  costs.  At  &ptem6«r  term  H  appeared,  X 
made  default,  ana  judgment  was  rendered  on 
award.  Held;  that  ■previously  to  rendition  of 
judgment  award  should  have  been  recorded  and 
a  rule  taken  and  served  on  N,  to  show  cause  why 
award  should  not  be  made  on  judgment  of  court, 
and  that  as  these  previous  stepe  had  been  omit- 
ted, judgment  was  erroneous.  Ndaon  v.  Hiautitfu^ 
3  Blf.  432,  '34. 

1900>  In  an  arbitration  bond  dated  Mar.  20, 
it  was  provided  that  arbitrators  should  seal  up 
their  award  when  completed,  and  retain  it  until 
first  day  of  May  term.  Held;  statutory  right  of 
parties  to  a  copy  of  award  and  to  service  of  notice 
within  fifteen  days  after  such  award,  must  be 
deemed  waived.   JforsA  v.  Ourtk,  71-377,  '80. 

1901.  Serrlce  of  Copy.  Defendant  against 
whom  award  was  made,  under  c.  44,  R.  S.  '43, 
appeared  to  a  motion  to  have  award  entered  of 
record.  Court  granted  motion,  defendant  not 
excepting  thereto,  and  also  a  rule  requiring  de- 
fendant to  show  cause,  etc.  Held;  that  it  must 
be  presumed  that  a  copy  of  award  had  been  duly 
served  upon  defendant.  Conea  v.  VanotdoL  4-248, 
•63. 

1902*  Where  a  copy  of  an  award  was  ddiv- 
ered  by  one  of  arbitrators  to  son  of  party  upon 
whom  it  was  to  be  served,  in  yard  near  door  of 
latter's  residence,  son  being  sixteen  years  of  age 
and  in  chai^  of  house,  and  immediately  taking 
such  copy  into  house.  Held;  sufficient  deliveiy, 
within  meaning  of  sec.  11,  2  G.  A  H.  344.  Cm* 
rod  V.  Johnaon,  86-487,  *65. 

1908.  An  award,  rendered  la  parsoaiiee  of 
a  sabmlsslon  wider  B.  S.  '4S,  Is  Tofd*  nnless 

it  is  attested  by  a  subscribing  witness,  fees  of 
witnesses  estimated  by  arbitrators  and  returned 
with  award,  and  a  copy  of  award  and  costs  de- 
livered to  parties.    Ed^  v.  iarsA,  16-82,  '61. 

1904.  It  is  a  good  answer  to  a  rule  to  show 
cause  why  a  judgment  should  not  be  rendered 
upon  an  award,  "that  no  copy  of  award  had 
been  left  at  residence  of  either  VKrt/r  or  deliv- 
ered to  them  within  15  days  aner  award  was 
made."    FUUter  v.  MeDermoU,  15-389,  '60. 

1905.  Complaint  in  an  action  on  an  award 
must  show  giving  of  such  notice.  Coata  t.  Kiger, 
14-179,  '60. 

1906.  Notice.  Walrer.  Parties  may  agree 
to  submit  a  matter  to  arbitration  under  act  of 
'52  [2  R.  S.  76,  p.  317 ;  R.  S.  '81,  830,]  and  waive 
ten  days  written  notice  provided  by  4th  section. 
Spencer  v.  Curtis,  57-221,  '77. 

1907.  Section  11.  Walrer.  They  also  may 
waive  deliveiy  of  a  true  copy  of  award  within 
fifteen  days  after  signing  thereof  as  provided  by 
section  11.  Id. 

1908*  If  parties  thus  agree  that  award  is  to 
be  made  a  rule  of  a  certain  term  of  court,  and 
such  term  is  about  to  expire  before  completion 
of  arbitration,  they  may  make  a  further  legal 
agreement  that  such  arbitration  be  continued 
until  award  is  made,  which  shall  be.sealed  up 
until  next  term  of  court,  and  thus  waive  their 
rights  to  copies  of  award,  required  by  section  11. 
Also  waived  and  dispensed  with  service  required 
by  sections  13,  14  and  15  of  said  arbitration  act. 
Id. 

1909.  Giving  notice  of  an  award  on  Sunday 
is  valid ;  as  it  is  not  an  act  of  common  labor, 
nor  specially  prohibited  b^  statute,  nor  a  judi- 
cial act,  but  merely  a  ministerial  act  connected 
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with  a  judicial  proceeding.  XSger  T.  CoaU,  18- 
153,  '62. 

1910.  -When  a  party  has  been  r^resented  at 
an  arbitration,  he  can  not  afterwards  object  that 
notlcd  of  meeting  of  arbitrators  was  not  given 
to  Mm.    Madiaon  Ins.  Oo.  v.  Griffin,  3-277/52. 

1911*  A  rule  was  granted  to  show  cause  why 
judgment  should  not  be  rendered  on  award. 
Party  appeared,  and  filed  reasons,  not  ailing 
want  of  notice  of  award.  Hddf  notice  thereby 
admitted.  Id. 

191S.  OKe«f  wUtralwrs  was  not  present 
when  an  award  was  agreed  upon,  nor  notified  of 
meeting.  Held;  under  R  S.  '43  award  invalid. 
Jeff.  R.  Co.  V.  itfounte,  7-669,  '66. 

1918.  General  statute  of  '43  concerning  arbi- 
tratioDS,  and  5th  sec.  of  "an  act  for  the  benefit 
of  Ohio  and  Indianapolis  Railroad  Company,"  etc., 
can  not  be  taken  in  pari  materia.  Id. 

1914.  Arbitrators  chosen  under  eection  last 
mentioned,  having  reported  to  C.  C.  that  they 
were  unable  to  agree,  etc  Hdd;  that  their 
duties  terminated  with  such  report,  and  that 
they  could  not  afterward  proceed  to  make  an 
award.  Id. 

1915.  By  statute.  Parties  to  a  statutory  ar- 
bitration have  no  right  to  revoke  agreement  of 
Bubmission  after  arbitrators  have  been  sworn 
and  entered  on  their  duty.  Shoyer  v.  JBaah,  67- 
349,  '77. 

1916.  Connter-clatms.  To  an  action  for  work 
and  labor  performed,  an  answer,  by  way  of  coun- 
ter-claim for  failing  and  refusing  to  abide  by 
award  of  arbitrators,  is  bad.   MeMahan  r.  Spin- 

61-187, '75. 

1917.  Where  an  awari  Is  slfned  by  onlj 
two  of  three  arbitrators  parol  evidence  is  ad- 
missible to  show  that  third  was  present  and  heard 
cause.    Svxton  v.  Howard^  88-109,  '71. 

1918.  An  award  of  a  majority  of  arbitrators 
is  valid,  unless  otherwise  agreed.  Speaear  t.  Cur- 
<M,  67-221, '77. 

1919.  An  awaid  made  under  c.  44,  R.  S.  '43, 
and  signed  and  returned  to  C.  C.  by  arbitrators 
named  in  submission  is  not  vitiated  or  annulled 
by  being  also  signed  by  a  third  person,  who  had 
no  authority  to  act.   Qmes  v.  Vanoadot,  4-248,  *53. 

1920.  An  award,  to  be  of  any  raUdlty, 
must,  under  statute,  be  signed  by  an  attest- 
ing witness,  before  expiration  of  official  exis- 
tence of  arbitrators.  Jgf.  R.  Oo.  v.  Mounts,  7- 
669,  '56.  And  when  required  by  articles  of  sub- 
mission. N.  A.  &  S.&Oo.  V.  McPheters,  12- 
472,  '59. 

^  1921.  And  ean  not  be  so  attested  after  de- 
livery to  party  and  when  presented  to  court  for 
entrv  of  recora  and  judgment.  Id. 

1022.  Signing.  An  award  is  sufficient,  under 
B.  S.  '43,  if  signed  by  a  majority  of  arbitrators. 
W.  W:  V.  Oanal  Oo.  v.  Henderson,  8-3,  '61. 

1928.  If  two  arbitrators  disagree  and  call 
in  an  nmpire,  and  either  or  both  decline  to  act 
further,  umpirage  will  be  valid,  even  thourii 
umpire  act  upon  narration  of  arbitrators,  with- 
out hearing  evidence.    Kile  v.  Cft<^>in,  9-150,  '57. 

1924.  Conrt  mar  modify  an  award  by  strik- 
ingont  unauthorized  words,  as  following:  "with- 
out relief,"  etc.    Conrad  v.  Joknson,  20-421,  'G$. 

1926.  Award.  Conclusive.  When  parties 
refer  matters  to  arbitration,  and  either  neglects 
to  bring  forward  before  arbitrators  any  demand 
he  mayliave  against  other  which  is  within  scope 
of  reference,  he  forfeits  claim  to  it  ^tpp  v. 
Wash.  HaUOo.,  5  B\L  4,73,  >40.  Cf.  12-187. 


1926.  Practice.  In  an  action  for  slander, . 
parties,  by  mutual  agreement,  evidenced  by  their ' 
respective  bonds,  referred  controversy  to  arbitra- 
ment of  certain  persons,  whose  award,  it  was 
agreed,  should  be  made  a  rule  of  court  in  which 
suit  was  pending.  Arbitrators  having  heard 
case,  made  an  award,  in  which  they  fonod  that 
some  slanderous  words  had  been  spoken  by  de- 
fendant of  plaintiE  and  directed  that  defendant 
should  pay  costs  ol  suit,  accrued  and  to  accrue, 
including  costs  of  ari}itration.  Defendant  ac- 
cepted award,  and,  at  next  term  of  court,  set  it 
up,  by  way  of  answer  puis  darrein  continuance  to 
complaint.  Held;  that  award  was  valid,  and 
settled  terms  of  judgment,  but  that  def^dant, 
instead  of  setting  up  his  award  by  way  of  an- 
swer, should  have  filed  and  proved  submission 
and  award,  as  a  paper  in  case,  on  whidi_  court 
should  have  rendered  judsment  according  to 
terms  of  award.   Orayton  v.  Meredith,  17-357,  '61. 

1927.  Arbitration  and  award.  Practice.  An 
award  has  force  of  a  verdict.  To  set  it  asides 
one  objecting  to  a  judgment  thereon  must  put  of 
record  affirmative  allfvations  of  his  grounds  of 
objections  to  award.  Saodgram  T.  SHodgnm,  tS-  - 
406,  '69. 

1928.  A  mere  objection  to  award  will  not  dou- 
Id. 

1929.  A  mistake  of  law  by  arbitratoiB  can 

not  defeat  their  award.  Cbmm  v.  £(trlywime,  14- 
256,  '60 ;  CSwirad  v.  Johnson,  20-421,  '63. 

1980*  Parties  in  an.  action  for  slander,  by 
agreement  evidenced  by  their  bonds,  referred 
their  matters  in  dispute  to  arbitration,  agreeingr 
that  award  should  be  made  a  rule  of  court  in 
which  suit  was  peoidin^.  After  hearing,  arbitra- 
tors made  award  in  which  th^  found  that  some- 
slanderous  words  had  been  spoken  by  defendant 
against  pUintifi*,  and  directed  that  former  should 
pay  costs  of  suit,  accrued  and  to  accrue,  and  costs 
of  arbitration.  Defendant  accepted  award  and 
at  next  term  of  court  set  it  np,  by  way  of  ptm- 
darrien  eoniinuance  to  complaint.  Held;  award 
valid,  and  settled  terms  of  judgment;  but  de- 
fendant should  not  have  set  it  up  by  way  of  an- 
swer, but  should  have  filed  and  proved  submis* 
sion  and  award  as  a  paper  in  case,  on  which  court 
should  have  rendered  judgment  according  to 
terms  of  award.  Orayson  v.  Meredith,  11- 357, '61. 

1931.  Bemedy  on  award.  If  either  party  to 
a  Bubmisaion  to  arbitration  fail  to  perform  award, 
the  other  party  has  two  remedies.  He  may  have  ' 
award  made  a  jud^ent  of  court  designated  in 
agreement  to  submit,  or  he  may  have  his  action 
on  arbitration  bond.  Coaia  v.  Kiger,  14-179/60 ; 
Diekeraott  v.  7Vn«r,  4  BIf.  253,  '36. 

1982.  Before  time  expired  witfiin  whidi  aa 
award  was  to  be  made,  according  to  condition  of 
arbitration  bond,  parties,  by  agreement  wider* 
seal  written  on  bond,  extended  time  for  making- 
award.  Held  ;  debt  would  lie  on  arbitration  bond 
for  non-periormance  of  award  made  within  eo- 
laiwed  time,   i^aringer  v.  &x)oner,  6  BIf.  645,  '43. 

1988.  Practice.  An  objection,  if  it  does  not 
appear  in  award  or  report,  must  be  supported  by 
some  evidence  of  its  truth,  as  by  affidavit,  or  at 
least  an  offer  to  prove  fact,  l^eneer  v.  Curtis,  67- 
221,  '77. 

1984.  An  objection  must  be  certain  and  point 
ont  specificaUy  in  what  objection  consists.  Id. 

1985.  Uncertainty  of  award.  "We,  under^ 
signed  committee  to  whom  is  referred  case  of 
Nathan  Eariywine  and  J.  £.  Carson,  for  ai^i-  - 
bration,  after  having  heard  testimony,  and  duly 
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coisidered  case,  agree  to  award  to  N.  Earljwine 
$125  with  interest,  which  said  Earl^ine  paid 
said  Carson,  in  Kood  faith  to  secare  a  title  to 
stipof  ground"  (here  describing  it)  "for  fol- 
lowing reasons,  tIz:  There  being  no  law  bind- 
ing Terbal  contract  in  landed  property,  further 
thao  r^andtng  back  money  paid,  with  interest ; 
and  for  same  reason,  we  award  to  said  Early- 
vhie  note  given  for  $38.75,  as  given  per  last 
contract;  and  further  decide  that  Carson  hav- 
ing no  lecoQTse  upon  Earlywine  for  Carter  note, 
tune  being  loet  by  said  (Arson's  negligence,  ac- 
cording to  law  principles.  All  of  which  we  hum- 
bly submit  as  ourdecitiion  as  arbitrators  in  above 
cue.  John  P.  Henderson, Wm.H.  Fisher,  James 
A.  Graham."  Hdi;  void  for  uncertainty.  Oir- 
m  V.  BctHgwme.  14-266,  '60. 

1M6.  Certeuty.  Where  part  of  an  award 
Klates  to  matters  not  within  terms  of  submis- 
■ion,  whole  award  will  be  void  onless  that  part 
can  be  distinguished  from  residue.  MeOuihugh 
T.  MeOHlbmgh,  12-487  '59. 

19S7.  Le^t^.  Fleadin;.  Whei«  a  party 
undertakes,  in  his  pleadiiwB,  to  show  that  part 
<A  an  award  was  authoriztn  by  submission,  and 
to  maintain  residue,  to  entitle  him  to  Succeed,  he 
most  prove,  (1)  that  part  which  he  seeks  to  hare 
rejected  relates  to  matters  not  sobmitted  to  ar- 
bitrators; (2)  that  residue  is  so  distinct  and 
complete  in  itself  as  to  constitute  a  valid  award 
after  its  rejection ;  and  {3)  that  it  had  no  influ- 
ence upon  consideration  of  residue.  Id. 

IMS*  In  ^action  of  trespass  vt  d  amis,  de- 
fendant pleaded  not  guilty,  and  cause  was  re- 
ferred to  arbitrators  by  rale  of  court,  their 
award  was:  "We  find  for  defendant"  Heid; 
valid.   MrCraeixn  v.  Qngory,  4  Blf.  128,  '35. 

19M.  Suit  upon  an  awatd.  Bv  submission, 
ubitrators  were  to  "arbitrate  all  debts,  dues, 
notes,  judgments,  and  demands  whatever,  of 
every  kmd  and  nature,  between  parties."  Award 
VIS  as  follows :  "We,  arbitrators,  having  taken 
open  US  burden  of  reference,  and  having  duly 
considered  oblupitionB  and  proob  of  parties,  do 
malce  and  pubush  this  oar  award,  of  and  con- 
ceraing  matters  to  us  referred,  viz :  We  find  for 
fiweA  JfiOer  $4,329,  including  Enoth  Hays  judg- 
nent  in  Utatm  Slatea  district  court,  and  judg- 
ment of  Jacob  Hays  against  Benjamin  Heaman, 
jr^  in  replevin,"  etc.  Signed,  etc.  A  copy  of 
award  was  filed  with  complaint.  It  was  objected 
that  complaint  was  defective  for  not  averring 
that  award  was  made  of  and  concerning  matters 
nbmitted.  HM;  1.  Complaint  contained  nec- 
oiaiy  averment.  2.  Although  judgments  were 
Dot  originally  between  parties,  it  may  be  pre- 
nmed  uiat  at  time  of  sunmiasion,  they  had  be- 
come existing  demands  between  them,  properly 
within  submission.  3.  Award  is  not  uncertain 
for  including  judgments  to  which  it  refers,  in 
making apaegregate.  fi^v.JlftUer,  12-187, '59. 

1940.  n  Sen  void.  Where  part  of  an  award 
relates  to  matters  not  within  terms  of  snbraia- 
non,  whole  award  will  be  void,  unless  that  part 
can  be  distinguished  from  residue.  McOmi/ugh 
V.  Jfc(M(MwA,  12-487,  '59. 

IMl,  Where  an  award  thus  embraces  matters 
not  authorized  by  sabmission,  whole  award  will 
be  void,  unless  it  can  be  shown  that  such  unan- 
thoriied  part  was  so  disconnected  from  residue 
at  to  have  no  inSoence  upon  coiuideration.  Id. 

1948.  Where  a  party  undertakes  in  his  plead- 
u«B  to  ibov  that  part  of  an  award  was  naan- 
ttntteA  by  submia^on,  and  to  maintain  resi- 


dne,  to  entitle  him  to  succeed  he  must  prove,  (1) 
that  part  which  he  seeks  to  have  rejected  relates- 
to  matters  not  submitted  to  arbitrators;  (2)  that- 
residue  is  so  distinct  and  complete  in  iteelf  as  to- 
constitute  a  valid  award  after  its  rejection ;  and 
(3)  that  it  had  no  influence  upon  consideratioa 
of  residue. 

1048*  Party  to*  An  award  that  one  of  par- 
ties, a  trustee  for  creditors,  to  submission  snail 
pay  a  certain  sum  to  creditor  of  other  party,  is- 
good,  and  a  suit  may  be  maintained  by  creditor 
for  sum  awarded.   Scearce  v.  Scearce,  7-286,  '55. 

1944.  Circumstances  that  party  directed  to 
pay  is,  by  virtue  of  an  assignment,  trustee  of  ad- 
verse party,  for  ben^t  of  nis  creditors,  does  not 
make  a  demand  of  sum  awarded  necessary  before- 
suit  brought  Id. 

1946*  A  judgment  upon  award  of  referees 
may  properly  fnclnde  Interest  on  award  till 
judpnent    KirUner  v.  SUUe,  8-86,  '51. 

1946.  An  award  carries  Interegt,  by  the 
statute  of  '31,  from  time  the  money  was  payable 
by  award.  HamiUm  v.  Wort,  7  Blf.  348,  '46. 
n  an  award  be  silent  as  to  costs,  a  jndgmoit  for 
them  is  erroneous.  Id. 

1947.  PreBDinptlon.  It  will  be  inferred  that- 
arbitrators  adjusted  all  matters  of  difference,  and 
that  award  was  result  of  such  adjustment,  when 
submission  was  to  "  arbitrate  differences  now  eX' 
isting  between  us,"  etc.  Haw*  v.  Oxmbt,  84- 
465/70  ;  5-422. 

1948.  An  award  will  be  presumed  to  have 
been  justified  by  evidence,  when  evidence  is  not 
in  record.  BuxUm  v.  Howard,  88-109,  '71;  AUea. 
V.  HiUer,  8-310,  '66. 

1949.  Awards  should  be  regarded  with  re- 
spect and  not  heedlessly  set  aside.  Alien  v.  Hilf 
ler,  gtmra ;  6-422. 

1950.  Arbitrators  shouM  estimate  and  re- 
turn costs  of  arbitration.  Ooarad  v.  Johtuon,  20— 
421,  '63. 

1951.  Costs.  Where  parties  to  an  arbitration 
have,  by  their  agreement,  fixed  upon  rule  which, 
is  to  govern  question  of  costs,  arbitrators  ara 
precluded  from  making  an  order  on  subject;  an. 
order  made  by  them,  under  such  circumstances, 
is  void.  Such  an  order  will  not,  however,  in- 
validate residue  of  award.  Cona  v.  Vanoadd,  4— 
248,  '53. 

1952.  A  cause  was  taken  by  appeal  from  a 
justice's  judgment  to  C.  C,  and  while  there,  was. 
submitted  to  arbitration,  upon  an  agreement  that 
costs  were  to  be  disposed  of  accoralng  to  rules 
prescribed  by  statute  in  cases  appealeo  from  jus- 
tices' judgments.  Judgment  forplaintifi'beiore- 
justice  wan  for  $18,  and  in  C.  C,  upon  award,  for 
f30.    Held;  judgment  carried  full  costs.  Id, 

1968.  Objection.  Costs.  If  objection  to  an 
award,  on  account  of  its  having  been  made  or  re- 
turned in  due  time,  be  not  mtme  in  court  below^ 
it  can  not  be  noticed  by  appellate  court  Jaeobv 
V.  Moffatt,  3  Blf.  395,  '34.  Cf .  7  Blf.  224. 

1964.  Arbitrators  should  state  in  their  award 
costs  of  witnesses  examined  before  them,  and 
amount  due  for  their  own  services.  Id 

1956.  An  award  that  one  of  parties  shall  pay 
to  the  other  a  certain  sum  of  money,  can  not  be 
objected  to  as  not  being  final.  Arbitrators  may, 
by  virtue  of  statute,  award  costs  of  reference, 
though  agreement  to  submit  be  silent  on  subject- 
IHckemm  v.  7W,  4  Blf.  253,  '36. 

1956.  Bevlew.  In  action  to  review  judgment 
in  action  for  partition,  it  was  shown  oy  record 
filed  with  complaint  for  review,  that  such  jndi^ 
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ment  had  been  rendered  over  demurrer  for  want 
•of  safficient  facts  and  exception  on  a  paragraph 
•of  complaint  counting  upon  a  statutory  award 
%y  arbitration ;  but  it  did  not  appear  that  award 
.and  agreement  for  submission  had  ever  been 
filed  in  court,  nor  that  they  had  been  proved, 
nor  that  due  service  of  copy  of  award  had  been 
made,  nor  that  court  had  caused  such  submis- 
^sion  and  award  to  be  entered  of  record,  and 
{granted  a  rule  to  show  cause  why  judgment 
ishould  not  be  rendered  upon  award,  nor  that 
■court  had  everconlinned  such  award.  Heid;  on 
■demurrer  to  complaint  for  review,  that  it  is  suffi- 
•cient,  and  that  as  complaint  for  partition  was 
^insufficient,  judgment  thereon  should  be  reviewed 
rand  reversed.   Andemm  v.  Anderson,  65-196,  79. 

1957.  Appeal.  Act  of  '48,  authorizing  a  ref- 
'Crence  of  claim  of  Patrick  McOinley  against 
:State  to  three  arbitrators,  made  it  duty  of  S.  C, 
•on  an  appeal  from  award  of  arbitrators,  to  ex- 
.amine  case  on  its  merits.  iStaU  v.  McGijiieu,  4- 
•7,  '52. 

1958.  L^:i8)ature,byautborizingthis appeal, 
intended  that  said  court  should  be  governed  by 
rules  of  law  applicable  to  ordinary  suits.  Id. 

1959.  Judgment  without  relief.  Where 
•contracts  concerning  which  matters  of  difference 
submitted  to  arbitrators  arose,  did  not  waive  re- 
lief from  appraisement  law,  but  a  clause  in  ar- 
"bitration  bond  provided  that  award  might  be 
made  a  rule  of  court,  and  judj^ent  entered  with- 
•out  relief.  Held;  under  statute  of '43,  judgment 
was  properly  so  rendered.  Davis  v.  Bond,  14-7, 
*59. 

1960.  Arbitration  and  award  to  he  arail- 
.able  must  be  specially  pleaded.  Brom  v. 

iV™,  14-32,  '59. 

1961.  FlalntllT  can  not  give  parol  erldence 
of  contents  of  a  written  award  without  account- 
ing for  its  absence.  Burke v.Voyles,  5  Blf.  190,'39. 

1962.  Justice  of  peace  has  no  power  or 
Jarisdietion  to  render  Judgment  on  an  award 

as  a  submission  to  arbitration  can  not  be  a  rule 
of  his  court   Riehardg  v.  Seed,  89-330,  '72. 

1968.  Declaration  of  one  who  has  submitted 
a  matter  of  controversy  to  arbitrators,  that  he 
had  determined  not  to  abide  award  made  by 
them,  is  a  wairer  of  mj  ftirther  demand  or 

•offer  of  perfomumce.  Hawa  t.  Cbomis,  84- 

455, '70. 

1964*  It  is  inclination  of  courts  to  maintain 
awards,  and  mere  technical  reasons  rarely  avail 
Against  them.  Adams  v.  Hairoid,  29-198,  '67 ; 
^22. 

1966.  Certainty.  An  award,  uncertain  and 
incapable  of  being  made  certain,  must  be  held 
Toid.  HoUingsumU  v.  Pickering,  S4-435,  '66.  As 
an  award  of  acertain  sum  per  acre  withoutshow- 
ing  the  nnmberof  acres.  Hays  t.  Hays,  2-28,  '50^ 
As  an  award  of  a  certain  sum  "with  exception  of 
an  allowance  as  made  by  plaintiff  for  hauling 
-staves."    Parker  v.  Eggl^bm,  6  Blf.  128,  '39. 

1966.  Lost.  To  prove  contents  of  a  lost 
^ward  it  is  not  objectionable  to  hand  a  witness 
a  paper  and  permit  bim  to  "state,  whether  or 
not,  this  is  a  true  copy  ot  award."  That  it  is 
leading  is  no  objection.  Adams  v.  HarrUd.  29- 
198,  '67. 

1967.  Salt  npon'an  award.  It  is  no  defense 
■to  say  that  it  was  for  more  than  a  previous 
agreement  authoriited  to  be  paid  for  work,  if  no 
such  agreement  is  referred  to  by  terms  of  submis- 
.sion.   Saunden  v.  Heabm,  12-20,  '59. 

1968.  Award.  Told.  In  a  suit  upm  a  Toid 


award,  defendant  is  not  estopped  from  denying 
its  validity  by  not  having  appealed  thereuom. 
Jeff.  R.  Co.  T.  Mmnia,  7-669,  ^56. 

1969.  Defense  of  nsnry.  If  illegal  interest 
be  given  bv  an  award,  a  daetue,  in  a  suit  upon 
award,  seeKing  to  annual  entire  award  for  tnat 
reason,  is  bad.  To  bring  such  a  defense  within 
statute,  amount  of  interest  included  in  award, 
should  be  stated  in  pleading.  Hajf$-v.MUler,H^ 
187, '59.    Cf.  26-447. 

1970.  Exhibit.  In  a  suit  upon  an  award, 
reduced  to  writing,  a  copy  should  be  filed  with 
complaint  Saaford  t.  JTood,  49-165,'  74 ;  Hayt 
V.  MUer,  12-187,  '59. 

1971.  Defense.  It  is  a  good  ground  of  objec- 
tion to  an  award  that  arbitrators  refused  to  luear 
evidence  material  and  pertinent  to  controversy. 
MUner  v.  Noel,  48-324,  '73. 

1972.  In  an  action  to  enforce  an  award,  an 
answer,  showing  that  assets  of  a  dissolved  firm 
were  placed  in  hands  of  one  of  firm  for  adjust- 
ment and  settlement,  that  firm's  business  was 
unsettled;  that  matter  of  settlement  was  aob- 
mitted  to  arbitrators;  that  such  aihitraton  re- 
fused to  hear  evidence  that  such  partner  in  sale 
or  resale  of  goods  so  in  his  hands,  made  a  profit 
of  $1000,  for  which  he  had  not  accounted,  ia 
good.  Id. 

1978.  Such  answer  need  not  set  out  all  evi- 
dence before  arbitrators.  Id. 

1874.  Award  is  ineperatlre  if  not  delivered 
on  or  before  time  designated  in  articles  of  sab- 
mission.    Conrad  v.  Johmn,  20-421,  '63. 

1975.  An  ottjection  to  an  award  on  account 
of  partiality  should  specify  in  what  partiality 
consisted.    Ommd  v.  Johnaon,  20421,  m 

1976.  OUeetions  to.  Parties  to  a  reference 
agreed  on  day  for  meeting  of  arbitrators,  and 
met  with  them  on  day,  when  examination  was 
commenced  and  adjourned  until  next  day,  when 
award  was  m^e.  Held;  party  dissaUsfied  with 
award  could  not  object  to  it  on  account  of  his  not 
having  had  a  written  notice  of  time  of  meeting 
of  arbitrators.  Hdd;  such  party  having  by  en- 
dorsement on  arbitration-bond,  agreed  that  a 
change  should  be  made  as  to  one  of  arbitrators, 
could  not  afterwards  object  to  award  in  conse- 
quence of  its  being  made  in  conformity  with 
agreement  Jbeofis  v.  Afo^  3  Blf.  395, '34. 

1977.  Estopped  to  deny  validity.  Though 
arbitratots  were  not  sworn,  and  their  award  was 
not  in  writing,  defendant  in  view  of  all  their 
proceedings,  gave  his  note  for  amount  of  award. 
Held;  he  could  not  sav  that  arbitration  was  a 
nuUitv.    Forquenm  v.  VanMeter,  9-270,  '57. 

IdiSt  Impeachment.  When  parties  have 
submitted  matters  to  arbitration,  and  one  has 
had  braefit  of  award  by  pleading  it  in  an  action 
on  matter  embraced  witiiin  arbitration,  such 
party  is  estopped,  in  an  action  on  award,  from 
contesting  validity  of  award.  Ogden  v.  Baidem, 
15-56,  '60;  Stipp  v.  TfosAinjtoa  HaU  Co.,  5  BE. 
473,  '40. 

1979.  Exceptions  may  be  taken  to  award 

of  arbitrators  lor  errors  of  fact  as  well  as  law. 
McMdum.  V.  C.  A  C.  &  L.  B.  Co.,  5413, '54. 

1980.  Exception  to  award,  that  arbitrators 
took  into  consideration  benefits  which  would  re- 
sult to  owner's  land  by  construction  of  railroad. 
Answer  filed  contained  no  answer  to  tiiis  excep- 
tion. Demurrer  to  answer  overruled.  Held;  rul- 
ing wrong.  Id. 

1981.  An  oljection  to  an  award  returned  to 
C.  C.  on  account  of  its  not  being  returned  in  tlm^ 
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b  nived  if  not  made  in  that  court.  Ellison  v. 
aupmim,  7  BIl  224,  '44;  Jaeofts  t.  Jtfo^  S  Blf. 
395, '34. 

1983.  PartT  arainst  whom  an  award  is  made, 
can  only,  under  K.  S.  '52,  assign  three  canees 
against  rendition  of  judgment  thereon :  (1 )  That 
award  was  obtained  by  fraud,  corruption,  par- 
tiality or  other  undue  means,  etc.;  (2)  that  arbi- 
trators improperly  refused  a  continnance,  or  ex- 
cluded pertinent  and  material  evidence,  or  was 
^ilty  of  other  misconduct  prejudicial  to  rights 
«f  part^ ;  (3)  that  arbitrator  exceeded  his  power, 
or  80  imperfectly  executed  them  that  a  final 
award  on  subject  matter  submitted  was  not  made. 
laRCiKY. BradUy, 7-19,  '55. 

198S.  An  award  is  not  ander  statute,  conclu- 
sive as  to  law  or  facts  of  case.  A  party  has  a 
li^  to  prove  in  C.  C,  as  an  objection  to  an 
-award,  any  misconduct  of  arbitrators  or  of  oppo- 
site party ;  or  to  show,  by  introducing  evidence 
wUca  was  before  arbitrators,  that  ther  hare  mis- 
taken merits  of  cause.   HamiUoa  t.  Wort,  3  Blf. 

1984>  Statute  points  ont  only  three  cases  in 
which  an  award  may  be  modified.  Tbe^  are  as 
follows:  (1)  Where  there  is  an  evident  miscalcu- 
lation of  figures,  or  an  evident  mistake  in  descrip- 
tion of  any  person,  thing  or  property,  referred  to 
in  award;  (2)  where  arbitrators  shall  have  award- 
ed npon  some  matter  not  submitted,  and  not  af- 
fecting merits  of  decision  on  matters  submitted; 
(3)  where  Award  is  imperfect  in  some  matter  of 
nnn  not  efiecting  controversy,  and  where,  if  it 
had  been  a  verdict,  such  defect  could  have  been 
properly  amended  or  disregarded  bv  court  R. 
&  a  790,  s.  17 ;  Hugs  v.  Turner,  2-218,  *60. 

198S.  Matter  submitted  to  arbitrators  was, 
^whether  said  companv  was  liable  to  pay  as- 
sured damages  done  to  flour  and  meal,  or  either, 
on  board  of  said  flat-boat,  and  amount"  Com* 
ptoy,  at  hearing,  applied,  upon  affidavit  of  her 
acent,  for  a  continuance  on  account  of  absence 
d  time  witnesses  whose  testimony,  it  was  al- 
leged, would  tend  to  show  that  damage  was  less 
than  what  other  witnesses  had  sworn.  Arbitra- 
tors refused  to  adjourn  hearing,  but  proposed  to 
hear  cause,  with  exception  of  those  witnesses, 
and  adjourned  for  a  reasonable  time,  to  be  named 
by  company's  attorney  or  agent,  in  order  to  pro- 
cureattendance  and  testimony  of  thosewitnesses; 
bat  company  refused  a  coptinnance  on  those 
terms.  .Sdtf/conductofarbltratorsin  this  respect 
could  not  be  complained  of.  Maduon  Im.  Co.  v. 
Qrmn,  8-277,  '52. 

1996.  Submission  to  arbitration  of  question 
of  damages  for  an  admitted  incumbrance  upon 
proper^  sold  as  free  from  incumbrance,  is  not 
wiUiin  prohibition  of  sec.  2,  2  B.  S.  228.  &iod- 
grm  V.  SnUk,  19-m,  '59. 

1987.  Where  an  award  provided  that  A  should 
deliver  to  B  on  a  certain  day  a  certain  steam 
saw  mill  in  good  working  order.  Held;  acci- 
dental explosion  of  boiler  of  mill  did  not  relieve 
Afrom  his  obligation.  Wood  v.  Long,  28-314,  '67. 

1988.  Where  an  award  was  made  to  mother 
■of  a  bastard,  in  consideration  of  her  agreeing  to 
naintain  it.  Held;  award  was  not  defeated  by 
death  of  child.   £kUon  v.  Burnt,  81-390,  '09. 

II.  At  Common  Law. 

1989.  In  this  state,  as  at  common  law,  mat- 
^  ID  difference  between  parties  competent  to 
<0Bttacti  ^7  fieneniHy  be  submitted  to  arbi- 


tration by  parol  J  and  action  will  lie  on  award 
made  under  such  submission,  even  though  award 
be  somewhat  informal.  Webb  v.  Zeller,  70-408,'80. 

1990.  Statute  relating  to  snbmisslong  to 
arbitration  is  cumulative  and  does  not  affect 
submissions  at  common  law.  Miller  v.  ChodMme, 
29-46,  '67.   And  may  be  bv  parol.  Id. 

1991.  Proceedings  antenor  to grantii^of  rale 
are  ex  parte.  2  R.  S.  239,  sec.  13.  Vonrad  t. 
Joknwn  20-421,  '63. 

1992.  An  award  need  not  recite  submis- 
sion. MUkr  V.  Ooodwine,  29-46,  '67.  And  at 
common  law  valid  though  not  attested,  though 
copies  are  not  furnished  to  parties.  AUUr,  un<ur 
statute.    Cbrsm  t.  Earlymnet  14-256,  '60. 

1998.  Common  law  award.  In  an  action 
on,  jury  have  nothing  to  do  with  errors  of  judg- 
ment and  finding  on  matters  considered,  as  such 
errors  or  mistakes  are  not  open  for  examination. 
Jury  will  decide  whether  arbitrators  refused  to 
consider  any  matter  that  was  brought  before 
them  and  submitted.  If  they  refused  to  consider 
any  such  matter,  award  can  not  stand.  Qood- 
tnMT.AfiUer,  38-419, '69;  S8-254;  13-187. 

1994.  A  common  law  award,  without  per- 
formance, is  a  bar  to  an  action  for  same  matter 
submitted.    Walters  v.  Hvtehmtj  29-136,  *67. 

1995.  When  statutory  and  when  common 
law.  Two  essential  requisites  to  a  statutory 
arbitration,  which  serves  to  distinguish  it  from 
a  common  law  arbitration,  are,  (1 )  submission  to 
arbitration  must  be  "  by  an  instrument  in  writ- 
ing;" (2)  "such  submission  must  be  made  of 
rule  of  a  court  of  record  designated  in  snch  in- 
strument"  BooU  V.  Canine,  58-460,  '77. 

1996.  If  these  requisites  are  absent  in  agree- 
ment, it  is  governed  by  common  law.  Id. 

1997.  Service  of  copy.  In  an  action  upon 
a  common  law  award,  it  is  uimecessair  to  show 
a  service  of  a  copy  of  such  award  on  defendant 
Boots  V.  Canine,  58-450,  '77. 

1998.  Parents  may  submit  matters  of  diffi- 
culty arising  out  of  transactions  between  their 
minor  children  to  an  arbitration  at  common  law, 
and  be  liable  one  to  the  other  on  any  penal  bond 
they  may  make  to  observe  conditions  of  award 
of  arbitrators,  in  r^rd  to  adjustment  and  set- 
tlement of  diSiculties  between  children.  Smith 
V.  Kirkpairiek,  58-254,  '77. 

1999.  Practice.  Suit  for  an  accounting  and 
settlement  of  a  co-partnership.  Cause  being  at 
issue,  was,  npon  written  consent  of  parties,  and 
by  order  of  court,  referred  to  two  persons.  Ajpee- 
ment  of  reference  and  order  of  court  provided 
that  if  arbitrators  differed  in  opinion  upon  any 
question  of  fact  or  law,  they  should  make  a  min- 
ute in  writing  of  point,  for  decision  of  court 
An  award  was  made,  and  two  points  upon  which 
arbitrators  differed  were  referred  to  court  for  de- 
termination. Onretumofaward,plaintiff moved 
to  set  it  aside :  !■  Because  arbitrators  failed  to 
report  facts  of  case.  2.  Because  they  disregarded 
pertinent  evidence.  3.  Because  they  did  not  pass 
upon  individual  accounts  of  parties.  4.  Because 
they  did  not  make  a  division  of  notes  and  ac- 
counts of  firm.  5.  Because  they  appointed  other 
persons  to  examine  books  of  firm.  6.  Because 
the^r  acted  upon  statements  of  defendant,  which 
plaintiff  has  since  discovered  to  be  false,  thouc^ 
tie  could  not  by  dilisence  have  proved  them  false 
at  hearing.  Had;  il  reference  of  cause  was  made 
undergo  349,350,  351  of  code,  then  report  of  ref- 
erees could  only  be  reviewed  hy  court  for  matters 
appearingupon  face  of  report,  including  all  bills 
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of  ^coeptioDB  taken  before  referee;  but  if  refer- 
ence was  to  arbitrators,  as  at  common  law,  tiien 
objections  to  award  might  be  shown  by  extrinsic 
evidence.  Hdd;  intention  seems  to  have  been 
to  make  a  common  law  reference  to  arbitrators, 
rather  than  a  trial  hy  referees  under  code.  Held; 
none  of  objections  to  award  were  well  aasigned ; 
no  fraud  or  corruption  was  charaed,  and  a  mere 
mistake  of  judgment  is  not  su^ient  to  vacate 
an  award,  at  common  law.  Moore  y.  Barnett,  17- 
349,  '61. 

2000.  A  common  law  award  Is  not  roid 

because  on  its  face  it  does  not  purport  to  be  an 
award.   Saunden  v.  Healon,  12-20,  '69. 

2001*  In  a  suit  u^n  such  award,  question 
whether  a  paper  filed  is,  in  fact,  award  of  arbi- 
trators is  matter  of  averment  and  proof;  and 
Buch  proof  mav  be  made  without  violating  rule 
that  parol  ertdenee  shall  not  be  admitted  to 
contradict  or  vary  a  written  instrument.  Id. 

2002.  Where  question  submitted  to  arbi- 
trators  was  value  of  work  done  on  a  house,  and 
award  showed  specifically  work,  and  attached 
to  each  item  value  put  upon  it.  Hdd;  award 
followed  submission  and  was  sufficient  Id. 

2008.  B^Toeatlon  of  an  agreement  for  a  ctnn- 
mon  law  arbitration  must  m  coupled  with  no 
conditions  whatever.  Qoodxdne  v.  JnOer,  82-419, 
'69. 

2004.  Berocation.  At  common  law,  an  agree- 
ment to  submit  a  controversy  to  an  arbitration, 
was  revocable  until  execution  of  an  award. 
Shroyer  v.  Bash,  57-349,  '77. 

2005.  Bevocation  at  common  law,  must  be 
by  authority  equal  to  that  which  made  submis- 
sion. If  one,  then  both  must  be  by  deed,  ^rm/er 
V.  BmL  67-349, '77;  JUad,  In$.  Cb.  t.  G^n,  8- 
277,  '52. 

2006.  Signing.  Where  no  time  is  specified 
in  bond  for  making  of  a  common  taw  award,  it 
may  be  made  at  any  time,  and  if  it  be  signed  by 
one  of  arbitrators  and  delivered  to  one  of  par- 
ties, it  may  afterwards  be  signed  by  other  arbi- 
tratorandbegood.  Samtdenv.  Healm,t9-20Jb9. 

2007.  Mi^orttf.  An  award  at  common  law 
must  have  been  concurred  in  by  all  arbitrators, 
unless  otherwise  agreed.    Jeff.  R.  "Co.  v.  MourUs, 

7-  669,  '56 ;  BaJcer  v.  FarrnbrotMh,  48-240,  '73. 

2008.  Absence  of  one.  If  one  was  absent, 
not  having  been  notified  of  meeting,  it  was  void. 
Jeff  R.  Co.  V.  Mmntt,  7-669,  '66. 

8009.  Umpire.  A  parol  agreement  to  sub- 
mit to  two  arbitrators  and  if  they  "  were  unable 
to  ^jpee,"  they  "  should  select  a  third  person  to 
act  as  umpire,  and  decision  of  said  umpire  and 
any  of  said  arbitrators  should  be  final.'  Hdd  ; 
decision  of  umpire  was  all  that  was  required. 
Sanjord  V.  Wood,  49-165,  '74;  Kile  v.  Chapin,  0- 
150,  '57.  CoTUra,  Cones  v.  VaiuadU,  4^248,'53.  Such 
would  be  an  wmpnram  rather  than  an  award.  Kile 
V.  C!l<^n,  Gt.  20-474. 

2010*  DefbiiM.  To  an  action  at  common  law 
on  an  award,  misconduct  of  arbitrators  is  no  de- 
fense.   Homk  V.  Beard,  9  Blf.  158,  '46;  28-399; 

8-  3. 

2011.  An  award  where  no  suit  is  pending, 
and  where  there  is  no  agreement  to  make  sub- 
mission a  rule  of  court,  can  be  impeached  only 
in  chancery  for  misconduct  of  arbitrators.  Hough 
T.  Beard,  8  Blf.  158,  '46:  14-266. 

2018.  ArbitranoB-tmnds,  at  common  law, 
contained  no  agreement  that  submission  should 
be  made  a  rule  of  court.  English  statute  of  will 
3,  and  statutes  of  Ohio  and  Indiana,  relative  to 


arbitrations,  authorize  insertion  of  such  an  agree^ 
ment  into  arbitration-bonds,  and  thus  provide 
for  a  remedy  by  attachment  against  deuulting 
party ;  but  at  same  time,  these  statutes  do  not 
impair  validityofarbitration-bondswhich  do  not 
contain  agreement.  JXha  v.  Scantling,  4  Blf,  89,*35. 

2018.  A  tender  of  performance  of  a  plirol 
award}  and  a  refusal  of  tender,  are  equivalent 
to  a  performance.   Smith  v.  Stmarty  5-220,  '54. 

2014.  Frandolent  concealment  by  a  party 
to  an  arbitration,  of  a  fact  material  to  defense  of 
adverse  party,  can  not  be  pleaded  by  latter  as  a 
valid  defense  to  an  action  at  law,  by  former 
upon  award.  W.  W.  F.  Ocatal  Oo.  v.  Henderaoit^ 
8-3, '51. 

2015.  An  award  on  which  a  justice  has  ren- 
dered judgment,  may  be  impeached  before  jus- 
tice within  10  days,  or  it  may  be  impeached  in 
C.  C.  on.  appeal,  tliough  it  was  not  objected  to- 
before  justice.    Fame  v.  Jtfiflcr,  6  Blf.  178 '42. 

2016.  Awards  befiore  Justices  may  be  set 
aside  by  C.  C.  for  mistakes  of  arbitrators  in  mat- 
ters of  law,  and  such  mistakes  may  be  moved, 
under  statute,  by  extrinsic  evidence.  CkmpoU 
V.  SmoTj  4  Blf.  163,  '36. 

in.  Under  Special  Charters. 

2017.  An  appeal  may  be  taken  flrom  mm 

award  against  Whitewater  Valley  Canal  Co- 
more  than  thirty  days  afterdate  of  award.  Thir- 
ty days  do  not  commence  running  until  after 
award  is  filed  in  office  of  secretary  of  company — 
perhaps  not  until  after  it  is  recorded  there.  As 
that  canal  runs  through  five  or  six  counties,  it 
must  be  presumed,  where  record  is  silent,  that 
some  time  elapsed  between  date  of  award  and 
filing  of  it  in  secretary's  office.  BvJler  v.  Parher, 
.0-534,  '57. 

2018.  Award  of  damages  for  injury  to  land, 
occasioned  by  Whitewater  Valley  Canal,  should 
be  reported  to  secretary  of  company.  An  appeal 
from  such  an  award  is  governed  by  law  regalat- 
ing  appeals  from  justices,  r^arding  such  secre- 
tary as  justice,  for  all  purposes  of  appeal. 
Such  appeal  lies  only  to  C.  C.  of  county  where 
canal  lies.  From  an  award  in  such  case  (land 
injured  lying  in  Franklin  county,)  company 
prayed  an  appeal,  directing  their  secretary  tO' 
file  papers  in  Fayette  C.  C,  Papers  were  accord- 
ingly bled  in  that  court  and  remained  there  for  a 
year,  when  ^ey  were  withdrawn  by  company  and 
filed  in  Franklin  C.  C.  Hdd;  it  did  not  appear 
to  be  secretary's  fault  tliat  papers  were  not  filed  in 
time,  in  last  named  court.  Held;  no  legal  ap- 
peal.   W.  V.  C.  Go.  V.  Hendemm,  8  Blf.  528,  '47. 

2019.  Appeal  bond  did  not  designate  court 
to  which  appeal  was  taken,  and  transcript  did 
not  mention  prayer  of  appeal.  Hdd;  proat  of  a 
parol  prayer,  admissible.  Id. 

2020.  ^peal.  Defendant  appealing  from 
judgment  of  justice  on  an  award,  can  not  have 
cause  tried  by  jury  in  C.  C,  unless  award  be  first 
set  aside  by  fraud,  corruption  or  other  undue 
means.    Roiaan  v.  Moffdt,  3  Blf.  141,  '32. 

2021.  Special  Charter.  Pleading.  Statute 
creating  Centreville  and  Abington  Turnpike 
Company,  provided  that,  for  purpose  of  deter- 
mining damages  to  be  allowed  for  land  taken 
for  use  of  company,  each  party  might  select  one 
disinterested  freeholder  of  county,  and  give  no- 
tice to  other  party  to  select  anoUicr,  to  act  as 
arbitrators.  Held;  claim  filed  need  not  show 
that  arbitrator  selected  by  claimant  was  a  disin- 
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terwted  freeholder.  C.  &  A.  IWmnie  Co.  v.  Jar- 
-ntL  4-213,  '53. 

2022.  Award  eondnslTe.  By  charter  of 
White  Water  Valley  Canal  Company,  and  alfio  by 
jeaeral  atatut^  an  award  was  in  nature  of  a  judg- 
ment of  a  juBtice  of  peace,  and,  not  having  been 
appealed  urom,  is  conclosire.  W.  W.  V.  Caaal 
<k  V.  ifoufenHMs  '61. 

S08S.  In  an  action  against  White  Water 
Valley  Canal  Company  npon  an  award  of  dam- 
ages tor  injury  done,  by  entering  upon  bis  land 
for  constmctioo  of  canal,  defendant  offered  to 
prove,  aa  an  offset,  that,  arbitrators,  in  deter- 
mining upon  their  award,  refused  to  take  into 
account  benefits  and  advantages  to  the  whole 
tract,  resulting  from  construction  of  canal. 
BeU;  evidence  properly  rejected,  id. 


ARBITRATION  BOND. 

20S4.  Three  cases  between  same  parties,  were 
referred  and  award  made.  Suit  on  arbitration 
bond.  Answer,  admitting  that  award  was  made 
in  two  of  cases,  but  averring  that  none  was 
made  in  diird.  Hddf  no  answer  as  to  award 
rmdered  in  other  two  cases.  t.  Otrfts,  71- 
377, '8a 

S02&.  Performance  of  conditloiu.  In  ac- 

iiota  00  arbitration  bonds,  there  are  only  two 
«ases  in  which  plaintiff  must  even  suggest  per- 
formance on  his  part:  (1)  when  part  awanled 
to  be  done  by  him  is  void,  and  can  not  be  en- 
forced by  law,  and  unless  he  avers  performance 
defoidaDt  may  object  to  whole  award  for  want 
-of  mutually ;  (2)  where  by  terms  of  award  per- 
fomtnee  on  part  of  plaintiff  is  a  condition 

Ereoedent  to  that  on  part  of  defendant;  for  then 
emnst  show  that  he  nas  done  everything  neces- 
aaiy  to  entitle  him  to  call  on  opposite  party. 
But  tender  by  plaintiff  and  refusal  by  defend- 
ant will  be  sufficient,  unless  thing  to  be  done  by 
pUiotiff  can  be  done  without  concurrence  of  de- 
leodanU   Hawea  v.  OoonUm,  34-455,  *7a 

80SC.  EzmiitloB  of  snbrnisdon  to  arU- 

tn^.  In  an  action  on  an  arbitration  bond, 
who)  complaint  alleges  that  submission  to  arbi- 
tration was  in  writing  and  had  been  lost,  and  no 
evidence  of  execution  of  such  submission  was 
introdaced,  it  is  error  for  court  to  enter  judg- 
ment in  favor  of  plaintiff.  Boolt  T.  Chnine,  &9- 
■450,77. 

i6S7.  Pleadla;.  An  action  can  not  be  main- 
tained on  a  statutory  aibitration  bond,  for  en- 
fbreement  of  award,  until  such  award,  in  a  prop- 
<r  proceeding,  has  been  confirmed  by  judgment 
of  proper  court,  and  complaint  thereon  must 
am  aame.   Shroyer  v.  Bash,  57-349, 77. 

2928.  Stilt  on  bond.  Damages.  In  a  suit 
tHi  a  penal  bond,  conditioned  as  required  by 
sutate  relative  to  arbitrations  [2  R.  S.  76.  317,] 
■Mtsore  id  damages  would  be  judgment  of  court 
on  sward,  with  interest  and  costs,  not  exceeding 
penalty,  and  validity  of  award  can  not  be  called 
in  qoestion,  in  a  statutory  arbitration.  Skrover 

fbuk,  57-349,  77. 

2029.  Practice*  All  objections  to  an  award 
mnst  be  presented  when  it  is  presented  for  con- 
dition by  court,  /rf. 

2(U0.  In  suit  on  an  arbitration  bond,  in 
*hich  parties  bound  themselves  to  abide  by 
twaid  of  aibitratoTS  as  all  matters  in  contro- 
^eiv.  Hdi;  plaintiff  could  not  recover  attoi^ 
Hys  fees  p^  for  prosecuting  snit  to  recover 


award  and  for  defending  suits  which  defmdant 
brought  against  him,  which  were  included  in 
award.    Miller  v.  Hays,  26-380,  '66. 

8081.  Damages  for  refusing  to  comply  with 
an  arbitration  bond,  touching  differences  grow- 
ing out  of  a  contract,  can  not  be  made  matter 
of  recoupment,  where  complaint  does  not  indi- 
cate that  cause  of  action  had  any  connection 
with  such  contrac^  and  evidence  is  not  upon 
record— if,  indeed.  In  any  case;  certainly  could 
not  be  matter  of  set-off.  MUef  v.  £Ztm,  10-329, 
'68. 

2082.  Award.  Certainty.  In  a  suit  upon 
a  bond,  breaches  were  assigned  that  K,  during 
his  first  term,  received  divers  large  sums,  etc., 
and  had  refused  to  render  an  annual  account. 
Assessment  of  damages  was  snhmitted,  by  agree- 
ment, to  arbitrators.  Award  returned  showed 
a  specific  amount  found  due  from  K,  not  ac- 
counted for,  and  award  also  contained  a  serr- 
ate assessment  of  damages  in  other  cases  against 
K.  Held;  award  was  sufficiently  certain.  Held; 
it  was  not  objectionable  for  containing  nimcno 
ment  of  damages  in  other  suits — that  being  mere 
surplusage.    Kintaer  v.  StaU,  ft-86,  *51. 

S088a  It  is  not  necessaiy,  in  an  action  on  a 
bond  conditioned  for  performance  ot  an  award, 
that  plea  in  bar  admitting  execution  of  bond, 
but  denying  that  any  award  had  been  made, 
should  be  verified  by  affidavit;  because  award  is 
not  foundation  but  inducement  to  action.  TitUM 
V.  Soantlitui,  3  Blf.  372,  '34. 

2084,  Plea,  averring  bond  to  be  void  by  stat- 
ute of  another  state  where  it  was  execated,  should 
set  forth  particularly,  statute  relied  on.  Id. 


Ar^naeiit  of  Coniuel.  See  Trial,  New  Trial. 


ARREST. 

2085.  Arrest  and  imprisonment  In  civil 
proceedlim  of  debtor  can  be  had  onlr  in  cases 
of  fraud.  SvOi  t.  SUUe,  «8-81,  78.  CI  Samtev 
V.  Foy,  10-498,  '68. 

2086.  Debtor.  Bastardy.  Insolvent  debt- 
or. Statute  providing  for  discharge  of  insolvent 
debtors  (2  Q.  &  H.  257)  does  not  apply  to  case 
of  a  person  imprisoned  under  bastardy  act 
Lower  v.  WaUiek,  25-68,  '65. 

2087.  Civil  actions.  Becovery  for  an  arrest 
in  a  cItII  actioB  can  not  be  had  without  proof 
of  malice  and  want  of  probable  cause.  jSnmv  v. 
.^«/er,  86-13,  70.   Cf.  81-422. 

2088.  Act  of  Conoress,  lUrcli  8.  '62,  u- 
snmlttgr  to  Indemnify  ofBeers  for  Illegal  ar- 
rests^ can  not,  under  amendments  3  and  4  of 
constitution  of  U.  S.,  have  any  greater  effect  than 
that  of  a  general  pardon,  and  can  in  no  wise 
affect  civil  right  of  property  in  damages.  Gri0a 
V.  Wikox,  21-870,  '63. 

2089.  An  answer  Jnstlf^g  an  arrest  and 

describing  it  as  same  arrest  com[>lained  of  by 

Slaintiff,  IS  sufficiently  certain.  iSeirde  r.  Ntem, 
7-289, 74. 

2040.  Jnstlflcatlon.  Pleading.  If  defend- 
ant, in  pleading  a  warrant  in  justification  of  an 
arrest,  aver  that  he  was  an  acting  deputized  con- 
stable of  <!oonty,  word  deputised  may  be  consid- 
ered surplusage,  and  plea  will  be  good,  though  it 
do  not  set  out  defendant's  appointment,  nor  aU^ 
that  warrant  was  shown  to  plaintiS  Patierton 


Digitized  by 


Google 


94 


AKIiEST— ARREST  OF  JUDGMENT. 


2041.  It  is  dntj  of  third  p«rB0ii8  to  obey 
call  of  an  officer  to  assist  him  in  making  an  ar- 
rest. Sec.  45  misdemeanon  act,  and  sec.  6,  2  B. 
S.'76,  651 ;  (B.  S.  '81, 1691 ;)  Goodmne  t.  Slqtlms, 
68-112,  78.  Bat  such  third  person  can  noten- 
^ge  others,  at  employer's  expeoBe,  to  assist 
FhiiU  V.  Miller,  8-16,  '51. 

2042.  Jostiflcatlon  br  citizen  asslstliifr  of- 
flcer.  It  may  be  that  where  a  known  public  of- 
ficer calls  upon  a  citizen  to  aid  him  in  execution 
of  process,  citizen  can  justify  under  officer,  al- 
though officer  is  guilty  of  trespass.  But  where 
party  making  arrest  is  not  so  known,  and  is  only 
assumine  to  act  by  special  appointment,  part^  as- 
sisting does  BO  at  his  risk,  and  if  former  u  a 
trespasser,  latter  is  also.  JHetridia  t.  Sdiaw,  48- 
175, 73. 

2048.  On  Tiew.  It  is  duty  of  jailer  to  re- 
ceive a  prisoner  from  hands  of  marshal,  with  dec- 
laration that  he  had  been  arrested  for  an  offense 
committed  on  view.  That  declaration  stands  in 
place  of  a  mittimna  in  other  cases.  He  must  re- 
ceive him  without  r^rd  toquestion  of  his  guilt 
or  innocence.  He  can  not  accept  baiL  Botav. 
Ihie,  48-60,  '73. 

2044.  Anthorltj.  Cltjr  marghol.  City  mar- 
shal has  authority  to  arrest  within  city,  without 
proee§8,  all  who,  within  his  view,  commit 
any  crime  or  misdemeanor,  or  violate  any  ordi- 
nance of  city,  and  take  them  before  mayor  or 
other  officer  navina  jurisdiction,  or  confine  such 
persons,  if  arrest  ne  made  when  proper  court 
shall  not  be  in  open  session,  nntil  tnere  shall  be 
an  opportunity  to  bring  them  before  the  mayor. 
Boax  V.  Tale,  48-60,  '73.  [Zoipv.  JEXwiw,  16-486, 
'61,  under  a  different  statute,  seems  different.] 

2045.  A  constable  has  same  authority  to 
arrest  for  a  breach  of  peace.  Fondspeer  Mat- 
tooba.  8-479, '52. 

2048.  Such  officers  have  no  andioHty  to  ac- 
cept bail  for  appearance.   Boat  t.  Thfe,  48-60. 

8047.  Arrest  need  not  be  made  Immedlatelj 
on  view  of  offense.  Jd. 

2048.  Authority  of  marshal.  On  view. 
Marshal  of  a  town  can,  without  a  warrr,nt,  ar- 
rest a  person  who  is  violating,  or  who  violates  an 
ordinance  of  town  in  his  presence  or  view,  wheth- 
er ordinance  expressly  authorizes  him  to  do  so  or 
not.   Sarde  v.  Neevet,  47-289,  '74. 

8049.  Especially  to  arrest  for  offense  of 
drunkenness,  and  to  retain  offender  in  custody 
till  next  dar,  when  he  is  too  drank  to  care  for 
himself.  Ja. 

2050.  Arrests  without  warrant  in  some  cases 
have  always  been  held  not  unreasonable.  SlaU 
V.  Newton,  69-173,  '77. 

2051.  A  peace  officer  has  a  right  to  arrest 
wiUu>ut  a  warrant,  when  he  saw  onense  commit- 
ted,  also  on  information  or  probable  cause  to  be- 
lieve that  a  felony  had  been  committed.  Doer- 
ing  V.  SteUe,  49-56,  '74. 

2052.  In  misdemeanors  he  mu8f  arrest  on  view 
or  under  a  warrant.  In  felony  he  may  arrest 
without  warrant,  upon  information  where  he  has 
a  reasonable  cause.  Id, 

2058.  A  prisoner  In  costodj  of  a  constable 
is  liable  to  arrest  on  process  in  hands  of  a 
sheriff,  at  all  events,  if  constable  be  willing  to 
release  him.    Proctor  v.  Walker,  12-660,  '69. 

2064.  Arrest  on  view.  If  power  exists  in 
ministerial  officer  to  arrest,  on  view,  it  is  sub- 
ject to  statutes  of  state,  and  general  known  prin- 
ciples of  law,  which  require  officer  to  take  pris- 
oner forthwith,  before  a  tribunal  having  juris- 


diction, and  prefer  a  complaint  against  him. 
Low  V.  Emnt,  16-486,  '61.  Qualified,  48-60. 

2056.  Arrest  on  rtew.  Clause  in  charterof 
town  of  Xq^iyette,  which  makes  it  duty  of  msi^ 
flhal  to  suppress  all  riots,  disorders,  disturbanccft 
and  breaches  of  peace,  and  with  or  without  pro- 
cess to  apprehend  all  disorderly  persons  or  dis- 
turbers ol  peace  and  convey  them  before  a  jus- 
tice, etc.,  does  not  authorize  marshal  to  arrest 
an  offender,  without  process,  for  breach  of  peace, 
after  offense  has  been  committed  and  disturb- 
ance has  ceased.  Pow  v.  Bechur,  8-475,  '52;. 
48-60. 

2058.  Jnstifleatlon.  Where  a  felony  (b» 
firing  upon  an  officer  from  ambush)  had  been 
committed  in  presence  of  an  officer  in  service  of 
U.  S.,  and  that  officer  was  authorized  by  an  or^ 
der  from  his  superiors  to  arrest  any  one  inter- 
ferine  with  exercise  of  his  authority  and  take 
him  before  nearest  militari'  authority,  and  such 
officer,  simply  intending,  in  good  faith,  to  obey 
his  orders,  did  arrest  one,  supposed  by  him  to 
have  committed  felony,  (firing,)  and  he  had  rea- 
sonable ground  for  such  belief,  such  officer  will 
be  held  not  liable  in  a  civil  action  for  arraL. 
Teoffarden.  v.  Graham,  81^22,  '69. 

2067.  Out  of  conntj.  A  warrant  issued  to- 
a  special  constable  of  Dtcatux  county  by  a  justice- 
of  said  county,  and  certified  to  by  clerk  of  county 
of  Decatur,  directing  him  to  arrest  A  and  bring 
him  forthwith  before  aotd^tiMiiDi^  will  authorize 
such  constable  to  arrest  A  in  Marion  eouiUif.  A 
constable  or  sheriff  of  county  in  which  offense 
was  committed  may  arrest  fugitive  in  any  county 
where  he  may  be  found  by  virtue  of  a  warrant 
issued  by  a  justice  in  county  where  offense  was 
committed.   Sturm  v.  PoOer,  41-181,  '72. 

206H.  Return  on  writ.  A  writ  commanded 
arrest  of  A,  and  to  take  him  forthwith,  etc.  Be- 
tnm  was  "  17  October,  1871 ;  served  as  com- 
manded and  defendant  is  present.*'  Hdd!  it 
showed  an  arrest  t^Aer  v.  Hamilton,  49-341  ,'74. 

2069.  Resisting.  If  A,  acting  as  an  officer, 
seize  B  upon  a  proper  warrantfor  nis  arrest,  and 
B,  after  being  informed  that  A  had  such  a  war- 
ran^  strike  hira  while  he  is  executing  it,  a  pros' 
ecution  for  assault  and  battery  will  lie.  Kenum 
V.  Sate,  11^71,  '58. 

2060.  Arresting  offender  and  retaking^ 
him  after  escape,  constitute  but  one  effective  ar- 
rest.   Cocfper  V.  Adamg,  2  BIf.  294,  '30. 

2061.  A  discharge  being  ill^l,  amounts  to 
an  escape,  and  it  ia  not  necessary  in  order  to  re- 
take such  person  to  have  such  proceedings  aa 
were  requisite  to  his  first  arrest.  J^Veemon 
Smiih,  7-682,  '66. 


ARRB8X  OP  JVDGIHBPIX. 

2062.  A  motion  in  arrest  of  judgment  need 
not  be  in  writing,  nor  point  out  eronnds  there- 
for. Fail  V.  Haselrigg,  45-576,  '74.  But  must 
be  made  before  rendition  of  judgment.  HiUU 
goes  V.  P.,  a  &St.L.K  Co.,  40-112, 72;  Brown- 
lee  V.  Hare,  64-311,  '78. 

2068.  An  arrest  of  judgment  is  a  final  dis- 
position of  cause,  to  which  a  writ  of  error  lies. 
V.  Kinney,  6  Blf.  369,  '42. 

2064.  Where,  in  an  action,  a  judgment  was 
rendered  on  two  separate  cross-complaints,  a 
motion  in  arrest  of  such  judgment  as  an  entirety 
can  not  be  sustained  if  either  state  fscts  sum- 
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dent  to  constitute  a  cause  of  action.  Jaaee  v. 
PtiiaA,  73-158.  '80. 

SOftS.  Ib  enmiiul  aotions  Insnffleteiicr  of 
CTtdeiee  is  no  ground  of  a  motion  in  arrefit  of 
jud^ent  Defendant,  once  acquitted  on  a  valid 
mdictmeat,  can  not  again  be  put  in  jeopardy  for 
same  offense.   ^aU  v.  Rovteh,  60-304,  '78. 

206fia*  It  will  not  lie  for  improper  admission 
or  exclasion  of  evidence,  nor  improper  giving  or 
lefosal  of  insbuctions.  Howard  v.  Staie,  6-444, 55. 

2086.  Arrest  of  Jnd^ent,  When  an  in- 
dictment charges  a  public  offense,  a  motion  in 
arrest  of  judgment  can  not  be  sustained  for  de- 
fects anon  its  face.    Daxaton  v.  State,  65-442,  '79. 

3067.  An  arrest  of  judgment  puts  an  end  to 
a  esse.  Filing  an  amended  complaint  does  not 
briae  parties  again  into  coort  Onefird  r.  Oocab- 

2068.  No  jadgment  can  follow.  Parties  may 
ba^de  noeo.    Rabtr  v.  Jones,  40-436,  '72. 

s069.  Cause  may  be  struck  from  docket  Cncw- 
/ordv.OnekatfSi^a. 

2070.  If  ezceptioD  is  not  taken  to  overruling 
motioD  in  arrest,  objection  is  waived.  Dougherty 
r.aaU,  5-453, '54. 

2071.  Exceptions  that  are  moved  in  arrest  of 
jodement,  must  be  more  mat^al  than  such  as 
wilfmaintain  a  demurrer.  Many  omissions  and 
iuoeoracieB,  which  would  be  fatal,  if  early  ob- 
served are  cured  by  a  verdict.  Griead  v.  Samai, 
»5-175j  76:  Gander  v.  Staie,  50-639,  '76. 

207s.  Motion  in  arrest  will  be  granted  only 
lor  defects  apparent  on  record.  Cbw  v.  SuOe,  »- 
1,'64. 

C678.  An  arrest  of  jndgment  is  a  final  dispo- 
utioQ  of  cause  to  whicn  a  writ  will  lie.  Poveff 
T.£iMi9^Blf.35d,'42. 

M74*  Where  a  defendant  has  been  convicted 
of  larceny  on  information  filed  under  R.  S.  '62, 
vithout  any  affidavit  or  other  sworn  charge, 
jndgnient,  on  motion  will  be  arrested.  Banmore 
T.Jo^^  4-524,  '63. 

8075.  Motion  in  arrest  being  an  affirmance 
of  verdict,  motion  for  new  trial  can  not  after- 
wards be  entertained,  unless  for  came  discovered 
nbseqnent  to  motion  in  arrest  McKinney  v. 
^iringer,  6-453,  '65;  Doe  v.  CW*,  id.  466 ;  Hord 
T.  Corp.  NcbksviOe,  id.  '65;  Bml^  v.  SUtU,  4-264, 
'53;  Rogers  T.  MaxweU,  id.  243;  jtfosofi  v.  Palmer- 
bm,  M17,  '50;  GUiapie  v.  Suue,  0-380,  '57;  12- 
815;  Wtaiiertd  v.  jBroy,  7-706,  '66;  M.  &  L.  B. 
Cb.  V.  Xomox,  7-406,  '66:  VanPeU  v.  CWne,  6- 
368,'65:£WivT.iState  JU;qfi«l,id.397;  Cftris- 

2076.  Arrest  of  JndnMnt  for  insufficiency 
of  a  complaint  maybe  obt^ned  after  court  had 
OTemdecf  a  demurrer  to  complaint  for  same  al- 

reasons.    Newman  v.  PerriU,  78-153,  '80. 

2077.  Complaint  will  be  constmed  more  fa- 
Torably  to  plaintiff*,  after  verdict,  on  motion  in 
antat,  than  on  demurrer  for  want  of  sufficient 
facta.  JXwIm^  V.  Orajpo,  65-^,  79. 

_  2078.  Bat  complaint,  to  be  sufficient  on  mo- 
tion in  arrest,  even  in  action  ori|;inating  before 
a  justice,  must  allege  facts  sufficient  to  apprise 
defendant  of  claim  against  bim.  Murphy  v.  Lam- 
4trt,5JM77,'77;  MeMiUenv.  Terrefl,  2*-163,'64. 
.  2079.  It  seems  that  a  motion  in  an  arrest  of 
]*>^ginent  will  raise  and  save  an  error  in  going  to 
irial  while  a  demurrer  is  pendingS^aun  v,  WH- 
•>^^2f)6,  '67;  Miles  v.  Bvtharuin,  36-490,  '71. 

2080.  A  mo^on  in  arrest  of  judgment  will 
nach  onlv  sacfa  defects  in  a  complaint  as  are  not 
cnnd  hj  biding  or  verdict  nor  waived  by  a  failure 


todemur  to  complaint  (Error  of  law  occurring  at 
trial  is  no  ground  for.)    McCoi'midc  v.  MilrAeUy. 

57-  248J77;  Gander  v.  Stale,  50-539,'75;  Dough- 
erty v.  Wiiwti,  1  Blf.  478,  '18;  Nichoktm  v.  Chrr,. 
3  Blf.  104,  '32:  WeslfaU  v.  Stark,  24-377,  '65;, 
TomliTtstm  v.  HamiUm,  27-139, '66;  Howorlh  v. 
Scarce,  20-278,  '68;  Seagan  v.  Fox,  45-8,  '73;. 
Vawier  v.  0.  A.  Jf.  it  Co.,  14-174,  '60 ;  ^xiAr  v. 
Nicklaus,  51-221,  '75;  Adanum  v.  Bo&e,  StMSO,- 
'68;  Griesel  v.  Scimal,  66-475,  '76;  Eaatman  v. 
State,  64441,  '76. 

2081.  Nor  that  may  be  cured  by  statute  of 
amendments.   Adanaon  v.  Base,  supra. 

2082.  Error  in  rendering  judgment  with  un- 
authorized penalty  is  no  ground  for.  Bithop  v. 
State,  50-'12&,'75.  Or  an  irregularity  in  judgment- 
Lowe  V.  State,  46-306, 74. 

2083.  Such  motion  must  be  overraled  if  there- 
be  one  good  paragraph  in  complaint  T.  W.  &' 
W.  K  Co.  V.  MiUigain,  62-505,  '76 ;  Soahr  v.  Ntek- 
Anu,  61-221, '75:  Tomlinaonv.  Hammon,il-lS9,. 
'66;  Waugh  V.  Waugk,  47-580  '74;  Oarksonv.- 
McCarty,  5  Blf.  674,  '41 ;  Findley  v.  Buchanan,  1 
Blf.  12,  '18:  KelneyY.  Henry,  48-37,  '74.  » 

2084.  When  a  general  verdict  is  given,  in 
favor  of  plaintiff  on  counts,  Bome  of  w&ieli  uroi 
bad  and  some  ^ood,  judgment  will  not  be  ar- 
rested.  Neiiie&  v.  Downt,  8  Blf.  523,  '47;  Smith 
V.  Davis,  68-434,  '77. 

2085.  Also  when  verdictisford^didant,  and' 
at  least  one  of  answers  is  good,   ^fiarria  v.  fitBer^ 

58-  216.  '76. 

2086.  Names  to  petltioii.  A  petition  to  lo- 
cate a  highway  is  fatally  defective,  on  motion  in 
arrest  of  iodgment  in  circuit  court,  if  it  (ails  to- 
set  out  full  ^Ten  names  of  ownen  of  land ;  ini- 
tials of  their  christian  names  will  not  do,  nor 
will  their  firm  names.  Tattler  v.  GHHiiimd,  6&- 
278,  '76. 

2087.  Norwillitdotodeecribethema8"heiis- 
of"  A.    Hughet,  V.  SeUers,  84r-337,  '70. 

2088.  Motion  for,  can  not  raise  any  question 
as  to  form  of  Jadnnent.  DmdoM  v.  State,  72- 
386,  '80;  SmUh  v.Dodds,  SS-4&2,  71. 

2089.  Where  a  petiUon  to  locate  a  highway 
is  BO  defective  that  nighway  can  not  be  located 
accurately,  motion  in  arrest  should  be  sustained. 
MeDonaldv.  Wihon,  69-64,  '77. 

2090.  If  complaint  to  enforce  a  mechanic's 
lien  does  not  show  that  notice  of  intention  tO' 
hold  lien  was  filed  within  statutory  time,  mO' 
tion  in  arrest  should  be  sustained.  Sharpe  v. 
(mnL  44-346,  73. 

2091.  If  complaint  against  an  attorney  for 
money  collected  do  not  all^  demand,  jndg- 
ment should  be  arrested.  Pierae  v.  IWdAm,  4^ 
235,  '73. 

2092.  It  is  no  ground  for  motion  in  arrest^ 
that  an  unnecessary  amendment  has  been  made- 
after  argument  has  been  heard.  ISng  r.  BakSf 
44-219.  '73. 

2098.  Parties  ^alntiflk  An  unincorpora- 
ted company  can  not  sue  in  name  of  their  firm 
(as  A.  B.  &  Co,)  but  mnst  proceed  in  individ- 
ual names  of  their  members.  Such  error  may 
be  reached  by  motion  in  arrest.  PoUock  v.  Dun- 
ning, 54-115,  '76.  Cf.  Hays  v.  Lanier,  3  Blf.  322, 
'33;  Davit  v.  Hubbard,  4  Blf.  50,  '36. 

2094.  Where  there  are  issues  in  abatement 
and  also  in  bar,  in  same  action,  and  both  are 
found  for  defendant,  error  In  renderinf  Jod;- 
ment  In  bar  is  saved  by  motion  in  arrest  as  to 
jndgment  in  bar.  MmUm  Gravel  Boad  Co.  v, 
Wj/mmg,  61-4,  '75. 
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8096.  A  motion  in  arrest  of  judgment  pro|>- 
«rl7  saves  error  in  sueing  on  a  contract  within 
jitatnte  of  ft^ads^  without  showing  same  to  be 
in  writing.   Fall  v.  Hazdriag,  45-576,  '74. 

2096.  8[l(>|«lnder.  Adminigtrator  of  a  de- 
cedent, eiUier  in  case  of  a  domestic  or  a  foreign 
-will,  can  not  maintain  an  action,  either  sepa- 
ratelj  or  jointly,  with  heirs,  to  contest  validity-, 
iind  resist  or  set  aside  probate  of  such  will. 
Error  in  bringing  such  actions  may  he  reached 
by  motion  in  arrest  or  bv  assignment  in  error 
"thereof,  and  is  not  waived  by  failure  to  demur. 
Harris  v.  Harrui,  61-117,  '78. 

2097.  Variance  between  affldaTit  and  In- 
formatlOB  can  not  be  taken  advantage  by  mo- 
tion In  arrest.   Morris  r.  State,  81-189,  '69. 

2098.  Parties  to  actions.  It  is  error  to  per- 
mit a  wife  to  appear  and  defend  for  her  In- 
sane husband,  out  if  plaintiff  sue  a  wife  and 
her  insane  husband,  and  make  no  efibrt  to  have 
a  committee  or  guardian  appointed  to  appear 
for  him,  and  wife  appears  and  answers  for  him, 
without  objection  to  her  such  assumed  right,  and 
plaintiff  voluntarily  goes  to  trial  on  isBUes  so 
iotmed,  plaintiff  by  a  motion  in  arrest  can  not 
■avail  himself  of  error.  Yount  v.  Tampaugh,  8S- 
-46,  '70. 

2099.  In  suit  against  four  defendants,  an  at- 
tomey  appeared  and  pleaded  in  bar  for  them, 
and  plaintiff  obtained  verdict.  Hdd;  judgment 
'OUght  not  to  be  arrested  merely  becaase  capias 
had  been  execnted  only  on  two  of  defendants. 
Imou  v.  BOtonon^  1  BlfT  327,  '24. 

2100.  Complaint  in  personal  action  to  re- 
■cover  amount  of  assessment  for  'construction  of 
.a  ditch,  though  insufficient  on  demurrer,  on  ac- 
count of  defective  assessment,  may  be  sutBcient 
•on  motion  in  arrest.    Beck  v.  Toim,  62-469,  '78. 

2101.  Insufficiency  of  bond  given  by  ^lain- 
■tiff  in  action  of  replevin  before  a  justice,  is  not 
reached  by  motion  in  arrest,  on  appeal.  Bugle 
TT.  Jl^  69-78,  '77. 

2102.  U>eertalntr  In  pleading  is  cured  by 
-verdict,  and  can  not  be  made  arailable  in  arrest 
■oyudgmenL   P.  C  A  St.  L.  X.  Ch.    Bmit,  71- 

2108.  That  forcible  entry  and  detainer  com- 
plained of  appears,  by  declaration,  to  hare  been 
oonmltted  beyond  time  limited  by  statnte, 
is  no  cause  for  arresting  or  reversing  Judgment 
lor  plaintiff.    Ward  t.  Ortme,  3  Blf.  S9S,  '34. 

2104.  DefiseU  In  affidam  for  a  writ  of  re- 
plevin can  not  be  reached  by  a  motion  in  arrest 
of  iudgment.   i>aOT«  v.  Watjield,  88-461,  72. 

2106.  Bias  of  Jndce  is  no  nonnd  for  an  ai^ 
rest  of  judgment.  mlerv.WiidOatG.RoadOo., 
62-61,^6. 

2106.  Declaration,  in  a  suit  on  a  not&  stated 
note  to  bear  date  "  on  twenty-third  da^  of  April, 
one  thauaandf  eighteen  hundred  and  thirty-seven, 
(written  April  23d,  1837.)"  Verdict  for  plain- 
tiff, ffdd;  redundant  words  "one  thousand " 
were  no  cause  for  arresting  judgment.  Btmutte 
V.  LaaetU,  5  Blf.  443,  '40. 

2107.  Damages.  Excess  of  damages  over 
amount  warranted  by  complaint,  is  no  cause  for 
arrest  of  iudgment   Beagan  v.  Foz,  46-8,  '73. 

2108.  Unrlsdtctlon  of  a  court  in  actions  af- 
fecting realty  may  be  questioned  by  a  motion  to 
arrest   K.  A.  A  S.  RVo.  v.  Huff,  '62. 

2109.  Complaint  set  up  a  fee  simple  in  land, 
which  answer  denied.  Verdict  for  plaintiff  upon 
which  court  of  C.  P.  rendered  judgment.  Had; 
title  to  real  estate  was  issned,  and  conrt  had  no 


jnrisdietion.  Motion  in  arrest  of  judgment 
should  be  sustained.  3Ieaurev.White,^W&,'b7. 

2110.  Arrest  of  Judgment  by  a  defendant 
can  not  reach  any  question  upon  a  counter 
claim  filed  by  a  co-defendant  against  him,  or,  if 
it  did,  it  was  too  broad  and  covered  case  of 
plaintiff  against  him,  and,  being  an  entiretr, 
was  properly  overruled.  Cafrigtr  v.  Sidtt,  74- 
76,  '80. 

2111.  Infknt*  Judgment  against.  Motion 
in  arrest  of  judgment  for  reason  that  "defend- 
ant is  an  infant ;  and  no  guardian  has  l>eeQ  ap- 
pointed for  him,  nor  has  any  appeared  for  him." 
Beasons  did  not  appear  in  pleading.  Hdi;  mo- 
tion would  not  lie.  Banda  T.  SbOt,  66-433,  T?. 

2112.  Crlmlnsllaw and pmetlee.  Becord 
showed  a  trial  and  a  conviction,  but  no  indict- 
ment nor  affidavit,  nor  charge  against  party  con- 
victed. Hdd;  on  motion  in  arrest,  no  judg- 
ment could  be  rendered  against  defendant 

Iter  v.  State,  66-207,  '77;  208;  209  ;  210;  212.  a 
68-327. 

2118.  OI^ectioBB  or  challenges  to  array  of 
grand  jniT  areno  grounds  foran  arrest  of  judg- 
ment. 3/aers  T.  State,  66-336, '77.  Or  that  th^ 
were  not  sworn.   Bond  v.  Slaie,  62-457,  76. 

2114.  In  criminal  actions  there  are  only  two 
grounds  for  a  motion  in  arrest  of  judgment  (1) 
That  grand  jury  had  no  l^:al  authority  to  imjaitc 
into  offense  by  reason  of  it  not  being  in  jurisdic- 
tion of  court  (2)  that  facts  do  not  constitnte  a 
public  offense.  2  B.  S.  76,  409,  ^  144.  EaUma^  x. 
SbOe,  64-441, '76;  Bithop  v.  Stale,  60-125,75; 
Mitlkny.  Slate,  &^~&4O,'70;  Xoim  v.  ^kole,  46-806 
74 ;  McQuirt  v.  State,  60-284,'75 ;  Lavdoa  v.  Stale, 
62-459,  '76;  Bond  v.  Slate,  62-457,  '76;  i>iamT. 
State,  9-408,  '57;  66-442;  Merrkk  t.  State,  68- 
327,  78:  ShaAerd  y.  SUOe,  64-43,  78;  t. 
Stai^  64-436, 78. 

2116.  Want  of  jurisdiction  over  subject  mat- 
ter is  sufficient  to  justify  conrt  to  arrest  jnde- 
meat  without  motion.  JUanuT.SbJta,  2S-lll,'6l 

2116*  Wbete  an  Information  Is  so  nnoertsin 
that  conrt  can  not  know  what  punishment  to  af- 
fix on  ^ea  of  guilty,  it  is  bad  on  motion  in  ar- 
rest   Vowl  V.  Slate,  81-64,  '69. 

2117.  Indictment  fixing  time  of  committing 
crime  charged,  at  a  date  subsequent  to  findingol 
indictment  is  bad  on  motion  in  arrest.  Sbiis  v. 
Holand,  29-212,  '67. 

2118.  Where,  in  a  oiminal  cmo,  thoe  n  no 
indictment  or  copy  thereof,  motion  in  arrest  of 
judgment  upon  finding  against  defendant  should 
be  sustained.  Biteknet-  v.  State,  56-209, '77;  Sane 
V.  Same,  id.  208 ;  Same  v.  Same,  id.  207:  Cf.  68-327. 

2119.  A  ntow  pro /unc  entry  by  order  of  court 
showing  return  of  indictment  and  that  it  bad 
been  destroyed,  is  not  sufficient  to  put  defendant 
upon  trial.   Bttekner  v.  5S!ate,  56-210,  77. 

2120.  If  record  does  not  affirmatively  show  re- 
turn of  an  indictment  by  grand  jury  into  open 
court,  motion  in  arrest  should  be  sustained. 
Adama  v.  State,  11-304.  (Overruled,  82-476;  il- 
firmed,  42-393  ;  68-276.)  Cf.  68-17. 

2121.  Where  ihdictment.in  different  counts 
changes  different  grades  of  same  offense,  penal- 
ties for  which  diner  in  degree,  but  are  of  same 
nature,  andageneral  verdict  of  guilty  is  returned, 
judgment  will  not  be  arrested.  FtvHdi  t.  Stale, 
11-213, '58. 

2122.  Motion  for,  can  not  question  an^irr^- 
larit^  in  impanneling  grand  Jary,  nor  thetr  quali- 
fications, nor  power  of  Judge  to  convene  them  in 
vacation.   MOer  v.  i^tie,  69-284,  79. 
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ARSON. 

2188*  CerUIntf  of  property*  An  indict- 
ment for  arson  for  setting  hre  to  "  bam  of  one 
Laors  Woli"  is  not  liable  to  objection  that  it 
■docs  not  sufficiently  all^  that  bam  was  in 
jctoal  pMsesBion  of  partv  named  and  in  her 
jight    Wot/ V.  Slate,  5Z^0,'7Q. 

2124.  Not  sufficient  to  "bum  a  certain  build- 
ing called  a  saloon  "  as  it  does  not  show  purpose 
ior  which  "building"  was  occupied.  State  v. 
OfOmell,  26-266,  '66.    (But  v.  B.  S.  '81,  1927.) 

218».  Possession  of  property  burned.  In- 
dictment  should  aver  property  bamed  to  belong 
to  peison  in  actual  possession  in  his  own  right 
JiifcU  T.  State,  7  Bif  168,  '44. 

2126.  Talne  of  property.  And  should  al- 
legt  value  of  property  burned.  Id. 

2127.  Indictment  charging  burning  of  prop- 
erty- insured  by  a  certain  insurance  company, 
vhoee  name  indicates  that  it  is  a  corporation, 
need  not  affirmatively  aver  its  corporate  exist- 
ence, sor  whether  it  is  a  domestic  or  foreign  cor- 
potation.   Johnaonv.&aie,9&-2M, '79. 

2138.  Cluraeterof  bulldliiir.  Statute,"every 
jierton  who  shall,  etc.,  set  fire  to  dwelling  house 
•or  bam  of  another,"  etc.,  applies  only  to  build- 
ings constmcted  and  that  are,  or  hare  been, 
actaalty  occupied  for  uses  specified.  Slate  y,  Woir 
/oibefMr,  20-242,  '63. 

2139.  Jury  may  be  sent  to  view  premises. 
FkmittQ  V.  State,  11-234,  '58. 

21w.  ETtdence.  A  witness,  in  a  prosecution 
against  A  and  B  for  arson,  having  testifi^  that 
lie  and  B,  at  the  solicitation  of  A  and  on  A's 
promise  to  B  that  he  could  have  all  insured 
goods  he  could  carry  away,  had  set  property  in- 
jured on  fire,  it  was  proper  to  permit  other  wit- 
neses  to  testify,  that,  after  fire,  they  had  pur- 
chased of  B's  wife,  at  his  house,  goods  such  as 
those  insured.    JohHwa  v.  State,  65-204,  '79. 

2131.  A  declaration  allc^ied  that  defendant 
wisely,  etc.,  before  a  certain  justice,  charged 
plaintiff  with  having  willfully  and  maliciously 
set  on  fire  and  burned  a  certain  district  school- 
house  (naminj(  district,  township  and  county.) 
Hdd;  atl^pition  contained  a  l^al  description 
of  arson.    BartUtt  v.  Jennism,  6  BIf.  295,  '42. 

2182.  Arson  is  an  offense  ag^nst  posses- 
'Stoa.  Taunt  in  possession  can  not  be  charged 
fdth  tiBon  for  buniing  house  owned  by  his  land- 
lord. WNml  T.  TTooSr,  3  Blf.  485,  '34,  (v.  B.  S. 
•81,1927.)  ^ 


OP  ASS0CIATI01«(. 

SISS.  Articles  of  association  by  those  com- 
Toring  a  eravel  road  compai^j  should  contain 
umuQt  01  coital  stock.  A  uulnre  to  do  so  is 
not  cured  by  names  of  subscribers  and  amounts 
Kverally  snbscribed  by  them.  State  v.  SkelbyvilU, 
«(e.,IV»pifeCb.,  41-151, '72.   Cf.  19-242. 

2lS4.  An  information  in  nature  of  a  quo  tmr- 
foiito  against  a  ffravel  road  company  under  act 
«f  'o2,  as  amended  in  '59,  allegea  that  pretended 
uticles  of  association  did  not  set  forth  name  as- 
sumed by  company,  or  contain  an  intelligent 
wKription  of  line  of  route  and  termini,  or  amount 
«f  capital  stock,  or  nomber  of  shares  into  which 
It  vas  divided,  or  names  and  places  of  residence 
«i  subflcribeiB  and  amount  of  stock  subscribed  by 


each,  is  good  on  demurrer.  Slate  t.  BethUhem, 
etc.,  O.  R.  Co.,  82-357,  '69. 

2185.  Filing  of  articles  of  association  is  act 
which  fixes  date  at  which  company  becomes  a 
body  corporate.  Chase  v.  Arctic  Dilehen,  48^74, 
'73. 

2189.  Pleading  organization.  Action  by 
a  corporation  to  collect  a  sum  subscribed  to  pre- 
liminary articles  of  association.  Complaint  and 
evidence  must  show  that  all  requirements  of  stat- 
ute were  complied  with  in  efiecting  organization. 
Nelson  v.  Blakey,  47-38,  '74;  Mclntyre  v.  McLain 
DUckAss.,  40-104,  '72.  Cf.  JVcw  £y  River  Drain. 
Asa.  y.  Durbin,  80-173,  '68 ;  BroohUU  &  O.  Tarn. 
Co.  V.  MeOartu,  8-392,  '56 ;  Jndiaaapola  AC 
Go.  y.  Herkimer,  46-142,  '74. 

2187.  Recording  or  a  duplicate  of  articles 
of  association  is  one  of  requisites  and  conditions 
precedent  to  an  organization.  Mclntyre  v.  Mc- 
Lain Ditch  Aas.  40-104,  '72;  New  Eel  River  Drain. 
Ass.  V.  Durbin,  80-173,  '68 ;  Indianapolis  F.&M. 
Co.  V.  Herkimer,  46-142,  '74. 

2188.  Exhibits.  A  copy  of  articles  of  asso- 
ciation of  a  draining  company  is  not  necessary 
in  a  complaint  for  collecting  assessments,  and 
need  not  be  filed  as  an  exhibit.  Ezcebior  jDrain. 
Co.  V.  Br&tm,  88-384,  '71.  Cf.  Joi-dan  Ditek.and 
Drain.  Aas.  v.  Wagoner,  88-50,  '70. 

2139.  When  left  for  record.  Date  of  filing 
of  articles  of  association  of  a  railroad  company 
for  record,  may  be  proved  by  parol  evidence. 
Joknaon  v.  G  F.  K.  &  F.  W.  R.  d.,  11-280,  '68; 
mOer  y.  Wild  OatQ.R.  Cb.,  52-51,  '75. 

S140.  Statute,  constituting  charter  of  turn- 
pike corporations,  does  not  make  copies  of  arti- 
cles of  association  evidence;  hence,  ori^^nal  is 
best  and  proper  evidence.  Eoarn  y.  SoiShvm  T. 
Co.,  18-101,  ^2. 

2141.  An  affidavit  charging  an  assault  in 

language  of  statute  is  sufficient.  >Sl!ate  v.  Tntlodc, 
46^289,  '74;  67^1,  '79. 

2142.  A  ooranioB  assault  is  not  an  indictable 
ofi'ense.  It  is  punishable,  however,  by  a  justice. 
Suae  y.  Haibtoek,  2  Blf.  257.  '29. 

2148.  To  prove  an  assanlt,  it  must  be  shown 
that  there  was  some  movement  towards  physical 
violence.  It  must  amount  to  an  attempt.  A 
purpose  to  commit  violence,  however  fully  indi- 
cated, if  not  accompanied  by  an  effort  to  cany 
it  into  immediate  execution,  is  not  sufficient. 
Cutler  T.  StaU,  69-300,  '77. 


ASSAULT  AND  BATXERY. 

2144.  Toaching.  "Against."  Indictment 

described  an  "assault"  as  "at  and  agaijist  said" 
A  B.  Held;  sufficient-  averment  that  A  B  was 
touched.   Stale  v.  Prather,  54-63,  76. 

2145.  Indictment  must  show  an  unlawful 
touching  of  another,  either  in  a  rude  manner,  or 
in  an  insolent  manner,  or  in  an  angry  manner. 
Slate  V.  PhiUey,  67-304,  '79 :  Houmrd  v.  dilate,  67- 
401,  '79;  -Sittser  T.  Slate,  71-280,  '80;  State  T. 
Wright,  62-307,  '76. 

2146.  Assanlt  and  battery  may  be  t^lly 
defined  in  an  indictment,  without  using  all  words 
"rude,"  "insolent,"  "  angry."   It  wifi  be  suffi- 
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cient  to  use  any  one  or  more  of  them,  or  those 
fully  equivalent.    fSoan  y.  State,  42-570,  '73. 

2147.  If  affidavit  before  justice  fails  to  al- 
lege that  touching  was  "unlawful,"  or  that  act 
was  done  in  a  "  rude,  insolent  or  angt^  manner," 
or  an  equivalent  all^tion,  it  'u  insufficient. 
Oraiwr  v.  Slate,  89-64,  72. 

2148.  Indictment  need  not  allege  that  per- 
son beaten  was  late  of  county,  or  that  ofTense 
was  to  his  damage.  State  v.  WittqiU,  8  Blf. 
214, '46. 

8149.  It  was  a  sufficient  indictment  that 
charged  that  defendant  "  feloniously,  purposely 
and  with  premeditated  malice,"  did  "  beat,  strike, 
kick,  stamp,  trample  upon,  and  wound,  with  in- 
tent, then/  etc.  Stom  v.  Slate,  42-670,  *7S. 

2150.  Indictment  need  not  aU«^  that  per- 
son beaten  was  In  peace  of  statei  nor  are  words 
"force  and  arms"  necessaiy.  iSalev.EUuM,7 
Blf.  281, '44. 

2151.  An  information  is  within  requirements 
of  statute  when  it  chai^  an  assault  and  bat- 
tery upon  "a  certain  boy  whose  name  is  un- 
known."   Brooder  v.  StaU,  1&-190,  '60. 

SIM.  Indictment  cfaaived  that  defendantdid 
"unlawfully  and  felonioasly  attempt  to  commit 
a  violent  injury  upon  person  of,"  etc.,  having 
then  and  there  "a  present  ability,"  by  "then 
and  there  unlawfuHy,  feloniousiv,  purposely 
and  with  premeditated  malice"  snooting,  etc., 
"toward,  at  and  against  body  of."  etc.  Hdd; 
indictment  did  not  charge  asisanlt  and  bat- 
tery; no  words  being  used  which  necessarily 
imply  that  touching  was  in  a  rude,  insolent  or 
an^  manner.   MeCvUeu  v.  Stale,  62-428,  '78. 

SlftS*  Frostltnte.  A  woman  may  consent 
to  sexual  act,  yet  man  who  performs  it  m&y 
treat  her  so  roughly  and  insolently  as  to  commit 
an  assault  and  battery.  Riehie  v.  Stale,  68- 
355,  '77. 

2154.  Chastisement.  Defense.  It  is  a  good 
defence  to  an  indictment  for  assault  and  oat- 
tery,  that  defendant  in  alleged  battery  had,  with- 
out anger  or  rudeness,  and  solely  for  purpose  of 
preserving  discipline  as  superintendent  of  a 
county  asylum  for  paupers,  administered  mod- 
erate coercion  and  cnastisement  to  complaining 
witness,  who  was  a  stubborn,  fighting  pauper  in 
his  charge.   State  v.  Neff,  58-516,  '77. 

2155.  It  is  not  assault  and  battery  for  a  teach- 
er to  inflict  on  pupil  punishment,  when  not  ad- 
ministered with  unreasonable  severity.  Danen- 
hoffer  V.  Slate,  69-295,  '79. 

2156.  Person  of  relator.  When  evidence 
showed  that  defendant  struck  or  touched  horses 
of  prosecuting  witness,  when  he  and  his  sons 
were  driving  and  using  them  in  gathering  and 
hauling  away  com,  it  is  error  to  instruct  jury 
that  "if,  while  he  [prosecuting  witness}  was 
driving  his  team  in  neld,  in  act  of  gathering 
com,  defendant  struck  and  beat  horses  of  pros- 
ecuting witness  in  a  rude  and  angry  manner 
with  a  stick,  defendant  is  guilty  of  an  assault 
and  battery."    Kirland  v.  -Slate,  49-146,  '73. 

2157.  Name.  In  an  indictment  for  assault 
and  battery,  name  of  party  on  whom  ofTense  was 
committed  is  a  part  of  description  of  offense  and 
must  be  proved.  McLaughlin  v.  Slate,  52-279,  '75. 

8158.  Variance.  Proof  of  assault  and  bat- 
tery on  Mrs.  Ghiibbs  could  not  sustain  a  prose- 
cution for  an  assault  and  battery  on  Caroline  F. 
Grubbs.  McLaughlin  v.  State,  62-476,  76;  Jfc- 
Laatghlin  V.  State,  id.  279. 

2159.  Identity  of  hutmment.  If  an  in- 


dictment for  assault  and  battery  allc^ted  that- 
battery  was  done  with  a  certain  instrument, 
proof  that  it  was  done  with  a  different  one  is  no- 
variance.    Ryan  v.  Slate,  52-167,  '75. 

2160.  Means  of  defense.  To  prevent  one 
from  committing  a  petty  larceny,  law  will  not 
justify  use  of  deadly  weapons  in  such  a  manner 
as  to  put  human  life  in  extreme  peril,  nor  to 
retain  possession  of  [>ersonal  property  against  a. 
mere  trespasser.    Kvnkle  v.  .Suite,  82-220,  '69. 

2161.  Defense.  If  A,actingasanofficer,seiEe- 
upon  B  u!x>n  a  pro^r  warrant  for  his  arrest,, 
and  B,  after  being  informed  that  A  had  such 
warrant,  strike  him  while  he  is  executing  it,  a 
prosecution  for  assault  and  battery  will  lie.  Ker- 
flon  V.  Slate,  11-471,  '58. 

2162.  If  fitcts  exist  which  would  justify  act, 
such  as  illegality  of  warrant,  etc,  defendant  must, 
show  them,  otherwise  validity  of  warrant  will 
be  presumed.  Id. 

2166.  Prosecution  for  assault  and  battery 
must  be  commenced  within  two  Tears  after  its 
commission.   Diekiwioa  v.  Slate,  70-247,  '80. 

2164.  Gridence  to  support  verdict  of  guilty 
must  show  such  fact  Id. 

2165.  Former  conrictlon  or  aeqnlttftl  of  a 
simple  assault  and  battery  before  a  justice,  is  a 
bar  to  another  prosecution  for  same  ofTense. 
SlaU  V.  flbtta6<w*jA,  66-223,  '79;  Slate  v.  McCorg, 
2  Blf.  5,  '2(i;  Rryant  v.  Stale,  72-400,  '80;  Stvm 
T.  Stale,  9-206,  '57.    Cf.  8-498. 

216«.  Though  the  indictment  was  bad.  Slats 
T.  George,  5S-434,  '76. 

2167.  Also,  when  convicted  of  an  afTray  on  a 
bad  affidavit  fWb  v.  Slate,  40-18,'72.  Cf.  65- 
282.   Cf.  5»-354. 

2168.  Assault  and  twttery  on  A  at  a  ball 
during  an  excitement  or  riot  is  one  offense,  and 
an  assault  and  battery  on  B  was  another.  Con- 
viction for  one  will  not  bar  other.  CIreenwood  v. 
Stale  64-250,  '78. 

2169.  Where  an  assault  and  battery  is  not  the- 
gravamen  of,  but  merely  an  incident  occurring  at 
a  riot,  a  final  judgment  in  prosecution  for  one 
pf  offenses  mav  not  be  a  bar  to  a  prosecution  for 
other.     Winitiger  v.  State,  18-540,  '59. 

2170.  Practice.  Declaration  contained  only 
one  count  Pleas,  1,  Not  guilty;  2,  Son  tmmU 
demesne.  Plaintiff  new  assigned.  Plea,  not 
guilty  to  new  assignment  Held;  plaintiff  was 
not  obliged  to  prove  two  trespasses ;  but  it  waa 
sufficient  to  prove  that  described  in  new  assign- 
ment.   TTorfv.  Rousaeau,  7  Blf.  450,  '45. 

2171.  Lesser  offense  Included  in  grent«r» 
Merger.  One  can  not  be  convicted  of  simple 
assault  and  battery,  where  evidence  shows  him 
guilty  of  assault  and  battery  with  intent  to  mur- 
der; because  misdemeanor  is  merged  in  felony.. 
Slate  V.  Hattabouah,  66-223.  '79. 

21 72.  Assaoltand  battery,  simply  a  miade- 
meanor,  is  not  included  in  any  decrees  of  felon- 
ious homicide.  In  a  case  of  felonious  homicide^ 
it  is  merged  in  felony.  On  trial  for  murder  jury 
found  defendant  guilty  of  an  assault  and  oat- 
tery.  Held;  verdict  was  a  nullity.  Held;  defect 
could  be  reached  by  motion  in  arrest  Held;  in- 
dictment still  stood  against  prisoner,  and  that 
he  must  again  be  put  on  trial.  Wright  v.  State, 
5-527,  '54. 

2178.  Indictmentforaesaultsndbatterywith 
intent  to  murder.  Jury  may  acqnlt  of  intent 
to  murder,  and  find  defendant  guilty  of  ftn  as- 
sanlt,  etc.  Foleu  v.  Slate,  9-363,  '57 :  SlaU  7.  Km- 
nedy,  7  Blf.  233,  '44. 
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2174.  With  Intent.  Character.  On  trial 
of  inrty  for  assault  with  intent  to  murder,  court 
instructed Jurr  that;  "AltlioHch  charge  in  in- 
dictment u  that  of  assault  with  intent  to  coni- 
mit  felony,  yet  indictment  contains  a  charge 
simp!v  of  an  assault,  and  defendant,  though  pre- 
fonied  to  be  innocent  of  either  offense,  may,  un- 
d«  indictment,  be  found  guilty  of  either,  as  evi- 
dence may  joatihr."  ife&j/ correct.  Knight  V.  Slate, 

S17&.  Instruction  in  such  case  properly  ap- 
plying eotain  rules  of  law  to  question  of  de- 
imdaiit'B  guilt  or  innocence  of  either  misde- 
meanor or  felony ,  is  not  erroneous  merely  because 
it  does  not  apply  those  rules  to  both.  Id. 

2176.  In  such  case,  defendant's  character  can 
Dot  be  considered  unless  he  first  introduce  eri- 
lience  in  support  of  it.  Id. 

2177.  Bap0.  Under  an  indictment  for  rape 
defmdant  may  be  convicted  of  an  assault  and 
battery.  Riekte  v.  Slate,  68-356,  '77 ;  MUU  v.  dilate, 
42-187,  ^76. 

2178.  Also  under  an  indictment  for  a  rescue. 
Bam  V.  Sate,  88-167,  '70. 

3179.  Also  under  indictment  for  assault  and 
battery  with  intent  to  commit  muislaughter. 
Jama  V.  State,  68-293,  '77. 

2180.  Coort  erred  in  instnictiilc  "  if  you  find 
beyond  a  reasonable  donbt  that  defendant,  with- 
out malice,  either  expressed  or  implied,  but  7ol- 
antarily,  and  upon  a  sudden,  heat  of  blood  and 
pusion,  unlawfully  assaulted  and  beat  said  Esler 
m  manner  and  form  charged  in  indictment,  this 
woold  be  an  assault  and  battery  with  intent  to 
commit  manslaughter,"  for  under  indictment  he 
may  only  be  guilty  of  assault  and  battery  with- 
OQt  intent.    Wat  v.  Suae,  69-113,  77. 

ASSAULT  AND  BAXTBRY 
WITH  INTBNT  TO  GOM- 
BEIT  A  FBLONV. 

2181.  Intent  to  murder.  Neither  an  as- 
hdU  and  battery,  nor  an  assault  with  intent 
lomnrder,  is  any  degree  of  murder.  On  an  in- 
dictment for  felony,  defendant  may  be  convicted 
of  a  misdemeanor,  the  commission  of  which  is 
necessarily  included  in  offense  chaiged.  An  as- 
nult  and  battery  is  necessarily  inclnded  in  an 
ueaalt,  etc.,  with  intent  to  mnraer.  Last  clause 
of  wc.  72,  2  B.  8.  370,  so  far  as  i  t  was  intended  to 
ipply  to  mnrder  in  any  of  its  degrees,  or  to  man- 
fUbghter,  is  absurd  and  inoperative.  OilUmie 

fitot  »-380,  '57.    Cf.  WaU  v.  Slate,  28-150,  '64. 

2182.  Appeal  will  He  from  a  Jngtlce,  from 
>  conviction  for  an  assault  and  battery,  and  cause 
may  be  tried  in  C.  C.  court,  without  finding  of 
>n  indictment.  Waeh^etter  v.  dilate,  42-166,  73. 
Cf.  Pratt  V.  State,  7-625,  '56. 

2188.  Ab  indictment  cbai^ng  an  offense  of 
A  tod  B  with  intent,  etc.,  is  sufficient,  if  it  de- 
■cribes  A  and  B  in  langua^  of  statute  creating 
o^eue,  and  charges  felony  intended,  in  language 
<H  Statute  dining  crime.  WUMams  v.  State,  47- 
5«|  74;  AdeU  v.  State,  84-^  '70. 

2184.  Intent  to  mnrder.  An  Indictment 
cbaiged  tiiat  defendant  did  "  onlawfally,  felon- 
Wirfy,  purposely  and  with  premeditated  malice, 
sake  an  assault"  upon  a  certain  person,  "at, 
against,  and  in  contact  with  "  such  person, 

did,  feloniously,  purposely,  and  with  premedi- 
tated malice,  shoot  a  certain  pistol  •  •  loaded 
*ith  gunpowder  and  leaden  balls,  which  he," 


defendant,  in  his  hands,  had  and  held,  with  in- 
tent, "such  pereon,"  feloniously,  purposely,  and 
with  premeditated  malice  to  kill  and  murder, 
and  is  not  open  to  objection  of  duplicity.  Joiiet 
v.  State,  «0-241,  '77;  ComeUle  v.  Stale,  16-232, 
'61 ;  State  v.  Miller,  27-15,  '66:  State  v.  FhUker, 
54-63,76. 

2185.  Should  indictment  end  with  words 
"with  intent  of  committing  felony,"  it  should 
not  sufficiently  charge  intent  to  commit  partic- 
ular felony.    State  v.  MiUer,  27-16,  '66. 

2186.  An  indictment  for  an  assault  with  in- 
tent to  commit  a  felony,  must  show  with  cer- 
tainty particular  fielonjr  Intended  to  be  com- 
mitted. ^  V.  Hotbfoat,  2  Blf.  257, '29. 

8187.  A  charge  of  assault  and  battery  witii 
intent  to  kill,  is  only  a  charge  of  an  assault  and 
battery ;  words  "  with  intent  to  kill "  being  sni^ 
plusage.  Smxl»er  v.  Stale,  4  Bit  528,  '38 ;  HarriM 
V.  StaU,  64-2,  '76. 

2188.  An  Indictment,  which  properly  chai^ges 
an  "  assault  and  battery  "  with  intent,  etc.,  need 
not  further  charge  an  "assault,"  etc.  MeGuirt 
V.  Slate,  60-284,  '75 ;  Greer  v.  State,  id.  267. 

2189.  A  charge  with  intent  to  rape,  as  fol- 
lows: "with  intent  then  and  thereby  willfully, 
forcibly  and  feloniously,  and  against  her  will,  to 
have  carnal  knowledge  of  said  woman,"  is  suffi- 
cient   Dooley  v.  State,  28-239,  '67, 

2190.  Indletment  as  follows  t  State  of  In- 
diana, etc.,  grand  jury,  etc.,  charge  that  J.  F. 
(and  twelve  others,  naming  them,)  on,  etc,  did 
then  and  there  willfully,  purposely,  feloniously 
and  of  their  malice  aforethoaght,  make  and 
perpetrate  an  assault  on  body  of  B.  etc,  and 
then  and  there  with  pistols,  guns,  rocks  and 
clubs,  which  they,  said  J.  F.,  etc.,  in  their  hands 
then  and  there  had  and  held,  did  willfully,  felo- 
niously, purposely,  and  of  their  malice  afore- 
thought, then  and  there  strike,  beat,  bruise  and 
wound  said  B.  M.,  with  intent,  etc.,  to  kill  and 
murder  her,  etc  Heid;  (1)  indictment  is  not 
double ;  (2)  it  chatges  all  persons  named  with 
using  ail  weapons  mentioned,  and  is  in  that  re- 
gard snffieient;  (3)  assault  and  battery  is  soffi- 
cientlj  charg^ ;  and  that,  with  proper  averments 
as  to  intent,  is  all  that  is  necessary  under  stat- 
ute. Injury  done  is  set  forth  with  sufficient  pal^ 
ticularity.    -Slate  v.  Farley,  14r-23,  '59, 

2191.  Indictment  charged  that  defendant 
on,  etc,  "did  then  and  there  in  and  upon  one 
H.  M.,  then  and  there  being,  make  an  assault,  and 
him,  said  H.  M.,  he,  said,  etc.,  did  then  and  there 
strike, beat  and  wound  in  a  rude  and  insolent  man- 
ner, with  intent  then  and  there,  said  H  M.,  pn^ 
posely,  feloniously  and  with  premeditated  mal- 
ice, to  kill  and  murder,"  etc.  Held;  tantamount 
to  chatving  act  as  unlawful.  State  v.  Murphy, 
21-441, '63.  Cf.  74-557, 

210d>  For  exact  language  of  statute  defining 
offense,  need  not  be  incorporated  in  indictment. 
Id.    AlBoStaUv.  Gilbert,  21-474,  '63. 

2193.  Assault  and  battery  with  intent. 
Present  abilitj.  In  a  prosecution  for  an  as- 
sault and  battery  with  an  attempt  to  commit  a 
robbery  by' taking  a  five  dollar  bill  from  jirose- 
cnting  witness,  it  was  immaterial  in  proving  of- 
fense whether  prosecuting  witness  bad  or  bad 
not,  any  money  at  time  of  alibied  attempt  Ham- 
litaii  V.  State,  86-280,  '71,    Cf,  82-220  ;  8-624. 

2194.  Merger.  In  a  prosecution  for  such 
offense,  defendant  can  not  be  acquitted  by  proof 
that  he  carried  out  his  intentions  by  complet- 
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ing  crime  of  robbery,  on  ground  that  lesser  crime 
IB  meived  in  greater.  M, 

2195.  WiOi  Intent  to  rol>.  Indictment 
chained  that,  at,  etc.,  on,  etc.,  "  defendant  in  a 
rude,  insolent  and  angry  manner,  did  unlawfully 
touch  one  "  J  M,  "  with  intent  forcibly  and  felon- 
iously, by  violence  and  putting  him  in  fear,  to 
take  from  his  person  goods  and  chattels  of  him, 
said  "  J  M,  etc.  Held;  good.  Hdd  ;  time  and 
place  sufficiently  shown  without  words  "  with  in- 
tent then  and  there,  forcibly,"  etc.  Held;  goods 
and  chattels,  intended  to  have  been  taken,  need 
not  be  described  with  particulatity,  nor  need 
their  value  be  averred.  BurUin  v.  Sate,  68-38,'79. 

8190*  Assault  with  intent  to  kill  is  suf- 
ficiently charged  in  language  of  statute.  Shinn  T. 
Slate,  68-423,  '79. 

2197.  Witb  intent.  Indictment,  since  R. 
fi.  *52  took  effect^  for  an  assault  and  battery  with 
intent  to  commit  murder.  Indictment  did  not 
chaive  that  offense  had  been  committed  willfully, 
leloDionsly  and  of  malice  aforethoueht,  accord- 
ing to  common  law  precedents.  Held;  indict- 
ment properly  quashed.  State  v.  Wilson,  7-616, 
'56.   Qualified,  IMm  v.  State,  9-408,  '57. 

2198.  An  indictment  that  defendant  on,  etc., 
at,  etc.,  "did  feloniously  attempt  to  commit  a 
Tioknt  injury  upon  person  of  "  A,  "  having  then 
and  there  a  present  anility  to  commit  said  injury, 
by  then  and  there  feloniously,  purposely  and 
with  premeditated  malice,  shootingatand  against 
said  A  "  with  a  certain  loaded  pistol,  commonly 
called  a  revolver,  then  and  there  loaded  with 
gunpowder  and  leaden  balls,  which"  said  de- 
tendant  "  then  and  there  in  both  his  hands  had 
and  held,  with  intent  then  and  there,  and  there 

him,  said"  A  " feloniously^  purposely  and 
with  premeditated  malice,  to  kill  and  murder." 
Hdd;  indictment  good.  Agee  v.  Slate,  64-340, 
•78;  MeOuUey  v.  Sla^,  62-428,  '78. 

2199.  Assault  and  battery  wltli  Intent  to 
nnrder.  Title  of  indictment,  by  statute,  need 
not  set  forth  name  of  ofTense ;  but  if  title  and 
body  of  indictment  conflict  in  description  of  of- 
fense, latter  must  control.  Howard  t.  State,  67- 
401, '79. 

S200.  An  indictment  charged  that  A  did,  on, 
etc.,  at,  etc.,  "willfully,  purposely,  feloniously 
and  of  malice  aforethought,  make  an  assaulton 
B  "  and  then  and  there  with  a  pistol,  *  which 
he  had  and  held  in  his  hands,  and  said  pistol  * 
was  loaded  with  gunpowder  and  a  leaden  ball, 
did  then  and  there  willfully,  feloniously,  pur- 
posely and  of  his  malice  aforethought,  shoot  off 
said  pistol  *  at  and  against  said  "  B  "  with 
intent  tiien  and  there  and  thereby  him,  said  "  B 
"purposeW',"  etc.,  "to  kill  and  murder,"  etc. 
MeU;  bad,  for  failing  to  aver  a  present  ability 
to  commit  offense,  an  unlawful  touching,  and 
that  manner  was  rude,  ancry  or  insolent.  Id. 

2201.  An  indictment  charged  that  defendant 
maliciouab/  andmirposdy  shot,  etc.,  with  intent  to 
kill  and  murder,  etc.  It  was  error  to  charge 
juiy  that  shooting  mast  have  been  done  pnr- 

^  and  vmHemadi^ ;  that  is  hwaingfy  and  mH- 
I  done  to  sustain  charge.  Long  v.  Staie,  46- 
.  '74. 

2202.  Also  to  instruct  "  if  there  be  evidence 
of  express  malice,  thai  is,  a  positive  intention  to 
kill,  existing  in  mind  of  slayer,  at  time  of  inflict- 
ing wound,  killing  is  murder,"  etc.  Intention 
to  Itill  may  exist  without  malice ;  as  in  self  de- 
fense. Denniaon  v.  SUOe,  lS~blO,  '59.  Cf.  18-349. 

8208.  Definition.   Where,  on  trial  for  as- 


sault and  battery  witii  intent  to  murder,  court 
instructed,  after  giving  statutotr  definition  of 
assault,  that  if  jury  were  satisfied  "  that  defend- 
ant unlawfully  attempted  to  commit  a  violent 
injury  on,"  etc.,  "and  that  he  then  and  there 
had  present  ability  to  commit  such  injury,  as 
charged  in  indictment,  then,  does  evidence  con- 
vince you,  beyond  a  reasonable  doubt,  that  such 
assault  was  perpetrated  with  intent  to  commit 
felony  mentioned  in  indictment."  Hdd;  instmc- 
tion  not  erroneous,  as  words  "  as  chaq^  in  ia* 
dictmetit"  mast  be  deemed  as  limiting  mean- 
ing of  «itire  preceding  definition  of  assault,  and 
not  merely  a  part  of  such  definition.  MeCulUy 
V.  Slate,  62-428,- '78. 

2204.  On  trial  of  an  indictment  for  assault 
and  battery  with  intent  to  commit  a  larceny} 
it  was  shown  that  defendant  put  his  hand  or 
fingers  into  pocket  of  A,  with  intention  of  steal- 
ing his  money.  Hdd;  a  conviction  of  felony 
chaiged  in  indictment  was  not  erroneous.  Cor- 
neiUe  v.  Slate,  16-232,  '61. 

2205.  An  indictment  will  lie  for  an  assault 
and  battery  with  intent  to  commit  a  larceny.  Id. 

2206.  Motive.  Jnstification.  Defendant 
in  a  prosecution  for  A  and  B  may  introduce  evi- 
dence of  his  bein^  a  member  of  a  protective  and 
detective  association,  with  powersof  arrest;  that 
a  felony  had  been  committed  in  neighborhood; 
that  prosecuting  witness  was  suspected  of  hav- 
ing been  concerned  in  its  commission;  that  al- 
leged A  and  B  consisted  of  arrest  of  said  prose- 
cuting witness,  by  defendant,  under  such  oetief 
and  power,  etc.,  to  show  animus  of  defendant 
and  give  character  to  A  and  B,  if  not  in  justifi- 
cation. Kerekeval  v.  State,  40-120,  74.  Ct  6 
Blf.  406. 

2207.  Same  matter  may  be  introduced  in  de- 
fense in  a  civil  suit  for  malicious  prosecution 
and  arrest  in  mitigation  of  damages;  but  facts 
must  be  specially  pleaded,  showing  plaintiff's 
criminality.    Waason  v.  CanSdd,  6  Blf.  406,  '43. 

2208.  Present  ability.  If  A  shot  at  B  twice 
at  a  distance  of  not  exceeding  30  steps,  with  a 
shot-gun  loaded  with  powder  and  shot,  one  of 
discharges  at  least  was  fired  at  B's  face  and 
neck,  many  of  shot  taking  effect,  one  of  his  eyes 
being  destroyed.  A  intended  to  kill,  and  only 
failed  because  shot  were  incapable  of  producii^ 
death,  owing  to  distance  and  manner  in  which 
gun  was  loaded,  act  had  some  real  adaptation 
to  accomplish  thing  intended,  and  there  was 
sufficient  proof  of  present  ability  to  support  a 
verdict  of  an  intent  to  kill.  Kunke  v.  State,  82- 
220, '69;  State  v.  Swaila,  8-524,  '56.  Doubted. 

2209.  There  must  be  some  adaption,  real  or 
apparent,  in  act  done  and  means  used  to  accom- 
plish alleged  purpose.  Id. 

2210.  If  it  IS  evident  to  every  reasonable  mind 
that  means  used  are  entirely  inadequate  to  con- 
summation of  intent,  that  fact  will  rebut  or  dis- 
prove intent,  and  a  conviction  could  not  be  jus- 
tified. Id.  An  indictment  for  assault  with  intent 
to  murder,  to  be  valid,  must  show,  not  simply 
by  averment,  but  by  alleging  facts,  boUi  an  at- 
tempt and  present  ability  oi  defendant  to  com- 
mit crime  cnarged.  Slate  v.  HiJibs,  58-415,  '77; 
(Riee  v.  State,  16-298,  '61 ;  changed  by  act  of  '65] ; 
H(tmird  V.  StaU,  67-401,  '79.  Present  ability  to 
commit  crime  must  be  shown  by  evidence.  SttUe 
V.  Svxaix,  8-524,  '56.  To  constitute  crime  intent 
and  ability  must  be  joined.  Id. 

8211.  Evidence.  Material  tints  necessary 
to  establish  a  conviction  are  (1)  that  defendant 
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committed  A  and  B,  as  alleged ;  (2)  that  at  time 
Ik  intended  to  kill ;  (3)  that  had  death  resulted, 
crime  would  hare  been  murder.  Kunkie  v.  Slate, 
13-220,  '69. 

2212.  latent  to  kill  is  a  question  for  jury.  Id. 

S218.  And  may  be  proTen  by  direct  evidence 
as  by  prior  tlireate  ana  actions,  or  presumed  by 
UBault  with  a  deadly  weapon.  Id. 

2214.  Proof  of  intent.  In  proBecution  of 
Kveral  jointly  indicted  for  assault  and  battery 
vilh  intent  to  murder,  court  instructed  jury  that, 
if  means  used  to  commit  assault  and  battery  were 
inch  as  "would  ordinarily  and  probably  have 
pndaced  death,"  they  might  find  defendants 
gnilty  of  alleged  intent  Mdd/  proper.  Hmha 
f.  Sate,  65-39, 78. 

S21S.  Aawnlt  wtth  Intent  to  klU.  When 
eridence  is  not  in  record,  S.  C.  will  not  say  it 
VIS  error,  in  a  prosecution  for  an  assault  with 
intent  to  kill,  that  intent  constitutes  gist  of 
crinie,  and  "  in  determining  intent,  it  is  proper 
to  Gouider  acts,  words  and  instrument  used.  * 
•  ♦  If  a  deadly  weapon  was  used,  intent  may 
beiafenedby  you."  SAtm  v.  iState,  68-423, '79. 

2216.  Assault  and  battery  with  intent  to  mur- 
der. Followingchaige  was  given:  "If  defendant 
fired  into  crowd  in  question,  of  which  A,  prosecu- 
ting witness,  was  one,  with  deliberate  intention, 
either  formed  at  time  or  previously,  of  killing 
ind  murdering  some  one  of  crowd,  and  that  A  re- 
ceived a  portion  of  shot  and  contents  of  said  gun, 
and  was  wounded  thereby,  it  will  be  sufficient  to 
establish  assault  and  battery  with  intent  charged. 
If  the  case  is  otherwise  made  out,  it  will  be  duty 
of  jun-  to  find  defendant  guilty  as  charged. 
Hdd;  no  error.    WaUcer  v.  Stale,  8-290,  '56. 

2217*  If  from  battery  commiiied  by  defendant, 
A  bad  died,  intent  to  murder  him  would  have 
been  inferred  from  act  of  shooting  into  crowd; 
tod  though  death  did  not  result,  that  act  is  as 
good  evidence  of  intent  to  murder,  as  if  death  had 
ouaed.  Id. 

2218.  Harmless  error.  Where  on  trial  on 
indictmait  for  assault  and  battery  with  intent 
to  mnrder,  court,  in  one  chatve,  gave  an  accu- 
rate statutory  description  of  offense,  and  evidence 
showed  that  battery  was  perpetrated  unlawfully, 
error  in  omitting,  in  same  connection,  word  un- 
loffilb/,  in  another  chai|^  was  harmless.  BoUina 
T.  Sou,  62-46,  '78. 

2219.  Where,  in  such  case,  defendant  is  found 
|iiilty  of  assault  and  battery  only,  error  in  an 
inetruction  as  to  intent  charged,  is  harmless.  Jd. 

2220*  An  indictment  will  lie  for  an  assault, 
or  an  aasanlt  and  battery,  with  intent  to  commit 
Tohntaiy  manslaughter.  Jomff  t.  Slate,  68-293, 
'77;jfateT.Z%i'X)dbRorton,&8-354,76.  Cf.75-199. 

2221.  One  may  be  indicted,  under  sec.  7,  ch. 
63,  R.  S.  '43,  for  assault  and  battery  with  intent 
to  commit  murder  in  second  dnfree.  State  v. 
fi*r,  8  Blf.  675,  '47. 

^  2228.  Assault  and  battery  with  intent  to  rob 
ii  not  merged  in  crime  of  robbery.  HamHton  v. 
airfe,  86-So^  71.  Ct  66-282. 

ASSAinUX  AND  BATTERY.  AC- 
TION FOR  DAMAGES. 

2226.  Hlt^tloM  of  dunages.  In  an  action 
to  nnjTer  damages  for  an  assault  and  battery 
vbicb  grew  out  of  a  dispute,  proof  of  truth  of 
UKrtioDB  made  by  one  of  disputants  is  not  ad- 


missible in  evidence  in  mitigation  of  damages. 
Bvtt  V.  Gould,  84-652,  '70. 

2224.  Amount  of  damaji:es  is  not  fixed  by, 
but  is  left  to,  sound  discretion  of  jury.  IMtU  y. 
TingU,  26-168,  '66. 

2225.  Joint  assanlt.  Evidence  showed  that 
injuries  were  inflicted  directly  by  A,  and  that 
he  was  aided  and  encouraged  by  B,  who  came 
up  after  assault  was  begun.  Court  instructed 
that  if  B  aided  and  abetted  A,  by  encour^ 
agin^  him  to  continue  battery,  and  A  did 
continue  same,  B  would  be  equally  liable  with 
A  for  damagee  resulting.  Held;  instruction  was 
right.  Heia;  if  defendants  jointly  committed 
battery  they  were  equally  liable,  and  damages 
should  be  assessed  against  them  jointly.  LUile  v. 
Tinde,  26-168,  '66. 

2226.  Not  error  to  refuse  to  instruct  that 
"you  can  assess  different  degrees  of  damages" 
M;ainst  those  of  defendants  whom  you  find  guilty. 
You  are  not  bound  to  assess  the  same  sum  against 
each.    Oiniey  v.  Reed,  11^17,  '58. 

2227.  Mltlgatlonofdamayes*  Suitfordam- 
ages  for  assault  and  battery.  Defendant  offered 
to  prove,  in  mitigation,  that  plaintiff  had  caused 
a  prosecution  for  malicious  mischief  to  be  insti- 
tuted against  a  minor  son  of  defendant,  and  that 
he  assaulted  and  beat  hira  for  so  doing;  also, 
that  plaintiff  had,  two  or  three  days  before  com- 
mission of  assault  and  battery,  ^ven  defendant 
great  provocations, withoutspecifying what  they 
were.  Held;  inadmissible;  first  being  no  mat- 
ter in  mitigation,  and  second  being  too  indefi- 
nite in  offer,  and  probably  of  too  long  prior  oc- 
currence. SclUoeser  v.  Foz,  14-365,  ^60.  Ct  6 
Blf.  406. 

2228.  Slander,  if  time  has  elapsed  for  reflec- 
tion, is  not  admissible  to  mitigate  damages. 
FuUeHan  v.  Warridc,  3  Blf.  219,  '33. 

2229.  An  agreement  to  fight  is  no  bar  to  such 
action,  but  may  be  shown  in  mitigation  of  dam- 
ages.   Adanuv.  Waff;;oncr,  88-531, 70. 

2280.  Tort  and  damagres.  Where  a  person  un- 
provoked, intentionally  and  wrongfully  throws 
a  missile  with  purpose  of  hitting  another,  and 
in  so  doing  bits  and  injures  another,  uninten- 
tionally, he  is  liable  to  party  injured  for  dam- 
age done.  He  did  not  intend  to  inflict  injury, 
but  he  intended  to  do  wrongful  act,  from  which 
injury  resulted.  Fact  that  it  was  done  in  sport, 
it  having  been  intentionally  done,  does  not  re- 
move liability.  Petermav.  Haffner,  5,9-1^  '77. 

2281.  Damages.  Joint  defendants.  In  tres- 
pass against  several  for  assault  and  battery,  jury 
may  find  some  guilty  and  others  not;  but  they 
can  not  sever  damages  as  to  those  found  guilty, 
according  to  different  d^rees  of  guilt.  In  law, 
those  guilty  at  all  are  jointly  and  equally  so, 
and  damages  against  them  must  be  assessed  en- 
tire.  I^diMr  T.  Creebt/,  1  Blf.  139,  '21 ;  26-168. 

2282.  Judgment  against  one  Is  a  release  of 
others,  and  a  release  of  one  is  a  release  of  alL 
Allen  V.  Wheathw,  3  Blf.  332,  '34.   «.  50-278. 

2288.  Proof.  Damages.  In  an  action  for  an 
assault  and  battery,  evidence  offered  by  plaintiff 
that  he  complained  of  injury  day  after  it  was 
received,  is  admissible.  Yott  t.  Dit^  5  Blf. 
184  '39. 

2'284.  Special  damafes.  Plaintiff  may  re- 
cover, in  trespass  for  assault  and  battery,  on  proof 
of  an  assault,  without  any  evidence  of  sepcial 
damage.    Jjewis  v.  Hoover,  3  Blf.  407,  '34. 

8285.  Suit  for  damages  for  assault  and  bat- 
tery.  Answer:  thatdefendant  had  not  beencited 
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before  court  of  conciliation.  Hdd;  no  bar  to 
Buit,  though  it  might  have  been  for  a  motion  upon 
taxation  of  coats.   ScHoeter  v.  Fox,  14-365,^60. 

228tf.  Jastiftcation.  In  an  action  ^^instao 
officer  and  others  for  assault  and  battery,  con- 
sisting of  unlawful  and  forcible  ejectment  of 
plaintiffs  from  certain  lands,  an  answer  of  justifi- 
cation, that  officer  waa  acting  bj  virtue  of  a  writ, 
commanding  him  to  dispossess  plaintiffs  from 
certain  described  real  estate,  is  bad  if  it  fails  to 
show  that  real  estate  from  which  he  ejected  plain- 
tiffs, was  same  described  in  writ.  Idey  v.  Hvber, 
4&-421,  -73. 

228?>  Action  for  damages  for  assault  and  bat- 
tery. Answer  of  son  OBfavU  demesne.  Keply,  gen- 
eral denial.  Hdd;  plaintiff  could  recover  for 
excess  of  force  used,  without  a  ntecial  replica- 
tion. SUxameU  v.  Kdly,  72-44^  '80.  ^wert; 
whether  excess  of  force  could  be  shown  under 
replication  of  general  denial  to  an  answer  set- 
ting up  ajvetifieation  instead  of  an  excuse  merely. 
Id.   CT.  Bern  v.  Borden,  7.  Blf.  384,  '45. 

2238.  Defense.  Snit  for  damages  for  as- 
sault and  battery.  Answer:  Son  asaavU  demesne, 
without  showing  that  first  assault  alleged,  justi- 
fied or  excused  second.  IfeU/ answer  bad.  ixUos- 
terv.Foz,  14-366, '60. 

2289.  To  recoTer  danaares  for  assault  and 
batteiT,  it  is  not  necessary  that  plaintiff  should 
have  fled  to  avoid  iniury;  if  be  used  ordinary 
caie  to  prevent  injury,  out  it  ensued  from  wrong- 
ful act  of  defendant,  he  is  entitled  to  recover. 
Beady  v.  Wood,  6-82,  '64. 

2240.  Character  of.  Action  by  a  husband 
and  wife  for  an  a^ault  and  battery  upon  wife. 
After  plaintiffs  had  given  evidence  to  prove  that 
defendant  had  seizeawife  and  thrown  her  down 
while  she  was  attempting  to  prevent  htm  from 
beating  her  husband,  they  asked  witness  whether 
husband  was  a  weak  man  and  afflicted  with  dis- 
ease. Held;  evidence  admissible  to  show  man- 
ner and  circumstances  of  assault.  FhiSnidt  v. 
Foster  4-442,  '53. 

2241.  Defense.  Plaintiff  had  no  right  to 
ask  a  witness  whether,  in  his  opinion,  fight  would 
have  occurred,  if  defendant  had  informed  plain- 
tiff that  he  had  a  knife.  Jleese  v.  Bclion,  6  Blf. 
185,  *42. 
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See  CXHet,  {iSreet  Tm^otemenia,)  Diichijig  and  Drain- 
ing AsaocuUiotu  and  TampUta. 

2248.  Assessments  against  land.  Art.  10, 
sec.  1  does  not  prohibit  lociU  taxation  for  ob- 

{'ects  in  themselves  local.  Nor  does  art*  4,see- 
Ions  22  and  23.  They  require  a  general  uni- 
form levy  for  state  purposes,  but  do  not  forbid 
locol  taxation  under  general  laws.  Anderson  v. 
Kena  Drain.  Co.,  14-199,  '60;  Goodrkk  v.  W.  & 
D.  IWnp.  Co.,  26-119,  '66.  Cf.  80-429. 

2248.  Permits  taxes,  under  act  March  6) '65, 
for  turnpike  purposes.  Qoodrkh  v.  W.  d  D.  T. 
Co.,  gupra. 

2244.  And  assessments  on  land  for  benefits 
thereto  under  act  June  12,  '52,  for  draining  pur- 
poses to  promote  public  health.  Andermn  v. 
Keams  Drain.  Co.,  supra.  Also  assessments  for 
street  improvements  under  statute  for  incorpor- 
ation of  cities.   Palmer  v.  Stumph,  29-329,  '68. 

2245.  A  complaint  to  recorer  assessments 
for  constmction  of  a  ditch  under  act  '67,  must 
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show  a  substantial  compliance  with  all  statatoty 
requirements.  Copies  of  petitions,  auditor's  cer^ 
tificate,  order  of  board  of  com's,  and  proceedings 
of  board  of  directors,  will  not  supply  averments. 
Cmnbs  v.  EOer,  49-535,  '75.  Cf.  KnigH  v.  Flat- 
roek,etc,  T. G>., 4&-134,  '73;  62-253;  66-445. 

2246.  Appraisers.  Such  complaint  must 
show  that  appraisers  resided  in  county,  and  were 
not  of  kin  to  anv  of  parties.  Id. 

2247*  DeserlptloD.  Action  to  enforce  an 
assessment  upon  Iftnd  described  in  complaint  ss 
"south  half  of  south-east  juor^er of  section  tw«i- 
t^-seven,  in  township  twenty-one  north,  in  raoge 
SIX,  in  county  of  Madison,"  and  in  assessment  as 
"  S.  ^  S.  E.  sec.  27,  T.  21  R.  6  E.,  20  acres." 
Held;  "quarter"  section  should  be  understood 
and  description  in  assessment  sufficient.  ElM- 
son  Ditch.  Asa.  v.  Jarreil,  88-131,  TO. 

2248*  Action  bj  dralnlnr  association  to 
collect  assessments.  CompUint  alleged,  etc., 
that  plaintiff  had  a  lien,  etc.,  on,  ete.,  and  was 
about  to  foreclose  such  lien ;  that  defendant, 
owner  of  land,  promised  plaintiff  that,  if  plain- 
tiff would  not  commence  such  suit,  ete.,  be  would, 
when  requested,  pny  amount  of  said  assessment; 
that  demand  had  oeen  made  for  same;  wherefore, 
ete.  Held;  complatDt  was  sufficient.  Held;  also, 
on  motion,  facts  showing  such  lien  should  have 
been  made  more  specific.  HuUr.  B.  R.  DrcM- 
ing  AtB.,  58-520, 77. 

2249.  Notice  of.  In  actions  to  collect  assess- 
ments for  ditching  associations,  complaint  need 
not  contain  copies  of  legal  notices  company  had 
to  make  in  its  transactions.  Bannister  v.  The 
Grassy,  etc.,  Ass.,  52-178, '75. 

2250.  Collection  of.  Complaint  need  not 
show  that  company  divided  work  into  sections 
before  work  was  begun.  Banwutar  r.  The  Onms, 
ele.,Ass.,  52-178, '76. 

2251.  Complaint  to  coUect  assessments.  A 
complaint  by  a  ditehing  association,  organized 
under  act  of  May  22,  '69^  to  collect  assessments 
for  benefits,  is  defective  if  it  failstoallegeasur- 
vey  and  estimate  of  cost,  and  that  estimated  cost 
would  not  exceed  agBfregate  amount  of  assess- 
menL  SmiA t.  Dock  FondDilehing  Ast.,  45-9i,'73. 

2252*  Complaint  to  enforce  collection  of  a 
ditehing  assessment  is  not  bad  when  it  shovs 
that  there  had  been  a  previous  assessment  and 
no  disposition  of  it,  as  section  6  of  act  of  *69ex- 
pressly  provides  for  a  reassessment  flc*«8» 
Ditch.  Ass.  V.  HiUis,  4O-40S,  '72. 

2253.  Nor  for  showing  that  several  tracts  of 
land  bad  been  assessed  twice  te  different  person^ 
at  different  prices,  for  reason  that  it  showed  that 
assessors  failed  to  examine  each  tract,  as  pre* 
sumption  that  they  did  their  duty  overcomes  ob- 
jection. Jd. 

2254.  But  such  double  assessment  renden 
complaint  bad  because  "  amount  of  assessment 
can  not  be  clearly  set  forth  in  appraiser's  sched- 
ule." Id. 

2255*  Complatntf  in  an  action  by  a  ditchingi 
etc.,  association  on  assessment,  to  recover  same, 
against  lands  for  construction  of  a  ditch,  must 
contain  assessment  or  a  copy  of  it.  AUart  v.  3S«- 
mons  Duelling  Co.,  61-71,75;  Weat  v.  SnB^n, 
etc.,  D.  Co.,  19-458,  '(i2. 

2256.  Ditching  and  draining.  Complalnl, 
by  a  draining  association,  to  recover  an  assess- 
ment for  benefit  to  land,  by  drainage,  need  not 
set  out  organization  of  association.  E-  R-I^' 
Ass.  V.  Tom,  16-242,  '61, 

2257.  aoT  need  completion  of  drain  be 
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iTerred ;  such  completion  is  not  a  condition  pre- 
■cedent  to  right  to  collect  assessment.  Id, 

22o8.  CompUint  for  assessments.  Com- 
plsint  for  collecting  assessments  hy  a  ditching 
utd  draining  association  need  not  contain  a 
■topj  of  uticLBS  of  awociatioD,  nor  their  contents, 
nor  a  deaeription  of  ditch.  Banmtler  v.  Qraaey 
Fori,  eUL,  Ats.,  52-178,  '75;  Euhtson,  etc.,  Ass.  v. 
Batmback,  a»-36SL  *72;  Jordan,  etc,  Aas.v.  Wag- 
88-50,  '70;  iVfr  D.  Co.  v.  Brown,  88-384, 

71. 

2259.  But  mast  contain  original  of  assess- 
ments, or  a  copy.  AIspoMgh  y.  Ben  IVanklin  D. 
iAM-271,  TS;  Btueabark  y.  Etehiaon,  D.  An., 
•l2-3iy78;  62-aOO. 

2260.  AMessnents  after  eonipletloii  «f 

read.  Aasessments  may  be  corrected  and  collect- 
ed after  road  has  been  completed  when  not  paid 
for.  &^eim  v.  Greewimrg,  dc^  T.  Co.,  4ft-187, 
*74;  BanAiUy.Mm^iig,ete.,  G,B,  Ca.,  51-354, 
75. 

2S61.  A  copy  of  articles  of  association  of  a 
draining  company  is  not  necessary  in  a  complaint 
for  coUectii^  asaeasmants,  and  need  not  be  filed 
aa  an  exhibit.  Exeddor  Draining  Cb.  t.  Brmm, 
88-384, '71.  Ct  Jordan  DiUA.,  etc.  Aaa,Y.Wag(m«r, 
88-50,  70. 

2262.  Assessment  for  benefit  of  roads. 

Only  limit  upon  exercise  of  this  power  is  that 
rate  of  assessment  shall  be  uniform  and  equal 
upon  all  property  receiving  special  benefit;  that 
a,  an  advantage  not  enjoyed  by  owners  of  all 
other  property.  This  requires  that  subject-mat- 
ter  for  which  assessment  is  made  shall  resnlt  in 
local  benefit  to  property  within  some  special 
district  Lav  y.  M.  S.  Si  G.  TumpOe  Co.,  80- 
77,  '68. 

2268*  Ri^ht  of.  Directors  of  a  gravel  road 
company,  under  section  11,  1  O.  H.  477,  have 
fnll  discretionary  ^wer  to  recguire  whole  sub- 
acription  to  be  paid  at  one  time  or  in  install- 
jnents.  Baun  y.  if.  A.  J.  G.  B.  Co^^  88-103,  *70. 

2264.  It  is  prorinee  of  directors,  under  act 
•of  '52,  to  require  payment  from  subscribers  to 
-csDital  stock.    Hper  y.  Bhoda,  80-300,  '68. 

2265.  In  an  action  to  recorer  assessments 
OB  land  for  benefits  in  construction  of  a  ditch, 
it  18  no  defense  to  show  that  ditch  was  an  injury 
and  not  a  benefit.  Bemedy  of  defendant  is  by 
appeal  from  assessment.  v.  Medtker  Draiti- 
mA>».,  48-107,  '74. 

1286.  Otrlnf  notes  for.  Estoppel.  Eze- 
<Qtion  of  a  note  to  a  turnpike  company  in  pay- 
ment of  certain  assessments,  which  were  illegal, 
fornot  properly  complying  with  act  of  March 
11, 1867,  does  not  estop  or  prevent  maker  from 
■defending  an  action  on  note  on  account  of  il- 
legality of  sucli  assessments,  when  he  was  igno- 
rant of  fact  of  such  illegality  at  time  of  execu- 
tion. Ma^  y.S.S.6!W.T.  Co.,  67-148,  '77. 

2267.  Pleading.  Fact  that  such  assessments 
may  be  corrected  and  made  legal  by  a  subse- 
qDent  action  on  part  of  assessors  of  company,  and 
liad  been  thus  legalized,  is  a  matter  that  should 
be  shown  by  pleading  same.  Matldy  v.  S.  S.  & 
ft'.  T.  Co.,  67-148,  '77.  Cf.  Hopkina  y.  Q.  K.  & 
CT.Ca.,  46-187, '74 

2268.  Estoppel.  Failure  of  a  party  to  take 
an  appeal  from  a  ditching  Bf(Ac«.sment,  under  sec- 
tion 6,  of  act  concerning  ditching  associations, 
does  not  estop  him  from  setting  up  illegality  of 
atiwwment  in  an  action  to  enforce  its  collection. 
■BtfAwm  BUdi.  Aa.  v.  HiUis,  40-408.  '72. 

-2S69.  Assessments  for  benefit  of  ditching  as- 
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sociations  can  not  be  enforced  until  they  are 
shown  to  be  valid  and  legal.  IH^iaim  Ditek.  Asa, 
V.  HiUis,  40-408,  '72. 

2270.  A  double  assessment  may  be  corrected 
by  a  reassessment,  when,  and  as  often  as  it  shall 
be  necessary  or  desirable  for  correction  of  a  mis- 
take. Id. 

2271.  Double.  An  aaswer  pleading  a  for- 
mer assessment,  failing  to  allege  that  apprais- 
ers were  sworn  to  such  former  assessment,  or  that 
notice  had  been  ^iven  to  owners  of  lands  of  same, 
is  bad  in  an  action  to  recover  assessments  by  a 
draining  association.  N.dO.C>  T.  Drotntno  Cb. 
y.  Alkin,  80-189,  '71. 

2272.  Defendant  Is  estopped  from  pleading 
a  former  assessment,  when  he  had  requested  and 
consented  to  a  new  one,  and  allowed  company, 
on  faith  of  new  assessment,  to  make  great  ex- 
penses Id. 

2278.  Estoppel.  Owners  of  land,  stapding 
by  and  seeing  construction  of  a  gravel  road, 
and  using  it  afterwards,  are  not  estopped  from 
denying  legality  of  an  assessment.  HmAirta  v. 
G.k.£C.T.a.,4A-4L'7i.  (X  Sinv.HunL 
44-579, '73. 

2274.  Not  so  with  £ity  improvements.  Oity 
LafayeUe  y.  Fowler,  Zi-U0,*70.  Cf.  84r-36. 

2275.  Acceptance  of  daniages.  Estoppel. 
Beceipt  of  damages  assessed  in  proceedings  for 
opening  of  a  private  way,  will  not  be  an  estop- 
pel to  a  resistance  to  opening  of  way,  where 
money  was  arasepted  under  a  mistake  as  to  amount 
of  work  to  be  done  in  opening  way  by  one  bene- 
fited.  S^wart  T.  Hartmaa,  46-331,  '74. 

^78.  Omission  of  lands  in  making  an  as- 
sessment that  should  have  been  assessed,  renders 
assessment  invalid.  N.  (£  O.  C.  T.  Drainihg  Cb. 
V.  AUcire,  8G-189,  '71. 

2277.  Also,  if  report  of  assessors  does  not 
state  whctlier  assessment  is  of  benefits  or  injur- 
ies.   Etehitm  DUching  Ati.  v.  JarreO,  88-131,^70. 

2278*  l^|nry■  In  an  action  to  recover  as- 
sessments on  land  for  benefits  in  construction  of 
a  ditch,  it  is  no  defense  to  show  that  ditch  was 
an  injury  and  not  a  benefiL  Kemedy  of  defend- 
ant is  by  appeal  from  assessment  Mofft  y.  Mad*- 
ker  Ih-ain.  Am.,  48-107,74. 

2279.  Assessments  for  street  Improre- 
ments  In  a  city  can  not  be  enjoined  or  abated 
by  fact  that  common  council  had  extended  time 
within  which  contractors  were  to  complete  work. 
CUy  Lafayette  v.  FowUr,  84-140,  '70. 

2280.  Nor  because  improvement  extends  for 
a  distance  of  more  than  one  square  or  block  in 
length  on  same  order  or  contract.  City  by  one 
order  and  one  contract  may  improve  a  street  for 
a  distance  longer  than  one  square,  and  assess 
costs  against  property.  Id. 

2281.  Injunction.  Itwill  be  presumed  board 
of  commissioners,  before  making  assessments  for 
a  gravel  road,  decided  correctly  question  of  le- 
gality of  organization,  unless  contrary  appears 
by  record  of  board.  Evans  y.  C.  A  8.G.R.  Co., 
61-HiO.  '75.    Cf.  46-96. 

2282.  It^nnction.  When  a  person,  appointed 
to  estimate  work  and  audit  amount  oi  tax  for 
assessment  of  benefits,  failed  to  take  oath  as  is 
required  by  section  four  of  gravel  road  act  of 
'05,  an  injunction  will  lie  to  restrain  collection 
of  assessments  made  by  him.  IFeU  v.  CiUmnger, 
48--_>4fi,  '74. 

2283.  Injunction.  Separate  owners  of  sep- 
arate tracts  of  land,  on  which  separate  assefis- 
ments  were  made  ill^lly,  may  join  in  an  action 
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to  enjoin  collection  of  same.  They  are  al)  alike 
affected.  Bobbins  t.  Sand  Creek  IWnsute  Co.,  84- 
461,  70.  Ct  Qreauburgk,  etc.,  T.  Go.  T.  Sidener, 
40-424,  72. 

2284.  Citr  Improvementg.  When  a  city, 
by  its  council,  haa  constructed  an  improTcment, 
as  a  sever,  and  has  passed  upon  benefits  arising 
therefrom,  and  ha9  made  and  ordered  an  bbscss- 
ment  of  such  benelits;  no  other  tribunal  or 
eonrt  can  reiiew  or  pass  npon  it.  Its  find- 
ing and  decision  are  final  and  complete  and  can 
not  be  interferred  vith,  unless  for  fraud  and 
corruption.  It  acts  judicially  and  has  sole  power 
to  do  80.  OUy  Ft.  W'oyn«  v.  Cody,  4»-197,  '78 ; 
84-471;  59-364;  50-251. 

32H5.  Duty  of  Auditor*  Auditoris  not  tri-  ' 
bimal  to  decide  upon  validity  or  invalidity  of 
assessments  for  turnpike  companies.  His  duties 
are  ministerial,  ^>either  corporations  nor  per- 
sons assessed,  can  raise  any  question  as  to  their 
validity,  unless  auditor  viU  first  place  them 
upon  tax  duplicate  for  collection.  After  a  de- 
mand, auditor,  by  mandate,  may  be  compelled 
to  put  assessments  on  tax  duplicate  for  collec- 
tion.   State  V.  Sloxd,  61-143,  '78. 

2286.  Duty  of  assessors.  Under  act  of  '67, 
assessors  can  assess  only  lands  in  countv  in 
which  they  were  appointeil.  Pendleton,  etc.,  Turn- 
piie  Co.  V.  Barnard,  40-146,  '72. 

2287.  Inlnnetlons  of  eolleetloii  of  asgess- 
nents*  'VVnere  it  is  shown  by  a  complaint  to 
enjoin  collection  by  turnpike  assessments  that 
road  mns  through  difTerent  counties,  and  injunc- 
tion is  sought  for  reason  that  assessors  failed  to 
assess  all  lands  within  one  and  one-half  milasof 
road,  complaint  must  further  show  that  lands 
omitted  are  within  county  or  that  they  are  lia- 
ble to  assessment.  Id. 

2288.  Notice  of  aneggment.  A  city  can 
not  assess  damages  for  changing  grade  of  its 
streets  and  alleys,  until  it  ahaU  have  served  no- 
tice on  parties  injured,  twenty-one  days  before 
meeting  of  commissioners  to  make  such  assess- 
ment, of  place  of  such  meeting.  OUy  Logangport 
T.  iW/a«£60-151,  '75. 

2289.  Damages.  By  whom  assessed.  Such 
damages  are  to  be  assessed  by  commissionets 
under  section  62  of  act  aflfecting  cities.  Id. 

2290.  Assessors.  Mode  of  appointment. 
Corn's  are  required  to  appoint  three  freeholders 
of  county,  one  to  reside  in  each  commissioner's 
district,  whose  term  of  office  is  same  as  that  of 
com's  in  his  district,  who  are  called  assessors  of 
benefits.  Turvin  t.  Eagle  Creek,  etc,  Q.  B.  Co., 
48^, '74. 

2291.  Dot  J  of  assessors.  Under  act  of  '67, 
before  assessors  can  proceed  to  perform  their  du- 
ties, road  should  be  located  by  selecting  and  de- 
fining line  on  which  it  was  to  be  constructed. 
Tama-  t.  Thomtovm,  etc.,  O.  R.  Co.,  88-317,70. 

220S.  Number  of  assessors.  An  assessment 
of  benefits  to  aid  in  construction  of  turnpikes,  if 
made  by  more  than  three  assessors,  is  void.  Wel^ 
V.  Brandywine  J.  Turnpike  Co.,  55-441,  '76. 

2298.  If  made  by  two,  it  will  be  presumed  to 
he  legal  and  eorreet.  Two  have  power  to  act.  £^asu 
V.  a  *  S.  G.  R.  Co.,  51-160,  76:  Tumn  v.  Ea- 
gle Greek,  etc.,  G.  R.  Co.,  48-45,  74;  Pfcer  v.  C. 
<fc  L.  Turnpike  Co.,  12-400,  '59. 

2294.  Amendment  ofasse^ment  for.  When 
an  assessment  of  benefits  to  lands  to  aid  in  con- 
struction of  turnpikes  is  invalid,  by  reason  of 
casual  omissions  of  certain  lands,  county  com- 
missioners, on  motion  of  themselves  or  of  inter- 
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ested  parties,  may  reassemble  appraisers  and  e- 

Siire  a  corrected  assessment,  which  will  beralid^ 
ough  made  after  commencement  of  an  injunc- 
tion suit  against  turnpike  company  because  of 
such  omissions.  Sand  Creek  TumptkeCo.  y.BfA- 
bim,  41-79,  72.   Cf.  46-187. 

2295.  But  such  latter  amended  ssseesment 
will  be  invalid  if  made  by  different  assessors. 
Webb  V.  The  Brandywine  J.  Turnpike  Co.,  55-441  ,'76. 

2296.  An  answer  setting  up  such  amended  re- 
port will  supply  omission  and  bar  any  further 
proceedings  to  enjoin  collection  of  assessments. 
BamhiU  V.  MiU  Spring  &  W.  C.  G.  R.  Co.,  51-354, 
'75 ;  Sand  Creek  T.  Co.,  v.  Rdbbina,  supra;  Hopkina 
V.  G.  K.  &  a  T.  Co.,  46-187,74.  Though  not  in 
bar  of  whole  action.  Hardmck  v.  D.AN.S.  0. 
R.  Co.,  88-321,  70. 

2297.  Assessments  for  constmction  of  a 
turnpike  are  void,  if  assessors  did  not  view 
and  examine  all  the  lands  within  one  and  one- 
half  miles  of  road,  and  within  a  like  distance  of 
each  terminus  thereof.  Hopkins  v.  GreenAvrgf 
etc.  Turnpike  Co.,  ^fh4\;n.  Of.  40-146;  49-154- 

3298-  An  order  of  board  of  com's,  under  act 
of  March  11,  '67,  appointing  assessors  to  make- 
assessments  for  a  pretended  corporation,  was  a 
nullity,  and  collection  of  assessment  may  be  en- 
joined.   Piper  V.  Rhodee,  80-309,  '68 ;  40-369. 

2299.  Bemittance  of  assessments.  Board 
of  directors  has  power  to  remit  all  or  part  of  as- 
sessments, or  give  additional  time  for  payment 
thereof.  Turpln  y.  Eagle  Creek,  etc.,  Q.  B.  Co.^ 
48-45,  '74. 

2800.  Names  of  owners.  It  is  proper  to 
name  owner  of  property  in  assessment  list,  but. 
statute  does  not  require  it.  IforaUiMT.  G.  K.  A 
a  Turn.  Co.,  46-187,  '74. 

2801.  Joint  and  several  owners  of  land. 
A  was  owner  of  east  half  of  a  lot,  and  owned  no 
part  of  lot  fronting  on  street  improved.  B  was 
owner  of  west  half  of  lot,  which  half  borderei) 
on  said  street.  They  were  owners,  not  in  com- 
mon, but  in  severalty  of  respective  halves.  Heid,- 
under  section  66  of  act  for  incorporation  of  cit- 
ies, B  was  properly  assessed  with  improvements 
of  so  much  of  street  as  was  bordered  by  said  lot 
Fact  that  division  of  lot  had  not  been  plotted 
can  make  no  diflerence,  it  was  severed  hy  title  of 
parties.    <%  New  A8>any  v.  Cook,  29-220,  '67. 

2802.  If  parties  were  joint  owners,  as  tenants 
in  common,  assessment  upon  whole  lot,  aninst 
both,  would  be  valid.  Jaomig  t.  City  Jjc^ae^Sie^ 
88-30,  '70. 

2808*  On  appeal  from  assessment,  against 
whole  lot,  against  both,  an  answer,  showing  that 
at  date  of  estimate  on  which  precept  was  issued^ 
A  owned  no  portion  bordering  on  street  im- 

r roved,  is  good.    Romi^  v.  City  Lafayette,  tupra. 
I  makes  no  difference  if  A  did  own  whole  lot  at 
times  order  for  improvement  was  made.  Id. 

2804.  Defined.  Street  tmproTements.  As- 
sessment, as  used  in  section  1,  art.  10,  constitu- 
tion, is  adjusting  shares  of  a  contribution  by 
several  towards  a  common  beneficial  object,  ac- 
cording to  benefit  received^  Palmer  t.  Sttmpky. 
29-329,  '68. 

2305.  And  "is  uniform  and  e<{nal"  when  it 
is  so  throughout  locality  where  imposed.  Id. 
Cf.  27-223;  44-83;  29-518. 

2806.  This  article  of  constitution  does  not 
inhibit  assessment  for  street  improvements.  Id. 

2307.  An  assessment  for  street  improve' 
ments  should  show  amount  for  which  each  lot 
or  piece  of  land  is  liable;  affidavit  for  precept. 
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shonld  coofonn  to  it,  in  this  respect,  although 
different  lots  or  pieces  of  land  belonging  to  same 
owner.  Balfe  v.  Johnem,  40-235,  '72.  Cf.  41- 
218,  221. 

2808.  Assessments  for  street  improre- 
nents,  vhen  correct  as  to  amount  against  cer- 
tain property,  can  not  be  reaisted  by  owner  on 
nwind  that  other  property  is  mx)perly  assessed. 
Sach  owner  is  not  injured.  Ba^e  t.  BtU,  40- 
33T,  72. 

2809.  Schedule  for  assessments.  An  action 
by  t  draining  association  for  collection  of  as- 
seasmentft  for  ben^ta  to  lands  can  not  be  bub- 
tihwd  if  schedule  of  assessments  fails  to  show 
thit  it  embraces  oil  lands,  or  what  lands,  if  any, 
are  injured.  BanniOer  Y.  Oraasy  Fork,  ete.,  Aas., 
52-178, 75. 

S810.  If  schedule  contains  all  lands  benefited 
and  shovs  that  none  are  injured,  it  is  sufficient. 
Pigem,  etc,  Ass.  v.  Lagrange,  41-272,  '72. 

8811.  Complaint  is  good  if  it  contains  a 
"schedule  of  lands  and  assessments  of  benefits," 
ring  nothing  as  to  injuries.    Jordan,  etc, 
.tic,  AtB.  V.  Wagoner,  88-60, '70. 

13.  Change  of  apnnUsementg.  An  an- 
iver  to  a  complaint  by  a  ditching  association  for 
assessments,  tnat  after  appraisement  of  benefits 
was  made  and  returned  same  was  changed  with- 
out a  meeting  of  appraisers,  by  alteration  of  the 
smoants  assessed,  some  more,  some  less.  Held; 
bad,  as  it  did  not  show  injury  to  party  com- 
plaining. jSomusfer  t.  Oram/  etc,  Asa.,  62- 
178,75. 

8818.  Assesaaent  for  a  drafn  declared  that 
appraisers  had  examined  all  lands  affected,  etc., 
describing  them,  assessing  all  tracts  described. 
Beld;  safficiently  shown  tnat  all  lands  liable  to 
be  aSected  had  been  properly  examined.  Beck 
T.  Talen,  62-469, 78. 

8314.  mega].  When  assessors  appointed  un- 
der act  of  March  11,  1867,  for  construction  of 
turnpikes,  failed  to  include  in  list,  which  they 
are  required  to  make  and  return,  all  lan4s  within 
one  and  one-half  miles  of  road  on  each  side, 
and  at  each  terminus,  assessment  made  by  them 
can  not  be  collected,  and  a  collection  of  such 
assessment  may  be  enjoined.  SeoU  t.  Mounl  Au- 
iKm,  etc,  Oo.,  89-271,  72;  Hardmek  v.  DanvUie, 
dc,  Co.,  8»-321,  70;  Turner  v.  ITionaown,  eie.,  Co., 
8S-317, 70 ;  Aw  Haven,  etc.,  Co.  r.  Bird,  88-325, 
70;  Maddy  y.S.S.&W.T.  Co.,  57-148,  77:  0. 
3L&H.  Tunrnke  Co.  T.  Stdener,  40-424, 72 ;  Bob- 
Wai  T.  &  C.T.  Co.,  84-461,  70;  0.  &  B.  G.  T. 
Q».  T.  Albin,  84-554,  70;  Evans  y.  C  S.  G.  B. 
Oo.,  61-160,  '76. 

281&.  Assessment.  Extent  of.  Assessors 
lie  not  required  to  assess  all  lands  adjoining, 
bot  only  tnat  which  in  their  opinion  will  be 
benefited  by  road.  They  must  view,  list  and  re- 
turn all.   Evang  v.  CACB.  Co.,  51-160,  '75. 

8S16.  OrgaHiiatioH.  (CondnsiTe.  A  board 
of  eoumiissioners  permitted  organization  of  a 
tnmpike  company  under  act  of  March  6,  '65. 
,  Tnmpike  to  be  constructed  by  such  corporation 
vasless  than  fire  miles,  though  it  by  purchase 
of  another  road  was  extended  Iwyond  sucn  length. 
BM;  qo  valid  organization  and  action  of  board 
was  not  conclusive  on  owners  of  lands  assessed 
Jot  construction  of  road,  nor  on  s^ner  of  petl- 
ttn  to  board  of  corn's  tor  oi:ganization  of  com- 
pany. Ck>llection  of  snch  assessments  may  be 
amuwd.   Green  v.  Beeton,  81-7,  '69. 

2117.  Street  ImproTements,  by  order  of 


common  council  of  a  city,  are  not  a  lien  upon 
real  estate  liable  to  assessment  until  estimate 
has  been  made.  Lien  does  not  relate  back  to- 
commencement  of  work.  Jones  v,  Sekultneyer,. 
8»-lI9,  72;  Langtdale  v.  Mckiaus,  88-289,  71. 

2318.  A  deed  was  made  conveying  property,, 
with  covenants  against  incumbrances,  after  com- 
pletion of  street  improvements,  but  before  esti- 
mates were  made.  IfWd;  no  lien  had  attached. 
Langtdale  v.  Niddavis,  supra.  A  mortgage  to  se- 
cure purchase  money  was  executed  at  same  time- 
in  which  mortgagee  agreed  to  "  keep  all  legal 
taxes  and  charges  against  said  premises  paid  as- 
same  became  due."  Held;  evidence  by  parol  not 
admissible  to  prove  that  [vendor]  mortgagee 
agreed  to  pay  street  improvements,  Jones  t. 
Schvbneyer,  supra. 

3819.  Assessments  are  a  Hen  from  date  of 
fillne  in  recorder's  office.  Time  of  recording- 
schedule  or  assessment  seems  not  to  be  maferial.. 
Chase  v.  Ar<Aic  DUchen,  48-74,  '73. 

2820.  Turnpikes.  Lien  for  assessments. 
Repeal  of  Remedy.  Actof  March  13, '76,  (acts- 
'75,  R.  S.  p.  80,)  repealing  act  of  May  14  '69,  (3- 
Ind.  Stat's,  p.  538,)  takes  away  remedy  for  col- 
lecting assessments  already  made  on  lands  to  aid 
in  construction  of  turnpike  and  gravel  roads. 
Webb  V.  Brandywine  J.  Turnpike  Co.,  55-441,  76  ; 
Marion  T  Gravel  E.  Co.  v.  Seeth,  58-36,  '76. 

2321.  Evidence.  General  Denial.  Action 
to  secure  assessments  for  benefits  of  a  ditch. 
Answer  of  general  denial.  Defendant  under 
pleading  may  prove,  (1 )  whole  proceedings  were- 
unnecessary  to  plaintiff;  (2)  that  application  to 
commissioners  did  not  specify  character  of  work, 
to  be  constructed ;  (3)  tnat  appraisers  did  not^ 
before  suit,  make  out  a  list  of  all  lands  liable  to- 
be  afiected  by  work ;  (4)  that  application  to  com- 
missioners did  not  describe  or  specify  all  lands- 
that  would  be  affected,  with  names  of  owneis. 
Bat*  V.  Sheds,  60-329,  75. 

2822.  Proof.  In  a  proceeding  to  enforce  ai» 
assessment  to  land  for  benefits  arising  from  s 
ditch  under  3  Ind.  statute  228,  it  must  be  alleged 
and  proven  that  there  was  an  application  to  com- 
missioners, an  appointment  of  appraisers,  notice- 
of  meeting  of  appraisers,  a  demand  for  amouift 
of  assessments.   BaU  v.  Sheets,  50-329,  '76. 

2828.  Tartanee.  Evidence.  Name  of  a  turn- 

fiike  company  was  "  Tipton,  Tetersbure  and  Ber^ 
in  Turnpike  Company."  "Tipton,  Tetersburg' 
and  Berlin  Gravd  Bmd  Company,"  applied  to 
county  commissioners  for  assessors  to  make  as- 
sessments for  benefits  to  lands.  Held;  collection 
of  assessments  so  made,  may  be  enjoined  by  land 
owners,  not  stockholders  In  company.  Gkm  v. 
T.  ZV  &  B.  r^k.  Co.,  82-378,  '69. 

2824.  Appeal.  On  appeal  from  an  assessment 
for  benefitof  a  ditching  association,  issues  should 
not  be  made  by  filing  of  answers  demurrers  and 
other  pleadings.  loslej^s  Branm  Ditdang  Co.  r. 
Makepeace,  45-226,  '73. 

2325.  Also  in  matter  of  turnpike.  BitmgSun, 
etc.  T.  Co.  V.  Hamilton,  45-382,  '73. 

2820.  Appeal.  An  appeal  will  lie  from  an 
order  for  assessment  of  lands  by  county  commis- 
sioners, to  circuit  court,  on  following  questions  t 
(1)  Legality  of  organization  of  turnpike  com- 
pany. (2)  Amount  of  solvent  subscriptions.  (3) 
Requisite  estimate  of  cost  of  road.  Afetander  v.. 
McGordmilU  and  CkirkmiU  G.  B.  Co.,  44-486, 7^ 
James  v.  G.  A  N.  J.  T.  Co.,  47-379,  74. 
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A88C8SMBNT  OF  DAMAGES. 

2827*  Writ  heretofore  known  as  writ  of  ad 
<quod  damnum,  shall  hereafter  be  known  as  writ 
4>f  assessment  of  damages.    B.  S.  '81,  881. 

2828.  Act,  (1  R  S.  76, 866.)  authorizing  con- 
struction of  highways,  and  providing  for  assess- 
ment and  payment  of  damages,  being- in  behalf 
•of  state,  is  constitutiobal.  MeOeker  t.  BmreU, 
^5-425,  76.  Cf.  J.M.&LM.IL  Cb.  t.  Daugh- 
■erty,  40-33,  '72:  Droninw  v.  JReed,  11-420, '58; 
NorrietoKn,  ete.,  TumpUx  Co.  v.  Surkei,  26-53,  '66 ; 
Mytnes  T.  Aydelotl,  26-431,  '66.  (Act  repeated, 
acts  77, 128.) 

2329.  Assessment  of  damages  under  sec.  710 
practice  act,  must  be  commenced  by  ao  applica- 
tion in  writing.  Objection  thereto  may  be  made 
as  in  ordinary  adversary  proceedings.  CfturcA 
-V.  O.  B.  A  L  k  Co.,  70-161,  '80. 

2880.  Such  a  proceeding  can  not  be  enter- 
"tained  by  an  heir  against  a  railroad  company, 
which  had  entered  upon  and  occupied  land  dur- 
ing life  time  of  his  ancestor,  before  he  had  any 
interest  therein.  Claim  for  damages  does  not 
■descend  with  land.  Id, 

2381.  If  application  for  a  writ  of  assessment 
of  damages  to  land  taken  by  a  railroad  com- 
pany to  circuit  court,  fails  to  give  precise  des- 
•cription  of  land  taken,  or  fails  to  show  law  under 
'which  it  was  taken,  it  is  insufficient  on  demurrer. 
J.AV.R.  Co.  V.  Neuvom,  54-121,  '76. 

2832.  Application.  An  application  for  a 
writ  of  assessments,  must  contain  a  precise  des- 
cription of  law  taken  by  &  railroad  or  other  com- 

5 any.  A  description  aa  follows,  "extending 
iagonalty  through  said  toact  of  land  (correctly 
described),  from  a  point  near  north-east  corner 
to  a  point  near  south-west  comer,"  is  insufficient. 
I.&V.B.  Co.  V.  Newsmn,  54-121,  76. 

8333.  ^ttin;  aside  In^aest.  It  seems  that 
statute  requires  pleadinss  in  a  proceeding  to  set 
aside  an  assessment  for  damages,  to  be  addressed 
to  inquest  of  damages  returned ;  though  perhaps 
inquest  may  be  token  to  include  all  previous 
proceedings.    M.  &  M.  V.  K  Co.  v.  Ward,  9~ 

2884.  Pleading.  In<}ue8t  in  case  of  a  writ 
of  odE  truod  damnum,  mustdistinctlpr  state  whether, 
in  opinion  of  jury,  health  of  neightrarhood  will 
be  annoyed  by  stagnation  of  water  which  con- 
templated dam  may  occasion.  Qherkey  v.  Haines, 
4  Bff.  159,  '36. 

2885.  Ad  quod  damnam  practice.  A  built 
a  mill  and  dam,  and  proceeded  to  obtain  a  writ 
of  ad  quod  damnum.  Jury  found  that  milt  was  a 
public  utility,  and  that  no  injury  would  result 
irom  its  erection,  except  to  B,  whose  lands  were 
overflowed  and  injured  $50.  B  appeared  in  C. 
C,  and  filed  nine  pleas.  Trial  by  jury;  failure 
to  agree.  Several  terms  afterwards  B.  moved  to 
dismiss.  Inquest  was  confirmed,  without  a  fur- 
thes  trial.  Objections  by  B,  that  he  had  no  no- 
tice of  time  01  holding  inquest;  that  form  of 
oath  of  jury  was  wrong;  and  that  confirmation 
of  inquest  was  erroneous.  Held;  as  B  appeared 
at  first  term  after  return  and  filing  of  inquest, 
and  did  not  make  either  of  first  two  objections, 
it  is  too  late  on  appeal;  (2)  issue  of  fact  upon 
<lue8tion  of  damages,  should  have  been  disposed 
of  before  the  court  an  order  of  confirmation. 
Wood  V.  Wilarni,  12-657,  '59. 

2886.  Owner  of  land  filed  in  office  of  clerit  of 


0.  C,  in  vacation,  his  application,  for  appdlnt- 
ment  of  appraisers  to  assess  damages  which  he 
had  sustained  by  construction  m  a  railroad 
through  his  land.  Railroad  company  were  not 
notified  of  proceedings,  until  damages  had  be^ 
assessed.  Court,  at  next  term,  ordered  petition- 
er should  have  execution  against  company  for 
damages  assessed.  Held;  proceedings  were  prop- 
erly instituted  under  B.  s.  '52.  Hdd;  order  for 
execution,  etc.,  was  erroneous.  C  ^  .fi>  Cb.  v. 
flicAardwm,  7-543,  '56. 

2837.  Where  anr  part  of  road-bed  or 
track  of  an  existing  conipanr,  or  property 
of  an  Indiridual)  is  taken,  so  that  a  statutory 
proceeding  may  be  had  for  assessment  of  dam- 
ages, all  damages  so  occasioned,  both  to  ground 
and  franchise,  must  be  assessed  and  recovered 
therein.  X.  Pbtak  Bd.  Oo.  v.  N.  A.  A.  S.  R.  (\ 
18-90,  '59;  2f.  A,  &  S.  B.  Oo.  v.  ODaiin,  18- 
353,  '59. 

2838.  By  asreement  of  parties,  court  or- 
dered three  viewers  to  examine  certain  prem- 
ises, and  assess  damage  caused  by  construction 
of  a  road  through  them,  and  if  they  should  wish 
to  hear  evidence  to  notify  parties.  Two  did  not 
wish  to  hear  evidence,  but  made  their  report 
upon  examination  of  premises.  Hdd;  no  ob- 
jection because  assessment  was  made  without 
nearing  evidence.  Hdi;  viewers  were  not  a 
jury;  tnat  right  to  a  jury  was  waived  hy  said 
agreement  to  such  assessment ;  that  action  of 
majority  of  viewers  wob  sufficient.  Piper y.  C.& 
L.  TumpUce  R.  Cb.,12-400,  '59;  Beynon  v.  S.  B. 
AS.C.  Turnpike  a.,  39-129,  72. 

8339.  An  appeal  lies  from  decision  of  C.  C 
in  such  proce^ng.  Piper  v.  C.  A  L.  IVmpttt 
R.  Cb.,  mpra;  TruOees  W.&K  Canal  r.  Johm*, 
2-219,  '50. 

2340.  Practice.  Bescrlptlon,  in  a  proceed- 
ing to  assess  damages  for  land  appropriated  hy 
a  railroad  company,  "commencing  at  a  stake 
in  west  line  of  said  tract  of  land,  9  chains  and 
21  links  from  northwest  corner  of  said  lot." 
Land  on*  which  road  was  located  was  then  de- 
scribed by  courses  and  distances,  making  a  pa- 
rallelogram 80  feet  wide  extending  across  80 
acres.  Held;  sufficient.  M.  &  M.V.  R.  Q>.  v. 
Ward,  9-123,  '67. 

2841.  No  averment  that  land  had  been  taken 
by  company  was  necessary.  Company  could  not 
take  it  until  they  had  rendered  compensation 
to  owners ;  and  right  of  owners  to  take  these 
proceedings  was  perfected  by  location  of  road, 
without  any  other  act  of  appropriation  on  part 
of  company.  Id, 

284^.  £tther  partj  nay  institnte  pro- 
ceedings to  assess  damages ;  and  it  is  immate- 
rial which  takes  initiative.  Id.  Ci.48-178;  86- 
463;  27-260. 

2343.  If  company  intended  to  abandon  lo* 
cation,  they  should  not  have  demurred,  but  an- 
swered stating  that  fact ;  or,  if  they  had  not 
made  any  such  location,  thev  should  have  tra- 
versed statement  to  that  efiect,  made  in  appli- 
cation for  writ.  It  can  not  he  objected  that 
there  was  no  complaint  filed;  inquest  taken  in 
connection  with  application  and  writ,  were  suf- 
ficient to  advise  company  what  was  to  be  an- 
swered. Id. 

2344.  Where  a  work  of  a  public  character  i3 
authorized  b^*  an  actof  legislature,  which  specifi- 
cally prescribes  a  mode  of  obtaining  compensa- 
tion for  private  property  to  be  taken  for  its  con- 
struction, such  compensation  must  be  sought  by 
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ytij  pointed  ontbr  act,  and  not  otherwise.  Kim- 
He  T.  IK  W.  V.  Qmal  Co.,  1-283,  '48.  But  Bee 
27-260.  CI.  LevUton  v.  Junetvm  B.  Co.,  7-597,'56. 

Writ  ad  quod  damnain.  Parties  to. 
Defendants  ofieied  and  gave  in  evidence,  over 
plaintiff's  objection,  recora  of  a  proceeding  upon 
A  vrit  of  ad  gmd  damnum,  in  same  court,  upon 
petition  of  grantors  of  defendants.  Petition  for 
mitdid  not  name  any  of  proprietors  whose  lands 
it  was  supposed  would  be  affected  hj  dam.  In- 
<{\itst  of  juty  set  out  that  they  had  examined 
land  about  site  of  proposed  dam  and  named  sev- 
eral persons  whose  land  might  be  affected,  but 
did  not  name  erantors  of  plaintiff,  nor  did  it  de- 
scribe anjr  land  which  would  probably  be  affect- 
ed. 2(otice  was  given  only  to  persons  named  in 
inqnest,  and  they  not  appearing,  inquest  was  con- 
firmed and  leave  ^ven  to  erect  a  dam.  Court 
iflstracted  jury  that  only  owners  who  would 
probably  be  injured  need  be  named  in  inguest, 
and  plaintiff's  grantors  not  being  named,  infer- 
ence was  that,  in  estimation  of  jury,  they  would 
notbeinjured  by  erection  of  dam,  and  that  record 
«f  ad  qmd  damnum  was  properly  in  evidence  to 
show  that  defendants  had  a  right  to  build  such 
a  dam ;  bat  that  if  A,  or  his  grantors,  had  no 
notice  of  proceeding,  then  plaintiff's  claim  would 
not  be  barred;  but  persons  not  named  are  barred 
if  they,  in  any  manner,  had  sufficient  notice  of 
proceedings  to  know  what  was  going  on  ;  and 
whether  notice  be  written  or  verbal  makes  no 
difference.  Hdd;  record  was  improperly  ad- 
mitted in  evidence,  and  that  instruction  of  court 
was  erroneous;  that  person  applying  for  leave  to 
Ixuld  a  dam  acquires  ri^ht  to  do  so,  only  as 
against  those  whose  lands  jury  find  will  probably 
be  affected,  and  who  are  notified,  as  provided  by 
statute.  Lam  r.  MilUr,  17-58,  ^61.  Held,  aleo; 
the  doctrine  of  lit  peadena  did  not  apply,  as  the 
parties  were  not  legally  notified,  and  they  had  a 
right  to  presume  they  woald  have  been  if  their 
laoda  had  been  affected.  Id. 

2316.  Proceedings  are  properly  dismissed  if 
petition,  writ  and  inquest  neither  n^^atives  fact 
that  other  proprietors  than  those  named  are  in- 

J'ared,  nor  alleges  that  those  named  have  not  other 
anda  which  were  damaged.  (R.  S.  '43,  p.  944.) 
.Qmautuu!  V.  Vaughan,  7  Blf.  520,  '45. 

2S47.  Mill  dams.  Statute,  (2  K  S.  p.  188 ;  R. 
&  '81,  881,)  authorizes  writ  for  assessment  of 
damages  in  every  case  where  a  mill  has  been 
eieetea  prior  to  an  assessment.  Wright  v.  Pugk, 
1«-106,V 

2t48*  Owner  is  entitled  to  have,  through  this 
vrit,  permanent  record  evidence  of  hight  to 
which  he  has  a  right  to  maintain  his  dam;  of 
fact  that  health  of  neighborhood  will  not  be  in- 
jared;  that  his  mill  is  of  public  utility  ;  of  his 
right  to  build  embankments,  make  excavations, 
etc  Id. 

S849.  Water  courses  and  mill  dams.  When 
I^vilege  of  writ  of  assessment  of  damages  is 
nariit  for  purpose  of  flowing  water  back  upon, 
or  diverting  it  from  any  mill  dam  or  mill  works 
already  created  or  in  process  of  erection,  it  will 
be  depied  under  the  statute.  Larah  v.  Test,  4^ 
130, 14. 

2S50.  Constmetlon  of  mill  dam.  A  pur- 
chase or  a  holding  of  lands  suitable  for  a  mill- 
aeat,  and  expression  of  an  intention  at  some  time 
to  erect  a  mill,  does  not  come  within  statute  for 
inotection.  Id. 

SSSl.  A  purchase  of  land  with  a  view  of 
oecting  a  null,  gatlwring  toother  of  material 


and  machinery,  and  digging  out  foundation  of  a 
mill,  comes  within  rule.  Mi^  v.  S/mman,  26- 
143,  '66 ;  iarsA  v.  Test,  48-130,  '74. 

2352.  HlU-damg.  One  who  erects  a  mill- 
dam  across  a  water  course  withoutfirst applying 
for  a  writ  ad  quod  damnum,  can  not  afterwards 
avail  himself  of  benefit  of  statute  respecting  such 
writ.  Smith  v.  Obnetead,  5  Blf.  37,  '38  j  Summy  v. 
Mulfordy  6  Bit  llS,  '39.  Contra  v.  iZ.  &  '81,  883, 
899.    Of.  2347. 

2868.  If,  in  such  case,  he  cause  land  of  an- 
other to  be  overflowed,  he  can  not,  by  subse- 
quently taking  out  such  writ,  having  damages 
occasioned  by  such  overflow,  assessed  under  it, 
and  tendering  amount  of  such  assessment,  etc., 
avoid  an  action  by  injured  party.  Sumthyv.  MuJr 
ford,  6  Blf.  202,  '39. 

2654.  Common  law  remedf.  Statute  re- 
specting writ  ad  good  damnum,  B.  S.'38,  contained 
nothing  repugnant  to  right  of  such  injured  party 
to  resort  to  remedy  given  by  common  law.  Id. 
Toney  v.  Johns(m,  26-382,  '66. 

2855.' Unless  damages  assessed  under  such 
writ  be  paid,  such  assessment  will  not  affect 
remedy  of  party  injurod  by  such  overflow.  Smith 
v.  Olmsleaa,  supra. 

8856.  And  notwithstanding  damages  may  be 
assessed  under  such  writ  before  erection  of  miU- 
dam,  such  assessment  will  not  affect  remedy  of 
injured  party  for  injuries  not  foreseen  or  esti- 
mated by  jury.  Id. 

2857.  A  party  thus  injured  is  not  deprived  of 
hiscommon  law  remedy  by  statute,  2  G.  &H.  310, 
unless  damages  have  been  assessed  by  a  writ  of 
assessment,  and  such  assessment  be  confirmed  by 
court  and  paid  within  year  after  confirmation. 
Lane  v.  MiUer,  22-104,  '64.  (».  R  S.  '81,  883, 
902.) 

2858.  In  assessingdamagesijarydionld con- 
sider value  of  land  appropriated,  t<^ther  with 
any  injury  to  residue  of  land,  naturally  result- 
ing therefrom.  W.  W.  V.  R.  Co.  V.  McQure,  29- 
536,'68;  B.  P.&C.K  Co.  v.  Lanang,  62-229,'76 : 
M.Or.R.Co.  T.  Stockton,  48-328,  '73. 

2859.  In  such  cases  damages  are  assessed 
once  for  all,  and  jury  should  look  to  every  cir- 
cumstance resulting  from  appropriation,  present 
and  future,  which  affects  present  Talue  ot  land. 
M.  Or.  B.  Co.  V.  Stotkion,  aupn, 

2360.  No  deduction  can  be  made  for  any  ben- 
efits which  may  be  supposed  to  result  to  owner 
of  such  land.  McMahtm  v.  G.  St  C.  8.  L.  B,  Co., 
6-413.  '54. 

2861.  Under  sec.  15  of  act  for  incorporation 
of  railroads,  1  R  a  76,  p.  696,  R.  S.  '81,  8907, 
which  enacts,  that  appraisers  "shall  consider 
injury  wbich  such  owner  may  sustain  bv  reason 
of  such  railroad,"  danger  of  fire  firom  locomo- 
tives of  company  is  an  injury  within  meaning  of 
statute.  Sunnnm  t.  Ft.  W.  M.&C.B.  C0.,  69- 
205,  '77. 

2862.  Sec.  697,  2  O.  &  H.  314,  makes  com- 
plaint and  return,  as  to  defendant,  a  cause  of  ac- 
tion, and  authorises  him  to  raise  issues  of  law 
upon  them  by  ordinary  modes,  which  beingdis- 
posed  of,  may  be  followed  by  issues  of  fact,  to  be 
formed  and  tried  according  to  usual  practice  in 
civil  cases.  C.  &  C.  R.  Co.  v.  McFartand,  22- 
459,  '64.  X 

2363.  It  is  no  defense,  under  R  S.  '43,  to  an 
indictment  for  nuisance  in  flooding  a  highway, 
that  defendant  may  have  acquired  a  right,  un- 
der a  writ  of  ad  owxf  damnum,  to  use  of  lands  of 
individuals  on  which  highway  runs,  for  purpose 
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of  flowing  water  thereon.  Sate  v.  Fhippt,  4-516, 
'53. 

2364.  Civil  action.  On  appeals  to  C.  C.  in 
cases  of  assessment  of  damages  to  real  estate 
taken  for  public  works,  trial  seems  uniformly 
to  have  been  bv  Jury.  It  was  so  in  RvboUam  v. 
MeOnre^  4  Blf.  506.  That  was  firat  case,  and 
was  tried  in  '37  or  '38.  It  was  followed  bv  Me- 
Inhpt  T.  Saie,  5  Blf.  384,  '40;  Suue  v.  Di^,  id. 
543 '41 ;  VanBlaricum  v.  Aiate,  7  Blf.  209,  '44 ;  .State 
V.  Beaehno,  8  Blf.  246,  '46 ;  and  other  cases,  all  of 
which  seem  to  have  been  thus  tried  on  appeal 
in  C.  C.  L.  K  W.  &  St.  L.B.O0.V,  Heath,  9- 
658,  '57. 

2865*  No  person  owning  land  within  one  mile 
of  contemplated  road  is  competent  to  act  as  ar- 
bitrator or  juror.  JUeMahon  v.  (X  A  C.  &  L.  E. 
Co.,  6-413, '54. 

2866.  If  an  assessment  of  damages  on  a 
writ  of  ad  quod  (damnum  be  proved  to  be  too  high 
or  too  low,  C.  0.  may  set  it  aside  and  order  an- 
other. CKt^mtrnT.  dnn«a,SBIt309.'46.  Ques- 
tion  will  be  for  court  iVei  v.  Vanaenttdaer,  id. 
SI  2. 

2867.  On  such  writ,  issued  after  dam  was 

built,  damages  were  assessed  and  not  objected 
to.  Court  gave  judgment  on  assessment,  and 
ordered  that,  on  payment  of  damages  and  costs, 
petitioner  should  "have  leave  to  continue  his 
dam,  and  to  flow  said  lands  as  they  were  flowed 
by  said  dam  at  time  of  said  inquest."  Held; 
order  could  not  be  complained  of  by  petitioner. 
Chapman  t.  Grocea,  8  Bit.  309,  '46. 

2S68.  Such  writ  was  issued  in  a  case  where 
petitioner's  mlU-dam,  preriously  built,  caused 
land  of  defendants  to  be  overflowed.  Inquest 
was  favorable  to  a  continuance  of  dam,  and 

?tve  defendant  damages  for  injury  to  his  land, 
lea,  a  decree  in  chancery  in  defendant's  favor, 
enjoining  petitioner  forever  from  caasing,  by 
his  dam,  overflow  of  defendant's  premises,  etc. 
Held;  plea  was  insufficient  Peat  v.  VanEeiuae- 
i(i«r,  8Blf.  312, '46;  12-667. 

2869.  Streets.  Under  Sees.  S9  and  60  of 
^neral  act  for  Incorporation  of  cities,  owners 
of  property  that  will  be  injured  by  street  im- 
provements, are  not  entitled  to  have  compensa- 
tion assessed  and  tendered  before  improvements 

groceed.  OUy  Lafayette  t.  &fnccr,  14-399,  '60. 
f.  18-71. 

S870.  Street  improrements.  While  its 
charter  of  '62  was  in  force,  a  city  contracted  for 
improvements  of  its  streets.  Under  this  charter 
city  could  sue  to  enforce  payment  of  assessments. 
Charter  was  repealed  in  '57,  and  new  remedy 
was  by  a  precept  and  sale  otjpropert7>  New 
remedy  was  re-enacted  in  '59.  Hm;  in  '60,  city 
coald  not  sue  according  to  old  remedy,  but  ac- 
cording to  new.  Bight,  not  remedy,  was  saved 
in  repeal.  Floumoy  v,  Oity  JeffertoRvUk,  17-169, 
'61. 

2871.  Latter  remedy  Is  constitntlonal.  Id. 

2872.  Writ  of.  An  appeal  may  be  taken  to 
S.  d  by  one  party  in  whose  favor,  or  against 
whom,  a  judgment  is  rendered  in  a  proceeding 
for  an  assessment  of  damages,  without  joining 
o^er  independent  parties  in  proceedins.  Lank 
T.  Tetf,  481130,  '74.  ^ 

2878.  C.  C.  and  C.  P.  C.  have  concurrent  ju- 
risdiction, but  if  an  action  has  commenced  in 
one,  the  other  can  not  take  jurisdiction.  Hughes  v. 
L.k&P.B.a.,  21-175, '63. 


ASSBtSSBIENT  ON  S.TOCK* 

See  SU)^  Svbaer^ioM  to. 

2874.  When  there  is  no  place  of  payment 
specified  in  a  subscription  for  stock,  a  notice 
that  assessments  thereon  are  dne,  need  not  state 
any  place  of  pajmottt*  VanOer  t.  .PVomUw  Cbi- 
lege,  58-88,  '76. 

2875.  No  notice  need  be  given  hj  directors, 
as  to  time  and  place  assessments  are  payable. 
BeeB  Y.L.&  I.  A  Co.,  6-297,  '55 ;  SmiA  Y.  L  & 
I.    R.  O).,  12-61,  '69.   Cf.  65-468. 

2876.  Notice  most  be  ^ren  when  statute  or 
charter  requires  it  HeaaUm  Y.  C.&  Ft.  W.  B^ 
Co.,  16-276,  '61. 

287  7.  Sulwcribers  mnst  take  notice  of  acts 
of  directors,  as  to  calls  on  stock.  HeaOon  t.  C 
&FI.W.B.  Co.,  16-276,  '61. 

2878.  Insnranee  company.  In  a  suit  on  a. 
subscription  to  capital  stock  of  an  insurance 
company  for  assessments,  when  subecriptioa 
makes  no  reference  in  any  form  to  charter  or  by- 
laws of  company,  or  when  there  is  no  especial 
phraseology  of  subscription  or  premium  note,  it 
u  not  necessa^  to  show  in  complaint  that  assese- 
ment  was  made  in  accordance  with  snch  charter 
or  by-laws.  Von  Bipcr  v.  Amenam  Cm.  /m:  Cb.^ 
60-123,  '77. 

2879.  Receiver.  In  an  action  by  a  receiver 
of  an  insolvent  mutual  insurance  company,  to 
collect  an  assessment  on  a  premium  note,  com- 
plaint and  evidence  must  snow  that  court  had 
examined  and  determined  upon  validity  of 
claims  against  company  for  payment  of  which, 
assessment  b  made.  Ejnbree  v.  SAidefer,  86-423, 
'71 ;  Domu  V.  Hammond,  47-131,  '74.  CL  88- 
30:  id.  31;  id.  211. 

8880.  Also  show  time  covered  by  policy  for 
which  note  was  given,  and  that  losses  lor  which 
assessment  was  made  occurred  during  existence 
ofDolicy.   Cf.  40-189;  88-424;  89-289. 

2881*  Complaint  must  show  that  losses  to  be 

Staid  accrued  during  time  of  membership  of  de- 
endant  in  company.   Matdove  t.  Benaer,  89- 
371,  '72. 

2882.  Time  for  assessment.  It  is  in  dis- 
cretion of  city  council,  under  section  21  of  act 
for  incorporation  of  cities,  to  extend  time  within 
which  assessor  shall  Bake  retnm  of  assess- 
ment, which  discretionanr  power  may  be  exer- 
cised oefore  or  after  first  Monday  in  May.  (Time 
limited  in  which  assessor  must  report)  Touscy 
V.  Bell,  28-423,  '64. 

2883.  Assessor  of  city*  Where  an  appraise- 
ment under  section  26  of  act  of  December  21^ 
'58,  has  been  adopted  by  a  city,  it  is  not  neces- 
sary to  elect  or  appoint  a  city  assessor  for  pur- 
pose of  making  another  appraisement,  nor  to 
pass  any  ordinance  to  authorize  another  assees- 
ment    CUy  Delphi  v.  Botcen,  61-29,  '78. 

2884.  Additional  duties.  By  act  of  Dec.  21, 
'72,  legislature  impH>8ed  upon  appraisers  of  real 
estate,  already  elected,  additional  dutv  of  assess- 
ing personal  estate.  Femsel  v.  Becior,  47-Il4,'74. 

2385.  To  periorm  such  additional  duties  snch 
officers  need  not  execute  a  new  bond  and  take  & 
new  oath. 

2886.  On  failure  to  file  such  additional  bondp 
auditor  can  not  appoint  other  assessors.  Id. 

2887.  Section  108  of  Jan'y  26,  '72,  applies  to 
persons  elected  under  section  107,  and  not  to  ap- 
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pniseis  elected  in  October,  72.  Su^e  t.  RecUrr, 
47-443,  74. 

2S88.  It  Ib  not  duty  of  asseeeor  to  examine 
records  of  court  to  ascertain  if  partition  has 
Wn  made.    NotU  r.  Oity  IndMna^^oUt,  16-506, 

8889.  Indlctineiit  against  a  eoontj  assegg- 
«r  for  not  calling  on  a  person,  resident  in 
CDOQty,  for  a  list  of  his  taxable  property,  need 
not  all^e  that  such  person  had  snch  property. 
Sbsie  V.  Hunter,  8  Blf.  212,  '46. 

S890.  Bot  for  not  listing  taxabk  pmperty  of  a 
petson,  though  in  language  of  statute,  should 
allege  that  such  person  bad  taxable  property ; 
an  aTennent  that  he  was  sabject  to  a  taxation 
Has  not  sufficient.  Id. 


I.  What  may  he  Asaiffned. 

II.  TVAo  may  Amiffn. 

m.  What  QmMitwtes.  Flea<Rng. 

IV.  Ri^iUa,  Bemedia  and  Dutie$  of  Amiffnee. 

V.  Rights,  Remedies  and  ObUgatitm  As- 
dgnor, 

TI.  yim-AuiffiaiiaU.  Ffeadiag. 

I.  What  may  be  Assigned. 

2891.  Negotiable  paper  does  not  lose  its 
mercantile  cbaracter  by  being  dishonored  for 
non-payment  or  non-acceptance,  fiut  an  assig- 
nee, aner  maturity,  acquires  nothing  but  the 
HgbX  and  title  of  the  assignor.  SeoU  t.  Fira 
Sat.  Bank  Kokomo,  71^45,  '80. 

2892.  So  much  of  act  concerning  promissory 
notes,  etc.,  as  refers  to  "  other  instruments,"  is 
void,  because  not  embraced  by  title.  Mewherter 
T.iVia,  11-199, '68.  Cf.  47-150;  2i-295. 

2398.  A  written  contract  for  delivery  of  prop- 
<r^^  not  assignahle  hy  indorsement  la. 

s«94.  At  common  law  l^al  interest  in  a 
judgment  is  not  assignable.  laehardviBe  t.  Cfum- 
»Mi5  Blf.  48,  '38. 

2895.  Transfer  of  pre-emption  right  before 
issuing  of  patent,  not  authorized  by  pre-emp- 
tion law  of  U.  S.  in  force  Feb.  '33.  Oarr  v.  M- 
awL5  Blf.  63,  '38. 

2896.  Office  of  state  printer  is  not  assigna- 
tde.  EOuv.  State  4-1, '52. 

2897.  Nora  license  tosell  spirituous  liquors. 
Gtx^v.  Slate,  5  Blf.  151,  '39. 

2898.  Certificate  of  parchase.  A  eerttfl- 
<ftte  of  sale  issued  at  a  Jndicial  sale  is  as- 
signable, and  holder  entitled  to  deed.  Splahi  v. 
(Mmie,  4»-397,  74. 

2899.  A  dower  interest  in  land  of  deceased 
hnsband,  is  assignable.  Strong  t.  Clem,  12- 
37,'59. 

2400.  Under  statute  of  '38,  a  written  promise 
to  pay  a  sum  of  money  was  assignable  by  in- 
donement;  conseqaenOr,  a  valid  consideration 
most  be  presumed.  3t66e<tt  v.  Thatdier,  14- 
«6,'59. 

2401.  Contracts  of  apprentice  are  not  assign- 
ftbl«  except  with  consent  of  parties.  Burger  t. 
Sice.  8-12-5,  '51. 

2402*  Nor  are  contracts,  under  B.  8.  '43,  p. 
356,  s.  6,  made  by  ovetBeets  for  maintenance  of 
puUicpaupers.  Id. 

240S.  An  indemnifying  mortgage^  given  to 
Hcnte  &om  loss  against  contingent  liability,  is 
Mignable;  and  in  case  of  such  loss,  assignee  can 


maintain  action  thereon.  Carperv,  Munger,  62- 
481,  78. 

2404.  Assignment  of  annuities  due  by  U. 
8.  Section  2108,  R.  S.  V.  S.  Attachment 
against  B,  a  non-resident  Indian  entitled  to  an- 
nuity from  U.  S.  B,  owing  A,  under  a  verbal 
agreement,  had  ordered  Indian  agent  to  pay_  A 
annuity,  in  part  satisfaction  of  A*s  debt,  which 
was  done.  After  giving  of  such  order,  but  be- 
fore payment,  writ  of  garnishment  was  issued 
against  A.  Held;  sack  agreement  and  order 
were  valid,  and  garnishment  would  not  lie 
against  A.    Godfroy  v.  ScoU,  70-259,  '80. 

2406.  Sections  2, 103-4-6-6  R.  S.  U.  S.,  did 
not  prohibit  such  an  order  or  assignment  of  an- 
nuity, as  it  was  not  shown  that  agreement  was 
made  on  considerations  mentioned  in  said  stat- 
ute. Consideration  may  have  been  a  loan  of 
money,  or  necessary  food,  etc.,  sold  by  A  to 
B.  Id. 

2406.  "  I  promise  to  pay  to  I.  «&  V.  R.  com- 
pany five  hundred  dollars,  when  their  said  road 
shall  have  been  completed  through  Owen  county, 
Ind.,  provided,  said  road  shall  run  through  lands 
owned  by  Malinda  Hays."  Hdd;  contract  is 
assi  gnable.   Hay$  v.  Bnmkam,  8^-219,  '71. 

2407,  Also  a  contract  "to  paj;  to"  H  C  L 
"  or  his  assigns,"  sum  of,  etc.  "  Provided  that  said 
H  C  L  or  assigns,  shall  construct  or  cause  to  be 
constructed  a  railroad  from,"  etc.  Contract 
may  be  performed  and  enforced  by  assignee. 
Smith  T.  HolleU,  84-519,  '70. 

2405.  Claims  against  certain  Indlttn  tribes, 
which  government  was  to  pay,  are  assignable. 
Oomimard  v.  French,  19-274,  '62. 

^409,  Vendor's  lien.  If  a  vendor  of  real 
estate  takes  note  of  vendee  for  purchase  money, 
he  does  not  waive  his  lien,  ana  may  assign  it. 
Perry  v.  Roberts,  80-244,  '68 ;  Kern  v.  Haxlrigg, 
11-443, '68 ;  FisAer  v.  Johnson,  5-492,  '54  ;  Brum- 
field  V.  Fblmer,  7  Blf.  227,  '44;  Lagow  v.  BadoUei, 
lBlf.416'26.   Cf.  56-564  ;  41-24. 

2410.  Defendants  gave  their  note  in  '41,  pay- 
able with  6per  cent,  interest,  which  was  assigned 
to  plaintiffs  and  afterwards  made  following 
agreement  on  back :  "  Nov.  29,  '41.  It  is  agreea 
that  within  is  to  bear  at  rate  of  10  per  cent." 
Hdd/  contract  made  at  date  of  note  was  merged 
in  new  agreement,  and  was  assignable.  Harden 
V.  Woffe,  2-31,  '50. 

2411.  One  partner  may  assign  his  interest 
in  an  open  account,  due  firm,  to  his  co-partner,  so 
as  to  enable  latter  to  sue  thereon  in  nis  name, 
but  he  is  a  necessary  party-defendant  to  suit. 
[Though  he  is  not  a  competent  witness  (2  R.  S. 
I  295,  p.  96.)]   Smils  v.  Onerrf/W,  17-337,  '61. 

2412.  An  open  book  account  can  not  be  as- 
signed so  that  assignee  could  sue  thereon  in  his 
own  name.   Newman  v.  Viekeryf  1-470,  '49. 

2418.  By  an  act  of  Congress,  March  3,  '21, 
Canadian  volunteer  certificates  are  assignable. 
Mover  v.  MeOuUough,  1-340,  '49. 

2414.  A  land-oflnce  certificate  issued  in  fa- 
vor of  heirs  of  A  can  not  be  assigned  by  admin- 
trator  of  A,  If  snch  an  assignment  be'  made,  con- 
sideration paid  for  it  may  be  recovered  back  in 
an  action  tor  money  had  and  received.  Hawkins 
T.  Johnson,  4  Blf.  21,  '35.  Qualified,  Vat  v.  Weir, 
id.  135, '35. 

2415.  A  executed  to  B  an  instrument  of  writ- 
ing under  seal  as  follows:  "For  value  received, 
I  assign  to  B  all  my  interest  in  ajudgment  in 
my  favor  against  C  and  D,  for  $500,  etc.,  and  if 
jud^ent  can  not  be  collected,  I  bind  myself  to 
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pay  B  amount  of  it."  Hdd;  contract  was  as- 
siffoable;  and  assignee's  remedy  for  a  breach  of 
it,  was  at  law  and  not  in  chancery.  Joiua  v. 
Burteh,  5  Bit.  372,  '40. 

3416.  Assl^ment  an  agent  of  bis  con* 
tract  of  agency  for  an  insurance  company,  in- 
cluding commissions  on  earned  but  uncoHectcd 
premiums,  though  not  assented  to  by  company, 
18  a  sufficient  consideration  for  a  note  given 
therefor.    Greene  v.  Barthdomevr,  34-235,  '70. 

2417.  Agslgnment.  A  executed  a  written 
order  directed  to  B,  requertlne  liim  to  pay  C  a 
sum  specified,  when  B  should  collect  that  amount 
for  A.  Held;  order  was  jnima  Jaae  assignable 
under  R.  S. '43.  -S/janff/cr  v.  JtfcDimW,  8-275, '62. 

8418.  Lease  of  a  tenant  from  year  to  year  is 
assignable;  but  assignment  of  interest  of  a  ten- 
ant at  will  terminates  tenancy.  Jackson  v.  Hughes, 
1  BIf.  421  '26. 

2419.  Forfeited  fkwichlse.  If  those  enti- 
tled to  a  ferty  franchise  have  lost  such  ri^ht  by 
non  wer,  their  assignee  can  acquire  noUiing  by 
a  purchase  thereol.  Cily  Jeffersonville  v.  ^eam 
Ferryboat,  etc,  36-19,  '70. 

2420.  Assignment  between  Joint  owners. 

Where  a  county  board  makes  an  order  to  two, 
jointly ;  qaare,  whether  one  can  nssign  his  inter- 
est to  other,  so  as  to  enable  him  to  maintain  an 
action  in  his  own  name.  Bd.  Corn's  Unum  Co.v. 
M<uon,  9-97,  '57. 

2431.  Assignment  of  a  part  Interest  in  a 
note  may  be  made,  and  two  joint  owners  of  note 
may  join  in  an  action  thereon.  Ghvea  v.  Bvby, 
24-418,  '65. 

2422.  Assisrnmentof  a  sealed  note  of  balance 
due  (part  having  been  paid  and  payment  in- 
dorsed, )  was  held  good.  BarneU  v.  i^xneer,  4  Blf. 
206, '36. 

n.  Who  may  Aasign. 

2428.  Bills  and  notes.  Execntor  and  ad- 
ministrator. TraasferoftKleofnoteB.  An 

executor  or  administrator  possesses  power  to 
transfer  title  in  a  note,  payable  to  liis  decedent. 
Thomas  v.  Reister,  8-369,  '62 ;  Hamrick  v.  Craven, 
89-241.  '72.  Cf.  16-441 ;  70-446. 

2434*  He  can  not  sell  or  transfer  such  in 
payment  of  his  personal  debts.  Thomawon  r. 
Bnmn,  48-203,  '73 ;  70-446. 

2436.  An  agent  may  assign.  Teaiman  v.  Cvl- 
fen.SBlf.  240, '39. 

2426.  A  corporation  may  authorize  an  officer 
to  assign  by  delivery.  ^taJtev.iToaey,  14-383, '60. 

3427.  One  of  two  payees  may  assign  his  in- 
terest in  a  note  to  tlie  other.  .Botton  v.  BvmeU,  6 
Blf.  222,  '39. 

24S8.  Bot  one  of  two  obIi^;ees  can  not  assign 
his  interest  in  a  bond  to  a  third  party.  Boyd  v. 
Holmes,  1-480,  '49. 

3429.  A  entered  into  a  written  contract  with 
B  and  C,  by  which  he  agreed  to  deliver  them  a 
number  of  hogs,  at  a  specified  time  and  place, 
for  a  certain  price.  B  and  C  tlien  advanced  to 
A  money  in  part  payment.  Hdd ;  B's  assign- 
ment of  his  interest  in  contract  to  C  would  not 
enable  assignee  to  sne  at  law  in  his  own  name 
eitiier  for  breach  of  contract  or  money  advanced. 
Haworth  V.  Fieher,  3  Bit.  249,  '33. 

III.  Wliat  Constitutes.  Pleading. 

2480.  Where  an  instrnment  Is  assigned, 

not  so  as  to  pass  legal  title,  and  assignee  sues  on 
it,  making  assignor  a  party,  it  is  not  material, 


and  need  not  be  averred  how  assignment  was 
made.    BuiUin  v.  WedtUe,  20-449,  '63. 
2431,  Agreement  to  awdgn.  Pr«8amptloiu 

A  party  who  agrees  to  transfer  a  note  to  another 
without  qualification,  will  be  presumed  to  have 
agreed  to  make  transfer  by  indorsement  Wode 
V.  Guppinger,  60-378,  '78;  SrteUr  v.  Henley,  1- 
401,  '49. 

3483.  Set-olT.  Where  a  claim  in  favor  of  a 
third  party  against  plaintiff,  is  assigned  to  de> 
fendant,  merely  to  l>e  used  as  a  set-ofi'  to  demand 
by  plaintifi*  against  defendant,  under  an  agree- 
ment that  if  claim  is  not  allowed  as  a  set-of 
against  plaintiff,  it  shall  be  returned  to  third 
party,  who  shall  refund  to  defendant  amount  re- 
ceived by  him,  it  is  not  a  valid  set-off.  Oafiinv. 
Daumn,  58-408,  '77;  62-82. 

2438.  An  agreement  by  payor  of  a  note,  that 
A  "  shall  hold  avails  of  such  note,"  gives  to  A 
no  right  to  notes,  or  r^ht  of  action  against  ma- 
ker.   Harper  v.  Keyt,  64-510,  '76. 

2484.  An  indorsement  on  a  note  by  pa^ee^ 
'•payable  to  J  H  for  me,"  does  not  pass  title. 
WiUiams  v.  Pbtter,  72-354,  '80. 

2436.  Bill  in  chancery  against  administrator 
and  heirs,  to  subject  a  certain  town  lot  left  by 
deceased  to  payment  of  a  judgment  assigned  to 
complainant.    Answer:  complainant  assigned 

t'udgment  to  one  P,  by  following  writing :  "Qun- 
•ridge  City,  Feb.  7,  *46 ;  to  clerk  of  Wayne  C  a 
Sir:— You  will  please  pay  to  William  F^tty, 
amount  of  my  claim  which  I  hold  against  Jesse 
Stewart,  in  Wayne  C.  C,  which  was  assigned  to 
me  by  Isaac  Myets.  John  Teetor."  BeU;  not 
an  assignment  of  judgment  Teelor  v.  Abden,  %■ 
183  '60 

2'436.  A  note  executed  by  "R  T  B,"  and  "A 
G,"  and  payable  to  "  J  S  B,"  was  indorsed  by 
payee  as  follows :  "  Mr.  G,  pav  within  to  J  B. 
(Signed.)  "J  SB."  Hdd;  indorsement  did  not 
transfer  legal  ownership  of  note,  Bt/nMOh 
Brown,  4  Blf.  128,  '36. 

2437.  What  constitutes.  In  order  to  con- 
stitute an  assignment,  either  in  law  or  in  equity, 
there  must  be  such  an  actual  or  constructive  ap- 
propriation of  subject  matter  assigned  as  to  con- 
fer a  complete  and  present  right  on  assi^ee,  eroi 
where  circumstances  do  not  admit  of  .its  imme- 
diate exercise.   Ford  v.  Oaxner,  lfr-298,  '60. 

2488.  A  covenant  on  part  of  debtor,  to  applf 
a  particular  fund  in  payment  of  debt,80  soona» 
he  receives  it,  will  not  operate  as  an  assignment 
Id. 

3489.  Note.    Assignment.   A  note  payable 
to  payee  or  bearer,  unless  payable  at  a  chartered 
bank  within  this  state,  can  only  be  transferred^ 
under  R.  8,  '43,  by  indorsement  Jamiton  v.  JfO^ 
4H87,  '53 ;  Mem  v.  Hatdi,  4  Blf.  531,  "SS. 

3440.  Stock.   Statute  authorizing  negotia- 
bility of  bills  and  notes  by  indorsement  does  not 
apply  to  certificates  of  corporation  stock. 
V.  Second  Nat.  Bank,  57-198,  '77. 

2441.  Lease.  Sub*letting.  It  was  provided 
in  a  lease  that  lessee  shall  neither  assign  nor  sub- 
let any  portion  of  premises  without  a  written 
consent,  and  a  violation  would  avoid  lease.  Left- 
see  made  no  formal  assignment  of  lease,  but  sold 
all  his  interest,  and  gave  possession  to  B.  Bwas 
to  pay  to  lessee  same  rcntlesseewasliabIefor,B 
to  be  lessee  of  lessee.  No  written  consent  wasob- 
tained.  Held;  there  was  an  assignment  and 
lease  avoided.  /.  M.  &  C.  Union  v.  C.C.C.  A  IB- 
Co.,  45-281,  '73. 

2443.  Lease.   When  it  is  stipulated  that  t> 
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kne  can  not  be  assigned  Titboat  written  con- 
Kot  of  lessor,  it  is  not  sufficient  to  obtain  con- 
tent of  agent  of  lessor,  baving  only  authority  to 
collect  rents.  7.  M.  &  C.  Unioa  v.  C.  0.  C.  &  I. 
R.  Co.,  45-281,  '73. 

944^.  Transfer  of  lease  hj  assignment  may 
be  by  a  separate  InBtnimenL  Martmdale  t.  iVtee, 
14-115,  '60. 

2444.  luaruee  policies  miut  be  asslffned 
iecorili;  to  terms  and  conditions  required  by 
company  as  set  forth  in  policy,  and  when  con- 
sent of  company  is  required  thereto,  an  agree- 
ment of  a  soliciting  agent  to  obtain  company's 
consent  to  such  assignment,  is  not  sufficient  to 
continae  validity  of  policy.  American  Ins.  Co. 
T.  GaOagher,  60-209,  '75. 

2446.  Afld^meut  of  rents  and  profits. 
Assignment  as  follows :  "  I  herebv  assign,  trans- 
fer, and  set  OTer  to  A,  all  my  right,  title,  claim 
sm)  interest  in  and  to  rents  and  profits  of  farm 
in  Clark  county,"  assigns  only  rents  and  profits 
to  iccrue  after  date  of  execution,  and  not  those 
already  accrued.    Gwin  v.  Bid,  70-605,  '80. 

2444.  Precept.  When  a  contract  with  a 
city  (or  street  improvements  provides,  "  that  no 
usignment  of  this  contract  shall  be  made  *  * 
witbont  consent  of  common  council,"  no  one 
other  than  contractor  can  maintain  an  action  on 
precept  isMied  to  contractor,  unless  it  is  averred 
that  there  was  an  assignment  with  consent  of 
conuwm  counciL  JMenbaugh  t.  foster,  40- 
382, -72.  -» 

2447.  A  contract  in  favor  of  a  railroad  com- 
pany was  assigned  by  company  "by  M.  E.  In- 
galls,  receiver,"  written  under  and  beneath  con- 
tract HM;  not  an  indorsement  within  sec.  6, 
act  March  II,  '61,  so  as  to  authorise  a  suit  with- 
out making  company  a  party ;  hut  objection  is 
not  raised  by  a  demnrrer  which  only  questions 
anthority  of  receiver.  Fannow  t.  Dupret,  72- 
26,  •80.  (nRS. '81,276.)  * 

2448.  DeUvery.  An  assignment  of  a  note  is 
not  complete  without  a  delivery.  Mendenhail  v. 
Bai/Ha,  47-675,  74;  McCorMy.  Ecldand,  11- 
29|'58.  '  ^ 

_  S449*  If  anigoed  by  delivery  only,  and  as- 
■ignee  sues  thereon,  and  takes  judgment  against 
maker,  without  desalting  the  assignor,  who  had 
been  legally  served  with  process  and  did  not  ap- 
pear, maker,  on  api>eal,  can  not  for  first  time 
oisppte  plainUff^s  right  of  action.  Vanderpool 
T.  Braie,  28-130,  '67. 

24&0.  A  note  executed  to  Lorena  Emerine 
Evans,  and  assi^ed  on  back  thereof  to  plain- 
tiSs  by  Geo.  Smith  and  Lorena  Emerine  Smith, 
vas  filed  before  a  justice,  and  a  judgment  ren- 
wrad  against  maker  by  default  There  was  no 
avennent  showing  that  Lorena  Emerine  Evans 
and  Lorena  Emerine  Smith  were  same  person. 
On  apMal,  in  C.  C,  defendant  moved  to  dismiss 
rait  Sttd;  motion  should  have  been  sustained. 
fioM  V.  Seerat,  8-541,  '62. 

2451*  Evidence.  In  a  suit  by  payee  against 
Mker,  defendant  has  no  right,  under  general 
Woe,  to  g^ve  in  evidence  a  writing  on  back  of 
ppte,  purporting  to  be  mi  assignment  by  plain- 
tiff, without  proof  of  its  execution.  Maxtin  v. 
Oj6y,  6  Blf.  296,  '42. 

2462.  An  agreement  to  paj*  consideration 
".t  fotare  dar,  will  support  an  asBignment 

2458.  Equitable  assignment.  Where  notes, 
*<caied  by  collaterals^  were  placed  in  hands  of 
attorn^  for  collecnon  and  lie  delivered  them 


to  others  for  same  purpose,  and  afterwards,  by 
verbal  contract,  he  purchased  all  client's  inter- 
est in  the  notes,  taking  written  assignment  of 
collaterals.  Ileid;  (1)  verbal  contract  vested  in 
attorney  an  equitable  interest  in  notes,  and  no- 
other  assignment  or  delivery  of  them  was  neces- 
sary; (2)  suit  upon  notes  should  bo  brought  in 
name  of  purchaser,  he  being  real  party  in  inter- 
est.  Hancock  v.  Ritchie,  11-48,  '58. 

2454*  A  transferred  a  note  to  B,  by  deliveiy^- 
for  a  debt  which  was  less  than  amount  of  not^ 
and  directed  that  diflTerence  should  be  paid  to 
his  (B's)  wife.  Hdd,-  that  equitable  title  to  note- 
passed  to  B  by  transfer,  and  that  he  might  sue- 
upon  it,  without  joining  his  wife  as  a  pfaintiff.. 
UM;  while  it  might  be  proi>er  to  render  judg- 
ment against  equitable  assignors,  that  they  be 
barred  of  any  claim  upon  note,  it  is  not  essen- 
tial, and  such  assignors  would  be  barred  without 
any  formal  judgment  Redman  v.  Oatbertaim. 
11^441, '60. 

845d.  Priorityof  equities.  Adeposited  with 
B,  a  justice  of  peace,  certain  claims  for  col- 
lection, and  took  a  receipt  therefor,  June  22,  '55. 
Afterwards  B  collected  $66  on  claims.  A  trans- 
ferred receipt  by  indorsement  to  C,  Feb.  14,  '56^ 
of  which  B  nad  notice  in  that  or  ensuing  month. 
C  demanded  {66,  April  2,  '56.  Payment  refused. 
In  spring  of  *56,  A  arranged  by  parol  that  I> 
shonld  receive  from  B  as  diach  of  proceeds  of 
claims  as  would  pay  him  for  consideration  of 
assignment  of  note  oy  A,  and  in  March,  '56,  B- 
paid  him  the  $66  collected,  and  D  paid  it  to  E. 
Assignee  of  receipt,  C,  sued  B  for  refusal  to  pay 
$66  to  him,  Hdi;  indorsement  on  the  receipt 
amounted  to  no  more  than  an  equitable  assign* 
ment  of  claims,  or  judgments  when  recovered- 
and  assignee  took  no  greater  interest  than  would, 
hare  passed  by  mere  delivery ;  hence,  transaction, 
was  but  a  parol  equitable  assignment,  to  which 
even  delivery  of  receipt  was  not  essential ;  that 
arrangements  previously  made  with  D,  by  which 
he  received  money  collected,  was  also  a  parol 
equitable  assignment,  to  amount  designated,  dif- 
fering from  one  subsequently  made  to  C  only  in 
non-eesential  point  of  delivery  of  receipt;  that 
assignment  toD,  beii»  prior  in  point  of  time, 
he  was  entitled  to  be  flint  paid,  notwithstanding 
fact  that  BulNsequent  assignee  first  notified  B  of 
his  assignment    WhUe  v.  Wiley,  14-496,  '60. 

2466.  Of  eqattable  right.  Where  a  title 
bond  {to  convey  land)  is  assigned  to  secure  pay- 
ment of  a  debt,  assignee  obtains  no  absolute  right 
either  to  it  or  land.  Assignment  operates  as  a 
mortgage.  irOxm  v.  Jotou/,  42-62, 73.  «.  66- 
146;  68-172. 

2467.  A  proceeding  b^  assi^ee  to  foreclose- 
assignoPs  interest,  wherem  obligors  are  parties 
defendant,  and  wherein  he  obtained  judgment 
against  assignor  for  amount  of  debt,  and  for  sale 
of  his  interest,  and  a  finding  that  obligois  were 
fully  paid,  and  wherein  assignee  became  pur- 
chaser, and  subseqnentl;^  received  a  deed,  gave 
to  him  simply  absolute  title  to  bond,  and  was  no 
bar  to  a  subsequent  snit  against  obligors,  for  re- 
fusal to  convey  according  to  agreements  of  bond. 
Id. 

2458.  Equitable  assl^ment.  A  leased  a 
wagon  to  B.  B  agreed  to  pay  a  certain  weekly 
rent  "  without  any  demand  whatever  being  made 
therefor;  said  renting  may  be  terminated  at  op- 
tion of  A  if  rent  is  not  paid."  B  could  purchase 
during  lease  by  payment  of  a  certain  sum,  less 
amount  paid  as  rent   Full  rights  of  ownership 
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to  remain  with  A.  B  sold  wagon  to  C,  who 
agreed  to  pay  A  his  claim.  A  refused  to  recog- 
nize C  as  assignee  of  lease  to  B,  and  notified  C 
that  a  new  contract  must  be  made,  and  refused 
.to  receive  from  C  balance  due  him  from  B.  Held; 
replevin  by  A  would  not  lie.  Hdd;  contract 
was  equitably  assigned,  which  could  properly  be 
done.  Held;  paymentof  balanceduewas  waived 
in  so  far  as  to  give  C  rightful  possession.  Blair 
T.  Hamilton,  48-32,  '74. 

2459i  No  particular  form  is  necessary  to  con- 
stitute an  assignment,  in  equity,  of  a  efum  in  ae- 
tiojiy  and  assignment  in  such  case  may  even  be 
by J)arol.   Slaughter  v.  FouM,  4  Blf.  379,  '37. 

mortgage  may  be  assigned,  like  other 
-evidences  of  debt.  By  an  indorsement  without 
seal.  A  mere  delivery  of  mortgage  security, 
with  a  transfer  of  debt,  is  a  sufficient  assignment 
of  mortgage.    Qmrwaier  v.  .Hose,  1  Blf.  137,  '21. 

2461.  Assignment  of  a  jadgmeat  was  not 
attested  by  justice  till  after  death  of  assignor. 
Held  ;  assignee  took  only  an  equitable  title,  sub- 
^t  to  equities.   Ea^  v.  Bom,  67-110,  '79.  Cf. 

2463.  Fart  of  Jadgment.  A  part  of  a  judg- 
ment may  be  assigned  by  owner,  and  assignee 
may  join  with  such  owner  of  residue  in  an  action 
to  enforce  a  payment  of  part  assi^ed.  Lapping 
-V.  Jhiffy,  47-ol,  '74.  Such  an  assignment  would 
be  good  by  parol  in  equity.  Wood  v.  Wallace,  24- 
-226,  '65.  {Contra  and  doubted,  SlaughUr  v.  Stale, 
3-220. '600 

2468>  Judgment  may  be  assigned  by  parol. 
-Craveng  v.  Dancan^  55-347,  '76. 

2464.  Lease.  An  assi^raent,  though  in 
-writing,  of  a  written  lease,  in  which  there  is  a 
promise  to  pay  money,  does  not  pass  legal  title, 
And  assignor  must  be  made  a  partv  to  an  action 
by  assignee.    Hopkins  v.  Organ,  1&-188,  '60. 

246o.  Action  on  «  note.  Second  paragraph 
alleged  that  M.  I.  &  P.  B.  Co.^payee,  was  formed 
by  a  union  of  M.  &  I.  and  F.  &  I.  companies: 
ithat  union  was  subsequently  judicially  declared 
illegal  and  void,  and  tliis  note  awarded  to  P.  <& 
I.  Co.,  by  whom  it  was  assigned  to  plaintiff. 
Held;  1.  If  M.  I.  &  P.  R.  Co.  is  to  be  regarded  as 
«xi8ting  de  faeto  before  it  was  declared  ill^l, 
•etc.,  so  that  its  assignment  of  note  would  have 
passed  title,  then  delivery  of  note  by  it,  pursuant 
-to  an  order  of  court  at  its  dissolution,  to  P.  &  I. 
Co.  was  sufficient,  and  is  well  pleaded.  2.  If 
-that  company  is  to  be  regarded  as  never  having 
had  even  a  de  facto  existence,  then  note  was  made 
payable  to  a  fictitious  payee,  and  hence  any  bona 
jide  holder  might  sue  upon  it,  and  need  not  aver 
in  his  complaint  that  he  is  a  bona  fide  holder. 
Third  paragraph  alleged  a  partnership  between 
.companies,  and  that  note  was  made  to  them  as 
;sucl^  by  name,  etc.,  that  afterwards  partnership 
was  dissolved ;  that  M.  &  X.  Co.  assigned  her  in- 
terest, by  delivery,  to  P.  &  I.  Co.;  and  that  lat- 
ter assigned  to  plaintiffs  by  indorsement — M.  & 
1.  Co.,  equitable  assignor,  being  made  a  party. 
Held;  it  companies  were  le^ly  in  partnership, 
paragraph  was  ^od,  but  if  not,  and  yet  had  joint 
interest  in  subject-matter  of  noto,  perhaps  it  in- 
ured to  them,  as  Joint  payees,  and  thus  transfer 
might  be  good.  Famgwotih  v.  Drake,  11-101,  '58. 

2466.  Pleading,  Where  complaint  averred 
that  A  had  assigned  his  interest  in  claim  sued 
on  to  plaintiff ;  and  a  paragraph  of  answer  set 
up  that  plaintiff  was  not  real  party  in  interest, 
that  A  should  have  been  made  party  plaintiff. 
Hdd;  such  an  assignment  might  be  made  so  as 


to  enable  assignee  to  sue  in  his  own  name,  and, 
consequently,  paragraph  was  bad.  Moreover, 
paragraph  sliould  have  stated  facts  going  to 
show  that  A  was  real  party  in  interest,  or  a  nec- 
essary party.    Garrwonv.  Clark,  11-369, '68. 

2467.  Pleading.  Debt  by  assignee  against 
maker.  Declaration  set  out  assignment  as  fol- 
lows: "Said  S  (payee)  aftenraros.  and  before 
payment  of  said  sum  of  money  in  said  note 
specified,  viz.:  on,  eto.,  at,  etc.,  indorsed  said 
note  by  indorsement  thereon  under  his  band,  and 
then  and  there  delivered  same  to  plaintiff,  yet 
defendant,"  eto.  Held;  on  jgeneraJ  demurrer,dec- 
laration  showed  with  sufficient  certainty  that 
noto  had  been  assigned  to  platTUiff.  Cawvug  v. 
JMCTuia//,  6  Blf.  153,/'42. 

2468.  Declaration  must  aver  assignment  br 
payee.  Harter  v.  Ellis,  6  Blf.  154,  '42;  Archer  v. 
Spencer,  3  Blf.  405,  '34. 

2469.  Averment  that  payee  assigned  note  to 
plaintiff,  is  equivalent  to  averment  that  assign- 
ment was  made  on  note  to  plaintiff  under  hand 
of  assignor,  and  is  sufficient.  Harter  r.  ^Su^w- 
pra;  Marvin  v.  Slaughter,  4  Blf.  529,  '38. 

2470.  Agreement  to  assign.  A  part^  who 
agrees  to  transfer  a  note  to  another  without 
qualification,  will  be  presumed  to  have  agreed  to 
make  transfer  by  indorsement.  Wade  v.  Guppin- 
ger  60-376,  '78 ;  Streeter  v.  Henley,  1^1,  '49. 

2471.  Pleading.  An  answer,  alleging  that 
plaintiff  has  assigned  his  interest  by  instrument 
in  writiI^;,  without  filing  a  copy  of  such  instru- 
ment, or  ailing  an  excuse  tor  such  omission, 
Ubad.  Itoser.Bosui€U,iiO~2S5,'77iSwiftv.ESf 
irortA,  l<^-205,*58;  Lamson  y.  FaBs,  6-309, '65; 
Raymond  V.  Friichard,  24-318,  '66;  Cbmptoa  v. 
Davidson,  31-62,  '69. 

2472.  Assignment  by  indorsement.  Pn«* 
tlce.  Complaint  alleged  that  payee  had  as- 
signed note  "in  writing"  to  A  as  guardian  of 
plaintiff,  and  who  is  since  deceased;  and  that 
plaintiff  was  of  full  age.  Copies  of  assignment 
and  notes  were  appended,  assignment  reading, 
•  •  •  "  I  asfl^^n  within  to  A,"  and  signed  by 
payee.  Hdi;  on  demurrer,  for  non-joinder  of 
payee  as  defendant,  that  though  complain  t  should 
nave  read  "by  indorsement  in  writing,"  assign- 
ment showed  notes  were  indorsed  in  writing 
Leedy  V.  Nath,  Ql-3n,'19. 

2473.  Declaration  set  out  an  assignment  in 
full.  Assignment  appeared^  on  oyer,  to  be  in 
blank.  Held,  ;  variance  was  immateriaL  Bowen 
V.  Trewr,  6  Blf.  24,  '38. 

2474.  A  bill  in  chancery  for  a  foreclosure, 
eto.,  stated  that  mortgM;ee  had,  for  value  received, 
assigned  and  indorsed  to  complainant  note,  to 
secure  which,  mortgage  was  executed,  and  or- 
dered payment  to  be  made  to  him.  de- 
scription of  assignment  was  sufficient  in  equi^. 
Slaughter  v.  Fotiet,  4  Blf.  379,  '37. 

IV.  R^hts,  Remedies  and  Duties  of  As- 
signee. 

See  Tndoraer;  Notes,  (Action  by  Amgnee.) 

2475.  Ass^nment  of  mortgage.  Bywbom 
satisfied.  A  mortgagee  after  he  has  assigned 
mortgage,  although  such  assi^^nment  is  not  at 
record,  nas  no  rignt  or  authority  to  enter  satis- 
faction of  record  of  such  mortgage,  and  such  dd- 
authorized  satisfaction,  if  made^  is  inoperative 
as  against  assignee  of  mortgage,  and  Joes  not 
release  lien  of  mortgage  on  mortgaged  lands  in 
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lumds  of  purchasers  without  notice.  Ayen  v. 
ifi9»,  60402,78;  Dixm  v.  Hunter,  67-278,  77; 
Smiiiaaa  v.  McKaium,  '75;  Lapping  t. 

J)^*,  47-51.  74:  «5-146. 

b476.  This  rule  of  law  is  changed  hy  "an  act 
approved  March  6,"  77,  to  amend  section  7  of 
"an  act  concerning  mortgages,  approved  May 
4,"  1852.    (2  R.  8.  76,  p.  335. ) 

2477.  Beeord.  Until  act  of  March  6,  77, 
DO  laches  nor  n^ligence  could  be  imputed  to 
usignee  of  a  mortgage  for  a  failure  to  reconi 
Msignment.  DUon  v.  Hunier,  57-278,  77  ;  Lap- 
puw  T.  IhdN^  47-51,  74;  Mautbaum  t.  JHcA'er- 
aS,  WMflf;  75. 

2478.  Incidents  to.  Suit  by  state  bank  of 
Indiana,  for  use  of  branch  at  New  Albany,  upon 
t  note.  Before  determination  of  suit,  charter  of 
state  bank  expired ;  but,  before  that  time,  Bank 
of  Salem  had  become  purchaser  of  note  sued  on. 
A  sapplemental  complaint  was  filed,  showing 
truuier,  and  alleging  that  note  was  given  for 
purchase-money  oi  a  lot,  sold  by  state  hank  to 
defmdant,  and  a  deed  had  been  tendered  before 
soit  was  brought,  which  had  been  handed  over 
to  Bank  of  Stdeni.  Held;  right  to  keep  on  and 
make  good  tender,  by  a  delivery  of  deed,  passed 
to  Bank  of  Salem  as  an  incident  to  assignment 
of  note.    Bank  SaUm  v.  OaldteeU,  1&-469,  'Gl. 

S479.  Rl^ht  of  action  In  assignee.  Note: 
"Due  A  C  or  order  $212,  for  value  received.  L 
G  T."  On  note  following  assignment :  "Pay 
within  to  I  M,  signed  AC."  Note  filed  under 
statnte  instead  of  a  declaration.  Held;  suit  on 
note  could  not  be  sustained  on  Cs  name,  without 
showing;  that  it  was  his  property,  notwithstand- 
ing assignment.  Hemamm  v.  ComiSard,  3  BIf. 
437,  '34. 

3180.  Assignment  of  claims.  Set  off.  Lat- 
ter clause  of  section  6,  ( 2  G.  &  H.  40, )  which  pro- 
vides that  actions  by  assignees  shall  be  without 
prejudice  to  any  set-off,  etc.,  except  etc.,  is  not  in 
conflict  with  actconceming  promissory  notes  and 
bills  of  exchange  (1  G.  &  H.  447.)  Exception  in 
eartioD  6,  has  reference  to  notes  that  are  made 
n^tiable  as  inland  bills  of  exchange  by  latter 
sUtnte.  Sayen  v.  XiniAart,  26-145,  '65.  Cf.  B«- 
149. 

2481.  A  executed  a  bond  to  B  for  $1000.  B 
assigned  it  to  C,  stating  in  assignment  that  bond 
vas  payable  in  certain  bank  paper.  Held;  as- 
signee could  maintain  debt  on  bond  against  ob- 
liKDr,bnt  that  recovery  must  be  limited  to  value 
of  MOW  mentioned.   Fisehli  v.  Cowan,  1  BIf.  350, 

2482.  S,  p^ee  of  a  note,  indorsed  it  thus: 
"Pay  bearer;  S  S,"  and  delivered  it  to  A.  Held; 
A  might  erase  words  ''p»y  the  bearer,"  and  insert 
ia  their  plac&  over  Srs  signatnre,  a  formal  as- 
■iKDment  to  hLnself.  Fbote  v.  Broifg,  5  BIf.  363, 
'40. 

248S.  In  a  suit  by  assignee  against  assignor, 
«u  original  consideration  of  assignment,  note  and 
assignment,  with  facts  of  due  diligence,  are  com- 
petent evidence,  not  conclusive,  but  from  which, 
vhen  unrebnttcd,  jury  may  infer  existence  of  a 
pRcedent  debt  to  amount  of  note,  as  set  forth  in 
ueoont  for  money  paid,  or  for  money  had  and 
Rnived.  Hanna  v.  iW  1  BIf.  181,  '22.  Cf.  4 
BIf.  J86. 

2484.  Consideration.  In  an  action  by  en- 
dorsee against  his  endorser,  complaint  need  not 
•Ter  cmsideratlon  foe  assignment  Amount 
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of  note  is  prima  facU  consideration.  Lee  v.  Ptfe, 
87-107,  '71 ;  Youte  v.  MeCreary,  2  BIf.  243,  '29. 

2485.  Alignment  itself  is  a  contract,  which 
prima  .^lete  imports  a  good  consideration.  John- 
tbm  V.  mdegooj  1  BIf.  256,  '23.   Cf.  25-246. 

2486.  Parties.  138  persons  contributed  to  a 
fnud  in  consideration  of  an  interest  in  certain 
property  held  by  a  trustee  for  them  in  common, 
103  of  whom,  by  a  written  assignment,  assigned 
their  interest  to  A,  one  of  contributors.  Held; 
A  could  maintain  suit  against  trustee  and  those 
claiming  under  him,  for  himself  and  those  hav- 
ing with  him  a  common  interest  in  trust  fnnd, 
without  making  assizors  parties.  He  does  not 
sue  ax  assignee.  BUar  v.  Shelby  Q>.  Ag.  Agg.,  28- 
175,  '67.    Cf.  28-112. 

2487.  Where  Judgr^ient  has  been  taken 
upon  a  note  and  mortgage,  and  note,  mortgage 
and  judgment  are  assigned,  assignee  has  ul 
rights  and  remedies  which  assignor  would  have 
bad.    Applegaie  v.  Mason,  13-75,  '59. 

2488.  A^^eeof  a  Judgment  takes  subject 
to  all  equities  in  favor  of  judgment  debtor.  Robe- 
son V.  EoberU,  20-155,  '63. 

2489.  It  seems  such  transfer  stands  as  trans- 
fer of  a  chattel.  Beidv.  Boeg,  15-265,  '60.  Qual- 
ified by  Bobaon  v.  Bobef1$t  aupra.  Ct  87-08 ;  75- 
381. 

2490.  An  assignee  takes  precisely  same 
Interest  ia  assignment  of  any  species  of  de- 
mand, either  at  lav  or  in  equity,  that  he  vould 
have  taken  before  enactment  of  new  code.  Thus, 
a  demand  assignable  before  code,  so  as  to  vest 
real  interest  in  assignee,  will  pass  by  assignment 
under  code,  so  as  to  give  assifmee  a  right  of  ac- 
tion.   PaUersmi  v.  Craivfoi-d,  12-241,  '59. 

2491.  Rights  and  duties  of  assignee.  An 

assignment  of  a  contract  vests  in  assignee  all ' 
rights,  and  imposes  upon  him  all  burdens  and 
conditions,  to  which  assignor  was  entitled  or  sub- 
jected under  contract    SmUh  v.  Bogers,  14- 
224,  '60. 

2492.  Obligation  of  assignee.  Assignee  of 
a  contract  or  note,  dependent  on  conditions,  by 
acceptance,  takes  subject  to  same  conditions. 
Summers  v.  Sleeth,  45-598,  '74. 

2498.  Assignee  of  an  equitable  title  to 
land,  takes  it  subject  to  all  existing  equities. 
Thampioa  v.  Alkn,  12-539,  '59. 

2494.  Asdgnee  of  a  eorenant  for  eonvey- 

ance  of  real  estate  is  not  entitled  to  demaml 
specific  performance  thereof,  unless  his  assic^nor 
was  in  a  situation  to  have  demanded  it.  Ja. 

2495.  Notice  of  assignee.  Assignee  of  a 
lease  takes  with  notice  of  rights  of  lessor  and  les- 
see, and  if  lease  provides  against  an  assignment, 
assignee  must  know  that  against  lessor,  without 
his  consent,  he  has  no  rights  in  leased  premises. 
LM.&a  Union  t.  C.  C.  C.  &  L  B.  Co.,  45-281, 
'73. 

2490.  Although  a  note  pavable  to  a  certain 

Krsou  or  bearer  may  be  transferred  by  mere  de- 
■ery,  payee  may  transfer  it  by  indorsement, 
and  if  he  does  he  incurs  ordinary  liability  of  an 
indorser.    State,  v.  Cravford,  2-23,  '50. 

2497.  Where  payee  of  a  note  transferred  it 
by  mere  delivery  to  a  third  person,  a  suit  at 
law  could  only  be  brought  under  B.  S.  *43,  in 
name  of  payee  against  maker,  and  specification 
that  it  was  for  use  of  usee,  was  merely  directory 
to  officer  who  might  collect  money,  to  whom  he 
should  pay  it,  and  from,  in  certain  contingen- 
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cies,  he  should  collect  costs.  Lewis  v.  Haihman, ' 
7-585,  '56. 

2498.  In  such  suit,  usee  had  not  rights  of  an 
assignee  against  maker,  bat  defendant  might 
pleu  any  matter  of  defeaae  growing  out  of 
transaction  between  him  and  payee.  Ja. 

2499.  Jadffment.  Under  statute  of '52,  but 
not  of  '43,  or  by  common  law,  an  assignee  of  a 
jndgraent  may  sue  in  his  own  name.  Heid  v. 
Rose,  15-265/60;  Faiman  t.  JFamer,  4-436, '53. 
Cf.  Moore  v.  Jrefanrf,  1-530,  '49. 

2600.  To  make  a  legal  and  not  an  equitable 
assignment,  it  mast  be  done  in  manner  pointed 
out  by  statute.   KeUey  v.  Love,  8S-106, '71. 

2501.  Jndigmetit.  Execution.  Execution 
issues  in  name  of  judgment  ^lainti£^  and  is  in- 
dorsed by  clerk  for  use  of  assignee.  Beid  v.  Jtoe$, 
supra. 

2502.  Judgment  of  a  justice  may  be  so  as- 
signed as  to  authorise  assignee  to  be  relator,  in 
a  suit  on  a  justice's  bond  for  money  collected 
by  jostice  thereon,  and  a  plea  denying  such  as- 
signment shonld  be  sworn  to.  Hooker  t.  Slate,  7 
BH.  272,  '44. 

2503*  Where  judgments  are  set  off  against 
one  another,  court  will  not  except  amount  of  a 
lien  thereon  of  which  assignee  had  no  notice. 
HiU  V.  irinifey,  10-102,  '58. 

2604.  Legal  and  eqaltable  title.  If  at  time 
of  commencement  of  proceedings  for  a  set-off  of 
jndgment,  1^1  title  to  judgment  is  in  party 
thereto,  though  prior  thereto  there  had  been  an 
assignment  to  a  slntncer,  giving  him  an  equitable 
interest,  legal  title  will  control  and  set-oflTbe  had. 
Brooh-v.  Harris,  41-390,  '72. 

2505.  Rescission*  In  action  by  indorsee  on 
note  and  to  foreclose  mortgage  securing  it,  evi- 
dence showed  that  note  had  been  indorsed  by 
payee  to  plaintiff  to  secure  him  against  loss  on 
account  of  debts  of  payee  which  plaintiff  was 
helping  him  to  pay  off,  but  tbat  before  begin- 
ning o?  action  payee  had  paid  same.  Held;  as- 
signment was  rescinded  by  such  payment,  and 
note  and  mortgage  reverted  to  payee.  Omplon 
T.  J<me8,6&-117,78. 

2506.  Assignment  and  re-asslgrnment.  Set- 
off. Suit  against  maker  by  V,  as  assignee  of  M, 
who  was  assignee  of  B,  payee.  Plea  ot  payment 
to  payee  before  notice  of^  his  assignment  to  M, 
claiming  as  set-off  certain  notes  of  B.  Replica- 
tion; defendant  had  notice,  etc.  Held;  notes 
and  assignments  mentioned  might  be  read  in 
evidence  by  defendant.  Held;  evidence  offered 
by  defendant  that  M  transferred  note  declared 
on  to  W  by  a  blank  indorsement,  that  W,  with- 
out indorsing  it,  transferred  it  to  T,  that  latter 
transferred  it  by  delivery  to  B,  who  in  same 
manner  transferred  it  to  plaintiff,  who  before 
niaturity,  filled  up  blank  indorsement  to  him- 
self— was  inadmissible  under  issue.  Vanvaxterv. 
iWterson,  7  Blf.  94,  '44. 

2507.  Action  by  assl^ee.  Party.  Action 
by  assignee  of  a  note  against  maker  before  a  jus- 
tice. Complaint  alleged  that  assignment  was  in 
writing,  but  it  was  not  alleged  therein  thatsuch 
assignment  was  by  indorsement.  It  alleged  a 
copy  of  note  and  assignment  was  filed  with  and 
made  part  of  said  complaint  A  copy  of  said 
note  was  set  out,  but  no  copy  of  any  assignment 
of  it.  Evidence  was  not  in  record.  H&d ;  de- 
murrer for  defect  of  parties  defendants  in  not 
making  assignor  or  payee  a  party,  should  have 
been  sustained.  Nothing  snowed  that  assign- 
ment was  indorsed  on  note,  therefore  payee 


should  have  been  made  a  party.  iZeedv.  Hn/on, 
68-288,  '78;  67-311. 

2608.  Where  a  note  Is  made  iwyable  tots 
nninarrled  woman,  and  she  marries  and  trans- 
fers note,  by  delivery  merely,  as  a  gift,  to  her 
husband,  he  may  maintain  an  action  on  same  as 
his  own.    WhiU  v.  (Minan,  19-43,  '62. 

2509.  Defect  of  parties.  Suitonanaasi^ed 
account.  Assignor  answered,  confessing  assign- 
ment, and  plaintiff  dismissed  as  to  him.  There- 
upon, on  motion  of  debtor,  case  was  dismissed  as 
to  him.  Heid;  action  of  court  in  dismissing 
cause  was  not  erroneous,  for  when  asswior  went, 
out  of  court,  his  answer  went  with  him,  and 
there  was  then  a  defect  of  parties.  Cor  v.  batit,. 
16-378,  '61. 

2610.  A  recovered  judgment  against  B,  and 
being  indebted  to  C,  it  was  agreed  between  thenip 
in  presence  of  D,  that  A  should  pay  C  a  part  of 
indebtedness  in  money,  and  in  full  payment  of 
residue,  transfer  and  assign  to  C,  an  amount  of 
judgment  aeainst  6,  equal  to  snch  residne,  which 
transfer  ana  assignment,  was  at  time  of  agree- 
ment, made  without  writing,  and  accepted  by  C 
OS  such  payment.  A  at  same  time  authorized 
and  directed  D,  as  his  agent,  to  assign  to  C  upon, 
record,  so  much  of  judgment  as  would  pay  resi- 
due. Afterward  B  paid  to  clerk,  full  amount  of 
judgment,  and  D  having  failed  to  assign  judg- 
ment as  authorized  and  directed  by  A,  collected 
and  Teeeived  whole  amount  from  clerk.  Heid,- 
C  could  maintain  an  action  against  D,  for  money 
had  and  received  to  his,  C's  use,  for  amount  of 
judgment  to  which  he  was  entitled  under  agree- 
ment with  A.  Held;  A  being  assignor  of  judg^ 
ment,  was  properly  joined  as  defendant,  "  to  an- 
swer as  to  assignment,  or  his  interest  in  subject 
of  action."  Held  ;  that  although  A  was  not  res- 
ident of  county  in  which  action  was  brought,  vet 
as  D  was  a  resident  therein,  court  had  juriscOc- 
tion  of  person  of  A,  he  being  a  necessary  party 
to  action.    MeCammock  v.  Clark,  16-320,  '61. 

2511.  In  an  action  by  assignee  on  a  note,  it 
must  be  shown  whether  assignment  was  by  in- 
dorsement or  by  delivery.  If  latter,  assignor 
must  be  made  a  party.  Alexander  v.  Gaar,  16- 
89,  '60. 

2612.  If  former  is  allied,  and  assignor  is  not 
made  a  party,  same  must  be  proved,  SbnetY. 
Weir,  15-341,  '60.   Cf.  18-36 ;  4»-504. 

2618.  Rights  of  assignee.  Suit  by  assig- 
nees against  acceptors  of  a  bill  of  exchange  par- 
able at  a  bank  in  Itidiana.  Answer,  that  bill 
was  given  in  consideration  of  a  quantity  of  pig 
iron,  which  was  warranted  to  be  of  a  certain 

auality;  that  it  was  not  of  quality  warranted ; 
lat  assignees  kaew  consideration  of  bill;  and 
that  they  were  agents  of  payees  of  Mil.  HMf 
demurrer  to  answer  cOTrectly  sustained,  because 
of  indefinitenesSfbothaatoallesationof  wantof 
interest,  and  as  to  notice,  ^hmbtt.  Ai&n,  12- 
567,  '59. 

2614.  In  a  suit  by  assignee  of  a  note  a^nst 
maker,  an  answer  averring  that  assignor  is  real 
party  in  interest,  without  setting  up  facts  to  show 
such  to  be  case,  is  bad ;  and  iutemMntories  based 
upon  such  an  answer  will  be  stmw  out  Lung 
V.  Sims,  14-467,  '60. 

2515.  Declaration  on  a  sealed  note,broo^t 
by  assignee  of  payee  against  maker,  need  not 
aver  that  defendant  had  notice  of  assignment. 
Helms  V.  Siek,  8  Blf.  604,  '47. 

2516.  Pleading.  Action  by  assignee  of  a 
note.   Copy  of  note  was  filed  with  complaint 
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contained  folloiring  indonemenL  among  otiien ; 
"Indorsed,"  followed  by  name  of  payee.  Mdd; 
a  copy  of  usienmeot  was  pioperly  pleaded.  J/tl- 
kr  r.  OrimMk^  40-209,  '72. 

261 7.  Complaint  need  not  aTer  that  note  was 
negotiated  before  maturity.  Bach  matter  is  for 
dewnse.  Id. 

2618.  Pleading.  Complaint  bj  Indorsee 
a^inst  maker,  averring  indorsement,  need  not 
set  out  a  copy  of  it.  lOine  v.  J^ahr,  56-296,'77 ; 
Fiinttaorth  v.  IhaJx,  11-101,  '68;  Treaduiay  v. 
aw,  18-36, '62.  iCmmrdv.  ChrUtie,l^27 ;61; 
Jona  V.  DroTiberger,  16-443,  '60,  overruled.] 

2619.  Proof.  Assignment  of  a  note  imports 
a  BofScient  consideration,  and  prima  facie  divests 
pa^ee  all  interest  in  the  note.  Defendant,  in  a 
soit  by  assignee,  may  show  that  suit  is  prosecu- 
ted for  payee's  ben^t ;  but  circumstances  that 

Eayee,  after  he  had  assigned  note,  had  it  in  his 
ands  for  purp<»e  of  demanding  payment,  and 
placed  it  in  hands  of  an  attorney  to  be  sued  on, 
do  not  sustain  inference  that  he  is  real  party  in 
interest,  or  that  suit  is  prosecuted  for  nis  use. 
Grma  v.  McAninck,  »-278,  '57. 

2620.  Proof.  If,  in  a  suit  by  assignee,  as- 
agDor  be  made  a  defendant,  served  with  process, 
and  regularly  defaulted,  assignment  is  suffi- 
ciently proved,  plaintiff  having  possession  of 
note.   Omtoetf  v.  Pumpkm/,  0-136,  ^57. 

2621.  In  a  suit  by  payee  against  indorser  in 
blank  of  an  assignable  instrument,  charging  de- 
fendant as  primarily  liable,  instrument  and  in- 
dorsement, though  not  of  themselves  sufficient 
to  snetain  suit,  are  a  necessary  part  of  plaintiff's 
evidence.    WeUs  v.  Joatson,  6  Blf.  42,  '41. 

2682.  Debt  by  assignee  against  maker  of 
sole.  Pleas,  nt/  debet,  and  failure  of  considera- 
tion. Held;  plaintiff  could  not  recover  without 
producing  an  assignment  to  him  of  note.  Arnold 
V.  5  Blf.  266,  '39. 

262s*  If  lost,  must  show  by  disinterested  wit- 
nesses a  written  indorsement  to  him.  Bean  v. 
Kea,  7  Blf.  152,  '44. 

2624.  Q  sued  M'C  before  a  justice  on  a  note 
payable  to  S,  without  any  assignment  of  note  by 
payee.  Hddf  want  of  payee's  assignment  of 
note  was  a  fatal  objection  to  suit  WCldlaTtd  v. 
§«aW«,  3  Blf.  459,  '34. 

2625.  In  a  salt  by  assignee  of  a  note  against 
maker,  defendant  may  plead  fidlnre  of  consid- 
eratloa  of  note.  Doramw  v.  .Bond,  8  Blf.  368, 
'47;  BfMUe  V.  Newby,  2  Blf.  364,  '80;  Dams  v. 
QtmuiM,  2  Bit  3,  '28. 

2620.  Defease  of  oM^ror.  Statute  secures 
to  obligor  a  writing  obligatory,  same  equitable 
defense  in  action  ay  assignee,  that  he  wonld 
hare  been  entitled  to  had  action  been  by  obligee. 
Oku  v.  Omemts,  2  Blf.  3,  '26. 

2627.  Bight  of  assignor.  An  assignee  of 
ft  aote  secured  by  mortgage,  ma^  foreclose 
mortgage  and  buy  in  property  mortgaged,  at 
jtidiciaf  sale,  and,  recover  oi  assignor  balance  of 
VM,  if  any;  that  he  bought  property  for  less 
thtnito  vune.  Though  assignor  was  not  a  party 
to  Ibiecloeure,  assignee  did  not  buy  and  hold  in 
tnist  for  assignor.   Marhd  v.  Emm,  47-326, 74. 

2628.  Non>residence  of  maker.  Assignor 
of  a  note  may  be  sued  by  assignee,  without  pn>- 
ttedmg  against  maker,  when  latter  became  a 
wm-resident  after  assignment  Bemiia  v.  ^W- 
^22-320,  '64;  Holim  v.  MeCormiek,  46-411, 

858f.  Also  without  proceeding  by  attach- 


ment aeainst  property  of  maker  remaining  in 
state.   BemUz  v.  StraifoTd,  svmra. 

2680.  Kon-resldenee.  Pleading.  Analle- 
f^tion  that  maker  "  has  left  state  of  Indiana," 
IS  not  equivalent  to  an  averment  that  he  became 
a  "  non-resident."   HoUm  v.  MeOormiek,  eupra. 

2531.  Judgment  on  note.  A  complaint  by 
an  assignee  against  his  assignor,  who  trans- 
ferred it  without  indorsement,  alleging  assign- 
ment  of  note,  and  a  suit  thereon  against  makers, 
and  a  judgment  in  favor  of  makers,  on  grounds 
of  usury,  &  sufNclent,  without  making  a  eopj 
of  the  said  judgment  and  proceedings  a  part 
thereof.    While  v.  Webster,  68-233,  '77. 

26S2.  Statute  of  frauds.  In  an  action  by 
assignee  of  a  void  note,  against  assignor,  who 
held  note  as  assignee,  and  transferred  it  to  plain- 
tiff by  delivery  merely,  in  exchange  for  certain 
chattels,  and  as  a  part  of  such  exchange,  ver^ 
bally  warranted  note  to  be  valid,  assignor  is 
liable  on  his  own  warranty,  which  is  not  within 
statute  of  frauds.    WhtU  v.  W^uler,  68-233,  '77. 

2638.  Void  note.  In  an  action  by  assignee 
of  a  void  note  against  an  assignor,  alleging  that, 
in  an  action  on  such  note,  by  assignee  against 
makers,  note  was  declared  void,  and  judgment 
rendered  in  favor  of  makers;  that  assignor  with- 
out indorsing  note  warranted  it  to  be  valid,  etc. 
Held;  it  was  no  defense,  that  defendant  during 
such  action  against  makers,  had  received  no  no- 
tice of  defense  of  invalidity  of  note  for  usury, 
until  after  issues  therein  had  been  formed.  WhiU 
V.  Webster,  6»-233,  '77. 

2684.  It  may  have  been  given  a  reasonable 
time  before  trial.  Even  then  in  such  an  action 
it  is  a  bad  defense  to  allege  that  when  said  suit 
was  commenced  against  makers  on  note,  there 
was  no  law  making  a  contract  void  on  account 
of  usury.  Id. 

2686.  In  such  an  action  an  answer,  ailing 
that  suit  referred  to  in  c6mplaint  was  carelessly 
and  negligently  prosecuteo,  In  consequence  m 
which  makers  of  note  mentioned  obtained  a  find- 
ing and  a  judgment,  a  record  of  proceedings  was 
made  a  part  of  the  answer,  is  bad.  Judgment 
and  proceedings  can  not  be  attacked  cofiater- 
ally  in  such  a  general  manner.  Id. 

Y.  Bights,  Bemedles  and  ObligatioBs  of  A»> 

iS^  Indomr;  Xblea,  {AeUoa  by  Amgnee.) 

2680.  One  who  sells  a  promissory  note, 
warrants  it  to  be  genuine,  and  not  a  forgery, 
whether  transfer  be  by  indorsement  or  by  mere 
deliveiy.    BeU  v.  Q^erty,  21-411,  '63. 

2687.  There  la  no  warranty  of  solvency  of 
a  claim  or  an  account  in  a  mere  sale  and  as- 
signment of  it.  Shirts  V.  Irons,  87-98,  '71 ;  IVtneh 
V.  Turner,  l&-59.'60. 

2588.  In  assignment  of  a  jndgment,  with- 
out fraud  or  express  stipulation,  there  is  no 
warranty  of  solvency  of  judgment  debtor.  Beid 
V.  Ittm,  16-265,  '60. 

2689.  Of  a  land-offlceeertillcate  of  location 
of  land,  there  is  no  implied  warranty  of  title. 
Johnson  V.  Houghton,  10-369.  '62. 

2640.  A  transfer  in  writing  made  npon  a 
mortgage  of  "  within  mortgage  and  notes  there- 
in described,"  does  not  carry  legal  title  to  note8,al- 
though,  under  our  code,  assignee  might  sue  in  his 
own  name ;  nor  does  assignor,  in  sucn  cases,  war- 
rant solvency  of  maker.  Frenek  t.  2iirnsr,  16- 
69, '60. 
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8641*  An  assi^ment  to  a  third  person  to 
pay  debts,  among  them  a  judgment,  is  not  a 
promise  or  contract  to  pay  judgment  NUdaek  v. 
Ooodman,  67-174,  79. 

2542.  Conditional  sale.  A  executed  his  note 
to  B.  It  was  given  for  a  sewing  machine.  It 
provided  that  sewin^^  machine  "shall  remain 
property  of  B  until  this  note  is  fully  paid."  B 
indorsed  this  note  to  C.  Action  by  C  against  A 
in  replevin  for  machine.  Hdd  ;  as  there  was  no 
evidence  other  than  indorsement  as  to  Cs  title, 
C  could  not  recover.  Note  being  unpaid,  title 
remained  in  B.  Domeatie  Seu^ng  Mcu^M  Go.  v. 
ArlhurkvUz,  C8-322,  '78. 

2548.  Assignment  simpJy  of  note  did  not 
pass  title  to  machine.  Id. 

2544.  Notice  of  existing  equities.  Suit  by 
an  indorsee  of  a  note,  against  a  remote  indorser, 
alleging  insolvency  of  makers.  Answer:  That 
at  time  of  making  indorsement,  defendant  took 
^ni  Iiis  indorsee  a  vriting,  showing  that  note 
was  assigned  without  recourse.  Court  instructed 
jury  that  a  party  receiving  a  negotiable  note  or 
bill  of  exchange,  before  maturity,  in.  good  faith, 
in  usual  course  of  business,  and  without  fraud, 
is  not  bound  by  equities  between  parties  of  which 
he  had  no  notice.  Held;  instruction  erroneous. 
March  V.  Sheldon,  16-491,  '61. 

2545.  In  an  action  against  assignor  of  a  note, 
complaint  must  show  alienee  against  maker 
or  an  excuse  for  want  of  it.  Jhr&aroer  v.  Cocke- 
Jair,  17-404,  '61. 

8546.  Assl^ment  without  reeonrse,  by  A 

to  B,  of  a  certificate  of  purchase  of  real  estate 
sold  under  execution  on  a  judgment  in  favor  of 
A.  Action  by  B  against  A  to  recover  purchase 
money  paid  for  certificate,  for  reason  tliat  said 
judgment  was  void  on  account  of  "  a  miatake  in 
«ummons  issued  in  action  in  which  said  judg- 
ment was  rendered,  in  this,  that  name  of  plain- 
tiff, A,  vas  not  inserted  tiierein."  H^;  action 
•can  not  be  sustained.  Summons  is  defective,  but 
not  void.  Judgment  is  not  shown  to  be  void,  as 
defendant  may  have  appeared,  answered,  con- 
fessed, or  agreed  to  judgment.  No  fraud  was  al- 
leged. Facts  were  equally  open  to  both  parties. 
It  was  not  shown  but  that  B  obtained  a  deed  and 
possession  of  realty.    Martin  v.  CoU,  38-379,'71. 

2547.  Fact  that  a  judgment  is  assigned  "with- 
out recourse, "  does  not  imply  want  of  considera- 
tion or  of  good  faith.  Harper  v.  Acw,  54-510, '76. 

2548.  Assignee  has  a  valid  title  thereto.  Id. 

2549.  If  assignee,  whose  assignment  is  spe- 
■cial,  get  note  again,  he  is  considered  prima  facie 
owner  without  showing  a  receipt  or  reassign- 
ment from  his  assignee.  Hanna  v.  Pegg,  1  Blf. 
181,  '22. 

2550.  Assignee  and  assignor  of  a  contract 
Med  as  a  claim  against  an  estate,  are  not  adverse 
to  each  other,  but  both  are  incompetent  wit- 
nesses in  favor  of  assignee,  unless  requested  by 
court  or  adverse  party.  Ketcham  v.  HiU,  42- 
€4,  '73.  Cf.  Cox  V.  DavU,  16-378,  '61 ;  Swift  v. 
£llstcorth,  10-205,  '58. 

2551.  Declarations  of  assignor  of  note, 
made  after  assi^ment,  are  inadmissible  against 
assignee.   ITemmg  v.  Nemuat,6  Blf.  220,  39. 

2552.  Not  bankable.  An  assignee  of  an  un- 
paid note  on  maturity  of  same,  must  immedi- 
ately sue  on  same,  if  he  would  hold  indorser. 
Penninffion  v.  Hamiiton,  60-397,  '75. 

2553.  Unless  maker  is  insolvent.  Id. 
8fi&4.  Prior  Indorser.  He  is  not  required 


to  use  such  diligence  against  a  remote  indoner. 
Id. 

2555*  Liability  of  assignor.  If  maker  was 
solvent  at  term  when  assignee  might  have  ob- 
tained judgment  against  him  but  for  a  defect  ia 
complaint,  which  occasioned  a  continuance, 
whereby  plaintiff  failed  to  make  his  claim  of 
maker,  assignor  is  not  liable.  Otkm  t.  Beard,! 
Blf.  191,  '22. 

2550.  Abatement  of  othersuits  by  other  pai<- 
ties  is  not  excuse  to  assignee  for  not  preesii^ 
his  own.   Black  v.  Wilsm,  7  Blf.  532,  '45. 

2557.  Diligence  against  maker,  by  process 
of  law  to  collect  note,  or  a  sufficient  excuse  for 
not  doing  so,  must  be  averred  and  proTen  before 
an  assignee  shall  have  his  action  against  any  as- 
signor.   .Bo66rts  V.  MaOerg,  40-461,  '72. 

2558.  Death  of  maker.  Liability.  A  note 
was  assigned  after  death  of  maker  and  matur- 
ity of  note.  Estate  was  declared  insolvent,  but 
that  it  would  pay  a  dividend,  uncertain  in 
amount,  on  claims  against  it.  Assignee  sued  as- 
signor without  waiting  for  dividends.  Held;  ac- 
tion would  not  lie  till  after  settlement  and  dis- 
tribution of  estate.  Hardesty  v.  KinwoTthy,  8  Bit 
304, '46.  Cf.  41-109. 

2o59.  Note  not  payable  in  bank.  Diligeooe 
to  be  used  to  enable  assignee  to  successfully  sue 
his  assignor  on  a  note  not  payable  in  bank,  is  not 
regulated  by  law  merchant,  but  by  sec.  4,  1  K. 
S.  76,  p.  636,  and  is  a  question  for  court,  upon 
any  given  state  of  facts.  It  consists  in  a  reastm- 
ably  prompt  suit  against  maker  on  his  failureto 
pay  note  when  due,  followed  by  execution.  Al- 
terson  V.  Cbrre^  60-128,  '77 :  &)ean  t.  CXari^  7 
Blf.  283, '44;  WHtm  v.  Bit^ord,  $^9,*7^  CL 
65-70. 

YI.  Non-assignment.  Pleading. 

2500.  If  in  suit  before  a  justice,  defendant 
plead  a  note  as  a  set-off,  plaintiff  ma^,  upon  ap- 
peal to  C.  P.,  prove  that  note  was  assigncKl  tode- 
lendant  afier  commeneement  wit.  No  reply  under 
oath,  denying  that  note  was  assigned  to  defend- 
ant bfjore  suit,  is  necessary  under  code  of  '52. 
Mich  V.  Somcod,  11-148,  '58. 

2561.  Under  supposition  that  sec.  217,  B.  8. 
'43,  is  continued  in  force,  omission  of  plaintiff 
to  deny,  under  oath,  that  assignment  was  made 
before  suit,  would  authorise  defendant  to  give 
note  and  assignment  in  evidence,  without  proof 
of  execution,  and  assignment  would  be  prima 
fade  evidence  that  it  was  made  at  date  on  its 
face ;  but  plaintiff  might  prove  that  it  was  not 
made  until  after  commencement  of  suit.  Id. 

2562.  In  assumpsit  by  assignee  against  as- 
signor of  a  note,  a  special  plea  denying  assi^- 
ment  is  bad  on  special  demurrer  as  amounting 
to  general  issue.  Wihon  t.  Blaek,  6  Blf.  509,  '43. 
Cf.  £^  V.  ifunf,  1  Blf.  67, '20;  SaHmerv.Bdr 
m,  id.  112,  '21. 

2563.  NU  debet,  like  non  assumpgU^  puts  whole 
case  in  issue,  and  requires  assi^ee  in  an  action 
against  maker,  to  prove  his  title  to  note  and 
every  other  material  all^ation  in  his  declara- 
tion.   Bale»  v.  Hunt,  1  Bli.  67,  '20. 

2564.  But  if  plea  be  not  sworn  to,  assignment 
is  admitted.   Sarilmer  v.  BvUitt,  1  Blf.  112,  '21. 

2565.  Action  by  an  assignee  of  a  note  to  re- 
cover judgment,  and  correct  description  of  land 
for  which  note  was  given.  Answer,  admitting 
execution  of  note  and  alleging  that  same  wu 
executed  for  land  described  in  note  and  for  no 
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other  CGOuidention,  and  denying  all  other  alle- 
gations in  coaijplaint,  though  not  verified,  is  good 
as  a  denial  of  plaintiff's  title  br  indorsement. 
3&I1U0A  V.  SabatMy  68-120,  79. 

Id  debtbr  asrignee  against  maker  of 
a  note,  general  issue,  sworn  to,  does  not  require 
proof  of  execution  of  assignment  VeeUU  v.  Sta- 
dia, B  Sit  55^  '43. 

2&67*  Suit  on  note  by  assignee.  Defendant 
pleaded  that  note  was  assigned  for  collection 
only,  proceeds  to  be  credited  on  certain  notes 

£'?en  by  assignor.  Held;  plea  insufficient  But- 
■  T.  ^Stw^  6  Elf.  186,  '42. 

Assignment  of  a  contract  was  made, 
a  receiver  appointed  by  court,  action  thereon 
by  assignee.  Authority  of  receiver  to  make  as- 
signment can  only  be  questioned  by  a  plea  under 
oath.  It  need  not  be  proved  unless  so  draied. 
Vanttog  V.  Dtqanz,  72-26.  '80. 

2M9.  DenlaK  Covenant  on  a  lease  for  rent. 
Beplication,  that  before  commencement  of  suit, 
assignee  delivered  back  lease  to  plaintiff,  and 
concealed  indorsement  Rejoinder,  that  assignee 
did  not  cancel  indorsement,  concluding  to  coun- 
try. Held;  rejoinder  tendered  an  immnteriai 
issue.  Above  issue  having  been  joined  and 
found  for  defendant  ^  repleader  should  be  award- 
ed. Dodd  V.  NobU,  5  Blfc.  30,  '38. 

S&70*  Suit  in  cbancenr  by  assignee  for  fore- 
dosnre  of  a  mortgage.  Answer  under  oath,  de- 
lving any  knowledge  of  assignment  further 
than  what  was  learned  from  bill.  Held;  denial 
was  not  such  as,  under  R.  S.  '43,  put  plaintiff  to 
proof.  It  should  be  that  party  has  reason  to 
believe,  and  does  verily  l>elieTe,  that  such  assign- 
ment was  not  made.  Brom  v.  Woodbtay,  5- 
2H  '64. 

2571.  A  plea  alleging  that  right  of  adminis- 
tiator  to  malce  assignment  had  ceased  before  be 
nude  it,  is  a  special  plea  of  tton-asstgnment, 
and  miut,  under  R.  8.  '43,  be  verified  bv  oath, 
nomog  v.  BcMter,  8-369, '52.  «.  10-296:  15- 
441;  30-446  ;  89-241. 

2572.  Gjvenant  on  a  deed  averred  to  have 
been  executed  for  obligor,  by  his  attorney  in 
fact  Hdd;  a  plea  denying  attorney's  author- 
ity most  be  verified.  AUen  v.  Thaadar,  1  Blf, 
399,  "ZS. 


ASSIGNMENT  FOR  BEKEPIX 
OP  CREDITORS. 

S&73.  Act  eoneemlng  Toltmtary  assign- 
Wats  not  applf  to  sales  or  transfers  of 
property  by  one  not  in  embarrassed  circum- 
stSDces.  Keen  v.  PrtsUm,  24-395,  '65.  Cf.  48- 
621 

2674.  An  embarrassed  debtor  may  In  ab- 
uaee  of  a  statutory  prohibition  make  a  gen- 
fnl  or  partial  assignment  for  benefit  of  his  cred- 
itors, or  of  all  for  a  single  creditor,  before  liens 
bsTe  attached  on  propertv,  and  pass  a  good  title. 
S'A.AS.R.  Co.  V.  Bu^; '10-444,  '62.  Cf,  80-53. 

2675.  Subject  to  Hens.  Execution  is  a  lien 
<n  petsonal  property  of  judgment  debtor  from 
time  it  comes  into  hands  of  constable,  and  a  vol- 
QDtary  assignment  of  such  property  by  former, 
«»  benefit  of  creditors,  under  act  of  Mar.  5,  '69, 
U  K.  a  142 ;  R  6.  '81 , 2662),  does  not  divest  snch 
ben.  Constable  may  lawfully  levy  upon  property 
m  bands  of  assignee,  and  having  levied,  is  en- 
"tW  to  poasessiou.  Manh  v.  VawUr,  71-22,  '80. 


2576.  Assignment  by  execution-defendant 
of  projwrty  for  benefit  of  creditors,  does  not  di- 
vest hen  of  execution.  Griffin  v.  Waliaee,  68- 
410,  '79. 

2577.  Assignment  for  benefit  of  creditors 
to  C.  Preferences  were  made  among  credit- 
ors. First  class  to  be  paid  in  full ;  second,  if.as- 
sets  were  sufficient ;  third,  if  any  assets  remained 
after  payment  of  creditors  in  first  and  secoiid  class- 
Action  by  assignor  and  creditors  in  second  and 
third  classes  against  C  for  waste  and  conversion 
of  assets,  and  for  breach  of  trust  in  not  using  as- 
sets according  to  directions  in  deed  of  assign- 
ment. There  was  no  avennent  that  assets  were 
sufficient  to  pay  first  class  in  full.  Held;  com- 
plaint bad.  siot  entitled  to  any  relief.  i>(u«n> 
port  V.  MeCoU,  28-495,  '67. 

2577a.  Priority  of  eqnltable  Hens.  Right? 
of  assignee.  Chattel  mortgage.  A,  having  ex- 
ecuted a  deed  of  assignment  for  the  benefit  of 
creditors,  the  assignee  sold  the  property  assigned, 
and,  without  appTving  to  the  court  for  an  order 
80  to  do,  paid  a  debt  secured  by  a  mortage  on  a 
part  of  personal  property  assigned.  The  mort- 
gage was  not  recordra  within  ten  days  after  its- 
execution,  but  assignee  had  actual  notice  of  it,, 
at  time  deed  of  assignment  was  made.  Subse- 
quently assignee  made  reports  to  court,  showing 
payments  he  had  made  on  mortgage  debt,  which 
#ere  confirmed.  Suit  by  creditors  to  compel  as- 
signee to  account  for  money  paid  by  him  upon 
the  mortgage.  Held;  if  a  petition  had  been  filed 
by  assignee,  under  voluntary  assignment  law, 
court  could  onlv  have  passed  upon  question^ 
whether  general  fund  would  be  increased  by  pay- 
ment of  a  valid  lien,  and  could  not  have  passed 
upon  validity  of  lien,  so  as  to  bind  either  person 
WHO  held  it,  or  creditors  interested  in  assign- 
ment, neither  being  before  court.  Held;  as  an 
order  confirming  payments  made  by  assignee 
could  have  no  greater  effect  than  an  order  pre- 
viously obtained,  authorizing  payment  of  a  void 
lien,  the  order  confirming  action  of  assignee  was 
not  conclusive  upon  crraitors.  Held;  assignee 
could  not  be  heard  to  say,  that  he  took  i)08ses- 
sion  of  goods  as  agent  01  mortgagee,  and  noL 
under  the  deed  of  assignment,  as  such  a  relation 
would  be  inconsistent  with  his  duty  as  assignee. 
Loekwood  V.  Sledn,  20-124,  '66. 

2578.  Confession  of  Jndgment  by  an  Insolv- 
ent debtor^  on  a  just  debt,  in  favor  of  a  preferred 
creditor,  while  intending  an  assignment  under 
state  insolvent  laws,  is  not  fraudulent  and  void ;. 
and  an  execution  may  issue  thereon,  and  goods- 
and  chattels  of  debtor  be  l«^llv  sold  by  virtue 
thereof.   MiGoldriek  v.  AJetrm,  48-522,  '73. 

S679>  Transfers  may  be  made  directly  or  in- 
directly to  preferred  creditors,  in  good  faith„ 
to  pay  just  debts  when  there  is  no  secret  trust!. 
Others  may  be  entirely  unpaid.  Lord  v.  f  VaAer^ 
10-7,  '62. 

2580.  Though  preferred  credltorma^  have- 
notice  of  intended  assignment,  transfer  will  noL 
be  void.  Lord  v.  Fismt,  sapro.  Cf.  WiUoxoa  v. 
Annalat,  28-285,  '64. 

8581.  Sach  preferred  creditors  are  entitled 
to  be  paid  in  lull.  Thqr  can  not  he  enjoined 
from  collecting  their  payments.  MeGdariek  v. 
Sleviv,  mpra. 

25H2.  A  person  in  failing  circumstances  may 
sell  his  goods  bona  fide  to  another,  in  considera- 
tion that  latter  will  pay  pnrchase  money  to  cer- 
tain of  vendor's  creditors,  though  such  preferred 
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cnditon  have  not  consented  to  sale.  Aadenon 
T.  Saiih,  6  Blf.  395.  '40. 

2S8S.  A  Tolnntary  assl^ment  contained 
this  clause:  "4th.  To  paj  such  other  debts  as 
■we  may  hereafter  specify,  out  of  any  Borplus 
vhich  may  be  left,  after  paying  all  claims  and 
4ehta  in  this  deed  of  assi^ment  first  described." 
ifeZ^;  assignmentnotvoidwTK.  Si;^  v.Wh^er, 
18-371,  m 

2584.  Whether  or  not  there  has  been  a  de- 
livery of  possession  under  an  assignment,  is  a 
question  tor  jury.  Id. 

2685>  A  placed  note  on  different  persona, 
amonnting  in  aggregate  to  sum  of  $2,666.35,in 
bands  of  B,  to  be  applied  by  him  in  pajrment 
pro  rata  of  certain  deots  of  A,  amounting  in  all 
to  $4,430.67,  provided  each  creditor,  upon  re- 
ceipt of  his  pro  rata  share  of  proceeds  ol  notes, 
would  release  his  entire  claim  against  A;  but, 
subject  to  express  instructions  to  effect  that,  if 
C,  who  was  responsible  for  §900  upon  judgments 

Sainst  A,  should  be  compelled  to  pay  that  sum, 
en  he  ahould  be  reimbaised  from  proceeds  of 
notes,  before  any  part  thereof  shonla  be  applied 
upon  other  debts  of  A.  Only  written  evidence 
of  this  arrangement  was  contained  in  receipt 
given  by  B  to  A  for  notes.  Hdd;  1.  That  this  ar- 
rangement did  not  divest  A  of  his  property  in 
notes;  2.  That  arrangement,  regarded  as  an  as- 
signment, was  void,  because  it  required  each 
creditor,  upon  payment  of  his  pro  rata  share  of 

groceeds  of  not^  to  release  his  entire  debL  Bvl- 
rv.  Jq^rau,  12-^04, UeadBniMY.  BlitB, 
8-100,  m   232590,  2600. 

2686.  Ag(dgnn«Bt  Is  Toid  if  there  U  a  secret 
trust  for  benent  of  debtor.  Caldwell  t.  WiUitaM, 
1^,>49.  Cf.  £6-443. 

2587.  ExcloBlre  possession  mnst  accom- 
pany or  follow^  or  it  is  fraudulent  and  void  as 
to  the  creditors,  unless  a  sound  reason  is  given  to 
rebut  presumption  of  fraud.  Id. 

2588.  To  consdtute  such  delivery,  a  removal 
•f  goods  is  not  necessary.  Id. 

8&89.  Assignor  may  act  as  agent  of  assignee. 
CireuniBtanoe  vonld  not  be  oonclnaiTe  of  fnind. 
Id. 

2690.  Assl^ment  for  benefit  of  creditors 
is  not  Told  by  a  reserration  of  surplus  if  any 
there  should  be,  to  debtor.  S.  A.&S.B.  Co^y. 
ifu^,  l»~i44^'62.   Cf.K  2600,  2686. 

2691.  Kor  because  it  fixes  noUmKoftlme 
within  which  trust  shall  be  executed.  Id.  Cf. 
12596. 

2692*  Nor  on  account  of  a  reservation  of  "  So 
much  property  as  may  be  exempt  from  execn- 
tion,"    Oaraor  v.  JVwimf*,  18-507,  '62. 

2598.  Anasslrnmentbymembersofaflrm 
•fall  partnership  property  in  trust  for  pay- 
ment 01  all  partnership  debts  will  be  valid,  under 
insolvent  act,  though  their  individual  property 
was  not  included.  J?/aJte  v.  fW/tner,  1&M7, '62; 
Gornor  v.  Fredtntk,  18-507,  '62. 

2694.  Individual  property  mnst  be  assigned 
by  individuals,  and  may  be  made  to  separate 
trustees  for  benefit  of  individual  creditors.  Gar- 
wr  v.  Frederick,  mpra. 

2595.  As  to  execution.  Sueame. 

269G.  Assignment  in  fiiTor  of  creditors 
must  embrace  all  debtor's  property ;  if  made  by 
partners,  it  must  embrace  separate  property  of 
each  as  well  as  joint  propetW  of  all  partners; 
and  it  mnst  fix  a  reasonable  time  within  which 


terms  of  assignment  may  be  accepted.  Hendemm 
V.  ^iw,  8-100, '66.  Cf.!2691. 

2597.  A  corporation  may  assirn  all  lU 
property  to  a  trustee  for  payment  of  its  d^ts, 
without  surrendering  its  franchises  or  working 
a  dissolution  of  corporation.  De  Camp  v.  Attnad, 
62-468,  '76. 

2598.  Without  consent  of  stockholders, 
nnless  restricted  by  its  charter  or  a  general 
law,  can  do  so  by  its  board  of  directors  withoat 
express  authority  or  consent  of  stockholders.  Jd. 

2599.  Motive  of  dlreetoi^  Good  faith  of 
board  of  directors  in  so  acting  is  a  matter  of  fact 
for  jury.  Id. 

'  2600.  ralldttjr  of.  Beserratlon  by  as- 
signor of  Burplag  on  condition  of  failura  d 
creditor  to  release  debtor,  will  avoid  deed  of  as- 
signment; butcreditormay  be  required  toaUde 
assignment  and  await  closing  of  it,  for  any  bal- 
ance due  him  after  fund  is  exhausted  or  be  ex- 
cluded from  benefit  of  fund,  and  fund  may  be 
applied  upon  claims  of  other  creditors,  without 
rendering  deed  fraudulent  per  se.  MeFccHaad  v. 
^irdsaa,  14-126, '60.  Cf .  gf 2685,  2590. 

2601.  In  absence  of  any  requirement  of  a  re- 
lease from  creditor,  mere  hypothetical  leservs- 
tion  of  surplus  to  debtor,  will  not  vitiate  assign- 
ment. Id. 

2602.  Where  deed  is  lc«al  on  its  face,  eri- 
dence  tending  to  show  that  assignment  was  an 
honest  transaction  is  admissible.  Id. 

2608.  Thooffh  an  Instmment  mi^  not  o> 
crate  as  a  Talia  assignment  for  benefit  of  cred- 
itors under  insolvent  law,  yet  it  may  operate  u 
a  legal  chattel  mortgage.  Davidson  r.  King,  47- 
372,  '74.. 

2604.  Complaint.  Belief.  A  complaint, 
praying  a  special  relief  as  under  a  deed  of  as- 
signment and  "  all  other  proper  relief,"  will  be 
good  under  such  circumstances  on  demurr^  as 
seeking  enforcement  of  a  chattel  mortgage.  Id. 

2605.  Assignment  nnder  insolrent  laws. 
Schedule  of  personal  property  is  no  part  of  deed 
of  assignment.    Blaek  v.  Wealhere,  26-242,  '66. 

2606.  Court  by  a  technical  construction  shall 
not  defeat  evident  legislative  purpose.  Id. 

2607.  Right  of  assignee.  An  assignment  for 
benefit  of  creditors  should  not  be  deemed  to  cre- 
ate any  right  in  assignee,  or  in  creditors  for  whom 
he  is  a  trustee,  which  can  exclude  equitable 
claims  of  others,  which,  in  their  origin  at  least, 
antedated  assignment.  Davis  v.  NewemJf,  72-413, 
'80. 

2608.  Recording  and  change  of  title  in 
property.  Title  to  property,  assigned  underin- 
solvent  laws,  does  not  pass  from  assignor  to  as- 
signee till  recording  of  assignment,  though  record 
was  made  within  ten  days.  New  v.  fiewner,  66- 
118,  '77;  Forkner  v.  JSiafer,  id.  120,  77. 

2609.  Priority  of  liens*  A  made  an  asngn- 

ment  on  29th  of  August,  and  recorded  same  on 
7th  of  September.  Judgments  were  taken  against 
him  on  otb  of  September.  Execution  and  sale 
about  to  be  made  of  property  of  A.  Held;  as- 
signee of  A  had  no  rignt  to  an  injunction  against 
judgment  creditors  to  restrainsaid  sale.  Jwvv. 
Reismer,  66-118,  77. 

2610.  Replevin.  Nor  could  assignee  reple^ 
personal  property  of  A,  assigned  to  him,  whiui 
was  levied  on  by  sheriff  before  recording  of  said 
assignment,  fbribwrv.  jSAoTer,  56-120,77. 
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2611.  Becordlng:  deeds  in  difFerent  coun- 
ties. When  a  debtor  made  an  assignment  for 
benefit  of  his  creditors,  owning  real  estate  in  sev- 
«ral  counties,  deed  of  conveyance  must  be  record- 
ed in  several  counties  to  give  notice  to  subse- 
^nent  grantees.    SaUxer  v.  Miltxr,  58-561,  '77. 

S613.  Becording  in  one  county  is  no  notice 
in  another.  Id. 

ms.  Nottee.  InMoeent  i^nrcluuer.  A, 
■ovniiig  lands  in  difierent  eonnties,  made  an  as- 
signment to  a  traBte&  for  benefit  of  bis  credit- 
on.  Deed  vas  recoraed  only  in  one  county.  He 
leased  land  in  other  county  to  B  on  shares,  and 
told  his  interest  in  lease  to  C,  an  innocent  pur- 
chaser. Heid;  title  to  A's  interest  in  crops 
passed  to  C,  who  was  entitled  at  any  time  to 
remove  it.   awUatr^.  Milter,  58-561,  '77. 

2614.  Voluntary  assignment  by  debtor  of  his 

Sroperty  for  benefit  of  all  his  creditors,  bat 
ew  of  assignment  was  neither  assented  to 
%7freditor  nor  recorded.  Held;  assignment 
4iot  binding  on  creditor,  even  though  he  had 
afterward  verbally  assented  thereto.  JEdm  v. 
Emtm,  65-113,  TS. 

_  2615.  BecOT^iaff.  Complaint  by  one  as  as- 
fignee  for  ben^t  of  creditors,  which  does  not 
aUqie  that  assignment  has  been  recorded,  and 
does  not  contain  a  copy  thereof,  is  insufficient 
«n  demurrer.    Faeter  v.  Broum,  65-234,  '79. 

2616.  Action  by  tmstee.  If  an  action,  on 
Iwnd  of  assignee,  under  voluntary  assignment 
act,  would  lie  in  name  of  trustee  (which  is  not 
Droper),  the  trustee,  for  the  purpose  of  showing 
nis  right  to  maintain  action,  must  aver  that  he 
liad  taken  oath,  and  executed  and  filed  bond  re- 
tailed 1^  statute.  JaabmT.JZound^  59-116, 77; 
65-273. 

8617.  Sftles  hj  assignee  of  proMrty  of  in- 
Mlrent  are  not  Toid  on  account  of  his  failure 
to  require  "security  to  be  approved  by  him  "  for 
ptudiase-money,  though  it  was  his  duty  to  do 
so,  and  such  failure  might  render  him  liable 
upon  his  bond.  Yaryan  v.  Shriner,  36--364,  '66. 

2618.  Settlement.  Statute  under  which  j^ro- 
cecdings  are  had  for  collection  of  claims  against 
•states  of  voluntary  assignors,  is  so  similar  to 
those  in  reference  to  settlement  of  decedent's 
otates,  that,  wherever  rules  touching  latter  are 
^^icable,  they  should  govern  in  relation  to 
iomier.  .^oot,  22-444, '64. 

2619.  Distrilration.  Where  debts  of  debtor 
had  been  contracted  before  and  after  act  of  '79, 
iDcreasing  amount  of  his  "  exemption  "  from  $300 
to  $800,  assignee  may  set  apart  additional  $S00 
in  propertv,  and  give  to  debtor  such  a  part  thereof 
aa  nis  subsequent  debts  bears  to  prior  debts  and 
diEtribute  residue  of  said  $300  prorata  among 
|mor  creditors  in  addition  to  what  they  receive 
in  common  with  all  creditors.  (^I^eii  v.  BeeL 
<*-239,  79. 

2620.  Appeal.  Final  Jnd^ent.  No  ap- 
yeal  will  lie  to  S.  C,  from  an  interlocutory  order, 
wMainiuf  exceptions  of  creditors  to  report  of  an 
•arignee,  in  insolvency,  of  property  ol  a  debtor 
ior  benefit  of  his  creditors,  and  refusing  to  allow 
*nd  approve  same.  Cravens  v.  Ckamhers,  55-5, 
'76.  Cf.  18-284. 

2621.  Sec.  20  of  the  act  on  the  subject  of 
TolonUry  asai^ments  (B.  &  '76,  142;  R.  8. 
^81,  2681),  while  it  does  prevent  an  appeal 

u  in  other  civil  actions,"  does  not  authorize 
cae.  li 


ASSOCIATING. 

2622.  Associating  with  prostltntes.  Pub- 
lic places.  Evidence  of  associating  with  pros- 
titutes in  private  apartments,  not  sufficient  to 
maintain  a  prosecution  for  associating  in  public 
places.   Zorgcr  v.  Gi'/y  o/  Greaabwrgk^  60-1,  '77. 


Associations.  See  Agricultural  Associations, 
Building  Associations,  Corporations,  Ditch- 
ing,  etc.,  Associations,  Turnpike  Companies. 

A8817HFSIT. 

Sk  Aeeomt,  Money  had,  Mcnej/paid. 

2625.  Indebitatus  assumpsit  does  not  lie  on 
acollnteral  undertaking.  Joktuonv.  CSarAy5Hl£. 
564,  '41. 

2624.  Special  aifreement.  Variance.  In 

actions  analagous  to  common  law  action  of  as- 
sampeit,  a  s^ial  agreement  embracing  partic- 
ular matter  in  controversy  may  only  be  pleaded 
in  bar  of  action  where  there  is  a  palpable  incon" 
sistency  between  contract  sued  on  and  special 
agnement.    BtiMKordy.  ApptegtOe,  61-668,  78. 

2626.  If,  in  an  action  on  an  assumpsit,  exist- 
ence of  a  special  contract  is  developed  by  evi- 
dence, plaintiff  must  show  its  Btipuiations,  and 
that  he  has  complied  with  them  on  his  part,  or 
that  he  has  been  prevented  from  doing  so ;  and 
he  must  make  it  appear  that  he  is  in  a  condition 
to  recover  without  regard  to  it.  KavteUer  v.  Bay- 
mmd,  10-199,  '58. 

2626.  Assumpsit  will  not  lie  on  a  specialty. 
FteteKer  v.  PiaU,  7  Blf.  523,  '45. 

2627.  Flea  to  action  of  assumpsit  that  con- 
tract between  parties,  if  any  was  made,  was  under 
seal,  may  be  oujected  to  on  motion,  or  by  special 
demurrer.  If  such  statement  were  true,  plea 
should  have  been  non-assumpsit,  because,  had 
plaintiff  declared  on  a  sealed  contract,  lie 
must  have  failed  In  assumpsit.  Bnard  t.  Bo- 
terma,  3  Blf.  353,  '34. 

2628.  Voluntary  service.  Plaintiff  alleged 
that  horse  of  defendant  was  stolen,  whereupon 
plaintiff  recovered  and  returned  him  to  defend- 
ant, who,  in  consideration  thereof,  promised  to 
pay  $50  to  plaintiff,  etc.  Hdi;  complaint  bad, 
a  request  by  defendant  for  eervioe  rendered 
should  have  been  alle^^.  Dadam  t.  Sc^frng- 
Um,  26-199,  '66. 

2629.  Where  work  is  done  by  one  person  for 
another,  a  precedent  reunest  may  be  Implied 
from  circumstances.  W.  &  E.  Oaaal  Co.  t.  BUdr 
8oe,  5-133. 

2680.  Money  counts.  To  sustain  money 
counts  in  assumpsit,  it  is  in  general  necessary 
that  there  should  have  been  money  transactions 
between  parties.  Carlisle  v.  Dunn,  5  Blf.  605,  '41. 

2651.  WalTCr  of  tort.  Assumpsit  for  goods 
sold  and  delivered.  Plaintiff  proved  that  he 
had  left  his  wagon  with  defendant  for  safe  keep- 
ing, and  that  defendant  had  converted  it  to  his 
own  use.  Held;  suit  was  sustained.  Cooper  v. 
HebKibeek,  5  Blf.  14,  '38.  Ct  66-576 

2652.  In  assumpsit  on  general  issue,  plain- 
tiff can  not  recover  without  proof  of  his  demand. 
Liifier  T.  HwU,  8  Blf.  195.  '46. 
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See  Qmtai^,  Wiineie. 

I.  QeneraUy. 

II.  Pleading. 

III.  R-aetiee, 

IV.  AffidavU, 
V.  Bond. 

VI.  JVoiice. 

Vn.  Writ. 

VIII.  Gami/ihment. 

IX.  Subeequent  FUmtf,  Oamanta. 

X.  £t>A/s  and  Dutia  <^  0§Mr. 

XI.  Exen^pdon, 

I.  Oenerallj.  What  subject  to.  Character 
of  Claims. 

S688.  Mere  fact  that  an  attachment  has  is- 
sued, is  no  evidence  of  indebtedness  of  defend- 
ant to  altachment-plaintifT,  Pierce  v.  Gibson, 
2-408,  '50.  Something  more  than  affidavit  is 
required  to  prove  existence  of  debt.   Shaffer  v. 

2684.  Plaintiff  need  not  be  a  resident  of 

this  state.  MrCleikin  v.  Sutton,  29-407,  '68.  {r. 
E.  S.  '81,  958.) 

2685.  In  action  of  attachment,  defendant 
may  testify  in  his  own  behalf  as  to  his  int«nt  in 
regiird  to  transaction.  Shoekeyv.  Mills,  71-288, '80. 

2C80.  In  a  proceeding  by  attachment  against 
a  non-resident,  that  family  of  defendant  remain 
settled  in  connbr  is  purely  a  matter  of  defense. 
DrmiUard  t.  WhitOer,  29-552,  '68. 

2B37.  Lien  of  proceeding  in  attachment, 
instituted  before  proceedings  in  bankruptcy,  will 
bind.    Shaffer  v.  McMaken.X-^nZ,  '48. 

263S.  (Tronttds  for.  Defendant  was  deeply 
involved  in  debt  and  hard  pressed  by  his  credi- 
tors. He  left  on  false  pretenses,  leaving  his 
family  ignorant  of  cause  of  his  flight  and  place 
of  Iiis  destination.  Had  been  absent  about  a 
year.  Had  been  heard  of  in  territory  of  Neva- 
da. His  wife  was  living  with  her  father.  Held; 
evidence  sufficient  to  sustain  an  attachment 
either  because  he  was  a  non-resident  or  because 
be  concealed  himself.  McC^itm  t.  White,  28- 
43,  '64. 

2689.  Insolrency.  Insolvency  of  vendor  can 
not  l>e  a  ground  for  an  attachment,  or  for  setting 
aside  a  conv^ance  as  fraudulent  against  credi- 
tors, in  an  action  in  state  courts,  though  it 
might  be  under  banknipt  act  Stanteg  v.  Suther- 
land, 54r-3.39,  '76. 

2640.  Such  proceedings  in  state  courts  must 
be  governed  by  statutes  of  state.  Id. 

2641.  In  a  snit  by  attachment,  record  must 
affirmatively  show  that  statute  has  been  strictly 
complied  with.  It  should  appear  that  search 
was  made  for  personal  property,  and  none  found ; 
or,  if  found,  that  it  was  Uken.  If,  in  fact,  de- 
fendant had  personal  property  subject  to  execu- 
tion, order  first  to  sell  nis  real  estate  was  illegal, 
defendant  being  a  non-resident,  having  no  actual 
notice,  and  not  being  in  court,  waives  nothing. 
WiUeis  V.  Ridgtmy,  9-367,  '67.  Cf.  8-272;  8  Blf. 
68;  2  Blf.  290. 

2642.  Appraisement.  Where  proceedings  on 
an  attachment  do  not  show  that  property  was  at- 
tached in  presence  of,  or  appraised  by,  a  house- 
holder, an  order  for  its  sale  will  be  reversed. 
McSamara  T.  EUis,  14-616,  '60. 

2648*  Judgment  in  attachment  ordering  cer- 
tain pn^>erty  to  be  sold  will  be  reversed  if  evi- 


dence fails  to  show  that  property  had  been  at- 
taolied.    Randotf^  v.  HUl,  11-354,  '68. 

2644.  A  foreign  administrator  may  he  pro 
ceeded  against  by  attachment;  and  where  com- 
plaint is  against  him  in  his  fiduciary  capacity, 
a  judgment  against  him  personally  is  amenda- 
ble in  S.  C.    Lewia  t.  Bud,  11-239,  '58. 

2645.  Defendants,  who  were  non-resident» 
and  common  carriers,  agreed  to  deliver  flou/for 
plaintids  at  Xew  York  in  good  order,  for  amount 
agreed  on  as  freight.  Held;  property  «f  de- 
fendants liable  to  process  of  foreign  attach- 
ment, for  damage  to  goods  while  on  transit.  Bom- 
man  v.  SmUh,  2-374,  '60. 

2646.  Foreign  attachment  vfll  He  against 
one  of  two  Joint  debtors.  It  will  be  no  defense 
in  bar  or  abatement  that  his  co-obligor  is  a  res- 
ident of  county,  and  is  solvent.  Court  may  con- 
sider such  a  plea  as  in  bar,  HiggiTu  v.  Pence,  2- 
567,  '51. 

2647.  It  is  no  objection  to  an  attachment 
against  A  that  debt  on  which  writ  is  founded  is 
evidenced  by  Joint  and  several  note  of  A  and 
B.   leach  T.  &eanv,  8  Blf.  68,  '46 ;  2-566. 

2648.  A  writ  of  foreign  attachment  may  is^ne, 
br  statute,  against  partners  in  name  of  their 
firm.     VoorhetK  v.  Hoatflnnd,  6  Blf.  232,  '42. 

2649.  Claims  allowable.  A  decree  for  all- 
mony  in  favor  of  a  wife,  and  allowance  for  main- 
tenance of  children  of  an  absconding  debtor,  ob- 
tained after  his  departure,  are properclaims  un- 
der attachment  proceedingH  against  such  debtor 
when  filed  before  final  adjustment  of  suit,  and 
cause  of  action  existed  when  writ  of  attachment 
was  issued.   Fair  v.  Buekner,  82-882,  '69. 

II.  Pleadings. 

2650.  Verified  answer.     An  answer  to 

grounds  of  attachment,  need  not  be  verified,  it 
puts  in  issue  all  allegations  denied,  which  must 
be  tried.  Ezedmor,  etc.,  Co.  v.  Lvkeiu,  8S-438, 
71 ;  McGvirk  v.  Crnnmiiufs,  54-246,  76.  Cf.  Pot- 
Ur  V.  Jhyfus,  16-158,  '61 ;  FlemiM  v.  Dont,  18- 
493,  '62;  Bmdiei/v.  Bank,  eic,  2nd.,  20-528, '68  ^ 
72-151;  70-253. 

2651.  Debt  commenced  by  plaintiff  by  a 
writ  of  domestic  attachment.  Declaration  in 
debt  forwork  and  labor.  Pleas  1st.  yonassump- 
sH ;  2nd.  Actio  non,  because  he  says  he  was,  at. 
time  of  sningout  attachment,  a  married  man; 
and  that  he  and  his  wife  were  bona  fide  residents, 
of  said  county,  and  had  been  for  a  long  space  of 
time,  up  to  time  of  suing  out  writ.  Held;  first 
plea  is  bad  in  substance,  and  not  adapted  to  na- 
ture of  action.  Second  plea  is  bad  as  a  plea  in 
bar,  because  subject  matter  in  it  is  only  in  abate- 
ment; and  it  is  bad  as  a  plea  in  abatement  by 
not  being  sworn  to.   Smith  t.  Moore,  1-228,  '48. 

2652.  Answers  to  attachment,  if  in  abate- 
ment, should  be  verified.  Bradley  v.  Bank,  State,, 
20-528,  '63. 

2658*  In  actions  commenced  by  attachment,, 
record  must  contain  as  particular  a  description 
of  cause  of  action  as  is  required  in  other  co-ies. 
If  this  particular  description  be  not  inserted  in 
affidavit  or  writ,  omission  may  be  supplied  by 
means  of  a  declaration.  Harlow  v.  BedcUe.  1  Blf. 
238,  '23.    Cf.  8-272. 

2654*  Defendant  in  attachment,  since  act  of 
'42  to  abolish  imprisonment  for  debt,  may  plead 
in  bar  without  putting  in  special  bail,  unless 
aflidavit  be  made.  Slate  Bankv.  Seaman,.^  Blf. 
181,  '46. 
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265fi>  Defendant  in  foreign  attachment  mav 
plead  in  abatement  without  filing  special  bail. 

Abbott  V.  Warrmer,  7  Blf.  573,  '45. 

26&tt.  Answer.  Where  an  affidavit  for  an 
attachment  averred  a  fraudulent  conveyance, 
an  answer  traversing  averment  is  not  demura- 
ble.  MeFaHaad  v.  SinlaaU,  14-12r,  '60. 

in.  Pnetic«.  Appearanee.  Wairer.  Par- 
ties. Delivery  bond.  Trial.  Appeal. 

Sfts?.  Attachment  and  garnishment  pro- 
fCCdlngS  are  mere  incidents  to  main  action. 
The^  depend  on  it,  and  not  it  on  them.  Bobinna 
T.  Alf^,  88-553,  '72. 

S6»iB.  A  proceeding  in  attachment  is  not  an 
origiaal  suit,  but  is  auxiliarr  onlytosoch  suit. 
ShU  T.  MiUer,  63-475,  '78;  Ikehtimer  v.  Hays, 
U-478,  '68;  Booram  v.  May,  72-151,  '80. 

2659.  If  defendant  is  a  resident  of  this  state, 
pntceedinfls  must  be  brought  in  county  where  he 
resides.    Sebbiaa  v.  ASey,  mpra. 

2690.  If  brought  before  a  justice,  in  township 
where  he  resides.    Michael  v.  Thomas,  24-72,  '6.1 

2661*  Where  one  against  whom  an  affidavit 
of  garnishment  has  been  filed,  but  no  summons 
served,  volontarily  appears  and  answers,  he 
waives  objection  that  ne  was  not  served.  }Vhii- 
«9  v.  Lekmer,  26-503,  '66. 

2662.  A  Judgment  In  attachment,  when  de- 
fendant does  not  appear,  can  not  be  made  foun- 
dation  of  an  action,  and  will  not  bar  a  subse- 
quent suit,  nnless  followed  by  payment  or  sale 
of  property  seized  in  due  course  of  laws.  £ooae 
T.ikDm^  2a-157.  '64;  ifenrte  Y.Sweaatu,  b 
HL  335,  '40. 

26$S.  Costs.  If,  at  institution  of  a  suit,  a 
writ  of  attachment  issue,  and  defendant  fail  to 
answer,  and  judgment  is  rendered  against  him, 
costs  are  to  be  taxed  with  judgment  Honer  r. 
BUoMiu  14-623,  '60. 

2664.  Waiver.  Irregnlarltles  In  attach- 
ment proceedings  may  be  waived,  not  only  by 
not  objecting  to  them  in  court,  but  also  by  act 
of  party  out  of  court  Dmn  t.  Ondeer,  22-324, 
'U. 

86C&.  And  under  onr  statute,  wife,  if  acting 
■s  s«ent  of  her  hnsband,  may  make  waiver.  la. 

2666.  Objections  to  such  irregularities  can 
not,  for  first  time,  be  raised  in  a  collateral  suit 
Id. 

S667.  Practice  in  attachment  cases  is  same 
in  Joatioes*  as  in  superior  conrts.  Id. 

H68.  Jatemeni.  Under  section  172,  p.  143, 
3  0.  &  H.  (v.  R.  S.  '81,  928)  written  instrument 
is  a  snbstituted  secnri^  for  property  attached  : 
lod  where  attachment  proceMings  are  sustained 
and  judgment  rendered  against  defendant,  no 
Older  is  made  for  sale  oi  property,  it  having 
been  released,  but  a  stlit  on  undertaking  is  re- 
torted to.  Id. 

2669.  It  is  too  late  for  attachment  defendant 
1ft  claim  property  attached  to  be  exempt  from 
wle,  npon  final  process  issued  on  a  judgment  in 
MUchment    Perkimi  v.  Bragg,  29-507,  '68. 

2670.  Dismissal  of.  A  moved  to  discharge 
u  attachment  for  reasons,  that  there  was  prop- 
erty belonging  to  firm,  subject  to  execution,  sum- 
eient  for  payment  of  notes;  tltat  propertj^  at- 
tuMirasliis  individual  property,  first  liable 
for  his  iodlTidnal  debts,  which  amounted  to  30,- 

dollan,  dne  at  commencement  of  suit,  and 
■ore  than  sufficient  to  exhaust  property  at- 
lidied;  tiiat  before  attachment  Issued,  he  mort- 


gaged bis  property  to  B.,  in  trust,  to  secure  his  in- 
dividual debts,  in  good  faith,  with  no  intent  to  de- 
fraud any  creditors,  which  mortgage  was  duly  re- 
corded, etc.,  and  he  denies  each  and  every  allega- 
tion in  affidavit;  all  which  he  is  ready  to  prove, 
etc.  Held;  motion  was  correctly  overruled  ;  that 
it  is  only  for  defects  apparant  on  face  of  pro- 
ceedings, that  such  a  motion  can  be  maintained. 
Comer  v.  Receeif,  18-53,  '59.    Cf.  1&-198. 

2671.  There  must  be  two  contfamanceB  of 

an  attachment  suit  after  publication  made  and 

E roved — defendant  not  having  appeared,  etc. — 
efore  rendition  of  judgment  for  plaintiff. 
rie  V.  Sicmaey,  5  Blf.  273,  '40.  {Contm,  R.  S.  '81.) 
Statute  is  complied  with  by  a  continuance  at 
term  when  publication  is  proved,  and  at  next 
succeeding  term.  Id.  335;  .Broae  v.  Doe,  2-666. 
'51. 

2672.  Continuance.  Foreign  itlaehment. 

Affidavit  as  follows :  "State  of  Indiana,  Daviess 
county,  9S, :  Daviess  Circuit  Court,  April  term^ 
'48."  A  bond  in  penal  sum  of  $780  was  filed 
with  affidavit.  Record  states  that  npon  filing  of 
affidavit  and  bond,  a  writ  was  issaed.  Writ  re- 
cited affidavit  and  bond.  At  April  term  plain- 
tiET  appeared,  proved  publication  for  three  suc- 
cessive weeks,  and  had  cause  continued.  Sher> 
iflf's  return  to  writ,  in  these  words :  "On  7th  day 
of  March,  '48, 1  attached  within  my  county  real 
estate  described  in  following  inventory,  as  prop> 
erty  of  within  John  Mamine,  and  on  same  day, 
with  assistance  of  Beverly  Berry,  a  disinterested 
householder,  made  nn  inventory  and  valuation 
of  same,  which  I  have  herewith  returned,  an- 
nexed to  this  writ,  being  all  property  of  said  John 
Mamine  that  I  could  find  in  my  bailiwick.'^ 
Signed  by  sherifl',  at  October  term;  cause  pro- 
ceeded regularly  to  judgment  Held;  it  suffi- 
ciently appears  that  bond  was  approved  prior  to 
issuing  of  writ ;  that  property  attached  was  situ~ 
ate  in  Daviess  county.  HeH;  notice  was  suffi- 
cient under  statute  of  '43.  Held;  statute  of  '43. 
required  but  one  continuance  after  proof  of  pub- 
lication ;  of  '31  required  two.  Henrie  v.  Stpwaey, 
5  Blf.  273,  '40;  Mamine  \.  Murphy,  8-272,  '56. 

2678.  Statute  requiring  a  suit  in  foreign  at- 
tachment to  be  continued  for  two  successive 
terms,  after  publication  proved,  is  complied  with 
by  a  continuance  at  term  when  publication  i» 

graved,  and  at  next  term.  Henne  v.  Swea»ey,  b- 
If.  3.35,  '40. 

2674.  Garnishee.  Bank.  Appearance.  Un- 
der general  banking  law,  president  was  proper 

Serson  to  answer  for  a  bank.  Sturgis  v.  Rogers, 
6-1,  '66. 

2675.  Judgment  against  "  P,  as  president  of 
Central  bank,"  instead  of  "  P,  president,"  etc.,  is 
an  immaterial  error.  Id. 

2676.  Appearance.  Judicial.  Defendant 
in  attachment,  after  appearance,  may,  by  R.  S. 
'52,  move  to  quash  attachment;  but,  for  matter 
not  appearing  on  face  of  proceedings,  he  should 
plead  in  abatement  <Mins  v.  yickols,  7-447,'o6. 

2677.  Attachment  before  a  justice,  founded 
upon  auction  of  defendant's  non-residence. 
Defendant,  after  an  appearance  to  action,  a  con- 
tinuance by  agreement,  a  trial,  an  appeal,  and 
another  continuance,  moved  that  attachment 
should  be  quashed  and  suit  dismissed,  on  ground 
that  when  suit  was  commenced,  he  was  a  resi- 
dent of  county  where  it  was  brought  Hdd;  ob- 
jection made  too  late.  Hdd,'  aner  his  appear^ 
ance  to  action,  suit  could  not  be  dismissed  for 
cause  assigned.  Id. 
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867$*  Defendant  can  not  object  to  writ  for 
want  of  iadonement  on  it  of  sum  claimed,  after 
he  has  appeared  and  pleaded.  T.  Wooda, 

A  Blf.  07,  *39. 

2679.  When  defendant  in  attachment  is  per- 
sonally served,  or  appears,  cause  proceeds  under 
K.  S.  '52  as  in  other  cases,  and  judgment  is  ren- 
dered personally.  OoUirw  v.  Nichob,  1-447,  '56. 

26«).  QuestionB,  whether  propertj  had 
been  attached,  and  properly  appraisedt  are 

for  court,  in  determining  whether  an  ordinary 
judgment  only,  should  he  rendered  for  plaintiff, 
or  attached  property  be  ordered  to  be  sold.  Fos- 
ter V.  Dryfw,  16-158,  '61. 

3681.  Garnishee.  Jnrf.  A  writ  was  issued 
against  an  agent  of  a  B.  B.  compauy,  to  appear  in 
court  and  answer  on  oath  as  to  money  in  his 
hands  of  company's,  under  sec.  6,  act  March  4, 
^63.  HtM;  company  notentitled  to  a  trial  by 
jury  on  motion  lor  writ  JL.  C  &  8.  W.  B.  Oo. 
T.  Fmm,  61-487, 76. 

2682.  New  trial.  A  new  trial  ma^  be  grant- 
ed only  on  issue  formed  by  affidavit  in  attach- 
ment. A  motion  for  a  new  trial  "  as  well  of  issue 
formed  upon  attachment  proceedings,  as  of  those 
formed  upon  note  and  account,  and  all  of  them" 
is  several  to  complaint  and  affidavit.  AirsoMT. 
<5!oci6rttfi(e.  42-121, '73. 

20SS.  AppeaL  It  is  not  error  for  a  jnstice  to 
refuse  to  grant  an  appeal  only  from  a  judgment 
in  attachment  independentof  personal  jad^ent. 
.£ta(«v.iftUer,6ft-4W78.  [Modifying  or  explain- 
ing 82-400,  and  »-511.] 

8684.  An  appeal  can  not  be  taken  from  an 
order  dismissing  proceedings  in  attachment.  ^16- 
bott  v.  Zeigler,  lt-^11,  '67.  Or  in  arrest  of  gai^ 
niahee.    Wolmer  v.  Shvletibergtr,  28-454,  '64. 

2686*  When  proceeding  in persOTuim  is  succesa- 
inl  and  attachment  dlsmiraed,  an  appeal  may  be 
had  of  whole  case,  and  error  assigned  upon  judg- 
ment in  attachment o/one.  Tharmimy.Vahlt^Zz- 
400,  '69.  2  2683. 

2686*  Where  judgment  is  rendered  by  default, 
in  an  attachment  proceeding  against  a  non-resi- 
dent, as  defendant  has  no  opportunity  to  object 
ibelow,  S.  C.  will,  on  appeal,  consider  any  errors. 
DnmiUard  v.  WhiMtter,  21M62,  '68.  Cf.  16-213. 

2687.  GarnlBhee.  A|ipe«l  bond.  Parties. 
A  instituted  proceedings  in  attachment  a^nst 
3  and  C,  and  caused  a  summons  to  be  issued 

Xinst  Central  Bank  as  a  garnishee,  upon  an 
lavit  alleging  that  bank  was  indebted  to  C, 
Answer  of  bank  to  process  of  garnishment  was 
filed  by  P,  as  "  president "  thereof,  and  admitted 
an  indebtedness  to  C.  Afterwards  D  and  £  also 
t>a|an  proceedit^  in  attachment  against  same 
delendants,  bat  it  did  not  appear  nom  record 
that  they  became,  or  asked  to  become,  parties  to 
attachment  proceedings  instituted  by  A.  Judg- 
ment was  rendered  in  favor  of  A  against  B  and 
■C,  and  also  against  "P,  president  of  Central 
Bank,"  as  garnishee,  for  amount  owing  by  baok 
to  C,  and  an  order  was  made  "  that  after  pay- 
ment of  costs  and  amounts  that  are  due  to  several 
plainti^  in  proceedings,"  residue  of  amount 
owing  by  bank  should  be  paid  to  B  and  C  D  and 
E  also  took  separate  personal  judgments  by  de- 
fault affainst  B  and  C.    A  transcript  of  all  these 

Sroceeaings  was  afterwards  filed  in  Supreme 
ourt,  on  appeal,  upon  which  errors  were  as- 
signed as  follows:  ii  and  C  v.  ..4,  as  attaching 
creditors,  and  D  and  E." — "P,  as  president  of 
Central  Bank,  T.  A.  The  above  named  P,  as 
president,  and  B  and  C  come  and  say,"  etc.  Ap- 


peal bond  was  made  payable  to  A  alone,  and 
recited  that "  Whereas  said  P  had  prayed  an 
appeal,"  etc., "  from  a  judgment  rendered  againat 
him  in  favor  of  above  named  obligees,''  etc. 
Judgment  was  afterwards  affirmed  in  Supreme 
Court.  Suit  by  A,  D  and  E  on  appeal  bond. 
Hdd ;  bond,  though  in  form  to  A  only,  would 
have  inured  also  to  benefit  of  D  and  £!,  if  they 
had  become  parties,  so  as  to  make  judgment 
against  garnishee  available  to  them.  Hda;  rec- 
ord did  not  so  show.  [Cf.  48-507-522.]  Hdd; 
though  but  one  transcript  was  filed,  there  were 
two  appeals.  One  by  P,  and  one  by  C  and  D. 
Bond  filed  was  applicable  to  former  only.  Held; 
D  and  E  could  not  recover.  Held;  bond  npt  in- 
validated by  erroneous  recital  that  judgment 
had  been  rendered  against  P  (as  an  individual). 
Held;  that  statute  (2  G.  &  H.,  sec.  790)  was  in- 
tended to  cure  defective  bonds,  and  to  impart  to 
them  eft^t  which  they  would  have  by  law  if 
perfect,  but  it  can  not  be  so  applied  as  to  im* 
part  to  an  instrument  an  efTect  distinctly  differ- 
ent from  that  which  was  actually  contemplated 
by  parties,  or  to  impose  a  liability  obviously 
never  intended  to  be  assumed.  Held;  that  va- 
lidity of  A's  judgment  could  not  be  called  in 
question  in  suit  on  bond,  judgment  of  Supreme 
Court  affirming  judgment  below  bein|;  final  and 
conclusive  on  uat  question.  Shtrgvtv.  Bogm, 
26-1,  '66. 

2688.  Bellrerj  bond.  Giving  of  a  delivery 
bond  in  an  attachment  suit  does  not  discharge 
lien  of  attachment.  Gwv  v.  WiUiams,  46-253,  '74. 

2689.  Form  of  Judgment.  Judgment  re- 
covered against  attachment  defendant,  mast  be 
one  in  attachment  to  entitle  sheriff  to  demand 
and  retain  goods  specified  in  delivery  bond.  Id. 
It  is  irr^lar  but  not  erroneotu  to  order  that 
the  "  plaintiff  recover  of "  the  attachment  de- 
fendant "the  sum  of,"  etc.,  and  that  the  said 
amount,  when  collected,  be  applied  on  said 
judgment."    Devan  v.  Ellin,  29-72,  '67. 

2690.  Diggolntion.  Effect  of.  When  attach- 
ment is  dissolved  all  proceedings  in  attachment 
are  quashed,  become  of  no  effect,  and  delivery 
bond  falls  with  writ.  Id. 

2691.  DellTerr  bond.  Parties.  Where  de- 
fendant in  an  attachment  proceeding  gave  abond 
lor  delivery  of  property  attached,  and  there  was 
a  finding  against  defendant,  in  an  action  on  the 
bond,  all  creditors  whose  claims  had  been  ad- 
justed, and  who  were  entitled  to  distribution, 
shonld  be  made  plaintifls,  or  if  any  refused  to 
join,  fact  should  be  stated  in  complaint  and 
they  made  defendants.  Moore  v.  Jackton, 
360,  '71. 

3692*.  Clalnuuits.  Remedj.  Third  parties 
claiming  property  attached  but  not  an  interest 
in  controversy  between  plaintiff  and  defendant, 
can  not  be  admitted  to  appear  as  defendants.  If 
so,  it  will  be  available  error  on  appeal.  Their 
remedv  is  in  a  separate  action.  RtaKer  v.  GUain, 
29-5S,  '67. 

2698.  RIglit  of  property.  Trial.  Sec.  169, 
2  G.  &  H.  143,  (v.  R.  8.'81, 925,)  that  when  any  per- 
son other  than  defendant  shall  clidm  any  prop- 
erty attached,  having  notice  of  attachment,  he 
shall  assert  his  title  or  be  barred  of  his  ri^ht, 
applies  onlv  to  proceedings  before  a  justice. 
Davisr.  Warjicld,  88-461,  '72.   Cf.  76-278. 

2694.  Under  sec.  71,  2  E.  S.  464,  an  action 
may  be  brought  before  a  justice  for  possession  of 
personal  property  taken  by  attachment  issued 
from  C.  P.  0.  against  a  person  other  than  plain- 
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tiff,  where  vsloe  of  prDpertr  does  not  exceed 
SIOO.  Sodman  t.  K&g,  iS-Shy  'S»,  [v.  B.  8. 
'81,  1M7.) 

8695.  JnriadietloK.  An  attachment  proceed- 
ing against  A  and  (Joint  debtors)  was  based 
on  an  affidavit  that  B  had  fraudulently  conveyed 
property  with  intent  to  defraod  creditors.  Prop- 
£rtT  and  action  was  in  W  county.  B  resided  in  H 
county,  and  A  in  New  York.  Only  service  was 
by  a  summons,  issued  to  sheriff  of  H  county, 
which  was  bv  him  returned  as  served  on  B,  and 
not  found,"  as  to  A.  Heid;  only  courts  io  H 
county  could  have  jurisdiction.  Action  should 
be  dismissed  for  want  of  jurisdiction  in  subject 
matter,  and  of  persona.  Boorum  v.  Say,  72-151, 
'80. 

2696.  Parties.  Debt  being  Joint,  A  could 
not  be  sued  thereon  nntess  B  be  joined.  Id. 

IT.  AffldsTlt. 

S697.  Affidavit  may  be  separate  from,  if  filed 
with,  complaint  &w«ny  v.  UKAmn,  19-206, '62. 

2698.  iffidarlt  may  charge  one  or  alt  statu- 
tory grounds,  and  it  will  be  sufficient  to  prove 
one.  It  will  do  no  harm  to  prove  more.  meVol- 
kmY.  White,  2a-43,  '64.  Cf.  16-168. 

2699.  Order  of  trial.  Issues  formed  by  affi- 
davit and  also  in  ori^nal  cause  should  be  tried 
bwether.  Maple  v.  Bumgide,  22-139,  '64.  Cf. 
£^246;  68-438.  And  will  be  presumed  to  have 
been  so  tried.  Bradky  v.  Bank  Lad.,  2<M28,  '63. 
Cf.  70-253. 

2700.  May  be  tried  separatelpr  when  no  ob- 
jection is  made.    JUapfe  v.  Bumtide,  tupra. 

2701.  When  affidavit  is  not  controverted  it 
is  too  late,  after  a  trial  of  issue  in  original  cause, 
to  object  that  facts  do  not  authorize  attachment. 
Foeter  v.  Drj^,  lft-168,  '61:  Dunn  v.  Ortxioer, 
22-324.  '64.  Cf.  28-43. 

2702.  AAdftTlt  in  alterutlre  for  an  at- 
tachment is  not  objectionable  where  disjunctive 
"or"  is  uied,  not  to  connect  two  distinct  facts 
of  different  natures,  but  to  characterize  and  in- 
clude two  or  more  phases  of  same  fact,  attended 
with  same  results,  as  that  defendant  "is  about  to 
dispose  of  his  property,  etc.,  with  fraudulent  in- 
tent to  cheat,  hinder  or  delar  his  creditors." 
ArtOMV.  StocJcbridge,  42-121,  '73. 

2706.  Eridenee  of  defendant's  promises  to 
allow  plaintiff  to  take  possession  of  property,  or 
of  his  promises  to  pay  without  any  reasonable 
expectations  of  being  able  to  do  so,  can  not  tend 
to  support  issue  formed  by  affidavit.  Id. 

2704.  An  affldavlt  for  an  attachment  in 
words  as  affiant  **  verily  belteres  "  is  sufficient 
Meyamara  v.  EUit,  14-616,  '60;  Bud  v.  Bank 
£eniudcy,SB\t.  227,  '39. 

2705.  A  suit  against  A  and  B,  partners,  upon 
notes  signed  by  firm  name.  Pending  suit,  C,  on 
behalf  of  plaintifis,  filed  an  affidavit,Edl^ng  that 
A  was  justly  indebted  to  plaintiffs  on  notes  in 
suit,  giving  dates  of  notes,  time  for  which  they 
were  to  run,  and  amount  paid  upon  them  ;  tliat 
plaintifis  were  entitled  to  recover  balance,  for 
which  suit  was  pending;  that  A  had  transferred 
his  property  subject  to  execution,  by  mortgage 
to  D,  and  was  about  to  convey  same,  with  fraud- 
ulent intent  to  cheat,  hinder  and  dday  his  cred- 
itors. Upon  filing  of  this  affidavit,  etc.,  a  writ 
of  attachment  was  issued  and  levied  upon  prop- 
erty. Heid;  affidavit  sufficiently  conformed  to 
sUtute,    Cooper  v.  Reevet,  16-^,  '59.  | 

2706.  If  affidavit  against  two  Joint  debtors  I 


be  insufficient  as  to  one  of  them,  it  will  not  au- 
thorize attachment  against  property  of  both. 
Hamiiion  v.  Knight,  1  Blf.  26,  '18. 

2707.  Affidavit,  writ  of  attachment,  or  declaim 
ation,  if  there  be  one,  must  contain  a  descrift- 
tion  of  demand  with  so  much  certainty,  that  re- 
covery therein  will  bar  any  other  suit  for  same 
demand.  Bmd  v.  Atterxm,  1  Bit  34,  '19.  Cf.  2 
Bll  290;  also  6-157. 

2708.  A  judgment  was  obtained  in  Kentvdey 
against  heirs  and  administrators  of  A,  who  owned 
real  estate  here,  hut  who  resided  and  died  in 
KerUiu^.  Judgment-creditor  took  out  a  writ  of 
attactiment  to  this  state  against  heirs.  Held; 
not  necessary  for  affidavit  or  declaratioo  to  aver 
that  there  were  no  personal  assets  in  this 
state.  Held;  no  objection  to  attachment,  that 
it  was  against  heirs  only  of  intestate.  Baed  v. 
Bank  Kentueku,  5  Blf.  2^  '39. 

2709.  Affidavit  shouhl  be  in  lecoid.  Bond  t. 
AiU«reoR,lBlt34,'19. 

2710.  Affldarlt  for  an  attachment  because 

(iefendant  had  left  state,  etc.,  to  defraud,  etc., 
need  not  aver  that  he  had  been  absent  more 
than  a  year^  or  that  an  attempt  had  been  made 
to  conceal  his  absence.  That  he  had  not  been 
so  absent,  etc.,  is  matter  of  defense.  Frmdx  y. 
Wendk  28-391,  '67. 

2710a.  In  such  proceeding,  an  affidavit  show- 
ing nature  of  plaintiff's  claim,  amount  due,  stat- 
ing that  it  is  just,  and  that  defendant  is  a  non* 
resident,  is  sufficient.  W^ete  v.  Bidgvxty,  9-367, 
'67. 

2711.  Affidavit  may  be  made  br  one  of 

members  of  a  firm  attaching.  But  if  affidavit 
purport  to  be  sworn  to  before  a  justice  in  an- 
other state,  there  must  be  proof  that  justice  was 
authorized.   Feilotn  v.  MtSer,  8  Blf.  231,  '46. 

2712.  Affidavit  in  attachment  can  not  he  ob- 
jected to  for  not  deserlbbip  nature  of  debt,  if 

same  be  described  in  a  declaration  filed.  (yBrien 
V.  ZJanie/,  2  Blf.  290, '29. 

2718.  Though  affidavit  does  not  state  of  what 
county  attachment-defendant  was  a  late  resi- 
dent, a  judgment  in  attachment  is  valid  until 
reversed.    Com\eeU  v.  Hungate,  1-156,  '48. 

2714.  Affidavit,  in  domestic  attachment,  must 
state  county  in  which  debtor  had  reeeDtly  re- 
sided.   (yBrim  V.  Daniel,  2  Blf.  290,  '29. 

2716.  Affidavit  for  foreign  attachment 
against  heirs  of  a  judgment-debtor,  must  state 
names  of  defendants^d  expressl^  averthem 
to  be  non-resideots;  affidavit  stating  heira  to 
be  "  A  and  others  unkown,  who  are  not  all  resi- 
dents in  Indiana,"  is  insufficioit  Paweny.Hwnl, 
3  Blf.  229,  '33. 

2716.  Affidavit,  if  no  declaration  be  filed, 
must  show  that  there  is  no  executor  or  admioia- 
trator,  nor  personal  assets  to  discharge  debt  Id, 

V.  Bond. 

2717.  Proceedings  in  attachment,  being  ex 
|)arte,  must  be  pursued  strictly;  and  judgment  ' 
in  such  cases  will  be  reversed  for  very  sliRnt  de- 
partures from  statute.  Bond  should  be  in  double 
amount  claimed  in  affidavit,  and  be  shown  that 
attachment  was  levied  in  presence  of  a  disinter- 
ested and  credible  freeholder.  It  can  not  be  ob- 
iej:ted  that  affidavit  shows  plaintiff  entitled  to  a 
lareer  sura  than  he  demands.  {Henrie  v.  Sireaiei/, 
5  Blf.  273).  MamvM  v.  J/urpAy,  8-272,  '56. 

2718.  Error  in  not  making  attachment  bond 
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payable  to  plaintifil  is  cored  by  sec.  790  of  code. 
JUiwre  T.  Jaekmm,  86-360,  71 ;  v.  B.  &  '81,  5530. 

2719*  In  foreign  attachment  under  act  of  '38, 
bond  of  plaintiff,  or  of  creditor  claiming  there- 
under, may  exceed  double  amount,  but  not  less. 
Fellom  V.  kiUer,  8  Blf.  231,  '46. 

2720.  Complaint  on  an 'attachment  bond 
to  collect  damages  sustained  by  a  breach  thereof 
must  allege  that  defendant  had  not  paid  dam- 
ages which  had  been  sustained  by  plaintiff.  Uhrig 
T.  Sinex,  82-493,  '70,  CLLokv.  JGduell,  4  Bl£ 
553,  '38;  27-501. 

2721.  In  an  action  npon  an  nndertaking 
in  attachment,  it  is  necessary  to  set  out  under- 
taking, and  show  that  a  case  arose  in  which  it 
was  properly  taken.  Ilut  in  showing  that  case, 
proceedings  need  not  be  set  out  at  length,  for 
they  are  not  foundation  of  action.  Id. 

2722.  Suit  uponon  attachment  bond.  Plain- 
ti^  to  prove  tnat  attachment  was  wrongfully 
obtainea,  offered  in  evidence  record  of  that  suit 
in  which  judgment  had  been  rendered  against 
party  obtaining  it ;  court  rejected  record  because 
It  bad  not  been  &led  with  complaint.  Hdd;  error. 
Bond  was  foundation  of  action.  Draper  t.  Van- 
horn,  12-352,  '59. 

2723.  Breach  of  conditions  of  an  attach- 
ment bond  can  arise  without  an  issue  on  affidavit, 
and  a  finding  in  attachment  proceeding  in  favor 
of  defendant  therein.  If  attachment  proceedings 
were  wrongful  and  oppressive,  that  gives  defend- 
ant a  right  of  action,  whatever  may  be  result  of 
principal  action.    Harper  v.  A'eys,  48-220,  73. 

2724.  In  debt  on  an  attachment  bond,  a 
breach  alleging  that  obligee  did  not  owe  debt  lor 
which  attachment  iseuec^  and  that  proceedings 
were  wrongful  and  oppressive,  is  insufficient. 
But  where  breach,  besides  said  allegations, 
showed  that  attachment-plaintiff  had  obtainea 
judgment,  etc.,  and  that  proceedings  were  ex 
parte.  Hod/ sufScient.  SMUtWY.l£othaii>,B'BM. 
258,  '46. 

2725.  Damages.  Attorney's  fees  incurred 
in  defending  attachment  proceedings  are  a  part 
of  damagesto  beaaaessed.  Morrav.  Atee,  2Blf. 
467,  '31. 

S726.  When  action  and  attachment  have  both 
been  defeated,  a  reasonable  attorney's  fee  for  at- 
tending to  both  may  be  assessed.  WUicn  v.  Soot, 
48-485  '73. 

2727.  Also  for  snch  services  rendered  in  an- 
other county,  on  change  of  venue  on  motion  of 
either  party.    Wiison  v.  Root,  eumu, 

2728.  Attachment  bond,  suit  on.  Dam- 
ages. Declaration  in  debt  on  attachment  bond, 
after  setting  out  Iwnd  and  condition,  averred  that 
attachment  had  been  sued  out,  brought  to  issue, 
tried  and  adjudged  to  be  void,  without  cause, 
tortious  and  oppressive ;  and  that  plaintiff  had 
been  much  oppressed,  and  put  to  great  trouble 
and  exfwnse,  m  defending  himself  against  said 
false,  feigned  and  vexatious  proceedings  of  de- 
fendant. Held;  on  special  demurrer,  determin- 
ation of  attachment  suit,  damages  sustained, 
and  want  of  cause  for  attachment,  were  set  out 
with  sufficient  certainty.  HeU;  on  assessment 
of  damages,  demurrer  t«ing  overraled,  evidence 
of  plaintiff's  having  paid  attorney's  fee  in  at- 
tachment suit,  admissible.  Held;  6nal  judg- 
ment should  be  stayed  until  truth  of  breaches 
assigned  are  inquired  into,  and  damages  assessefl ; 
and  after  assessment,  final  judgment  should  be 
rendered  for  debt  in  declaration  mentioned,  with 
ooBts,  and  execution  awarded  for  damages  aa- 


sessed,  with  costs.  Jlforruv.  iVtee,  2  Bit  457,  *31. 
Cf.  8  Blf.  258  ;  48-486. 

2729.  Attachment  bond  nnst  be  approred 

by  elerk  who  issued  writ.  His  approval  is  not 
conclusive,  bat  prima  facie  evidence  of  its  suffi- 
ciency.   Blaney  v.  Findlet/,  2  Blf.  338,  '30. 

2730.  Proof  of  execution  of  bond.  In  do- 
mestic attachment,  fact  that  bond  had  been  exe- 
cuted in  clerk's  office  and  approved  by  him,  and 
that  same,  with  affidavit,  had  been  filed  in  his 
office  before  attachment  issued,  may  appear  by 
clerk's  certificate  on  papers,  or  be  proved  by 
clerk,  or  in  any  other  mode,  like  other  facts.- 
Simpson  V.  Minor,  1  Blf.  229.  '22. 

2781.  Approval  of  bond  is  done  by  clerk  br 
issuing  a  writ  of  attachment  thereon,  as  much 
as  if  he  had  written  his  approval  under  obliga- 
tion.   Levi  V.  Darling,  28-497,  '67. 

2782.  Written  undertaking  required  to  au- 
thorize issuing  of  a  writ  of  attachment,  may, 
under  B.  S.  '52,  be  executed  by  a  surety  alone. 
Oiurch  V.  Dnmmond,  7-17,  '55;  Abbott  v.  Zeigler, 
9-511,  '57.  Cf.  64-240. 

2733.  Attachment-bond  should  be  set  forth 
in  record.    Henrie  v.  Siixasey,  5  Blf.  273,  '40. 

2734.  Also,  affidavit.  Bond  v.  Biiterson,  1 
Blf.  34,  '19. 

2785.  Under  statute  of  '07,  bond  with  surety 

must  be  executed  and  llled  before  issnl^  of 

a  foreign  attacliment  in  same  manner  as  is  re- 
quired by  same  statute  in  domestic  attachment. 
Cawins  v.  Brasbmr,  1  Blf.  610,  '20. 

2786.  If  condition  of  a  bond  in  domestic  at- 
tachment, recite  tbnt  plaintiff  had  med  out  attaeh- 
ment,  etc.,  parol  evidence  is  not  admissible  to 
prove  that  bond  was  executed  be/ore  iatvmg 
writ ;  but  if  writ  show  that  it  issued  after  execu- 
tion of  bond,  recital  to  contrary  in  condition  of 
bond,  will  be  no  ground  for  qoashing  writ.  Sami- 
men  v.  Gfanaty,  3  Blf.  361,^34.  Cf.  5  Bit  594; 
Beed  v.  Bank  KenhuJcy,  5  Bit  227,  '39. 

2787.  If  it  appear  by  recital  in  condition  of 
bond  in  foreign  attachment,  that  writ  had  issued 
before  filing  of  bond,  and  record  do  not  show  that 
bond  had  teen  previously  filed,  attachment  will 
be  quashed.    Bool  v.  Monroe,  5  Blf.  694,  '41. 

2788.  It  was  stated  in  condition  of  an  attach- 
ment-bond, that  attachment  had  issued.  Htid; 
a  plea  denying  that  attachment  had  issued, 
was  inadmissible. '  Love  v.  KidweU,  4  Bit  553,  '38. 

2789.  Whether  pendency  of  an  attachment 
suit  can  be  pleaded  to  an  action  on  attachment- 
bond,  mare.  Id. 

2740.  A  justice  who  issues  a  writ  of  domestic 
attachment,  by  which  goods  of  an  abscondinc 
debtor  are  attached,  without  requiring  a  bonS 
to  be  previously  filed  according  to  statute,  and 
party  who  procures  such  writ  to  be  issued  without 
previously  filing  bond,  are  trespassers,  and  liable 
as  such,  to  party  injured.  Barkeioo  v.  BandaU,  4 
Bit  476, '38. 

2741.  It  is  no  defense  to  an  attachment-bond, 
that  writ  was  issued  prior  to  its  execution. 
SumpUr  V.  Wilton,  1-144,  '48.  Cf.  66-410. 

2742.  ObJeetlOBS  to  attachment-bond,  and 

to  proof  of  publication  of  notice  before  justice, 
can  not  be  made  after  a  trial  on  appeal.  Voor- 
A«»  <fe  G>.  V.  HoagUmd,  6  Bit  232.  '42. 

2748.  Also,  that  one  of  defendants  resided  in 
this  state  when  suit  was  commenced.  Id. 

TI.  Notice.  Service, 

2744.  KgUee  to  non-recent.  When,  In  a. 
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proceeding;  in  attachment  before  a  justice  against 
A  QOD-resident,  writ  of  attachment  is  returned 
"do  property  found,"  but  a  summons  in  garnish- 
ment is  served,  notice  of  pendency  of  suit  must 
be  nven  by  three  successive  publications,  last 
of  wliich  must  be  thirty  days  before  day  of  trial ; 
and  where,  in  such  case,  record  of  justice  shows 
that  such  notice  was  not  given,  judgment  is  void. 
^  AnAtm  T.  PaweOt  27-303,  '66. 

8746<  Xo  personal  Jndnneiit  can  be  ren- 
dered a^inst  attachment-defendant,  when  he 
was  neither  served  nor  appeared.  Ireland  t. 
Wthber,  27-256,  '66. 

2746*  KotIce>  In  attachment  it  must  be 
proved  previous  to  jud^ent  against  defendant, 
that  he  had  had  notice  by  advertisement  of 
pendency  of  attachment,  and  record  must  either 
state  that  satisfactory  evidence  of  such  notice 
was  given,  or  contain  evidence  itsell  Fadea  v. 
KeUo,  1  Blf.  215,  '22. 

2747.  In  an  attachment  proceeding  under 
code,  notice  by  publication  may  be  giVen  be- 
Ibrewrit  is  levied.  Savver  v.  Sawyer,  1([-213,  '61. 
.  2748.  Affidavit  filed  with  complaint,  in  a 
proceeding  by  attachment,  if  it  show  nature  of 
demand,  and  that  defendant  is  a  non-resident 
of  state,  is  sufficient  to  authorize  publication  of 
notice  of  pendency  of  suit;  and  it  is  not  neces- 
sary that  notice  show  that  proceeding  is  by  at- 
tachment.    i>nMit{&inI  t.  midttr^  29-552,  '68. . 

Tn.  Writof  Attaehment. 

2749.  Sheriff  can  retain  writ  aj^ninst  prop- 
erty replevied  from  him,  until  property  is  re* 
turned  to  him,  so  that  he  can  proceed  with  its 
execution.    Levi  v.  Barling,  28-497,  '67. 

2750.  Proceeding  in  attachment  against  land 
of  which  there  was  no  description  in  sheriff's 
return  or  judgment.  Held;  proceedings  void  for 
uncertainty,  and  could  not  be  explained  by  ex- 
trinsic evidence.   Porter  v.  Byrne,  10-146,  '58. 

276].*  In  suits  commenced  by  attachment, 
▼lit  mnat  appear  in  record.  Wiaon  v.  Htehon, 
1  Blf.  230,  '22. 

27&2*  Writs  of  attachment  do  not  fall  within 
mle  of  personal  writs,  and  may  run  till  execu- 
ted, or  at  least  till  by  reasonable  diligence,  they 
can  be  executed.  They  must  be  retnrnea  Illl- 
medlatelr  oa  exeention.  WiU  v.  Wkita&i,  16- 
194,  '60. 

2768.  InsnMelent  retimito  writof  attach- 
ment is  no  reason  for  quashing  writ.  Dieken- 
iheett  V.  JTau/Vnan,  28-251,  '67. 

2754.  Evideaee  of  service.  Sheriff's  return 
to  a  writ  of  attachment,  is  competent  evidence 
to  show  proper  service.  Foster  v.  Dn/fus,  16- 
158,  '61. 

2755.  Writs  of  forelgn'attachment,  issued 
under  statute  of  '38,  should  be  made  retarna- 
Ue  to  first  day  of  term  next  sftor  they  issue. 
Andrews  v.  ReU,  7  Blf.  256,  '44. 

2758.  Attachiaent.  Writ.  Concluding 
words  of  writ,  returnable  in  20  days,  are  sur- 
plusage.   Broae  v.  Doe,  2-666,  '51. 

27o7.  A  writof  attachment  ought  not  to  Issue 
for  a  larger  snm  than  was  sworn  to,  but  it 
may  issue  for  a  less  sum.  Beed  v.  Bank  of  Ken- 
twJcji,  5  Blf.  227,  '39. 

2758.  Attaehment.  Foreign.  Statute  requir- 
ing domatie  attachments  to  be  executed  and  re- 
turned within  20  days  after  they  are  issued,  does 
not  Kpplf  to  Jonign  attachments;  latter  should 


be  made  returnable^  other  writs,  to  next  term. 
Harhw  v.  BetMe,  1  Blf.  237, '23. 

2759.  Notice  b^  publication.  If  notice  of 
pendency  of  a  foreign  attachment  be  published 
m  a  newspaper  three  times  successively,  at  anpr 
time  with  12  months  from  issuing  of  writ,  it  is 
sufficient.    Id.  Cf.  8-272. 

2760.  Betnm  of  a  sheriff  of  one  county  of  an 
attachment  directed  to  sheriff  of  another  county 
is  void.    0/ney  v.  Shephe>-d,  8  Blf.  146,  '46. 

2761.  Attachment  wnt  is  ill^l  upon  its 
face  when  C.  C.  of  one  county  issues  it  tO  Bhei> 
Iff  of  another  conutyf  and  is,  of  course,  not  a 
protection  to  those  acting  under  it.  Sherry  v. 
BeynotdB,  S-m,'51. 

•  Till.  Garnishment. 

2782.  Ko  pleading,  other  than  gtatntorj 
affidavit,  need  be  filed  against  garnishee.  WkU- 

alter  V.  Coleman,  25-374,  '66. 

2788.  Answer  by  garnishee  that  he  was  not 
indebted  to  defendant.  Reply,  by  way  of  estop- 
pel, that  garnishee,  beforesumg  out  of  writ  of  gar^ 
nishment,  had  admitted  to  plaintiff  that  he  was 
indebted  to  defendant,  and  that  if  gamisheed  he 
would  pay  money  to  plaintiff.  luld  ;  facts  set 
up  in  reply  did  not  estop  garnishee  from  de- 
nying an  indebtedness  to  principal  defendant 
LeteUv.  PrenaU,  24-98,  '65. 

2764.  Bona  fide  contract  by.  Aganiishee 
defendant,  in  good  faith  and  without  any  inten- 
tion to  cheat,  hinder  or  delay  any  creditor  of 
debtor  defendant,  had  entered  into  an  arrange- 
ment with  such  debtor,  by  which  he  assumed 
and  agreed  to  pay  certain  indebtedness  of  such 
debtor  and  purchased  his  property ;  considera- 
tion therefor  was  payment  of  said  indebtedness. 
If  said  property  should  by  sale  realize  more  than 
such  indebtedness,  overplus  was  to  be  applied  on 
a  certain  debt  due  garnishee.  Garnishee  did  not 
take  property  to  sell  as  agent  of  debtor.  Held; 

?;ami9hee  was  not  liable  to  attaching  creditors 
or  proceeds  received  from  property.  Chapin  T. 
JacJaon,  45-153,  '73. 

2765.  In  an  attaehment  {proceeding  a  gar- 
nishee can  not  reverse  or  avoid  a  judgment  on 
account  of  mere  errors,  or  irregularities  in  pro- 
ceedings in  principal  action.  They  affect  only 
defendant,  who,  alone,  can  take  advanta^  of 
them,  and  then  only  by  appeal.  When  jurisdic- 
tion has  been  established  over  defendant  and 
garnishee,  latter  has  no  further  ri^ht  to  interfere 
with  or  inquire  into  proceedings  in  main  action 
between  defendant  and  plaintiff.  He  is  only  in- 
terested so  far  as  to  protect  himself  against  a 
second  payment  of  same  debt.  Earl  v.  Matheney, 
80-202,  '77 ;  Schoppenftast  v.  Sotlman,  21-280,  '63; 
Harmon  v.  Birchard,  8  Blf.  418,  '47;  Biehardsan 
V.  Hickman,  22-244,  '64;  WhUaker  v.  CWowrn, 
25-374, '65;  MeKee  v.  Anderwn,  85-17, '70:  0. 
&M.R.  W.  Co.  V.  Alvey,  48-180,  *73. 

2786.  A  garnishee  may  be  released  (1) 
when  he  delivers  money  or  property  in  his  pos- 
session to  officer  serving  writ ;  or  (2)  pays  money 
into  court,  or  he  must  retain  money  until  tinat 
adjtistment  of  suit.  Ryan  Y.Bnrkam,  42-507,  '73. 

2787.  A  dismissal  by  original  plaintiff  b  not 
a  final  adjustment,  if  other  creditors  have  filed. 
Id. 

2788.  Huts  ftnd  liabUltr  of  garnishee. 

Where  defendant  is  not  personally  before  court, 
garnishee  is  required  to  examine  and  know  that 
court  has  juradiction  of  subject  of  action.  0. 
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&M.R.C0.  V.  Alvey,  48-180,  '73;  &%)penAartv. 
Hoffman,  21-280,  '63.  Cf.  Harmtm  v.  Birchard,  8 
Blf.  418,  '47;  Richardxm  v.  Huhnan,  22-244,  '64. 

2769*  He  must  ezamiae  and  know  that  court 
had  jurisdiction  of  defendant  and  himself.  T. 

W.^W.ILQkt.  McNuUg,  84-531,  '70. 

^  S770.  When  court  haa  snch  jarisdiction,  his 
right  to  inquire  into  or  interfere  with  such  pro* 
oeeding  is  at  an  end.  &AoppenAaa(  t.  BoUmant  nt- 
pra. 

2771.  Judgment  against  garnishee,  as  to  the 
amount,  is  not  conclusive  on  defendant,  in  an 
action  between  defendant  and  garnishee,  but, 
amount  paid  by  garnishee  on  such  a  judgment 
may  be  pleaded  and  proved  m  a  credit  BariM 
Y.  AUbri^  29-489,  '68. 

2772.  Garnishee.  Debt  not  due.  A  pa^y 
indebted  to  attachment-defendant  by  a  note  not 
n^tiable,  not  yet  doe,  may  be  gamisheed  and 
judgment  rendered  against  him,  payable  when 
note  is  due.  King  v.Tonce,  46-246,  '74.  Cf.  1- 
156.  Uvnetim  M.  Cb.  Y.  Oateaif,  18-161,  '59; 
overruled.1 

2778.  Attachment  defendants  need  not  be  res- 
idents of  state,  and  may  be  notified  only  by  pub- 
lication. Id, 

2774.  Connerelal  paper.  In  case  indebt* 
edness  is  by  commercial  paper,  before  there  can 
be  a  judgment  rendered  against  garnishee  de- 
fendant, plaintiff  must  show  that  paper  has  ma- 
tured, and  that  at  time  of  maturity  it  was  held 
by  attachment  defendant,  or  not  in  hands  of  a 
bimHtk  holder.  CSeneay  v.  Junction  B.  Co.,  S6- 
876, '66;  King  v.  Vanoe,  mpra. 

2775.  Clarnlsiiee.  How  protected  When 
a  judgment  is  rendered  against  a  garnishee,  on 
a  non-necotiable  note  due  defendant,  such  judg> 
ment  will  protect  him  against  a  suit  by  a  bona 
fide  assignee  of  note,  if  garnishee  had  no  notice 
of  such  assignment  before  judgment,  and  court 
had  jurisdiction  of  defendant.  King  r.  Vance, 
46-246,74;  (Wt  v.  Nelem,  8  Bit  266, '46; 
OomweaY.  Hungaie,  1-156,  '48 ;  Booker  Y.  Daniek, 
ft-519,  '54:  Sheiler  v.  Tkonuu,  16-223,  '61 ;  RieK- 
terdaony.  Hickman,  22-244,  '64.   Cf.  5  BIL  320. 

2776.  Though  such  judgment  be  not  paid. 
Booker  T.  DanveU,  mpra;  King  t.  Vanee,  amtra. 

2777.  It  Is  a  good  defense  for  garnishee  to 
show  that  he  has  received  property  in  considera- 
tion of  paying  certain  debts  of  debtor,  and  a 
debt  due  frtnn  debtor  to  himself,  and  that  there 
is  no  snrplos.   (^apin  v.  Jaehon,  4fr-153,  '73. 

2778.  Liability  of  garnishee.  A  person, 
summoned  as  ^mishee,  who,  at  time  of  service 
of  process  on  him,  is  indebted  upon  notes  not  ne- 
gotiable by  law-merchant,  to  defendant  in  action, 
which  notes,  after  service  of  summons  on  gar- 
nishee, were  transferred  to  third  persons,  is  still 
accountable  to  plaintiff  in  action.  Simpton  v. 
JPbtter,  l»-429.  '62. 

27  79.  Contra.  If  notes  were  negotiable  by 
law  merchant.   Slelacm  v.  Qeneat/,  1^453,  '60. 

2780.  If  note  is  governed  by  law  merchant, 
he  is  not  liable  without  proof  that  paper  at  time 
of  trial  actually  remains  in  hands  01  debtor,  or  a 
fraudulent  assignee.  JuncL  B.  Co.  v.  Cteneay, 
18-161, '69.  CC  46-246;  26-375. 
^  2781.  Ii^onctlon.  A  garnishee  is  not  en- 
titled to  an  injunction  of  an  execution  on  a  judg^ 
ment  against  him,  as  garnishee,  although  judg- 
ment is  void  for  irregularity  in  attachment  pro- 
ceedings, if  court  has  jurisdiction  of  jud^ent- 
defendant.  No  one  hut  defendant  in  principal 
actum  can  raise  such  objections  and  he  must 


take  advantage  of  such  errors  by  appeal.  Eart 
V.  Mathmcy.  60-202,  '77. 

2782.  Garnishee.  Qnnre.  If  objection  is 
made,  can  fraudulent  transfer  of  a  claim  by  exe- 
cution-defendant be  tried  in  tra.miBhee  proceed- 
ing?  Chduufaderv.Hori^,  17-520, '61. 

2788.  If  tried,  execatlon-defendantwooIA 
not  be  a  party  to  garnishee  branch  of  suit.  Id, 

2784.  Remedy  of  garnishee.  Action  on  a. 
note.  Maker,  in  setting  up,  as  a  defense,  a  pro- 
ceeding against  payee  of  note,  to  which  he  was 
made  a  party  as  a  garnishee,  and  in  which  a 

1'udgment  had  been  rendered  against  him  which 
le  had  paid,  must  affirmatively  show  that  de- 
mand in  action  at  bar  was  same  adjudicated  in 
attachment  snit.   SamgtltrY.  Butt,  17-354,  '61. 

2785.  A  defendant  pleading  to  an  action  of 
debt  that  a  judgment  in  attachment  was  ob- 
tained against  him,  as  garnishee,  must  aver  that 
judgment  was  for  same  debt,  or  a  part  of  it,  for 
which  present  suit  was  brought  CbnuoeU  v. 
Huapate,  1-166.  '48. 

2786.  Garnishee.  Defense.  Assnmpsiton 
a  note  made  in  Ohio  and  assigned  by  payees  to 
ptaintifil  Declaration  set  out  a  statute  of  Ohio 
relative  to  assignments.  Defendant  [>Ieaded  in 
abatement,  that  before  they  had  notice  of  as- 
signment, and  before  suit  was  commenced,  B 
commenced  a  suit  of  foreign  attachment  against 
payees  for  a  debt  due  bv  tnem  to  him  ;  that  h» 
filed  his  affidavit  that  B,  one  of  defendants,  wa» 
indebted  to  said  payees,  upon  which  summons 
issued  and  was  served  on  him  to  appear  as  ^tr- 
nishee ;  that  said  summons  was  served  before  he 
had  notice  of  assignment  of  note,  and  before  com- 
mencement of  present  suit ;  that  writ  of  attach- 
ment was  still  pending,  and  that  debt  for  which 
attachment  issued  was  for  same  debt  now  sued, 
for.  Demurrer  sustained  and  judnnent  for  plain- 
tiff. Held;  pending  suit  pleadM  was  a  suit  in- 
ter parte*,  and  not  in  rem,  and  could  only  affect 
parties  in  it  and  their  pnvies.  Heid;  commence- 
ment of  asslgnee'ssuit  was  notice  to  defendants  o£ 
assignment,  and  notice  was  in  time  to  have  en- 
abled defendant  to  defeat  attachment 

Ohio  statute  must  govern  this  case.  Smith  v, 
BUUeh/ord,  2-184,  '60;  Yeaiman  v.  CWfeft,  5  BIL 
240,  '39.  Qaare:  whether  pendency  of  an  at- 
tachment suit  can,  in  any  case,  be  pleaded- 
&nWt  V.  Blateh^ord,  tapra, 

2787.  Where  an  obligor,  summoned  in  an 
attachment  suit  as  garnishee,  answers  that  obli- 
gation was  assumed  before  he  was  summoned^ 
attachment-plaintiff  can  not  reply  that  gar- 
nishee had  no  notice  of  assignment  until  after  ho 
was  summoned.  Id.   6  Blf.  660. 

2788.  In  snit  for  work  and  labor,  defendant 
answered  that  he  had  been  adjudged  to  pay  part 
of  amount  of  plaintifTs  claim,  as  garnishee  at 
suit  of  A  before  a  justice  in  another  state,  and 
offered  to  confess  judgment  for  residue.  With 
such  answer  defendant  filed  transcript  of  pro- 
ceedings before  said  justice,  and  certain  statutes 
of  said  state,  but  it  did  not  appear  that  there 
was  any  notice  to  defendant  in  said  action,  but 
that  money  was  paid  voluntarily  before  judg- 
ment against  principal  defendant,  and  npon  in- 
sufficient affidavit  agaiiut  nmishee.  Hdi;  on 
demurrer,  answer  bad.  if!  W.&W.B-0>.  Y. 
MeNvUg,  84-531,  '70. 

2789.  Debt  on  note  for  $100,  executed  by  A 
to  B,  and  by  B  assigned  to  C  Defendant  pleaded 
that" before  impetration  of  writ  in  said  action, 
domestic  attachment  was  sued  out  by  a  certain  D 
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T.  B,  and  said  debt  of  $100,  stated  to  be  due  to 
said  plaintifi*,  by  said  defendant,  was  attached 
in  his  hands  aa  garnishee."  Held;  plea  defect- 
ive. It  should  hare  stated  source  from  whence 
attachment  issued,  vhere  proceedings  thereon 
were  had.  and  that  it  was  stUt  pending  and  un- 
determined, or  that  judgment  nad  been  given 
thereon  against  defendant  as  garnishee.  MieA- 
ardion  v.  Coleman,  1  Blf.  516,  '21. 

S790.  Action  by  assignee  of  a  note  against 
maker.  Defendant  pleaded  a  Jadgment 
agatut  Urn,  as  garaisbee,  in  attachment  pro- 
ceedings against  payee,  in  favor  of  creditors. 
Sdd;  answer  good.  Creditors  in  such  attach- 
mento'vere  not  neceesary  parties.  Held;  error 
to  attack  such  judgment  collaterally  in  this 
proceeding.  Ocmad<^  v.  Dariek,  Cf. 
EbUm  V.  OiUu,  69-128,  79. 

8791.  Jodgment  against  a  garnishee  Is 
Told  when  it  was  not  shown  that  attachment-de- 
fendant  was  personally  served,  nor  that  his  prop- 
erty had  been  attached  in  county  where  action 
was  brought,  nor  that  ramiBhee  had  been  there 
mnuDoned.  •ToAiimmit.JoAiuoii,  88-441, '66. 

S792*  Theae  facta  most  be  shown  before  pro- 
cess can  issue  to  another  county  against  a  gar- 
nishee there  residing,  or  a  judgment  taken  against 
him  on  default    Reinhard  v.  Keiih,  8-137,  '51. 

279S.  Damages.  Defense  to  action  for  dam- 
ages arising  from  proceedings  in  garnishment. 
«.  Uhrig  V.  Sinae,  9t-A9S,  70. 

2794.  Party.  Any  person  indebted  to  attach- 
ment defendant  may  be  gami^beed^  and  from 
day  of  service  be  liable  to  plainUK  Qauay  v. 
JmnelUm  R.  Co.,  26-375,  '66. 

2795.  He  will  not  be  discha^ed  by  a  pay- 
ment to  defendant  or  his  assignee  under  insol- 
vent laws.  Id, 

2796.  A  person  indebted  by'judgment  to  de- 
fendant in  attachment  may  be  sommoned  as  a 
garnishee.    Halbal  v.  Stinaon,  6  Blf.  398,  '43. 

2797.  Hortfi^re  debt  partially  due.  Ck>m- 
plaint  to  foreclose  &  mortgage  securii^  six  notes, 
of  which  one  was  due.  Answer,  setting  forth 
proceedings  in  attachment  in  another  action 
wherein  defendant  as  a  garnishee  defendant  was 
ordered  to  pay  to  a  judgment-creditor  of  plain- 
tiff a  Bum  exceeding  amount  owing  to  plaintiff 
on  note  dne ;  that  plaintiff  had  appealed  from 
judgment  rendered  in  said  action  against  him, 
and  said  appeal  was  still  pending.  Hdd;  an- 
swer pood.    Greenman  t.  FxCf  54-^7,  76. 

2798.  Also  good  in  actions  by  an  assignee  of 
note,  if  judgment  was  rendered  against  maker 
before  he  had  notice  of  assignment.  Shetler  v. 
Tkomiu,  16-223,  '61;  J.  R.  Oo.  v.  Oetuay,  la- 
161,  '59 ;  Omrt  v.  Nebon,  8  Blf.  265,  '46 ;  Booker  v. 
Amteb,  5-519,  '54. 

2799.  WhatsnlJecttO.  Unascertained  dis- 
tribntive  shares  of  a  decedent's  estate  in  hands 
of  executor,  an  effects  liable  to  process  of  gar- 
nishment  StnOUm  T.  Bam,  8-84,  '56. 

2800.  A  justice  had  no  authority,  prerioosly 
to  R.  EL  '43,  to  issue  a  summons  against  an  ex- 
ecutor as  garnishee  in  attachment  Harmon  v. 
BinAard,  8  Blf.  418,  '47. 

2801.  Officer  of  mnnicipal  eorporatlon. 
Property  in  hands  of  municipal  corporation  can 
not  be  subjected  to  payment  of  a  judgment 
against  an  officer  of  said  corporation,  by  pro- 
ceeding sopplementaiy.  Walkux  t.  Lawyer,  54- 
601,  76. 

2802.  Knnlclpal  corporation.  Inproceed- 
ingB  supplementary  to  execution,  corporations, 


mnnicipal,  can  not  be  made  to  answer  as  to  in- 
debtedness by  them  owing  to  debtor,  Wdlaee  t. 
Z«i™er,54r-501,  '76. 

2803.  Board  of  eommlssionerBcan  nottbu* 
be  made  to  answer.  Id. 

2804.  Treasurer  of  a  connty  can  notbethus 
made  to  answer.  Id. 

2805.  Words  "person"  or  "corporation**' 
in  statute  [2  B.  S.  1876,  p.  231,  sec.  522,]  must 
be  restricted  to  private  or  ousiness  corporations. 
Id, 

IX.  Subsequent  Filing  Claimants. 

2806.  Dismissal.  Rights  of  subsequent 
claimant*  A  filed  affidavit,  complaint  and 
bond  in  an  attachment  iiroceeding.  Pending' 
motion  to  dissolve,  Bfiled  his  complaint,  affidavit 
and  undertaking,  and  became  a  party  to  action. 
Motion  to  dissolve  subsequently  was  sustained. 
Held;  B  was  entitled  to  took  to  attached  prop- 
erty for  his  debt  no  matter  what  became  of  AV 
attachment  Hdd;  delivery  bond  or  under- 
taking filed  by  debtor  in  A's  attachment  inured 
to  benefit  of  B.  Taylor  t.  Miatt,  51-375,  '75.. 
Also  when  plaintiff  dismisses.  Bngg't.  J<m»an,. 
18-137,  '59. 

2807.  A  subsequent  creditor  so  filit^  is  en- 
titled to  look  to  garnishee.  Ryan  v.  Burleam,  42— 
607,  '73. 

2808.  Also  when  case  originally  commenced, 
in  justice's  court  and  was  certified  to  circuit 
court,  where  subsequent  claim  was  filed.  Rya» 
T.  Buntam,  at^mi. 

2809.  DlsmissaL  And  when  original  actioa 
was  dismissed  and  settled  with  defendant  oa 
same  day^  in  evening,  subsequent  claim  was  filed 
and  garnishee  defendant  had  surrendered  sp- 
orty without  actual  notice  of  latter  claim, 

V.  Burhan.  supra.   Cf.  18-437. 

2810.  An  attachment  was  issued  in  favor  of 
A.  Fending  suit  B  filed  in  case  an  affidavit  of 
a  debt,  etc.,  and  a  bond,  etc.  Writ  was  after- 
wards dismissed  as  to  A.  Hdd;  suit  was  at  aik 
end.    (Hwn,  v.  Sh^>herd,  8  Blf.  147.  '46. 

2811.  Issues  between  attaching  creditor* 
as  to  validity  of  their  respective  claims  may  be 
joined  and  trial  had  thereon,  when  defendant 
does  not  appear  and  defend.  V.  &  Express  Co. 
V.  Lucas,  8fc-361,  '71 ;  Lyik-v.  Xjrfte,  87-281,  71. 

2813.  Filing  subsequent  claims.  Original 
attachment  suit,  with  claims  filed  under  it,  con- 
stitute for  some  purposes  but  one  suit  (Xitey  v. 
Shepherd,  8  Blf.  146,  '46.  CL  EMtrkia  v.  I%tch, 
2-90,  '50, 

2818.  For  some  purposes  thn  constitute  sep- 
arate suits.  ZugeMager  v.  Doe,  t-296,  '48 ;  Ha^ 
demon  v.  Blim,  8-100,  56. 

2814*  By  statute  of  '52,  every  creditor  of  an 
attachmen^ebtor  has  a  right  to  file  under  orig- 
inal attachment  at  anytime  while  same  is  pend- 
ing, and  all  such  creditors  have  a  right  to  snare,, 
pro  rata,  in  distribution,  which  mnst  of  necessity 
be  postponed  till  all  claims  are  adjusted.  Hen- 
derson V.  Blws,  supra. 

2815.  Suit  commenced  by  attachment  under- 
which  claims  other  than  that  sued  upon  were 
filed.  Judgment  at  regular  term  in  favor  of 
plaintiff's  claim.  Cause  as  to  garnishee^  con- 
tinued to  a  special  term,  without  entry  of  con- 
tinuance as  to  unadjusted  claims.  At  special 
term,  claimants  offered  to  make  proof  of  their 
claims,  and  praved  judgment  and  a  pro  rata  dis* 
tribution.  Hda;  court  was  bound  to  adjust  alt 
claims  filed  under  original  suit,  at  special  term. 
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or  postpone  dbbibutioa  asked  on  ori^nal  claim 
till  another  term,  when  they  might  oe  adjusted. 
Hdd;  judgments  rendered  upon  such  claims  at 
special  term,  are  not  nullities,  and  can  not  be 
collaterally  impeached.  Id, 

2810.  Filing  nnder  lien.  Whei«  attach- 
ment proceedings  have  been  commenced  {al- 
though in  J.  F.  court  and  an  appeal  taken  to  C. 
C  court),  and  "  before  final  adjustment,"  a  credi- 
tor of  attachment-defendant  file^a  complaint, 
affidaTit  and  undertaking,  and  there  is  any  thing 
in  record  showing  an  intention  to  file  under 
original  proceeding,  it  will  be  held  that  he  be- 
came a  party  to  original  proceeding.  Lien  of 
all  filing  creditors  dates  from  time  of  service  of 
original  writ  Smn  r.  Burkam,  42-507,  '73, 
ISturgia  v.  Booers,  26-1,  '66,  distinguished.] 

2817.  Affidavits  of  creditors  subsequently 
filing,  need  not  set  forth  same  cause  of  attach- 
ment. Id. 

2818*  No  new  writofgamishment  is  required. 
Myanv. Surkam,  supra;  Schmidt  v.  CoUey,  29-120, 
*67. 

2819.  Original  creditor  can  not  object  to  a 

judgment  taken  by  a  creditor  subsequently  filing 
without  defaulting  defendant.  It  is  a  harmless 
tanoT.    OmpUm  y.  Crone,  58-106,  '77. 

28S0.  When  a  creditor  comes  in  during 

pendency  of  attachment  commenced  by  another 
to  obtain  a  judgment  under  statute,  his  claim 
must  be  set  forth  with  same  certainty  that,  in 
any  other  action,  is  required  in  a  declaration. 
GiUy  V.  Breckenridge,  2  Blf.  100,  '27. 

2821.  Subsequent  creditors.  A  writ  of 
attachment  is  a  lien  npon  property  of  attach- 
ment-defendant, from  time  it  is  placed  in  sher- 
iff's hands.   SMrk  t.  WOacm,  18-129,  '59. 

2832.  Claims  of  other  creditors -filed  under 
an  attachment  suit,  are,  under  our  statute,  Hens 
from  time  original  writ  was  placed  in  hands  of 
aherifl",  and  take  priority  of  judgments  rendered 
after  sherifi*  received  writ,  even  where  such  judg- 
ments were  rendered  before  filing  of  snch  claims. 
Id. 

2828.  Practice.  Under  section  23,  R  S. 
*43,  p.  767,  attaching  creditors,  having  obtained 
judgment  at  law,  must  proceed  at  law ;  and  ques- 
tion, whether  garnishee  has  illegally  disposed  of 
attached  property,  after  service  of  writ  of  attach- 
ment, is  triable  at  law,  and  not  in  equity.  St. 
John  V.  Harringlm,  8-28,  '56. . 

X.  Bights  and  Duties  of  Officer. 

8824.  Defendant,  as  aheriiT,  may  defend 

1^  showing  that  he  holds  property  by  virtue  of 
a  writ  of  attachment  against  a  third  person, 
whose  property  it  was.  It  ahowa  lUie  in  a  stranger. 
Levi  V.  Darling,  28-497,  '67. 

2825.  Cnstody  of  property.  A  sherifiTor  his 
deputy  taking  property  in  attachment,  may  keep 
it  himself,  and  receive  amount  allowed  by  court 
therefor,  or  he  may  employ  some  one  to  keep  it. 
pay  him  therefor,  and  receive  amount  collected 
as  part  of  costs,  unless  he  pay  keeper  more  than 
court  will  allow.   Jones  v.  Tkomaa,  14-474,  '60. 

2826.  Liabilities  of  plaintllT.  Although  a 
writ  of  attachment  be  levied  on  goods  which  do 
not  belong  to  defendant,  plaintiff  in  attachment 
having  taken  no  part  in  levy,  is  not  liable  for 
conduct  of  officer.  Builtr  v.  Borden.  6  Blf.  161 , 
•42;  L.  &  P.  €kmalCo.y,  He&om,  2  Bit  267, '29; 
distinguished. 

2827.  Negllgenoe  1b  sherlA  Pleading.  In 
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an  action  on  note,  judgment  was  had  against 

maker  and  earetietf.  A  judgment  of  sale  was  also 
had  for  certain  attached  property  belonging  to 
maker.  Maker  left  state.  Surety  caused  judg- 
ment to  be  replevied^  but  was  compelled  to  ^ay 
part.  He  brin^  action  against  sherifi',  alleginz 
that  latter  negligently  and  wrongfully  allowed 
property  to  be  taken.  Held;  an  answer,  averring 
that  a  third  person  replevied  attached  property, 
and  made  i^aoA  his  title  by  a  judgmeut,  with  no- 
tice to  plamtifi*,  is  ^;ood.  Hdd;  an  answer, 
averring  property  did  not  belong  to  principal, 
but  to  others,  is  good.  WeUt  v.  Baldwinj  61-265, 
'78. 

XI.  Exemption. 
See  Exemption. 

2828.  Exemption  of  property  attached,  may 
be  set  up  as  a  claim  in  court  from  which  writ  is- 
sues.  StaU  V.  Manly,  15-8,  '60. 

2829.  A  claim  of  exemption  can  not  be  in- 
terposed where  property  has  been  seiied  by  vir- 
tue of  an  attachment,  after  judgment  in  attach- 
ment proceedings  ordering  sale  of  specific  articles 
of  property.  SuUimn  v.  Winsiow,  22-1^  '64; 
Slauqfiler  v.  DeHney,  56-49,  '60. 

2830.  Because  judgment  concludes  question 
of  exemption,  as  well  as  others.  Id. 

2831.  Res  af^ndicata.  Exemiition.  When 
a  court  has  jurisdiction  of  parties  in  an  attach- 
ment proceeding,  and  has  rendered  judgment 
that  property  attached  was  subject  to  attach- 
ment, and  that  .it  be  sold,  etc.,  attachment  de- 
fendant is  bound  thereby,  and  can  not  maintain 
a  separate  action  to  declare  judgment  and  sale 
void,  for  reason  that  property  was  not  subject  to 
attachment.    Boies  v.  -Sjwmer,  45-489,  '74. 

2832.  After  a  judgment  that  property  u  sub- 
ject to  attachment  and  an  order  for  sale  of  it  is 
made,  defendant  can  not  claim  it  exempt  from 
sale  on  final  process.  Perking  v.  Bragg,  28^-507, 
'68;  State  v.  Maa^,  15-8,  '60.  Cf.  75-608. 

ATTACBBIENT    OF  WAXBR- 
CRAPX. 

See  AOmiratt^. 

2838.  Water-crafts  charged  for  supplies. 

Where  one  sues  for  price  of  supplies  by  way  of 
attachment  against  boat  to  enforce  a  special  lien, 
he  must  prove  that  there  was  at  least  an  apparent 
necessity  for  their  procurement  by  master ;  and  no 
reason  appears  why  rule  should  not  be  same  in 
a  suit  against  owners  personally.  Hdmfty.HaJr 
bert,  16-256,  '61. 

2834*  Where,  in  a  proceeding  under  section 
658  of  code,  to  enforce  a  lien  by  attachment  upon 
a  boat,  defendant  executes  a  l»ond,  under  sec- 
tion 661,  to  discharge  vessel,  other  claimants  can 
not  afterwards  become  parties.  Scott  v.  McDonaM* 
87-88,  '66. 

8885.  In  8Uch*proceeding.  judgment  may  be 
rendered  against  principal,  who  came  in  as  mas- 
ter and  procured  release  of  boat;  but  not  against 
surety,  not  a  party  to  proceeding.  Kunis  v.  Bright, 
12-313, '59. 

2836.  Proper  to  ttr  cause  as  fu^ainst  master 
personally.    Lane  v.  Leet,  2-635,  '51. 

2887.  Judgment  should  be  rendered  tn  perso- 
nam  against  master,  owner  or  consignee,  as  case 
may  be,  who  causes  himself  to  be  snbstitated  as 
defendant  Braytony.  Freete,  1-121,  '48;  Jones  v. 
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ikeAaau  6  Bit  291,  *42;  Lawrene^mrgh  Ferrif- 
ioat  T.  SanA,  7-520,  ^56.    Cf.  S7-33. 

If  no  bond  be  given,  the  judgment  will 
be  tn  ran.  Jones  v.  Qnmam,  tupra.  As  in  attach- 
nMntordinarT.  Oanai-boai  SUmdart  t.  BoneL^ 
»0,  '56. 

2SS9.  Bond  in  roch  caece  stands  u  collat- 
•eral  securitj,  and  ia  similar  in  meet  respects  to 
-an  appeal  bond.   Brayton  v.  fVeete,  1-121,  '48. 

8o40*  Propertj  may  be  released  bv  appeal. 
Otnai-boat  Sutndart  Botwl,  8-270,  '56.  Appeal 
Iwnd  being  a  snbstitated  security.  Id. 

2841.  Boat  may  be  leleased  at  once  bjr  a  bond 
aecuring  debt.  Id. 

2843.  Appeal.  Master  appeared  at  trial 
before  justice,  but  did  not  give  bond  to  release 
boat  Judgment  against  boat  Master  appealed 
tocircnit  court,  ^viog  usual  appeal-bond.  In 
that  court  plaintiff  moved  to  dismiss  appeal,  be- 
cause no  bond  had  been  given  before  justice  for 
release  of  boat,  and  substitution  of  master  as  de- 
fendant. Cross-motion  for  leave  to  file  bond. 
■Court  overruled  latter  and  sustained  former  mo- 
tion, dismissing  appeal.  ifeU/  that  C  C.  ened 
in  dismissing  appeal.  Id. 

2845.  A  coal  dealer  was  aocustomed  to  furn- 
ish coal  to  a  boat  on  credit  of  owner.  It  was 
leased  to  C.  Owner  informed  dealer  of  fact,  and 
told  him  not  to  furnish  coal  to  boat  at  his  ex- 
pense. Htld;  dealer  could  fumieh  and  ehargeto 
ioaL  Lawrenedmrgk  Ferry-boat  v.  Smith,  7-520, 
*6«. 

2844.  WAter-eraft  law  of  Indiana,  providing 
for  enforcement  of  Hens  by  attachment  on  ves- 
.-sels,  does  not  extend  to  oontractfl  made  and 
broken  oat  of  this  state.  Coplingtr  v.  Steam- 
hoal  David  Gibson,  14-480,  '60;  ^itajtUoal  J.  P. 
IWt.  RiehanU,  »-«26,  '57. 

2845*  It  seems  that  plaintiff  in  an  attach- 
ment suit  under  statute  may  move  for  leave  to 
amend  his  complaint,  and  to  have  process  against 
peison,  so  as  to  change  his  proceedings  to  a  com- 
mon-law action.  VojplMger  v.  Steam-hoat  Damd 
Qihmm,  aupra. 

2846.  Law  of  a  foretirn  state  will  not  be 
'enforced  in  this  state,  unless  law  be  pleaded 
■and  proved,  and  even  then,  no  further  than  our 
practice  will  enable  court  to  enforce  it.  Id. 

2847.  In  a  proceeding  In  attachment 
^ninst  a  steamboat,  under  article  2  of  chapter 
42  of  B.  S.  '43,  glTlng  of  a  bond  for  discharge 
of  boat,  operates  virtually  to  set  aside  a  prerioos 
judgment  by  default  rendered  against  bMt  Car- 
ion  y.  Steam-boai  Talma,  8-194,  '51. 

2848.  Where  a  judgment  had  been  rendered 
by  default  against  Doat  and  one  of  defendants  at 
term  of  court  next  after  rendition  of  judgment 
moved  to  set  it  aside,  it  was  held,  that  sncn  de- 
fendant did  not*  by  making  motion,  walre  aar 
•^eetloB  to  attacWnt.  Id. 

2849.  Attaohment  against  a  eanal-boat  for 
articles  fumislied  for  boat  at  request  of  master. 
Attachment  was  served  on  boat  and  notice  given 
master.  Jostice's  record  shows  a  bond,  of 
same  date  as  attachment,  executed  by  master  and 
H,  conditioned  for  payment  of  all  demands 
which  might  be  adjudged  in  said  cause  due, 
which  was  approved  by  justice.  Transcript 
does  not  show  any  nse  made  of  bond.  No  mo- 
tion was  made  for  discharge  of  boat,  nor  was 
hoai  disdujrged.   HUd  ;  case  stood  as  if  no  bond 


had  ever  been  given.  Ocmalrboai  Odd  FeUov 
V.  SleiMrt,  2-240,  '60. 

2860.  Under  art.  37,  2.  B.  S.  '5^  183,  com- 

Slaint  must  allege  particulars  of  claim,  amount 
ne,  and  a  demand  and  refusal  to  satisfy  debt 
due  or  damage  done.  Skmuldmg  v.  Harvtv,  7- 
429,  '66. 

2851.  Omission  In  affldarft  of  name  of  per- 
son who  contracted  debt,  is  fatal.  Caraon  v. 
Steamrboat  Talma^S-194, '51 ;  Sleam-boai  Tom  Bow- 
Hag  V.  Hough,  5  Blf,  188,  '89. 

2852.  lliere  can  be  no  sentence  against  boat, 
unless  seized  by  virtue  of  a  writ — seizure  can 
only  be  shown  by  officer's  return.  Steam-boat  Tom 
Bowling  t.  Hough,  5  Blf.  188,  '39. 

285il.  Water-craft.  Jnd^ent  If,  in  a 
suit  for  an  attachment  against  a  steamboat,  no 
person  appear  and  make  himself  a  defendant, 
there  can  oenojudgmenttnMrsonam.  Steam-boat 
Tom  BowUng    Ho^h,  6  Bit  188,  '39. 


ATXORNBir. 

8M(XiihI'irome»iimgmdI>klrietJUti>n^ 

I.    Otnemtty.  Duty  ex-offtdo. 

II.   Belation  to  CKenL 

III.  Authority. 

IV.  Fower  of  Attorney. 

V.    AmoitUed  to  A^  /or  Pauper. 
VL  Champerty, 
VI  I.   lAabUity  to  Qimt, 
VIIL   Diabarment  emd  AmuAmotf. 
IX.  Cbmpensofton. 

(a)  Bemedy. 

ih)  Part  <^  CotdmO. 

(c)  Part  ^  Damages. 

(d)  Value. 

X.  Cnnmttnunfions — When  I^ivQegcd. 

h  QeneraUf.  Dotjr  Ex>Officlo. 

2854.  Attorney  of  creditor  may  make  af* 
fldarlt  instituting  proceedings  supplementaiy 
to  execution.    JSien  v.  Emton,  65-113,  '78. 

2855.  Affidavit  for  change  of  venae.  Party 

himself,  and  not  his  attorney,  must  make  and 
file  affidavit  for  change  of  venue  of  a  cause  from 
a  judge,  on  account  of  bias  and  prejudice  of 
juoge,  under  specification  7,Bec.  207, 2  kS.  116. 
(R.  S. '81,  412.^   Stevens  V.  Burr,  Bl-m, '78. 

2856.  An  attorney  ma^  become  surety 
and  make  affidarlts  for  his  clients  in  attach- 
ment proceedings.    Abbott  V.  Zeigler,  9-511,  '57. 

28i>7.  Snretles  on  bond.  Role  of  court. 
Appeal  bond  was  executed  by  attorneys  as  sure- 
ties. A  rule  of  court  forbade  attorneys  from 
being  sureties.  Held;  though  attorney  may  be 
subject  to  contempt,  they  are  liable  on  bond; 
error  to  dismiss  appeal  for  such  cause.  O.AM. 

5.  a.  T.  Hardy,  6¥-454,  78. 

2858.  A  mere  entry  in  case  of  an  attorney's 
name  is  not  an  appearance.  Ocaaacfy  t.  Bad, 
4  Blf.  178,  '36.  Cf.  Sa-466. 

2859*  Attorneys  appearing  for  their  clients, 
can  not,  under  section  347,  (K.  S.  '81,  630),  re- 
serve and  present  a  question  as  to  right  of  each 
other  to  appear  and  practice  under  act  of  March 

6,  '65,    Pierce  v.  Wast,  29-266,  '68. 

2860.  Statute  of  '17,  requiring  attorney  at  law 
to  take  oath  that  he  has  not  been  concerned  in 
a  duel  since  Jane  29, 16,  and  will  not  engage  in 
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one,  is  not  uncoostitationaL  Blaie'a  Cote,  1  Blf. 
483,  'IS. 

2861.  Officeofcounselandattomeyisofl^is- 
lative  creation.    Blake's  Gae,  1  Blf.  483,  '18. 

2863.  Act  March  6,  *65,  (T.  B.  S.  '81, 
2020,)  disqnalUytiig  county  recorders  from 
practicing  law,  is  constitntionaL  JUcCra^en  ▼. 
State,  27-491,  '67. 

286S.  Attorneys  can  not  appear  for  Infants 
in  any  case.    WetheriU  v.  Harm,  67-462,  '79. 

2864.  Attorneys  can  not  withdraw  ap- 
pearance without  permission  of  court  Si/mmes 
V.  Maaor,  21-143,  '33. 

2865.  Lieense  to  practice.  One  who  has 
been  practicl^  as  an  attorney,  will  be  presumed 
to  have  been  licensed  to  practice.  Ex  Forte  IVtppe, 
66-53L  '79. 

2866.  Ad  attorney,  appearing  as  a  mere  ami- 
eut  eurut,  can  not  except  to  a  ruling  of  court 
Cmrad  t.  Johnson,  20-421,  '63;  Knighl  v.  Low, 
16-374,  '60;  Cbn^Wf  v.  Suxaey,  12-70,  '69;  HwA 
T.  (Wid.  257,  '59. 

2867.  Aetuiff  for  opposite  parties.  In  suit 
to  foreclose  a  mortgage,  against  a  junior  incum- 
brancer and  a  purchaser  of  equity  of  redemp- 
tion, latter,  having  made  default,  filed,  by  plain- 
tiflTs  attorneys,  an  answer  to  cross-complaint  of 
former.  Held;  such  attorneys  did  not,  by  such 
appearance,  place  themselves  on  opposite  sides 
oi  same  questionr  and  sach  am>earance  was  not 
imprcmer.    WoUom  v.  /W6er,  tf2-103, 78. 

2868.  Doable  eapacitf.  An  attorney  is  never 
allowed  to  ekan^  ndes  in  same  suit,  or  receive 
fees  of  two  adveisaries  in  one  cause ;  but  where 
an  attorney  has,  in  course  of  other  business,  ob- 
tained a  knowledge  of  matters  connected  with 
suit  in  question,  courts  will  not,  in  general,  on 
that  account,  restrain  an  attorney  from  acting 
against  party  thioudi  whose  business  he  obtained 
such  knowledge.  iVise  T.  O.  M.  tte^  £.  Co.,  IS- 
137,  '62. 

2869.  On  calling  of  cause  for  trial,  defendant 
presented  an  affidavit,  showing  that  one  F,  who 
was  preparing  to  assist  in  prosecution,  had  been 
emploj^ed  by  him  to  make  his  defense,  and  that  he 
had  disclosed  to  said  attorney  facts  in  case,  and 
evidence  for  his  defense,  and  moved  court  refuse 
said  F  leave  to  assist  in  prosecntion.  Held;  at- 
torney should  not  have  been  permitted  to  take 
part  in  prosecution.  fftboRv.  SEofe,  16-392, '61. 

2870.  Conduct  of  attorneys,  it  is  duty  of 
an  attorney  to  abstain  from  all  offensive  person- 
ality, and  to  maintain  respect  that  is  due  to 
court.  To  protect  itself  a^inst  a  violation  of 
these  duties,  as  well  as  against  a  contempt  of  its 
authority,  it  is  a  necessary  incidental  power  of  a 
court  of  justice,  intrusted  to  it  for  preservation 
of  its  respectability  and  indn>endence.  Redman 
T.  .SiKtfc,  28-205,  'iS7.  Ct  Brwm  Brovm,  4- 
627,  '53.   Cf.  28-47;  65-504. 

2871.  Hlscondact  In  argn»eiit.  Waiver. 
Court  may,  unless  there  is  a  gross  abuse  of  dis- 
cretion, interpose  and  stop  argument  of  counsel, 
when  he  is  discussing  matters  outside  of  facts  of 
case,  without  su^;estion  or  objection  from  op- 
posing counsel.  But  if  opposing  counsel  are 
present  and  do  not  object  to  such  conduct  of 
counsel,  error,  if  any,  is  waived  and  is  not  avail- 
able.  SL  L.&S.E.B.CO.V,  Myr1U,&\-^&&,no. 

II.  Belatlon  of  Attorney  to  Client. 

2872.  An  attorney^  in  contracting  with 
his  dlent)  must  act  with  most  scrupulous  good 


faith  and  honesty,  and  put  client  on  equal  tenmp 
with  himself.  Judak  v.  TVuataa  Ftneennes  Uttir- 
vertity,  28-272,  '64;  28-354. 

2873.  In  relations  of  principal  and  agents 
attorney  and  client,  etc.,  equity  implies  a  confi- 
dence, and,  in  alt  contrncts  between  them,  high- 
est degree  of  good  faith  is  required  of  one  in 
whom  trust  is  imposed.  It  rests  on  him  to  prove- 
that  contract  is  in  every  respect  equal,  fair  and. 
equitable.  If  he  fails  in  this,  it  is  a  case  of  con- 
structive fraud.  MeCormiek  v.  Jilalm,  6  Bit  609^. 
'41.   Cf.  88-463. 

2874.  Where  property  was  sold  on  execu- 
tion by  sheriff  for  a  groi^y  inadequate  price; 
and  purchaser  was  attorney  of  execution  plain- 
tiff, it  was  held  that  be  was  not  entitled  tOBame 
consideration  which  might  be  accorded  as  to  » 
purchaser  without  notice  of  all  facta.  LaMey 
OagaeU,  28-600,  '64. 

2875.  8et*ofr.  Relation  of  principal  and 
agent  between  a  client  and  attorney  will  not  pre- 
vent latter  from  pleading  a  set-off  of  a  noter 
against  fmner  in  an  action  by  former  for  recov- 
ery of  money  collected  and  received  by  means  oi 
agency.   NobU  v.  Leary,  87-186,  71. 

m.  Aathoritjr.  CUents,  When  Bound. 

2876.  Ratification.  Where  an  attorney  em- 
ploys another  to  assist  him,  and  client  is  present 
at  trial  and  sees  such  person  aasisting  in  con- 
ducting trial,  and  even  consnlta  with  him,  he- 
will  be  deemed  to  have  ratified  such  employment 
and  will  be  liable  for  fees  of  such  peFB(m.  Hogate 
V.  Edwards,  65-372,  '79. 

2877.  Appearance  by  state.  Prosecuting 
attorney  in  cases  to  set  aside  a  forfeiture  of  re- 
cognizance, is  proper  party  to  represent  state^ 
and  his  appearance  will  give  jurisdiction  over 
state.   State  v.  Skidder,  51-64,  75. 

2978.  Attorneys  may  show  their  antborttyfi 
by  affidavit  to  that  effect,  of  agent  of  client. 
Hughes  V.  0*6om,  42-460,  '73. 

2879.  An  attorney  can  not  appear  for  a  party 
who  had  not  retained  him,  and  did  not  deaire  iL 
Bowcn  V.  Wood,  85-268,  '7X. 

2880.  Not  allowed  to  appear.  A  motion  to 
prevent  an  attorney  from  appearing  as  counsel 
tor  a  party  to  an  action  was  sustained.  Attorney 
excepted  to  ruling,  but  not  for  or  on  behalf  of 
his  client.  Held;  exception  was  of  no  avail  on. 
appeal  in  behalf  of  party.  Bo«enbaum  v.  JUe- 
Thomas,  84-331,  '70. 

2881.  Want  of  reasonable  diligence  of  coun- 
sel is  same  as  want  of  such  diligence  of  client. 
Otx  V.  Harvey,  53-174,  76. 

2882.  Snrprise.  A  new  trial  will  not  be 
granted  for  snrprise  of  testimony  of  witnesses, 
when  party,  on  account  of  sickness,  did  not  at- 
tend trial,  and  entrusted  it  to  his  counsel,  with- 
out asking  for  a  continuance,  and  his  counsel 
not  having  informed  him  of  such  testimony  till 
after  term.  He  is  bound  by  negligence  of  his- 
counsel.    Ckxt  v.  Honey,  58-174,  '76. 

2888.  Sickness  of  coansel  employed  by  de- 
fendant to  conduct  defense,  if  such  as  to  prevent 
attendance  may  be  tnodMrioMie,  within  meaning' 
of  sec.  99  of  code.  BriOorv.  QaloM,  62-352,  78. 

2884.  Absence  of  an  attorney  regularly  em- 
ployed to  conduct  a  cause,  if  without  fault  of 
applicant,  is  cause  for  continuance,  upon  filing 
sufficient  affidavit,  .Barte/ v.  IVeman,  55-438, '76^ 

2885.  Wher&  in  action  upon  a  sherifi's  bond, 
for  failure  to  advertise  and  sell  property  of  ex- 
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ecutioQ  debtor,  defendants  answered  that  such 
failure  was  in  obedience  to  order  of  plaintiffs 
attorney.  Held :  answer  sufficient.  State  t.  Bmd, 

2888.  "Where  there  was  a  rule  of  court  that 
i^freements  as  to  proceedings  in  a  cauw  mast  be 
in  writing,  or  would  not  be  enforced.  Hdd;  a 
motion  to  set  aside  a  default  agreed  upon  by  at- 
torneys Terballv,  was  properly  OTerroled.  Bama 
T.  Smiih,  84-&16,  '70. 

3887.  In  Boit  by  a  corporation,  declaration 
need  not  aver  that  their  attorney  had  been  apn 
pointed  under  their  corporate  seat  Vanee  v.  F. 
A  M.  Bank  qflwL,  1  Blf.  80,  '20. 

S888.  Notice  to  take  de|»OBitioit8  may  be 
served  on  attorney,  and  service  proved  by  his 
written  acknowledgment.  Coffin  v.  Andtrion,  4 
Blf.  395,  '37. 

2889.  Also  notice  to  produce  papers.  Lagow 
T.  Fijitenm,  1  Blf.  327,  '24. 

2890.  Also,  an  offer  to  confess  judgment. 
EOtmd  r.  AwA,  16-21,  '61. 

8891.  Batlleatton.  A  sent  to  B,  ao  attoi^ 
neyj  a  claim  for  collection  against  C.  B  present- 
ed it  for  payment.  C  paid  to  B,  who  was  in 
office  of  B,  a  certain  sum  to  be  credited  on  said 
claim.  D  had  no  business  connection  with  B, 
and  had  no  authority  from  A  or  B  to  receive  or 
receipt  for  money,  and  vave  a  receipt  signed  B 
per  D.  Act  was  ratifietT  by  B,  but  when  he  as- 
certained that  A  had  not  received  money,  he  re- 
pudiated act.  B  never  received  money.  A  never 
ratified  act  fieU/  A  not  bound  by  payment  to 
D.    (yOmMT  V.  AntoU,  68-333,  '76. 

2892.  A,  as  attorney,  obtained  a  judgment  on 
a  note  in  name  of,  and  without  knowledge  of, 
payee,  who  afterwards  assigned  it  to  B,  and  A 
acknowledged  satisfaction  on  record  as  attorney 
and  owner.  In  a  suit  by  B,  evidence  that  B  had 
notice  of  A*8  claim,  is  admissible.  Eagle  t.  Am^ 

289s.  Attorneys  have  power  to  enter  a  re- 
traxit in  writing  for  their  client  Barnard  v. 
Daggeit,  68-305,79.  Old  practice  coiUro.  Lam- 
bert V.  SatUord,  2  Bit  137,  '28. 

2891.  Notice  to.  When  cause  has  been  sub- 
mitted to  jury  by  charge  of  court,  there  can  be 
DO  further  communication  between  them,  by  way 
of  inatmctions,  accept  in  open  court^  in  presence 
ot  or  after  notice  to  parties  or  their  attorneys. 
Bheteler  T.  ifotue,  67-414, 79.  Cf.  Jones  v.  John- 
wn,  61-257,  '78. 

2895.  Attorneys  hare  power  to  consent,  in 
opencoortto  taking  of  a  judgment  against  their 
cUent    Hwbcn  v.  AUiaim,  64-215,  '76. 

2896.  CUent  boond  byactsorhisattomey. 
A  sued  B  to  recover  a  share  of  costs  and  expenses 
paid  by  him  in  an  action  instituted  in  name 
of  both,  bsue  was  whether  B  was  a  real  party 
to  Miit,  or  had  permitted  use  of  his  name  for 
benefit  of  A.  Conversations  between  B  and  at- 
torneys of  A  in  absence  of  A,  assertiog  that  B's 
name  was  only  used  to  benefit  A  and  that  B  was 
not  to  incur  any  liability  are  admissible  in  be- 
half of  a    Bunging  v.  Doddg,  58-95,  '76. 

2897.  Neglect  of  an  attorney,  to  neglect  of 
party  emplojluf  him,  and  a  pai^  will  not  be 
enUtled  to  relieTfrom  a  judgment  by  default, 
on  account  of  such  n^;lect,  unless  it  be  shown 
to  have  been  excusable.  J^paiUdiag  t.  Thompmm, 
12-477,  '69. 

2898.  Defendant's  appearance  by  attorney 
■rereiits  bis  middiw  an/  ofejeetion  to  process. 
iOidffe  ▼.  FoMlj  3  Blf.  207,  ^SS. 


2899.  Such  appearance,  though  by  an  un-* 
authorized  attomev,  is  binding  until  set  aside. 
Bush  V.  Buik,  46-70,  74. 

2900.  Appearaaee  by  attorney  without 
authority.  Belief  and  remedy.  Under  section 
775,  when  an  attorney  without  authority  appears 
to  an  action  for  defendant,  such  defendant  is  not 
entitled  to  relief  in  a  proceeding  f^r  review.  It 
may  be,  on  a  proper  application  by  such  defend- 
ant, court  would  allow,  even  after  judgment,  an 
issue  to  be  formed  and  merits  tried,  hut  court 
will  let  judgment  stand,  and  stay  all  proceedings 
till  defendant  is  heard.  Floyd  Cknmhf,  etc,  Am. 
V.  ronuUfu,  26-348, '64;  Piermm v.  Hoiman,  5  Blf. 
482, '40.   Cf.  6-346. 

2901.  Such  is  practice  when  rifj^ts  of  no  bona 
fide  purchasers  have  intervened.  Wiley  v.  iVott, 
28-628, '64.   «.  46-70. 

2902.  Attorney.  Bights  of  practice.  De- 
fendant appears  in  open  court  and  filed  a  motion 
to  dismiss  action,  because  an  order  has  been  re- 
ceived from  plaintifi^  directing  his  attorney  to 
dismiss  suit  at  defendant's  costs.  Defendant  de- 
clared himself  read^  to  pay  costs,  and  prayed 
that  action  be  dismissed,  to  which  plaintiff,  by 
his  attorney,  objected.  Meld;  attorney  for  plain- 
tiff, as  against  defendant,  bad  right  to  refuse  to 
dismiss  action,  and  such  refusal  and  overmling 
of  motion  was  not  error.  MeQmiie&  v.  Smm, 
40-384.  72. 

2908.  Authority.  An  attorney,  having  agen- 
eral  employment  to  represent  another  in  a  com- 
promise or  settlement,  would  have  authority  to 
bind  him  in  that  compromise  or  settlemrait. 
Tamer  v.  ChnroWt,  59-279,  '77. 

2904.  Notice  to  client  to  Institute  snit.  A 
written  notice,  served  on  attorney  of  obligee  of  a 
bond  by  surety,  to  "  forthwith  institute  action 
on  bond,"  is  not  a  compliance  with  2  R.  S.  '76,  p. 
276,  sec.  672.  Notice  must  be  to  "  obligee." 
DritkiU  V.  Bd.  Qm't  WatMngtm  Co.,  68-532,  '76. 
Cf.  65-176. 

2906.  AtttfaorltT  with  eollectlonA.  When  a 
claim  is  placed  in  hands  of  attorney  for  collec- 
tion, without  any  special  instructions,  authority 
confened  upon,  and  duty  assumed  by  him,  is  to 
use  due  diligence  to  collect  it  by  suit  or  other- 
wise. He  has  no  anthortt/  to  compromise  it 
and  can  not  bind  his  principal  by  any  arrann- 
ment  short  of  actual  collection  of  money.  iSu- 
ler  V.  Edmonetm,  8  Blf.  291,  '46 ;  Jonet  v.  iZanaom, 
8-327,  '52.  Cf.  Comma  v.  Strong,  1-329,  '49; 
Kirk  v.  Hiatt,  2-322,  '50 ;  BasaeU  v.  Drummond, 
6-216,  '65  ;  COmnor  v.  Arnold,  68-203,  '76. 

2906.  A  general  attorney  for  a  counter  has 
no  authority  to  bind  county  with  a  promise  to 
pay  a  certain  debt  Holten  v.  Oom/s  Lake  Co., 
66-19^  76. 

2907.  Evidence  of  such  promise  by  attorney 
is  not  admissible  against  county.  Id. 

2908.  Attorneys  liare  no  anthorlty  to  re- 
ceipt a  Judgment  in  favor  of  their  client,  other- 
wise than  on  payment  to  them  of  money.  (Sec. 
772,  2  R.  S.  '76,305;  R.  R  '81, 974.)  Even  when 
one  of  attorneys  was  purchaser  at  sale  on  execu- 
tion issued  on  judgment  MeOormiek  v.  Woody 
etc.  Ok,  72-618,  '80. 

2900.  Such  receipt  is  not  binding  on  client. 

2910.  An  attorney  has  no  anthorlty  to  com* 
promise  with  a  debtor,  or  bind  his  principal  by 
any  arrangement  for  satisfaction  of  a  debt,  short 
of  an  actual  collection  of  money.  Wakemm  v. 
J<me9,  1-517, '49.  2  290& 
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2911.  A  ellent  ia  not  bound  hy  parol  cod- 
tnct  of  his  attorney  that  a  bill  of  exceptions 
xxaj  be  filed  after  time  allowed  hy  court  and 
statute  as  of  date  allowed.  Gobm  v.  Ooldsberry, 
72-44,  *80;  {Ridgmty  t.  Morrwon,  2a-201,  dis- 
tungaiBlied^ 

8912.  Nor  by  a  parol  agreement  not  to  take 
advantage  of  y  delay  in  taking  an  appeal,  or  for 
an  extension  of  time  in  which  an  appeal  may  be 
taken.  L.  N.  A.i&aR.  Co.  v.  Boland,  70-595,'80. 

2918.  Revocation.  There  could  be  no  occa- 
aion  to  revoke  a  power  to  make  a  conveyance, 
when  power  never  legally  conferred  any  author- 
ity to  convey.   Doe  t.  Hoys.  1-247,  *48, 

2014.  Deatk  of  elienf  termbuites  anthor- 
Itf .  Death  of  a  client  immediately  pnts  an  end 
to  any  power  of  an  attorney  to  act,*  even  to  ful- 
fill executory  agreements.  Harness  v.  State,  57- 
1,  *77;  BundUs  v.  Jones,  8-35, '61. 

IT.  Power  of  Attorney. 
See  Judgment  by  Cot^euion. 

2915.  Power  of  attomev.  Certificate  of  ao- 
tnowledgment  to  a  power  of  attorney,  executed 
\y  husband  and  wife  in  another  state,  to  convey 
land  in  this  state,  did  not  show  that  wife  was  ex- 
amined without  hearing  of  her  husband.  Held; 
attorney  was  not  authorized  to  convey  estate  of 
wife.  Bviierfeldy.BeaU,9-20Z,'51. 

2916.  B.  S.  '43,  required  that  a  power  of 
attorney  to  convey  lands,  shall  be  executed  with 
iormalities  required  in  execution  of  a  deed. 
BMeHkId  V.  BeaU,  8-203,  '51.    (R  S.  '81,  2957.) 

2917.  A  power  of  attorney  to  confess  Jndgr- 
ment  Is  not  revocable ;  but  its  validity  m&j 
be  tried  on  proper  formation  of  issues.  Kindig 
T.  March,  1^248,  *60. 

2918.  Confession  bj  attorney.  OMeetion 
to  a  confessloB  of  a  Judgment  by  an  attome  j 
without  authority  to  do  so,  can  not  be  taken  for 
first  time  In  S.  C,  when  no  motion  for  relief  was 
made  in  court  below.  Ryms  v.  King,  48-237, 
^74:  3)<nahetiyr.Anirtm,  19-406,  '62:  Jorrattv. 
.^iiwV«t463,'62. 

T.  Appointed  by  Court  tar  Faaper. 

2919.  Under  the  'statute  of '43,  a  court  could 
appoint  an  attorney  to  defend  a  panper,  from  ne- 
oessity  of  case,  without  a  statute  authorizing  ap- 
pointment, but  could  not  make  amount  of  com- 
pensation. V.  Baird,  6-13,  '54. 

2920.  Under  present  statute  court  may  also 
fix  compensation.  Bd.  ConCs  Fmntain  Go.  v. 
Wood,  85-70,  '71 ;  Gordon  v.  Bd  Cbm'g  Dearborn 
Go.,  44-475,  '73.  This  is  the  duty  of  the  court 
Kerr  v.  StoU,  85-288,  '71.  Cf.  68-^75. 

2921.  Two  attorneys.  Court  may  appoint 
two  attorneys.  Gordon  V.  Bd  Gem's  Dearborn 
Go.,  52-322,  '76. 

2922.  -Countv  will  be  liable  forservice.  Oor- 
imv.  Bd.. Cbm'a  Dearborn  Co.,  44-475,  '73. 

2923.  Change  of  venue.  Court  to  which  a 
ease  is  taken  on  change  of  venae,  may  appoint 
such  attorneys,  fix  compensation,  and  same  shall 
be  binding  on  county  from  which  case  was  taken. 
Gordon  v.  Bd.  Gom'a  Dearborn  Go.,  52-322,  '76. 

2924.  Services  fbr  poor.  Attorney  employed 
by  A  for  defendant  in  criminal  case  procured 
change  of  venue  to  another  county,  where  cause 
was  determined  and  allowance  made  attorney 
by  court,  as  for  defendinga  poor  person,  to  be  paid 
where  indictment  waslound.   After  receiving 
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such  allowance,  he  brought  suit  against  A  for 
his  services  which  he  proved  worth  much  more 
than  allowance.  Held;  such  allowance  only 
covered  services  in  county  to  which  change  was 
taken,  and  he  might  recover  for  rest  Uteek 
SiJtwmiMj  70-339,^80. 

TI.  Champerty. 

2925.  Purchase  of  land  by  an  attorney 
from  his  client,  pending  a  salt  concerning  tt, 
Is  champerty,  and  voit^  unless  made  in  con- 
summation of,  a  previous  bargain.  Wett  v.  Bay- 
iW,  21-305, '63.  Cf.  80-lo4. 

2926.  An  agreement  by  which  an  attorney  is 
to  receive  for  his  services  in  recovering  a  claim, 
a  part  of  claim  or  thing,  to  be  recovered,  is  cham- 
pertous  and  void.    Seobey  v.  Boas,  lS-117,  '59. 

2927.  Pnbltc  policy  and  champerty.  An 
agreement  by  an  attorney  to  prosecute  a  claim 
against  government,  for  compensation  contingent 
upon  success  in  procuring  Icj^lative  action,  is 
against  public  policy,  and  void.  Ooqui&jr^t 
Adm'r  v.  Beam,  21-479,  '63. 

2928.  A  elaimant  against  government  may 
appear  by  attorney,  or  in  person  before  a  legis- 
lative committee,  to  openly  and  fairly  present 
facts  and  arguments  upon  which  he  relies  for 
recovery ;  but  he  can  not  do  this  secretly,  nor 
resort  to  deceit  or  undue  means,  by  bribery,  or 
other  corrupting  influences.  OoquUkaxPt  Admfr  t. 
Beans,  21-479,^68. 

Vn.  UablUty  of  Attomer  to  Client. 

2929.  Xegligenee.  Negligence  of  attorney, 
who  was  also  a  notary  public,  in  failing  to  re- 
cord a  mortgage,  by  filing  itwith  recorder,  within 
time  M^-eed  upon,  under  a  contract  made  by  him 
"  to  deliver  morteage  to  recorder  lor  record,  and 
to  cause  seme  to  be  recorded  within  ten  days,"  is 
ground  for  a  cause  of  action  against  him  for  dam- 
ages incurred  to  morteagee.  JsloU  v.  Harriaoa,  79- 
17,  '80. 

2930.  Fact  that  certificate  of  acknowledgment 
did  not  contain  his  seal  as  notary,  when  it  was  a 
part  of  his  employment  to  draw  up  mortgage  and 
procure  its  acknowledgment,  is  no  defense  on 
ground  that  mortgage,  if  it  bad  been  recorded, 
would  have  been  void.  Id. 

2981.  Such  defense  would  be  bad  for  another 
ground.  He  agreed  to  "  cause  mortgage  to  be 
recorded,"  therefore  it  was  his  duty  to  annex  his 
seal.  Id. 

2982.  Negligence  towards  client.  In  a 

difficult  case,  an  attorney  should  advise  his  cli- 
ent to  best  of  his  judgment ;  but  if  client  is  un- 
willing to  follow  his  advice,  it  is  safer  for  attor- 
ney to  follow  client's  instructions,  so  fax  as  rules 
of  law  may  permit.   Nave  v.  Lane,  12-31^  '69. 

2933.  But  if  attorney  does  not  do  so,  and  cli- 
ent sues  for  damages,  he  must  show,  presump- 
tively, that  he  was  injured  by  course  taken  by 
attorney,  in  order  to  recover  more  than  nominal 
dami^es.  Id, 

2934.  Liability.  A  was  entitled  to  possession 
of  a  large  piece  of  property.  He  employed  B 
as  his  attorney  in  an  action  to  recover  same. 
Jury  brought  in  a  verdict  for  plaintifi*  for  whole 
land.  B  took  and  altered  it  so  as  to  cover  a  very 
small  and  much  less,  and  a  totally  valueless 
part,  and  asked  jutr  to  find  verdict  thus  altered, 
which  they  did.  This  was  carelessness,  negli- 
gence, and  unskillfuhaesB  on  part  of  B. 
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fact  that  jary  made  verdict  as  requested  does  oot 
lelease  attorney  from  his  liability  for  his  care- 
kssaess.   Skiltm  t.  WaUaee,  86-319>  Tl. 

2983.  Liable  for  negligence.  Contribu- 
tory* A  bond  was  placed  in  hands  of  A,  an  at- 
torney, for  suit.  He  brought  suit  on  bond  in 
April,  '59,  and  dismissed  in  '61,  and  concealed 
such  fact  for  four  years  from  his  client.  Having 
lost  bond,  he,  in  '61,  brought  suit  as  on  a  lost 
bond.  Sureties,  being  only  solvent  parties  to 
bond,  filed  a  non  est  factum.  As  to  them  A  dis- 
missed suit,  without  knowledge  or  consent  of  his 
client,  and  took  judgment  against  principal. 
Action  against  estate  of  A  for  damages,  in  which 
no  evidence  was  shown  that  client  had  prepared 
to  prove  execution  of  bond  in  latter  action. 
Stm;  estate  of  A  was  liable  for  such  negligence, 
and  that  contributory  n^igence  was  not  shown 
on  part  of  his  client.  Waisde*»  AMr  v.  Cbr- 
Uik,  82-415,  '69. 

2986.  Hnl-practlee.  An  attorney  had  in  his 
hands  for  collection  certain  notes,  in  which  A,  B 
and  C  had  an  interest.  Action  by  A  against  at- 
torney and  B  and  C,  to  recover  notes.  Held; 
such  relief  could  not  he  granted  when  it  was  not 
averred  that  B  and  C  had  ^iven  their  consent 
thereto,  nor  an  ofiTer  made  to  indemnify.  Bougher 
v.Scoim,  28-583,  '64. 

8937.  An  attorney  is  always  liable  to  his 
client  for  conseauences  of  his  ignorance,  care- 
lessness or  nnskillfulness,  just  as  a  physician  is 
for  his  malpractice.  BeiUy  v.  Oamjuaighy  29-435, 
'68 

2988.  Not  liable  for  value  of  noteson  solvent 
parties  placed  in  his  hands  for  collection,  except 
on  a  showing  of  negligence,  whereby  answers  of 
notes  have  been  placed  in  a  position  rendering 
it  more  difficult  to  secure  their  money.  Such 
relief  is  never  granted  upon  a  simple  failure  to 
account  to  demand.  Bougner  v.  Seobey,  28-583, '64. 

8989.  Suspension.  1  salt  to  recover  notes 
placed  in  bands  of  an  attorney  for  coUectlon, 
or  proceeds  thereof  with  statutory  penalty  of  10 
per  cent,  is  not  a  proceeding  for  removal  or  sus- 
pension of  attorn^,  and  appeal  will  lie  from  a 
jndgment  in  his  lavor.  Bougher  v.  Scobey,  19~ 
151,  '61. 

2940.  A  person  having  claims  in  hands  of 
an  attorney  for  collection,  has  a  right  to  demand 
and  have  an  accounting,  and  an  action  will  lie 

i«x  s  reftasal  to  aecoont.  Id. 

2941.  Money  collected.  Demand.  An  ac- 
tion against  an  attorney  for  moneys  collected 
and  not  acconnted  for,  must  aver  a  demand  for 
payment  of  same.  English  v.  Devarro,  5  Blf.  588, 
Ml ;  Bougher  v.  Seobey,  28-683,  '64 ;  Black  v. 
Heneh,  18^2,  '62. 

2942.  Attorney  acts  In  a  fldnclar^  capac- 
ity towards  his  client,  and  a  discharge  in  bank- 
ruptcy does  not  discharge  obligation  of  an  at- 
torney to  pav  over  to  his  client  monevs  for  him 
collected.    Hepen  v.  Jat/ne,  39-463,  '72. 

2943.  Remedy  of  client.  Where  charges 
were  filed  against  an  attorney  at  law,  under 
statute  of  *38,  for  failing  to  pay  over  money,  etc., 
it  was  held  that  only  judgment  that  could  be 
rendered  against  him,  was  that  of  suspending 
him  from  practice  of  law,  and  latter  clanse  <n 
•tatnte,  which  provides  that  an  attorney  or  coun- 
Kllor  at  law  who  shall  fail  to  pay  over  money 
collected,  etc.,  shall  pay  ten  per  emi.,  etc.,  was 
held  to  apply  to  suits  brought  for  recovery  of 
money,  and  in  said  proceeding,  by  filing  charges, 
etc.,  it  was  held  that  defendant  might  show  cii^ 


cumstances  under  which  money  had  been  re- 
tained, in  mitigation,  if  not  in  justification  of 
his  conduct.   Vamoa  v.  Qmpton,  7  Blf.  421,  '45. 

2944*  If  an  attorney  at  law,  to  whom  a  claiia 
has  been  sent  for  collection,  employs  another  t« 
collect  it,  without  authority  from  client,  he  will 
be  liable  for  any  damage  to  client  arising 
from  negligence  or  want  of  skill  of  such  other 
attorney.    Abbott  v.  Smith,  4-452,  '53. 

3945.  A  placed  in  hand  of  B,  attorney,  notes 
against  C  for  collection.  B,  without  A's  consent, 
sent  notes  to  D,  another  attorney,  for  collection, 
who  obtained  judgment.  Afterwards  D,  as  at- 
torney of  A,  received  from  C  amount  of  judg- 
ment, which  he  converted  to  his  own  use.  /few; 
fi  was  acconntable  to  A  for  acts  of  D  to  same  ex- 
tent  that  D  was;  and  B  could  make  no  defense 
to  suit  of  A  which  D  could  make  were  he  sued  by 
A.  Held;  though  B  could  not  be  made  liable  to 
A,  for  negligence  or  want  of  skill  in  management 
of  business;  yet  he  was  liable  to  suit  of  A  m  con- 
sequence of  iVs  collection  of  money  due  from  C 
to  A,  and  of  non-payment  of  same  by  D  to  A. 
FoUard  v.  Rowland,  2  Blf.  22,  '26. 

2946.  Demand  must  be  alleged  and  proved, 
in  action  against  an  attorney  to  account  for 
money  collected.  Pierse  v.  Thornton,  44-235,  '73; 
Heddens  v.  Younalove,  46-212,  '74. 

2947.  Liability  for  interest.  Interest  on 
money  collected  by  an  attorney  can  be  recov- 
ered only  from  time  a  demand  is  made,  or  from 
date  of  a  wrongful  conversion.  WaipoU  v.  BMon, 
81-156, '69. 

Tin.  Disbarment  and  Pantehment. 

2948.  Proceedings  to  disbar.  Marion  Crimi- 
nal  Court  has  no  jurisdiction  in  proceedings  to 
disbar  an  attorney  for  receiving  moneys  to  pay 
a  fine  and  judgment  and  refusing  to  perform  his 
trust    Mattler  v.  Sehaffher,  58-215,  '76. 

2949.  Disbarment.  Mandate  is  a  proiier  pro- 
ceeding to  restore  to  an  attorney  his  right  to 
practice  where  he  has  been  improperly  suspended 
or  disbarred  by  a  judgment  which  is  a  nullity; 
but  not  when  properly  suspended  or  disbarrea. 
WaUs  V.  Bdmer,  64-493,  '78. 

29o0>  Will  not  lie  to  compel  a  judge  to  per* 
mit  an  attorney  to  practice,  pending  an  appeal 
and  supersedeas,  from  a  valid  judgment  suspeiid- 
ing  or  disbarring  him.  Id. 

2951.  Mandate  will  not  lie  from  CC  to  com- 
pel a  judge  of  C.  C.  to  permit  an  attorney  to 
practice  in  his  court,  la. 

2952.  Proceedings  to  disbar  and  to  pre- 
vent a  readmlssion  of  an  attorney  may  becom- 
menced  by  a  petition  secured  by  court.  All  per- 
sons are  interested  in  his  rectitude,  and  any  per- 
son may  oppose  his  admission  or  may  move  to 
disbar  or  to  suspend  him.  Ik  i^irte  WaUt,  78- 
95,  '80. 

2958.  Such  a  proceeding  to  prevent  admis- 
sion is  not  a  civil  action,  requiring  adversary 
pleadings.  It  may  be  commenced  even  by  an 
oral  motive.  Id. 

2954.  Pleadings  are  required  to  remove  or 
suspend  an  attorney.  Id. 

S9BB,  Former  is  a  sommaiv  proceeding,  and 
defendant  is  not  entitled  to  a  trial  by  Jury.  In 
latter  he  is  entitled  to  a  trial  by  jury.  Id. 

2956.  Readmlssion.  When  an  applicant 
files  his  petition  to  be  readmitted  to  bar  as  a 
practicing  attorney,  it  is  necessary  for  court  to 
find  that  he  is  a  man  of  good  moral  character, 
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even  when  no  resistance  is  made  to  spplication. 
Ezvarie  WoUa,  7a-95,  '80. 

8957.  A  finding  that  applicant  "  in  his  busi- 
ness relations  outside  of  his  profession,  has  been 
honest  and  upright"  is  not  sufficient  to  show 
bim  **  of  {rood  moral  character."  Id, 

2968.  Kequirements  of  sec.  780  of  the  code 
must  be  strictly  complied  with,  in  proceeding 
to  disbar  an  attorney.  Ex  Parte  Trippe,  66-631, 
19.   (R.S. '81,  976.) 

2969.  Court,  of  its  own  motion,  made  a  sum- 
mary order  disbarring  A  from  practicing  at  the 
bar  of  such  court,  without  any  charge  having 
been  filed  against  him.  Held;  such  order  void. 
Held;  appeal  would  lie  from  such  order,  and  ob- 
jection could  be  taken,  assigning  error  upon 
transcript  of  such  proceeding  in  S.  C.  Held; 
by  making  order,  court  impliedly  recognized  A 
as  ata  attorney.  Id. 

2960.  Proceedings  to  dlsbir  an  attorney  for 
a  commission  of  a  crime,  mar  precede  a  crim- 
inal prosecution.   Ex  Arte  Ifatf*,  64-461,  '78. 

2061.  Commission  of  crime  of  forgery  will 
authorize  a  disbarment.  Id. 

2062.  An  attorney  may  be  dislnrred  when 
act  was  done  intentionally  though  not  cor- 
ruptly. Id. 

2963.  Proceeding  to  dUbar  an  attorney 
under  section  778  of  code,  (R.  S.  '81,  974,)  is  by 
notice  and  motion.  When  complaint  contains 
no  prayer  for  a  judgment,  but  for  a  rule,  against 
defendant  to  pay  over  to  plaintiff  money  for  him 
collected  as  attorney,  court  has  no  power  or  juris- 
diction to  suspend  defendant  from  practice, 
though  a  personal  judgment  for  monev  due  may 
be  rendered.    He0en  v.  Jayne,  80-463,  '72. 

2964>  Under  section  779  there  may  be  coupled 
with  proceeding  to  recover  money  a  prayer  for 
suspension  of  attorney,  but  motion  or  complaint 
must  contain  allegations  necessary  therefor.  Id, 
Cf.  Bowher  V.  Scobey,  16-161,  '61. 

206^  Order  against  attorney  should  be  in 
alternative  "to  deliver  over  monejr  or  papers 
within  a  specified  time,  and  upon  failure  to  com- 
ply, •  •  to  show  cause  why  ne  should  not  be 

Sunished  for  contempt."  H^frm  v.  Ja^ne,  89- 
S3,  '72. 

2966.  Hotlon  to  gugpend.  Demarrer  toan 
entire  motion  for  a  suspension  must  be  overruled 
if  one  of  charges  or  specifications  is  sufficient. 
BeiUy  v.  Oavammgh,  82-214,  '69. 

2967.  Saspension.  Proceedings  to  remove 
or  sus^nd  an  attorney  are  statutory.  Court 
must  direct  some  attorney  to  draw  up  and  pros- 
ecute accusation,  or  it  may  be  drawn  up  by  any 
person,  and  sworn  to  by  person  making  it  No- 
tice to  attorney  of  five  days  must  be  jpfven.  Ex 
parte  Smith,  28-47,  '67. 

2968.  An  attorney  can  not  be  punished  by  a 
summary  order  of  suspension  for  a  contempt.  Id. 

2969.  Suspension  ft*om  practice.  An  at- 
torney can  not  be  suspended  from  practice  for 
default  of  his  partner,  of  which  be  had  no  knowl- 
edge, in  which  he  did  not  participate,  and  to 
which  he,  in  no  way,  consented.  Klingcnsmiih  v. 
Kt^,  41-341  '72. 

2970.  Nor  for  failure  to  collect  and  apply 
firm  assets,  assigned  to  him  in  trust,  to  payment 
of  a  judgment  rendered  against  him  for  such  de- 
fault.   Kepler  v.  KUngenimitk,  60-434,  '75. 

2971.  Reftisal  of  an  attorney  to  pay  over 
money  on  demand  is  not,  per  se,  &  breach  of 
trust  or  confidence,  or  cause  of  removal  or  sus- 
pension.  Heffim  V.  Jayne,  89-463,  '72. 


2972.  Saspension.  Retaining  money.  A 
cbaige  specifying  that  an  attorney  had  in  his 
faancU  money  belonging  to  petitioner  and  an  other, 
collected  by  him  as  their  attorney,  in  case  named, 
with  name  and  term  of  court;  amount  collected, 
party  entitled  to  money,  refusal  of  attorney  to 

fiay  same  on  demand,  or  in  anr  manner  account 
or,  isHufiicientondemurrer.  Keiify  v.QacmBauhf 
82-214,  '69. 

2978.  Enconraglng  litigation.  Specifica- 
tion should  specify  particular  case  or  cases,  in 
which  he  had  thus  violated  dut^  of  an  attorney 
so  that  be  could  prepare  to  meet  it  at  triaL  B^I^ 
T.  Oavanamk,  82-214,  '69. 

2074.  matate  concerning  snspenslon  of  an 
attorney  is  penal  in  its  nature,  and  may  receivr 
a  strict  construction.  KtingeamUkT.  S^ita;  4^1- 
341,  '72. 

2075.  A  judgment  was  rendered  against  part- 
ners in  law  business,  and  that  Imth  be  suspended 
from  practice.  Held;  one  alone  ma^  appeal  from 
BO  much  of  judgment  as  suspends  himirom  prac- 
tice, that  being  personal  to  nim,  and  distinguish- 
able from  money  judgment,  and  notice  need  not 
be  given  to  co-defendant.  Id. 

8976.  An  order  for  saspension  of  an  attor- 
ney may  be  made  with  a  judgment  for  money 
withheld.    BeiUy  v.  Odvanaugh,  82-214,  '69. 

2977-  How  panisbed.  An  attorney  at  law 
having  filed  a  petition  for  a  divorce,  which  was 
unnecessarily  gross,  and  having  deported  him- 
self improperly  in  reading  it,  court  taxed  him 
with  costs.  Held;  court  acted  within  its  author- 
ity.   Brotm  y.  Brown,  4-627,  '53. 

2078.  Negligence.  Pantstament.  It  is  com* 
petent  for  a  court,  where  an  attorney  has  Im- 
properly caused  an  execatlon  to  be  issaed,  U> 
lax  Dim  with  costs  of  a  motion  to  set  it  aside. 
Lovdcmd  v.  Jonw,  4-184,  '58. 

2079.  Snspension.  An  attorney  is  entitled 
to  a  trial  by  a  jary  of  charges  against  him. 
Beitty  v.  ChwiwaffA,  82-214,  '69.  It  was  other- 
wise under  statutes  of  '43.  Ex  Parte  iJofrtnson,  8- 
52,  '51. 

2080.  If  an  attorney  be  fined  for  contempt, 
on  account  of  advice  to  client,  he  may  have  a 
writ  of  error,   /n^  v.  State,  8  Blf.  574,  '47. 

29S1.  Appeal  maybe  had  by  accused  in  pro- 
ceedings to  disbar  an  attorney,  and  such  appeal 
shall  Bta^  a  Jodgment  of  saspension  nntil  de- 
termined in  &  (X  Bj0im  t.  JayM^  80-46^ 

IX.  Compensation. 

fa)  Remedy  for. 
Co)  Fm<^  Omtrad. 
ic)  Fees  part  ^  damaga. 
(d)  Vabie  of  Sermeee. 

(a)  BeHEDT  of  riLTTOBNEY  FOB  FeBB. 

2082.  Executors  and  administrators  are 
personally  liable  to  attorneys  at  law  for 
legal  services  rendered  in  transaction  of  busi- 
ness connected  with  settlement  of  decedent's  es- 
tate, in  absence  of  any  special  agreement  by  such 
attorney  to  look  to  such  estate  alone  for  pay- 
ment.  Long  V.  Rodman,  68^  77.  Cf.  72-455. 

2988.  Executor  or  administrator  shall  be 
allowed  therefor  by  proper  court.  Id. 

2084.  Attorney  has  an  option  to  look  to  either 
party  for  his  satisfaction.  Id.  Long  v.  Rodman, 
mpra\Nave  v.  Salmon,  51-159,  '75. 

2086.  Parol  employment  of  an  attorney  by 
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Iward  of  coonty  commiBBioners,  at  a  legal  session, 
to  defend  a  suit  against  countj,  is  valid.  Mo- 
CaUv.  Bd.  Corn's  fountain  Co.,  46-380,  74. 

8986.  SqcIi  board  has  no  authority  to  employ 
an  attorney  to  assist  in  prosecution  of  one  in- 
ilicted  for  embezzling  county  funds.  Bd.  Om^» 
^ev  Co.  T.  WaMy  «»-441,  m 

2987.  (furdiui  of  insane.  Guardian,  as 
EDcb,  of  estate  of  an  insane  person,  is  liable  for 
attorney's  fees  incurred  in  aujudication.  Broum- 
luT.Smtzer,  49-221,  74. 

2988.  Sec  15,  p.  3,  2  R.  S.  '52,  (R.  8.  '81,  260,) 
in  so  far  as  it  requires  an  attorney  to  prosecute 
or  defend  in  case  of  a  poor  person,  without  fee, 
upon  apiraintment  by  court,  is  ymd;  beiiw  in 
cmflictwith  sec  21,  art  1,  of  consUtaUon  oi '61. 
£M&«  T.  £btfe,  4-625, '53.  Cf.  6-18. 

2989.  Betunerof  an  attorney  is  good  consid- 
eration for  a  promise  to  pay  a  certain  amount, 
ftumnoftm  v.  Aatpc,  16-323,  '60. 

2990.  8ait  for  serriees.  Pleading.  In  an 

«ction  by  an  attorney  to  recover  value  of  sep- 
Tices  rendered,  client  offered  to  prove,  under  gen- 
■ml  denial,  a  special  agreement  fixing  compen- 
sation at  a  lees  sum.  Hdd;  in  mitigation  of 
dzmsges,  SQch  evidence  was  admissible  under 
xeneral  denial,  but  could  not  be  pleaded  spec- 
ially.   Bliaard  V.  Appltgaie,  61-368,  '78. 

2991.  Attorney's  contract  for  fees  or  com- 
pensation was  that  he  was  to  receive  one-third 
of  amount  collected.  Held;  he  was  not  entitled 
to  one-third  amount  collected  after  a  demand  on 
him  to  account  and  his  refusal  to  so  account. 
ikDowB  r.  Baker,  29-181,  '68. 

2998.  An  attorney  for  a  city,  in  prosecution 
•of  penal  offenses,  can  not  collect  his  docket  fees 
from  city,  even,  when  persons  convicted,  from 
whom  such  fees  are  due,  have  worked  out  fines 
and  costs  assessed  against  them  in  service  to 
<ity.   IWey  v.  CUy  Logan^aori,  5ft-508,  '76. 

2998.  In  suit  on  an  ii^unction  bond,  de- 
Tfendant  Is  entitled,  as  part  of  damages,  to 
Teaaonable  attorney's  fees  in  injunction  suit, 
where  defense  related  to  injunction  alone,and  jury 
baviog  disagreed  were  discharged,  temporary  in- ' 
junction  dissolved,  and  action  dumissed  on  po- 
tion of  defendant.  Baupnum  T.  Oily  EvanevilU, 
44-392, '73.   §5  3024-303a 

2994.  Employed  hj  one  contesting  an 
elftctlon.  A  and  B  were  contestants  before  peo- 
ple for  an  office.  B  was  elected.  C  instituied 
jTOceedings  before  commissioners  to  contest  elec- 
tion of  B.  C  requested  an  attorney  to  act  in 
matter.  Action  by  attorney  against  A  for  his 
•ervioeB.  EUd ;  error  to  instruct  that  if  defend- 
ant knew  proceedings  were  instituted,  and  per> 
mitted  them  to  proceed  without  objection,  or 
without  disavowing  any  interest  in  them,  he 
-voald  be  liable.   Sen^  r.  Jimx,  28-354,  '67. 

t99S.  Serrtees  whtm  appointed  hy  eonrt. ' 

'Where  a  court  appoints  an  attorney  to  perform 
serriees,  court  should  make  an  allowance,  which 
aaditorof  county  should  draw  his  warrant  for, 
>nd  treasurer  should  pay.  Baker  t.  Bd.  ConCs 
Kmi  Co.,  18-170,  '62. 

2996.  Compensation  for  services.  In  an 
action  by  an  attorney  for  his  services,  following 
iastmction  was  erroneous :  "  Where  there  is  a 
general  employment  for  an  agreed  sum,  of  an 
Bttomey,  that  employment  extends  until  final 
termination  of  cose  in  court  of  last  resort,  and  no 
additbnal  sum  can  be  charged  for  services  ren- 
dered, unless  there  is  an  express  agreement  to 


pay  for  same."  Bartholoimev!  v.  Lang»dale,  85- 
278,  71.   Cf.  72-182. 

S997>  Where  an  attorney  entered  into  awrit- 
ten  contract  with  a  county  board,  by  which  he 
was  to  act  as  their  attorney  for  a  specified  time, 
at  a  certain  price.  Ihbi;  board  could  not,  with- 
out his  consent,  rescind  contract,  he  being  with- 
out fault;  and  he  could  claim  each  quarter's 
pay  as  it  fell  due  under  contract,  or  for  severa,! 
quarters  after  they  became  due.  Bd.  Gomh  itp- 
pecanoe  Co.  v.  EvereU,  51-543,  75. 

2998.  Lien  for  fee  on  Judgment.  An  agreed 
statement  alleged  judgment  for  a  given  sum  for 
plaintiff  in  another  action  and  costs  to  a  laiver 
amount  against  him,  payment  of  judgment  oy 
defendant  to  clerk  of  court  before  entry  on  order 
book  next  day.  Day  succeeding,  plaintiff's  at- 
torney entetB  a  lien  on  such  judgment  for  a  rea- 
sonable fee,  which  equaled  such  amount.  Clerk, 
on  demand,  refused  to  give  up  amount,  claimiog 
right  to  apply  it  for  costs.  Judgment-plaintiff 
was  insolvent.  Attorney  sued  clerk  for  such 
money.  Held;  clerk  having  taken  money  l>efore 
passage  of  act  authoriiing  clerks  to  receive  money 
on  judgments,  took  only  as  agent  for  judgment- 
plaintiff.  Hdd;  that  attorney's  lien  was  taken 
in  time,  and  he  may  recover.  Bktir  t.  Xanntnjr^ 
61-499.  78. 

2999.  Married  woman.  An  attorney  is  en- 
titled to  a  lien  for  his  services  rendered  to  a  mar- 
ried woman  in  obtaining  her  divorce  on  judg- 
ment olitained  for  alimony.  Amount  will  he 
runilated  by  her  consent.  JhUman  T.  2Vnnyaon, 
8<M5e,  '75. 

6000.  Lien  on  Judgment.  Wrongful  sat- 
Isractlon  of  Judgment.  A  complaint  by  an  at- 
torney against  a  judgment  debtor  and  a  judg- 
ment creditor,  to  set  aside  an  entry  of  satisfac- 
tion of  a  judgment,  and  have  an  execution  issued 
for  reason  that  plaintiff  had  a  lien  on  judgment 
for  attorneys  fees,  and  defendants  bad  secretly 
entered  into  an  agreement  to  settle  and  satisfy  it, 
without  his  consent,  must  allege  amount  of  fees 
due  plaintiff,  either  bpr  stating  a  contract  as  to 
amount,  or  by  averring  value  of  services  ren- 
dered.  Dunning  v.  OaUoway,  47-182,  '74. 

8001.  Attorneys  hare  no  general  Hen  on 
judgments  for  fees.   Hill  v.  Brinkl^,  10-102,  '58. 

8002.  Sot-off.  Anattorney'slfenonaJudg> 
ment  can  not  be  affected  by  a  set-off  of  a  judg- 
ment, in  favor  of  judgment-debtor  against  judg- 
ment-creditor ;  though  attorney  at  timeof  noting 
his  intention  to  hold  such  lien,  knew  that  Judg|- 
ment-defendant  intended  to  make  such  set-off. 
Johuon  V.  Ballard,  44^270,  '73. ' 

8008.  DiTorce.  Allowance.  Court  in  de- 
creeing a  divorce  to  a  wife,  must  allow  a  reason- 
able attorney's  fee  to  be  paid  by  husband  for  wife. 
Muteelman  v.  Mvsselman,  44-106,  '73. 

8004.  And  pending  action  for  cause  shown. 
Harrettv.HarreO,  89-185,  72  ;  but  not  if  she 
has  funds  or  credit,  sufficient  for  her  expenses 
pending  action.  XcTiemer  v.  Xenemer,  86-330, '66. 

3005.  Court  can  not  In  a  divorce  case  ap- 
point an  attorney  for  an  adult  compo*  meniU  party 
to  a  suit,  against  consent  of  such  party,  and  tax 
a  fee  for  such  attorney  with  coets.  C^aadler  v. 
Ckandler,  18-492,  '69. 

8006.  Bastardx.  Attorney's  fees  of  rela- 
trix.  It  is  error  in  a  bastardy  proceeding  to 
render  judgment  against  defendant  for  attorney's 
fees  paid  by  relatnx.  Abskire  v.  Stale,  62-99,  '75. 

8007.  Married  women.  Contract.  Charge. 
Separate  estate.  A  married  woman's  contracts, 
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in  empIo7ment  of  counsel  to  protect  her  rights 
in  property  acquired  by  descent,  are  binding, 
and  a  charge  on  her  separate  estate.  Major  v. 
Sspttmea,  19-117,  '62. 

(&)  Attoknet's  Fees  Fakt  of  a  Ooxnucrr. 

8008.  Attorney's  fees  were  Included  In  a 
note.  There  vas  no  provision  therefor  in  mort- 
gage securing  same.  Two  actions  were  had  to 
coUect  claim,  one  on  note  wherein  judgment  in- 
cluded an  attorney's  fee.  Held;m  action  to  fore- 
close mortgage,  error  to  inclade  another's  attor- 
neyfeeinjudgment.  Helmet  v.  Htnkle, %Z-^1S^6. 

8009.  Atitomey's  Fees.  Indemnity.  Con- 
tract to  pay  party's  attorney's  fees  is  one  of  in- 
demnity, and  holder  can  not  recover  thereon 
more  than  will  indemnifv  him;  so  if  he  gets  his 
attorneys  for  less  than  stipulated  sum,  difference 
inures  to  benefit  of  maker  of  contract.  Kennedy 
V.  Riehardtoa,  70-521,  '80. 

8010.  Notes.  An  unconditional  stipulation 
in  a  note,  to  pay  attorney's  fees,  is  oinding. 
Qarver  v.  fWioiM,  66-191,  '79:  Smoek  v.  Ripley, 
62-81, '78.  Ct  IWey  v.  McQung,  67-10,  '79; 
Sinker  v.  KdcAer,  61-276,  '78;  Stantmen  t.  iVe, 
85-103,  '71. 

8011.  Notes.  An  unconditional  agreement 
in  a  promissory  note  to  pay  a  certain  per  centum 
attorney's  fee^  is  valid,  and  judgment  upon  such 
a  note  must  include  such  percentage.  Church- 
man V.  Martin^  &4-380,  *76;  Bromv.  Bather,  59- 
533,  '77 ;  BUUngUeyY, Dem,  11-331,  '68 ;  70-524; 
66-191. 

8012.  And  10  per  cent,  on  a  note  for  $108.50, 
is  not  excessive.  Snifcy  v.  Jtfeir,  47-559, '74.  Cf. 
78-525. 

8018.  Also  when  payable  in  event  creditor  is 
compelled  to  resort  to  lc«al  proceedinjp  to  collect 
his  demand.  Smith  v.  iSUvm,  88-321,  '69 ;  McOh- 
ews  V.  Norman,  42-176,  '73. 

8014.  DrawerSf  aeceptors  and  Indorsers 
will  be  liable  for  same.  First  Nat.  Bank  Mar' 
tinsville  V.  Ganatiey,  84-149,  '70;  &nithy.  Muneie 
NaL  Bank,  29-158,  '67. 

3015.  A  contract  to  pay  "  attorney's  fees,  if 
suit  be  instituted,"  etc.,  is  illegal  and  void. 
Cftwic&ntan  v.  MirHn,  54-380,  76 ;  contra,  Brwm 
T.JI(»ttiB6v,  17-10,  '61. 

8016.  Usury.  Pleadln;.  In  an  action  on 
a  note  stipulating  for  ten  per  cent  attorney's 
fees,  an  allegation  in  an  answer  that  such  stimu- 
lation was  intended  to  enable  plaintiff  to  receive 
usurious  rates  of  interest,  was  relevant  and  per- 
tinent. /wTpo^  P.  Mamfg  Go.  v.  Oaxen,  68- 
258,  *76. 

8017.  Daiuffes.  Attomejr'sfeeg.  A  note 

Srovided,  "  and  attorney's  fees  of  per  cent." 
Teld;  attorney's  fees  should  be  allowed  and  as- 
sessed as  part  of  judgment.   Words  "  of  per 

cent"  are  surplusage.  Strough  v.  C^ear,  48- 
100,  '74. 

3018.  Value  of  attorney's  services  must  be 
proved,  in  suit  on  note  containing  agreement  to 
attorney's  fees  on  collection.  WyojU  v.  PoUorff, 
87-612,  '71. 

8019.  That  complaint  did  not  state  amount 
of  fees  claimed,  was  not  sufficient  cause  for  re- 
versing a  judgment  which  included  such  allow- 
ance.   Boberts  v.  Comer,  41-475,  '72. 

80S0.  In  an  action  on  a  note  providing  for 
payment  of  attorney's  fees  judgment  may  in- 
clude an  amount  adjudged  for  attorney's  fees. 
Complaint  need  not  allege  that  plaintiff  had 


paid  same.  Such  agreement  to  pay  attorney's  fees: 
13  not  a  separate  cause  of  action.  JoAnaon  v.  Oos»- 
land,  84-334,  '70. 

8031.  Judgment  can  not  be  rendered  for  at- 
torney's fees  when  there  was  no  evidence  on  mat-- 
ter  except  note  providing  for  "attorney's  fees- 
for  collection."  Browner  v.  Palmer,  38-124,  '70. 

3022.  Complaint  must  contain  allegation  ot 
an  agreement  to  pay  attorney's  fees,  and  evi- 
dence is  admissible  to  support  averment.  JMort- 
«wv.  Norman,  43-176,  '73. 

8028.  An  Indorser  fa  liable  for  ^attomeT*s, 
foes  if  suit  be  instituted  "  when  such  a  stipula- 
tion is  contained  iu  note.  HiMard  v.  fbrrtBoa,, 
8&-323,'71. 

(e)  Attobnet's  Fess  Pabt  or  Damages. 

3024.  Attomer's  foes  for  services  in  a  case- 
on  appeal  to  S.  C.  are  not  a  part  of  damages, 
coverad  by  appeal  bond.  JfoU  v.  SattA,  68-188, 
'79. 

3025.  Halldons  prosecution.  A  roason- 
able  attorney's  fee  for  defending  a  malicious- 
prosecution  may  be  included  in  damages.  Zeigler 
V.  Poweii,  54-173,  '76. 

3026.  Attachment  bond.  Attorney's  foes 
incurred  in  defonding  attachment  proceed- 
insrs  are  a  part  of  damages  to  be  assessed.  Morri»- . 
V.  iVice,  2  BIf.  457, '31.  ' 

8037.  When  action  and  attachment  have  both, 
been  defeated,  a  reasonable  attorneys  fee  for  at- 
tending to  both  may  be  assessed.  WUaon  v.  Rooty 
43-486,  '73. 

S028.  Also  for  such  services  rendered  in  an- 
other county,  on  change  of  venue,  on  motion  of 
either  party.    WUaon  v.  Root,  mpra. 

8029.  In  action  on  an  arbitration  bottd^ 
plalntifr  can  not  recoTer  for  his  attomejr'S' 
fees«  or  personal  expenses  in  court  MiUer  v. 
Hays,  26-380,  '66.   Cf.  88-425. 

3030.  In  an  action  on  a  replevin  bond^ 
plaintiff  can  not  recover  for  his  lawyer's  foes, 
or  time  consumed  in  attending  court  in  action 
of  replevin,  nor  for  lawyer's  f^  in  action  on  bond. 
Dam  V.  Offir,  7  Blf.  129,  '44. 

3030a.  Obligors  of  an  injunction  bond  are 
liable  for  attorney's  fees,  paid  out  by  adverse 
party,  asdamages.  .Beesonv.Beeson,  59-97;  Raup- 
mon  V.  (%  Emmville,  44-392,  '73. 

(d)  Value  of  Sebvicbs. 

3081.  Fees  reasonable.  In  litigated  case- 
where  amount  of  recovery  ia  uncertain,  a  per- 
centage on  such  amount  is  not  reliable  criterion, 
by  which  to  measure  reasonable  attorney's  fees.. 
Hyatt  V.  Ckmentg,  65-12,  '78. 

3082.  Expert's  opinion.  Anyonewhoknow» 
what  customary  and  usual  charges  of  lawyers  are- 
can  testify  and  give  histopinion  as  to  value  of 
services  of  an  attorney.  Valueofsachservicescan 
not  be  fixed  by  a  mere  opinion  not  based  upon 
any  facts  or  knowled^  of  usual  and  customary 
rate  of  charges  for  similar  services.  MeNid  v. 
Davidton,  37-336,  '71. 

8088.  Opinion  of  one,  who  can  not  say  what 
a  reasonable  attorney^  fee  would  be,  can  not  be- 
taken to  fix  an  attorney's  compensation.  Id, 

8034.  Attorney  as  expert.  Action  by  an 
attorney  to  recover  value  of  services.  Instruc- 
tions that  value  of  professional  services  *  *  caa 
best  be  shown  by  evidence  of  "  those  en|u;aged  in. 
same  profession,"  and  when  so  "  established  by 
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•  •  credible  and  intelligent "  witnesses,  whose 

"evidence  is  not  outweighed  bj  other  evidence 
in  case,  valued  as  fixed  by  them  should  be  basis 
of  your  finding."  Sdij  erroneoos.  Btmard  r. 
AMlemtr,  61-^68,  '78. 

8035.  It  ignored  rule,  that  all  other  things 
being  equal,  value  of  testimony  of  each  witness 
depends  upon  his  knowledge  of  subject,  rather 
than  class  of  persons  to  which  he  belongs;  also, 
role,  that  a  preponderance  of  evidence  was  nec- 
essary, to  authorixe  jury  to  return  a  verdict  for 
snygiven  sum,  as  value  of  allied  services.  Id. 

MS6.  Demand  byanattoney  for  payment 

of  a  certain  sum  named  for  services  rendered,  is 
only  a  proposition  to  receive  that  amount.  If 
not  accepted  at  law,  attorney  may  prove  value 
of  his  serrices,  though  in  excess  of  his  demand. 
MOkr  r.  Seal,  26-234,  '66. 

X.  Conunnnleatlong.  When  Pririleged. 

IM7.  Belation  trf  eontmnnleatlons  and 
Rtatements  made  to  erlminal  prosecntor, 

furnished  by  state,  relative  to  CTiminals  or  per- 
sona suspected  of  crime,  are  privil^;ed.  Oliver 
V.  Rue  48-132,  73. 

8088.  It  is  not  necessary  that  a  fee  be  paid 
to  matce  a  communication  privil^^ed,  when  made 
for  purpose  of  employment  Med  v.  Smithf  2- 
160,  '50. 

S089.  When  cmsnlted  on  bnslnew  within 
socRie  of  his  profession.  Jenkiiuon  v.  iSate,  5  Blf. 
4«5i'40. 

8040k  Though  statements  and  communications 
were  made  to  attorney  of  adverse  party  to  ob- 
tain advice.    Bowers  v.  Briggs,  20-139,  '63. 

8041*  Confidential  eommnnlcatlons.  A  wit- 
ness, though  testifying  for  himself,  on  cross-ex- 
amination, can  not  be  compelled  to  testify  to  any 
confidential  convenations  had  by  him  as  client, 
with  his  attorney.    Bigler  v.  Reyher,  48-112,73. 

8042.  It  is  not  necessary  that  an  action  was 
■ending  or  in  contemplation  at  time.  Siglerr. 
B^her,  supra  ;  Bowera  v.  Briggt,  20-139,  '63, 

8043.  nnle  extends  to  communications  with 
a  legal  adviser,  "  to  get  his  leca!  opinion  as  to 
employer's  1^1  rights  and  liuiUlttes."  £onm 
V.  FouU,  16-50,  '60. 

8044.  Rule  applies  to  both  attorney  and 
client  Bigter  v.  Seyher,  supra  ;  Jenlmnon  t.  Slaie, 
b  Blf.  465,  '40.  Cf.  Boteen  v.  Briggs,  mpra;  Reed 
T.Smrt,  2-160,  *50. 

8045.  Also,  to  communications  between  at- 
torney and  interpreter,  acting  for  a  client,  speak- 
ing a  foreign  dialect    Moot  v.  Bloeh,  7-202,  '55. 

S046.  Privily  of  keeping  such  communica- 
tions confidential  is  personal,  and  may  l»e 
valred.  If  client  as  a  witness  for  him- 
self, voluntarily  discloses  confidential  communi- 
cation, he  waives  privilege,  and  consents  that 
attorney  may  be  a  witness  against  him.  Simple 
fact  that  he  is  a  witness  is  no  waiver.  (Xiver  v. 
Ptiie,  48-132,  '73. 

8047.  Converaations  between  an  attorney  and 
wife  of  his  client  are  privileged  communications. 
&TOnton  V.  .Stewart,  54-68,  '75. 

8048.  Witness  befbre  ^nd  Jnrr.  Prose- 
cuting attorney,  by  virtue  of  his  office,  is  not 
attorney  of  any  witness  who  may  be  examined 
l»y  or  Iwfore  grand  jury,  and  evidence  of  such 
vitness  before  grand  jury  is  not  a  confidential 
communication  to  prosecuting  attorney.  State 
T.  Kan  Budsirk,  fi»-384,  77. 

8049.  In  an  acUon,  hj  a  wife,  for  damage 


caused  by  a  defective  street-crossing,  a  conver- 
sation between  her  husband  and  clerk  of  a  law- 
firm,  who  was  acting  for,  and  as  a  member  of,, 
firm,  and  as  attorney  for  wife  and  her  husband^ 
is  not  admissible  against  wife.  If  hnsband  wa> 
acting  as  agent  for  his  wife,  communication  was- 
confidential;  if  not  as  her  agent,  she  was  not 
bound  thereby.  C%  Itufpoliav.  SeoU,  72-196,  '80. 


ATTORNEY  GBNBRAI«. 

80JiO.  Xttomey  general  has  right  to  su^  by- 
information  In  nature  of  ytw  varranto,  in  name 
of  state,  on  his  own  relation,  to  recover  lands 
escheated  to  state,  for  benefit  of  school  fund.. 
StaU  V.  Met/er,  68-33,  '78. 

8051.  Act  of  MarchlO,  '73,  {R.8.  '81, 5662-8,) 
repeals  act  of  March  8,  '73,  (1  R  S.  76,  816,)- 
giving  right  of  action  to  county  superintendent- 
of  common  schools  to  collect  certain  funds,  and 
act  of  May  27,'52,[1  K.S.  76, 156,]  giving  right 
of  certain  actions  to  auditor  of  state.  Such  ac- 
tions must  be  biought  by  state  on  relation  of  at- 
torney general.   Moore  v.  SUUe,  56-360,  76. 

8052.  Honey  due  unknown  heirs.  An  ac- 
tion may  be  brought  by  state,  on  relation  of  at- 
torney general,  to  collect  moneys,  in  hands  of 
executors  or  administrators,  that  escheat  to  state 
for  want  of  heirs ;  when  proper  officers  of  county 
have  failed  to  discharge  their  duty  for  twelve 
months,  to  compel  payment  of  such  moneys  to- 
treasurerof  county.   Fuhrer  v.  <Slote,  55-150, '76. 

8053.  Also  against  clerk  of  court  for  failnre- 
to  account  and  pay  over  certain  witness  fees, 
fines,  etc.    ^f(Mre  v.  StaU,  55-360,  '76. 

8054.  Also  against  any  officer  for  failure  to 
pay  over  moneys  due  to  stote,  on  failure  of  such 
action  being  brought  by  proper  officers  in  the 
county  for  twelve  monUu.  Id. 

8065.  DatT.  Fees.  Attorney  general  Is  au- 
thorized to  collect  at  once  all  amounts  paid  to 
any  state  or  county  officer,  or  any  other  person^ 
arising  from  any  source  mentioned  in  statute, 
and  not  paid  over  as  required  by  law;  also  all 
fines,  forfeitures  and  property  escheating  or  be- 
longing to  state,  not  suea  for  by  prosecuting  at- 
torney in  one  year.  Slate  t.  iMn^,  67-148,  70. 

8066.  Commissions  specified  in  statute  and  re- 
tained out  of  sums  so  collected  are  valid.  Id. 

8067.  May  employ  assistants  and  pay  them, 
not  exceeding  ten  per  cent,  of  sums  so  collected, 
and  out  of  sums  so  collected.  Id, 

305$>  It  is  his  duty  to  collect  money  due  8tat» 
from  United  States  as  mentioned  in  stetute.  Id~ 

8059.  WheredebtduefromUnitedStateshad 
a  set-off,  he  may  retain  commission  only  for 
amount  actually  collected.  Id. 

3060.  Act  of  '55,  creating  office  of  attorney 
general,  vested  appointment  of  that  officer,  for 
nrst  term,  in  general  assembly.  Collins  v.  Slate^ 
8-344,  '56. 

8061.  Failure  of  assembly  to  exercise  their 
power  did  not  vest  that  power  elsewhere.  Id. 

8062.  Vacancy  in  office  of  attorney  general 
happened  on  taking  effect  of  act  creating  office, 
and  as  act  took  effect  from  and  after  its  passage, 
such  vacancy  did  not  happen  during  a  recess  of 
general  assembly.  Id. 

3068.  Appointment  might  have  been  made  at- 
any  session  convened  by  executive  before  Octo- 
ber election  of  '56.  Id. 

8064.  Attorney  general  Is  alone  author- 
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Ized  to  appear  In  criminal  cases  for  state  in  S. 
C.   aeimti  V.  State,  24-142,  '65.    Cf.  51-201, 

S065.  A  waiver  by  county  prosecutiog  attor- 
ney in  S.  C.  avails  nothing.  Id. 

8066.  Written  oplDlon  of  attorney  general 
of  state  will  not  justify  an  act  of  an  officer  in 
Teceiving  and  retaining  certain  fees,  if  same  are 
illegal.  As  officer  is  not  bound  by  opinion,  he 
<:an  not  plead  same  in  Justification.  Docldv.Sale, 
18-56,  '62. 


JkXJCTWK  AND  AUCTIONBER. 

S067.  Lleense.  Cities  have  power  to  adopt 
-a  penal  ordinance,  requiring  an  auctioneer  to 
procure  a  license  to  sell  at  auction  either  his  own, 
or  other's  goods,  under  section  53,  clause  38,  1  B. 
S. '76,  293.  (R.S.'81,cl.38,3106.)  OUy  Ooehenv. 
Kern,  63-468,  '78. 

8068.  Tliis  power  is  a  police  relation,  id. 

3060.  Auction  sales  are  within  statnte  of 
frandSf  and  auctioneer  and  clerk  are  agents  of 
both  parties.   Iforrisv.  Blair,  80-90.  '72. 

8070.  Bat  in  a  collateral  proceeding,  a  sale 
to  an  auctioneer  by  an  administrator  is  valid. 
Saakins  v.  Ragan,  20-193,  '63. 

8071.  Sales  of  land,  as  well  as  of  goods,  at 
Auction,  are  within  statute.  Auctioneer  is  gen- 
erally agent  of  both  parties ;  and  his  insertion 
of  name  of  purchaser,  immediately  on  receiv- 
ing bid,  and  on  fall  of  hammer,  in  a  memoran- 
•dum  of  sale  containing  terms  of  contract,  is  a 
signing  in  writing  under  statute,  and  binds  pur- 
duuer.   Hunt  v.  Gr$gg,  8  Bit  106,  '46. 

AUDITOR  OF  COITNXY. 

I.  fineen  and  Dutiet. 
II.    When  Proper  Ptaiy  Plaintiff. 

III.  Halnlit^  on  Bond. 

IV.  Miecdlanmii. 
V.  Feea  and  Salary. 

1.  Powers  and  Duties. 

8072.  Special  sessions  of  tlie  board  of 
county  commissioners  may  be  called  by  auditor 
"whenever  interests  of  county  demand  it,"  and 
it  seems  decision  of  auditor  can  not  be  reviewed. 
<X»tper  V.  Keightky,  24-514,  *65. 

8078.  Auditor  need  not,  in  liis  call,  state  ob- 

S!t8  of  session,  nor  will  board,  in  their  actions, 
limited  to  objects  of  call.  Id. 

8074.  Undersec.1,  Act  of  March  7,'63(RS. 
*81, 6737,)  authorizing  special  sessions  of  board 
of  commissioners,  auditor,  da/.,  have  final  discre- 
tionary determination.  (1)  Whether  public  in- 
terests rec|uire  a  special  session;  (2)  wuetiiersix 
days'  notice  is  sufficient;  (3)  whether  an  emer^ 
f^ncy  requires  a  shorter  notice;  (4)  when  spec- 
ial session  shall  begin.  Wiigon  v.  Bd.  Om's  flam- 
iUon  a.,  68-507,  79.  Cf.  (Hwer  v.  KeiohUei/,  24- 
514,  '65;  Bd.  Om*a  AtadUm  Cb.  t.  Sixnm,  28- 
161,  '67. 

8075.  Notice  to  plat  lands.  No  owner  ia 
I>ound  to  plat  his  land  till  after  notice  given  him 
by  auditor.  It  ia  duty  of  auditor  to  give  such 
notice,  under  sections  272  and  273  of  act  of  '72, 
for  assessment  of  property.  Parker  v.  Bd.  of  Com^s 
of  Wayne  Co.,  56-38,  '77. 

,  8076.  BeUtor.  School  fiind  loans.  Sec- 
^n  12  of  an  act  in  relation  to  county  auditors 


(B.  a  '81,  5904,)  makes  it  duty  of  auditor  to  in- 
stitute suits  in  relation  to  trust  funds — as  money 
loaned  by  him  of  school  fund.  SeUUn  v.  Simon.- 
tm,  51-52,  '75. 

8077.  School  fond.  It  is  duty  of  county 
auditor  to  distribute  all  school  funds  tlirough 
and  from  county  treasurer  to  proper  officers  of 
various  school  corporations.  Dam  v.  Bd,  Cornet 
BarUiolomew  Co.,  44^8,  '73. 

3078.  Statute '61  prescribes  only  rule  for  gov- 
ernment of  auditor  in  selling  lands  mortgairod 
to  school  fund.    Webb  v.  Moore,  25-4,  '65. 

3070.  In  making  such  sale,  he  must  proceed 
strictly  in  accordance  with  requirements  of  stat- 
ute. Key  V.  Oatrander,  20-1,  '67.  (n.  B.  &  '81, 
4386,  4390-4394,  4396.) 

8080.  Connty  auditor  may  either  sell  land 
nnder  school  fnnd  mortgage,  or  recover  judg- 
ment on  debt  secured  by  such  mortgage,  or  ooth ; 
but  this  will  not  prevent  action  to  recover  for 
debt  and  to  foreclose  mortgage.  Ferris  v.  Cra- 
vene,  66-262.  79. 

8081.  Where  a  school  fani  mortgage  la 
foreclosed  an  anditor  bids  it  in  on  sale,  for 
want  of  other  bids,  a  sale  of  it  by  him  must  be 
on  a  credit  of  five  years,  and  for  a  sum  not  leas 
than  a^jiraised  value;  and  sale  without  appraise* 
ment  is  invalid.  J^'«rmv.  Cravens,  65-262,  79. 

3082.  If  officers  of  a  R.  B ,  etc.,  company, 
fail  to  return  property  of  company  for  taxa- 
tion by  July  1,  "it  becomes  dutv  of  auditor  to 
make  it  under  see.  37,  Act  '52."  L.  K  A.  M.  Cb.  v. 
<Si(il&  25-177, '66.  Gf.^T.llamato»,  5-810, '54. 

3088.  Auditor  of  state  or  any  citizen  may^ 
by  mandate,  compel  county  auditor  to  do  so. 
i^ate  V.  HanUlion,  mpra. 

8084.  Anditor  may  list  stock  of  a  national 
bonk  for  taxation,  if  officers  fail  to  represent 
stockholders.    Monroe  v.  Strader,  83-111,  '70. 

8085.  AdTerttsement  of  delinquent  lists 
may  be  contracted  for  by  county  auditor.  Law 
intrusts  duty  to  him.  County  is  liable  for  costs 
of  advertisement  to  publisher,  though  publica- 
tion was  not  made  in  time;  if  auditor  and  not 
publisher  was  guilty  of  a  violation  of  duty  in 
not  preparing  lists  sooner.  JFby  v.  Bd.  Corn's 
Rivleii  Co.,  37-347,  '71. 

8086.  Statute  authorizes  county  auditor  to 
make  a  special  contract  with  some  newspaper 
proprietor  for  publication  of  delinquent  list ; 
ana  county  board,  in  making  allowance,  must  be 
governed  by  amount  auditor  agreed  to  pay,  and  on 
appeal  to  C.  P.  C.  it  can  not,  upon  trial,  be  proved 


that  list  could  have  been  published  for  a  less 
amount.  Board  Corn's  v.  KiertAf,  14-284,  '60. 

3087.  Assessment  of  taxes.  Auditor  may 
place  assessment  upon  duplicate  after  its  deliv- 
ery to  treasurer,    trader  v.  ManviUe,  83-111,  '70. 

8088.  Turnpike.  Tax  for  construction. 
A  county  auditor  can  not  determine  amount  of 
taxes  to  be  assessed  for  benefit  of  a  gravel  road 
company,  running  througjh  three  counties,  with- 
out any  data  as  to  appraised  value  of  benefited 
lands  in  other  counties,  orwbat  sums  they  would 
produce.  An  assessment  so  made  is  guess  worlc 
and  void.   -Sim  v.  Hwr^,  44-579,  '73. 

8080.  Turnpike.  Assessments.  Duty  of 
Auditor.  Auditor  is  not  tribunal  to  decide  upon 
validity  or  invalidity  of  assessments  for  tunipike 
companies.  His  duties  are  ministerial.  Neither 
corporation  nor  persons  assessed  can  raise  airy 
question  as  to  their  validity,  unless  auditor  will 
first  place  them  upon  tax  duplicate  for  collection. 
Alter  a  demand,  auditor,  by  mandate,  may  be 
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compelled  to  pat  assessments  on  tax  duplicate 
for  collection.   State  y.  Sloui,  61-143,  '78. 

8090.  AVben  commissioners  grantapetition  for 
A  road,  it  is  duty  of  auditor  to  notify  assessors, 
and  it  is  tbeir  duty  to  report  to  him  assessment 
of  benefits.  Order  need  not  name  asBessors,  nor 
tbeir  qualifications.  QStivmv.Ea^  Ortek  Q.  J2. 
Ok,  4S-45,  '74. 

M91.  Auditor  of  connty  is  not  bound  to  ap- 
prore  an  appeil-boiid,  and  allow  an  appeal 

irom  county  commissioners  in  a  case  where  no 
appeal  tits.    Moffit  v.  State,  4<K-217,  '72. 

S098.  Orders  of  board  of  commigglonergf 
tbongh  erroneous,  appropriating  money  for  sol- 
diers bounties,  ancT  directing  auditor  to  issue 
his  warrant  therefor,  unappealed  from  can  not 
be  qaestioned  by  aaditojr  (when  board  has  au- 
Ibority  on  snbiect  matter).  State  T.  Babies,  89- 
273;72. 

MM.  Coiutjandltor  may  rive  a  quietus  for 
anooDt  of  judgment  recovered  on  bond  of  de- 
ftilting  eooBty  treasurer  without  approval  of 
coun^  commissioners.  Sate  v.  ^eW,  7(M14,'80. 

S091.  FaTment  of  Jnd^ent.  A  recovered 
jodgment  against  a  county,  and  three  days  after- 
wards auditor  issued  county  orders  to  pay  same, 
and  delivered  them  to  A,  who  received  tnem  in 
payment  of  judgment.  Afterwards  judgment 
was  reviewed  and  reversed,  and  new  trial  or- 
dered. A  pleaded  aforesaid  facta  as  constituting 
Tolantary  payment  and  discharge  of  judgment 
bj  county,  and  aa  a  bar  to  le-tnal.  Sw;  au- 
ditor had  no  power  to  contract  that  such  orders 
be  received  in  satisfaction  of  such  judgment,  and 
their  delivery  to  A  did  not  amount  to  payment. 
Ouam  V.  Bd,  Om't,  21-12,  '63. 

8095.  Constitution  of  '6l  imposes  no  duties 
apoD  county  aaditors,  but  leaves  their  duties  to 
be  d^ned  by  Ic^latnre.  Jones  v.  Owint,  4-305, 
'53. 

8096.  Creation  by  constitution  of  '51  of  office 
«f  county  auditor  in  each  county,  did  not  ope- 
rate to  revive  law  prescribing  duties  of  auditor 
of  Greene  county,  which  had  previously  been  re- 
pealed. LL 

8097.  Constitution  of  '51  did  not  extend  ope- 
ladon  of  laws  in  force  at  its  adoption  prescribing 
duties  of  county  auditon,  beyond  boundaries 
then  limiting  them.  Id. 

8098*  It  simply  declares  that  those  laws  shall 
be  in  force  nntU  they  expire  by  their  own  lim- 
itation or  are  repealed  by  l^islature.  Id. 

8099*  Office  of  county  auditor  was  first  cre- 
ated by  an  act  of  legislature  of  '41  and  duties 
pertaining  to  it,  in  counties  where  it  was  created, 
were  previonaly,  for  most  part,  performed  by 
derk  of  C.  C,  an  officer  created  W  old  and  con- 
tinned  br  new  constitution.  In  '44  an  act  was 
puwd  abolishing  office  of  county  auditor  in 
Ureene  county  and  restoring  duties  then  per- 
formed by  auditor  in  thatcounty  to  clerk.  Meld; 
clerk,  by  assuming  discharge  of  those  duties,  did 
not  become  holder  of  two  offices.  Id. 

8100.  Law  of  '44,  which  restored  to  clerk  of 
Gieeaeconnty  duties  which  had  been  transferred 
fnnn  his  office  to  that  of  county  auditor,  was 
coDtiaued  in  force  bv  constitution  of  '51.  Id, 

8101.  Auditor  of  eoniity,bj^  mandate,  may 
be  compelled  to  issue  a  warrant  for  money  al- 
lowed by  the  commissioners.  State  T.  Bue^eafB^- 
272, '72.  5  3139. 

8102.  He  may  be  reguired  by  county  treas- 
owr,  by  proper  proceeding,  to  correct  account 


current,  if  erroneously  kept.  WeB»  v,  SUtU,  22- 
241,  '64. 

8103.  Gerk  county.  County  clerk,  prior 
to  act  of  '73,  was  not  entitled  to  an  allowance  of 
three  dollars  per  day,  for  attendance  as  clerk 
upon  sessions  of  court.  Kerr  v.  Bd.  Qm'$  Foun- 
tain Co.,  47-63, 74;  Ez  Birte  McKee,  28-100,  '67. 

8104*  Koron  an  order  of  court  for  same  court. 
Bu^m  V.  EdxiU,  48-377,  '73 ;  67-383. 

810&>  Auditor  Is  net  bound  to  issue  a  war^ 
rant  forpaymont  of  same  on  order  of  court  Rud- 

II.  When  Proper  Partj  Flalntur. 

810ft.  Proper  plalntlfl^  An  action  on  bond 
of  treasurer  of  a  county  must  be  brought  by  state 
on  relation  of  county  auditor  alone.  Board  of 
commissioners  of  county  are  not  proper  co-rela- 
tors.  A  complaint  in  such  action  on  relation  of 
both  is  bad  on  demurrer.  Yaltr  v.  SaU,  68-209, 
>77;  Nealv.Staie,i9-h\'U\  Oabel  v.  MnQaMu, 
58-75, '76.  Cf.  62-183. 

8107.  Proper  party  to  sue  treasnrer.  An 
action  for  money  due  a  township  on  official  bond 
of  treasurer  of  a  county,  must  be  brought  by  state 
on  relation  of  auditor  of  county,  and  not  on  rela- 
tion of  a  township.  !D^an  v.  State,  19-49,  '74 ; 
Same  v.  Same,  49-50;  Same  v.  Same,  49-47;  Scone 
V.  Scmu,  49-46;  Same  v.  Same,  49-46;  Same  v. 
Same,  49-46 ;  Same  v.  Same,  48-45 ;  Same  v.  Same, 
49-42. 

8108.  It  can  not  be  brought  on  relation  of 
succeeding  treasurer,  and  irregularity  can  not 
be  deemed  as  amended  in  S.  C.  Snyder  v.  State, 
21-77,  '63. 

8108.  Nor,  in  such  action  for  defalcation,  on 
relation  of  treasurer  of  state;  it  should  be  on  re- 
lation of  auditor  of  state.  Pepper  v.  State,  2^ 
399, '64. 

81 10.  When  suit  maj  be  brought  on  rela- 
tion of.  Action  may  be  brought  in  name  of  state, 
on  relation  of  county  auditor,  to  foreclose  mort> 
gage  on  real  estate,  executed  to  board  of  com- 
missioners and  their  successors,  for  use  of  county, 
to  secure  payment  of  a  note  executed  to  county 
treasurer,  for  use  of  county.  VamndeM  r.  State, 
ei»-:76,  TO. 

8111.  It  may  also  be  brought  by  commission- 
ers. Id, 

8118.  Upon  failure  of  clerk  of  C.  C.  to  pay 
over  any  money  in  his  hands  to  county  treasurer, 
it  is  duty  of  county  auditor,  by  statute  of  '43,  to 
enforce  payment  ol  suit ;  but  can  not  be  brought 
on  relation  of  board  of  commissioners.  Stale  v. 
RMnson,  2-40,  '5a 

8118.  Auditor  can  not  sue  in  name  of  county, 
nor  as  auditor  of  county,  except  in  name  of  state, 
in  regard  to  certain  trust  funds.  Bd.  Com^s  FVa/ak- 
lia  CS.  V.  Mcllvain,  24r-382,  '65.   Of.  65-176. 

lU.  Liability  on  Bond. 

8114.  In  suit  upon  an  auditor's  bond,  for 
breach  in  drawing  warrants  upon  treasury  with- 
out authority,  board  of  commissioners  is  proper 
relator.  Sec.  7  of  code,  relating  to  actions  on 
official  bonds,  in  so  far  as  it  conflicts  with  sec. 
12,  act  of  May  31,  '52, 1  R.  S.  '76, 156,  (B.  S.  '81, 
6904,)  impliedly  repeals  it.  Orakam  v.  Slate,  68- 
386,  '79. 

3115.  Board  is  not,  in  any  manner,  estopped 
or  prejudiced  in  such  suit,  by  having,  in  settle- 
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ment  with  treasurer,  allowed  him  amounts  by 
him  paid  in  redemption  of  such  orders.  Id. 

8116.  What  surety  Is  liable  for.  A  county 
auditor  falsely  and  fraudulent  drew,  under  color 
of  his  office,  in  hie  own  favor,  an  order  on  county 
treasurer,  for  fees  falsely  claimed  as  due  and  al- 
lowed by  board  o!  commissionerB.  He  presented 
same  to  treasarer,  who  indorsed  it.  He  pre- 
sented and  sold  same  to  B,  who  bona  fide  pur- 
chased, relying  upon  tame  as  a  county  oraer. 
Treasurer  refused  payment.  Action  by  state  on 
relation  of  B,  against  sureties  of  the  auditor. 
Held;  sureties  not  liable.  Act  of  selling  order, 
which  injured  B,  was  not  his  official  act  State 
T.  Kent,  68-112,  '76. 

IT.  Hlgeellaneons. 

8117.  Proceedings  supplementary.  Prop- 
erty in  hands  of  a  board  of  county  commissioners 
can  not  be  subject  to  payment  of  a  judgment 
against  auditor  of  county  by  proceedings  sup- 
plementary.   Wallace  v.  Lawyer,  54-501, '76. 

8118.  AnanditorofaeooAtj^byaeceptinir 
of  office  of  major  of  volanteers  in  U.  8.  army, 
Tacates  hts  offlee.  Mehringer  t.  'State,  20-103, 
'63.    Cf.  19-351. 

8119.  Acting  by  deputy.  J2«eem«  that  act  al- 
lowing officers  who  enlist  in  army,  to  retain  their 
offices  and  occupy  them  by  deputy  (acts  61,  p. 
40)  so  far  as  applicable  to  county  auditors,  is  un- 
constitutional. Suae  V.  AUea,  81-516,  '63.  (v.  B.  S. 
'81,  6568.) 

8120.  An  electloa  for  auditor  for  want  of 
BOtlee  that  it  is  to  take  place  is  not  void.  Slaie 
T.  JoiKS,  l»-356,  '62.  Cf.  18-346;  17-554. 

8121.  Term  of  office  of  one  elected  to  office 
of  auditor  of  a  county  at  October  election  in  '67 
commenced  as  soon  as  he  should  qualify.  Doug- 
Uuis  V.  SuUe,  81-429,  '69. 

8122.  Section  1,  act  May  31st,  '52,  was  re- 
pealed by  implication  by  act  of  March  3d, '55.  Id. 

8128.  County  warrantsissuedbyauditorare 
not  commercial  paper,  and  do  not  cut  off defenses, 
even  in  hands  of  bom  fide  holders.  State  y.  Ben- 
wn,  70-481/80.. 

T.  Fees  and  Salary. 

8124.  Under  sec.  22  of  act  of  Harcli  81, 
'70,  county  auditor  is  entitled  to  receive  an- 
nually, regardless  of  population  of  his  county, 
$1,200  for  his  serrices,  and  $100  for  making  re- 
ports to  auditor  of  state.  E<her  t.  Bd,  Corn's,  70- 
831,  '80. 

8125.  When  population  of  his  county  ex- 
ceeds 15,000,  he  is  entitled  to  additional  sum  of 
$125  for  each  1,000  inhabitants  in  excess  of 
15,000  up  to  20,000,  and  to  $100  for  each  1,000 
in  excess  of  20,000.  Id. 

8126.  When  serrices  are  rendered  by 
BnceessiTe  auditors,  in  mana^ng  school  fund^ 
compensation  must  be  apportioned  between 
them,  but  whole  compensation  can  not  exceed 
amount  fixed  by  law.  Wright  t.  McGinnis,  87- 
421,  '71. 

8127.  When  successor  has  received  compen- 
sation on  a  warrant  to  him,  he  is  liable  to  his 
predecessor  for  his  pro  tanio  share.  Id, 

8128.  Aadltor  of  county  is  entitled  to  no 
special  fees  nor  compensation  from  county  com- 
missioners for  posting  up  notices  of  sales  of 
property  mor^aged  and  forfeited  to  school 
nind,  under  sees.  12  and  15  of  fee  and  salary  act 


of  March  12,  '75,  1  B.  S.  '76,  471,  nor  his  agent- 
Agent  must  look  to  auditor  personally.  Bd.\jonCs 
MtrrUm  Co.  v.  Leslie,  6^-492,  '78. 

8129.  Commissioners  of  county  can  not,  with 
assent  and  upon  agreement  of  county  auditor, 
allow  him  an  annual  salary,  payable  quarterly 
out  of  county  treesuty,  in  lien  of  specific  allow- 
ances which  board  is  authorized  to  make  him 
for  services  rendered  by  him,  nor  can  any  such, 
contract  and  payment  be  a  bar  to  an  action 
against  board  for  his  proper  l^al  allowance  bat- 
amounts  so  paid  may  be  set-on.  Ke^hti^Y.  Bd, 
Om's  Futnam  Ccr.,  43-576,  '73. 

8130.  Fees.  Under  school  law  of  '65,  and 
section  8  of  act  of  '55.  Cf.  Ilfield  v.  Bd.  Cbm'» 
Porter  Cfa.,  20-593,  '68. 

8181.  He  is  entitled  to  fees  for  Issoing- 
connty  orders  but  not  for  canceling  them.  Id. 

8182.  Not  entitled  to  an  additional  fee  for 
seal  of  board  of  commissioners.  Id. 

8138.  Auditor  of  county  is  entitled,  as  fees 
for  managing  school  fhnd  of  county,  to  one  per 
cent,  per  annum  upon  whole  amount  of  perma- 
nent fund.  Bd.  Com'a  Greene  Co.  v.  Stropett  58— 
54,  '77:  88-492. 

81S4.  By  words  "school  fond  of  county,"  it 
is  not  intended  to  include  fund  "denominated 
school  revenue  for  tuition."  Bd.  Corn's  v.  Slropea^ 
supra-  Hanhn  v.  Bd.  Corn's  Floyd  Co.,  58-123,  '76. 

8135.  County  auditor  can  not  be  allowed  for 
postage  stamps  or  P.  0.  box  rent.  Banlon  v. 
Bd.  Corn's  Flovd  Co.,  63-123,  '76. 

8188.  Notice.  Auditor  is  entitled  to  fees  of 
twenty-five  cents  for  each  notice  to  ownerg  of 
lands,  to  cause  their  lands  to  be  platted,  as  re- 
quired by  sections  272  and  273  of  act  of  '72,  pro- 
viding for  a  uniform  assessment  of  property  to 
be  paid  by  county.  Pirker  v,  Bd.  Com  a  Waxpiei 
Co.,  50-38,  '77. 

8187.  Salary  of  county  auditor.  Section  II 
of  act  of  March  12,  '76,  which  ^ives  an  increased 
compensation  to  county  auditors  in  counties 
where  population  exceeds  fifteen  thousand,  and  i» 
not  unconstitutional  or  local  and  special.  .Bonftm 
V.  Bd.  Corn's  Floyd  Co.,  58-123,'76.  (R.8.'81,5907.) 

8188.  Construction.  Where  statute  bases 
salary  on  population,  it  looks  only  to  last  census 
taken  by  U.  ».,  and  allows  $125  for  eaeh  thousand 
over  15,000;  fractions  are  not  considered.  Id, 

8189.  Under  act  March  10, '71,  auditor  could 
not  be  compelled  by  mandate  to  draw  a  warrant 
fn  favor  of  criminal  judges  for  a  salary  in  ex- 
cess of  $2,000,  in  a  county  not  containing  a  city 
with  a  population  of  40,000.  SaUr.Beitt.  88- 
159, '78.  1 3101 


AUDITOR  OP  8TAXB. 

8140.  Attorney  general.  Act  defining  Ills 
dnty.  Repeal.  Act  of  March  10,  '73,  repeals 
act  of  May  27,  '52,  (1  R.  8.  '76,  p.  156,)  giving 
right  of  certain  actions  to  auditor  of  state.  Such 
actions  must  be  brought  by  state  on  relation  of 
attorney  general.  J/(wr«  v.  5S!«(«,  55-360, '76.  (v. 
R.  S.  '81,  5662,  5668.)    Ct.  67-148. 

8141.  Relator.  Auditor  of  state  is  proper 
relator  to  bring  suit  to  foreclose  interest  under 
a  title  bond  executed  by  state  for  sale  of  lands. 
McOadin  v.  Slaie,  44-151,  '73. 

8142.  Also  to  recover  money  due  to  state 
from  a  county  treasurer.  Pqmer  v.  l^ate,  22-399, 
'64.  Cf.  40-42, '51. 

8148.  Also  to  require  county  auditor  to 
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make  out  a  list  of  tazables  ot  railroad  or  other 
company,  on  its  failure  to  furniBh  one.  J^aie  v. 
HamiUon,  5-310,  '54. 

8144.  He  is  proper  person  to  direct  manner 
in  which  assessments  K>r  plank,  macadamized 
and  gravel  roads,  under  act  of  Mar.  1 1,'67,  should 
be  added  to  be  added  to  tax  duplicate.  C.  &  W. 
ar.&.Co.v.  Bbtekj  S2-468,  70. 

8145*  Mandate  will  lie  to  compel  auditor  to 
act  according  to  his  discretion  and  judgment, 
but  not  to  exercise  them  in  a  particular  manner. 
HotUdaav.  Henderson,  «7-103,  '79. 

8146.  Mandate.  Execntion  of  deed.  Au- 
■ditor  of  state  may  be  compelled  hj  a  writ  of  man- 
■date  to  issue  a  certificate,  or  deed,  to  purchaser 
of  a  lot  from  agent  of  state,  when  purchaser  has 
made  proper  demand,  tender,  and  has  legal  right 
«f  poesesiuon.  Smith  r.  Titlboa,  1 1-144,  ^58.  Cf. 
Sendxnm  V.  Suue,  6^-60,  *76  ;  72-266. 

8147.  An  appropriation  of  money  to  a  specific 
object  would  be  an  authority  to  proper  officers  to 
pay  money,  because  auditor  is  authorized  to 
draw  his  warrant  upon  an  appropriation.  Ei9- 
ime  V.  State,  20-328,  '63.   Cf.  »&.  345. 

8148.  Auditor  of  sUte.  Wlwt  records  he 
Jkall  keep.    Doe  r.  ^SCepAenson,  1-115,'48. 

8149.  Abank  can  not  sue  auditor  of  state  and 
his  sureties,  upon  his  official  bond,  to  recover 
stocks  deposited  with  Mm  as  security  for  redemp- 
tion of  its  issues,  etc.,  nor  for  their  value,  with- 
out showing  that  object  for  which  they  were  de- 
posited is  accomplisned.  Stalev.  i>unn,' 10-269, 
'58. 

8150.  Issuing  of  writ  to  put  purchaser  of  land 
at  a  staking  fund  sole  in  possession,  is  a  minis- 
terial and  not  a  judicial  act.  Mama  t.  Moore. 
18-116,  '61. 

Slfil.  Anditorof  state  may  act  by  deputy. 
If  latter  be  regularly  appointed  and  so  acted, 
his  acts  shall  not  be  void  (or  reason  that  he  bad 
not  been  sworn  before  a  legally  authorized  per- 
son. He  may  be  regarded  as  a  deputy  de  facto 
and  not  de  jure.     Bantemer  v.  Mace,  18-27,  '62. 

8162.  SiUCS  bj.  for  tmgtfbllds*  An  adver- 
tisement made  in  fact  60  dajt  before  sale,  with 
a  description  of  "w.  ht  ol  n.  w.  qr.  of  sec.  35 
int.  23 ;  n.  of  r.  4  w.  etc.,  is  Talia  without  de- 
scribing fund  nor  exact  amount  due.  Baammer 
T.  M<ue,  18-27,  '62.   Cf.  19-148. 

8153.  He  "nu^,  "  but  need  not  offer  to  sell 
lo  parcels.  Id. 

8154.  Act  of  Maj  81,  '81,  does  not  deprive 
auditor  of  state  of  any  of  his  duties,  but  pre- 
scribes only  how  milituy  claims  must  be  certi- 
fied to  authorize  him  to  issue  warrant  for  pay- 
ment.   Branhamv.  Lange,  10-497,  '61. 

3155.  Books  of.  Evidence.  In  an  action 
to  arotd  a  sale  of  lands  on  a  saline  fund  mort- 
copies  from  books  of  auditor  of  state  are 
evidence  to  show  condition  of  account  for  prin- 
cipal and  interest  against  mortgagor.  Vail  v. 
i^JTmian.  81-421,  m   a.  22-241. 

8158*  Dnttes  of.  Constitution  creates  office 
of  state  auditor,  but  attaches  to  it  no  duties. 
Braniam  v.  Lange,  16-497,  '61. 

8157.  An  office  may  exist  without  any  duties 
•ttached  to  it.    Jones  v.  Cavine,  4-305,  '53. 

8158.  Auditor  of  state  has  not  a  claim  of 
Tight,  by  virtue  of  constitution,  to  the  discharge 
<i  any  given  service.  Branham  v.  Lange,lQ-WI, 

8159.  Swamplands.  Claims  for  work  done 
on  contracts  for  draining  swamp  lands,  are  pay- 
able only  out  of  swamp  land  fund;  and  if  there 


is  no  money  in  treasury  belonging  to  that  fund, 
auditor  of  state  can  not  issue  his  warrant  for 
such  claim.   Dodd  v.  MitUr,  14-133,  '60. 

8100.  To  an  altemative  writ  of  mandate  to 
compel  auditor  to  issue  a  warrant  for  payment 
of  such  claims,  an  answer  of  no  money  in  fond 
is  good.  Id. 

8161.  Act  of  '59,  providing  that  auditor  shall 
draw  no  warrant  upon  treasurer,  unless  there  is 
money  in  treasury  belonging  to  fund  upon  which 
same  is  drawn,  does  not  take  away  any  vested 
right  of  claimants  for  work  performed  under 
Bwamp  land  act  Id. 

Award*  See  Arbitration  and  Award. 


BAIK^. 

See  Beoognizatiee. 

I.  Bight  to  Bail 

II.    VaMit}/,  Form. 
m.   Remedy.  Pnutiee. 

IV.  D^enaet. 

V.  D^harge  <if  Sorebf. 

yi.  MieeeUawota. 

I.  Right  to  BaU. 

8183.  Harder.  Where  killing  charged  in 
indictment  was  result  of  a  combat,  entered 
into  upon  a  sudden  heat,  and  without  any 
previous  acquaintance  between  combatant^  and 
guilty  intention  of  defendant  to  take  lite  of 
deceased  was  not  certain,  defendant  was  en- 
titled to  bail.    A>  Patie  Hock,  68-206,  '79. 

8168.  Defendant  in  Indictment  for  mnr- 
der,  upon  showing  that  proof  of  his  guilt  is 
not  evident,  or  presumption  of  it  strong,  is  en- 
titled to  be  admitted  to  bail,  upon  petition. 
JEt  Parte  Jonee,  55^176,  '76;  Ex  I^rte  Suiheriin, 
68-505.  '77. 

8164.  Fufltires  fk-om  Jtutlce,  arrested  and 
returned  to  county  where  oBensew  larceny  was 
committed,  have  right  to  give  bail.  Stale  T. 
Elder,  85-368,  '71. 

8184a.  Prisoner,  indicted  for  murder,  to  be 
let  to  bail,  must  show  the  evidence  of  his  guilt. 
Onus  of  showing  that  he  is  entitled  to  be  admit- 
ted to  bail  is  on  him,  t.  e.,  that  the  proof  of  his  guilt 
was  not  evident.  But  he  thereby  does  not  lose 
his  right  to  cross-examining  witneeses  thereto. 
Ex  Birte  Heffren,  27-87,  '66. 

8164b.  Facts  consntntlnsr  ctrcnmstantlal 
erldence  of  guilt.   See  same. 

8165.  Jnmice  of  peace.  Defendant  to  charge 
of  assault  and  battery  pleaded  "giiilty,"  where- 
upon it  was  adjudged  that  prisoner  be  held  to 
bail  for  his  appearance  in  circuit  court  to  an- 
swer said  charge.  Held;  there  was  no  finding 
that  punishment  he  (J.  P.)  could  inflict  was  in- 
adequate to  crime.   Harris  v.  Slate,  64-2,  '76. 

8166.  It  is  not  necessary  that  justice  should 
so  find  in  order  to  hold  prisoner  to  bail.  Id. 

8167.  Such  judgment,  though  erroneous,  can 
not  be  attacked  in  an  action  on  recognizance.  Id. 

8168.  Burden  of  proof.  AVhen  an  indict- 
ment is  found  against  A  for  murder,  either  in 
first  or  second  degree,  presumption  is  against  de- 
fendant, and  bunlen  of  proof  is  u{>on  him  to 
show  that  "  proof  of  guilt  is  not  evident "  and 
"  presumption  of  his  guilt  is  not  strong."  Ex 
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Raie  Jona,  65  -176,  '76 ;  Ex  Btrie  .H^tvn,  S7-87, 

'66. 

8169.  Bail*  When  proof  is  evident,  or  pre- 
sumption strong,  murder  in  second  d^ree  is  not 
a  bailable  ofiense.   £z  Bnie  CoUer,  8d-109,  '71. 

U.  Tolidltjr.  Fora. 

8170.  Snretj  of  the  peace.  A  bond  vas  exe- 
cuted, in  a  proceeding  by  the  state  on  the  rela- 
tion of  B,  binding  A  to  keep  the  peace.  H^; 
condition  of  bond  was  broken  by  an  assault  on 
CbyA.   State  V.  Mvdowakey,  ^^-369, '79. 

8171.  Repeal  of  law  creating  an  offense. 

If  a  statute  on  which  an  action  is  founded,  be 
repealed  wliile  action  is  pending,  and  before 
judgment  therein,  no  judgment  can  be  rendered, 
unless  there  is  a  saving  clause  to  other  effect  in 
repealing  act.  Joseph  r.  Burk,  46-69,  '74 ;  Slate  v. 
Lwd,  2-669,  '61. 

8172.  Ouster  of  Jurisdiction,  or  by  which 
jurisdiction  is  conferred,  j^njs  v.£iai<,  2-76,'60; 
Xangdm  t.  Avptegaie,  6-327,  '64;  .Html  t.  Jen- 
ningt,  6  Bll  196,  '39 ;  5-280. 

8178.  Recognizance.  A  recogniaance  taken 
upon  and  after  a  judgment  so  rendered,  is  in- 
valid.   Oaspar  v.  Slate,  11-548,  '58. 

8174.  Recognizance.  What.  An  appeal  bond 
is  substantially  a  recognizance.  An  appeal  from 
justice  in  a  criminal  prosecution  by  defendant 
should  not  be  dismissed  by  state  because  former 
and  not  latter  form  of  a  bond  was  filed*  Vur- 
Kng  T.  Suae,  88-218,  '70. 

8175.  Statute  of  f^ands.  A  recognizance 
taken  in  open  court  and  entered  upon  order  book 
is  valid  and  binding  on  sureties  without  signa- 
ture or  seal  oi  cognizors.  OrineOaff  v.Staie,&B- 
238,  '76 ;  Campbell  v.  Slaie,  18-375,  '62 ;  State  v. 
Brfer,  85-368,  '71. 

81 76.  There  need  be  no  order  requiring  prin- 
cipal toenter  therein,  nor  fixing  amount  of  same. 
JreCKursT.  jbUe,  29-369,  '68;  Qriwiglaffv.  SUUe, 
mpra, 

8177.  Reqnisttes.  A  recognizance  may  be 
foundation  of  an  action  without  having  been  cer- 
tified, filed  and  recorded.  Adam  v.  filiate,  48- 
212, '74;  Oach«nheimerv.Slaie,iS-91,  '67;  Han- 
num  V.  State,  88-32,  '71 ;  Patiermi  v.  filate,  12-86, 
'it-^'^  V.  Staie,  87-339,  '79,  overruled.]  Cf. 

8178.  Beqntsltes.  Justice  of  peace.  A  rec- 
ognizance taken  by  a  justice  for  appearance  of  a 
defendant  is  not  void,  although  affidavit  does 
not  charge  crime  with  such  certainty  as  is  nec- 
essary in  an  indictment  Adams  r.  Slate,  48-212, 
'74.  * 

8179.  Nor  because  it  fails  affirmatively  to 
show  that  accused  was  required  to  enter  into  a 
reccwnisance.  Id. 

8180.  Talidltr.  Where  one,  charged  with 
felony,  voluntari^  appears  before  an  associate 
judge  and  enters  into  a  rect^izance,  with  sure- 
ties, for  his  appearance,  recognizance  is  valid, 
though  affidavit  on  which  it  is  founded  was 
made  before  a  justice.  Adair  v.  Staie,  1  Blf. 
200  '22. 

8*181.  Fixing  amoant  of  l>aU.  Where 
amount  of  bail  has  been  properly  fixed,  a  recog- 
nizance is  not  void  because  amoniit  is  not  in- 
dorsed upon  warrant  of  commttment.  Vokm 
T.fiState,  12-497,  '59. 

8182.  Statntor;  form.  Where  a  bond  or  re- 
cognizance is  taken  by  an  officer  or  court,  acting 
simply  under  statutory  power,  instrument  must 


be  authorized  by  statute  or  It  will  be  void,  an ^ 
in  suing  thereon  complaint  must  set  out  facts 
showing  that  bond  or  recognizance  was  taken  in 
a  case  wliere  law  author!^  It.  In  many  cases 
it  must  appear  that  it  was  taken  exactly  or  sub- 
stantially, in  accordance  with  statutory  power. 
Ottpey  V.  Dudgeon,  88-612,  '72;  Byen  v.  Sote^ 
20-47, '63.   Cf.  «2-35:  64r-260. 

8188.  How  affected  by  sabseqnent  stat- 
ute. When  bail  are  absolutely  fixed  and  have 
no  further  time,  right  of  judgment  creditor  to- 
his  debt  from  bail  is  vested,  arising  ex  coitfroettt, 
of  which  right  no  subsequent  legisfative  act  can 
^rive  him.   Lem»  t.  Mmdustmdge,  1  Bit  220,. 

8184.  Open  court.  A  recognizance  taken  in 
open  court  and  entered  on  order  book,  though, 
not  signed  by  recognizors,  is  valid.  Staie  v.  Eider, 
85-368,71.  As  it  is  witnessed  record.  Cfamp- 
ieflv.  Safe,  18-375, '62. 

8185.  Complaint  need  not  arer  tliat  there 
was  an  order  of  conrt  requiring  principal  to 
enter  into  recognizance  and  fixing  amount.  Tak- 
ing it,  in  open  session,  by  court,  is  sufficient  to 
have  shown.   MeCXare  v.  SlaU,  29-359,  '68. 

8188.  Not  void.  A  recognizance  is  not  void 
for  any  defect  or  irr^larity  under  section  790, 
2  B.  8.  '76.  p  31 1.    Blade  v.  Slate,  58-589,  '77. 

8187.  Alteration.  Interlining  words  "and 
abide  judgment  of  said  court"  near  close  of  re- 
cognizance, is  not  a  material  alteratitm,  as  it 
simply  declares  reqnirements  of  law,  Hams  t. 
SlaU,  54-2,  76. 

8188.  It  is  no  objection  to  a  reccwnizance^ 
that  it  is  entered  by  a  third  person  and  not  by 
party  himself.  ,Sate  v.  Lewis,  4  Blf.  21,  '35. 

8189.  Forml  Not  requisite  that  all  facts, 
necessary  to  be  stated  in  an  indictment  should 
be  set  forth  in  condition  of  recognizance.  Suffi- 
cient to  state  name  of  ofiense.  Sate  v.  Samer,  2— 
371,  '50.   Cf.  12-86. 

8190.  Signing.  Recognizance  of  bail  as  fol- 
lows :  "  Now,  at  this  time,  to-wit,  etc.,  (stating 
date)  comes  into  open  court  A  and  B,  and  tic- 
knowledge  themselves  replevin-bail  and  security 
for  judgment  and  costs  heretofore  rendered  in 
above  entitled  cause."  Held;  statute  did  not 
require  parties  to  subscribe  entry.  Doe  v.  Har- 
ter,  8-252,  '50. 

8191.  An  examining  magistrate  could  re- 
quire two  or  more  persons  to  enter  Into  a  Joint 
recognizance  to  appear  and  answer  to  an  in- 
dictment for  murder,  when  law  authorised  a 
joint  trial  of  persons  charged  with  being  con- 
cerned in  commission  of  that  crime.  HoUadaxf 
V.  -Safe.  4-597,  '53. 

8192.  A  and  B  entered  into  a  reco^izance  by 
which  they  acknowledged  themselves  indebted  to 
the  state  in  snm  of  $1000  each.  Hdi;  recogniz- 
ance was  several,  and  not  Joint  and  several. 
Hdd;  a  Joint  scire  facias  will  not  He,  against 
recognizors.    Hildreth  v.  State,  5  Blf.  80,  '39. 

8198.  Authority  to  take.  The  HherifTe  dep- 
uty returned  recognizance  thus:  "Taken  and 
approved  by  me,  this  20th  day  of  October,  '52  y 
W.  J.  Mcintosh,  sheriff,  by  Jonn  Cole,  deputy.''' 
JSdd;  if  defendant  wished  to  put  in  issu^  deputy's 
authority,  he  should  have  raised  his  Direction  by 
answer,   i^rson  v.  i^ate,  10-296,  '58. 

8194.  In  a  suit  upon  a  forfeited  recognizance, 
where  judgment  was  taken  nil  dicU,  it  can  not  ba 
objected  on  appeal,  that  recognizance  was  de- 
fective.  PaUemm  v.  &aU,  10-296,  '58. 

8195.  Plaintiff  or  relator  may  suggest  defect 
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in  his  complaint,  and  recover  to  same  extent  as 
if  lecognixance  was  perfect,  and  failure  to  make 
such  snnestion  can  always  be  cured  by  amend- 
ment. Id. 

8196.  A  sheriff  hag  no  aathoiityf  merely 
because  be  is  sheriff,  to  take  recognizance.  It 
i«  only  where  party  to  be  recognized  is  in  his 
custody  on  l^:al  process,  that  he  has  such  au- 
thority.   Bhekman  v.  StaU,  12-666,  '69. 

tl97»  An  answer  to  a  complaint^  on  a  for- 
feited  recc^izsnoe  taken  by  a  sheriff,  averring 
that  person  who  took  recognieance  was  not  sher- 
iff^ eto.,  and  had  no  authority  to  take  same,  Is 
somcient  on  demurrer.  Id, 

8198.  llle^l  prosecution.  When  a  prose- 
cution was  instituted  under  an  ill^l  statute, 
and  a  recognizance  taken,  latter  will  be  void. 
Gagpar  v.  StaU,  ll-HS,  '68. 

8199.  Fixing  ball.  Aathorlj^.  Action  upon  a 
forfeited  zecognuance.  State  ottered  in  eridence 
following  order  made  by  court  at  time  indictment 
wasfonim:  "Ordered,  that  on  all  billsof  indict- 
ment returned  by  grand  ju  ry  at  present  term  of  this 
court  for  perjury,  defendant  is  required  to  enter 
into  recf^izance  in  sum  of  $500,  with  surety  in 
likesum;  for  'passingn'  of  counterfeit  apparatus 
in  sum  of  $1,000,  with  surety  in  likesum;  lor  aid- 
ing in  pomeasion  of  counterfeiting  apparatus,  for- 
gei7  and  ^rand  larc^^,  all  in  sum  of  $500,"  ete. 
nrol  testimony  was  oflered  toshow  'passingn'  was 
intended  for  the  word  "possession,"  and  record 
was  amended  accordingly.  Parol  testimony  was 
received  that  order  was  intended  to  embrace 
cause  in  which  recognizance  was  taken.  Held; 
(1)  that  orderwas  sufficient  to  sustain  a  finding 
against  defendant,  independently  of  parol  testi- 
mony. Held;  (2)  that  order  was  made  in  com- 
nliance  with  sec  80, 2  S.  8.  356,  and  sufficiently 
fizes  amount  of  bail  in  present  case.  Hdd;  (3) 
ttat  words  '"passingn*  of  counterfeit  appara- 
tus sufficiently  indicated  crime  for  whicii  in- 
dictment was  found,  and  authorized  sheriff  to 
takereoc^izance;  and  reco^izance  having  been 
taken  subsequently  to  making  of  order,  no  proof 
was  necessary  to  show  that  particular  case  was 
intended  to  be  embraced  in  order.  Worden  J. 
dimniaL    Votaw  v.  Slaie,  12-497,  'S9. 

8200.  Reeo^nlzanee  entered  before  a  jus- 
tice in  case  of  bastardy,  recited  that  I.  D.,  an 
onmanied  woman  of  J.  township,  in  C.  county, 
in  her  examination  on  oath,  taken  in  writing 
before  said  justice,  had  declared,  that  she  was 
on,  etc,  delivered  of  a  male  bastard  child,  and 
Tas  conditioned  for  reputed  father's  appearance 
It  next  term  of  C.  C,  to  answer  accusation,  and 
Abide  jadgment  of  court  IfeU;  recognizance 
■ufficient.   SUiU  v.  Ovm*^  6  BIf.  61,  '41. 

S20i.  A  probate  judge  could  not,  in  '42,  take 
a  recognizance  returnable  to  a  court  out  of  his 
eoontT.    State  V.  MojUgonun,  7  Blf.  221, '44. 

ftWS.  Reeoffuizanee.  Validity.  Kecc^i- 
lance  showed  that  it  had  been  entered  into,  be- 
fore an  associate  judge  of  the  county,  but  did 
not  state  him  to  be  a  judge  of  C.  C.  Held; 
DO  objection  to  its  Talidity.  MeOarty  r.  Bate,  1 
Blf.  338, '25. 

8208.  Beoognizance  to  answer  a  criminal 
charge  need  not  show  that  complaint  had  been 
made  under  oath.  Id. 

8^04.  Condition  of  reco^izance  stated  that 
(^ligation  was  to  be  void  if  default  should  be 
made  in  condition ;  also  that  if  rect^nizor  should 
appear,  recc^izance  was  to  be  void,  otherwise  in 
force.  £Md;  words  "to  be  void  if  default  should 


be  made  in  condition,"  did  not  affect  validity  of 
recognizance ;  they  being  repugnant  to  object  of 
obligation,  and  to  other  parts  of  condition.  Id. 

8205.  Recognizance  entered  into  by  sureties 
alone,  conditioned  for  defendant's  appearance  ta 
answer  a  criminal  cbaree,  is  valid.  Jtfi'jior  v. 
Stals,  1  Blf.  237,  '23. 

8S06.  Reco^lsance  of  bail,  which  is  re- 
quired by  practice  act  to  be  indorsed  on  a  eapiag 
ad  retpcnidmdum,  need  not  be  under  seal.  Scott 
V.  Brotew,  6  Blf.  467,  '40. 

8207.  When  accepted  by  sherilT.  When  a 
justice  has  committed  a  defendant  charged  with 
a  bailable  offense,  for  failure  to  enter  into  re- 
cognizance, sheriff  may,  before  an  indictment  is 
found,  and  without  an  order  of  court,  judge,  or 
clerk  fixing  amount,  accept  bail  in  amount 
specified  in  warrant  of  commitment.  MeOAv. 
Saie,  10-50,  '57. 

8208.  Right  to  accept.  A  city  marshal  or 
constable  has  no  right  to  accept  ball  for  appear- 
ance.   Boat  V.  Tale,  48-60,  '73. 

8209*  A  circuit  judge  may  take  a  recogni- 
zance at  his  chambers,  during  a  term  of  &C.C, 
OmndaUv.  Slate,  6  Blf.  284  '42. 

8210.  Special  ball.  By  signing  recogni- 
sance prescribed  by  statute  to  ue  indorsea  on 
process  requiring  bail,  reco^izor  undertakes  that 
if  there  be  judgment  against  principal  in  sulk 
pending,  latter  will  satisfy  Jadgment  or  ren- 
der his  oody  to  prison  on  that  occasion  ;  and  de- 
claration on  such  recognizance  must  show,  by 
setting  it  out  in  terms,  or  according  to  its  legal  ef- 
fect, that  contract  of  reco^izor  is  such  as  above 
described.  Kecognizance,  if  taken  for  principal's 
appearance  according  to  requisitions  of  writ,  is 
void.    Hy$inger  v.  Coleman,  6  Blf.  696,  '41. 

8211.  A  declaration  professing  to  ^ve  lent 
effect  of  a  general  recognisance  «  spedal 

ball  taken  on  back  of  writ,  must  give  it  mean- 
ing prescribed  by  statute,  which  is  same  as  thai 
of  a  regular  recognizance  of  special  bail.  White 
V.  Owtt,  6  Blf.  228,  '42. 

8212.  Where  a  bond,  in  a  criminal  case  ap- 
pealed from  a  justice,  was  conditioned  that  de- 
fendant "shall  prosecute  his  appeal  to  final 
judgment,  and  pay  such  judgment  as  shall  be 
rendered  against  him  on  appeal,"  it  is  a  good  re- 
cognizance, notwithstanding  imprisonment  be  a 
g«rt  of  punishment  provided.   Ott  y.  Stale,  86- 

8218.  Where  defendant,  in  a  criminal  cose, 
bound  himself  to  appear  at  next  term,  though 
commencement  of  such  term  was  inaccurately 
stated  in  recognizance.  Held;  upOn  his  failure- 
to  appear,  sureties  were  liable.  HwUer  r. 
21-361,  '63. 

8214.  Action  by  state  on  a  forfeited  recogni- 
zance taken  before  a  justice,  for  appearance  in 
C.  C,  to  answer  to  charge  of  ^rand  larceny.  An- 
swer by  sureties,  that  execution  and  approval  of 
bond,  and  proceedings  upon  which  it  was  found- 
ed, took  place  upon  Sunday.  Held;  answer  in- 
sufficient.  SttUev.I)ougltttt,69~6U, '80. 

8216.  A  recognizance  can  not  be  impeached, 
collaterally,  for  want  of  capacity  of  person  by* 
whom  it  was  acknowledged,  Doe  v.  Marier,  t~ 
427,  '49. 

III.  Remedy.  Practice. 

8216.  A  rec(^izance,  indorsed  on  an  execu- 
tion and  returned,  is  s  record.  A  recognizance, 
when  dulv  returned  to  proper  clerk's  office,  has 
foreeandeflbctof  a  jndgHent;  and  execution 
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^may  issae  before  reccMfnizaiiee  is  copied  br  clerk. 
Ihe  V.  Allen,  2-166,  'S). 

9217.  Action  for  forfeltnre.  In  an  action 
upon  a  recognizance,  entered  into  by  defendant 
for  appearance  of  another  in  court  to  answer  to 
a  cliarge,  it  is  no  valid  defense  that  principal  of 
Bnch  rec(M;TiiHince,  without  consent  or  connivance 
of  defen^nt,  had  failed  to  appear,  through  fear 
thatcertain  persons  would  carry  out  their  threats 
>of  inflicting  great  bodily  harm  upon  him,  if  he 
.ftppeared.    Fleenor  v.  Slaie,  68-166,  '77. 

3818.  Relator.  Such  actionehall  be  brought 
in  name  of  state  without  any  relator.  Black  v. 
.SlaU,  58-589,  '77;  Hatckins  v.  State,  24-288,  '65. 

8219.  Forfeiture.  Set  aside.  Court,  as  well 
as  governor,  has  power  to  set  aside  forfeiture  of  a 
recognizance  for  appearance  of  a  prisoner.  State 
V.  if  idefer,  51-64,^76. 

8220.  Pleading.  Court  will  set  aside  a  foi^ 
feiture  of  a  recognizance  on  a  written  motion. 
!No  complaint  is  necessary.  Id. 

8221.  But  can  not  remit  judgments  for  for- 
feiture "  without  any  cause  being  shown."  Slate 
T.  %fflt,  20-211,  '63. 

8222.  Appearmace  hj  state*  Prosecuting 
Attorney,  in  cases  to  set  aside  forfeiture  of  recog- 
nizances, is  propOT  party  to  iCpresent  state,  and 
his  appearance  will  nve  jurisdiction  over  state. 
Id. 

8228*  A  recognizance  can  not  be  declared 
void  by  a  justice  for  failure  of  princii>al  to  ap- 
pear at  a  new  location  selected  by  him  as  his 

•office,  when  principal  appeared  at  old  office  at 
proper  time,  without  any  notice  of  change  of  lo- 

.cation.   Hcamumv.  State,  '71. 

8224.  Forfeltnre.  Fending  a  motion  for  a 
new  trial,  principal  may  be  called,  and,  sureties 
failing  to  produce  hioi,  recognizance  adjudged 
forfeited.    CampbeU  v.  State,  18-375,  '62. 

8225.  Where  a  defendant  is  recognized  to  ap- 
bear  and  answer  indictment  under  which  he  has 
been  convicted  of  a  lesser  crime  than  that 
■cha^^,  he  is  still  bound  to  appear,  abide  order 
of  court,  and  not  depart  without  leave.  Id. 

8826*  He  is  not  discharged  by  an  appearance 
and  submission  to  trial,  ifhe  does  not  abide  or- 
der of  court,  and  departs  without  leave,  he  for- 
feits recognizance.  iSlate  v.  WkUeon,  8  Bli.  178,'46. 

8227.  Complaint  on  a  recc^izance,  a  bail- 
bond,  taken  by  a  sherifT,  must  aver  facts  which 

.  authorized  bim  to  take  it,  viz ;  writ  and  arrest. 
Myers  v.  Slate,  11K127,  '62 ;  Bhekaumv.  Staie^  12- 

.556,  '69 ;  MaHin  v.  Kmnard,  3  Blf.  480,  '34. 

8228.  Action  can  not  be  commenced  a^inst 
'bail  upon  a  recognizance  until  after  adjourn- 
ment of  court  at  which  recognizance isdeclared 
forfeited.    Glaus  v.  StaU,  89-205,  '72. 

8229.  Forfettnre.  Complaint,  in  an  action 
on  a  forfeited  recognizance,  must  show  a  forfeit- 
ure.  Hannum  v.  Slate,  88-32,  '71. 

8280.  Bight  of  action  iscomplete  when  there 
is  a  forfeiture.   Oaehenheimer  T.  State,  28-91 ,  '67. 

8281.  A  forfeiture  is  necessary  to  mainte- 
nance of  suit,  but  record  of  forfeiture  or  a  copy, 
need  not  be  filed  with  complaint.  Volawy.  Stale, 
12-497,  '59. 

8282.  Forfeltnre  can  not  be  taken  at  a  term 
subsequent  to  term  at  which  principal  was  re- 
cognized and  failed  to  appear.  If  forfeiture  is 
not  then  taken  bail  is  discharged.  Kwer  v.  Stale, 
18-60, '59.  Nor  taken  at  a  prior  tern.  Man 
T. -State,  19-455, '62. 

8288.  Complaint  in  an  action  on  a  forfeited 
recognizance  must  show  a  copy  of  iU    Vbtow  r. 


State,  12-497, '59;  Kmrv.  Slate,  18-80, '59.  Suf- 
ficient to  set  it  out  in  hoc  verba.  CampbeU  v. 
StaU,  18-375,  '62. 

3284.  If  a  felony  is  chained  and  recognizance 
was  taken  before  a  justice,  complaint  must  aver 
that  forfeited,  recognize  was  filea  in  circuit  court. 
Urioa  T.  Slate,  87-339,  71.  OhKto,  Cf.  Hannum 
V.  State,  88-82  '71 ;  GaekeHheimer  v.  Slate,  2&-91, 
'67;  itofcmm  V.  State.  12-86,  '59. 

8285.  A  complaint  upon  a  li»rfBlted  retoff- 
nlsance  alleged  that  A,  principal  obligor,  was 
under  arrest,  and  in  custody  of  sheriff,  by  virtue 
of  a  warrant  directed  to  him  by  clerk  of  Howard 
Circuit  Court,  issued  by  said  clerk  upon  an  in- 
formation previously  filed  by  district  attomer, 
charging  tnat,  in  county,  etc.,  A  unlawfully 
sold  intoxicating  liquor,  and  that  defendants 
entered  into  recognisance,  which  was  approved 
by  sheriff.  Held;  oomplaintwaa  good.  SfaiteT. 
Hiney,  24-381,  '65. 

3286.  In  debt  on  a  recognizance  indorsed 
on  process  requiring  bail,  declaration  need  not 
aver  that  a  ea.  so.  had  issued  against  principal. 
Declaration  should  set  out  recognizance  in  terms, 
or  according  to  its  legal  effect.  I)efendant  plead- 
ed that,  on,  etc.,  (date  of  recognizance)  principal 
was  and  had  ever  since  been  notoriously  insol- 
vent. He  also  pleaded  that  no  sufficient  ca.  ad 
res.  had  issued  in  ori^nal  suit.  Held;  picas 
were  bad.  If  some  of  issues  are  on  pleas  of  nul 
tiel  record,  and  others  on  pleas  of  payment,  and 
are  all  found  for  plaintiff,  former  by  court  and 
latter  by  ajury,  jury  should  find  amount  due 
plaintiff.   BoUea  r.  HaineB,  7  Blf.  398,  '45. 

8287.  Statute  of  '21,  authorizing  surrender  of 
principal  in  discharge  of  bail  at  any  time  before 
judgment  against  them,  can  have  no  retrospect- 
ive operation,  but  must  be  construed  to  apply  to 
cases  arising  subsequently  to  statute.  Id. 

S288.  Recognizance.  Practice.  An  order 
made  at  term  at  which  a  recognizance  is  for- 
feited, that  a  teire  facias  issue,  commanding  re- 
cognizor then  oTtd  there  to  appear,  etc.,  does  not 
vitiate  a  adre  Jadax,  reciting  such  order  founded 
on  rccMpiizance  and  returnable  to  next  term. 
CranduUv.  State.  6  Blf.  284,  '42. 

8289.  Forfeltore  of.  Fonndatlon  of  action. 
Court  declared  forfeiture  of  a  recognizance,  but 
action  by  state  is  founded,  not  upon  forfeiture 
so  declared,  but  upon  recognizance,  as  an  or- 
dinary bond  with  a  condition.  State  v.  £o66, 16- 
413,  '61. 

8240.  Statute  Umitatloiu.  Snob  a  suit  is 

not  within  statutory  enactment,  2  R  S.,  '52^  ji. 
75,  sec.  211,  which  limits  an  action  for  a  forfeit- 
ure or  penalty  given  by  statute,  to  two  years. 
That  relates  to  forfeitures  and  penalties  created 
alone  by  statute,  and  inflicted  for  derelictions  of 
duty  by  clerks,  sheri^  supervisors,  etc  Id.  Cf. 
25-431. 

8241.  Scire  Jaaa»  against  bail  on  a  recogni- 
zance conditioned  for  a  principal's  appearance 
at  next  term  of  C.  C,  to  answer  state  on  a  charge 
of  forgery,  abide  order  of  court,  and  not  depart 
without  leave.  Breach,  that  bill  being  called 
and  required  in  discharge  of  his  recognizance,  to 
bring  principal  into  court,  made  default.  Hdd; 
defective,  because  it  did  not  sliow  any  default  of 
principal.  Henderson  v.  'State,  5  Blf.  29,  '38:  Slate 
V.  Hi^riea,  4  Blf.  538,  '38. 

8242.  Pleading.  Practice.  In  actions  on 
tort,  affidavit  must  be  positive  as  to  facts  on  wbich 
quantum  of  bail  is  fixed;  on  contract  it  must  be 
positive  as  to  sum  due,  except  in  cases  of  exe- 
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■cQtore,  adminiBtrators  and  aesignees,  vho  need 
-swear  only  as  to  belief.  It  is  filed  with  clerk  or 
judge  before  arrest;  snm  Bpecitied  In  it,  or  in 
judge's  order,  is  indorsed  on  writ,  and  no  sup- 
plementar^r  or  counter  affidavits  are  admissible. 
After  appearance,  no  objection  can  be  made  to 
affidavit  or  writ.  Bail  are  jointly  and  eererally 
boand  by  their  recognizance,  for  condemnation 
money  to  amount  indorsed  on  writ,  with  costs, 
•or  for  render  of  principal.  On  return  of  ca.  ta. 
noB  esf,  bail  are  fixed,  but  proceeding  against 
them  by  teLfa.,  will  be  stayed  on  payment  upon 
render  of  principal  on  or  before  fourth  day  in- 
closiv^  maente  euria,  after  first  sd.  fa.,  returned 
«erTed,  or  second  returned  ntAtf,  and  a  discharge 
under  banknipt  or  insolTent  law  is  equivalent  to 
sorreader.   Xtwis  v.  Braehenrid^  1  Blf.  Ill,  '21. 

8248.  Judgment  a^inst  pnncipal  concludes 
bail.  Latter  can  not  in  an  action  against  them, 
plead  any  error  in  judgment,  nor  haTe  writ  oi 
■error  for  its  reversal.  Id. 

8244.  Quare;  whether  plaintiff  does  not  dis- 
-cbarge  baU,  if,  without  their  consent,  he  take  a 
<<N)gnoTit  from  principal,  with  stay  of  execution 
for  any  time.  Id, 

S24fi»  Special  bail,  at  term  to  which  writ 
against  him  on  bis  recogniiance  was  returnable, 
■^ve  notice  to  plaintiff  that  he  should  move  court 
toset  aside  order  of  bail,  because  of  insufficiency 
•of  affidavit.  Held;  defendant  could  not,  under 
this  notice,  insist  on  discharge  on  account  of 
plaintiff's  having  taken  from  principal  a  cogno- 
vit, with  stay  of  execution,  ifad,*  dwndantiiad 
no  right  to  object  to  order  of  hail.  Id. 

8246.  If  a  person,  recognized  to  appear  in  C. 
•C  to  answer  a  criminal  charge,  make  default, 
■and  reooiTBiuiiiee  be  declared  forfeited,  a  aeire 
Jada*  may  issue  against  cognizor,  without  entry 
•of  a  judgment   AndTeu  v.  SUiU,  3  Blf.  109,  '32. 

8247.  Aiterdefendant'sdischai^from  bis  re- 
^i^isance,  it  is  too  late  for  a  motion,  on  part  of 
«ut&  to  kare  reeontEaaee  fbrfblted.  aiaU  v. 

ABm^  4  Blf.  270.  m 

8248.  Forfieltiura.  Praetiee.  In  case  of  a 
forfeited  recognisance,  an  execution  can  not  be 
awarded  against  a  recognizor,  on  whom  a  tan 

Jaaai  has  not  been  served,  and  who  has  not  ap- 
peared, until  there  have  been  two  returns  of  not 
found  to  writs  of  tanjaaat  against  him,  directed 
to  sheriff  of  county  in  which  recognizance  was 
taken.    Qraham  v.  SaU,  7  Blf.  313,  '44. 

8249.  Porfettare.  Setting  aside.  Motion 
Ijy  principal  and  baU  to  set  aside  forfeiture  of  a 
recognisance.  Hdd;  motion  not  within  sec.  44, 
p.  3*8,  2  R  8.  '52.    McOuirt  v.  SlaU,  6-65,  '64. 

8260.  A  scire  facias  on  a  recognizance  not 
taken  in  a  court  of  record,  shoald  show  by 
whom  it  waa  taken  and  filed,  and  that  person 
who  took  and  filed  it,  was  authorized  to  do  so. 
Andrtu  T.  SbUtf  3  Blf.  109,  '32. 

82fil.  Musi  show  that  reeognlzance  was 
takeB  1^  a  person  legally  authorized  to  take 
it;  that  it  was  duly  acknowledged  before  him; 
and  that  it  was  filed  and  recorded  in  proper 
court.    Id.;  Langv.  SUUe,  3  Blf.  344,  '34. 

82&2.  Averments,  that  recognizance  was  filed 
in  clerk's  office  on  a  certain  day,  and  was  then 
recorded,  and  that  it  was  afterwards,  on  a  differ- 
ent day,  filed  and  recorded  in  open  court,  are 
not  repngnant   J%tae  T.  Stale,  7  Blf.  206,  '44. 

SSw.  A  pKsident  judge  could  not,  under 
statute  of  '3^  take  a  recogniiance  out  ol  court, 

10 


returnable  to  C.  C  out  of  county  in  which  it  was 
taken.  Id. 

8254.  Ree^Isance.  Pleading  and  Prac- 
tice. In  a  scire  facias  against  A,  B  and  C  on  a 
recognizance  condition^  for  A's  appearance, 
etc.,  plaintiff  can  not,  on  a  suggestion  that  writ 
had  not  been  served  on  A,  proceed  to  judgment 
on  B  and  C  alone.  Bttrtm  v.  State,  6  Blf.  339, 
'42.  Modified  by  code.  Cf.  Jfaiden  Webtler, 
80-317,  '68. 

8256.  A's  name  was  omitted  in  the  bodv  of 
said  recognizance,  but  it  appeared  that  he  had 
signed  and  sealed  it  with  the  others,  and  that  it 
was  taken  and  approved  by  a  judge.  Held;  not- 
withstanding the  omission,  the  recognizance  was 
valid,  as  to  all  defendants.  Held;  no  suggestion 
of  omission  was  necessary  in  tcire/aaag,  as  it  set 
out  part  of  recognizance  objected  to  in  haoe  verba. 
Id. 

8266.  Date  of  reco|rnlzu>ce  for  defendant's 
appearance  in  court,  may  be  d^  on  which  he  is 
recognised  to  appear.  Statey.  BradUi/f  I  Blf.  88, 

'20. 

8257*  A  scire  fkclas  on  a  recognizance  of 
special  bail  indorsed,  as  statute  requires,  on  a 
copttu  ad  rea.  sbonld  aver.  Inter  alia,  that  prln* 
cipal  had  not  rendered  himself  in  discharge 
of  judgment.    NiehoU  v.  Woodruff.  6  Blf.  180,  '42. 

8258.  Liability.  A,  B  and  C  entered  into  a 
recognizance  in  sum  of  $1,000  each,  conditioned 
for  A's  appearance,  etc.  A  failed  to  appear,  and 
recognizance  become  forfeited.  A  act. /a.  against 
them  all,  to  show  cause,  etc.,  was  served  on  B 
and  0,  and  two  niAtb  returned  as  to  A.  Execu- 
tion awarded  against  B  and  C.  Held;  proceed- 
ings not  erroneous,  each  being  liable  to  pay$l,000, 
for  which  be  was  bound,  without  regard  to  lia- 
bility of  others.  Though  one  xci.  fa.  had  issued 
against  all.  Its  operation  was  to  require  each  to 
show  cause  why  execution  should  not  issue 
against  himself ;  award  of  execution  against  B 
and  C  not  to  be  considered  joint,  bat  seroral,  fol- 
lowing nature  of  recognizance.  Adair  T.  ofaite, 
1  Blf.  200,  '22. 

8259.  If  a  reccwnizance  entered  into  by  two 

Ersons  be  forfeited,  one  act.  fa.  may  issue  against 
th,  and  a  separate  execution  be  awarded 
against  each  for  amount  of  his  obligation.  Mnor 
V.  State,  1  Blf.  236,  '23. 

8260.  By  statutes  of  '38,  bail  was  not  liable 
to  an  execution  without  a  actrs  fhctas.  Forncr  t. 
Orabb,  2-168,  '50. 

8261.  In  action  by  state  upon  a  reecqpizance, 
a  copy  thereof  must  be  filed  with  complaint 
Swinneyy.  StaU,  16-309,  '61. 

8262.  Statute  requires  that  if,  without  suffi- 
cient excuse,  a  defendant  in  a  criminal  case, 
when  under  recognizance,  fails  to  appear  when 
required,  court  shall  direct  such  fact  to  be  en- 
tered on  its  minutes,  and  prosecuting  attorney 
may  at  any  time  thereafter  proceed  aminst  bail 
upon  xect^nizance.   State  r.  Moore,  26-246,  '66. 

IT.  Defense. 

8268.  Forfeiture.  Defense.  Suit  upon  a 
recognizance  conditioned  for  appearance  of  ac- 
cused to  answer  a  criminal  chai^  upon  firstday 
of  next  succeeding  term  of  court.  Breach  alleged 
was  a  failure  to  appear  on  day  named.  Answer 
by  surety  that  grand  jury  impaneled  at  term  of 
court  to  which  said  recognizance  was  returnable, 
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inrestigated  charge  and  found  no  bill  of  indict- 
ment against  accused.  Held;  answer  was  bad. 
Fleeee  v.  StaU,  35-384,  '65;  Aduir  v.  Statt,  1  Bif. 
200,  '22 ;  StaU  v.  Ooeper,  2  Blf.  226.  '29. 

8264.  Aliter,  if  defendant  had  appeared. 
Adair  v.  Stale,  supra, 

3265*  If  he  had  pleaded  to  indictment,  and 
"had  been  discharged,"  defense  would  be  good, 
/j/ons  T.  Staie,  1  Blf.  309,  '24. 

8268.  Debt  by  state  on  a  judgment  on  a  for- 
feited recognizance;  declaration  not  showing 
whether  recognizance  had  been  taken  in  a  civil 
or  criminal  case.  Held;  plea  that  debt  hftd 
bMB  remitted  by  governor,  must  show  that  for- 
feiture had  been  incurred  in  proceedings  aris- 
ing out  of  a  violation  of  penal  laws.  SaUY. 
Leak,  7  Blf.  462, '45. 

8267.  Defense.  Death  of  principaL  Un- 
der art  5,  2  R.  S.,  p.  364  (v.  K.  8.,  '81,  1718), 
death  of  principal  in  a  recognizance,  after  for* 
feiture  entered,  may  be  pleaded  by  b&xl  in  bar 
of  an  acdmi  against  him  upon  recognizance,  ex- 
cept for  costs.    Woo^oUe  v.  Slater  10^2,  '58. 

8S68.  An  exoneretnr,  entered  on  motira  of 
bail  after  an  action  commenced  a^inst  him,  is 
a  ^;ood  ground  for  dismissing  suit  at  costs  of 
bail;  but  it  should  not  be  pleaded  in  bar  of  ac- 
tion.   White  V.  Ouetl,  6  Blf.  228,  '42. 

8869.  Defense.  A  judgment  obtained  con- 
formably to  laws  of  state  against  a  person  resi- 
dent therein,  without  personal  notice  of  suit, 
stands  on  same  footing  with  foreign  judgment, 
and  if  it  be  against  special  bail,  he  may,  in  an 
action  on  it  in  another  state,  plead  that  no  co.  «a. 
had  issued  against  his  principaL  HoU  v.  AUo- 
way,  2  Blf.  108,  '27. 

8270.  Exoneretnr.  Bail  has  a  right  to  an 
ezoneretur  without  a  render  of  principal,  in  cases 
where  latter,  if  rendered,  would  be  entitled  to  an 
immediate  discharge.  Andstatuteabolisbingim- 
prisonment  for  debt  gives  bail  a  right  to  such 
exoneraur.    White  v.  Guest,  6  Blf.  228,  '42. 

8871.  A  suit  on  a  recognizance  of  special  bait 
was  jpending  when  act  abolishing  imprisonment 
for  debt  tooK  effect.  Hdd;  it  was  not  immedi- 
ate effect  of  act  to  defeat  further  maintenance  of 
suit ;  but  that,  without  a  render  of  principal,  bail 
might  have  an  eiconeretur  entered,  and  have  suit 
dismissed  at  his  own  costs.  SeoaY.  At»hiw,6  Blf. 
241,  '42. 

8278.  It  Is  no  defense  to  a  snlt  a^raiiiBt  spe- 
cial bail,  when  sued  on  their  recognuance,  tnat 
OTOceedings  against  their  principal  are  erroneous. 
Cfmahaw  v.  Birffe,  4  Blf.  511,  '38. 

8278.  Undertaking  of  special  bail  is,  that  prin- 
cipal shall  satisfy  judgment,  or  render  his  oody 
in  execution,  or  that  they  will  do  it  for  him.  If 
a  ea.  M.  be  returned  rum  est,  bail  are  liable  to  suit ; 
but,  if  principal  live,  they  have  ei^ht  days  in 
term  to  surrender  him  after  writ  against  them  is 
returned,  if  it  be  in  debt.  When  that  period  ex- 
pires, liability  of  bail  becomes  absolute.  Jjewia 
Y.  Brackenridge,  1  Blf.  220,  '22. 

8274.  If  defendant,  in  scire  facias,  on  a  recog^ 
nizance,  wish  to  deny  forfeiture  of  recognizance, 
hemustpleadnu^fiWrecord.  Wil»onY.iSu€,6hlt 
212, '42. 

T.  Discharge  of  Surety. 

8275.  Kelease  of  surety.  A  surety  on  a  re- 
cognizance bond  is  released  when  principal  has 
complied  with  conditions,  and  appears  in  court 
and  submits  to  its  orders — though  he  subse- 
quently escapes.  Burr  Y.  WUsem,  50-687, 76. 


8276.  Dlsebargeof  snrety.  A  motion  by  x. 
surety  to  be  discharged  from  forfeiture  of  a  re^ 
cognizance,  should  be  supported  by  a  petition, 
affidavit,  or  an  entry  upon  order  book,  showing: 
grounds.   MeGuire  v.  JSate,  5-65,  '54. 

8277.  Surrender  of  prlndpaL  Suit  was- 
commenced  on  a  forfeited  recognizance.  PriO' 
cipal  had  escaped  with  consent  of  surety.  Am 
alias  writ  was  issued  by  state  and  principal  re- 
arrested. Surety  a^in  bailed  him  and  brought 
him  into  court  in  discharge  of  recognizance  and 
paid  all  costs.  Held;  he  was  discharged.  .State: 
V.  RaUins,  52-168,  '75. 

8378*  Mo  defense  toshow  that principal,after 
forfeiture  and  before  suit,  had  enUsted  in  army 
and  surety  could  not  surrender  him.  Winiamger 
V.  State,  28-228,  '64. 

8279.  Sorrender  of  principal.  Seufa.  from 
C.  C.  on  a  recognizance.  Justice  had  declared 
recognizance  forfeited,  and  had  certi6ed  same; 
to  C.  C.  Held;  by  a  surrender  of  principal  im 
(X  C  at  any  time  before  judgment  on  the  ku  fa, 
bail  might  be  discharged  on  payment  of  costs. 
MiUer  V.  Saie,  8  Blf.  78,  '46. 

8880.  Bail,  at  any  time  before  final  judg- 
ment, may  surrender  bis  principal,  and,  upon 

Eayment  of  such  costs  as  the  court  may  adjndge^ 
e  discharged.  R.  8. '81, 1718. 
8281.  Sarreuder  of  principal.  Surety  in 
recognizance  before  a  justice  for  principal's  ap- 
pearance at  C  C.  to  answer  a  criminal  chaive, 
can  not  discharge  himself  by  a  surrender  of  nis 
principal  to  justice.  Surrender  accompanied  by 
a  certified  copy  of  recognizance,  may  be  madetc^ 
sheriff".   Sl£gar8  v.  Stale,  2  Blf.  104,  ^27. 

8288.  Surrender  of  principal.  Sureties  on 
a  recognizance  to  answer  a  criminal  char^  majr 
at  any  time  before  judgment  on  adre  faaas,  sur- 
render their  principal,  and  be  released  from  lia- 
bility on  recognizance.  Such  release  does  not 
dischaige  principal.  Lorattce  y.  Stale,  1-869,  '4S.. 

TI.  HiseeUaieoos. 

8288.  Justice  of  peace.  Complaint.  A  com- 
plaint on  a  recognizance  taken  by  a  J.  P.  must 
show  that  J.  P.  had  jurisdiction  to  take  recogni- 
zance, as  that  an  affidavit  had  been  filed  chang- 
ing princuial  with  a  crime.  Hamimv.Slate,9^ 
32,  71 ;  S»aU  v.  GodbtnAamer,  80-63,  '68 ;  Han- 
kins  Y.  Slaie.  24-288,  '66 ;  28-91 ;  62-35. 

8884.  Clrcnitoonrt.  Such  complaint  shoul  J 
aver  that  a  charge  was  made  against  principal 
before  recognizance  was  taken.  A  basis  for  a 
recognizance  must  be  shown.  Qriffin  v.  Slate  48— 
258,^74. 

8285.  Must  aver  that  principal  was  called 
and  defaulted.  Urlm  v.  Slaie,  87-839,  '71 ;  Lm^ 
fcyv.^,  lBlt.559, '39.   Cf.  2&-91. 

8286*  Becogrnizance  taken  nnder  section  14r 
of  justice's  act,  after  forfeiture,  is  filed  in  C.  court 
under  section  15,  only  for  purpose  of  making  it 
operate  as  a  lien  upon  lancu  oi  obligors.  Oaeh- 
enA«merv.-iS(aie,28-91,'67;  Patterson y. Slate,  H- 
86,  '59. 

8287.  Transcript  of  justice  may  be  made  a 
part  of  complaint  to  show  proceedings  before- 
Dim.    Oa/^mheimer  v.  State,  supra. 

8888.  Jarlgdletion  of  an  action  on  a  forfeited 
recognizance,  taken  by  a  justice  for  an  appear- 
ance before  C.  C.  is  in  CP.  court  Hamtm  v. 
State,,  24-288,  '6o.  If  amount  is  within  its  juris- 
diction.   McCote  Y.  fiStote,  10-50,  '57. 

S289.  Actionmastbebroaghtinconnfywhero 
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one  or  more  defendants  lesidew  SlaU  t.  Vtmud- 
kubwry,  lfi-186,  '60. 

82vO.  Althoagh  a  recognizance  taken  hy  a 
justice  -for  appearance  of  a  jMrty  accused  of  a 
crime,  be  snlwtantiaUy  defective,  aeirt  fadas  sug- 
^ting  defect,  may,  by  statute,  be  issued  upon 
It;  and  omission  of  such  su^estion  (recogni- 
zance being  copied  into  sore/atruu)  only  be  taKea 
advantage  of,  ii  at  all,  by  special  demurrer,  iion 
r.£faife,6Blt315,'42. 

$29i*  Arecognizance,pQrporting  to  be  signed 
and  sealed  by  leco^tzor,  and  to  have  been  ac- 
knowledged before  justice,  is  a  sufficient  founda- 
tion for  a  aetrs  faans;  and  if  recognizance  was 
not  entered  into  by  party  sued  on  it,  so  as  to  be 
obligato^  on  him,  objection  should  be  made  by 

8298«  When  snch  recognizance,  ia  in  a  sum 
beyoDd  a  jtutice's  jurisdiction,  and  is  forfeited, 
it  shoold  oe  certified  to  C.  C;  and  a  aetre  faoM 
m  it  may,  in  such  case,  issue  from  court.  Id. 

t298>  ETtdence.  In  a  suit  on  a  recognizance 
pven  before  a  J.  P.,  it  is  not  error  to  admit  in 
evidence  affidavit,  though  it  l^alty  is  defective 
and  varies  a  little  from  description  in  complaint. 
AAsmv.  Suae,  42-373,  '73. 

9294.  Jnatlce*  Debt  lies  on  a  recognizance 
taken  by  a  justice  for  appearance  l)ef ore  him,  of 
a  person  charged  with  an  offense.  If  penalty  be 
bcy<«d  a  jastice's  jarisdiction,  suit  may  be 
brought  in  C.  C  DeclaraUon  need  not  aver  that 
recognizance  was  taken  in  consequence  of  a  con- 
Unuance.  A  breach  assigned  in  declaration  that 
the  person  charged  did  not  appear  before  jus- 
tice^ etc.,  and  answer,  etc^  and  abide  judgment 
of  justice  thereon,  is  samcient  on  general  de- 
murrer.  SUitt  T.  hman,  7  Blf.  226,  '44. 

•S96.  Seeoffnlsanee.  When  Jnstlee  nuj 

n^alre.  In  prosecution  for  surety  of  peace,  jus- 
tice, on  application  of  defendant,  granted  a  con- 
tinaance,  and  required  him  to  enter  into  a  recog- 
nizance for  his  appearance  "  to  answer,"  etc., 
"  and  abide  order  of  court  and  not  depart  without 
leave,  this  cause  being,  by  consent  of  parties,  con- 
tinned  until,"  etc.  On  day  set,  defendant  ap- 
peared, and  justice,  on  account  of  sickneBs  in  his 
nmUy,  continued  cause,  directing  parties  to  re- 
tom  home  until  they  were  notined  by  him  to 
appear,  no  new  recognizance  being  required. 
Sawequently,  such  notice  being  given,  defendant 
appeared,  was  tried,  and  ordered  to  enter  into  a 
rect^izance  for  appearance  in  C.  C,  but  de- 
parted without  executing  such  bond,  upon  which 
ois  recognizance  was  declared  forfeited.  Action 
on  rect^nizance.  Htidf  recognizance  valid,  and 
action  could  be  maintained.  State  t.  ThomoKtit 
62-867.  TS. 

SS96.  Idabllltj  of  snret j  «ii  bond  for  con- 
tinuance. In  action  by  relatrix,  in  name  of  state, 
on  a  recognizance  executed  by  defendant  and 
surety,  for  a  continuance  in  a  bastardy  proceed- 
ing before  justice,  defendant  having  absconded 
during  pendency  of  prosecution,  complaint  must 
allege  that  sn<»i  prosecution  was  prosecuted  to 
final  judgment  in  C.  C  2Wner  T.  Sttri^  66-210, 
79. 

8297.  Surety  on  such  bond  can  not  limit  his 
liabili^  to  mere  failure  of  defendant  to  appear. 
He  is  liable  to  full  extent,  as  provided  by  sees.  4 
and  8,  bastardy  act,  2  B.  S.  '76,  666-7.  Id.  (v. 
R.S.  '81,  981,  985.) 

6298.  Answer  in  snch  action,  that  defendant 
bad  appeared  as  recognized,  and,  with  leave  of 
justice,  left  his  office  to  procure  a  surety  on  bond 


for  appearance  in  C.  C,  and,  while  so  absent,  de- 
parted.  Htid;  answer  insufficient  Id. 

8299.  Recognlzanee  of  defendant  In  pro- 
ceeding to  obtain  sorety  of  peace,  there  hav- 
ing been  a  finding  against  him,  should  be  for  ap- 
pearance in  criminal  C.  C.  (if  any)  of  county; 
or,  if  no  criminal  C.  C,  then  to  civU  C.  C.  Stale 
V.  CfafCT,  eft-72,  '79. 

8800.  Fractlce.  Taking  and  entering  a  re- 
cognizance in  a  n«  eaat  proceeding,  are  no  nec- 
essary part  of  issuing,  serving  or  returning  of  or- 
der of  arrest.  Perhape  recognizuice  ongnt  not 
to  be  entered  upon  oraer  of  arrest.  FUxgerald  v. 
Grav,  61-109,  '78. 

8801.  Fact  that  a  party  recognized  for  a  crime 
by  a  justice  has  been  subsequently  recognized  by 
same  justice  upon  another  charge,  for  a  matter 
which  was  a  part  of  same  transaction,  will  not 
discharge  first  recognizance.  State  y.  Shaw,  4- 
428,  '53.  Cf.  6S-112. 

8802.  Where  a  complaint  made  before  a  jus- 
tice shows  that  act  chaiged  might  be  either  of 
several  crimes,  justice  may  elect  for  which  he 
will  recognize  party,  and  a  recognizance  to  ap- 
pear and  answer  for  either,  will  be  valid.  Id, 

8808.  Filing*  When  a  justice  binds  a  person 
in  a  recognizance  to  C.  C.  to  answer  an  accusa- 
tion of  bastardy,  original  recognizance  should  be 
filed  by  justice  in  CU  .Sfai«eT.i>tm^4Blf.21,'36. 

8804.  Custody  of  law.  A  defendant  on  bail 
is  in  custody  of  bail  and  in  Iwal  custody.  Turner 
V.  WilKm,  49-681,  '76. 

8805.  Admissions  upon  compulsion  are 
not  admissible*  A  recognizance^  ex^uted  by 
defendant  in  a  bastardy  proceeding  requiring 
him  to  appear  and  answer  charge  in  C,  CL  can 
not  be  received  in  evidence  against  him.  It  was 
not  voluntarily  made.  BrogUa  'v.  SkOe,  64- 
460,  '78. 

8806.  Entry.  A  recognizance  for  principal's 
appearance,  etc.,  filed  on  first  day  of  proper  term, 
but  not  then  entered  of  record,  was  forfeited, 
etc.  Held;  might  be  entered  of  record,  at  a 
suhseq^ient  term,  ntntfl  pro  fune.  W^mmr.Slatef 
5  Blf.  343,  '40. 

S807f  When  caption  of  a  recognizance  set 
forth  in  a  teire faeiaB,  shows  recognizance  to  nave 
been  taken  in  proper  county,  it  sufficiently  shows 
that  recognizance  was  there  taken.  Id. 

8808*  Entry  of  ball  upon  record  is  in  writ- 
ing, and  terms  can  not  be  varied  by  paroL  Mur- 
phy v.  Merry,  8  Blf.  296,  '46. 

8809.  Appearance.  Entering  special  ha.\X 
to  a  writ  in  foreign  attachment  is  no  appearance. 
Root  T.  Monroe,  h  Blf.  594,  '41. 

8810.  Final  Judgment.  Quashing  of  a  writ 
of  setre /aetfuissued  upon  a  forfeited  recognizance, 
if  writ  is  not  a  nullity,  is  a  final  judgment  Mo- 
Quire  V.  Sale,  5-«5,  '54. 

8811*  Quashing  of  writ  puts  an  end  to  suit 
and  is  a  final  judgment  which  may  be  reversed 
on  appeal  or  writ  of  error.  Cole  v.  Anuoel^  5 
Bit  175,  '39. 

8812.  Under  code,  acttons  OB  IbrflBtted  re- 
cognlzaaees  must  be  bronj^t  in  county  where 
defendants,  or  one  of  them,  resides.  Siai£  v.  Fan- 
vaUcenburq,  15-185,  '60. 

8818*  After  debtor  has  given  liond  for  prison 
limits,  officer  haa  no  control  over  him.  W«i- 
d(mr  V.  Tucker,  4-381,  '63. 

3814.  Return  of  verdict  of  guilty  will  not 
authorize  a  sheriff,  in  absence  of  order  or  writ, 
to  take  into  custody  a  defendant  who  is  on  buL 
Bedmm^  T.  State,  28-205,  '67. 
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See  Liverymen,  FUdge,  Warehonameh. 

8816.  LiabUltjr,  In  ordinary  cases  of  bail* 
ment,  uncontrolled  by  stipulations,  and  in  ab- 
sence of  negligence  or  misconduct  by  bailee,  an 
injury  to  property  bailed  falls  on  bailor.  Con- 
well  V.  Smith,  8-530,  '56. 

8S16.  A  and  B,  bankers  and  partners,  to  en- 
able firm  to  drav  drafts  on  New  York  for  current 
exchange,  borrowed  from  a  number  of  U.  8. 
bonds,  and  deposited  them  in  New  York  as  col- 
lateral, against  overdrafts,  firm  stipulating  in 
writing  that  said  bonds  were  *'  to  be  retumea  or 
accounted  for  to  B."  Bonds  were  stolen  from 
bailee  in  New  York.  Held;  firm  was  liable  to 
B  for  loss.    Archer  v.  Walker,  88-472,  '72. 

8817.  A  hired  an  ass  for  astanding  season.  B 
stipulated  that  he  would  be  accountable  for 
any  accident  ^at  might  befall  animal  and  agreed 
to  return  him  safe  and  sound  at  close  of  season, 
or  to  pay  $1,000  if  damage  should  be  done  to 
him.  Injuries  from  sickness,  lightning  and  ac- 
cident were,  in  another  part  of  the  contract,  ex- 
cepted. Breach,  that  soon  after  commencement 
of  season,  defendant  returned  aas  to  plaintiff  dis- 
eased: and  that  of  disease  contracted  while  in 
defendant's  possession,  and  caused  by  defend- 
ant's carelessness,  ass  died.  Evidence  showed 
that  soon  after  hiring,  ass  was  poisoned,  and  his 
spermatic  cord  pierced  with  a  sharp  instrument, 
whereby  he  became  impotent.  But  there  was  no 
evidence  of  negligence  or  misconduct  on  part  of 
defendant.  Heia;  defendant  was  not  liable  for 
injuries.  OonweU  v.  Smith,  8-530,  '56. 

8818.  Plaintiff  was  to  receive  $6  for  each  colt 
bc^tten,  or  to  pay  defendant  920  per  month  for 
his  services  at  his  election.  Season  was  to  con- 
tinue until  July,  but  ass  was  returned,  at  request 
of  plaintiff,  in  May.  Held;  bailment  was  ter- 
minated by  mutual  consent  of  parties.  Held; 
plaintiff  having  failed  to  elect  according  to 
terms  of  contract,  defendant  might  do  so,  and  his 
counter-claim  for  services  would  He.  Jd. 

8818.  A  sold  a  mill  to  B.  At  time  of  sale,  A 
had  in  his  service,  as  miller,  one  C,  who,  after 
sale,  continued  in  mill,  in  same  employment,  as 
servant  of  B.  A,  when  he  sold  mill,  had  a 
quantity  of  wheat  of  his  own  therein,  which  he 
left  after  sale,  to  be  manufactured  into  flour, 
which  fact  C  knew.  Held;  B  became  a  bailee 
of  wheat  for  reward — responsible  for  its  safe 
keeping  and  for  return  of  flour  manufactured 
therefrom  to  A.  Held;  whether  B  had  personal 
knowledge  that  A  had  so  left  wheat,  was  nnim- 
portant  Held;  if  B  or  his  servant  used  or  dis- 
posed of  whea^  assumpsit  would  lie  against  B 
without  any  previous  demand  for  wheat.  Cox 
T.  Reynolds,  7-257,  '55.  Cf.  5»-489  ;  86-39 ;  28- 
68 :  1 2-427. 

8830*  A  sale  by  a  warehouseman  of  property 
deposited  with  him  for  storage,  without  notice 
to  owner,  is  a  conversion  of  the  property.  Jor- 
dan T.  Skiimtim,  28-1S6,  '67. 

8881.  In  bailment  of  mntoal  benefit,  as 
where  work  is  done  for  hire,  ordinary  diligence 
is  lequired-    Chnner  v.  Wintrni,  8-315,  '66. 

8822.  Diligence  required  is  proportioned  to 
value  of  property  bailed,  or  delicacy  of  opera- 
tion to  be  performed.  Id. 

8828>  A  bank  having  undertaken,  for  reward, 
to  collect  a  debt,  places  itself  in  situation  of  an 
■gent  or  attorney,  who  undertakes  to  perform 
services  for  anothor  in  line  of  his  bnunees;  and 


is  bound  to  a  faithful  discharge  of  his  duty,  and 
is  responsible  for  all  damages  arising  from  his 
neglect    Tyaon  t.  Sl  Bk.  Ind.,  6  BIf.  225,  '42. 

8824.  A  borrower  is  bound  to  extraordlnarr 
diligence  In  regard  to  property  loaned  to  hlni, 
and  is  responsible  for  slightest  neglect;  but  if 
article  perish,  or  is  lost  or  damaged,  without  any 
blame  or  neglect  on  his  part,  owner  must  sustain 
loss.    Wood  V.  McChtre,  7-155,  '55. 

8885.  Hiring.  A  hired  his  wagon,  team  and 
teamster  to  B ;  during  bailment  team  ran  away, 
and  ran  aminst  C's  horse,  injuring  him  so  that 
he  died.  Held;  teamster  was  servant  of  A  and 
not  of  B;  A  was  liable  for  injury.  CroekeU  t. 
CalveH,  8-127,  '56. 

8826.  Liability  of  bailee.  Where  consignee 
has  notice  of  situation  of  goods  at  place  of  do* 
livery,  and  pa^  freight  upon  them,  and  after- 
wards, without  ncf^ect  on  part  of  warebonse- 
man,  goods  are  destroyed,  warehouseman  is  not 
liable.    N.  A.&S.R.  Co.  v.  Camphttt,  1 2-65,  '69. 

8827.  It  seems,  indeed,  that  the  wyment  of 
freight  under  such  circumstances,  without  any 
arrangement  as  to  further  custody  of  ^oods  by 
warehouseman,  is  equivalent  to  a  delivery,  so 
far  as  to  throw  risk  of  loss  upon  consignee.  Id. 

8828.  A  bailee  of  a  ilclons  animal  is,  as  to 

Eublic,  as  responsible  for  its  safe  keeping,  as  if 
e  were  owner.  F^raaimdl  v.  Lt«fe,  1^2517*61. 

8829.  Liability  of  bailee.  A  bank  sold  cer> 
tain  ^Ud  coin,  left  as  a  special  deposit,  at  a 
premium.  Heid;  liable  to  oailor  for  amount  re- 
alised byconversion.  Boni  Stale  v.£«rtoH,  27- 
426,  '67. 

8880.  In  such  a  case,  a  refusal  to  deliver  coin 
on  demand  is  evidence  of  a  conversion  and  will 
justify  inference  that  conversion  waf  at  usual  pre- 
mium. Id. 

8831.  As  for  liability  of  bailee  acting  without 
pay,  see  Oreen  v.  Birchard,  27-483,  '67. 

8882.  Diligence  of  baOee.  Hiring.  A  bor- 
rower of  a  horse  for  a  certain  trip  or  travel  is  not 
liable  for  its  value  on  account  of  a  failure  to  re- 
turn it  when  it  had  been  taken  from  him  by  rob- 
bery, irresistible  force,  or  stolen  out  of  his  posses- 
sion, while  using  it  for  purpoee  taken,  ne  hav- 
ing exercised  extraordinary  diligence.  Weikiiu 
V.  Roberts,  28-167,  '67. 

8888.  Tort.  Action  by  owner  of  a  hone, 
against  bailee,  a  liveryman,  employed  to  feed 
and  care  for  horse,  for  damages  to  horse  arising 
out  of  carelessness  of  defendant.  AnSfver  by 
way  of  counterclaim,  setting  up  an  indebted- 
ness owing  by  plaintiff  to  defendant  for  keeping 
and  taking  care  of  horse.  Demurrer  to  connter- 
clium  for  reason  that  matter  of  contract  can  not 
be  set  up  in  defense  to  matter  in  tort.  Held  ;  De- 
murrer should  be  overruled.  (TruRn  T.  Moore, 
62-296  '76. 

8384.  Common  earrler*  Attachment  of 
freight*  A  bailee  is  excused  from  liability  for 
not  carrying  and  delivering  freight,  when  it  has 
been  seised  by  virtue  of  f^al  process,  attach- 
ment, etc.,  and  taken  oot  of  its  possession,  with- 
out any  act,  fault  or  connivance  on  its  part,  pro- 
vided bailee  gives  immediate  notice  to  owner  of 
same.    0.  &  M.  R.  Co.  v.  Yoke,  61-181,  '75. 

8836.  Batlmenton  condition.  InsulBcIent 
evidence.  Where,  in  action  by  surviving  hus- 
band, against  clerk  of  C.  C,  to  recover  wife's 
distributive  share  of  her  father's  estate,  it  was 
shown  that  such  share  had  been  paid  to  clerk  by 
administrators,  for  plaintifT,  to  be  held  unUl  a 
question  of  advancement  should  be  settled,  which 
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had  not  been  settled,  and  no  steps  to  settle  it  had 
been  taken,  and  that  final  report  of  administra- 
tors had  b«en  approved  and  they  discharged. 
Htid;  evidence  insuCBcient  to  sustain  finding  in 
plaintiff's  favor,  showing  no  absolute  payment 
to  defendant  for  use  of  plaintiff,  and  new  trial 
should  have  been  granted.  Bryantr.  Uanueholdier, 
Jl-349,  '80. 

SS86.  liUbUity  of  banee.  A  deposited  with 
B  a  note  for  payment  of  money  against  C,  to  be 
accounted  for  by  B  to  A  when  collected.  B  after- 
wards gave  up  this  note  to  sheriff  to  be  sold  on  a 
fee  bill  a^inst  A,  B  and  D,  in  a  case  in  which 
A  was  principal  and  B  and  D  were  his  sureties. 
Sheriff  acccordingU'  levied  upon  and  sold  note  to 
satisfy  fee  bill.  Held;  B  for  this  breach  of  duty 
was  liable  to  A  in  action  on  case.  MeCUUand  v. 
AiUoni,  2  Bit  301,  *3a 

$337.  BaUment.  Dllteenee.  Where  a  bail- 
ment is  for  sole  bmeflt  m  baDor,  law  requires 
only  slif  ht  diligence  of  the  bailee ;  he  u  answer- 
able only  for  gross  negligence.  Dart  t.  Lowe,  5- 
131,  '54. 

3388*  Where  a  person  has  acted  as  a  bailee 
in  a  matter  not  within  scope  of  his  ordinary  oc- 
cupation, it  is  incumbent  upon  bailor  who  seeks 
to  render  him  liable  for  n^Ugence  as  a  bailee  for 
reward,  to  prove  that  he  was  to  receive  a  com- 
pensation. Id. 

83S9.  A  nuuidataiT  is  answerable  for  gross 
Dodigence.   Kanp  r.  Faiiow,  6-46^  '54. 

SSiO.  Deposlu.  There  is  a  distinction  in 
ieposttB  of  tbis  kind.  Where  the  very  silver  or 
gtud  deposited  is  to  be  restored,  transaction  is  a 
special  or  pure  deposit,  but  where  party  is  to  re- 
Btore,  not  identical  coin,  butonly  an  equivalent, 
on  demand,  it  is  called  a  loan  or  mu^um,  or  ii^ 
r^iilar  deposit.  StaU  v.  Qmk,  4-315,  '53 ;  4  Blf. 
m  Cf.  17-^17. 

8841 .  Semble,  that  surplus  revenue  fund  held 
by  state,  is  a  deposit  of  general  class.  StaU  t. 
Ctark,  mpm. 

8342.  A  bailee  can  not  be  sued  by  bailor  for 
deposit  till  after  demand ;  nor  is  bailee  always 
bound  to  then  deliver.  Underwood  v.  Taiham,  1- 
276,  '48. 

8343.  Demand.  When  a  bailee  eonverts 

thing  bailed  to  hb  own  use,  bailment  ceases,  and 
bailor,  without  previous  demand,  may  recover 
its  value,  upon  an  implied  promise  to  pay  there- 
for. AntfA  V.  Stewart,  6-220,  '54 ;  Spencer  v.  Mor- 
ffo*,  id.  146/54. 

8344.  What  Is.  A  placed  400  bushels  of 
wheat  in  mill  of  B,  upon  terms  that  latter  might 
mix  it  with  his  own,  convert  it  into  flour,  when 
he  pleased,  sell  flour  and  appropriate  proceeds 
to  his  own  use,  but  that,  whenever  A  saw  fit,  he 
had  a  right  to  exact  from  B  same  quantity  in 
kind  of  wlieat  or  amount  of  flour  so  much  wheat 
would  make,  or  the  then  price  of  wheat  per 
bushel  in  money.  After  delivery  of  the  wheat, 
but  before  A  had  made  a  demand  of  B  for  any- 
thing in  return,  the  mill  and  wheat,  then  in 
store  in  it,  were  consumed  by  fire.  Held;  con- 
tract one  of  sale,  and  loss  must  fall  on  B.  Car- 
GaU  V.  Wailace,  12-252,  '59. 

3846.  Suit  to  recover  value  of  a  quantity  of 
corn  stored  with  warehousemen.  Beoeipt  was  as 
hllom:  "Portland,  February  16,  '56.  Keceived 
in  store  from  B  P,  by  same  for  same,  not  trans- 
ferable without  notice,  and  not  accountable  for 
loss  by  fire,  132  bushels  43  lbs.  corn,  in  store  till 
May  1,  at  2  cents.  K&H."  ifeU;  a  contract  by 


which  specific  article  deposited  was  to  be  rede- 
livered.  Fribble  V.  Kent,  10-325,  '58. 

8346.  "I  have  this  day  contracted  with  C. 
W.  W.  &  Co.,  to  manufacture  for  them,  at  my 
mills  in  BrootvUk,  Jnd.,  2,000  barrels  of  superfine 
flour,  on  tenns  as  follows :  Thev  to  furnish  wheat 
in  barrels  at  M.,  vii.:  6  bushels  of  wlieat  and 
barrel  for  a  barrel  of  flour.  Flour  to  be  deliv- 
ered on  board  of  boats  at  R,  at  one  cent  per 
barrel  expense  of  storage.  About  2,500  bushels 
of  said  wheat  are  at  M.,  about  300  bushels  at  L, 
and  balance  at  C.  Surplus  barrels  and  wheat 
over  2,000,  I  will  buy,  if  we  can  agree  on  price, 
if  not,  will  bold  them  subject  to  your  order. 
(Signed.)  Wx.  B."  Hdd;  omtract  one  of  bail- 
ment and  not  of  sale.  v.  West,  8-170,  '51. 

8847.  Defendant  sold  plaintiff  a  quantity  of 
flax-seed  and  took  following  receipt.  "  Received 
of  J.  B.  101  bushels  of  flax-seed,  to  be  paid  for, 
12i  cents  below  Cincinnati  prices,  when  called 
for.  Aug.  25,  '46.  A.  M."  On  this  receipt  was 
following  indorsement:  "Received  on  within, 
$42  in  cattle,  June,  '47.  Demanded  April  1,'47. 
J.  B."  Held;  this  instrument  was  only  an  ac- 
knowledgment of  receipt  of  flax-seed,  with  a 

Sromise  to  pay  for  it  on  demand  at  specified  re- 
uction  from  CincinntUi  price.  Demand  referred 
only  to  time  of  payment,  not  to  price.  Mum  v. 
Beard.  2-505,  *51. 

8848.  A  quantity  of  wheat  was  delivered  by 
plaintiff  to  defendants  at  their  mills,  to  be  ex- 
changed for  flour.  Defendants  put  wheat  into 
their  common  stock  of  wheat.  Mill  was  after- 
wards casually  destroyed  by  Are,  and  defendants 
refused  to  deliver  flour.  Hebi,'  contract  was  a 
sale,  not  a  bailment.  Ewing  v.  FrentA,  1  Bit 
353,  '25. 

3349.  Remedv  of  bailee.  If  possession  of 
property  be  fraudulently  obtained  from  a  bailee 
by  general  owner,  bailee  may  maintain  trover 
for  property  against  either  owner  or  his  subse* 
(^ent  rendee.   MtOnmdl-r.  MaxweO,  3  Blf.  419, 

8350.  Remedy  of  bailee.  Suit  to  recover 
value  of  a  quantity  of  com  stored  with  warehouse* 
men.  Receiptgiveu  for  com  was  as  follows :  "Port- 
land, February  16, '56.  ReceivedinstoreforBP 
by  same  for  same,  not  translerable  without  notice, 
and  not  accountable  for  loss  by  fire,  132  bu.  43 
Ibti.  com,  in  store  to  1st  May,  at  2  cents.  K  & 
H."  Hebi;  bailment  and  property  rNnalns  in 
bailor,  and  bailee  holds  a  lien  for  storage.  Pr^ 
bU  V.  Kent,  10-325,  '58. 

8851.  On  first  of  May,  bailor  had  a  right  to 
demand  and  recover  com,  on  paying  chaises  for 
storage.  /(/. 

3352.  Bailor  failing  to  make  such  demand, 
bailee  may,  at  end  of  one  year,  under  our  stat- 
ute, sell  deposit,  after  notice  at  public  auction. 
Id. 

3358.  But  where  bailor's  complaint  shows  that 
he  demanded  com  and  tendered  amount  due  for 
storage,  on  18th  of  September  following,  bailees 
not  having  yet  disposed  of  it  by  any  legal  mode. 
Held;  bailees  should  have  redelivered  deposit, 
and  having  failed  to  do  so,  an  action  against 
them  for  itH  value  was  well  brought.  Id. 

3354*  When  suit  was  in  nature  of  trover,  a 
demand  and  refusal  would  be  evidence  of  con- 
version, and  value  of  property  at  that  time 
would,  it  aeems,  be  measure  of  damages.  Id. 

3355.  Plaintifi'  being  owner  of  2,000  gunny 
bags,  instructed  a  warehouseman,  in  whose  pos- 
session th^  were,  to  deliver  them  to  defendant 
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if  he  called  for  them,  but  if  they  were  not  bo 
called  for  to  sell  them.  Defendant  called  and 
received  bags,  paying  warehouseman  his  charges. 
At  time  there  was  a  contract  between  plaintiff 
and  defendant  for  com  to  be  delivered  or  latter 
to  former  in  bags ;  which  com  was  not  ddivered. 
Hdd;  these  facta  did  not  sustain  suit,  in  assump- 
sit, as  defendant  became  bailee,  and  can  not  be 
made  liable,  unless  it  is  shown  that  he  had  con- 
verted them  to  his  own  use.  Oraikshank  t.  Henrv, 
6B1L19,  '41.  Cf.  17-84. 

9356.  Assumpsit  for  goods  sold  and  delivered. 
Plaintiff  proved  that  he  had  left  his  wagon  with 
defendant  for  safe  keeping,  and  that  defendant 
had  converted  it  to  hlf  own  use.  Held;  suit  was 
sustiilned.    Cooper  v.  HeUabeck,  5  BIf.  14,  '38. 

8357.  A,  on  dIs  death-bed,  and  abont  three 
days  before  he  died,  delivered  to  B  a  certain 
sum  of  money  for  hU  ( A's)  wife,  which  B  said  he 
would  send  to  her.  Held;  suit  for  money  could 
not  be  sustained  by  administrator  of  A  against 
-R.  McQiUiaiddyy.Cuok,bm.m,'9».  Cf.10-161. 

8858.  Sale  bj  bidlee.  A  gave  a  mare  with 
foal  by  an  ass  to  B,  stipulating  that  if  she  should 
prove  to  be  with  foal,  colt  was  to  be  A's.  Bsold 
mare  to  C,  without  informing  him  of  reservation 
of  colt  by  A.  Held;  reservation  of  colt  by  A  was 
a  valid  one.  Held;  B'b  possession  of  colt  was 
that  of  bailee.  Hdd;  sale  by  B  to  C  (beingthat 
by  a  bailee  ofproperty  bailed,)  conferred  no  title 
to  colt  upon  C.   Mm;  Cs  remedy  was  against 

SfoT  breach  of  warranty  of  title  implied  in  sale 
chattels.  Subject  of  a  contract  need  only  have 
a  potential  existence.    Woljv.  EsUh,  7-448,  '56. 

S859*  If  bailee  of  goods  for  a  particular  pur- 
pose, not  having  indicia  of  property  other  than 
its  possession  and  control,  transfers  them,  in  con- 
travention of  such  purpose,  to  a  bona  ^de  pui^ 
chaser  without  notice,  latter  can  not  resist  claim 
of  real  owner.   IngenoU  v.  Emmenon,  1-76,  '48. 

8860.  Carriers  of  a  quantity  of  salt  by  water 
purchased  a  boat  on  their  way,  to  ascend  a  cer- 
tain river  toward  place  of  destination,  and  de- 
pcwited  with  seller  a  part  of  load  as  security  for 
price  of  boat,  informing  him  they  were  carriers. 
Held  ;  that  this  disposal  of  property  was  unau- 
thorized, and  that  right  to  possession  of  it  con- 
tinued in  original  owner.  Held;  a  bona  fide  pur- 
chaser of  goods  from  a  bailee,  out  of  market 
overt,  can  not  hold  them  against  general  owner. 
XikluU  V.  VanoihT,  1  BIf.  386,  '26. 

8861.  Title  of  bailee.  Action  in  replevin  by 
bailor.  A  bailee  of  goods  has  a  (qualified  prop- 
erty in  things  bailed,  and,  having  a  lien  on 
goods  bailed,  may  defend  his  poesession  against 
claim  of  owner  by  replevin.  Ikuterv.  Brt>m^4!^ 
395,  '74. 

8862.  Ifhen  bailment  commenees.  Where 
an  executory  contract  stipulates  for  delivery  of 
a  certain  qualitpr  of  produce,  without  passing 
title  to  any  particular  produce,  vendor  is  not  a 
bailee  of  produce  prior  to  delivery  at  place  and 
within  time  fixed.  Contract  is  discharged  by 
delivery  of  article  of  quality  mentioned.  Biekeila 
V.  Hays,  18-181,  '59. 

3363.  A  bailment  for  work  to  be  done,  glres 
iMilee  a  Iten  on  goods  for  amount  of  his  labor, 
if  not  inconsistent  yritii  his  contract  Hanrm  T. 
PWp,  7-21,  '65. 

8864.  Soch  a  lien  will  be  waived  b^r  a  re- 
fusal to  deliver  up  property  to  bailor,  without 
alleging  retention  lor  lien.  Id.  It'iB  also  waived 
by  a  voluntary  relinquishment  of  possession  of 
chattel  to  bailor.  2\wber  v.  Xxifior,  o8-93,  '76. 
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See  AbaUment  VIIL 

I.  Oaterally. 

II.  BanJcrupteyand  Diaeharge. 

III.  Jurtadtcfton. 

IV.  Oamponiion  at  a  D^ente, 

I.  Generally. 

886fi.  Adindication  of  debtor's  bankruptcy  is 
foundation ot  all  snbsequent  proceedings  in  bank- 
raptcy,  including  conveyance  by  judge  or  regis- 
ter to  assignee.  It  ^ves  character  to  such  con- 
veyance and  makes  it  a  judicial  sale.  Bobertty. 
^anwer,  68-64,  '79. 

8366.  To  revive  a  debt  dlscliai^ed  by 
liankmptcjr,  there  must  be  a  new  promise,  dis- 
tinct and  unambiguous,  in  contradistinction  to 
a  promise  implied  from  an  acknowledgment  of 
justness  or  existence  of  debt,  or  expression  of  a 
mere  intention  to  pay  same.  SAoekeyv.  MUbfJl- 
288,  '80. 

3867.  Effect.  After  a  person  has  been  de- 
clared a  bankrupt,  and  his  goods  have  passed  to 
his  assi^ee,  he  nas  no  right  of  property  or  pos- 
session in  goods.  Rednumv.  GoiM,  7  BIf.  361,  '45. 

336S.  A  lien  attaching  a  proceeding  supt>le- 
mentary  to  execution,  Is  waived  by  proving 
claim  in  a  bankrapt  court  Hoadley  v.  Caywoodf 
40-239,  '72. 

8869.  TraBsferofallpropertytoasHlffnee. 
An  adjudication  in  bankruptcy,  an  appointment 
of  assignees,  an  assignment  to  them  of  property 
of  bankrupt,  vests  title  in  assignees  to  all  prop- 
erty of  bankrupt  held  anywhere  by  him  at  com- 
mencement of  proceeding  in  bankruptcy.  Jfori* 
son  V.  Honey,  47-31,  '74. 

8870.  Power  of  assl^ee.  As8ig;nees  ap- 
pointed in  one  district  may  sue  in  district  courts 
in  other  districts.  Id. 

3371.  Jurisdiction  ef  state  conrt.  Pend- 
ing such  proceedings  no  state  or  other  court  can 
acquire  jurisdiction  (though  in  a  foreign  state), 
nor  can  an  order  for  sale  of  any  such  property 
in  a  state  conrt  be  made  to  satisfy  any  lioi  of 
creditors.  Latter  case  will  be  stayed  until  bank- 
rupt proceedings  are  closed.  Id, 

8372.  When  commenced.  Priorit];of  levy. 
Filing  of  petition  for  an  adjudication  in  bank- 
ruptcy, voluntary  or  involuntary,  is  commence- 
ment  of  proceedings.  Where  a  levy  had  been 
made,  before  commencement  of  such  proceedings, 
ofBcer,  as  trustee,  shall  continue  and  sell,  unless 
sale  would  be  injurious  to  general  creditors,  or 
to  some  one  having  a  prior  lien,  when  it  may  be 
sold  under  orders  of  court  This  doctrine  does  not 
appiv  to  a  mere  judgmentlien.  (yHarrav,  SUmCj 
48-417,  '74 ;  66-288. 

8878.  Set-off  to  exemption.  Aclaim  against 
bankrupt  for  conversion  was  provable  under  sec. 
5067,  R.  S.  U.  S.  On  such  a  claim,  pendiogpro- 
ceedings  in  bankruptcy,  debtor  was  sued.  Ii  he 
plead,  his  bankruptcy  proceedings  will  be  stayed, 
though  plaintiff,  on  proper  application,  may 
have  his  damages  assessed,  and  then  prove  for 
amount;  or,  creditor  may  wait  till  termination 
of  proceedings  in  bankraptcy,  and,  if  debtorfail 
to  obtain  hin  discharge,  he  can  proceed  against 
him.  But  if  debtor  permit  a  judgment  to  t>e  ta- 
ken against  him,  and  the  judgment  be  awsigned. 
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io  A,  sach  judgment  can  not  be  set-off  against  a 
«Iaim  held  by  debtor  against  A,  which  had  been 
re-aaugned  to  bankrupt  b;  assignee  in  bank- 
npteiy,  aa  a  part  oi  $300,  exempt  hy  law  from 
execution.    Weaver  t.  VoUb,  e»-191,  79, 

8S74.  Ba]tkraptc];of  prinelml.  Surety  11- 
■Mfim  Though  principal  is  a  oankrapt,  and 
payee  has  Sled  hm  note  as  a  claim  against  bank- 
rupt's estate,  surety  is  liable  in  an  action  against 
him  on  note,  before  a  dividend  has  been  made  in 
estate.   Grtgg  v.  WUson,  50-490,  '75. 

S876.  An  indorser  is  not  liable  on  a  note, 
until  holder  haa  punued  estate  of  bankrupt 
maker,  and  made  what  he  can  from  it  Hayne 
T.  iW,  68-158,  79. 

8S76.  Assignment  In  frand  «f  twukmpt 
«et.  An  answer,  in  an  action  on  a  note,  alleg- 
ing that  plaintiff  took  assignment  of  said  note, 
when  BSBignor  was  in  failing  circumstances,  and 
in  fraud  of  bankrupt  act,  as  assignment  was 
nade  to  preferred  creditors,  was  held  bad,  i'Ven- 
Mtv.MiUer,  87-1,  71. 

M77.  Stay  of  proceedings.  Kew  trial. 
Oremilinga  motion  to  stay  proceedings  brought 
toforeclose  a  mortgage,  in  a  state  court,  acainst 
one  who  is  seeking  to  oe  adjudicated  a  bankrupt, 
is  no  ground  for  a  new  trial.  JUonbon  t.  Haney, 
47-31,  74. 

S378.  To  render  a  bankrupt  competent  as  a 
witness  to  increase  assets  in  hands  of  his  assig- 
nee, it  must  appear  not  only  that  he  had  no  claim 
to  suipluB  of  nu  estate,  but  also  that  he  had  re- 

-ceived  his  allowance.  (Mham  v.  McOormtek,  8 
BIf.  387,  '47. 

8579.  Diseharge.  Witness.  When  a  joint 
maker  of  a  note  is  an  incompetent  witness  in  an 
action  by  an  administrator  on  note,  a  discharge 
in  bankruptcy  will  not  remove  such  incompe- 
tency.  JenAg  T.  Opp,  4»-108,  '73. 

11.  Baakraptey  and  IMsdiarge  as  a  Defense. 

8580.  Bankraptey  and  a  discharge  is  no  de- 
fense to  a  note  given  after  such  discharge, 
Ihongh  consideration  passed  before  bankruptcy. 
StMmY.  Homird,  44-413,  73. 

SSSl.  Nor  to  enforcement  of  a  mortgage  or 
•other  lien  on  property  created  prior  to  com- 
menoraient  of  proceeding.  TmiU  v.  2VutU,  88- 
M,7l. 

8882.  Purchaser  of  a  bankrupt's  estate,  as- 
«iming  "  payment  of  all  taxes,  liens,  and  incum- 
liraaces"  thereon,  which  had  been  specified  in 
order  of  sale  to  be  a  certain  mortgage  and  cer- 
tain taxe«,  was  not  liable  on  bis  bond  to  holder 
■of  a  personal  judgment  against  bankrupt. 
Xowig  v.Sehlosier,  65- 225,  '79.  Cf.  McOabe  v. 
<6ooihmte,  id.  288. 

8888.  DIseharge,  how  pleaded.  Pleading  a 
diicharge  in  bankruptcy  in  defense  to  an  action 
to  aiforce  a  judgment  taken  before  adjudication, 
k  not  necessary  to  negative  fact,  that  debt  was 
one  excepted  from  operation  of  a  discharge  in 
bankruptcy,  nor  to  set  forth  a  copy  of  certificate 
<if  dischaiwe.    Hays  t.  Ford,  55-62,  '76. 

8S84.  AlMtement.  Action  for  damages.  Suit 
for  damages  against  a  railroad.  A  plea,  that 
ance  bringing  of  action,  plaintiff  was  adjudi- 
cated a  bankrupt  and  that  the  plaintiff  had  made 
an  assignment  of  all  his  effects  to  his  assignee, 
mentioned  by  name,  who  is  owner  thereof,  and 
Kal  person  in  interest,  is  bad  on  demurrer  under 
section  14  of  bankrupt  act  and  section  21  of  our 
«ode.  P.CASLL.B.W.CO.V.  Nvmtm,  60-533/78. 
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8886.  Also  in  suit  for  recovery  of  personal 
property.   Sutherland  v.  Davw,  42-26,  73. 

838«.  Tmst  funds.  Attorney  acts  in  Odn* 
clary  capacity  towards  bis  client,  and  a  dis- 
charge in  bankruptcy  does  not  discharge  obliga- 
tion of  an  attorney  to  pay  over  to  his  client 
moneys  for  him  c(mected.  Ss^ren  t.  Ja/gae,  89- 
463,  '72. 

8387.  Dischai^e.  Proving  claims.  Mort- 
gagor and  mortgagee.  Mortgagee  creditor  of 
a  bankrupt  can  not  prove  any  part  of  his  claim, 
when  he  does  not  sell  mortgaged  property  at  or- 
der of  court,  or  release  or  conve^  his  claim  in 

groperty  to  assignee,  fferoe  t.  Wileox,  40-70,  '72. 
f.  75499. 

8888.  Bankrupt  is  only  discharged  from  such 
debts,  etc.,  as  were,  or  might  have  been,  proved 
against  his  estate  in  bankruptcy.  Id. 

8389.  His  discharge  would  be  no  defense  to 
an  action  on  mortgage  bv  such  mortgagee.  Jd. 

3890.  Oiseharae.  Iigunction.  A  bankrupt, 
having  been  diachaiged,  can  injoin  (»llection 
of  a  judgment  taken  oefore  adjuaicadon.  Hagt 
V.  Ford,  o5-52,  '76. 

8891.  Discharge.  In  an  action  of  coTenant 
by  assigneeof  P,  a  bankrupt,  founded  on  an  agree- 
ment between  P  and  defendant,  latter  pleaded 
that  P,  of  hie  own  motion,  filed  in  district  court 
of  United  States  his  petition,  applied  for  a  dis- 
charge under  bankrupt  law,  was  declared  a  bank- 
rupt, and  plaintiff  was  appointed  assignee  solely 
at  P's  own  instance.  Heid  ;  plea  bad,  as  that  part 
of  bankrupt  act,  under  which  P  was  dischatged, 
WHs  not  unconstitutionaL  HaMmgt  t.  FowUTf  S- 
216,  '60. 

3892.  Debtonjndgment.  Flea.  Discharge 

as  a  bankrupt  pn  voluntary  application.  Plea 
does  not  state  debt  was  not  of  fiduciary  charao- 
ter.  Demurrercorrectlrsustainedtoplea.  Bivena 
V.  ^eueomft,  2-98,  *50:  Sordm  T.  Qatanood,  1-107| 
'48. 

8893.  Discharge  in  bankruptcy  of  a  sor- 

ety^  is  no  bar  to  an  action  against  him  by  a  co* 
surety,  who  has  paid  debt,  for  contribution.  Z>u»n 
V.  Sparks,  7-490,  '56.  When  payment  was  made 
after  discharge  of  defendant.  Dunn  v.  Sparks,  1- 
397,  '49. 

8894.  Under  bankrupt  act  of  '41,  it  was  de- 
cided  that  a  joint  maker  with  a  bankrupt,  dis- 
charged after  execution  of  note,  had  a  provable 

claim,  and  bankrupt's  certificate  was  a  good  de- 
fense to  an  action  for  contribution,  though  debt 
was  paid  after  discharge.  J>ean  v-  i^)eaJantm,  7 
Blf.  317,  '44. 

8395.  Discharge  as  a  defense.  Notice  of 
baukrnptcy.  Action  on  note  by  assi^ee  against 
the  maker.  Answer,  a  discharge  in  involuntary 
bankruptcy  since  execution  of  note.  Keplyjsuch 
discharge  was  obtained  by  fraud  by  omitting 
certain  property  from  schedule,  and  by  omitting 
therefrom  note  and  names  of  payee  and  assi^ee 
thereon,  said  payee  and  assignee  having  received 
no  notice  of  such  proceeding,  "  according  to  law 
of  congress."  Held;  reply,  on  demurrer,  bad. 
Held;  such  allegation  of  notice  is  a  conclusion 
of  law,  and  admits,  by  implication,  some  kind 
of  notice.  Held;  a  notice  to  all  the  world  by  pnb> 
lication  gives  jurisdiction  of  creditors,  whether 
or  not  they  are  named  in  schedule.  Held;  such 
discharge  can  not  be  impeached  collaterally  for 
fraud  orirregularitiesinsuch  proceeding.  Held; 
remedy  in  such  case  must  be  sought  from  court 
granting  discharge,  within  two  years.  Witeii  t. 
2^  01-467, 7& 
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SS96.  Dischu^  as  a  plea.  A  plea  to  a 
vnt  of  error  of  bankruptcy  of  plaintin,  showing 
that  jadgment  was  rendered  after  he  was  declared 
a  buiknipt,  is  insufficienL  Domire  r.  Oogki,  8 
mt  177,  *4&. 

8897.  Bankrnptcj  as  a  defense.  When  a 
creditor  has  not  proved  his  debt  in  bankruptcy, 
pendency  of  petition  of  debtor  in  bankruptcy,  and 
before  his  final  dischai^,  can  not  be  pleaded  in 
bar  of  an  action  to  recover  claim,  ^onev.  Brook- 
vUk  yaei  Bank,  99-284,  '72. 

8898.  Action  may  be  stayed  on  application 
of  bankrupt  to  court  in  which  proceedings  in 
bankruptcy  are  pending.  Id. 

8899.  It  is  notduty  of  state  court  to  stay  pro- 
ceeding upon  being  advised  that  a  debtor  nad 
filed  his  petition  in  bankruptcy.  Id. 

8400.  Answer  In  bankrnptey.  Actioo  In 
replerln  against  sherifTfor  unlawfully  taking 
goods  of  praintiif.  Anitwer,  alleging  taking  of 
goods  upon  a  writ  of  attachment  against  a  third 
penon;  that  subsequently,  but  prior  to  said 
action,  a  petition  was  filed  to  adjudge  such  third 
person  a  bankrupt;  that  suhsequently  to  said 
action  such  person  was  adjudged  a  bankrupt, 
and  an  assignee  in  bankruptcy  appointed;  that 
said  assignee  had  petitioned  court  and  obtained 
an  order  against  this  defendant,  that  said  as- 
signee should  seize  and  sell  said  property  subject 
to  right  of  plaintifi*  to  claim  proceeds  of  sale, 
instead  of  goods ;  that  on  demand  defendant  had 
sarrender^  said  property  to  naid  assignee,  who 
holds  subject  to  plaintifT's  claim.  Held,-  answer 
bad,  it  did  not  allege  notice  to  plaintifT  of  such 
proceeding.  Held;  a  reply  thereto  that  such 
prooceeding  was  had  without  giring  notice  to 

Slaintiff  was  good.  SbaUeg  t.  SuUterkuuL  64- 
J9,  76. 

8401.  Defense.  Assumpsit  by  payee  against 
drawer  of  a  bill  of  exchange.  Plea,  that  bill 
having  been  duly  accepted  by  drawee,  was  as- 
signed by  plaintiff,  etc. ;  that  it  became  due,  on, 
etc.j  and  was  not  paid  by  either  of  partiex  thereto, 
nntil  after  defendant,  on,  etc.,  had  received  a 
certificate  under  bankrupt  law  of  Untied  StaUa. 
etc.;  that  on,  etc.,  plaintiff's  indorsee  recovered 
ajudgmentupon  hilt  against  pin  intiff.etc.,  which, 
on,  etc.,  plaintiff  fully  paid;  that  before  such 
payment,  A  had  been  appointed  defendant's  as- 
signee in  bankruptcy,  to  whom  he  had  surren- 
dered all  his  property,  etc. ;  that  no  dividend  of 
BOch  property  had  yet  been  made,  nor  had  a  dis- 
tribution lieen  made  among  defendant's  credi- 
tors; and  that  plaintiff,  at  all  times  since  de- 
fendant became  a  bankrupt,  could  have  filed  his 
claim,  etc.  Held;  plea  was  substantially  suffi- 
cient  Dunn  V.  Sparks,  7^90,  '56. 

8402.  Indorser  of  a  bill,  who  had  been  com- 
pelled to  pay  same,  is  entitled  to  recover  amount 
irom  drawer  after  he  has  become  a  bankrupt,  if 
claim  therefor  could  not  have  been  proved  before 
aangnee.  Id. 

8408.  Bankrnpter  as  a  defense.  Plaintiffs 

bankruptcy  is  a  bar  to  an  assumpsit  for  any  de- 
mand existing  prior  to  bankruptcy;  and  defense 
is  admissible  under  general  issue.  Ze^v.  ifunt, 
8  Bit  195,  '46.  ^ 

ni.  Jorisdtctlon. 

8404.  BankTBDt  law  by  state.  Until  con- 
gten  exercised  right  of  passing  uniform  laws  on 


subject  of  bankniptcy,  any  state  may  enact  a. 
banKrupt  law  not  impairing  obligation  of  con- 
tracts.   Pagh  V.  BtttttU,  2  Bll  394,  '31. 

8405.  State  eoarts.  Bankrupt  act  can  not 
be  enforced  in  state  courts  by  furnishing  grounds 
of  attachment.  Soch  remedy  must  be  exercised 
in  courts  of  bankruptcy.  SlmUs  r.  StUheHandy. 
54-339,76. 

8406.  Action  by  assl^ee.  JnrMletton.  An< 
assignee  in  bankruptcy  can  not  institute  proceed- 
ings in  a  state  court  to  recover  claims  due  estate 
of  bankrupt.  United  States  courts  have  exclu- 
sive jurisdiction  of  all  matters  and  proceedings- 
in  bankruptcy  subsequent  to  amended  act  of 
congress  of  June  22d,  1874.  Steneood  v.  furn^ 
58-602,  '77. 

8407*  A86igneemay,underdirectionsof courts 
collect  legal,  but  not  equitable,  demands  in  favor 
of  bankrupt's  estate  in  state  courts.  Id. 

8408.  Under  former  bankrupt  act  state  courts> 
had  jurisdiction  of  such  cases.  HaMingB  v.  Fouler^ 
8-216,  '50;  Shervood  v.  Bums,  ti^pra, 

IT.  Composition* 

See  QmponUon. 

8409.  Compodtion  in  bankrnptey.  Fall* 
nre  to  perform.  Bemedy  of  Jad^meat-ere4> 
iter.  A  recovered  a  judgment  against  B.  Two 
days  later  B.became  a  voluntary  bankrupt.  A's 
claim  was  allowed  against  estate  of  B,  with  se- 
curity, being  a  lien  on  land  of  B.  B  effected  a 
composition  with  his  creditors,  necessary  major- 
ity consenting  thereto.  A  would  not  assent  A 
and  assignee  of  B  valued  land  of  B,  on  which 
juchi^ent  was  a  lien,  and  a  balance  was  left  as- 
without  security.  B  refused  to  pay  pro  rata 
amount  dueon  such  balance,  according  to  terms- 
of  composition,  but'deposited  such  amount  with, 
clerk  of  U.  S.  court,  to  be  paid  to  A,  upon  con- 
dition that  his  said  judgment  should  be  finally- 
heard  and  settled  by  S.  C,  when  no  appeal  ever 
had  been,  or  would  be  taken  to  such  court,  which. 
B  welt  knew.  A  applied  to  clerk  for  such  amount^ 
clerlE  refused  to  pay  him,  by  reason  non-per- 
formance of  condition.  A  applied  to  C.  C  K>r  a. 
revival  of  judgment  as  to  balance  due,  and  for 
an  execution  against  B.  Held;  he  was  entitled 
tosnch  relief.  Held;  proper,  for  court  having- 
original  jurisdiction  sliould  adjudicate  his  claim,, 
as  proceedings  had  been  suspended  by  operation 
of  law.  HeUi;  condition,  attached  to  deposit^ 
was  not  so  impracticable  as  to  be  void,  thereby 
rendering  payment  absolute  and  free  from  con- 
ditions. It  was  a  deposit  upon  a  condition  whiclk 
the  clerk  could  not  disregard,  and  was  no  pay- 
ment on  judgment.  Held;  A  was  not  bound  by 
agreement  of  composition,  as  B  had  failed  to- 
perform  his  part,  and  he  was  entitled  to  execu- 
tion on  his  judgment  for  unsecured  balance  due. 
S^rnton  V.  Oisment,  78-29,  '80. 

8410.  Contract.  Pleading.  Condition.  Cred- 
itors of  a  bankrupt  executed  a  contract  "  to  ac- 
cept fifty  cents  on  dol  tar  for  our  respective  claima 
a^nst  him  in  full  settlement,"  to  be  paid  in  in- 
stallments secured  by  notes  with  security ; "  this 
is  to  be  consnmmated  within  30  days."  Action 
by  one  of  them  on  his  claim.  Bankrupt  pleaded 
above  agreement.  Held;  answer,  to  be  sufficient, 
must  allege  that  not  only  as  to  this,  but  all  cred- 
itors, contract  was  consummated  within  thirty- 
days.   Emu  V.  OaOaiHine,  57-367,  '77. 
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BANKS  AND 

BArara  AMD  BA2«KING. 

T.  MitceUaiiecnu. 

II.  Beponts. 

III.  Prestunpiion  as  to  Ftaee. 

IV.  Duty.  Liabiiity. 
V,  Power  of  Officers. 

VI.  Ditaoluiion.    ForfeHmt.  Beaud^. 

VIL  Nationat  Banicg. 

1.  HtecellaneonB. 

S411a  No  bank  of  issae,  except  a  state  bank 
and  freeor  private  bank,  established  pursuant  to 
provisions  of  general  banking  law,  can  here  be 
established.    Brovm  v.  KUlian,  11-449,  '68 

M12.  Ko  corporation  has  anthorltyto  Issne 
its  n^teSf  except  as  it  receives  such  authority 
thrangh  its  charter,  expressly  or  incidentally. 
Jama  t.  JZwov,  88-451,^64. 

8418.  State  bank  need  not  take  out  a  bro- 
ker's license  to  diseonnt  paper,  as  its  charter 
anthorixed  such  acts.  SmUJt  v.  Bank  of  StaUy  1 8- 
827, '62. 

M14.  Banking  law  of  *52  vas  repealed  by 
law  of '55.  All  banks  organized  under  former 
eeued  to  exist,  unless  they  took  advantage  of 
48th  section  of  latter  act  bjr  payinc  "  all  its  cir- 
culating notes  in  coin."  K^bonT.aSsaon,  lS-285, 
'59. 

841£*  Fonuer  act  reserved  right  in  legisla- 
tnre  to  alter  or  repeal  it.  Id. 

8416.  Debtors  can  notavoid  payments  of  their 
obligations  to  a  bank,  for  reason  that  a  quorum 
of  urectors  had  not  consented  to  discount  of 
their  paper.  Bank  may  expoM  its  franchise  by 
nch  action,  vrlieD  contrary  to  its  charter.  SmM  - 
T.  Bttni  of  StaU,  1 S-327,  '62. 

8417.  Systems.  Tlie  eleventh  article  of  con- 
stitution, provides  for  two  modes  or  systems  of 
bulking — one  under  a  general  banking  law,  re- 
pairing collateral  security  for  reception  oi  its 
waes, — other,  a  state  bank  with  branches,  which 
is  authorized  to  be  chartered  without  security. 
There  are  various  provisions  applying  to  each, 
and  some  to  both,  snch  as  that  in  a  state  bank, 
branches  shall  be  responsible  for  each  other's 
liabilities;  prohibiting  a  suspension  of  specie 
payment  by  any  bank;  that  state  shall  not  be 
Etockholder,  etc.  First  section  of  article  11  was 
designed  to  insure  conformity  to  these  condi- 
lioiB.    Wright  v.  Defrees,  8-298,  '56. 

8418.  Taxes.  Provision  in  act  of  March  15, 
'97,  (acta  '67,  p.  216,}  that  "  nothing  in  this  or 
iny  other  act  shall  be  so  construed  as  to  aiithor- 
iietaxation  of  stock  in  bank  of  state  of  Indiana, 
or  tnj  national  bank,  for  municipal  purposef," 
iisafficieotly  comprehended  in  title  of  act.  Oily 
Stantnae  v.  Bayard,  89-160,  '72. 

8419*  This  provision  ap^ilies  to  city  of  Evans- 
Title,  as  well  as  to  cities  acting  under  general 
l»w.  Id. 

8420.  A.  tax  on  national  bank  stock  for  school 
tniposes,  or  for  a  donation  by  a  township  for 
(Hiilding  of  a  railroad,  is  not  for  municipal  pur- 
poses, with  in  meaning  of  such  act.  Root  v.  Er- 
(Wnwyer,  87-225,  '71. 

8421,  Act  of  '61, 1  G.  &  H.,  17,  providiuK  for 
taxation  of  bank  stock  against  banks,  and  not 
•gainststockholders,  applies  only  to  taxation  for 
state  and  county  purposes.  O'ly  Madiean  v. 
VlifMy,  21-261,  '63.  Quart,  Whether  a  bank, 
wsanixed  under  eeneralbanlcinglaw,  can  divert 
her  capital  from  busineflB  for  vnich  corporation 


BANKING  1.  155 

was  created,  and  invest  it  in  U.  S.  stocks,  and 

thereby  deprive  state  of  revenue.  Id. 

S422.  Act  of  March  11,  '61,  {acts  '61,  p.  34,> 
so  amended  act  of  March  9,  '57,  (acta  57.  p.  42,)  as- 
to  authorize  cities  to  tax  stock  of  free  hanks- 
doing  business  within  their  limits,  whether  share* 
holders  reside  there  or  not.  DeFamo  v.  Oity  New 
Albam,  22-204,  '64. 

8438.  Capital  of  a  bank  invested  in  U.  8.  bondv 
may  be  taxed.  Wright  v.  SHlU,  27-338,  '66.  Cf. 
40-491.  (  WhUney  v.  Oity  Madison,  28-331,  '64,. 
eonira.) 

S424.  Capital  stock  of  bank  of  state  of  In- 
diana Is  noi  taxable  for  mnnicipal  purposea.- 
Tova  ConnerwiOe  v.  Bank,  16-106,  '61. 

8425.  Money  and  notes  held  by  branches  o£ 
said  bank  are  capital  stock.  Id. 

8420.  Collateralsinhandsofstateaaditor* 
Remedy.  Holder  of  a  note  received  as  money 
from  a  bank,  organized  under  act  of  '52,  may,  on 
refusal  of  bank  to  pay  same  (1),  sue  bank  treating 
stocks  in  hands  of  auditor  as  collateral  secnrity^ 
or,  (2),  may  file  certificates  of  protest  with  aud- 
itor, and  afterward  sue  bank  for  balance  not  paid 
by  auditor,  on  the  ground,  in  either  case, that  oank 
in  effect,  has  contracted  to  pay  said  notes.  Cbn* 
well,  Pres.,  etc.,  v.  HiU.  14-131,  '60. 

8427.  Sec.  8  of  that  act,  requiring  auditor 
to  adopt  measures  to  prevent  loss  to  note-hold- 
ers, does  not  authorize  him  to  sue  bank  for  any 
balance  unsatisfied  by  stocks  in  bis  hands,  nor 
does  act  require  auaitor  to  delay  paprment  of 
such  protested  notes,  until  all  notes  issued  by 
bank  nave  been  deposited  in  his  office,  id. 

S428.  Exhibit.  In  a  suit  aeainst  bank  on 
such  a  note^  a  copy  thereof  should  be  filed 
with  comj^amt,  though  notes  are  deposited  in 
office  of  auditor.  H  seems  filing  of  one  note,  or 
a  copy  of  it,  of  each  denomination,  with  an  aver- 
ment that  there  were  other  notes,  enumerating 
them,  of  like  denomination,  would  be  sufficient. 
Id.    Cf.  18-58. 

8429.  Charters  are  not  requisite  for  banka 
of  deposit  and  discoant.  Dam  v.  Mc^piM,  10- 
137,  '58. 

8480.  State  baBk  caa  bold  real  estate  only 
in  a  few  cases,  which  are  enumerated  in  its  char- 
ter. State  Bank  v.Braektnridge,  7  Bit  S'^,'^. 

3481.  A  note  and  mortgage  ap{)earing  on  their 

face  to  he  executed  to  state  bauK  in  its  corporate 
name,  will  be  presumed  to  have  been  taken  in 
conformity  with  charter,  until  contrary  be  shown. 
Bank,  by  sec.  6,  of  charter,  may  hold  land  which 
lias  been  mort|raged  to  It  as  security  for  money 
due  to  it  on  note  executed  same  day  with  mort- 
gage.   ^rk$  V.  SUUe  Bank,  7  Blf.  469,  '45. 

8432.  Any  property  of  bank,  whether  land^ 
notes  or  specie,  which  it  acquires  and  holds  un- 
der authority  of  its  charter,  is  part  of  its  capi- 
tal stock.    State  Sank  V.  Bi-ackcnridge,  supra. 

3433.  A,  being  engaged  in  erection  oi  a  flour- 
ing mill,  desiring  to  rnice  means  to  complete  it, 
proposed  to  convey  certain  lands  to  bank  for  four 
drafts  owned  by  bank.  The  draftswere  accord- 
ingly assigned,  and  land  conveyed  to  bank. 
Among  instances  where  bank  is  allowed  by  it» 
charter  to  purchase  and  hold  real  estate  is,  where- 
real  estate  is  conveyed  to  it  "  in  satisfaction  of 
debts  previously  contracted  in  course  of  its  deal- 
ings." Held;  purchase  from  A  was  not  within 
this  clause  of  charter.  Held;  being  in  contra- 
vention of  charter,  purchase  was  void.  Slate  Bank 
T.  Comitlard,  0-232,  '56. 

84114.  Sec.  3  of  chap.  71  of  R.  a  '43,  does  not 
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make  it  penal  to  issae  or  put  in  eireolatlon  as 
«  elrenlatbi;  medlani,  or  sntwtitnte  for  bank 
notes,  bills  containing  a  promise  to  paj  a  8um  of 
jnonn  in  bank  noto.  SUU/a  v.  Waiion,  5  Blf. 
155,  m 

84S5.  CirculatiBff  Btedlnni.  A  penalty  is 
inflicted,  by  an  act  oi  '40,  for  issuing  any  small 
bill  for  purpose  of  passing  same  u  a  cirenlatlng 
Medlam,  etc   Uker  t.  Boker,  6  Bit  440,  '43. 

8486.  There  has  been,  since  Feb.,  MO,  a  stat- 
ute making  illeRal  issues  of  small  bills  and  notes, 
other  than  bank  bills  Intended  to  be  used  as 
a  ctrcolating  medium.  Mud.  ins.  Co.  t.  Fof- 
jy/Ae,  2^83,  '51. 

8487.  Bank  bookg  open.  By  sees.  3  and  79 
«f  charter  of  Bank  of  Slate  oj  Indiana,  books  were 
to  be  closed  when  requisite  amount  of  stock  was 
subscribed;  but  all  who  were  present  at  place 
designated,  between  hours  prescribed,  were,  if 
desirous  oi  subscribing,  entitled  to  do  ao.  Mc- 
CuUoch  V.  Sbtie,  11-424,  '58. 

343S.  Value  of  bank  paper  of  any  descrip- 
tion, at  any  given  time  or  ploc^  is  a  proper  sub- 
ject for  investigatioa  of  jury.  Cbldren  v.  Miller, 
1  Blf.  296,  '24. 

8439.  Ownership  of  a  certlAeate  of  stock 
in  a  bank  does  not  constitute  owner  a  stockholder, 
vithont  transfer  of  stock  to  him  on  books  of 
bank.    Helm  v.  SwioffeU,  12-194,  '69 ;  87-198. 

8440.  Where  A,  having  held  such  certificate, 
assigned  it  to  B,  it  never  having  been  so  trans- 
ferred. Held;  bank  held  no  lien  on  stock  for  a 
debt  of  A.  Id. 

3441.  Before  payment  of  first  installment,  a 
subscriber  for  stock  in  state  bank  of  Indiana,  has 
BO  right  transferable  under  charter,  and,  after 
each  payment,  stock  acquired  by  it  can  be  dis- 
posed 01  only  by  assignment  on  books  of  bank. 
tb^nHtn  T.  &>eneer,  5  Blf.  197,  '39.  C£.  10-499; 
A7-198. 

II.  Deposits. 

8442.  Demand.  Certificate  of  deposit.  A 

bank  issued  a  certificate  of  deposit  to  A,  "  sub- 
ject to  order  of  himself"  •  »  •  "  and  payable  on 
return  of  this  certificate."  Action  thereon  against 
bank  can  not  be  maintained  before  a  demand 
Mid  refusal  to  pay.  .BnntmT.  JfeJSfroy,62-404,'76. 

8448.  De|iosits.  When  money  is  deposited 
at  a  bank,  it  is  pnyable  on  demand  at  bank,  un- 
less some  other  agreement  has  been  made.  Me- 
Ewen  V.  Davis,  39-109,  '72. 

8444.  A  certificate  of  deposit,  "  payable  in 
current  funds,"  is  a  promissory  note,  but  is  not 
Iforerned  by  law  merchant,  as  it  is  not  payable 
in  money.  Nal.  Stale  Bank  of  Lafayeite  t.  RinqeL 
51-393,  '76. 

8445.  Payment  of  deposits.  A  Inuk  has 
no  power  to  transfer  money  deposited  by  its 
«ustomers  to  payment  of  notes  executed  by  such 
customers,  payable  at  bank,  without  consent  of 
«uch  customers,  and  having  no  such  power,  fail- 
ure of  such  bank  to  do  so  can  not  be  set  up  as  a 
defense  to  note.   SeoU  v.  Shirk,  60-160,  '77. 

8446.  Nor  bound  to  pay  money  held  for  a 
depositor  on  a  note  held  by  a  third  person  upon 
<oraI  requjcst  of  depositor,  when  no  proposal  was 
made  to  surrender  note  to  banker  or  give  any 
■other  evidence  of  payment  of  money.  Jlfe£^n 
T.  Davit,  89-109,  '72. 

8447.  A  banker  may.  but  is  under  no  obli- 
gation to,  pay,  or  transfer  from  one  account  to 
Another,  money  on  deposit  on  verbal  order  of 
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depositor.  Banker  is  entitled  to  written  evi- 
dence of  such  directions.  Id. 

344B.  Complaint  in  an  action  to  recover  mou' 
ey  so  on  deposit,  must  show  that  written  evidence 
of  payment  was  offered  bank.  id. 

8449.  De|H>sit  under  special  agreoBOnt* 

A  bank  receiving  a  deposit  under  a  special  agtee- 
ment,  must  apply  deposits  according  to  such 
agreement.  Its  general  lien  is  surrendered  by 
agreement.    Wilsm  v.  Dawaon,  52-513,  '76. 

8450.  Rights  of  surety.  A  was  surety  for 
B  for  debts  due  at  bank.  B  deposited  at  such 
bank  moneys  more  than  sufficient  to  pay  said 
bank,  under  a  special  agreement,  that  such  mon- 
eys be  paid  out  on  checks  for  certain  purposes. 
Money  was  there  at  maturity  of  debts  on  which 
A  was  surety,  and  paid  out  under  said  agreement. 
Held;  A  not  released,  though  ignorant  of  spe- 
cial agreement.  Id. 

3451.  Control  of  deposits.  Banks  are  jus- 
tified in  making  payments  upon  ordere  of  per- 
sons who  brought  deposit  or  his  agent,  until 
notice  is  received  that  ownership  is  claimed  by 
otheiB  adversely.    MeEwen  v.  Dams,  89-109,  "72, 

8452.  Lien.  Any  obligation  that  bank  has 
assumed  for  depositor  or  imposed  upon  it  by 
operation  of  law,  as  by  garnishee,  may  be  se- 
cured and  discharged  bv  retention  in  its  posses- 
sion of  a  sufficient  sum  therefor  from  fund  placed 
on  dep(»it  by  depssitor.  Id. 

84o3.  In  a  suit  against  a  bank  organised  un- 
der ceneral  banking  law,  to  reeover  a  deposit* 
stockholders  may  be  joined  as  defendants  $ 
yet  not  necessarily.    Wrifjkt  v  Field,  7-376,  '66. 

8454,  Receiving  of  bank  notes  in  bank  on 
special  deposit,  is  as  much  a  bank  transaction 
as  receiving  of  tliem  on  general  deposit ;  but  na- 
ture of  these  two  kinds  of  deposits  is  verydiffeiv 
ent    G>ffin  v.  Anderson,  4  Blf.  395,  '37. 

8455.  When  bank  notes  are  received  in  bank 
on  general  deposit,  they  become  property  of  the 
bank,  and  their  amount  is  a  debt  payable  on  de- 
mand by  the  bank  to  person  entitled  to  it.  If  pay- 
ment in  such  case  be  afterwards  refused,  the  creai- 
tor'ij  only  remedy  is  an  action  of  debt  or  osnw^inf 
against  the  bank.  Id. 

3456.  If  deposit  of  notes  be  special,  there 
is  no  change  oi  property,  and  deposit  is  nothing 
but  a  bailment  Conversion  of  such  a  deposit  bv 
cashier  is  a  forttous  act,  for  which  he  is  Individ- 
ually liable  in  an  action  of  trover.  Id. 

8457.  Liabilltv  of  bank  for  deposits.  A 
sent  money  to  a  bank  in  form  of  a  draft,  with 
directions  to  place  it  to  his  credit  and  await  his 
further  orders.  Banking  firm  gave  a  receipt  for 
same.  Afterward,  A  agreed  with  B  that  draft 
should  be  transferred  to  B's  credit;  but  firm  was 
not  privy  to  agreement,  nor  did  A  notify  them 
of  it,  or  make  any  order  in  pursuance  of  it.  'Bf 
however,  without  authority  from  A,  wrote  to  firm 
ordering  them  to  place  draft  to  his  credit,  and 
was  answered  that  they  had  done  so.  After- 
ward, A  demanded  money,  and  firm  refusing  to 
pay  it,  he  brought  suit.  Held;  firm  was  liabU 
to  A  for  amount  of  draft  v.  ^ensAow,  10- 
277,  '58. 

III.  FresnmptloB  as  to  Place. 

8468,  It  will  be  presumed,  when  contrary 
does  not  appear,  that  a  lunk  at  which  a  note  is 
payable.  Is  within  this  state,  Waika-  v.  Woollen, 
54-164,  '76;  Roaxh  v.  HilL  64-245, 76.  Cf.  68- 
105;  68-242;  64-120. 


Digitized  by 


BANKS  AND  BANKING  HI,  IV,  V,  VI. 


155 


lMro9.  Place.  Presnmptlon.  A  note  is  exe- 
«Qted  in  this  state ;  when  payable  at  a  bank  named, 
bank  will  be  presumed  to  be  located  in  this  state, 
unless  contrary  appear.  Hendenon  v.  Ackdmire, 
4»-640,  "77;  SurrtnwAa  T.  WUaon,  69-536,  '77;  /ndi- 
■awuMru  Piano  Mnf'a  Cb.  v.  Cbtwn,  68-258,  '76 : 
Fatter  Y.WocOen,  64-164,  '76. 

8U0.  Proiulssorj  notes  to  be  negotiable 
as  bnis  of  exchange  should  show  on  face  that 
they  are  payable  at  a  bank  In  this  state.  Paya- 
ble "  at  hank  in  JDelphi,"  is  not  sufficient  Pbrter 
t.EoUoway,  43-35,  '73. 

IT.  Dntj.  Liability.  Rights. 

8481>  Banks  are  liable  for  damages  aiiaing 
£rom  neglect  In  protesting,  etc.,  notes  depos- 
ited with  them  for  collection,  if  unpaid  at  ma- 
turity, whereby  indorsers  become  released.  Chap- 
man T.  McOrett,  68-360,  '78. 

8463.  If  a  bank,  in  discounting  a  note  or  bill, 
in<^uires  of  person  presenting  it  as  to  indorser's 
residence,  and  sends  notice  to  place  named,  this 
js  sufficient  to  charge  indorser,  even  if  he  never 
resided  at  place  named.   Palmer  v.  Whitney,  21- 

8468.  Fallnre  to  protest  note.  Suit  against 

Itroprietors  of  a  bank,  lor  neglect  to  collect  a  note 
eft  with  them  for  collection.  Answer,  (1)  gen- 
eraldenial;  (2)  admittingdeposit  of  noteforcol- 
lection  and  failure  to  protest,  but  averring  sub- 
sequent  bankruptcy  of  maimer  and  composition 
vithhiscreditors,  without  discharge ;  that  plain- 
tiff never  filed  said  claim  in  bankrupt  court,  and 
never  accepted  provisions  of  said  composition; 
and  that  maker  was  then  owner  of  valuable  prop- 
erty. Held;  second  paragraph  of  answer  insum- 
cieat;  if  facts  allegea  were  available  atalh  it  was 
onlv  in  mitigation  of  damages.  Locke  v.  Mer.  Nat. 
£ajtt,  66-353,  '79. 

8464.  Banks.  Failure  to  protest.  Measure 
itt  dam^es.  Where  a  bank,  with  whom  a  bill 
is  deposited  for  collection,  fails  to  take  proper 
steps  to  charge  drawer  or  indorsers,  whereby 
holder  is  unable  to  collect,  the  measure  of  dam- 
ages is  face  of  bill  with  interest.  Am.  Ex.  Co.  r. 
Sain,  21^,  '63. 

3466.  Bill  presented.  Banks  are  liable  to 
indorsee  for  damages  sustained  in  consequence 
«f  Allure  to  present  bill  to  drawee.  Tyton  v. 
AHe  AuiiL  6  Blf.  225, '42.   Cf.  68-360. 

8466.  PaTment  of  note  to  one  nnanthor- 
iiei.  Payee  of  a  note  deposited  it  with  a  bank, 
in  a  sealed  envelope,  as  a  special  deposit.  Note 
was  not  payable  at  a  bank.  It  was  not  left  for 
collection.  No  authority  wasgiven  tocollector 
receive  payment  thereon.  Bank,  through  some 
inadvertence  of  its  officers,  opened  envelope  and 
notiBed  payor  of  maturity  of  note;  on  day  ma- 
tnritj,  payor  tendered  amountdue;  bank  would 
■ot  receive  it,  saving  "  they  had  been  instructed 
not  to  receive  it.^'  After  note  was  past  due  it  was 
iKigncd  to  another  party,  to  whom  maker  paid 
principal,  but  refused  to  pay  interest  accruing 
■iter  said  supposed  tender.  Tender  was  not  le- 
gal It  was  not  made  to  a  party  who  had  right 
to  receive  it.  Notice  that  bank  "had  been  in- 
itmcted  not  to  receive  it "  was  sufficient  inform- 
ation that  tender  should  be  made  to  some  other 
peraoD.  It  is  duty  of  a  debtor  iriio  owes  money, 
to  seek  his  creditor,  and  pay  his  debt  wherever 
lie  mar  be  found  in  state.  King  v.  I^neh,  60- 
4!0,78. 

8467.  Bight  to  a  lien.  Where  there  have 


been  for  a  longtime  mutual  dealings  and  an  ac- 
count current  between  two  banks,  in  which  they 
mutually  credited  each  other  with  proceeds  of 
all  paper  remitted  for  collection,  when  received, 
ana  cnarged  all  coats  of  protest,  postage,  etc., 
respective  accounts  being  repilarly  transmitted 
from  one  to  other,  and  settled  as  accounts  of  re- 
spective banks ;  and  upon  face-  of  paper  trau»< 
mitted,  it  always  appeared  to  be  property  of 
banks  respectively,  remitted  on  their  own  ac- 
count; and  balances  were  generally  suffered  to 
remain  until  reduced  by  proceeds  of  such  hills 
so  transmitted  from  one  toother,  in  usual  course 
of  business;  there  is  a  lien  for  general  balance 
of  account  uponjmper  thus  transmitted,  no  mat- 
ter who  may  be  its  real  owner.  Bathbonc  r.  Sand- 
en,  9-217,  '67-  Cf.  66-243. 

T.  Power  of  Officers. 

8468.  Cashier.  Power  to  indorse.  Cash- 
ier of  a  bank  is  generally  entrusted  with  notes 
and  other  funds  oi  bank,  and  is  held  out  to  world 
by  bank,  as  its  general  aoent  in  nwotiation,  man- 
agement and  £spo8al  <»  them.  xVima  fade,  he 
must  be  deemed  to  have  authority  to  transfer 
and  indorse  negotiable  securities,  held  by  bank 
for  its  use ;  and  a  purchaser,  in  good  faith,  with- 
out knowledge  of  special  limitation  of  his  power 
to  transfer  and  indorse,  will  acquire  a  perfect 
title  to  ^aperpurchased,  and  indorsement  thereof, 
as  cashier,  will  bind  the  bank.  Bank  ^ait  v. 
TFAeefer,  21-90, '63.  Of .  64-260.  74-165. 

8469.  Word  "contract,"  as  used  in  section 
23,  of  act  to  authorise  and  r^pilate  business  of 
general  banking  (Acts '65,  p.  39), which  provides 
that  "  contracts  made  by  such  association  and 
billH,  "  etc., "  shall  be  signed  by  president  or  vice- 

firesident,  and  cashier  thereof,  "  is  employed  in  a 
iniited  sense;  and  does  not  include  a  contract  of 
indorsement  of  anote,  which  may,  accordingto 
usage  of  banks,  be  made  by  cashier  or  presi&nt 
alone.  Jones  v.  Hawkins,  17-660,  '61 ;  AUitoa  v. 
HvhbeJl,id.  559;  21-90. 

8470.  Location.  That  section  IS  which  re- 
quires that  place  where  a  bank  is  located,  if  not 
a  county-seat,  shall  contain  not  leas  than  one 
thousand  inhabitants,  is  probably  merely  direct- 
ory ;  hut  if  not,  defendant  was  not,  in  this  case,  in 
a  position  to  make  such  a  defense.  AUiaon  v. 
mJIAetl,  17-569,  '61. 

TI.  Dlssolntion.  Forfeitare.  Remedy. 

8471.  Illegal.  Quo  warranto.  Informa- 
tion, in  nature  of  qao  warraiUo,  may  be  filed  in 
name  of  state,  on  relation  of  a  stockholder, 
against  an  illegally  organized  banking  associa- 
tion of  this  state,  and  its  officers  and  stockhold- 
ers, to  compel  windingup  of  its  afiairs,  distribu- 
tion of  its  assets,  and  appointment  of  a  receiver 
for  that  purpose.    AlheH  v.  State,  65-413,  '79. 

8472.  Unlawful  organization.  Demand. 
Where  information  by  stockholder  avers  that  a 
banking  association  had  never  complied  with 
statute,  or  been  lawfully  incorporated,  and  that 
relator  had  been  induced  to  buy  stock  by  repre- 
sentations of  officers  and  other  stockholders,  with- 
out knowledge  of  such  illc^ity,  demand  upon 
defendants  by  relator  need  not  be  averred.  Al- 
bert V.  Stale,  65-413,  '79. 

8478.  Dlssolntion  and  non-existence.  A 
ban^  organized  under  general  banking  law  of 
*o%  uuled  to  eonioxm  with  reqniremente  of 
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amended  law  of  '55,  and  ceased  to  exist.  Held; 
under  section  6  of  general  law  respecting  corpo- 
rations (1  G.  &  H.  269;  R.  S.  '81.  3006,)  its  cor- 
porate existence  was  continued  lor  three  yeais, 
tor  purpose  only  of  winding  up  its  business. 
Hdd;  such  time  would  extend  to  March  3,  '58. 
Stld;  but  under  section  12  of  said  oeneral  act, 
npon  application  to  circuit  court  ofcounty  in 
woich  corporation  had  its  principal  office,  within 
said  three  years,  hy  any  creditor,  stockholder  or 
member  of  such  corporation,  for  appointment  of  a 
receiver.  Unless  such  receiver,  etc.,  has  been 
appointed,  after  March  3,  '58,  bank  can  not  col- 
lect any  debts  due  to  iL  Coaweil  v.  PatiiKm,  28- 
609,  '67. 

8474.  Sach  bank  ceased  to  exist  as  a  wrpom^ 
tion  on  date  of,  and  at  time  prescribed  in  act  of 
'55,  without  any  judgment  of  forfeiture.  Wilson 
V.  Teason,  13-285,  '59. 

'8475.  Acts  of  officers  after  such  time  will  not 
bind  stockholders.  Id, 

8476.  Charter  of  such  bank  did  not  expire, 
within  meaning  of  general  law  respecting  cor- 
porations, until  March  1,  '57,  and  that  bank  had 
three  yean  from  that  time  to  sue  and  be  sued, 
to  settle,  dispose  of  and  convey  its  property,  and 
divide  capital  stock,  but  not  to  continue  busi- 
ness for  which  it  was  established.  Cunningham 
V.  CiorA,  24-7, '65.   Cf.  2<^218. 

8477.  It  seema  this  case  does  not  conflict  with 
Oonvell  T.  I^ttison,  mipra,  for  reason  that  in  latter 
case  bank  had  suspended  payments  of  its  notes 
in  coin  before  act  of  '5-5.  Id. 

8478.  Dtosolntlon.  All  corporations  organ- 
ized under  provisions  of  act  of  June  16,  '62,  es- 
tablishing general  provisions  respecting  corpoi^ 
ations,  are  considered  as  in  being  for  three  years 
alter  Uiey  shall  have  ceased  legally  to  exist,  for 
purpose  of  their  oi^nization,  in  order  that 
affairs  of  such  corporation  may  be  properly 
closed  up,  if  necessary,  by  suits  to  be  conducted 
In  name  of  defunct  body.  As  coiporations  might 
b«  organized  under  act  of  June  15,  '62,  gupra,  of 
such  a  character  as  to  fall  within  class  of  "  mon- 
eyed coporations,"  as  intended  by  section  28  of 
act  to  regulate  business  of  general  banking  ( 1  R. 
S.  '62,  p.  159),  it  appears  to  follow  that  so  far  as 
proceedings  to  dissolve  corporations  for  banking 
purposes,  and  appointment  and  duties  of  a  re- 
ceiver are  governed  at  all  by  a  special  statute, 
said  act  establishing  general  provisions  respect- 
ing corporations  should  maintain.  Herron  v. 
Vanee,  17-595,  '61. 

8479.  Redemption  of  their  paper  In  treas- 
nry  notes  does  not  render  franchises  of  banks 
of  I  ndiana  liable  to  forfeiture,  as  act  of  Congress 
making  such  notes  legal  tender  is  constitutional. 
Bevnald*  v.  SUUt  Bank,  18-467,  '62. 

8480.  Unauthorized  banks.  Notes  iBsued  ae 
money  by,  are  void,  and  individual  stockholders 
are  not  liable  on  them.  Brown  KUiian,  11- 
449,  '58. 

8481.  Conslderattoii  ^ven  for  them  may  be 
recovered  back.  irf. 

8482*  If  a  bank  be  organized  under  an  un- 
constitutional law,  notes  issued  by  it  will  be  void, 
and  will  constitute  no  consideration  for  a  note. 
iSnnner  v.  Deming,  2-558,  '51. 

8483.  Likewise  as  to  a  bank  that  is  not  state 
bankj  or  a  private  bank,  oi^nized  under  general 
banking  law.  .Brotm  v.  A*//ta?i,  supra.  Cf.  1^109; 
16-257. 

8484.  IHssolntloB  and  settlement  nnder 
UnrelgB  statntes.  Legislature  of  ilftnot^  in '43, 


passed  an  act  to  put  Bank  of  lUirtoia  into  liquida- 
tion, and,  in  '45,  a  supplementary  act  was  passed, 
which  provided  that  all  effects  of  bank  should 
be  transferred  to  four  assignees.  It  then  re<^uired 
real  estate  should  be  conveyed  to  all  assignees 
jointly,  and  that  personal  efTects  of  bank  at  8. 
and  at  branch  at  L.  should  be  assigned  to  A 
and  B,  and  of  other  branches  to  other  assignees ; 
but  it  did  not  require  that  it  should  be  done 
jointly,  with  or  without  right  of  survivorship. 
Bank  afterwards  assigned  note  upon  which  pres- 
ent suit  was  brought,  and  A  having  di^,  B 
brought  suit  upon  note.  Held;  assignment  of 
note  to  A  and  B,  with  right  of  survivorship,  was 
authorized  by  act.  /fsAf;  circumstance  that  act 
contained  a  provision  for  filling  vacancies,  and 
that  vacancy  occasioned  b^  A's  death  was  not 
filled,  did  not  render  assignment  inoperative. 
Held;  assignment,  independent  of  statutes,  cre- 
ated a  common  law  right,  which  creditors  of 
bank  had  a  right  to  have  enforced  for  their  bene* 
fit,  whether  by  both  assignees  or  by  survivor,  and 
whether  in  or  out  of  time  prescribed  bv  act> 
Hdd;  B  had  a  ri^ht,  in  this  state,  whether 
clothed  with  legal  title  or  not,  to  sue  as  a  trustee- 
upon  note.  Ryanv.  Vanlandingkam,  7-416, '56. 

8485.  The  17th  sec.  of  said  act  of  '45,  was  not 
designed  to  limit  assignees  to  sue  within  four 
years;  nor  was  act  of  '49,  "  for  relief  of  assignees" 
of  said  bank,  "and  to  extend  time  for  liquida- 
tion of  afhirs  of  said  bank,"  designed  to  limit 
their  right  to  sue  lo  January  1,  '67.  Evan  v.. 
Vanhndivgham,  7-416,  '66. 

8486*  Bank  can  not  assign  for  error  that  no- 
fine  had  been  assessed  against  it;  fine  beings 
merely  nominal,  and  non-assessment  no  error, 
besides  omission  is  for  defendant's  benefit,  ^ate- 
Bank  v.  Slaie,  1  Blf.  267,  '23. 

8487*  Following  ofienses,  charged  and  proved 
against  bank,  are  each  a  forfeiture  of  charter  ; 
1.  Contracting  of  debts  to  greater  amount  than 
double  that  of  deposits ;  2.  Issuing  of  more  pa- 
per, with  fraudulent  intent,  than  bank  could  re- 
deem; 3.  Making  of  large  dividends  of  profits 
while  bank  refused  to  pay  specie  for  its  notes; 

4.  Embezzling  of  latge  sums  of  money  deposited 
in  bank  for  safe  keeping.  SUUe  Baiue  v.  aau,  L 
Blf.  267,  '23. 

8488.  Bank  of  Vlncennes.  Article  10  of 
constitution,  providing  that  bank  of  Vincennes 
be  considered  as  an  incorporated  bank,  accord- 
ing to  tenor  of  its  charter,  gives  it  no  new  pow- 
ers or  privileges,  but  only  continues  its  existence 
under  state  government,  with  same  powers  and 
privileges.   Sate  Bank  v.  State,  1  Blf.  267. 

8489.  Clause  in  charter  that  corporation  shall 
not  be  dissolved  before  expiration  of  charter, 
until  its  debts  are  paid,  does  not  protect  it  from 
dissolution  in  a  proceeding  by  qvo  varranto  for 
violation  of  charter,  that  clause  being  intended 
merely  to  prevent  corporation  from  dissolving- 
before  expiration  of  charter,  without  payinir 
debt«.  M 

3490.  Statute  of  *21,  directing  suit  against 
bank  of  Vincennes,  was  not  intended  to  deter- 
mine that  judgment  of  seizure  could  be  extend- 
ed to  property  of  corporation.  Id, 

TII.  National  Banks. 

8491.  A  national  bank,  under  sec.  6137,  B. 

5.  U.  S.,  has  power  to  pnrchase  real  estate  at 
a  Jndf  cial  sale  to  satisfy  a  judgment  and  decree 
rendered  in  a  proceeding  to  foieclose  a  mor^iage 
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<Hi  land  on  which  it  held  a  secured  mortage  lien 
and  to  which  proceeding  it  waa  made  a  partT. 
Healh  t.  Seetmd  NaL  .BonS.  70-106,  '80. 

S192.  TnnsTer  of  stock.  It  is  dutv  of  a 
bank  or  other  corporation  to  its  stockholders,  to 
permit  no  person,  other  than  stockholder  in  per- 
son, to  transfer  stock  on  its  books  without  pro- 
duction and  proof  of  authority  to  do  sa  Wever 
v.SeamdiTaL  Bank,  67-198, 17;  lS-194:  5Blf. 
197. 

UflS-  TnutBfer.  Stock  of  national  banks  are 
bBuferable  only  on  books  of  company.  Weyer 
T.  Second  NaL  Bank,  67-198.  '77. 

S494.  National  bank  bills  are  not  a  legal 
toider.   Armtworth  v.  SeoOen,  29-495,  '68. 

8495.  Interest.  Prinelnal  and  surety.  A 
note  given  to  a  national  banK  is  not  Toid,  either 
to  principal  or  surety,  from  the  fact  that  it  know- 
ingly reserved  and  received  usurious  interest. 
WUaf  V.  Starbudc,  44-208,  '73. 

SMS.  Interest.  Beoonpment.  When  an 
Illegal  rate  of  interest  has  been  paid  in  advance, 
in  tn  action  on  debt,  by  a  national  bank,  it  can 
not  be  recouped.  U.  S.  taw  with  reference  to  na- 
tional banks  is  exclusive  of  state  law  on  this  sub- 
ject.   ITiteu  v.  StarbueJc,  44-298,  i73. 

3497.  Usorj*  National  banks  in  this  state 
nuy  charge  and  receive  interest  at  rate  of  ten 
per  cent,  to  which  may  be  added  current  rate  of 
exchange  for  sight  drafts,  when  bona  fide  made. 
FOw  V.  Startnui  44-298,  '73. 

t498*  Bemedy.  In  an  action  by  a  national 
bank  on  an  evidence  of  debt,  payable  to  it  or  its 
me,  when  it  has  unlawfully  received  ill^al  in- 
terest ;  entire  interest  that  said  debt  carries  with 
it,  or  which  had  been  agreed  to  be  paidj  is  for- 
feited; and  no  recovery  can  be  had  tor  interest 
unpaid.  WU^s  v.  Skvoud^  wpra.  Double  u  U- 
le^  amoiut  paid  for  interest  may  be  recov- 
ered  back  in  an  action  for  debt.  Id. 

8499.  IKinble  taxation.  By  act  of  March  4, 
^3,  national  bank  stock  may  be  assessed  for  tax- 
ation for  municipal  purposes,  against  any  person 
holding  same  on  April  Ist,  at  same  rate  as  other 
property.  Though,  (1)  branches  of  bank  of  state 
ef  Indiana  were  still  in  existence,  and  though, 
(8)  money  witii  which  such  stock  was  purchased, 
on  or  about  April  1st,  was  assessed  for  taxation 
as  owned  on  January  1st,  of  same  year,  and  lat- 
ter taxes  were  paid.  Ciiy  BkJmond  v.  Seott,  4S- 
568,  74 ;  WkUnet/  v.  ItagiiaU,  38-107,  '70. 

1600.  Bank  etoek.  Besldence.  National 
Ittnk  stock  is  only  liable  for  taxation  at  point 
vitere  bank  Is  loMted.  Strader  v.  JUanoiUe,  8ft- 
111, '70. 

UOl*  Act  so  requiring  is  not  invalid.  Whitney 
r  AuadaJ^  88-107, 70. 

8602*  An  officer  of  bank  may  and  should  rep- 
resent stockhotders  in  listing  stock.  WhitTiey 
V.  Ragtdale,  tvpra.  And  if  he  milB  to  do  so,  audi- 
tormaylist  same.  Monroe  y.SCrader,Si-lll, '70. 

8608.  Capita  stock  of  a  national  bank,  or- 
nnixed  under  act  of  '63,  is  subject  to  taxation. 
&wbrT.  ManvUU,  88-111, '70. 

8604.  A  tax  npoo  sluures  of  a  bank,  is  not 
a  tax  upon  property  of  bank.  Though  capital 
efsnationalbankmaybeinveBtedinU.  S.  bonds, 
■hares  are  subject  to  taxation.  Wright  T.  SUb, 
27-338,  '66. 

3606.  Seetlon  9  of  general  banking  law  of 
'52,  and  section  10  of  amended  law  of  '65, 
«hich  provide,  in  certain  contingencies,  for  ap- 
plication of  interest  accruing  on  bonds  of  bank, 
dqiosiied  with  auditor  of  states  to  redemption 


of  notes  of  bank,  constraed  in  connection  with 
law  of  January  26,  '55,  authorising  auditor,  in 
certain  cases,  to  retain  interest  accruing  on  bonds 
for  paymentof  taxes  due  from  bank,  require  that 
interest,  if  needed,  should  first  go  to  redemption 
of  notes  of  bank  ;  and,  if  not  so  needed,  it  may 
then  be  retained  bv  auditor  for  payment  of  taxes. 

3606.  Law  authorizing  auditor  of  state  to  re- 
tain interest  accruing  upon  bonds  for  payment 
of  taxes,  did  not  repeal  general  revenue  law,  re- 
quiring county  treasurer  to  collect  taxes  of  bank; 
nor  does  it  absolutely  appropriate  interest  at 
once  to  payment  of  taxes,  but  only  provides  a 
cumulative  remedy  and  security  for  collection  of 
taxes.   Eunnff-7.  BcAoion,  15-26, '60. 

8507.  Stock  of  state  banks  of  Indiana  is  ex- 
empt from  taxation  for  municimit  purposes. 
King  v.  f%  Madiaon,  1 7-48,  '61.  Therefore  un- 
der act  of  Congress,  stock  of  national  banks  for 
municipal  purposes  is  exempt.  Wright  T.  StSM, 
27-838,  '66;  Ora/t  v.  TatiU,  27-332,  *6«. 


BASTARDY. 

I,  AtHon.    iVac^tee.  Pleading. 

II.  Bendenee  oj  PaxiMt. 

III.  iVeluntnary  £zamin(tfi(m. 

IV.  ^paa. 

V.  JSndmee.  fPttncBses. 

VL  Damages. 

VII.  iSati^aetion  and  Campromm. 

VIII.  Jud^Toent  and  Commitment. 

IX.  Matatenanee  and  Omlodif  qf  CkUd. 

X.  Heir  and  Deaeaita. 

XI.  AppeaL 

L  AetioB.  Pnwtloe.  PlMdlnff. 

8608.  Civil  action  witnesg.    A  basUtdj 

proceeding  is  a  civil  action.  State  t.  Brown,  44- 
329,  '73 ;  Sms  v.  Evam,  19-02,  '62. 

8509.  Defendant  is  a  competent  Wttneaa. 
State  V.  Emn»,  supra. 

8510.  Trials  in  are  governed  by  law  regulat- 
ing civil  suits.   iSate  v.  Brown,  mpra. 


petent' 
V.  ^ale. 
188,  '36. 

8512.  State  may  have  closing  aigument.  Ah- 
sAire  v.  State,  52-99,  75. 

8518.  Section  22  of  bastardy  act  of  '52,  pro- 
vides that  right  of  action  should  survive  gei^ 
erall/.  Latter  clause  can  not  control,  and  sub- 
stantuUy  defeat  the  former.  8laU  v.  WiUkoMt  8- 
191,  '56. 

8614.  Action  is  a  civil  one  and  state  may 
take  a  change  of  venue,  or  obtain  a  new  triiu. 
Saint  V.  State,  68-128,  '79.  But  not  relatrix. 
SlaU  V.  Smith,  65-385,  '76. 

8615.  A  complaint,  before  a  justice,  inform- 
ing defendant  of  its  nature,  and  so  explicit  that 
a  judgment  thereon  could  be  a  bar  to  another 
suit  for  same  cause,  is  suffitdent.  DeBriut  T. 
^tOe,  68-569,  '79. 

8616.  Forty.  PlaintilT.  Under  statutes  now 
tn  force,  none  but  mother  of  bastard  can  institute 
prosecution  against  putative  father,  B.  S.  '81, 
978;  Barter  v.  JoAjmoti,  16-271,  *61. 

8517.  Partj.  PlaintilT.  In  a  bastardy  pro- 
ceeding, relatrix  is  not  a  party  to  proeecution. 
Ex  ParU  Haaae,  60-149,  75;  Slate  v.  Smith,  66- 
S85>76. 
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861$.  In  pnwecatioD  for  bastardy,  docketed 
in  name  of  state  on  relation  of  A,  complaint  ran 
in  name  of  A  instead  of  state  exreLA.  Hdd;  not 
bad  on  that  account  Kinder  v.  StaU,  7O-284,'80. 

8519>  Snch  complaintsubatantially complies 
vith  sees.  1,  2  and  3  of  bastardy  act,  and  lA  good 
on  demurrer.    KincUr  v.  ^tafc,  68-454,  '79. 

3530.  Prosecution  under  statute  for  support 
of  ill^timate  children,  whether  it  be  on  com- 
plaint of  mother,  or  of  overseers  of  poor,  must  be 
in  name  of  state.  Woodfcirk  v.  WiUiaiM,lBlL  110, 
'20;  SlaU  v.  Brudk}/,  id.  83,  '20. 

S621.  CompliJnt,  in  a  bastardy  proceeding, 
may  be  in  name  of  relatrix  and  not  in  name  of 
state  on  relation.  Dibble  v.  State,  ^S-470,'7i.  Cf. 
66-61;  6g-4M;  70-284. 

8522.  Where  no  guardian  ad  litem  had 
been  appointed  for  an  infant  defendant  in  a 
bastardy  suit,  trial  and  judgment  can  not  be  ob- 
jected to  for  first  time  in  S.  C.   De&rieal  t.  Slaie, 

8628.  Comi^laliii.  Hoir  rerlfled.  A  com- 
plaint in  a  bastardy  proceeding  for  support  of 
children,  may.be  sworn  to  before  a  notary  pub- 
lic.  Sample  v.  Stale,  53-^,  76. 

8624.  Action  by  a  mother  of  a  ba§tard 
child  agralnst  Its  putative  father,  alleging  an 
agreement  that  if  she  would  move  to  another 
state,  he  would  pay  her  a  certain  amount  on  de- 
parting, and  a  certain  other  sum,  as  needed,  for 
snpport  of  her  family  during  her  residence  there ; 
that  she  had  prepared  to  remove,  but' that. he 
failing  to  pav  nrst  sum,  promised  to  remit  same 
in  a  Bpecinea  time,  whereupon  she  removed  as 
agreed;  that  he  had  wholly  failed  to  pay,  and, 
her  own  means  being  exhausted,  she  was  forced 
to  return,  fie/d/ complaint  good.  Barker  v,  Wal- 
lace, 62-71,78. 

8526.  When  Instituted.  Prosecutions  for 
bastardy  may  be  instituted,  (1)  vhen  relatrix  is 
pnwnant,  or,  (2)  when  alrKmy  delivered  of  such 
a  child.   (Wdd  v.        66-168,  77. 

8686.  ]>eUTery  of  child.  Malntenanoe. 
In  a  prosecution  for  bastardy,  alle^ng  "  relatrix 
was  delivered  of  a  bastard  child,"  complaint  is 
not  sustained  by  fact  of  a  delivery  of  a  "  still- 
born" child,  its  lungs  having  never  been  infla- 
ted with  air.   Qm/idi  T.  Stale,  66-168,  '77. 

S687>  In  aucheaaeno  judgment  can  be  taken 
for  maintenance.  Id. 

8628.  Liability  of  nnnatnral  parent.  Whole 
extent  and  limit  of  legal  obligation  of  a  father 
to  his  bastard  offspring  must  oe  determined  by 
proceedings  for  bastaMy  under  statute.  Marlett 
T.  WUwn,  80-240,  '68. 

8629.  LiabilItT  of  relatrix  for  costs.  Re- 
latrix in  a  bastardy  proceeding  is  not  required 
to  pay  coats  of  keeping  defendant,  when  impris- 
oned on  final  order  of  court.  XowtAom  v.  ijusAer, 
62-330, '76.  ExPMeHaa8e,M-m,'7B. 

8680.  Defendant  can  not  be  dischaiged  (or 
failure  to  pay  such  costs.  Id. 

3681.  Beiatrix  is  not  a  partyplaintiff  in  such 
proceedings  within  section  41,  R.  S.  '76,  p.  602, 
{R.  8.  '81, 6119),  act  '62,  concerning  county  pris- 
ons.  Id.   Cf.  imie  T.  Staie,  48-470,  '74. 

8688.  CottStmctiTe  summons.  Sec.  391, 
code  (R.  8.  '81,  386,)  providing  that  a  defen- 
dant, constructively  summoned,  shall  be  allowed 
at  any  time  before  judgment,  to  appear  and  de- 
fend, does  not  apply  to  bastardy  proceedings. 
Darwiion  v.  State,  62-276,  '78. 

8588.  When  defendant,  in  such  proceeding, 
absconds  from  atat^  or  conceals  hinuelf  widim 


it,  to  avoid  process,  and  final  judgment  is  de- 
layed, he  may  be  required  to  show  cause  for  set- 
ting aside  deiault  against  him;  but  be  can  still 
make  hia  defoue,  if  he  have  a  meritorioua  one. 
Id.    IWiwr  T.  Slate,  66-210,  '79. 

8684.  Under  sec.  38, 2  R.  a  76,  49,  (B.  a '81, 
318,)  affidavit  for  publication,  in  such  a  case,, 
which  shows  a  cause  of  action  and  non-residence- 
of  defendant,  is  sufficient.  Not  necessary  that  a. 
warrant  from  C.  C.  should  precede  notice  by  pub- 
lication.   Davideon  v.  State,  supra. 

8635.  Defendant  though  not  present  im 
person  may  appear  hj  an  attomejf  have  inxy 
trial,  cross-examine  witnesses  and  introduce 
others  for  defense,  as  in  other  civil  actions.  Stone 
V.  StaU,  88-638,  70. 

8636.  That  defendant  was  discharged  for 
reason  that  relatrix  failed  to  appear,  is  no  bar- 
to  further  proceedings  as  there  was  no  trial  of 
merits.  Sato  v.  Barbmir,  17-526,  '61. 

8637.  Defendantmay  be  legally  bonndover 
to  appear  before  C.  C  without  a  formal  entry  by 
justice  that  he  was  father  of  child.  Id. 

8588.  Original  recognizance  should  be'61ed  by 
jostice  in  C.  C.   Suue  v.  Lemt,  4  BIf.  20,  '36. 

8589.  He  should  be  bound  to  appear  at  th» 
next  term  of  C.  C.  Parian  v.  State,  11M56,  '62  l 
Stateif.  Okww,6  Blf.  61,  '41. 

8640.  Under  act  of  March  4,  '53,  justice  at. 
discretion  could  recognize  defendant  either  to 
common  pleas  or  G  C.  Oaninxa^tam  t.  State,  86— 
373,  71. 

8641.  Beoognizanee-bond.  Release.  A,  iia 

a  bastardy  proceeding,  entered  into  a  recogni- 
zance-bond for  appearance  of  B  at  court  con- 
ditioned: "  Now,  II  said  B  shall  appear  in  C.  P. 
court  of  Greene  county  on  first  day  of  next  term, 
to  answer  *  *  and  shall  not  depart  said  court 
without  leave,  and  shall  abide  judgment,  etc., 
then  thU  bond  shall  be  void."  B  appeared  on 
irst  day  of  said  term  of  said  court,  abided  or^ 
dera  of  court  and  did  depart,  but  not  without  leave 
of  codrt,  as  trial  was  continued  till  next  term, 
and  no  new  bond  was  required  of  B.  Hdd;  A 
was  released  from  bond.  Burr  t.  WUttm,  60-587,. 
'76.   Cf.  13-80,  332. 

3542.  8nch  action  may  be  prosecuted  t» 
final  Judgment  In  C.  C,  notwithstanding  ab- 
sconding of  defendant  duritu;  its  pendency  in 
jnstice's  court;  and  an  action  for  recovery  of  sum 
adjudged  may  be  maintained  by  relatrix  in  a 
recognizance  executed  by  defendant  and  surety. 
Tamer  v.  State,  66-210,  '79. 

8643.  Complaint  for  such  recovery  should  al- 
le^  such  prosecution  to  final  judgment.  Id. 

8544.  Such  surety  is  liable  on  nis  bond,  not- 
withstanding its  conditions, "  to  full  extent  con- 
templated by "  sees.  4  and  8  of  bastardy  act,  2. 
R.  8.  '76,  p.  666;  R.  a  '81,  981,  986.  Id. 

8846.  When  defendant  arrested.  Either 
justice  or  circuit  court,  on  appeal  in  bastardy 
cases,  has  power  to  arrest  defendant  pending  pro- 
ceedings. Wallxr  V.  Slate,  6  BIf.  1,  '41.  Cf.  Mel- 
ton V.  SlateJi-^2,  '67 ;  Briiion  v.  State,  54-535,76. 

8546.  Trial  withont  answer.  In  a  proceed- 
ing for  bastardy,  if  defendant  fail  to  deny  charge- 
in  C.  C.  C,  he  is  not  entitled  to  trial  by  jury^ 
Wolfv.  State,  11-231,  '68. 

8647.  But  if  record  failed  to  show  a  plea  or 
answer  by  defendant,  and  showed  a  trial  by  jury^ 
Supreme  Court  will  presume  a  denial  was  maae,or 
that  he  had  benefit  of  it,  Wo^  v.  State,  suprof 
MeItemolder.Sbae,&i-m'76.  a.  40-506. 

8548.  Jnstiee'stnuiseript.  A  justice's  tiana- 
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eript  in  s  caae  of  bastardy,  stated  that  justice 
baa  adjudged  defendant  to  be  father  of  child, 
and  had  recognized  him  to  appear  in  circuit 
ootut,  but  it  omitted  to  state  defendant  bad  failed 
(o  compensate  mother.  Hdd;  C.  C.  ought  not, 
for  that  omission  to  discharge  defendant  from 
his  recognizance.  Hdd;  it  compensation  had 
been  made,  bond  given,  etc.,  same  inij^t  be 
pleaded  in  C.  C.  in  oar  of  accusatioD.  Sole  T. 
ASa,  4  Blf.  270,  '36. 

II.  Besldenee  of  the  Parties. 

S549.  Residence  of  reUtiix,  Omission  of 
venue  from  amdavit  in  prosecution  for  bastardy, 
is  not  groand  for  arresting  judgment,  father  v. 
Sou,  65-51,  '78. 

U60*  Under  R.  S.  '43,  affidavit  upon  a  com* 
plaint  for  bastardy,  need  not  state  complainant's 
raudence.  Residence  is  immaterial.  State  v. 
Jkmm,  4-189,  '53;  Stale  v.  Gray,  8  Blf.  274,  '46. 

tUl*  A  complaint  for  bastardy  need  not  al- 
lege that  complainant  is  a  resident  of  county 
woeie  suit  was  commenced.  Ae/f  v.  SUUt,  8-664, 
'62;  Beeman  v.  State,  5  Blf.  165,^39. 

8fi52*  Nor  need  it  allege  that  child  was  bom 
there,  or  that  it  is  alive.  State  v.  AUen,i  Blf. 
269,  >36. 

ftS5S.  Bastardy  proeeedlnffs  mngt  be  eom- 
■eseed  in  county  where  defendant  resides, 
if  not  a  non-resident.  If  a  non-resident,  or  has 
no  permanent  residence,  defendant  can  be  sued 
wherever  he  may  be  found.  Therefore,  to  make 
Us  ansirer  to  jurisdicti^m  good,  he  must  show 
that  he  is  a  resident  of  some  other  county  of 
state,  when  proceedings  commenced.  Sawley  v. 
69-98,  '79. 

$554*  In  a  prosecution  for  bastardy,  trial  can 
not  proceed  in  defendant's  absence,  upon  return 
of  not  found ;  be  must  be  either  arrested  or  noti- 
lid  of  pendency  of  suit,  as  in  ordinary  cases. 
Idmitinff  HwUer  t.  State,  infra;  Melttm  v.  State, 
•-452,  '57. 

K&S.  If,  in  a  case  of  bastardy  before  a  jus- 
tice of  peace,  defendant  be  found  guilty  in  his 
•bsence,  and  proceedings  l>e  certified  to  C  C,  a 
warrant  should  issue  against  defendant  directed 
to  county  in  which  court  is  held,  or  in  which 
defendant  may  1>e  fonnd,  if  he  reside  in  state. 
If  defendant  does  not  reside  in  5tat&  an  order  of 
{mblication  may  be  made  on  reasonable  evidence 
of  his  non-residence.  An  order  of  publication, 
in  TOch  case,  is  not  authorized  by  a  return  of 
"not  found  "  to  a  warrant  issued  by  mere  direc- 
tion of  attorney  for  state,  to  a  different  county 
fn»n  that  in  which  court  is  held.  To  justify  a 
indnnent  of  C.  C.  in  such  case,  against  a  de- 
Kuaant  who  does  not  appear,  there  mnst  be  a 
mdict  against  him.  Judgment  in  such  case 
■boald  be  for  a  specific  sum,  with  directions  for 
iti  payment,  when  collectea,  in  such  parts  and 
it  sooi  times,  for  maintenance  of  child,  as  court 
think  proper,  and  for  costs.  Hunter  v.  State,  6 
Blf.385,*43.    Cf.  64-635. 

Residence  of  defendant.  If  judgment 
<A  a  justice  in  a  case  of  bastardy  be  rendered 
■gainst  defendant  in  his  absence,  and  be  not 
nmplied  tntb,  justice  mnst  certify  case  to  C.  C. 
foruial  determination.  And  if,  in  such  case,  de- 
fendant reside  in  another  county,  process  for  his 
■ppearance  in  C.  C.  to  answer  charge,  may  be  di- 
ncted  to  county  in  wMcfa  he  resides.  Alien  v. 
Slate,  Am.  122, 


II,  III,  IV,  V.  16» 

lU.  Preliminary  Examination. 

8657.  Defendant  offered  to  read  to  jury  a  por- 
tion of  written  questions  and  answers  taken  downr 
b^  justice  upon  examination  of  relator  before 
him,  for  purpose  of  impeachment.  Thlsevidence 
was  rejected,  unless  defendant  would  give  whole. 
After  excepting,  defendant  gave  whole  in  evi* 
deoce.  iiyd;  no  error.  Wo^ v.  State,  ll~2Sl,'6S. 

8668.  If  coniplaInant*B  examination  before 
Jostlce,  which  was  reduced  to  writing,  be  not  in- 
troduced as  evidence  on  trial  in  C.  C.,  neither 
party  can  refer  to  it  in  aivument.  WcUkery.  Stale, 
6  Blf.  1,  '41. 

8569.  A  person  chained  before  a  justice  with 
being  father  of  an  illegitimate  child,  was,  on  ex- 
amination of  mother,  dischaiged.  Hdd;  dis- 
charge no  bar  to  a  subsequent  prosecution.  Davtg 
V.  Stale,  6  Blf.  494,  '43. 

8660.  Written  testimony  of  motherof  bas- 
tard may  properly  be  rejected  ao  evidence  when 
purpose  of  its  introduction  is  not  given.  Man- 
nelis  V.  Stale,  18-256,  '62. 

8681.  B^rd  of  a  Jnsttee  showed  Uiat  dO' 
fendant  "waived  an  examination,"  and  that 
thereupon  be  was  required  "  to  enter  into  a  re- 
cognizance, with  security  *  for  his  appearance 
at  next  term  of  C.  C."  Hdd;  on  motion  by  tiim 
in  C.  C.to  dismiss,  that  he  had  waived  his  rights, 
to  have  relatrix  examined  before  justice,  and 
that  judgment,  though  informal,  implies  a  find- 
ing tnat  defendant  was  father  of  bastard.  Smiik 
r.  State,  67-61,  79. 

IT.  Defenses. 

8663.  All  defenses  may  be  given  In  evidence- 
without  plea,  except  statute  of  limitations,  set- 
off and  matter  in  abatement.  DtPrieM  v.  Statey 
68-569  '79. 

866^.  AiibUWhenrelatrixtestifiedtbatchild 
was  bc^tten  by  defendant  on  a  certain  night, 
and  Uiere  was  evidence  that  about  such  time  she 
had  criminal  intercourse  with  several  others,  it 
is  error  to  exclude  evidence  in  behalf  of  defend- 
ant that  he  was  not  at  such  place  at  such  time. 
Sbmpfe  r.  Slate,  68-28, 76. 

T.  Evideaee.  Wttneeaes. 

6664.  Erldenee.  Similarity  or  res^blanov 
of  a  bastard  to  defendant  and  reputed  father  ia 
not  proper  evidence.   Beitt  v.  State,  38-1 87,70. 

SSBo.  Error  to  admit  child  in  evidence  for 
such  purpose.   Ei»k  v.  -State,  19-162,  '62. 

8666.  Admissions  of  a  relatrix.  Admissions 
of  a  relatrix  in  a  bastardy  proceeding  can  not 
be  admitted  except  for  purposes  of  impeachment^ 
as  she  is  not  a  party.    Thotke  v.  State,  60-355,  '75. 

8567.  Tariatton.  Error  to  refuse  evidence 
tending  to  contradict  testimony  of  relatrix,  that 
she  did  not  say,  immediately  after  birth  of  child, 
that  she  did  not  know  who  was  its  father.  Hump- 
sonv.  Staie^  16-473,  '60. 

8668.  Evidence  that  it  was  rumored  that  de- 
fendant, for  two  or  three  years,  was  too  intimate 
with  relatrix,  is  inadmissible  even  on  cross-ex- 
amination of  a  witness  who  bad  testified  that 
general  moral  character  of  defendant  was  good. 
Sbtnt  V.  i&ate,  68-128,  '79. 

3660.  Evidence.  Jfadffment  In  action  tar 
sednctlon.  Record  of  a  ^ud^ent  against  de- 
fendant, in  favor  of  relatnx,  in  an  action  to  re- 
cover damages  for  seduction,  is  not  admissible 
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against  defendant,  in  a  prosecution  for  bastardy, 
to  prove  sexual  intercourse.  Parties  to  two  ac- 
tioDii  are  not  same.  GUm  t.  SlaU,  46-368,  '74. 
Cf.  «6-70. 

8570.  Beath  of  relatrlx.  Grldence.  On 

trial  of  a  bastardy  proceeding  on  appeal,  com- 
plaint of  relatriz,  duly  sworn  to,  was  admitted 
in  evidence  over  objection  of  defendant,  it  hav- 
ing been  shown  that  she  was  dead.  Held  :  error. 
It  was  not  a  part  of  testimony  of  mother,  re- 
•duced  to  writing  within  sec.  7,  2  B.  S.  '76,  p.  657 ; 
(K.  S.  '81,  984.)    Bmykt  y.  Slate,  M-460.  78. 

8671.  Also  error  to  admit  reeoffnlzance, 
binding  defendant  over  to  appear  in  C.  C.  Id. 

8672.  Testimonj  of  deceaBed  relatrlx.  A 
written  examination  of  relatrix,  in  bastardy 
proceedines  before  a  justice,  on  death  of  relatrlx, 
may  be  admitted  in  evidence  on  appeal  against 
defendant.    Brovkav.  SlaU,  47-251,  '74. 

8578.  In  such  case,  parol  evidence  of  what 
:flbe  testified  to  on  such  trial,  is  not  admissible. 
Jd. 

8574.  Immaterial.  Evidence  that  a  third 
party,  D  N,  told  witness  that  he  had  time  set 
•down  when  he  went  with  relatrix  in  a  bastardy 
proceeding,  and  if  her  time  was  not  n^ht  he 
would  beat  or  marry  her,  is  not  admissible, 
though  it  contradicts  testimony  of  D  N  that  he 
had  made  DO  snch  statement.  BawtetY.  Slate, 
433,  '77. 

8575.  Hearsay.  Statements  by  A  that  he 
told  defendant,  in  a  baHtardy  proceeding,  that 
he  knew  that  other  parties  than  defendant  had 
bad  sexual  intercourse  with  relatrix  at  a  certain 
time,  are  inadmissible.  RawIeBv.  Stale,  50-433, '77. 

3578.  Relevancy.  Evidence  that  relatrix, 
in  a  bastardy  proceeding,  received  gifts  from  a 
man,  other  than  defendant,  is  not  admissible. 
ItawUt  V.  State,  68-433,  '77. 

8677*  If  there  be  a  preponderance  of  evidence 
.uninst  defendant,  he  may  be  found  guilty. 
Walker -v.  te,  6  Blf.  1,  '41. 

8678.  Fart^.  Witness.  In  a  bastardy  pro- 
•ceeding,  state  is  plaintiff.  When  against  estate 
■of  putative  father,  deceased,  mother  is  a  compe- 
tent witness.   SlaU  v.  Han,  28-539,  '64. 

3679.  Character.  Defendant  can  not  intro- 
duce evidence  of  bis  general  good  character. 
Walker  v.  StaU,  6  Bit  1, '41.   Cf.  20-47;  25-68. 

8680.  Character.  Moral  character  of  rela- 
trix, having  been  proven  bad,  it  is  not  error  to 
refuse  to  allow  a  statement  that  it  was  "  bad  for 
■chastity."  Proceedings  admitted  that  Bawlet  v. 
■Slate,  68-433,  '77. 

8581.  Character  of  witness.  Time.  In  a 
bastardy  proceeding,  character  of  prosecutrix 
-should  be  limited  to  time  of  trial  and  not  of  be- 
setting of  child.  WaUeer  v.  State,  6  Blf.  1^  '41; 
Meundie  v.  Sate^  68-401, '79. 

8682.  Credibility  of  witaess.  Instruction, 
in  prosecution  for  bastardy,  that,  if  defendant 
was  a  teacher,  that  fact  added  nothing  to  his 
credibility,  but  detracted  from  it  if  he  had  had 
sexual  intercourse  with  relatrix.  Heid;  erro- 
neous.   Cunningham  v.  Slate,  66-377,  '79. 

8683.  Credtbllity  of  relatrlx.  In  a  prose- 
■Gution  for  bastardy,  jury,  in  determining  credi- 
bility of  relatrix,  may  consider  youth  of  defend- 
ant, and  testimony  of  relatrix  that  he  never  had 
connection  with  her  but  once,  previous  to  which 
she  had  no  intimacy  with  him,  and  had  not  since 
intimated  her  condition  to  him,  or  asked  repara- 
tion except  by  instituting  proeecutiou.  (/Brian 
T.  Stale,  14-469,  '60. 


8684.  Where  child  was  bom  eight  and  a  half 
months  after  alleged  single  act  oi  intercourse. 
Hdd;  defendant  might  prove  that  mother  had 
had  sexual  intercourse  with  other  persons  within 
two  weeks  prior  and  subsequent  to  alleged  date 
of  her  impr^ation,  and  that  jury  should  con- 
sider same  in  connection  with  her  credibility.  Id. 

3385.  Interest  of  relatrix.  Relatrix  in  a 
bastardj'  proceeding  has  an  interest  in  action,  in 
recoveringiudgment.  Bawles  v.  &aie,  56-433, '77 ; 
KeeUing  t.  SUOe,  44-449,  '73,  overruling  Daie^  r. 
State,  28-286,  '67;  MeCuUougk  v.  Slate,  14-391, 
'60;  Decker  v.  Slate,  63-652,  '76. 

8586.  Interest  of  relatrix*  In  a  prosecu- 
tion for  bastardy,  it  is  duty  of  jury,  in  weighing 
testimony  of  mother  of  bastard,  to  consider  her 
interest  m  result  MeCtUlough  v.  Stale,  14-391, 
'60. 

8687.  GredlblUtj  of  relatrlx.  Prosecution 
for  bastardy.  Jury  were  instructed:  "Some  wit- 
nesses have  been  introduced  to  impeach  testi- 
mony of  A  O,  the  (only)  prosecuting  witness.  If 
testimony  going  to  im[»each  her  credibility  is 
so  strong  as  to  satisfy  your  minds  that  you  could 
not  believe  anything  she  may  have  testified  to, 
you  should  find  for  defendant"  Held;  correct 
Held;  court  might  have  refused  to  give  it  with- 
out some  qualification  to  effect  that  they  might 
beljeveor  disbelieve  witness, whether  im[>eached 
or  not ;  but  that  if  defendant  wished  such  qualifi- 
cation, he  should  have  asked  it  <^>Hxy  v.  State, 
8-405,  '56. 

8688.  Court  refused  to  instruct  as  follows: 
"  As  case  for  state  rests  upon  testimony  of  prose- 
cuting witness,  though  that  may  be  sufficient  to 
make  out  the  case,  yet  if  you  find  that  she  swore 
positively  to  a  time  and  place  where  child  was 
begotten,  and  two  credible  witnesses  testify  to  a 
positive  <UU>i  of  defendant,  you  should  acquit ;  for 
such  obvious  penury  would  destroy  creidibili|y 
ofwitnessinalltaings."  ifeb^*  properly  ref used; 
court  could  instruct  as  to  law,  but  could  not 
take  from  jury  right  to  believe  ordisbelieve.  Id. 

8689.  Gsurt  refused  to  instruct  as  follows: 
"Jury  can  know  nothing  of  case,  except  from  tes- 
timony. And  if  statements  of  prosecuting  wit- 
ness are  uncorroborated,  and  if  four  or  five  wit- 
nesses for  defendant  are  all  credible,  and  all 
swear  that  th^  know  general  character  of  prow 
cuting  witness  to  have  been  bad,  botJi  before  and 
after  she  was  got  with  child,  and  that  judgii^ 
from  that  character,  they  would  not  believe  her 
under  oath,  etc.,  jury  can  not  go  fnrther  than 
these  witnesses,  and  should  not  confide  in  prose- 
cuting witness."  HM;  was  properly  renised; 
jury  not  bound  by  t^idons  oi  impeaching  wit- 
nesses. Id. 

8590.  Queare:  Whether  such  opinions  are  ad- 
missible in  evidence,  as  to  credibility  of  prose- 
cuting witness.  Id. 

8591.  niegltiniate  child  of  married  wo- 
man. Evidence  that  a  husband  was  absent  from 
his  wife  from  January,  '64,  till  June,  '66,  and  a 
child  was  bom  Nov.  6,  '65,  is  sufficient  to  show 
that  husband  was  not  father  of  child.  Dean  v. 
Slate,  29-483,  '68. 

8592.  latercourse  with  others.  Relatrix 
on  a  complunt  for  bastardy  may  be  compelled 
to  testify  whether,  about  time  she  has  allied  that 
child  was  begotten,  any  person  other  than  de- 
fendant had  carnal  intercourse  with  her.  HUl 

4-112,  '53. 


8598.  But  not  BO  as  to  any  other  time.  Walker 
v..Sta/e,6BU.l,'41;  ZbimseadT.^ltefs,  18-357, '59. 
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If  ahe  denien  snch  a  fact,  a  witness  may 
be  compelled  to  testifj  whether  about  that  time 
he  had  canial  intezooune  with  her.   ifitf  t.  State^ 

•MpFO. 

Where  a  witness  declines  to  testify,  lest 
be  should  criminate  himself,  court  can  not  com- 
pel an  answer,  until  it  is  proved  by  other  wit- 
nesses that  circumstances  were  such,  that  act  of 
intercourse  would  not  have  been  criminal.  Foi-d 
T.  SaU.  29-641,  '68. 

8£9o.  Evidence  of  sexual  intercourse  322  days 
before  birth  of  child  is  inadmissible.  Dade  t. 
JSlaUj  17-210,  '61. 

9697,  4^estioii  to  reUtrix,  as  to  whether 
she  had  stated,  that  a  person  other  than  defend- 
ant had  had  intercourse  with  her,  notfixing  time, 
snch  as  would  make  it  probable  that  such  person 
was  father  of  child,  is  not  competent,  as  such  wit- 
ness could  not  be  impeached  by  contradicting 
her  statements  on  matters  immaterial  to  issue. 
l^mehe  T.  suae,  68-401,  79. 

S59S.  To  Impeach  reUtrix  It  is  proper  to 
ask  her  if  she  stated  to  C,  that  in  case  anything 
happened  to  her,  she  intended  to  lay  it  on  de- 
fendant, as  he  had  plenty  of  money.  Id. 

So 99.  Aecessnoi  Intercourse.  Thatdefend- 
ant,  in  a  prosecution  for  bastardy,  had  access  to 
relatrix,  does  not  necessarily  tend  to  prove  that 
he  had  sexual  intercourse  with  her,  Oatming- 

S600.  lime  as  to  eaiise<rf  actios.  Instruc- 
tion as  follows:  Prosecuting  witness  testifies 
that  "bastard  was  begotten  on  15th  of  April, 
that  defendant  had  sexual  intercourse  with  her 
■on  that  day,  and  several  times  afterwards."  If 
.you  believe  she  is  mistaken  as  to  day,  but  from 
all  evidence  that  defendant  is  father  of  bastard, 
jrau  should  find  for  plaintiff.  Held;  correct, 
^ny  T.  suae,  8-40^'66. 

tOlOl.  irHness.  Competenoy.  "nmeoflm- 
prenuuiey.  When  relatrix,  in  a  bastardy  pro- 
■ceediiig,  testifies  that  she  knows  time  of  imjireg- 
nancy,  and  gives  reasons  for  her  belief,  it  is  not 
-error  to  refuse  to  instruct  jury,  that  she  was  not 
competent  to  prove  whichj  of  two  persons,  hav- 
ing criminal  intercourse  with  her  at  time  of  lia- 
bilitT,  was  Uther  of  child.  KitUner  v.  State,  46- 
176,  ^S. 

SMS.  When  she  was  uncertain  as  to  such 
time,  and  several  had  intercourse  with  her  about 
time  of  conception,  she  can  not  be  a  competent 
witness  to  decide  paternity  of  child.  Whitman 
T.  Slate,  84-360,  70. 

S608.  Time  child  was  berotten.  Where,  in 
prosecution  for  bastardy,  evidence  was  conflict- 
uig  as  to  whether  defendant  had  had  access  to  rel- 
.atrix,  who  had  given  birth  to  a  "full  grown,  nine 
moaths  child,"  within  period  in  which  it  must 
have  been  begotten,  an  instruction  that  dajr  and 
month  it  was  begotten  were  unimportant,  if  de- 
lendant  was  found  to  be  father,  is  erroneous. 
Cunninpham  v.  Slaie,  66-377,  79. 

8604.  Standing  and  character  of  defend- 
ant. Inllaenee  of  on  relatrix.  Instruction, 
in  prosecution  for  bastardy,  that  jury  might  con- 
sider whether  defendant,  as  a  man  of  character, 
was  likely  to  influence  relatrix,  as  a  confiding 
Woman,  to  consent  to  sexual  act.  Held;  erro- 
neous.   Canningham  v.  Slate,  66-377,  79. 

8606.  Statement  in  instruction  by  court,  in 
bastardy  case,  that  child  was  a  bastard,  and  would 
become  a  charge  on  county,  if  no  father  should 

II 


be  found,  Htid;  improper,  as  tending  to  preju- 
dice jury.    C^nntn^Mm  v.  Siate,  66-377,  79. 

8606.  Where  prosecuting  wttnetu  testifies  to 
time  and  place  oi  b^ttin^  child,  that  defend- 
ant begat  child,  and  that  it  was  begotten  in  a 
certain  room,  and  other  witnesses  corroborate 
her  statements,  as  to  being  together  in  that  room, 
at  that  time,  and  alone,  evidence  is  sufficient  to 
sustain  ft  verdict  for  plaintiff,  no  evidence  being 
offered  for  defense.   jEimdn-  t.  SbUe,  68-464,  '7ft 

TI.  Damages. 

8607.  Exeesstre  damiwes.  If  amount  of 
jnd^ent  is  not  such  as  to  snow  an  abuse  of  dis- 
cretion, S.  C.  will  not  interfere  because  excessive. 
Beevt*  V.  Slate,  87-441,  71. 

3608.  Judge  may  hear  evidence  or  not,  as 
he  may  deem  necessary,  as  to  costs  of  maintaiif 
ing  child.    Medkr  v.  Staie,  26-171,  '66. 

8609.  Attorney's  fees  of  relatrix.  It  is  error 
in  a  bastardy  proceeding  to  render  judgment 
against  defenilant  for  attorney's  fees  paid  by  re- 
latrix.   Ab^ire  v.  State,  62-99,  75. 

8610.  If,  inacoutract,  mother  agreed  to  leave 
state  and  remain  away,  and  father  was  to  pay  her  a 
certain  sum  on  departing  and  again  as  needed, 
rule  for  measure  of  damages  is  compensation  at 
contract  price  for  part  performed  by  her,  and 
indemnity  for  her  loss  for  part  anexecuted. 
Airier  T.  WaUaee,  62-71,  78. 

8611.  On  a  finding  that  child  was  still-born, 
any  allowance  for  maintenance  of  such  child, 
before  its  birth,  is  erroneous.  No  allowance 
should  be  made  relatrix  for  her  suffering  or  sup- 

^during  pregnancy.'  Cat^eld  t.  Statct  66- 

TH.  SattobetloB  amd  Compromise. 

8612.  Admission  of  aatlH&etion.  in  a  pros- 
ecution for  bastardy,  though  made  oi  record,  can 
not  be  proved  without  plea,  (hrter  v.  State,  82- 
404,  '69. 

8618.  Consideration  for  such  admission, 
other  than  that  stated  in  instrument  of  admis- 
sion, may  be  proved.  Chrierv.  -Sio/e,  82-404,  '69 ; 

S6-1:  n-m. 

8614.  Satlsflietloa.  Entry.  Filing  before 
a  justice  of  a  complaint  in  bastard]^  against  a 
defendant  and  an  entry  of  satisfaction  by  rela- 
trix on  docket,  acknowledging  that  provision 
for  maintenance  of  child  had  been  made  to  her 
satisfaction,  and  a  dismissal  by  plaintiff  of  ac- 
tion, is  a  bar  to  another  procwding,  though  no 
notice  to  defendant.  Gtpe  v.  .State,  40-168  '72. 
Cf.  Garter  t.  .State,  82-404,  '69:  Briittm  t.  State, 
64^76. 

8616*  When  such  statement  has  been  filed,  it 
is  error  to  render  judgment  for  costs  against  de- 
fendant.   Dodd  V.  SlaU,  80-76,  '68. 

8616.  Satisfaction.  Admission  of  mother 
that  provision  for  maintenance  of  bastard  child 
has  been  satisfactorily  made  by  father,  must  be 
entered  of  record  in  order  to  bar  prosecution. 
Fiduir  V.  State,  66-51,  78. 

8617.  Infontfhther  of  a  bastard  majr  settle 

with  mother  and  execute  an  InstrumeDt  neces- 
sary in  making  such  settlement.  Chmn  v.  £ur- 
lon,  8-69,  '56. 

8618.  A  bastardy  suit  may  be  settled  and 
dismissed  by  mother  of  bastard,  suit  being 
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brought  on  her  relation.    Baker  v.  ScbertB.  14- 

562,  ^60. 

84I19*  ReAlMl  to  dismiss.  Relatrix  maj  re- 
fuse to  enter  of  record  her  agreement  to  diBmiss 
without  stating  her  reasons.  iZeeres  t.  State,  87- 
441, '71. 

3tt20.  Com»lAtnt,to  set  aside  entrr  of  sat^ 
tsfaetlon and  aismissal  by  relatrix  in  a  bastardy 
proceeding,  alleged  that  before  dismissal  of  said 
prosecution,  defendant  solemnly  promised  to 
many  her  on  5th  day  of  November,  '68 ;  in  con- 
sideration thereof  she  a^^reed  to  dismiss  said  pros- 
ecution ;  that  no  provision  was  made  for  child 
by  defendant,  except  said  promise  to  manr,  and 
thusmakechild  legitimate  and  furnish  it  a  home; 
that  relatrix,  from  time  of  said  agreement  until 
6th  day  of  November,  believed  defendant  was 
acting  in  good  faith,  and  therefore  made  said 
entry ;  that  she  has  since  learned  that  defendant 
falsely  made  said  promise,  for  frandalent  purpose 
of  gettiiw  her  to  make  said  entry ;  that  she  was 
sarpriBecT thereby,  and  could  not  have  guarded 
against  it  by  use  of  ordinary  prudence,  etc. 
Wherefore,  prayer  for  vacation  of  said  entry  and 
a  new  trial,  etc.  Defendant  ansvrered :  ( 1 )  that 
fMjnsideration  of  entry  of  satisfaction  was  pay- 
ment  of  $400 ;  (2)  that  at  March  term,  '69,  rela- 
tor bronght  her  action  against  defendant  on  mar- 
riage contract,  set  up  by  her  in  her  complaint, 
and  recovered  judgmrat  for  sum  of  $1,500;  an 
exhibit  of  recovery  was  filed  as  part  of  this  par- 
agraph. J7eAi/ complaint  badj  bastardy  suit  was 
at  an  end  by  entry  and  admission  of  record  made 
by  relatrix.  No  fraud  was  shown,  as  consideration 
of  compromise  waspromiw  ^  defendant  to  marry  her 
at  a  designated  time.  Marriage  was  not  consid- 
eration. H^;  both  answers  of  defendant  were 
good.   Nobk  V.  State,  89-352,  '72. 

8621*  Answerto  a  prosecution,  that  afterbirth 
of  child,  relatrix  cohabited  with  husband,  and 
they  agreed  with  defendant,  for  twenty-five  dol- 
lars, a  part  of  which  has  been  paid,  to  compro- 
mise action, husband tosupportchild  as  hisown, 
etc. ;  that  defendant  was  ready  to  pay  balance, 
etc.    Held;  bad.    Dean  v.  SlaU,  i9-A83, '68. 

8622.  ConsIderatioB.  Payee  of  a  note 
claimed  to  be  pregnant  with  a  bastard  child  by 
son  of  maker:  that  relying  upon  truth  of  her 
statement,  maker  gave  note  for  sole  purpose  of 
providing  for  maintenance,  support  and  educa- 
tion of  child.  Held;  no  consideration.  Herright 
to  prosecute  was  not  compromised.  Potter  v. 
Eaxvaty  4«-416,  73  ;  PWtr  Jforme,  60-444, 
75. 

8628.  Settlement  by  note.  Death  of  bas- 
tard. A  note  by  A  to  B,  in  consideration  of 
promise  of  C  not  to  commence  proceedingsin  bas- 
tardy against  son  of  A,  is  valid,  and  death  of 
child  will  not  affect  consideration.  ILxrter  v. 
Jokrufon,  16-271,  '61.  Cf.  46-416. 

8624.  An  agreement  by  a  married  woman, 
living  separate  from  her  husband,  madewithoni 
consent  of  tatter,  not  to  bring  a  suit  in  bastardy, 
is  sufficient  to  support  a  note  given  therefor.  Mt- 
ehire  v.  Mather,  2  7-381  j  '66. 

3625.  Dnress.  Action  on  note.  Answer,  that 
note  was  given  for  purpose  of  procuring  release 
of  A,  infant  eon  of  maker,  from  an  illegal  arrest 
upon  a  charge  of  bastardy,  •  •  •  preferred  be- 
fore a  justice,  and  given  while  A  was  in  custody 
of  an  officer,  and  under  dunss.  •  •  •  Wherefore 
note  was  given  without  consideration.  Held; 
answer  bad.  Facta  alleged  do  not  overcome  pre- 


sumption that  arreet  was  legal.  Oarriott  t.  Ab- 
bou,  28-9, '67. 

8626.  Following  answer,  showing  that  note- 
was  executed  under  an  agreement  that  relatrix 
in  a  bastnrdy  proceeding  would  enter  of  record 
an  admission  that  provision  for  maintenance  of 
her  bastard  child  had  been  made  to  her  satisfac- 
tion, which  agreement  she  failed  and  refused  ta< 
perform,  was  bad,  as  it  failed  to  aver  that  said- 
"  airreement "  was  the  only  consideraticm.  Id. 


8627.  Compromise.  Action  on  a  note.  Hdd; 
it  is  no  defense  that  note  was  given  underduress- 
and  public  scandal,  and  that  A  W  would  bring 
an  action  in  bastanly  against  defendant  to  prove  - 
him  father  of  her  illegitimate  child;  that  hehaa- 
since  learned  that  he  could  prove  he  was  not. 
father  of  child  and  could  not  make  such  proof, 
atdate  of  compromise.  Compromise  was  thecon-- 
sideration.    Qm^attm  t.  Laadmm,  81-62,  '69. 

8628.  If  compromise  was  not  consummated! 
b^  necessary  proceedings  in  court  to  make  it  ob- 
ligatory, that  fact  should  be  alleged  in  an  an- 
swer to  avoid  note.    Gamer  v.  Cook,  80-331,  '68. 

8629.  Maker  can  not  avail  himself  of  infancv ' 
of  payee,  and  it  was  no  error  to  strike  oat  su^ 
alleEation  from  answer.  Jd. 

8680.  Entry  of.  Pending  a  prosecution  for 
bastardy,  a  compromise  was  made  and  money 
paid  to  relatrix.  A  statement,  signed  by  her,, 
acknowledging  'that  provision  for  maintenance- 
of  child  had  heen  made  to  her,  was  placed  in 
hands  of  her  attorney  to  be  entered  of  record,, 
with  a  dismissal  of  action.  Her  attorney  ap- 
peared in  court,  filed  said  statement  and  moved 
dismissal  of  cause  at  defendant's  costs.  Court, 
postponed  said  dismissal  for  personal  appearance 
of  r^atrix,  and,  before  thatcouldbeobtained,  she 
died.  Such  compromise  and  entry  of  record  is 
no  bar  to  an  action  in  favor  of  child  by  guardian 
ad  /item.  There  was  no  entry  made  of  record  as 
required  by  statute.    Harness  v.  Stale,  67-1,  '77. 

8681.  Such  compromise  must  be  ratified  in 
court,  and  entered  of  record  by  relatrix  in  order 
to  be  a  full  settlement  under  statute.  Heeves  v, 
SlaU,  87-441,  '71;  Piekkr  v.  Sate,  18-266,  '62; 
Staie  V.  Wilson,  21-273,  '63;  QuUr  v.  fibite,  82- 
404,  '69. 

8688.  Such  compromise  and  admission,  made 
and  ratified  in  court  and  entered  of  record,  when 
no  proceedings  had  been  commenced  against  de- 
fendant, does  not  constitute  a  valid  defense.  Cbr- 
ter  T.  Sliue,mpra. 

8688.  AsaeonsldentlOB.  -^en  at  time  a 
prosecution  for  bastardy  was  commenced^  atwl  at 
time  of  compromise,  by  defendant  giving  hia 
note,  relatrix  had  good  reason  to  believe,  and  did 
in  fact  believe  that  she  was  pregnant,  inters 
course  having  been  admitted,  and  compromise 
made  at  solicitation  of  defendant,  fact  tnat  she 
was  not  pregnant  will  not  defeat  note  for  want 
of  consideration.  It  was  a  settlement  of  a  doubt- 
ful claim.  Thonamm  T.  Ifdmm,  28-431,  '67.  a.  8 
Blf.  415. 

8684.  When  evidence  showed  that  note  in 
suit  was  given  in  consideration  of  a  compromise- 
of  a  bastardy  proceeding,  and  also  that father 
and  guardian  of  mother  released  and  waived  all 
right  of  action  for  damages,  and  any  and  all 

[)n)ceedingB  for  seduction  arising  out  of  it,"  de- 
endant  can  not  show  a  want  of  consideration  for 
reason  of  death  of  child.  Eaiott  v.  Bvrm,  81-390,. 
'69. 

8686.  Compromise  wltfa  relatrix,  and  an 

agreement  by  ner  to  dismiss,  is  not  available  in 
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Bopport  of  a  motion  for  an  entry  of  dismissal. 
It  eoonld  be  pleaded  so  that  an  issue  could  be 
made  by  a  reply.  Stale  r.  Wilson,  16-134,  '61 ; 
State  T.  Sofnmrton,  19-211,  '62. 

S6S6.  If  she  is  an  Infiuit,  such  ^reement 
Tould  not  bar  proceedingB.  Pidda-  t.  iStafe,  18- 
266,  '62. 

SM7.  Ifote  In  oompromige.  When  toM. 
Snit  upon  a  promissory  note.  Answer:  (1)  that 
said  note  was  given  in  compromise  of  a  pendine 
prosecution  for  bastardy,  fraudulently  instituted 
by  plaintiff,  in  which  she  falsely  represented 
that  defendant  was  father  of  her  child :  and  that 
consideration  of  said  note  had  failed,  in  this, 
that  subeequentty  to  f^ving  of  said  note,  it  was 
agreed  between  plaintiff  and  defendant  that  if 
said  child  was  not  bom  before  a  given  time,  that 
said  note  should  be  delivered  up  and  canceled, 
and  that  said  child  was  not  bom  before  said  time 
limited;  (2)  that  said  note  was  obtained  by 
fraud  and  false  representation,  in  this,  that  same 
was  given  in  compromiBe  of  a  prosecution  for 
bastardy,  in  which  plaintiff  fraudulently  and 
&lfldy  charged  defendant  to  be  father  of  her 
child,  she  wdl  knowing  that  one  A  B  was  father 
of  said  child.  Hdd;  orat  paragraph  was  proba- 
bly bad.  Qaare:  whether  consideration  shown 
in  first  paragraph  of  answer  for  alleged  agree- 
ment be  set  up  as  a  defense  to  action  on  note. 
Hdd;  second  paragraph  to  answer  was  good. 
IHeewaa^  v.  BmaTd,  17-621,  '61. 

86S8.  Suit  by  B  against  heirs  of  A  to  enforce 
specific  performanoe  of  contract.  In  '32,  A  had 
bom  to  uim  an  ill^timate  son,  whom  he  recog- 
nized as  such,  and  named  him  B.  Matemal 

rndfatherof  Bthreateneda  prosecution  against 
and  to  settle  matter  A  gave  to  mother  $200, 
and  entered  into  agreement  in  writing,  with  the 
grandfather,  by  which  latter  was  to  keep  child 
until  he  became  fourteen  years  of  age,  his  moth- 
er consenting  and  giving  up  all  claim  to  child, 
and  A  was  at  future  time  to  conv^  a  certain 
tract  of  land  to  said  bastard,  B.  add;  under 
proviuona  of  statute  then  in  force,  A  was  liable 
to  be  charged  with  maintenance  of  child,  in  a 
prosecution  by  mother,  or,  upon  her  default, 
overseers  of  poor,  and  was  further  liable  to  a  suit 
by  mother  lor  damages.  Allen  v.  DamKnt  16- 
416,  '61. 

Tin.  Judgment  and  ConoUbnent. 

B<S9.  Jnd^ent.   Death  of  bastaril.  It 

is  not  necessary  that  child  should  be  alive  at 
Ume  judgment  is  rendered  against  defendant  on 
conviction.    %aM  v.  State,  5&-^87,  '77. 

8640.  After  conviction,  though  child  be  dead, 
court  should  give  judgment  for  a  just  sum.  Id, 

S641.  In  abastardy  proceeding,  jury,  in  their 
verdict,  found  that  defendant  was  laUier  of  child, 
and  court  rendered  judraient  against  defendant 
an  adjudication  that  he  vaa  father.  Dwn 
V.  SaU,  29-483,  '68 ;  (knmnglmii  r.Slate,  8S-373, 
'71. 

X642.  Where  a  Justice  found  "said  com- 

filaint  trae,"  which  alleged  that  defendant  was 
Bther  of  a  child  of  which  relatrix  had  been  de- 
livered. Held;  finding  was,  in  effect,  that  defend- 
ant was  father.   Abghire  v.  Stote.  62-99,  '75. 
S64S.  Commitment  of  the  defendant,  until 

JDdgment  against  him  is  replevied,  can  not  be  or- 
lered  or  adjudged  bv  C.  C.  When  defendant  was 
not  in  custody  at  time  judgment  was  rendered, 
though  sui^  defendant,  after  he  had  been  arrested 


and  was  being  brought  before  justice  for  exam- 
ination, had  made  his  escape,  and  had  not  been 
again  arrested  or  before  court,  till  he  had  been 
arrested  by  sheriff  on  a  warrant  against  him 
from  C.  C.  (Section  15,  bastardy  act.)  Ihtterson 
V.  JWcy,  70-94,  '80. 

S644.  Commitment.  Defendant  may  be  com- 
mitted, by  order  of  court,  to  custody  of  sheriff 
after  final  judgment.  State  t.  JfWten,  50-698, '75. 

8645>  No  vritf  other  than  order  of  court,  is 
necessary.  Id. 

S646.  Judgment  against  defendant.  Rem- 
edy.   Imprisonment  of  judgment-defendant,  in 

a  bastardy  proceedings,  is  means  of  enforcing  a 
compliance  with  order  of  court.  It  is  a  part  of 
remedy  to  which  state  or  relatrix  is  entitled; 
and  non-compliance  to  pay  or  stay  judgment  is 
no  contempt   Beynolda  v.  Lanumnt,  45-308,  '73. 

3647.  Insolvency.  There  is  no  statutory  pro- 
vision for  discharge  of  judgment-defendant  in 
a  bastardy  procecning  on  account  of  his  ina- 
bility to  pay  or  stay  judgment  Beynolds  v.  La- 
vunmLiS-m,  *73. 

8648.  Jndgnent.  Debt.  Imprisonment. 

A  judgment-debtor  for  bastardy  may  be  impris- 
oned for  non-payment  Turner  v.  WHaon,  40- 
581,  '75 ;  State  v.  HamUlon,  88-502,  '70 ;  Ex  PMa 
Teaffue,  41-278,  '72  j  iouwr  v.  WaUick,  25-68,  '65  i 
87-237.    (Byert  v.  SlaU,  20-47,  overruled.) 

3649.  Such  judgment  is  not  a  debt  within 
section  22,  art.  1,  of  constitution.  Id. 

8650.  In  bastardy  proceedings  a  judgment  of 
committal  may  he  rendered^  when  defendant 
has  been  arrested,  given  bail,  was  in  custody  of 
his  bail,  though  not  in  actual  custody  of  Sheriff. 
Turner  V.  Wilson,  40-581,  '75. 

3651.  Such  bail  may,  after  judgment  against 
defendant,  take  latter  at  any  time  or  in  any 
place.  Id. 

3852.  Order  of  court,  in  a  case  of  bastardy, 
after  stating  what  sum  faUier  must  pay  for  main- 
tenance of  child,  should  he,  that  defendant  pay 
money  to  person  who  shall  maintain  child,  or 
become  entitled  to  same  by  law,  and  that  he  en- 
ter into  a  recognizance  with  one  or  more  sure- 
ties, for  performance  of  the  order.  Diekeraon  v. 
Gray,  2  Blf.  230,  '29;  Richards  v.  State,  l-63,'48; 
Hunter  V.  StaU,  6  Blf.  383,  '43. 

8653.  Execution.  Bemedy.  Court,  in  or- 
dering father  of  a  bastard  child  to  make  certain 
payments  for  its  maintenance,  should  not  di- 
rect an  execution  to  issue  in  case  of  non-pay- 
ment Upon  an  order  for  such  payments,  a 
scire  facias  or  an  action  of  debt  maybe  sustained 
by  party  entitled  to  the  money.  Cboper  v.  iScae, 
4  Blf.  316, '37.    Contra,  Statute,  '38.  " 

8654.  Foreign  Judgment.  Debt  lies  on  a 
Judgment  rendered  In  Ohio,  against  father  of 
a  bastard  child,  charging  him  with  a  certain  sum, 
payable  by  installments,  ior  child's  mainten- 
ance; but  declaration  must  show  that  plaintiff 
had  maintained  child,  and  thus  entitled  himself 
to  money  siied  for.  Star^ield  v.  Fetters,  7  Blf.  558, 
'45. 

8655.  An  order  by  court  of  filiation  and  bas- 
tardy, may  be  enforced  by  scire  facias  or  debt, 
on  order  against  pntative  father,  or  on  recc^ 
nizance  against  those  who  have  entered  into  it, 
in  name  of  stat^  on  relation  of  party  entitle 
Harrington  v.  Ferouson,  2  Blf.  42,  '27. 

3656.  Scire  raclas  or  declaration,  must  de- 
scribe cause  of  action  of  party  claiming,  showing 
by  what  authority  he  has  had  care  of  child,  and 
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vhj  be  is  entitled  to  benefit  of  order  for  main- 
tenance. Id. 

8657.  Jud^ent  for  complainant, was:  it  is 
conaidered,  etc.,  that  for  maintenance  of  said  bas- 
tard child,  said  plaintifl'  recorer  offainst  de- 
fendant to  and  lor  uat  prescribed  by  law,  etc. 
Held;  judgment  sabstantiallv  good.  Judgment 
ordered  first  installment  to  be  paid  at  a  future 
dajr,  and  In  a  subsequent  clause,  execution 
was  awarded  forthwith,"  to  collect  said  in- 
stallment. Held;  that  this  last  clause  did  not 
affect  rest  of  judgment,  but  wrong.  Id  that  par- 
ticular revened  witliout  costs.  jVef  t.  iShUe,  S- 
664,  '52. 

8658.  It  will  be  presumed  in  a  case  of  bas- 
tardr,  record  not  showing  coDtrar7,  that  justice 
did  hu  dutj,  and  Jni^iient  against  defendant 
OUT  be  that  he  pajr  mother,  for  smtport  of 
child,  a  certain  sum  per  annunif  for  nVe  yean. 
£eeman  T.  Statey  5  Blf.  166,  '39. 

IX.  Halntenanee  and  Custody  of  Bastard. 

8669*  Guardian  of  an  ill^timate  orphan 
child  is  entitled  to  its  custody,  and  may  nave 
same,  by  writ  of  habeas  corpus,  as  against  one  with 
whom  mother  had  entrusted  its  custody  until 
majority.   Johns  v.  Emmert,  62-533,  '78. 

8660*  In  such  proceeding,  it  is  no  defense  that 
guardian  is  illiterate;  that  a  petition  for  his  re- 
moval is  pending ;  that  child  wishes  to  remain 
with  defendant,  and  that  latter  is  educating  it 
free  of  charge.  Id. 

8661.  In  a  bastardy  proceeding  by  atat^ 
money  recovered  is  onlv  for  maintenance  oi 
child  and  costs  of  proceeding.  Damages  for  se- 
duction, or  expenses  or  sufferings  of  mother,  are 
not  recoverable.  Law  provides  other  remedies. 
CanJieldT.SUite,M-166y  '77;  Ail«a  v. Slaie,  ^Blt 
122. '35. 

8662.  ChUd  apprentleed.  To  whom  sup- 
port due.  Mother  of  a  bastard  may  apprentice 
child.    Ytmng  v.  State,  58-536,  '65.  72-247. 

8663.  When  a  mother  of  a  bastard  had  sup- 
ported her  child  for  a  year  and  then  had  relin- 
quished it  to  an  orphan  asylum  until  it  should 
be  18  years  old,  and  said  asylum  has  apprenticed 
child  to  another  for  such  jwriod,  in  a  proceeding 
against  putative  father  for  itssupporL  it  isnoter- 
Tor  to  render  judgment  against  defendant  for  sup- 

Krt  of  child  tor  a  longer  time  than  was  cared  for 
_^ ,  mother:  and,  also,  to  render  such  judgment 
in  favor  oi  party  to  whom  child  ia  ararenticed. 
Young  V.  State,  68-636,  *76. 

8661.  Prosecutions  in,  are  not  to  compensate 
mother,  nor  to  furnish  her  with  money  for  her 
own  use,  but  to  secure  from  putative  father  sup- 

fort  and  maintenance  of  child.  Heriiagey.  Hedges, 
8-247,  '80. 

866o.  Belatrix  has  no  power  to  assign  judg- 
ment to  secure  her  individual  debts.  Id. 
_  8666.  A  pnardlan  of  child,  as  against  an  as- 
signee of  judgment  to  secure  individual  debts,  has 
right  to  the  money.  Id. 

3667.  Money  recovered  tn  a  bastardy  pros- 
ecution is  intended  for  maintenance  of  child. 
Person  or  his  representative  who  maintains 
child  and  legal  custody  of  it,  is  entitled  to  it. 
Bright  v.  Sedan,  18-186,  '62;  72-247. 

8668.  Support  of  child.  There  is  no  implied 
promise  from  father  of  a  bastard  child,  to  mother, 
to  fumiah  it  a  support.  But  a  promise  by  him 
to  pay  step-lather  for  child's  support,  past  and 


future,  if  he  will  continue  to  sopport  it,  is  bind- 
ing, T.  KoMer,  6-252, 

X.  BuUrdHelr.  Deseemt. 

8668.  A  child  begotten  before  and  bom  after 
a  marriage  Is  not  a  bastard.  Moron  t.  Sta/ej 
78-208,  '80;  DovU  v.  Sate,  61-324,  '78. 

8670.  To  a  chaige  of  bastardy  brought  wh^ 
child  had  not  been  bom,  it  is  a  good  oefense  to 
set  up  marriage  of  defendant  wiu  relatrix.  Jlfo- 
ran  V.  State,  supra. 

8671.  QHnplaint  alleged  that  relatrix  was  de- 
livered of  a  bastard  j  that  defendant  was  its  father; 
that  defendant,  prior  to  its  birth,  married  her, 
with  a  fraudulent  intent  to  cheat  relatrix ;  that 
immediately  after  marriage,  defendant  aban- 
doned and  deserted  relatrix  without  cause,  etc. 
HeJd;  complaint  bad  for  bastardy.  Held;  though 
good  as  a  cause  for  divorce,  it  was  insufficient 
for  such  relief,  as  it  was  conuuenced  before  a 
justice  who  did  not  have  jurisdiction  of  such  ac- 
tions.  i>oyIe  V.  State,  mpra. 

8672*  Heir.  If  a  man  marry  a  woman  evi- 
dently pregnant  with  child,  and  live  with  such 
woman  as  his  wife,  he  thereby  does  acknowledge 
such  child  as  his  own,  and  such  child  shall  be 
deemed  l^itimate,  under  section  9  of  act  of  May 
14,  '52.  1  R  S.  76,  410  (B.  S.  '81, 2476).  JSotfey 
V. -Boyd,  60-292, '77. 

8673.  Descent.  Heir.  A  bastard  acknowl- 
edged as  a  l^itimate  child  by  husband  of  mother, 
under  section  123,  art  5,  R.  8.  '43,  poeseEses  all 
capacities  of  an  heir  of  person  bo  acknowled^g 
him.   Harvey -v.  Sail,  8s-98,  '60. 

8674.  At  common  law,  if  a  bastard  die  intee* 
tate  and  without  issue)  his  real  estate  escheats, 
Doe  V.  Bates,  6  Blf.  633,  '43. 

3676.  Sec.  8,  statute  of '31,  relating  descents, 
enables  a  bastard  to  inherit  property  that  de- 
scends through  his  mother;  but  it  does  not  ena- 
ble his  mother,  brothers  or  sisters  to  inherit  from 
him.  Id. 

8676.  By  sec.  6  of  statute  of  *31,  if  bastard 
die  intestate  and  without  issue,  leaving  widow, 
she  inherits  ills  real  estate.  Id. 

XI.  AppeaL 

8677.  Under  sec.  64,  justice's  act,  appeal  by 
state  from  judgment  of  a  justice,  discharging  de- 
fendant in  a  bastardy  proceeding,  must  Iw  taken 
within  thirty  days  from  rendition  of  judgment. 
(R.  S.  '81,  1499. )  Reed  v.  Safe,  66-70,  '79. 

8678.  Judgment  must  be  replevied,  thouj^ 
an  appeal  he  taken.  It  is  duty^f  court  to  re- 
quire it,  under  section  16,  bastardy  act,  or  to 
commit  defendant.  Such  appeal  is  only  from  a 
part  of  entire  judgment  against  defendant.  J9<nt^ 
ley  V.  .£S!a<!&  69-98,  '79. 

8679.  Plaintiff  in  bastardy  proceedings  may 
appeal.  BriUm  v.  State,  64-535,  '76;  (Mean  v. 
5f«te,  46-368,  '74;  Walker  v.  State,  6  Blf.  1,  '41 ; 
AV/fv.  fitatt, 8-564 '52;  SidcY.StaU,  19-152, '62. 
Cf.nW/v. 'Slide,  11-231, '58;  Goivm  v.  £btfe,  $6- 
51, '77;  66-70. 

3680.  No  appeal  bond  is  necessary.  Neff  v. 
Stale,  supra;  Rtsk  v.  State,  sapra;  Wolf  v.  Slate,  «*• 
pra;  iHbble  v.  Slate,  48-470, '74. 

8681.  An  appeal  can  not  be  taken  from  fol- 
lowing before  a  justice,  "  and  court  does  now  find 
defendant  not  guilty."  There  was  no  judgment 
on  finding.   State  v.  Brmmi,  44-329,  '73. 

8682*  But  may  from  a  judgment  of,  though 
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no  finding  of,  "  not  guilty."  AaJiren  y.  State,  61- 
692,  75. 

8688.  Tmuoript  showiac  ftppeal.  Tnn- 
Bcript  need  not  show  an  appeal  to  C.  G.  Woff  t. 

Sale,  atipra. 

Bawdy  Home.   See  Disorderly  HoDses;  Pros- 
titution. 

BEES. 

8685.  Bees, inpossession  of  owner,  are  sob- 
ject  to  larceny.   ISate  t.  Murphy,  8  Blf.  499,  '47. 

BE8XIAI.ITV. 

8684.  Bestiality  is  a  connection  Iwtween  a 
human  being  and  brute  of  opposite  sex.  Autman 
T.Veai,  10-355/68. 

BETTING. 

<S»  Qaming/  Wager. 

MM.  An  Indletmeiit  for  betU^p  on  result 
«f  an  election*  in  violation  of  prorisions  of  sec- 
tion 28  of  act  defining  certain  miademeanors,  2 
R.  6.,  1876,  p.  468,  must  allege  that  winning  and 
taking  was  before  election  was  held.  Winning 
or  loBing  on  result,  conBtitutes  gist  of  offense. 
Slate  V.  WindeU,  6(^300,  '78. 

8687*  All  wagering  contracts  are  Toid  by  stat- 
nte.   Ihraota  t.  Slate,  2-499,  '57. 

M88*  BetUng  on  toaalt  of  an  election  is  an 
indictable  offense.  Td, 

8689.  Indictment  in  such  case,  alleging  win- 
ning or  losing  by  defendant,  on  result  of  an 
election  to  have  been  held  at  a  subsequent  time, 
is  bad.   Slate  v.  Windell,  60-800,  '78. 

M90.  A  sold  and  delivered  to  B  an  article  of 
value  at  a  certain  price,  payment  to  be  contin- 
gent on  result  of  an  election  Uien  pending,  money 
to  be  depoeited  in  bank.  By  agreement,  B  did 
not  so  deposit  money,  but  arranged  with  assist- 
ant cashier  of  bank,  without  knowledge  of  latter, 
to  pay  A  sum  agreed  npon,  provided  sncb  elec- 
tion should  result  in  mvor  of  a  certain  candi- 
date, and  took  a  note  from  B  as  collateral.  A 
acquiesced  in  arrangement.  Held;  such  a^^ 
ment  was  awageron  resultof  an  election.  H^; 
wager  became  executed  on  part  of  A,  and  law 
afforded  no  relief.  i>ans  v.  teonard,  69-213, 79. 

M91.  A  party  to  a  bet  is  entitled  to  recover 
from  stakeholder  amount  by  him  deposited,  if 
he  notify  such  stakeholder,  while  it  is  in  his  pos- 
session, not  to  pay  it  over.  Akxaiuler  v.  MmiiU, 
10-161,  '58;  Fhfbarffer  v.  Simptcm,  11-39,  '58; 
Burrowht  v.  Hunt,  18-178,  '59. 

M9b.  If,  after  such  notice,  such  stakeholder 
pays  over  such  amount  to  winner,  no  demand  is 
necessary  before  suit.  Alexander  v.  Momtt,  agtra. 
CL  Wibon  V.  Oardner,  28-188,  '67. 

M9S.  Where,  in  such  case,  after  contingency 
wasdetennined,  the  loser  notified  stakeholder  not 
to  pay  over  amoant  bet,  but  did  not  notify  win- 
ner that  he  had  done  so,  and  stakeholder  after- 
wards paid  it  over.  Held;  action  would  lie 
acninst  stakeholder,  bnt  not  against  winner. 
Somsv.  11-447,  '58. 

M94.  Courts  will  not  aid  winner  to  recover 
amoant  bet  on  result  of  an  election ;  nor  loser  to 
zecorer  it  back,  if  he  has  Tolnntaiily  paid  it 
JiVf6arysr  v.  tSm^Mon,  aupra. 


8696*  Betting,  under  onr  law,  upon  result  of 
an  election  is  gaming.  Hizer  v.  Slate,  1 2-330,'59 ; 
fVaieev.  S!ate,o&-8,  77.  [Stale  v.  Henderson,  ^7 ~ 
127,  '74,  overruled ;  Woodcock  v.  McQueen,  11-14, 
'68:  McHatton  v.  Baiet,  4  Blf.  63,  '36,  limited, 
and,  perhaps,  overruled.] 

8696.  Witness.  A  witness  may  be  compelled 
to  testify,  even  though  his  evidence  might  crim- 
inate himself,  if  law  provided  that  his  evidence 
should  not  be  used  in  any  prosecution  against 
him.  A  party,  betting  on  result  of  election,  may 
be  compelled  to  testify  as  other  witnesses,  but  he 
shall  not  be  liable  to  indictment  or  punishment 
in  any  such  case.  Frazee  v.  Slate,  68-8,  '77 :  Cf. 
WHJans  V.  Mahne,  14-153. 

8697.  Election.  An  indictment  charged  that 
defendant "  then  and  there  unlawfully  lost  and 
paid  "to  another  "  twenty-&vedollara,by  unlaw- 
lully  betting  upon  result  of  a  certain  election.'^ 
Held;  indictment  was  intended  to  be  good  under 
each  of  two  statutes  of  this  state  (2  B.  S.  1876, 
p.  468,  and  2  K.  S.  1876,  p.  468,  note  2  b).  Under 
latter  statute,  offense  consists  in  mere  betting  oC 
some  article  of  value  on  result  of  any  election. 
Under  former,  party  so  betting  mu^it  either  lose 
orwinsucharticleof  value.  Held;  also  defend- 
ant could  not  be  found  guilty  without  proof  of 
fact  that  he  had  lost  and  paid,  as  charged,  sum 
of  twenty-five  dollars.  Fnuee  v.  Stale,  68-8,  *77, 
R.  S.  81,  4685.  (v.  R.  S.  '81,  2081.) 

8698.  An  indictment  charged  that  defendant 
did  "lose  ten  dollars"  by  betting  on  re;:ult  of 
an  election,  to-wit:  defendant  bought  a  finger 
ringj  if  A  was  elected  he  was  to  pay  $10  there- 
for, if  A  was  not  elected  he  was  to  pay  nothing; 
that  A  was  elected.  Hdd;  indictment  bad,  as  he 
did  not  lose  any  thing.  He  had  ring,  and  must  pay 
for  it  $10.  Wagner  v.  State,  68-250,  78.  (v.  B. 
S.  '81,  2082.) 

8699.  Wagers.  Premlnmg  at  horse  rac- 
ing. There  is  a  clear  distinction  between  a  wager 
or  a  bet  and  a  premium  or  reward.  In  former, 
it  is  known,  before  contingency,  who  are  parties. 
In  latter,  but  one  party  is  known.  A  premium  is 
a  reward  or  recompense  for  some  act  done ;  a 
wager  is  a  stake  upon  an  uncertain  event.  Id 
a  premium  it  is  known  who  is  to  give;  in  a 
wager  it  is  not  known  till  happening  of  the  con- 
tingency.   Alvord  V.  Smilh,  68-58,  '78. 

8700.  Indictment.  An  indictment  for  bet- 
ting with  A,  B,  C,  and  others,  is  bad  for  not  nam- 
ing cdl,  or  reasons  for  failure.  State  v.  Jrvia,  5 
BR.  343,  '40. 

8701.  A  and  B  were  contesting  candidates  for 
an  office  for  which  an  election  was  to  be  held  on 
14th  day  of  Oct,  '56.  Prior  to  election,  C  offered 
to  purchase  a  hat  of  D,  to  be  paid  for  in  case  A 
should  be  elected  at  election  to  be  held  on  that 
day,  and  not  otherwise.  D  offered  to  sell  hat  to  C, 
and  wait  with  him  for  payment  until  B  should  bo 
defeated,  and  upon  these  terms  C  purchased. 
Heii;  (1)  that  parties  had  reference  to  pending 
election.  Held;  (2)  that  contract  was  wager. 
Hiier  V.  Stale,  12-330,  '59. 

8702.  A  sale  of  goods,  to  be  paid  for  or  not, 
according  as  an  election  may  result,  is  as  much 
within  reason  and  policy  oi  law,  as  any  other 
form  of  betorwager  upon  resultof  an  election.  Id, 

3708.  Pleading.  Where  a  note  was  g^ven  for 
money  loaned  to  be  used  in  betting  on  an  elec- 
tion, and  such  facts  are  to  be  set  up  as  a  de- 
fense in  an  acUon  on  note,  answer  must  allege 
"  money  was  lent  at  time  oi  such  wager."  .£m- 
leg  V.  Atienooj  19-95,  '62. 
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8704.  Betting  to  be  a  crime  most  be  upon 
either  a  "game,  a  "  wager,"  or  "  result  of  an 
election."  "  Wager"  means  a  "  bet."  Therefore 
a  bet  upon  an  affidavit  is  no  crime.  There  is  no 
law  authoritv  that  makes  "wager"  mean  the 
subject  on  which  a  bet  is  laid.  Smoot  y,  J^ate, 
18-18,  '62. 

8705*  Bettlngr  on  a  horse  race  is  a  wager 
within  IRS.  305.  B.  S. '81, 4951.  Wade-r.Dm- 
ing,  9-35,  '57. 

8706.  A  sold  a  horse  to  B  for  $65,  payable 
when  General  Taylor  should  be  elected  presi- 
dent. Hdd;  a  wager.  Bir8(mv.J^ite,i-499'61. 


BIGAMV. 

8707.  Indictment  need  not  aver  time  and 
place  of  first  marriage,  person  by  whom  solemn- 
ized, or  maiden  name  of  first  wife.  Averment 
of  first  marriage  may  be  in  general  terms.  Hutch- 
tM  T.         28-34,  '67. 

8708.  Admissions  of  defendant.  In  a  pros- 
ecution for  bigamy,  it  is  competent  to  prove  for- 
mer marriage  of  defendant  by  his  admissions 
and  declarations.  Squire  T.  Stale^  4IM59,  *74 ; 
Stale  V.  Seah,  16-352,  '61. 

8709.  Criminal  Intent.  If  defendant,  in  a 
criminal  prosecution  for  bigamy,  married  sec- 
ond time  in  honest  belief  that  his  former  wife 
had  been  divorced  from  him,  and  had  been  so 
informed,  and  had  used  due  care  and  made  due 
inquiry  to  ascertain  truth,  and  had,  considering 
all  circumstances,  reason  to  so  believe,  he  should 
be  acquitted.   Squire  v.  Stale,  46-459,  '74. 

37 10*  Presumption  of  innocence  and  death 
of  wife.  In  a  prosecution  for  bigamy,  state  is 
required  to  satisfy  i^^y*  be;fond  a  reasonable 
doubt,  that  first  wife  was  living  at  time  of  sec- 
ond marriage.  If  it  was  shown  that  defendant 
had  a  wife  living  two  years  before  trial,  and 
there  was  no  other  evidence  of  her  existence, 
presumption  of  innocence  of  defendant  neutral- 
ized presumption  of  continuance  of  her  life,  and 
defendant  must  be  acquitted.  Squire  v.  St<Ue,  46- 
459,  '74. 

8711.  Evidence.  License.  In  a  prosecution 
for  bigamy^  it  is  not  error  to  admit  in  evidence, 
marriage  license  issued,  and  return  made  there- 
on by  clergyman  who  performed  the  ceremony. 
S^vn  T.  SliOU,  46-459, 74. 


BILLIARDS. 

8712.  Indictment,  under  sec.  1,  act  of  Mar. 
«,  73, 2  B.  S.  '76, 484,  { K.  S.  '81,  2087, )  making  it  a 
misdemeanor  for  owners,  etc.,  of  billiard  tables 
to  permit  minors  to  play  upon  same,  need  not  al- 
lege that  anything  has  been  lost  or  won  upon 

fame  sufiered  to  be  played.  Beadj/  v.  StaU,  62- 
f  '78. 

8713.  Nor  need  it  be  proved  at  trial.  Bond 
V.  State  52-457,  '76. 

3714.  But  such  indictment  must  state  name 
of  person  with  whom  such  game  was  played ; 
and  that  it  was  plaved  at,  or  upon,  such  table. 
Donniger  v.  StaU,  52-326,  '76. 

3715.  Minors.  An  indictment,  charging  a 
violation  of  section  1 ,  act  of  March  8,  '73,  (R.  S. 
'81,  2087,)  in  permitting  a  minor  "to  play  bil- 
liards," need  not  aver  that  game  was  played  "for 
a  wager."  SiaU  v.  Ward,  57--537,  *77. 


8716.  Nor  that  owner  permitted  "more  than 

one  minor  to  play  billiards."  Id. 

8717.  Allowing  minors  to  play.  Indict- 
ment, founded  on  the  2d  section  oi  act  of  March 
8,  '73,  (2  R.  S.  '76,  484 ;  i-.  R.  8.  '81,  2087,  2088), 
charged  defendant  "  having  control  and  manage- 
ment of  a  saloon  in  which  were  kept  billiard 
tables,"  that  he  did  unlawfully  suffer  and  per- 
mit minors  to  congregate  at,  etc.  Held;  indict- 
ment insufficient.  He  should  be  cbanrad  also 
with  having  control  of  billiard  tables.  Hmrahan 
V.  State,  57-527,  '77. 

8718.  Indictment,  founded  on  Ist  section  of 
same  act,  is  insufficient,  if  it  does  clearly  show 
that  defendant  owned  billiard  table,  and  not 
the  saloon.  State  v.  Ward,  57-537,  '77.  a.  65- 
213;  62-1. 

3719.  Indictment  charged  that  defendant 
"  then  and  there  having  care,  management  and 
control  of  a  billiard  table,  did  then  and  there 
allow,  suffer  and  permit  B  to  play  billiards  and 
a  game  called  *  pool,'  upon  said  table,  with  per- 
sons whose  names  are  unknown  to  grand  jury, 
he,  said  B,  then  and  there  being  a  person  under 
age  of  twenty-one  years,  and  said  table  not  beitw 
then  and  there  kept  or  used  in  a  private  family." 
Held;  good.   Moore  v.  Stale,  66-218,  '79. 

8720.  Wliat  la.  A  gt^e,  though  plaved 
upon  a  billiard  table,  if  it  require  more  than  four 
balls,  and  that  table  have  pockets,  as  fifteen-^all 
pool,  is  not  "  billiards,"  within  meaning  of  sec 
1,  2  R.  S.  '76,  484.  But  v.  R.  S.  '81,  2087.  Smier 
V.  State,  66-317,  '79. 

8721.  Indictment  for  permitting  a  minor  to 
play  billiards  is  not  sustained  by  evidence  tiiat 
ne  played  fifteen-ball  pool.  Jd. 

8722.  Evidence  that  defendant  suffered  mi- 
nors to  play  on  a  Jenny  Lind  table,  is  not  suf- 
ficient to  sustaiii  indictment  that  they  were  per- 
mitted to  play  on  a  pigeon-bole  tabu.  Barten- 
der V.  State,  51-73,  '75. 

8728*  An  indictment,  charging  defendant 
with  keeping  a  house  to  be  u^  for  playing 
billiards  for  "the  hire  of  the  table,  •  ♦  • 
which  said  hire  was  of  the  value  of  five  cents," 
is  good.  HamUUm  v.  Slate,  76-586,  '81.  When  no 
value  is  placed  on  "  the  hire  "  the  indictment  is 
bad.   See  §3732. 

3724.  Indictment,  founded  on  Ist  section  of 
same  act,  is  insufficient,  if  it  does  not  clearly 
show  that  defendant  owned  billiard  table.  Sate 
v.lKfli-d,  67-537,  '77. 

3725.  An  indictment,  charging  a  violation  of 
section  1,  act  of  March  8,  '73,  in  permitting  a 
minor  "to  play  billiards,"  need  not  av^  that 

fame  was  played  "  for  a  wager."  Sale  T.  Ward, 
7-537, '77; 

8726.  Nor  that  owner  permitted  "  more  than 
one  minor  to  play  billiards."  Id. 

8727.  Indictment.  An  indictment  charging 
offense  of  unlawfully  permitting  any  person  to 
game  at  billiards,  must  charge  that  a  game  was 
played,  and  name  personsplaying,  or  give  reason 
why  not  named.  Zook  v.  Sate,  47-4^  '74;  Alex- 
ander V.  Sate,  48-394,  '74 

8728.  Keeper  of  a  billiard  table,  though  he 
do  not  play  on  it  himself  for  money,  or  snfier 
others  to  do  so,  yet  if,  for  a  stipulated  compensa- 
tion per  game,  he  allow  any  person  to  use  it,  he 
is  liable  to  an  indictment.  BUmtoa  v.  Sate,  6  Blf. 
560,  '41.  Cf.  15^74. 

8729.  Permitting  minors  to  play.  Analle- 

Stion  "which  said  billiard  table,  h&  said  M  K, 
en  and  there  being  owner  of,  and  '^en  and. 
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Ahere  haTing  care,  control  and  management  of," 
■is  not  a  mere  recitaL    It  is  a  direct  charge  that 

'iiefendant  owned  table  upon  which  minor  was 
Allowed  to  play.    lEpes  v.  Staie,  7S-39,  '80. 

87S0.  Under  section  64,  2  B.  S.  '38,  218,  if  a 
keeper  of  a  billiard  table,  allowed  other^  for  a 

.  'Stipulated  Bum  per  game,  to  play  upon  it,  he  waa 
-limble  to  indictment.  BbaUm  v.  Slate,b  Bit  bW, 
'41.  Cf.  StaU  T.  Hme,  lfr-474,  '60;  Cntv^  v. 

.State,  88-304,  '70. 

8781*  AVhere  indictment  for  keeping  a  billiard 

'tmble,  etc.,  does  not  all^  that  such  tahle  is  kept 
for  purpose  of  wagering  some  article  of  value 
thereon,  it  is  bad  under  sec.  74,  2  0.  &  H.  477. 
Out  v.  StaU,  60-178,  '75. 

8782.  Averment,  tfaatuponsuchtabledefend- 
ant  suffered  certain  named  persona  to  play,  etc., 

.  and  to  bet  and  waj^r,  upon  result  of  games  so 
played, "  the  hireoisuch  billiard  table,"  is  too  in- 
definite. Jd.  CL  74-52.  7-654. 

8788.  Cohgreffatlon  of  minonu  Under  sec 
2,  act  of  March  8,  '73,  2  R.  S.  '76,  484,  (r.  R.8. 
'81, 2083),  making  it  unlawful  for  any  owner,  etc., 
to  suffer  minors  to  congr^ate,  etc.,  a  congrega- 
tion of  minors  where  such  table  is  kept  must  be 
shown,  to  constitute  an  offense.  Ahw  t.  State, 
«2-531,'78. 

8784*  To congr^te,  within  meaning  of  such 
section,  implies  co-operation  of  two  or  more  per- 
sons; and  it  must  be  shown  that  on  some  occa- 
.sion  covered  by  indictment,  that  minora  named 
jrere  together  at  place  where  such  table  was  kept. 
Jd. 

BILI«  OP  DI8COTBRV. 

8785.  BUI  of  dIscoTery  by  defendant  against 

Fdaintiff  (a  non-resident)  in  C.  C,  on  appeal, 
rom  a  justice,  will  not  lie  or  be  taken  as  con- 
fessed by  failure  of  plaintiff  to  answer,  when  de- 
fendant had  right,  at  law,  before  justice  to  sub- 
pcena  plaintiff  and  bad  not  availed  himself  of 
right.    Noble  v.  TUiotam,  2-653,  '61. 

8786.  A  bllt  praying  for  dtseorery  need  not 
be  Bironi  to;  out  when  complainant  seeks,  in 
addition  to  discovery,  to  stay  uroceedings  in  a 
suit  at  law,  he  must  support  allegations  of  bill 
by  an  affidavit  of  their  truth.  OaSey  r.  Bafboar, 
-4-584,  '63. 

8787.  A  bill  to  obtain  dlseoTery  of  facts 
within  knowledge  of  defendant;  and  for  a  new 
trial  at  law,  on  ground  that  memorandnin  of 
^Tidence  on  truil  was  accldentall][  lost,  so 
that  it  could  not  be  in  a  bill  of  exceptions.  De- 
murrer to  bill  sustained.  Held;  no  error,  as  bill 
did  not  show  that  testimony  of  defendant  could 
not  have  been  obtained  on  trial,  and  tl\at  loss  of 
written  statement  of  evidence  could  have  been 
remedied  by  exercise  of  proper  diligence.  £uaAv. 
MaAon,  2-44,  '50. 

8738*  A  bill  in  chancery  seeking  relief  as  con- 
"Sequent  on  discovery,  must  allege  discovery  to 
be  indispensable  to  a  recovery.  If  matter  of 
which  discovery  is  sought  be  denied  by  answer, 
bill  can  not  be  sustained.  GomiUlard  v.  Suydam, 
3  BIf.  25,  '46. 

8789.  Though  a  mere  bill  of  discovery  in  aid 
«f  a  defense  at  law  must  show  that  discovery 
is  material  to  such  defense,  it  need  not  show 
that  d^nse  can  not  be  otherwise  established, 
fiut  if  party  seek  to  withdraw  suit  from  a  court 
at  law,  and  to  obtain,  in  addition  to  a  discovery, 
.xelief  in  equity,  his  bill  must  show  that  he  re- 


lies alone  on  answer  thereto.  WUSam  v.  ITonn. 
8Blf.477,  '47. 


Bill  of  Exceptioiis.  See  Exceptions. 


BILL  OF  LADING. 

8740.  A  bill  of  lading  is  a  muniment  of  title, 
and  quad  negotiable.   Ivitma  v.  OuUon^  88-240, 

'70. 

3741.  If,  with  no  qualifying  terms,  it  is  prma 
facie,  but  not  conclusive,  evidence  that  goods 
consigned  belong  to  consignee.  Harriaon  v.  Hix- 
son,  4  BIf.  226,  '36. 

8742.  Consignor,  in  action  against  carrier  for 
their  loss,  may  introduce  bill  of  lading  to  prove 
delivery,  and  then  show  by  parol  that  goods  be- 
long to  himself.  Id. 

8748.  A  bill  of  lading  must  he  signed  by  the 
master  of  ship,  and  by  it  he  agrees  as  a  common 
carrier  to  delivergooas  to  consignee,  or  his  order. 
Babeoek  v.  Oi  biaonj  25-75,  '65. 

8744.  Where,  in  a  bill  of  lading,  it  was  stip- 
ulated that  railroad  company  undertaking  to 
cariT  goods  should  not  be  responsible  "for  loss 
or  damage  on  lakes  or  rivers,  unless  it  can  be 
shown  that  such  damage  or  loss  occurred  through 
negiigerice  or  default  of  agents  of  company." 
Hdd;  such  stipulation  should  be  construed  to 
mean  that  earner  was  not  to  be  responsible,  in 
absence  of  negligence,  for  lose  or  damage  occur- 
ring  In  navigalion  of  lakes  or  rivers.  L.^& 
E.  R.  Co.  V.  Smvck,  4»-302,  '74. 

8745.  Wheresuch  company  placed  such  freight 
upon  a  wharf  boat  on  a  river,  which  sank,  with- 
out fault  of  company.  Held;  loss  did  not  occur 
on  lakes  or  rivers,  within  meaning  of  bill  of  lad- 
ing Id. 

8746*  An  exception  in  a  bill  ol  lading  of  a 

common  carrier  by  land,  "  of  unavoidable  dan> 
gers  and  accidents  of  road,"  does  not  restrict  his 
general  liability.  Walpde  v.  Biidgee,  5  BIf. 
222,  '39. 

8747.  Whereabillof  lading  recited  thatgoods 
were  *'  to  be  delivered  without  delay,  etc.,  at,  etc., 
to  A,  or  assigns,  he  or  they  paying  freight  for 
said  goods,  at  rate  of,  etc.,  charg^  payable  when 
collected  by  boat,  etc.,  charges  to  he  collected," 
a  sum  named.  Held ;  if  carrier  delivered  sooos 
without  collecting  chaiges,  he  was  liable  there* 
for.    ^fe>/er  v.  Lemcke,  Sl-208,'69. 

874S.  Whereabillof  lading  stipulated,  that 
in  case  of  loss,  value  or  cost  of  goods  "  at  point 
and  time  of  shipment  to  govern,"  and  that,  in 
such  case,  company  was  to  have  benefit  of  insur- 
ance. Held;  delivery,  at  point  of  destination, 
to  a  wrong  person,  was  not  a  loss,  within  mean- 
ing of  bul  of  lading;  and  therefore,  in  suit 
against  company,  proof  of  value  of  goods  was 
not  limited  to  point  of  shipment,  jd.  &  0.  R. 
Co.  V.  McWhinney,  86-436,  '71. 

8749*  Assignment.  Property  in  a  cargo  may 

fiasB  by  delivery,  without  indorsement,  of  oill  of 
ading.   A  formal  assignment  is  not  necessary. 
J.  M.  AIR.  Co.  V.  /nan,  46-180,  '74. 

8760.  Condltton.  Transfer  of  title.  Ua- 
bllity  of  carrier.  Agreement  in  a  bill  of  lad- 
ing on  part  of  a  common  carrier  to  deliver  caigo 
to  consignee,  "upon  presentation  of  duplicate 
hereof,"  establishes  fact  that  consignors  were 
owners  of  cargo,  and  when  carrier  delivered  caigo 
without  preeentation  of  any  bill,  she  becomes 
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liable  to  consigDore,  withoat  reference  to  reasoQB 
which  induced  consignors  to  have  such  condi- 
tions inserted  in  bill.  Id. 

8751.  If  such  condition  was  not  in,  title  would 
be  in  consignee  on  delivery  to  carrier.  J.  M.  & 
1.  R  Co.  V.  Irvin,  46-180,  74 ;  MeEwm  v.  J.  M. 
Cb.,  8a-368,  *70.   Cf.  84^1. 

87fi8.  Party  plftlntUt  To  nutain  a  suit 
against  a  carrier  tor  an  injury  to  ^oods  carried, 
mods  must  belong  to  plaintilr  at  tune  of  injaiy. 
iaw  V.  Hatdm,  4  Blf.  364,  '37. 

8758.  Property  described  in  a  bill  of  lading, 
is,  by  owner's  indonement,  vested  in  indorsee. 

BIIX  OF  PARTICVLAKS. 

8754.  Defendant  in  assumpsit,  who  pleads 
general  issue  with  notice  of  aet-off,  and  fumislus 
a  bill  of  particulars  of  matters  of  set-off.  is  con- 
fined in  his  proof  to  bill  of  particulars.  Ifizrdtna 
T.  Qmn,  7  Blf.  462,  '45. 

3755.  PiliiJK  A  bill  of  particulars  of  an  ac- 
count, is  a  sufficient  plea  of  set-off  before  a  jus- 
tice. BvHtim  T.  Xenf,  KM66,  '68.  WiUi  names 
of  parties  is  sufficient  cause  of  action.  SmUJieon 
T.^iffoR,  16-169,  *61. 

8756.  Motion  to  strike  out.  Buling  on,  no 
ground  for  a  new  trial.  Ward  v.  Balman,  84- 
110, '70. 

8757.  BUI  of  partlcalars  filed  with  a  com- 
plaint is  a  part  of  it.  N^le  v.  Burtm,  88-206,  '71. 

8758.  Bill  of  partlcalars  of  one  item  of  ac- 
count need  not  be  fil^  when  item  is  set  out  in 
complaint  Brookiyn  Ct.  M.  Oo.r.  ShMghter,  88- 
185,^70. 

8769.  Certainty.  A  bill  of  particulars,  as 
follows :  A  and  B  to  C,  Dr. :  "  To  legal  services 
rendered  in  October  term  of  Tippecanoe  Circuit 
Court,  in  case  of  themselves  v.  J.  D.  and  others, 
to  set  aside  a  fraudulent  mortgage,  $200,"  issuf- 
ficient   Pierce  v.  WHem,  48-298,  '74. 

S760. "  That  defendant  is  justly  indebted  •  • 
in  sum  of  $803.45,  a  balance  due  on  account  for 
goods  sold  and  delivered,"  in  attachment  is  suffi- 
cient on  a  motion  to  quaui  or  disnuBa.  Thierman 
V.  Vahle,  82-400,  '69. 

8761.  Waiver  of.  Bill  of  particulars,  or  cer- 
tainty therein,  is  waived  bv  a  failure  to  demur 
and  to  move  therefor.  Cwimneas  v.  Chamness, 
68-301,  '76;  Pierce  v.  Baird,  48-378,  '74.  Cf. 
Wo(f  V.  Sdu^,  88-176,  '71;  JXwu  v.  JaUcitu, 
1 A?^  '60/ 

8762.  That  a  bill  of  particulars  is  too  indefl- 
nite,  objection  should  be  raised  by  a  motion  to 
make  more  certain.  Bd.  Com't  Bartholomew  Co.  v. 
J^orrf,  37-17,  '66. 

8768.  A  demurrer  will  not  reach  defects 
In  a  bill  of  partlcnlarB  filed  with  answer,  if 
latter  is  sufficent  on  its  face.  Bmgher  v.  Scobey, 
16-151,  '61. 

8764.  When  necessary.  Complaint  alleged 
defendant  indebted  to  plaintiff  in  specified  sum, 
for  difference  in  value  between  goods  and  cer- 
tain real  estate  given  in  exchange  therefor  by 
defendant,  which  sum  defendant  had  promised  to 
pay.  Held;  no  bill  of  particulars  necessary. 
Sharp  V.  Sadebatigh,  70-647,  '80. 

8765.  Complaint:  (1)  for  work  and  labor,  "a 
bill  of  particulars  of  whidi  is  herewith  filed;" 
(2)  for  worlE  and  labor,  "and  for-nseof  horses 
and  wagons,"  aTerring  that  plaintiffi  were  not 
able  to  snrnish  a  bill  of  particulars.  Bill  filed 
conesponded  more  nearly  with  second  paragraph 


than  first.  Court  instracted  that  plaintiff  couldi 
not  recover  for  any  item  not  in  bill  of  particu- 
lars. Held;  as  evidence  was  not  in  record,  8.  C 
could  not  say,  under  peculiar  circumstances  of 
case,  that  instruction  was  erroneous.  Kimmd  r~ 
Commona,  66-^,  '79. 

8766.  Wliero  declaraUon  is  general,  defend- - 
ant  may  demand  a  bill  of  particulars.  Hanna 
V.  Pegg,  1  Blf.  181,  *22. 

8767.  Bill  of  partlcalars  not  necessary,  in 
suit  against  a  corporaUon  on  an  account  stated^ . 
for  work  and  labor.  &  Or,  &  Cb.  t.  iVwwMbnv. 
68-175,  '78. 

8768.  Plaintiff's  counsel,  in  argument  in  ac- 
tion of  assumpsit  for  goods  sold,  etc.,  read  and 
commented  on  a  bill  <rf  particulars  of  his  de- 
mand  which  was  on  file  among  papers,  and  jury 
were  permitted  to  take  bill  when  they  retired  to 
consult  of  their  verdict ;  to  which  defendant  ob- 
jected on  ground  that  he  had  not  demanded  bill- 
Held;  overruling  of  objection  coulj^  not  be  as- 
s^ned  for  error.    McVrcary  t.  Hom,  5  Blf.  316, . 

8769.  Bill  of  particulars  when  renilarly  fur- 
nished, is  considered  as  incorporated  in  decla- 
ration or  plea.  td. 

8770.  Bill  of  particulars  contained  an  ac- 
count for  "  paper  patterns  "  with  proper  dates- 
and  amounts.  Number  of  patterns  were  not 
shown.  Hdd;  sufficient.  Lab-v.  BtMeiidty  08— 
199,  '79. 

8771.  Defendant  filed  a  bill  of  particnlars- 
which  consisted  of  usual  heading,  ana,  following 
that,aatatementof  names  of  parties  in  each  casei.. 
with  amount  of  fee  carried  out  in  figures.  Defend- 
ant was  deputy  prosecutor  and  vas  sued  \^  his- 
principal  for  fees  not  settled  for.  Plaintiff  moved 
to  make  bill  of  particulars  more  specific,  by  eiv-- 
ing  dates  of  prosecutions  and  courts  in  which  tney 
were  tried.  Held;  motion  should  be  sustained. 
Goodwin  v.  WalU,  52-268,  '75. 

8772.  Where  a  complaint, alleging  wrongful 
conversion,  fails  to  set  ontasuffieientDill  of  par- 
ticulars, the  defect  can  not  be  reached  by  demur- 
rer, but  by  motion  to  make  certain.  Proctor  v.- 
CWe,  06-676,  79. 


BILL  or  RIGHTS. 

8778.  Sec.  18  of  bill  of  rights  ajppUes  to  pe- 
nal laws  as  a  system  only.   J^ruUtt  T.  State, 

838, '66. 


BiUofBflTiew.  SeeBeviev. 
Bin  of  KerlTor.  See  Judgment,  XIV. 
BlUs  and  Notes.  See  Bills;  Notesu 

BIIX8  OP  EXCHANOB. 

Set  Cheekt;  Notea;  iVofast. 

8774.  Taking  of  a  bill  of  exchange  for  an  ex- 
isting  debt  is  payment  of  it,  unless  agreed  other- ' 
wise ;  and  burden  of  showing  such  agreement  ia- 
on  creditor.   Smith  t.  Bettgvr,  68-264^  '79. 

8775.  Complaint  mnst  show  a  right  im 
plaintilT  to  maintain  actim.  Ei^ardwn  t.  Snir  ■ 
Ser,  72-126,  '80. 
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S77C*  CompIaiDt  allied  that  drawer  was 
deid,  that  plamtiffi  "  are  his  successors  in  and 
to  liis  bastnefls,  and,  as  such,  are  lu;al  and  bona 
fdt  holders,"  is  not  snfficient  to  snow  title  in 
plaintiK.  Id. 

8737.  A  successor  in  business  of  another  does 
become  owner  of  bills  of  which  he  died  seized.  Id. 

S778>  If  indorsee  of  a  bill  of  exchange  give 
time  to  drawer,  forvalnable  consideration,  itals- 
eharpes  indorser.  Stale  BankY,Wyttumd.lB\l 
363, '46. 

8779.  Action  on  a  draft,  bj  payee  against 
drawer.  Complaint  alleged  an  agreement  be- 
tween payee  and  drawer,  for  extension  of  time 
for  presentation.  Answer  alleged  neglect  to 
preseat  draft  for  acceptance  and  payment 
within  reasonable  time,  but  did  not  deny  such 
agreement.  Hdd;  answer  insufficient.  Bowenv. 
FoBard,  71-177,  '80. 

8780.  Blfhts  of  drawee.  Drawee  of  a  bill 
of  exchange  may  receive  same  before  its  dis- 
hoDor,  by  war  of  indorsement,  and  may  recover 
DDon  it  as  indorsee,  against  drawer  and  indorser. 
(W«  V.  FinwU,  11-627,  '58. 

8781.  What  are*  Following  instrument  isa 
Mil  of  exchange :  "  Sir :  Please  pay  to  B,  or  or> 
der,  sum  of  $119  on  said  bill  of  l|  in.  lumber, 
and  oblige  firm  of  C  ft  Co."  When  A  accepted  1^ 
B  may  sue  A  thereon.  &iirainT.  JUiuRleeters,  42- 
527,73. 

8782.  Consideration  of  a  bill  may  be  in- 
qnired  into,  or  a  set-off  pleaded  by  drawer  against 
payee,  by  payee  against  indorsee,  and  by  acceptor 
against  drawer,  but  not  between  payee  ana  ac- 
ceptor.  Spvrgia  V.  MePheeten,  supra. 

■78S*  A  bill  drawn  on  an  administrator  in 
these  words, "  Please  to  settle  ^0  out  of  my  part 
of  estate,  with  K  H,  and  this,  my  order,  shaU  be 
yoar  receipt  for  same,"  Is  not  a  valid  bill  of  ex- 
dUnge,  being  payable  only  out  of  a  particular 
fond.    MilU  V.  kuykendaU,  2  Blf.  47,  '27. 

8784.  If  what  purports  to  be  a  bill  of  ex- 
diange,  be  issued  with  a  blank  for  payee's  name 
'  *  *  nntil  blank  be  filled  up,  it  is  not  a  bill. 
AwaAow  r.  Bo^  7  Blf.  66,  '4£ 
^  8796.  As  to  when  obligee  mxr  elect  to  con- 
uder  paper  as  a  bill  or  a  note.  Bitrnheiad  v. 
Fidd,  17-609,  '61. 

8786.  A  check  upon  a  bank  is  an  inland  bill 
of  exchai^    Otam  v.  NMe,  1  Blf.  104,  '20. 

8787.  £aw  of  place  where  remedy  is  sought 
determines  as  to  parties  to  be  joined  in  suit  upon 
bill  of  exchange.  Smaih  v.  M.  NaL  Bank,  29- 
158,'e7. 

,8788.  Alterations,      fllUn;  bbnks  in  a 

UU  of  exchange,  by  which  it  is  changed  to  a 

aisBory  note,  discharge  surety  or  makers  in 
i  of  one  having  full  knowledge  of  altera- 
tkns,  when  alterations  were  made  without  con- 
sent of  such  makers  or  surety.  L^:al  effect  of 
iutroment  was  chansed.  LfUeiian  v.  Hare,  82- 
ai,  '69. 

8789a  A  bill  of  exchange  drawn  in  this  state, 
psyable  in  another  of  U.  8.  Is  a  fSoreton  bill, 
StaU  Btak  huL  v.  Hayea,  8-400,  '62. 

8780.  A  bill  of  exelunge  was  drawn,  pay- 
■hie  at  CiBclnnatl,  but  parties  thereto  were  all 
nsidents  of  this  state.  Hdd;  bill  within  statute, 
allowing  damages,  on  protested  bills  drawn  on 
petsong  withont  state.  State  Bank  Ind.  y.  Rodgtrt, 
^53,  '51.  (e.  B.  8.  '81,  6607). 

8791.  If  drawn  by  resident  of  this  state,  pay- 
■ble  in  New  Orleans,  and  directed  to  himself  in 
Hat  d^,  and  protested  for  non-payment  HMj 


liable  to  five  per  cent  damages  on  bill.  Sate 
Bank  v.  Bowen,  8  Blf.  72,  '46. 

8793.  Remedy  of  drawer.  If  acceptor  of  a 
bill  of  exchange  fail  to  pay,  and  bill  be  returned 
to  drawer,  latter  may  sue  former  for  non-pay- 
ment.   PUkington  v.  Woodg,  10-432,  '68. 

8798.  Acceptance  of  a  bill  raises  a  presum^ 
tion  that  acceptor  has  funds  of  drawer  in  his- 
hands,  and  where  a  drawee  makes  a  bill  payable 
to  a  third  person,  it  is  an  acknowledgment  that 
he  owes  that  person.  Id. 

8794.  Upon  failure  of  an  acceptor  to  pay,  if 
bill  be  found  in  hands  of  drawee  with  blank  in- 
dorsement of  payee  upon  it,  presamption  is,  he 
has  discharged  his  debt  to  payee,  and  that  he  ia 
entitled  to  enforce  acceptance  of  drawee.  Id. 

879fi.  In  an  action  founded  upon  return  of  a 
bill  for  non-payment  by  acceptor,  if  bill  be 
shown  to  have  been  once  in  circulation,  it  will 
be  presumed  that  it  came  back  to  plaintiff's 
hands  by  payment,  in  regular  course  oy  which 
dishonored  paper  goes  back  to  original  parties, 
and  that  he  holds  same  in  good  faith,  and  he 
may  recover,  though  there  be  one  or  more  in- 
dorsements upon  it  in  full  subsequent  to  one  to- 
him,  and  he  may  stoike  out  such  indorsements* 
Id. 

8796^  Indorsement  of  payee  is  presumptive 
evidence  that  a  bill  has  been  in  circulation.  Id. 

8797.  Action  against  drawer.  A  contnoii 
order,  drawn  by  one  person  upon  another,  con- 
stitutes no  valid  demand  against  drawer,  unlesa 
it  were  first  presented  to  drawee  for  payment,, 
and  payment  refused,  and  without  proof  of  such 
presentation,  such  order  could  not  be  admitted 
in  evidence.    Goings  v.  Chapman,  18-194,  *62. 

8798.  Where  drawer  or  a  bill  of  exchange 
makes  payments  after  dishonor  of  bill,  such 
payments  are  prima  facte  evidence  of  his  liaDility 
thereon.    Washer  v.  While,  16-136,  '61. 

8799.  In  action  by  holder  of  a  bill  shown  to 
have  been  procnred  by  frandf  plaintiff  must 
prove  that  he  is  a  6ona  Me  holder  for  value.  Har- 
hwon  V.  Bank  Slate  Indiana,  28-133,  '67. 

ftSOO.  If  an  order,  drawn  by  A  upon  B,  be  not 
a  bill  of  exchange,  there  can  be  no  recovery  bj" 
payee  against uvwer  without  proof  of  consid- 
eration.   Dumont  v.  Pope,  7  Blf.  367,  '45. 

8801.  An  acceptor  of  a  draft  becomes  by- 
his  act  principal  debtor  and  not  a  surety  for 
drawer.    Marsh  V.  Low,  66-271, '76. 

8802.  "  No  consideration  "  is  no  defense  to  an 
action  by  payee.  Id. 

8808.  Extension  of  time.  An  extension  of 
time  of  payment  to  drawer  of  a  bill,  does  not  re- 
lease an  acceptor.  Lambert  v.  Sandfwdf  2  Blf.  1 37^ 
'28. 

3804.  Parol  acceptance.  Abillof  exchang» 
may  be  accepted  by  parol.  StoekweU  v.  Branmep 
8-428,  '62.  Also  an  order.  MiUer  v.  Neihaw,  61- 
401,  '75;  Bird  v.  MeEimine,  10-40,  '57. 

3806.  An  authority  to  draw  a  bill  Is  virtBal- 
ly  an  acceptance  of  bill  drawn  in  conformity 
to  it    BmtA  V.  SlaU  Bank,  2-t88,  '51. 

8806.  Acceptance  by  treasurer  of  a  cor* 
poratlon,  as  '^treasnrer,*'  of  a  bill  of  exchange 
on  company,  for  a  debt  of  company,  does  not  per- 
sonally bind  him.  Toaeey  v.  Ihw,  19-212,^62. 
Cf.  64-260. 

8807.  Where  a  bill  of  exchange  was  drawn, 
on  a  firm  and  accepted  by  one  of  the  pnrt- 
nerS}  bill  including  an  inaividoal  debt  of  one- 
accepting,  onless  drawer  show  previous  authori- 
ty to  Slum  parbier  to  accept,  or  snhsequent  rati- 
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^cation,  he  is  not  entitled  to  recover  more  than 
amount  of  firm  debt  included  in  bill.  QtaMe  t. 

Orimes,  2-392,  '50. 

8808.  When  drawee  of  ft  bill  ofexehaufe 

accepts,  presuiu  ption  is  that  he  has,  in  his  hands, 
funds  of  drawer  to  amount  stated  on  its  face. 
Thiii  presumption  mav  be  rebutted.  Didxnon  t. 
2urMr,  12-223, '59;  ifickersonv.  Tuimer,l&-A,'60. 

3809.  Acceptance.  When  a  bill  is  made  pay- 
able at  a  particular  place,  a  general  acceptance 
is,  in  legal  effect,  an  acceptance  to  pay  at  place 
designated  in  bill.  Alden  v.  Barbom;  '52. 

3810.  Drawee  of  a  bill,  maj  ftecept  attar 
protest  or  reCusing  to  accept.  iSto^w^  v.  Bmn- 
lie,  3-428, '52. 

3811.  Execution.  Where  a  bill  of  exchange 
was  drawn  by  partner  upon  firm,  to  his  own  order, 
and  accepted  by  liira  in  name  of  firm,  and  in- 
dorsed to  another,  payee  can  maintain  suit  at 
maturity,  asbilt  became  operative  when  indorsed 
and  in  hands  of  an  indorsee.  Vail  v.  Hmetis,  11- 
«07,  '60. 

89I8*  A  dnft  from  poBtoiGce  department  on 
%  postmaster,  is  no  evidence  of  a  demand 
against  postmaster,  unless  lie  accepted  or  prom- 
iwd  to  pay  it.  Goodwin  v.  Hcuaai-d,  1-614,  49. 

8818.  Actual  relation  between  a  drawer 
ftnd  pa;ee  of  a  bill  of  exchange  may  be  shown 
by  parol  evidence.  Lucy  v.  Loftin,  26-324,  '66. 
Overruling  Gordon  v.  S.  Bank,  10-192,  '62.  Cf. 
Dkketwa  v.  Cbm's  JSipUv  Co.,  6-128,  '55.  Cf.  66- 
462.   74-529.  _ 

8S14«  In  suit  on  a  bill  of  exchange,  payee 
-and  indorsers,  being  joined  with  drawer  and  ac- 
ceptor, may  set  up>  by  way  of  cross-eomplalut, 
that  they  are  sureties  of  latterf  and  if  such 
be  true,  judgment  should  be  entered  as  to  order 
defendants  are  liable.  Alley  v.  Gavin,  40-446,'72. 

3816.  Parties  to  consideration.  Suit  by 
payees  of  a  bill  of  exchange  against  drawer  and 
acceptor,  bill  having  been  indorsed  by  payees, 
and  retnmed  unpaid.  Drawer  answered  that  he, 
t(^ether  with  said  payee,  were  sureties  for  accep- 
tor, and  known  to  each  ottier  as  such ;  and  that  he 
had  paid  his  coutributive  share  to  holder.  Court 
instructed  jury  that  drawer  was  liable  to  reim- 
hurse  payees,  notwithstanding  he  may  have  been 
only  an  accommodation  drawer;  and  that  plain- 
tifTs,  as  indorsers,  having  mutually  contributed 
ito  pay  bill,  could,  by  mutual  consent,  have  their 
names  inserted  as  payees,  in  blank  left  for  name 
of  payee.  Held;  instruction  was  erroneous,  for 
assuming  that  plaintiffs  were  not  original  par- 
ties to  bni,  but  indorsers  only,  and  that  a  blank 
had  been  left  as  to  name  of  payee,  which  was 
-filled  up  after  its  dishonor.  Held;  as  contro- 
versy was  between  drawer  and  drawees  of  a  bill, 
■consideration  could  be  inquired  into.  KorUpeler 
T.  Lot,  16-295,  '61. 

8816.  Blanks.  Bills  of  exchange,  drawn,  ac- 
cepted and  indorsed,  with  blanks  for  date,  amount 
Aud  time,  and  delivered  to  one,  to  whom  drawer 
-or  acceptor  was  indebted,  who  filled  blanks  after 
drawer  and  acceptor  became  insolvent  with  his 
knowledge,  are  valid.  FetienT.  MunaeNaLJianlc, 
;84-251,  70. 

8817.  Indorsee  of  a  bill  can  not  maintain  a 
joint  suit  against  drawer,  acceptor  and  indoiser. 
jHeree  v.  Euslts,  6  Blf.  160,  '42. 

8818.  Defenses.  Consideration.  In  an 
action  ona  billof  exchange,iti8nodefenBeor  bar 
that  hill  was  known  to  Iiolder  to  be  an  accom- 
modation bill  between  other  parties,  if  he  takes 
it  for  valn^  bonafidc,  before  ito  maturity.  That 


holder  did  not  part  with  any  money  or  property 
on  faith  of  bill,  is  no  reason  why  he  should  not 
recover  on  it.  Spargin  v.  MePhtOers,  42-527,  '73. 

8819.  If  it  was  taken  by  payee  in  discharge 
of  a  pre-existing  debt  of  drawers,  he  is  pro- 
tected. Id. 

3820.  And  when  taken  as  security  or  satis- 
faction by  "holder"  or  assignee.  McKnighl  v. 
Knisely,  26-336,  '65;  ValttU  v.  Maion,  1-288,  '48 ; 
BahcocJc  V.  Jdi-dm,  24-14,  '65;  Work  v.  BmyUm^ 
5-396,  '54;  Bowev.  Haines,  16-445,  '60. 

3821.  l>efense-  Counterclaim.  In  an  ac- 
tion by  a  payee  of  a  draft  against  acceptor,  de- 
fendant can  not  set  up  a  counlerKilaim  in  favor 
of  drawer  for  a  breach  of  warranty  in  article 
sold,  for  which  draft  was  made,  though  he  be  an 
accommodation  acceptor.  Jifm-ak  v.  Xoir,  66-271, 
'76. 

3822.  Liability  of  Indorser.  A  drew  a  bill 
of  exchange  on  It,  payable  to  order  of  C ;  B  ac- 
cepted, and  C  indorsed  to  D,  who  indorsed  back 
to  C.  All  this  was  done  on  day  of  its  date.  C, 
before  its  maturity,  indorsed  it  and  procured  it 
to  be  discounted  by  a  bank,  on  his  own  account. 
Held;  C  could  maintain  no  action  thereon 
against  D.  Held;  bank  might  maintain  an  ac- 
tion against  i),  because  transaction  imported 
that  8iil>sequent  indorsement  was  made  lor  ac- 
commodation of  prior  indorser,  C.  Ihiaier  v. 
WkUneji,  21-58,  '63, 


blackmah^ 

8838.  Felony  denominated  "blackmailing," 
is  sufficiently  defined  in  act  of  March  10,  '73,  2 
R.  S.  '76, 449  {v.  R.  S.  81,  1927).  Peaehee  v.  StaU, 
68-399,  78. 

8824.  A  seduced  a  woman,  and  for  purpose  of 
blackmail  charged  B  with  offense.  A  was  in- 
dicted for  blackmail.  Held;  error  to  Instruct 
that  guilt  or  innocence  of  defendant,  •  •  •  • 
does  not  depend  upon  question  whether  he  seduced 
woman,  or  was  guilty  of  adultery  with  her  or  not ; 
but  you  may  consider  facts  as  to  this,  like  all 
other  facts  in  evidence,  as  bearing  on  question  of 
puniifliment,  if  you  find  him  guilty.  "  It  would 
in  eflect,  make  defendant  liable  for  a  double  pun- 
ishment for  same  seduction  or  adultery,  t.  e.  put 
him  twice  in  jeopardy.  Kitllerr.  SUtle,  64-371, 78. 

3826.  Such  instruction  is  not  rendered  harm- 
less by  averdict  of  guilty  which  gave  him  lowest 
penalty  known  to  law.  Id. 

8S2'5a.  An  Indictment  for  blackmail  maybe 
made  good  for  threatening  another  with  a  public 
accusation  of  keeping  a  certain  person  as  his 
mistress  and  with  having  sexual  intercourse  with 
her,  and  having  at  time  a  lawful  wife,  with  in- 
tent to  extort  and  obtain  from  such  person  chat- 
ties and  valuable  securities.  Kiatler  v.  State,  64— 
400,  76. 

3826.  Indictment  should  aver  to  whom  threat 
was  made.    A'ewfer  v.  Sl<Ue,  60-229,  '75. 

8827.  It  need  not  aver  that  party  charged  was 
innocent.    Nor  that  threats  were  false.  Id. 

3828.  Seduction  of  wife.  Where  a  husband, 
who,  in  good  faith,  commences  an  action  against 
a  seducer  or  an  adulterer,  or  for  making,  in  good 
faitb,  a  charge  against  him  demanding  Batisfao* 
tion,  before  commencement  of  a  suit,  can  not  be 
said  to  have  made  such  accusation  for  purpose 
of  extortion  and  blackmail.  McMillen  t.  Sale, 
60-216, '77. 

8829*  Tiespasaagainsta justiceforanassanlt 
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sod  batteiT,  etc  The  justice  pleaded  that  he 
had  entered  three  fines  agftinst  the  plaintiff  for 
"  profanelf  swearing  three  sereral  oaths,  hj 
taking  the  name  or  God  in  rala,"  and  that 
the  imprisonment,  etc.  Htid;  description  of  the 
offenses  waa  BufficienL   OdOt  t.  Oontetf,  4  Bit 


BOARD  OF  EQ1TAI.IZATIOI>9. 

Board  of  equalization  has  no  power 

to  assess  lands  to  assist  in  construction  of  a  turn- 
pike, omitted  by  assessors.  It  can  only  equaUze 
those  assesaed.  Aw  t.  O.  <£  C  T.  Co,,  «-400, 
•78.  Ct  49-184. 

SSSl.  Power  extends  only  to  equalizing  vat- 
nations  made  by  assessor;  can  not  determine 
Thether  property  is  taxable.   C%  JtuUantvpolis 

aiur^aant,  24-391,  '66. 

BodySnateUng.  See  Dead. 


BOV9DS* 

I.  MueeBaneom. 

n.  Eiemiion  and  ApprtnxU. 

in.  Validitsf. 

TV.  Joint  <nid  iSeeeraL 

V.  Bftaeh.   Fteadxitg.  Anamer. 

VI.  OimplaitU. 

VII.  Sehtor,   Pivty  JPlaintilf: 

VIIL  JW- 

IX.  OonnderaliAn. 

X.  TVrm  ^  iMtbilUg. 

XI.  Reeiials.  EOopptL 

XII.  Of  Indemnity. 

XIII.  Mvmeipal  Bmdt. 

I.  HisceUaneons. 

t8S2.  AlteratiOll.  Custodian  of  official  bonds 
on  in  no  sexise  be  r^arded  as  agent  of  parties 
inteiested.  The  legal  custodians  of  official 
loBds  ean  not  release  obligors  by  making  ma- 
terial changes  therein.  StaU  v.  Berg,  50-496,  '75. 

S8S3.  Oraclal.  Breach.  Principal  and  sure- 
lies  are  liable  on  official  bond  for  only  those 
damages  resulting  from  breach  of  official  duty. 
Bwera  T.  Flemina,  67-541,  79. 

SS84,  Official.  A  bond  executed  to  a  ditch- 
ing association,  under  sec.  5,  of  act  proTiding 
for  ditching  associations,  is  not  an  oiBcial  bond, 
for  it  is  not  payable  to  the  state.  Wild  Cat  Br. 
T.M*^213,  73. 

All  boBds  payable  to  the  state  are 

Dot  oiBcial  bonds  (dteto).   Cf.  Vara  t.  47- 

345,74. 

S886.  Altering  dates,  as  to  when  a  trustee 
Tk8  elected  and  <jualifiM,  is  not  a  material  al- 
teration of  his  official  bond,  as  it  does  not  change 
^od  covered  by  bond.  jStatev.Serj,  50-496,75. 

SS87.  Demand  need  not  be  made  on  a  con- 
stable to  pay  over  money  collected  and  retained 
V  htm  for  a  month,  before  an  action  on  his  bond 
ctD  be  maintained.  IfiOteaholaler  t.  SUUe.  87- 
467,71. 

8S88.  Discharge  and  release  of  sarety. 
MetioD  26,  R.  S.  828,  applies  as  well  to  addi- 
tional bonds,  fpven  on  applications  to  sell  real 
Wal^  as  to  original  bonds  given  to  secure  di»- 
«>uge  of  general  duties  of  guardians  and  oth- 
m.  £mMt.  IFittuMM,  18-206, '62L 


uovv.  It  is  perhaps  right  of  a  surety,  without 
showing  any  reason,  to  nak  court  to  discharge 
him  from  such  bond,  and  duty  of  court,  upon 
such  application,  to  require  execution  of  another 
bond,  and  grant  other  proper  relief.  Id. 

8840.  Judgments  on,  shall  bind  real  es- 
tate of  principal  and  mretUa  from  commence- 
ment of  action.   Shane  v.  i^nctB,  80-92,  '68. 

8841.  Death  of  obligor.  In  case  of  a  breach, 
by  a  justice,  of  condition  of  his  official  bon^  his 
death  does  not  discliai^  responsibility  of  his 
sureties.   Staie  v.  /foiMton,  4  Blf.  291,  '37. 

8842.  If  justice  were  sole  obligor,  or  surviv- 
ing obligor,  action  would  survive  against  his  ex- 
ecutors or  administrators.  Id. 

8848.  Beport  of  guardian  may  be  attacked 
collaterally  in  action  on  bond,  (hgrnell  v,  iState, 
65-1,  'ISyLowry  v.  State,  64-421,  78. 

8844.  When  dne.  Bond  as  follows :  "  We 
or  either  of  us  promise  to  pay  state  of  Indiana, 
for  use  of  surplus  revenue  fund,"  etc.,  "  on  or  be- 
fore Jan.  23,  *46,  $100,  with  interest  thereon  at 
rate  of  7  per  cent,  per  annum,  payable  in  ad- 
vance, commencing  even  date  herewith,  and  do 
agree,  that  in  case  of  failure  to  pay  any  install- 
ment of  interest,  said  principal  sum  shall  become 
due  and  collectible,  together  with  all  arrears  of 
interest:  and  on  failure  to  pay  principal  or  in- 
terest when  due,  5  per  cent,  damages  on  whole 
sum  due  shall  be  collected,  and  costs."  Held; 
it  was  intention  of  parties  that  further  time  than 
one  year  might  be  given  upon  payment  of  an- 
nual interest  Shade  v.  Bd.  Gam's  Ripk!/  Co.,  6- 
461,  '56. 

8846.  Penal  bond.  Practice.  Jadgment. 

In  debt  on  a  penal  bond  conditioned  for  per- 
formance of  covenants,  final  judgment  for  plain- 
tiff is  for  debt,  that  is,  penalty  of  bond,  and  for 
costs ;  an  execution  is  awarded  for  damages  as- 
sessed. The  execution — following  judgment — is 
for  the  debt  (penalty)  and  cwta ;  but  is  indorsed  to 
levy  amount  of  damages  assessed,  together  wiUi 
costs  of  suit.  Errorto  render  judgment  not  only 
for  d^t,  but  also  for  damages  aasessed.  MUehdl 
T.  iWer,  S  Blf.  499,  '34. 

8846.  Where  an  agreement  contained  various 
stipulations,  damages  for  breach  of  some  of  which 
would  be  certain,  and  of  others  uncertain,  and 
that,  if  either  party  should  fail  "in  any  partic- 
ular to  abide  by,  observe  and  perform  above 
agreement,  or  any  article,  clause,  covenant  or 
promise  therein  contained,"  etc.,  "party  so  fail- 
ing shall  pay  to  other  party  $10,000  (and  no 
greater  or  smaller  sum),  as,  and  for  damages  oc- 
casioned by  such  failure,"  etc.  Held;  such  sum 
was  a  penaltv,  and  not  liquidated  damages.  Cbr- 
pmter  V.  Loclchart,  1^34,^49.  Cf.  9-443;  17-10. 

8847.  IiOunction  bonds  should  be  liberally 
construed.    Conner  v.  Ihxsm,  1  Blf.  207,  '22. , 

3848.  Liability  of  a  public  officer  who  Is 
required  to  give  bond  Is  fixed  by  bond;  and 
fact  that  public  money  is  stolen  from  him  with- 
out his  fault,  does  not  release  him  from  such  li- 
ability.   HalbeH  v.  State,  22-125,  '64. 

3849.  Statement  inannoalreiiort  of  town- 
ship trustee,  to  county  board,  is  conclusive 
against  him  and  his  sureties,  in  suit  on  his  bond. 
^  V.  Grammer,  29-630,  '68;  StaU  T.  Frather, 
44-287,  73;  §385. 

8850.  This  doctrine  is  not  applicable  to  re- 
ports of  officers  of  cities  incoriiorated  under  the 
general  law.   State  t.  JEfaiuer,  68-155,  78. 

8851.  Entries  by  a  city  treasurer  as  to  amount 
of  funds  on  hand  at  beginning  of  a  new  term 
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are  not  coQclusire  npoo  his  sureties,  In  suit  of  his 
bond  given  at  beginning  of  that  term.  Ohnirig 
T.  (%£Wiwrifle,  ««-5ft, '79;  (overraling  Staie  v. 
Grammer,  and  SuUe  v.  Proiher,  supra.) 

8852.  Statnte  of  Itmltatloiifl.  Actions  against 
makers  of  official  bonds  most  be  commenced 
within  threevears  from  time  cause  of  action  ac- 
crued. (2lCa'76,  p.  122.2211):ffatefAoraT. 
BaU,  57-286,  77 ;  A*etf  v.  StaU,  24-^66,  *66. 

8858.  If  such  action  is  brought  within  three 
years  by  an  incompetent  relator,  and  after  expi- 
ration of  the  three  years,  a  new  complaint,  on 
relation  of  a  competent  relator,  is  substituted 
for  the  former  one,  it  is  barred  by  statute  of  lim- 
itations.   Bawtkom  V.  StaU,  57-286,  '77. 

8854.  Gaardlan's  set-off.  Defense  of  snre- 
ty.  In  an  action  on  bond,  the  sureties  of  a 
guardian  have  right  to  plead,  by  way  of  set-off, 
an  indebtedness  to  guaniian  by  ward.  Myen  v. 
State,  45-160,  '73. 

8855*  Expenditurea  properly  made  in  main- 
tenance of  ward,  may  he  allowed  in  favor  of 
guardian  in  a  suit  on  his  bond.  StaU  v.  Clark, 
16-97,  '61. 

8856.  Jndgment  in  favor  of  state  on  an  offi- 
cial bond  of  a  constable  for  failine  to  make  an 
execution,  shoald  Include  costs  following  the 
indgment  on  which  execution  issued,  though  re- 
lator had  not  paid  them.  MUler  r.  SttUe^  61- 
603,  '78. 

w57.  Insuituponofficialbondipartiesagreed 
to  submit  issues  of  fact  to  a  jury.  Held;  assess- 
ment of  damages  was  included.  State  v.  Oroee, 
6-387,  '55 ;  Piiea  v.  MoHin,  4  BU.  311,  '37. 

II.  Execotton  and  Approval. 

8858.  Complaint  on  appeal  bond  alleged 
that  court  approved  of  surety,  but  did  not  al- 
lege that  penalty  of  bond  was  nxed .  by  court,  or 
that  court  directed  in  what  time  bonci  should  be 
filed,  or  that  it  was  filed  within  time  directed,  or 
when  transcript  was  filed,  or  that  exAution  and 
other  proceedings  were  stayed  upon  judgment 
below  during  pendency  of  appeal ;  but  averred 
that  bond  was  taken  and  approved  by  clerk  be- 
low. IfeU/ complaint  was  Dad.  Hdd;  clerks  of 
6.  C.  and  court  below  have  no  power  to  take  or 
approve  an  appeal  bond  when  appeal  is  taken 
in  term.  Ham  v.  Grtce.  41-531,  73.  Cf.  Burk 
V.  Bward,  15-219,  '60. 

8859.  Question  is  not  whether  proceedings 
were  in  fact  stayed  on  judgment,  but  was  bond 
operative  as  a  tupenaleat  f  If  It  was,  there  was, 
a  valid  consideration.  Id. 

8860.  Snbscrtbln;  signature.  Bonds  to  be 
executed  must  be  subscribed  and  delivered.  To 
Bobecribe  is  to  write  under ;  to  write  at  bottom 
or  end  of  a  writing.  Wiid  Oat  Branch  v.  Bail,  45- 
213,  '73. 

8861.  SubScrilM.  Writing  a  name  at  be- 
ginning or  in  body  of  an  instrument  is  not  sub- 
scribing to  it;  and  when  8ul»cribing  is  necessary, 
a  bona  so  ngned  is  not  executed.  But  if  mo- 
teribed,  it  is  not  necessary  that  name  be  written 
in  instrument.  Id. 

8862.  A  seal  Is  not  necessary  to  execution 
or  validity  of  a  bond.  Wild  Cat  £rancA  v.  Bail, 
45-213,  '73. 

8868.  Bonds  demanded,  taken  and  approv- 
ed by  ofBcers  under  statutory  authority  dis- 
cussed.  Cf.  OaSny  v.  Dudaam,  88-612,  *72. 

S86Sa*  OSdalDonds.  Execution  of.  Where 
oertain  names  are  inserted  in  body  of  an  official 


bond,  a  part  only  of  which  are  afterwards  si^M^ 

presentation  of  such  bond  to  snch  persons,  named 
in  it,  who  did  sign  it,  amounts  to  a  represenu- 
tion  to  them  that  all  the  persons  named  in  it 
would  si^  it  before  its  delivery;  and  such  obli- 
gation will  not  be  binding  on  such  signers  until 
It  is  executed  by  all.  Fgifier  v.  Sate,  22-399, '64. 

8S6Sb.  Where  such  bond  is  presented  to  rach 
person,  by  principal,  for  his  signature,  there  be* 
ing  one  or  more  signatures  attached  to  it  at  ths 
time,  whether  such  signatures  are  of  thoee  whow 
names  are  inserted  in  body  of  bond  or  not,  if  it 
afterwards  appears  that,  from  some  canae,  bond 
is  not  binding  on  person  or  persons,  or  some  of 
them,  whose  names  preceded  his,  it  will  not  bind 
him,  unless  he  has  knowledge,  at  time  he  signs 
it,  of  its  invalidity  as  to  the  others.  Id. 

8868c.  Where  principal  in  such  bond  ba 
county  treasurer,  bond  must  be  approved  and 
accepted  by  county  board ;  and  if  latter  appoint 
no  one  as  agent  to  procure  its  due  execution, 
and  institute  no  examination  into  mode  of  its 
execution,  or  its  sufficiency,  it  may  be  assumed 
that  such  board  accepted  it  u^n  faith  of  fair 
dealing  of  principal  in  procuring  ita  executioo, 
and  thus  far,  at  least,  adopted  his  acts  as  their 
own,  in  lieu  of  inquiry  they  should  have  nude 
on  its  presentation  for  their  approvaL  H.  (X 
28-74  ;  41-631. 

8868d.  ItlgdatjoflMHU*dofeomni8Blm«ra, 
before  accepting  or  approving  such  bonda,  to  ses 
that  sureties  have  qualifications  required  by  law, 
that  bonds  were  duly  executed  by  those  wImm» 
names  are  signed  to  them,  and  Uiat  snretUs  are 
worth,  in  aggr^te,  enough  to  render  bond  suf- 
ficient. IiL 

8864.  Executed  and  acknowledged.  Act  of 

March  6,  '65,  providing  that  bond  of  a  county 
tTeosurershalibesignen  and  acknowledged  *  *  * 
in  presenceof  county  commissioners,  is  directory. 
Actual  signing  in  their  presence  is  not  necessarr 
to  validity  of  bond.  If  previously  written,  thongn 
by  a  stranger,  and  there  adopted,  will  suffice. 
Strict  observance  of  this  statute  u  not  neceaaaiy 
to  validity  of  bond.  («k  R  a  '81,  6011.)  StaU 
Blair,  8S-^I3,  '69. 

8865.  A  surety  executed  a  bond  to  perfect  an 
appeal  from  a  justice  of  peace.  After  he  had 
signed  such  bond,  he  notified  principal  to  erase 
his  name,  and  also  notified  justice,  by  whom  it 
was  to  be  accepted,  and  from  whom  an  appeal 
was  to  be  taken,  before  it  was  presented  to  such 
justice,  not  to  accept  and  approve  said  bond. 
Hdd;  execution  of  bond  was  not  complete  nntil 
it  was  delivered  to  justice;  and  that  there  was  a 
revocation  of  authority  for  its  delivery.  Surety 
is  not  bound  on  such  obligation.  Hdd;  notice 
of  revocation  to  principal,  without  bringing  such 
notice  to  obligee,  would  not  relieve  surety.  f<>r- 
«rt  V.  Siirk,  58-264.  73.  Held;  such  notice  to 
justice  is  as  effectual  as  if  given  to  obligee  in 
such  a  case,  when  it  devolves  np<m  him  to  accept 
or  approve  bond.  Id. 

8866.  Complaint  on  an  appeal  bond  must 
either  show  that  it  has  been  executed  according' 
to  statute,  or  that  such  defect  had  been  either 
expressly  or  by  implication  waived.  Htm  r. 
Qrtve,  41-531,73. 

8867.  Wher^  in  replevin  before  a  justice,, 
bond  was slnieu bvsnretles only.  Sdd;  snf- 
ficient.  Phitfunn  Chrittian  CAtinA  v.  BaahoM^t 
64-240,  7& 

8868.  Name  of  surety  neei  not  b«  in  MT 
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«f  en  injunction  bond.  QrXn  r.  WaBoM,  66- 
410, 19. 

9869.  CoBdttloiul  execntlon.  Where  A 
told  B  that  he  might  sign  his  name  as  surety  on 
a  sheriff's  bond,  provided  C  and  D  first  executed 
it,  A  never  having  seen  bond  and  never  having 
been  requested  by  sheriff  or  any  one  connected 
Tith  it,  to  sign  it,  and  B  signed  A's  name  to  bond, 
neither  C  nor  D  executing  it.  Held;  A  was  not 
boand.   Bagot  v.  Stale,  88-262,  '70. 

S870.  Where  attorney  of  a  judgment-creditor 
agreed  with  judgment-debtor  to  stay  execution 
Sot  a  certain  time,  if  latter  would  procure  A  and 
B  to  sign  upon  record,  below  judgment,  an  entrv 
prepared  by  such  an  attorney  as  follows :  "  We," 
«tc,  "hereby  acknowledge  ourselves  replevin 
bail,"  etc.,  and  A  so  signed  same,  to  become  oper- 
atiTe  when  signed  by  B,  who  never  signed  it, 
tnd  it  was  not  approved  by  clerk.  iMd;  A's 
sigoiture  never  bwame  operative.  McKinlen  v. 
&ytfcr,  «o-143,  79. 

8871.  Where,  in  execution  of  a  bond,  two 
pnsona  use  one  seal,  it  is  deed  of  both.  Mood 
v.  FowK  I  Bit  102,  '20. 

1972.  A  bond  Is  tsIM  where  it  is  executed 
by  gaiety  and  delivered  to  principal  upon  prom- 
ise to  obtain  signatures  of  certain  other  persons, 
and  is  delivered  to  obligee  withouf  such  signa- 
tures, provided  that  obligee  has  no  knowledge  of 
such  promise,  and  bond,  on  its  face,  does  not  snow 
that  others  were  to  sign  it.  TK<66  v.  Baird,  27- 
368,  '66:  Deardorf  v.  Foretman,  24-481,  '66.  Cf. 
31-76:26-204;  82-1 ;  27-868:  58-264;  70-271. 

S$7s.  A  bond  was  delivered  by  a  school  com- 
misioner  to  A  to  be  signed  and  sealed.  It  was 
afterwards  re-delivered  to  commissioner  by  A 
tad  B,  s^ed  by  them  and  C.  As  to  C,  it  was  a 
fo^eiy.  HM;  in  debt  on  bond,  B  was  liable. 
Out  v.Jfoore,  2-602,  '51. 

}874.  An  instrumeut  of  writing  can  not  be  a 
valid  replevin-bond  and  foundation  of  an  exe- 
■cntioD,  iKless  tt  be  sealed.  Loeeioy  v.  Bnght, 
i  Bit  206  '46. 

1876.  Names  of  obligors  not  In  bond.  A 
bond  was  signed  with  names  of  several  persons, 
-only  one  of  which  appeared  in  bond.  Names 
not  on  face  of  bond  were  immediately  under  the 
one  that  did  appear  in  the  bond,  and  not  under 
the  words  "  signed,  sealed  and  delivered  in  pres- 
«n«  of  us."  HHd;  it  will  not  be  presumed  that 
tttey  signed  as  witnesses!  Scheidv.  LeUi^viit,  61- 

•876.  Ngutnre  to  bond.  Execntlon. 

Xwne  of  surety  need  not  be  in  body  of  bond  to 
bind  him  if  his  signatures  to  the  bond.  Seheid 
J.  LeOMx,  svpra;  lUler  v.  Staie,  28-550,  '64. 
(1-485  ;  7  Blf.  410,  not  in  point)    Cf.  72-242. 

8877.  ^gnatnre  of  pnncipal.  Kelease  of 
arety.  If  principal  did  not  sign,  and  sureties 
iii,  and  latter  did  not  assent  to  delivery  with- 
tnt  aignatare  of  principal,  sureties  may  be  re- 
leased. WildOuBmiuAx.SaU,A9-2iZ,'73. 

8878.  But  if  sureties  assent  to  a  delivery  witfa- 
mit  Biimature  of  principal,  they  will  be  liable. 
inw  Cai  Branch  v.  BaU,  guyra, 

8879.  Proof  of  execnflon  of  a  bond  may 
t*  made  by  proving  hand-writing  of  subscrib- 
ittt  witnesses,  after  showing  that  they  do  not  re- 
«weia  sute.    Gordon  v.  MUier,  1-531,  '49. 

K60.  Erldence.  Proof.  If  one  of  parties 
Vt  bond  WIS  deceased,  and  his  administrator 
^  a  co-defendant,  bond  or  a  copy^  under  sec- 
tun  28^  vitbont  proof  of  its  execntlon^  may  be 


admitted  in  evidence  against  administrator. 
Nubsenholster  v.  State,  87^7,  '71. 

8881.  It  is  not  necessary  to  execution  of  a 
bond  that  party  should  write  his  name  and  affix 
his  seal  thereto.  If  an  instrument  being  shown 
to  him,  (his  name  and  seal  having  been  put  on 
it  by  another)  he  acknowledge  it  to  be  his  act 
and  deed,  or  use  words  equivalent  to  such  ac- 
knowledgment, jury  may  find  it  to  be  his  deed. 
Bhode  V.  Louikatn,  8  Blf.  413,  '47. 

8882.  Official.  Agency.  The  principal  of 
an  official  bond  is  not  agent  of  court,  clerk  or 
obligee  in  procuring  its  execution.  BlackweU  v. 
State,  26-204,  '66;  Sate  v.  fWr,  81-76,  '69. 

888S.  Execated  by  agent.  A  bond  com- 
menced as  follows :  "Know  all  men,  ete.,  that 
we,  L.  J.  Lk,  D.  C,  etc.,  are  held,"  etc.,  and  form  of 
its  execution  as  concerned  L.  was  as  follows : 
"ForL.  J.L.,  G.C.,  (L.S)."  Held;  thatso  faras 
relates  to  face  of  bond,  L.  must  be  considered  as 
one  of  parties  to  It,  but  that  its  execution  would 
have  been  more  formal  had  it  been  thus :  L.  J. 
L.,  (L.S.)  by  G.C. his  attorney."  WilbwuY.  Lar~ 
tin.  3  Blf.  55,  '32. 

8884.  Appeal  bond  is  not  a  part  of  appeal. 
Object  and  effect  of  bond  were,  or  were  intended 
to  be,  to  stay  an  execution  on  judgment  below, 
and  make  appellee  secare  during  pendency  of 
appeal.  Appellee  ean  waive  approv^  bj 
court  or  clerk  in  such  cases.  Jone»  v.  DrtmO' 
berger,  38-74;  '64. 

8885.  Filing  an  appeal  bond  is  not  necessajy 
to  an  appeal.  Burt  v.  HcetHnger,  28-214,  '67 ; 
3hinri»  v.  Bogen,  26-1,  '66. 

8886.  ApprOTal.  Action  of  court  in  hearing 
a  case  and  authorizing  order  for  an  injunction, 
raises  presumption  that  bond  was  approved. 
PaOenon  v.  5Sfair,  26-137,  '66. 

8887.  Approval.  Statute  prescribes  no  time 
within  which  collector's  bond  should  be  ap- 
proved.  Suae  V.  Johiaon,  6  Blf.  217,  '42. 

8888.  Under  statute  of  '43,  requiring  county 
treasurer  to  give  bond  on  or  before  12th  of  Ang» 
ete.,  county  eommissioneiB  may  approve  of  bora 
before  or  at  their  first  sessioa  thereafter.  Hobit. 
Stale,  7  Blf.  315,  '44. 

8889.  Declaration,  in  a  suit  on  a  sheriflTs 
bond,  need  not  aver  that  bond  had  been  av- 
proved  and  recorded.  SbOe  y.  Qranl,  7  Bu. 
70,  '43. 

8890.  Proof  of  approval.  A  replevin  bond, 
executed  in  June,  '21,  was  taken  and  acknowl- 
'edged  before  clerk  of  C.  C;  same  clerk,  sineede- 
ceased,  had  issued  executions  on  bond ;  and  his 
successor  found  bond  among  papers  of  court. 
Held;  sufficient  to  establish  approval  and  filing 
of  bond,  under  act  of  '21,  by  clerk  in  office  at 
date  of  bond.  Doe  v.  Ounningham,  6  Bit  430,  '43. 

8891.  Declaration  of  a  clerk,  since  deceased, 
who  had  approved  and  filed  a  replevin  bond, 
that  surety'  had  been  deceived  as  to  its  execu- 
tion, etc.,  IB  hearsay,  and  inadmissible.  Jd.  Ct 
62-176.  - 

8892.  Approval.  Filing  of  an  appeal-bond, 
with  transcript,  ete.,  in  clerk's  office  by  justice, 
in  case  of  appeal,  is  prirm  facie  evidence  of  his 
approval.    Lacy  v.  Fairman,  7  Blf.  567,  '45. 

8895.  Approval  of  bond.  Clerk,  by  issuing 
a  writ  of  attachment  upon  a  bond  filed  with  him, 
approves  of  bond.   Levi  v.  i)arltnj/,. 28-497,  '67. 

8894.  Where  court  orders  an  injunction  to 
be  issued,  that  is  conclnslTe  evidence  tbat  It 
approTed  bond.   Qr^  v.  WailMe,  66-410,  '79. 

8896.  Upon  lUlnre  of  eonnty  eommlsnon^ 
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«r8  to  approre  a  gnttolent  sheriff's  bond 

vithin  ten  days  after  his  election,  upon  presen- 
tation by  him,  they  may  be  compelled,  by  alter- 
native writ  of  mandate,  to  do  so,  or  show  cause 
why  not.  Bd.  Corn's  Boone  Co.  v.  SlaU,(il-S79,'78. 

m.  Talldity  of  Bonds. 

8896.  Bonds  required  and  taken  bj  offi- 
cers. Statntorr  form.  Where  a  bond  or  re- 
cogniiaDce  is  taken  by  an  officer  or  court,  acting 
■imply  under  statutory  power,  inatrument  mast 
be  authorized  by  statute  or  it  will  be  void,  and 
in  suing  thereon  complaint  must  set  out  facts 
showing  that  bond  or  recognizance  was  taken  in 
a  case  where  law  authorized  it.  In  many  cases 
it  must  appear  that  it  was  taken  exactly,  or  sub- 
stantially, in  accordance  with  statuton^  power. 
Cfa^T.i>wf9«on,  88-512,72;  Byenv.iStUe,iO- 

8897.  Complaint  on  a  recognizance,  a  bail- 
bond,  taken  by  a  sherifT,  must  aver  facts  which 
authorised  him  to  take  it,  viz.:  writ  and  arrest. 
Mifert  V.  StaU,  19-127.  '62 ;  Bladatutn  v.  StaUy  12- 
666,  '59;  Martin  v.  Keanard,  3  Blf.  430,  '34. 

8898.  Complalntinan  action  on  an  ItUnnc- 
tlon  bond,  filea  in  a  proceeding  to  enjoin  pemnn- 
ance  of  a  contraci,  must  aver  facts  snowing  legal- 
ity  and  validity  of  contract,  in  order  to  show 
that  injunction  was  not  rightfully  obtained.  If 
question  of  validitpr  of  contract  bad  been  judi- 
cially determined  in  injunction  suit,  it  may  be 
concinsive  upon  trial  in  action  on  bond.  Maecu 
T.  Titeombe,  19-135,  '62. 

8899.  A  commissioner  of  three  per  eetU.  fund 

of  Perry  county  wasappointed  by  b<Mrd  of  county 
commiBsioners.  Statute  required  him  to  give 
bond  to  such  board  for  performance  of  his  duties. 
He  executed  such  a  bond  to  state.  Heid;  bond 
was  void.    Marshall  v.  State,  8  Blf.  162,  '46. 

8900.  A  justice  executed  a  bond  with  surety 
to  governor  for  faithful  discharge  of  his  duty, 
etc.  fleU/  bond  was  void,  as  no  statute  author- 
ised sncb  a  bond.  Stherv.  Qovernor,  4  Blf.  15,  '3S. 

8901.  Befective.  No  action  upon  a  recogni- 
sance ma^  be  defeated  for  any  defect  of  form,  or 
any  omission  of  recital,  condition  of  undertaking 
therein,  or  neglect  of  clerk  to  indorse  or  record 
it.  2  B.  S.  '76,  382,  sec.  40.  Harris  v.  State,  54- 
2,  '76:  Oa  T.  Slate  85-365,  '71. 

8902.  Although  day  of  month  on  which  next 
term  of  courtwillcommence  isincorrectlyBtated.' 
Hunter  v.  Slate,  21-351,  '63. 

8908.  NotToidforfailuretobe  attested.  Roes 
v.Stale,  6  Blf.  315.  '42.  FiUterson  v.  State,  12-86, 
'59;  Keams  v.  State,  3  Blf.334,  '34. 

8904.  Not  void  for  failure  to  indorse  amount 
of  bail  on  writ  in  sheriff's  hands.  Trimbie  v.  Stale, 
8-151,  '51. 

8806.  Offense  charged  against  defendant  need 
not'  be  described  particularly  in  lecognixance. 
Slaie  r.  Zftimer,  2-371,  '50. 

8906.  A  eonstable*8  bond,  taken  by  clerk  in 
vacation,  r^lar  in  every  way,  except  that  pen- 
alty was  not  fixed  by  county  board,  as  required 
fay  statute,  Isnot  inTalld.  Slate  r.  ImiA,  6  Bit 
395,  '43. 

8907.  A  delivery  bond,  voluntarily  executed, 
and  payable  to  execution-plaintiff  instead  of 
officer,  holding  writ,  as  required  by  statute,  is 
not  invalid.   Tkommm  v.  WUmn,  1  Blf.  358,  '25. 

8908.  A  prison  Dond  is  not  void  for  failure 
to  have  penalty  "  in  double  sum  for  which  such 


prisoner  stands  committed,"  as  required  by  stat- 
ute.  ^^)ader  v.  FVoet,  4  Blf.  190,  '36. 

8909.  Bonds,  taken  by  officers  of  ItBlted 

Jurisdiction  in  cases  beyond  their  jarisdiction, 
are  void,  and  no  action  can  be  maintained 
thereon.  They  had  no  power  to  approve  bmL 
Caffrry  V.  Dudgeon,  88-512,  72. 

8910.  Such  bonds  are  void  from  its  incep- 
tion, and  can  not  estop  makers  from  denying 
its  invalidity.  Id. 

3911.  When  proceedings  in  a  replevin  rait 
before  a  justice,  do  not  show  that  JnstlcC  ks4 
not  Jnrlsdlction  of  action,  such  want  of  jQri^- 
diction,  to  be  available  in  defense  to  an  action 
on  replevin  bond,  must  be  specially  pleaded. 
2Vter  V.  Bowltie,  64-333,  *76. 

8912.  Iqjnnction.  Bond.  Obligor  is  not 
estopped  to  deny  jurisdiction  of  judge  over  sub- 
ject matter.  If  order  was  void,  undertaking  had 
no  validity.   JenJnne  v.  ParkkiU,  25-473,  '66. 

8913.  Wbeu  lUegal.  If  a  justice,  without 
authority  by  law,  appoint  a  constable  and  take 
his  bond  with  surety,  appoinUnent  and  bond  are 
void.  Olde  v.  Stale,  6  Bit  91,  '41.  Cf.  20-^7; 
88-612. 

8914.  Bastard7  bond.  Condition  of  a  peosl 
bond  executed  by  A  and  another,  recited  that  k 
had  been  adjudged  by  court  to  be  father  of  a 
bastard  of  which  H  was  mother,  and  had  been  or- 
dered by  court  to  pay  a  certain  sum  to  mother, 
and  certain  other  sums  to  clerk  of  conrt  for  me 
of  person  who  should  afterwards  support  child, 
and  then  stated  that  if  several  sumsshoald  bew 

Slid  bond  would  be  void,  otherwise  in  fotte. 
etd;  bond  thus  taken  to  secure  a  compliance- 
with  order  of  court,  is  authorized  by  statute. 
Trimble  v.  Slate,  4  Blf.  42,  '35. 

8915.  Approval  of.  Clerk.  In  certain  csms 
additional  official  bonds  may  be  taken  and  clerks 
of  circuit  courts  may  approve  them.  1  B-  8. 76, 
189,  195.    Winningham  v.  StaU,  66-243,  '77. 

8916.  Bonds  payable  to  board  of  comais- 
slOBorB  of  a  conn^  are  valid,  and  board  can  re- 
cover thereon.  Baker  v.  Bd.  Qm'a  TToahui^bia 
Co.,  68-497,  76. 

8917.  Recitals  as  an  estoppel.  Aathorltr 
of  officer.  A  and  B  executed  a  bond  to  C,  in 
penalty  of  $1000,  reciting  that  C,  being  county 
treasurer,  had  appointed  A  his  deputy  and  con- 
ditioned to  secure  faithful  performance  by  A,  of 
his  duties,  and  payment  over  of  all  moneys  re- 
ceived by  htm,  suit  upon  tx>nd  to  recover  certain 
moneys  received  by  A  and  not  paid  over.  An- 
swer by  B:  (1)  That  A  never  sumcribed  an  oath 
nor  received  a  certificate  of  his  appointment  as 
deputy.  (2)  That  A  was,  during  all  the  time  be 
was  acting  as  deputy,  one  of  "icting  county  com- 
missioners of  said  county.  (3)  That  said  hoai 
was  an  official  bond,  and  should  have  been  pa^ 
able  to,  and  sued  by,  state  of  Indiana.  BHa;  a 
was  estopped  by  recitals  of  bond  from  setting  up 
matters  pleaded  in  fint  paragraph  of  his  answer. 
Held;  if  position  of  deputy  treasurer  is  a  lucra- 
tive office,  then  acceptance  of  it  vacated  office 
of  county  commissioner,  and  hence  second  an- 
swer was  had.  Held;  as  no  statute  is  shown  re- 
quiring such  bond  to  be  payable  to  state,  it  would 
be  good  between  the  parties.  Zwxu  v.  S^epberd, 
16-368,  '61. 

8918.  An  undertaking  or  Ixmd,  takffl  by  an 
officer  in  discharge  of  duties  of  bis  office,  thou^ 
not  in  terms  made  payable  to  proper  partv,  is 
sufficient  under  section  .790, 2  B.  S.  76^  311.  rif- 
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mid  T.  Orwf,  69-254,  *77 ;  Sfoonv.  Jadbon,  86- 
560,  Tl ;  Bdl  v.  Tangtiy,  46-49,  '74. 

9919.  Bonds  taken  bjr  public  officers,  in 
proper  cases,  are  not  vitiatea  by  informalities  or 
aefects.  J>i«n  v.  Crocker,  22-324,  '64. 

1(920.  A  bond  of  indemnity  for  performance 
of  a  t^lact,  though  not  taken  pursuant  to  any 
statute,  maj  be  good  at  common  law.  i>anteb  r. 
Barney,  22-207,^64. 

3921.  Bond  to  Indemnify  an  officer  against 
Uvfal,  or  apparently  lawful,  acts  is  valid ;  but 
otherwise  if  acts  are  illu^l.  Andenon  v.  rhnu, 
7  Blf.  343, '45.  . 

5922.  To  foreign  corporation.  A  foreign 
enras  company ,  doing  bosiness  in  this  state, 
TithoDt  complying  with  law  of  March  5,  '55,  1 
Q.  &  H.  327,  can  not  maintain  an  action  against 
principal  and  snrety,  upon  a  bond  given  by  its 
■loit  to  secore  faithful  discharge  of  his  duties, 
in  this  state,  to  snch  company,  because  its  busi- 
ness, and  contract  of  agent  to  perform  It,  are, 
under  that  law,  illegal,  and  bona  void  In  its  in- 
ception.  Danieia  v.  Barney,  supra. 

5923.  Form.  Statute  (2  R.  S.  138,  sections 
457,  468,)  contemplates  the  insertion  in  a  dellr* 
ay^MHiaof  astipulation  thatexecution-<lefmd- 
aotmay  dispoee  of  property;  but  as  stipulation 
bfor  nia  benefit,  if  ne  execute  instrument  with- 
oot  inserting  it,  it  will  be  presumed  that  he 
waived  it,  and  the  bond  will  be  valid  without 
it.  Airfv..4nioW,  12-197, '59. 

39S4>  An  execution-defendant  may  waive  ben- 
efit of  condition  in  a  delivery-bond  which  is  pre- 
scribed by  statute,  and  which  permits  him  to  sell 
property  at  private  sale,  and,  when  sold,  pay  ap- 
pnused  value  thereof.  FaUenon  v.  Bromtf  1- 
567,  '49. 

S93«.  Irrefular.  Condition  of  a  delirery 
boad  showed  that  property  was  to  be  delivered 
topnon  to  whom  execution  was  directed,  but  it 
dia  not  state  his  name.  Held;  that  omission  of 
sheriff's  name  did  not  render  bond  void,  but 
that  ambiguity  thereby  occasioned  might  beex- 
l^uaed  by  intrinsic  evidence.  Evant  v.  ^t»- 
Hiub^2BIf.237  '29.  Cf.4Blf.49. 

3928.  Appeal  btmi  was  executed  and  deliv- 
aed  by  all  obUgors  as  a  complete  instrument, 
but  one  of  obligors,  as  surety,  was  not  one  ap- 
proTed  by  court.  All  other  proceedings  in  ap- 
peal were  r»;nlar,  and  execution  on  judgment 
wasvithheltL  Held;  obligors  can  not  set  up  in- 
nlidity  of  bond  on  accouot  of  bond  not  being 
Bgned  by  surety  approved  by  court.  Jbnea  v. 
Wftew,  28-74,  ^64. 

3927.  When  incomplete  bond  is  filed,  with- 
(Kit  consent  of  obligors,  it  seems  otherwise.  Cf. 
ftpperv.Stote,  22-399,  '64;  Burky.  Howard,  15- 
219, '60. 

^8.  If  a  bond  Is  void  by  laws  of  state 
*^en  itwaa  made,  and  where  court  must  pre- 
NUH  (no  other  place  being  named)  it  was  to  be 
P^lonned,  it  can  not  be  enforced  in  this  state. 
Tltt  V.  SeanOing,  4  BU.  90,  '35.  Cf.  10-28 ;  1 2- 
102;  11-398  ;  2-76. 

,  3929*  An  appeal  bond  is  not  fatally  defect- 
i^t,  ioT  reason  that  it  may  not  be  executed  by 
ul  judgment-defendants  appealing.  BaUabadtr^ 
Gws,  58-72, 77. 

39S0*  The  execution  by  surety  alone,  is  suf- 
StienL  3Wv..ShM«,lBlf.51,'19. 

3981.  SetUng  uue.  Obligor  in  replevin 
"ODd  oin  not  move  to  set  it  aside  on  ground  that 
Kslerin  law  is  onconstituUonal.  (Feawv.J^J, 
1B1L834,'25, 


S0S2.  An  appeal  bond,  filed  to  perfect  an  ap- 
peal to  a  superior  court  to  which  no  appeal  can 
be  taken,  is  a  nullity,  and  void  for  want  of  con- 
sideration.   Parker  v.  Henderam,  1-62,  '48. 

8938.  Where  a  replevin  bond  before  a  jus- 
tice was  in  form  prescribed  for  an  undertaking 
in  replevin  in  C.  (X  Hdd  ;  under  sec.  790  of  code, 
sufficient  (v.  B.  S.  '81,  1321.)  Bugle  v.  Mym,  69- 
73, 77. 

8984.  Mere  Informality  is  cured  by  said  sec. 
790.  Phi^pi  (yiriatian  CkurcK  v.  JJarbaugk,  64- 
240,  '78;  Ward  v.  BueU,  18-104,  '62. 

8935.  A  bond  talien  by  an  officer  in  discharge 
of  his  official  du^,  Is  not  void  for  error  in  re- 
cital, and  surety  is  not  thereby  released.  Defect 
may  be  suggested  in  complaint,  and  recovery 
had,  as  if  bond  were  perfect.  FvUer  v.  Wrigktt. 
59-333,  77.    Cf.  67-25. 

8980.  A  sherifT's  bond,  executed  September 
23,  '63,  was  valid,  without  a  revenue  stamp  af- 
fixed.   Slaie  V.  Gorton,  82-1,  '69. 

3987.  Repugnant  words  in  condition  of  a 
bond  will  not  prevent  giving  effect  to  intention 
of  parties,  as  gathered  from  whole  instrument. 
MarUtt  V.  WUaan,  80-240,  '68. 

8986.  A  ooBgtable'B  bond  should  be  given  to 
county  treasurer  by  name.  Suit  will  not  lie  on 
such  bond  given  to  "treasurer  of"  a  certain 
county.  Pegg  v.  JVeewurer  'Fountain  Co.,  3  Blf. 
255,  '33. 

8989.  County  bonds  Issaed  to  aid  in  con- 
Btrnetlon  of  a  railroad  are  void,  unless  leaa- 
lature  has  authorized  such  appropriation.  Bd^ 
Oom't  Ddaware  Co.  v.  McCliTUoek,  51-325,  '75. 

8940.  Aa  official  bond  executed  In  a  larger 
penalty  than  that  prescribed  by  statnte,  is  valid 
for  amount  so  prescribed,  but  no  more.  Graham 
V.  StaUj  66-386,  '79. 

8941.  Joint  action.  Payable  to  wrong 
payee.  A  and  B  obtained  separate  judgments 
against  C,  executions  were  issued  and  levy  made 
at  same  time  on  property  supposed  to  belong  to 
C.  D  and  C  executed  a  delivenr  bond,  [layable 
to  officer,  who  assigned  same  to  A  and  B.  Bond 
was  conditioned  for  delivery  of  property  to  the 
officer,  etc.  Bond  was  forfeited.  Held;  A  and 
B  can  maintain  a  joint  action  on  bond  and  share 
pro  rata.  Held;  bond  should  have  been  made 
payable  to  A  and  B.  Held;  The  bond  not  void^ 
It  was  cured  br  statute.  (2  B.  S.  76,  p.  311,  sec. 
790.)  Held;  It  is  a  good  defense  thatsaid  prop- 
erty in  fact  was  owned  by  other  parties  who  had 
replevied  it.    Koeniger  v.  Creed,  58-554,  '77. 

8942.  Payable  to  one  Instead  of  several. 
An  action  on  an  injunction  bond,  made  payable 
to  one  of  tiro  persons  against  whom  an  injunc- 
tion was  issued,  can  be  maintained  by  both, 
under  the  statnte.  It  would  be  different  on  a 
common  law  obligation.  Boden  v.  DiB,  68- 
273,  77. 

IT.  Ji^t  ud  Several. 

8948.  Co-admlnigtrators,  executing  a  joint 
bond  to  state,  conditioned  that  they  shall  faith- 
fully dischai^  their  duties  as  administrators, 
become  sureties  for  each  other.  Moore  v.  i^Eo/e, 
49-558,  '75;  Braxton  v.-State,  85-^2,  '66;  PHch- 
ard  V.  State,  84-137,  '70.  (Overruled  by  State  v. 
Wyant,  67-26,  '79.) 

3944.  They  are  not  sureties  for.one  another. 
6*aie  V.  Wyant,  supra.  CLOally.  Emtw,  1  Blf.  301, 
'24 :  Sag  v.  Ihmghtg,  4  Blf.  115,  '35 ;  J^trts  v.  Wat- 
Md,  2-88,  '50. 
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8946*  Their  joint  bond  shall  be  considered 
as  separate  boncu.   Staie  v,  WyarU,  supru. 

8946.  Release.  Thongh  one  administrator, 
by  his  settlement,  was  personally  released,  he  is 
-still  liable  as  the  surety  of  his  co-administrator 
«nthebond.  JtfotmT.iSfa^Mipra.  rOvemiled(?).] 

8947.  Remedy  of  snretleg.  Sareties  oo  offi- 
cial bond,  executed  jointly  by  several  adminis- 
trators, may,  in  a  proceeding  against  them  on 
bond,  obtain  an  order  that  execution  may  be  first 
levied  on  property  of  all  the  principals,  though 
one  of  principals  had  received  all  assets  of  the 
■estate,  and  had  entire  control  and  possession  of 
it    i+wW  V.  Suae,  84-137,  '70. 

8848.  LiabilitiMOf pwrtles.  Inasuitonan 
•official  joint  and  several  Dond,  given  by  a  county 
treasurer,  against  principal  and  sureties,  where 
questions  at  issue  were  liabilities  of  different 
parties  and  remedy  against  them,  following 
wras  decided:  (1)  plaintiff  had  ri^ht  to  sue  all 
defendants  upon  bond,  whether  it  is  viewed  as  a 
joint  or  as  a  several  obligation;  (2)  bringing  of 
action  against  all  does  not  show  an  election  to 
treat  bo  Did  as  joint  or  as  several ;  (3)  at  time  of 
rendition  of  judgment  plaintiff  may  elect  to  treat 
bond  as  several  or  as  joint,  and  court  will  render 
judgment  accordingly;  (4)  in  either  case  plain- 
tifTcan  have  but  one  satisfaction;  (5)  in  an  ac- 
tion against  all,  a  judgment  against  principal 
and  in  favor  of  sureties,  which  was  reversed  as 
to  sureties,  will  be  no  bar  to  a  separate  action 
against  sureties.   Staie  v.  BobertM,  40-451, 72. 

8949.  Official  bonds,  jointly  and  severally 
executed,  are  within  provisions  of  section  20  of 
.«ode,  K  S.  '81 , 270.   Slate  v.  Roberts,  40-451 ,  '72. 

8950.  If  a  bond  sued  on  be  described  in  dec- 
laration as  joint  and  several,  and  bond  produced 
on  wer  be  joint  only,  variance  la  filtaL  Sherry 
T.  Foraman,  6  Blf.  57,  '41. 

89&1.  Joint.  Know  all  men  that  we,  A  B, 
C  D,  and  £  F,  are  held  and  firmly  bound  unto, 

-etc..  in  the  Bnm,etc.,for  payment  of  which,  etc., 
we  bind  ourselves,  etc.,  severally  and  finnlv  by 
these  presents.  Heid;  bond  was  joint  as  well  as 
several.    WiUey  v.  Staie,  8-600,  '62. 

8952*  When  judgment  was  rendered  against 
a  sheriff  alone,  on  bu  bond,  neither  plaintiff  nor 

-sureties  complaining.  Heid;  no  cause  for  re- 
versal by  sheriff  on  appeal.    Such  bond  is  Joint 

.and  severaL  SaeU  v.  State,  48^9,  '73. 

T.  Breaeh.  Pleadli^.  Answer. 

8958.  Breacli  of  several  conditions.  Agen- 
eral  demurrer  to  a  complaint,  alleging  several 
breaches  of  a  bond,  should  be  overruled  if  any 
one  of  the  breaches  liegood.  CoSntm  v.  State,  47- 
310,  '74:  State  v.  &oa,  12-629,  '69:  ArmmgtonY. 
SlaU,  46-10,  '73. 

8954.  Sufficiency  of  eaok  breach  assigned 
may  be  tested  by  a  motion  to  strike  out,  or  hy  a 
■separate  demurrer  to  each  breach.  Id. 

8955.  Official  bonds  of  a  jostiee.  Obli^rs 
are  not  liable  for  any  judicial  acts  of  the  justice, 
though  caused  by  neglect,  ignorance,  mis- 
take or  a  wlllftal  refosal  to  act.  l&atev.  Jack- 
son, 68-58,  '79.  "  However  erroneous,  ftUse  or 
frandnlent  his  Judgment  may  be."  Kress  v. 
State,  65-106,  TS. 

8956.  In  an  action  on  a  bond  for  several 
breaches  of  same,  all  breaches  may  be  assigned 
in  one  paragraph  of  complaint,  ^whardaon  v. 
aate.  65-381,  '76. 

8967.  Consideration.  Breaclu  A  bond,  with 


surety,  executed  to  secure  performance  of  con- 
ditions of  a  contract,  executed  by  principal,  in 
all  respects,  is  supported  by  consideration  for 
which  contract  was  given.  MachauMY.  Bd.  Seh. 
Trustees,  EdtJtbw^,  72-189,  '80. 

8958.  A  condition  in  contract  was  that  prin- 
cipal "  shall  and  will  furnish  such  good,  proper 
and  sufficient  material,  of  all  kinds  whatsoever, 
as  will  be  necesary  for  repair  of"  certain  school 
houses.  In  an  action  on  bond,  a  complaint  alleged 
that  jtrincipal  had  failed  to  pay  for  all  materials 
furnished  by  him  under  said  contract,  giving  a 
detailed  statement  of  claims  so  unpaid.  HSd; 
assignment  of  breach  was  sufficient.  It  was  his 
duty  to  pay  for  what  he  so  furnished.  Id. 

8969.  Bond.  PeMltf-  Breach.  "If  follow- 
ing land  (description  here  given)  be  not  disposed 
of  at  this  date — it  being  placed  in  other  hands 
for  disiposal — then  A  agrees  to  make  B  a  war- 
ranty deed  for  same.  If  it  is  disposed  of  •  ■  • 
then  •  •  •  •  A  agrees  todeed  by  warranty  con- 
veyance to  B 160  acres  of  land  in  any  one  of  fol- 
lowing counties  (naming  them)  in  state  of  Mis- 
souri. Now  shoold  A  fail  to  comply  with  above 
contract  he  forfeits  sum  of  $1,000  to  B.  Other- 
wise it  is  null  and  void.  (Signed)  A.  "  Action  by 
B  alleging  that  A  had  failed  to  convey  said  de- 
scribed land,  or  land  in  Missouri,  orto  pay  $1,000, 
etc.  Held;  amount  mentioned  is  a  penalty  to  se- 
cure performance  of  acta  mentioned.  B  can  only 
recover  by  showing  failure  to  perform  and  loss  re- 
sulting.  Newman  v.  FBrrilt,  78-163,  '80.  ' 

8flW.  Such  complaint,  not  showing  that  lands 
described  had  not  been  disposed  of  when  con- 
tract was  executed,  did  not  show  a  &ilure  of 
performance  as  to  such  land.  Such  defect  was 
not  cured  b^  a  verdict.  Id. 

896 1 .  Bi^h  t  to  dem  and  a  conveyance  of  other 
lands  in  Missouri  can  not  be  enforced,  and  no 
right  of  action  can  be  grounded  thereon,  because 
no  lands  are  sufficiently  described.  Id. 

8968.  Breach.  By  a  contract  8  was  made 
agent  of  G  in  selling  sewing  machines,  and  by  it 
andertook  "  to  make  weekly  reports  of  machines 
on  hand  and  machines  sold,  and  turn  in  notes 
and  money  from  week  to  week,  reserving  such 
amounts  as  mav  be  due"  him  for  commissions. 
S  gave  his  bond  to  secure  proper  performance  of 
such  contract  and  conduct  of  bis  business,  which 
was  more  full  in  its  covenants.  Complaint  on 
bond  allnied  that  S  became  indebted  to  C  in 
course  of  his  busine»,  which  he  has  refused  to 
pay  over  according  to  terms  of  contract;  many 
of  notes  were  on  insolvent  parties,  etc.  Held; 
complaint  good.   Doherty  v.  Otaae,  64-73.  '78. 

8968.  Township  trustee.  Breach  of  duty. 
Action  on  official  bond  of  township  trustee.  Com- 
plaint alleged  as  a  breach,  that  there  was  in  hands 
of  said  tmstee  at  the  expiration  of  his  term  of 
office,  and  received  by  him  as  such  trustee,  be- 
longing to  township  school  fund,  a  certain  sum; 
that  said  sum  is  stiH  in  his  hands  and  has  not 
been  used  for  purpose  for  which  said  funds  were 
intended.  Saia  trustee  lias  failed  and  refused,  and 
yet  does,  to  pay  over  to  hissuccessor  in  office,  said 
sum,etc.  Held;  only  one  breach  of  bond  was  le- 
gally assigned,  to-wit:  Ins  failure  and  refusal  to 
[my  to  hissuccessor  money  belonging  to  township. 
Had;  ctnnplaint  bad  as  it  failed  to  all^  that  his 
term  bad  expired  and  his  successor  been  elected. 
Heid;  also  action  must  be  brought  by  state,  on 
relation  of  his  successor  (and  it  on  relation  of 
township  it  would  surely  be  school  township). 
HmoUiom  v.  Stale,  4S-464,  '74.  Cf.  8  BIL  2.  As  to 
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last  point  Cf.  Dishmy.  Slate,  19-255  '62  ;  Stein- 
vutav.  State,  i7-m, '74.  7^-440. 

3064.  Gnardlan  and  ward.  Liability.  A 

was  appointed  as  guardian  of  "minor  heirs  of 
Thomas  Hussey,  deceased,"  and  gave  bond  with 
surety.  Sureties  on  bond  are  liable  for  money 
received  by  him  from  oilier  sources  as  well  as 
Irom  estate  of  T.  H.    HurU  v.  SlaU,  58-321,  76. 

8966*  A  constable  and  his  bondsmen  are  lia- 
Me  for  any  false  return  made  to  a  writ,  to  ex- 
tent of  inju^,  with  ten  per  cent  damages.  Win- 
ningkam  v.  Slaie,  fi«-243,  '77. 

SMA.  Former  a^ndleatlon.  A  former  ad- 
judication in  a  suit  upon  same  bond,  in  favorof 
•defendant,  when  alleged  breach  was  a  failure  to 
make  a  return  to  an  execution,  is  no  defense  to 
a  second  action,  where  alleged  breach  is  a  false 
return.  Id, 

8967.  Recorder  with  his  sureties  are  liable 

■on  his  bond  to  state  on  relation  of  board  of  com- 
mifisioners,  for  failure  to  index  deeds  and  mort- 
gages by  him  received  for  record,  and  amount 
of  damwes  will  be  costs  incurred  in  having  it 

■done.   Staiey.  Atkiaaon,  17*26,  '61. 

S968.  Where  a  guardian,  having  given  ad- 
ditional bond  In  application  to  sell  real  es- 
tate of  his  ward,  under  sec.  18,  2G.&  H.,  571, 

-produced  proceeds  of  sale  in  court,  and  after- 
-wards  withdrew  same  by  order  of  court,  such 

-production  was  not  a  discharge  of  bond.  State 

-r.  Steele,  21-207,  '63. 

8069.  For  guardian  is  proper  custodian  of 
moneys  arising  from  sale  of  ward's  real  estate. 
Sd. 

8970*  Such  bond  is  an  independent  undertak- 
ing, and  suit  may  be  brought  upon  it  whenever 
"broken,  without  first  resorting  to  original  bond. 
Id. 

8971.  Though  under  R.  S.'31,  such  additional 
bond  was  not  a  primary  security^  and  no  suit 
■could  lie  maintained  thereon  until  penalty  of 
original  bond  was  exhausted.  Safyera  r.  Bosi,  IB- 
130,  '60. 

997S.  For  under  that  statute  it  was  indiscre- 
tion of  court  to  require  additional  bond.  Sal- 
yer  v.  State,  5-202,  '54. 

8978.  But  under  sec.  18, 2  G.  &  H.  671,  wpra, 
there  is  no  such  discretion,  but  such  bond  must 
"be  given.    State  v.  Siwte,  stipro. 

8974.  Neglect  of  dnty.  If  clerk  of  court, 
by  which  a  personal  judgment  is  rendered,  upon 
proper  demand  and  tender  of  his  fees  thereior, 
nils  to  issue  an  execution  on  such  Judgment 
to  be  collected  of  individual  property  of  judg- 
ment-defendant, he  and  his  sureties  will  be  lia- 
ble on  his  bond.   .State  v.  RiUer,  30-406,  '63. 

8975.  Complaint  by  heirs  of  decedent  in  an 
action  on  administrator's  bond,  alleged  that  ad- 
ministrator had  received  assets  of  value  of,  etc, 
'"which  he  converted  to  his  own  use,  and  wholly 
failed  to  account  for."  lidd;  breach  assigned 
was  sufficient  ^ate  v.  Bennett,  24-383,'65;  mte 
V.  &^(,  12-529,  '59. 

8976.  If  defense  is  based  upon  an  alleged  dis- 
position of  and  report  thereof  to  proper  court, 
record  of  such  court  should  be  made  a  part  of 
answer.    Sude  v.  ifanhaU,  20-287,  '63. 

8977.  Treasurer.  Complaint  for  breach  of 
official  bond  by  a  treasurer  of  county  in  failing 
lo  pa^  certain  money  to  his  successon,  must 
contain  an  averment  that  money  remained  in 
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his  hands  at  expiration  of  his  term.  Pickett  v. 
State,  24-366,  '65. 

8978.  Appeal  bond  filed  to  perfect  an  appeal 
to  S.  C.  did  not  contain  condition  "  that  he  will 
duly  prosecute  hia  appeal"  within  section  655. 
Appellant  did  not  prosecute  his  appeal  to  S.  C. 
Htm;  failure  to  do  that  for  which  purpose  bond 
was  ^tven  was  a  breach  of  bond,  and  defect  in 
conditions  of  bond  will  be  deemed  cured  by  a 
sujj^estion  of  defect  which  was  sufficiently  made 
by  exhibit  of  the  bond.  QavidtY.  MeJSjBeoer,  87- 
484,  '71 ;  64-229. 

8979.  Misapplication  of  fUnds.  Sureties  on 
official  bond  oi  a  trustee  can  not  be  liable  for 
misapplication  of  public  funds  by  him,  when  he 
has  repaid  same,  even  though  he  repaid  with 
money  dishonestly  acquired.  Slanbaek  v,  SUUe, 
88-483.  '72. 

S980*  Bond  of  Commissioner.  A  cause  of 
action  accrues  upon  bond  of  a  commissioner  ap- 
pointed to  sell  real  estate  upon  failure  of  com- 
missioner to  pay  over  money  within  a  reasonable 
time  after  he  receives  it,  under  direction  of  court, 
and  a  suit  maybe  brought  at  any  time  within 
twenty  years  thereafter.  ^eenT.Sia/e,  25-107, '66. 

8981.  Trustee  of  Township.  Complaint  on 
an  official  bond  of  township  trustee  to  recover 
school  money,  not  turned  over  to  his  successor, 
must  allege  that  school  money  belonging  to  town- 
ship had  come  into  hands  of  trustee,  which  he 
had  failed  to  expend  according  to  law,  and  had 
money  in  his  hands  when  he  went  out  of  office. 
Refusal  to  pay  to  his  successor  is  no  breach  in 
itself.   JToriaei  V.  State,  84-S08, '70. 

8982.  Sui^ty  not  liable  for  unanthorlzed 
acts  of  principal.  A  justice,  when  he  was  not 
engaged  in  trial  of  any  cause,  ordered  a  consta- 
ble, to  whom  he  had  iseued  executions,  into  cus- 
tody and  committed  him  to  jail,  for  contempt  of 
authority  of  his  court  in  refusing  to  return  exe- 
cutions, return  day  of  which  had  passed.  Con- 
stable had  been  requested  several  times  to  return 
executions,  and  had  rehised.  Action  on  justice's 
bond  for  false  imprisonment  by  state  on  relation 
of  constable.  Had;  Justice  had  no  jurisdiction 
or  power  to  cause  arrest  and  imprisonment 
Surety  was  not  liable  for  such  injury,  caused  by 
such  unauthorized  act.  Doepjner  v.  State,  86- 
111, '71. 

8088.  Held;  also,  executions  were  admissible 
in  behaU  of  defendant  to  show  anumia  of  justice 
in  what  he  did.  Id. 

89S4.  Ne  exeat.  Forffeltore  of  recogni- 
zance. A  complaint,  on  a  valid  forfeited  neeiea^ 
bond,  setting  forth  bond,  proceedings,  and  facts 
showing  a  breach,  is  good  on  demurrer.  F^iMgeF- 
old  V.  Gray,  61-109,  '78. 

8985.  An  answer,  setting  up  a  partially  per- 
fected appeal  from  judgment  rendered,  in  nc  exeat 
cause,  against  principal  of  bond,  is  bad.  If  ap- 
peal had  been  perfected,  perhaps  it  would  tem- 
porarily suspend  suit  on  bond.  Id. 

8986.  ludemnlfying  bond.  The  execution- 
plaintiff  is  under  no  obligation  to  give  a  bond 
of  indemnity  to  constable,  for  purpose  of  caus- 
ing him  to  levy  his  writ  on  defendant's  property. 
He  is  bound  to  perform  his  duty  without  such 
bond.  <Si!<Ue  V.  &(nrfftn,  44-604, '73.  d-BoOeyy. 
J'arauar,  2  Bit  61, '27. 

8987.  It  is  his  duty  to  levy  on  defendant's 
property,  when  pointed  out,  though  subject  to 
a  mortgage.   If  he  fails  to  do  his  duty  and  thus 
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levy,  he  and  sureties  on  hie  bond  are  liable  to 
excutioD-plaintiff,  unless  he  clearly  shows  that 
□o  damage  resulted  tnm  his  failure.  Slate  t. 
Sandlin,  smra. 

3988.  Duties  imposed  on  prlncip^  gnbse- 
gnent  to  execution.  Surety)'  on  an  omcial  bond 
is  reopoDsible,  for  faithful  discharge  b;  his  prin- 
ci[wl,  of  new  duties  inmosed,  and  legally  re- 
quired after  execution  of  bond.  Dams  T.  Stai^ 
44-38,  "TS. 

3989.  A  jiifitiee,l]i  Us  offlclal  capacity,  re- 
ceived a  note  for  collection,  which  he  collected 
without  process  or  judgment.  He  failed  to  pay 
Bame  over,  etc.  Held;  sureties  on  his  bond  were 
liable  therefor.    Widener  v.  Stale,  45-244,  '73. 

8990.  Xf,  after  a  county  treasurer  has  given 
bond,  law  respecting  coantj  treasurers  be 
changed)  by  extending  time  for  making  settle- 
ments, and  treasurer  fail  to  discharge  his  duties 
under  the  new  law,  he  and  his  sureties  will  be 
liable  on  their  bond.  IRndU  v.  Suxtt,  7  Blf.  686, 
'45. 

3991 .  Breach  of  official  duty.  Where  a  cou  nty 
auditor  fraudulently  issued  an  order  payable  to 
himself,  individually,  on  treasurer,  ana  treasurer 
indorsed  it  "  Not  paid  for  want  of  funds,"  and 
such  auditor  then  procured  money  from  a  bank 
upon  deposit  of  sncn  order  as  security,  bank  act- 
ing in  good  faith.  Held;  in  action  by  the  bank 
as  relator,  upon  auditor's  bond,  said  bank  hav- 
ing demanded  payment  of  treasurer,  which  was 
reiuBed,  sureties  were  not  liable;  as  act  which 
resulted  in  dama^,  being  the  presentation  of  the 
order  and  obtaining  money  thereon,  was  not  an 
official  act.   SuUe  v.  Kent,  63-112,  '76. 

ft992.  Tlolatlon  of  duty.  Suit  will  lie  on  a 
constable's  bond,  by  a  replevin-bail,  for  illegal  re- 
fusal to  levy  execution  on  goods  of  judgment- 
debtor,  subject  to  execution,  where  sucn  property 
had  been  wasted  and  bail  has  had  to  pay  debt 
.5iatev.i>ru/y,8-432,'62.  So,  wheresufficient goods 
have  been  levied  on  and  wasted  in  such  consta- 
ble's hands,  bul  afterwards  being  compelled  to 
pay.  Id. 

8098.  Former  i^adioatioii.  A  judgment 
in  action  on  a  guardian's  bond,  in  favor  of  one 
of  several  wards  for  whose  benefit  bond  was 
given,  is  no  bar  to  an  action  afterwards  brought 
on  bond  by  one  of  other  wards.  Cotton  v.  S^te, 
64-673,  '78. 

8994.  Sureties  on  a  Justice's  bond  are  not 
liable  for  money  received  by  him  without  au- 
thority of  law.   1^  V.  Wootbaan,  86-511,  '71. 

89V5*  Where  mon^  is  paid  into  open  court 
without  anjr  order  of  court  in  reference  to  it, 
and  clerk  gives  Ms  receipt  therefor,  his  sureties 
are  not  liable  for  it.   Ouvyv.  Staie,  84^105,  '70. 

8996*  Where  a  township  trustee  paid,  in  hts 
individual  goods,  amount  due  upon  a  contract 
which  he  had,  with  legal  authority,  made  for 
township,  and  afterwards  retained  of  township 
funds  a  corresponding  amount  -S^/  his  sure- 
ties were  not  liable  tbeiefor.  State  v.  Rtrker.  83- 
285,  70. 

Iw97.  Salt  will  not  lie  on  a  Justice's  bond, 
for  entering  a  judgment,  in  a  suit,  for  less  than 
amount  found.    JUtrr  v.  State,  45-364,  '73. 

3998.  Breach  of  official  bond  and  duties. 

It  is  a  part  of  official  duties  of  a  city  clerk  to 
draw  and  countorsiKu  uH  orders  ujK)n  city  treas- 
ury. When,  by  fiUiiij^  out  an  order  signed  in  blank 
by  mayor,  he  issued  such  an  order  and  made  it 
payable  to  himself,  when  city  did  not  owe  him 
uny  thing,  he  broke  one  of  conditions  of  his  offi- 


cial bond,  and  his  sureties  were  liable,  ^rmn^ 

tonv.  Strfe,  45-10,  '73* 

3999.  Guardian's  bond.    Gonrersloii.  A 

complainant,  in  an  action  on  a  guardian's  bond,, 
alleged  "that  there  came  into  hands  of  such 
goardian,  on,"  etc.,  three  notes,  of  value  of,  etc.? 
that  he  converted  said  assets  to  his  own  use  and 
benefit  if«Af;  complaint  bad.  It  did  nut  aver- 
notes  were  due.  He  could  not  collect  ihem  be- 
fore maturity  in  order  to  account  If  he  sold 
notes-and  converted  proceeds,  facts  should  have- 
been  alleged.   Kid^dl  v.  St^Oey  45-27,  '73. 

4000.  Official  duty  and  bond.  Liability  of 
sureties  upon  bond  of  clerk  is  not  to  be  extended 
by  implication  beyond  terms  of  contract,  to-wit : 
only  for  failure  of  clerk  to  discharge  his  official 
duties.  As  clerk,  he  can  not  receive  money  be- 
longing to  a  decedent's  estate  in  hands  m  an 
administrator.  His  sureties  are  not  liable  for 
moneys  so  received.  JenMna  v.  Leaumdt, 
294,  '68. 

4001.  Kor  moneys  paid  to  him  upon  order  of 
court  by  a  guardian,  belonging  to  W^te  of  his  - 
ward.  Stale  v.  Fleming,  46-206,  '74 ;  Seott  v.  State, 
46-203,  '74. 

4002*  Nor  for  fees  belonging  to  sheri^  which 
he  had  collected  as  clerk.   iSaU  t.  Ohor,  45-  - 

267,  '73. 

4003*  Nor  moneys  paid  Into  Open  court  and 

handed  to  clerk  with  an  answer  of  tender;  there- 
being  no  order  of  court  in  reference  to  the  money. 
Carey  v.  State,  34-105,  '70. 

4004.  Guardian  and  his  sureties  are  liable  for- 
moneys  so  wrongfully  paid  to  clerk,  and  con- 
verted to  his  own  use.   Staie  v.  Fleming,  mpra. 

4005.  Sure^,  on  official  bond  of  a  gaardiaur 
is  liable  for  money  received  as  proceeds  of  sale- 
of  realty  belonging  to  wards,  when  sale  was  made- 
on  petition  of  persons  other  than  guardian.  CW- 
hum  V.  Sa/e,  47-310,  '74. 

4006.  Suit  on  appeal  bond.  Appeal  taken: 
from  judgmentin  ejectment;  and  bond  wascon- 
ditioned  for  prosecution  of  the  appeal  with  ef* 
feet,  and  payment  of  condemnation  money  and 
costs,  should  judgment  be  against  the  appelant. 
Breach,  that  appellant  did  not  prosecute  the 

appeal  with  enect,  and  that  juc^gment  was  af- 
firmed.   HM  ;  breach  assigned  sufficient  Doe- 
T.  i)a«ieit,  6Blf.  8,'41. 

4007*  Bonds.  Suit  on.  Action  of  debt  waa 
brought  by  state,  on  relation  of  A,  on  bond  for- 
payment  of  money.  Bond  shown  on  oyer  was- 
condttioned  that  a  certain  collector  should  faith- 
fully discharge  his  duties,  etc.  Hddj  on  de- 
murrer, declaration  was  not  objectionable  for- 
not  setting  ont  condition  and  breach^  Hddr 
declaration  not  setting  out  condition,  etc.,  need 
not  show  that  relator  was  beneficially  interested 
in  the  suit   State  v.  ffwer,  6  Blf.  44,  '41. 

4008.  Debt  against  A,  on  a  penal  bond  paya- 
ble to  state.  Q)ndition  of  bond  was,  that  A 
should  well  and  truly  discbarge  the  duties  of 
collector  of  state  and  county  revenue  of  Owen 
county  for  year  '29,  and  pay  over  same  as  by 
lawrequired.  I>eclaraUon,aftersettingontbond 
and  condition,  averred  that  A  had  not  paid  over 
the  taxes  assessed  on  county  of  Owen  to  county 
treasurer,  nor  accounted  for  same  to  said  treas- 
urer, in  manner  prescribed  by  law.  Held;  on 
special  demurrer,  declaration  insufficient  EmvM 
V.  SUite^BM.  387,  '31. 

4009.  In  debt  on  bond  conditioned  for  per- 
formance of  duties,  etc.,  where  breaches  are  not 
assigned  in  declaration,  usual  course  is  for  de- 
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fendaot  to  set  ont  condition  of  the  bond  on  oyer, 
and  plead  performance  ^nerall^,  and  forplain- 
tiff  to  assiffn  breaches  in  replication,  i^aie  v. 
Oaaabdl,  8  Blf.  138,  '46.  (Statute  now  requires 
the  breaches  to  be  assigned  in  the  declaration.) 

4010.  A  bond  conditioned  for  dellrery  of 
goods  taken  on  execution  vas  in  usual  form,  ex- 
cept it  did  not  state  to  vbom  property  was  to  be 
delivered.  Hdd;  effect  of  condition  of 
bond,  that  propertj  should  be  delivered  at  time 
and  place  specified,  vaa  that  it  sboald  then  and 
there  be  deUvered  to  sheriff.  HUd;  a  declara- 
tion in  a  snit  on  such  bond,  setting  out  the  con- 
dition, etc.,  Bhonld  arer  that  propertr  had 
not  beendelireredtoslierUr.  MndgeY.Gtaaa, 
6  Blf.  73,  '41. 

4011.  Complaint.  A  declaration  which 
stated  that  a  justice,  by  virtue  of  his  office,  had 
collected  and  received  the  money,  substantially 
afeis  tiiat  the  money  was  received  by  the  justice 
whilst  he  was  in  office.  Fia-ker  v.  StaUj  8  Blf. 
292,  '46. 

4hD12.  Id  a  declaration  on  official  bond  of 
justtee^  it  is  not  sufficient  assignment  of  a  breach 
to  state  generally,  that  justice  had  not  faithfully 
discharged  hisdutr,  but  the  breach  of  some  paiv 
Ucular  duty,  of  which  breach  relator  has  a  right 
to  complain,  must  be  set  out  Stale  v.  Litil^ld, 
4  Blf.  129, '36. 

4018.  In  debt  on  bond  conditioned  for  per- 
fbrraance  of  duties,  breaches  must,  by  act  of  '47, 
be  assigned  In  declaration.  State  v.  Harvey,  8  Blf. 
628,  'S. 

4014.  Suit  on.  Practice.  Pleading.  If 

declaration  on  a  bond  with  a  condition  do  not 
■et  oat  condition  and  assign  breaches,  and  de- 
fendant plead  noR  ea  factum  or  fraud,  condition 
and  breaches- may,  before  trial,  be  suggested  on 
record,  and  in  such  case  defendant  can  not  plead 
to  breaches,  but  may  prove  them  nntrue.  See- 
nghl-r.  Fteleher,  6  Blf.  380,  '43. 

4016.  Official  ai>.ts.  How  liable.  If  a  jus- 
tice  act  corruptly  in  discharge  of  his  duties,  he 
and  bis  sureties  are  liable  on  his  bond  for  inju- 
ries thus  committed.  Stale  v.  Flinn,  3  Blf.  72,  '32 ; 
ShU  r.  lAaMeU,  4  Bli  129,  '35. 

4010.  OffleUl  l^Mch.  Where  a  constable 
attached  certain  property  and  placed  it  in  keep- 
faigof  A,  and  taxed  expense  of  keeping  it  with 
costs,  and  collected  amount,  but  failed  to  pay  it 
over  to  A,  it  was  held,  that  A  could  not  have  an 
action  upon  his  bond  to  recover  it.  Taxation 
of  costs  was  not  as  to  A.  Officer  was  personally 
Uable  to  A,  his  employe.  The  "  costs  "  belonged 
to  the  officer.    Whonv.  State,  lft-841,  '69. 

4017.  Jmtice.  Action.  Suit  upon  a  bond 
ofajnstice.  iS^/thebreacheswere  required  by 
B.  SC  '43  to  be  assigned  in  declaration,  unless  for 
payment  of  money.   State  v.  Lane,  4-163,  '53. 

4018.  Official  preach.  Debt  by  state,  on  re- 
tain of  S,  school  commissioner  of  Cass  county, 
against  E,  former  school  commissioner,  and  his 
sureties,  upon  official  bond  of  K.  Declaration 
showed  tiiat  K  had  been  elected  to  office  for 
three  terms  successively,  and  up  to  time  of  rela- 
tor's appointment;  suit  was  on  first  bond  of  K. 
A  breach  alleged  was  that  K,  during  his  first 
term,  received  from  sale  of  school  lands,  etc., 
divers  large  sums  of  money,  which  he  vxiaied  aiid 
eamerted  to  kts  aum  use  during  said  first  term,  and 
that,  although  specially  requested  by  relator,  as 
his  successor  as  aforesaid,  to  pay  same  to  him, 
E  refused  to  do  so.  Held;  breach  sufficiently 
nt^tived  a  payment  of  money  by  K,  to  his  im- 


mediate successor,  via.,  hiroselL  Ktatneer.  Stale, 

8-86,  '61. 

4019.  Defendants  produced  record  of  board 
of  commissioners,  and  a  report  of  K,  showing  a 
statement  of  his  accounts  with  several  townships, 
which  had  been  filed  and  recorded,  and  offered 
same  in  evidence.  Held;  evidence  properly  re- 
jected. Id. 

4020.  Debt  upon  an  appeal  bond.  Condition 
was  aa  follows :  That  whereas  M,  had,  on  day 
of  executinx  bond,  obtained  an  app«tl  from 

judgment  of  Hendricks  C.  C,  on  said  day  ren- 
dered a^inst  him,  in  a  case  wherein  John  Doe^ 
on  demise,  etc.,  was  plaintiff,  and  said  M  was  de- 
fendant; now  should  said  M  duty  prosecute  his 
said  appeal,  and  pay  any  judgment  or  costs  which 
might  be  rendered  or  afBrmed  against  him,  then 
bond  was  to  be  void.  First  breach  assigned  was^ 
that  said  M  did  not  duly  prosecute  his  appeal 
from  jud^ent  of  said  court  in  said  suit,  etc., 
against  him  according  to  condition  of  said  bond, 
but  therein  wholly  failed.  Held;  breach  was 
bad.  Breach,  after  alleging,  as  in  first,  that  ap- 
peal bond  had  not  been  dulv  prosecuted,  averred 
that  appellant  had  not  paid  judgment  and  costs- 
which  were  adjudged  against  him  on,  etc.,  by  S. 
Cfor — dollars  and  —  cents,  according  to  condi- 
tion of  said  bond,  but  therein  wholly  failed,  to 
the  plaintiff's  damase,  etc.  Held;  omitting  to 
state  amount  of  said  judgment,  shows  it  to  bft 
insufficient    Maione  v.  McOain,  8-532,  '62. 

4021.  A  bond  conditioned  to  indemnify  ob- 
ligee, and  save  him  harmless  from  operation  of 
certain  judgments  which  were  liens  on  land  pur- 
chased by  him,  is  a  bond  of  indemnity  against 
damages  arising  from  judgments.  In  debt  on 
penal  part  of  such  bond,  a  plea  {oyer  of  condi- 
tion having  been  given)  on  non  damn^catue  gen- 
erally is  good.  Replication  to  plea,  that  encn- 
tions  were  issued  on  judgments  and  levied  on 
land,  and  that  rents  and  profits  thereof  for  seven 
years  were  offered  for  sale,  does  not  show  a  breach 
of  condition  of  bond,  and  is  therefore  insufficient. 
LoydY.  Marvin,  7  Blf.  464,  '45.  Cf.  28-105;  »-443. 

4022.  Collection  bond.  Debt  on  collection 
bond.  Breaches  assigned,  collector  had  failed  to 
pay  over  to  treasurer  of  countv,  taxes  assessed 
thereon,  or  to  account  to  him  tor  same  in  man- 
ner provided  by  law.  Held  ;  on  special  demur- 
rer, breaches  insufficient.  State  v.  Evam,  3  Blf. 
379,  '34. 

4028.  Constable.  Breach  of  bond.  A  con- 
stable does  not  commit  a  breach  of  his  bond,  br 
failing  to  levy  on  property  of  a  replevin  ball, 
when  undertaking  of  rndevin  b«l  is  void,  ifouo- 
Iaiidv.^48^7.'78. 

4024.  Suit  against  sureties  of  an  administra- 
tor, on  a  bond  glveii  to  sell  real  estate,  to  re- 
cover proceeds  of  land  sold.  Answer;  that  ad- 
ministrator, in  his  lifetime,  fully  paid  and  ac- 
counted for  all  of  said  moneys  except  sum  of 
$892,  which  defendant,  as  his  surety,  nad  since 
paid  in  full.  Beply :  that  after  payment  of  said 
allied  balance  by  surety,  a  furuier  accounting 
took  place  in  court  of  common  pleas  in  mailer  ff 
aaid  eetate,  and  by  judgment  of  aatd  emrt  aaidadmm- 
iairator  waa  fauna  in  arrears  over  and  above  said 
balance,  in  sum  of  $1,125.  Held;  reply  was  a 
departure,  as  money  therein  aowght  was  not  sliown 
to  nave  been  of  proceeds  of  real  estate  sold,  Burleh 
V.  Slatf,  17-506/61. 

4025.  Answer.  Debt  upon  bond  of  a  county 
agent.  Declaration  alleged  that  agent  was  dead 
and  that  defendant  was  surety  on  Dond.  Fifth 
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count  alleged  that  D,  coaaty  tigent,  executed  bis 
official  boDd  with  B  and  E  as  sureties:  that 
afterwards,  etc.,  D  deeired  to  have  E  releRsed 
from  his  liability,  and  V,  the  defendant,  subati- 
tuted  in  his  place;  that  proceedings  were  had 
before  board  of  commisstonerB  for  that  purpose ; 
that  E  was  released,  with  consent  of  D,  and  with- 
out knowledge  or  consent  of  P  and  B ;  and  that 
V  then  and  there  executed  said  bond.  Breach- 
non-payment  by  D  of  money  received  by  him  by 
virtue  of  his  office.  There  were  several  pleas  to 
breaches  assigned  in  this  court,  which  say,  in 
substance,  that  money,  etc.,  did  not  come  into 
hands  of  agent,  after  defendant's  execution  of 
bond.  Ifeid/  pleas  were  bad  because  they  gave 
no  sufficient  reason  for  agent's  failure,  after  de- 
fendant's execution  of  bond,  to  par  over  money, 
etc.    StaU  V.  Van  PeU,  1-303,  '48. 

4026*  Action  on  a  bond.  JBefd/  a  plea  all^ 
ing  that  defendant  had  not  broken  his  said  cov- 
enant in  manner  and  form,  etc.,  is  good  on  gen- 
eral demurrer.    MiUer  v.  EUiott,  1-484,  '49. 

4027.  Defense.  If  an  execution-debtor  es- 
cape from  prisoil  bounds,  bond  for  limits  is  for- 
feited; ana  his  subsequent  voluntary  return  to 
bounds  before  commencement  of  a  suit  on  bond, 
is  no  defense  to  such  suit.  Spader  v.  Froet,  4  Blf. 
191, '36. 

4028.  Althongh  conditions  do  not  contain  a 
recital  of  matters  which  led  to  its  execution,  and 
which  show  a  connection  between  it  and  obligee, 
bond  may  still  be  sued  on,  and  omission  be  sup- 
plied by  averments.  Jd. 

4029.  A  conveyed  land  to  B.  B  gave  to  A 
bond  to  reconrey  upon  A's  payment  of  certain 
sum,  which  was  paid.  B  refused  to  recoDvey. 
Sdd;  B  liable  on  bond.  Watkku  t.  Qregoty,  6 
Blf.  113,  '41. 

4080.  Beplication,  setting  out  condition  of 
bond,  eto.,  should  aver  existence  of  a  judgment 
on  which  execution  issued,  and  should  conclude 
with  a  verification,   i^xider  v.  Froetf  mpv. 

4081.  It  is  a  good  plea  that  execution-debtor 
left  bounds  with  prevloos  consent  and  license 
of  plaintiff.  Id. 

4032.  To  action  on  an  official  bond  of  a  jus- 
tice for  his  refusal  to  pay  over  to  a  judgment- 
plaintiff  bank  notes  received  by  him  in  payment 
of  Judgment,  it  is  no  answer,  that  notes  were 
taken,  while  in  his  possession,  upon  execution 
against  plaintiff.    Hooks  v.York,  4-636,  *53. 

4088.  Delivery.  Denial  of  breach.  Debt  on 
bond  for  $380.  Bond,  as  shown  on  oyer,  was  a 
delivery-bond, conditioned,  etc.  Pleas:  (1)  de- 
fendants delivered  goods  on  day,  at  place,  and 
to  constable,  in  condition  of  bond  mentioned, 
ete. ;  (2)  defendants  have  always  been  ready,  and 
still  are  ready  to  deliver  goods  according  to  con- 
dition of  bond;  (3)  goods  were  never  demanded, 
nor  was  any  person  ready,  etc.,  to  receive  them ; 
(4)  as  to  part,  eto.,  that  goods  were  not  worth 
¥100.  General  demurrers  to  second  and  third 
pleas;  and  replications  in  denial  of  first  and 
fourth.  Held;  second  and  third  pleas  were  bad; 
and  that  issues  on  first  and  fourth  weresufficientlv 
certain.    English  v.  I%nieey,  5  Blf.  298,  '40. 

4084.  A  plea  of  performance  generally,  to  a 
declaration  making  negative  averments  in  as- 
signing breaches,  is  not  snfficient.  State  v.  Lea- 
«a  3  Blf.  117,  '32. 

4085*  Breach.  Answer.  If  declaration,  in 
debt  on  a  guardian's  bond,  assign  specific  breach- 
es, a  plea  that  defendant  had  faithfully  dis- 
chaiiged  duties  of  his  guardianship  is  bad  •.  so 


also  is  a  plea  that  defendant  was  not  guilty  of 
alleged  breaches.   Oottin^am  v.  SlaU,  7  Bll  405, 

'45. 

4086.  Answer.  Plea  of  nil  dAet  to  debt  on 
bond  is  bad  on  general  demurrer.  HwiierY.  SlaU. 
7  Blf.  272,  '44 ;  Noel  v.  State,  6  Bit  523,  '43;  JSbiUA 
V.  Sttuart,  id.  162,  '42. 

VI.  Complaint. 

4087.  Action  on  defective  official  bond. 

In  an  action  on  a  defective  official  bond,  under 
section  790  of  code,  (2  R.  S.  '76,  311 ;  B.  8.  '81, 
1221,)  where  defect  is  apparent  on  face  of  under- 
taking, and  undertaking  is  made  part  of  com- 
plaint, there  need  not  be  any  5f>ecial  suggestion 
or  averment  of  defect  in  complaint.  Complaint 
will  sufficiently  care  defect.  MiUer  v.  McAl- 
lUter,  50-491 ,  '77 :  RaUAack  v.  Grew,  68-72,  '77 ; 
Moore  v.  Jaehon,  85-360,  '71 ;  Qamak  v.  MeKeever, 
87-184, '71;  Cookf.SbUey  18-154,  '59;  Bodmr. 
DiU,  68-273,  '77.   Cf.  64-229. 

408S.  Complaint  on  a  replevin  bond  need 
not  show  who  were  snreties  and  who  were 
principals,  nor  copies  of  writ,  and  return  thereon, 
Shappendocia  v.  Spencer,  78-133,  '80. 

4089.  On  an  injunction  bond,  need  not  malce 
an  exhibit  of  a  copy  of  record  of  injunction  pro- 
ceeding   Oreas  v.  Hook,  7  8-177,  '80. 

4040.  In  an  action  on  a  replevin  bond,  a 
copy  of  entire  record  of  replevin  suit  may  be 
struck  out,  on  motion  of  the  court.  Sammotay. 
Neuman,  27-&08,  '67. 

4041.  Also  on  an  injunction  bond.  Winehip 
V.  Oendennino,  24-439,  '65. 

4042.  Holder  of  a  bond  for  payment  of  a  spe- 
cific sum  with  interest,  may  sue  in  debt,  for  nno- 
cipal  alone,  and  need  not  notice,  in  his  declara- 
tion, contract  for  interest  It  is  no  variance. 
MeChm  V.  CWe,  6  Blf.  290,  '42. 

4048.  Collector's  bond.  In  suit,  by  notice 
and  motion,  under  statute,  aeainst  collector  of 
county  taxes  and  his  sureties,  description  of  bond 
in  notice  must  be  as  particular  as  it  should  be 
in  a  declaration.    Lemon  v.  H<a/,  1  Blf.  227,  '22. 

4044*  Notice.  Suit  by  auditor  of  public  ac- 
counts, against  collector  of  taxes  and  hu  sureties, 
by  notice  and  motion.  HtM;  notice  should  con- 
tain description  of  defendant's  bond.  Wilton  v. 
lABy,  1  Blf.  358,  '2-5. 

4046.  Complaint  on  an  attachment  bond  to 
collect  damages  sustained  by  a  breach  thereof, 
must  allege  that  defendant  had  not  paid  dam- 
ages which  had  been  sustained  by  plaintiff.  Uh- 
rw  V.  Sinez,  82-493,  70;  Lose  v.  Kidudl,  4  Bit 
553, '38.   Cf.  27-501. 

4046*  In  a  declaration  upon  an  official  bond 
payable  to  stato,  non-pajrment  of  penalty  need 
not  be  averred.  Suue  v.  Oroet,  6-387,  '55.  CL 
47-345. 

4047.  It  is  unnecessary,  in  declaration  on  a 
sheriff's  bond,  to  aver  non-pavment  of  penalty. 

^<t^«  V.  ^eOdne,  2  Blf.  192, '28.  AUter,  in  case 
of  penal  bonds  payable  by  one  private  per- 

son  to  another.  Id. 

4048.  Bond,  penid.  Salt  on.  In  debt  m  a 
penal  bond,  conditioned  for  performance  of  cov- 
enants,  if  there  be  judgment  on  demurrer  for 
plaintiff,  and  breaches  have  not  been  previously 
assigned,  plaintiff  must  suggest  breaches  on  roll, 
have  damages  inquired  of  a  jury,  and  inqui- 
sition entered  of  record.  Then  judgment  is  ren- 
dered for  penalty  of  bond  and  costs ;  and  execu- 
tion issues  in  conformity  to  judgment,  but  with 
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iodorsemeDt  to  levy  odI;  damagee  assessed,  vith 
costs.    Ctark  T.  Goodwin,  1  Blf.  74,  '20. 

4048a.  Where,  in  debt  on  bond  with  condi- 
tions, one  of  several  breaches  assigned  is  suffi- 
cient, general  demurrer  to  entire  declaration 
should  not  be  sustained.  KitUer  v.  Staie,  8-86,  '51 ; 
Rott  T.  Oordon,  6  Blf.  192,  '42;  Bedpaihv.  Not- 
loMAom,  5  Blf.  267,  '40. 

4049*  Breach.  In  debt  on  bond  conditioned 
for  performance  of  duties,  it  is  not  necessary  to 
set  ont  condition  and  assign  breaches  in  declar- 
ation.   Slate  V.  Volaie,  8  Blf.  2,  '46. 

4050.  On  bond  of  treasurer  of  Joy  coanty  for 
not  paying  over  to  treasurer  of  Biaei^ord  county, 
a  certain  part  of  surplus  revenue,  under  act  of 
'44.  Bold/  assignment  of  breach  should  show 
that  means  had  come  into  haniU  of  treasurer  of 
Jsy  county,  enabling  him  to  comply  with  the 
law,  and  that  a  specified  sum  had  been  demanded 
of  him  St  proper  place.  Id. 

TU.  Belalor.  Partj  Plaintiff. 

40$1.  Ko  relator  li  aeeessarr,  in  action  by 
state  on  a  bond  payable  to  her,  when  obligation 
is  to  her,  and  no  individual  has  an  interest  there- 
in, otherthan  thatcomnaon  to  all.  Shanev.Fran- 
ow,  '68;  Fn/v.  Slate,  27-348,  '66. 

4052.  Also  in  contracts  of  similar  character, 
payable  to  stole.   Slaie  v.  Johnwn,  52-197,  '75. 

405S.  Party,  A  suit  apon  bond  of  a  com- 
illudoaer  appointed  to  sell  real  estote  in  apai^ 
tition,  is  properly  iHTOufl^t  in  name  of  the  state, 
on  relatiim  ol  owners  of  the  land.  Ovfcn  r.  State, 
««-107,  '65. 

40ft4.  Action  on  a  bond  of  a  defaulting 
gaardlan  mav  be  brought  on  relationship  of  his 
Boccessor.  Blaekwell  v.  Stale,  26-204,  '66. 

4055.  In  a  suit  by  state  on  relation  of  A,  on 
a  single  bond  for  payment  of  money  to  state,  it  is 
not  necessary  that  declaration  should  show  re- 
lator to  be  beneficially  Interegted.  Suae  v. 

HajdioQ,  5  Bit  504,  '41. 

4056.  Salts  npOB  official  bond  of  a  justice 
were  required  by  B.  S.  '43,  to  be  brought  in  name 
of  state  fornse,  or  upon  relation  of  party  inter- 
ested. (R.  a  '81,  253.)  Hooh,  v.  York,  4-636,  '53. 

4057.  Coeta  of  relator.  Suits  upon  official 
bonds  of  public  officers  are  within  provision  of 
lee's  5  and  10  of  c.  47  of  RB. '43.  Debt  upon  offi- 
cial bond  of  ajustice.  DamagesassessedatSHand 
jn^ment  for  plaintiff  accordin^y,  and  against 
relator  for  costs.  There  appearing  to  have  been 
no  reduction  by  way  of  set-off.  Hdd ;  that  judg- 
ment against  relator  for  costs  was  right,  ^ate  v. 
Jfiwa,  '52. 

4058.  Suit  may  be  brought  on  bond  of  a  for- 
mer township  trustee,  on  relation  of  his  suc- 
cessor, as  township  and  school  trustee,  for  funds 
of  civil  and  school  townships,  which  such  for- 
mer trustee  had  fiuled  to  pay  over.  JIofrtBsm  T. 
fltaie.  «0-26,  77. 

4059.  Actlonon  bond  of  an  assignee,  given 
nnder  eec.  3,  act  of  Mar.  6,  '59,  (1  B.  S.  '76,  142; 
K.  8.  '81,  2664,)  providing  forvoluntory  assign- 
ments, must  be  brought  in  name  of  state,  upon 
relation  of  interested  party.  Jddfcaonv.iicMMdi, 
fi»-116,'77.  Cf.«6-273. 

4090.  AcUon  on  bond  of  treasurer  of  Jay 
ooOD^fornot  paying  over  to  treasurer  of  Black- 
ford county,  part  of  surplus  revenue  under  act 
of  '44,  is  properly  brought  «z  re£.  county  tieas- 
uer.  Suoit^.  Kofotf,  8  Blf.  2, '46. 

4081.  AeUoBHWBstpredeeeMwr.  A  town- 


ship trustee  is  a  proper  relator  to  sue  on  of- 
ficial bond  of  his  predecessor,  to  recover 
moneys  due  either  to  civil  or  school  township. 
When  he  sues  "only  as  trustee  of  township,"  he 
can  not  recover  funds  belonging  to  school  town- 
ship.  iSlAiunstev.jSiafa,  4 7-465,^74.  Cf.  76-440. 

Till.  Proof. 

4062.  General  denial.  It  was  agreed  "  that 
bond  was  executed,  as  set  out  in  complaint." 
Nevertheless,  bond  must  be  introduced  into  evi- 
dence. Sfitimm-  V.  ^nOi^  65-82,  '76;  Stale  t.  Sot' 
rtU,  60-381,  '78. 

IX.  Condderation. 

4068.  Consideration.  Bonds  for  payment  of 

money,  like  bills  of  exchan^  and  notes,  import 
a  consideration,  and  no  consideration  need  be  al- 
lied. SaJcer  v.  Bd.  Corn's  Wa^ington  Co.,  55-497, 

4064.  Concurrent  acts.  A  executed  to  B  a 
bond,  conditioned  that  A  would  not  sell  intoxi- 
cating liquorB  in  a  certain  place.  The  expressed 

consideration  therefor,  was  the  execution  of  a 
like  bond  by  obligee  to  obligor.  Hdd;  bonds 
were  independent  of  each  other.  Performance  of 
conditions  of  the  one,  was  not  a  condition  pre- 
cedent to  performance  of  the  other.  Execution 
of  each  was  consideration  for  the  other.  McAJr 
uler  v.  f/owefl,  42-15,'73. 

4065.  Appeal.  Consideration.  Estoppel. 

Suit  upon  a  bond  executed  to  procure  an  appeal 
to  Franklin  C.  C,  from  award  rendered  against 
White  Water  Valley  Canal  Company,  for  dam- 
ages occasioned  by  construction  of  canal.  Award 
was  rendered  and  filed  in  office  of  secretary,  who 
was,  under  provisions  of  charter  of  company,  a 
pro  Aoc  justice  of  peace.  Judgment  was  ren- 
dered, on  appeal,  for  amount  of  award,  and  was 
alleged  to  be  unpaid  and  unreversed.  Defend- 
ant answered,  titat  award  from  which  appeal 
was  taken  was  irre^lar  and  illegalj  and  hence 
appeal  bond  was  without  consideration.  Held; 
if  award,  from  which  appeal  was  taken,  was  void, 
appeal  bond  was  not,  for  that  reason,  without 
consideration.  Held;  removal  of  cause  from 
secretary's  court  to  C.  C,  where  it  would  stand 
for  trial  de  novo,  was  a  sH)od  consideration  to 
support-appeal  bond.  Held;  surety  on  bond 
could  not,  in  this  suit,  go  behind  jndgntent  in 
C.  C.   Butter  V.  Wadlei/,  15-502,  '60. 

X.  Term  of  Liabllltr. 

SeeOffieen  IX. 

4066.  Bonds.  OfRclal.  Sureties  can  not  be 
held  bound  for  a  longer  period  tlian  that 
limited  by  their  ondertakingB,  which,  as  against 
them,  are  to  be  construed  strictly.    Vrmaton  v. 

Slate,  78-175,  '80. 

4067.  A  constable  was  elected  to  office  for 
term  of  one  year  from  March  3,  '75.  His  bond 
was  executed  for  faithful  performance  by  him 
forsuch  time,  "  until  his  successor  shall  be  elected 
and  qualified."  On  second  Tuesday  in  October, 
'75,  a  township  election  was  held.  In  October, 
76,  an  execution  was  placed  in  his  hands.  In 
November,  same  year,  he  collected  monev  there- 
on, and  converted  it  to  his  own  use.  Complaint  on 
bond  to  recover.  There  was  no  averment  to  show 
tkiUnotyeeemr  had  beat  deeiedaadqaaiified.  Held; 
complaint  bad.  It  must  be  presumed  that  nuHU^ 
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iras  conrerted  after  his  tenn  had  expired,  and 
his  successor  elected.     VntuHan  v.  Siaie,  7S- 

175,  '80. 

4068.  Term  of  office.  Sureties  on  official 
bonds  of  an  officer,  whose  term  of  office  con- 
tinues until  hia  successor  is  duly  qualified,  are 
liable  until  such  successor  is  elected  and  auali- 
fied ;  also,  when  he  is  his  own  successor  ana  does 
not  qualify  within  time  required  by  law.  SluU 
T.  Berg,  56-496,  75 ;  Butler  v.  iState,  80-169,  '63. 

4069.  Suit  npon  official  bond  of  a  county 
treasurer.  Condition  of  bond  was,  that  treasurer 
should  pav  over,  according  to  law,  all  money 
that  should  come  into  his  hands.  Court  in- 
structed jury  as  follows:  "If  CotA,  at  expira- 
tion of  his  term,  was  a  defaulter,  and,  being  his 
own  successor,  used  funds  tliat  came  to  hii>  hands 
during  second  tenn,  to  pay  balance  against  him 
at  end  of  his  Hrst  term,  sureties  in  first  bond  are 
discharged,  and  sureties  in  Hecond  bond  are  liable 
for  money  thus  appropriated."  Held;  instruc- 
tion correct.    Cook  v.  Sltde,  1^154,  '59. 

4070.  Act  of  I5th  of  February,  '41,  by  which 
agents  of  surplus  revenue  were  continned  in 
office,  was  a  new  appointment;  and  for  subse- 
quent defalcations  of  any  such  agent,  his  sureties, 
in  a  bond,  given  previously  to  such  appointment, 
are  not  liable.    MuUikin  v.  Stale,  7  Blf.  77,  '44. 

4071.  Debt  against  a  sherifl'and  his  sureties, 
on  a  bond,  datetlin  March,  '20,  conditioned  for 
faithful  discharge  of  sheriff's  duties  until  the 
then  next  August  election,  and  until  his  suc- 
cessor should  be  elected  and  qualified.  Declara- 
tion assigned,  as  a  breach,  that  sherifi'had  failed 
to  pay  over,  etc.,  revenue  of  county  for  year  '22, 
without  an  averment  that  no  successor  to  sher- 
ifT  had  been  elected.  Heid;  declaration  con- 
tained no  cause  of  action  against  sureties.  Bany 
V.  Governor, 4  Blf.  2, '35. 

4072.  Although  sheriff,  in  such  a  ease,  may 
liave  been  elected  his  own  successor,  and  may 
have  n^lected  to  qualify,  under  new  appoint^ 
ment,  still  his  sureties  in  bond,  on  which  suit 
"Was  brought,  are  not  liable  for  his  acts  after  he 
had  received  his  new  commission.  Id. 

4073.  Whensuretyof  aguardian  applies  to  be 
discharged  from  further  responsibility,  and  a 
further  bond,  with  additional  surety,  is  thereupon 
given,  surety  in  new  bond  is  liable  for  previous, 
as  well  as  subsequent  defalcations.  Annetrongv. 
JStaie,  7  Bll  81,  ^44. 

4074*  Executor's  bond  was  conditioned,  that 
if  A  should  well,  etc.,  perform  his  duties,  etc.,  as 
«xecutor  of  B,  deceased,  then  bond  to  be  void, 
«tc.  Held;  surety  not  liable  for  any  previous 
acts  of  execator.   State  v.  Hood,  7  Blf.  128,  '44. 

4075.  Trustee.  Term  of  office  of  a  town- 
ship trustee  expired  at  moment  his  successor  was 
-elected  and  qualified,  and  it  makes  no  difierence 
-whether  hia  successor  actually  took  possession  of 
his  office  at  time  he  qualified  or  not.  Liabilities 
of  sureties  of  successor  commenced  as  soon  as  he 
■qualified.  liabilities  of  sureties  of  retiring  offi- 
■cer  ceased  at  moment  of  time  when  liabilities  of 
successor  commenced,  and  not  liable  for  any  act 
of  retiring  officer,  after  such  time,  in  borrowing 
money  in  his  official  capacity  for  his  private 
Mse.   Steinbaek  v.  State,  88-483,  '72.  Cf.  75-518. 

4076*  Conversion,  by  a  guardian  of  proceeds 
of  real  estate  sold,  works  a  forfeiture  only  of  ad- 
ditional bond  given  to  secure  such  proceeds. 
Xoion/  V.  SlaU,  64-421,  '78. 

407  7.  A  &ew  bond,  given  in  place  of  original 
bond,  is  prospective  only.  Id. 


4078.  Old  bondsmen  remain  liable  for  prior 
breaches,  and  are  released  only  from  sabsequoit 
breaches.   State  v.  Ftu/e.  ii9-20^, '7fi. 

4079.  A  constable,  though  he  had  changed 
his  residence  to  another  county,  is  tide  Jiulooi&- 
cer,  and  his  sureties  remain  liable  on  his  bond 
for  his  misfeasance  in  office,  until  his  term  has 
expired,  or  until,  by  direct  proceeding  he  is, 
ousted  of  his  office.  His  rights  to  office  can 
not  be  questioned  collaterally.  Case  v.  SUUe,  69- 
46,  '79. 

XI.  Becitals.  Estoppel. 

4080.  Estoppel.  BeeitaU  la  bond.  Obligors 
to  a  bond  under  seal,  reciting  that  consideration 
of  it  was  conveyance  made  to  obligors  by  hus- 
band of  obligee,  are  estopped  from  denying  truth 
of  such  recitals.    Qvard  v.  Bradley,  7-600,  '56. 

4081.  When  a  partv  makes  an  admission  in 
an  instrument,  under  his  hand  and  seal,  he  is 
estopped  from  dlRputing  what  it  recites.  If  he 
executes  a  bond,  reciting  that  a  certain  judgment 
was  rendered  in  a  certain  action,  conditioned  to 
pay  such  judgment,  he  is  estopped  from  denying 
that  there  was  snch  a  case  and  judgment. 

We  V.  So/e,  4  Blf.  436,  '37. 

4082.  Estoppel.  Makers  of  an  official  bond, 
given  b^  a  constable,  are  estopped  from  denying 
r^lanty  of  a  judgment,  by  naving  acted  upon 
execution  issued  for  its  collection,  and  collected 
money  thereon.  .MttoeTiAo&ter  v.  Strfe,  87~457,'71. 

4086.  Where  a  sheriff  has  collected  money 
on  an  execution,  it  is  not  for  him,  in  an  action 
on  his  official  bond,  to  say  that  writ  was  illegal 
or  unauthorized  by  judgment.  SAaie  v.  .Hiobs,  2 
Blf.  336,  '30. 

4084.  Mistake.  If,  in  a  suit  on  bond  for 
prison  limits,  alleged  breach  be  an  escape  before 
passage  of  act  of  '42,  abol  ishing  impnsonment 
for  debt,  a  plea,  reiving  on  that  act,  is  bid.  Bauen 
V.  GiwAam,  6  Blf.  453,  '43. 

4085*  Declaration  described  judgment  under 
which  imprisonment  took  place  as  of  a  certain 
day  and  amount,  and  averred  that  Judgment  vae 
erroneously  recited,  in  condition  oi  bond,  as  of  a 
different  day  and  amount  (setting  them  out). 
Held;  declaration  bad,  on  general  demurrer. 
Held:  such  mistake  in  recital  in  condition  of  bond 
might  be  corrected  by  a  court  of  chancery.  Held; 
declaration  in  suit  on  bond  might  describe  con- 
dition without  noticing  mistake  in  recital,  and 
defendant  would  be  estopped  from  showing  judg- 
ment to  be  difi'erent  from  that  recited,  id. 
8BIL206. 

XII.  Bond  of  Indemnity. 

4086.  Bight  of  action.  Benefit  of  third  pai^ 
ties.  A  executed,  for  value,  hisnote  to  B.  A  and 
G  indorsed  it.  Before  maturity  of  not^  A  sold 
certain  property  to  The  S.S.P.M.  Ass.,  which  ex- 
executed  to  him  a  bond,  with  sureties,  wherein  it 
"  assumed  and  agreed  to  pay  said  note  as  part  of 
purchase  money,  togetner  with  other  notes. 
Bond  provided,  "  Now,  if  said  association  shall 
well  and  truly  pny,  or  cause  to  be  paid,"  the 
several  notes  mentioned,  this  bond  shall  be  void. 
But  if  said  A  "shall  be  compelled  to  pay  said 
notes  executed  by  him,  or  any  part  thereof  tta- 
sumed  by  this  association,  said  A  ma^  have  his 
action  on  this  bond,"  against  this  association,  and 
individuals  joining.  Action  by  B  on  note  and  on 
bond.  Note  was  unpaid.  IfeU/ obligee  of  bond 
ooold  maintain  action  thereon  against  all  <iti&' 
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-gaa  witbout  haviag  been  compelled  first  to  paj 
note.  Note  was  also  debt  of  principal  obligor. 
■(^Ugation  of  principal  was  also  that  of  his 
surety.  Held,-  judgment,  as  to  interest  and  waiver 
•of  TaJuation  laws,  on  bond,  could  besueh  as  note 
-snthoriied.  HeU;  B,  in  equity,  had  a  right  of 
-action  on  bond,  as  it  was  made  for  hu  benefit. 
Held;  action  proper  to  adjust  rights  of  all  par- 
ties. Sotdkgide  Pwning  MUl  Asa.  y.  Ouiler  A  Sax- 
.idge  Ltaaber  Co.,  «l-560,  '78. 

4087.  Aeti«n  on,  bjT  third  party.  Assigneeof 
a  bankrupt  estate,  having  filed  bis  report  that  he 
had  negotiated  sate  of  such  real  estate,  subject  to 
lieu  of  a  certain  mortgage  and  taxes,  court  made 
an  entry  theret^  and  ordered  said  assignee  to 
*'inaI[e8«ldsaleaponterms"reportcd,  purchaser, 
"by  a  proper  instrument,  covenanting  to  pay  in- 
CDmbrances  thereon."  A^ignee  conveyea  as  or- 
dered, and  purchaser  executed  a  bond  assuming 
"  as  a  part  of  purchase  consideration,  payment  of 
all  taxes,  liens  and  incumbrances,  of  any  and  all 

'  descriptions,  on  and  against  said  lands.  Action 
against  purchaser  on  such  bond,  by  holder  of 
penonal  judgment  which  was  a  lien  upon  land 
oeforeowner  becamebankrupt.  ife/d;  such  bond, 

■except  as  indemnity  to  estate,  is  binding  only 
ior  payment  of  liens  provided  for  in  order  of 
Bale;  and  plaintiff  can  not  recover.    Young  v. 

.&A/os«er,«&-225,  '79. 

4088.  Fraodolent  representations  as  to  the 
amount  of  liabilities  to  be  secured  by  a  surety 

■on  an  indemnity  bond,  made  by  payee,  is  a  good 
•defense  to  an  action  against  sucE  surety.  Fkk- 
.tem  V.  Jatut,  87-119,  'tI. 

4089.  Answer,  setting  up  such  defense,  with- 
•oot  an  averment  of  fraud,  is  bad.  Id. 

4090.  That  payee,  by  parol,  guaranteed  that 
amount  of  liability  could  not  exceed  a  certain 

:  sum,  no  such  guarantee  being  in  the  bond,  is  no 
■  defense.  Id. 

4091.  Section  SOS.  An  assigneeof  a  deposit 
in  a  bank,  where  no  certificate  of  deposit  had 
been  given,  in  an  action  against  bank  for  amount 
'Of  deposit,  assignor  being  a  party  and  "not 
foand,"  can  not  be  required  to  give  an  indemni- 
fying bond.  Section  202,  2  G.  &  H.,  153,  does  not 
apply,  as  bank  was  not  examined,  and  pleading, 
did  not  admit  that  bank  held  as  tnistee.  Swtn- 
gU  V.  Bank(^Staie  of  Indiana,  41-423,  '72. 

4082.  Indemnity.  Perfttrmance  of  eondi- 
tton*  Action  by  A  on  a  bond,  made  payable  to 
A  and  many  others,  in  consideration  that  A  and 
-others  will  pay  certain  sums  of  money  assessed 
against  them,  and  upon  condition  that  a  certain 
railroad  shall  not  becomplet«<l,  and  cars  running 
'On  same  to  a  certain  town,  by  a  certain  time. 
Amounts  to  be  paid  to  A,  and  the  others,  would 
be  assessed  amounts  paid  respectively  by  them 
towards  construction  of  such  railroad.  HeU!; 
complaint  insuflicient,  if  it  dues  not  allege  that 
entire  amount  to  be  paid  by  all  payees  had  thus 
been  paid.    ITieka  v.  Zion,  68-548,  '77. 

4093.  When  instrument  deviates  the  least 
from  a  simple  contract  to  indemnify  itj^ainst  dam- 
age, even  where  indemnity  is  sole  object  of  con- 
tract, and  where,  in  consequence  of  primary 
liability  of  other  persons,  actual  loss  may  be 
sQstained,  general  rule  is  that  measure  of  dam- 
is  actual  compensation  for  probable  loss. 
T.  MeJttUiA,  i%-&29,  '64. 

Xin.  Himotpal  ud  Owpontfon  Bonds. 

4094.  Bonds  iaaiied  by  city,  payable  to  bearer, 


and  reciting  on  their  face  that  they  were  issued 
according  to  act  of  March  14,  '67,  "and  in  pur- 
suance of  proper  petition  and  order  of  common 
council  of  saicf  city,  dated  25th  day  of  December, 
'68,  making  a  sulMcriptioo  in  bonds  of  said  city 
to  aid  in  construction  of  Mount  Vernon  and 
Orayville  railroad,  now  consolidated  with,  and 
forming  a  part  of,  Chicago  and  Illinois  Southern 
tailroaa,  in  bands  of  bona  fide  holders,  for  a  con- 
sideration, are  placed  on  footing  of  bills  of  ex- 
change.    CUy  Aft.  Vemon  v.  Bovey,  52-563,  '76. 

4095.  Consolidation  of  donee  company  with 
another  before  delivery,  but  after  suoBcnption, 
does  not  change  principle.  Id. 

4096.  Ultra  Tire.  M.  A  F.  B.  Co.  issued  cer- 
tain bonds,  payable  to  order  of  M.  A  I.  B.  Co., 
for  purpose  of  borrowing  money  to  complete  road 
of  former  company.  Bonds  were  delivered  to 
Madison  company,  and  were  indorsed  and  guar- 
anteed by  that  company,  and  sent  to  its  agent 
at  Xew  York  for  sale.  Agent,  in  a  circular  of- 
fering bonds  for  sale,  represented  that  they  were 
owned  by  Madison  company.  Suit  by  holders 
of  bonds  against  M.  &  1.  B.  Co.  upon  Its  gnar* 
anty.  Held;  it  is  within  corporate  powers  of  H. 
<&  1.  R.  Co.  to  sell  and  guarantee  bonds,  held  1^ 
it,  in  usual  course  of  its  business.  ifeU  /  as  con- 
tract of  guaranty  upon  bonds  was,  upon  its  face, 
such  a  contract  as  company  had  powertomake, 
fact  that  guaranty  was,  in  this  case,  made  for  a 
purpose  not  authorized  bv charter  (as  for  accom- 
modation of  another  road),  could  not  affect  right 
of  a  bona  fide  holder,  without  notice,  to  recover 
upon  it.  Held;  general  agent  of  a  corporation, 
clothed  with  certain  powers  by  charter,  or  law- 
ful act  of  corporation,  may  use  those  powers  for 
an  unanthoriKcd,  or  even  a  prohibited  purpose, 
in  his  dealings  with  an  innocent  third  party, 
and  yet  corporation  be  held  liable  for  his  acts. 
Madiaon,  etc,  S.  QhY.  liorwieASBtmauSoeietif,  84- 
467,  '65. 

4097.  As  to  oommercial  paper,  Uils  overrates 
or  qualifies  the  following:  under  original 
charter  of  Indianapolis  and  Bellefonulne 
Railroad  Company  that  corporation  had  no 
general  power  to  execute  promissory  notes  and 
bills  of  exchange.  Smeaa  v.  IndUMaaoliB,  etc., 
Cb..  11-104,  '58. 

4098.  Company  was  chartered  for  specific 
purpose  of  constructing  a  railroad  from  Indian- 
apolts  to  Ohio  state  line,  to  connect  there  with 
a  certain  Ohio  railroad ;  and  no  express  power 
to  execute  bills  and  not^  being  given,  they  could 
only  make  such  as  might  be  necessary  or  proper 
in  carrying  through  that  undertaking.  They 
could  not  execute  accommodation  paper,  or 
paper  to  aid  an  undertaking  not  contemplated 
by  their  charter;  and  such  paper,  if  executed} 
would  be  void  in  hands  of  an  assignee.  Id. 

4099.  The  I.  &  B.  B.  Co.,  by  acting  under 
section  3  of  general  railroad  act  of  '53,  accepted 
same  as  an  amendment  to  ^eir  charter.  Under 
their  charter,  as  thus  amended,  they  may  exe- 
cute notes  or  bills  to  pay  expense  of  altering 
gauge  of  another  railroad,  to  enable  them  to 
transport  freight  and  passengers  over  it  In  their 
own  cars ;  and  their  hills  accepted,  on  SQch  a 
consideration,  would  be  valid.  Id 

4100.  Bona  fide  holders.  That  bonds  which 
had  been  passed  by  a  B.  B.  company,  in  good 
faith,  in  usual  course  of  business,  to  A,  for  work 
done  by  him  on  road  in  Indiana,  their  value 
could  not  be  impaired  by  notice  to  a  sabeeqnent 
purchaser  therec^  of  an  oatstanding  equiQr,  in 
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handi  of  traetee,  who  had  certified  title  of  mort- 
gage lands,  for  purpose  of  giving  them  currency. 
ikmpU  V.  Bow,  24-208,  '65. 

4101.  Corporation  bonds.  Negotiability. 
Bonds  of  R.  ft.  companies  are  not,  it  seems,  ex- 
actly governed  by  law  merchant.  But  they  pass 
by  delivery,  iilie  bank  notes,  and  are  entitled  to 
all  privileges  of  commercial  paper.  Jurtel.  E. 
Co.  V.  Cknaijf,  1»-161,  '59.   Cf  22-88. 

4102.  Manlclpal  eorporattoB  bonds,  pay- 
able to  bearer,  are  commercial  paper.  Boardf  etc, 
V.  Bright,  18-93,  '62. 

4105.  Bonds,  issued  undersection  22  of  planlc- 
road-  act,  (1  G.  &  H.  479,)  made  payable  to  bear- 
er, are  negotiable.  Hea  ABtanp,  e(e.,  Oo.  y.  Smiih, 
2»-353,  '64. 

4104.  Coupons  for  payment  of  interest,  exe- 
cuted at  same  time,  attached  to,  and  referred  to 
in,  municipal  corporation  bonds,  and  referring 
to  bonds,  are,  when  detached,  negotiable,  and 
when  matured  action  may  be  brought  on  them 
against  corporation,  provided  corporation  has 
power  to  issue  such  bonds.  Town  Vieero  v.  Ciy- 
ford,  5»-191,  '76. 

4105*  Bonds  issued  by  county  commissioners, 
for  purposes  of  constructing  county  buildings, 
must  bear  interest  payable  annually.  1^  for  a 
less  period,  their  issuance  may  be  enjoined.  Stat- 
ute must  be  strictlv  complied  with.  English  v. 
Smoek,  84-115,  '70.  '  Cf.  4fe-562.  674. 

4106.  That  county  bonds  have  passed,  by  as- 
Btgnment,  into  hands  of  bona  fide  holders,  does 
not  deprive  county  of  any  defense  which  it  would 
have  against  parties  to  whom  they  were  issued. 
Bd,  Corn's  Madiaan  Qmaty  v.  Brown,  2S-161,  '67. 

4107.  State  bonds.  Improvement  loan. 
Mandate.  Act  of  Dec.  12,  '72,  authorizing  and 
empowering  governor,  attorney  general,8ecretary, 
ana  treasurer  of  state  to  redeem  certain  bonds  oi 
state,  is  mandatory  upon  them,  after  they  had 
determined  in  favor  of  genuineness  and  validity 
of  bonds  and  coupons.  They  had  no  discretion. 
Mandate  would  he  against  them  to  enforce  per- 
formance.   Gray  v.  iSate,  72-567,  '80. 

4108.  They  are  authorized  to  pay  interest  ac- 
crued on  principal  and  coupons.  Id. 

4109.  It  would  seem  that  United  States 
bonds  can  not  be  taxed  under  state  authoritr. 
City  Madiaon  v.WhUney,  21-261,  '63.  Thev  can 
not  be  taxed.  Wright  v.  Stiiz,  27-338,  '66";  40- 
491. 

4110.  Nor  shares  of  national  banks.  Id. 

4111.  Capital  of  a  bank,  invested  in  U.  S. 
bonds,  maybe.  Id.  (H'Aita^T.  Citty  Jfacfiaon,  2&- 
331,  eoalra.) 

BOUNDARIES. 

4112.  Ofmnnicipallties.  Chan^of.  Power 
to  annex  territory  and  change  boundaries  of 
counties,  townships  or  municipalities  is  a  com- 
mon law,  and  a  statutory  principle.  Sib  v.  City 
IiuHatimolis,  S&-615,  '77. 

41  IK.  Where  adjoining  landed  proprietors 
a^ree,  by  parol,  upon  a  boundarpr  between  them 
different  from  true  boundary,  without  any  con- 
sideration, except  mutuality  of  agreement,  it  is 
not  binding,  nnless  acted  upon  to  such  an  ex- 
tent as  to  make  it  inequitable  for  either  party  to 
set  up  true  boundary.  Myer$  v.  Jotauoa,  15-261, 
'60. 

4114*  A.  bonndnry  fixed  by  county  surveyor, 
in  preienoe  and  by  request  of  parties  mterested, 


will  be  held  to  be,  prima  facie,  correct  AAe 
ZonAam,  &434,  '54. 

4115.  Instructions  asked,  "To  make  a  line 
between  parties  on  supposed  fence,  by  consent- 
and  agreement,  it  must  oe  shown  that  this  fence 
— pretended  line — had  a  fixed,  certain,  and  estab- 
lished locality,  and  if  pretended  fence,  or  line, 
was  shifting,  jury  could  not  find  for  plaintifil 
ife&£;  correctly  refused.  Wii^  v.  Doe,  2-230, '50. 

4116.  Parol  evidence  to  admissible  to  ex- 
plain uncertain  expressions  concerning  bound- 
aries of  a  grant.    Harris  v.  Doe,  4  Blf.  369,  '37. 

4117.  Original  descriptions  of  public  lands^ 
made  by  surveyor-general  from  field  notes  of  dep- 
uty surveyor,  and  plats  showing  such  divisions, 
are  evidence  as  to  their  boundaries;  also,  duly 
authenticated  copies  of  such  descriptions  and 
plats.  Doe  v.  BiUreth,  2-274,  '50.  It  is  donbted 
whether  original  field  notes  of  deputy  sorveyon- 
are  evidence  of  such  facts.  Id, 

4119.  Where,  in  a  survey,  boundary  Iineft< 
were  not  traced,  nor  half-mile  comers  established,, 
and  wliere  there  was  a  deficiency  in  amount  ot 
lands  of  adjoining  owners,  such  deficlencv  should 
be  divided  pro  rata  Iwtween  them,  and  bounda' 
ty  set  accordingly.  An^v.  C%amUtn,20-33,'63^ 


B01T19TIB8. 

4119.  Commissioners  of  county.  Repeal  of 
order.  An  order  was  passed  by  board  of  com- 
missioners, that  thev  agree  and  do  give  to  each 
volunteer  from  said  county,  under  the  present 
call,  etc.,  "a  certain  sum  of  money,"  upon  the 
full  quota  being  made  "up  and  mustered  into 
service."  This  order  was  amended,  "so  that  each 
man  volunteering,  and  being  legally  mustoed 
into  service,  shall  be  entitled  to,  and  receive,  a 
warrant  on  the  treasury  for  one  hundred  dol- 
lars." It  was  keid;  that  where  a  citixen  of  said 
county  volunteere<l  while  these  orders  were  in 
force,  and  was  mustered  in  and  credited  to  saidi 
county,  he  is  entitled  to  the  bounty.  Bd.  Om'*- 
M  Co.  V.  Wood,  89-345,  '72;  Moon  t.  Bd.  Cbn's 
Monroe  0>.,  69-616, '77. 

4120.  Amended  order  did  not  take  away  right 
to  bounty  given  by  original  act,  but  left  out  con- 
dition as  to  quota  in  rail.  Bd.  Gm't  Monroe  Oiu. 
V.  Wood,  impra. 

4121.  Though  latter  act  required,  in  payment 
of  such  bounty,  "  said  warrant  to  be  issued  when- 
ever satisfactoiy  proof  is  made  to  auditor  that 
said  volunteer  has  been  mustered  into  service  of 
U.  S.,  such  proof  was  not  a  condltioa  preee*- 
dent  to  right  to  receive  bounty,  or  to  his  right 
of  action  therefor.  Id. 

4122.  Though  such  orders  were  repealed  by 
later  order  of  March  11,  '64,  which  directed 
"  that  no  order  or  warrant  be  issued"  to  any  vol- 
unteer, no  right  acquired  under  former  order* 
could  be  or  was  defeated.  Id. 

4123.  It  seems  that  one  doing  an  act,  the 
performance  of  which  entitled  him  to  a  bounty^ 
IS  entitled  to  bounty,  though  he  at  time  of  per- 
formance acted  without  any  knowledge  of  ofler- 
of  bounty.  Bd.  Corn's  Monroe  Go.  v.  Wood,  3f- 
34o,  '72. 

4124.  Thui  is  the  rule  with  rewards.  Dov*- 

kins  V.  Sappington,  26-199,  '66. 

4125.  Conditions.  Drafted  men.  Commis- 
sioners, for  purpose  of  devising  ways  and  means, 
of  filling  her  quota  of  men,  to  fill  which  a  draft, 
was  about  to  take  place^  ordered  a  bounty  to  be 
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paid  to  each  man  mustered  into  service  and 
credited  to  county,  to  be  not  paid  till  fnW  quota 
of  men  for  000017  been  secured.  Necessary 
number  of  men  was  not  obtained  and  draft  took 

Elace.   Held;  drafted  men  not  entitled  to  this 
Duntr.   McOuaig  v.  Bd.  Cornet  Wkita  Cb.,  48- 
222,  '74. 

4136.  Commissioners  ordered  "that  there  be 
paid,  *  *  *  to  each  volunteer,  being  a  resident 
of  connty,"  who  might  enlist  therefrom,  *  *  * 
under  such  call,  while  quota  remained  unfilled, 
a  certain  sum,  "  after  volunteer  produces  a  cer< 
tificate  from  mustering-in  officer,  showing  that 
be  is  actually  in  service."  Held;  complaint  to 
recover  such  bounty  was  good,  without  showing 
a  certificate  from  such  olHcer,  which  was  mere 
matter  of  proof,  and  might  be  supptied  by  other 
1^1  evidence.  Bd.  Corn's  Grant  Co.  v.  'Woods, 
69-356,  '79. 

41S7.  Muster-rolls.  S.  C.  roast  take  notice, 
as  part  of  history  of  state,  that  during  and  since 
late  rebellion,  adjutant  general  has  made  records 
of  muster-rolls  01  different  regiments  of  Tolun- 
teers  furnished  by  this  state,  in  military  service 
of  United  States-  Bd.  Corn's  Monroe  Co.  v.  J/ay,  67- 
662,  79. 

4128.  Action  to  recover  bounty  offered  by 
ccranty  for  enlistment  in  late  rebellion.  Held; 
a  copy  of  military  records  of  state,  certified  to 
by  adjutant  general,  is  competent  evidence  to 
snow  enlistment,  mustering  and  discharge  of 
plaintiff  in  any  of  such  regiments.  Held;  mere  fact 
that  term  of  oflBce  of  adjutant  general  had  ex- 

Sired  before  his  certified  copy  was  offered  in  evi- 
ence,  does  not  invalidate  such  copy,  nor  render 
eridence  incompetent.  Heid;  a  certified  copy  is 
mfficient,  though  a  copy  of  a  copy.  id. 

4129.  Soldiers,  lets  for  relief  of.  Act  of 
Dec  20,  *65,  repealed,  by  provision  of  section  1, 
act  of  March  4,  '65,  for  relief  of  families  of  sol- 
diers, etc.,  and  by  its  remaining  sections  con- 
tJDued  in  full  force  a  greater  portion  of  said  act 
of  March  4th.  It  required  that  taxes  collected 
Bhould  be  retained  in  several  county  treasuries, 
and  be  under  control  of  coramissinnerti,  subject 
to  provinons  of  both  acts.  One.of  provisions  of 
laUer  act  was,  that  all  disbursements  of  funds,  to 
persons  enumerated  in  repealed  act,  shall  cease, 
on  and  after  3d  of  March,  '66.  Held;  none  of 
persons  so  enumerated  can  ctnim,  as  a  matter  of 
right,  any  portion  of  such  fund,  after  said  lim- 
ited time,  although  claim  may  be  for  time  that 
elapsed  prior  thereto,  if  claim  is  made  after  said 
time.  Held;  section  5  of  latter  act  allowed  com- 
missioners  discretionary  power  to  make  allow- 
SDces  (or  such  claims.  Sam  t.  Bd.  Om't  Monroe 
Co.,  89-40, 12;  (Bd.  Om'M  Ctmfon Co.  v.  MeDowell, 
80-87,  '68,  overruled;)  Bd.  Om't  Jaektm  Co.  v. 
EUUitL  89-191. 

4180.  Distribution  of  revenue  collected  by 
said  act  of  March  4,  '65,  to  families  of  soldiers 
entitled  thereto,  was  a  matter  of  duty  and  not  of 
discretion,  on  part  of  commissioners,  and  con- 
tinned  up  to  3d  (Monday)  of  March,  '66.  Bd. 
OmU  Flai/d  Co.  v.  Lave,  28-198,  '67. 

4181.  Connty  bonds.  Act  of  March  3,  '65, 
legalizing  orders  of  board  of  commissioners,  al- 
lowing soldiers'  bounties  related  back  to  time 
orders  were  made,  and  made  such  orders  valid, 
as  if  board  had  then  possessed  necessary  power. 
Suae  V.  Bueklee,  89-272,  '72.  Also  for  "appro- 
prialions  made"  prior  thereto.  MWer  v.  Bd. 
tSm's  Aitaom  Co.,  29-75,  '67. 

41S2.  Snch  orders  of  board,  though  erroneous, 


appropriating  mon^  and  directing  auditor  to 
issue  his  warrant  therefor,  unappealed  from,  can 
not  be  questioned  by  auditor  (when  board  has 
authority  on  subject-matter).  Sate  t.  fudtfes, 
supra. 

4183.  Place  of  master.  Muster-in-roll, 
showing  place  of  residence  of  a  volunteer  soldier 
at  time  fie  was  mustered  into  service,  will  not 
warrant  a  finding  that  he  was  mustered  intoser- 
vice  to  credit  of  township  of  his  residence.  DrtUtr 
V.  Hunt,  85-507,  '71. 

4184.  Collateral  Promise.  If  a  body  of 
people,  at  a  public  meeting,  promise  a  volunteer 
a  certain  bounty,  and  A  guaranteed,  or  warrant- 
ed, that  bounty  so  promised  should  be  paid,  con- 
tract of  A  was  collateral,  and  not  binding,  un- 
less in  writing.    l}rul>fv.  Hunt,  supra. 

4185.  Constrnctlon  of  order.  Action  against 
a  county  to  recover  bounty.  Board  of  commis- 
sioners promised,  by  an  order  to  that  effect,, 
there  should  be  paid  a  certain  bounty  to  every 
man  who  should  volunteer  in  Rush  county,  and 
for  whom  county  should  be  credited,  to  be  paid 
by  treasurer  upon  order  of  auditor,  to  be  is- 
sued when  volunteer  should  have  been  mustered 
into,  etc.;  certificate  of  mustering-in-officer  should 
be  sufficient  evidence  to  authorize  order.  On 
January  4,  '64,  it  was  further  ordered,  that  a  cer- 
tain bounty  be  paid  for  all  men  who  may  be 
credited  on  quota  of  county.  In  February,  '64, 
again  did  "  agree  to  pay  to  155  men,  or  so  many 
as  may  be  necessary  to  clear  county  from  a  draft," 
a  certain  bounty,  and  that  "  bona  fide  citizens  of 
county  are  to  have  preference,  beforeoutsiders  are 

Said.  Hdd ;  presentation  of  a  certificate  to  au- 
itor  was  not  a  condition  precedent,  perform- 
ance of  which  was  necessary  to  confer  right  to 
bounty.  If  plaintiff,  on  faith  of  the  February 
promise,  enlisted,  was  mustered  into  service,  and 
credited,  so  as  to  discharge  county  from  draft,  to 
number  of  a  man,  he  had  done  all  that  was  re- 
quired of  him  to  have  a  valid  claim  against 
county  for  reward.  Held;  production  of  cer- 
tificate was  necessary  to  authorize  auditor  to 
audit  and  allow  claim,  and  draw  his  warrant  on 
treasurer,  which  may  have  been  a  provision  for 
convenience  of  boara.  Plaintiff  could  get  his 
money  either  way.  Held ;  preference  given  to 
bonii  fide  citizens,  does  not  mean  that  outsiden 
shall  never  be  paid,  but  means,  that  "  citizens, 
who  were  to  contribute  means,  by  payment  of 
taxes,  should  be  paid  before  those  who  might  en- 
list,  and  yet  not  reside  in  county."  Bragg  v.  Bd. 
Com'i  Rush  Co.,  84-405,  '70. 

4186.  An  order  for  a  "  bounty  to  all  who  were 
duly  enlisted  and  credited  to  county,  before  dth 
d«y  of  March,  '64,  and  directed  auditor  to  con- 
tinue to  issue  certificates,  until  quota  was  filled,, 
but  not  longer."  Held;  can  not  issue  such  cer- 
tificates to  persons  who  might  enlist  afler  March 
6.   Bd.  Corn's  Miami  Co.  v.  HochsUtler.  2ft-48,  '66. 

4187.  Constrnctlon  of  order.  An  order  by 
commissioners  for  payment  of  a  bounty,  "pro- 
nded,  such  volunteer  was  duly  credited  to  quota, 
of  Carroll  county,"  and  "  that  if  any  one  so  mus- 
tered in,  shall  have  received  from  county,  or  any 
township  thereof,  any  sum,  same  shall  be  de- 
ducted from  above  amount."  Held ;  money  paid 
by  citizens  of  such  county,  or  any  township 
thereof,  out  of  a  fund  raised  by  voluntary  con- 
tribution, does  not  come  within  this  provision. 
Priest  V.  Fameman,  88-397,  '70. 

4188.  Power  to  grant  bonntles.  Legaliz- 
ing act  of  *65«    Appropriations,  made  by  a. 
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•county,  to  pay  bounties,  to  induce  volunteers  to 
enter  miliary  service  of  U.  S.,  to  satisfy  quotas 
of  troops  assigned,  to  be  raised  within  such 
county,  under  an  impending  and  unexecuted 
-draft,  were  legalized  by  act  of  March  3,  '65. 
Cq^nanv.  Kdghtley,  24-509,  '65;  Bd.  Qm'a  Mi- 
ana  Co.  T.  Beam,  26-110,  ^6b;  King  r.  Qmne, 
26-202,  '65. 

4189.  Said  aet  of  '65  does  not  legalize  ap- 
-propriations  to  reimburse  private  citizens,  for 
■voluntary  contributions  made  previous  to  such 
appropriations,  for  purpose  of  inducing  such 
volunteers,  and  to  pay  bounties  to  drafted  men, 
already  in  military  service,  and  reimburse  citi- 
:zen8  for  money  previously  expended  in  obtain- 
ing substitutes  for  tbemselves.  Such  appropria- 
tions are  void.  Oliver  v.  Kewhtley,  24-514,  '66 ; 
Bd.  CWs  Hairimn  Co.  v.  McGarly,  27-175,  '67. 

41 40.  Nor  to  reimburse  towni>hip&,  whose  quota 
Jiad  been  filled.  Bd.  Corn's  Madison  Co,  v.  Brown, 
28-161,  '67. 

4141.  Said  act  of  '65  did  legalize  appropri- 
■attons  for  bounties  to  those  volunteers  who  en- 
tered service,  as  substitutes  for  persons  liable  to 
impending  draft,  which  were  same  as  those  made 
:to  tliose  volunteers  who  were  not  substitutes. 
Bd.  Corn's  Miami  Co.  v.  Bearsa,  25-110,  '65. 

4142.  Also,  embraces  bounties  to  persons  fur- 
bishing substitutes.  Miiler  v.  Bd.  Corn's  Puijiam 
Co..  2»-75,  '67. 

4148.  Though  such  persoQ  securing  substi- 
tute had  been  drafted.  ZJeaa  v.  Bd.  Oom'a  PiUnain 
Cfa..  29-117,  '67. 

4144.  Though  qtiota  to  be  filled  was  assigned 
to  townships.  Bd.  Oom'a  fWoa  do.  v.  Omlott,  29- 
■384,  '68. 

4145.  Title  of  act  of  March  3,  '65,  legaliz- 
ing appropriations  by  county  boards,  etc.,  for 
bounties  to  volunteers,  etc.,  is  not  so  defective  as 
to  be  unconstitutional.  Coffman  v.  KeigMey,  24- 
A09,  '65. 

4146.  <{anre;  Can  a  city,  by  resolution,  bind 
itself  to  pay  bounties  to  soldiers?  Citg  indxan- 
•a^ta  V.  Jfoi^tson,  29-420,  '68.  Court  was  di- 
vided. Id. 

4147.  A  volunteer  is  entitled  to  bounty  of- 
fered when  his  enlistment  did  contribute  to  fill 
■quota  of  county  in  which  he  resided,  though  he 
had  caused  himself  to  be  credited  to  a  tmim»hip, 
v>hoK  quota  vxiaJUled,  when  provost  marshal  had 
caused  him,  without  his  consent,  to  be  credited 
to  another  townshh),  which  quota  was  not  filled. 
Bd.  Corn's  FidUm  Cb.  t.  OnsMt,  29-384,  '68. 

4148.  Quota  by  townships.  An  order  by 
board  of  commissioners  to  appropriate  a  certain 
number  of  volunteers  by  enlistment,  to  fill  quota 
of  county  under  call  of  president,  is  not  taken 
out  of  benefit  of  legalizing  act  of  March  3,  '6o, 
by  fact  that  a  portion  of  townships  in  the  county 
had  filled  quotas  assigned  to  them.  King  v. 
Coarse,  26-202,  '65. 

4140.  Fact  that  one  township  had  filled  its 
-quota  will  not  relieve  citizens  of  that  township 
from  liability  to  pay  taxes  to  meet  appropria- 
tions by  county  board  for  bounties.  Bd.  Qm'n 
Madison  Co.  v.  Brmm,  28-161,  '67. 

4150.  Bounties  to  soldiers*  famlUes,  in 
monthly  payments,  ordered  by  board  of  commis- 
sioners, was  authorized  by  act  of  May  11,  '61. 
<Act8  '61,  Spec.  Ses.,  p.  21.)  Bd.  Oon'a  Adams 
Co.  T.  Jtferts,  27-103,  '66. 

4151.  Proper  party  plaintiff  is  soldier,  who 
enlisted  in  consideration  of  such  order.  2d. 

4162*  This  order  is  a  contract  with  the  soldier 


so  enlisting,  and  can  not  be  changed,  bv  a  subee- 
quent  order,  without  his  consent.  Id.  Alao^FuTti: 
v.  ifd^  27-503,  '67. 

4158.  Discharge  is  I^ally  shown  by  certifi- 
cate issued  bv  authority  oi  rules  and  regulations 
of  army  of  tJ.  S.  Bd.  Oom'a  Adam  Oo.  v.  Mertx, 
27-103.  '66. 

4154*  Such  rulei^  etc.,  are  made  law  of  land 
by  act  of  congreBB  of  August  23,  '42.  Bd.  OaitCt 
Adaam  Co.  t  Merta,  wpra;  Bool  t.  iSttewnson,  24- 
115,  '65. 

4155.  Section  2f  act  March  8,  '65,  was  not 

intended  to  limit  amount  of  asssessment  to  pay 
yearly  appropriations,  to  one-fourth  of  amoant 
thereof,    ^ave  v.  King,  27-356,  '66. 

4156.  legalizing  acts.  Publication  oflawB. 
A  final  judgment,  enjoining  county  auditor  from 
issuing  warrants  provided  for  in  order  of  board, 
was  rendered  in  court  below,  March  4,  '65.  Act 
legalizing  such  appropriations  was  approved 
iArch  3,  '65,  and  went  into  force  from  and  after 
its  passage  and  publication  in  certain  daily 
newspapers.  Publication  was  made  March  4. 
Held  ;  legalizing  act  went  beyond  judgment,  and 
made  appropriation  legal  oo  initio,  and  thereby 
rendered  jud^ent  erroneous.  King  v.  Oiurm,  25- 
202,  '65. 

4157.  Parties.  In  September,  '64,  board  oi 
commissioners  of  Franklin  county  passed  an  or- 
der appropriating  $117,600  to  procure  volunteers 
to  fill  quota  of  county,  and  directed  auditor  of 
county  to  issue  warrants  for  that  amount.  A 
bounty  of  $300  to  each  recruit  credited  to  county 
was  authorized  to  be  paid  out  of  sum  appropn* 
ated.  Suit  by  eighty-six  persons  against  county 
board,  auditor  and  treasurer,  and  certain  other 
persons  who  set  up  a  conflicting  claim  to  fund,  to 
recover  sum  of  $25,800  of  amount  appropriated. 
Complaint  alleged  thatplaintiffs,  havingalready 
enlisted  in  volunteer  service  of  United  States,  at 
request  of  county  board,  and  of  citizens  of  coun- 
ty, and  in  consideration  that  they  should  receive 
tlieir  ;>ro  rata  share  of  said  appropriation,  agreed 
to  be,  and  were,  credited  to  quota  of  said  county. 
Held  ;  facts  averred  created  a  liability,  on  part  of 
county,  to  issue  to  plaintiffs  warrants  provided 
for  in  order  of  boara.  Hdd;  complaint  showed 
such  a  joint  interest  in  a  common  fund  as  au- 
thorized plaintifis  to  join  in  suit.  Held;  defend- 
ants were  all  proper  parties  to  a  complete  deter- 
mination of  controverey.  Young  v.  Board  Oom't 
26-295,  '65. 

4158.  Sec.  1,  act  of  Mar.  3,  '65  (acts  '65,  p. 
126),  Iwaliring  acts  of  commissioners  of  coun- 
ties in  issuing  bonds  or  orders,  and  in  making 
appropriations  for  payment  of  bounties  to  sol- 
diers m  war  of  rebellion,  legalized  any  defects 
as  to  regularity  of  sessions  of  boards  when  such 
orders  were  made.  JSiMn  v.  Bd.  Com!t  Skelby  Co., 
66-109,  '79. 

4159.  All  volunteers  credited  to  any  county, 
enlisting  after  making  of  such  orders,  and  before 
quota  of  such  county  had  been  filial,  are  enti- 
tled to  bounties  so  offered,  whether,  at  time  of 
enlistment,  they  knew  that  such  bounties  had 
been  oflered,  or  not.  Id. 

4160.  Complaint  by  A,  to  recover  amount  of 
bounty  so  offered  by  county  of  S.  Answer;  that 
before  notice  of  A'a  enlistment,  defendant  had 
paid  bounties  so  offered,  to  other  volunteers,  be- 
ing full  quota  of  county.  H^;  answer  bad; 
not  avemng  that  enlistment  of  plaintiff"  was 
subsequent  to  filling  of  quota.  Id. 

4161.  Answer  of  sUtute  of  limitations  of  six 
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^eats,  insufficient  in  such  esse;  as  order  of  rec- 
ord offering  bounty  is  basis  of  actioD.  Id. 

4162.  In  such  action,  plaintifT  is  entitled  to 
interest  on  amount  of  bounty  offered,  from  time 

■of  demand  for  such  bounty  duly  made.  Id, 

BreMkitfllarrii^CoBtnct.  See  Marriage. 

BRIBERY. 

4188.  Talne  of  reward.  An  indictment  for 
oribeiy  must  show  that  person  sought  to  be 
Imbed,  accepted  of  a  thing  of  Talne.  State  t. 
WoUb,  54-561,  76. 

4164.  A  note  executed  to  a  public  officer,  to 
influence  him,  is  void,  as  against  public  policy, 
and  of  Qo  value,  wherefore  such  officer  can  be 
■charged  with  bribery.  Id. 

4165.  An  indictment  for  bribery  need  not  al- 
leee  particular  effect  intended  bv  acceptance  of 
bnbe.    StaU  v.  WoOm.  54-561,  76. 

4166.  A  jrrosecniliif  attorney  is  an  officer 
intmsted  with  administration  of  justice,  within 
meaning  of  sec.  39,  of  act  defining  felonies,  (2 
<5.  &  H.,  250,)  and  may  be  indicted  for  bribery. 
JSate  T.  Henning,  83-189,  70. 

4167.  '*  Treating"  of  TOters  is  not  pro- 
liibited  by  law  in  this  state,  and  is  not  necessa- 
rily felonions.   HeOman  r.  ShaniUH,  60-424, 78. 


BRIDGES. 

4168.  It  l8  dnt7  of  board  of  comity  com- 
aissloners  to  cause  all  bridges  in  county  to  be 
kept  in  repair.  House  v.  Bd.  (>m'«,  60-580,  78. 

4169.  Appeal  firom  commissioners.  Action 
<tf  board  of  commissioners  in  determining  that 
public  convenience  requires  building  of  a  bridge 
at  any  point,  can  not  be  reviewed.  Bingham  v. 
Om't  JBarion  Co.,  55-113,  76. 

4170.  Bridges  over  Wabash  and  C.  Canal, 
on  state  and  county  roads,  should  l>e  ke^t  in  re- 
pair by  trustees  of  the  canal ;  on  streets,  in  cities 
and  towns,  by  latter  corporations.  Lowrey  v.  CUy 
JkbAi^  66-250,  76. 

4171.  It  Is  duty  of  cities  and  towns  to  care 
for  and  kee^  in  repair,  bridges  over  canals,  etc., 
in  their  limits.  Lawny 'r.  CHtg  Delphi,  &o-2aO,*76. 

41 72.  Board  of  commissioners  hare  no  an- 
tkorUy  to  erect  a  bridge  across  a  stream  form- 
ing boundary  line  between  two  counties,  without 
«oncarrent  act  and  resolution  of  commissioners 
«f  the  adjoining  counties.  Bromingr.  Bd.  Cbm'« 
OiKn  Co.,  44-11,73. 

4173.  Donations  for.  to  commissioners. 
Board  of  commissioners  nave  full  power  to  re- 
ceiTe,  and  aj^nopiiate,  donations  and  subscrip- 
tions for  the  erection  and  repair  of  bridges,  on 
highways  in  county.  Bingham  r.  Corn's  Marion 
Cb^  55-11 3,  76. 

4174.  Boad  owned  liy  a  corporation.  Com- 
missioners haVe  authority  to  erect  bridges  on 
line  of  a  road  owned  by  a  corporation,  which 
coltecte  toll.  Id. 

4175.  Witlidrawal  of  snltserlptlon.  One 
who  has  anbscribed  to  assist  in  construction  of  a 
bridge,  and,  on  faith  of  same,  an  expense  has 
been  incurred,  and  contract  for  construction  of 
bridge  let,  can  not  withdraw  and  rescind  his  sub- 
Kription.  Id. 

4176.  CoBStmetion  of.  Writ  of  mandate 


against  a  canal  company,  commanding  them  to 
rebuild  a  bridge,  or  show  cause,  etc.  Company 
appeared,  and  moved  to  dismiss,  on  ground  that 
their  principal  office  and  place  of  business  is  in 
a  county  over  which  court  has  not  jurisdiction. 

;  this  case  is  not  within  that  class  of  actions, 
which  must  be  in  county  in  which  subject  of  ac- 
tion, or  some  part  of  it,  arose;  nor  does  act  of 
'52,  prescribing  manner  of  proceeding  against 
canal  companies,  for  failure  to  rebuild  or  repair 
bridges,  apply  to  it.  Court  had  no  jurisdiction. 
Staie  V.  W:  V.  Canal  Co.,  8-320,  '56. 

4177.  Terre  Haute  Drawbridge  Co.  were  not 
authorized  by  charter  to  obstruct  navigation, 
while  constructing  their  bridge.  T.  H.  D.  Bridge 
Co.  V.  HaUiday,  4-36,  *62. 

4178.  Superintendent.  A  superintendent, 
appointed  under  act  for  erection  and  repair  of 
bridges,  etc.,  (1  R.  S.  76,  p.  239 ;  v.  R.  S.  '81, 
2881,)  having  power  to  let  contracts  and  super- 
intend work,  be<'omes  a^nt  of  county  for  con- 
struction of  bridge  or  bridges,  and  may  bind  her 
by  requiring  work  to  be  done  beyond  contract 
specihcations.  Bd.  Cbm's  Biarriam  Oo.  r.  Byrne, 
67-21,  79. 

41 70*  It  is  dut^  of  board  of  commissioners  to 
cause  all  bridges  in  county  to  be  kept  in  repair, 
and  all  approaches  thereto.  Expense  must  be 
borne  by  road  districts,  so  far  as  able,  and  res- 
idue bj?  county,  A  contract,  in  behalf  of  county, 
by  which  it  shall  be  liable  for  whole  expense,  is 
void.  Driftwood  V.  Turn,  Oo.  v.  Bd.  Corn's  Bar- 
thohmew  Co.,  72-226,  '80. 

4180.  A  contract  to  make  future  repairs  is 
void,  and  is  quite  different  from  an  advance  for 
such  purposes  as  authorized  section  3.  Id.  (B. 
a  '81,  2887.) 

4181.  Repair  of.  A  bridge  was  constructed 
by  W.  AV.  V.  Canal  Co.,  across  an  existing  high- 
way, which  canal  had  rendered  impassible,  and 
was  erected  for  restoration  of  highway,  and 
became  a  part  thereof.  Three  or  four  years 
after,  and  while  yet  used  as  a  public  highway, 
Wayne  Co.  Turnpike  Company  was  incorpora- 
ted, with  right  of  converting  said  highway  into 
a  turnpike,  and  charging  tolls  thereon,  and  bur- 
dened with  duty  of  keeping  it  in  repair.  Com- 

Eany  received  highway  as  it  was,  with  its 
ridges  and  culverts,  subject  to  existing  ease- 
ments. Held;  as  to  public,  turnpike  company 
was  bound  to  keep  nridge  in  repair.  And  it 
would  seem  that  canal  company,  and,  if  high- 
way was  along  a  street  of  Cambridge  City,  city 
might  likewise  be  bound,  and  an  injured  party 
might  elect  which  of  three  parties  to  sue.  Held; 
though  turnpike  company  might  not  have  been 
bound  to  keep  sidewalks  of  bridge  in  repair, 
because  originally  attuched/to  it,  yet  evidence 
being  that  company  had,  on  one  or  two  occa- 
sions, made  some  repairs  on  it,  company  was 
bound  to  do  BO,  so  long  as  they  continued  and 
recognized  sidewalks  as  part  01  bridge.  Wayne 
Co.  T.  Co.  V.  Berry,  6-286,  '54. 

4182.  Repair.  It  is  not  in  power  of  general 
government,  or  turnpike  or  plank-road  com- 
panies, by  running  their  improvements  through 
town,  ana  building  bridges  upon  them,  to  burden 
town,  against  her  will,  with  duty  of  keeping 
them  in  repair.  Com.  OoaneU  /tufponsv.  jUeCfUF^ 
2-147,  '50. 

4188.  The  W.  W.  V.  Canal  Co.  are  bound  to 
build  bridges,  and  keep  them  in  repair,  where 
canal  crosses  highways.  Declaration  most  aver 
that  a  reasonable  time  had  elapsed  before  plain- 
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tiffs  had  performed  labor,  to  do  what  defendant 
Bbontd  have  done.  Bd.  Oom'b  t.  W.  W.  V.  C,  Cb., 
2-162,  '50. 

4184.  A  cItII  township  may  build  and  re- 
pair bridges,  in  repair  of  highwavs,  when  ez- 
penditure  is  within  its  means;  othOTrise  it  is 
within  power  of  county  commissioners.  Uniem 

Tp.  BarOtolomew  0>.  v.  Anthony,  26-487,  '66. 

4185.  Bridge  as  an  obatractlon.  Complaint 
allied  that  plaintiff,  in  traveling  a  public  high- 
way, without  fault  or  negligence,  drove  his  mules 
"upon  a  pile  of  wooden  timbere,  intended  to 
serve  as  a  bridge,  which  defendant  had  placed  in 
Bald  road,"  across  "a  deep  and  dangerous  bayou ;" 
that  BQch  timbers  "  had  been  so  careleesly  placed 
there  by  defendant,  that  plaintiff's  mules  fell 
throDgh  and  over  said  timbers,"  and  were  killed ; 
that  such  destraction  was  "solely  attributable  to 
negligence,  carelessness,  and  willful  misconduct, 
in  placing  said  timbers,  where  they  could  not  be 
avoided  by  travelers,  nor  dangerous  condition 
ascertained  before  going  upon  them."  Where- 
fore,  damages  accnied.  l/e&f,- sufficient  Held; 
bridge  was  no  obstraction  of  road.  iVry  t.  Bar- 
nett,  65-522, 79. 

4186.  Evidence  showing  that  defendant,  as 
supervisor,  had  built  such  bridge  in  an  unskill- 
ful manner,  and  of  unfit  material,  would  not, 
under  such  complaint,  give  a  verdict  for  such 
plaintiC  Id. 

Brief.  See  Supreme  Court 


BROKER. 

See  IHneipal  and  Agent. 

4187.  Definition.  A  broker  is  one  who  makes 
a  bargain  for  another,  and  receives  a  commission 
for  so  doing.  He  is  a  negotiator  between  other 
parties,  and  never  acts  in  his  own  name,  but  for 
those  who  employ  him.  He  is  not  intrusted 
with  custody  of  property,  etc.,  that  he  is  author^ 
ized  to  sell.    Henderson  v.  State,  50-2S4,  '75. 

4188.  One  acting  for  himself,  or  a  corpora- 
tion, or  an  officer  of  a  corporation  acting  ir  busi- 
ness it  is  authorized  to  do  by  its  charter,  is  not 
a  broker,  and  need  not  have  a  broker's  license. 
Id. 

4189.  Licenses.  Amendatory  act  of  March 

7}  '57,  concemine  licenses  to  vend,  etc.,  and  con- 
cerning stoclE  ana  exchange  brokers,  is  a  new  act 
under  a  new  title,  is  not  unconstitutional  for 
having  more  than  one  distinct  subject  in  title. 
The  subject  is  licenses.  Hendertm  v.  Staie,  50- 
234,  *75i  State  v.  Bowert,  14-195,  '60. 


BVCOERY. 

4190*  Bn^ery  seems  to  include  both  sodomy 
and  bestiality.   Avman  v.  VttU,  10-355,  '58. 


BUILDING  AND  SATINOS  AS- 
SOCIATIONS. 

4191.  Vranr.  Sec.  8,  act  of  Mar.  11,  '75,  (1 
B.  S.  '76,  247 ;  R.  S.  '81,  3414),  relating  to  build- 
ing, etc.,  associations,  and  providing  that,  "  no 
premiums,  fines  or  interests  on  such  premiums 
that  may  accrue  to"  such  associations,  "shall 
be  deemed  osnrions,"  is  not  inconsistent  with 


constitution.  It  was  competent  for  l^islatore 
to  enact  said  section,  and  to  make  its  provisions 
applicable  to  corporations  continued  in  existence 
by  said  act  Mdjanghiiai  t.  dtj/B.  L. Am., 
62-264,  '78. 

4102.  A  member  of  such  associaUon,  incor- 
porated under  act  of  '57,  bid  a  preminm  for  a 
loan  offered  by  such  association,  which  was  in- 
cluded in  note,  executed  for  such  loan.  Heldr 
such  premium  was  not  "  interest  on  money,"" 
within  meaning  of  sec.  22,  art  4,  of  constitution, 
but  merely  contract  price  for  jtreferenee,  which 
such  association  was  expressly  authorized  to  aell^ 
and  such  member  authorized  to  buy.  Id. 

4198.  Act  of  March  5,  '57,(1  G.  &  H.  273,)  for 
incorporation  and  continuance  of  building,  loan 
fund  and  savings  associations,  was  consistent 
with  the  constitution.  McLaughlin  v.  OUy  B.  L. 
<fr  S.  Aee.,  62-264,  '78 ;  Stan  v.  ImTpoUg,  etc.,  Am.^ 
18-237,  '62.    (R.  S.  '81,  3414). 

41»4.  Bv  sec.  12  of  act  of  March  11,  '75,  re- 
pealing said  act  of  March  5,  '57,  and  act  of  March 
7,  '73,  such  associations,  which  had  commenced 
proceedings  under  tJiose  acts  thereby  repealed, 
might  thereafter  proceed  undersaid  actof  Mardi 
11, '75.  Id.  (R.S. '81,  3418.) 

4195.  An  Bssl^mentof  stodc  in  a  building 
association,  absolute  in  terms,  may  be  shown  to 
have  been  assigned  as  collateral  securi^,  not- 
withstanding a  declaration  of  officers  of  associa- 
tion, that  stock  coutd  not  be  so  assigned.  Owner 
may  make  a  transfer  for  such  purpose,  thoD^ 
made,  and  even  if  ret^uired  by  rules  iA  the  asso- 
ciation to  be  made,  in  abBolute  form.  Qin*  t. 
Stimph,  7»-a09,  '80. 


BURDEN  OF  PROOF. 

See  Open  and  Qose. 

4196.  Trial.  Action  on  a  contract,  in  which 
there  were  mutual  agreements  to  be  performed, 
by  parties  thereto.  Complaint  all^^  full  per- 
formance on  part  of  plaintiff.  Answer  contained 
no  general  denial,  but  consisted  of  special  an- 
swers, each  allying  affirmative  matter,  andalsfr 
specially  denied  a  performance  on  part  of  plain- 
tiff,  of  certain  agreements,  and  demanded  dam- 
ages for  breach  of  same.  Held;  burden  of  proof 
was  on  defendant,  and  he  was  entitled  to  open 
and  close.  Held;  an  answer  must  either  be  in 
bar  of  action,  or  avoid  it,  by  alleging  an  action 
against  plaintiff,  and  seek  affirmative  relief.  It 
can  not  do  both.  Ijid.  Slate  Board  v.  Gray,  §4- 
91,  '76.  Cf.  CampbeU  v.  Routt,  42-410,  '73. 

4197.  Non  est  factum,  when  pleaded  in  an- 
swer to  action  on  note,  places  burden  of  proof 
on  plaintiff.  He  may  read  note  in  evidence,  when 
he  has  shown  some  evidence,  however  slight,  prov- 
ing its  execution.  Defendant  mav  then  offer  ev- 
idence in  denial,  and  not  ti)l  then.  Plaintiff 
may  then  offer  rebuttal  evidence  to  prove  execu- 
tion.   FbU  V.  i^Vrrt  Nai.  BanJc,  63-254,  '78. 

4198.  If  plaintiff  introduce  new  master  in  re- 
buttal, defendant  may  reply  with  other  evidence. 
Id. 

4199.  Where  plaintiff  makes  out  a  prima /ocir 
case,  or  where  defendant  makee  out  a  prima  fade 
case  for  plaintiff,  although  burden  always  le- 
mains  on  plaintiff  to  support  his  case,  yet  thiv 
prima  fade  case  supports  it,  and  becomes  con- 
clusive, unless  met  and  controlled  by  defendant, 
while  burden  of  proof  does  not  strictly  shift 
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4800*  Wliere  defendant  makes  Buch  sdmis- 
fioDs  in  hU  argument,  court  maj  instruct  that 
sstoissaesoformed,  burden  was  on  defendant.  Id. 

4201.  lUUeloagproseeatloB.  In  such  action, 
plaintiff  must  prove  malice,  want  of  ^probable 
cause,  and  favorable  termination  of  criminal  pros- 
ecation.    Omy  v.  Sheels,  67-375, 79. 

4203.  Ornu.  N«satire  Proposition.  Who- 
ever  asserts  a  right  dependent  for  its  existence 
njwn  a  native,  must  establish  truth  of  nega- 
tive hj  a  preponderance.  Ooodma  v.  Snttk,  Ti- 
lls, '80. 

4203.  Ezcent  where  matter  is  peculiarly 
vitfain  knowleage  of  adverse  party.  As  where 
pUintiflT sues  for  injuries  arising  from  negligence, 
in  leaving  dangerous  excavations  without  pro- 
tecting barriers.  Id. 

4204.  Also,  for  breachesof  duty,  and  incases 
of  matoal  negligence.  Jd. 

4805.  In  a  malicious  prosecution,  plaintiff 
mmt  prove  "  no  probable  cause."  SnuuXv.  Zmt, 
4>-362,  77 ;  Cbrey  v.  Sheets,  67-375,  79 ;  2-148. 

4206.  When  bill  alle^  that  "defendantdid 
1M<  make  a  tender  of  a  deed,"  onus  was  on  nlain- 
tiff.  JfiaA  V.  fioii,  4-444, '58. 

4207.  One,  who  relies  on  native  all^tion, 
that  a  n^tiable  promissory  note  was  not  taken 
for  a  precedent  debt,  must  prove  it.  Smith  v. 
Batter  68-254,  79. 

4208.  Breaeh  of  eoTOWuit.  Where  grantor 
had  not  been  given  by  grantee,  notice  of  pen- 
dency of  action  of  holder  of  paramount  title  to 
recover  land,  and  had  not  been  made  party  to 
snch  action,  in  a  suit  on  breach  of  covenant, 
grantee  most  show  rightful  recovery  on  the 
{ttramount  title.    WaUon  v.  Cox,  67-164,  79. 

4209.  Bard«ii  of  proof  of  alle^  mistake  in 
Jwte,  is  on  party  ailing  mistake.  Bv^  v.  Slef- 

4210.  Open  and  elose.  In  action  on  promis- 
sory note,  containing  stipulation  for  reasonable 
atlomey'B  fees,  where  certain  sum  was  demanded 
as  reifionable,  defendant,  to  obtain  right  to  open 
and  dose,  admitted  plaintiff  was  entitled  to 
recover,  as  attorney's  tees,  a  sum  bearing  same 
proportion  to  amount  otherwise  recovered,  as 
lam  demanded  Uierefor  bore  to  total  amount  of 
face  of  note.  Hdd;  on  demurrer,  answer  insuf- 
ficient; burdm  of  proof  on  plaintiff,  and  right  to 
opes  and  close  was  his.   Hyatt  v.  QemmU,  65- 

4211.  Bnrden  of  proof,  in  action  on  note 
Wainst  principal  and  surety,  is  on  surety  when 
he  answera,  ailing  agreement  between  plaintiff 
and  principal,  to  ext^  time,  and  reply  of  gen- 
eral denial  is  made.  Bardau  v.  Mien,  70-^, 
'80.  — »  -f  , 

4212.  Where,  in  action  by  lessor  against  les- 
we,  on  lease,  defendant  admitted  facts  averred 
u  complaint,  but  alleged  making  of  previous 
wibal contract,  and  plaintiff  repliMjdenyin^ it, 
haideo  of  proof  was  on  defendant.  Wdmt^u  v. 
■WmAari,  A5-94,  78. 

421S.  Burden  of  proof,  when  question  of  dis- 
"ilily  is  involved,  rests  on  party  pleading  it. 
Mncr  V.  WrigfU,  58-486,  77. 

4214.  When  evidence  is  evenly  balanced,  8. 
C.  vill  not  disturb  a  finding  against  party  having 
Mrdeo  of  proof.  Snch  finding  is  correct  Braa^ 
Msaa  V.  WeUa,  54-127,  76. 

4215.  If  testimony  was  evenly  balanced,  then 
court  should  have  found  against  party  upon 
yhom  bnrden  of  iasue  lies.  <SiHekY.Ganndsf,*i- 
134,78. 


4216*  Alteration.  If,  on  inspection,  no  in- 
dication of  alteration  appears  on  face  of  a  note, 
burden  of  proof  lies  on  party  pleadingtfae  alter- 
ation. Miekei  v.  Samng$  IiulUiUion  Ckieago,  S6- 
355,  71. 

4217.  In  a  snitopon  a  subscription  to  st^fc, 

if  subscriber  has  complied  with  all  requirements 
of  charter,  by  paying  the  interest  upon,  and  se-. 
curing  payment  of  principal  of  subscription, 
burden,  ol  proving  these  facts,  is  upon  him. 
Denny  v.  JV;  W,  Ch.  Univ.,  10-220,  '61. 

4218.  Excuse.  If  railroad  company  would 
shield  itself,  because  road  was,  or  can  not,  be  le- 
gally fenced,  oavt  is  on  company.  J.  M.  &.  I.  R. 
h).  V.  CCWr,  87-95,  71 ;  W.  W.  V.  R.  Co.  v. 
Quick,  80-384,  '68. 

4219.  Prineipal  and  agent.  When  a  con- 
tract is  made  with  an  agent  of  a  non-resident, 
burden  of  proof  that  credit  was  given  to  princi- 
pal and  not  to  i^ent,  rests  upon  agent,  as  pre* 
sumption  is  that  credit  was  given  to  him.  raw- 
terv.^ato".  28-63, '64. 

4220.  If  plaintiff,  in  an  action  of  replevin, 
show  prima  facie  right  to  possession  of  property, 
verdict  should  be  in  his  favor,  unless  defendant 
prove  a  better  title.  Jhigenoll  v.  Bmmenon,  1-76, 
*48. 

4221.  Sarrey.  One,  appealing  from  a  sur- 
vey, has  mm  of  showing  that  it  is  incorrect 

Findley  v.  MeOormiek,  60-19,  75. 

4222.  Negations  in  indictment.  An  indict- 
ment charged  defendant  with  carryingconcealed 
weapons,  "he  not  being  a  traveler."  No  proof 
was  made  whether  he  was  or  was  not  a  traveler. 
Held  ;  onuB  probandi  was  on  defendant  State  need 
not  prove  negation.  Wiley  v.  State,  52-516,  '76. 
Though  indictment  should  nmtive  exception. 
Id. 

4228.  FartnersUp.  When  one  of  several 
defendants  denied,  under  oath,  execution  of  note 
sued  on,  an  admission  that  he  and  remaining 
defendants  were  partners  in  business  at  time  of 
execution  of  note  in  firm  name,  raises  no  pre- 
sumption that  said  defendant  executed  it  Onus 
probandi  is  still  on  plaintiff.  MeMvUen  v.  Qark, 
40-77,  74. 

4284.  Alteratiott.  When  alteration  is  plead- 
ed, to  avoid  an  instrument,  execution  of  which 
is  admitted,  onve  probandi  jeets  on  one  pleading 
it    Cochran  v.  Nebeker,  48-459,  '74. 

4225.  Extension  of  time.  If  surety  on  a 
hill  has  proved  an  extension  of  time,  by  agree- 
ment of  holder  and  acceptor,  burden  of  proof 
lies  upon  holder,  to  show  that  drawer,  or  surety, 
consented  to  snch  extension ;  if  holder  insists  on 
liability  of  such  surety.  Ham  v.  FUch,  47-21, 74. 

422^.  Criminal  law.  Burden  of  proving  a 
former  adjudication  of  same  identical  offense, 
on  trial  in  criminal  action,  is  on  defendants. 
Owperv.  Stale,  47-61,  '74. 

4227.  Wlien  nnl  tiel  corporation  is  prop- 
erly pleaded,  burden  of  proving  existence  oi  cor- 
poration, and  statutory  compliance,  is  on  plain- 
tiff. Indiaaapo^  F.  <fe  Jlf.  Co.  v.  Herkimer,  46- 
142,  74. 

4228.  DellTenr,  Party,  claiming  under  a 
deed,  has  burden  oi  proving  adelivery  by  grantor. 
Burkholder  v.  Casad,  47-418,  74. 

4329.  Judicial  sale.  A  party  who  asks  in- 
terposition of  court,  to  avoid  a  saleof  lands,  ex- 
cept, perhaps,  in  cases  of  tax  sales,  assumes  onus 
of  showing  he  is  entitled  to  such  relief.  Vail  v. 
MeKemau,  21-421,  '63;  Maynet  v.  Moore,  16- 
116,  '61. 
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burdi;n  of  proof. 


42S0.  If  defendant,  in  an  action  on  a  note, 
relj  on  a  plea  of  falluie  of  consideration,  or  of 
fraud,  ORua  probandi  lies  upon  him.  If  alleged 
jfraud,  be  in  sale  of  patent  right,  for  which  note 
was  given,  fraud  must  be  proved,  as  in  other 
cases.  Tiwaey  v.  Shook,  3  Blf.  267,  '33.  Cf.  4 
Blf.  186. 

4281.  Suit  on  note,  for  payment  of  money, 
given  for  ri^ht  to  make  and  sell  fanning-miUs, 
within  certain  limits.  It  appeared  by  note  and 
article  of  agreement,  that  note  was  to  be  paid, 
provided  that  iiayee  did  not  make  or  sell,  within 
described  limits,  more  than  four  such  mills. 
add;  on  question  whether  plaintiff  had  made 
or  sold,  as  aforesaid,  more  than  four  such  mills, 
burden  of  proof  was  on  defendant.  Bomer  t. 
Blise,  7  Blf.  346,  '45. 

4233.  Where,  in  action  to  recover  land  sold 
under  a  school  fund  mortgage,  mortgt^^r  allef^ 
that  auditor  and  treasarer  did  not  comply  with 
requirements  of  statute  in  conducting  sale ;  he 
must  prove  sneh  ne^tlre  allegation.  Bonnell 

V. -Ray,  71-141,  '80. 

42S8.  Burden  of  proving  that  endorser 
signed  as  eo-maker,  rests  on  party  alleging  it. 
Nurrtv.  GhiUenden,  56-462,  '77  ;  Schuiz  v.  KUnJt, 
49-212,  '74. 

4284.  Motire  of  olHeer.  An  officer  acting, 
within  his  anthori^f  in  jprad  faith,  is  not  per- 
sonally liable  for  his  official  acts ;  and  in  an  act- 
ion against  him  for  damages  arising  from  such 
acts,  burden  of  proof  is  in  his  favor.  McOsker  v. 
Burreil,  55-425,  '76.  Cf.  Boifd  v.  Bhitdeil,  15-73, 
'60. 

4285.  Onus  probandi.  Stay  of  ezecntlon. 

Where  there  was  a  delay  in  issuance  of  an  exe- 
cution against  a  principal  and  surety^  burden  of 
provioga  consent  of  surety  thereto*  u  on  cred- 
itor.   WvMate  V.  WiUon,  68-78,  76. 

4286.  Burden  of  proof  as  to  Botlee  of  a  Ten- 
dor's  lien  rests  on  him  claiming  it  MeOartjf  t. 
FhutL  4-226,  '63. 

4287.  Trespass  for  an  assault  and  battery. 
Plea,  son  assault  dememe.  Seplication,  tie  injuria, 
ffeld;  defendant  had  a  ri^^t  to  open  wnd  close. 
Votmey  v.'Day,  4-531,  '63. 

4288.  By  contract,  between  McGinlcrr  and 
state,  the  engineer,  in  case  McGinley  should  fail 
to  comply  with  his  contract,  mi^ht  declare  it 
forfeited  and  null;  state  might  withhold  10  per 
cent,  of  work  performed ;  and  mi^ht  re-letiob  to 
another.  Engineer  made  declaration;  McGinley 
brought  suit,  allying  that  declaration  was 
wrongly  made.  -flSd,-  proof  of  allegation  de- 
volved upon  him.   SUOe  v.  MeOinieg,  4-7^  '52. 

4289.  In  an  action  on  a  note  providing  for 
reasonable  attorney's  fees,  where  there  is  a  de- 
fmse  of  set-off,  payment,  etc.,  and  defendant  ad- 
mitted that  a  certain  sura  would  be  a  reason- 
able attorney's  fee,  if  amount  of  note  was  re- 
covered, plaintiff  is  entitled  to  open  and  close; 
for,  if  he  should  recover  only  a  part  of  amount 
of  note,  he  has  burden  of  proving  what  would  be 
a  reasonable  attorney's  fee  therefor.  Oamp  v. 
Bnmm,  48-576,  '74. 

4240.  Also,  where  plaintiff  has  anything  to 
prove,  in  first  instance,  in  order  to  entitle  nim 
to  recover,  or  to  prove  his  damages,  where  such 
such  damages  can  not  be  ascertained  by  mere 
computation.  B.&  0.  R.  Co.  v.  Mc  Whinjiey,  86- 
436, Vl;  Ffltentv.  Muitcie  Nai.  Bank,  34-251, '70. 

4241 .  Final  settlements  of  administrators  are 
prima  fade  correct.  When  exceptions  are  taken 
thereto,  and  such  administrators  charged  that 


decedent  bad  made  unequal  advancements  to 
heirs,  which  was  denied,  administrator  has  opm 
and  close.   JTom^  t.  JVesfrit,  87-284, '71. 

4242.  Also,  plaintiff.  In  a  partition  suit, 
where  defendant  dented  ownership  of  land,  and- 
right  of  partition  in  plaintiff,  thou^  he  admits 
ted  execution  of  deed  to  plaintiff  ZIUMmsoit  t. 
Mt,  8»-528,  '72. 

4248.  Also,  when  there  was  some  evidence  un- 
der one  paragraph  of  complaint  WiUiam  v.  Al- 
len, 40-295,  '72.  Or  some  required  for  any  por- 
pose.  G.RA  I.R.Oo.v.Hom,U~479.'73i  E. 
A  C  R.  a.  V.  MUkr,  80-209,  '68;  iiirvni  t. 
a>bb,  21-492, '63. 

4244.  Also,  when  burden  of  one  of  several  is- 
sues is  on  plaintiff.  Botoen  v.  Speara,  20-146,  '63 ; 
Jaehon  v.  PUtgford,  8  Blf.  194,  *46. 

4245.  Also,  when  only  one  of  several  para- 
graphs of  a  complaint  is  answered  by  aluma- 
tive  matter  In  avoidance;  but  if  no  endoiM  is 
given  in  support  of  paragraph  denied,  defend- 
ant may  open  and  cuwe.  Zaaier  T.  Kqjterf  16- 
290,  '61. 

4246.  Also,  whoever  on  whom  affirmative  of 
issue  lies.  KmbU  v.  Adair,  2  Blf.  320,  '30;  Mar- 
miia  V.  Rogers,  8  Blf.  118,  '46;  Jackson  v.  P£a»- 
ford,  id.  194;  Hanmanv.  Cmtis,  18-206, '59;  Bur- 
roughs V.  Hunt  id.  178;  A^ing  v.  MUeSj  16-329^ 
'61 ;  Starr  v.  Hunt,  25-313,  '66. 

4247.  Also,  whoever  had  burden  of  proof. 
Hand  v.  Taylor,  4-409,  '53;  Moore  v.  AlUn,  &-621, 
'o4;  iAs(  V.  Kortepder,  26-27,  '66;  21-492;  0-189; 
28-272. 

4248.  Borden  of  the  proof  is  determined 
by  substance  and  effect,  ratner  than  form  of  the- 
issue.   MelMM  v.  FeU,  11-218,  '58. 

4249.  In  snit  by  A.  against  B,  for  fulnre  of 
B  to  famish  logs  at  A's  mill,  according  to  con- 
tract, by  which  A  was  to  saw  such  logs  at  a  oer^ 
tain  pnce  per  hundred  feet,  to  be  paid  at  stated 
periods,  harden  was  npon  defendant  to  prove,  !■ 
rednctloB  of  damages,  that  plaintiff  conM 
have  procured  other  work  at  a  profit.  LhtM 
v.JijAiMKWL  86-54,  '70. 

4250.  Where  plaintiff  grounds  his  action  oa 
a  aegatire  auejpttloii,  wtablishoMBt  of 
whJeli  is  an  essential  element  in  his  ease,  he  is 
bound  to  prove  it  .MtsA  v.  flb/t,  4-444, '53.  Cf. 
72-113. 

4251.  OntM  profeandt  lies  upon  party  who  sab- 
stantially  asserts  affirmative.  McOvre  v.  iW- 
sea,  6-330,  '55;  I.  &  C.  R.  Go.  v.  Paramore,  81- 
143,  '69 ;  HvbbU  v.  Osbom^  id.  249. 

4252.  And  this  rule  is  same  as  to  matter 
pleaded  in  avoidance.  CrtmdaU  v.  First  Nat  Bank 
Auburn,  61-349,  *78:  Peekv.HurUer,  7-296, '66; 
Br<nm  v.  Woodbury,  5-254,  '64 ;  Baker  v.  Leathers, 
8-558,  '52. 

4268.  And  such  party  is  entitled  to  open  and 
close  cause.  Lynam  v.  Buekner,  60-402,  '78 ;  Kim- 
bU  V.  Adair,  2  Blf.  320,  '30;  Gauly.  FlenJng,  10- 
253,  '58  ;  BUukledge  v.  Pine,  28-466,  '67. 

4254.  But  if  such  party  offers  no  evidence, 
adverse  party  is  entitled  to  judgment  Stout  v. 
Moraatu  6-369,  '66. 

4a55>  Party  having  burden  of  issue  is  party 
who,  if  no  proof  b  offered,  will  be  defeated  in 
the  suit  Kent  v.  White,  27-390,  '66;  Jvdak  v. 
Trustees  Vincennes  University,  28-272,  '64. 

4256.  Where  one  agrees  to  transfer  a  note  for 
valuable  consideration,  he  impliedly  agrees  to 
indorse  it,  and  if  he  claiois  he  was  to  transfer  it 
otherwise,  or  that  his  indorsement  was  to  be  a 
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restricted  one*  harden  is  upon  him  to  show  it 
T.  Ovppinger,  60-376,  78. 

12S7.  If  noneaf /actum  is  pleaded,  under  oath, 
barden  of  proTing  execution  is  on  plaintifil 
Jraobr.  A&n,e2-401,  '78. 

42£8*  Where,  in  a  soit  hy  A  against  B,  on  a 
note  Dot  payable  in  bank,  o  answered  that  he 
proctued  C  to  porchase  land  in  his  own  name, 
and  ugn  notes  given  hj  C,  for  purchase-money, 
3s  suretr ;  that  C,  according  to  agreement,  cod- 
Teved  land  to  B,  npon  which  fi  executed  his 
notes  to  C,  corresponaing  with  notes  before  given, 
npon  agreement  that  C  would  deliver  them  to 
Toidor,  and  take  up  others;  that  C  assigned 
notes  thus  given  B  to  him,  to  plaintiff,  note  in 
mit  being  one  of  them,  and  that  B  had  been  com- 
pelled to  pay  notes  originally  given.  Held;  bur- 
den of  showing  notice  of  asMgninent  was  on 
plllltUr.   Rmelmgs  v.  ruiher,  24-52,  '65. 

42a9.  But  this,  thougli  true  as  a  rule  of  evi- 
doice,  is  Dot  true  as  a  rule  of  pleading.  Sayres 
T.  Luiiharl,  2o-145,  '65. 

43<0.  Where,  in  a  suit  to  egtabilsli  title  to 
lu4,BfadntlffproTes  title  and  posaeggloit  in 
bifflselJ,  and  also  shows  a  possessionDy  defendant, 
batnotof  twenty  years  nextpreceding commence- 
ment of  suit,  defense  being  a  twenty  years'  pos- 
HasioB.  Heid;  burden  is  upon  defendant  of 
jHoriDg  such  possession.  State  t.  TruMea  Vin- 
muaa  Univenity,  5-77,  '54. 

4361.  Where,  in  a  criminal  case,  mlscondact 
«f  jaron  Is  estabUsbed,  burden  is  upon  pros- 
ttuticHi  to  show  that  thev  were  not  influenced  ad- 
Terse^  to  defendant  Greek  v.  SuOe,  24-151,  '65. 

4So2*  Where,  in  action  for  damages  for  In- 
JvTcawedby  negligence  of  defendant,  if  tliere 
■re  nnmmstances  tending  to  show  negligence 
oa  his  part,  burden  is  upon  him  to  show  other- 
wise. Steriock  V.  AUing,  44-184,  '73. 

436S.  Wbere  payment  Is  pleaded,  burden 
^j«o^^  it  is  on  defendant    Oifford  v.  Smaih, 

Where  defendant  claims  that  sale  of 
liqoor  to  a  minor,  was  made  in  belief  that  be  was 
ID  adult,  burden  Is  npon  him  to  show  facts 
tbt  will  justify  of  such  mutt  Ade  belief.  Qoeu 
'  State,  41-162,  '72 ;  Farhadi  T.  dilate,  24-77,  '65. 
0.24-80  :  48-289,  293. 

42ft5.  One  who  seeks  to  set  aside  a  contract, 
OD  gnMud  of  Insanity,  must  show  that  such 
contract  was  offipring  oL  mental  disease.  Wrasi 
T.  Iffw,  82-126,  '69. 

4Sh.  But  in  a  criminal  case,  where  insanity 
is  pleaded,  defendant  is  required  to  raise  only  a 
neatooable  doubt  as  to  sanity,  burden  of  prov- 
■v  aanity  beuig  on  the  state.  Bradbs  t.  Sttie, 
«-i9|'69. 

4267a  Declaration,  in  suit  by  assignee  against 
■■ignorof  a  note,  after  alleging  making  and  in- 
«»«sKot  of  not^  and  uluey  ni  maker, 
nemd  that  neb  note  was  not  glren  fbr  ne- 

WMtries.  SM;  sucb  averment  imposed  no  ad- 
oitiMul  proof  on  pleader.  Hdd;  if,  between 
i^&lciDg  01  note  and  its  maturity,  maker  had  ar- 
n^ed  at  full  age,  and  ratified  contract,  burden 
of  proving  it  was  on  defendant  Hetidera^  v. 
fti,  5-48Sj'54.  CL  88-348;  1(M69. 
,  4268,  Where,  in  an  action  of  partition,  there 
«  no  evidence  of  a  valid  poet-nnptial  agreement, 
DDdiog  on  that  point  most  be  against  party  al- 
leging it   Randies  v.  Bandies,  68-93,  '78. 

4289.  In  suit  before  justice,  on  a  note,  de- 
'^aot  answered,  admitting  execution,  andset- 
"■V  up  a  counter-claim.  Wd;  bozd«i  was  on 


^aintiff,  and  he  was  entitled  to  open  and  close.- 
Howcard  T.  SuUng,  lS-83,  '60. 


BITRGI«ARY. 

4270.  Indictment  need  not  aver  value  of  goodft* 
intended  to  have  been  stolen.  SAorf  v.  SUUe,  68- 
376,  '78. 

4271.  In  charging  a  burglary, "  with  intent 
to  commit  a  felony,"  Itind  or  value  of  goods,  in- 
tended to  be  stolen,  need  not  be  averred.  HwUer 
V.  SuUe,  29-80,  '67. 

4273.  Unlawful  entry.  A  proprietor  and 
his  clerk  were  apprised  oi  an  intended  bui^Iaty 
of  thdr  store  by  B,  C  and  D.  Information  waS' 
given  by  D,  who  was  professing  to  act  as  one  of 
confederate  They  placed  armed  men  therein, 
who  arrested  B,  C  and  B.  Proprietor  was  close- 
at  band  watching  for  said  entrance.  Evidence^ 
was  conflicting  as  to  whether  D  or  C  did  "  break- 
ing in"  or  opening.  Held;  as  Dwasnot  hia  ser- 
vant, and  entry  was  unlawful,  guilt  or  innocence: 
of  B  and  C  was  not  affected  oy  guilt  or  inno- 
cence of  D,  or  actions  of  proprietor.  Thompton  v. 
State,  18-386,  '62. 

4273.  Ownership  of  proper^.  Indictment 
for  burglariously  entering  "storehouse  of"  S.  D. 
Evidence  showed  that  S.  D.  owned  the  fee  of  store- 
house, and  that  it  was  in  exclusive  possession,  and. 
occupancy  of  6.  W.,  as  lessee  and  tenant  of  e.  D., 
under  a  written  lease.  Held;  variance  in  proof 
waafataL  ItshowsitwaspropertyofG.  W.,  and 
not  of  S.  D.  Q.  W.  was  owner,  whetiier  lease  "waa. 
for  a  short  or  a  long  term.  McOnUit  v.  Statey 
e»-159,  '79. 

4274.  This  rule  applies  to  property  held  by 
general  tenancy,  duration  of  which  is  not  fixed 
by  contract,  as  such  tenancies  are,  from  year  to- 
year.  Id.  Also  where  tenant  is  servant  of  land- 
lord. Id. 

4275.  Ownership  of  property  burglarized,, 
was  allied,  to  be  in  certain  named  persons, 
doing  business  under  a  certain  firm  name.  Hddr 
if  property  was  proven  to  have  been  owned  by 
firm  alleged,  but  names  of  those  composing  fimt. 
were  not  proven,  there  was  a  failure  in  proof. 
Doan  V.  State,  26-495,  '66. 

4276.  A  former  aeonlttal  upon  an  Indict- 
ment for  burglary,  with  Intent  to  commit  a. 
larceny,  doee  not  include  an  acquittal  of  lar- 
ceny.  -Siate  V.  Warner,  14-572,  '60. 

4277.  Evidence,  where,  on  a  trial  forburg- 
laiy,  with  intent  to  commit  larceny,  prisoner 
is  shown  bv  evidence,  to  have  been  near  house 
butvlarized,  before  and  afterwards ;  that  stolen 
goods  were  found  on  him ;  S.  C.  wilt  not  disturb 
a  verdict  of  guilty,  because  evidence  does  not 
showhe  broke  into  the  building.  DawaonY.SbUef 
05-44%  '79. 

4278.  Murder.  In  perpetration  of  bar* 
glary.  Wben  a  burglary  was  committed,  and 
a  homicide  was  committed,  within  res  pnte  of 
burglaiTr  homicide  was  committed  in  perpetra- 
tion of  burglary,  and  murder  is  the  crime  wiihin. 
section  2,  p.  423,  2  R.  S.  '76.  (v.  B.  S.  '81,  1904.) 
Bitsot  V.  State,  5&-408,  '76. 

4279.  Indictment  charged  that  defendant, 
on,  etc,  at^  eto.,  "  did  then  and  there,  unlawfully 
and  feionionsly,  in  night  time,  burglariously 
break  and  enter  into  storehouse  of"  A,  "there 
situate,  with  intent  then  and  there "  certain 
property,  of  certain  value,  of  A,  *'  then  and 
there  being,  then  and  there  feloniously  and 
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CANALS. 


barglaiioiulr  to  iteal,"  elc.  Seld;  sufficient. 
Edwards  y.  SbOe,  62-34,  78. 

Borytng  Places.  See  Cemeteries. 

CANALS. 

4280.  Trnstees  of  W.  &  E.  Canal  executed 
*  snccesslre  leases  of  water  power.  Water  proved 
insufficient  to  supply  requisite  power  to  all 
the  lessees.  Ifeftj;  lessees  shoald  oe  sapplied  in 
-order  in  which  their  leases  were  executed.  ZViia- 
.teeaW.&E.  Canal  Y.  BeinharL  22-463,  '64. 

4281.  ImprOTements.  Appropriations  for 
canal  purposes,  prior  to  and  under  act  of '36, 
providing  lor  condemnation,  after  appraisement 
and  payment  of  damages,  vested  fee  simple  of 
lands  takcD  in  state,  or  those  to  whom  right  is 
delated.  Waier  Worh  Ck>.  v.  Burkhart,  41-364, 
•72.  Cf.  MelnHre  y.  SlaU,  5  Blf .  384,  '40 ;  Vanbhri- 
.enm  T.  Suae,  7  Blf.  209,  '44.  (Edgerlon  T.  Huff, 
26-89 :  overruled.) 

4282*  Original  or  former  owner  can  not  claim 
right  to  ice  from  canal.  Water  Works  Go.  v. 
Burkhart,  supra, 

4288.  Trustees  of  W.  &  E.  Canal  had  author- 
rity  to  sue  subscribers  to  stock  for  assessments 
in  theirown  name,  as  trustees  of  an  express  trust. 
Weaver  v.  Truetea  W.&E.  Caml,  2&-112,  '67. 

4284.  IiMids  of.  Conre^ancc  of.  State,  by 
its  officers,  conveyed  all  right,  title,  interest, 
•claim  and  demand  which  state  may  hold  or  pos- 
mScss  in  northern  division  of  Central  canal,  *  *  " 
and  water-power  and  appurtenances  thereunto 
belonging,  including  its  banks,  margins,  tow- 
paths,  side-cuts,  feeders,  basins,  right  of  way, 
-dams,  water-power,  structures  and  all  appurte- 
nances thereunto  belonging.  Deed  was  made 
in  pursuance  of  an  act  of  legislature  authorizing 
aucb  sale  by  such  facers.  Held;  deed  conveyed 
.all  that  had  been  set  apart  by  state  for  use  of 
'<;anal,  or  water-power  in  their  enjoyment,  or  oc- 
cupation, or  was  essential  to  their  use  and  en- 
joyment ife/d/  fact  that  state  sold  canal  in 
parcels,  does  not  limit  property  conveyed  to  that 
which  is  necessary  only  to  isolated  portion  cov- 
■ered  by  deed.  Hdd;  if  state  had  set  apart  a  cer- 
tain portion  of  land,  for  use  of  canal,  adjoining 
portion  above  conveyed,  she  can  not,  after  sale, 
say  it  was  not  essential  to  enjoyment  of  this  por- 
tion. Held,  al»o;  that  parol  evidence  of  state- 
ments, made  by  such  officers,  while  effecting  sale, 
as  to  what  was  included  in  and  compromised  by 
■  description  in  deed,  is  admissible  to  show  what 
was  intended  to  be  conveyed.  Held,  also;  such 
statements  b^  agents  would  only  be  fnima,  facie 
evidence  against  state,  and  not  conclusive.  Held; 
word  "  maigins  "  in  description  means  something 
more  than  is  expressed  by  other  terms  employed 
to  express  what  was  conveyed,  and  may  com- 
prise a  tract  of  land  adjoining  canal's  bed.  Held, 
aleo  ;  statements  made  by  such  officers,  after  sale, 
would  not  be  admissible  against  principal,  as  not 
a  part  of  res  genla.  Hddj  aUo  ;  granting  power 
to  such  officers  to  sell,  impliedly  confers  power 
to  deliver  possession  of  same.  Ini.  Cent.  Canal 
Co.  V.  StaU,  58-675,  '78. 

4286.  Bridges.  W.  A  E.  caaftl.  Bridges, 
overW.  &  E.  canal,  on  state  and  county  roads, 
should  be  kept  in  repair  by  trustees  of  canal ; 
on  streets  in  cities  and  towns,  by  latter  corpora- 
tion.   Lowrey  v.  Cttj/  Ddphi,  6&-250,  76. 


4286.  Title.  Fee  simple  to  land  occunied 
by  W.  &  E.  canal  was  in  state,  and  passed  to 
trustees  of  canal.  OromU  v.  Bd.  Tr.  W.  a  E.  Canal, 
71-m  '80. 

4287.  Damages  must  be  paid  in  gold  and  ul* 
ver.    Lueaa  v.  Haakins,  8  Blf.  337,  '46. 

4288.  Acquisition  of  fee  simple  In  land. 
The  9th  section,  of  act  of  January  9,  '32,  respect- 
ing W.  &  E.  canal,  provided,  "said  canal  com- 
missioners," •  •  *  could  "enter  upon  and 
take  possession  of,  and  use  all  and  singular,  anv 
lands,  waters,  *  *  timber,  etc.,  or  materials 
necesaaiy  for  prosecution  of  improvement,"  and 
*  •  •  "  to  receive,  on  behalf  of  state,  from 
owners,  such  grants  and  conveyances  as  may  be 
proper  and  competent  to  vest  a  good  title  there- 
of in  state,"  ana  "  in  case  any  lands,  «  •  ■ 
taken  and  appropriated,  •  •  •  •  shall  not 
be  given  or  granted  to  this  state,"  there  may  be 
an  inquisition  for  satisfying  damages  to  said 
owners,  etc.  Held;  fee  of  property,  thus  ac- 
quired, vested  in  state.  Xdtan  t.  Fleming,  56- 
310, 77.  Cf.  41-364 ;  Bvbottom  v.  MeQtire,  4  Bit 
605,  '38. 

4289.  Grant  presnmed.  Statute,  by  au- 
thority of  which  W.  &  E.  canal  acted,  au- 
thorized canal  commissioners,  to  receive,  on  be- 
half of  state,  from  owners,  "such  grants  and  con- 
veyances as  may  be  proper  and  competent  to 
vest  a  good  title  thereof  in  state."  State  and 
her  grantee,  W.  &  E.  canal,  took  possession  of 
land  authori2ed  to  be  taken  by  said  statute,  and, 
for  forty  years,  remained  in  peaceable  possession 
of  same,  under  color  <^  title.  Hdd,-  it  will  be 
presumed  that  a  proper  conv^ance  had  been 
executed  to  vest  title  in  state.  Stbon  v.  FUmia^, 
56-310,  77. 


ap- 
propriation of  said  lands  by  state,  same  belonged 
to  A  B;  that  •  •  •  state,  in  exercise  of  her 
power  of  eminent  domain  •  •  •  appropriated 
said  land  to  be  used  in  construction  of  said  canal, 
and  constructed  said  canal  upon  and  across 
same ;  •  •  •  that  no  record  was  kept  of  said  ap- 
propriation, •  •  •  or,  if  kept,  it  has  been  lost" 
Held/  appropriation  was  sufficiently  alibied. 
Hdd;  also,  complaint  need  not  allege  assess- 
ment and  payment  of  damages  to  A  B,  under  act 
of  February  6,  '36,  (Acta  '35,  p.  26).  Ifebon  v. 
FUmina,  56-310,  77. 

4291.  Appropriation  for.  Statute,  author- 
izing the  appropriation  of  any  "  lands,  water* 
streams  and  timber,  stone  or  materials  of  any 
kind,  necessary  for  prosecution  "  of  construction 
of  canal,  gives  authority  to  appropriate  twenty- 
five  feet  for  wharf,  or  basin,  or  other  wants  of  ca- 
nal.   Nelson  T.  Fleming,  66-310,  '77. 

4292.  W.  A  E.  Act  transferring  W.  &  K  Qmal 
and  act  of  January  27,  '47,  supplementary  thereto, 
by  which  it  was  enacted  that,  "  It  shall  be  duty 
of  said  trustees  to  take  charge  of  said  canal,  and 
adopt,  and  put  into  execution,  such  plans  and 
measures  as  they  shall  deem  most  expedient  for 
prosecution  and  completion  of  said  canal,  with 
its  necessary  side-cuts  and  feeders."  Trustees 
"shall  do  all  acts  needful  and  proper  in  and 
about"*  •  "  completion  of  said  canal  to  Evana- 
ville,  with  necessary  side-cuts.  That  said  trustees 
shall,  and  it  is  hereby  made  their  duty,  to  con- 
struct and  complete  all  feeders,  side-cuts,  etc., 
contemplated  in  this  act;  provided,  however, 
that  where  said  canal  has  already  been  so  con- 
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atrocted,  beyond  any  point  where  such  feeders  or 
sid«-CQt8  are  located,  and  intended  to  be  con- 
jstrncted,  it  shall  be  duty  of  said  trustees  to  con- 
:stn)ct  and  complete  all  such  feeders  and  side-cuts 
irithin  eighteen  months  from  and  after  accept- 
ance  of  this  act  by  oar  bondholders ;  that  said 
:side-cuts  shall  be  constructed'  of  same  capacity 
'with  main  canal,  "  do  not  render  it  imperative 
upon  tnisteestoconstmctside-cuts;  nor  to  recon- 
struct any  part  of  the  canal  In  order  to  enlarge 
■supply  of  water.  Truces  W.  &  E.  Canaly.  Slate, 
7-180,  '65. 

4298.  Mandamns  would  lie  against  trustees 
•of  W.  &  E.  canal,  to  compel  them  to  pay  in- 
terest to  stockliolders  out  oi  net  tolls  and  reve- 
nnes  of  canal,  under  special  laws  applicable  to 
that  canal,  (taws  '46,  p  3,  and  '47,  p.  3.)  StaU  v. 
BtL  Tnuieeii  W.  &  E.  Gtnal,  4-495,  ^. 

4294.  Indictment  against  such  canal  com- 
wuiy  for  maintaining  a  nuisance,  in  erecting  a 
leeder  dam,  was  not  sustained.  BuUer  y.  State, 
6-165.  '55. 

4295.  Board  of  trustees.  While  W.  &  E. 
■tanat  belonged  to  state,  state  was  exempt  from 
auit  by  reason  of  its  mismanagement;  but  to 
«fiect  a  gjeat  object,  she  has  transferred  her 

Eroperty  in  canal  to  a  corporation  created  by 
enelf,  to  vit :  board  of  trustees  of  said  canal, 
in  which  corporation  she  has  become  an  asso- 
ciate. Moore  T.  Bd.  TrutUet  W.  &  E.  Oaiai,  7- 
462,  '66. 

429A.  This  circumstance  does  not  protect  cor- 
poration against  suits  and  their  incidents.  Id. 

4297.  State  placed  that  corporation  on  same 
level  as  that  of  other  corporate  bodies.  Id. 

4298.  A  government,  as  a  member  of  a  corpo- 
ration, never  exercises  its  sovereignty;  it  acts 
merely  as  a  corporator,  and  exercises  no  other 
powers  in  management  of  corporate  affairs  than 
are  expressly  conferred  by  act  of  incorporation. 

4299.  Board  tfT.trustees  are  not  liable  for  a 
failure  or  neglect  to  repair  canal,  at  suit  of  an 
individual,  wno  grounds  his  action  alone  on  snch 
failure;  but  if  ne  has  sustained  special  dam- 
age^ he  may  bring  his  action.  Id. 

4800.  Complaint  against  board  of  trustees,  al- 
leging, that  plaintiff  had  paid  defendants  $3,000, 
in  consideration  of  which  he  became,  and  was 
•entitled  to,  navigate  said  canal  during  year  '64, 
and  for  which  it  became,  and  was  duty  of,  de- 
fendants to  put,  and  keep,  same  in  navigable  or- 
•der,  etc,  whereby  the  plaintiff,  although  always 
Teady,etc.,  could  not,  and  did  not,  navigate  canal, 
althon{[h  defendants  had  received  their  toll,  as 
aforesaid.  Held;  complaint  contained  a  good 
-cause  of  action.  Id. 

4801.  In  prosecution  for  malicious  trespass, 
in  cutting  banks  of  a  reservoir  of  W.  &  E.  canal. 
Held;  evidence  that  canal  had  ceased  to  be  used 
.as  such,  and  was  in  many  places  filled  up,  and 
that  reservoir  caused  sickness  in  defendant's 
neighborhood,  was  admissible  to  rebut  malicious 
Intent   StaU  v.  Bmh,  39-1 1 0,  '67. 

4S08.  Overflow  of  land.  A  person  claimed 
damages  of  state,  under  statute  concerning  in- 
temal  improvements,  because  W.  &  E.  canal  was 
cut  through  his  land,  separating  that  part  of  it, 
on  which  his  dwelling-house  stood,  from  rest  of 
tract,  and  causing  part  of  his  land  to  be  over- 
flowed. Hdd;  state  might  prove,  to  lessen  dam- 
.ages,  how  much  it  woald  cost  to  build  a  bridge 
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on  land  over  canal,  and  what  woald  be  expense 
of  draining  off  water.  £iale  v.  Beachno,  6  Blf. 
488  *43 

4808.  Lease  by  state.  FnbUc  works.  8tate» 
through  canal  commissioner,  leased  "so  much 
surplus  water  (of  Central  canal,  owned  by  state,) 
not  required  for  purposes  of  navigation,"  as  would 
propel  a  certain  amount  of  machinery,  for  a  cer- 
tain amount  of  rent,  reserved.  If,  under  certain 
contingencies,  lessee  would  bedepnved  of  use  of 
any  portion  of  same,  there  would  be  a  propor- 
tionate deduction  in  rent  Afterwards,  state 
abandoned  canal  as  a  public  work,  and  sold  it 
Vendees  stopped  flow  ot  water.  Held;  state  and~ 
her  vendee  not  liable  in  damages  for  any  breach 
of  contract.  Hdd;  furnishing  water  was  only 
an  incident  to  canal  and  public  purpose  of  canal. 
When  public  purpose  of  canal  was  at  an  end, 
canal  could  not  be  kept  up  to  furnish  water  to 
private  individuals.  Vendee  had  same  rights 
as  state,  except  that  they,  and  not  state,  could 
be  sued.  Held;  only  result  of  such  a  breach  in 
lease  waa  a  loss  of  rent.  Fiahback  v.  Woodruff,  51- 
102,  '75.  Held;  also,  canal  commissioner,  being 
a  public  officer,  could  have  no  authority  to  fuiv 
ther  bind  state,  and  all  must  take  notice  of  it.  Id. 

4804.  Charter  of  White  Water  TaUej  Ca- 
nal Company  is  a  j^ubllc  act^  and  court  and 
jury  are  bound  to  notice  it  without  proof.  Bit» 
sell  V.  Branham,  8  Blf.  277,  '46 ;  W.  V.  Canal  Co.  v. 
Boden,  id.  130,  '46:  Hankitts  v.  Lawrence,  id.  266, 
'46. 

4805.  Snch  charter  provides  that  signature 
of  president,  attested  by  secretary,  shall  be  ta- 
ken as  full  evidence  of  doings  of  company,  but 
that  does  not  exclude  other  evidence  of  their 
acts.    Hankim  v.  Shoun,  2-342,  '50. 

4306.  Al»o,  for  taking  from  owners,  before 
assessment  of  damages^  of  land  necessary  for 
constructing  canal.    Hankim  v.  Lawrenee,  tupra. 

4307.  Awardof  damages,  for  injury  to  such 
land,  gfconld  be  reported  to  secretary  of  com- 
pany.   W.  V.  Canal  Co.  v.  Hendmim,  8  BU.  628, 

4308.  Entire  value  of  land  should  be  assessed 
in  damages,  and  after  paymenL^the  property 
vests  in  the  c(mipany.  Smile  t.  W.  V.  Octnal  Co.. 
1-285,  '48, 

4809.  Appeal  thereft*om  must  be  takes 

to'C.  C.  of  county  in  which  land  lies.  Parktr  v. 
Hendenum,  1-62,  '48;  W.  V.  Canal  Co.  t.  Hondtr- 
son,  8-3,  '51 ;  BtUkr  v.  Rurlcer,  9-534,  '57. 

4810.  Such  company  is  bound  to  boOd 
bridges  and  keep  them  in  repair  at  highway 
crossings.  Bd.  Com'i  fiwUUin  Co.  v.  W.  V.  Cbnot 
Ok,  2-162,  'fiO. 


Canoellation.  See  Bescission. 


CAPIAS  AD  RBSPONDBNDITM. 

4S11.  In  actions  commenced  by  capias  ad 
respondendum,  under  2  G.  &  II.  583,  if  affida- 
vit, on  its  face,  is  sufficient  to  entitle  plaintiff 
to  w/it,  he  is  entitled  to  trial  upon  merits.  Paul 
V.Ward,  21-211,  '63.  (v.  R.S.  '81, 1551.) 

4812.  A  mpitu  ad  reepondendum  must  be  made 

returnable  at  next  term  of  court  after  it  issues. 
Sftirfeyv.ifa^,  3  Blf.  225/33.   CL  45-14. 
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4318.  As  to  tmth  of  affidavit  on  which  writ 

issues.    See  21-198;  29-432. 

4314.  Jurisdiction.  In  suits  commenced  bj 
cap.  cul  regp.,  a  justice  has  jurisdiction  thronghout 
his  county,  and  over  all  persons  found  therein, 
whether  they  reside  therein  or  in  other  counties. 
Harris  V.  Knapp,  21-198,  '63;  Oraham  t.  Klyla, 
29-432,  '68. 

4315.  A  capias  ad  renxmdendum,  IgSlied  bj  a 
jactice,  wlthont  an  alHaaTit,  against  a  person 
not  a  resident  of  his  county,  operates  as  a  sum- 
mons, and  does  not  justify  an  arrest  and  impris- 
onment Knger  v.  Otbom,  7  Blf.  74,  '43.  Cf. 
2<M7. 

4816.  Joint  defondants.  If  a  eap.  ad  resp. 
be  issued  against  two,  and  executed  only  on 
one,  suit  abates  as  to  other,  on  whom  writ  was 
not  served;  and  no  judgment  can  be  rendered 
against  him.  GVidwiettT.  MBQaagkeu.  2  Blf. 
359,  '30. 

4817.  Fttrtlftlcontlniiaaee.  Wfaere^inajas- 
tice's  conrt,  an  action  by  process  of  capias  ad  rta- 
mndendimf  is  commenced  against  one  of  several 
joint  makers  of  a  note,  defendant  is  entitled  to 
a  trial  within  twenty-four  hours,  and  a  continu- 
ance can  not  be  had  without  defendant's  consent. 
Plaintiff  by  this  proceeding  deprives  himself  of 
ri^ht  to  a  continuance  as  toco-makers,  not  served, 
without  consent  of  such  defendant.  .Soot  v.  DiU, 
88-169,  '71.  HM;  those  not  served  weie  re- 
leased by  merger  of  note  in  judgment.  Id. 

4818.  Where  a  party  is  under  arrest  on  a  eo. 
ad  resp.,  he  is  entitled  to  a  trial  within  24  hours 
after  being  brought  before  the  justice,  and  can 
not  give  special  nail,  unless  the  trial  be  contin- 
ued ;  hence  until  alter  said  24  hours,  or  a  con- 
tinuance of  the  canse,  section  11 1  of  cckIc,  award- 
ing writ  of  habeas  corpus  to  person  under  arrest 
for  want  of  apeci^  bail,  has  no  application ;  if 
applicable  at  all  to  proceedings  beiore  justices. 
iJvnrtt  V.  Saunders,  15-306,  '60. 

4819.  Plaintiff,  in  capiax  proceeding,  can  not 
he  required,  on  a  writ  oi  habeas  corpus,  issued  be- 
fore such  time,  or  a  continuance  of  the  cause,  to 
appear  and  prove  truth  of  matters  alleged  in 
affidavit  for  a  caputs.  Id. 

4820.  A  00.  reap.,  with  an  indorsement, 
that  no  bail  is  required,  is  anbstantlallT  a  snni- 
mOBS.   Imm  t.  SdmaO,  8  BIL  94,  '46. 

4821.  Where  a  suit  had  been  Intprftperlf 
OOnuneneed  by  a  capias  ad  respondendum,  instead 
of  by  a  summons,  defendant  has  a  right  for  that 
reason  to  be  dischai^ed  from  custody,  but  not  to 
have  suit  diomissed.  BAtlettowr  t.  McCaMdand,  5 
Blf.  540,  '41. 

4822.  Suit  on  a  note  before  a  justice,  under 
B.  Sw  '43.  Suit  was  commenced  by  oxpitu^  to  ob- 
tain which,  plaintiff  filed  an  afGdaviC  in  which 
note  was  set  ou^  and  plaintiff's  representative 
character  fully  described.  HM;  sufficient,  til- 
ing of  note  was  unnecessary.  CWdnm  v.  Rhode, 
7-151.  '55. 

4328.  Motion  to  set  aside  &ta.ad resp.,  must 
be  made  as  early  after  return,  as  is  convenient 
and  practicable,  and  before  he  has  taken  any 
step  m  defense.  JTifcrijA^  v.  TTise,  4  Blf.  137, '3-5. 

4824.  Sclrelhclagf  issued  by  a  justice  against 
bail  for  stay  of  execution,  was  returned  executed, 
and  a  judgment  by  default.  Appeal  by  defend- 
ant. Defendant  appeared  in  C.  C.  and  pleaded 
nvl  Hel  record  to  scire  facias.  Afterwards,  on  de- 
fendant's motion,  suit  was  dismissed,  because 
name  of  justice  waa  not  subscribed  to  scire  facias. 
.^Id;  judgment  erroneous;  objection  being 


waived  by  appearance  and  plea.  Jomi  v.  JUorfniu 

5  Blf.  279,  '40. 

4325.  Ca.  ad  resp.  was  inroper  process  in 

suits  in  justice's  court  under  sUitnte  '38,  wben 
defendant  was  not  a  resident  and  hooseholder  in 
county,  and  justice  could  issue  such  writ  incase 
of  defendant's  non-residence,  without  affidavit 
of  that  fact  being  filed.  When  such  writ  waa 
issued,  it  was  presumed  to  have  been  correctly 
issued  until  contrary  shown.  McFarian  v.  Mo- 
JiTUKv.dBlf.  85, '41. 

4826*  Anindorsementof  arec<«;nixanceof  bul 
on  a  00,  reap,  returned  to  clerk^  office,  defoid- 
ant  not  being  party  to  recognizance,  is  no  erl- 
deuce  of  service  of  writ.  MiOer  v.  BoUorff,  6 
BJf.  30,  '41. 

4827.  Ca.  ad  resp.  requiring  bait  was  serred, 
and  bail  taken,  on  August  2,  '41,  day  Of  general 
election.  Held;  defendant  ought  to  be  dis- 
charged from  custody  of  his  bail,and  bail  from  faiw 
recognizance,  but  there  was  no  ground  for  quash- 
ing writ,  as  service,  so  far  as  it  gave  notice  to 
defendant  to  appear  to  suit,  was  l^al.  Dumotf 
V.  Wright,  6  Blf.  540,  '43. 

4828.  Neither  ea.  ad  resp.,  nor  sheriff's  retara 
on  it,  can  be  noticed  by  S.  C.,  unless  it  be  made 
a  part  of  record,   ifoys  v.  McKee^  2  Blf.  11,  '26^ 


CAPIAS  AD  SAYISF  ACIBN- 
DVH* 

4829.  X  ea-ad  aa.  commenced  aa  follows  e 

"State  of  Indiana,  Henry  county,  ss:  To  Wnu 
O.  Webster,  constable,"  etc.  Hdd;  snflScienL 
Webster  v.  Farley,  6  Blf.  163,  '42. 

4880.  No  objection  could  be  made  to  war- 
rant, on  account  of  its  not  repeating,  in  manda- 
to^  ^rt,  name  of  state.   Oa^pert.AdeaiUf  2  Blf. 

4881.  Under  B.  S.  of  '43,  a  ea.  (ul  aa.  obIt 
tssaed  where  debtor  had  money  or  property  whicb 
he  fraudulently  concealed,  or  refusea  to  give  up. 
Wendover  v.  Tucker,  4-381,  '53. 

4832.  Aea.adsa,  can  not  be  Issned  by  clerk 
of  C.  C,  nor  by  a  justice,  unless  a  fieri  facias  be 

rst  issued  and  returned  ntdJa  bona,  or  an  afGdavii 
be  made  by  plaintiff  that  debtor  is  about  to  leavft 
state.    QttritM  t.  Hubbard,  3  Blf.  14,  ^32. 

4388.  A  justice,  having  rendered  judgment 
for  a  certain  sum,  against  d^endant,  issued  exe- 
cution thereon,  commanding  constable  to  levy 
amount  of  defendant's  goods,  and,  for  want  of 
goods,  to  take  his  body.  Held;  writ  gave  no 
authority  to  constable  to  arrest  defendant,  nor 
to  sheriff  to  receive  or  detain  him  in  custody.  Id. 

4884.  A  ea.  ad  so.,  issued  under  statute  of 
'38,  on  a  justice's  judgment,  without  a  previous 
return  of  nu^  bona  to  a  fi-fa.,  or  an  affidavit,  filed 
as  prescribed  by  statute,  is  illegal;  and  a  hood 
for  prison  limits,  executed  upon  arrest  of  judg- 
ment-debtor, on  a  CO.  a(I  so.  so  issued,  is  without 
consideration.  Qresham  v.  B<rwen,  7  Blf.  423,  '45. 

4830.  FaUare  to  retam.  LlabUlty  of  offi- 
cer. If  a  sheriff  fail  to  return  a  <!a.  od  so.,  on 
or  before  return  day  thereof,  execution-creditor 
may  proceed  against  him,  under  statute,  by  no- 
tice and  motion.  i^tOtpav.  Ftci«r8,5Blf.28I,'40. 

4883.  Discharge.  If  a  party  to  a  cause  be 
arrested  on  process  in  a  civil  suit,  in  coming  to, 
attending  upon,  or  returning  from,  court,  he  may 
be  discharged  by  heAeas  corpus,  or  on  motion  in 
court  from  which  process  issued.  Ooeberv.Dan- 
can,  6  Blf.  278,  '42. 


Digitized  by 


Google 


CARRYING  CONCEALED  WEAPONS. 


195 


4S87.  If  a  saitor  be  arrested  in  two  caeee,  in 
one  of  which  he  is  privile^ied  from  arrest,  and 
in  other  not,  a  motion  to  discharse  him  eniiicly 
from  custody,  should  be  overralea.  Id. 

4558.  Discharge.  A  debtor,  in  prison  limits, 
has  same  right  to  apply  for  bcoi^t  of  iuBolvent 
act,  as  if  he  were  in  close  confinement.  Babooek 
-r.  (Wwu,  6  Blf.  266,  '42. 

4559.  A  debtor,  arrested  on  oa.  ad  aa.,  could 
Dot,  under  statute  of  '38,  be  dischai^;ed  from  cus- 
tody, by  delivering  to  constable  a  schedule  of 
property  ntnate  out  of  state,  and  swearing  that 
be  had  no  other  property  subject  to  execution, 
etc  IF«6afcrT.faHey,6Blilft3,'42.  a.  4-381. 

4S40*  It  ia  magistrate's  duty,  before  whom 
debtor  makes  oath,  in  order  to  be  discharged, 
under  statute  of  '38,  to  reduce  oath  to  writing, 
cause  debtor  to  sign  it,  and  hand  it  over  to 
officer  making  arrest,  who  should  make  it  a  part 
of  his  return,  and  append  to  writ  Id. 

4541.  Defendant  in  custody,  on  a  on.  tul  aa,, 
may,  under  act  of  '41,  be  dischai^ed  without 
prejudice,  by  attorney  for  piMntifil  v.  iW> 
3^  6  Blf.  42&, '43. 

4542.  INscbatge,  with  plaintiff's  consent,  of 
%  defendant  in  custody  on  a  co.  ad  so.,  operates 
as  a  discharge  of  jadnnent.  IToiemcm  t.  Jbna, 
1-^17.  '49. 

4848.  If  one  of  two  defendants,  taken  on  a 
joint  CO.  ad  sru,  be  discharajed,  under  statute,  from 
prison,  in  consequence  ol  plaintiff's  refusal  to 
pay  for  his  support,  that  does  not  operate  as  a 
diacharae  of  jadgmeot.  Ihtan  t.  Pbtta,  5  Blf.  534, 
*41 ;  Junius  t.  HinUm,  6  Blf.  35,  '41. 

^B44.  IIl^l  dischaige  of  a  prisoner,  arrested 
on  a  tio.  ad  «a.,  amounts  but  to  an  escape.  .fV«e- 
man  t-  Smith,  7-582,  '56. 

4846.  A  debtor  was  discharged,  under  solvent 
law  of  C^ioj  as  to  imprisonment  of  body,  from  a 
debt  due  to  payee  on  a  note.  Parties  resident 
in  Okio,  and  debt  was  there  contracted.  Hdd; 
debtor  might  plead  discharge^  so  Sat  as  respected 
imprisonment  of  his  person,  in  bar  of  action 
brought  against  him  in  this  state,  on  note  by  an 
assignee  thereof.  Pugh  r.  Bviadl^  2  Blf.  366,  '30 ; 
T.  Bv*tdl,  id.  394,  '31. 
4846.  A  state  law,  merely  discharging  person 
of  debtor  from  imprisonment,  not  his  after-ac- 
qnired  property,  for  ddi)ts  contacted  in  state  be- 
tween its  citizens,  is  constitutional — ^whetherdebt 
was  contracted  before  or  after  passage  of  law. 
Bat  if  law  dischar^  debtor's  after-acquired 
property  as  well  as  his  person,  a  dischar^  under 
It  is  not  valid,  unless  creditor  make  himself  a 
party  to  proceedings,  which  lead  to  discharge. 
iW  T.  BuMiil,  2  Blf.  394,  '31. 

4847*  A  dischaige,  by  a  statute  law,  has  no 
operation  ont  of  state  over  contracts  not  made 
and  to  be  carried  into  effect  within  state,  nor 
over  citizens  of  other  stales,  who  do  not  make 
themselves  parties  to  proceedings  under  law.  Id. 

4848.  A  discharge  under  an  insolvent  law, 
of  person  and  not  of  after-acquired  property, 
say  be  pleaded  in  discharge  of  person  from  im- 
prisonment ;  and  judgment  for  plaintiff,  if  plea 
be  snpported,  is,  tnat  he  recover  his  debt,  to  be 
levied  not  on  person  of  ddendant,  but  only  on 
his  proper^.  Id. 

4849.  A  debtor  l^Uy  arreted  on  Sunday, 
Tirtue  of  an  execution  procured  on  that  day, 

may  obtain  his  dischatge  on  same  day,  under 
execution  law.   King  v.  Strain,  6  Blf.  447,  '43. 

4860.  Rule  that  a  leTj  Is  prima  ISftcle  a  sat- 
iB&eUoBlMraii  weeiitloMy  does  not  apply  when 


debtor  is  arrested  upon  execution,  and  sheriff 
is  bound  to  accept  such  property  as  he  tenders, 
not  as  satisfaction  of  debt,  but  with  view  to  pris- 
oner's discharge  on  oath  of  insolvency.  Freemm 
V.  Smiih,  7-582,  '56. 


CAPITAI*  PUNISHMEN'T. 

4851*  Capital  punishment,  for  crime  of  mup 
der,  is  not  in  conflict  with  constitution.  Riot  t 
SaU,  7-332,  '55 ;  DriskiU  v.  StaU,  id.  338. 

4862.  OplBlan  of  jnror.  Upon  trial,  upon 
indictment  for  murder  In  second  degree,  opimoo 
of  a  juror  in  regard  to  death*penalty,  is  imma- 
terial. Finn  v.  StaU,  5-400,  ^54.  Miter,  upon 
indictment  for  murder  in  6rst  degree.  Greenley 
V.  StaUy  80-141,  '77  ;  Gross  v.  SlaU,  2-329,  '60; 
DriakiU  v.  SUxU,  7-338,  '55 ;  FaJmaiodt  v.  Staie, 
28-231,  '64.   Cf.  67-102;  88-418. 

4868.  A  grand  juror  who  entertains  conscien- 
tious scruples  on  subject  of  capital  punishment, 
is  disqualified.   Qran  T.  <6tafe,  supra. 

4864.  Defendant,  in  a  prosecution  for  mur- 
der, can  not  complain  of  an  inetructionj  because 
it  indicates  that  judge  is  opposed  to  capital  pun- 
ishment.  Jimea  v.  Saie,  64-473,  '78. 

4865.  Sec.  85,  2  B.  S.  '76.  394,  providing  that 
on  trial  of  one  charf^  with  murder,  any  juror 
who  entertains  conscientious  scruples  as  to  death 
penalty,  may  be  challenged  for  cause,  is  not  un- 
constitutional. GnetUey  v.  Stofc,  60-141,  '77.  (v. 
K.a'81,  1793.) 

4856.  And  where  court,  upon  such  trial,  al- 
lowed such  question  to  be  asked  a  juror,  and  upon 
his  answering  in  affirmative,  allowed  him  to  be 
challenged  for  caus&  by  state.  Held;  ruling  cor- 
rect.  jhAncaloei  T.  SUa^f  28-281,  '64. 


CARRYING  CONCBAI<BD 
WEAPONS. 

4867.  Statute  of  '31,  prohibiting  all  persons, 
except  travelers,  from  wearing  or  carrying  con- 
cealed weapons,  is  not  onconstitattonal.  Stait 
V.  MUekell,  3  Blf.  229,  '33. 

4868.  Snch  exception  is  a  matter  of  de> 
fonse.  and  it  is  not  incumbent  on  state  to  prOTd 
BeKaflTe.    Wilet,  v.  StaU,  52-516,  '76. 

4869.  Indictment.  Intention.  In  an  indict- 
ment for  carrying  concealed  weapons,  it  is  not 
necessary  to  allege  that  weapon  was  carried  with 
intent,  or  avowed  purpose  of  injuring  his  fel- 
low man.  It  is  sufficient  to  allege  that  it  was 
carried  "  concealed."  Staie  v.  Jvdy,  60-138,  '77 ; 
WaUa  T.  Suae,  7  Blf.  672,  '45 ;  SlaU  v.  .Su*^  20- 
106, '63;  66-411. 

4860.  Need  not  arer  that  the  weapon  was 
"unlawfully carried."  .5!:atev.iShiwpe,24K-106,'63. 

4861.  Such  averments  are  necessary,  when 
openly  carried.   Staie  v.  Swope,  gumra. 

4862.  Indictment  for  carrying  concealed 
weapons^  is  not  supported  by  evidence  that  de- 
fendant, a  woman,  bad  carried  a  revolver  with, 
her,  in  a  box,  in  which  it  was  inclosed  when  pui^ 
cliased,  to  a  melon  patch,  to  watch  it  (it  having 
been  robbed  a  short  time  before);  that,  on  see* 
ing  and  hearing  a  crowd  of  men  swearing  at  and 
following  her  orother,  she  picked  up  the  box, 
and  ran  to  the  protection  of  her  brother,  showing 
it  to  keep  off  the  crowd,  fearing  they  would  hurt 
her  brother.  She  refused  to  give  it  to  her  brother, 
for  fear  he  might  use  it,  as  he  was  verj  angry. 
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She  thus  managed  to  Beparate  her  brother  from 

the  crowd,  and  take  him  home.  Smith  v.  dilate, 
«»-140,  79. 

4868.  An  indictment  for  carrying  a  pistol 
concealed,  etc.,  need  not  state  that  the  pistol  was 
loaded.   Staie  v.  Ihaan,  6  Blf.  31,  '41. 

4864*  Intention  in  canring,  is  immaterial, 
and  it  makes  no  difference  whether  or  not  weapon 
be  loaded.  Ridenmtr  t.  State,  66-411,  '79 ;  iSlate 
T.  i>uMn,6Blf.3I,  '41. 

4865.  Indietment.  Sarplnsage.  Indictment 
ehai^ed  that  defendant  carried  a  pistol,  "con- 
ceal^ in  his  pocket."  It  is  argued  that,  "pocket" 
may  have  meanine  of  a  large  Dag,  etc.,  and  is  in- 
consistent  witli  averment  of  concealment  Words, 
"in  his  pocket,"  in  indictment,  might  be  struck 
out  as  surplusage.  Indictment  would  be  snffi- 
cient  It  would  thai  cham  thai  defendant  car- 
ried pistol  concealed.  This  is  all  statute  re- 
quires. Manner  of  carrying  it  is  matter  of  de- 
fense.  State  V.  Jjidy,  60-138,  '77. 

4866.  Concealment  is  a  material  fkct,  and 
most  be  proved,  as  well  as  alleged.  JSidenour  v. 
Staie,  65-411,  '79. 

4867.  Husband  and  wife.  As  wife  can  not 
be  a  witness,  she  can  not  make  an  affidavit 
against  her  husband,  on  which  to  found  a  prose- 
cution for,  etc    Ihubnaa  t.  <Siate,  87-353,^71. 

4868>  A  woman,  suddenly  picking  np,  and 
carrying  a  pistol,  and  fiourishingit,  for  purpose 
of  preventing  a  threatened  assault  from  others 
on  her  brother,  is  not  sufficient  to  support  an  in- 
dictment for  carrying  concealed  weapons.  Smith 
T.  State,  69-140,  79. 

CftTeat  Emptor.   See  Frand;  Judicial  Sale. 

CBMETERIBS* 

See  Dead, 

4869.  Anthority  over  cemeteries.  Cities  do 
not  have  authority  to  prohibit  establishment  of 
cemeteries  or  burying  grounds  by  others,  with- 
ent  corporate  limits,  nor  have  jurisdiction  or 
control  over  such  when  constructed.  [Section  34, 
clause  5,  p.  15,  Acts  '65,  Spec.  Sess.J  Begein  v. 
Oito  Andenoa,  28-79,  '67. 

4870.  Nor  to  subject,  to  control  of  city  sex- 
ton, cemeteries  other  than  those  belonging  to  ci^. 
Booert  v.  Oiiy  Ind'polis,  18-134,  '59. 

4871.  Acemetery,  isnot,per  8e,a  nuisance.  Id. 

4872.  A  city  has  complete  authority  to  estab- 
lish cemeteriea,  and  this  implies  a  discretion  to 
todge  of  tlrair  necessity.  OUy  QrmteatUe  v.  JSon^ 
lea,  28-18^  '64. 

4878.  City  can  not  be  enjoined  from  locating 
a  cemetery  on  account  of  supposed  injury  to 
springs,  etc.,  on  adjoining  land.  Id. 

4874.  Desecration  of.  Sec.  71  of  act  of  '52, 
defining  misdemeanors,  was  intended  to  apply 
enly  to  bnrial  places  dedicated,  according  to 
sees.  17  to  21, 1  R.  &,  p.  461.  Wmtere  t.  Sate, 
1>-172,  '67. 

4875*  In  suit  by  trustees  of  a  church  against 
heirs  of  Aj  and  their  grantees,  for  recovery  of  real 
estate,  which  A  had  permitted  to  be  used  as  a  cem- 
etery, in  expectation  that  a  church  would,  some- 
time, be  erected  thereon.  Hdd;  it  not  being 
shown  that  A  had  intended  to  vest  title  in  any 
particulardenomination,  exclusively,  and  oi^n- 
uation  of  which  plainti0s  were  trustees  not  be- 
ing in  existence  at  time  of  A's  death.  plaintiSs 
could  not  recover.  HicJa  t.  Dai^ord,  47-223,'74. 


CBRTIORARI. 

4876.  CeriioEari  may  be  awarded  after  sub- 
mission of  a  cause.  BurUm  v.  Fcrguvm^  60— 486^ 
'80;  Songer  x.WaJker,  1  Blf.  251,  '23, '79. 

437  7.  But  notice  thereof  must  be  given  under 
rule  37.    CTorA  v.  Wrighi,  67-224. 

4878.  Where,  after  a  rehearing  had  been 
granted  by  S.  C,  upon  calling  of  caaae,  appellee 
moved  to  submit,  upon  pointa  mentioned  in 
petition  for  rehearing;  pending  which  motion^ 
appellant  su^iested  a  diminution  of  record,  and 
moved  for  a  certiomn,  to  complete  record.  Held; 
motion  for  eertiorari  not  within  reasonable  time, 
especially  as  no  excuse  was  offered  for  failure  to 
make  application  before  former  snbmiasion. 
QaUing  v.  Newell,  12-11&  '59. 

4879.  A  motion  in  a.  C,  for  a  eertiorari  to 
correct  record  in  a  submitted  cause,  will  not, 
under  rule  37,  be  entertained,  unless  opposite 
party,  or  his  attorney,  shall  have  had  ten  daya* 
notice  in  writing.  Opposite  party  may,  however, 
waive  such  notice,  and  upon  showing  of  such 
waiver,  motion  will  be  acted  upon,  and  it  is  not 
necessarv  that  submission  of  cause  should  be  set 
aside.  Painsifivaimi  Co.  v.  Holderman,  69-18,  '79. 

4880.  Where  a  party  desires  an  amendmmt 
of  transcript,  after  submission  of  a  cause  to  S.  C, 
on  appeal,  he  should  suggest  defect  by  affidavitf 
move  for  a  writ  of  certuntiri  to  clerk  of  C.  C, 
give  notice  of  motion  to  opposite  party,  obtain 
writ,  and  require  clerk  to  certify  up  a  complete 
transcript.    Figari  v.  Haiderman,  59-424,  '77. 

4881.  Such  party  should  use  dae  diU^enee 
la  having  writ  issued  and  delivered  to  clerk  of 
court  below,  and  in  having  complete  record 
made  out  and  transmitted  to  clerk  of  S.  C.  Ba»- 
nieter  v.  Allen,  1  Bit  4U,  '25. 

488S.  The  S.  C.  acts  alone  upon  record  as 
made  in  court  below,  and  as  certified,  and  can 
not  amend  bill  of  exceptions  or  record  by  insert- 
ing therein  omitted  testimony.  Application  for 
such  amendment  must  be  made  to  court  below, 
and  then  S.  C,  by  eertiorari,  compel  clerk  to  cer- 
tify amended  bill.  Qvck  v.  Slate,  40-283,  72. 
Cf.  Doe  V.  Owen,  2  Blf.  452,  '31 ;  Jim«8T.F<wJte- 
ten,  8-107  '51;  Colerieky.  Hooper,  id.  '52. 

4888.  Proceedings  in  S.  C.  will  be  stayed  on 
motion  till  amendment  can  be  made.  Id. 

4884.  The  S.  C.  has  no  power  to  award  a  eer- 
tiomri,  to  enable  it  to  reverse  a  judgment  or 
make  error.  It  can  make  such  award  upon  ap- 
plication of  either  party,  supported  by  aiBdaviti 
showing  a  diminution  of  record.  Ketler  t. 
41-543,  '73. 

4385.  To  atBrm  a  Jndirnieiitf  court  may,  ex 
officio,  award  a  eertiorari  to  complete  record.  Brimm 
V.  (kbome,l  Blf.  32,  '18. 

4386.  The  S.  C,  of  its  own  motion,  may  make 
such  an  award  when  no  just  judgment  can  be 
rendered  without  it.    jffurt  v.  ^ifafc,  26-100, '66. 

4887.  The  S.  C.  vonld,  of  Its  own  motion, 
to  afBrm  a  Ja^ment,  order  a  certiorari  to 
bring  up  entry  of  return  of  an  indictment  ad- 
mitted by  defendant  to  have  been  rexularly  re- 
turned at  a  previous  term, but  omittra.  Statey. 
Pearce,  14-426,  '60. 

4388.  Where  an  alleged  defect  does  not  ap- 
pear  upon  face  of  record,  and  application  alleging 
It  is  not  verified,  a  eerticrari  will  not  be  grantecC 
P.  M.  &  F.  Int.  Co.  V.  WaUer,  22-73,  '64. 

48^0.  Nor,  as  a  general  rule,  after  a  cause  has 
been  decided.  Id.;  P.  C.  Si  St.  L.  B.  Oa.  r.  Van 
Hoatea,  48-90^  '74. 
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4S89a.  Proper  mode  of  correcting  errors,  and 
sappljing  deficiencies,  in  8  transcript  to  S.  C,  is 
hv  makiog  application  to  S.  C,  by  means  ol  a 
eoHorari.   Fhetpe  v.  Otgood,  84-150,  70. 

4S90.  Certiorari  from  Jnstlee  to  U  C.  Lat- 
ter court  should  reverse  jndgment,  if  erroneous ; 
bot  retain  cause  for  a  new  trial,  as  on  appeal. 
dart  V.  Dunlap,  2-651,  '51. 

4491.  When,  under  R.  S.  '43,  a  cause  was  re- 
■ored  from  a  certain  JngUce  hj  certiorari, 
it  was  duty  of  court  to  examine  it  finst,  as  a 
court  of  error  only,  and  if  no  defect^  affecting 
merits,  were  ai^pareot  in  record,  to  affirm  judg- 
ment, and  certify  decision  to  justice,  or  render 
jndgment  for  amount  of  justice's  judgment  and 
costs  by  him  taxed ;  but  it  such  detects  appeared, 
it  was  duty  of  court  to  reverse  judgment  and  re- 
tain cause  for  trial  on  merits,  ckarl  v.  Riehey,  5- 
199,  '54. 

4S93.  Where,  in  such  case,  C.  C.  reversed 
judgment,  tried  cause,  and  reduced  plaintiff's 
jntj^ent  more  than  $5.  Bdd  ;  under  R.  S.  '43, 
ddeiKiaat  entitled  to  judgmfflit  for  costs  before 
justice  and  in  C.  C.   (Aonee  r.  Hakif,  6-367,  '55. 


chahperty  and  mainxe- 

4898.  Champerty.    Tendor  and  reudee. 

PnTchaBe  and  conveyance  of  land,  pending  a 
snit  to  enforce  a  lien  against  it,  is  not  void  for 
champerty.   Fruxier  v.  J^arrts,  51-156,  '75. 

4394.  Kor  if  vendee  had  no  knowledge  of  ac- 
tion. Fragier  T.  Harris,  mpra;  Bom  T.  Beekett, 
80-151  '68. 

4895.  If  made  by  client  to  attorney,  pending 
a  suit  concerning  the  land,  such  sale  to  one 
having  knowledge  of  action,  will  be  void.  West 
V.  ^i«mrf,  21-305, '63.   Cf.  27-263. 

4896.  All  agreement  wlitch  an  attorney 
is  to  receive  for  his  services,  in  recovering  a 
claim,  a  part  of  claim  or  thing  to  be  recovered, 
ia  champertouB  and  void.  Seobai  v.  Boss,  18- 
117,  '59. 

4397.  An  agreement,  by  an  attorney,  to  pros- 
ecute a  claim  against  the  government  for  com- 
pensation, contingent  upon  success,  in  procuring 
legislative  action,  is  a^inst  public  policy  and 
void.   OomiOard  v.  Beargt,  21-479,  '63. 

4898.  The  parehase  of  land  by  an  attorney 
ttvm  hfg  client,  pending  a  suit  concerning  it,  is 
champerty,  and  void,  unless  made  in  consum- 
mation of  aprevious  bargain.  Wea  v,  Baymond. 
tl-305,  '63.   Cf.  80-lM. 

4899.  A  executed  to  6,  a  lawyer,  a  power  of 
sttomey,  conBtltutiog  him  his  agent  to  recover 
for  him  a  certain  estate,  and,  in  same  transac- 
tion, B  agrees  to  prosecute  claim  for  one-half  of 
whatever  of  said  estate  he  may  recover,  it  being 
>ppareiit  that  litigation  was  cont^plated. 
md;  BDch  contract  was  champertous  and  void. 
Laffertsv.  JelUy,  22-471,  '64. 

4400.  Champertous  contracts  may  be  brought 
Wore  court,  (1)  by  bein^  foundation  of  a  suit, 
P^haps  of  defense,  in  which  case  they  are  held 
;^  and  (2)  where  they  are  not  foundation  of  a 
pleading,  and  questions  upon  them  do  not  arise 
'wt'een  parties  to  them,  but  where  suit  is  pros- 
ecuted by  plaintiff  against  defendant,  by  attor- 
wj  of  fonner,  under  a  champertous  contract 
with  him,  when  court  of  its  own  motion  may 
dismiss  case  on  ground  of  public  policy.  Greea- 
w»T.a&«,  61-201, '78. 


4401.  But  error  for  failure  todismissean  not 
be  made  for  first  time  in  S,  C.  Jd. 

4402.  Quare:  Whethersuchcontracts between 
attorney  and  client  are  exceptions  to  this  rule. 
Damonl  V.  Du/ore,  27-263,  '66. 

4403.  Maintenance.  When  there  is  no  agree- 
ment to  divide  thing  in  suit,  contract  is  one  of 
maintenance.  When  stipulation  is  to  receive 
such  a  part,  it  is  champerty.  Qui^byv.  2%oinps(m, 
68-317,  '76. 

4404.  A  conveyance  made  by  a  person  out  of 
possession  of  land,  held  adversely  by  a  third 
person,  is  void.   Muhad  v.  Doe,  1-481,  '49. 

4406.  Jndlefal  sales  are  not  affected  by  ad- 
verse possession,  nor  are  they  within  policy  of 
champerty  law.  MeGiUv.  ifoe,  9-306/67.  But 
see  2-17;  6  Blf.  99. 

4406.  A  salt  at  law  can  not  be  maintained 

on  decree  of  a  court  of  chancery,  except  it  be 
a  foreign  decree,  in  which  case,  by  express  stat* 
utory  provision,  an  action  of  debt  mav  be  main- 
tained.   Woodru^  V.  dark,  6  Blf.  337,"'42. 

4407.  An  action  of  debt  will  not  lie  on  decree 
of  a  court  of  chancery  in  another  state,  unless 
decree  have,  b;^  statute  of  that  state,  the  force 
and  effect  of  a  judgment  at  law.  BUiott  v.  Bay, 
2  Blf.  31.-26. 

4408.  A  bill  in  chancery,  showing  that  com- 
plainant has  no  equity,  may  be  objected  to  at 
any  stage  of  proceedings.  Mnir  v.  Qark,  7  Blf. 
423,  '45;  Oammims  y.WhUe,  4  Blf.  356,  '37. 

4409.  Courts  of  equity  will  follow  law,  in 
construction  of  statnte  of  nsnry.  Conner  V. 
Mmn,  7  Blf.  837,  '45. 

4410.  BUI.  Plaintiffcan  not  recover  in  chan- 
cery on  a  ground  not  taken  in  his  bill.  Peebnan 
V.  Peelman,  4-612,  '-53. 

4411.  Practice.  A  bill  in  chancery,  contain- 
ing a  claim  against  defendant  in  his  individual 
capacity,  ana  another  againat  him  as  an  heir 
for  debt  of  his  ancestor,  may  be  objected  to  for 
multifariousness,  but  objection  must  be  made 
before  defendant  has  answered  the  hill.  Bryan 
V.  Blythe,  4  Blf.  249,  '36. 

4412.  Mode  of  objecting  to  an  answer  In 
chanceiy  as  insufficient,  is  not  by  demurring, 
but  by  filing  exceptions.  Arnold  v.  Slyla,  2  Bu. 
391,  '31. 

4413.  Payee  of  note,  who  has  sued  makers, 
can  not  demur  to  a  bill  In  chancery,  filed  by 
latter,  because  it  charges  note  to  he  usuriousand 
prays  a  discovery,  if  complainants  have  brought 
principal  and  legal  interest  into  court,  ifarvev 
V.  Crawford,  2  Blf.  43,  '27. 

4414.  If  demurrer  to  a  bill  for  want  of  proper 
parties  be  sustained,  bill  should  not  be  dism  issed, 
but  cause  ordered  to  stand  over  for  reasonable 
time,  with  leave  to  amend  bill.  Lindleyv.  Cra- 
vens, 2  Blf.  426,  '31. 

4416.  Practice*  If,  after  a  demurrer  for 
multifariousness  to  a  bill  in  chancery  is  over^ 
ruled,  defendant  answer  bill,  objection  to  it  for 
multifariousness  is  waived.  Walaon  v.  Clendoi- 
nin  6  Blf.  477,  '43. 

4416,  Where  demnrrer  to  bill  in  chancery 
is  overruled,  final  decree  is  not  rendered  against 
defendant;  bnt  he  is  only  ordered  to  answer. 
Boflor/v.  Conner,  1  Blf,  287,  '23. 
'4417.  Keasooable  time  should  be  given  to 
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mftke  and  file  ansver.  Kipper  v.  OUmtxy,  2  Blf. 
856,  '30. 

4418.  Record.  Bill  of  exceptions.  In  chaD- 
cery,  eucfa  matters  only  in  progress  of  a  cauee,  as 
do  not  necessarily  become  a  part  of  record  (such 
as  oral  evidence  of  exhibits  at  bearinffj  etc.), 
need  be  jpresented,  on  appeal,  by  bill  of  excep- 
tions.   Egbert  t.  Biuh,  7-706,  '56. 

4418a*  In  chancery,  causes  are  decided  on 
appeal  upon  weight  of  evldeuM,  without  re- 
sard  to  conclusions  of  inferior  courts  thereon. 
Morgan  v.  Sm^,  7-537,  '66. 

4419.  A  suit,  in  chancery,  was  read;^  fin&l 
hearing,  under  act  of  '38,  as  soon  as  issue  was 
completed,  unless  depositions  were  to  be  taken. 
Jiyhn  v.  Coekran,  7  Bit.  417,  '45 ;  Andrem  v.  Jones, 
8  Blf.  440,  '34. 

4420.  Amendnieilt.  Mistake  having  been 
made  in  an  answer  in  chancery,  as  shown  by  af- 
fidavits of  defendant  and  writer  of  answer,  a  sup- 
plemental answer  was  permitted  to  be  filra. 
Comiliard  v.  Suydam,  8  Blf.  25,  '46. 

44S1.  IrreleTant  matter,  contained  in  an 
answer  in  chancery,  should  be  strnck  out.  Oon- 
weU  V.  Chwool,  8  Blf.  123,  '46. 

4432.  If  money,  alleged  in  answer  in  chan- 
cery to  have  beoi  tendered  to  complainant,  be 
not  brought  into  court,  all^atlon  of  tender 
slwold  be  strnck  out.  Id. 

4428>  A  fact  alleged  in  bill,  and  not  denied 
in  answer,  must  be  taken  as  true.  Id. 

4424.  Proper  mode,  under  our  statute,  of  ob- 
jecting to  validity  of  a  plea  to  a  bill  in  chancery, 
IS  by  motion  to  have  plea  set  down  for  ailment; 
but  mere  circumstance  that  plea  was  set  down 
for  ar^ment,  on  a  demurrer  to  it,  instead  of  such 
a  motion,  can  not  be  assigned  for  error.  Saymond 
V.  Sijnonam,  4  Blf.  77,  '35. 

4425.  If  exceptions  be  taken  to  some  parts 
of  answer  in  chancery,  and  court  consider  ex- 
ceptions valid,  defendant  may  be  ordered  to  an- 
swer over  so  far  as  exceptions  extend,  but  can 
not  be  required  to  answer  over  generally.  If  an- 
swer to  any  particular  part  in  bill  be  not  suffi- 
ciently explicit,  complaiiiBnt  should  file  excep- 
tions to  that  part  of  answer;  but,  if  instead  of 
doing  that,  he  acquiesce  in  answer,  charge  must 
be  proved.    J^ff     ^avit,  2  Blf.  281,  '29. 

4426.  Answer*  Answer  to  a  bill  in  equity, 
for  a  specific  performance  of  a  contract  under 
seal,  stated,  inter  alia,  conversations,  etc.,  of  par- 
ties^ which  occurred  before  and  at  time  of  exe- 
cution of  contract,  varying  its  terms,  etc.  Hdd; 
that  part  of  answer  should  be  struck  out  as  im- 
pertinent.   Barbee  v.  Jnnton,  5  Blf.  439,  '40. 

4427.  Chancery  causes,  nnder  the  old  prac- 
tice, were  decided  in  the  appellate  courts  on  the 
weight  of  evidence,  and  hence  the  evidence  was 
required  to  be  by  deposition,  and  not  oral,  and  to 
be  placed  in  the  record.  BtmuU-v.  We/cA,  15-332, 
'60;  Linn  v.  jSoriew,  7-69,  '55  j  Wdh  r.  Sprague, 
10-805,  '58.  Cf.  7-637.  Adult  parties  might, 
undoubtedly,  waive  these  rules  of  practice,  and 
be  bound  by  the  waiver,  but  it  is  error  for  a 
court,  trying  a  chancery  cause,  to  admit  oral  evi- 
dence against  infants,  which  is  not  placed  in  the 
record.  Bennett  v.  Wdch,  svpra.  The  mere  proof 
of  hand-writing  to  exhibits  and  writings  made 
part  of  the  pleadings,  is  excepted  from  these 
rules,  and  might  be  made  by  parol.  Id.  The  ex- 
ecution of  notes,  mentioned  in  complainant's 
bill,  but  not  made  exhibits,  could  not  foe  proven 
orally.   Id.   Cf.  Qafhey  t.  Beem,  B~7,  '54. 

4428.  Under  our  present  code  the  practice  is 


different,  and  a  decree  against  an  Infant  Will  not 
be  reversed,  because  the  evidence  is  not  in  the 

record.  Id, 

4429.  By  chancery  practice,  affirmative  mat- 
ter in  an  answer,  which  is  made  acn»B-bill,  not 
denied,  is  taken  as  true.   Hak  v.  Ptummerf  t~ 

121,  '55. 

4480.  Answer  in  chancery,  under  oath,  can 
be  overcome  only  by  at  least  one  witness,  and 

strong  corroborating  circumstances.  Caikini  v. 
Evans,  5-441,  '54;  Pierce  v.  Qaia,  7  Blf.  162,  '44 

4481.  Tartance.  A  bill  in  equity,  alleging 
a  certain  contract,  which  is  denied  by  answer,  is 
not  sustained'  by  proof  of  a  different  contract 
Kineev  v.  Orimes,  7  Blf.  291,  '44. 

4482*  A  charge  in  a  bill  in  chancery,  that 
defendant  had  assented  to  a  certain  agreement, 
is  sufficiently  denied  by  an  allegation  in  answa 
that  he  never  had  any  knowledge  of  agreement 
ComiUard  v.  Suydam,  8  Blf.  26,  '46. 

4488.  Material  allegation  in  bill  in  chancery, 
if  denied  by  answer,  must  be  proved.  OimpW/ 
V.  Brackenridffe,  8  Blf.  471,  '47.  So  as  to  a  dis- 
tinct fact  in  avoidance  set  up  by  answer.  Pierte 
V.  Oaleg,  7  Blf.  162,  '44  ;  Oreen  v.  Vardimant  2  Bit 
324,  '30. 

4484.  An  Issae  of  fhc^  having  been  formed 
on  bill,  and  answer  in  equity,  a  jury  was  called 
to  try  it,  and  answer  read  in  evidence.  Hdd; 
juty  might  find  for  complainant  on  testimony  (rf 
a  single  disinterested  witness,  ftnaqrv.  Orwuif 
7  Blf.  291, '44. 

4485.  In  chancery,  an  averment  in  answw 
responsive  to  bill,  that  party  was  sane  at  time 
act  was  peHormed,  is  evidence  of  that  bet, 
against  which  proof  of  general  derangeaent 
will  not  avail,    Achei/  v.  Si^hera,  8-411,  '56. 

4486.  It  is  a  general  rule  that  an  answer  in 
chancery  is  to  be  taken  as  true,  unless  it  be  dis- 
approved by  two  witnesses,  or  by  one  witnees 
and  corroborating  circumstances.  Green  v.  Var* 
diTTian,  2  Blf.  324,  '30. 

4487.  This  rule,  however,  does  not  extend  to 
everything  which  answer  contains  in  favor  of 
defendant;  it  applies  only  to  that  part  of  an- 
swer which  is  directly  responsive  to  charges  in 
bill.  Id. 

4488.  Answer  of  one  defendant  in  chancery  b 
no  evidence  against  his  co-defendant.  3%omw- 
8<m  V.  Tiuker,  2  Blf.  1 72,  '28. 

4489.  If,  in  a  suit  in  chancery  against  A,  B 
and  C,  Uiere  be  final  decree  against  A  alone,  he 
can  not  assign  for  error  that  B  and  C  had  not 
legal  notice  of  suit.  Pell  v.  Farquar,  3  Blf.  331,'34 

4440.  Plaintiff  wrongly  Joined.  Two  pei^ 
sons  joined  in  a  bill  in  chancery,  each  having  t 
separate  claim  against  defendant.  One  of  com- 
plainants, on  account  of  his  father,  had  a  right 
to  sue  in  chancery,  but  other  had  no  such  right 
Held;  bill  was  insufhcient.  Sdd;on  sustaining 
demurrer,  bill  should  not  be  dismissed  as  to  in- 
fant, but  should  stand  over,  in  order  that  he 
might  strike  name  of  other  complainant  from 
the  bill.    GWmes  v.  IFitoon,  4  Blf.  332,  '37. 

4441.  Administrator's  remedy  against.  Ao 
administrator  may  be  sued  in  chancery  for  a 
debt  due  to  complainant  from  intestate.  JvdiA 
V.  Brandon,  o  Blf.  506,  '41. 

4442.  If  one,  indebted  to  several  others,  ab- 
sconds, leaving  real  estate  to  which  he  is  esti* 
tied  in  equity,  but  no  propertjr  subject  to  legs! 
process,  creditors  may  unite  in  a  oill  in  cban* 
cei7  to  have  their  claims  liquidated,  and  to  make 
property  liable  for  amount.  t  Qbatih 
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2  BIf.  356,  '30.  Equity  will  not  take  cognizance 
of  propertv  subject  to  legal  process.  Wek  v.  3/c- 
Cariy,  4  Bit  244,  '36.  CC  mrley  v.  Shields,  8  Blf. 
273,  '46. 

4443.  General  rule,  that  to  reach  equitable 
interest  of  a  debtor  in  real  estate  in  chancery, 
-creditors  should  first  obtain  a  iudsment  at  law  ■ 
to  reach  personal  property,  both  a  judgment  and 
•execation  must  beshown.  Exception  where  the 
debtor  is  deceased ;  or,  where  claim  in  to  be  sat- 
isfied ont  of  a  fund  accessible  only  by  aid  of  a 
■court  in  chancery.  O'Brien  v.  CouJter,  2  Blf.  421, 
'31 ;  Bryer  v.  Chtae,  8  Blf.  508,  '47 ;  UnJmoim  Heirs 
•tf  Whitney  v.  KitxJtaU,  4-546/53;  JVfartm  v.  Dens- 
ford,  3  Blf.  295,  '33:  Amy  v.  Rnmon.  2  Blf.  129. 
28.  Cf.  2-642. 

4444.  Courts  of  equity  of  this  state  possess 
power,  in  addition  to  usual  jurisdiction  of  a  court 
«f  chancery,  of  taking  cognizance  of  and  pro* 
tecting  persons,  rights,  and  property  of  infants, 
idiots  and  lunatics.  McCord  v.  OchiUree,  8  Blf. 
15,  '46. 

4445.  But  to  reach  choses  in  action  of  a  debtor, 
and  subject  them  to  satisfaction  of  a  judgment, 
has  been  denied  in  Indiana.  Keighiley  y.WaUs, 
27-384. '66;  Lewis  y.  Matlock,  t~12Q'bl. 

4446.  Vendor  of  land  sued  vendee  in  chan- 
'Cery  for  purchase  money.  Held;  suit  might  be 
sustained.    Omwelt  v.  CtaypooL  8  Blf.  123,^46. 

4447.  Qware:  as  to  jurisdiction  of  a  court  of 
-chancery  over  awards  made  pursuant  to  statute. 
EUwa  V.  Adamt,  8  Blf.  103,  '46. 

4448.  A  decree  in  chancery,  however  errone- 
ous, is  not  a  nullity,  if  court  had  jurisdiction  of 
•ubiect-inatter.  and  of  parties.  Jaduan  t.  Oreen, 
7  Bit  391  '45. 

4449.  Where  courts  of  law  and  equity  have 
concurrent  jurisdiction,  it  is  no  objection  to  re- 
lief in  chancery,  that  party  can  have  full  relief 
at  law.   Peek  v.  Braman,  1  Blf.  544,  '28. 

4450.  Jurisdiction  of  a  eonrt  of  chancery, 
•extends  to  account  of  administrators,  though  set- 
tled in  probate  court,  if  there  be  evidently  a  mis- 
take or  fraud  in  settlement.  Brudxandge  t. 
J(Dwl2  Blf.  377,  '30. 

4m1.  Quaraianship  of  minors,  and  adtust- 
mmt  of  their  accounts,  form  a  branch  of  cnan- 
■cery  jurisdiction.    Extension  of  jurisdiction  of 
■courts  of  law,  in  modem  times,  to  cases  which 
were  formerly  subjects  of  equitable  jurisdiction 
■only,  has  not  destroyed  jurisdiction  of  courts  of 
•eqniQr.    When  accounts  are  intricate  and  diffi- 
cult, a  bill  in  equity  is  more  usual  and  suitable 
ptooeeding  to  compel  an  account.   Heirs  of  A, 
--KHneof  iraom  were  infants,  and  his  representa- 
tives, filed  bill  in  chancery  agaiast  heirs  and 
representatives  of  B.   Bill  stated  that  B,  guar- 
dian of  A's  heirs,  having  contracted  to  sell  their 
]»nd  to  C,  procured  order  of  court  in  Connecti- 
cut, where  land  was  situated,  authorizing  sale 
"by  D ;  that  D,  pursuant  to  order,  sold  and  con- 
veyed land  to  C  for  $1,500,  which  amount  had 
n^rly  all  been  received  by  B;  that  bonds  to 
court  were  executed  by  D  and  E,  conditioned 
that  B  should  vest  purchase- money  in  other 
lands  for  heirs  of  A,  or  lay  it  out  for  their  nur- 
ture, education,  or  advancement,  and  should  ac- 
count to  court,  when  required,  or  to  heirs  when 
they  should  come  of  age ;  that  B,  having  married 
Tidow,  the  administratrix  of  A,  became  possessed 
•of  intestate's  personal  estate  to  considerable 
amount;  that  B  afterwards  removed  from  Con- 
necticut to  Indiana,  purchased  land  here  with 
money  of  A's  Iieirs,  received  it,  took  title  In  his 


own  name,  and  died  without  accounting  to  them, 
leaving  personal  property  sufficient  to  pay  or 
their  claim.  Bill  prayed  for  a  discovery,  relief, 
etc.  Held;  demurrer  to  bill,  on  groun  dof  com- 
plainant's remedy  bein^  at  law,  could  not  be 
sustained,  case  being  within  jurisdiction  of  a 
court  of  chancerv.  Pick  v.  braman,  2  Blf.  141-2, 
'28.   Ikek  V.  Bruman,  1  Blf.  544,  '28. 

4458.  A  bill  in  equity  to  carry  a  former  de-' 
cree  into  execution  is  proper  when,  from  neglect 
of  parties,  or  from  some  other  cause,  subsequent 
events  have  intervened  which  render  further  aid 
of  court  necessary ;  and  even  a  person  not  a  party 
to  decree,  when  his  rights  are  affected  by  it,  may 
resort  to  this  remedy.  XtniOn  v.  Bitta,  6  Blf.  396, 
•40. 

445S*  Court  of  chancery  will  not  interfere 
where  court  of  law  has  decided  a  question  of 
law  erroneously.  Dunn  v.  Fiah,  8  BJf.  407,  '47 ;  Ed- 
gertm  v.  Com^ock,  8-383,  '62. 

4454.  RevleTr  of  Judgment.  Decision  of  a 
court  of  law,  made  in  due  exercise  of  its  juris- 
diction, can  not  be  revised  by  a  court  of  chan- 
cery. Pichon  V.  McHenry,  6  Bit  617,  '43;  Cboper 
V.  Butterfield,  4r423,  '53. 

4455.  A  judgment  at  law,  in  a  suit  on  an  aj^ 
peal-bond,  can  not  belnjoined  by  acourtof  chan- 
cery for  want  or  failure  of  consideration  of  bond. 
Id. 

4456.  To  injoin  a  judgment  at  law,  for  fraud 
in  fundamental  contract,  bill  must  all^e  that 
objection  to  contract  was  not  made  at  law,  and 
show  such  omission  was  not  negligence  of  com- 
plainant. Parker  v.  Morton,  5  Blf.  1,  '3S-,i^mire 
V.  2%OTip8on,  2  Blf.  270,  '29;  Babum  v.  Shortridgef 
id.  480,  '31 ;  Skinner  v.  Deming,  2-558,  '61 ;  J^flb- 
enon  v.  Bd.  Corn's  Ripley  Co.  6-128,  '55. 

44&7*  Dismissal.  A  complainant  in  chan- 
cery moved  to  dismiss  bill  "  without  prejudice." 
Court  refused,  but  dismissed  it  *'  with  prejudice." 
Held;  dismissal  would  be  no  bar  to  anotner  suit 
for  same  cause.  Held;  a  writ  of  error  would  not 
lie  on  the  dismissal.  Vanman  v.  Fairbrother,  7 
Bit  541, '45. 

4458*  A  court  of  equity  will  not  render  a  de- 
cree, setting  aside  a  conveyance  of  land  made  to 
defraud  creditors,  where  bill  does  not  pray  for 
such  a  decree.  £ktaman  v.  Bamsey,  8-419,  '52 ; 
Barton  V.  Bryant,  2-189,  '50. 

4459.  Default.  If  an  issuebeformedinequitv 
by  plea  to  bill,  and  replication  to  plea,  deiault 
can  not  be  entered  against  defendant,  and  bill 
taken  as  confessed,  while  issue  is  undiaposed  oL 
Sampton  v.  Hendricks,  8  Blf.  288,  '46. 

4460.  A  decree  pro  confesso,  against  a  non- 
resident defendant,  is  not  objectionable  on  ac- 
count of  its  having  been  taken  on  first  day  of 
term,  it  appearing  that  court  was  satisfied  that 
due  publication  had  been  made,  agreeable  to  or- 
der of  court.    Pbitt  V.  Judson,  3  Bff.  235,  '33. 

4461.  If  charges  in  bill  be  sufficiently  ex- 

E licit,  complainant,  after  adecreepro  emtfeato,  may 
ave  a  final  decree  without  production  of  proof. 
Id. 

4462.  If  defendant  in  chancery,  after  execu- 
tion of  process,  do  not  demur,  plead  or  answer 
in  time,  bill  may  be  taken  as  confessed  against 
him.    £^8(071  V.  Drake,  6  Blf.  540,  '41. 

4408.  Death  of  party.  If  a  defendant  in 
chancery  died  before  he  has  answered,  suit  can 
only  be  revived  by  a  bill  of  revivor;  but  if  he 
die  after  answer  filed,  suit  may  be  revived  by  vir- 
tue of  statute,  on  motion  of  complainant,  with- 
out such  biU.    Aldri^  v.  Dunn,  7  Bit  249.  '44. 
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4464.  If  a  defendant  in  chancery  do  not 
profess  to  answer,  from  any  knowledge  he  has  of 
matter  in  controrersyj  evidence  equivalent  to 
that  of  two  witnesses  la  not  necessary  to  over- 
come his  denial.  Stale  v.  Holhway,  8  Bif.  45,  '46. 

446o.  Answer  to  a  bill  alle^,  that  com- 
plainant knew  facts  in  caeependingsuitat  law, 
■and  pleaded  same  in  bar.  Held;  onus  probandl 
was  on  defendant.  IWi  v.  iUite,  7  BIL  564,  '45. 

4466.  In  a  suit  in  chancery,  court  may  take 
opinion  of  a  jury,  as  to  any  of  facts  in  contro- 
versy. B.  S,  43,  did  not  alter  this  rule  of  prac- 
tice,   icfpnwse  V.  FaUe,  7-692,  '56. 

4467.  Welffht  of  evidence.  In  chancery 
cases,  S.  C.  will  weigh  evidence,  and  decide 
thereon  without  respect  to  decision  of  court 
below.  EgbertY.  Rtt^  1 -706,  *66;Bak<ri''Leath- 
en,  8-558,  '52..  OrarmUng  5-441. 

4468«  Complainant  in  chancery  has  a  right 
to  an  order  to  examine  a  defendant  as  a  wit- 
nesSy  on  trial  of  an  issue,  etc.,  saving  just  excep- 
tions ;  and,  though  it  is  usual  to  suggest  in  peti- 
tion that  party  ia  not  interested,  it  is  not  neces- 
sarv.    McPheei&ti  v.  McPheeters,  6  Blf.  221, '42. 

4469.  One  of  two  defendants  can  not  be  exam- 
ined as  a  witness  by  complainant,  without  a 
special  order  of  court  Wheeler  v.  Emerion,  2 
m.  293,  '29. 

4470.  Trial.  Record  of  a  suit  in  chancery, 
stated  that  cause  was  set  down  for  hearing  upon 
bill,  answers  and  depositions.  A  writing,  under 
seal,  upon  which  bill  was  founded,  was  copied 
in  bill  and  also  made  an  exhibit.  Kecord  also 
showed  that  it  had  been  proved.  Held;  omis- 
sion to  state  that  cause  was  set  down  on  exhibit 
as  well  as  bill,  etc.,  was  a  mere  omission  in  a 
matter  of  form.  Foale  v.  L^vour,  6-473,  '55. 

4471.  In  chancery,  conclusions  of  coUrt  on 
evidence  presented,  are  entitled  to  same  weight 
S3  verdict  of  inzy.  CaUam  v.  Bmaa,  6-441,  'oi. 
CI  7-69. 

4472.  Exhibits,  under  chancery  practice  in 
this  state,  migiit  be  proved  at  hearing.  Morton 
V.  Whiu,  5-338,  '54. 

4478.  Where  a  bill  in  chancery  was  pending 
at  adoption  of  code,  and  afterward  deatliof  de- 
ftndant  was  su^iiested,  and  a  supplemental  com- 
plaint filed  in  name  of  personal  representatives 
and  heirs.  Hdd;  no  new  summons  for  defen- 
dants was  necessary.  Held;  if  prayer  of  bill 
was  sufficient  to  authorize  a  certain  judgment, 
under  the  then  practice,  the  code  did  not  change 
the  rule,  or  require  any  remodeling  of  pleadings. 
Wood  V.  Oetram,  29-177,  '67. 

4474.  Eqnity.  A  defendant,  in  a  suit  at  law, 
who  confesses  judgment,  reserving  equitv,  etc., 
has  no  ri^ht  to  proceed  in  chancery  for  his  de- 
mand against  plaintiff,  which  he  would  not  have 
bad  without  such  reservation.  Cumminsv.  miite, 
4  Blf.  356,  '37. 

4475.  Acrcdltor  can  obtain  a  Hen  by  filing 
his  bill  of  equity  only  where  no  lien  is  gained, 
or  can  be  acquired  at  law.  Hubba  v.  Baiurt^t. 
4-388, '53. 

4476.  A  bill  of  chancery  will  not  set  aside  an 
execntion  upon  a  judgment  Clirie  v.  Lowe,  8- 
fi27,  '52. 

4477.  statute  of  limitation  may  be  pleaded 
as  a  bar  in  all  cases,  where  jurisdiction  of  law 
and  equity  courts,  on  subject  matter,  is  concur- 
rent.   Smith  V.  CaUoway,  7  Blf.  86,  '44. 

4478.  A  suit  lies  for  an  account  of  the  rneiau 
profits  after  a  recovery  in  ejectment,  if  bill 


claims  a  discovery  and  shows  a  right  to  it.  Elliote 
V.  Armstrong,  4  Blf.  421,  '37. 

4479.  A  bill  will  not  lie  upon  a  quaiUum  me- 
ruit for  labor  performed.  McKumeu  t.  Spristgerf, 
6  Blf.  611, '43. 

4480.  If  husband  of  an  admlnistratitc,  set 

in  administration  of  estate,  a  trust  is  raised  in 

him  which  is  exclusively  within  jurisdiction  of 
a  court  of  chancery.  SmUh  v.  Calloway,  7  Blf.  86,. 
'44;  Keisler  v.  Hoice,  8-268,  '61, 

4481.  Actions  when  commenced.  The  pro- 
viso in  11th  section  of  act  of  '38,  regulating  the- 
practice  in  suits  at  law,  which  enacts  that,  a  new 
action  may  be  commenced  within  a  year  after  re- 
versal of  judgment,  in  certain  cases,  applies  to- 
suits  in  chancery  as  well  as  to  actions  at  law. 
McKinney  v.  •^arinjrer,  8-59,  *51. 

4482.  A  party  who  has  applied  to  chancery 
for  relief  ano  obtained  a  decree,  when  his  remedy 
was  exclusively  at  law,  may,  under  said  proviso,, 
at  any  time  within  a  year  after  reversal  of  such, 
decree  for  error,  prosecute  his  action,  for  same^ 
matter,  at  law.  Id. 

4488.  Jurisdiction.  As  a  general  rule,  if  a 

party  suffer  judgment  to  pass  in  a  matter  where- 
in be  might  nave  availed  himself  of  a  defense  at 
law,  chancery  will  not  relieve  him;  but  rule  ap> 
plies  only  in  cases  where  such  a  defense  would 
authorize  a  court  of  law  to  render  a  party  full 
relief,  in  case  presented  by  evidence.  Mumt^Y, 
Blair,  12-184,  '59. 

4484.  Where  a  party  could  have  set  up  facta 
stated  in  a  bill  of  chancery,  under  general  issoff 
in  ejectment,  but  success  in  that  action  would 
have  resulted  in  an  unqualified  judgment,  be- 
cause a  judgment,  a  sheriff's  sale,  and  certain 
deeds,  referred  to  in  bill,  would  still  be  outstand- 
ing as  clouds  upon  title,  it  was  held,  that  party 
might  resort  to  court  of  equity,  and  that  court 
might  determine  whole  controversy.  Id. 

4485.  Ceriaiuty  In  pleading  and  prooL 
Confession.  Where  allegations  in  a  bill  aregen- 
eral  and  indefinite,  but  sufficient  to  make  it  sub- 
stantially good,  and  decree  is  to  be  made  on  bill 
without  an  answer,  it  is  as  much  duty  of  chan- 
cellor to  require  proof  reducing  matters  alleged 
to  certainty,  as  it  is  that  of  a  court  of  law  to- 
award  a  writ  of  inquirpr^  to  assess  damages  upon 
a  general  and  indefinite  declaration,  and  evi' 
dence  must  show  that  there  is  ground  for  the  de- 
cree.   Laney  v,  Laney,  4-149,  '53. 

4486.  When  a  bill  is  taken  as  confessed,  if  its- 
allegations  are  uncertain,  a  final  decree  should  ' 
not  he  rendered,  unless  the  uncertainty  is  re- 
moved by  evidence.  0,qk  v.  Hunt,  8  Blf.  254,  '46. 

4487.  If  any  particular  claim  in  abillbenot 
answered,  complainant  should  insist  on  answer, 
and  if  refused,  he  may  take  a  decree,  pro  (anU)' 
by  confession  ;  if  charge  is  sufficiently  explicit^ 
it  maybe  recovered  without  proof.  Bat  sliould 
complainant  bring  case  to  a  hearing  on  merits^ 
he  can  only  entitle  himself  to  the  claim  by  prov- 
ing it.  If  charge  in  a  bill  be  not  stated  with 
sufficient  certainty,  complainant  can  not,  even 
after  a  decree  pro  con/e«go,  have  a  final  decree,  un- 
less he  establish  his  demand  by  satisfactory  evi- 
dence.   J^gg  V.  Xkivis,  2  Blf.  281,  '29. 

4488.  Statute  of  '43,  which  permits  court, 
where  a  bill  is  taken  as  confessed,  to  proceed  to 
a  decree,  and  that  such  decree  shall  be  deemed 
absolute,  etc.,  does  not  preclnde  court  in  all 
cases,  from  requiring  proof  of  ^ts  alleged,  be- 
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lore  a  fioal  decree  for  compUiiumtB.  Btmman  r* 

jBaOy  2-206,  '50. 

4889.  Bill  in  chancety  against  an  executrix 
to  obtain  payment  of  certain  accoante  against  a 
decedent.  Defendant  was  a  non-resident.  Pub- 
lication was  made  and  proved.  Bill  was  taken 
as  confessed,  and  final  decree,  viUiout  proof, 
rendered.  Held;  decree  erroneous.  HMmkv. 
White,  8-205,  '50. 

4490.  When  a  bill  is  against  adult  residents, 
personalty  served  with  notice,  and  allegations 
of  bill  are  certain — especially  if  subject  matter 
is  of  a  certain  and  definite  nature — a  finttl  de- 
cree after  a  decree  pro  confesso  upon  a  default, 
may  be  without  prool  Goleridt  v.  Hooper,  8- 
316,  '52. 

4491.  IHipUeltrlBpleBdinflr  is  fatal  inequity 
aa  well  as  at  law.   Dnoer  t.  Driver,  0-286,  '55. 

4492.  In  ehueery,  S.  C.  will  seldom  In- 
crease amonnt  of  decree^  except  where  it  is 
glaringly  inadequate.  •/isanmjffr-Aec,  6-257, '54. 

449S.  mien  uuwer  was  required  to  be  with- 
oat  oath,  under  chancery  practice,  evidence  of 
two  witnesses  was  not  neceesair  to  prove  matters 
denied  by  answer.  Peek  v.  Hunter,  7-295,  '55. 
Cf.  MeOormklt  v.  JUo&i,  5  Blf.  509,  '41. 

4494.  Evidence  of  one  witness  in  such  case, 
was  entitled  to  same  weight  as  it  would  have 
had  in  establishing  affirmative  of  an  issue  at 
law.    Id.;  Moore  v.  McClintoek,  6-209,  '56. 

4495.  An  answer  in  chancery,  not  under  oath, 
was  not  evidence  of  matters  alleged  in  it.  Peek 
T.  Hunter,  mpra. 

4496.  Answers*  Where,  in  chancery,  prayer 
of  bill  was  that  answer  should  be  without  oath, 
an  answer  under  oath  had  no  other  effect  than 
as  if  without  oath.    Pleter  v.  Wright,  6-183,  '55. 

4497*  Where  answer  was  so  required,  a  pre- 
ponderance of  testimony  in  support  of  bill  was 
sufficient  M. 

4498.  Two  dlgUnet  pleu  in  bar  are  not  al- 
lowed in  equity.   Driser  t.  Driver,  6-286,  '55. 

4499.  Suit  in  chancery  by  assignee  for  fore- 
closure of  mortgage.  Answer  Under  oath,  deny- 
ing any  knowledge  of  assigttmeot  further  than 
what  was  learned  from  bill.  Heid;  denial  was 
not  such  as,  under  R  S.  '43,  put  plaintifi'  to 
proof.   Sroum  T.  Woodbury,  5-254,  '54. 

4500.  Answer  put  Into  a  bill  requiring  an 
answer  without  oath,  can  not  operate  as  evi- 
dence for  defendant;  Larth  v.  Broum,  8-234,  '51. 

4501.  General  denial.  That  there  is  a  clear 
distinction  between  a  senexal  denial  of  several 
allegations,  coUectiT^,  and  a  denial  of  each 
one  particularly,  4s  well  settled.  Distinction  ob- 
tained,  and  was  constantly  recognized,  in  old 
chancery  practice.  When  complainant  framed 
his  bill  with  intem^tories,  a  general  denial, 
however  broad  and  explicit,  was  beld  sufficient; 
and  that,  too,  though  interrc^tories  were,  as 
they  must  have  been,  based  upon  allegations  io 
bill.  It  was  required  that  each  interrogatory 
ihoald  receive  a  separate  answer,  with  some  such 
particularity  as  to  knowledge  and  information 
of  party,  as  this  statute  contemplates.  This  was 
the  law  at  time  practice  act  was  passed;  and  it 
may  be  safely  presumed,  that  revisers  had  this 
in  view  at  the  time.  Spmdding  v.  Harveg,  7-429, 
'56. 

Change  of  Tenne.  See  Venue. 


CHARACTER. 

See  Evidence;  iSlander;  Witnen. 

4502.  Good  moral  eluracter  is  not  shown- 
by  a  finding  that  an  applicant,  to  be  admitted 
to  bar  as  a  practicing  attorney, "  in  his  buainesff 
relations,  outside  of  his  profession,  has  been  np- 
ri^t  and  honest."  Ez  iWto  WaUa,  78-95,  'SOL 


CHARXER8. 

Su  Corporation. 

4508.  Charter  of  a  corporation  Is  ■  con- 
tract between  latter  and  state,  Hccuring  to  com- 
pany a  vested  right  in  its  franchise.  Such  right 
IS  subject  to  any  cause  of  forfeiture  existing  at. 
enactment  of  the  charter,  but  can  not  be  dives- 
ted by  subsequent  enactment.  Legblatnre  may 
alter  the  remedy  for  enforcing  lorfeltnre.  X 
4iL.T,Co.v.  HoUkovm,  7-59,  '55 :  Snuad  v.  /.  P. 
AaROo.  11-104,  '58 ;  .S)!atev.I>i»w>n,  22-272. 
'64. 

4504*  But  legislatnre  may  alter  such  charter 
with  assent  of  all  corporators ;  which  assent  may 
be  manifested  by  request  to  legislature  to  make' 
amendment,  by  expressly  accepting  an  amend- 
ment made  without  request,  and  by  acquiescing- 
in,  and  acting  upon,  an  amendment  made  with- 
out request.  Smiad  v.  /.  P.AC.B.  Co., 

450d.  Legislature  may  amend  charter  <d  a 
municipal  corporation  at  any  time.  Shan  v. 
Safe,  8  Blf.  361, '47. 

4506.  There  must  be  an  acceptance  of  eluuv 
ter.  by  corporators,  to  create  a  corporation.  Stale: 
v.  Zfewwm,  16-^,  '61.   Cf.  22-272. 

4507.  Legislature  may  withdraw  grant  of 
charter  which  has  not  been  applied  for,  at  any 
time  before  acceptance.  Id. 

4508.  Amenamentof.  BaHroads.  Elfoettm. 
gnbscrlptlon.  Consolidation.  When  original 
charter  of  a  company  provided  that  legislature- 
might  makesDch  amendments  ascompany  might 
desire,  and  subsequently,  under  such  amend- 
ments, a  consolidation  was  effected  with  other 
railroads,  U  waaheld:  (1)  that  amendments  con- 
templated were  such  as  would  facilitate  con- 
struction of  road,  and  not  for  a  consolidation  or 
new  company ;  (2)  that  a  stockholder,  not  cod- 
senting  thereto,  could  avoid  his  subscription. 
BooeY.JuncH(mR.Co.,lii-9S,*57,  CLMc(h^v. 
Junetum  R.  Q).,  9-358,  '57. 

4509.  A  note  given  to  a  railroad  company  by 
one  not  a  stockholder,  or  a  party  to  charter,  in 
consideration  that  such  company,  chartered  to 
ran  road  from  Terre  Haute  to  Bichmond,  wonld 
locate  its  depot  on  a  certain  lot  in  Indianapolis, 
can  be  avoided  by  maker  when,  without  his  con- 
sent, charter  of  said  company,  was  altered,  and 
road  reduced  one-hal^  the  other  half  beinr 
placed  under  a  new  corporation,  which  located 
its  depot  on  another  lot.  Original  company 
located  depot  for  their  half  on  lot  agreed  upon. 
Foct  that  depot  was  a  benefit  to  maker  made  no- 
difference.  Such  alteration  made  it  a  new  com- 
pany. Oartitk  Y.T.H.&B.S.  Co.,  0-316,  '55. 

4610.  Charter  of  Farmers'  and  Mechanics'' 
Bank  of  Indiana,  is  a  public  statute;  it  is  recog- 
nized by  constitution.  Vance  v.  F.  <fe  M.  Bank, 
IniiaiM,  1  Blf.  504,  '20 ;  Shim  v.  Same,  trf.  80. 

4511.  General  law,  authorizing  assessments 
on  lands,  forconstruction  of  turnpike,  ete.,roads> 
is  not  in  nature  of  a  contract  between  com- 
pany and  StatOf  and  repeal  of  such  law  wiU 
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■divcet  no  Tested  rights,  and  repealins  act  will 
be  conBtitutional.  Marion,  etc,  Q.  Koad  Co.  t. 
.SUdk,  fiS-35,'76. 


IN  AC- 
TION, AND  PER80NALXY. 

Words  "goods  and  chattels"  conve;'  a 
meaning  as  broad  as  words  "articles  of  value." 
They  are  articles  ol  value.  BunHn  v.  SbUe,  68- 
38  t9. 

^18.  Sale.  Title.  A  purchaser  of  chattels 
pays  for  the  same,  subject  to  the  rights  of  true 
owner.  Payment  to  one  claiming  to  be  owner 
is  no  defense  to  a  demand  by  true  owner.  Mar- 
*haU  V.  B«6er,  5»-83,  '76. 

4514.  EsUtet)  bjr  entireties  do  not  exist  in 
Teference  to  pereonai  propertj.  Ahshire  v.  Slate, 
fi8-64,  '76. 

4515.  Possession  by  one,  making  repairs,  is 
essential  to  existence  of  a  mechanic's  lien  on 
chattels  for  repairs.    Tudcer  v.  Taylor,  58-93,76. 

4516.  If  mechanicdeliver  possession  toowner 
«ven  for  a  time,  lien  is  gone.  Id. 

4517.  No  lien  exists  if  labor  is  furnished 
under  a  banrain  to  wait  till  a  future  day  for 
payment  m. 

4518.  Deelarationsof  possessor  of  chattels 
are  admissible  to  disprove  his  title,  and,  also, 
title  of  those  claiming  ontv  througli  him.  Boone 
Co.  Bk.  V.  Waliace,  18-82,  '62.  (Cbft/m,  Ashby  v. 
We3t,  8-170,  '51.)  Compton  v.  Fleming,  8  Blf.  152, 
'46;  King  v.  WUHtu,  11-347,  '58.  Cf.  8  Blf. 
263;  4-171. 

4519.  Sale  of  a  ehattel  carries  with  ft  an 
Implied  warraHtr  of  title.  ManhaU  v.  Duke, 
41-62, '75. 

4520.  Taxes.  Personal  property  of  non-res- 
idents, used  and  situated  in  this  state,  is  Rubject 
to  taxation,  fiieman  v.  Skephard,  27-288,  m; 
CttlberUon  v.  Bd.  Corn's  Floyd  Go.,  62-361,  '76. 

4521.  A  remainder  may  be  created  in  per- 
sonal property  as wellasinrealty.  Owenv.Oooper, 
46-524  'h 

45S2.  A  lease  for  a  term  of  three  years  Is 
personal  property,  and  an  administrator  of  les- 
see ma^  bring  snit  against  landlord  for  damages 
in  taking  unlawful  possession  of  leasehold,  for 
unexpired  term  of  such  a  lease,  atdeath  of  lessee. 
jSmith  V.  Dodda,  85-452,  '71. 

4628.  As  an  executor  may  enter  and  lease  an 
'estate,  he  may  maintain  an  action  in  ejectment  to 
Tefwver  leasehold.  Ducheme  v.  QoodtUk,  1  Blf. 
117,  '21 ;  Smith  r.  Doddt,  supra. 

4624.  Vendor's  Uen  can  not  be  enforced 

upon  a  lease  of  land  for  a  term  of  years  in  pos- 
.-session  of  vendee,  as  lease  is  personu  property. 
Cade  V.  Bromke,  15-369,  '60. 

4625.  Complaint  i»  reeover,  must  describe 
property  claimed.  It  will  not  do  in  one  para- 
graph to  describe  it  as  "property  mentioned  in 
first  paragraph."  Enimxngery.  Jaekaon,  28-144, 
'80. 

46S6.  CoBTeyance  by  mortg^e.  Personal 
property  may  be  conveyed  even  without  a  writ- 
ing, if  possession  aocompany  conveyance,  and 
fact  that  owner  is  indebted,  or  even  insolvent,  nt 
"time  of  conveyance,  will  not  of  itself  invalidate 
title,  if  no  liens  have  attached.  So  where  poa- 
tession  was  taken  under  a  chattel  mortgage. 
MeTaggaH  v.  Bote,  14-230,  '60 ;  J'>anA  v.  iVere, 
B-343,  '57. 

4527*  A  debtor  can  sell  and  give  good  title  to 


a  ftoaa  fidt  purchaser,  at  any  time  before  a  cred- 
itor has  acquired  a  lien.  McMahan  t.  JUbrriaon, 
16-172,  '61. 

4528.  Devise.  Descoit*  A,  baring  married 
a  widow  with  children,  died  testate,  leaving  her 
and  two  sons,  B  and  C,  surviving.  By  his  will 
he  directs,  after  selling  sufficient  personal  prop- 
erty to  pay  debts,  use  of  residue  and  his  real 
estate  to  go  to  his  wife  for  life,  and  remainder  to 
B  and  C  equally.  B  dies,  leaving  wife  and  chil- 
dren. C  dies  without  wife  or  children.  Sub- 
sequently, widow  dies  iutestate,  leaving  sur. 
viving  descendants  by  each  marriage,  and  per- 
sonal property  which  accrued  from  A's  estate. 
Heid;  bequest  of  personal  property  to  widow 
was  practically  a  gift.  Hdd  ;  her  personal  prop- 
erty descended  to  her  children  and  descendanib 
generally.    MarU  v.  Sedam,  67-216,  '79. 

4529.  Personal  property  on  land,  such  as 
fence  stakes  and  clap-boards,  for  purpose  of  be- 
ing used  for  repairs  of  fences  and  buildings 
thereon,  does  not  pass  to  a  purchaser  of  land  by 
virtue  of  deed,  "unless  expressly,  and  by  terms 
of  deed,  reserved."  MTietber  reserved,  is  a  ques- 
Uon  of  fact  for  jury.  BvniiU  T.  ifinMe,  69-lH 
'79. 

4580.  Personal  property.  Defined.  Goods 

includes  wares  and  merchandise,  and  refers  to 
things  risible  in  possession.  "  Chose  In  action," 
refers  to  something  invisible  and  intangible,  as 
a  debt,  or  demand  or  right  of  action-  VawUr  v. 
Gnffin,  40-593,  '72. 

4531.  Judicial  sale.  Personal  property  shall 
be  present  and  subject  to  view  of  those  attend- 
ing sale.  A  sale  of  a  hog  in  a  pen,  from  one  to 
two  hundreds  rods  from,  and  entirely  out  of 
sight  of,  place  of  sale,  though  coDBtable  act  bon- 
e»tlv  and  without  any  purpose  of  committing  a 
fraud,  is  unauthorized.  GadaU  T.  AldtiA,  41- 
338,  '72. 

4532.  A  note  for  payment  of  money,  is  not 
liable  to  execution,  without  defendant's  consent. 
MeCleUan  v.  Hvhbard,  2  Bit  361, '80;  JaA«a»T. 
Crawford,  6  Blf.  377,  '43. 

4538.  Chancery  has  no  jurisdiction  to  sub* 
iect  choses  In  acUontoezecution,  unless  author* 
ized  bv  sUtute.  TotUn  v.  JfeJfoniu,  5-407, 64 ; 
Stewart  v.  Englidi,  6-176,  '55. 

4584.  But  where  title  to  personal  property, 
belonging  to  execution-defendant,  is  so  clouded 
that  lien  of  execution  will  not  attach,  equity 
will  aid  execution.  WiUiama  v.  B^/twkb,  7- 
622,  '56. 

4585.  Action  will  He  against  ju^^ment- 
debtor  and  his  assignee,  to  set  aside  a  naudu* 
lent  conveyance  of  uiares  of  Stoek  in  an  incor- 
porated company,  because  such  shares  are  liable, 
by  statute,  to  levy.  Scott  v.  /.  W.  Works,  48- 
75,  '74. 

4686.  Statute  limiting  action  upon  "  a  spec- 
ialty, or  any  agreement,  contract,  or  promise  in 
writing,"  does  not  embrace  a  Jadgment.  Kimr 
baU  V.Whitney,  1&'2S0,*60. 

4537.  A  judgment  is  not  a  contract,  within 
meaning  of  sec.  211  of  code  (B.  8.  '81,  293),  lim- 
iting actions  on  contracts  in  writing.  Htbta^ 
GW»nan,  67-174,  '79. 

458H.  Premium  notes  to  an  Insnrance 
company,  payable  when  losses  occur,  on  order 
of  directors,  ore  not  promissory  notes  of  kinder 
character  contemplated  by  our  statute,  author- 
izing lew  upon  cnoses  In  action,  when  surren- 
dered.  iluSer  V.  Tayhr,  20-446,  ^63. 
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CBXS/CXB, 

4589.  Certtiytn;  checks.  The  certifyiiw  of 
-a  check  hj  a  bank,  is  only  an  agreement  toat 
signatare  of  drawer  is  genuine,  and  that  he  has 
fands  in  their  hands  to  meet  iL  Anb  v.  Smr, 
67-500,  79. 

4540.  Checks.  Notice  of  non-pftyment.  In 
an  action  by  holder  of  a  check  against  drawer, 
when  payment  has  been  refused,  complaint  must 
show  that  notice  was  given  of  non-payment,  or 
all^  a  Iwal  excuse.  PoUard  Y.  £owau  67 -2S% 
*77i  Orifin  v.  Kmp,  46-172,  74. 

4541.  Payee  can  not  maintain  suit  against 
drawee  without  showing  an  acceptance.  NrU'l 
Bank,  BoetviUe  v.  Second  Na^l  Bank,  Lafiiyette,  6^ 
479,  '80. 

4542.  Acceptance.  Fact  that  cashier  of  a 
bank  takes  a  check  drawn  on  it,  and  places  same 
npon  "cancelling fork"  does  not  constitute  such 
an  acceptance  as  will  prevent  him  from  declin- 
ing to  pay,  and  returning  same,  upon  learning 
that  drawer  has  not  safScient  funds,  or  if  check 
is  not  in  proper  form.  Id. 

4fi48.  Ifoiice  of  dishonor.  An  instrument 
as  follows:  "Columbus,  Ind.,  Jan.  17,  1871. 
First  National  bank  of  Columbus,  Indiana,  pay 
to  A.  &  Co.,  or  order,  *  *  *  *  as  per  deposit  on 
above  date.  (Signed)  B.  C,"  ia  a  check.  Grif- 
1m  V.  Kena,  46-172,  *74. 

4&44.  If  drawn  on  cashier  of  a  bank,  and 
payable  fifteen  days  after  date,  it  is  a  bill  of  ex- 
change.   Ofeit»v.Ab6fe,lBlf.  104/20. 

4o*$t  In  former  case,  it  is  payable  on  demand. 
In  latter,  on  day  named.  Id. 

4S46.  In  latter,  if  demand  is  not  made,  or 
notice  of  dishonor  be  not  given,  drawer  is  dis- 
chaiged,  whether  any  damage  resulted  or  not. 
in  former  case,  drawer  is  only  released  when  he 
bas  been  damaged.    Oriffin  v.  Kemp,  supra. 

4647.  Notice  of  dtsfionor.  Ii  one  gave  his 
check  on  a  bank  for  payment,  in  which  he  had 
funds,  and  withdrew  tnose  funds  before  its  pre- 
sentation, he  was  not  entitled  to  notice  of  dis- 
honor, for  he  could,  in  no  wav,  have  been  in- 
jured by  a  want  of  notice.  FUtmer  v.  Pienon,  69- 
281,  '79. 

4^8.  Diligence  in  presenting  a  check  need 
not  be  averred  or  shown,  when  drawer  had  do 
fiinda  with  which  to  pay,  or,  having  had  funds, 
withdrew  them  before  presentation.  Id. 

4549.  Belay  In  notice.  Delay  in  giving  no- 
tice to  maker  of  dishonor  of  his  check,  does  not 
discharge  him  from  liability,  but  he  is  entitled 
to  whatever  damage  he  may  have  suffered  by 
each  delay  or  negligence.  Mendtcae  v.  Boot,  60^ 
220,77. 

4550.  Action  on  a  dishonored  check  is  as 

froperly  foundation  of  an  action  as  a  dishonored 
m  of  exchange,  and  may  be  declared  upon  in 
same  manner.  JPoUard  v.  Boweni  57-23%  77; 
Ortffn  V.  Kemp,  4^17%  74;  HensAov  T.  Boot, 
60-220,  77. 

4551.  Notice  of  protest.  No  protest  of  a 
check  is  ne<%S8aiT  in  case  of  its  non-payment. 
Oriffin  V.  Kenm^  46-172,  74;  JPbUard  T.  Bomen, 
57-232,  77. 

CHUKCH. 

4552.  Trustees.  How  selected.  Trustees  of 
a  church  may  be  appointed,  as  well  as  elected. 
JVcfAV  Chtreh  Boanoke  v.  Horttm,  50-223,  75. 

45oS*  Pleading.   In  an  action  against  a 


church,  on  a  contract  alleged  to  have  been  exe- 
cuted by  certain  trustees,  an  answer  that  such 
tnutees  w»e  never  elected  and  qualified,  is  bad. 
Id. 

4554.  Parol  evidence  is  admissible,  to  show 
who  are  the  acting  trustees  of  a  church.  H'Atfe 
V.  Slale,  69-273,  79. 

4555.  Action  by  parties.  An  action  can  not 
be  maintained  by  a  church,  as  such.  It  must 
be  in  name  of  "  wardens  and  vestrymen  of  — 
church  of  — or  in  name  of  "  trustees  of  — 
church — DrumheUerv.FirttUnioemlislChwA 
of  PUrceton,  45-276,  73. 

4556.  Action  by  trustees.  Action  by  A,  B 
and  C,  as  "  trustees  of  —  church."  Answer  al- 
leged that  A,  B  and  C,  "  are  not  the  trustees  of  ' 
said  church.  Held;  answer  bad.  Existence  ui' 
corporation  was  not  put  in  issue.  It  is  iransai 
terial  what  pemonal  names  of  trustees  ari 
WUe$  V.  Trustees  PhUippi  Church,  68-206,  78. 

4557.  Where,  in  action  by  A  and  others,  a^ 
such  trustees,  to  enforce  conveyance  of  churd. 
property  to  them,  defendants  answered  that  ihe§ 
were  trustees.  HM;  defendants  could  provt 
their  election  by  parol.  Held;  a  certified  copy 
of  the  proceedings  of  church,  at  which  they  were 
elected,  admissible.  Hcmrickv.  Benee,  29-500,  '68. 

4558.  Where  a  contract,  purporting  to  be  by 
trustees  of  a  church,  was,  oy  their  authority, 
signed  ".M.  T.  IMdlake,  Sec'y."  Held;  a.  con- 
tract of  trustees.  TVuateea  C  CSiHtreh  v.  Johnaort, 
68-273, 76.  Cf.  68-206. 

455B,  Where  makers  of  a  note,  in  form,  "  we 
promise,"  etc.,  added  immediately  after  their 
signatures :  "  Trustees  of,  etc.,  church."  fleW ; 
ooteof  makers  iudividually.  Hayes Y.Bnibaker, 
65-27,  78. 

4560.  Courts  have  no  Jnrlsdictlon  over 
churches,  except  to  protect  rights  of  property, 
civil  rights,  and  to  preserve  public  i>eace,  in 
which  cases  they  will  interfere  even  if  com- 
pelled to  determine  upon  questions  of  faith  and 
practice.    Orimes  v.  Harmon,  85-198,  71. 

4561.  Church  property,  exempt  from  as- 
sessment for  taxation,  and  not,  therefore,  valued 
and  assessed  upon  tax  duplicate,  is  not  liable  to 
assessment  for  construction  of  sewers  in  a  city. 
Collection  of  such  assessments  may  be  injoined. 

P^eab.  Clatrek  y.  Oity  Ft  Wayne,  86-338,71. 

4562.  A  parsonage  is  not  a  "buildingerected 
for  religious  worship,"  within  meaning  of  as- 
sessment law  (1  a  &  H.  69;  R.  S.  '81,  6276), ex- 
empting such  buildings  from  taxation.  Tnultn 
M.  K  Church  V.  mis,  88-3,  71. 

4568.  Mortmain.  Public  policy  and  prin- 
ciples of  justice,  require  that  property  shall  not 
be  held  in  a  sort  of  mortmain,  and  where  it  is 
exempt  from  taxation.  In  particular  cases, 
courts  should  not  decide  it  to  oe  eo  held,  if  by 
any  reasonable  construction  such  decision  can 
be  avoided.  Bd.  Trustees  M.  E.  Oiureh  KendaU- 
viUe  V.  fihulx,  61-511,  78. 

4564.  Mortgage  by.  An  indebtedness  owed 
by  a  church,  evidenced  by  a  note,  was  secured 

mortgage,  executed  in  name  of  church  and 
signed  by  president,  secretary,  and  other  mem- 
bers of  its  board  of  trustees.  Hdd ;  mortgage 
was  valid.  Bd.  Tnulees  M.E.  Church  KeniaUme 
Y.Shvhe,  61-611,78. 

4565.  In  an  action  to  foreclose  such  mort- 
gage, corporate  name  is  presumed  the  one  in 
which  mortage  was  executed.  Id. 

4566.  It  13  no  defense  to  snch  action  to  deny 
that  board  of  trustees,  who  made  mortgage,  had 
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any  title  to  mortaige  property,  for  if  mortgagor 
has  no  title,  pnicnaser  at  sale  takes  none.  Id, 
4fi6?.  Trustees  of  a  church,  to  whom  real  es- 
tate is  granted  for  use  of  members,  according  to 
discipline  governing  said  church,  may  be  in- 
join^,  on  application  of  members,  from  leasing 
same  to  be  used  for  other  purposes.  Perry  v. 
Mc£!wm,  22-440,  '64. 

4568.  Snbscriptlon  on  Snaday,  to  a  church, 
is  void,  and  can  not  be  ratified  by  subseguent 
acknowledgment  and  declaratioo  of  intention  to 
%y,  QiiBupported  by  consideration.  GuUu  r. 
X  fe  Ckiath,  62-365,  '78, 


CmCITIT  C^OITRTS, 

4569.  Circuit  conrts  hare  a  separate  pro- 
iMte  Jurisdiction,  which  is  separate  from  ordi- 
nary civil  actions.  Matter?  falling  in  latter  are 
required  to  be  entered  and  kept  in  separate 
books.    DmUhUl  v.  SmUh,  69-463,  '80. 

4570.  In  an  action  for  a  partition,  it  can  not, 
at  same  time,  adjudicate  on  petition  of  defend- 
ant to  have  liuias  sold  as  aomiDistrator  to  pay 
debts  of  decedents.  Id, 

4571.  Statute  authorizes  C.  C.  to  punish,  by 
fine  and  imprisonment,  contempts  of  its  author- 
ity or  grocess.    Ex  Parle  Smith,  28-47,  '67. 

4572.  May  authorize  receiver,  appointed  by 
it,  to  sue  in  own  name.  Qarver  v.  Kent,  70-428, 
'80 

4678.  The  CCkasJarisdletloit  of  proceed- 
ings by  an  administrator  to  avoid  a  conveyance 
of  real  estate  of  his  decedent  made  to  defraud 
his  creditors.    Love  v.  Mtkals,  11-227,  '58. 

4574.  C.  C,  under  constitution  of  '51,  were  a 
continuation  of  C.  C.  under  constitution  of  '16. 
Former  iaws  regulating  practice  were  continued 
in  force  until  changed  by  legislation  under  lat- 
ter consUtution,  and  governed  practice  of  exist- 
ing C.  C   Mot8V.L,&I.  R.  Co.,  6-297,  '55. 

4575.  When  snperlor  and  criminal  courts 
are  meatloBed  in  a  law,  S.  C.  will  presume  leg- 
islature meant  to  exclude  circuit  court.  Taylor 
T.  Sd.  Cam's  Wtuhingtm  Co.,  67-383,  '79. 

4576.  There  is  no  statute  whicl^  in  terms,  de- 

S rives  C  C.  of  jurisdiction  of  mudemeanors. 
bfcy  T.  State,  9-363,  '67. 

4577.  Since  common  pleas  courts  were  abol- 
ished^ circuit  court  has  original  jurisdiction  of 
a  petition  to  re-open  a  6nal  settlement  JSeaton 
T.  ^TnottflOft,  65-255,  '79. 

4578.  Since  abolition  of  C.  P.  C,  C.  C.  has  ex- 
ClutTe  jnrisdletion  of  all  matters  relating  to 
settlement  and  distribution  of  decedent's  estates. 
WiUuma  v.  JVrrin,  78-57,  '80. 

4579.  Judgments  of  C.  P.  C.  exeeated. 
When  C.  F.  C.  was  abolished,  its  business  was 
transferred  to  C.  C,  and  clerk  of  C.  C.  might  is- 
sue execution  on  a  transcript  of  jud^ent  re- 
corded and  docketed  in  C  F.  C  Mtmty  v.  Easl- 
ridm,  67-211, '79. 

4580.  ClrcuItcoiirt8,aswellasjn8tice8,have 
Jurisdiction  of  actions  to  recover  penalties  for 
violation  of  town  ordinances.  Tmm  Brookvilk  v. 
Gtwte,  7»-117,  '80. 

4581.  Circait  courts  hare  general  Juris- 
diction of  all  authorized  appeals  from  inferior 
tribunals,  including  appeals  from  cttj  commis- 
doners.  HamiUonY.CUyFt.Wayw,  fS-l,'m. 

4582.  CommoK  pleas  eonrt  holding 
C  G  court,  has  JnnsdleUon  of  actions  affect- 


ing title  to  real  estate.  Malady  t.  McEnary,  80- 

273,  '68. 

4583.  The  C.  C.  has  original,  exclusive  juris- 
diction in  all  cases  of  "  one  thousand  dollars  or 
upwards,"  and  such  exclusive  jurisdiction  ex- 
tends to  confessed  judgments,  as  well  as  others. 
Marah  V.  Sherman,  12-358,  '59. 

4584.  BevisioQ  of  '43,  gave  to  C.  C,  in  exer- 
cise of  chancery  powers,  concurrent  jurisdiction 
with  P.  C.  in  contestation  of  validity  of  wills,  by 
express  enactment.  B.  S.  '43,  p.  499';  OoodrM  T. 
iVsw,  15-392,  '60. 

4585.  Action  for  cotttestofa  will  must  becom- 
menced  in  C.  P.  court,  but  when  transferred  toC. 
C.  court  by  agreement,  and  tried  without  object- 
ions, latter  court  may  have  jurisdiction.  Wiliett 
V.  iW,  42-260,  "73, 

4586.  Circnitcourtwillhaveiurisdictionover 
proceedings  to  declare  a  marriage  void. 

V.  Tek  85^,  '71. 

4587.  C.  C.  has  exclusive  jurisdiction  of  8nit& 
on  administrator's  bond,  where  damages 
claimed  are  $1,000  or  upwards.  State  v.  Turner^ 
10-411,  '58. 

4588.  Probate  matters.  Where  adminis- 
tration of  an  estate  is  transferred  to  C.  C,  on 
account  of  interest  of  judge  of  C.  P.,  under  aecl 
10  of  act  establishing  such  courte,  C.  C.  has  ju- 
risdiction and  power  to  do  any  act  In  relation 
thereto,  which  could  have  been  done  by  court  of 
C.  P.,  had  administration  remained  in  that  court. 
Evans  v.  Bv/Jianan,  15-438,  '60. 

4589.  Circuit  court  can  not  take  cognizance 
of  a  matter  of  controversy  or  suit,  unless  same 
be  brought  before  it  by  process  of  law,  or  other 
l^^l  proceedings.  Hoover  v.  JEIanna,  3  Blf.  48,. 
'32.   Cf.  1-21 ;  4-260  ;  29-564. 

4590.  Jurisdiction  in  actions  for  assess- 
ment of  damages  for  land  taken  by  railroad 
companies,  is  concurrent  in  C.  C.  and  C.  P.  C 
Hugha,  Y.L.E.&P.R  Co.,  21-175,  '63. 

4591.  Probate  court,  and  equity  side  of  C.  C.,, 
have,  under  statutes  Jan.  26,  '24,  and  Feb.  11» 
'25,  concurrent,  original  probate  powers,  proceed- 
ings of  fonner  being  subject  to  review  of  latter. 
mis  V.  BftuO^y  1  Blf.  541,  '27. 

4592.  Powers.  Under  statute  of  '19,  the  G. 
C.  had  no  power  to  grant  letters  of  administra- 
tion.   Prenties  v.  Porter,  1  Blf.  525,  '22. 

4598.  When  a  change  of  venue  is  taken  from 
a  judge  of  a  court  of  C.  P.  in  criminal  actions, 
judge  of  criminal  circuit  courtof  Marion  county 
may  be  called  to  preside,  as  he  conies  within 
"  any  other  circuit  judge  "  in  section  77  of  crim- 
inal code  as  amended.  Ex  Fiirte  Wiley,  89-646, 
'72. 

4594.  Cliange  of  terms  and  district.  Act 

of  '78  required  the  terms  of  court  to  be  held  in 
Decatur  on  first  Monday  in  February,  fourth 
Monday  in  April,  6rst  Monday  in  September, 
and  third  Monday  in  November.  In  county  of 
Rush,  on  Mondays  succeeding  courtsin  Decatur; 
and  in  Fayette,  on  Mondays  succeeding  courts- 
in Rush.  Act  abolished  all  prior  laws,  etc.,  and 
took  effect  on  March  6,  '73,  and  terms  of  court  in 
Decatur  and  Rush  counties  had  passed — entire 
term  of  former,  and  time  fixed  for  commencing 
term  in  latter.  Held;  it  was  proper  to  hold 
court  in  Fayette  county  at  same  time  it  would 
have  been  held  had  court  been  held  in  Decatur 
and  Rush.   Beid  v.  Hawkins,  46-222,  '74. 

4595.  Act  of  '59  authorized  a  court  to  be  held 
in  Tippecanoe  county  in  "  Mardi,  Jane  and  De- 
cember."  It  went  into  effect  in  October.  Bdds 
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A  term  of  court  could  be  held  in  December  foU 
lowing.   FkiUipa  t.  Stewart,  17-154, 

4596.  JadieUeinnilt  Actof  March  21,79, 
created  fortieth  judicial  circuit,  composed  of 
counties  of  Steuben  and  Dekalb.  Obre  t.  State, 
«8-17,'79. 

4597.  Also  limited  iU  existence  to  Oct.  1,'80. 
After  such  time,  ail  proceedings,  before  a  judge 
presiding  in  Steubeu  C.  C.^  as  ajudge  of  fortieth 
judicial  circuit,  were  void.  Cwiwiier  T.  State, 
72-331, '80.  0.74-174. 

4598.  L^^slature  may  create  and  limit  terms 
of  judicial  circuits.  Id. 

4599.  Conrto.  litferior.  Social  leglsla- 
Hon.  Constitution  does  not  prohibit  legislature 
from  passing  special  laws  creating  courts  of  in- 
ferior jurisdiction.  Vieicery  v.  Chtae,  50-461,  '75; 
CUm  T.  Stale,  9&-418,  '70. 

4600.  Act  creatin)?  16Ui  Judicial  circuit  is 
TftUd.    Cbm&s  V.  StaU,  86-98,  '66;  66-94. 

4601.  Constitatlonal  law.  Title  of  act  of 
»7S-  Jadiclal  clrcnlts.  Subject  of  act  of  '73,  to 
■divide  state  into  circuits  for  judicial  purposes, 
■etc,  is  circuit  courts ;  and  other  matters  in  act 
are  matters  properly  connected  therewith.  Slate 
v.  Taeier,  4^355,  '74.   Cf.  64-189. 

4603.  Sec.  14,  of  act  organizing  G.  C,  ap- 
proved Jan.  24,  '31,  is  continued  in  force  hy  R. 
S.  '43.    MeFaeUn  r.  Slate,  1-557,  '49. 

4603.  Jurisdiction.  When  C.  P.  court  had 
certified  a  case  to  C.  C.  court  for  want  of  juris- 
^ction,  title  to  real  estate  Iwing  involved,  its 
prior  rulings  on  demurrers  were  coram  Tumjudi4^ 
and  void,  and  action  stood  in  C.  C.  court  as  if  or- 
iginally brought  there.  Decision  ordering  transfer 
is  final.  lAvaey  v.  lAveaen,  $0-398,  '68.  Such  de- 
cision b  final.  Hamiiton  v.  City  New  Albany,  id. 
482,  '68. 

4604.  The  C.  C.  have  probate  jurisdiction, 
which  is  separate  from  their  general  jurisdiction 
in  civil  causes.  Methods  of  proceeding  in  one 
side,  are  equally  separate  from  those  of  other ; 
are  required  to  be  kept  in  separate  books,  in 
same  manner  as  when  courts  of  common  pleas 
had  its  exclusive  probate  jurisdiction.  NmU  v. 
Jf«Guinu,  55-528,^77.  Alexander 'V.Akxaoider, 
48-55^ '74. 

4609.  An  action  commenced  before  a  justice 
and  appealed  to  circuit  court,  is  tried  in  latter 
court  by  roles  regulating  former  court.  C.  H. 
^  I.  R.Cb.  V.  mige,  54-39,  '76:  Bemhamer  v. 
Omoni,  46-151, '76. 

4606.  The  C.  C.  may  a^Joam  before  time 
filed  by  statute  for  close  of  term,  to  a  day 
Ibetween  snch  time  and  beginning  of  next 
refnlftr  t»mi  its  decision  in  such  matter  can 
not  be  reviewed.  Chsii^  v.  State,  SS-62,  '69.  And 
the  reason  for  such  adjournment  need  not  be 
stated.  Id.;  Sankey  v.  T.  H.  &  S.  W.  R  Co.,  42- 
402,  '73.  (Overruling  Shiel  v.  Jfa/e«,  17-316,'61 ; 
Slaughler  v.  Oregon/,  16-250,  '61.)    Cf.  89-357. 

4607.  But  absence  of  judge,  for  more  than 
■three  days,  wiihoui  rtgular  adjournment,  renders 
uecessaiy  adjournment  until  next  term.  Redwine 
T.  Stale,  15-293,  '60  j  Seymour    Stale,  id.  288. 

4608.  Statute  of  '25,  anthorlzlng  special 
sessions  of  C  C,  does  not  warrant  finding  of  an 
indictment  at  such  term  against  any  other  per- 
son than  one  for  whose  trial  court  was  convened. 
WilBon  V.  State,  1  Blf.  428,  '26. 

4609.  Proceeding  after  reversal.  An  entry 
on  record  of  C.  C.  of  a  decision  of  S.  C,  in  a  case 
taken  by  appeal  from  C.  C,  is  necessary,  before 


any  action  of  last  named  court  in  cause  re- 
manded,   abver  V.  Foote,  7  Blf.  293,  '44. 

4610.  Act  of  Feb.  12,  '55.  providing  for 
extendi!^  regular  terms  of  Cf.  C,  by  adjourn- 
ment, was  not  repealed  by  act  of  Dec  zi.  '58. 
(See  2  a.  A  H.,  11,  372.)  CordeU  v.  State,  22-1, 
'64. 

4611.  Under  R  a  '48,  C.  G  was  empowered 
to  hold  over,  to  complete  a  trial  in  promss  at 
expiration  of  regular  term.  AddSngttm  yTWUtim, 
6-137,  '64. 

4612.  Jnrlsdictlon.  Acts  of  '59  and  '73,  do 
not  confer  upon  circuit  court  power  to  try  cases 
of  felony,  upon  affidavit  and  information.  State 
V.  JuOiae,  46-210,  '74. 

4618.  Where  judge  of  C.  P.  C.  is  counsel  for 
a  person,  in  "all  matters  not  arising  or  con- 
cerned in "  C  P.  C,  though  person  have  other 
attorneys  in  that  court  Hdd;  under32,2B.S., 
p.  17,  providing  for  trial  of  cases  in  which  C  P. 

tudge  ts  interested  as  attorney,  suit  ought  to  be 
irought  in  C.  C   i^ty  v.  Raintey,  14-5,  '69. 


CITIES  AND  TO^mS. 

See  Cilia;  Tome. 

4614.  Town  is  a  generic  term,  and  compre- 
hends cities.   FUnn  v.  ^<de,  24-286,  '65. 

4615.  A  town  is  not  always  a  city ;  but  a  city 
is  always  a  town.  Harvey  v.  Oabom,  55-635,  '77. 

4616.  For  purposes  of  its  creation,  a  muni, 
clpal  corporation  is  a  government  with  sov- 
ereign powers,  legislative  and  judicial,  to  a 
limited  extent.  Exercise  of  such  powers,  with- 
in limits  prescribed  by  law  creating  them,  is 
within  discretion  of  properly  constituted  author- 
ities of  such  corporation ;  and  error  in  exercis- 
ing, or  failure  to  exercise,  such  powere,  does  not 
render  corporation  liable  to  suit  Brinkmeyer  v. 
«to  EvamviMe,  29-187,  '67. 

4617.  Charter  of  a  city  may  be  amended, 
at  any  time,  by  legislature ;  as  a  municipal,  is  a 
public,  corporation.  Sloan  v.  Stale,  8  Blf.  361,  '47. 

4616.  Bribes  over  canals.  It  is  duty  of 
cities  and  towns  to  care  for  and  keep  in  repair 
bridges  over  canals,  etc.,  in  their  limits.  Xoicrey 
V.  C%  Ddpki,  55-250, 76. 

4619.  A  cltyortown  may  exercise  all  pow- 
ers constitutionally  conferred  upon  it  by  Wis- 
latuie.  City  Logaawport  v.  Seybold,  69-226,  '77. 

4620.  Power  to  tax.  Cities  and  towns  have 
absolute  power  to  tax  all  property  (including 
agricultural  and  farming  lands)  within  their 
limits.  Legislature  can  grant  this  authority. 
CH^  Logatnwport  v.  Seifioid,  59-225,  '77. 

4621.  L^islature  may  also  limit  this  author" 
ity  and  exempt  certain  property.  Hamilton  v. 
CUy  Ft.  Wayne,  40-491,  '72;  Bank,  etc.,  v.  CUyN. 
A.,  11-139.  '58;  Suue  Bank  v.  Braekenridge,  7Blf. 
395,  '45 ;  State  Bank  v.  City  Madison,  8-43,  '51. 
(Of.  State  V.  State  Bank,  6  Blf.  349/42.)  King  v. 
City  Madixm,  17-48, '61;  Crafi  v.  Tvttle,  27-^2, 
■66. 

4622.  School  bnOdlngs.  Act  of  March  11, 
'67,  authorizing  cities  and  towns  to  n<^tklte 
bonds  to  assist  In  constructi^  school  buildings, 
is  constitutional.    Clark  T.  iWn  NMemUe,  44- 

83,  '73. 

4623.  Borrow  money.  Common  councils  of 
cities,  and  boards  of  trustees  of  towns,  are  au- 
thorized to  issue  bonds  of  same,  without  a  peti- 
tion of  citizen  owners,  for  purpose  of  coostruc- 


Digitized  by 


Google 


206 


CITIES  AND  TOWNS— CITIES  1. 


tionof  school  buildings.  Clark  v.  Toum  NobUeoilU, 
44-83,  73, 

46S4*  Llabllltj.  Municipal  corporations  are 
not  liable  to  individuals  for  judicial  erroi-B,  al- 
though private  rights  may  be  injured.  (2)  They 
are  not  liable  to  individuals  for  exercise  of  their 
ordinary  powers,  however  mistaken,  or  corrupt, 
their  policy  may  be.  (3)  They  are  liable  to  in- 
dividuals for  wrongful  acts  or  dereliction  of  duty, 
in  exercise  of  tbeir  ministerial  duties,  whenever 
injury  to  private  rights  isdirectaud  natural  con- 
sequence. (4)  When  liable,  they  are  liable  same 
as  individuals  under  same  circumstances.  Btil 
T.  City  oS  Indianapolis,  52-547,  '76. 
^  4626.  ObstrDction  of  highway.  A  town  or 
city  has  no  power  to  contract  for  a  structure  on 
a  public  highway  that  will  permanently  ob- 
struct it  It  may  do  bo  for  a  temporary  obstruc- 
tion for  public  purposes,  as  public  improve- 
ments.   Pmis  V.  Johnaon,  5^13^,  '77. 

46S6.  Naisance*  There  is  no  sach  necessity, 
in  erection  of  a  building  for  offices  to  be  used  by 
city  for  its  officers  and  public^  as  to  aathorize 
such  city  to  create  a  nuisance  in  constructioD  of 
a  stairway  to  such  buildiiuF  as  will  permanently 
obstruct  a  public  alley.  iL 


CITIB8. 

See  OiUea  and  TowM. 

I.  JfuedlafMous. 

II.  OrganiMition. 

III.  Fbtoer  to  OontraeL 

IV.  Power  Co  lAeeiue. 
V.  Ordimtaeea. 

VI.  Jbuw  over  Streeta. 

VII.  jSKred  Improvemenig.  AneamenU, 

VIII.  ImprovemetUa.    Pradiee  before  JVecept 

IX.  JmprotiemettU.  IVnetiee  afier  PreoepL 

X.  Street  ImjavomenU.  Damages.  BoMdg. 

XI.  Improvements.  ApprcpnaHaa. 

XII.  Vacation  Streets. 

XIII.  LiabUiiy  to  Oontraetor/br  JmproMmento. 

XIV.  LitAiUh/  for  Oonsequeatial  Damages. 
XV.  Liability  for  Negligaice. 

XVI.  NotiK  to,  and  bv  OUia. 

XVII.  Annexation  and  Limita. 

XVIII.  Aid  lo  RaiJroads. 

XIX.  Borrowing  and  Oiving  Sands. 

XX.  Ihxes. 

XXI.  QAxrs.  BmovaL  Change  <^  Salary, 

XXII.  Hospitala. 

XXIII.  Water  Works. 

XXIV.  WJuufage. 

I.  KIscelUneoiuu 

4627.  Costs.  In  a  prosecution  by  a  city  to 
enforce  an  ordinance  thereof,  on  appeal,  city  is 
liable  for  costs,  when  unsuccessful  in  appellate 
court    C&y  Kokomo  t.  WUls,  84-48,  70. 

4628.  Action  against  a  city,  for  erection  of 
a  school  building,  must  be  brought  against  her 
as  "  the  school  city  of,"  etc  Oity  HuTttington  v. 
Day,  56-7,  76.  And  summons  must  be  served 
on  school  trustees.  Id. 

4629.  Where  an  incor^rated  town  sues, 
or  Is  saod,  character  in  which  it  acts,  or  is  acted 
upon,  most  be  designated  ;  but  this  may  1>e  done 
either  in  title,  or  oy  allegation  in  complaint 
Toum  NobksviUe  v.  MeFariand,  57-335,  '77. 

4680.  Schools.  Under  act  of  March  6,  '55,  a 
city  had  power  to  make  provision  for  payment 


of  debt  of  her  school  trustees  in  erection  of  school 
house,  but  that  she  could  only  do  so  by  a  tax 
assessed,  levied,  and  collected  for  that  specific 

fiurpose;  and  a  %ity  council  may  be  injoined 
rem  paying  same  from  general  fund.  Cnt^  La- 
fayette V.  Jeaners,  10-70,  '57;  Nill  v.  Jmktnson, 
16-425,  '60. 

4681.  School  corporations.  LlmltatlOB  of 
franchise.  Franchises  of  a  city,  as  a  school  cor- 
poration, are  confined  to  its  territorial  limits; 
and  those  franchises  can  be  made  appurtenant 
to  such  real  estate,  only  that  lies  within  such 
limits.  A  city  or  town  can  not  have  an  action, 
against  a  trustee  of  a  township  for  unlawfully 
intruding  upon  school  property,  which  issituate- 
mithout  limits  of  former,  and  witiiin  limits  of  lat- 
ter.  State  V.  Skidds,  '77. 

4682.  Where,  in  spring  of  '53,  a  town,  having 
been  governed  by  act  for  incorporating  towns^ 
which  authorized  it  to  use  county  Jail,  adopted 
provisionsof  act  for  incorporation  of  cities,  which 
contained  no  expressed  provision  authorizing 
cities  to  use  county  jails.  Held;  such  city  wa» 
entitled  to  use  such  jail.  Bd.  Corn's  IKjmeeanoei 
Co.  V.  Oity  LafagMe.  7-614,  '56.  {v.  R  S.  '81, 3062.> 

4688.  Sec.  20  of  act  for  incorporation  of  cities> 
(3  Ind.  Stat  '69),  imposes  imprtsonmeiit  for 
fiUlnre  to  pay  penalty  for  violation  of  a  city  or- 
dinance, and  not  as  part  of  punishment  for  vio- 
lating ordinance,  ^i^eg  v.  Oily  Atuvra,  50- 
28, '75.  («.R.a'81,306l.) 

4684.  Common  council  of  a  city  can  not,  by 
virtue  of  charter  (3  Ind.  Stat  '63),  tupose  pen- 
alty for  visiting,  or  residing  in,  a  house  of  pros- 
titution outside  of  city  limits.  JZo66  t.  Oitg  In- 
dianapolis, 88-49,  71. 

4686.  City  aathoritles  can  not  prohibit 
establishment  of  cemeteries  outside  of  city  limits. 
Begem  v.  City  Anderson,  28-79,  '67.  Nor  exer- 
cise control  over  such  cemeteries,  unless  they  be- 
long to  city.  Bogert  v.  Oiiy  Indiantunlia,  18-13^ 
'59. 

4686.  lUerlty  of  eoancU.  Unless  othep- 

wise  provided,  a  majority  of  councilmen  as  can 
bind  the  whole  will  be  considered  the  common 
council.   StUx  v.  Oity  Ind'polis,  55-615,  77. 

4637.  Kulsance.  Authorized  by  city.  A 
city  can  not  authorize  any  corporation,  or  any 

Krson,  in  conduct  of  its  business,  to  create,  or 
,  a  nuisance  which  causes  injury  to  property 
of  private  citizen,  to  relieve  such  person  of  lia- 
bility therefor.  T.  H.  Oat  Oi>.  t.  Tedf  20-13U 
'63 ;  PelHa  v.  Johnaon,  56-139,  77. 

4688.  Power  to  appoint  trustees  to  4ts* 
connt  public  debt.  A  city  has  power  to  ap- 
point trustees  to  discount  and  receive  an  assign- 
ment and  transfer  of  its  bonded  indebtedness. 
Fact  that  such  trustees,  or  a  portion  of  them,  at- 
time  of  discount  and  transfer  of  debt,  were  mem- 
bers of  common  council,  and  contributed,  and 
some  of  citizens  and  taxpayers  also  contribnted, 
a  portion  of  means,  which  were  applied  towards 

Sardiase  of  such  bonded  debts  by  said  trustees, 
oes  not  render  said  entire  bonded  debt  forfeited 
to  city  under  section  52  of  act  of  March  14,  '67^ 
"  for  incorporation  of  cities."  ( 1 R.  8.  '76,  p.  267  i- 
V.  a  S.  '81,  3104.)  aty  t^Aworn  v.  Lamar,  50- 
400,  '77. 

4680.  Liable  for  expense  of  eriminals.,  A 

city  is  liable  for  expense  of  receiving,  boarding* 
and  discharging  a  prisoner  convicted  of  a  breach 
of  a  provision  of  its  charter  or  by-laws,  and  con- 
fined in  county  jail.  Bd.  Om'a  Tippeean/»  Ot.^- 
Ckitmm,  7-68i^'56. 
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M40.  B«Ma]  of  act  of  *65.  The  act  of  Mar. 
1^  '67,  in  reference  to  incorporation  of  city,  re- 
pralB  the  act  of  Dec.  20,  '65,  though  the  former 
act  refers  to  the  latter  as  of  date  of  '63,  br  mis- 
take (correctly  reciting  the  title).  MeNvUy  t. 
Omnew,  60-569,  '75 ;  Comaker  v.  Sm,^  •7-122, 
•71.  C/.  80-171.  ^ 

4641>  In  an' action  to  which  acity  is  a  party, 
it  is  presumed  that  it  was  incorporated,  under 
the  general  law  of  this  state  for  an  incorporation 
of  cities.  City  Loganamrt  v.  IHek,  70-65,^80 :  Cfty 
Brtml  T.  McBride,  69-244,  '79 ;  Staie  v.  Haiuer, 
•S-155,  7a 

4M2.  Cteneral  law  of  *57,  for  Incorpora- 
tion of  cities,  Is  not  aneonstitnttonal  for  want 
of  nnifotmity  In  mode  ot  organization ;  nor  are 
oisaniiations  under  it  Toid  ror  that  reason.  CUy 
Isc^tjfeOe  T.  Jennen,  10-70,  '57. 

Incorporation  of  city,  under  law  an- 
thorising  towns  to  become  cities,  can  not  be  at- 
tacked a  citizen  thereof.  Snch  right  can  only 
be  questioned  in  behalf  of  state,  by  one  having 
competent  authority,  by  ?uo  warranto.  MuUikiav. 
CXty  Bloomingbmt  7&-161,  '80. 

O^nization  of  city  of  Bloomington 
was  Talidated  by  act  of  March  5, 77  (Acts '77,  p. 
23).  W. 

4646.  In  an  action  asalngt  a  town,  it  will 
be  presumed,  nothing  appearing  to  contrary,  that 
Buch  town  was  duly  incorporated.   Ibm  RrtuU 

Krtm,  66-14,  76. 

4046.  A  ctt^,  party  to  a  suit,  is  [n'esumed, 
nothing  appearing  to  contrary,  to  be  incorporated 
under  general  law  of  this  state  on  incorporation 
of  cities.  City  South  Bend  v.  Faxon,  67-228,  '79, 

4647.  Kamesot  Court  can  notjndicially 
know  corporate  names  of  cities  organized  under 
general  law  of  '52.  Joknaoa  t.  Com.  GounaL  CHiv 
ImepUt,  ie-227,  '61. 

464^.  Asthat  act  does  not  prescribe  names 
which  such  cities  shall  be  known,  court  may 
presume  they  retained  their  former  corporate 
names,  which  they  would  be  authorized  to  do. 
Id.i  iW  and  TVuKwa  Tbm  Ft  Watine  t.  Jadi- 
mm.  7  Blf.  36,  '43. 

4649.  Ofneers.  When  elected.  First  gen- 
eral elections  for  city  officers,  in  incorporated 
cities  of  Indiana,  was  to  be  held,  under  amend- 
atory act  of  '59,  on  first  Tnesday  in  May  of  that 
year.    WiUiams  y.  Omndly,  ia-602,  '59. 

4650.  niegal  organization.  Usurped  an- 
tkorltf.  Remedy.  An  information,  in  name 
of  state,  ex  rtL  prosecuting  attorney,  against  cer- 
tain persons  who  assumed  to  act  as  mayor,  com- 
mon councilmen,  marshal,  treasurer  and  clerk 
of  a  so-called  city,  without  any  warrant,  charter 
or  grant,  and  were  exercising  certain  corporate 
liberties,  privil^es  and  franchises,  in  levying 
and  collecting  city  taxes,  issuing  city  bonds, 
controlling  streets,  highways  and  bridges,  ref- 
lating public  property  and  markets,  establishing 
and  reflating  a  fire  department,  and  public 
police;  that  snch  liberties  are  usurped.  Held; 
contrary  not  being  alleged,  presumption  was  that 
city  was  lawfully  incorporated,  and  that  defend- 
anta  were  lawfally  elected  as  such  officers.  HM{ 
information  is  not  authorized  by  sec.  749  of  code 
(2  B.  S.76,  298;  B.  &  '81,1131).  Held;  injunc- 
tion is  proper  remedy  to  prevent  such  officers 
from  exercising  such  innctiona  outside  city  lim- 
its. AaftsT.^Siite,  66-492,  70. 


4661.  Such  information  can  not  qnestion  le* 
gality  of  anubxation  of  territory  to  a  city.  Id. 

III.  Power  to  Contract 

4663*  Contracts  by  common  conocil  of  a 
city  can  only  be  by  an  order,  resolution  or  or- 
dinance, ppssed  in  manner  required  by  statnte;. 
and  where  a  contract  has  been  made,  it  must  Be- 
repealed  or  annulled  by  a  vote  of  common  coun- 
cil.   City  Tern  Haute  v.  Lake,  48^80,  73. 

4658.  Pleading.  Exhibits.  A  complaint, 
against  a  city  for  dama^  sustained  by  wrongful 
act  of  common  council  in  repealing  a  former 
order,  and  annulling  a  contract  is  bad  if  it  fails 
to  contain  copies  of  orders  of  council.  Id. 

4664.  Power  to  contract.  A  city,  incorpor- 
ated under  the  general  law  (1  B.  S.,  '76,  291 ; 
r.  R  8.,  '81,  3106),  entered  into  a  contract  with 
a  gas  company,  for  lighting  streets,  public  build- 
ings, etc.,  for  five  years,  reserving  certain  rights,, 
and  granting  none  exclusively.  Hdd;  nnder- 
clanse  28  of  sec.  53,  of  such  act,  for  incorporation 
of  cities,  such  city  had  power  to  make  snch  con- 
tract; and  such  nower  was  not  l^jslative,  even 
though  authorizea  by  an  ordinance,  but  admin- 
istrative, and  might  be  exercised  according  to- 
its  discretion,  within  limits  of  its  franchise. 
Heidi  BQch  contract  not  appearing  to  be  vJira- 
tires,  nor  against  public  policy,  nor  fraudulent, 
was  valid,  and  must  be  enforced  same  as  a  con- 
tract of  a  business  corporation.  OUy  IncPpoliB 
IiuPpolw  Q.  L.  Ol,  66-396,  79. 

4666.  Cnty  can  not  make  a  eontraet  with 

marshal  for  performance  of  any  act  which  i» 
not  a  part  of  nis  official  duties,  and  be  liable  for* 
compensation  therefor.  If  act  is  a  part  of  his^ 
official  duties,  his  compensation  shall  be  his  sal- 
ary.   City  BraxU  v.  MeBride,  69-244,  '79. 

4666.  Salary  of  city  marshal  is  fixed  by  or- 
dinance,  and  he  can  not  maintain  an  action  to- 
recover  amount  of  his  salary  without  pleading 
ordinance,  or  so  much  thereof  as  relates  to  his- 
salaiy.    City  BraxU  v.  MeBride,  69-24^  '79. 

IT.  Power  to  License. 

4667.  A  city  has  power,  under  specification. 
23,  sec.  53,  of  act  for  incorporation  of  cities  (\ 
a  8.  '76,  267;  B.  S.  '81,  3106),  to  pass  an  ordi^ 
nance  requiring  license  forpeddling  in  the  city. 
Brinlmaa  T.  Suue,  67-76,  '77. 

4668.  Cities  have  power  to  adopt  a  penal 
ordinance,  requiring  an  auctioneer  to  procure- 
a  license  to  sell  at  auction,  either  his  own,  or 
other's  goods,  under  sec.  53,  clause  38.  (I  B.  SI 
'76,  293 ;  B.  8.  '81,  8106.)  CHty  Oothen  v.  Kern, 
68-468, 78. 

4669.  This  power  is  a  police  regulation.  Id. 

4660.  Power  to  license.  Cities  incorpora- 
ted  nnder  act  '67  have  power,  b^  ordinance,  to 
require  a  license  to  sell  intoxicating  liquors,  and 
to  charge  for  such  license  $300,  and  to  impose 
penalties  for  violations  of  ordinance.  jSp^  v. 
OUy  Wabaeh,  41-7,  '72.  May  charge  $500.  Wiley 
V.  Oicene,  89-429,  72.  Cf.  City  Lavnenceburg  v. 
Wuau,  16-337,  '61 :  ITumasmm  v.  SUOe,  16-449^ 
'60. 

4661.  Also  to  suppress,  or  tax  by  wa^  of  a 
license  fee,  bowling  alleys  when  oivanised  in  'SC 
&nith  v.  Oty  Madiwn,  7-86,  '55 ;  WJ-I62. 

4665.  State,  for  revenue  purposes,  may  im- 
pose a  revenue  for  carrying  on  a  certain  busi* 
ness,  and  may  confer  that  right  on  a  city,  though 
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it  tnaj  operate  as  a  tax  on  dealer.    Wiley  t. 

Oweiu,  swm. 

4668.  Neither  power  to  exact  license  moneT, 
■or  that  "  to  regulate,"  confers  power  to  prohihiu 
Sweet  V.  City  Wabash^  mpra. 

466  (.  Act  of  '59  was  a  revenue  and  police, 
and  not  a  'prohibitory,  act.  Id. 

466&.  Act  of  '67  might  require  an  additional 
license  fee  or  tax.  Id. 

4666.  What  will  amount  to  a  prohibitory 
tax  ?  is  a  question  of  fact,  and  not  of  law.  Id. 

4667.  Keeper  of  a  ferry,  within  city  limits, 
is  not  required  to  t^e  out  city  license,  under 
general  law  for  incorporation  of  cities.  Shall- 
■cross  V.  Cfty  jefferwnviik,  26-193,  '66;  DvehcaU 
T.  City  New  Albany,  25-283,  '63. 

4668.  Feddllnr.  A  city  has  authority  and 
power  to  pass  ordinances  restraining  any  one 
from  peddling.  City  Hurdinglm  v.  Cheeibro,  67- 
74,  '77. 

4669.  Power  to  restrain  carries  power  to  li- 
cense.  Id.;  Smith  v.  Oily  Madison,  7-86,'55. 

T.  Ordinances.  Enforcement. 

4670.  Ordinance  Yold.  Charter  of  a  town  is 
fundamental  law  of  such  town,  and  when  an  or- 
dinance of  common  council  conflicts  with  any 
of  provisions  of  charter,  ordinance  is  void.  Mitch- 
tU  V.  WUes,  59-364,  '77. 

4671.  Enforcement  of  ordinances.  A  com- 
plaint, by  a  city  to  recover  damages  for  viola- 
tion of  its  ordinances,  must  allege  acts  done,  or 
omitted  to  be  done,  by  defendant.  It  is  not  suf- 
ficient to  allege,  "  defendant,  etc.,  did  then  and 
there  violate  "  a  certain  section  of  a  certain  or- 
•dinance  of  the.  city.   City  HunHngtoa  t.  Pease 

4678.  No  ordinance  of  a  town  can  be  in  force 
for  any  purpose  until  it  has  been  published,  by 
order  of  common  council,  for  at  least  ten  days- 
Loughridge  v.  City  Uuntingtim,  66-253,  '77. 

4673.  Complaint.  A  complaint  to  enforce 
an  ordinance  must  aver  that  such  notice,  by 
publication,  had  been  fpven.  Id. 

4674.  TioUttoB  of  ordinance.  Punishment. 
A  was  fined  for  violating  an  ordinance  of  a  city. 
He  was  committed  to  city  prison  for  failing  to 
pay  or  replevy  same.  While  so  confined,  he  was 
taken  therefrom  and  put  to  work  upon  streets, 
and  then  made  his  escape.  More  than  a  month 
thereafter,  he  was  re-arrested,  without  any  writ 
or  warrant,  or  process  of  any  kind.  Held;  such 
re-arreet  was  illml.  He  could  be  committed 
only  for  space  of  30  days  for  sucll  failure  to  pay 
or  reple^.  (1  E.  8.  76j  274,8ec  20  j  ».  R. 
3067.)  It  can  not  be  divided  into  parts,  but  the 
whole  period  of  confinement  must  be  within  30 
days  aner  judgment.  He  is  not  entitled  to  credit 
on  judgment  on  account  of  such  imprisonment 
Fhra  V.  Saclus,  64^155,  '78. 

4675.  There  are  two  modes  of  enforcing  pay- 
ment of  judgments  for  the  violation  of  n  city  or* 
dinaace:  (1)  By  imprisonment,  to  coerce  pay- 
ment, for  space  of  30  days.  Days  of  imprison- 
ment are  not  credited  on  judgment.  This  ap- 
plies to  both  male  and  female.  (2)  By  payment 
of  judgment  in  labor.  This  applies  only  to 
males,  and  this  mode  can  only  be  applied  when 
there  has  been  a  judgment  to  that  enect.  In  lat- 
ter mod&  imprisonment  and  labor  may  continue 
longer  than  for  30  days.  Imprisoomait  is  to 
Mcnre  labor.  Id. 

4676*  Ordinance  (d  a  uty  madeit  a  criminal 


offense  for  any  person  to  wantonly  injure,  or  caow 
to  be  injured,  any  private  or  public  property, 
or  shade  or  ornamental  trees,  or  box  or  protect- 
ion around  same,  with  penalty,  etc.  Held;  under 
this  ordinance,  a  man  can  not  be  held  liable 
criminally  for  a  trespass  committed  by  his  cow, 
voluntarily.  Gty  Gothen  v.  Crary,  58-268,  "77. 
H^d,  also  ;  neither  such  ordinance,  uor  any  prin- 
ciple of  law^  authorizes  a  city  to  maintain  a  civil 
action  for  injury  to  private  prt^rty  of  one  of 
her  citizens.  IcL 

4677.  Offenses  arainst  state  laws.  Fixing 
rates  and  granting  a  license  by  city,  excuses  from 
liability  to  city  ordinances,  but  can  not  excuse 
from  liability  to  penal  laws  of  the  state.  Jm* 
6ro8c  V.  State,  6-351,  '55. 

4678.  Jorisdtction.  As  a  general  rule,  and 
in  absence  of  any  special  legislative  restraint, 
strangers,  as  well  as  citizens,  are  bound  by  ordi- 
nances and  by-laws  of  a  municipal  corporation. 
Homey  v.  Sloan,  1-265,  '48. 

4679.  Proof  of  publication.  Ordlnanee. 

Prosecution  under  a  city  ordinance.  Publication 
was  not  denied  under  oath.  Under  aeetion  88  (1 
G.  &  H.  240),  general  law  for  incorporation  of 
cities,  proof  of  publication  was  not  necessaty. 
Green  t.  CUy  Indpolw,  26-490,  '65. 

4680.  Power.  Cities  have  power  and  antbor> 
ity  to  pass  ordinances  regulating  speed  of  R.  B. 
trains,  and  to  enforce  them  against  company  and 
employees.  Whiigon  v.  City  Franklin,  6^92, 7a 

4681.  Engineer  is  not  free  ftom  liability  by 
fact  that  conductor,  and  not  he,  was  responsible 
for  rate  of  speed.  Nor  by  fact,  that  train  wag 
a  mall  train,  under  a  contract  with  federal  gov- 
ernment, to  transport  mail  by  a  certain  tune, 
which  could  not  be  done  if  cities  and  towns  reg- 
ulated speed  of  train.  Nor  by  fact  that  at  place 
where  offense  was  committed,  land  was  owned 
by  company,  and  there  were  no  streets  or  alleys. 
Id, 

4682.  A  Judgment  for  a  violation  of  a  cltj 

ordinance,  fioing,  and  committing  io  the  station 
house  until  payment,  does  not  include  payment  by 
manual  labor  on  streets,  unlesBso  expresseiL  and 
indicating placeof  performance.  l^rnertr.t/gnA, 
67-474, 'f9T 

TI.  Power  orer  Streets.  Sewers. 

4688.  Power  over  streets.  Power  of  a  city 
over  her  streets,  and  right  of  public  to  them,  ex- 
tends upwards  iodefinitety,  for  purposes  of  tbeir 
preservation,  safe  use  and  enjoyment  Duty  of 
city  is  commensurate  with  her  power  in  this  re* 
spect  Grove  v.  CUy  Ft  Wayne,  4&-429,  74.  Ct 
3^0-65;  71-5. 

4684.  Qualified  possession  of  streets,  in  an 
incorporated  town,  by  the  president  and  trustees 
thereof,  does  not  enable  them  to  maintain  tres* 
pass  ou.  d. Jr.,  for  injury  thereto.  Conner  r.  Aie» 
Albany,  1  Blf.  88,  '20. 

4686.  Municipal  corporations  are  to  lie  lield 
strictly  within  statutory  limits ;  within  such  lim- 
its, they  are  favored  by  courts.  Kyle  v.  Matin, 
8-34,  '66. 

4686.  Expense  of  lighting  streets.  Cod- 
Strnction.  Sections  68,  69,  70,  and  clause  28, 
section  53,  of  act  of  '67,  for  incorporation  ol 
cities,  require  that  expense  of  construction  of 
street  fixtures,  lamps,  etc.,  can  only  be  met  by 
assessment  on  property  holders,  bordering  on 
street,  per  running  foot ;  and  expense  of  hop- 
ing lamps  lifted,  may  be  assessed  and  collected 
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3b  any  manner  common  council  may  determine. 
-Nelson  v.CitvLa  FotU,  S8-258,  >70:  66-396.  (v. 
R.  8.  '81, 3166,  3162-^-4.) 

4687.  Power  of  common  coaneil  to  aathor- 
is«  olwtnietioii  of  streets,  by  placing  building 
jiiaterials  Utereon,  can  be  exercised  only  by  or- 
dinance passed  ander  formalities  required  by 
Jaw.  A  mere  order  of  such  council,  for  such  ob- 
istraction,  is  a  license,  and  revocable.  CfUg  Jn- 
•dianapolis  v.  MiOtr,  37-394,  '66. 

4688.  Use  of  street  by  railroads.  Condi- 
tions. A  city,  by  iteordinanoe,  permitted  a  rail- 
road company  to  lay  its  track  on  and  use  its 
.'Streets,  upon  terms  and  conditions  that  "  where 
the  gziide  of  said  road  shall  be  higher  than 
«ach  street,  *  *  *  the  company  shall  fill  up 
■on  each  side  of  their  said  road,  to  form  a  con- 
venient passage  over  the  same."  Ck>mpaDy  took 
poesessioQ  of  and  used  a  street.  Qrade  of  its 
Toad  was  higher  than  street;  but  company  failed 
to  "  fill  up,"  as  stipulated  in  ordinance.  City 
itself  caused  street  to  be  so  filled  up,  and  brought 
action  against  companr  to  recover  expense. 
Bdi;  company  was  liable.  Hdip  no  defense 
'to  show  that  street  was  unimproved  when  tiUceo 
possession  of;  nor  to  show  that  stoeet  was  in  as 
good  condition  for  passage  after  oonstmction  of 
Toad  as  before.  Question  was  one  of  breach  of 
-contract  LAC.M.C0.Y.  CH^  ZMwmieeburg,  S4- 
304,  '70. 

4689.  Cities  Iwve  power  to  prevent  im- 
proper obstmctioii  of  streets  and  sidewalks. 
<My  Tkm  IlauU  v.  Tamer,  86-522,  '71.   id.  90. 

4690.  Snperrisors.  Supervisors  <A  streets, 
Mithorized  by  section  48  of  act  for  incorporation 
of  cities,  can  only  act  nnder  directionB  of  street 
-commissioner.  Any  ordinance  to  contrary  is 
-void.  J<t(eAdIv.  IFifes,  59-364,  *77.  (t.RS.'81, 
3098.) 

4691.  intra  Tires.  Streets.  Common  couo- 
<il  of  a  city  have  no  authority  to  make  con- 
tracts for  sale  or  lettiiur  of  any  public  street,  or 
.viy  portion  thereof.  They  may  grant  an  ease* 
ment  in  street  to  a  railroad  company,  to  use 
street  in  (»mmon  with  public;  but  they  could 
not  make  a  grant  authorizing  a  railroad  com- 
pany to  obstruct,  or  to  appropriate  to  her  sole 
use  any  public  street.  Such  authority  would 
"be  vitra  nres.  Neither  any  property  owner  of 
•city,  nor  city,  would  be  bound  by  any  such  grant. 
X  *  C  Jl  Cb.  V.  Sutu.  87-489,  m  \  TaU  v.  O.  <fi 
M.B.€o.y  7-479,  '56. 

4692.  Can  not  authorize  a  company  to  take 
or  injnre  property  of  a  citizoi.  JVotenoa  r.  I.  <£ 
C.  R.  Oy^  9-467,  '57. 

4693.  Care  of.  Dnty.  Common  council  has 
exclusive  power  over  streets,  highways,  alleys, 
-etc.,  within  city,  and,  as  a  necessary  consequence, 
it  is  ber  duty  to  keep  and  maintain  such  streets 
and  alleys  unobstructed.  I.A0.£,Oa.Y.  SbUe. 
«7-489.Vl. 

4694.  No  matter  by  whom  obstruction  maj 
be  placed  in  street  or  alley,  city  is  primarily  li- 
able for  damages  caused  tuereby.  Id. 

4695.  When  a  public  body  or  officer  is  clothed 
by  statute,  with  power  to  do  an  act  which  con- 
cerns public  interest,  or  rights  of  third  persons, 
execution  of  power  may  be  insisted  on  as  a  dut^, 
thou^  statute  creating  it  be  only  permissive  in 
its  terms.  Oto  Logan^i  v.  Wnght,  2&-512,  '65. 

4696.  Bauroada  iislBg  streets.  A  city  or- 
dinance anthonsed  construction  of  a  railroad  on 
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either  of  two  streets,  through  corporate  limits, 
under  suitable  restrictions  as  to  grade,  etc.,  to 
be  regulated  thereafter.  Held;  road  was  to  be 
constructed  on  grade  of  street,  substantially  as 
it  then  existed,  unless  an  alteration  was  made 
(if  city  had  power  to  make  it),  by  a  proper  mu- 
nicipal relation.  Hdd;  proper  authorities  of 
a  city  may  authorize  construction  of  a  railroad 
track  on  a  street,  at  grade  of  such  street.  TaU 
V.  O.  M.  R.  Co.,  7-479,  '56. 

4697.  Clian^e  of  ordinance  providing  for 
a  sewer.  A  cit^  passed  an  ordinance  provid- 
ing for  a  sewer,  its  length,  streets  therefor,  and 
also  what  real  estate  wUl  be  "drained  and  bene- 
fited by  said  sewer."  Subsequ«itly  it  passed 
another  ordinance,  changing  character  of  sewer, 
and  extending  length  of  sewer,  but  not  chang- 
ing taxing  district.  Action  was  brought  by  a 
property  owner,  to  injoin  collection  of  assess- 
ments made  to  pay  costs  of  sewer.  Held;  action 
of  the  council  was  illegal.  Assessments  ought 
not  to  be  collected.  OUy  Colutabvs  r.  SUtrqf,  9&~ 
97,  '71. 

4698.  Modification  of  eoBtraet.  Whenci^ 
council,  by  a  two-thirds  vote,  withont  a  petition 
of  property  holders,  ordered  a  street  to  be  im- 
proved with  certain  materials  and  quality,  and 
approved  a  contract  for  such  improvement,  it, 
acting  in  good  faith  for  best  interest  of  city,  with 
consent  of  contractor,  could  modify  the  contract, 
in  respect  to  material  and  quality  bo  as  to  re- 
duce cost.  The  modifications  can  not  be  ques- 
tioned on  an  appeal  from  precept  HtHaueamp 
T.  OUy  LafayeiU,  80-192,  '68. 

4699.  Common  council  of  a  ci^  has  excla* 
sive  power  over  streets,  etc.,  and  can  determ- 
ine the  uses  to  which  they  shall  be  applied^nd 
to  what  extent  they  may  be  incumbered.  Wood 
v.Mtan,  12-515,  '59. 

4700.  It  has  ample  power  to  change  grades, 
as  well  as  to  make  any  other  alterations.  This 
power  is  continuing  to  be  exercised  as  wants  oi 
city  may  demand.  City  is  judge  of  necessity. 
Maof  V.  (Xtjf  In^potiB,  17-267,  '61 ;  Oi^  Le^a^ 
V.  ftuA,  19-326,  '62. 

4701.  A  city  council  has  jurisdiction  over 
streets,  etc,  with  power  to  provide  for  their  im- 
provement; (1)  upon  petition  of  property  hold- 
ers, by  a  majority  vote;  (2)  without  a  petition 
by  a  two-thirds  vote.  C%  ItuPpoUt  v.  itnierry, 
17-175, '61. 

4702.  It  has  fnll  power  to  repair  streets, 
and  to  construct  drains  and  sewers.  OUy  Vin- 
cennes  v.  Rkhardg,  28-381,  '64. 

4708.  Authorities  of  towns  and  cities  have 
ample  power  to  lay  out,  open  and  improve  streets ; 
to  establish  drains,  embankments,  etc.,  whenever 
they  are  necessary  for  improvement  of  streets^ 
etc.    C%  Delphi  v.  Etam,  86-90,  '71. 

4704.  An  ordinance  is  not  necesaarv  to  au- 
thorize making  of  sewers.  Bd.  Cm'8  Alien  Co.  T. 
SUwn,  22-491,  '64. 

4705.  The  authority  by  which  a  street,  etc., 
may  be  improved,  need  not  be  by  ordinance,  but 
may  be  expressed  by  motion  or  resolution.  C% 
iTuTpolis  V.  Imherry,  1 7-175,  '61 ;  OUy  Terre  HatOe 
V.  Turner,  86-522,  '71. 

4706.  Condemnation  of  property  for  sew- 
ers. A  city  possesses  no  power  to  condemn  and 
appropriate  projierty  for  construction  of  a  sewer 
on  and  acrosspnvate  property.  j4^v.  Jones,  47- 
438,  '74.   See  thb  case  for  construction  of  forty- 
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third  and  fifty-first  subdivision  of  eection  53,  of 
act  of '67,  for  incorporation  of  cities,  {v.  K,  S.  '81, 
3106.) 

4707.  Cities  have  ri^ht  to  coostrnct  sew- 
ers (under  sections  59,  66,  68  and  69,  of  the 
general  act  for  incorporation  of  cities),  and  to 
aaseas  expense  thereof  to  property  owners  along 
lines  of  them.  Bd,  Corn's  Allen  Co.  v.  Silvers,  22- 
491,  '64.    (See  R.  S.  '81,  3157,  3162,  3163,  3174.) 

4708.  Words  in  section  66,  "or  for  either 
kind  of  improvement,  or  for  a  full  improTement 
in  general,"  have  reference  to  all  improvements 
authorized  by  section  59  of  said  acL 

^709.  That  part  of  section  69  of  said  act,  lim- 
iting inquiry  on  appeal  to  facts  which  arose 
after  making  of  contract,  is  constitutional.  But 
that  part  of  said  section  directing  manner  of 
rendering  judgment  on  appeal,  may  be  uncon- 
stitutional, and  may  be  regarded  as  stricken  out 
irithout  changing  law :  for,  under  its  provisions, 
the  contractor  would  be  entitled  to  some  relief, 
substantially.  Id. 

4710*  A  citj  may,  in  such  a  contract,  agree 
to  pay  that  part  of  costs,  charged  against  itself, 
in  city  orders  at  par.  Id. 

4711.  And  it  may  permit  changes,  or  modifi- 
cations of  contract,  without  impairing  rights  of 
contractor.  Id. 

4712.  Jadtcial  notice  will  be  tatcen  that  a 
ettf  had  power  to  improve  streets,  tlie  charter 
being  a  pubUc  law.  Muy  v.  TUwn^,  1&-I3d,'62. 

47l&  Common  council  has  no  power  to  or- 
der or  direct  catting  down  of,  or  remoral  of 
dirt  and  n-avel  from  one  street  for  purpose  of  ob- 
taining  dirt  or  gravel  with  which  to  fill  up  an- 
other street,  when  latter  only  was  ordered  to  l>e 
improved.    Oity  Delphi  v.  Euans,  86-90,  "71. 

4714.  It  will  have  such  power  when  work 
will  improve  both  streets,  one  oy  excavating  and 
other  by  filling,  which  bad  been  ordered. 

Tn.  street  Improremeiitg.  Assessments. 

4716.  Assessments  for  street  tmproTe- 
nents  in  a  city  can  not  be  injoined  or  abated 
by  fact  that  common  council  had  extended  time 
within  which  contractors  were  to  complete  work. 
Oitv  lA^ayette  v.  Fowler,  84-140,  '70. 

471o.  Nor  becanse  imptovemeot  extends  for 
a  distance  of  more  ^an  one  square  or  block  in 
length  on  same  order  or  contract.  City  by  one 
order  and  one  contract  may  improve  a  street  for 
a  distance  longer  than  one  sqnar^  and  assess 
costs  against  property.  Id. 

4717.  Sec.  66  of  act  for  incorporation  of  cities 
(Acta  '65,  Sp.  SesB.,  p.  30),  as  to  mode  of  estimat- 
ing costs  of  Improvement  of  streets  and  al- 
leys, and  as  to  fixing  liability  therefor,  is  consti- 
tutional. Palnu!rv.,^imph,i9-33S,'68.  (Amended 
K.  S.,  '81,  3174.) 

4718.  Common  council  may  amend  or  cor- 
rect final  estimate  and  assessment  for  a  street 
improvement  in  a  city.  Ball  v.         41-221.  '72. 

4719.  Street  improvements.  First  and  sec- 
ond. An  improvement  of  a  street,  whether  first 
or  second,  is  equally  chargeable  to  adjoining 

Eroperty  or  out  of  general  fund  of  citv,  as  may 
B  determined  by  city  council.  Yeakel  v.  Oity 
LafayeOc,  48-116,  '74:  Oity  LafayetU  v.  Foider, 
ijf-140,  '70. 

4720.  Assessment  for  improvements  of 
streets  in  cities  are  authorized  on  principle  of 
direct  benefits'resulting  from  improvement.  Ciiy 
Jleu  Atbeaty  T.  Cbo£,  2»-220,  '67.  Cf.  48-347. 


VI,  VII. 

4721.  Common  interest  to  all  residents  is  re- 
mote, hence  it  is  deemed  just  and  equitable  to 
require  those  directly  benwted  to  bear  expense 
of  making  it.  Id. 

4722.  Collection  of  anassessment  for  a  street 
improvement  can  not  be  injoined  simply  be- 
cause a  portion  of  lot  had  been  wrongfully  ap- 
propriated in  making  of  improvement,  when 
same  amount  was  justly  due.  City  IntTpotw  v. 
Gilmore,  80-414,  '68. 

4723.  As  possession  of  land  appropriated  is 
not  withheld,  an  action  to  recover  poesession  cam 
not  be  maintained.  Id. 

4724.  But  tresiMSB  can  be  brought  against 
contractors  for  taking  lot  under  a  pretoue  that 
it  was  a  part  of  street.  Id. 

4725.  Mandate  to  correct  assessment. 
Where  common  council  of  a  city  incorporated 
under  general  law  of  '67,  having  approved  an> 
estate  of  work  done  under  a  contract  for  grading* 
a  street  of  said  city,  and  having  ordered  pay- 
ment thereof  to  contractor  by  the  adjacent  prop- 
erty holders  on  said  street,  council  afterwards, 
rescinded  its  order  approving  said  estimate,  and 
adopted  and  approved  another  estimate  for  a  less 
amount  than  was  due  under  contract  Held ,' 
that  if  the  power  of  council  was  exhausted  when 
it  had  first  approved  and  directed  payment,  and 
said  rescission  was  therefore  void,  the  only  relief 
contractor  could  obtain  by  mandate  would  be  to 
compel  council  to  issue  a  precept  on  said  first 
estimate;  and  complaint  for  a  mandate  mast 
ali^  that  an  affidavit  had  been  filed  as  required, 
by  section  71  of  said  act  of  '67.  Held;  if  conn- 
cil  had  power  to  so  revise,  a  mandate  would  not 
lie  to  direct  what  decision  involved  should  be. 
OUy  JmFpo^  v.  i^iMenon,  88-157,  70.  Cf.  41- 
218. 

4726.  Assessments.  Joint  and  several  own* 
ers  of  land.  A  was  owner  of  east  half  of  a  lot,^ 
and  owned  no  part  of  lot  fronting  on  street  im- 
proved. B  was  owner  of  west  half  of  lot,  which 

half  bordered  on  said  street  They  were  owners, 
not  in  common,  but  in  severalty,  of  respective' 
halves.  Held;  under  sections  66-66  of  act  for 
incorporation  of  cities,  B  was  properly  assessed 
with  improvements  of  so  much  of  street  as  was. 
horderea  by  said  lot.  Fact  that  division  of  lot 
had  not  been  platted,  can  make  no  difference;  it 
was  severed  by  title  of  parties.  Oiiy  Nob  A&anj/y. 
Cook,  20-220,  '67.    {v.  Tt.  S.  '81 ,  3174.) 

4727.  If  parties  were  joint  owners,  as  ten- 
ants in  common,  assessment  upon  whole  lot,, 
against  both,  would  be  valid.  Simig  v.  QHy  la- 
Jayetle,  88-30,  '70. 

4728.  On  appeal  from  an  assessment  against 
whole  lot  against  both,  an  answer,  showing  that 
at  date  of  estimate,  on  which  precept  was  issued,. 
A  owned  no  portion  bordering  on  street  improved^ 
is  good.    Somiy  v.  City  Lafayette,  aupra. 

4729.  It  makes  no  difference  it  A  did  own 
whole  lot  at  time  order  for  improvement  was- 
made.  Id. 

4780.  Assessments  for  street  improve' 
ments,  when  correct  as  to  amount  against  cer- 
tain property,  can  not  be  resisted  by  owner,  on 
ground  that  other  ppopert;^  is  not  properly  as- 
sessed. Such  owner  is  not  injured.  T.  Bdly 
40-337,  '72. 

4781.  Street  Improvements.  An  assess- 
ment for  street  improvements  should  show 
amount  for  which  each  lot  or  piece  of  land  is  li- 
able ;  affidavit  for  precept  should  conform  to  it, 
in  this  respect,  although  different  lots  or  pieces 
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of  land  belong  to  same  owner.  Baife  v.  Johnton, 
40-235,  '72. 

4732.  Street  ImproTements.  In  rendering 
judgment  for  collection  of  assessments  for  street 
improvements,  finding  of  court  should  show  daUji 
and  amounts  of  severul  estimates.  Sheriff  can 
collect  and  compute  interest  on  same  to  time  of 
sale.  It  is  error  to  render  a  judgment  including 
interestonasseasmenttodateofrendition.  Brook- 
baatkv.  Oily  JeffenonvUle^  41-406,  *72. 

4788.  Street  improrements  by  orderof  com- 
mon council  of  a  city  are  not  a  lien  upon  real 
estate  liable  to  assessment,  until  estimate  has 
been  made.  Lien  does  not  relate  back  to  com- 
mencementof work.  Jmta  v.  iSkAu/Tneyer, 89-119, 
•72;  Langtdaie  v.  iWoWatw.  38-289,  71. 

47S4>  A  deed  was  made,  conreying  property, 
with  covenants  aninst  incumbrances,  after  com- 
pletion of  street  improremeDts,  but  before  esti- 
mates were  made,  .fisfd/  no  lien  had  attached. 
Lanoadale  v.  Nicklaut,  aapra. 

4785.  A  mortgage  to  secure  purchase-money 
was  execated  at  same  time,  in  wnich  mortgagor 
[vendee]  agreed  to  "keep  all  legal  taxes  and 
charges  a^inst  said  premises  paid,  as  same  be- 
comedne."  £ebl/  endence by  parol,  not  admis- 
nble  to  prove  that  mortgagee  [vendorl  agreed 
to  pay  street  improvements.  Janet  v.  Smumeyer, 
mtpra. 

4786.  Forel^  residence.  Enforcement. 

A  contract  for  unprovement  of  streets  in  front 
of  a  lot,  owned  by  a  non-resident,  can  not  be  a 
lien  on  such  lot,  or  a  charge  against  owner,  until, 
at  least,  one  hundred  and  one  days  have  elapsed 
•iter  passage  of  ordinance  requiring  such  im- 
^oranent.   Loughndge  v.  CHty  HuntingUm,  56- 

4'7S7.  A  city  can  not  assess  property  used 
for  religious  purposes,  to  contribute  to  costs  of  a 
sewer.  Fint  Bfttb.  Cft.  t.  A  Wa^fne,  86- 
338, '71. 

4788.  Assessment  of  benefits.  Where  a  city, 
bj  its  council,  has  constructed  an  improvement, 
as  a  sewer,  and  has  passed  upon  beneiBts  arising 
herefrom,  and  has  made  and  ordered  an  assess- 
ment of  such  ben^ts  no  other  tribunal  or  court 
can  review  or  pass  upon  it.  Its  finding  and  de- 
cision are  final  and  complete,  and  can  not  be  in- 
terfered with,  unless  for  fraud  and  corruption. 
It  acts  judicially,  and  has  sole  power  to  do  so. 
OiifFt  Wamev.  Cfac^y,  48-197,  '78.  Ct  84-471; 
69-364;  50-251. 

4788.  The  estlnu^  eonstitates  tkeassess- 
Bont;  the  assessment,  when  valid,  creates  the 
lira.  There  can  be  no  lien  in  absence  of  an  as- 
aeesment,  and  no  assessment  without  a  sufficient 
description  of  property  assessed.  P.&  I.  R.  Go. 
r.  Hatina,  68-^2,  '79. 

4740.  The  description  Is  sofflclent  when  a 
person  somewhat  acquainted  with  surveying, 
can  find  therefrom  land,  and  identify  it,b^  com- 
puing  estimate  by  the  engineer,  with  ordinance 
and  contract.  Id, 

4741.  Street  Improrements.  Assessment 
made  for  street  improvements,  may  attach  and 
become  a  Hen  upon  a  railroad  track,  when  it 
borders  on  a  street.  It  b  subject  to  its  due  pro- 
portion of  cost  of  improving  street  under  a  city 
ordinance.   P.  <£ /.  if.  Cb^  r.  Howui,  68-^2,  ^d. 

Tm.  Street  InproTements.   Fnetlee  be* 
lore  Preeept. 

4742.  Fetltlmers  iter  street  impreTement 


may  be  presumed  to  have  acted  with  expecta- 
tion that  they  were  to  actually  assume  their 
share  of  burdens ;  that  they  signed  in  good  faith, 
and  not  under  a  contract,  by  which  they  are  to 
relieved  of  whole  or  a  part  of  their  share  of  cost  of 
improvement,  whilst  they  seek  to  have  others 
taxed  with  whole  amount  of  their  share  nnder 
law.    Afo^ittFe  V.  Smoek,  42-1,  '73. 

4748.  Any  arrangement  or  contract  with  such 
pietitioners,  wliereby  they  are  influenced  to  thus 
sign  as  petitioners,  by  paying  them  a  consider- 
ation, is  a  fraud  on  law,  and  contrary  to  public 
^licy,  and  such  contracts  can  not  be  enforced. 

4744.  Fact  that  such  petitioners  were  in  favor 
of  improvements,  "in  itself  considered,"  and 
would  oppose  it  only  on  account  of  inat^ty  to 
par  for  it,  will  not  change  principle.  Id. 

4745.  Territorial  limits  are  fixed  and  pre- 
scribed by  public  law,  and  public  records  open 
to  all.   Aewman  V.  Sylvester,  42-106,  '73. 

4746.  Knowledge  of.  A  contractor  is  nut 
excused  for  his  negligence  in  not  knowing  such 
limits  did  not  include  a  street;  bjr  fact  that  com- 
mon council  had  passed  an  ordinance  for,  and 
advertised  for  contracts  for,  improvemttt  of  such 
street.  Id. 

4747.  Notice  hj  adTertlsement.  Common 
council  can  not  make  valid  contracts  for  street  im- 
provements until  after  notice  by  proper  adver- 
tisement therefor.  Record  must  snow  it,  also  a 
transcript  of  record,  on  an  appeal  from  precept. 
Kretsch  v.  Helm,  88-207,  71. 

4748.  When  city  requires  a  publication  in 
a  certain  paper,  and  posting  up  of  printed  no- 
tices, it  will  not  be  sufficient  to  have  record  show 
only  publication.   iShme  eate,  45-438, 14. 

4749.  Ihitj  of  etty  council.  Transcript  or 
complaint  of  an  appeal  from  a  precept  issued 
by  common  council  for  collection  of  an  assess- 
ment for  street  improvements  without  a  petition 
from  property  owners,  must  show  that  two-thirds 
of  TTianbers  ot  the  council  voted  for  the  order. 
Mobeny  v.  CHty  Jefferaonmlle,  88-198,  '71 ;  Baker 
V.  Ibfcin,  40-310,  '72 ;  Yeakel  v.  OUy  Lafayette,  48- 
116,  '74. 

4750.  For  contracts.  It  must  show  notice 
and  advertisement  for  a  reasonable  time  to  re- 
ceive proposals  for  bids.  Eight  days  Is  not  Suffi- 
cient. (Mv  Logamport  v.  Puterbaugh,  46-550,  '74. 
Nor  foar  days.  Moberty  v.  CUy  JegersonvUie,  supra. 
Nor  fire  days.    Yeahel  v.  C%  Lq^eOe,  supra. 

4751.  Orainanoe.  Contraet.  An  ordinance 
of  a  city  authorized  improvements  of  streets  with 
a  "  Nicholson,  or  wooden  block  pavement."  City 
made  a  contract  for  "what  is  known  as  wooden 
block  pavement  (Ballard's  patent).  ifeW,-con- 
tract  not  void.  Martindale  v.  RUmer,  52-411,  '76. 

4752.  No  objection  can  be  taken  to  an  order 
that  certain  street  improvements  shall  be  made 
at  expense  of  property  owners,  on  account  of  no 
reference  to  liability  of  city  for  so  much  as  is 
occupied  by  public  grounds  and  street  crossings, 
when  reconl  does  not  show  that  there  were  such 
public  grounds  and  crossings.  Moberry  v. 
Jeffersonoille,  88-198,  '71. 

4758.  Transcript  or  complaint,  on  an  appedl 
from  a  precept,  to  enforce  an  ass^ment  for  a 
street  improvement,  must  show  that  at  meetings 
of  common  council,  when  improvement  was  or- 
dered, a  qnornm  was  present.  BroMank  t. 
Oity  JeffersonviUe,  41-406,  '72. 

4754.  When  improvement  was  ordered  with- 
out a  petition,  transcript  must  g^BrmatiTdy  show 
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tiiat  it  was  ordered  b7  a  TOte  of  two^thirds  of 
•11  nembers  of  coancfl.  Mobary  t.  City  Jejger- 
warnBe,  88-198,71;  40-310. 

47&0.  Public  Improrementg.  AeeeptaBce 
9^  work.  An  acceptance  of  work,  done  for  im- 
provement of  streets,  hj  city  authorities,  ta  prima 
facie  evidence  that  work  has  been  done  accord- 
ing to  contract.  GWtci  v.  Qmnely,  42-134,  '73. 
<X  68-93. 

4756.  Extension  of  time.  A  contract,  be- 
tween a  contractor  for  improvement  of  a  Btreet, 
and  city,  contained  a  stiimlation  tliat  if  former 
deured  an  extension  of  time  to  complete  same, 
each  extension  shall  be  granted,  only  on  condi- 
tion, that  five  per  centum  per  month  be  de- 
ducted from  assessments  of  all  work  done  after 
such  extension ;  such  deduction  to  operate  for 
benefit  of  property  holders.  Held;  condition 
Was  a  penalty,  and  could  be  waived,  enforced  or 
not,  at  discretion  of  common  council.  If  they 
fail  to  enforce  it  at  time  of  making  last  assess- 
ment, it  is  waived.  Gu/tatT.Cbnnely,  42-134,73. 

47S7*  Two  thirds  of  council  having  voted  for 
an  ordinance  requiring  a  street  to  be  improved, 
it  was  binding,  although  proceedings  on  petition 
may  not  have  conformed  to  provisions  of  statute. 
City  Ind^potis  T.  Mansur,  15-112,  '60. 

4758.  The  improvements  named  in  sec.  66,  of 
the  act  of  March  9,  '67  (Acts  '57,  p.  63),  are  so 
referred  to,  and  treated  of,  in  sec  67,  that  the  ref- 
erence in  sw.  68,  to  the  "  improvements  men- 
tioned in  the  preceding  section,''  will  legitimately 
embrace  improvements  ordered  by  council  in 
case  at  bar.  Id. 

4769.  Practice.  It  is  not  necessary,  in  order 
to  render  a  contract  for  improvement  of  streets 
Talid,  that  council,  under  sec.  68,  in  all  cases, 
shonld  enter  of  record  their  determination 
whether  improvement  shoal^  be  paid  by  propri- 
etors, or  out  of  general  fund.  But  if  latter  is 
determined  upon,  an  entry  of  record  to  that  ef- 
fect should  1>e  made.  CUy  ItuFpdis  v.  Imberry, 
17-175,  '61.    (u.R.  S.  '81,3162.) 

4760.  Work  under  contract  may  be  paid  for 
as  it  progresses,  and  must  be  fully  juid  for  when 
eompleted.  Id. 

4761a  Payments  are  made  upon  estimates  of 
amount  of  work  done.  Last  is  called  final  esti- 
mate. Council  directs  payment  of  estimates 
whra  made,  which  direction  is  called  an  assess- 
ment. Eistimate  is  to  be  made  by  the  civil  engineer 
and  reported  to  council.  Council  may  instruct 
the  engineer  to  proceed  or  show  that  no  work 
has  been  done.  Cooneil  miphtf  perhaps,  hear 
evidence  in  opposition  to  an  estimate,  but  sucb  is 
not  practice.  If,  on  an  appeal  from  precept, 
transcript  fails  to  show  such  a  report  to  council, 
«f  estimate  by  engineer,  and  that  council  di- 
rected its  payment,  and  no  amendment  is  made 
or  asked  for,  proceedings  will  be  dismissed.  Oity 
^polia  V.  JmfcerTy,  17-175,  '61. 

4762.  Bemedy.  While  its  charter  of  '52  was 
In  force,  a  city  contracted  for  improvements  of 
its  streets.  Under  this  charter,  city  could  sue  to 
enforce  payment  of  assessments.  Charter  was 
repealed  in  '57,  and  new  remedy  was  by  a  pre- 
oapt  and  sale  of  property.  New  remedy  was  re- 
enacted  in  '59.  Held;  in  '60,  city  could  not  sue 
according  to  old  remedy,  but  according  to  new. 
Right,  not  remedy,  was  saved  in  repeal.  Flour- 
noy  V.  CityJeffcnonvilU,  17-169,  '61. 

4763.  Latter  remedy  is  constitutional.  Id. 
4764*  Befoce  common  council  of  a  city  can 

Iffoceed  to  advertise  for  proposals,  and  to  let  a 


contract  for  improTement  of  a  8b«et,  an  order 
for  such  improvement  must  fitst  be  adopted  bj 
sufficient  vote,  and  entered  of  record  as  part  of 
proceedings  relating  to  such  street  improvement. 
Such  order  must,  in  appropriate  terms,  either 
ordain,  resolve,  or  declare  that  street  to  which  it 
refers  shall  be  improved,  specifying  character  or 
plan  of  proposed  improvement,  so  as  to  give  a 
general  direction  as  to  execution  of  order.  Jfer- 
riU  V.  Abbott,  62-649,  '78. 

4765.  Where  common  council  resolved,  that 
"  the  present  condition  of  Main  street,  from," 
etc.,  was  a  nuisance,  etc.,  and  that  "  the  city-  en- 

g'neer  be  and  is  hereby  instructed  to  advertise 
r  bids  for  grading  and  graveling  "  such  street 
from  one  certain  point  to  another,  "including 
sidewalks ;  said  work  to  l>e  done  at  the  several 
property  holders'  expense  on  line  of  said  work  ; 
bids  to  be  read  at  our  next  r^ular  meeting." 
HiU;  not  a  proper  order  for  improvement  of 
such  street.  Id. 

IX.  Street  Improvements.  Praettee  after 

Precept. 

4766.  On  an  appeal  from  a  precept,  property 
holder  may  have  a  trial  upon  merits,  except  as 
to  irregularities  prior  to  making  contract,  which 
are  waived,  unless  taken  advantage  of,  by  in- 
junction,  before  work  is  performed.  Oity  IncTpo- 
lis  V.  Imberry,  17-175,  '61;  HeUenJnmp  v.  C% 
LafawlU,  80-192,  '68. 

4767.  Insufficiency  of  advertisement,  prior  to 
making  contract,  can  not  be  inquired  into. 
tindaJev.  Pahner,  52-411,  '76. 

4768.  Also,  in  appeals,  under  section  69,  of 
the  act  incorporating  cities.  (1  O.  &  H.  233.) 
Bd.  Corn's  AtU  Cb.  T.  Sihen,  8^91,  '64.  (v.  B. 
8. '81,8163.) 

4769.  Transcript.  Fact  whether  any  ad- 
vertisement at  all  was  made,  may  be  inquired 
into,  and  such  advertisement  must  be  shown  by 
transcript  on  appeal.  Brookbank  v.  dly  3«§eT- 
mmviUe,  41-406,  '72;  UtEtDm  v.  CJifiter,  88-233, 
•71.    Cf.  88-198. 

47  70.  Complaint,  npon  an  appeal  firoB  a 
precept  in  favor  of  a  contractor,  tor  street  im- 
provement in  a  ci^,  should  aver  that  advertise- 
ment for  bids  and  letting  contract  were  made- 
Swart  v.  CWy  Je/erwrnuiae,  41-158,  *72. 

4771.  A  contractor  may  present  his  claim  for 
Improvement  of  street,  aronnd  a  public 
square,  In  an  Incorporated  town,  after  esti- 
mate made,  to  board  of  commissioners,  in  form 
of  account  against  the  county ;  and  if  disal- 
lowed, may  appeal,  or  sue  county.  Bd.  Coml% 
Biacldord  Co.  V.  Skrader,  86-87,  '71. 

4772.  Suit  to  liUoln  collection  fior  street 
Improvements  made  under  contract  with  a 
city,  will  not  lie,  such  work  having  l>een  ac- 
cepted by  city,  upon  complaint  of  one  who  has, 
without  objection,  seen  such  improvements  made 
in  front  of  his  property,  only  ground  being  that 
materials  were  not  strictly  in  accordance  with 
contract,  and  complaint  failing  to  show  tender 
for  value  of  improvement  CUy  EeaaniBe  v, 
F^sUrer,  »i-S6,  '70. 

4778.  Street  ImprovemeBts.  A  transcript 
of  all  papers  connected  in  any  way  with  im- 
provement of  streets  in  a  city  need  not  include 
"  remonstrance."  Brookbank  v.  CUy  J^ersanxUk, 
41-406,  '72. 

4774.  If  contract  for  street  improvement  pro* 
Tides  that  such  contract  shall  not  be  as^gnei 
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withoDt  consent  of  common  council,  in  action 
by  assignee,  OQ  precept  issued  to  contractor,  such 
consent  most  M  aTened.  Beffenbaugk  t.  boater, 
40-382,72. 

4775.  Precept.  Description  of  property. 
Precept  for  sale  of  property  for  street  improve- 
ments. Description  as  follows;  "The  west  part 
of  west  half  of  lot  121,  in  the  original  plat  of 
citj  of  liafarette,  bordering  on  said  improve- 
ment  44  feet,^'  is  sufficient.  Ytakd  y.  (XtiLtUay- 
tUe,  48-116,  '74. 

4778.  Precept.  A  proper  aBsessment  is  an 
essential  basis  on  which  to  award  a  precept 
Amendment,  or  the  making  of  an  assessment  af- 
ter issuing  of  precept,  can  not  relate  bock,  so  as 
to  make  precept  good,  or  to  defeat  an  appeal 
from  8uchj)recept.  Lammas  t.  Balfe,  41-218,  '72. 

4777.  Such  objection  may  be  taken  by  demur- 
rer. Id. 

4778.  A  precept,  withoat  signature  of  may- 
or, is  void,  and  a  sale,  by  virtue  of  a  precept 
signed  by  a  member  of  council,  acting  as  presi- 
dent of  council,  may  be  injoined.  Ciiy  Jejersm- 
vUle  V.  FtiUeraon,  82-140,  'ff9. 

4779.  On  appeal  ftom  a  precept,  it  will  be 
presumed  that  street,  on  which  improvement* 
were  made,  was  legally  laid  ou  t  aud  opened,  and 
that  owner  of  land  appropriated  was  compen- 
sated for  his  damages,  ii  any.  KtUbner  v.  Leon- 
mnL  S4-197,  '70. 

4780.  Only  qaestions  to  be  determined,  on 
appeal,  are,  toat  work  in  whole  or  part  has  been 
done  according  to  contract,  and  that  estimate 
thereon  has  been  properly  made.  HeUenkamp  v. 
CStu  LafayeUe,  80-192,  '68. 

4781.  Precepts.  Costs,  which  accrue  upon 
appeal  from  a  precept,  except  cmt  of  making 
sale,  should  be  adjudgoi  personally  against  los- 
ing party.  Cost  of  making  sale  is  to  M  paid  out 
of  proceeds  of  sale  of  property.  Bmrnmnk  v. 
Oto  Jeffenonvitk,  41-106, '?£ 

4782.  Appeals  from  precepts,  inaed  to  en- 
force collection  of  an  assessment  for  street  im- 
provements, are  tried,  with  contractor  as  proper 
party  plaintiff.  Finl  Preaby.  Church  v.  CSCw  La- 
JasfetU,  42-115, '73. 

4788.  Aiq»ea]  bond  should  be  made  payable 
to  contractor,  and  not  to  city.  Id. 

4784.  Bnt  when  action  is  carried  on  in  the 
name  of  city  as  a  party,  without  objection,  and 

edgment  is  rendered  payable  to  conttactor,  8. 
will  deem  proceedings  amended  as  to  party 
plaintiff,  and  not  therefore  reverse  it.  Jd. 

4785.  Precept.  Street  Improvementg.  If 
an  assessment  for  street  improvements  is  proper- 
ly made,  and  affidavit  authorizing  precept  is  reg- 
nlar,  precept,  thonsh  irr^lar,  ill^l  and  void, 
maT  be  amended  by  assessments  and  affidavits, 
ana  rendered  legal.  Martindale  v.  Pahner,  52- 
411,  "76. 

4786.  It  seems  snch  amendment  shoold  be 
made  before  suit. 

4787.  A  petitioner  for  the  improvement  of  a 
street,  on  an  appeal  by  him  from  a  precept,  can 
not  qaestlon  ralldlty  of  passage  of  ordinance 
themor,  or  notice  of  letting  of  contract.  J<An- 
wa  v.  AO^  62-57,  '78. 

4788.  Hnncprotnncbyelerk.  Atranscrtpt 
of  proModljigg  for  a  precept  to  collect  assess- 
ments for  street  improvements  contain'inR  no 
copy  of  a  contract  for  improvement,  would  not 
show  A  prima  Jade  liability  against  the  proprie- 
tor, and,  as  a  complaint,  would  be  bad.  Oi^  Lo- 
jfOMipoHY.  BUUcemwej  17-318,  '61. 


4789.  City  council,  by  the  adoption  of  a  pre- 
amble and  resolution,  may  have  nunc  pro  tone 
entries  made,  showing  its  acts,  prior  to  issuing  of 
precept.  Id. 

4790.  On  appeal  from  a  precept,  transcript 
must  contain,  inter  oHa,  a  proper  order  of  com- 
mon council.  If  transcript  show  that  council 
consisted  of  ten  members,  that  nine  only  were 
present  when  order  was  made,  of  whom  six  voted 
for  and  three  voted  against  it,  order  will  be  a  nul- 
lity and  transcript  defective  as  a  complaint.  C^r 
Looanaport  v.  Legg^  20-315,  '63. 

4791.  Appeal.  Practice.  City.  On  appeal 
to  0.  C.  by  property  owner,  from  a  precept  issaed 
by  common  council  of  a  city,  to  collect  an  as- 
sessment against  his  property,  transcript,  asceF* 
tided  by  city  clerk,  under  sec.  71,  1  R.  S.  '76.  p. 
305  (R.  8.  '81,  3165),  stood  as  the  complaint 
McGiU  V.  Brvner,  65-421,  '79. 

4792.  Partial  estimates  for  improvements 
were  properly  omitted  from  such  transcripL 
where  they  had  been  set  aside,  and  a  final  and 
corrected  adopted  instead,  iff. 

4798.  Under  such  sec.  71,  providing  that  on 
appeals  from  the  common  council,  "  no  question 
of  fact  shall  be  tried  which  may  arise  prior  to 
making  of  contract  for  said  improvement  under 
order  of  council,"  it  is  incompetent  to  question 
city's  title  to  ground,  in  which,  and  at  time,  such 
improvement  was  constructed;  and  title  in  a 
third  party  may  not  be  set  up  as  a  defense,  bnt 
it  might  have  been  raised,  at  proper  time,  hj 
proceedit^  to  injoin  or  restrain  the  making  of 
such  improvements.  Id. 

X.  Street  improvements.  Damages.  Bem- 
edj  of  Owner. 

4794.  Where  property  was  sold  on  a  |^Ocrot 
for  street  improvements,  issued  on  an  affidant 

of  contractor,  that  «nrfer  estimate  made  by  city 
en^neer,  $83.84,  was  assessed,  etc.  {affidavit  not 
being  such  as  statute  directs),  owner  need  not 
appeal  to  rid  himsell  of  sale.  The  precept  and 
sale  was  void.  It  matters  not  that  lot-owner 
may  interpose  by  appeal.  He  may  have  another 
remedy.  WilJm.  v.  PooU,  88-443,  '70.  Cf.  42- 
134. 

4795.  Damages  tor  change  of  grade.  A 

city  may  be  injoined  from  clianf^ng  grade  of  its 
streets  or  alleys,  when  once  established,  until 
damages  suffered  by  parties  in  consequence  of 
such  change  shall  have  been  assessed  and  ten- 
dered to  them.  Oiiy  Logangport  v.  iW/arrf,  50- 
151,  '75. 

4796.  Notice  of  assessment.  A  city  can  not 
assess  -such  damages  until  it  shall  have  served 
notice  on  partSes  injured,  twenty-one  davs  before 
meeting  of  commissioners  to  make  such  assess- 
ment, of  ^ace  of  such  meeting.  Id. 

4797.  I>amage8.  By  whom  assessed.  (Dam- 
ages, grading  streets.)  Snch  damages  are  to  be 
assessed  by  commissioners,  under  section  62  of 
act  affecting  cities.  Jd. 

4798.  Under  sees.  59  and  00  of  the  gen- 
eral act  for  the  Incorporation  of  cities,  own- 
ers of  property,  that  will  be  injured  by  street 
imprOTCnientS,  are  not  entitled  to  have  com- 
pensation assessed  and  tendered  before  the  im- 
provements proceed,  (v.  R.  S.'81,  3157.  3152.) 
ait,  iafayeue  v.  SpeMer,  14-399,  '60.  Cf.  18-77. 

4799.  A  city  may  be  injoined  from  so  chang- 
ing grade  of  a  street  as  to  cause  drainage  of  city 
to  run  into  a  private  race,  owned  and  constructed 
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for  purpose  of  conveying  pure  water,  neccfisary  to 
liusiness,  when  damages  resulting  from  change 
of  such  a  grade  had  not  been  fint  assessed,  and 
paid  or  tendered  to  owners  of  such  race,  though 
race  was  outside  of,  and  was  boandary  of  city. 
CUy  Oohanbus  t.  Hydmvlie  W.  Milh  Co.,  88-435, 

4800*  Il^anctlon.  Common  council  of  acity, 
by  ordinance,  changed  grade  of  a  street,  border- 
ing upon  which  was  a  valuable  mill  property, 
in  front  of  which  the  street  was  cat  down,  in 
making  said  change,  about  twenty-one  inches, 
so  that  about  twenty-five  dollars  would  be  the 
expense  of  restoring  as  convenient  access  to  mill 
yard  as  existed  before  change.  Suit  by  owner 
of  said  mill  property  to  injoin  completion  of 
irork,  complaint  being  filed  after  street  had  been 
BO  cut  down,  and  when,  in  order  to  complete 
work,  it  only  remained  to  put  on  gravel.  The 
owner's  damages  had  not  been  assessed  or  ten- 
dered. Held  ;  error  to  grant  injunction.  Owner 
perhaps  may  have  a  right  of  action  on  ground 
that  damages  were  not  assessed  and  tendered. 
CUv  Cohtmhm  v.  Storty,  88-195,  '70. 

4801.  Complaint  to  injoin  a  city  from  open- 
ing a  certain  street  until  assessment  of  damages 
is  paid.  Answer,  that  land,  described,  at  time 
proceedings  to  appropriate  same  were  com- 
menced, and  many  years  prior  thereto,  was  an 
open  and  public  street  and  nighway  of  said  city, 
and  that  all  interest  plaintiff  then  had  was  own- 
ership in  fee,  subject  to  a  perpetual  easement  of 
a  street  or  highway;  that  said  proceedings  to 
appropriate  said  land  were  taicen,  in  whicn  as- 
sessment was  made  by  city  by  mistake,  and 
ignorance  of  fact  that  said  land  was  already  a 
part  of  a  street.  Hdd;  answer  bad;  it  should 
have  shown  that  ground  appropriated  was  a 
street  by  user,  by  grant,  by  dedication  or  appro- 
priation.   (My  Mkhart  t.  Simanixm,  69-196,  '79. 

XI.  ImproTemento.  Appropriations. 

4802.  When  report  of  commtssloners  con- 
tain no  estimate  of  value  of  property,  to  be  oc- 
cupied for  purposes  of  improvement,  or  of  value 
of  particular  lots,  or  parts  of  lots  appropriated, 
proceedings  will  beerroneous,  and  can  not  divest 
rights  of  owners  of  property  affected.  MeKeman 
T.  <%  I^poUt,  88-2^,  '71. 

4808.  Catj  treasnrer  can  not  alter  an  as- 
sesameut,  or  add  thereto  property  of  a  person 
assessed.  TFue  v.  JStutibnt,  1B0-133, '68.  But  he 
mar  assess  persons  whom  assessor  has  failed  to 
list.  Id. 

4S04.  Where  a  city,  by  proper  proceeding, 
condemns  land  for  street  parpoees,  it  takes  such 
land,  for  such  purposes,  (Uscnatged  from  lien  of 
a  ptOTious  judgment.  AliUr,  as  to  mortgage 
lien.   GimM  v.&ofte,  69-446,'77. 

4805.  A  city  can  not  appropriate  ground, 
without  first  assessing  damages  and  tendering 
same,  in  making  improvements.  Naltnerv.Blake, 
66-127.  '77  ;  CUtf  Delphi  v.  Evans,  8ft-90,  '71. 

4806.  Erectlonoffrallsforh^hfrays.  Own- 
er of  land,  by  consenting  that  a  city  may  erect 
a  wall  thereon,  to  assist  in  grading  and  leveling 
its  highway,  does  not  antluirize  city  to  charge 
him  for  expense  of  it  Nt^ner  v.  Blake,  66-127, 
'77. 

4807.  In  proceedings  to  open  a  street,  and 

appropriate  property  therefor,  a  city  is  immedi- 
ately liable  for  value  of  property  appropriated, 
as  reported  by  commissioneis  elected  for  purpose, 


as  soon  as  council  accept  terms  of  report  of  such 
commissioners;  and  treasnrershould  then  be  di- 
rected to  tender  amount.  Citv  can  not  wait  for 
collection  of  assessments  for  benefits.  City  Lor 
fayeUev.  44-97, '73. 

4808.  Until  snch  acceptance,  proceedings 
mav  be  discontinued  or  report  rejected.  Id. 

4809.  After  snch  acceptance  appropriation 
is  final  and  complete,  as  against  city,  and  can 
not  be  abandoned  or  revoked,  so  as  to  defeat 
owner's  right  to  money.  Id. 

4810.  An  appeal  will  not  prevent  city  from 
proceeding  witn  improvements,  and,  on  appeal, 
the  only  questions  will  be  re^larity  of  proceed- 
ings and  amount  of  damages.  Id, 

4811.  Platting  and  d^icatton.  An  owner 
of  lands  laid  out  and  platted  them  into  streets, 
lots,  etc.,  and  recorded  same.  The  lots  were,  in 
part,  sold.  With  consent  of  city,  a  part  called 
*'  Canal  street,"  was  used  and  occupied  by  a  canal 
company.  Canal  was  abandoned,  and  space  again 
began  to  be  used  as  a  street.  Action  by  owner 
to  quiet  title  to  same  in  him.  ZfeU,*  he  dedi- 
cated it  to  a  public  use,  and  action  would  not 
lie.   ShantUin  v.  CWy  EeansvUle,  65-240,  '76. 

4812.  It  is  constitutional  for  a  city  to  aid  in 
construction  of  a  highway — a  legitimate  public 
undertaking,  which  promotes  convenience  of  all 
citizens,  by  facilitating  introduction  among  them 
of  fuel,  bread,  etc.,  thus  conferring  a  local  benefit. 
S.  C.  would  in  no  manner  be  understood,  that  a 
city  could  engage  in  trade  and  traffic  in  those 
articles  -  such  pursuits  belong  to  individual  citi- 
zens and  private  corporations.  Oitg  Awrora  T. 
Wetl,  9-7i,*57. 

XII.  Taeatton  of  Streets. 

4813.  Expediency  of  vacating  a  street  in  a 
city  is  a  question  for  common  council,  and  not 
for  courts.  Courts  can  onl^  decide  whether  com- 
mon council  acted  according  to  law.  S^ti^el  T. 
(Mns&er^,  44-418,  *73. 

4814.  Order  to  racate.  Common  conncil, 
when  a  remonstrance  is  made  against  the  vaca- 
tion of  a  street  or  alley,  has  no  right  to  order 
such  vacation,  unless  objector  consented,  or  un- 
less two-thirds  of  owners  of  real  estate  in  city 
signed  a  petition  therefor.  Common  council  may 
be  injoined  from  enforcing  an  ill^al  order  for 
such  vacation.  Id. 

xm.  Llabllltr  to  dontraetor  tar  Pnblle  Im- 

prorements. 

4816.  Liability.  If  a  city,  organized  and  act- 
ing under  our  general  law  for  that  purpose, 
makes  a  contract  for  improvement  of  a  streeL 
at  expense  of  proper^  holders  on  street,  and 
contractor  does  work  in  whole  or  in  part,  and 
the  engineer  refuses  to  make  an  estimate,  and 
council  refuses  to  issue  precepts,  upon  proper 
application,  against  property  holders  on  street, 
a  suit  can  not  be  maintained  by  contractor 
against  city  for  damages  in  money.  Remedy  Is 
by  mandate  to  compel  engineer  and  council  to 
periorm  their  respective  duties.  Gty  OreencaatU 
V.  Allen,  4a-347, 73.   Cf.  29-99. 

4816.  A  city  is  not  liable  to  a  contractor  for 
improvement  of  streets  opposite  property  of  in- 
dividual owners,  under  a  contract  with  city, 
though  city  council  made  such  contract,  and 
property  owners  refused  to  pay  cost  of  same,  for 
reason  that  city  council  made  such  contract 
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without  a  proper  petition  therefor.  Johnson  v. 
Common  OmneU  Ind'poiiM,  18-227,  '61. 

4817.  City  is  not  liable  for  aaj  iniprovemeat 
of  streets,  except  "  for  so  much  thereof  only  as 
is  occupied  by  streets  or  alleys  crossing  same,  or 
"by  public  grounds  of  city  bordering  thereon^' 
though  property  owner  is  unable  to  pay.  OUv 
New  Albany  v.  Sawney,  18-245,  'b^. 

4818.  A  person  eontractii^  with  a  city  for 
improTement  of  a  street.  Is  bonnd  to  take 
notice  of  general  law  regulating  such  improve- 
ments} ana  to  ascertain  whether  common  coun- 
cil have  conducted  letting  in  a  manner  to  ren- 
-derliable  property  holders.  /oAnsonT.  Cbi)i.Cbtm- 
«X  C%  In^pUia,  16-227,  '61. 

XIY.  IilabiUty  for  Conseqaentlal  Damages. 

4819.  Damages.  When  streets  are  improved 
hy  authorities  of  towns  or  cities,  with  proper 
•care  and  slcill,  and  without  malice,  municipal 
corporations  will  not  be  liable  to  a  citizen  for 
«ny  consequential  damages.  CHtyDehhi  t.  Ewm, 
^e-SO.Tl  iCits  TerreHauie  v.  Turner,  86-622, 71. 

4830.  Unless  such  damages  are  expressly 
civen  by  statute,  and  provisions  of  statute  have 
oeen  complied  with  by  owner.  Snyder  y.  Town 
SoetfoTt,  8-237,  '65. 

4821.  Nor  can  city  be  injoined  from  making 
such  improvements.  Ciiy  Lajayelie  v.  BiuK,  19- 
326,  '62. 

4822.  It  is  clear,  in  absence  of  any  statute 
providing  for  paymentofsucb  damages,  that  they 
can  not  to  recovered  against  city.  Maey  v.  City 
Ini^  17-267,  '01. 

4823.  Such  consequential  damage  is  not  within 
act  for  incorporation  of  cities,  which  provides  for 
assessing  damages  in  certain  cases  ;  nor  within 
constitutional  provision,  that  private  property 
«hall  not  be  taken  for  public  uses,  without  com- 
pensation first  assessed  and  tendered.  Damages 
mnst  be  assessed  and  tendered  when  land  is 
-taken  for  a  street.  Oity  LafauetU  v.  Bvdt^  19-326, 
*62:  Maey  v.  Gily  IntPpolU,  17-267,  '61. 

4824.  It  seemstheclt^  raaj  harean  action 
Ibr  Indemnity  against  railroad  compan;^,  when 
'Compelled  to  pay  damages  caused  by  failure  of 
latter  to  properly  comitruct  or  keep  in  repair  such 
seweis,  side  gutters,  etc.  Inapolia  v.  Lawyer, 
A8-348,  '71. 

4825.  A.  cl^  is  not  liable  for  an  injury  re- 
silting  from  an  overflow  of  water  caused  by  a 
-defective  culvert  constructed  for  sole  and  ez- 
■clasive  use  of  a  B.  B.  company.  StaethmiM  v. 
<Xtv  LafaytHle,  26-17,  '66. 

4826.  Liability  for  injuries.  The  law  does 
not  hold  municipal  corporations  liable  for  fail- 
ure to  exercise,  or  for  improper  exercise  of  every 
power  or  duty  that  may  be  conferred  or  enjoined 
opMi  tbem.  When  duties  are  l^^slative  or  judi- 
cial, and  exercise  of  them  depends  on  their 
judgment,  corporation  is  not  responsible  in  dam- 
agcs,eitber  for  a  failure  to  perform,  or  for  errors 
in  their  performance.  But  they  are  reBponsible 
in  damages  to  individuals,  for  a  neglect  to  per- 
form, or  for  an  improper  performance,  of  purely 
ministerial  duties  enjoined.  Stae^untae  v.  (My 
I^awOt,  26-17,  '66: 

4827.  Citreoiiacll.  Acting  under  mistaken 
aathoritf*  Members  of  a  city  council,  bona  fide, 
pSBsed  an  ordinance  and  let  a  contract  for  im- 
provement of  a  street,  which  they  supposed  was 
m  dty,  but  in  fact  was  not  Contractor  labored 
-nnder  same  honest  mistake^  An  owner  of  prop- 


erty refused  to  pay  assessment,  and,  after  discov- 
ery of  fact  that  street  was  notwithin  city  limits, 
mayor  and  common  council  refused  to  order  a 
precept  for  sale  of  property.  Held;  members  of 
common  council  were  not  liable.  They  were  act- 
ing as  agents  of  city.  They  and  contractor  were 
equally  capable  of  judging  of  their  autbori^, 
and  both  were  equally  honestly  mistaken.  Ifew- 
man  v.  Sybiater,  42-106,  *73.  CL  86-17. 

XT.  NegU^enee. 

4888.  Obstruction  oi  street.  In  an  acUon 
against  a  city,  to  recover  damages  for  an  injury 

caused  by  obstructions  and  excavations  in  a 
street,  wrongfully  made  by  a  third  person,  and 
negligently  left  by  the  city,  complaint  must  al- 
lege that  city  had  notice  of  obstructions,  eto.,  or 
must  allege  facts  from  which  such  notice  might 
be  inferred.  CUy  Fl  Wamt  v.  DeWitt,  47-391, 
'74.   Cf.  4a-574. 

4829.  Mnnlcipal  corporations  are  liable 
for  injuries  arising  from  their  negligent  acts  at 
common  law,  without  any  express  provision 
therefor  by  statute.  City  Ft.  Wayne  v.  DeWiU, 
aupra  ;  Higert  v.  CUy  GreeneasUe,  48-574,  '73. 

4830.  Liability.  Streets.  If  there  are  dan- 
gerous pits,  walls,  or  other  obstructions,  situated 
without  limits  of  a  located  highway,  but  so  near 
to  it  that  they  would,  without  barriersor  guards, 
endanger  passengers  using  ordinary  care  and  dil- 
igence, it  IS  the  duty  of  a  city  or  town  to  guard 
against  such  defects  or  obstructions,  by  some 
pro^r  means.  If  such  duty  is  ne|;lected,  and 
an  injury  arises  therefrom,  such  city  or  town 
will  be  liable.  Such  duty  and  liability  extend 
with  general  course  and  direction  of  travel,  al- 
though beyond  limits  of  located  highway,  ii 
dangerously  near  to  such  highway.  Hig&i  v. 
OUy  Grtemmile,  48-574,  '78. 

4881.  HighwajB.  A  cit^  graded  and  fllled 
a  street  to  top  of  a  wall,  whicn  was  erected  on 
private  property,  beyond  boundary  of  street,  and 
adopted  it  as  a  part  of  the  street  Street  was 
raised,  and  city  negligently  left  side  of  fill  with- 
out any  guards.  A  traveler,  without  fault  on 
his  part,  fell  from  and  over  said  elevation,  to 
his  damage.  Meld;  city  was  liable,  thouglvtlie 
wall  was  primte  property.  Oi^  .Aurora  t. 
OolBkire,  66-484,  *76. 

4882.  Dntj.  A  city,  engaged  in  the  con- 
struction of  a  system  of  water-works,  having 
employed  a  contractor  to  do  work,  and  havitur 
given  to  latter  exclusive  possession  and  control 
of  streets  and  work,  is  le^lly  bound  to  keep 
streets  in  a  safe  condition  in  usual  manner,  and 
is  liable  for  damages  to  parties  injured  by  reason 
of  a  failure  to  do  so.  Cw  Logasmort  y.  DtdL 
70-66,  '80.  — —» 

488S.  Such  voik  and  consequent  obatmctioB 
of  streets  is  not  a  nuisance  per  ge,  and  neither 
city  nor  contractor  are  liable,  unless  negligence 
on  part  of  either  or  their  agents  is  shown  and 
none  on  part  of  injured  party.  Id. 

4884.  Vefectire  bridge.  A  complaint 
against  a  city  for  damages  caused  by  falling  of  a 
defective  bridge,  alleged  that  bridge  was  out  of 
repair  and  planking  loose,  eto.;  that  after  plain- 
tin*  had  driven  bis  horses  upon  the  bridge,  "and 
while  using  due  and  reasonable  care  on  nispart, 
said  bridge  broke  down  and  gave  way,"  eto.  Held! 
bad.  It  did  not  show  due  and  reasonable  care 
in  driving  upon  bridge.  Biett  T.  OUy  QoAen, 
42-839, '73. 
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4835.  Datj  as  to  public  bridges.  Negli- 
gence* A  city  ia  chargeable  with  knowledge  of 
natural  tendency  of  timber  to  rot  and  decay  by 
lapse  of  time  and  exposure  to  weather.  City 
Ind^polit  T.  Seott,  72-196,  'SO. 

4886.  Sidewalks.  It  is  not  negligence  or 
wrongful  for  a  city  to  silently  allow  owner  of 
property  abuttinjj  on  a  street  to  construct  or 
make  an  excavation  under  sidewalk,  to  receive 
coal.    CUy  La/ayeOe  v.  Stood,  40-62,  '72. 

4887.  Street  obstructions.  A  city  is  not 
liable  in  damages  for  injuries  caused  by  an  open- 
ing in  a  sidewalk  to  a  coal  vault,  opened  for  a 
short  time  by  owner,  when  no  notice  of  same  had 
been  given  city  officials.  Id. 

4888.  Defmtre  sidewalks.  A  city  improved 
one  sidewalk  and  roadway  of  a  street,  but  did 
not  improve  opposite  sidewalk,  and  a  lot  owner 
on  side  unimproved  made  a  sidewalk  at  such 
place,  in  accordance  with  grade,  under  direction 
of  city  civil  engineer,  in  continuation  of  a  side- 
walk of  long  time  use.  Such  sidewalk  termina- 
ted in  an  abrupt  descent,  over  which  a  foot  pas- 
senger fell,  and  injured  himself,  without  negli- 
gence on  his  part.  City  had  notice  of  dangerous 
condition.  Held;  city  liable,  though  walk  was 
constructed  without  its  authority.  Higertv.  CUy 
OrfeMaatle,  43-674,  '73. 

4839.  Gas.  A  city  is  not  liable  for  any  acci- 
dent that  might  have  been  caused  by  a  failure 
to  keep  street  lamps  lighted,  if  this  is  only  omis- 
sion. BuL  if  there  was  such  a  defect  in  gutter 
crossing,  liable  to  be  dangerous  to  travelers,  it 
was  duty  of  city  to  guard  public  against  it,  in 
some  way,  and  jury  may  well  consider,  amongst 
other  things,  absence  of  lights  in  vicinity  of 
crossing,  in  determining  question  of  ncsl^oice. 
Citv  Ind'poli*  v.  Scott,  72-196,  '80. 

4840.  Liability  for  damages  for  defective 
sewers.  A  city  caused  to  be  constructed  a  sewer 
for  purpose  of  carrying  off  surface  drainage  and 
house  drainage,  through  such  connections  as 
might  be  made  with  city's  permiBsion.  One-half 
of  costs  of  construction  was  assessed  against  and 
collected  from,  abutting  property  owners.  Sewer 
was  not  of  sufficient  capacity  to  carry  off  sewer- 
age during  hard  rains.  A,  in  proper  and  le^al 
manner,  tapped  said  sewer,  with  a  connecting 
pipe,  under  permit  from  city,  containing  this 

Jtioviso :  "FVovided,  that  owners  and  tenants, 
or  whose  t)enefit  said  drain  and  connections  are 
made,  shall  hold  cit^  harmless  from  any  loss  or 
dami^  that  may  arise  from  construction  or  use 
of  this  tap  or  connection."  A  and  his  tenants 
were  greatly  damaged  insufficiency  of  said 
sewer  to  carry  off  waters  in  heavy  rains,  by  over- 
flowings from  back-water  of  said'  sewer  through 
said  connecting  pipe.  Held;  ciW  not  liable  for 
damwes.   BiMy.  tS^In^p^  62-647,  '76. 

4841.  A  city  is  liable  for  eOBseqnentlal 
damages  arising  from  its  act,  in  removing  in  a 
careless  and  unskillful  manner,  gravel  and  earth 
from  one  street,  not  ordered  to  oe  improved,  to 
fill  another  street.  CUy  Detphi  v.  Etmu,  8»- 
90, '71. 

484S.  But  not  ordinarily  liable  for  conse- 
quential injuries  to  private  property,  if,  in  mak- 
ing improvements,  reasonable  skill  and  care  be 
used  to  avoid  ininries.  In  case  of  a  sewer,  skill 
and  care  must  relate  to  its  capaci^,  mechanism 
and  also  plan  and  its  execation.  CUy  In^poH$ 
T.  Huffer,  80-235,  '68. 

4848.  Ordinance  therefor  is  a  judicial  act, 
and  city  is  not  responsible  therefor.   Its  execu- 


tion is  a  ministerial  act,  and  it  is  responsible' 
that  it  is  done  in  a  safe  and  skillful  manner^ 
Citv  Logan^xrrt  v.  Wright,  2&-512,  '65. 

4844.  Cities,  for  negligence,  are  responsible  to> 
same  extent  and  in  same  manner  as  natural  per- 
sons,  in  construction  of  public  wot^  Rota 
City  Madison,  1-281,  '48. 

4845.  Not  liable  for  injury,  when  a  cnlvett. 
and  embankment  have  proved  insufficient  to  re- 
sist an  extraordinary  flood,  if  they  had  proved, 
sufficient  for  all  purposes  for  about  three  yearSr 
and  ordinarily  careful  and  thoughtful  men,  an<L 
engineers  of  usual  skill,  would  not  have  contem- 
plated that  such  a  flood  would  occnr.  CUg  Mad- 
von  V.  Roa.  8-236,  '61. 

4846.  There  should  be  that  same  care  and 
prudence,  which  a  discreet  and  cantious  individ- 
ual  ought  to  use,  if  whole  risk  was  his  own  ex- 
clusively. Id. 

4847.  City  Is  liable  for  Injury  to  property 
on  account  of  defective  sewers,  whereby  large 
quantities  of  water  accumulate  on  a  particnlar 
street,  and  overflow  adjoining  property.  It  is- 
duty  of  city  to  provide  an  escape  for  water.  Citf 
iTMTpdis  V.  Lawyer,  88-348,  '71 ;  (Hty  IruFpolit  v. 
Tai£,  80-282,  '72. 

4848.  A  city,  having  full  and  exclusive  power 
over  streets,  highways,  alleys  and  bridges,  and 
having  made  arrangements  with  a  B.  R.  com- 
pany tor  latter,  in  consideration  of  right  of  way 
through  its  limits,  to  construct  and  keep  in  re- 
pair culverts,  side-gutters  or  drains  where  needed^ 
and  having  adopted  such  culverts,  etc.,  when- 
finished,  is  leeponsible  for  failure  of  such  com- 
]^any  to  properly  so  construct  and  keep  in  repaa. 

4840.  Liable  for  fiilliBg  walls.  Nuisances. 

Cornice  of  a  building  projecting  over  a  side- 
walk, in  such  a  manner  as  to  be  dangerous,  and 
liable  to  fall,  is  a  nuisance,  and  may  be  abated 
by  citv.    Grove  v.  CUy  Fort  Wayne,  45-429,  '74- 

4850.  City,  after  having  notice  of  same,  and 
taking  no  steps  to  guard  the  public  t^inst  it,  is 
liable  for  damages  caused  bv  it,  or  any  portion 
of  it,  falling.  Gnm  v.  CUy  Fort  Wayne,  45-429^ 
'74. 

4851.  Also  for  dam^^es  arising  from  danm^ 
ous  sidewalks.  Sigert  v.  CUy  OreeneaaUe,  48-574^ 

'73. 

4852.  Street  raHways.  LiabUltjr.  A  city 
Is  not  liable  to  an  individnal  for  an  injury  done 
to  him  by  unskillful  construction  of  a  culvert  by 
a  railroad  company,  as  a  part  of  its  railroad  bed 
and  for  its  own  use,  simply  because  culvert  is 
on  a  public  street,  when  neither  obstruction  ot 
free  use  of  street,  nor  injury  incurred  in  using 
such  street,  is  the  cause  of  complaint  StaMoim 
V.  afyL(tfayette,  2^17,  '66. 

48o8*  Court  instructed :  When  the  city  is- 
sues a  building  permit  to  use  and  obstruct  ■ 
street.  It  is  the  duty  of  the  corporate  authorities 
to  see  to  it  that  the  persons  whom  she  authoriEed 
to  use  her  streets  shall  properly  guard  and  pro- 
tect such  obstructions,  and  if  she  negligently 
fails  to  perform  this  duty,  she  is  responsible  to 
one  who  is  injured  while  properly  using  such 
streets,  and  who  is,  at  the  time,  exercising  due 
care."  Held;  proper  constfuction  of  charge  is 
as  if  latter  part  had  read  :  "  She  is  responsible 
to  one  who  is  iniured  fn/  meane  of  such  dtslrwiiaM^ 
etc;  and  with  this  construction,  charge  was  not 
erroneous.  OUy  Ind'polia  v.  Doherty,  71-6,  '80. 

4854*  It  is  duty  of  a  city,  incorporate  under 
general  law,  to  see  tiiat  her  streets,  alleys  and 
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thoroaehfaree  are  kept  in  soch  condition  as  will 
be  safe  lor  travelers  using  them  in  ordinary  man- 
ner ;  and  where  one  is  injured  from  city's  n^lect 
of  such  duty,  it  is  no  defense  that  city  had  en- 
tered into  a  contract  with  another  person  for 
performance  of  work  which  rendered  such  use 
ansafe.    City  Logaiuport  v.  Didi,  70-65,  '80. 

4855>  Instmction  that,  "  as  between  cit^  and 
citizens,  anything  that  endangers  life  of  a  cittEen 
passing  along  sidewalk  or  street  of  a  city,  is  a 
nuisance,"  is  erroneous.  Id. 

48d6.  Where,  in  action  against  a  city  for  in- 
jaries  received  at  night,  by  falling  over  an  ob- 
stmction  on  a  sidewalk,  alleged  to  have  been 
negli^ntly  permitted  by  defendant  to  be  and 
remain  on  such  walk,  complaint  alleged  that 
defendant  had  n^ligently  failed  to  light  gas- 
lamps  in  that  vicinity.  Held;  evidence  as  to  lo- 
cation and  lighting  of  city  gas-lamps  in  that  vi- 
cinity, at  that  time,  admissible.  Cuy  In^poUs  T. 
Gartoi*,  68-224,  '77. 

4S57a  In  such  case,  evidence  of  a  cit^  ordi- 
nance prescribing  duties  of  street  commission- 
ers, is  admissible.  Id. 

4858.  A  city  corporated  under  general  laws 
of  this  state,  has  exclusive  power  over  its  sewers, 
and  a  corresponding  duty  to  keep  them  open; 
and  where  she  has  negligently  allowed  them  to 
get  obstructed,  she  is  liable  for  all  damages  ac- 
cruing therefrom.  C%  South  Bead  v.  Fuxon,  67- 
228/79. 

4869.  It  is  dnfyof  cities  to  keep  their  streets 
and  sidewalks  in  a  reasonably  safe  condition  for 
travel  in  ordinal^  modes,  and,  in  default  of  do* 
ing  so,  they  are  liable  in  damages  to  persons  in- 
jored  by  neglect;  though  parties  using  street 
lor  building  purposes,  may  themselves  ho  liable 
to  pei^ons  injured  by  obstructions.  OUv  In^potis 
T.  J)oheiiif,  71-5,  '80. 

XTI.  Xotlee. 

4860.  It  seems  when  notice  most  be  given 
liv  a  city,  tbat  one  by  a  councilman,  without  au- 
tuori^  of  commoA  oonncil,  Is  not  sufficient  But 
a  notice  given  by  cit^  dew^  thereunto  ordered 
by  common  council,  is  sufficient.  OUy  InnTpota 
V.  Bfy,  8fr-373,  72. 

4861.  Xeehanlo's  lien.  Sec.  649.  Notice. 
A  notice  to  members  of  a  building  committee  of 
common  council  of  a  city,  that  parties  giving 
notice  have  filed  a  lien  on  a  building  being  con- 
stmeted  by  ci^,  under  supervision  of  commit- 
ter uid  that  said  meml>ers  will  be  held  liable, 
eta*  fixes  no  personal  liability  on  city,  dtti 
Oa^irMUe  t.  Irwin,  46-438,  74. 

XTn.  Aiueutiott  and  limits. 

4868.  Town  and  cities.  Proceedings  to  an- 
nex territory.  Appeal.  An  appeal  will  not  lie 
from  an  action  or  decision  of  board  of  commis- 
sionets,  in  their  proceedings  for  annexation  of 
territory  to  a  city,  as  authorized  by  sections  85 
and  86  of  general  law  for  incorporation  of  cities. 
(I  Bw  a  76,  p.  811.)  Windman  v.  OUy  Viruennea, 
68-*B0,  77;  Otv  hra  v.  Bearm,  55-576,  '77; 

IntTpoUt  V.  Sunn,  89-159,  '72:  Tnulees,  etc 
iVuKsefon  v.  Manei,  85-51,  71 ;  Oiureh  v.  2Wi 
iGtwAwoim,  85-177,  71.  a. 66-492;  72-161. 

4868.  Common  eonncil  can  annex  terrl- 
torjf  and  extend  its  boundary  so  as  to  include 
lots  platted  adjoining,  only  when  such  plats  have 


been  legally  recorded,  or  recorded  and  not  ac- 
knowledged. Ihylorv.CiiyFU  Wayne,  il-274;74. 

4864.  Sec.  82  of  "  act  for  the  incorporation  of 
cities,"  approved  June  18,  '52,  was  intended  to- 
provide  a  mode  for  annexing  of  lands  to  cities 
in  all  cases  not  provided  for  in  section  81  of  same 
act.    City  JeffersonvilU  v.  Weems,  5-547,  '54. 

4865.  Petition  for  annexation  of  lands. 
County  commissioners  may  permit  city  to  file 
plat  of  lands  to  be  annexed'  after  presentation  of 
petition.   Stih  v.  City  Jruf polls,  65-615,  '77. 

4866.  Surrey.  The  plat  contains  survey  re- 
quired in  petition,  by  statute.  Id. 

4867.  Annexailon  not  rt^ht  of  eminent  do- 
main. Bight  of  a  city  to  annexation  of  terri- 
tory is  not  based  on  right  of  eminent  domain,  as 
no  property  nor  private  right  of  owner  is  taken 
from  him.   Stth  v.  City  IiuTpolis,  55-515,  '77. 

4868.  Description  of  land.  A  description  of 
lands  to  be  annexed,  in  a  petition  therefor,  cor- 
responding with  congressional  survey,  subject  to- 
certain  exceptions,  which  can  be  accurately  a»> 
certained,  is  sufficient.  SHU  t.  City  BuTpotia,  55- 
515,  77. 

4869.  Annexation  of  property  to  a  citjr  does- 
not  take  property  from  owner,  nor  affect  his  pri- 
vate right  It  changes  only  the  jurisdiction.  8tUr 
V.  City  IncPpolii,  55-515,  '77. 

4870.  But  statute  authorizing  such  annexa- 
tion should  he  strictly  construed.  Id. 

4871.  A  petition  of  city  council  for  annex^ 
tion  of  territory  need  not  be  signed  by  council, 
unanimously.  StU*  v.  C%  /mPpotu,  65-616,  77. 

4872.  Nor  filed  thirty  days  before  session  of 
board.  Id. 

4878.  Where  a  school  house  is  erected  by 
trustee  of  school  township,  with  funds  arising; 
from  special  school  tax,  and  afterwards  territory 
including  such  school  property,  and  less  than 
half  of  s^ool  district  la  annexed  to  a  city,  such, 
city  acquires  no  title  to  such  school  property. 
Heixer  v.  Yohn,  87-415,  71. 

4874.  Section  61,  1  G.  &  H.,  p.  630,  is  valid. 
It  empowers  board  of  commissioners,  on  petition 
of  trustees  of  a  town,  to  order  annexation  of  ad- 
jacent territory,  not  embraced  within  sec.  50  of 
same  act.  E^on  v.  Bd.  Tnateea  Or<t¥^onl8vHU,  20— 
272, '63.   ft.  R.  S. '81,  3389.) 

4875.  Application  therefor  should  contain 
reasons  therefor.  Map  only  accompanying  it 
should  be  verified.  Id. 

4876.  Application  will  not  be  vitiated  bv 
fact  that  owners  are  designated  as  "  the  heirs  of  ' 
A,  without  giving  their  names,  when  land  owned 
by  them  is  certainly  described  in  notice.  Id, 

4877.  If  lands  are  in  notice  so  identified  that 
each  owner  could  have  notice  that  his  interests 
were  involved,  names  of  owners  of  each  put 
need  not  be  given.  WoodfiU  v.  Town  Onentburg^ 
18-203,  '62. 

4878.  Where  several  pieces  of  platted  terri- 
tory do  not  all  adjoin  a  city,  but  adjoin  one  an- 
other, and  one  of  them  adjoins  city,  they  may  all 
be  annexed.  OUy  EoansvUle  v.  Page,  26^25,  '64. 
Cf.  24-169. 

4879.  Act  of  March  14,  '67,  providing  for  in- 
corporation of  cities,  and  conferring  power  to 
annex  to  cities  territory  contiguous  tnereto  (1 
R.  S.  1876,  p.  311,  sees.  85,  86;  t.  R.  8.  '81,  3196, 
3197),  is  constitutional.  v.  Giy  In^poliSf 
65-515,  77.  Cf.  Longwortk  v.  Ciiy  EvartwiiU,  82- 
322,  '69. 

4880.  A  city  has  no  power  to  annex  a  part  of 
lands,  described  in  petition,  to  which  It  Is  av^ed 
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that  owner  will  not  consent.  Petition,  as  a  whole, 
muBt  be  granted  or  refused.  (Kty  Peru  T.  JBeorss, 
55-570,  77. 

4881.  Ii^ohdng  taxation.  Told  annexa- 
"tton.  In  an  action  against  a  city  to  injoin  col- 
lection of  taxes,  assessed  against  property  an- 
nexed to  city,  without  consent  of  owner,  com- 
"plaint  alleged  that  pretended  order  of  annexa- 
tion was  void  for  reasons:  (1)  city  had  presented 
no  petition  praying  for  annexation  |  (2)  city  had 
not  Bet  forth  in  a  petition  to  commissioners  rea- 
sons therefor;  (3)  ci,ty  had  not  presented  to com- 
miflsioners  an  accurate  description  of  lands  de- 
sired to  be  annexed ;  (4)  that  city  did  not  give 
thirty  days'  notice  by  publication  of  intended 
petition,  describing  in  such  notice  territory  to 
te  annexed;  (5)  that  said  application  was  never 
made  to  commissioners  at  a  regular  term  held 
:according  to  law;  (6)  that  said  commissioners 
never  acted  upon  any  application  for  said  an- 
nexation, made  by  city,  at  a  regular  term,  of 
-which  public  or  complainant  had  any  notice: 
(7)  tiiat  no  notice  was  given,  in  behalf  of  city,  of 
time  or  place,  when  any  petition  for  annexation 
of  real  estate  would  be  presented  to  commission- 
ers, and  complainant  never  had  any  such  notice. 
Wherefore,  etc.  Held;  complaint  was  sufficient. 
Windman  v.  Oily  Vineennes,  58-480,  '77. 

4883.  Decision  of 'commissioners  annex- 
li^  territory  to  a  city.  The  law  does  not  con- 
template nor  provide,  that  any  decision  and  en- 
try of  annexation  of  territory  to  a  city,  shall  be 
conclusive  evidence,  except  it  be  such  an  entry 
as  has  been  made  pursuant  to,  and  in  accord- 
ance with,  plain  provisions  of  statute.  It  is  er- 
ror to  suppose  that  an  entry  of  annexation,  once 
made  by  board  and  recorded,  is  conclusive  evi- 
rdence  of  annexation,  and  can  not  be  impeached, 
irrespective  of  conformity  of  actions  of  board  to 
statute.  Windman -v.  Oily  Vincenne*,  58-4S0,'77. 

4888.  Annexation  of  platted  lots,  by  a  city 
■or^nized  under  general  law,  if  not  in  strict  com- 
pliance with  statute  of  '52,  was  cured  of  any 
supposed  defect  by  section  83,  act  '57.  EdmuTiOB 
T.  QooHto,.  24-169,  '65;  Same  case,  20-477,  '63. 

4884.  "Lots,"  as  used  in  statute,  is  a  term 
•descrijitive  of  subdivisions  marked  on  a  plat,  with 
an  evident  view  to  impress  upon  them  character 
of  urban,  as  contra-distinguishment  from  rural, 
me.    (Xty  EwmmiUe  v.  i%e,  28-5^5,  '64. 

4885.  Statntory  proceeding^  Entire  pro- 
ceedings for  annexation  of  contiguous  territory 
to  incorporated  cities,  are  statutory  proceedings ; 
and  to  make  them  operative,  and  give  them  va- 
lidity, it  is  essentially  necessary  that  all  pro- 
>ceedin«s  should  be  in  strict  conformity  with  stat- 
ute. OUy  Ptm  V.  Beam,  65-576,  '77 :  Windnian 
T.  Oiv  VineennM,  68-480,  '77. 

488«.  City  liBdta.  Certainty.  An  allega- 
tion, that  certain  described  lots  are  not  taxable, 
because  common  council  has  never  by  resolu- 
tion extended  boundaries  of  city  so  as  to  include 
them,  and  that  limits  of  said  city  have  never 
been  extended  over  such  addition,  with  consent 
<of  appellee,  who  laid  out  and  owns  same,  is  not 
■sufficient  to  show  ground  was  not  within  city 
limits,  as  ground  upon  which  lots  were  platted 
■may  have  been  vittiin  city  limits  before  they 
-were  laid  off.    CHly  Delphi  v.  Swxn,  61-29,  '78. 

4887.  Extension  of  city  limits.  Common 
•council  of  a  city  have  power,  under  the  statute, 
by  resolution,  to  so  extend  its  boundaries  as  to  in- 
clude adjoining  land  which  had  been  laid  off  and 
platted  into  lots  or  blocks,  and  a  plat  of  the  same 


duly  recorded,  and  such  lands  are  liable  to  tax- 
ation for  city  purposes.  The  person,  so  platting: 
land,  can  deprive  city  of  exercise  of  this  power, 
by  filing  in  recorder's  office  a  statement  of  what 
he  terms  his  intention  to  plat  in  future,  accord- 
ing to  certain  speciSed  plans.  OoUira  v.  Oily  ]!feMT 
Abany,  59-396,^77. 

4888.  Limits  of.  Lot  41  in  Walker's  2d  add. 
to  town  of  Aurora,  was  in  town  of  Aurora,  in  sec 
29,  tp.  5,  r.  1 ;  but  first  section  of  act  incorporat- 
ing the  ciiyoi  Aurora, enacted  as  follows:  "that 
boundaries  of  city  of  Aurora  shall  be  same  as 
boundaries  of  the  present  town  of  Aurora;  that  is 
to  say,  boundaries  of  said  city  shall  include  all 
territory  embraced  within  recorded  plat  of  said 
town,  as  same  is  recorded,"  etc.,  "  and  all  terri- 
tory withinseveral enlar^mentsof, or  additions 
to  said  town,  being  all  in-lots  and  out-lots,  laid 
off  in  sec.  4  of  range  1,  and  sees.  32  and  33  of  same 
township  and  range."  Held;  lot  41  was  not  m 
city  of  Aurora.   Green  v.  CR«at,  5-105,  '64. 

XTni.  Aid  to  Railroads. 

4889.  Mandate.  To  Issue  bonds.  Conncil 

of  a  city  may,  by  mandate,  be  compelled  to  per- 
form its  duty  to  issue  bonds  to  a  railroad  com- 

ganv.  Mayor,  etc.,  Kokomo  v.iSate,  67-162,  '77. 
f.  60-37. 

4890.  Complaint  filed  against  a  city  council, 
in  name  of  state,  on  relation  of  president  of  a 
railroad  company,  duly  and  legally  organised, 
alleging  that  a  majority  of  resident  freeholders 
of  said  city  had  signed  a  petition  to  said  council 
to  make  a  loan  of  bonds  of  city  in  a  certain 
amount;  that  said  company,  in  reliance  on  fact 
that  said  petition  had  been  granted  by  council, 
had  completed  road;  that  a  demand  had  been 
made  for  said  bonds;  and  praying  a  mandate^ 
etc.  Held;  such  action  may  be  maintained, and 
mandate  issued  compelling  city  council  to  iasne 
bonds.    Mayor,  de.,  Kokomo  v.  Stale,  57-162,  '77. 

4891.  City  can  not  issue  bonds  bearing  inter- 
est, as  petjtion  asked  a  donation  of  bonds  in  a 
certain  amount  without  interest.  Id. 

4892.  Fact  that  some  members  of  council, 
who  voted  in  favor  of  petition,  were  also  officers 
of  railroad  company,  does  not  disqualify  such 
members  from  acting,  or  council  from  passing 
an  ordinance  making  donation.  Id 

4898.  Mandate  compelling  council.  Cam- 
plaint  for  a  mandate  to  compel  city  council  to 
make  a  donation  to  a  railroad  company,  alleg- 
ing that  a  majority  of  freeholders  of  city  had 
signed  a  petition  requesting  said  donation,  under 
act  of  Alay  4,  '69  (1  R.  8.  '76,  p.  299;  R.  8.  '81, 
3162).  Filed  therewith  was  a  transcript  of  pro- 
ceedings of  council,  showing  presentation  of  pe- 
tition, appointment  of  a  committee  to  examine 
it,  report  of  a  committee  that  a  majority  of  fiee- 
holders  had  signed  it,  adoption  by  council  of  a 
resolution  to  make  donation,  etc.  City  council 
answered  that  a  majority  of  freeholders  of  city 
had  not  signed  petition,  etc.  Held;  answer  was 
good.  Hem,  also;  such  answer  does  not  contra- 
dict recorded  decision  of  city  council.  Report 
of  the  committee  was  not  acted  on  or  confirmed. 
Held,  also;  fact  of  passage  of  a  resolution  that 
donation  be  made  is  no  more  than  a  pruna  fade 
presumption  that  council  confirmed  and  concur- 
red in  report,  and  presumption  may  be  overcome 
by  evidence.  Held,  also;  acts  of  city  did  not 
estop  it  from  denying  that  a  majority  of  free- 
holders had  signed  petition.   Record  gave  no- 
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tice  to  company  that  city  cooncil  Had  failed  to 
determine  number  of  petitioners.  This  ought 
to  have  put  company  on  inquiry.  I^df  tato; 
when  petition  requested  donation  in  considera- 
tion of  enhancement  of  value  of  property,  nn  an- 
swer claiming  a  want  of  consideration  of  another 
character,  is  insufficient.  Held,  aim;  an  answer, 
•.▼erring  that  signatures  to  said  petition  were 
obtained  by  fraud,  viz. :  Petition  was  signed  in 
blank  as  to  amoant,  and  afterwards  filled  ont; 
that  canvassers  made  fraudulent  representations 
-to  those  signing;  but  no  averment  that  signers 
relied  on  representations,  is  insufficient.  Sign- 
ing, with  amount  blank,  gives  authority  to  fill 
blank.    Mayor,  etc.,  Kokomo  v.  Suue,  67  -152,  '77. 

4894.  City  could  not  defeat  subscription,  bv 
setting  up  a  parol  condition,  inconsistent  with 
terms  of  contract  of  subscription.  EvaamriUe,  etc, 
B.Oo.T.atg  Etmuvme,  lfi-395,  '60. 

4S96.  A  cttjr,  Incorporated  under  general 
Jaw,  may,  under  act  of  Mar.  4,  '69  (1  R.  S.  '76, 
299  ;  R.  S.  '81,  3152),  "  to  enable  cities  to  aid  in 
construction  of  railroads,"  donate  bondg^  upon 
petition  of  a  majority  of  her  resident  freeholders, 
to  aid  in  constructing  such  road  through  or  into 
her  limits.  WiUnnaon  v.  OUt/  Peru,  61-1,  '78. 

4896.  Such  donation  is  an  absolute  grant; 
«Bd,  after  having  been  made,  collection  ofa  tax 
levied  to paj^ interest  on.orcreateasinkingfund 
to  pay  principal  of,  such  bonds  can  be  injoined 
only  on  grounds  constituting  valid  defense  to 
payment  of  them  in  hands  of  present  holders.  Id, 

4897.  Petition  and  remonstrance.  Peti- 
tioners for  aid,  by  way  of  a  donation  to  a  rail- 
road company,  to  city  council,  may  withdraw 
their  names  by  signing  a  remonstrance,  after  their 
petition  has  been  received  by  coancil,  and  refer- 
xedtoacommittee,  and  such  withdrawal  willhave 
«ame  effect  as  if  they  had  not  signed.  Noble  v. 
CUv  Vineeiaust,  42-125,  '73. 

4898.  Petition  for  a  donation  for  railroads. 
A  petition  to  a  city  council  to  aid  a  railroad 
■company  by  donation,  must  accord  with  provis- 
ions of  statute;  if  otherwise,  it  will  be  invalid, 
«Ten  though  terms  thereof  are  more  favorable 
ior  city  than  one  authorized.  I.N.A8.B.  W. 
Cb.  T.  C%  AtHea,  56-476,  '77. 

4899.  Under  section  60,  of  act  of  March  14. 
'67,  a  city  may  subscribe  to  stock  of  railroad 
company  without  petition,  and  may  issue  and 
sell  its  bonds  to  borrow  money  to  pay  subscrip- 
tion. Petition  from  freeholden  is  required  for 
donations.  Thompmm  v.  Ctty  Peru,  29-S06,  '68. 
{v.  R,  &  '81,  3162.^ 

4900.  Mnnicipal  corporations  have  power  to 
sahecribe  to  stock  of  companies  for  public  im- 
provements. ■  Oiiif  Aurora  v.  Weai,  9-74,  '67. 

4901.  Donations  to  railroads.  Provisions 
of  act  of  May  4,  '69,  confer  only  two  ways  by 
which  a  city  can  assist  a  railroad  company 
with  funds:  (1)  By  a  subscription  to  stock  of 
such  enterprise.  (2)  By  a  donation,  (v.  R  S. 
'81,  3163.)  J.  N.  d:  &  M.W.  Oo.Y.  City  Atlica, 
A0-47&  '77. 

4908*  No  power  Is  conferred  on  a  city  to  bar- 

fain  and  sell,  under  name  of  "  donations,"  or  to 
onate  under  certain  "conditions  or  considera- 
tions." Id, 

4908.  An  ordinance  of  a  city  to  "dotiate" 
bonds  to  a  railroad  company,  upon  certain  con- 
ditions set  forth  in  a  petition  oi  freeholders  of 
city,  "upon  {condition  or)  consideration  that 
said  railway  company  shall  permanently  locate 
tiieir  shops,"  etc.,  in  the  city,  "  and  on  failure  so 


to  do,  said  company  is  to  reimburse  said  ci^  " 
in  amount  donated,  is  void.  Id. 

4904.  Provisions  of  act  of  May  4,  '69,  "to 
enable  cities  to  aid  in  construction  of  railroads," 
etc.,  authorize  a  city,  incorporated  under  general 
laws,  upon  petition  of  a  majority  of  resident 
freeholders  of  such  city,  to  aid  in  construction 
of  a  railroad  in  either  of  two  ways:  (1)  By 
subscribing  to  the  stock  of  the  company,  or  (2) 
by  making  a  donation  in  money,  or  its  bonds, 
(r.  B.  S.  '81,  3153.)  WHJeuam  v.  City  Pent, 
61-1,  '78. 

4905.  Donation  in  said  act  means  an  abso- 
lute gift  or  grant  without  any  condition  or  con- 
sideration. Id. 

4906.  Such  subscription  or  donation  he- 
comes  obligatory  on  common  council  of  city,  and 
it  is  made  duty  of  common  council  to  carry  into 
effect  sulntantial  meaning  of  petition,  after  rail- 
road shall  be  so  far  completed  as  to  admit  run- 
ning of  trains  over  it  between  points  designated 
in  petition,  dulv  presented  to  council,  la. 

4907  Subscribing  stock  to  railroads.  The 
legislature  was  competent,  under  constitution 
of  '16,  to  empower  a  city  to  subscribe  stock  to 
railroads,  and  constitution  of  '50  continued  and 
confirmed  that  power.  Oity  Aurora  v.  West,  9- 
74,  '57. 

4908.  Where  a  city  was,  b^  its  charter,  em- 
powered to  subscribe  stock  "in  any  chartered 
company,  for  making  roads  to  said  city."  Held;  a 
roaa  through  such  city  was  a  road  to  it,  within 
meaning  of  its  charter.   Id.  Cf.  23-88. 

4909.  Power  of  eonncti  to  subscribe  sloek 
to  railroads.  Sec.  18,  of  act  of  Feb.  14,  '48,  in- 
corporating city  of  Aurora,  provided  that  city 
council,  whenever  majority  of  qualified  voters  of 
city  might  require  it,  snould  have  power  *'  to  take 
stock  in  any  chartered  company  for  making 
roads  to  such  city" ;  that  to  raise  funds  for  pay- 
ment of  such  stock,  city  might  issue  its  bonds; 
and  that  amount  subscribe  in  any  one  char- 
tered company  should  not  exceed  $50,000.  Sep- 
tember, '50,  the  city  council  subscribed  ^0,000 
of  capita]  stock  of  O.  &  M.  B.  Co.,  and  on  Jan- 
uary 1,  '6SL  issned  bonds  for  amount,  bearing  in- 
terest on  Jan.  1,  annually.  Railroad  was  lo- 
cated MnM04a(y,bntat  what  time  does  not  clearly 
appear.  Tbe  interest  was  not  paid,  and  suit  was 
brought  to  recover  amount.  Hdi;  city  council 
actetlwithin  their  authority.  C%  Awrwa  v.  Weat, 
9-74,  '57. 

-  4910.  Power  to  subscribe  stock  to  rail- 
roads. Suit  against  city  of  Evansville,  upon  a 
snbscription  to  the  stock  of  railroad  company. 
Contract  of  subscription  was  executed  on  behalf 
of  city  by  mayor  thereof,  purported  to  have  been 
in  pursuance  of  an  order  of  common  council,  and 
was  conditioned :  (1)  that  company  should  re- 
ceive bonds  of  city  at  par  in  payment  of  subscrip- 
tion; (2)  that  bonds  thus  issued  were  not  to  be 
convertible  into  stock,  and  were  to  be  delivered 
concurrently  with  delivery  of  certificates  of  stock; 
(3)  that  said  certificates  of  stock  should  bear  in- 
terest at  rate  of  7  per  cent,  until  completion  of 
road  to  Indianapolis;  (4)  that  city  might  issue 
certificates  for  ail  taxes  collected  to  pay  interest 
on  said  bonds,  and  that  such  certificates  should 
be  convertible  into  stock,  upon  presentation  by 
holder  in  sums  of  $60,  which  should  bear  interest 
until  the  road  was  completed  to  Indianapolis. 
It  was  averred  in  complaint  that  $100,000  oi  said 
bonds  were  issued  by  city,  and  that  said  city 
voted  by  proxy  in  election  of  directors;  that  city 
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bad  Hi\ei  on  demand  todeliTer  lesldae  of  said 
bonds,  and  thereby  became  liable  to  pay  amount 
thereof  in  money,  etc.  By  charter  of  city  of 
KvanBville  the  common  council  are  authorised 
"to  take  8tock  in  any  chartered  company  for 
making  roads  to  said  city ;  provided  that  no 
stock  snail  be  subscribed  or  taken  by  common 
council  in  any  such  company,  unless  it  be  on 
petition  of  two-thirds  of  residents  of  said  city, 
who  are  freeholders  of  said  city,  distinctly  set- 
ting forth  company  in  which  stuck  is  to  be  taken, 
and  number  and  amount  of  shares  to  be  sub- 
scribed; and  proTtdcd  also,  that  in  all  cases 
where  such  stock  is  taken,  common  council  shall 
have  power  to  borrow  money,  and  levy  and  col- 
lect a  tax  on  real  estate  tor  payment  of  said 
stock."  Mdd;  a  railroad  is  such  a  "road"  as 
is  embraced  in  charter.  Ciiy  Atarmt  y.  West,  9- 
74  *67;  £  £  <£  C  ii.  0).  T.  (%  EvanmUe,  15- 
395, '60. 

4911>  The  common  council  would  have  no 
power  to  subscribe  at  all,  in  absence  of  petition 
provided  for  in  charter,  but  when  power  to  sub- 
scribe is  conferred  by  petition,  mode  to  which  it 
is  to  be  exercised  must  necessarily  be  left,  in  a 
measure,  to  discretion  and  judgment  of  common 
council.  E.  L  £  0.  B.  Oo.  V.  t%  EtxmmUe,  tu- 
pn.  Cf.  48-125. 

4912*  If  city  received  more  favorable  terms, 
as  to  time  of  payment,  than  other  subscribers, 
it  does  Dot  lie  in  her  mouth  to  say  that  other 
stockholders  were  thereby  defrauded.  Id. 

4913.  City  is  expressly  authorized  to  borrow 
money  to  pay  for  stock  subscribed ;  powerto  de- 
termine time  of  payment,  and  to  issue  bonds, 
and  other  evidences  of  indebtedneas,  is  mani- 
festly implied.  Id. 

4914*  If  railroad  company  saw  proper  to  re- 
ceive bonds,  as  cash,  in  payment  of  subscription, 
transaction  was  entirely  proper,  and  not  beyond 
corporate  powers  of  either  city  or  company.  Jd. 

4915*  Power  conferred  b^  her  charter  upon 
city,  to  borrow  money,  carried  with  it  right  to 
borrow  wherever  money  could  be  procured  on 
best  terms.  Id. 

4916*  In  absence  of  any  provision  in  charter 
of  city,  as  to  interest  she  may  pay  on  money 
borrowed,  her  contracts  would  be  governed,  in 
this  respect,  by  general  law  of  state,  and  would 
not  be  void  for  usury ;  and  no  good  reason  ap- 
pears to  court,  why  she  may  not  legally  agree  to 
pay  interest  allowed  by  law  of  state,  where  her 
bonds  are  payable,  though  this  last  point  is  not 
decided.  Id.  Cf.  18-827. 

4917*  There  was  nothing  against  law,  or 
pnblic  policy^  in  ^reementof  raflroad  company 
to  allow  city  interest  on  stock  sulwcribed  by  her. 
Id. 

4918*  As  neither  railroad  company,  nor  any 
of  its  stockholders,  are  complaining  of  agree- 
ment by  which  stock  was  issued  to  tax-payers  of 
city,  for  amount  of  taxes  paid  by  them  respect- 
ively,  to  meet  interest  on  city  bonds,  city  can  not 
avoid  her  subscription  on  ground  that  she  ob- 
tained a  stipnlation  which  railroad  company 
were  not  authorized  to  make.  Id. 

.4919.  If  this  stipulation  ber^rded  as  void, 
it  may  be  disregarded,  and  contract  enforced  as 
far  as  it  is  valid.  Id. 

4920*  Sec*  8  of  ^neral  law  for  incorporation 
of  railroad  companies  (1  R.S.p.  412;B.8.  '81, 
3896),  which  provides  that  directors  may  make 
calls,  etc.,  provided  that  such  sabecriptions  shall 
not  be  required  to  be  paid  except  in  equal  in- 


stallments of  not  more  than  10  per  cent  a 
month,  has  no  application  to  cases  where  the- 
times  of  payment  are  agreed  upon  in  contract  of 
subscription,  and  contract  contemplates  imme- 
diate payment  upon  those  terms.  Id. 

4931.  Though  contract  of  subscription,  as- 
made  by  mayor,  majr  have  deviated  in  some  par- 
ticulars from  directions  of  common  council,  yet 
latter  adopted  and  ratified  it,  as  made,  by  or- 
dering a  portion  of  bonds  to  be  issued  in  per^ 
formance  of  it.  Id. 

4922*  There  was,  in  this  case,  no  del^ation 
by  the  common  council  to  mayor,  of  authority, 
which,  under  charter,  council  only  could  exercise; 
but  that  council  only  acted  through  mayor,  as 
amantumsis,  and  not  as  a  sub-agent.  They  judged 
for  themselves,  and  they  acted  through  instru- 
mentality of  mayor.  Id. 

4923.  'StockB.  A  municipal  corporation  can 
not,  without  special  authority,  suracribe  stock 
and  issue  bonds  in  payment  of  it,  in  a  railroad 
corporation.    GiyAurwa  v.  Wett,  22-88,  '64. 

4924.  But  such  authority  may  be  conferred 
upon  a  city  where  it  is  expedient ;  and  when  it 
is  given,  by  statute,  if  executed  at  all,  it  must 
be  executed  as  prescribed  in  grant.  Id. 

4925.  Stock.  Where  charter  of  a  city  aa- 
thorized  a  subscription  of  stock  in  a  raflroad 
corporation,  on  condition  precedent  that  railroad 
of  such  corporation  should  run  to  such  city,  it 
was  held  that  a  railroad  running  through  city 
was,  within  meaning  of  condition  in  charter,  a. 
railroad  running  to  it.  OUy  Aurorvi,  v.  Weil,  9- 
74,  '57. 

4926.  Railroad*  Terminm.  Where  special 
authority  was  given  to  a  city  to  subscribe  stock 
to  a  railroad  running  to  it.  and  it  was  not  made 

a  point  in  charter  of  such  road,  it  could  onlj" 
have  been  made  so  by  subsequent  action  of  di- 
rectors of  railroad  corporation,  and,  until  such 
action  had  been  had,  no  absolute  subscription  of 
stock  in  such  corporation  could  be  made  by  such 
city.    Oity  Aurora  V.  West,  mpra. 

4927.  Injanction.  Taxation  In  aid  of  rail- 
road. Where  a  city  bad  made  a  donation  of  its 
bonds  to  assist  a  railroad,  and  a  tax  had  been 
levied  to  pay  same,  collection  of  tax  can  not  be 
injoined  merely  on  grounds  sufficient  to  injoin 
making  of  donation.  It  is  necessary  to  show  that 
city  has  a  valid  legal  defense  against  these  bonds 
in  hands  of  their  present  holders.  Wilkinson  v~ 
OUv  Pent,  61-1,  '78. 

4928*  Seetioa  60,  act  of  March  14,  '67,  for 
incorporation  of  cities,  giving  authority  to  sub- 
scribe to  stock  of  railroad  company,  is  constitn- 
tional,  though  ita  exeeation  it  deptmaaU  on  'a  peti- 
tion, (v.  KS. '81, 8152.)  Tkoimmr.at^M, 
29-305,  68. 

XIX.  Borrowing  Money  and  Giving  Bonds. 

4929.  Borrow  money.  Common  councils  of 
cities  and  board  of  trustees  of  towns  are  au- 
thorized to  issue  bonds  of  same,  without  petition 
of  citizen  owners,  for  purpose  of  constmction  of 
school  buildings.  Qark  V.  Zbim  NoUes^  44- 
83.  '73. 

4930,  Power  to  Iwrrow.  When  a  city  had 
power  to  borrow  money  to  assist  in  construction 
of  certain  improvements,  and  did  so  borrow,  but 
a  portion  of  sum  was  misappropriated,  it  has 
power  to  borrow  an  additional  amount  by  issu- 
ance of  bonds  to  supply  residue  of  debts  unpaid. 
Dailn  V.       CobxnAaa,  49-169,  '74. 
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49S1.  Power  of,  to  borrow.  Powers  of  & 
intj  are  limited  to  those  which  a  strict  construc- 
tion of  grant  of  powers  io  its  charter  will  allow 
it;  and  charter  of  city  of  Lafayette  does  not  au- 
thorise corporate  authorities  to  issue  bonds  to 
aid  in  constmction  of  a  railroad.  Cite  XqAmeffe 
T.  Cbr,  6-38,  '54. 

49SS.  The  charter  of  city  of  Lafayette  contains  a 
general  provision  that  ci^  may,  upon  compliance 
with  certain  formalities,  create  a  debt.  It,  how- 
•erer,  restrains  authorities  in  general,  to  a  certain 
rateof  taxation;  but,  atsame  time,  authorizes  cor- 
poration to  construct  wharvee,  docks,  piers,  water 
works,  works  for  lighting  city,  etc.,  undertakings, 
expense  of  which  mu:nt  far  exceed  revenues  oi 
<it7,  at  general  rate  of  taxation  Hetd;  general 
prorision  authorising  city  to  create  a  debt,  em- 
powers it  to  create  a  debt  only  for  these  under- 
takings.   Id.    Cf.  B-74 ;  29-305. 

Bonds  gorerned  by  law  merchant. 
Sonds  issued  by  a  city,  payable  to  bearer,  and  re- 
citing on  their  face  that  they  were  issued  accord- 
ing to  act  of  March  14,  '67,  "and  in  pursuance  of 
the  proper  petition  and  order  of  common  coun- 
cil M  said  city,  dated  25th  day  of  December,  '68, 
making  a  subscription  in  bonds  of  said  city  to 
aid  in  constmction  of  the  Mount  Vernon  and 
Orayrille  railroad,  now  consolidated  with,  and 
forming  a  part  of  the  Chicago  and  Illinois  South- 
<m  railroad,  in  hands  of  bona  fide  holdere  for  a 
(onuderation,  are  placed  on  footing  of  bills  of 
exchange."  Oitjf  iiouM  Verwm  v.  mney,  52-563, 
'76. 

The  consolidation  of  donee  company 
with  another  before  delivery,  but  after  subscrip- 
tion, does  not  change  principle.  Id. 

4995.  Bonds  of  s  municipal  corporation  are, 
in  1^1  effect,  promissory  notes  of  corporation. 
It  is  true,  being  under  seal,  they  woula  not,  by 
strict  common  law  rules,  come  within  definition 
of  promisBOfy  notes;  but  they  are  now  treated 
«  such.   (%  Avnxra  t.  Wtttf  28-88,  '64. 

4M6.  Votiee  power.  Where  bonds,  is- 
ned  1^  a  city,  bear  reference  upon  their  face  to 
anthority  under  which  they  are  issued,  everyone 
it  bonnd  to  take  notice  of  extent  of  powers  of  agent 
iriw  imed  them.   (%  Amtra  v.  Wttlf 

XX.  Taxes. 

AppnriMment  for  Uxatlon.  Under 
■ae.  SS  of  act  conceming  incorporation  of  cities, 
«elty  may,  for  purposes  of  taxation,  adopt  ap- 
pnisemCTt  of  real  estate,  made  under  law  for 
^eral  taxation,  or  cause  same  to  be  appraised. 
Said  sec  26  is  constitutional.  Jonet  v.  Qiiy  Co- 
Atsfria,  62-421,  '78.    (r.  B.  S.  '81,  3160.) 

49a8.  Where  city  council  has  adopted  ap- 
praisement made  by  the  township  assessor,  that 
appraisement  becomes  the  basis  of  assessment  of 
city  taxes,  and  the  council  can  not  add  to  such 
appraisement,  by  way  of  equalizing  the  same  or 
otherwise.  Id, 

4989.  Perhaps  the  council  may  afterward 
adopt  the  appraisement  as  equalized  by  the 
coQntv  board  of  equalization.  Id. 
,  4940.  Assessment  lists  of  personalty.  (v.R8. 
'81.3071.) 

4941.  Aaseasmentof  realty.  («.RS. '81.3172.) 
4948.  Assessment  of  improvements,  (t!.  R.  8. 

4948.  I^Jiuictloil.  Where  a  city  has  assessed 
mr  taxation^  property  ill^ally  annexed  to  such 
€ity,  collection  ot  taxes  so  funessed  mi^  be  in- 


joined.  C%l%™T.B«ir8s,  65-576, '77.  Cf.  72- 
161. 

4944.  A  school  tax  levied  by  school  trustees 
of  a  city,  is  not  a  tax  for  general  city  purposes, 
within  meaning  of  act  oi  March  13,  77  (Acts 
'77,  sp.  sess.,  p.  74),  which  exempts  certain  lands 
6om  taxation  for  "general  city  or  town  pur> 
poses."  Oity  Sauih  Bend  v.  Unix.  Hotre  Dame  du 
Lae,  69-344,  '79. 

4845.  Capital  stock  of  bank  of  state,  inclu- 
ding money  and  notes  held  by  branches,  is  not 
taxable  by  cities.  Pres.  and  TntsUea  Town  Cork- 
nerwiOe  v.  BankofStaU,  16-105,  '61. 

4946.  Actof 'ei  (l.G.&n.l7),providingfor 
taxation  of  bank  stock  against  banks,  does  not 
apply  to  city  taxes.  OUy  Madiaon  v.  WlaiMg,  21- 
261,%.  (v.  R.  S. '81,  6343.) 

4947.  It  would  seem  that  cities  can  not  tax 
bank  stock  against  individual  stockholders  who 
are  non-residents.    Id.   But  Cf.  DePcauB  r. 
New  Albany,  22-204,  '64. 

4948.  Act  of  Maroh  15,  '67  {Acta  '67,  p.  216), 
providing,  that  nothing  in  that "  or  any  other  act, 
shall  be  so  mnstrued  to  authorize  taxation  of 
stock  in  bank  of  state  of  Indiana,  or  in  any  na^ 
tional  bank,  for  municipal  purposes,"  is  constitu- 
tional. But  it  is  gharcB  of  capital  stock,  which  is 
thus  exempted.  CUy  Evawvilie  v.  Bayard,  S9~ 
450, '72. 

4949.  By  act  of  March  4,  '73  (Acts  '67,  p.  214), 
cities  may  lery  tax  upon  shares  of  stock  In 
national  banks  held  by  any  person  April  1,  ^S, 
and  years  snbseqnent,  at  same  rate  as  on  other 
property,  personal  and  teal,  notwidistanding 
there  stilt  exist  branches  of  bank  ot  state  m 
Indiana.  City  Riehiumd  v,  Seott,  iS-66S, '74.  (v. 
R.  8.,  '81,  3254.) 

4950.  8ec.  1  of  art.  10  of  state  constitution, 
providing  for  uniform  rate  of  taxation,  does  not 
refer  to  municipal  taxation.  Id. 

4951.  Under  act  of  Jane  18,  '52  (1  E.  8.  '62, 
481),  Cftrm  lands  within  city  limits  are  exempi 
fkrom  taxation  for  city  purposes.  That  act 
was  not  repealed  by  sec.  42  of  act  of  '67  (1  G.  & 
H.  216),  subjecting  to  such  taxation  "all  prop- 
erty within  "  city  limits.  Blain  v.  Bailey, 
166,  '65.    a  40-491. 

4952.  A  town  or  city  is  liable  for  publi- 
cation of  delinquent  list  of  tax-payers,  in  a 
newspaper,  when  same  was  delivered  to  pub- 
lisher by  city  collector,  pursuant  to  direction  of 
conncil,  and  where  eonncil  had  once  ordered 
same  paid,  and  afterward  rescinded  order.  It 
is  no  defense  that  another  had  also  done  work 
and  had  been  paid  for  it.  CHty  Shxaumliev.JTua/er, 
59-324,  '77. 

4953.  Taxes.  Time  of  assessment  of  may, 
under  sec.  21  of  act  for  incorporation  of  cities, 
be  extended  by  common  council.  Toumv  v.  BeU, 
28-42i  '64.    (e.  R  8.  81,  3071.) 

4954.  Time  of  assessment.  One,  residing 
without  limits  of  a  city,  listing  his  personu 
property  for  taxation  on  first  day  of  April  for 
state  and  county  purposes,  who  removes  his 
residence  within  city  prior  to  first  day  of  June, 
is  liable  to  taxation  for  same  year,  by  city,  for 
city  purposes.  SUgenberg  v.  WiUon,  55-210,  '76. 

4955.  Cities,  incorporated  undergeneral  law, 
may  levy  an  ai  valorem  tax  on  all  property  snb- 
iect  to  state  and  county  taxation,  within  their 
limits,  respectively.  T.  &  W.  B.  Co.  v.  City  La- 
/ayelie,  22-28^  '64. 

4956.  But  same  law  should  be  observed  in 
regard  to  assessment  tiiereof  as  governs  aasesfr- 
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ment  of  property  for  state  and  county  taxation; 
and  whatever  changes  may  be  made  hy  legisla- 
ture in  reference  to  latter,  most  be  adoptM  by 
cities.  Id. 

4967.  Tax  to  create  sinking  ftind  to  pay 
debts.  A  city  can  legally  assess  a  tax  to  par 
her  back  in  ten%t  and  also  to  create  a  sinking  fund, 
without  distinguishing  what  ^art  of  tax  was  for 
the  purpose  of  paying  such  interest,  and  what 
part  was  for  purpose  of  creating  a  sinking  fund, 
ttttf  Aurora  v.  LaTtiar,  59-400,  77. 

4958.  TaxesleTledtopaylnterestondebts. 
A  city  has  full  power  ancf  authority  under  stat- 
ute to  assess  a  tax  to  pay  interest  on  a  bonded 
debt,  which  had  accumalated  in  past  years,  and 
such  assessments  need  not  necesBarily  be  made 
annually  to  par  annual  interest  as  it  accrues. 
{v.  B.  S.  '61,  3156.)  C%  Avrmt  t.  Lamar,  69- 
400,  '77. 

XXI.  Officer.  Renioral.  Change  of  Salary. 

4959.  Commissioners  of  streets  of  city. 
Power  of  city  to  remore.  Street  commissioner 
of  a  city  may  be  removed  by  vote  of  a  majority 
of  council,  at  their  pleasure,  and  city  marshal 
may,  or  may  not,  be  required  to  perform  his  du- 
ties. Citv  Madwm  t.  £efao,  82-79,  '69::  SSkhea 
T.  WUa,  69-364,  TT. 

4960.  Officers  of  a  city  mar  be  remored, 
only  by  a  two-thirds  vote  of  city  council,  for 
«w«e,  under  section  88  Of  general  law  for  incor- 
poration of  cities,  and  by  a  majority  vote,  at 
plmsurt,  under  section  8.  The  latter  section  ap- 
plies only  to  city  attorney,  street  commissioner 
and  civil  engineer.  OUy  Madison  t.  Korbly,  82- 
74,  '69.  (*;  E.  a  '81,  3043,  3101.) 

4961.  Change  of  salary.  A  city  charter  pro- 
Tided  tiiat  the  mavor  "shall  receive  annually  a 
salary,  to  be  fij^ed  by  ordinance  or  by  law,  and 
paid  by  quarter-^rly  installments:  and  after 
first  ordinance  fixing  such  salary  shall  take  ^ect 
and  be  in  force,  no  ordinance  decreasing  such 
salary  shall  take  eifect  until  next  r^ular  elec- 
tion, or  until  office  shall  become  vacant."  In 
April,  '65,  council  of  such  city  proceeded  to  fix 
following  salaries,  viz. :  For  A,  mayor,  $3,000 
per  annum,  etc.  ^me  sum  was  paid  to  B,  snc- 
cessor  of  A,  until  April  1,  '69.  B  was  elected 
mayor  in  April,  '68.  May  31,  '69,  common  coun- 
cil passed  an  ordinance  making  following  salary, 
to  be  paid  monthly:  "To  themaj-or,  $2,000."  To 
which  action  B  protested.  City  insisted  that  ac- 
tion of  council  in  '65  did  not  fix  salary  of  mayor, 
but  simply  made  an  allowance  to  A.  Held;  it 
will  be  presumed  council  in  '65  did  not  neglect 
an  official  dutv,  and  action  of  '65  did  fix  salary 
of  mayor.  Held;  action  of  '69  could  not  take 
effect  during  term  of  office  of  B.  Walkerr.  CUy 
EvanmUle,  88-393,  '70. 

4962.  Salary  of  city  marshal  may  be  dimin- 
ished or  reduced  at  any  time  during  his  term  of 
office,  and  to  that  effect  may  amend  or  annul  a 
former  ordinance  fixing  his  salary.  CSiy  Brazil 
T.  MeBride,  69-244,  '79. 

4968.  Such  power  is  at  full  discretion  of  city 
council.  Id. 

^  4964.  The  "ayes"  and  "nays"  on  a  resolu- 
tion, fixing  salary  of  city  attorney,  or  his  dis* 
missal,  can  not  be  shown  by  parol.  A  record, 
showing  passage  of  such  resolutions  without  ayce 
and  nays,  amounts  to  nothing.  OUv  Logamport 
T.  OwaU,  6^19, '78.  »  » 


XXII.  Hospitals. 

4966.  Power  to  establish.  By  see.  53.  act 
March  14,  '67,  for  incorporation  of  cities  (l  R. 
S.  '76,  288-«92;  R.  B.  '81,  8106),  "  the  commoa 
council  shall  have  power  to  enforce  ordinances. 
•  •  •  to  erect  and  establish  *  •  •  hospitals,'* 
etc.  Held;  this  statutory  provision  affonls com- 
mon councils  of  cities  no  power  to  enact  and  en- 
force ordinances  to  liceose  and  regulate  estab* 
lishment  of  pr»af«  hospitals ;  word  "hospitals," 
as  used  in  statute,  meaning  only  public  hospitak, 
Semmiea  v.  CUy  IruTpolu,  71-189,  '80.  , 

4966.  Sec.  66,  same  act,  provides:  "The com- 
mon council  shall  have  power  to  make  other  by- 
laws and  ordinances  not  inconsistent  with  laws 
of  this  state,  and  necessary  to  carry  out  ordi- 
nances of  the  corporation.*'  {v.  R.S.  '81,  3155.) 
Held;  this  only  authorizes  making  of  such  other 
by-laws,  etc.,  as  may  be  necessary  to  carry  out 
and  secure  exercise  of  corporate  powers  expressly 
or  impliedly  granted,  io. 

xxm.  Water  Works. 

4967.  It  is  the  duty  of  city  council  to  determ- 
ine by  an  order  the  amount  in  which  trustees, 
of  a  water  works  company,  under  act  of  March 
25,  '79,  should  give  bond.  This  doty  may  be  en- 
forced by  mandate.  OUy  Lafayette  r.  SuUCy  69- 
218,  '79.    (v.  R.  8.  '81,  3265.) 

4968.  Tmstees  of  water  works.  Election. 
The  establishment  of  a  board  of  trustees  of  water 
works  by  city  council,  is  not  a  necessary  pre- 
requisite to  election  of  those  officers  by  voters  of 
citv.    CilyLafayOU  v.  Stale,  69-218,  '79. 

4969.  Tbe  existence  or  non-existence  of  the 
board  of  trustees  should  not  depend  upon  the- 
action  or  non-action  of  the  commoa  council, 
under  the  provisions  of  such  a  statute.  Id. 

4979.  Want  of  notice  of  such  election,  com- 
bined with  want  of  information,  on  part  of  vot- 
ers, of  existence  of  law,  will  not  per  te  invalidate 
such  an  election.  Such  ignorance  was  one  of 
law  and  not  of  fact.  Id. 

4971.  Bonds.  Sec.  53,  clause  26,  act  con- 
cerning cities  {1  R  S.,  '76,  267 ;  R.  S.,  '81, 3106), 
does  not  authorize  cities  to  issue,  negotiate  and 
sell  their  bonds  for  purpose  of  obtaining  money 
to  construct  water  works.  Slate  v.  Hauacr,  W~ 
155,  '78.    But  V.  R.  S.,  '81,  3265,  3114. 

4972,  Act  of  Jan.  20, '71  (Acts '71,  p.  8),  legal- 
izing such  actions  by  cities,  should  be  construed 
as  if  it  provided  that  common  council  of.  any 
such  city  should  be  authorized  to  issue  and  sell 
such  bonds.  Id. 

4978.  Treasurer  of  city,  wBoniiBe,  by  virtue  of 
hie  office,  has  not  authority  or  power  to  sdl  and 
negotiate  sQch  bonds  for  water  Work  purposes. 
Id. 

4974.  Nor  can  city  council  impose  such  duty 

on  him  officially.  Id, 

4975.  The  sole  power  to  sell  and  negotiate 
bonds  of  a  city  for  water  works  purposes  rests  in 
city  council.  Of  course  it  may  employ  an  agent 
to  act  for  it,  and  so  far  only  can  it  delate  such 
power.  Id. 

4976.  By  authorizing  city  treasurer  to  nego- 
tiate them,  he  acts,  if  at  all,  individually  and 
not  officially.  Id. 

4977.  But  if  he  receives  money  therefor,  he 
receives  it  as  money  of,  and  for,  city,  and  he  and 
his  bondsmen  are  liable  therefor.  If  he  sells  and 
transfers  bonds  only,  and  does  not  receive  money> 
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lie  is  acting  as  agent  of  council,  and  his  bonds- 
men are  not  liable.  He  is  liable  indiTidaally. 
Id. 

4978*  He  would  not  be  individually  respon- 
sible if  ci^  direct  him  not  to  receive  money,  and 
Iw  did  not,  bnt  left  same  with  purchaser,  ns 
directed,  and  pnrohaser  became  bankrupt  Id, 

XXIT.  Wharlbse, 

4979.  Cities  have  the  power  to  construct 
Vhanres  and  collect  wharfage.  Qiy  Jefferwnviiie 
y.Seatn  Fmrrv-boal,  etc,  85-19,  TO. 

4980.  Ri^t  to  erect  and  maintain  a  wharf 
or  a  ferry,  has  its  foundation  either  in  owner- 
ship of  soil  or  right  of  eminent  domain.  Same 
T.  iowisritfe  &  J.  Steam  Ferry  Cb.,  27-100,  '66. 

4981.  When  erected  by  individuals,  it  ia  pri- 
vate property;  when  by  a  city,  under  general 
law,  it  is  under  jurisdiction  and  control  of  city 
anthorities,  and  city  would  be  liable  for  dam- 
aces  occasioned  by  neglect  in  keeping  same  in 
l^ir.   Id.;    27-100.   Cf.  M-19. 

4982.  If  one  avails  himself  of  use  of  a  wharf, 
ke  will  not  be  exempt  from  paying  for  use  be- 
cause ont  of  repair.  Oiii/  J^enonviUe  v.  Steam 
^rry-boal,  etc,  3&-19,  '70 ;  Same  T.  LommBiB  &  J, 
S.  Ferry  Go.,  37-100,  m 

4988.  A  voluntary  expenditure  of  money  by 
a  stranger,  in  repair  of  a  wharf  of  a  city,  creates 
no  liabili^  against  city.  Id. 

4984.  A  enj  has  no  right  to  charge  wharf- 
are  against  owner  of  a  ferry  right,  in  use  of 
which  claim  of  wharfage  is  made.  C%  Jt^^er- 
nmciSe  v.  L.  A  J.  S.  Ferry  Co.,  27-100,'66. 

4985.  Powertore^rnlatennigances.  A  city, 
incorporated  under  a  charter  authorizing  com- 
mon coancil  "to  regulate  all  wharves  on  the 
shore  of  the  Ohio  river,"  can  not  by  ordinance 
define  line  of  high  water  mark,  and  declare  ereo- 
Uou  of  buildin|is  below  said  line  a  nuisance.  0^ 
AdwiBb  t.  .^rfM,  41-145, 72. 


CITIZENSHIP. 

See  Aliena. 

^  4986.  The  law  presumes  all  persons,  who  re- 
ride  here,  to  be  citizens  of  United  States,  until 
Gimtrary  appears.    State  t.  Beadcmo,  6  61f.  488, 

4987.  Term  "citizen,"  as  used  in  sec.  23,  of 
article  1,  of  the  constitution,  includes  only  white 
male  citizens  of  United  States  of  age  of  twenty- 
ooe  years,  and  white  males  of  foreign  oirth,  of  like 
age,  vho  have  declared  their  intention,  under 
•ct  of  congress  to  become  citizens  of  United  States, 
utdhaveresided  in  diis  state  six  months.  Qmere: 
whether  these  latter  are  citizens  under  sec.  2,  of 
irL  ^  of  the  constitution  of  this  state.  The  law 
of  Har.  5, '59,  is  not  in  conflict  with  sec.  23,  art  1, 
of  constitution ;  as  "  privil^es  and  immunities,'' 
which  it  confers  may  08  enjoyed  by  every  "white 
male  inhabitant,"  upon  same  terms.  Tkomaasmv. 
Safe  16-449,  '60. 

4988.  A  negro,  bom  free  within  the  United 
StBtei,iBa  citizen  thereof  and  entitled  to  priv- 
ilwB  of  (^tizenship  in  whichever  state  he  re- 

AMAT.Jfiwo^,  26-299/66.  («.»600B- 

CITY  ATnrORNBY, 

4989i  Common  council  of  a  city,  incorporated 


under  general  law,  may,  under  sec.  8  of  that  act 
(Acta  '67,  p.  33),  by  majority  vote,  remove  city 
attorney,  where  no  charge  of  malfeasance  ia 
made.  CHtw  Madisoifr.  Korbfff,  82-74,  '69.  But 
where  such  attorney  is  wrongfully  removed, 
mandate  will  He  to  reinstate  him.  Id.  The  yeas- 
and  nays,  on  such  resolution,  muft  be  taken  and 
entered  of  record.  (1  B.  S.  '76,  303;  R.  S.  '81,. 
3043.)  City  LoyampoH  v.  Crocked,  64^319,  '78.- 
So  also,  in  Hiing  xalary  of  city  attorney.  Id. 

4990.  Docket  fees.  An  attorney  for  a  city, 
in  prosecution  of  ^wnal  ofTenses,  can  not  collect 
his  docket  fees  from  city,  even,  when  persona 
Convicted,  from  whom  such  fees  are  due,  have- 
worked  out  (ines  and  costs  assessed  against  them, 
in  service  to  city.  IWcy  v.  City  Loganmort, 
608,  '76.   {v.  B.  S.  '81,  3067,  3078.) 


CITT  CLERK. 

4991.  Hie  offlee  (rfclty  clerk  Is  not  an  ofr- 
ftee  **  under  state,"  within  secUon  16,  article- 
7,  of  the  constitution.  Mohan  v.  JadcKm,  53— 
599,  '76.  Nor  is  a  councilman  of  a  ci^.  Statt 
V.  Kirk,  44-401,  '73. 

4992.  Official  bond  and  duties.  It  is  a  part 
of  official  duties  of  a  city  clerk  to  draw  and 
countersign  all  orders  upon  city  treasury.  When, 
by  filling  out  an  order  signed  in  blank  by  mayor^ 
he  issued  such  an  order  and  made  it  payable- 
to  himself,  when  city  did  not  owe  him  anything^ 
he  broke  one  of  condifions  of  his  (^ficial  bona^ 
and  his  sureties  were  liablcw  .^Irmtngftm  t.  Slatiem 
46-10, 1Z. 


CITY  COSIBU88I019KRS. 

4998.  Duties.  Duties  and  powets  of  ci^ 
commissioners,  it  seems,  are  like  duties  and  pow- 
ers of  an  <uf  qwd  damnum  jury.  Ciiy  Elkhart  v. 
^mmion,  71-7,  '80.  {v.  B.  8.  %1,  3180.) 

4994.  Report  of  such  commissioners  has  no- 
binding  force,  and  none  of  attributes  of  a  judg- 
ment, until  it  has  been  acted  upon  by  commoa 
council,  in  strict  conformity  with  requiiements- 
of  statute.  Id. 

4995.  Under  sec.  23,  act  March  17,  '7^  com- 
mon council  may  refer  back  to  city  commission* 
ers  their  first  report,  and  latter  may  make  a 
second,  which  shall  be  deemed  final,  and  whicli 
former  must  accept  or  reject  within  twenty-eight 
days  thereafter.  No  provision  as  to  finality  of 
firet  report.    Id.    (».  R.  S.  '81,  3189.) 

4996.  Report.  Where  a  report  of  city  com- 
missioners in  reference  to  extension  of  street  bad 
been  "accepted,"  merely,  by  common  council. 
Held;  not  such  acceptance  as  contemplated  br 
sec.  8  of  act  Mar.  17,  75  (1  R.  S.  '76,  318 ;  R.  ^ 
'81, 3174),  in  relation  to  laying  out,  eto.,  of  streets^ 
ete.    Oity  J^khaH  v.  Simonton,  71-7,  '80. 

4997.  Appeal  wUl  lie  from  their  decisions  ta 
C.  C.  Hcmiktmyr.  OUyFt.  Wajpu,  78-1,  'SO. 


CITY  COUNCIL. 

4998.  The  sole  power  to  sell  and  negotiate 
bonds  of  a  city  for  water-works  purposes  vests  in 
city  council.  Of  course  it  may  employ  an  agent 
to  act  for  it,  and  so  far  only  can  it  del^^atesuch 
power.   Saie  v.  Hatuer,  68-155,  '78. 

4999.  Parol  evidence  of  proceedings  and  ao> 
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tions  of  common  council  of  a  city  ma;  be  re- 
ceived to  prove  such  facts,  if  no  minutes  or  record 
-of  them  have  been  kept.  Authorized  acts  of  a 
■corporation  are  not  void  merely  because  there  is 
no  written  evidence  of  them.  Id. 

5000.  Record.  Nunc  pro  tnne  entry.  Where 
-clerk  had  omitted  to  record  ayes  and  nays  on  a 
resolution,  parol  proof  of  some  Is  not  admissible. 
A  nunc  pro  tunc  entry  of  omitted  proceeding  might 
1)6  made  by  city.  (Xtjf  LogoMpori  x.  Crowett,  «4- 
.319,  '7& 

5001.  CooncUmea  are  Bot  persoMlly  liable 

for  their  official  acts  in  obstructing  highways  or 
maintaining  a  nuisance,  by  locating  and  main- 
taining market  places.  Baker  t.  S^aU,  27-485, 
'67;  WiULer  v.  IfaUock,  82-239,  '69. 

5002.  Jorisdlctlon.  Common  council  has 
jarisdiction  of  a  certain  matter,  when  a  certain 

Eetition  is  signed  by  a  certain  number  of  free- 
oldere  in  city.  Decision  by  them  that  Buch  a 
petition  has  been  filed  is  conclusive.  E.  1.  <£  C, 
■etc,  B.  Oo.  V.  City  EmmvilU,  15-395,  '60. 

5008.  State  ofBcer.  Office  of  councilman  is 
aiot  an  office  under  state,  within  sec.  16,  art.  7, 
■of  the  constitution.    Slaie  v.  Kirk,  44-401,  '73. 

5004.  The  office  of  councilman  of  a  city— 
although  in  an  ordinary  sense  a  lucrative  one — 
is  not  so  under  the  conBtitotion.  Slaie  y.  Kirk, 
44-401,  '73. 

5005.  Under  act  of  March  9,  '57,  for  incor- 
-poration  of  cities,  one  elected  to  fill  a  vacancy  in 
a  city  council,  has  the  right  to  hold  the  office 
•during  the  unexpired  term  of  his  predecessor. 
■SlaU  V.  Mavor  Laporte,  28-248,  '67. 

5006.  Members  of  common  council,  acting  as 
agents  of  city,  honestly  mistaken,  are  not  liable. 
See  S  4827. 

CITY  J170GE. 

6007*  A  city  judge  has  no  power  or  authority 
"to  take  and  exercise  jurisdiction  of  actions  for 
violations  of  city  ordinances.  Such  is  within 
exclusive  jurisdiction  of  mayor.  McNvity  v.  Oon- 
«e»,  50-569,  76. 


CITY  Bf  ARSHAI^ 

600S.  Cltj  marshal  can  not  tax  any  fees  or 
costs,  or  cliar^es  for  services  rendered  by  him  in 
discharge  of  his  official  duties.  His  compensa- 
-tion  is  regulated  by  city  council.  If  fees  bad 
been'  taxed  in  his  fiavor,  and  same  were  ap- 
pointed by  police  officers  with  consent  of  ci^, 
«ity  would  not  be  liable  therefor  to  him.  Kor 
is  lie  entitled  to  charges  for  "  boarding  and  fur- 
nishing meals  to  prisoners  of  city  "  as  marshal. 
If  such  service  or  others  were  performed  under 
A  contract  with  city,  and  were  not  a  part  of  his 
official  duties,  such  contract  was  void,  being  pro- 
hibited by  section  51  of  the  general  taw  for  in- 
corporation of  cities.  OUu  Braml  v.  McBride. 
69-244,  79.  {».  R.S.  '81, 310S.) 

5009.  Acity  marshal  who makesarrestwitll- 
ont  anthorlty,  is  liable  in  trespass  to  person  ar- 
rested.  Pow  V.  Beckner,  8-475,  '52. 

5010.  Arrest.  Autliorlty.  The  city  mar- 
shal has  authority  to  arrest  within  city,  without 
process,  all,  who,  within  his  view,  commit  any 
-crime  or  misdemeanor,  or  violate  any  ordinance 
of  city:  and  take  them  l>efore  mayor  or  other 
■officer  havii^  jurisdiction,  or  confine  such  per- 
aons,  if  arrest  bie  made  when  proper  court  snail 


not  be  in  open  session,  until  there  shall  be  an  op- 
portunitv  to  bring  them  before  mayor.  Boaz  v. 
Taie,  4tf-60,  73.  {Low  v.  Evans,  16-486,  '6^ 
under  a  different  statute,  seems  different.) 

5011.  Aconstable  has  same  authoritj' to  ar- 
rest for  a  breach  of  peace.  Vandeoeer  v.  Mailotkt, 
8-179,  '52. 

5012.  Such  officers  have  no  authoritv  to  ac- 
cept bail  for  appearance.  Bout.  TaA^48-6(L78. 

6018.  Arrest  need  not  be  madie  Immedlaiel7 
on  view  of  offense.    Id.  ■ 

5014.  Authority  of  deputy.  A  city  marshal 
is  liable  for  acts  of  his  deputy  or  jailer,  within 
scope  of  his  authority.   Boom  t.        48-60, 73. 


CLARK'S  GRANX. 
5016.  Clark's  mnt  and  ClarksrlUe.  Hm 

act  amendatory  ofthe  cliarter  of  Clarksville,  ap- 
proved June  17,  '52,  is  in  full  force,  and  not 
amended,  and  governs  land  platted  as  town  of 
Clarksville.  No  part  of  such  town  can  organize 
ileelf  into  another  town,  under  general  law  of  this 
state,  providing  for  incorporation  of  towns. 
Town,  under  section  66  of  said  general  law, 
"  by  a  resolution  of  board  of  trustees," 
become  incorporated  under  general  law.  (v.  B. 
8. '81,  3316.)  Cbrrv.  3/cOimp6ca,  01-97, '78.  (A 
Oair  v.  Keliey,  50-535,  76,  overruled.) 

5016.  aark's  grant.  Clarksville.  Trw 
tees.  By  an  act,  amendatory  of  charter  of  town 
of  Clarksville,  approved  June  17,  '62,  numberof 
trustees  were  changed  and  limited  to  three,  and 
ttie  manner  of  choosing  them  provided.  Emng 
T.  TrusUe*,eic,  CfanboOk  61-129,  78. 

6017.  By  act  of  VirKiniaof  1783,  trastees  of 
Clarksville  had  larae  discretion  in  applicati<Hi 
and  investment  oi  funds,  coming  into  th^r 
hands.  Id. 

5018.  It  is  nodefense  toanotegiven  forsuch 
trust  funds,  that  borrower  was  himself  one  of 
trustees.  Id. 


CXBRK  OP  GOCHT  Y. 

I.  Omenttji. 

II.  Duiv. 

III.  Avikoriiy  aad  Pantr, 

IV.  Qrtijitale. 
V.  Dvputyelup. 

VI.    Inability.   Ranedy  o^otnat. 
VII.  Aea  and  CampauaHim. 

I.  Ctenerallj. 

5019.  Term  of  office.  A  clerk  of  C.  C.  elect- 
ed to  supply  a  vacancy,  under  constitution  of 
'51,  holds  his  office  for  the  full  term  of  four 
years  from  the  period  of  his  election.  Sec  7  of 
ch.  115, 1  R.  S.  ^52^  p.  512,  so  far  as  it  assumes 
to  regulate  or  abridge  term  of  office  of  persons 
elected  to  office  of  clerk  of  C.  C,  where  vacin- 
cies  have  occurred,  is  in  conflict  with  provisioM 
of  the  constitution  on  that  subject,  and  void. 
Qovemor  v.  Nelton,  6-496,  '55.  Of.  88-23,  517; 
38-483;  49-451. 

5020.  Clerk  protempore.  Where  a  va- 
cancy occurs  in  office  of  clerk  of  C.  C,  the  judges 
thereof  have  power  only  to  appoint  a  clerk  pro 
ttmpore  until  next  annual  election,  or  nntil  sa 
appointment  can  be  regularly  made.  Sromer  T. 
(yBrien,  t-m,  '50. 
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S021.  Form  of  certificate  ^ven  is  immaterial, 
as  it  can  confer  do  unauthonxed  nghts.  Id. 

6088.  The  clerk  of  C.  C.  is,  cxh^m,  the  clerk 
<«l  boud  of  caoTassers.  Id. 

II.  Dntr  of  Clerk. 

5088.  When  a  claim  is  filed  in  conntr  clerk's 
«ffice,  it  will  be  presumed  that  he  did  his  duty 
(the  contrary  not  appearing),  and,  at  time,  en- 
tered it  on  appearance  docket.  Modnum  v.  Bod- 
mm,  64-444,  *76. 

6024.  Becord.  Onlv  such  entries  as  clerk  is 

auired  to  make  officiallj  are  a  part  of  record, 
688  made  so  by  bill  of  exceptions,  or  in  some 
vay  known  to  law.  A  matter  of  record  most  be 
made  by  judicial  sanction  of  a  court.  Vanderkarr 
T.  Slate,  51-91,  '75. 

5026.  Where  other  pleading  is  snbsti- 
iKledy  clerk  should  not  copy  original  into  traos- 
<ript  Where  he  is  in  donbt  as  to  what  papere 
form  a  part  of  record,  he  should  obtain  from  at- 
torney tor  appellant  written  directions,  and  ap- 
pend them  to  record,  to  enable  S.  C.  to  tax  with 
«08t8the  proper  parly  liable.  JtfiZesv.  Buchanan, 
SM90,  '71 ;  Earp  v.  Bd.  Corn's  Pulnam  Co.,  id. 
470, 71.  • 

6020.  Entry.  Record.  An  entry  in  trans- 
cript of  a  record,  make  by  cleik  of  court,  as  to 
grounds  for  dismissal  of  an  action,  is  not  a  part 
of  record.  Grounds  forsuch  action  can bea  part 
of  record  only  by  bill  of  excepUons.  Ferriery. 
Deulehmanyh\-2i,  '75. 

6037.  Clerk  may  not  copy  into  transcript  affi- 
davits not  made  a  part  of  record  by  bill  of  ex- 
ceptions. Keder  v.  THyers,  41-543,  '73. 

6025.  Transcript.  If  no  special  directions 
are  given  in  writing  for  appeal  to  clerk  in  mak- 
ii^  a  transcript,  clerk  should  make  out  a  com- 
plete record.  If  special  directions  are  given  in 
writing,  he  should  malce  out  such  portions  of 
record  as  directed,  to  which  he  should  attach 
directions.  The  certificate  should  specify  por- 
tions copied.    Beid  v.  HoatUm,  49-181,  '74. 

6020.  The  clerk  haa  no  power  to  approre 
a  receiver's  bond  in  racatloa.  Nevmaa  t. 
Bamumd,  46-119,  74. 

,  6080.  Replertn.  Duty  of  Clerk.  Theiasa- 
ing  of  a  writ  of  replevin  is  a  ministerial  and  not 
a  judicial  act  When  in  actions  for  recovery  of 
■chattels,  a  proper  affidavit  is  filed,  order  for 
seixtue  of  property  whether  in  term  time  or  in 
ncation,  issues.  It  is  duty  of  clerk  to  issue  it. 
Ptmbigum  v.  Streighlt  64-376,  *76i  Paiion  v. 
Semrt,  10-233,  '62. 

6081.  Depmition.  Seal.  A  county  clerk  in 
Ukiag  a  deposition  should  always  use  seal  of 
county  court,  and  not  hb  own  seal.  Harvey  t. 
Oifcom,  65-535,  '77. 

6082.  Duty  of  clerk  is  to  certify  to  votes,  at 
an  election  for  auditor  of  county,  to  secretary 
of  state,  without  regard  to  legality  of  election. 
His  duties  are  ministerial,  not  judicial.  (1  G.  & 
H.  p.  312,  sec.  38.)  Suue  v.  Jonet,  10-356,  '62 ; 
Bnwer  t.  O'Brien,  ^423,  '60. 

6088.  If  the  election  was  Toid,  a  court  will 
not  compel  a  ministerial  officer  to  perform  a  use- 
less act.  SlaU  V.  JoTtet,  supra.  Cf.  Betd  y.  Bay, 
n-554.'61. 

6084.  Understatuteof '43,  affidavit  of  cause  of 
contesting  election  of  county  auditor,  can  not 
w  made  before  clerk  of  C.  C.  in  vacation,  he  not 
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acting  as  clerk  of  board  of  county  commisaion- 
en.   ^^beev.  J/ay,8Blf.310,*46. 

6086.  Prior  to  the  act  of  *59  ( Act«  '59,  p.  160), 
it  was  not  the  duty  of  clerk  of  court  to  commu- 
nicate ftiet  of  partition  to  the  auditor,  or  to 
any  one.  A'oWe  v.  CUy  Indianapolis,  16-506,  '61. 
(».  B.  S.  '81,  5863.) 

6030.  Docket  fees  taxed  to  losing  party,  un- 
der acts  of  '71,  '73  and  '75,  relative  to  fees  and 
salaries,  must  be  paid  over  by  clerk  into  county 
treasury,  and  by  treasurer  into  state  treasury,  as 
provided  by  sec.  6,  act  of  March  5,  '59  (1  R.  8. 
*76,  776;  V.  R.  S.  '81,  5858).  Stale  v.  Bd.  Corn's 
Newlon-eouniy,  06-216,  '79. 

6037.  It  18  his  duty  to  enter  the  orders  of 
conrt,  and  not  reasons  of  such  orders.  Hateeir 
bade  V.  Sinion,  17-545,  '61;  Wilson  v.  TtiulocL 
10-389,  '62. 

6038.  Those  proceedinjgs  to  be  brought  before 
appellate  court  by  bills  oiexc^itionB,  can  not  be 
incorporated  into  record  by  mere  entries  of  clerk ; 
and  if  so  incorporated,  they  will  not  be  available 
on  appeal.  WUson  v.  Jhtdock,  19-380,  '62; 
WrigfU  v:  State,  20-23,  '63. 

ni.  Antborlty  and  Power. 

6089.  Approval  of  official  bonds.  In  cer- 
tain cases  additional  official  bonds  may  be  taken, 
and  clerks  of  circuit  courts  may  approve  them. 
(1  R.  S.  '76,  pp.  189-195.)  Winningham  v.  SUUe, 
56-243,  '77. 

5040.  Clerk  has  no  authority  to  order  or  al- 
low filing  of  substituted  papers.  EgereU  v.  Good- 
ing, 58-72,  '76. 

5041.  Xor  by  statute  to  take  acknovrledc- 
ment  of  a  married  woman.  BaiUmy.SUwartf  19- 
233, '62. 

5048.  Clerk  of  C.  C  is  a  ministerial  offleer. 

and  has  no  discretion  in  approval  of  official 
bonds,  except  to  determine  wnetber  security  of- 
fered  is  suflicient.  GtUick  v.  New,  14-93,  '60. 

5043.  Clerks  of  S.  C.  and  of  court  below, 
have  no  power  to  take  or  approve  an  appeal 
bond  when  appeal  is  taken  in  term.  Ham  v. 
Greee,  41-631,  73.  Cf.  Burk  v.  Howard,  16-219, 
'60. 

6044.  ApiNTOTal  of  bond.  The  issuing,  by 
clerk,  of  a  writ  of  attachment  upon  a  bond  filed 
with  him,  is  as  much  an  approval  of  bond  as  ii 
he  had  written  his  approval  under  obligation. 
Levi  V.  Darling,  28-497,  '67. 

5045.  The  clerk  of  a  court  is  not  author- 
ized to  issue  execution  upon  a  judgment,  with- 
out direction  of  judgment-creditor,  his  agent  or 
attorney.  Lewis  v.  ^iUipe,  17-108, '61;  SoutaT. 
Harvetf,  20-217,  '63.  Or  until  ordered  by  court. 
Oroper  v.  Bailey,  10-160,  '68. 

6046.  Where,  in  entry  of  a  judgment,  by 
agreement  of  parlies,  it  was  ordered  that  execu- 
tion should  issue,  but  not  be  levied  for  a  certain 
period,  except  in  a  certain  event,  this  was  held 
not  sufficient  to  require  clerk  to  issue,  without 
such  direction.  State  Y.Wilkina,  il~21G,'&^  Cf. 
48-397  ;  86-633. 

6047.  Clerk  has  bo  rivtat  to  receive  In  pay- 
ment of  costs,  except  his  own,  any  thing  but 

fold,  silver  or  legal  tender  notes.  Cretos  v.  iioas, 
4-481,  '73. 

6048.  He  may  not  receive  national  bank  bilU. 
Armsicorth  v.  &o«ni,  20-495,  '68. 

6049.  Clerk  o{  C.  C.  has  no  right  to  receive 


Digitized  by 


Google 


226 


CLERK  OF  CO0NTY  III,  IV,  V,  VL 


paymeat  of  a  jodgment  otherwise  than  in  gold 
and  silver,  without  authority  of  owner  of  judg- 
ment.   Prather  V.  Stale  Bank,  8-366,  '52. 

5050.  It  is  the  duty  of  court  to  receive  ver- 
dict. It  is  error  to  permit  clerk,  during  absence  of 
judge,  under  &a  agreement  by  attorneys  for  par- 
ties, to  receive  the  rerdict,  in  presence  of  par- 
ties and  attorneys.    WiUeU  v.  Porter,  43-250,  '73. 

S051*  Alsotoreceiveverdictundersuchagree- 
ment,  and  by  order  of  court  in  accordance  there- 
with, permitting  jury  to  disband  uninstructeii. 
TrotUv.Wetl,  2#^l/67. 

5052>  Clerk  has  no  authority  to  issue  an  exe- 
cution upon  a  judgment,  without  being  directed 
to  do  so  by  plaintitf,  or  his  attorney,  as  property 
in  judgment  is  in  him.  Lewa  v.  PhUlip$f  17^108, 
'61.    Cf.  20-213. 

5058.  Section  428,  2  B.  S.  '52,  p.  176, 
which  provides  that  at  an  expiration  of  stay,  it 
shall  be  duty  of  clerk  to  issue  a  joint  execution 
against  all  debtors  and  bail,  is  directory  as  to 
form  and  not  time  of  writ  Sfuitemaeher  y.  Indi, 
20-135; '63;  i>m«v.  i%tUtf)s,«upra.  («iR.&'81> 
698.) 

5054*  It  seems  if  he  does  issue  the  writ,  and 
plaintiff  acquiesces,  nelthei'  plaintiff  nor  defend- 
ant can  complain.    Lewis  v.  PkiUips,  mipra. 

5055.  Clerk  of  one  county  could  not,  under 
B.  S.  '43,  issue  a  license  for  the  marriage  of  a 
female  who  was  a  resident  of  another  county. 
Noaaaman  v.  Nosaaman,  4r-ti48,  '53. 

6056.  Habeas  corpus.  The  act  of  Janu- 
ary 8,  *52.  2  e.  &  U.,  804,  giving  jurisdiction 
to  clerks  ot  C.  C  to  issue  writs  of  Aoieos  corpus, 


and  to  hear  and  determine  them,  is,  by  su 
quent  lenslatton,  repealed.   Oregg  r.  Wynn,  22- 
373,  '84. 

5057.  The  clerk  of  a  court  is  not  the  a^ent 
of  a  party  ovrnlng  a  Jndpnient,  rendered  in 
court  of  which  he  Is  clenc,  to  receive  money  due 
on  judgment,  and  is  not  authorized  to  do  so  un- 
less empowered  bv  statute.  In '75,  such  a  statute 
was  enacted  (2  Rl  8.  '76,  p.  17 :  B.  S.  '61, 5860). 
Emb  v.Boyw,6iM41,77. 

$068.  Apaymenttonim  is  not  good  as  against 
a  jadgmentrcreditor.  Id. 

IT.  Certlfleate  of  Clerk. 

£059.  Clerk's  certificate.  When  a  chan^ 
of  venue  of  a  case  had  not  been  perfected  in 
time,  and  court  granting  change,  ordered  a  re- 
turn of  papers,  no  certincate  of  clerk  of  court, 
to  which  change  was  ordered,  is  necessary.  DooUy 
V.  MartiTi,  28-189,  '67. 

5060,  Clerk's  certificate  to  official  charac- 
ter of  a  justice  should  show  that  latter  was  duly 
commissioned,  etc.,  at  time  proceedings  were  had 
and  judgment  rendered.  Notsufficienttososhow 
it  at  lime  <^  timing  the  transcript,  in  an  action  on 
jndnnent.   Dreaer  v.  Wood,  19-190,  '62. 

6061.  Conelnstre.  Complaint  in  a  transcript 
did  not,  on  its  face,  appear  to  be  an  amended 
complaint.  The  clerk  s  certificate  that  it  was  an 
amended  complaint  is  conclusive.  Wyble  v.  Mc- 
Fftelem,  53-393,  '76. 

5063.  Section  283  of  code  is  to  be  construed 
in  connection  with  section  4  of  act  providing  for 
their  election  and  describing  their  duties,  in  de- 
tennioing  the  sufficiency  of  certificate  of  a  clerk 
to  a  record.  A  certificate  enumerating  certain 
papers  is  not  sufficient,  if  it  docs  not  snow  that 
papers  named  are  "  complete  copies  of  all  the 
papers";  nor  does  a  certificate  th^t  "  the  record 


entries  of  same  in  above  entitled  canse,  now  om 
file  and  of  record  in  said  office,"  cover  and  em- 
brace "  all  entries  of  such  cause."  fftsenum 
Ltfrm,  8»-250,  '72. 

T.  Deputyshlp. 

6068.  Clerk  of  a  county  may  make  a  ralM 
eontraet  with  another  to  act  as  his  deputy,  and^, 
as  a  consideration  for  his  services,  to  pay  him 
"  one-half  of  the  fees  taxed  imd  collectable  in 
said  office."    Cheek  v.  IlMfcy,  81-121,  '69. 

5064.  An  injunction  may  be  granted,  and  a- 
receiver  appointed,  to  collect  fees  taxed  and  col- 
lectible, in  an  action  by  deputy  to  recover  his- 
corapensation  under  such  contract,  as  it  would 
not  transfer  duties  of  office,  or  interfere  withclerk's- 
exercise  of  duties  of  office.  Id. 

6065.  A  person  can  not,  as  deputy  cletk,  ad- 
minister an  oath,  unless  he  has  been  appointed 
such  deputy  in  writing,  and  been  sworn  accMd— 
ingtolaw.   Jftw- T.  ^Sott^  8  BIL  164, '46. 

ri.  Liability.  Bemedy  Against. 

6066.  Uabaity.  Beeeiptofmoneyonjadgr.- 

meat.  An  agreed  statement  alleged  judgment- 
for  a  given  sum  for  plaintiff  in  another  action^ 
and  costs  to  a  larger  amount  against  him;  pay- 
ment of  judgment  oy  defendant  to  clerk  of  ccwrt 
before  entry  on  order  book  next  day.  The  flay 
succeeding,  plaintiff's  attorney  enters  a  lien  on 
such  juc^nent  for  a  reasonable  fee,  which, 
equaled  such  amount.  Clerk,  on  demand,  re- 
fused to  give  up  amount,  claimim;  right  to  apply 
it  for  costs.  Judgment-plaintiff  was  insolvent. 
Attorney  sued  clerk  for  such  money.  Held,- 
clerk  having  taken  money  before  passage  of  the 
act  authorizing  clerks  to  receive  money  on  jud^ 
ments,  took  only  as  agent  for  judgment-plaintiff. 
Held;  that  attorney's  lien  was  taken  in  time^ 
and  he  may  recover.  Blair  v.  Lanning,  61- 
499,  '78. 

6067.  Action  on  offldal  Iwnd.  Actitm 
against  clerk  of  C.  P.  C  and  his'sureties,  on  hi» 
official  bond,  alleging  receipt  of  money  from  ad- 
ministrator of  a  decedent  B  estate.  Demurrer 
sustained.  Held;  the  reception  of  money  was. 
no  part  of  his  officiiil  duty,  and  an  action  against 
him  as  an  individual  would  be  good.  Heid; 
neither  clerk  nor  his  sureties  are  liable  therefor 
on  his  bond.    Bowen  t.  FJemiMg,  67-541,  '79. 

5068.  Liability  Iter  moneyreeelTed  without 
olBcial  authority.  In  a  partition  suit,  commia* 
sioner  paid  to  clerk  of  court  purchase-monCT  of 
land  sold  for  benefit  of  parties  to  suit.  Heidi 
any  of  such  parties  have  a  right  of  action  for 
amounts  due  them  respectively.  Overpayment 
to  one  will  not  relieve  clerk  from  paying  full 
amount  toothen.   ifu?i£v.  MiUiam.  57-141.  T?. 


6069#  Offlclai  duty  and  bond.  LbbUlty  of 

surety.  Liability  of  sureties  upon  bond  of 
clerk  IS  not  to  be  extended  by  implication  beyond 
terms  of  contract,  to-wit:  only  for  failure  of  clerk 
to  discharge  his  official  duties.  As  clerk  he  can 
not  receive  money  belonging  to  a  decedent's  es- 
tate in  hands  of  an  administrator.  His  sureties 
arc  not  liable  for  moneys  so  received.  JettiAm  v. 
LmtnuU,  29-294,  '68. 

5070.  Nor  moneys  paid  to  him  upon  orderoC 
court,  by  a  gaardian,  belonging  to  estate  of  his 
ward.  .Slate  T.flemuitf,  46-206, '74:  &aaT.'Staf^ 
46-203, '74. 
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S071.  Nor  fees  belonging  to  sheriff,  which  be 
had  collected  as  clerk.  .SW«  r.  Gimn,  45-267, '73. 

6072.  Nor  moneys  paid  Into  open  court, 
and  handed  to  clerk  with  an  answer  of  tender; 
^lera  being  no  order  of  court  in  reference  to 
moner.    Cbr^  t.  Stale,  34-105,  '70. 

6078*  Thegnardianandhissuretiea  are  liable 
for  moneys  so  wrongfully  paid  to  clerk,  and  con- 
Terted  to  his  own  use.   State  v.  Fleming,  supra. 

6074.  Personal  llabiUty.  A  clerk  of  countv 
and  court  may  receive  money,  not  in  his  official, 
bat  in  his  individual,  capacity,  and  in  that  ca- 
paci^  he  might  be  liaMe  for  it  to  pei«on  to 
whom  it  belonged.  HmUv.Miaigan,^l~14l,'77; 
SbUe  T.  Gimn^  45-267, 73. 

5075.  Official  liability.  If  clerk  of  court,  by 
which  a  personal  judgment  is  rendered,  upon 
proper  demand  and  tender  of  his  fees  thereior, 
fails  to  issue  an  execution  on  such  a  judgment, 
to  be  collected  of  individual  property  ofjudg- 
ment-defendant,  he  and  his  sureties  will  be  uable 
on  his  bond.         r.  ilttfer,  20-406, '63. 

6076.  Ijial>le  for  foes  eolleeted.  The  cletfc 

is  personally  liable  for  fees  of  other  officers  paid 
him ;  alao,  his  estate.   State  v.  Givan,  45-267,  '73. 

5077.  If  different  charges  against  a  clerk  for 
taking  unlawful  fees,  amount  together  to  sum 
necessary  to  ^ve  C.  C  jurisdiction,  demand  may 
be  sued  tor  in  that  court.  JonesY.  Bmitin,  1  Bit 
322,  '24. 

S07S.  Fallnre  to  par  orer  money.  Bem- 
adj.  Contempt.  Clerk  of  court  can  not  be 
held  in  contempt  ior  foiling  to  pay  over  money 
in  his  poBsenion  to  a  distributee  when  claim- 
ant's title  to  money  was  not  decided  in  his  favor, 
till  after  demand  on  him  thereior.  ^Shn/t  t.  Slate, 
6S-81,  '78. 

6079.  Kor  if  demand  had  been  made  on  him 
at  proper  time ;  money  is  in  Ais  handtt  and  not 
witn  court.  Id. 

6080.  He  is  liable  on  his  bond,  if  he  fails  to 
pay  it  to  proper  party.  If  lie  frandnlently  with- 
holds it,  he  may  be  nroeecuted  for  a  felony,  but 
not  for  contempt  Id. 

60S1*  When  no  fraud,  he  can  not  be  arrested 
in  a  civil  proceeding.  Id. 

6082.  Fees.  Indictment  against  a  clerk  of  a 
circuit  court,  under  sec.  63,  2  R.  a  '76,  p.  477, 
for  failing  to  pay  over  certain  fines,  jury  fees, 
unclaimed  witness  fees,  and  docket  fees,  must 
show  that  all,  or  some  portion  of,  the  fines, 
iniy  and  anclaimed  witness  fees,  came  Into  his 
hands  prior  to  the  first  day  of  January  preced- 
ing, (r.  B.  8. '81,  2018.)  State -r.  Record,  59-107, 
*jf.   Cf.  Sate  v.  ^oj^fes,  7  Blf.  90, '44. 

6088.  Docket  fees.  And  that  the  docket  fees, 
or  a  portion  of  them,  were  <H>llected  by  him  thirty 
days  or  more  before  payment  of  the  same  was  de- 
manded. Id, 

6084.  Actios  Bgalnst  for  fees  nncUmed. 
Action  1^  state,  on  relation  of  attorney  general, 
against  a  clerk  of  court  for  docket  and  anclaimed 
witness  fees.  Complaint  alleged  that  defendant, 
at  certain  times  and  places,  as  clerk  of  court,  re- 
ceived large  sums  of  money  as  docket  fees  and 
unclaimetT witness  fees,  belonging  to  state,  which 
he  had  retained  more  than  a  year;  that  a  de- 
mand had  been  made  for  same,  etc.  Held;  com- 
plaint good.  Suae  r.  Iknaje.  60-585, '75. 

6086.  A  complaint,  which  alleged  that  such 
defnidant  was  indebted  to  state  in  a  large  sum 
of  mon^,  for  docket  and  unclaimed  witness  fees, 
and  anclaimed  moneys  belonging  to  estates, 
which  he  had  retained  more  than  one  year;  that 


a  demand  had  been  made,  etc-,  was  held  good. 
StaU  V.  TempU,  60-585,  To. 

5086.  In  action  against  clerk  to  recover 
fkuds  left  in  his  hands,  he  may  answer,  setting 
up  statute  of  limitations.  Moore  v.  iSaie,  65- 
360,  '76. 

6087.  Such  statute  did  not  commence  to  run 
nntil  after  demand.   Xyncft  v.  Jemungt.  4ft- 

276,  '73. 

5088.  But  when  time  of  payment  is  fixed  by 
law,  he  became  liable  without  demand.  3£oon 
V.  atate,  tupra. 

Til.  Fees  and  Compensation. 

6089.  Fees  In  **  change  of  venne  cases." 
Clerk  can  have  taxed  no  fees  againut  state,  county 
or  persons  accused  in  criminal  cases,  when  de- 
fendant is  acquitted.  The  circuit  court  of  a 
county,  to  which  a  change  of  venue  of  a  criminal 
case  was  taken,  has  no  power  to  make  an  allow- 
ance to  clerk  01  thatcoontyfforservices  rendered 
by  him  in  such  prosecutions,  and  collect  allow- 
ance so  made  from  county  from  which  change 
was  taken.  Bd.  Qm's  Brovm  Oo.  v.  Summerfi^^ 
86-543,  '71. 

6090.  The  clerk  of  the  county  to  which  venua 
was  taken,  Is  entitled  to  no  other  fees  than  clerk 
of  the  county  from  which  change  was  taken.  Id. 

Under  aet  of  March  12,  *76,  clerk  i» 
allowed  no  fees  for  entering  a  eanse  on  the  gen> 
eral  index  of  causes :  for  entering  sheriff's  r^ 
tarn  of  the  service  of  a  summons  on  issue  and 
judge's  dockets;  for  transferring  sherlfT's  fees 
for  mileage  and  service,  taxed  on  a  summons,  to 
fee  book  or  for  registering  same  ander  sec.  8 ;  for 
entry  on  cash  book  where  fees  are  paid ;  ior 
entering  an  order  of  sale  on  an  exeevtion  docket 
as  a  separate  chaige;  or  for  transferring  gher- 
IfTs  fees  from  order  of  sale  to  fee  book.  He  can 
chai^  only  ten  cents  for  docketing  an  acUOB 
at  first  term,  and  five  cents  for  each  subsequent 
term.  He  can  not  charge  for  entering  a  cause 
on  execution  docket,  except  in  connection  with 
issuance  of  an  execution  or  order  of  sale,  and 
other  duties,  for  all  of  which  he  can  charge  only 
$1.    HiU  V.  Shannon,  68-470,  '79. 

5092.  The  clerk  of  C.  C.  Is  not  entitled  to 
allowance  from  commissioners  for  receiving  and 
disbursing  moneys  on  individual  account,  as  on 
judgments,  or  in  settlement  of  estates.  Bd.  Qm't 
WMi  Co.  V.  Sivetf,  16-425,  '61. 

509S.  Indexing.  He  is  not  entitled  to  com- 
pensation  for  indexing  books  of  bis  office.  Id. 

5094.  Clause  6,  sec.  5,  of  fee  and  salary  act, 
March  12,  '76  (1  R  8.  '76,  468),  should  read 
"  For  all  entries  in  order  books  or  "  (not,  i>n)"com- 
plete  record."   Sutton  v.  Parker,  66-536,  *79. 

6006.  The  clerk  was  entitled  to  50  cents  for 
each  entry  on  record  of  less  than  500  words.  But 
under  act  of  March  31,  '79,  he  is  entitled  to  only 
25  cents.    Id.    (r.  R  S. '81,  5854.) 

6096.  For  each  entry  on  the  fee  book,  10  cents 
for  each  100  words.  Id. 

5097.  The  per  diem  allowed  a  clerk  in  sec.  19 
of  salary  act,  of  March  31,  -79,  R.S.'81,5857,) 
is  limited  to  services  in  criminal  and  superior 
courts,  and  not  in  circnitcourts ;  there  is  no  law 
giving  a  per  diem  allowance  to  clerk  of  circuit 
court  Taylor  v.  Bd.  Qm's  Washington  €b.,  67' 
383,  '79. 

6098>  The  county  cleric,  prior  to  act  '73,  was 
not  entitled  to  an  allowance  of  three  dollars  per 
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day,  for  attendaDce  as  clerk  upon  the  seesionsof 
court  Ken  v.  Bd.  Com't  FmnUtin  Co.,  47-63, 
'74 ;  Ex  I^irte  MeKee,  28-100,  '67. 

6099.  Moron anorderofconrtforsame.  Mud- 

inU  V.  £^80^,  4a-377,  '73. 

6100.  Auditor  is  not  bound  to  istiue  a  warrant 
for  payment  of  same  on  order  of  court  RudwU 
T.  £ld»aU,  supra, 

6101.  Sec.  26,  p.  229,  vol.  1  R  a  '52,  pro- 
Tides  a  compenBation  for  clerks,  under  name  of 
extra  wrrfces,  for  making  out  transcripts  for 
paupers;  but  not  entitled  to  same  from  county 
untA  he  has  delivered  transcript  to  poor  person. 
FiUkmbitrgh  r.  JmtOt 

5102.  Extra  allovance*  Kenedy.  A  clerk 
is  allowed  not  to  exceed  $100  for  extra  services 
and  not  otherwise.  Hmter  v.  Bd.  Com!t  Riptey 
O).,  48-177,  '74. 

5103.  The  clerk  to  obtain  from  county  com- 
missioners an  allowance  for  his  services  must 
take  and  subscribe  his  oath  to  a  detailed  state- 
ment of  his  charges.  Id.;  Ifaoe  v.  RUter,  41- 
801,  '72. 

5104>  Under  act  of  '71,  the  county  clerk  was 
entitled  to  fees  "for  indexing"  "for  jury  fees" 
and  "  for  docket  fees."  O^r.  Taylor,  47-890, 
'71.    (t).  R.  a '81,  6854.) 

5105.  Clerkofconntf  tgnetentitledtoeom- 

EmsatioB  from  county  for  service  rendered  by 
m  as  clerk  in  criminal  prosecutions  in  which 
defendants  were  acquitted  on  trial  or  dischat^ed 
by  the  entry  of  nolle  proaemu  lAvengood  v.  Bd. 
Om't  Vermmim  Co.,  82-84,  '69.  Bd.  Omi's  Mor- 
gan Co.  v.  Johngon,  81-463,  '69. 

5106.  Transcript.  Pauper.  The  clerk  is 
not  bound  to  furnish  a  transcript  to  a  pauper 
gratuitously,  when  be  is  not  assigned  as  requi- 
site  officer  for  that  purpose.  Kerr  v.  Stale,  85- 
288,  '71. 

5107.  In  criminal  prosecntlonSf  the  clerk, 
on  conviction  of  defendant,  who  appeals,  is  re- 
quired by  law  to  make  out  and  deliver  to  him  a 
transcript  of  proceedings,  etc.,  without  preTioag 
parment  of  fees.   Suue  v.  Wallace,  41-446,  '72. 

5108.  The  clerk  takes  on  himself  duties  of  a 
public  officer  with  its  burdens,  and  section  21, 
article  1,  of  the  constitution  does  not  apply,  id. 

5109.  PrepaymeBt.  Defendant,  in  a  crimi- 
nal prosecution,  when  defending  as  a  pauper,  on 
an  appeal,  is  entitled  to  a  transcript  before  pay- 
ment of  clerk's  fees.  Falienburgh  v.  Jones,  5-296, 
»54. 

5110.  8.  C.  divided  as  to  constitutionality  of 
that  part  of  "  fee  and  salary  act"  of  '71,  which  re- 
quires clerk  and  sheriff  to  pay  over  their  fees  to 
connty  treasurer.  TKoflnoe  T.  Bd.  Om.  Marion  Oo, 
87-3SS,  '71. 


COMIXY  BETWEEN  THE 
8TAXE8. 

5111.  Comity  between  the  states  will  au- 
thorize only  common-law  rights,  or  rights  recog- 
nized as  existing  by  general  usage  of  civilized 
nations,  possessed  or  obtained  in  onestate,  to  be 
enforced  in  another.  Rights  conferred  by  stat- 
ute of  one  state  can  not  be  enforced  in  another. 
BudUetv.  EUert,  72-220,  '80. 

CommlsBlanerB  in  Partttlon.  See  Partition. 


COMMON  CARRIKt. 

L  ObHgaiion  to  Oarry. 

II.  £ta6ii%.  WkenAriaet. 

III.  Breads    Gmtmet  to  Cbny. 

IV.  LiainUiy.  Negligenee. 
V.  Exceptiona  to  Liability. 

VI.  Limttaiioa  qf  lAalnli^  by  Omtrtut, 

VII.  lAabUity  Determinedby  IMxvery. 

VIII.  Personal  Delivery  by  Carrier. 

IX,  Regvjaliona  by. 

X.  RuhipmetU.  Omneeting  lAnet. 

XI.  Auaekmeni  ^  FreiyM. 

XII.  Bight  to  Freightage. 

XIII.  OtBtier$hip  of  Fright. 

I.  Obligation  to  Carry. 

5112.  Befosal  to  transport  frel|rlits.  Action 
against  a  railroad  company,  by  ship^r,  for  re- 
fusal to  transport  freight  Complaint  all^^ 
defendants  operated  a  railroad  running  through 
plaintiff's  place  of  business,  to  another  point, 
holding  themselves  out  to  public  aa  oommon 
carriers,  for  hire,  between  such  points;  that  it 
was  duty  of  defendants  to  furnish  cars,  etc.^ 
when  requested,  for  hire ;  that  plaintiff,  relying 
on  his  right  of  transportation,  purchased  goods, 
and  demanded  transportation  to  such  terminus, 
being  ready  and  able  to  pay  customary  freight* 
that  defendants,  disregaroing  their  duties,  failed 
and  refused  transportation.  iffU/ on  demurrer, 
complaint  showed  a  sufficient  cause  of  action  er 
delietu,  and  not  ex  corUrae^  P.  (XASl.  L,  R.  Co. 
V.  Aforton,  61-539,  '78. 

5118.  Telegraph  companies.  Dntytotmns- 
mlt  messages.  It  is  the  dut^  of  a  telegraph 
company  (and  it  has  no  discretion),  to  transmit 
a  message  offered  for  transmission,  if  ezpr^ed 
in  decent  language  "  on  payment  or  tender  of 
the  usual  charge.'"  Morals  or  faith,  good  or  bad, 
of  any  party  seeking  to  send  a  messase,  is  not  in 
keeping  or  control  of  company  or  ner  agenta. 
W.  U.  Telearapk  Oo.  v.  Ferguson,  67-4»5,  77. 

5114.  If  message  is  expressed  in  indecent^ 
obscene  or  filthy  language,  company  will  he  ex- 
cused. Id. 

5115.  Doty.  Pleading.  It  is  not  necessair 
for  the  pleader  to  aver  nature  of  contract,  or  du- 
ties of  carrier.  Court  will  take  judicial  notice 
of  duties  which  ate  annexed  by  law  to  contract  to 
carry.  EtmuviUe  ACROky.  JDuitean,  28-441, 
'67. 

5116.  It  is  not  duty  of  common  carrier  to  re- 
ceive money  for  transportation,  unless  same  was 
properly  secured  and  addressed.  FStuenUd  T. 
Adama  Ex.  Co.,  24-447,  '66. 

5117.  Refusing  to  count  money  before  its  re- 
ceipt, creates  no  presumption  against  company. 
Id. 

5118.  A  receipt  by  company  to  sender,  for  a 
package  "  said  to  contain  "  a  certain  sum,  is  not 
prima  fade  evidence  of  cmunaU  receiTed.  Id. 

II.  UabOity  of  Carrier.  Whes  Arises. 

5119.  Ba^age.  A  porter  on  steam-boats, 

though  not  one  of  crew,  or  paid  by  carrier,  and 
receives  his  compensation  for  his  senrioes  from 
pns<tengers,  and  obtains  his  board  on  boats  by 
waiting  on  table,  is  an  agent  of  carrier  in  recriv- 
ing,  handling  and  caring  for  baggage  of  passen- 
gers^ as  carrier  must  provide  some  one  to  care 
for  it,  and  fare  paid  by  patuenger  includes  cbai^ 
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for  triDsportatioD  of  his  baggage.  The  carrier 
is  liable  lor  loss  of  baggage  received  on  boat  by 
porter.    Perkins  v.  Wright,  87-27,  '71. 

5120.  Delivery  or  goods  to^  and  reception 
by,  deck  bands  of  a  eteam^boat,  lu  not  sufficient 
to  charge  owners  as  common  carriers,  if  it  is  not 
shown  that  such  persons  were  authorized  to  re< 
ceive  freight,  or  that  same  was  delivered  to  them 
in  pursuance  of  some  special  contract  or  usage, 
or  that  carrier  or  his  agents,  for  reception  of 
freight,  had  been  expressly  notified  of  deposit  of 
goods  in  bis  steam-boat  Fordv.  MileheU,  21-54, 
%3.   Cf.  87-27,  '71.  2  5195. 

5121.  To  sustain  a  suit  against  a  carrier  for 
an  injary  to  goods  carried,  goods  must  belong 
to  BuintUT  at  time  of  injury.  Law  y.  Hatcher,  4 
HfT  364,  '37. 

5122.  Suit  by  A  against  owners  of  a  steam- 
boat to  recover  value  of  a  iHiekage  of  money,  in- 
trusted  by  him  to  clerk  of  boat  to  be  transported 
to  another  port-  ifeftf;  an  answer  averring  want 
<A  aathority  to  receive  and  carry  such  package, 
withoQt  compensation,  to  owners  of  boat,  and 
without  their  knowledge,  is  not  bad,  as  amount- 
ing to  general  issue,  tliere  being  no  averment  in 
complaint  that  defendants  wereengaged  iu  busi- 
ness of  carrying  packages  of  money  for  hire. 
Bdi;  liability  of  carrier  in  such  cases,  is  to  be 
determined  by  an  inquiij  into  nature  and  extent 
of  employment  and  business  in  which  he  holds 
tiiiDself  out  to  public,  as  engaged.  Hdd;  proof 
of  usage  of  clerks  of  such  boats  to  receive  and 
carry  such  packages  from  one  point  to  another 
without  hire,  in  expectation  that  sucti  boat  would 
be  preferred  by  parties  in  their  shipments  of 
freight,  is  insafficient  to  bind  owners.  (1)  Be- 
came no  certain  orfized  standard  of  remunera- 
U(Hi  is  shown,  nor  that  consignee  of  package 
wonld  be  liable  to  make  any  return  for  risk  and 
labor  incurred  ;  and  (2)  because  it  U  not  shown 
Hm  such  usage  had  grown  up  with  consent  of 
owners  of  vessels,  or  that  it  was  more  than  a  mere 
accommodation  usage.  C,  A  L.  M.  L.  Co.  v.  Boat, 
15-340,  '60. 

512S.  Express  companies  are  subjected  to  all 
the  rnponaibilities  of  common  carriers  of  goods. 
V,&Ex.Co.  T.  BuA,  S4-403,  '65. 

m.  Breach  of  Coatract  to  Carry. 

5124.  Liability dnriag carriage.  Inaction 
against  a  common  carrier  for  damages  in  refus- 
ing to  tnuBsport  grain,  it  is  proper  that  plaintifl 
■hoald  sliow  in  consequence  thereof^  sucn  grain 
heated  and  spoiled,  notwithstanding  heating 
process  was  inherent  in  nature  of  gram.  P.  C. 
i8LL.RCo.v.  MorUm,  61-539,  '78. 

5125.  Complaint  against  railroad  company 
lor  delay  in  receiving  and  tranaporting  live- 
stock, showed  relation  of  common  carrier  and 
Clipper  between  parties,  agreement  by  plaintif!' 
to  lumish  stock,  and  by  defendant  to  snip  such 
stock,  and  that  stock  was  furnished  and  part 
loaded.  Hdd;  good,  and  sufficient  considera- 
tion to  support  such  contract  is  shown.  PiU»- 
itrpk,  ete.,R.W.Gf.  v.  HoUowell,  66-188,  '79. 

.»126.  Failure  to  transport  freight.  Com- 

Siat  against  a  common  carrier  for  failure  to 
iver  freight  at  acertain  agreed  place  to  plaint- 
iff, must  snow  either,  (1)  that  nour  had  been 
transported  to  place  of  delivery  when  demand 
was  made;  or,  (2)  that  a  sufficient  time  had 
elapsed  for  Its  transportation  before  a  demand; 
or,  (3)  that  floor  had  been  converted  by  carrier 


to  its  own  use,  and  further  show  that  reasonable 
freights  and  chaiges  had  been  paid  or  tendered 
defendant.   J.  M.  &  L  R  Co.  v.  Oent,  85-39,  '71. 

5137.  Assumpsit  against  a  common  carrier 
by  water,  for  non-delivery  of  a  certain  quantity 
of  salt  and  steel,  etc.  Held;  as  action  was  not 
brought  until  two  years  after  defendant  had  re- 
ceived them,  it  was  no  defense  to  suit  that  river, 
on  which  goo<ts  were  to  be  carried,  was,  for  four 
months  after  they  were  received,  too  low  for 
navigation  of  defendant's  boat.  WaUaee  v.  Vigus, 
4  ml  260  '36. 

5 1 28.  Breach  of  contract  to  carry  freight. 
A  complaint  against  a  R.  R.  company  for  a 
breach  of  contract  to  furnish  necessary  cars,  and 
to  transport  certain  property,  need  not  allege  that 
defendant  had  ability  to  transport,  or  to  furnish 
means  to  transiiort,  property.  P.  G.  &  Si.  L.  R. 
Oi.  V.  Ha^  49-207,  '74. 

5129.  Action  against,  on  bills  of  lading. 
A  suit  against  a  carrier  for  a  breach  of  his  con- 
tract as  such,  should  be  upon  bill  of  lading,  un- 
der code,  where  such  a  bill  is  given,  and  em- 
braces terms  of  contract.  J.  <£  (Z  if.  Cb.  T.  JZnmny, 
18-518,  '59. 

IT.  Liability.  Negligence. 

6180.  Common  carrier  is  nof  bound  by  his 
general  public  obligation  to  provide  Other 
means  of  transportation  than  such  as  he  owns, 
uses  or  holds  out  to  public  on  his  own  route  for 
that  purpose.  P.  C.A  &.  L.  E.  Ch.  v.  Morion, 
61-539,  ^78. 

6181.  The  general  common  law  rule,  that  car- 
rier is  liable  for  all  losses  not  occasioned  by  act 
of  providence  or  state's  enemies,  does  not  include 
losses  from  ordinary  wear  and  tear  during  trans- 
portation, nor  from  ordinary  deterioration  in 
quantity  orquality,  nor  natural  tendency  to  dam- 
age, nor  ordinary  decay.  In  such  cases  carrier  ia 
not  responsible  on  his  implied  obligation.  P. 
C&SlL.  R.  Co.  V.  Morton,  61-539,  78. 

5132.  Negligence.  Presumption.  Proof  of 
an  injury  does  not  raise  presumption  of  negli- 
gence. But  proof  of  an  injury,  caused  by  a  col- 
lision of  a  vessel,  car  or  vehicle,  in  which  a  uas- 
senger  for  hire  is  beine  carried,  with  anotner, 
'  raises  a  presumption  of  negligence.  Surhck  v. 
Ailing,  4^184,  '73. 

5188.  If  one  of  two  boats,  owned  and  man- 
aged by  defendants,  violates  rules  of  navigation, 
and  thereby  causes  an  injury,  burden  of  proof  is 
on  defendant  to  show  no  negligence.  Id. 

6184.  <{nieret  Whether  owners  of  a  steam- 
lK>at  are  responsible  ascommon  carriers  for  dam- 
ages arising  from  sinking  of  a  fiat-boat,  while 
being  towed  by  them.    Neal  v.  ScoU,  25-440,  '65. 

5135.  Bnrden  of  proof.  The  following  in- 
struction yr&H  not  error:  "If  the  jury  find  from 
the  evidence,  that  the  employees  of  the  defend- 
ants, engaged  in  navigating  said  boats,  just  be- 
fore the  collision,  saw  each,  the  other  boat,  while 
thej  were  from  two  to  three  miles  apart,  and 
find  that  said  boats  were  accustomed  to  pass  at 
and  about  the  same  point;  and  find  that  the 
river,  at  the  point  of  collision,  was  wide  enough 
forsaid  boats  to  passwithout  danger,  with  proper 
care,  and  find  that  the  collision  did  occur  there, 
such  circumstances  tend  to  show  such  negli- 
gence, and  it  devolves  on  the  defendants  to  show 
that  the  collision  was  not  caused  by  their  neg- 
lect or  omission."  Sherlock  v.  Ailing,  44-184,  '73. 

6186.  Line  of  Iraats.  Two  boats  were  owned 
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by  defendant,  and  were  running  and  carrying 
passengers  between  two  points.  A  passenger  on 
one  was  killed  by  a  collision  with  other.  Defend- 
ants can  not  escape  by  showing  proper  care  and 
skill  on  part  of  their  agents  on  boat  in  which 
passenger  was,  when  it  was  guilty  of  negligence 
in  management  of  other.  Sherlock  v.  AUini/,  44- 
184,  '73.   Cf.  74-462;  75-542. 

5137.  DIUgrence  of  common  carriers.  Law 
imposes  on  owners  of  steam-boats,  engaged  in  car^ 
rying  passengers,  and  their  employees,  duty  of 
exercising  highest  degree  of  skill  and  care  in 
navigation  and  management  of  their  boats;  but 
they  are  not  insurers  or  bound  to  carry  passen- 
gers safely,  at  all  events.  As  carriers  of  goods 
they  are  insurers  or  ^arantors,  and  accident  is 
no  excuse.  As  carriers  of  passengers  they  are 
only  liable  for  negligence.  It  will  not  do  to  re- 
quire an  exercise  only  of  such  care  and  skill  as 
are  ordinarily  exercised  on  western  rivers.  Sker- 
lock  T.  Ailing,  44-184,  *73. 

S188.  Carriersofpassengera"  are  responsible 
for  the  slightest  neglect,  if  an  injury  is  caused 
thereby."  J<r/.  R.  Cb.  v.  HatOnda,  2S-228,  '66. 

51S9.  A  common  carrier,  or  a  private  person, 
who  undertakes,  for  liire,  to  carry  and  deliver 
goods  safely,  Is  bonnd  to  pnrsne  the  iisnal  and 
ordinary  roule.  .  If  he  unnecessarily  deviate 
from  that  route,  he  will  be  liable  for  any  iniury 
to  goods  which  maybe  thereby  occasioned.  Ttiw- 
ers  T.  Davmport,  7  Bit.  497,  '45. 

6140.  Aeommoncarrieris liable forchat;ge8 
under  the  following  bill  of  lading,  if  it  fails  to 
collect  charges  on  delivery  of  freight :  "  To  be 
delivered  without  delay,  etc.,  at,  etc.,  to  I.  N.  W,, 
or  assigns,  he  or  they  paying  freight  for  said 
goods,  at  the  rate  of  — ,  charges  payable  when 
collected  by  boat.  •  *  •  Charges  to  be  coliect- 
«d,  8274.00."   Meyer  v.  Lemcke,  81-208,  '69. 

5141.  If  a  R.  R.  company  receive  and  un- 
dertake to  carry  passengers  upon  a  freight  train, 
it  will  be  bound  by  all  obligations  of  a  common 
carrier  of  passengers  upon  a  regular  train;  but 
such  passenger  assumes  increased  risk.  0.<£Jf. 
Ji.  Co.  V.  Dickei-mn,  59-317,  '77. 

6142.  Such  carrier  is  an  insurer  of  passenger's 
safety  only  against  risks  caused  or  increased 
solely  by  its  own  negligence.  Q.R.&LR.  Co., 
T.  -Bowrf,  65-626,  '79. 

6148*  If  a  complaint  were  defective  for  want 
of  an  averment  of  meaning  of  letters  "C.  O.  D," 
snch  defect  is  reached  by  a  motion  to  make  more 
specific,  and  not  one  in  arrest  of  judgment.  U. 
&  Erprais  Co.  v.  Keefer,  59-263,  '77. 

5144*  Conrta  and  juries,  from  their  general 
information,  understand  what  is  meant  thereby. 
Id. 

6146>  Where  shipped  goods  are  marked  "  C. 

O.  D.,"  contract  of  common  carrier  is  not  only 
to  safely  carry  and  deliver  goods,  but  also  to 
collect  on  delivery,"  and  return  such  charges 
to  consignor.  Consignor  may  sue  where  neither 
{[oods  nor  charges  are  returned  to  hfm.  Id, 

T.  Ezceptions  to  Liability.  Act  of  Cod  and 
Pabllc  Enemies. 

6148.  Common  carrier  b  liable  for  all 
losses  of  freight  received,  except  such  as  are 
caused  by  act  of  Ood,  or  public  enemies ;  but  this 
rule  does  not  apply  in  case  of  a  breach  of  a  con- 
tract to  receive  and  convey  by  reason  of  a  mere 
delay  in  receiving  and  transporting  goods,  where 
delay  is  caused  by  unforeseen  and  unavoidable 


disaster,  or  by  accident  not  caused  by  n^ligence 
of  carrier,  or  by  thieves  or  robbers,  or  by  uncon- 
trollable mob.  A  delay  for  such  causes  would 
be  a  good  defense  for  a  breach  of  such  contract. 
A  carrier  is  not  an  insurer  against  unavoidable 
delay  fn  receiving  and  transporting  freight. 
PUtdmrgh,  etc.,  R  W.  Co.  v.  HoUoweU,  85-188,  79. 

5147.  To  make  a  public  enemy,  with  excep- 
tion of  pirates  on  high  seas,  his  government 
must  be  at  war  with  ours ;  and  mere  private 
depredators,  such  as  rioters,  thieves  and  robbera^ 
are  not  public  enemies.  Piktburgh,  elc,  R.  W.  Cb. 
T.iToflotMH,  66-188,  '79. 

6148.  Liability.  In  action  against  common 
carrier  for  delay  in  receiving  and  carrying  stockt 
answer  alleged  thatdelay  was  caused,  not  throagli 
negligence  of  defendant  or  its  agents,  but  solely 
by  an  armed  multitude  in  rebellion  against 
state,  which  neither  defendant  nor  state  coold 
control,  who,  by  force  and  arms,  drove  away  de- 
fendant's enj^neers  and  firemen,  and  thus  pre* 
vented  defendant  from  receiving  and  carrying 
plaintifT's  stock.  Hdd;  sufficient,  on  demurrer. 
TiWiburgh,  etc.,  R.  W.  Co.  y.  HolhweU,  66-138,  *79. 

6149.  A  common  carrier  is  not  liable  for  in- 
juries arising  from  act  of  God  or  public  enemies; 
and  by  phrase  "  act  of  God,"  is  meant  all  una- 
voidable or  inevitable  accidents.  An  exception, 
contained  in  a  bill  of  lading  of  a  common  car. 
rier  by  land,  "of  unavoidable  dangers  and  acci- 
dents of  the  road,"  is  not  a  restriction  of  his 
general  liability.  Walpole  v.  Bridga,  5  BU. 
223,  '39. 

6150.  Fact  that  common  carrier  has  reduced 
wages  of  its  em]jloyee$,  will  not  make  it  liable  for 
delay  in  carrying  goods  caused  by  a  mob  com- 
posed of  such  employees ;  neither  will  it  be  liable 
if  such  reduction  of  wages  was  unjust,  and  delay 
was  caused  by  employees  peaceably  assembling, 
after  they  had  refused  to  work  any  longer,  to 
petition  for  former  wages.  I^tUbargh,  dc.  Oo.  T. 
mUoweU,  66-188,  '79. 

TL  Limitation  of  Llabllitj  hj  Contraet. 

6161*  Megll^nce.  Rplief  against,  by  eoB- 
tract.  A  common  carrier,  by  contract  can  not 
exempt  itself  from  liability  for  loss  or  damages 
resulting  from  any  negligence  on  its  part.   O.  ^ 

M.  R.  Co.  V.  Se&y,  47-471,  '74  :  Miehigtm  5.<jfe2r. 
/.  R.  Co.  V.  Haiton,  87-448,  '71 ;  T.  R  A  C.  R.  Ok 
v.^«en,  81-394,  69.  Cf.  21-48  :  88-150.  (limwr 
V.  a.  L.  A.  <t-  T.  H.  R.  a.,  22-26,  '64;  Wr^ 
V.  Oaf  6-416,  '55.  Overruled  in  47-471.) 

5152.  See  g  5149,  and  RaUroads. 

6153.   The  same  liability  exists  when  passen- 
gers are  carried  on  free  passes.   O.  &  M.B*  Co. 
V.  Sdby,  supra  ;  OiBenwater  v.  M.  &  T.  R.  Oo, 
339,  '54 ;  f.G.R.Oo.y.  Mvndy,  21-48 ;  41-498. 

5154.  But  as  to  freight,  may  limit  by  con- 
tract its  common  law  liability,  for  losses  by  cas- 
ualties of  river  navigation  and  of  steam.  A^tama 
EjpreM  0>.  V.  Fendriek,  88-150,  '71. 

6155.  Limitation  to  their  liability  In  con- 
tracts must  be  reasonable,  and  not  work  a  snare 
or  fraud  upon  public.  Aaamt  Ex.  Cb.  t.  Reagan, 
29-21,  '67: 

6156.  A  limitation  in  relation  to  bama^ 
can  not  in  any  case,  apply  to  a  toss  resulting 
from  their  own  want  of  care.  /.  A  C.  R.  Co.  t. 
Cox,  29-360,  '68. 

5157.  If  such  liability  can  be  so  limited,  it 
can  only  be  by  exprm  contract.  Receiving  a  check 
for  baggage,  on  which  was  printed  in  red  letten,  a 
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aimitation  as  to  value,  which  passenger  could 
have  read,  raises  no  p/esumptioa  of  Buek  a  con- 
traeL  Id. 

51l»8.  It  seems  a  common  carrier  can  not 
limit  its  liability  a  usage  created  by  It.  or 
by  mere  notice,  limiting  its  authority.  E.  ae  O. 
S.  Co.  V.  Youna,  28-516,  '67. 

6159.  LiabUltj  for  bagwe.  Suit  by  A 
against  B,  proprietor  of  a  canal-boat,  to  recover 
Tsloe  of  a  carpet-bag  and  contents,  alleged  to 
have  be«n  lost  by  A,  while  in  B's  posaession  as 
a  cvmmon  carrier.  Facts :  A  went  aboard  B'b 
packet-boat  at  Ft.  Wayne,  on  W.  &  E.  canal, 
taking  with  him  his  carpet-bag,  containing 
clothing,  and  near  $4,000  in  gold.  He  paid  fare, 
-simply  as  a  passenger,  to  Lagro,  a  point  on  ca- 
aal,  depositing  carpet-bag,  with  luggage  of  other 
passengers,  oo  deck,  which  was  generally  used 
for  that  purpose.  On  arriving  at  Lagro,  the 
carpet-bag  was  missing,  and  it  was  afterwards 
found  in  the  canal.  The  gold  and  clothing  had 
been  taken,  and  circumstances  showed  that  they 
had  been  stolen.  There  was  evidence  tending 
-strongly  to  ehow  that  they  had  been  stolen  by 
■one  of  defendant's  boatmen.  A  made  no  com- 
manication  to  anr  officer  of  boat,  during  passage, 
■u  to  contents.  Boat  was  provided  with  a  small 
Esfe,  and  there  was  evidence  tending  to  show 
that  passengers  were  notified  to  have  articles  of 
value  placed  in  it,  or  keep  them  at  their  own 
risk;  but  on  this  point  evidence  was  conflicting. 
Boat  was  in  habit  of  carrying  freight,  hut  did 
Bot  book  or  check  baggage.  Affidavit  of  A  was 
admitted  on  trial,  to  prove  contents  of  carpet-bag. 
Verdict  and  judgment  for  amount  of  gold,  value 
■of  clothing,  etc.  Held;  delivery  by  A  was,  as  to 
carpet-bag  and  articles  of  ordinary  baggagecon- 
tained  in  it,  sufficient.  Held;  B  was  liable  for 
value  of  ordinary  articles  of  baggage,  but  not 
for  gold.   i>(«//e  V.  A'uter,  6-242, '56.  Of.  §5120. 

6160.  Common  carriers  of  passengers  are  not 
liable  for  articles  of  value  not  transported  to 
iBUpply  wants  of  traveler,  as  such,  on  his  journey, 
aiuf  not  made  known  to  carriers  or  their  agents, 
Dor  paid  for  as  freight,  but  put  aboard  convey- 
anceby  passenger  simply  as  baggage,  and  by  him 
-so  treated  on  journey.  Id, 

fil61.  Condition  as  to  time  to  prove  loss. 
A  common  carrier  agreed  to  carry  a  package  for 
-a  certain  distance  and  then  to  deliver -it  to  an- 
other common  carrier,  to  be  delivered  at  B.  The 
first  company,  by  terms  of  its  receipt,  was  not  to 
be  liable  for  loss  concerning  it,  unless  claim 
thnelor  should  be  made  in  writing  at  its  office, 
withtQ  30  days  from  date.  Said  receipt  shall 
-extend  to  and  inure  to  bene6t  of  said  second  cou- 

Einy,  or  any  company  assisting  first.  Action 
r  loss  against  second  company,  complaint  did 
notatle^  that  a  written  claim  for  loss  had  been 
made  within  said  time.  For  that  reason,  Hdd; 
tad.  U.  S.  Ex.  Co.  v.  Harrit,  61-127,  '75. 

6162.  Condition  nnreaaonable.  Same  con- 
dition was  held  void  in  s  case  where  it  was  un- 
teasonable  under  circumstances,  as  where  pack- 
age was  shipped  from  a  town  in  Indiana,  to  one 
in  Georgia.   Adams  Ez.  Co.  v.  Reagan,  29-21,  *67. 

6163.  Contract  against  liability  for  cer- 
tain losses.    A  railroad  company  agreed  to 

■  tarry  freight,  partly  by  water  and  partly  by  rail, 
«Mi  it  was  "especially  agreed  and  understood 
*wt  the  company  is  not  responsible  *  •  •  /or 
*M  or  Atmagt  on  tie  lakes  or  nven,  unless  it  can  be 
wwwQ  that  snch  damage  or  loss  occurred  through 
w  negligence  or  default  of  agents  of  the  com- 


pany." The  freight  was  safety  stored  on  a  wharf- 
tMjat  to  await  arrival  of  a  packet  to  be  carried  to 
its  dcijtination.  While  there  it  was  lost  by  sink- 
ing of  boat.  Held;  loss  was  not  within  excep- 
tion, and  company  vras  liable.  Si.  L.  &  S.  E.  a. 
Co.  V.  Smuck,  49-302,  '74. 

6164.  Contract.  Constrnctlon.  Uncertain 
contracts  of  common  carriers,  restricting  their 
liability  as  imposed  by  law,  must  be  strongly 
construed  against  them.  Id. 

YU.  LiabUity  Determined  by  DellTerjr. 

6165.  When  local  agent  of  acommon  carrier 
recognized  obligation  of  company  to  run  cars 
down  to  a  place  of  delivery  usual  for  consignee, 
and  agreed  so  to  do,  and  freight  on  cars  was  de- 
stroyed by  fire  before  such  agreement  was  carried 
out,  loss  must  be  borne  by  company.  P.  C.  <£  iS. 
L.  R.  Co.  V.  NoBk,  48-423,  '73. 

6166.  Liability  of  a  common  carrier  does  not 
terminate  until  goods  are  removed  from  cars  and 
delivered  to  consignee,  or  placed  in  warehouse 
provided  for  storing  such  freight;  but  we  think 
the  liability  of  carrier,  in  shipment  of  lumber, 
coal,  or  the  like,  would  terminate  in  absence  of 
a  contract  providing  otherwise;  when  car  is 
placed  where  such  articles  are  usually  unloaded, 
or  when  car  is  delivered  at  some  safe  place  des- 
ignated by  consignee,  and  notice  of  such  deliv- 
ery has  been  given.  The  car  so  placed  would  be 
equivalent  of  warehouse,  and  liability  of  a  ware- 
houseman would  attach.  P,  C.  &  L.  B.  Oa. 
V.  Nmh,  48-423,  '73. 

6167*  When  a  common  carrier  has  been  in 
custom  to  deliver  cars  at  or  near  place  of  busi- 
ness of  consignee,  it  will  be  presumed  that  con- 
tract of  shipment  is  made  in  view  of  and  in  ref- 
erence to  such  custom,  and  carrier  is  bound  to 
deliver  cars  at  usual  place.  P.C.A^L.B.  Oo, 
v.  Aa«A,  48-423,  '73. 

5168.  And  until  such  delivery,  company  is 
liable  for  loss  of  freight  or  lumber  shipped  if  de* 
stroyed  by  fire.  Id. 

6169.  A  B.  B.  company  contracted  for  hire 
to  carry  bajmige  to  A,  and  by  mistake  carried 
the  same  to  B,  where  same  was  stolen  while  in 
storage  in  depot  of  company.  Held;  liability  of 
company  was  not  ended  by  delivery  at  B.  Hddi 
company  was  liable  for  damage  sustained  by 
owner.  T.W.AW.B.ao.y.&moi>d,9l^9f 
'70. 

61 70.  C.  C.  are  liable  for  losses  occurring  from 
any  accident  during  transit,  except  such  as  re- 
sult from  acts  of  Ood  or  public  enemy.  Bantf 
mer  v.  T.  &  W.  R.  Co.,  25-434,  '65. 

6171*  A  common  carrier  delivered  a  package 
to  wrong  person.  Held;  whether  company  was 
bound  by  liability  of  a  carrier  or  that  of  a  ware- 
houseman, it  would  be  liable.  Am.  Ex.  Co.  v. 
Stack,  29-27,  '67.  Of.  48-27.  Am.  Ex.  Co.  v. 
F(eUher,  25-492,  '65  \  B.AO.  R.  Co.  v.  MeWkia- 
ney,  86-436, '71.  Cf.  48-596;  48-423;  a«-140. 

6172.  Termination  of  llabilltj.  Wherecon- 
signee  has  notice  of  situation  of  goods  at  place 
oi  delivery  and  pays  freight  thereupon,  and 
afterwards,  without  neglect  on  part  of  warehouse- 
man, goods  are  destroyed,  warehouseman  is  not 
liable.   A'.  A.&SR.Co.-v.  Campbell,  12-55,  '59. 

6178.  It  se«nis,  indeed,  that  payment  of  freight 
under  such  circumstances,  without  any  arrange- 
ment as  to  further  custody  of  goods  by  ware- 
houseman, is  equivalent  to  a  defivety,  so  far  as 
to  throw  we  risk  of  loss  upon  the  consignee.  Id. 
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5174.  Daty  to  dellTer.  Wliere  a  part  only 
of  property  transi>orted  by  a  common  carrier  is 
injured,  and  remainder  is  safely  carried  to  point 
of  destination,  consignee  or  owner  can  not,  in 
consequence  of  injury  to  a  part,  reject  part  un- 
injured, and  hold  carrier  liable  for  whole.  M. 
S.  A  N.  I.  R.  Co.  V.  Biveas,  18-263,  '59. 

5175.  Carrier  is  not  made  liable  for  whole  by 
a  failure  to  offer  to  deliver  uninjured  part,  A 
carrier,  by  railroad,  is  not  bound  to  make  per- 
sonal delivery  of  property  to  consignee,  nor  offer 
to  deliver  it.  Qtuxre,  whether  he  must  give  no- 
tice of  its  arrival.  Id. 

5176.  It  is  the  duty  of  consignee  to  repair  to 
depot  or  place  of  delivery  for  his  goods,  and  car- 
rier can  not  be  sued  for  non-delivery,  unless 
there  has  been  a  refusal  to  deliver  on  request.  Id. 

5177.  A  railroad  company,  according  to  con- 
tract, safely  carried  certain  freight  (whiskey) 
from  Cincinnati  to  Kokomo.   The  consignee  was 

not  there  to  receive  it.    It  arrived  at  K  at  8 

o'clock  in  the  evening,  and  agents  of  company 
stored  it  in  company  s  warehouse,  according  to 
custom  of  companv.  The  consignee  had  no  no- 
tice of  arrival.  Warehouse  was  securely  locked 
and  fastened,  and  left  for  the  night.  During  the 
night  an  unknown  person  effected  an  entrance 
and  bored  a  hole  in  the  barrel,  whereby  whiskey 
was  lost.  Held;  company  havingexercised  rea- 
sonable care  as  a  warehouseman,  was  not  liable 
for  loss,  a  is  C.  A.  L,  R,  Oo.  'f.  McCooL  26- 
140,  '66. 

5176.  Liability  and  deltrery.  Warehouses 
of  a  B.  B.  corajjany  are  proper  places  for  deliv- 
ery. When  freight  has  reachea  its  destination 
on  railroads,  transit  is  at  an  end,  and  when  it  is 
discharged  from  cars,  and,  in  absence  of  con- 
signee or  his  agent  to  receive  it,  is  safely  stored 
in  warehouse  of  com|>any,  liability  of  company 
as  a  common  carrier  u  then  tenninated,  witnou't 
notice  to  consignee  of  its  arrival.  Character  of 
warehouseman  then  attaches,  and,  for  a  reason- 
able time  without  charge,  company  is  only  liable 
for  want  of  that  degree  of  care  incident  to  that 
relation.  Bansmer  v.  T.&W.R.  Co.,  25-434, '65. 

5179.  After  arrival  of  goods  at  their  destina- 
tion, S.  B.company  informed  the  inquiring  con- 
signee that  they  had  not  arrived.  Goods  were 
placed  in  a  warehouse,  and,  without  any  negli- 
gence, were  destroyed  by  fire.   The  falsehood 

Sroduced  loss,  and  S.  C.  will  not  disturb  a  ver- 
ict  of  a  jury  against  company.   Jiff.  R.  Oo.v. 
CbflOB,  29-498,  '68. 

YIII.  Personal  DeUvery  by  Carrier. 

5180.  Fersonaldelivery  of  packages  "  sent  by 
express  "  is  one  of  duties  of  carrier  as  such.  Lia- 
bility of  carrier  is  that  of  an  insurer.  The  con- 
signee can  not  knowingly  prolong  such  liability, 
by  putting  it  out  of  power  of  carrier  to  terminate 
it,  by  preventing  a  delivery  to  him,  either  by 
design  or  to  promote  his  convenience  or  interest. 
If  consignee,  by  his  absence  or  otherwise,  pre- 
vents a  delivery  at  usual  time  and  ^lace,  he  <ioes 
not  dischai^  carrier  of  all  liability,  but  ends 
its  liability  as  carrier,  whose  liabili^  then  con- 
tinues as  a  bailee  and  warehouseman,  and  is  re- 
Bponsible  only  for  such  reasonable  care  as  pru- 
dence would  dictate.  Admm  Ex.  Oo.  t.  DarneU, 
81-20,  '69. 

5181.  Delivery  of,  and  liability  for, 
fk^ifflltg*  An  express  company  kept  an  agent 
and  office  at  W.,  and  consignee  of  package  of 


bonds  lived  there.  W,  .was  a  small  village  to 
which  valuable  packages  were  seldom  sent,  and 
business  of  company  would  not  justify  it  in  keep- 
ing a  large  iron  safe,  and  it  did  not  keep  Bucn. 
Consignee  knew  all  such  facts,  and  also  that  by 
due  course  of  transmission  after  delivery  or 
consignor  of  package  to  company,  it  would  reach. 
W.  at  noon.  May  11,  '66.  At  such  time  package- 
safely  arrived  at  W.  and  was  ready  for  delivery, 
but  consignee  was  absent  from  home  during  all 
that  day,  and  had  no  agent  there;  so  that  de- 
livery could  not  be  made  to  him,  which  com- 
pany was  ready  and  willing  to  do.  Company 
on  that  day  placed  package  in  a  good  and  secure- 
iron  safe  of  H.,  a  respectable  and  responsible 
merchant  of  W.  and  caused  safe  to  be  securely 
locked  in  a  secure  place  of  deposit.  During  that 
night  safe  was  opened  by  burglars  and  bonds 
stolen,  and  company  could  not  deliver  them  to 
consignee.  Held;  company  at  time  was  respon- 
sible for  only  reasonable  care,  and  it  had  exer- 
cised such  care,  and  was  relieved  from  liability.- 
Adamii  Kx.  Co.  v.  IkameU,  81-20,  '69. 

5182.  Telegraph  companies.  GomplidHt» 
A  complaint  for  a  breach  of  contract,  to  deliver 
a  message,  a^inst  a  telegraph  company,  as  a 
common  earner  under  statute,  need  not  all^^ 
that  transmission  of  message  was  paid  for.  W. 
U.  T.  Co.  V.  Meek,  49-53,  '74. 

5183.  Telegraph  companies.  Kon-delivery 
of  mesMf  res.  A  telMfraph  company,  under  the 
statute,  is  liable  to  the  sender  of  a  message  in 
amount  of  statutory  penalty,  for  non-delivery  of 
message,  though  negligent  act  causing  nou'de- 
livery  occurred  in  another  state.  W.  U.  T.  Co. 
V.  HamiUon,  50-181,  '75.  (f.  R.  S.  '81,  4176.) " 

5184.  Wrong  delivery.  Action  against  ex- 
press company,  for  money  intrusted  to  it  by 
plaintiff  to  deliver  to  another,  and  alleged  to- 
nave  been  lost.  Jury,  with  general  Terdict  for 
plaintiff,  found  speciallv,  in  answer  to  interrog- 
atories, that  money  had  been  received  by  agent, 
of  company  to  deliver  to  consignee,  and  that, 
package  containing  it  had  been  delivered  by 
another  agent,  with  seals  unbroken,  but  to  one 
not  consignee.  Held;  such  answers  consistent 
with  general  verdict.  Monroe  t.  Adamt  Expreu 
Co.,  ftS-^,  78. 

5185.  When  freight  has  arrived,  and  has  been 
unloaded,  and  has  been  placed  ready  for  deliv- 
ery to  consignee,  who  has  been  notified  of  its 
arrival,  liability  of  carrier,  as <nw&,  ceases.  If.  A. 
dcS.  R.Co.  V.  CnmpbeU,  12-55,  '69. 

5186.  An  allegation  that  the  company  de- 
posited a  money  package  in  safe  in  company  »■ 
office,  in  which  otner  such  packages  received  by 
company  were  depo8ited,and  safe  securely  locked, 
where  it  rcmainra  until  same  was  stolen,  by  en- 
tering burglars,  without  knowledge  of  company,, 
does  not  show  reasonable  care.  Amerteaa  Ex.  (A>- 
V.  Hoekd,  80-250,  '68. 

IX.  RegalatliHU  l»7  Carrier. 

See  SaUroada. 

6187.  A  public  carrier  has  a  r^bt  to  make- 
such  rules  and  regulations  as  it  may  deem  best 
for  itself  and  public,  and,  by  its  advertisments,.  ■ 
does  pledge  itself  to  public  to  act  accordingly.  * 
Ohio  4  Missmippi  R.Co.  v.  Hattm,  80-12, '77. 

5188,  Regulations.  Condnctor.  The  duty 
of  conductor  is  to  run  trains  according  to  public 
arrangements  and  regulations,  and  ne  has  no> 
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power  to  eliange  them.   Ohio  A  Mat.  B.  Oo.  t. 
MaOom,  60-12,  77. 
6189.  Common  carrier  of  passeagrers  may 

ducriminate  in  its  fares  in  favor  of  those  who 
purchase  tickets  before  entering  train.  J.  R.  Co. 
V.  Rogm,  28-1,  '67;  /.  P.  &  C.  R.  Co.  v.  Rintad, 
40-293,  '74;  T.  W.  &  W.  R  Co.  v.  Wrighl,  68- 
586,  '79. 

5190.  ^t  where  a  passenger  applies  to  proper 
officer  for  a  ticket,  and  without  fault  is  unaole 
to  procure  one,  the  coinpaov  have  no  right  to 
demand  of  him  additional  fare,  but  he  is  enti- 
tled to  be  carried  to  his  destination  at  regular 
ticket  rates;  and,  if  under  such  circumstances, 
is  expelled  from  cars,  he  is  entitled  to  exemplary 
damages,  etc.    J.  R.  Co.  v.  Rogers,  88-116,  '71. 

X.  Re^ipment.  Connectinff  Lines. 

£191.  Implied  obligation  of  a  common  car- 
rier, arising  from  his  relation  to  public,  is  lim- 
ited by  termini  of  his  own  route;  and  mere 
connection  with  other  routes,  which  he  does  not 
own,  operate  or  control,  will  not  make  him  a 
common  carrier  over  such  connecting  routes. 
P.CASlL.  R.  Oo.  V.  Morion,  61-539,  '78. 

sl92.  A  failure  to  deliver  goods,  by  express 
oU%atloa  of  such  carrier,  can  be  excused  only 
I7  act  of  proTidence  or  state's  enemies.   Id.  t 

619S.  Loss  of  freight.  Action  by  consignor 
of  freight  against  a  common  carrier,  to  recover 
for  loss  of  property,  destroyed  after  a  reshipy- 
ment  and  while  in  care  of  another  common  car- 
rier, which  second  common  carrier  was  assisting 
fiist  in  carrying  freight  to  its  destination.  The 
second  carrier  was  unable  to  find  consignee  at 
place  of  destination,  and  there  being  at  such  place 
BO  saitahle  place  to  store  goods,  returned  same 
to  its  starting  place,  and  toere  safely  deposited 
goods  in  good  order,  until  owner  or  consignee 
might  be  communicated  with  ;  while  so  stored 
they  were  destroyed  by  fire,  and  while  second  car- 
rier was  n^li^ntly  endeavoring  to  communi- 
cate with  consignor.  Held;  first  carrier  is  not 
released  from  his  contract  by  resliipment  or  neg- 
ligence of  second  carrier,  though  no  direct  n^- 
Ugenoe  ckn  be  chanced  to  him,  and  he  Is  liable 
for  loss.  Green  A  Barren  River  Navigaiion  Co.  v. 
JfenAofl,  49-596,  '74. 

S194.  Dnty  of  carrier.  Failure  to  dellrer 
freight.  When  a  common  carrier,  after  a  rea- 
Bonable  inquiry  and  search,  can  not  find  consignee 
or  owner,  or  anv  one  authorized  to  receive  goods 
at  point  of  delivery,  he  may  store  goods  with  a 
K^XKuihle  warehonseman,  at  place,  and  give  no- 
tice ts  soon  as  practicable  to  owner  or  consignee ; 
or  he  may  return  them  until  a  delivery  may  be 
luul  there,  or  at  some  safe  place  nearest  to  their 
destination.  ItL  CI.  C.  &  C.  A.  L.  R.  Co.  v.  Mc 
CW,  26-140,  '66 ;  Am.  Ex.  Co.  v.  StMk,  29-27,  '67 ; 
P.CASLL.  R.a.y.  Ntah,  48-423.  '73. 

M95.  Fallnre  to  dellrer.  Where  goods  are 
delivered  to  a  carrier,  and  they  are  not  trans- 
ported according  to  his  undertaking,  but  are  in- 
land or  destroyed,  rule  of  damages  is  the  value 
^  goods  at  place  to  which  they  were  to  be  car- 
ried, less  freight.  Qtuert:  whether  a  railroad 
company  receiving  goods  directed  to  a  point  be- 
yond terminus  of  their  route  is  liable  for  such 
damages  at  point  to  which  goods  are  directed. 
M.S.&N.I.R.  Co.  V.  Owter,  18-164,  '59. 

fil96.  A  delivered  to  U.  S.  Ex.  Co.  a  package 
to  be  transported  to  a  point  not  on  route  of  that 
oompuiy.  The  package  was  transported  by  com- 


pany to  point  nearest  to  place  of  destination,  and 
there  delivered,  as  was  customary,  to  proprietors- 
of  a  line  of  stages,  known  as  "Winslow's  Ex- 
press," to  be  carried  to  its  destination.  The  re- 
ceipt given  by  U.  S.  Ex.  Co.  stipulated  that  com- 
pany undertook  to  forward  the  package  to  point 
nearest  to  its  destination  reached  by  that  com- 
pany, and  that  company  should  be  held  liable- 
as  forwarders  only.  Package  was  lost  while  in 
custody  of  Winslow's  Express.  Suit  by  con-' 
signees  against  the  U.  S.  ETz.  Co.  Held;  an  ex- 
press company  may  become  liable  as  a  common 
carrier,  though  it  has  not  complied  with  require- 
ments of  section  2  of  "act  declaring  express  com- 
panies to  be  common  carriers."  Held;  the  U.  8. 
£)x.  Co.  was  only  bound  to  transport  package 
safely  to  point  on  its  line  nearest  to  place  of  des- 
tination, to  be  forwarded,  and  having  done  this, 
that  company  was  not  responsible  for  its  subse- 
quent loss.    U.8.Ejt.Co.  Y.  Bvth,  tir-m,  '66. 

XI.  Attachment  of  Freight. 
5197.  A  eomuon  earrler  is  excused  l^m; 

llftblUtffor  not  carrying  and  delivering  freight^ 
when  it  has  been  seized  by  virtue  of  legal  pro- 
cess, attachment,  etc.,  and  taken  out  of  its  pos- 
session, without  any  act,  fault  or  connivance  on 
its  part,  proint^etf,  carrier  gives  immediate  notice 
to  owner  of  same.  0.  &  M.  R.  Oo.-7.  YtAe,  fil- 
ial, '75. 

XU.  Right  to  Fre^Mage. 

&198.  Loss  of  cai^.  Where  carriers  con- 
tracted to  take  a  cargo  of  fiour  from  Madison, 
Indiana,  to  Kew  Orleans,  in  a  sonnd  boat,  etc., 
and  deliver  it  to  consignees,  unless  prevented 
by  inevitable  accident ;  and  on  delivery  shippers 
were  to  be  bound  for  freight;  but  boat,  l^fore 
starting,  sank,  and  caivo  was  damaged ;  where- 
upon the  insurers  took  possession,  and  paid 
charges  for  rescuing  it;  and  shippers  brought 
suit  against  carriers  for  damages.  Held;  car- 
riers had  no  right  to  a  re-delivery  of  goods  to- 
enable  them  to  earn  frei^^lit.  They  could  not  have 
recovered  freight,  even  if  they  had  kept  posses- 
sion of  cai^o  and  delivered  it  in  its  damaged 
condition;  nor  could  they  recoup  charges  for 
freight.  They  could  not  claim  to  carry  goods, 
to  their  original  destination,  with  a  view- 
to  a  reduction  of  damages  for  which  they 
would  be  held  liable,  unless  they  showed,  at  time 
of  demanding  a  delivery,  that  they  were  suita- 
bly prepared  to  transport  them.  The  evidencfr 
not  being  in  record,  it  will  be  preenmed  that  in- 
struction of  court  below  was  correct,  and  that 
evidence  did  not  show  that  carriers  were  pre- 
pared to  transport  jpx>ds.  If  goods,  from  inju- 
ries received,  and  their  perishing  condition,  could 
not  safely  be  sent  forward,  snippers  were  not 
bound  to  re-deliver  them.  Rogen  v.  WeaL  9- 
400,  '57. 

5199.  AsBumpeit  on  following:  "Clinton, 
March  19,  '47.  We  agree  to  pay  T.  J.  S200,  oa 
account  of  freight  to  be  taken  from  this  place  to 
New  Orleans,  by  S.  C.  To  be  paid  after  said 
freight  is  delivered  at  New  Orleans,  as  per  con- 
tract with  C.  By  order  of  said  C.  J.  D.  &  Co."" 
Held;  J.  could  not  recover,  unless  C.  had  com- 
plied with  his  contract  If  C.  carried  goods  part 
wuy,  and  turned  them  over  to  a  stranger,  plain- 
tiff can  not  recover.  MeOrmor  t.  /oAnwn.  2— 
70,  '60. 
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fiSOO.  A  undertook  with  B,  for  a  certain  ram, 
!to  transport  from  Covington,  Ind.,  to  New  Or- 
leans, 3771  bushels  of  com,  to  be  delivered  at 
latter  place,  without  delay,  to  C,  or  his  assies, 
in  like  ^ood  order,  unavoidable  dangers  of  nver 
■navigation  or  fire  excepted.  The  boat,  when 
within  about  250  milee  of  New  Orleans,  sank,  and 
whole  cargo  was  lost.  Held;  A  could  not  re- 
cover freight,  or  any  part  of  it  HoUxday  v.  Cbe, 
'51. 

Xni.  Ownership  of  Freight. 

6201.  Ownership  of  propertj.  Consignee. 

A  purchased  property  of  B,  who  delivered  game 
to  a  railroad  company  for  transfer.  Company 
«}cecutcd  bill  of  lading  to  A.  Held;  action  could 
be  maintained  bv  A,  on  bill  of  lading.  0.  tE  M. 
Ji.  Co.  y.  Yohe,  5'l-181,  '7&. 

5202.  Without  establishing  loss  nf  originals, 
and  proving  that  notice  has  been  given  to  oppo- 
site party  to  produce  duplicates  of  same,  which 
are  m  his  possession,  copies  of  bills  of  lading, 
issued  by  a  common  carrier,  are  not  competent 
evidence  to  establish  delivery  of  goods,  for  value 
of  which  suit  is  brought.  MeMatein  t.  Weaiim, 
44-270,  78. 

fiSOS*  Bill  of  lading.  Asslgament.  Prop- 
«rtf  In  a  cargo  may  pass  hj  delivery  without 
indorsement  of  bill  ol  lading.  A  formal  assign- 
ment is  not  necessary.  J*.  M.  &  I.R.  Co.  v.  imn, 
46-180,  74. 

6204.  Conditions.  Transferor.  Liability  of 
•carrier.  The  agreement  in  a  bill  of  lading  on 
part  of  common  carrier,  to  deliver  cargo  to  con- 
signee "upon  presentation  of  the  duplicate  here- 
oV'  establishes  fact  that  consi^ors  were  owners 
■of  caigo,  and  when  carrier  delivered  cargo  with- 
out presentation  of  any  bill,  she  becomes  liable 
to  consignors,  without  reference  to  reasons  which 
induced  the  consignors  to  have  such  conditions 
inserted  in  bill.  Id. 

6205.  If  such  condition  wasnotin,titlewould 
be  in  consignee  on  delivery  to  carrier.  McEvxn 
T.  J.  M.AJ.R.  Co.,  88-368,  '70. 

6306.  Title  to  fk-elght.  Non-delivery.  In 
an  action  by  consignor  of  goods  shipped,  against 
.a  common  carrier  for  damages,  for  non-delivety 
of  goods  to  consignee  at  place  stipulated  in  con- 
tract, complaint  must  allege  that  plaintiff  was 
owner.  Legal  presumption  is  that  title  to  prop- 
erty vested  in  consignee,  and  common  carrier 
had  a  right  to  relv  on  such  presumption.  Penn- 
jyfwmto  Co.  v.  Holderman,  69-18,  79.  Cf.  Mad., 
.etc,  R.  Co.  V.  miteael,  11-65,  '68. 

6207.  Under  such  presumption,  carrier  could 
■deliver  the  property  to  consignee  at  some  other 
place,  under  an  agreement  with  consignee.  Id. 

5208.  If  complaint  fails  to  show  that  carrier 
had  notice  of  title  bein^  in  consignor,  or  want 
of  title  in  consignee,  it  is  bad;  especially  if  it 
does  not  aver  that  propertv  was  not  delivered  to 
consignee  at  any  other  place  than  place  men- 
-tioned  in  contract,  the  consignee  could  waive 
place  of  delivery,  ^eim^vmia  Co.  v.  Hijbkrman, 
■69-18,  79. 

5209.  As  a  general  rule,  an  action  against  a 
•carrier  for  loss  of  goods  sent  by  vendor  to  ven- 
•dee,  must  be  brougnt  in  name  of  consignee,  for 
the  law  infers  that  by  delivery  to  carrier  goods 
become  property  of  consignee,  and  this,  thou^ 
consignor  pay  freight;  but  where,  by  agreement 


between  vendor  and  yendee,  goods  did  not  be- 
come property  of  latter,  and  lie  was  at  no  risk 
in  regard  to  them  until  they  actually  reached 
him,  consignor  should  sue.  JIf.,  ef&,  B.  Co.  y. 
WhiUtel,  11-55,  '68. 

6210.  A  bill  of  lading  with  no  qualifying 

terms,  is  prima  facie,  but  not  conclusive,  evidence 
that  goods  consigned  belong  to  consignee,  and 
consignor,  in  an  action  against  carrier  for  their 
loss,  may  introduce  it  to  prove  delivery  of  goods, 
and  may  then  show  by  parol  that  goods  belong 
to  himself,  and  not  to  consignee.  Ifarrtson  t. 
Hirwn,  4  Blf.  226,  '36. 

5311.  To  recover  ralne  of  a  lost  tmnk, 

ex  parte  affidavit  of  plaintiff  is  not  competent  to 
prove  contents,  but  plaintiff  himself  would  be  a 
competent  witness.   1.  C  M.  Co.  v.  OvUde^  10- 

83,  '62.  - 

6212.  Articles  for  use  at  end  of  a  joarDey,or 
during  a  temporary  stay  at  a  place,  are  as  prop- 
erly baggage  as  those  actually  used  in  transit ; 
this  includes  an  opera  glass.  T.W.&W.B.O0. 
V.  Hanmond,  88-379,  '70. 


COBKMON  ULW* 

5218.  The  common  law  of  England,  and  acta 
of  parliament  of  a  general  nature  in  aid  thereof, 
prior  to  fourth  year  of  James  I.,  are,  no  statute 
contravening,  in  force  in  Indiana  when  applica- 
ble ;  courts  will  modify  to  suit  requirements  of 
our  condition.  Hatemn  v.  Coffman  et  aL,  28-220, 
'67  ;  Sleveimm  v.  Cloud,  5  Blf.  92,  '39. 

5214.  Presumption  is  that  law  prevailing  in 
a  foreign  state  is  common  law.  BxUemm  v.  Oar- 
reU,  6fr-128,  '77;  Engler  v.  EUis,  16-475,  '61; 
Sloul  V.  Wood,  1  Blf.  71,  '20;  TUm  v.  Scantling^ 
4  Blf.  89,  '35 ;  Johnson  v.  Chambers,  12-102,  '69; 
Bueidngknuaev.  Gregg,  19-401,  '62;  Sckurman  T. 
MaHey,  29-458,  '68;  MendenkaU  v.  Gately,  18- 
149, '62.    Cf.  10-28;  9-212;  8-463;  11-398. 

5215.  Law  merchant.  The  UxvuraUoria  is 
part  of  common  law,  and  governs  bills  of  ex- 
change, but  does  not  apply  to  promissory  notes. 
Mix  v.  StaU  Bank,  18-621,  '59;  PaUeraon  v.  Car- 
reli,  60-128,  '77. 

'5216.  Ecclesiastic  conrls.  ThesUtutesof 
England,  on  subject  of  ecclesiastic  courts,  are 
not  in  aid  of  common  law,  but  rather  in  deroga- 
tion of  it ;  and  are  loci^  to  that  kingdom,  and 
not  in  force  here.  Here  there  is  no  conflict  of 
jurisdiction  between  courts  of  one  class  and 
other.  All  wrongs  are  redressed  and  remedies 
furnished  in  civil  tribunals.  Short  v.  Stotla,  6^ 
29,  77. 

6217.  Marriage.  An  action  will  lie  for  dam- 
Mies  for  breach  of  contract  to  marry  in  this  state. 
The  common  law  of  England  authorizes  such  an 
action,  and  did  longpnor  to  time  when  ecclesi- 
astical conrts  had  jurisdiction  of  matter  concern- 
ing marriage.  Short  v.  StoUs,  58-29,  '77. 

6218.  At  common  law,  the  christian  nb- 
bath  was  a  day  on  which  no  judicial  proceed- 
ings could  be  had.    Kiger  v.  Coals,  18-163,  '62. 

5219.  For  causes  for  which  a  writ  of  prohi- 
bition may  be  allowed,  court  must  look  to  com- 
mon law.  Bd.  Corn's  Jasper  Co.  v.  Spider,  18- 
236,  '59. 

6220.  An  action  In  rem  would  not  He  at  com- 
mon law.  OopUager  t.  Sfeam-boai  David  QHmHf 
14-480,  '60. 
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6221.  Under  R  8.  '52,  C.  P.  have  original,  ex- 
Kijisivetjuntdiction  in  all  suits  involving  validity 
of  vills.  The  revision  of  '43  gave  to  C.  C.,  in  ex- 
ercise of  their  chancery  powers,  concurrent  juris- 
■diction  with  probate  courts  in  contestation  of 
Talidity  of  wills,  bv  express  enactment.  (R.  S. 
'43,  p.  499.)  Ooodrich  v.  fWy,  16-392, '60.  [v.  R. 
S.'81,  2580.) 

I»S22.  Sale  of  realty  of  decedent.  Excla- 
^ve  jurisdiction  is  conferred  upon  court  to  order 
sale  of  real  estate,  and  power  to  make  order, 
carries  with  it  right  to  determine  title  of  the  de> 
•cedent.    Qamnv.  Gmj/rfon,  41-559,  73. 

62SS.  If,  after  sale,  heirs  appear  and  object 
to  its  confirmation,  having  had  only  constnic- 
tive  notice  of  pendency  of  petition,  adjudication 
«f  court  as  to  title  of  land  sold  is  binding  on 
tbem.  Id. 

&224.  Oomnon  pleas  eonrt  has  such  joris- 
diction,  and  adjudication  is  binding  on  heln  in  a 
collateral  proceeding.  Id. 

C.  F.  C.  have  not  jurisdiction  under  R. 
S.  '52,  over  offenses  committed  before  act  estab- 
lishing said  courts  took  effect.  State  v.  Nolanf  4- 
508  '53 

622e.  Act  of  March  4, '83  (2  G.  A  H.  626), 
confers  upon  G.  P.  C.  coBcnrrent  jniisdletlon 
wltilC>C>  in  all  complaints  for  bastardy.  Oun- 
ninghcm  v.  ^SSrafe,  86-373,  '71. 

6227.  C.  P.  C.  has  jurisdiction  to  enforce  a 
vendoi's  lien  on  real  estate  for  unpaid  purchase 
monev.  To  deprive  it  thereof,  on  ground  that 
question  of  title  of  real  estate  is  involved,  that 

auestion  must  be  principal  thing  to  he  involved. 
emuon  v.  WalA,  80-167,  '68.  Cf.  BourgeOe  y. 
SMnger,  80-296,  '68. 

6228.  C.  P.  C.  has  not  jurisdiction  of  an  ac- 
tion to  foreclose  a  mortgage  for  1,000  dollars  or 
more.-  BtOer  v.  StaU  Bani  11-382,  '58. 

6229.  C.  P.  C.  has  original,  but  not  excln- 
sire  jariadietion,  of  all  misdemeanors^  except 
those  of  which  Justices  have  exclo^ve  jnrisdic- 
tion.   fofcy  v.  State,  9-363, '57. 

6280.  In  suit  in  C.  P.  C.,  when  title  to  retfl 
estate  comes  in  (question,  jurisdiction  fails  and 
cause  should  be  dismissed.  IHxon  v.  Hill,  8-147, 
'56. 

6281.  C.  P.  C.  can  not  try  an  iBsne  InvolTlng 
title  to  real  estate,  arising  upon  an  application 
'  for  an  injunction,  which  issue  ma^  be  raised  by 

a  general  traverse,  when  complaint  avers  title 
to  land  in  plaintiff.  OUy  Lamaeeo  v.  Brinha^/er, 
12-349,  '69. 

6282.  Title  to  land.  A  sued  B  and  C  in  C. 
P.  C,  allying  that  he  held  a  judgment  against 
D,  which  was  a  lien  on  certain  real  estate  be- 
lon^ng  to  D;  that  B  also  had  a  judgment 
against  D,  which  was  a  prior  lien ;  that  B  sued 
oat  an  execution,  and  placed  it  in  hands  of  C, 
the  sheriff,  who,  by  fraud  and  collusion  with  B, 
Mid  the  real  estate'without  advertising  it,  accord- 
ing to  law,  and  thatBbecame  purchaser.  Prayer, 
that  sale  be  set  aside  as  fraudulent.  Hdd;  title 
to  real  estate  being  directly  in  issue,  the  court 
had  nojnrisdiction.  Qark  v.  Trovmger,  8-334,  '56. 

6288.  Title  to  land  at  issue.  In  an  action 
ior  specific  performance  of  a  contract,  for  the 
sale  of  real  estate,  the  demurrer  to  complaint 
raised  only  question  whether  purchase  mone^  had 
been  paid.  Hdd  ;  title  to  realty  is  not  in  issue, 
and  jnrisdicUon  of  court  not  quesUoned.  Snide- 
mm  T.  Binktr,  42-223,  '73. 


6284.  When  a  complaint  seeks  to  snbjeet  an 
eqidtable  Interest  in  land  to  payment  of  ptain- 
titt's  claim,  and  defendanbt  were  defaulted, title 
to  realty  was  not  in  issue,  and  C.  P.  bad  juris- 
diction.   Maey  v.  Allee,  18-126,  '62. 

5235>  When  a  complaint  is  simply  to  com- 
pel a  discovery  of  an  interest  of  defendant  in 
certain  described  land,  in  proceeding  supple- 
mentary, the  G.  P.  court  has  jurisdiction.  Car- 
penter T.  FonMOten,  20-50,  '63. 

6286.  Title  to  land  In  Issue.  When  title  to 
real  estate  is  sole  or  principal  thing  sought  to 
be  determined,  C.  P.  court  has  nojnrisdiction; 
but,  where  it  is  not  chief  purpose  of  action  to 
determine  title,  and  question  only  rises  inci- 
dentally, jurisdiction  exists.  Wolcott  v.  Wigton, 
7_44,  '55;  CktrpeiUer  v.  Vanseoim,  20-50,  '63; 
Fleming  v.  Fbtt^,  14-486,  '60 ;  Thompson  v.  MiUt, 
89-621  '72. 

6287.  It  has  jnrisdicUon  of  an  action  to  have 
satisfaction  entered  of  a  mortgage.  Inline  v.  L, 
E.&L.R.  a.,  81-283,  '69. 

6288.  It  has  power  to  determine  title  tomort- 
gaged  premises  in  a  proceeding  of  foreclosure. 
Ewing  v.  Fiiltenm^  86-326,  '71 ;  Denny  v.  Gneter, 
20-20,  '63;  Tmer  v.  Mitduil,  18-530,  '69. 

6289.  Ouster  of  jurisdiction.  Where  plain- 
tiff averred  title  in  premises  injured  by  an  alleged 
nuisance,  and  defendant  answered  bjr  a  dental, 
and  plaintiff  offered  his  title-deeds  in  proof  of 
issue.  Held  ;  C.  P.  C.  was  ousted  of  jurisdiction, 
though  perhaps  it  was  not  necessary  for  plaintiff 
to  have  averred  title  in  himself,  for  purposes  o{ 
this  suit.    CVwnwca  v.  Zoiw,  14-234,  '60. 

6240.  C.  P.  C.  has  Jarisdictlon  to  appoint, 
in  a  proper  case,  a  commissioner  to  make  a 
deed  in  discharge  of  a  title-bond  of  a  decedent 
OoitMT  T.  ^mtcit,  18-463,  '59. 

6241.  Jurisdiction  to  grant  Ii^nnctlons 
was  expressly  conferred  on  C.  P.  C.  by  sec.  21,  2 
G.  &  E.  25,  and  where  the  declared  object  of  an 
action  is  only  to  obtain  an  injunction,  such 
court  had  power  to  try  all  merely  incidental 
questions  arising.  Bpt  t.  H^B^i^,  62-4,  '78. 
(r.  R  S. '81,  1147.) 

6242.  Where  answer  in  action  on  an  injunc- 
tion bond,  showed  that  complaint  in  injunction 
suit  averred  that  plaintiff  therein  was  owner  of 
real  estate  about  to  be  injured.  H^;  not  suf- 
ficient to  show  that  title  to  real  estate  was  in 
issue,  within  meaning  of  act  defining  jurisdic- 
tion of  C.  P.  C.  Id. 

6248.  C.  P.  C.  had  Jurisdiction  to  order 
guardian's  sale  of  ward's  land,  situated  in  county, 
and  such  jurisdiction  was  not  affected  bv  fact  that 
guardian's  petition  was  defective.  AcKtmer  t. 
BdL  71-398  '80.'  (r.  R  S.  '81,  2534.) 

6244.  C.  P.  C.  has  no  power  to  order  a  jus- 
tice to  ^rant  an  appeal  from  his  judgment  after 
expiration  of  thirtv  days  allowed  oy  statute. 
Suae  V.  KuvbeH,  14^374,  '60. 

6246.  C.  P.  C.  has  Jurisdiction  of  a  suit 
upon  official  bond  of  a  justice.  MiUi  v.  Stalt, 
10-114,  '68. 

6246.  Conenrrent.  Sec.  5,  of  act  organis- 
ing court  of  C.  P.,  giving  that  court  concurrent 
jurisdiction  with  C.  C,  in  all  actions  against 
heirs,  devisees,  etc.,  is  not  repealed  or  limited  in 
exception  in  sec.  11  of  same  act,  or  bv  sec.  5  of 
act  organizing  the  C.  C.  Fleming  v.  PoUer,  14- 
486,  '60. 

6247.  Felony,  ^enoer  v.  StaU,  6-41, '54; 
Stmmonsv.^tate,  6-479, '54;  approved— in  which 
it  was  held  that  act  June  1,  "52,  providing  for 
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the  orgsnizatioD  of  C.  C,  etc.^  Jane  1,  '62,  de- 
prived the  C.  P.  C.  of  jurisdiction  over  feloiii«. 
MUer  V.  Snyder,  6-1,  '54. 

5248.  A  judgeot  court  of  C.  P.  may,  both  by  R. 
8.  '52,  and  by  ^iieral  principles  of  law,  inquire 
into  the  jurisdiction  oi  the  court  by  whose  sen- 
tence a  prisoner  is  detained.  Id. 

5249.  A  prisoner  may  be  committed  to  county 
jail  by  judge  of  court  of  C.  P.,  as  an  examining 
court,  upon  a  complaint,  chaigiog  him  with 
commission  of  a  felony  ;  hut  court  nas  no  jur- 
isdiction to  try  him,  and  sentence  him  to  con- 
finement in  etatc  prison.  While  in  confinement, 
under  such  a  sentence,  he  applied  to  judge  of 
court  of  C.  P.,  of  Clai-le  county,  for  a  writ  of 
habeas  corpiu,  against  warden  of  state  prison,  to 
show  cause  why  he  was  detained,  etc.  Warden, 
having  produced  prisoner,  returned,  as  cause  of 
his  detention,  record  of  prosecution  in  court  of 
C.  P.,  of  LaPorU  county,  and  conviction  and 
sentence  in  case.  The  judge  ordered  prisoner 
to  be  discharged  from  state  prison,  and  returned 
to  jail  of  LaPorle  county,  to  await  further  action 
of  courts  of  said  countv.  Held;  order  of  court 
wascorrect.   MUler  v.  Snyder,  6-1,  '54. 

62fiO.  The  suit  being  against  an  administra- 
tor, C.  P.  C.  bad  jurisdiction,  though  amount 
sued  for  exceeded  $1,000.  Fkeee  v.  I  &  1.  C.  R. 
Co.,  8-460,  '56. 

6251.  Legislature  has  not  included  actions 
specified  in  sec.  4,  of  the  C  P.  act,  as  civil  casee. 

iST 

6262.  That  act  limited  term  "civil  cases"  to 
that  class  of  common-law  actions  not  heretofore 
ranked  with  equitable  or  fiduciary.  Li. 

5268.  Actions  contemplated  in  sees.  11  and 
12  of  C.  P.  act,  and  sec.  5  of  C.  C.  act,  are  difier- 
ent  from  those  specified  in  sec.  4  of  C.  P.  act ; 
and  statutory  provisions  touching  former  class 
do  not  necessarily  afiect  the  tatter.  Id, 

6254.  By  act  of  '59  (Laws  '69,  pp.  94-6),  C. 
P.  C.  is  vested  with  jurisdiction  in  certain  cases 
of  felonies^  to  be  tried  on  informations.  Trial 
to  be  subject  to  all  incidents  that  might  attend 
in  the  C  C  JokMOay.  SlaU,  14r-674,  '6a  Cf. 
72-385. 

6256.  Court  of  C.  P.,  by  the  2  R.  8.  '52.  Is  al- 
ways open  for  preliminary  examination  in 
criminal  cases,  and  witnesses  may  be  sum- 
moned to  appear  before  jud^  in  vacation,  for 
purpose  of  having  their  testimony  taken,  and 
subscribed  by  them,  £s  basis  of  an  information. 
&at6  Ec  Arte.  7-347,  '56. 

6266.  Jartsdictlon.  Quo  wammto  proceed- 
ings to  obtain  dissolution  of  a  corporation  may 
be  had  in  C.  P.  C.  on  relation  of  district  attorney 
of  C.  P.  district  Stale  v.  Kankakee  V.  Drain  Co., 
42-353,  '73. 

5257.  In  criminal  actions  C  P.  court  has  Jur- 
isdiction only  in  certain  cases.  Jtuliee  T>  ante, 
17-^6, '61;  64-535;  27-133. 

6268.  Under  R.  S.  'S2,  a  F.  C.  have  original, 
exclusive  Jnrlsdlction  in  allsntts  involvingval- 
idity  of  wills.  Qoodrieh  v.  Posev,  15-392,  '60. 
(•.R.  S.  '81,2679.) 

6259.  Complaint  for  foreclosure  in  C.  P.  C. 
Answer :  mortgaged  premises  were  sold  by  mort- 
gagee to  mortgagor ;  mortgage  was  given  to  se- 
cure purchase-money,  eto.;  and  mortgagee  bad 
no  title.  Held;  C.  P.  C.  had  jurisdiction.  Hot- 
Uda^  V.  Spencer,  7-632,  '56. 

6260.  Praetic«*  It  was  evidently  intention 
(rf  l^^lature  that  (X  P.  (X  should  be  governed 
as  far  88  powible  by  same  system  and  mles  of 


procedure  and  practice  aa  C.  C.  The  code  is- 
made  applicable  to  both  courts.  ChtbraUh 

Sidewr,  28-142,  '67. 

6261.  Section  1 1  of  C.  P.  act  has  not  been  so 
far  repealed  by  implication  as  that  it  may  not- 
be  subject  of  amendatoir  legislation.  It  has 
only  been  modified.  Mitchell  v.  State,  19-3S1, '62; 
12-641. 

6202.  Act  of  '59  gives  court  of  common  pleas' 
a  jurisdiction  unlimited  astoamounts.  Jetmnaon 
V.  B«BO,  17-505,  '61.  Cf.  18-223 ;  15-102;  1«- 
256.  Prior  to  act  of  '69,  it  had  not  jurisdiction, 
except  in  certain  special  cases,  when  amount  in- 
volved wasSl.OOOornpward.  Murdoekv.  Wheeloek, 
16-472, '59;  10-7:  frn516j  7-619;  10-265;  «- 
344;  12-358. 

686S.  In  action  against  administrators,  C  P.. 
C.  had  jurisdiction,  when  amount  claimed  ex- 
ceeded $1,000.    Wiggins  V.  Hdman,  5-502, '54. 

5264.  C.  P.  C.  have  Jarlsdiction,  by  act  es- 
tablishing' them,  of  felonies  which  are  not  pun- 
ishable with  death,  where  party  charged  with, 
crime  is  in  custody  at  time,  or  where,  before  in- 
dictment found  in  another  court,  he  has  volun- 
tarily submitted  to  jurisdiction,  either  b^  per- 
sonal appearance,  or  in  writing.  After  said  act 
took  efiect,  but  before  B.  S.  '52  went  into  forces 
a  complaint  for  a  felony  not  punishable  with 
death,  was  filed  in  C  P.  C,  but  complaint  was 
denominated  in  body  of  it  an "  information."' 
Heid  ;  complaint  was  to  be  determined  by  act  es- 
tablishing court  Held;  name  given  to  complaint 
did  not  change  its  l^al  efiect.  LindviUe  v.  State^ 
8-580, '52;  4-264. 

5265.  Chan^  of  districts.  The  counties  of 
Tippecanoe,  Benton,  White  and  Carroll,  were  in 
and  constituted  15th  district  Legislature  formed 
a  new  district,  and  called  it  23d,  and  enacted 
that  the  then  judge  of  15th  district  should  be^ 
and  perform  dutiesof, Judge  of  23d  district,  un- 
til expiration  of  his  ofBce.  Held;  16th  district 
still  continued,  and  was  composed  of  counties 
of  Benton,  White  and  Carroll.  Held;  for  said 
unexpired  term,goveruorshould appoint  a  iudge 
to  fill  vacancy.    Reed  v.  Waiter,  81-425,  '69.' 

6266.  Talldlty  of  act.  Act  of  '69,  entitled^ 
"An  act  to  amend  the  third  section  of  an  act  en- 
titled, 'An  act  to  establish  courts  of  common 
pleas,  and  defining  jurisdiction  and  duties 
and  providing  compensation  for  judges,  and  re- 
pealing sees.  29  and  38  of  said  act,'^'  (Acts  '59, 
p.  91)7i8  vaUd.   Cb6tini  v.  Dodd,  14-847,  *60. 


ConmoB  Schools*  See  Schools. 


COBIFLAUVX. 

I.  Generally. 
II.    Amended  and  Sufisftfutod. 
III.  Sv^pUmenkOTf. 

I.  Generally. 

6267.  Defect  in  complaint  in  action  for  neg- 
ligence, in  that  "the  all^tions  as  to  n^u- 
gence  are  not  sufficient,"  can  be  reached  only  by 
motion  to  make  more  specific.  Bamelt  v.  Leon- 
ard, 66-422,  '79. 

6207a*  Tfaecomplaintmustshowagoodcaase 
of  action,  in  favor  of  all  parties  who  sue,  to  bs 


Digitized  by 


Google 


COMPLAINT  L 


287 


affietent  on  demarrer.  Nml  t.  Sta^  49-51,  *74 ; 
AMdn  T.  StvUz,  S&-523,  *65 ;  Goodnight  v.  Ooar, 
40-418,  '68;  DeboU  v.  Carter,  81-365,  '69:  Fa^ 
wm  T.  Lem,  41-133,  72;  rater  v.  -Sott,  58-299, 
'ZT;  iWier  v.  Small,  58-349,  '77:  i^jopflxi  Ed- 
imnb,  89-165,  '72;  Strang  y.  Lowe,  8  Bit  243, 
'46;  Gnffin  v.  Kemp,  46-172,  '74. 

5267b.  SectioD  600,  of  the  practice  act,  ap- 
plies where  the  cause  of  action  is  good,  as  to  all 
the  plaintifis  on  the  pleadings,  but  a  failure  in 
the  proof  as  to  a  part.  Ihrixr  y.  SmalL  mpra. 

6868.  One  iMra^ph  snfflcient.  Ifonepaiv 
agraph  of  a  complaint  is  sufficient  to  sustain  a 
lodgment,  such  judgment  will  not  be  reversed 
lor  reason  of  insufficiency  of  other  paragraphs. 
Kdtev  V.  Henty,  48-37,  '74 ;  (hrem  v.  FosUr,  62- 
145,  78. 

5269.  CompUintmnstcontalnsnchagtate- 
■ent  of  Eteto  as  will,  when  admitted,  authorize 
a  iadgment  asaiuBt  defendant  Smitk  t.  Carley, 
8^51, '56;  l^T.CbeAnn^  18-175, '59. 

5270.  Same  cause  of  action  may  be  stated  in 
different  forms,  in  as  many  different  paragraphs, 
in  order  to  meet  every  probable  phase  of  evi- 
'dence  to  be  given  thereunder.  Yearns  v.  Dubois, 
55-257, 76. 

5371.  It  18  not  sufficient  in  a  subsequent  para- 
^ph,  to  refer  to  an  averment  contained  in  a  pre- 
ceding one,  without  setting  out  such  averment 
J&am  T.  Wettoa,  29-661,  '61.  Cf.  18-414:  25-42; 
45-416:  48-436;  e7-&49;  71-380;  78-144  :  57- 
166. 

5272.  Each  paragraph  is  regarded  as  for  a 
distinct  causeot  action.  Sunfiy.Woodg,  6  Blf.  97, 
*Z^;  5  Blf.  357. 

5273.  When  the  declaration  contains  sev- 
«ral  conntSy  court  can  not  compel  plaintiff  to 
elect  to  which  count  he  will  apply  evidence. 
McMatten  v.  Cohen,  5-174,  '54. 

5274.  Paragraplis  of  complaint,  based  np- 
OB  a  written  contraet,  can  not  be  sustained  as 
niragraphs  upon  a  parol  contract.  Neaby  v. 
Ec^  40-9,72. 

o275.  Where  they  are  several  counts,  one 
good  one  amongthem  will  summrt  a  general  ver- 
dict for  plaintiff.  f&K&w  v.  Bwhaman,  1  Blf.  1 
nS;  Kewett  v.  Dowiu,  8  Blf.  523,  '47;  J,  P.  <t  < 
.B.  Co.  V.  Taffe,  11-458.  And  will  require  a  de- 
murrer to  whole  declaration  to  be  overruled. 
JfeOirt^  V.  Rhea,  1  Blf.  55,  '20.   Cf.  I  Blf.  260. 

5275a.  If  a  complaint  is  sufficient  to  entitle 

Slaintiff  to  some  kind  of  relief,  and  court  ren- 
ers  a  judgment  different  from  or  beyond  that 
tDthonzed  by  facts,  defendant  may  avail  him- 
aeUof  error  by  objecting  and  excepting  to  judg- 
uent  as  rendered.  WiUcerwn  v.  Rua,  67-172,  '77. 

6276.  The  qaegtion  of  Insafflolency  of  com- 
plaint may  be  raised  in  S.  C,  when  no  demurrer 
18  filed  below.  McGure  v.  Meaure,  19-186,  '62; 
Lwem/  V.  Liveiiy,  80-398,  '68 ;  Slrader  v.  ManvUle, 
mil,  70;  Wright  y.  Norrie,  40-247,72:  40- 
S3;  58-395  ;  65-14;  62-214;  26-48. 

5377.  Complaint,  when  questioned  for  In' 
snfidency  for  first  time  In  8.  C,  if  good  as  to 
any  simple  paragraph,  is  sufficient  to  prevent  a 
reversal  of  judgment  rendered  thereon.  CoU  v. 
Wriahi,  70-179,  '80:  71-85. 

6278.  JnrlsdletlottofanlHect-matter.  Com- 
pltlat  for  a  partition,  filed  in  CO.,  need  not 
affirmatively  show  { to  be  godd  on  demurrer)  that 
land  is  in  county  where  action  is  brought  God- 
>e|v.  Godfrey,  17-6.  '61. 

6279.  NorinanectiontorecoTerpossessloM 
4f  land.  Brownfi^  v.  Weidd,  9-394,  '57. 


6280.  Courts  wfll  presume  in  favor  of  judg- 
ment of  a  court  of  general  jurisdiction,  record 
not  showing  contrary,  that  land,  in  a  foreclosure 
suit,  was  situated  within  jurisdiction  of  court 
Ou^h  v.  JPhiUipt,  17-209,  '61. 

5281.  A.  demurrer  filed  to  an  answer  in  an 
action  appealed  from  a  justice,  reaches  back  to 
complaint  filed  before  justice.  Helaon  v.  Blakej/, 
47-38,  74. 

5282.  If  complaint  is  defective,  defendant 
should  demur  and  not  move  to  strike  out.  WUr 
liams  V.  Pm-t,  9-551,  '57. 

5283.  Filing  of  declaration  is  not  commenc- 
ment  of  suit.   -Sfate  v.  Oark,  7-468,  '56 

5284.  Under  sec.  78  of  code,  it  is  only  where 
a  written  instrument  is  foundation  of  cause  of 
action,  that  a  copy  thereof,  filed  with  complaint, 
becomes  a  part  of  such  complaint,  without  hav- 
ing been  copied  therein.  Oaeaadjf  v.  Am.  Int.  Co., 
72-96,  '80.  (r  K.  S.  '81,  362.) 

6286.  Lmt  Instrument.  A  complaint,  bv 
lessee,  upon  a  written  lease  for  certain  land, 
alleges  that  it  is  lost  or  destroyed,  describes  land, 
states  how  rent  is  to  be  paid,  and  alleges  as  a 
breach  that  defendant  refuses  to  give  possession 
of  land  to  plaintiff,  is  sufficient,  upon  demurrer 
for  want  of  facts.   Amn  v.  Frey,  69-91,  79. 

6286.  Snflletenej  of  complaint  may  be  ques- 
tioned for  first  time  in  S.  Cf.  BucAonon  v.  Xe^ 
69-117,  '79;  McClure  v.  McClure,  19-185,  '62; 
Bolster  v.  Oatterlin,  10-117,  '58. 

5287,  Though  good  on  motion  in  arrest-of 
judgment,  may  be  defective  on  demurrer.  Beck 
V.  Tolen,  62-469,  78. 

6388.  Complaint  stating  one  sufflclent 
cause  of  action  is  good,  on  demurrer  thereto,  as 
an  entirety,  though  a  part  of  such  pleading  be 
bad.  Bayless  v.  Glenn,  72-5,  '80.  Cf.  Jones  y. 
PbthoBt,  72-158,  '80;  Boys  v.  ^mmme,  72-693, 
'80;  P.  a  &  St.  L.  R.  a.  V.  Hunt,  71-229,  '80; 
Fireetime  v.  Danieln,  1 1-571, '80 :  Reyman  v.  Moaher, 
71-696,  '80;  Fiekerell  v.  Frankem,  64-25,  78. 

5289.  Showing  making  of  one  or  more  con- 
tracts between  plaintiff  and  defendant,  and  vio- 
lation by  defendant  ^nd  ailing  amount  of 
damages  therefrom  to  plaintiff,  for  which  he  asks 
judgment,  contain  essential  elements  of  a  good 
cause  of  action  er  iWriraiA*.  Wo(fv.Sdefiad,9^ 
176,71. 

6290.  Auction  in  declaration,  in  suit  on 
note,  of  non-payment  of  any  part  of  note,  suf- 
ficient breach,   Evatu  v.  Seerest,  8-546,  '52. 

6291*  Where  the  same  cause  of  action  la 
stated  in  different  forms,  in  different  paragraphs 
of  a  complaint,  the  prayer  for  relief  is  properly 
placed  at  close  of  last  paragraph.  Burbank  v. 
Dyer,  64-392,  '76.  Prayer  for  judgment  in  com- 
plaint on  a  note  for  amount  of  note  and  inter* 
est  thereon,  is  good,  without  stimmingnp  amount 
Spurrier  v.  Brigas,  17-629,  '61. 

5292.  Relief  to  which  a  plaintiff  is  entitled 
must  be  limited  to  case  made  by  his  complaint 
Sohn  V.  M.  &  L.  Gr.  Rd.  Co.,  '80,  A  com- 

Slaint,  concluding  by  averring  that  the  injury 
one  to  the  property  of  the  plaintiff  was  to  Uie 

dam^e  of  the  plaintiff  in  the  sum  of  ,  etc., 

is  Bufncient  as  a  prayer  for  damages,  L.,  N.  A. 
&  a  B.  R.  Co.  V.  Smith,  58-576,  '77. 

6298.  Belief.  Under  sec.  380,  2  R.  S,,  p,  128 
(R.  S.,  '81,  385),  in  absence  of  an  answer,  relief 
granted  can  not  exceed  relief  asked ;  but  if  de- 
fendant submit  to  answer,  court  should  grant 
such  relief  as  tiie  case  made  may  justify,  whether 
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specifically  demaoded  or  not.  Oolaon  v.  Smith, 
4-8,  '57. 

5294.  Prayer  for  relief.  Where  an  issue  is 
made  and  tried,  court  graots  any  relief  consist- 
ent with  case  made  by  complaint,  and  embraced 
vithLa  is8ue,  without  regard  to  prayer  for  relief. 
Hunter  v.  McOog,  14-528,  '80. 

fi294a*  Complaint  on  notes  waiving  the 
benefit  of  valuation  and  api>raiseinent.  No 
prayer  for  judgment  without  relief,  etc.  Default 
Heid;  No  error  to  render  judgment  without  re- 
lief, etc.    Huslm.v.  WHUmII,  48-129,  74. 

5295.  Complaint,  stating  stifScient  facts,  is 
good  on  demurrer,  Uiongh  wnuges  laid  be  not 
such  as  proximately  resnlt }  for  facta  stated 
and  not  claim  for  damages,  constitute  cause  of 
action.  O.  B.     I.  R  Ch.  v.  Sutwers,  71-A51  '80. 

5296.  If  a  complaint  fluils  to  state  nets 
Snfflcient  to  entitle  plaintiff  to  reliefs  prayed  for, 
he  will  not  be  entitled  to  an  injunction,  or  tem- 
porary restraining  order,  and  dissolution  of 
either  will  not  be  error.  SiUierbiad  v.  X*.&  M. 
Bank  IL  Go.,  19-192,  '62. 

£297.  A.  prayer  for  Jn^rment  is  only  a 
matter  of  form,  and  want  of  it,  where  a  cause  of 
action  is  stated,  can  not  be  reached  by  demurrer. 
Lmmy  v.  DulUm,  28-473,  '67 :  QoodaU  v.  MopUy, 
45-355, '73.  But  by  a  motion  to  make  more  spe- 
cific. Baker  v.  Armtlrong,  67-189,  '77 ;  Teal  v. 
Spangler,  72-380,  '80. 

5298.  Relief.  A  complaint,  stating  proper 
foots,  may  be  good  to  declare  marriage  void, 
though  filed  for  purpose  of  obtaining  a  aivorce. 
Tem-v.  Teffl,  85-44,71. 

5299.  Also  may  be  sufficient  to  entitle  plain- 
tiff to  damages  for  breach  of  contract,  though 
filed  for  a  rescission,  for  which  it  is  in  sufficient. 
Adam»ati  t.  Rote,  SO-380,  '68. 

5300.  Action  on  a  note  for  a  specified  amount, 
in  which  plaintiff  demanded  "  judgment  for  said 
sum  and  interest."  Held;  demand  sufficiently 
named  amount  Eaim  t.  £urn^  81-390,  '69. 

5801*  When  against  an  administrator,  and 
judgment  was  ''claimed  of  assets  of  said  de- 
ceawd  in  hands  of  said  administrator,  and  plain- 
tiffs pray  for  general  relief,"  it  was  hdd,  though 
not  in  form,  yet  general  pnjer  Incladed  all 
proper  relief.  Id. 

5302.  Where  a  complaint  alleged  that  "  de- 
fendant was  owing  a  large  sum  of  money,  which 
still  remains  due  and  unpaid."  Hdd;  such  in- 
debtedness, expressed  by  phrase  "  a  laige  sum," 
was  too  vague  and  indefinite  to  have  much  force 
in  a  judicial  proceeding.  Bnol^nk  v.  Kcn/nard, 
41-339.  72. 

5808.  Where  a  note  contains  an  agreement 
to  pay  attorney's  fees«  such  agreement  should 
be  alleged  in  same  paragraph  that  asks  a  recov- 
ery on  note:  evidence  is  aamtssible  in  support. 
muhews  v.  NorToan,  42-176, '73;  ^in^  t.  2d. 
NaL  Bk  o/LafayeUe,  42-580,  '78. 

5804.  Prayer.  Striking  ont.  It  is  a  harm- 
less error  to  strike  out  a  part  of  prayer  of  a  com- 
plaint, when  sufficient  remains  to  give  all  relief 
entitled  under  facts  allied.  Bd.  Cbm's  Tippe- 
canoe Go.  V.  Reynoldt,  44-509,  '73. 

5805.  Practice.  When  defendant  answers, 
any  relief  may  be  granted,  consistent  with  case 
maJe  by  complaint.  Bd.  Om's  Tippecanoe  Co.  v. 
Beynotfo,n(pra,-  i!«orv.  ifcwr,  9-347,'57;  Afand- 
bee  V.  Leww,  9-194,  '57. 

6808.  Relief  need  not  be  prayed  in  each  par- 
agraph.   Malady  T.  McEaary,  80-273,  '68. 
5807.  Demurer.  A  complaint,  praying  a 


special  relief,  by  virtue  of  a  deed  of  assignment^ 
and  "  all  other  proper  relief,"  will  be  good  oa 
demurrer,  though  such  deed  is  void  under  insol- 
vent law,  as  it  will  have  effect  of  a  chattel  mort- 
gage.   Davidion  T.  King,  47-372,  '74. 

5808.  Also  a  complaint,  seeking  a  Judgment 
for  an  amount  of  money  and  also  a  review  of  a 

I'udgment,  when  good  for  relief  first  prayed  and. 
lad  for  the  latter.    Omen  v.  Oooper,  48-524,  '74. 

5809.  If  a  complaint  is  sooa  as  to  any  part 
of  demand,  it  is  good  on  demurrer.  Howe  v. 
DibbU,  45-120,  '73;  Milna  v.  Vanhom,  8  Blf. 
198,  '46. 

5810.  Where  a  complaint,  though  not  rery 
clear,  in  some  of  Its  averments,  is  certain  to  a. 
common  intent,  it  is  good.  IruTpoHa  R,  Ca.  T. 
BUhop,  29-202,  '67. 

5811.  Amount  of  damages.  As,  atcommoa 
law,  so  under  our  statute  (2  R.  S.  '37,  sec.  49; 
1  R.  S.  '81,  338),  plaintiff  can  not  recover  more- 
than  he  claims  in  his  complaint.  If,  by  cleri- 
cal error,  laid  too  small,  complaint  might  havoi 
been  amended  before  trial  in  court  below,  but 
amendment  could  not  be  so  deemed  to  be  made- 
in  S.  a  May  t.  Slate  Bank,  9-233,  '57 ;  Roberlr 
v.ATuir,  7-644, '56;  OuUeyv.  Laybrook,S-2S5,*Se, 
Cf.  19-273;  7-6;  6-344;  6-430;  87-614. 

5812.  A  claim  for  damages  will  not  give  a. 
right  to  recover  more  than  facts  stated  wiU  war- 
rant   Murphy  v.  Evana,  11-617,  '68. 

5818.  A  prayer  for  damages.  A  judgment 
exceeded  amount  prayed  for  in  complaint,  oa 
account  of  accrued  interest  aftersuit  was  brought. 
Held  :  no  available  error,  as  S.  C.  will  deem  com- 

filaint  amended,  which  was  in  power  of  court  be- 
ow.   JVumiersv.  Bamvr,  29-491,  '68. 

5814.  Damages.  Special  and  general.  Com- 
plaint to  recover  damages  for  breach  of  contract 
to  sow  wheat  on  certain  land,  in  consideration  of 
one-third  crop,  "whereby  the  plaintiff  has  beea 
damaged  in  the  loss  of  his  crop  of  wheat,"  etc 
Plaintiff  had  commenced  to  sow  wheat,  but  de- 
fendant refused  to  continue  a  performance  of 
contract  HdA;  plaintiff  entitled  to  no  special 
damages,  and  could  recover  only  value  of  worlc 
done  by  him,  in  part  performance  of  contract,  as: 
complaint  alleged  no  special  damages.  lAad- 
%  V.  Demmey,  45-246,  '73. 

5815.  Prayer  for  damages.  A  complaint 
need  not  pray  for  damages  at  conclusion  ot  each 
paragraph;  a  general  prayer  at eonclnsion of 
complamt  Is  snffleleBi.  Spean  v.  Ward,  4^ 
541,74. 

5816.  Interest  of  plalntllf.  Complaint  al- 
lied fraud  in  organizing  a  corporation  under 
charter,  chiefly  in  manner  in  whicii  business  was. 
conducted  in  receiving  subscriptions  of  stock,  by 
limiting  same  to  a  selected  few.  Hdd;  ground  of 
complaint  is  radically  defective,  because  it  does- 
not  show  that  plaintiff  has  been  injured.  He- 
does  not  allege  that  he  attempted  or  desired  to- 
subscribe,  or  that  he  was  prevented  from  so  do* 
ing.  Complaint  is  made  on  behalf  of  other  good 
and  responsible  persons,  who,  it  is  said,  were 
ready  at  respective  times  and  places,  and  were- 
desirious  of  subscribing,  byt  were  prevented. 
WrioH  V.  Defi-ee^,  8-298,  '56. 

5817.  Complaint,  alleging  that  "the  defend- 
ant Is  btdebted  to  the  putniill,"  is  sufficient  to- 
show  that  debt  is  due  and  uiMfd.  Johnaon 
KUgore,  89-147,  72. 

5818.  Complaint  to  recover  rent,  allied 
that  defendant  on,  etc.,  "rented  of  plaintiff,  en- 
tered on,  and  enjoyed "  land  of  plaintiff,  "  for 
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which  he  promised  to  pay  "  a  certain  Bum,  "which 
remains  unpaid,"  etc.  Held;  complaint  ts  bad. 
It  does  not  show  an  indebtedness  tnat  was  due. 
"  If  there  be  no  usage  or  agreement,  rent  is  not 
due  until  the  end  of  the  term."  Elmer  v.  Sand 
Crtet  Jbm.  88-56,  '71. 

5819.  Declaration  commencing  as  follows; 
A  B  and  C  D  complain  of  £  F  in  a  plea  of  as- 
sum[»it.  For  tliat  whereas,  the  deKndant,  on 
the  10th  of  April,  etc.,  at  the  county  aforesaid, 
was  indebted  to  the  plaintlfb  In  the  gum  of, 

etc.  Held;  declaration  eood.  Smithy.  Ftrguton, 
2-454,  '51. 

In  an  action  under  art  37.  2  B.  8.  '52, 
pi  1S3,  complaint  must  all^  particulars  of  claim, 
amount  due,  and  a  dennnu  and  refusal  to  sat- 
isfy debt  dne  or  danuge  done.  &)avJding  v. 
Harvey,  7^29,  '56. 

5821.  Complaint  against  6  by  A,  alleging 
that  plaintiff,  Aug.  3,  '67,  had  sold  and  deliv- 
ered to  defendant  *  •  bushels  of  wheat,  for  which 
defendant  agreed  before  said  delivery  to  pay 
within  12  cents  of -Cincinnati  market  price,  at 
any  time  within  one  year  from  date  of  delivery 
wluch  plaintiff  might  select;  that  on  28th  day 
of  April,  '6S,  plaintiff  notified  him  that  he  would 
on  that  day  take  price  as  per  Cincinnati  market, 
and  that  he  fixed  price  on  that  day ;  that  on  that 
dav  wheat  was  worth  in  Cincinnati  $2.70  per 
boahel.  IfeM;  good.  Jones  v.  Cbat,  85-175,  71. 

6822.  Form*  Commencement  of  declaration 
by  assignee  'may  be  "  A  complains  of  B,"  etc., 
instead  of  "A,  astignee  C,  complains,"  etc. 
Statute  aathorizing  assignment  need  not  be  re- 
ferred to  in  declaration.  Toffior  t.  Wai^de,  1 
Blf.  378,  '25. 

5823.  A  defect  In  mere  fSarm  ofa  declaration 
can  not  be  examined  on  demurrer  to  a  defective 
plea.   Sftooi  V.  Safe,  6-113, '56.   Cf.  54-482. 

53S4.  Form  of  action.  By  statute,  plaintiff 
or  relator,  in  a  suit  upon  a  defective  recogni- 
sance, may  suggest  defect  in  his  complaint,  and 
Rcover  to  same  extent  as  if  recognizance  was 
perfect,  and  failure  to  make  such  suggestion 
m  fint  instance  can  always  be  cured  by  amend- 
ment Where  there  is  a  good  complaint,  name 
of  action  Is  Immaterial.  An  objection  to  a 
matter  of  form  is  waived  by  proceeding  in 
cause  without  raising  objection.  PaUfxson  t. 
Bfde,  10-296,  '58. 

6825.  Cored  by  rerdlct.  A  complaint  in- 
sofficlent  on  demurrer,  may,  where  no  exception 
is  taken  to  overruling  of  demurrer,  be  cured  by 
verdict,  where  complaint  simply  fails  to  refer  to 
filed  exhibit  of  cause  of  action.  HoeletUr  v. 
Slate,  62-183,  '78;  McMaJem  v.  Wesim,  64-270, 
U   Of.  60-83;  68-337;  72-307. 

5326.  Where,  in  suit  to  foreclose  a  mortgage, 
complaint  described  mortgaged  premises,  and 
BotM  and  mortgage  securing  them,  but  did  not 
refer  to  any  copies  of  snch  instruments  as  bar- 
injSbeen  filed  therewith,  .and  defendant  appeared, 
without  answering,  and  did  not  except  U>  judg- 
ment rendered  against  him.  Held;  on  assign- 
ment of  error  questioning  stifBciency  of  com- 
plaint in  8.  C,  complaint  sufficient  after  verdict 
and  jadgment  ScoU  v.  Zartman,  61-328,  '78. 
Bat  cf.  61-276 ;  72-368. 

5827.  If  a  count  would  be  considered  good 
wter  verdict  for  plaintiff,  jury  ought  not  to  be 
charaed  to  disrward  it  (Mina  y.  Love,  7  Bif. 
416,  V 

5828.  Cnred  hj  rerdlet.  In  suit  upon  a 
Dote,  asobetitnted  complaint  was  filed,  contain- 


ing no  copy  of  note.  Defendants  joined  issiie^ 
without  demurring.  Reconl  showed  that  orig- 
inal and  amended  complaint  contained  copy  of 
note.  Held;  by  failure  to  demur,  defendant 
waived  objection  to  want  of  such  copy  in  substi- 
tuted complaint,  and  such  complaint  was.  as  to- 
this  defect,  cured  by  finding.  u<Umn  v.  WooBen, 
66-164,  '79. 

6829.  Where  a  fact  must  necessarily  have- 
been  proved  at  trial,  to  justify  verdict,  and  com- 
plaint omits  to  state  it,  defect  is  cured  by 
verdict,  if  general  terms  of  complaint  are  otheiv 
wise  sulHcient  to  comprehend  proof.  Shimer  v.- 
Brmnenburff,  18-363, '((2.  Cf.  6ft-279. 

5380*  A  substantial  defect  in  a  declnratiort 
may  be  cored  by  admissions  in  plea.  Watkin» 
y.  Gregory,^  Blf.  113,  '41.  Same,  setting  out  in- 
itials only,  of  plaintiff's  christian  name  in  com- 
plaint, was  cured  by  answer  setting  out  fuU 
names.  Sftmod  v.  S%it^,  57-13, '77. 

5881,  Cured  bj  answer.  Where,  in  com- 
plaint  to  restrain  sale  of  land  upon  which  exe- 
cutions had  been  levied,  the  jud^ents  on  which 
executions  issued  were  not  sufficiently  described. 
Held;  answer  setting  them  out,  fully  cured  de- 
fect in  complaint  Wike  v.  Lambert,  66-^94,  '79. 

6382.  Cured  by  verdict.  Under  sec.  580,  of 
code,  many  defects  in  complaint  are  cured  by 
verdict.  Wiles  y.  Lambert,  66-494,  '79 ;  L&V.R. 
Co.y.MeCaffery,li-m,W.  Cf.  78-368.  (n-B- 
S.  '81, 650). 

6888.  Complaint  is  not  subject  to  a  demurrer 
for  a  want  of  sufficient  facts  for  antlcipatinjr 
defense,  and  alleging  matter  in  reply.  C.  C. 

AL.ILCh.y.  West,  87-211,  '71. 

6834*  Plaintiff  can  not  gain  any  advantage 
by  putting  in  needless  averments  in  his  com-' 
plaint,  or  by  anticipating  defense.  List  v.  Korte- 
peter,  26-27,  '66. 

5835.  Tbe  test  of  what  is  material  in  com- 
plaint, would  be  furnished  by  answer  to  question^ 
What,  under  general  denial,  must  plaintiff  have 

§ roved  to  secure  a  verdict  in  his  favor  ?  Judah  T. 
Vwrfees,  etc.,  28-272,  '64. 

5336.  Surplusage.  A  complaint  will  not  be 
rendered  insufficient  on  account  of  surplusage- 
Ft.  W.  (6  &  R.  Go.  y.  MeD<mald,  48-241,  '74? 
HardiM  V.  3<f  Pretb.  Charek,  20-71,  '63. 

5887.  Unnecessary  partlcnUrity  of  aver* 
ment  in  a'complaint  will  require  a  correspond- 
ing exactness  in  proof,  when  such  matter  can  not 
be  stricken  out  without  destroying  right  of  ac- 
tion, or  when  it  identifiee  contract,  or  fact  averred. 
Dickennheem  v.  Kaufinan,  28-251,  '67. 

6838.  Construction.  In  ejectment,  demise 
was  alleged  in  declaration  to  have  been  made 
October  1,  '19,  and  ouster  to  have  taken  place- 
afterwards,  to  wit,  April  2,  '19.  Held;  declara- 
UoD  good ;  ride/iod  being  contrary  to  word  afier- 
wards,  and  precedent  matter  was  surplusage  and 
void.    Armstrong  v.  Jackson,  1  Blf.  209,  '22. 

6839.  Allegata  probata.  Acomplaintprayed 
damages  for  loss  of  clothing  in  a  carpet-sack, 
received  bv  defendant,  as  a  common  carrier,  for 
transportation.  The  evidence  showed  clothing- 
lost  was  in  a  carpet-sack  and  a  box.  Held; 
plaintiff  could  not  recover  for  clothing  in  box. 
Perkins  V.  Wright,  87-27,  '71. 

6840.  Complaint  is  bad  if  it  fails  to  show  a 
cause  of  action  as  to  all  plaintiffs.  Sim  v.  Hunt, 
44-579,  '73 ;  Maple  y.  ^«icA,  48-61,  '73 :  Lipperd 
T.  Edmrdtf  38-165,  '72;  Durham  t.  Hall,  67- 
123,  '79 ;  Barker  y.  Small,  68-349.  77 ;  flinrii  v. 
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Harris.  61-117,  *7S.  Ct  46-172;  41-133;  80- 
^8;  81-355;  49-51 ;  68-299. 

5841.  Where  proeess  sUtes  a  special  ca- 
pacity in  which  the  piaintilT  sues,  declaration 
must  conform  to  it;  out  where  writ  is  general, 
-declaration  may  describe  parties  in  a  particular 
character.    Cole  v.  Peniwdl,  o  Blf.  175,  '39. 

5842.  Complaint  nill  lie  deemed  gnfflclent, 
and  will  be  treated  as  if  no  objection  had  been 
made  thereto  in  court  below,  when  demurrers  had 
been  sustained  to  answers  filed  to  such  complaint, 
and  no  exception  had  been  taken  to  ruling.  Pal- 
4erem  v.  StaU,  12-86,  '59. 

5343.  Befikult.  Complaint  of  A,  as  guard- 
ian, on  a  note  payable  to  B,  allege  that  me  de- 
fendant, •  •  •  promised  to  pay "  said  B, 
"  the  successor  of  "  plaintifT,  etc.  A  copy  of  note 
was  made  an  exhibit.  Defendant  suffered  de- 
fault, and  judgment  was  rendered  against  him. 
He  appealed,  and  assigned  as  error,  insufficiency 
of  complaint.  ifi?/(// complaint  was  bad.  Plain- 
tiff fbued  to  shoir  a  ri^ht  to  sue  In  himself. 
Held;  error  was  properly  saved  and  raised. 
Wri^lU  V.  Norris,  40-247,  '72. 

5344.  Complaint  by  executor.  Account 
-commencing,  "  A  B,  debtor  to  C  D,"  was  filed  in 
C  C,  upon  application  of  an  exccutorj  under 
statute  of  '24.  Held;  account  was  sufficiently 
particular.   Sackett  v.  WUson,  2  Blf.  85,  '27. 

5345.  In  debt  by  an  assignee  against  maker. 
The  note  and  an  assignment  in  full,  might,  by 
statute,  be  filed  in  place  of  a  declaration,  an<l 
plaintiff  may  prove  {the  note  not  being  indorsed 
as  filed),  that  jie  had,  ten  days  before  term,  de- 
livered note  and  assignment  to  deputy  clerk,  to 
be  filed  in  lieu  of  a  declaration;  and  court  may 
direct  clerk  to  mark  note  as  filed  on  day  it  was 
delivered  to  his  deputy.  HaJaey  t.  Haaard,  6  Blf. 
265,  '42. 

5846.  Complaint,  on  note,  substantially  a 
-copy  of  form  1,  2  R.  S.  '76,  357,  copy  of  note  be- 
ing filed  as  exhibit,  is  good  on  demurrer,  f^re- 
Mone  V.  Danub,  71-570,  '80. 

5847.  Where,  in  complaint  to  recorer^r- 
BOnal  property,  there  is  a  general  claim  entitle, 
followed  by  a  specific  statement  of  nature  of 
-claim,  latter  must  be  sufficient  to  show  title. 
Sevnoldi  v.  Copeland,  71-422,  '80. 

9348.  A  complaint  should  contain  full  names 
-of  parties,  plaintiff  and  defendant.  lAmngtton 
T.  Harvey,  10-218,  '58.  Cf.  6  Blf.  250;  7-659; 
18-532;  80-181;  81-384. 

6849.  Sufficient,  if  names  are  stated  in  the 
title  of  the  cause.   Lowry  v.  Dvtton,  28-473,  *67. 

5860.  Semble,  that  a  note  payable  to  a  firm 
may  be  tiled  under  statute,  instead  of  a  formal 
declaration,  if  the  writ  contain  names  of  the 
partners.    Hays  v.  Lanier,  3  Blf.  322,  '33. 

5861*  Note;  "  Due  AUrie  Coquillard  or  order 
$212,  for  value  received.  L.  G.  Thompson."  On 
note  following  assignment :  "Pay  the  within  to 
Iteme  Marqum.  A.  Ooquiltard."  Note  filed,  un- 
der statute,  instead  of  a  declaration.  Qtun-e, 
whether  note  could  be  filed  as  a  declaration, 
christian  name  of  defendant  not  being  shown  by 
it.    Thompson  v.  Coquillard,  3  Blf.  437,  '34. 

5862.  Complaint  in  assault  and  battery 
should  set  out  christian  name  of  defendant  and 
not  initials  alone.    Gardner  v.  State,  4-632,  '53. 

6358*  Complaint  by  an  unincorporated  com- 
pany, in  firm  name  alone,  not  setting  out  names 
of  individual  members,  is  bad.  Poaock  v.  Dun- 
ning, 64-115,  '76 ;  Maebenrie  t.  Sd.  School  ZhisL 


Edinbw-g,  72-189, '80.  a.  4  Blf.  50;  6  Blf.  213, 
255. 

6854.  Joint  causes  of  action.  Demurrer. 

In  an  action  to  injoin  collection  of  a  tax  levied 
as  an  appropriation  to  a  railroad,  complaint 
may  set  forth,  in  one  paragraph,  levy,  ana  then 
proceed  to  state  separately  several  grounds  of 
objections  to  tax  as  illegal.  Defendant  may 
plead  or  demur  to  each  specification.  A  motion 
to  separate  into  different  paragraphs  may  be 
properly  overruled.  Mvelard  T.  H<^pem,  69-324, 

6355*  Likewise,  in  an  action  to  recover  dam- 
ages for  breach  of  several  covenants  contained 
in  a  deed.   Sheeiz  v.  Longhis,  69-491,  '80. 

6356.  Omission,  in  declaration  oi  both  debet 
and  delink,  is  fatal  on  demurrer.  Averil  Diet- 
ijwwi,  1  Blf.  482,  '18. 

5867.  Dnplicltf.  A  singleparagraph  of  com- 
plaint counting  on  three  notes,  is  faulty  for  du* 
plicity.    Barries  v.  Stevens,  62-226,  78. 

6368.  Question  of  indebtedness  and  right  to 
lien,  may  properly  be  presented  In  sameparfr 

graphs.  BourgeUe  v.  itvbinyer,  30-296,  '68. 

5369.  In  debt  on  bond  and  note,  declaration 
containing  a  distinct  count  on  each,  is  good. 
AlUer,  wliere  bond  and  note  are  included  in  same 
count.    TiUoUoa  v.  Stipp,  1  Blf.  501,  '20. 

5860.  In  action  by  ward  on  bond  of  his  guar- 
dian, several  difierent  breaches  may  be  joined 
in  one  and  the  same  paragraph.  AtcAanfaonv. 
State,  56-381,  '76. 

5861.  In  case  of  special  contract,  plaintiff 
can  not  recover  on  a  general  count ;  he  must  de- 
clare specially,  where  contract  is  open  and  in  full 
force.    Oontner  v.  Qralmm,  1  Blf.  406,  '25. 

5362.  Error.  Counsel  can  not  go  outside  of 
complaint  for  an  objection  to  it,  especially  when 
^Md  upon  its  face.  Bhodes  v.  Mummery,  4S-216, 

6863.  Where  complaint  is  sufficient  to  bar  an- 
other suit,  and  it  was  not  demurred  to  in  conrt 
below,  no  question  upon  sufficiency  can  be  raised 
in  8.  C.  Beard  v.  Pretbtderian  Church,  10-568,  '68. 

5864.  Complaint  forms  a  aecessary  part 
of  record  of  a  cause,  and  when  record  on  appeal 
shows  that  a  complaint  was  filed,  but  omitted  in 
record,  no  question  is  presented  to  S.  C  Cbttuu 
V.  U.  &  Ex.  Co.,  27-U,  '66. 

5366.  Such  omission  to  contain  complaint  is 
no  reason  for  reversing  judgment.  Bonsai  v.  Bon- 
seU,  41-476,  '72. 

5866.  If,  in  action  by  petition  and  summons, 
petition  be  signed  by  attorney  for  plaintiflT,  it  Is 
sufficient  compliance  with  statute,  without  plain- 
tifi''8  signature.  Heislandv.  Wallaee,  1  Blf.  472, 
'18. 

6867,  Statute  of  '33,  dispensing  with  a  dec- 
laration in  certain  cases,  does  not  apply  to  an 
action  on  a  note  under  skoL  Dotcdel  v.  Aetoii,  3 
Blf.  406,  '34. 

6368*  Nor  to  a  note  with  annexed  contract. 
Taylor  v.  Meek,  4  Blf.  41,  '35. 

5869.  In  aettOB  to  set  aside  a  guardian's 
sale  of  real  estate,  of  his  ward,  if  transcript  of 
proceedings  upon  guardian's  petition  be  set  out 
m  body  ofcomplaint,  and  not  as  exhibit  merely, 
it  is  a  part  of  complaint.  McKetver  t.  BaJL  71- 
398,  '80. 

5370.  Bill  of  particulars  filed  with  a  com- 
plaint is  a  part  of^  it.    NMe  v.  Bui-bm,  88-206, 

6871*  In  a  complaint  by  a  turnpike  corpora- 
tion, pleader  need  not  allc^  erery  fltet  necea- 
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a«rr  to  exlstoneeof  eornoratloii, either  specif- 
ically or  ^neralljr,  by  snowing  uots  necessary 
to  its  original  o:^nizatioii.  Sate  T.  Stout,  61- 

143, '78. 

6872*  It  is  sufficient  to  aver:  "A  corporation 
organized  and  assuming  to  act  under  and  pur- 
saant  to  provisions  of  an  act  to  allow  county 
commiseioners  to  organize  tumpike  companies, 
etc^  approved  Marcn  6,  '65."  Ilaaard  y.  Hea- 
eoet,  89-172,  '72. 

5878.  Assesgmentg.  A  complaint  to  recover 
assessments  for  constmction  oi  a  ditch,  under 
act  '67,  must  show  a  substantial  compliance 
wlib  all  the  statatory  reqairemente.  Copies 
of  petitions,  auditor's  certificate,  order  of  the 
board  of  commissioners,  and  proceedingsof  board 
of  directors,  will  not  supply 'averments.  Qmbs 
v.  jEtoer,  49-535,  '75.  Cf.  Knight  v.  Flatmek,  etc, 
T.Cb.,  45-134, 78. 

5874.  Appraisers.  Such  complaint  must 
show  that  appraisers  resided  in  county,  and  were 
tK>t  of  kin  to  any  of  parties.  Id. 

5875.  Pleading  organization.  Action  by  a 
eorporatlon  to  collect  a  sum  subscribed  to  pre- 
liminary articles  of  association.  Complaint  and 
evidence  most  show  that  all  reanlrements  of 
statute  were  eomplled  irlth  in  efiecting  organ- 
izaUon.  ^e^wnv.  47-88,  74:  ife/n^tre  v. 
Me  lam  DUeh  Asa.,  4:fi~l04,'72.  CLNewEd^r 
Drma  Am.  v.  Darbin,  8<m73,  '68  tBrooki^  &  0. 
Turn.  Co.  v.  McCarty,  8-392,  '56 ;  Ind'poHs  F.  &  M. 
0>.  T.  Herkimer,  4ft-142,  74. 

5878.  Form.  Complaint  filed  with  justices, 
in  cases  of  forcible  entiy  and  detainer,  can  not 
be  objected  to  for  mere  matters  of  form.  Moore 
v.  Bmd,  1  Bif.  177,  '22. 

587  7 .  Taking  of  goods  by  fraud.  A  complaint 
in  replevin,  before  a  justice,  to  obtain  possession 
«f  property  taken  by  defendant,  under  a  fraud- 
ulent contract)  is  bad,  if  it  does  not  allege  a 
lescisaioD  of  contract.  JtfcCbj/v.iia:/:,  50-283, '75. 

5878.  A  complaint  for  replevin,  before  a  jus- 
tice, is  bad  if  it  does  not  allege  that  property 
"  has  not  been  taken  by  virtue  of  any  execution 
or  other  writ,"  etc.  Id.  (2  G.  &  H.  598,  §  71.) 

6879.  A  note  made  to  a  firm  in  partneraliip 
titme,  is  sufficient  complaint  in  suit  uninst  ma- 
kers, before  a  justice.  Avdiear  T.  KvffiL  71- 
543,  '80. 

58SO.  A  complaint  on  demurrer  must  state  a 
good  cause  of  action -in  favor  of  all  parties 
pUlDtifi^   i>urAain  V.  ifil//,  67-123, '79. 

n.  Amended  and  Substitnted  Complaint. 

5881.  In  record.  When  an  amended  com- 
plaint is  filed,  covering  all  matter  contained  in 
original  comjuaint,  and  amendments  thereto,  if 
*Qy,  original  complaint  ceases  to  Iw  a  part  of 
ncord,  and  answers  which  have  been  filed  to  it, 
if  any,  go  out  of  record  with  it,  as  a  necessan 
consequence.  Spetht  T.  TTiUiamapn,  46-599,  74. 
Cf.  67-408  :  26-293. 

5882.  Clerk  should  not  co^y  in  record  orig- 
inal and  substituted  complaints ;  latter  only 
should  be  certified  as  part  of  record.  MUa  v. 
■B«Aaiia»J|«-490.  71. 

6888.  Filing  oi  a  substituted  complaint  dis- 

Cof  ori^nal  complaint,  and  latter  is  no 
„jr  a  paper  in  cause.  Ovmuling  a  demurrer 
^  it  is  a  nullity,  and  harmlesB.  xaneg  t.  Tittr. 
«9-305,72. 

16 


5884.  Actions.  Commaicemeat.  A  com- 
plaint for  relief  was  filed  within  time  limited  by 
statute.  A  demurrer  thereto  was  sustained.  A 
substituted  complaint  was  then  filed,  but  q^er 
said  limited  time.  Hdd;  action  was  commenced 
in  time.  No  action  commenced  at  the  time  of 
filing  last  complaint.  Bush  v.  Buah,  46-70,  '74 ; 
Ga/v.  Hutehinaim,  38-341,  71. 

6885.  Where  an  amended  complaint  was 
not  s^ned  by  party  or  his  attorney,  it  was  held 
that,  as  defect  was  amendable  on  motion  below, 
it  would  be  regarded  as  amended  on  appeal,  un- 
less objection  was  presented  below  by  a  motion 
to  strike  it  from  files.  Lowry  v.  DtUttm^  28-473, 
'67. 

5886.  After  filing  amended  compiaint,  orig- 
inal ceases  to  be  a  part  of  record.  Thompeon  v. 
Tooheu,  7 1-296, '80. 

fiiSea.  Filing  snbstltttted  complaint.  On 

appeal  to  C.  C.  m>m  justice,  during  pendency  of 
a  motion  to  dismiss,  a  substituted  complaint  was 
filed  without  objection.  It  was  not  error  to  over- 
rule motion  to  dismiss.  EvanmUe  &G.  R.  Co.  v. 
Mumhy,  69-516,  '77. 

5886b.  When  no  objection  is  taken  to  filing 
of  a  sulMttituted  complaint,  it  will  be  presumed 
to  have  been  properly  filed.  Bamdi  v.  Abbott, 
51-254,  76. 

ni.  Supplementary  Complaint. 

5887.  Loss  of  notes.  A  paragraph  of  a  com- 
plaint, though  called  a  supplementarv  com- 
plaint, alleging  that  since  lormer  trial,  notes 
which  were  foundation  of  action  had  been  lost 
or  destroyed,  or  surreptitiously  removed  from, 
etc.,  where  they  had  been  placed  at  former  trial, 
etc.,  is  no  supplementarv  complaint,  and  is  a 
nullity.   Shirts  v.  Irons,  47-446,  74. 

5388.  A  sapplemental  complaint  is  not 
like  an  amended  comphiint,  a  substitute  for 
original  complaint,  by  which  former  is  super- 
seded. It  is  a  further  complaint,  and  assumes 
that  original  is  to  stand,  and  consist  of  facts 
which  had  arisen  since  filing  of  original.  It 
may  be  filed  after  answer,  but  must  be  filed  on 
motion  and  with  permission  of  court  Mvnet' 
man  v.  Mcmly,  42-462,  73. 

5889.  Mattera  occurring  prior  to  filing  of 
original  complaint  must  be  brought  into  suit  by 
amendment.  Evidence  of  matters  occurring 
since  filing  of  complaint  must  be  excluded.  Id. 

5890.  The  ofOce  of  the  supplemental  com- 
plaint is  to  bring  upon  record  such  new  facts  as 
have  occurred  since  filing  of  original  complaint, 
in  order  that  court  may  grant  proper  relief  upon 
facts  existing  at  time  of  final. decree.  But  if 
original  complaint  is  wholly  defective  and  with- 
out equity,  so  that  no  valid  decree  contd  be 
rendered  upon  it,  plaintiff  can  not  sustain  his 
action  by  filing  a  supplemental  complaint, 
though  latter  may  make  a  case  whicb  would 
entitle  him  to  relief.  Cause  of  action  must  havp 
existed  before  commencement  of  suit  Paitm  v 
StewaH,  34-332,  '65. 

5891.  Where  proceedings  in  an  action  of  re- 
plevin were  reviewed  and  corrected  during  pend- 
ing of  an  action  on  bond,  court  in  exercise  of  its 
discretion  had  a  right  to  allow  proceedings  and 
judgment  on  review  to  be  added  as  an  amend- 
ment In  a  snpplementarr  complaint  in  an 
action  on  bond.    Wheat  v.  OUUrlin,  28-85,  '64. 
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5893.  It  is  Immaterial  to  inaptly  style  ad- 
ditional paragraph  of  a  couuilainL  a  supple- 
mental complaint.  JFhrru^tm  y.' HmekiMf  s4~ 
253,  '66. 

5S93.  Technically,  leave  is  necessary  to  filing 
of  a  supplemental  complaint;  but  where  plead- 
ing is  hied,  failure  first  to  obtain  leave  is  not 
available  error.    Martin  v.  Nobfe,  29-216,  '67. 

6S94.  Aftersupplemental  complaint  was  filed, 
defendant  having  been  summoned  to  answer 
original,  appeared  and  filed  a  disclaimer  of  any 
interest  in  property,  when  made  a  party,  orwhen 
lie  filed  his  answer.  Cause  dismifsed  as  to  him. 
Afterwards,  on  call  of  cause  for  trial,  he  asked 
to  amend  by  striking  oat  disclaiming  of  interest 
at  time  he  was  made  a  party,  filing  in  support 
affidavit  of  his  counsel,  that  when  disclaimer 
was  prepared  he  did  not  know  that  his  client 
was  a  party  to  original  complaint.  Hdd;  appli- 
eation  properly  refused,  id. 


GOBIPOSIXION. 

See  Bankmptcy  IV. 

5896.  CompodtioB  proenred  by  means  of 
fhrndnlent  representattons  as  to  the  amount 
of  his  property,  is  void.  Creditor  may  recover 
his  whole  debt  ^tmt.  Cfafe,  2&-486,'67 ;  Kahn 
v.  OvmberiB,  9-430,  '57. 

5896.  The  utmost  good  faith  is  leqaired  be- 
tween debtor  and  his  creditors.  £(iAf»  T.  Qvm- 

5S97.  A  single  creditor,  or  any  number  of 
creditors  of  a  debtor,  may  comnonnd  with  him, 
flo  it  is  not  made  a  condition  in  agreement  for 
compounding  that  all  creditors  shall  come  into 
same  arrangement.  Such  agreement  may  be  set 
up  as  a  defense  to  an  action  by  creditor  on  his 
claim.  Devou  V.Ham,  17-472,  '61  j  Bmtiouav. 
Dwfiinner  b9-Z7,  '77. 

5898.  Pleading.  Condition.  See  g  3410. 

5899.  Parties.  Held;  contract  was  not  only 
between  bankrupt  and  creditors,  but  also  between 
cieditoni.  Id.  Cf.  Kahn  v.  Gumberts,  9-430,  '57. 

5400.  Instmctlons*  Under  issues  formed  by 
such  answer,  it  is  error  to  instruct  iaty  that  terms 
of  this  contract  might  be  waived  or  controlled 
by  a  subsequent  verbal  agreement.  No  such 
agreement  was  pleaded.  Id. 

5401.  Composition  irlth  creditors.  A  bond 
given  by  a  debtor  to  secure  to  one  of  his  credit- 
ors a  secret  preference  over  others  as  an  induce- 
ment to  him  to  sign  a  deed  of  composition,  or 
other  anbetantially  similar  instrument,  is  fraud- 
ulent and  void,  notwithstanding  creditor  stipu- 
lating for  such  preference  may  nave  been  last  to 
sign  such  instrument ;  and  debtor  himself  may 
Bet  up  fraud,  in  defense  to  a  suit  npon  bond. 
Good  filth  Is  required  In  every  arrangement 
or  settlement  made  bv  an  embarrassed  debtor 
and  his  creditors,  whether  it  amount  strictly  to 
a  composition  deed  or  not  McFariand  v.  Oar- 
her,  10-151,  '58. 


C09EP0VNDING  cruhb. 

6403.  An  indictment  for  eomponndls^  of 

a  crime  within  section  2  of  act  of  March  11, 
'67,  must  charge  that  defendant  had  knowledge 
of  actual  commission  of  crime  of  alleged  crimi- 
nal.  Stau  V.  Henning,  83-189,  '70. 


COKPROBIISB. 

5408.  Proporftloa  to  compromise.  A  con- 
versation between  defendant  and  agent  of  plain- 
tiff, as  foltowt!,  was  not  one  of  compromise,  and 
was  admissible  in  evidence:  "Pres,  what  are- 
you  going  to  do  about  this  suit?"  Ans.  "The  best 
I  can.  I  have  paid  you  every  cent."  "  Pres,  had 
we  not  better  settle  this?"  Ans.  "If  you  will 
go  to  the  court-house  and  pay  the  costs  it  will 
be  all  right  with  me."  "  If  you  will  give  me  $50 
and  pay  the  costs,  I  will  draw  the  suit"  Ajis, 
"I  do  not  owe  you,  and  will  not  pay  you  a  cent" 
Oarver  v.  LoiUhain,  88-630,  '72. 

5404.  Offerstocompromise  admitted  indebted- 
ness, on  ground  of  inability  to  pay  in  full,  ianot 
same  as  an  offer  to  compromise  disputed  debt». 
Pattimii.  NoiTif,  29-165,  '67. 

5405.  When  notes  are  executed  and  delivered 
in  settlement  of  difficulties  between  two  parties^ 
by  way  of  compromise,  collection  of  such  notes 
can  not  be  defeated  by  setting  np  fraud  in  effect- 
ing compromise,  when  both  parties  accrat  and 
act  on  compromise.  Dodge  v.  Manchetter,  os-429,. 
77 ;  Turner  v.  Oampbdl,  59-279,  '77. 

5406.  A  comim>mi8e  of  a  suit  at  law,  ob* 
tained  by  fraud,  may  be  set  aside  by  a  court  of 
chancery.    SpaMr  v.  HoUingshead,  8  Blf.  415,  '47. 

5407.  The  compromise  of  a  groundless  suit 
can  not  be  sustained  for  want  ol  consideration. 
Id.;  Jarm  v.  SuOon,  8-289,  '52;  SekneU  v.  Sell, 
17-29, '61. 

§408*  But  if  compromise  embrace  distinct 
matters,  it  may  be  valid  as  to  some  and  void  as 
to  others,  and  property  received  on  such  compro> 
mise  should  be  apportioned.  SpaJir  v.  HoUmgt' 
head,  mpra. 

5409.  Where  a  party  believes  that  a  claim 
upon  which  an  action  hat*  been  commenced  has 
already  been  paid,  but  because  he  is  afraid  he 
can  not  prove  payment,  and  to  avoid  trouble 
and  litigation,  ne  pays  a  part  of  it,  he  can  not 
recover  back  amount  so  paid,  on  ground  of  fraud 
based  upon  the  statements  of  claimant  that  debt 
had  not  been  paid,  ^otmwin  v.  Oarithers,  40-90, 
'72;  Cmf  v.  Stueker,  81-161,  '69. 

5410.  An  offer,  concession  or  admission, 
made  In  coarse  of  an  inelTeetaal  treaty  of 
compromise,  and  constituting,  in  itself,  point 
yielded  for  sake  of  peace,  and  not  because  it  was 
just  or  true,  is  not  competent  evidence  against 
party  making  it ;  otherwise  as  to  an  independ- 
ent fact  admitted  to  be  true,  but  not  constituting 
such  yielded  point  WiU  v.  Bird,  7  Blf.  258,  '44. 
Ct  9-506. 

541 1.  Debt  on  replevin-bond  against  A  and  B. 
Plea,  that  after  suit  was  commenced,  same  had 
been,  on,  etc.,  settled  and  compromised  by  par- 
ties; and  that  it  was  then  agreed  by  plaintiff 
and  A,  that  suit  should  be  dismissed  at  defend- 
ant's costs;  which  costs  amounting  to  16.00,  A 
had  paid  according  to  agreement;  which  defend- 
ants were  ready  to  verify.  Held;  plea  bad,  be- 
cause matter  arose  after  action  was  brought 
Held;  if  viewed  as  a  plea  that  damages  claimed 
had  been  satisfied ;  objectionable  for  not  showing 
terms  of  settlement  relied  on.  Jaquea  v.  Denehie, 
7  Blf.  40,  '43. 

5418.  A  judgment  may  be  discharged  by  the 
receipt  of  assigned  notes  of  a  less  amount  than 
judgment  in  satisfaction  thereof.  Janet  v.  Rem- 
som,  8-327,  '52. 

5418*  In  an  agreement  fairly  entered  intoy 
upon  a  compromise,  parties  were  estopped  to  go 
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behind  it  and  re-opea  original  controveny. 
Sowfe  V.  Hotdridge,  1  f-236, 


CONGBRTS. 

5414.  The  title  of  the  act  of  '57,  entitled, 
"An  actcoDcerning  licenses  to  vend  foreign  mer- 
chandise^ exhibit  any  caravan,"  etc.,  does  not 
embrace  concerts ;  and  an  information  will  not 
lie,  under  said  act  exhibiting  concerts,  without 
a  license.   SlaU  t.  Bowers,  14-195,  '60. 


Coniltlonal  Sales.  See  Mortgmges;Salei. 


CONDITIONS. 

I.  OeneraUy. 
II.    GowHlum  Precedent. 
III.    Gmdttton  SubgeqtienL 


I.  Generalljr. 

6415.  AdTUltaere  of.  A  creditor  of  one  of 
heirs  of  a  grantor  has  not  any  remedy  against 
land,  unless  it  be  by  an  execution  at  law  against 
that  portion  of  it  wnich  may  belong  to  socTi  heir 
aft«r  the  right  of  entry  shall  have  been  exer- 
cised.   Otw  T.  Qawa,  8  Blf.  139,  '46;  10-271. 

6416.  Action  on  note  containing  stipulation 
that  it  was  "  subject  to  certain  conditions  con- 
tained in  a  written  agreement "  between  parties, 
and  of  same  date.  Held;  BUCh  agreement 
should  hare  been  aTerred,  and  copr  made 
part  of  complaint.  Titlow  v.  Hubbard,  63-6,  '78. 

6417.  Conditlott,  lUlnre  1«  perform.  Rem- 
edy. Where  a  conditional  8ub8Grij>tion  was  paid 

transfer  of  land,  before  condition  was  per- 
formed, and  company  failed  to  constmct  road 
according  to  condition,  bnt  transferred  land  to 
an  innocent  purchaser.  Held;  in  a  suit  by  snb- 
scriber  against  company,  measure  of  damages 
would  be  value  of  land  at  time  it  was  transferred 
to  company.  Held;  such  action  will  tie.  Jewett 
T.  L.  &  U.M.R.  Co.,  10-539,  '58. 

6418.  "  This  agreement,  entered  into  this  30th 
day  of  NoKmba-,  A.  D.  '52,  between  B  and  A,  is, 
that  the  said  B  doth  agree  to  pay  to  said  A, 
$584.65,  without  interest  as  soon  as  he  can, 
bnt  Isnot  to  be  pushed,  nor  sned,  nor  to  sac- 
rfflee  property  to  pay  it,  nor  to  pay^  it  inside 
of  any  limited  time"  Signed  by  parties.  Cora- 
plaint  avers  present  ability  of  B  to  pay  without 
sacrifice  of  property,  etc.,  and  shows  that  instru- 
ment was  given  upon  a  valuable  consideration, 
vix:  conveyance  of  a  tractof  land.  JBeld;  Icfnl 
import  of  writing  is,  that  B  will  not  agree  to  De 
sued,  or  to  sacrince  property  to  pay  sum,  or  to 

Eay  it  within  a  limited  or  fixed  time;  but  that 
e  will  pay  it  as  soon  as  he  can— that  is,  as  soon 
■8  he  is  able  to  do  so,  without  such  sacrifice. 
Complaint  good.    BameU  v.  BulieU,  11-310,  '58. 

5419.  Condition.  A  subscription,  "JVoritied, 
said  railroad  companv  shall  locate  said  railroad 
through  town  of  Lafayette,  and  cross  Wabash 
river,  north  of  Brown  street,  in  said  town." 
Bdd;  it  required  company  to  cross  that  stream 
where  a  northerly  line  from  said  street  would 
strike  it.  It  was  not  necessary  to  cross  in  said 
city,  unless  such  tine  struck  the  river  within 
city.  N.A.AS.B.GO. v. MeCorvddt,  10-499, '58. 


5420.  A  subscription  "  Provided  said  road  is 
permanently  located  two  mites  eastof  court-house 
In  Washington,"  means  just  "  two  miles."  Evi- 
dence not  admissible  to  show  Uiat  *'at  least  two 
miles "  was  intended.  E.  I,&(XR.Oa.y.  Meeda, 
11-273, '58.  CLJeuea'9.L.&Y.M.R.Co.,l^ 
539,  '58. 

5431.  Conditional.  Iftwopersonsexchange 
horses,  with  privilege  to  onp  of  parties  to  return, 
witliin  a  given  time,  liorse  received  by  him  in 
exchange,  and  such  party  fail,  within  time,  to 
return  horse  so  received,  contract  becomes  abso- 
Inte.   JoAnnonv.  Jtfci«n«,7Blf.  501,'46. 

5428.  And  a  breach  of  warranty  as  to  one  of 
horses  will  not,  of  itself,  affect  validity  of  ex- 
change. Id. 

5488.  Condition  in  fntnro.  Complaint  up- 
on an  account  stated,  founded  upon  an  order  of 
a  county  board,  a  copy  of  which  was  filed  there* 
with.  It  is  stated  in  order,  that "  the  board  now 
make  settlement  with  B,  in  relation  to  the  bal- 
ance due  said  B,  as  assignee  of  P  and  B,  for 
erecting  the  county  seminary  building,  which 
settlement  is  as  follows."  Then  appear  chaigea 
and  credits,  running  through  several  years,  with 
following  at  end:  "Leaving  a  balance  due  said 
B,  on  said  contract,  ai  this  date,  March  12,  '56,  of 
$594.27,  which  is  lo  be  paid  agreeably  to  the 
provisions  of  an  order  of  this  board  in  relation 
tliereto,  passed  at  its  September  session,  '56." 
Held;  the  clause  in  question  was  ino^rative, 
because  it  states  a  condition  to  be  made  mfittitro, 
which  is  not  shown  could  be  made  without  agree- 
ment of  plaintifi",  by  which  some  terms  not  dis- 
closed were  to  be  placed  upon  payment  of  a  sum 
acknowledged  to  .be  due  by  former  part  of  entnr, 
and  because  it  was  otherwise  uncertain.  So. 
Om'9  Fountain  Oo.  T.  Bil^^nd,  12-668,  '59. 

5424*  Assignment.  Answer:  That  plaintiff's 
assignor,  at  time  of  making  assi^ment  of  notes 
sued  on,  took  from  plaintiff  a  written  agreement 
not  to  enforce  collection  of  notes  assigned,  until 
all  had  matured ;  that  last  of  said  notes  had  not 
yet  matured,  tidd;  this  agreement,  white  it 
might  bind  him  to  his  assignor,  and  subject  him 
to  damages  for  its  breacli,  COUld  not  make  the 
transfer  of  notes  conditional.  Smith  v.  Qra- 
biU,  15-267,  '60. 

5425.  Asubscription  of  stock,  payableby  con- 
veyance of  a  specific  tract  of  land,and  conditioned 
that,  in  case  company  declined  to  take  land  at 
price  named,  subscription  wonld  be  void,  Is  a 
mere  proposition,  and,  until  accepted  by  com- 
pany, 18  not  binding.  Junction  R.  Co.  v.  Reeve, 
15-236,  '60. 

5426.  An  olfterof  a  reward  forperformance 
of  a  service,  is  a  conditional  promise ;  and,  if 
any  one  coming  within  its  terms,  before  revoca- 
tion, performs  service,  a  1^1  and  binding  con- 
tract arises  to  pay  reward,  iforson  t.  PUtCy 
140,  '61. 

5427.  But  until  performance,  such  offer  is  a 
mere  proposal,  and  may  be  revoked.  Id. 

5428.  Snbsertption  voided  by.  A  note 
given  to  a  railroad  company,  by  one  not  a  stock- 
holder or  a  party  to  charter,  in  consideration 
that  such  company,  chartered  to  run  road  from 
Terre  Haute  to  Bichmond,  would  locate  its 
depot  on  a  certain  lot  in  Indianapolis,  can  be 
avoided  by  maker  when,  without  his  consent, 
charter  of  said  company  was  altered  and  road 
reduced  one-half,  other  half  being  placed  under 
a  new  corporation,  which  located  its  depot  on 
another  lot.   Original  company  located  depot 
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for  their  half  on  lot  agreed  upon.  Fact  that 
depot  was  a  ben^t  to  maker  made  no  difier- 

ence.  Such  alteration  made  it  a  new  company. 
Carlisle  v.  T.H.&R  R.  Co.,  ft-316,  '55. 

5429.  ConditloDJll  estate.  A  devise  of  real 
estate  by  A,  to  lut>  wife  and  B,  was  as  follows: 
"To  my  wife,  during  her  life,  •  *  •  that  is,  I 
desire  her  to  retain  possession.  *  *  *  I  desire 
B  to  caltivate  the  same  during  the  life  of  my 
wife,  and  pay  annually,  for  the  use  of  my  wife, 
and  for  the  purposes  of  taxes,  expenses,  etc.,  one- 
half  of  the  prooucts  raised  on  the  same.  In  con- 
sideration that  B  will  remain  on  the  land,  and 
comply  with  requirements  of  the  will ;  and  in 
case  he  should  survive  my  wife,  I  devise  to  him 
the  said  land  in  fee;  but  should  my  wife  sur- 
vive the  said  B,  I  devise  the  same  to  her  in  fee." 
After  death  of  A,  B  sold  and  conveyed  to  widow, 
his  interest,  who  convened  to  C.  Action  by  heirs 
of  A  against  C  for  partition.  Held;  there  was  a 
devise  to  widow  oi  an  estate  in  fee,  with  an  es- 
tate in  fee  upon  condition  to  B.  Held;  estate 
having  been  devised,  nothing  was  left  to  descend 
to  heirs,  and  tliey  have  no  interesL  Clark  v.  Bar- 
ton, 61-165,  '75. 

5430.  Fablle  policy.  State  may  enforce 
subscriptions  made  to  her  officers  for  her  benefit, 
on  ooBOltioa  thai  honse  of  refi^  he  loeated 
at  a  certain  place.   StaU  v.  Johiwoa,  52-197,  '75. 

5481.  Pnblle  policy.  Commissioners  of  a 
county  may  enforce  subscriptions  made  for  its 
benefit,  eonditloaed  o>  looKtlon  of  a  oonrt 
boose.  Stiimm  v.  Bd.  Qm'a  Lawrenee  Cb.,  52- 
213  '75 

5482. '  Landlord  and  tenant.  "ActofCiod." 
A  leased  of  B  certain  lands,  and  gave  bis 
note  therefor.  Lease  to  commence  in  ^uro.  B 
agreed,  before  delivering  possession,  and  date  of 
lease,  to  make  certain  improvements  on  lands. 
B,  owing  to  acts  of  God,  was  unable  to  make  im- 
provements before  day  on  which  lease  was  to  be- 
gia,  but  did  so  within  twenty  days  thereafter, 
and  offered  to  A  premises  leased,  and  also  did 
agree  to  pay  any  damages,  incurred  by  said  de- 
lay, with  surety  for  such  payment.  A  refused 
to  accept  teased  premises,  for  reason  that  im- 

Srovements  were  not  made  at  time  agreed  upon. 
'■  was  unable  to  lease  same  to  otBers,  to  his 
damage,  and  brought  action  on  note  against  A. 
Held;  A  was  not  bound  to  accept  premises. 
Hickman  v.  Rayl,  55-551,  '77.  Ct  Heaitm  v. 
Oolgrme,  8-265,  '51. 

54S8.  Payment.  When  B  authorized  money 
to  be  paid  on  certain  conditJons,  fact  of  non- 
fulfillment of  these  conditions,  is  evidence  that 
payment  was  unaathorieed.   Imcob  v.  JarreU, 
-76. 

6484.  FaroL  Contract.  A  -rerbal  condition 
can  not  be  annexed  to  a  written  contract.  PoUrr 
T.  EarnoL  46-416,  '73 ;  Swank  v.  Jfiehob,  34-199, 

'65. 

5485.  A  verbal  contract  may  constitute  the 
consideration.    Stoank  v.  Nichols,  6upr<u 

5436.  During  widowhood.  Will  read  as  fol- 
lows: "I  give  and  bequeath  unto  my  beloved 
wife,  during  her  widowhood,  all  property,  to 
l>e  held  and  enjoyed  during  her  widowhood.  I 
also  order,  that  when  my  beloved  wife  ceases  to 
be  my  widow,  and  my  youngest  children  come  of 
sure,  all  my  real  estate  be  divided  equally  among 
all  my  heirs."  The  widow  elected  to  take  under 
the  will.  She  married  again.  Children  all  be- 
came of  age  and  brought  suit  in  partition,  mak- 
ing said  widow  a  party.   Held;  on  demurrer  to 


complaint,  the  widow's  estate  terminated  when 
she  married,  and  thereby  ceased  to  be  widow  of 

testetor.  Heid,alao;  words  "during  her  widow- 
hood," are  words  of  limitation,  and  not  of 
condition,  flamon  v.  Broum,  5&-207, '77.  (Over- 
ruling-Spurgwn  v.Scheible,  48-216,  '73.) 

5487.  If  widow  have  any  intereet  she  can  set 
it  up  in  answer.  It  can  not  be  decided  by  demurs 
rer  to  complaint.  Id. 

5438.  Condltiong  !■  oomposttlon  In  bank- 
mptcy.    See  i  3410. 

o489.  Performance.  When  a  condition  pre- 
cedent was  to  have  been  performed  by  plaintiff, 
but  its  performance  has  been  prevented  by  de- 
fendant, such  prerention  may  be  averred  ag 
an  excuse  for  non-performance.  Hawley  v. 
Smith,  45-183,  '73;  RubU  v.  Massey,  2-636,  '51. 

5440.  Where  real  estate  is  sold  by  title  bond, 
with  a  covenant  to  convey  on  same  day  that 
note  given  for  purchase  money  matures,  pay- 
ment of  note  and  making  of  conveyance  are  die- 
pendent  acts,  and  at  law  there  could  be  no  re- 
covery on  note,  unless  a  deed  was  tendered  on 
said  day.    O'Aane  v.  Kimr,  25-168,  '65. 

5441*  Where  a  covenant  or  agreement  might 
be  sued  upon  as  independent,  but  this  has  not 
been  done  until  party  who  might  thus  sue  has 
become  bound  on  his  part  to  ^rform  some  act 
under  the  same  contract,  two  acts  then  become 
dependent,  and  neither  party  can  sue  other  on 
contract  without  first  performing  or  tendering 
performance  on  his  part,  Irwin  v.  Lee,  84- 
319,  '70. 

5442.  When  one  party  to  an  agreement  gives 
notice  to  other  of  his  determination  not  to  per- 
form contract  on  his  part, .  performance,  or 
tender  of,  by  party  receiving  notice,  is  unnec- 
essary.   Turner  v.  Parry,  27-163,  '66. 

544S.  Wairer.  Conditions  atteched  to  a 
devise  may  be  waived  by  him  in  whose  favor 
are  the  conditions.  Others  can  not  take  ad- 
raatwe  of  a  breach.  Oark  v.  Barton,  51-165, 
'75;  IhoM  V.  Tiptim,  16-270,  '60;  Petro  v.  Gun- 
day,  18-289.  '59. 

5444.  As  a  devise  to  W.,  on  condition  that  W. 
should  support  H.  B.  during  life,  and  H.  B.  re- 
fused such  aid  and  support.  Boone  v.  Uptm^ 
mpra, 

5445.  Perfbrmance  of  condition.  Com- 
plaint on  a  contract  need  not.  allege  full  per- 
formance on  part  of  plaintiff,  if  It  shows  that 
such  performance  was  waived  or  rendered 
ImpoBsibie  by  defendants.  Newby  v.  Bogers,  54- 
193,  '76.  Cf.  Presideni,  etc,  Richmond  &  B.  IWa- 
pike  Go.  V.  Rife,  2-316,  '50. 

5446.  But  when  a  party  reUes  on  a  waiver 
of  conditions  by  other  party,  or  his  acts  in-pre- 
venting performance  of  conditions,  particular 
facts  constituting  excuse  for  non-perlormance, 
mustbeall^ed.  !Rirrfit« v.  A'o^nger,  15-386, *60. 

6447.  Non-performance.  Harmless.  A 
contracted  to  pay  B  $300,  by  his  "giving  him  a 
clear  title  of  a  deed  for  "  a  certain  piece  of  land. 
B  conveyed  land  and  brought  suit  for  purchase 
money.  A  pleaded  a  non-performance  of  condi- 
tion, as  land  was  incumbered  by  a  judgment- 
lien.  B  replied  that  judgment  was  for  $85  only, 
and  ask  judgment  for  difference.  Held;  reply 
good.    Hudon  V.  Stewart,  «4-388,  '78. 

5448.  Construction.  Remedy.  A  owned  a 
mill  and  realty  on  which  it  was  situate.  He 
mortgaged  it  to  B.  Mortgage  was  foreclosed,  and 
B  bouglit  property.  It  needed  repairs,  and  C 
agreed  to  repair  mill,  under  an  agreement  with 
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A  tod  B  that  he  was  to  look  to  A  for  his  pay,  od 
condition  that  A  redeemed  mill,  and  in  case  A 
failed  to  redeem,  he  (C)  should  have  use  of  mill 
for  one  year  from  time  B  should  be  entitled  to 
a  deed,  for  one  thousand  dollars,  with  privileffe 
of  two  years  longer.  In  latter  ease  A  was  not 
to  be  liable  at  all.  C  performed  his  part.  A 
failed  to  redeem.  B  obtained  a  deed  and  pos- 
BesuoQ  of  property  fraudulently,  and  refused  to 
nrry  out  contract  with  C,  and  claimed  all  re- 
pairs and  machinery.  C  sued  B  for  value  of  his 
repairs  and  machinery.  Held;  action  would  not 
lie.  B's  contract  was  otherwise.  Becuh  t.  Joitef, 
50-531,  '75. 

5449.  Perfbrmance  of  conditions.  A  note 
sued  on  was  payable  upon  the  conditions  that  a 
certain  other  contract  was  in  existence  and  oper- 
ttton  at  itd  maturity.  Maker  of  note  can  not,  by 
his  Tolnntary  act,  defeat  condition,  and  thereby 
relieve  himself  of  liability.  Iktrland  v.  Piteaim, 
61-426,  75. 

&4S0.  He  who  prevents  a  thing  being  done, 
can  not  arail  himself  of  the  non-perfomuuice. 

Id. 

S4S1*  Where  condition  of  a  bond  was  possi- 
Ue  at  time  of  makine  it,  and  afterward  becomes 
imposnble  by  act  of  obligee,  the  obligation  shall 
be  saved.  Id. 

6453.  Excnsefor&llDreof.  Complaint  ujion 
t  draft  drawn  by  a  contractor  upon  a  turnpike 
company.  Draft,  which  was  a  part  of  complaint, 
showed  that  it  was  not  to  be  paid  till  after  last 
estimate  on  a  certain  section  of  work,  etc.  Com- 
plaint  admitted  that  work  on  that  section  was 
abandoned,  bnt  sets  np,  as  u  exense,  that 
UMHut  estliuted  for  work  done  before  aban- 
donment had  not  been  paid.  But  it  was  not 
allied  that  amount  was  due  before  abandon- 
meat  Held;  complaint  was  bad.  M.  &  W.  T. 
Co.  V.  HaU,  10-389,  '68. 

&433.  Infancy  of  heirs  of  grantee  does  not 
excuse  them  from  performance  of  conditions. 
Ch»  V.  Oman,  8  Blf.  139,  '46;  66-580;  68-451. 

&4&4.  Condition  Impmelble.  Where  one  had 
deposited  money  with  clerk  of  U.  B.  court,  to  he 
paid  to  his  judgment-creditor  on  condition  that 
Ja4nnent  sfaonld  be  finally  heard  and  settled 
la  S.  C.i  when  no  appeal  ever  had  been,  or  would 
be,  taken  to  such  court,  and  where  creditor  ap- 
plied to  clerk  for  money,  and  was  refused,  be- 
cause of  non-performance  of  condition  precedent. 
Hdd;  condition,  attached  to  deposit,  was  not  so 
impracticable  as  to  he  Toid,  thereby  rendering 
payment  absolute  and  free  from  conditions.  It 
was  a  deposit  on  a  condition  which  clerk  could 
not  disregard,  and  was  no  payment  on  judgment. 
Bobintm  V.  Clemeni,  78-29,  '80. 

&4o5.  Condition  as  to  time.  Unreasonable. 
A  common  carrier  agreed  to  carry  a  package  for 
a  certain  distance,  and  then  deliver  it  to  another 
confmon  carrier,  to  be  delivered  at  B.  First  com- 
ntny,  by  terms  of  its  receipt,  was  not  to  be  liable 
tor  loss  concerning  it,  unless  claim  therefor 
ibaold  be  nude  in  writing  at  its  office,  within 
to  dan  from  date.  Said  receipt  shall  extend 
to  and  inure  to  benefit  of  said  second  company 
or  any  company  assisting  first.  Action  for  loss 
sninst  second  company.  Complaint  did  not 
all^  that  a  written  claim  for  loss  had  been 
nude  within  said  time.  For  that  reason  held 
bad.    U.  S.  Exp.  Co.  V.  Harris,  51-127,  '75. 

5466.  Same  condition  was  held  TOid  when 
II  was  nnreasonnble  under  circumstances,  as 
vlien  package  was  shipped  from  a  town  in  In- 


diana to  one  in  Georgia.  Adam  Ex.  Cb.  v.  Rea- 
gan, 20-21,  '67. 

6457.  H,  having,  on  13th  of  April.  '46,  made 
a  special  deposit  in  office  of  White  Water  Vat- 
ley  Canal  tiimpany  of  $2,.500,  in  small  certifi- 
cates of  stock  of  company  ;  treasurer  gave  him  a 
certificate,  si^ed  by  himself,  and  attested  by 
secretary,  stating  fact,  and  that  certificate  would 
draw  interest  for  two  years  from  that  date,  at 
6  per  cent.;  but,  if  deposit  should  be  removed, 
and  interest  demanded  before  expiration  of  thai 
time,  interest  might  be  paid,  at  option  of  com- 
pany, in  like  funds  with  those  deposited.  One- 
naif  of  deposit  was  withdrawn  at  different  pe- 
riods before,  and  residue  after  expiration  of  two 
years.  After  withdrawal  of  entire  deposit,  sec- 
retary computed  interest  which  had  accrued  upon 
it,  and  entered  it  to  H's  credit  in  his  account  on 
their  books;  afterward,  upon  demand  beine^made, 
refused  to  pay  it.  These  transactions  took  place 
in  office,  and  through  regular  and  acknowledged 
officers  of  company.  Held;  contingency  upon 
which  company  had  an  option  to  pay  interest  in 
money  or  stock  never  occurred.  Held;  option, 
they  were  bound  to  exercise,  within  a  reasona- 
ble time.  Hdd;  sneh  reasonable  time  was 
when  H  demanded  Interest  afterexpiration  of 
two  years.  Held;  computation  of  interest  due, 
and  entering  of  same  on  company's  books,  to- 
other with  fact  that  there  was  no  refusal  to  pay 
interest  on  deposit  when  demanded,  amounted 
to  a  new  contract,  founded  upon  a  good  consid- 
eration, to  pay  sum  found  by  secretary  to  be  due. 
Held;  company  was  bonnd  by  the  acts  of  their 
ofBeers.  W.  W.  V.  Catud  Co.  v.  ifewktns,  4-474, 
'53. 

5458.  Conditions  rnnning  with  land.  The 

6th  article  of  treaty  made  by  United  States,  on 
6th  of  October,  '18,  with  Miami  nation  of  Indi- 
ans, provided  that  several  tracts  of  land,  which 
United  States  tlierein  engaged  to  grant,  should 
never  be  transferred  by  grantees  or  their  heirs 
without  approbation  of  president  of  U.  S.  Pursu- 
ant to  treaty,  certain  premises  were  granted  toB, 
an  Indian  woman,  and  afterwards,  president, 
upon  her  petition,  gave  his  approval  to  her  selling 
a  part  of  land,  ana  to  division  of  rest  among  her 
children.  She  did,  accordingly,  sell  a  part  of 
land,  but  shortly  afterwards  died,  without  hav- 
ing made  any  partition  of  residue  to  her  chil- 
dren. Held;  that  children  took  land  by  de- 
scent, and  could  not,  therefore,  convey  it,  and 
that  a  deed  of  conveyance  from  them  was  not 
voidable  merely,  but  void.  HarrU  Y.Doe,  8-494, 
'52.    Cf.  4-457;  8-6;  18-438. 

5459.  Notice  of  perfbrmance.  If  notice, 
according  to  conditions,  were  necessary,  an  agree- 
ment that  kind  of  notice  named  in  contract 
should  be  sufficient,  would  not  render  invalid 
anv  other  kind  of  notice  which  might  be  in  itself 
sufecient  in  point  of  fact.  X  A.  ak  Salem  R.  Co. 
V.  MeOormick,  10-499,  '58. 

5460.  To  a  suit  by  payee  against  A  and  6, 
upon  a  note  payable  at  a  day  specified,  defend- 
ant pleaded;  that  after  executioiyof  note  by  A, 
to-wit,  etc.,  a  parol  agreement  was  made  by 
the  parties  that  if  B  wonid  sign  the  note  as 
surety,  plaintiff  would  never  sue  on  note,  but 
would  receive  interest  thereon,  unless  A  should 
deny  note  and  not  try  to  pay  same.  Averment, 
that  interest  had  been  paid,  and  that  A  had 
never  denied  note.  Held;  supposing  that  plea  had 
also  showed  that  B,  at  time  of  said  parol  agree- 
ment, or  afterwards,  and  in  pursuance  of  It,  had 
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executed  note,  still  it  would  have  been  insuffi- 
cient. Held;  if  said  plea  did  not  show  that  B 
executed  note  in  pursuance  of  parol  agreement, 
the  plea  was  bad  tor  not  showing  that  condition 
had  been  performed,  upon  performanee  of 
wUeh  the  proml8e  not  to  sue  was  nude. 

Withrowv.  WtUy,  «-379,  '52. 

5461.  A  stipulated  that  if  he  failed  in  above 
undertaking,  to-wit:  to  obtain  a  certain  named 
certificate  from  third  parties,  to  a  certain  mat- 
ter, he  would  pay  B  "$5U0  liquidated  dam- 
ages." Held;  as  damages  arising  from  breach  of 
said  contract  roust  be  uncertain,  $500  roust  be 
considered  as  liquidated  damages.  Hamiiton  v. 
Overtoil,  6  mum,  '42. 

5462.  Contract  to  pay  a  certain  amount  as 
liqnidated  damages  can  not  be  valid  when  made 
to  secure  payments  of  money.  Stmm  v.  JUau/a- 
^,  17-10,  '61. 

5468.  Conditional  damages.  Where  a  party 
contracts  to  perform  certain  acts,  other  than  pay- 
ment of  money,  failure  to  perform  which  may  oc- 
casion damages,  uncertain  in  amount  and  to  be 
estimated  by  a  jury,  parties  may  agree  in  ad- 
vance as  to  what  damages  shall  oe  taken  to  be, 
and  agreed  amount  shall  be  recovered.  Brown 
v.  Mankinu  17-10,  '61. 

5464.  In  this  class  of  cases  it  is  often  a  ques- 
tion of  great  difficulty  whether  sum  stipulated 
is  a  penalty,  or  liquidated  damages.  It  is  only 
latter  whicn  fixes  amount  to  be  recovered.  Brown 
V.  JIfau&iw,  17-10,  '61. 

54tt5.  Following  stipulation  is  one  of  liqui- 
dated damages,  though  word  "  penalty  "  is  used, 
owing  to  peculiar  circumstances  of  case;  "A 
bound  himself  in  the  penalty  of  $1,000  not  to 
start  a  marble  shop  "  witliin  certain  limits,  "  so 
long  as  B  should  carry  on  same  business  in  "  a 
certain  place.  i^jTy  v.  Shoekey,  11-70, '58; 
MUkr  V.  EUioU,  1-484,  '49. 

5466.  An  agreement  contained  a  number  of 
stipulations,  damages  for  breach  of  some  of  which 
would  be  certain,  and  of  others  uncertain,  and 
contained  a  mutual  covenant,  that  if  either  party 
should  fail  "  in  any  particular  to  abide  by,  ob- 
serve, and  perform  the  above  written  agreement, 
or  any  article,  clause,  covenant,  or  promise 
therein  contained,  by  and  on  his  pr  their  part  to 
be  observed,  kept,  etc.,  "  the  party  so  failing,  etc., 
shall  pay  the  other  party  $10,000  (and  no  greater 
or  smaller  snm)  as  and  for  the  damages  occa- 
sioned by  such  failure,"  etc.  Held;  said  sum 
was  to  be  regarded  as  a  penalty  and  not  liqui- 
dated damages.  Carpenter  v.  Lockhart-,  1-434,^49. 

5467.  Note  due  on  conditions.  Note  due  5 
years  after  date,  with  interest  payable  annually, 
and  if  not  paid  when  due,  principal  to  become 
due.  Held;  assumpsit  will  lie,  and  judgment 
niav  be  rendered  for  whole  debt,  before  last  in- 
stallment was  due  upon  default  in  payment  of 
one.    Autem  v.  Byi-d,  6-475,  '55. 

5465.  It  is  a  legitimate  matter  of  contract  to 
provide  that  if  a  given  installment  be  paid  on  a 
certain  day,  balance  may  remain  unpaid  for  a 
certain  further  period,  but  if  not  so  paid,  then 
whole  debt  sliall  be  due.  Brown  v.  3iauMi/,  1 7- 
10,  '61. 

5469*  May  Intimately  contract  that  in  case 
of  suit,  debtor  shall  pay  attorney's  fees.  Brmmv. 
JUaiddty,  mpra. 

5470.  Interest  may  be  made  payable  and 
collectible  on  a  condition,  as  that  if  the  money 
is  paid  by  a  g^ven  day,  no  interest  will  be  ex- 
acted, but  if  not,  interest  will  be  exacted.  Broim 


v.MauUby,  17-10,  '61.  Cf.  6-476;  Jndrwr. 
Jtmes,  3  Blf.  440,  '34. 

5471.  Following  contract,  "with  6  percent, 
interest,  if  not  paid  at  raalurity,"means  interest 
from  date.  Hackeaberry  v.  Shaw,  11-392, '5S. 

5472.  Following  (under  a  statute  making  10 
per  cent,  usury):  "If  not  paid  at  maturity,  to 
behr  interest  at  10  per  cent,  per  annum  until  paid, 
interest  pajrable  annually  means,  interest  from 
maturity,  if  not  paid.  BiUing^  v.  ChAoon,  7- 
184,  '55. 

5476.  Following  (under  same  leml  atatas): 
"If  not  paid  when  due,  we  will  pay  $5  interest 
per  week,  until  paid,"  drew  interest  onAr  from 
maturity.  Wemwag  v.  MotherOimcl,  3  Blf.  401,'34. 

5474.  "With  interest  from  the  dale,  in  case 
of  the  non-payment  of  the  principal  when  due, 
if  demandea,"  authorizes  a  judgment  for  interest 
on  obligation  from  its  date.  GuUy  v.  Retny,  1  Blf. 
69,  '20;  Horner  v.  Hunt,  1  Blf.  213,  '22. 

5475.  Cotemporaneons  agreements.  It  is 
not  a  good  bar  to  an  action,  upon  a  subscription 
to  stock  of  a  railroad  company,  to  aver  that,  at 
time  subscription  was  made,  soliciting  agent  of 
company  agreed  in  writing,  separate  from  con- 
tract of  subscription,  that  if  citizens  of  a  named 
place  and  vicinity  would  subscribe  a  given  sum 
to  such  stock,  proposed  road  should  be  located 
within  a  given  distance  of  such  place,  and  that 
such  subscription  should  be  expended  on  a  eei^ 
tain  part  of  said  road,  and  that  siil»cription  was 
made  in  consideration  of  such  agreement,  and 
that  said  agreement  was  not  performed  hj  com- 
pany.   Broamtee  v.  Ohio,  etc.,  B.  Co.,  1^-68, '62. 

5476.  A  conveyance  to  "  the  board  of  trustees 
of  the  county  seminary,  *  *  •  and  their  succes- 
sors forever.  *  •  To  hold  to  the  only  proper  use 
and  benefit  of  said  board,  for  the  use  of  said 
seminary  forever."  Charter  authorixed  trustees 
to  hold  for  use  of  a  seminary  of  learning.  Held; 
conveyance  was  BotoB  condition  thatthe  prm- 
Ises  are  onlj  to  be  lued  as  a  site  for  a  senl- 
narjr  edifice.  Word  "seminary  "  signified  the 
seminary  corporation.  Conveyance  was  not  de- 
feated by  alleged  failure  to  use  building  erected 
on  premises  for  purposes  of  a  seminary.  Id,  Cf. 
19-407. 

5477.  A  stranger  to  a  deed  or  contract  can 
take  DO  advanfawe  of  a  breach  of  condition. 
Bomr  V.  TrtsaUr,  18-260,  '62;  CVoes  T.  Cbrson,  8 
Blf.  138,  '48. 

5478.  When  performed  In  substanoe.  A 
sued  B  upon  a  note  for  SlOO,  payable  "on  condi* 
tion  that  B  shall  be  accepted  as  a  substitute  for 
A,  who  has  been  drafted  to  serve  in  the  U.  S.  army 
for  nine  months,  subjecting  himself  to  all  duties 
and  obligations  required  of  A."  Defendant  an- 
swered that  plaintin  was  not  accepted  as  a  sub- 
stitute as  set  forth  and  required  by  condltionsof 
said  note,  nor  did  he  ofTer  himself  as  such  sub- 
stitute, but  refused  to  do  so,  and  fraudulently 
procured  one  C  to  be  presented  and  accepted  aa 
a  substitute  for  B,  and  that  C  immediately  there- 
after deserted  from  said  service  without  serving 
one-tenth  part  of  said  term  of  nine  months,  etc., 
and  that  B  fraudulently  aided  and  advised  said 
C  to  desert.  Held;  contract  is  one  of  substitu- 
tion merely,  and  condition  was  complied  with 
by  act  of  being  mustered.  ZWnieny  t.  I^vieoU, 
28-518,  '64. 

5479.  Corporations  can  not,  as  a  general 
proposition,  by  virtue  of  their  incidental  powen 
to  create  by-laws,  enact  penalties  or  eoBOlttttU 
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beyond  statutes.  G.  M.F.hi».Oa.  t.  Frtadc,  22- 

364,  '64. 

5480.  Performance.  As  a  general  proposi- 
tion, non^erforajwce  of  coTeiunts  will  not 
be  exenMd,  hj  inconvenieace,  difficalty,  or  even 
imponibility  of  their  performance.  P.  M.  F. 
Jm.  Co.  t.  Walier,  22-73,  *64;  Lewis  v.  Cent.  /ns. 
Co.  2S-445,  '64.  See,  as  to  performance  of  all 
-conditions  of  a  contract  hj  oefendanL  on  which 
he  rests  his  defense  M.  <£  0.  F.  Hall  Co,  r.  Floyd, 
20-453, '63. 

5481.  Constraction.  A  conveyance  in  con- 
aideratioQ  of  "the  affection  to  the  Catholic 
dmtelL'*  •  •  •  •  conveyed  unto  A  "for 
the  use  of  the  Catholic  congregation  of  the 
city  of  Aurora,  called  St.  Mary's  *  *  ♦  but  bv 
an  agreement  of  the  members  of  said  church 
'  •  •  should  said  church  get  to  be  too  small, 
this  lot  to  belong  to  the  portion  that  has  contri- 
buted the  most  money  toward  building  said 
chnrcb,  forever,  the  following  real  estate." 
Sdd;  A  took  a  fee-interest  in  land,  in  trust, 
to  use  of  congr^tion  named,  witiioat  any  con- 
dition, or  limitation  as  to  mode  of  enjoyment 
Title  would  not  revert  to  grantor  by  abandon- 
ment of  land  as  a  site  for  a  church  edifice. 
SAijmsr  v.  Su  Ptdaw,  87-505,  '71. 

5482.  Pleading.  A  executed  to  B  a  writing 
in  form  of  a  note,  except  that  a  condition  was 
annexed  tlutt  there  should  he  a  credit  allowed 
on  it  of  a  sum  eq^ual  to  half  amount  of  liabilities 
of  a  copartnerdiip  of  A  and  B,  existing  at  and 
up  to  the  date  of  writing.  In  a  suit  by  B  a^inst 
A  the  complaint  described  instrument  without 
noticing  stipulation  for  a  credit,  otherwise  than 
bv  making  a  copy  of  instrument  part  of  com- 

Slaint  Meld;  complaint  was  bad.  Hyer  v. 
Wrtw,  20-269,  '66. 

5483.  Performance.  Proof.  Contract  as 
follows:  "I  promise  to  pay  to,"  etc.,  "when  their 
said  road  snail  have  been  completed  through 
Owen  county,  Indiana,  proTided  the  said  road 
shall  ran  thronrh  the  lands  owned  by  M. 
H.,  In  section  three,"  etc.  Complaint,  in 
ao' action  thereon  as  to conpliance,  alleged  "and 
tiie  plaintiflfs  aver,  accepting  and  acting  on  said 
agreement  and  subscription,  said  company  did 
eoRstmct  and  build  said  railroad,  and  that  the 
same  was  so  far  completed,  in  accordance  with 
said  contract  and  agreement,  that  the  same  was 
ready  for  running  cars  thereon  Uurough  said 
county.  Held;  complaint  bad.  Hays  v.  Bran- 
iam,  80-219,  '71. 

5484.  Proof  of  performance  of  condition 
by  making  and  running  said  railroad  through 
lands  owned  by  M.  H.,  is  inndmissible,  as  no 
such  fact  was  alleged  in  complaint.  Id. 

5485.  Non-performance.   Advantagre.  A 

eean  not  complain  of  a  iHwach  ofeondi- 
of  a  delivery  bond,  when  he  assisted  in 
putting  it  out  of  power  of  obligors  to  comply  with 
■cooditioos  by  levying  on  and  selling  property  to 
beretumed.   Jager  v.  SiteUing,  80-:i41,  '68. 

&4-6.  Performance  of.  Notice  of  forfeiture. 
A  and  B  made  a  contract  for  sale  and  convey- 
ance of  lands,  in  which  there  were  certain  con- 
■ditlons  to  be  performed  br  both.  "A  non- 
tsmplbnce  with  terms  ot^  this  o»ntraet,  or 
aijof  them,"  by  B,  "shall  work  a  forfeiture 
<A  all  right  under  this  contract,  at  option  of"  A, 
"but  upon  thirty  days'  previous  notice  to" 
B,  "his  heirs  or  assigns,  demanding  a  fulfill- 
ment, and  specifying  such  feature  or  features  aa 
U  is  deemed  hare  not  been  complied  with." 


Hdd;  A  could  not  avail  himself  of  a  for- 
feitnre  for  non-compliance  with  its  provisions 
until  after  giving  a  "thirty  days'  previous  no- 
tice" to  B.  Held;  provision  in  contract  as  to 
such  notice  was  for  benefit  of  B,  and,  in  case  A, 
deemed  that  any  cooditions  had  not  been  com- 
piled with,  it  was  of  importance  to  B  that  he 
should  know  just  what  was  demanded  of  him,  so 
as  to  afford  him  anopportunityto  judge  of  matter, 
in  view  of  fata]  consequences  of  a  misjudgment. 
Notice  given  must  specify  features  deemed  not 
complied  with,  and  a  notification  of  A's  election 
to  declar^ontract  forfeited,  if  not  performed 
within  thirty  days.  Hdd;  if  A  notify  B  of  a 
forfeiture  of  contract,  and  so  publish  fact  that  B 
can  not  perform  his  part,  Bean  maintain  an  ac- 
tion on  contract,  without  performing  or  offering 
to  perform  it.    CW  v.  Wolc^,  38-6,  '70. 

6487.  Conditional  acceptance.  The  accep- 
tance of  a  proposition  with  certain  protnsM  or 
conditions,  amount  to  nothing,  unless  one  mak- 
ing proposition  assented  toconditions.  In  legal 
eftect,with  such  assent,  aconditional  acceptance 
is  a  rejection  of  proposition  offered.  Auut.  L, 
E.  &  L.  R.  Co.,  §1-283,  '69. 

5488.  Conditions  to  a  pled^.  Breaeh.  A 
debtor  delivered,  without  indorsement,  a  note 
secured  by  mortgage  payable  to  her,  to  her  cred- 
itor, as  collateral  security  for  debt,  only  upon 
express  condition  that  note  and  mortgage  should 
not  Ik  sued  upon  until  creditor  bad  made  every 
legal  effort  to  collect  his  debt  from  her,  and  to 
return  such  note  when  debt  was  paid.  Creditor 
brought  suit  on  note  against  maker,  and  made 
ple<weor  a  party  to  answer  only  as  to  assignment. 
Held;  an  answer  by  all  parties  defendant,  show- 
ir^  by  facts  that  pledgee  did  not  make  any  legal 
e^rt  to  collect  said  debt,  and  if  such  effort  had 
been  made,  debt  might  have  been  made,  was 
good.  Hdd;  in  such  action,  it  was  error  to  ren- 
der a  personal  judgment  against  pledgeor  for 
debt.   Airrv.  Xane,  82-416,  '69. 

5489.  Subscription  on  condition.  A  sub- 
scription to  stock  of  a  R.  R.  company  "upon 
the  express  condition  that  the  road  shall  be 
permanently  located  on  the  east  side  of  White 
river,  within  one  mile  of  the  road  running  be- 
tween Indianapolis  and  Spencer,  if  Martinsville 
be  a  poinL"  Held;  subscriber  could  not  be  a 
stockholder,  nor  liable  until  compaoT  had  per- 
formed all  conditions.  (Jeaett  v.L.d  U.  M.S, 
a.,  10-539, '58).  E.LAaS.L,B.Oo.r. 5»«arer, 
10-244,  '58 ;  Sluarer  R  LACS.  L.R  Ok,  12- 
452,  '59. 

5490.  When  company  made  such  permanent 
location,  and  afterward  exercised  its  right  to 
change  such  location,  it  stands  as  though  no  lo- 
cation had  been  made.  E.  I.  ^  C.  S.  L.  R.  Co.  v. 
Shmi-er,  supra. 

6491.  Conditional  snbscrlptlons  are  TalM. 

N.  A.AS.R.  Co.  V.  McCormick,  10-499,  '58.  Ct 
am.  V.  N.&D.R.  Co.,  9-488,  '57. 

5492.  Construction.  A  contracted  to  pa^  as 
a  donation,  a  certain  sum  to  a  R.  R.  Co.,  "protnded, 
that  said  railroad  be  located  and  made  as 
nearly  as  practicable  on  the  grade  of  the  New 
Albany  and  Salem  railroad,  from  Indianapolis 
toOosport,  making  Mooresville,  Brooklvn,  Cen- 
terion  and  Paragon,  points."  'The  roact  was  so 
constructed  as  to  make  towns  mentioned  points 
on  its  line,  but  on  another  line  and  a  different 
grade.  A  refused  to  pay.  Held;  construction 
oi  road  "on  the  grade  mentioned,  was  not  mate- 
rial."  Object  of  condition  was  to  make  towns 
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mentioned  "points  "  on  road,  and  A  was  liable. 
Bmnham  v.  ReconI,  42-181,  '73. 

5493*  Waiver.  A  contract,  between  a  con- 
tractor for  improrement  of  a  street,  and  the  city, 
contained  a  stipulation  that  if  the  fonner  desired 
an  extension  of  time  to  complete  same,  such  ex- 
tension shall  be  granted,  only  on  consideration 
that  five  per  centum  per  month  be  deducted  from 
assessments  of  all  work  done  after  KUch  exten- 
sion ;  such  deduction  to  operate  for  the  benefit 
of  property-holders.  Held;  condition  waa  a 
penalty,  and  could  be  watred,  enforced  or  not, 
at  discretion  of  common  council.  If  they  fail  to 
enforce  it  at  time  of  making  last  assessment,  it 
is  waived.   Gviick  y.  Conaefy,  42-134,  '73. 

5494.  Derise.  No  parUenlar  form  of  words 
is  necessarf  to  create  a  condition  to  an  estate 
dOTlged.  It  may  be  gathered  from  ail  provisions 
of  will.  When  expectations  of  a  faithful  pei^ 
formance  of  duties  imposed  by  will,  served  pni^ 
pose  of  a  consideration  to  testator,  to  induce  de- 
vise, and  that  but  for  such  expectation,  devise 
would  not  have  been  made,  devise  is  conditional. 
lAtuhey  v.  Livdaey,  46-552,  '74.   Cf.  9-63. 

&495.  In  a  will,  such  intention  may  t>e  gath- 
ered  from  all  parts  thereof.  In  a  deed,  words 
used  must  plainly  import  a  condition.  Id, 

II.  Condition  Precedent.  • 

5496.  In  action  by  heirs  to  set  aside  judgment 
i^ainst  their  ancestor  and  another,  and  a  shertfT's 
sale  of  ancestor's  land  on  execution,  they  pot  in 
evidence  a  will  devising  said  real  estate  to  an- 
cestor, when  she  shall  become  of  lawful  age  ;  if, 
however,  she  should  die  before  she  arrives  at 
lawful  age  of  twenty-one  years,  then,  in  that  case, 
above  property  shall  descend  or  fall  to  judgment 
co-defendant.  Held;  that  without  proof  that 
ancestor  was  of  age  before  her  death,  plaintiff 
showed  no  right  of  action.  Cox  v.  Bird,  65- 
277,  '79. 

5497.  Where  in  a  suit  on  a  note,  void  unless 
railroad  should  be  completed  by  a  certain  day, 
evidence  showed  that  cars  were  run  over  a  tem- 
porary track  laid  for  that  purpose,  and  it  was 
four  months  after  that  day  before  cars  were  run- 
ning. Held;  road  was  not  completed  and  note 
was  void.   Freeman  v.  Matlock,  67-99,  '79, 

5498.  Non-perronnanee.  Action  by  B  on 
following  note,  executed  by  A,  promising  "to 
pay  the  sum  of  $50,  with  interest  from  date,  an- 
nually, for  the  purpose  of  a  permanent  endow- 
ment fund,  provided  $1,000  shall  be  secured  for 
the  purpose  previous  to  August  IS,  '67."  Note 
was  dated  April  19,  '66.  Held;  such  a  sum  in 
notes,  or  other  securities,  of  equal  apparent 
rank  and  value,  similar  to  note  in  suit,  obtained 
by,  and  under  control  of,  B,  on  August  15,  '67, 
was  stitlicient  to  make  out  a  pritna  facie  case  for 
B.  JTeJd;  a  simple  fact,  that  a  part  of  siicli 
notes  were  signed  by  infants,  without  a  showing 
further  than  that  on  August  16,  '67,  such  notes  re- 
mained uncollectible,  will  constitute  no  defeni«, 
OS  in  interim  they  may  have  become  good  and 
available  securities.  Bd.  Trualees  LaGranife  Coll. 
InsliluU  V.  Anderson,  63-367,  '78. 

5499*  A  note  was  "  payable  to  B  and  C,  pro- 
vided, A  does  not  appear  at  the  January  term  of 
court  if  she  be  able ;  and  when  A  apjiears  at  said 
court,  this  is  null  and  void."  Note  was  made  to 
insure  an  effort  on  part  of  maker  to  produce  A 
at  said  court   Hddi  B  and  C  could  not  main- 


tain action  thereon  if  they  prevented  A  from 
there  appearing.   J^n^  v.  King.  69-467,  '80. 

5500.  A  Bumcription  "  on  the  following  ex- 
press conditions  t  that  the  road  shall  be  per^ 
manently  located  on  east  side  of  White  river, 
within  one  mile  of  the  line  between  Indtanapolvf 
and  Spencer,  and  if  MaHlmvUU  be  made  a  point.** 
Held;  a  judgment  against  promissor  will  be  re- 
versed if  evidence  fails  to  show  that  road  was 
permanently  located  "within  one  mile  of  said 
fine.  Shwrer  v.  E.  1.  &  a  S.  L.  R.  Co.,  lS-452, 
'59. 

6501.  Subscription.  Answer;  that  note  way 
given  for  amount  of  a  subscription  to  stock  of  a 
railroad  company;  which  subscription  was 
conditioned  that  It  shonld  not  l>e  payable  un- 
til work  shonld  be  contmenced  on  end  of  said 
road  south  from  Indianapolis;  that  note  sued 
on  was  given  upon  representation  of  agents  of 
company  that  such  work  had  been  commenced, 
when,  in  fact,  it  had  not.  Hdd;  commencement 
of  work,  etc.,  was  a  condition  precedent  to  right 
of  company  to  demand  subscription;  and  note^ 
having  been  obtained  upon  false  representation 
that  this  condition  had  been  complied  with,  was 
void.   Taylor  v.  FUlcher,  15-80,  '60.  Cf.  46-598. 

550S.  Condition  to  subscription  to  such  com- 
pany, that  road  should  run  within  a  certain  dis- 
tance of  a  specified  place,  was  a  condition  pre- 
cedent; ^ving  conditional  notes  for  such  sub- 
scription does  not  waive  performance  of  condi- 
tion precedent,  and  failure  of  such  performance 
may  be  pleaded  in  bar,  in  action  on  such  notes. 
Fbrkery.  Tfumae,  19-213, '62;  28-277. 

5608.  Parol  evidence  Is  not  admissible  to 
prove  that  an  unconditional  written  subscrip- 
tion to  stock  of  a  company  was  accompanied  with 
an  agreement  that  It  shonld  be  paid  on  condi- 
tion that  a  road  should  be  constructed  to  a  cer- 
tain point  RaiH^k  v.  L.  &  A.  T.  Co.,  8-656,*51 ; 
MeAUisler  v.  I.  A  C.  R.  Co.,  16-11,  '60.  Contni{f)^ 
JeweU  V.  X.  &  U.  M.  R.  Co.,  10-539,  '58. 

6504.  Tender  of  deed.  Mortgage  for  pnr- 
Chase-moue^.  On  Aug.  24,  '72,  A  contract 
in  writing  with  B,  admitting  receipt  of  a  certain 
sum  of  money,  and  provided  that  a  certain  sum 
should  be  paid  Dec.  1,  '73,  and  also  Dec.  1,  74; 
and  that  ''notes  and  mortgage  be  executed  for 
the  deferred  payments  as  soon  as  deed  is  made. 
Now,  I  agree  to  cause  to  be  made  to  him  (B)  a 
deed  of  conveyance  for  said  lands  on  or  before 
Jan.  1, '73,  and  if  I  fail  to  make  such  deed,  I  am 
to  repay  to  him  ( B)  the  said  sum  paid  me,  and 
$160  agreed  damages."  Contract  was  not  exe- 
cuted; suit  brought  by  B.  Held;  a  day  was 
named  for  conveyance,  and  it  wais  not  necessary 
for  B  to  tender  his  notes  and  mortgage  prior  to 
a  tender  of  a  deed  by  A.  Acts  were  not  to  be 
concurrent.  The  execution  of  deed  was  a  con- 
dition precedent  to  giving  of  notes  and  execu- 
tion of  mortgage.    Huff  v.  Lawlor,  45-80,  '73. 

5505.  B  vrna  entitled  to  recover  money  paid 
and  agreed  damages.  Id. 

5606*  if,  by  charter  or  by  a  contract,  a  con- 
dition precedent  exists  to  the  ri^ht  to  exer- 
cise powers  or  perform  acts,  that  condition 
must  be  performed,  or  waived  before  such  right 
may  be  exercised.  BrookvUle  A  Q.  T.  Co.  v.  Me- 
Carti,,  8-392,  '56. 

6507.  Wfienpersonalpropertyissold  npon 
a  condition  precedent,  and  vendee  is  to  have 
possession  until  performance  of  condition,  vendee 
acquires  no  such  vested  interest  in  projierty  as 
can  be  seized  and  sold  on  execution.   And,  an 
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against  a  sheriff,  attempting  to  seize  and  sell 
Bach  property,  vendor  has  right  otpossession,  al- 
though not  as  against  vendee.  Hanway  v.  nal- 
Uux,  18-377,  '62. 

5M8*  A  sale  and  delivery  of  goods  upon  con' 
dition  that  title  shall  not  pass  until  payment  of 
price,  gives  vendee  no  title  wliich  he  can  convey 
to  a  purchaser  iogood  faitli,and  for  a  valuable 
consideration.   Dunbar  v.  Ba^Oet,  28-225,  '67. 

5509>  PleadlD^.  Under  code,  an  averment 
of  general  performance  of  conditions  precedent 
isall  that  is  required,  [v.  R.  S.  '81,  370.)  Lowry 
V.  Mcgee,  52-107,  '75 ;  Home  Jns.  Co.  v.  Ihiie,  48- 
418,  73 :  Mimm  v.  SeUx,  86-516,  '71.  Cf.  4  Blf. 
367;  7  Blf.  452;  44-1. 

6510*  Unless  alterations  in  conditions  had 
been  made  by  consent  of  parties,  then  perform- 
ance must  be  specially  pleaded.  Gwttoeu  v.  WU- 
itiwoR,  18-365,  '62. 

5511.  At  common  law,  performance  of  each 
condition  precedent  must  be  averred.  Home  Ins. 
Oo.  v.  DuJx,  supra. 

5512*  If  pleading  does  not  follow  statute,  and 
attempts  specific  alT^tions,  it  is  governed  by 
common  law  rule.   Home  In*.  Co.  v.  Duke,  supra. 

AfilS.  Complaint  for  rent  all^i;ed  contract; 
delivery  of  possession,  to  defendant,  of  property 
leased  and  amount  due  for  rent  Held;  auffieient. 
Mason  V.  Seits,  88-516,  '71. 

&al4.  iBdenmtty  bond.  Pleading.  Action 
by  A  OD  a  bond,  made  payable  to  A  and  many 
others,  in  consideration  that  A  and  others  will 
pay  certain  sums  of  money  assessed  against  them, 
and  upon  condition  that  a  certain  railroad  shall 
not  be  completed,  and  can  mnning  on  same,  to 
a  certain  town  by  a  certain  time.  Amounts  to 
be  paid  to_  A  and  others  would  be  assessed 
amounts  paid  respectively  by  them  towards  con- 
struction of  sach  railroad.  Held;  complaint  in-, 
sufficient  if  it  does  not  allege  that  entire  amount 
to  be  paid  by  all  payees  had  thus  been  paid, 
fficfe  V.  Zion,  68-548,  '77. 

Performance.  Pleading.  In  an  ac- 
tion on  a  contract  wherein  defendant  promised 
to  ps;r  a  sum  of  money  in  consideration  that 
plaintiff,  within  two  years,  should  build  and 
equip  a  railroad,  and  that  said  railroad  should 
ran  on  east  line  of  defendant's  property.  It 
■hoald  be  alleged  in  complaint  that  plaintiff 
should  show  a  performance  or  waiver  of  condi- 
tion precedent.  It  will  not  be  a  sufficient  aver- 
mrot  that  road  was  built  and  constructed  upon, 
or  as  near  as  practicable  npon,  east  of  said  land, 
and  at  all  points  within  nfty  feet  of  said  line. 
Nor  that  a  payment  had  been  made  on  note. 
Chme  V.  l,  N.  ^  S.  R.  R.  Co.,  69-165,  '77. 

6616.  If  perfonnane«  or  a  contitloo  pre- 
cedent be  averred  in  declaration,  and  put  in 
issue  by  plea,  averment  must  be  proved  as  laid. 
SmiA  v.  Brmm,  3  Blf.  22,  '32. 

661 7*  To  an  action  on  a  bond,  plaintifT's 
■on-performanee  of  a  precedent  condition 
therein,  or  failure  of  consideration,  may,  under 
statute,  be  pleaded  in  bar.  Patterson  v.  Salmon, 
3  Blf.  131,  '32. 

6618*  But  where  there  has  been  a  waiver  of 
wnformance,  which  has  been  acted  upon,  such 
failure  can  not  be  insisted  upon  as  a  lorfeitiire. 
FoW^  V.  Farlei,,  14-331,  '60.  Cf.  88-141 ;  48-32. 

6519.  Where  a  mutual  fire  insurance  com- 
pany delivers  a  policy  to  insured,  before  deliv* 
ery  to  company  of  premium  note  of  insured, 
such  company  waives  condition  precedent,  or 
warranty  requiring  delivery  of  such  premium 


note,  before  policy  will  take  effect,  and  can  not 
plead  failure  of  insured  to  so  deliver  such  note, 
as  a  defense  against  policy.  Behler  v.  G.  il.  F. 
Itu.  Co.,  88-347,  '79. 

6520.  Precedent.  When,  by  one  of  condi- 
tions of  an  insurance  policy,  Insured  was  re- 
quired, in  case  of  loss,  to  procure  a  certificate^ 
under  the  hand  of  a  magistrate,  or  notary  pub- 
lic, mobt  contiguous  to  place,  and  until  produc- 
tion of  such  certificate,  loss  was  not  to  be  deemed 

Sayable,  such  certificate  Is  a  condition  prece- 
ent  to  right  to  recover,  though  nearest  refuse 
to  give  it.  Any  diflerence  in  point  of  distance  i& 
material.  Proteetion  Im.  Co.  v.  Pherson,  6-417,, 
'54. 

6621.  Such  condition  Is  waived  if  company 
accept  of  a  proof  of  loss,  with  a  certificate  of  an 
officer  duly  attached,  without  any  objection  or 
exception,  till  day  of  trial,  that  certificate  waa 
not  irom  an  officer  residing  one  square  nearer. 
Byrne  v.  Rising  San  Ine.  Co.,  20-103,  '63. 

6522.  A  condition  precedent,  in  a  subscrip- 
tion of  land  to  a  corporation,  is  waived  by  exe- 
cution of  deed,  for  land,  absolute  in  form,  and 
receipt  tbercfor  of  stock  of  corporation,  all  be- 
fore any  act  of  corporation  indicating  an  inten- 
tion to  comply  with  condition.  Parks  v.  KLJir 
C.S.L.B.  Q}.,  28-667,  '64. 

5628.  A  subscription  of  land,  "on  the  condi- 
tion that  the  railroad  should  be  permanently 
located  on  the  east  side  of  White  river,  from," 
etc.,  is  to  be  construed  as  a  precedent  one.  Cf. 
10-539. 

6624.  "I  have  this  day  sold  to"  A.  B.,  250 
bushels  "of  prime  clover  seed,  of  the  new  crop, 
at  seven  dollars  per  busltel,"  to  be  delivered  in 
installments,  at  future  (imes,  at  a  certain  place. 
Said  A.  B.  bind  themselves  to  furnish  bags  for 
transportation  of  seed,  and  to  pay  cash  on  de- 
livery. Held  ;  furnishing  the  bags  was  a  con- 
dition precedent  to  obligation  of  vendor  to  de- 
liver, and  must  be  done  before  A.  B.can  have  » 
right  of  action  thereon.  Russell  v.  WiU,  88- 
9  '71. 

'6626.  Precedent.    Tender.  PnrcAMe 

moner*  A  sold  B  two  tracts  of  land,  executing 
a  deed  to  one,  and  promising  to  execute  a  deed  to 
other  as  soon  as  surveyed.  Action  by  A  to  re- 
cover on  last  of  notes  given  for  purchase  money. 
Held;  execution  of  deed  was  a  condition  prece- 
dent to  payment  of  note,  which  not  having  been 
done  before  suit,  A  could  not  recover.  Stewartv, 
Ludwkk,  29-230,  '67. 

5636.  Precedent.  Evidence  showed  that 
plaintiff  had  bought  horse  in  controversy  of  de- 
fendant, and  right  of  possession  to  horse  was  not 
to  vest  in  plaintiff  till  plaintiff  had  executed  to 
defendant  a  note  for  eighty  (80)  dollars  for  pur- 
chase-money. Held;  simple  fact  that  there  was 
a  sale  of  horse,  and  vendor  had  not  given  pos- 
session, does  not  show  that  title  remained  in  ven- 
dor until  demand.  Held;  if  said  note  was  not 
executed,  title  did  not  pass  to  plaintiff.  JfeW/ 
if  a  note  for  eight  dollars  was  executed  by  mis- 
take, plaintiff  can  not  maintain  his  action,  by 
proof  that  when  he  discovered  mistake  he  was 
ready  on  demand  to  correct  it  laUettt  v.  SU 
John,  4  Blf.  326,  '37. 

5627.  Pleading.  An  allegation,  in  general 
terms,  that  plaintiff  was  ready  and  willing,  at- 
all  times,  to  perform,  on  his  part,  all  the 
atlpalationg  and  conditions  in  contract  sued  on^ 
hut  defendant  failed,  is  not  sufficiently  good  to 
show  performance.   Section  84  of  the  code  re- 
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lates  to  the  pleading  of  perforraance  of  precedent 
«onditions,  and  not  a  tender  of  performance  only. 
<p.  R.  S.  '81,  370.)    Newbs  v.  Rogers,  40-9,  72. 

&528.  But  see  Justice  v.  Bd.  Jusiicea  VermUlwm 
Co.,  2  Blf.  149,  '28. 

5529.  Complaint  alleged  that  A  sold  to  B  a 
■certain  number  of  hogs,  to  be  delivered  on  a  cer- 
tain day  at  a  certain  rate  per  pound,  "  each  hog 
not  weighing  lesa  than  200  pounds ;  that  A  was 
leady  at  the  place  of  delivery,  with  said  number 
of  hofls,  to  compiv  with  his  part  of  the  contract; 
that  B  wholly  tailed  and  refased  to  receive  and 
pay  for  them  according  to  contract,  etc.  B  held 
complaint  was  bad,  for  reason  that  it  was  a  con- 
dition precedent  to  any  right  of  recovery  that  A 
should  not  only  have  the  hogs  ready,  etc.,  but 
that  he  must  have  them  weighed  and  set  apart, 
and  same  were  not  averred.  Held;  after  verdict 
for  A  complaint  was  good.  Dawton  v.  Byard, 
41-165,  '72. 

5580.  Pmrt  perfonuuee.  Agreement  by  A 
to  convey  to  B  two  tracts  of  land,  in  coasider- 
ation  of  which  B  agreed  to  convey  to  A  certain 
land,  or  pay  a  certain  sum  of  money.  Action 
by  A  for  damages  for  breach  of  contract  by  B. 
A  had  conveyed  to  B  but  one  of  the  tracts. 
Hddf  error  to  instruct  jury  that  plaintiff  could 
recover  value  of  land  d  refused  to  convey,  less 
valueof  land  A  omitted  to  convey.  A  must  per- 
form all  his  part  of  agreement  in  a  suit  on  con- 
tract.   Mmher  V.  ScoUg,  85-1 ,  70. 

5531.  A  subscription,  "  Provided,  tliat  said 
road  Is  located  within  one-ftarth  of  a  mile 
of  a  plat  of  the  town  Westport."  Hdd;  pro- 
viso was  a  condition  preceaent,  and  perform- 
«nce  must  be  shown  before  a  recoverv  could  be 
had.  Giving  of  six  semi-annual  notes  for  amoDnt 
anbscribed,  falling  due  at  times  of  maturity  of 
subscription,  is  no  waiver  of  conditions.  Parker 
V.  I^omas,  19-213,  '62. 

5582.  Giving  at  a  subsequent  time,  a  note 
promising  an  unconditional  payment  of  sub- 
scription, at  a  time  later  than  maturity  of  sub- 
scription, Is  a  waiver  of  condition.  E.  I.  &  C. 
JI.  Go.  V.  Dann,  17-603,  '61. 

6588.  Independent.  Concnrrent  acts.  A 
«xecuted  to  B  a  bond,  conditioned  that  A 
would  not  sell  intoxicating  lic^uors  in  a  certain 
place.  Expressed  consideration  therefor  was 
«xecution  of  a  like  bond  by  obligee  to  obligor. 
Held;  bonds  were  independent  of  each  other. 
"The  performance  of  conditions  of  the  one, 
was  not  a  condition  precedent  to  perform- 
ance of  other.  Execution  of  each  was  considera- 
tion for  other.  McAlitttr  v.  Hoaell,  42-15,  73. 

5584.  Complaint.  When  a  policy  of  insur- 
ance is  not  payable  till  certain  proofs  of  loss, 
declarations  ot  interest,  and  certincates  of  mag- 
istrates are  produced  before  company,  com- 
plaint to  recover  on  such  policy,  must  show  that 

such  matters  had  been  produced  to  company. 
It  is  not  sufficient  to  aver  that  proof  of  said  less 
has  been  "  duly  made  "  and  "notice  given."  Facts 
showing  that  such  were  "duly  made,"  must  be 
alleged,  ifome /ns.  Cb.  v.  Dute,  43-418, 73.  Cf. 
ProUctiott  Ira.  Co.  v.  Phenon,  6-417,  '54;  Peoria 
M.  &  F.  Im.  Go.  v-TToteer,  28-73,  '64. 

6535.  Performance.  Accord  and  satisfac- 
tion. Where  there  is  a  precedent  covenant,  its 
performance  or  equivalent  must  be  shown.  Ac- 
cord and  satisfaction  is  equivalent  to  a  perform- 
ance.   Richards  V.  Otr/,  1  Blf.  313,  '24. 

6536.  In  determining  whether  covenants 
are  independent  or  dependent,  certain  rules 


have  been  laid  down,  enabling  courto  to  reach 
intention  and  meaning  of  parties,  when  instru- 
ment in  its  terms  is  vague  and  olwcnre.  1.  If  a 
day  be  appointed  for  payment  of  money  or  part 
of  it,  or  for  doing  any  other  act,  and  da^  is  to 
happen,  or  may  happen  before  thing,  which  is 
consideration  of  money  or  other  act,  is  to  be  per- 
formed, an  action  may  be  brought  for  money,  or 
for  not  doing  such  other  act  before  performance, 
for  it  appears  party  relied  upon  his  remedy,  and 
did  not  intend  to  make  performance  a  condition 
precedent;  and  so  it  is  where  no  time  is  fixed  for 
performance  of  that  which  is  consideration  of 
money  or  other  act.  2.  When  a  covenant  goes 
only  to  part  of  consideration  on  both  sides,  and 
a  breach  of  such  covenant  may  be  paid  on  dam- 
ages, it  is  an  independent  covenant,  and  action 
may  be  maintained  for  a  breach  of  covenant  on 
part  of  defendant,  without  averring  performance 
in  declaration.  Bryan  v.  Fisher,  3  Blf.  316,  '33. 

5537.  Suit  on  note,  given  for  purchase-money 
for  land.  Answer,  a  deed  was  to  have  been 
made  on  payment  of  not^  but  that  it  had  not 
been  made  or  tendered.  Written  agreement  of 
sale  was  not  pleaded  or  proved.  Hdi;  though 
a  good  defense  may  have  existed,  it  was  not  be- 
fore lower  court,  so  as  to  be  noticed  on  appeal. 
Moore  v.  ShonkUs,  15-360,  '60. 

III.  CondtUong  Snlweqnent; 

5588.  What  is.  A  conveyed  land  to  a  rail- 
road company,  "  for  and  in  consideration  of  the 
permanent  location  and  construction  of  the  de- 
pot of  said  railroad,"  etc.,  thereon.  Such  depot 
was  accordingly  constructed,  but  subsequently 
removed.  JMd;  grantee  took  said  land  upon 
condition  subsequent  that  it  would  permanently 
locate  its  depot  there ;  and  such  removal  con- 
'stituted  a  breach,  and  worked  a  forfeiture  of 
^antee's  estate  in  such  land,  rendering  it  sub- 
ject to  be  recovered  by  grantor.  /.  P.  <fc  C'R. 
Co.  V.  Hood,  e6-680,  79. 

5589.  Conveyance  of  land  by  J.  B.,  and  S.,  his 
wife,  to  R.  R.,  and  his  heirs  and  assigns  forever, 
after  life  estate  of  grantors,  "  as  well  for  and  in 
consideration  of  the  natural  love  and  affection," 
etc.,  "  as  for  the  better  maintenance  and  support 
of"  the  said  J.  R  and  S.  ifeM/ "  the  better 
maintenance  and  support  of  "  J-  R.  and  S.,  COuld 
not  be  constrned  as  a  condition  snbseqnent, 
that  R.  R.  should  thereafter  maintain  and  sup- 
port grantors ;  it  was  a  part  of  consideration  for 
conveyance.    Itislet/  v.  McNiece,  71-434, '80. 

5540.  If  such  clause  were  such  condition 
subsequent,  a  failure  by  grantors  to  demand  per^ 
formance  thereof,  wonid  be  deemed  a  waiver  of 
their  right  to  claim  a  forfeiture.  Id. 

5541.  Remedy.  A  conveyed  to  B  certain 
land.  It  was  provided  in  deed  "that  A  agrees 
to  make  her  home  with  B,  who  agrees  to  pro- 
vide for,  and  take  care  of,  A,  during  her  natural 
life,  and  to  be  at  all  expense  that  ninv  necessa- 
rily accrue  for  maintenance  of  A."  Complaint 
by  A  alleged  that  she,  on  day  of  date  of  deed 
(June  14,  70),  put  B  in  possession,  and  com- 
menced to  reside  with  him,  and  so  continued  till 
August  1,  74,  but  that  he  failed  to  provide  for 
and  support  her,  and  prayed  tliat  deed  be 
cancelled.  In  a  second  paragraph,  she  prayed 
that  B  "  be  decreed  a  trustee  of  said  land,  and 
required  to  give  bond,  and  account,"  etc.  De- 
murrer to  complaint.  Held;  demurrer  would 
not  qnestion  any  uncertainty  in  pleading.  HM; 
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deed  was  on  conditions  Bobsequent.  Held;  upon 
a  failure  to  perform  conditionB  subsequent,  es- 
late  coDveyea  became  forfeited,  and  might  be 
recovered  by  grantor.  Hdd;  upon  setting  aside 
sach  conveyance,  anaccount  may  be  taken.  H^tt; 
an  forfeiture,  by  such  breach,  estate  conveyed, 
be  it  great  or  small,  returns  to  grantor.  Hdd  ; 
complaint  good.  Henhman  v.  Herdman,  6S-45], 
78. 

5642.  In  accounting,  grantee  may  be  charged 
with  rents  for  whole  land,  and  credited  with 
value  of  improvements.  Id. 

9548.  Conditions  in  the  deed  is  notice  to  a 
vendee  if  grantee.  Such  vendee  is  bound  to  take 
notice  of  same.  Id, 

5o44.  Conditions  snliseqneiit  are  not  fh- 
TOred  in  law,  and  are  strictly  construed  against 
grantor  and  his  heirs.  Qoi'k  v.  JloUon,  5l-^>Gi, 
'77 ;  Hunt  v.  Baton,  18-380,  '62 ;  Liiuheyv.  Liitd- 
45-552,  '74.   Cf.  66-580 ;  20-398. 

5&46.  Condition  subsequent.  A  conveyed 
land  to  a  railroad  company  '*  for  and  in  consid- 
enUon  of  the  permanent  location  and  construc- 
tion of  the  depot  of  said  railroad,"  etc.,  thereon. 
Hdd;  conv^ance  was  upon  conditions  sabse- 

3nent  that  grantee  would  permanently  locate  its 
epot  on  said  land.   L  P.  d  a  &  Go.  v.  Hood, 
«-580,  79. 

»546.  Set  aside.  Breach  of  condition.  A 
0mv^ed  liis  farm  to  bis  son,  by  deed,  for  the 
nominal  consideration  of  $1.  At  same  time  B 
executed  a  bond  to  A,  in  which,  after  reciting 
conv^ance  in  consideration  thereof,  he  bound 
himself  to  cultivate  farm  in  a  husbandlike  man- 
ner, and  to  deliver  to  A,  during  his  life,  one- 
thiidof  produce,  etc.  B  having  lailed  todetiver 
prodace  as  stipulated,  A  filed  his  bill  to  cancel 
'deed  and  for  an  account,  etc.  B  proved  on  hear- 
ing the  payment  of  a  small  amount  of  money 
apon  land,  but  admitted  in  his  answer  that  prin- 
tipal  consideration  was  execution  of  his  bond. 
BtH;  B's  failure  to  perform  covenant  was  a 
breach  of  that  condition,  and  worked  a  forfeit- 
are  of  estate.  Held;  chancery  might  properly 
interfere  to  set  aside  conveyance,  and  an  account 
Bhould  be  taken,  and  B  should  be  allowed  for 
monev  consideration  paid  by  him  with  interest, 
and  lor  his  improvements,  and  all  rents  paid ; 
and  tiiat  he  should  be  charged  with  rents  of 
whole  farm,  including  part  cleared  by  him,  from 
time  he  went  into  possession.  Leach  v.  Leaekf 
4-«28,  '53. 

^7.  A  devise  to  A  after  the  death  of  tes- 
tator's wife,  of  all  his  real  estate^  and  that  he 
(A),  provide  for  and  support  said  wife,  and 
mske  certain  payments  to  other  legatees.  It  was 
alio  provided  that,  if  A  should  refuse  or  neglect 
any  of  said  items,  the  executor  should  sell  said 
Rat  estate  and  divide  proceeds  among  chil- 
dren. The  executor  sold  to  B.  Action  bv  B 
tpioat  A.  Held ;  It  WBs  incumbent  on  B  to 
uow  that  A  had  broken  some  one  of  condi- 
tions, by  or  under  which  he  held  estate.  Ptiro 
y.  Camday,  18-289,  '59. 

A  devise  that  his  wife  should  hold  pos- 
■cttion  of  his  farm,  and  receive  annually  one- 
third  of  produce ;  that  his  son  B  should  remain 
ud  attend  to  the  farm,  as  testator  would  do,  if 
living  and  pay  to  testator's  daughters  two  hun- 
dred dollars  each,  and  certain  household  goods  ; 
and  at  death  of  his  said  wife,  said  farm  shall 
Kcmetosaid  B.  Heid;  widow  takes  a  life  es- 
and  B  a  remainder  In  fee,  upon  condition 
H»  he  Aonld  remain  on  fhrm  tnd  support 


his  mother,  and  pay  sums  named  to  his  sisters. 
Held;  such  conditions  were  conditions  subse- 
quent. lAndeey  v.  Lindaey,  45-552,  '74.  Cf.  9- 
662. 

5649.  In  whose  advantage.  Conditions  sub- 
sequent are  not  favored  in  law,  and  are  strictly 
construed,  because  they  tend  to  destroy  estates. 
Paul  v.  a  A  y.  J.  R.  Co.y  51-527,  '75. 

5550.  Vendor  and  vendee.  They  can  be  re- 
served only  to  grnntur  or  his  heirs,  and  no  others 
can  take  advantage  of  a  breach  of  them,  not 
even  a  vendee.  Paul  v.  C.  <£  A'.  J.  R.  Co.,  51-627, 
'76. 

$551*  As  when  A  grants  a  right  of  way  to  a 
R.  R.  company,  grant  to  become  void  on  non-per- 
formance of  certain  conditions,  and  then  con- 
veys to  B,  tatter  can  not  take  advantage  of  con- 
ditions. Id. 

5552.  Conveyance.  A  proposed  to  the  com- 
missioners of  Vanderburgh  county  that,  if  they 
would  fix  the  seat  of  justice  of  their  countv  in 
Evansville,  and  have  square,  which  A  had  laid 
out  and  intended  (as  designated  in  public  plats) 
to  be  used  as  a  public  square,  located  as  public 
square  of  said  seat  of  justice,  on  which  public 
buildings  should  be  erected,  he  would  give,  as  a 
donation  to  and  for  use  of  county,  said  public 
square  and  other  property,  which  he  would  con- 
vey on  said  terms  to  such  person  as  the  county 
may  authorize  to  receive  it.  Proposition  in  1818 
was  accepted,  and  when  conditions  and  terms 
had  all  been  complied  with,  A  in  1819,  made  an 
unconditional  deed,  conveying  said  property  to 
agent  selected  by  and  for  county.  Sutsequently, 
in  1830,  A  filed  a  corrected  plat  in  recorder's  of- 
fice of  land  so  donated,  in  which  land  so  con- 
veyed was  described  as  granted,  or  intended  to 
be  granted  to  public  as  a  permanent  donation, 
and  whereon  to  erect  public  buildings  for  public 
purposes,  but  never  in  any  event  to  be  converted 
to  private  uses.  In  1852  commissioners  ordered  a 
portion  of  said  "  public  scjoare  "  to  be  sold,  which 
was  done,  to  private  parties.  Heirs  of  A  clainoed 
an  interest  in  property  so  conveyed,  on  grounds 
that  conditions  of  conveyance  bad  been  broken. 
Held;  county  held  an  absolute  unconditional 
title  to  same.  Held;  contract,  in  consideration 
of  which  the  deed  was  made,  was  fulfilled,  and 
merged  in  unconditional  doed.  Held;  declara- 
tions and  correction  on  public  plats  of  'this  prop- 
erty, by  grantor,  made  after  conveyance  can  have 
no  bearinconcase.  ScantUn  v.  Garvin,  46-262,  '74. 

5553.  If  an  estate  be  devised  Ott  condition 
that  the  derisee  will  maintain  testator's 
widow  during  her  lifCj  and  devisee  refuse  to  ac- 
cent and  perform  condition,  devise  is  void,  and 
heirs  may  enter.  Sfone  v.  Httrford,  8  Blf.  452,  '47. 

55&4.  A  and  B,  tiis  wife,  conveyed  certain  real 
estate  to  C  and  D,  on  condition  that  grantors 
should  he  permitted  to  continue  to  occupy 
house  on  premises,  and  that  grantees,  tlieir 
heirs,  executors  and  adniinistratorti,  should  furn- 
ish grantors  a  decent  and  comfortable  support 
during  their  (the  grantors)  lives.  Held  ;  a  con- 
dition subsequent,  and  if  possession  of  said  house 
and  a  suitable  support  were  not  furnished  to  B 
after  death  of  her  husband,  she  might  claim  her 
dower  in  premises.  Hefner  v.  Yount,  8  Blf.  455, 
'47.    Ct,  also,  22-440;  12-74,  and  10-271. 

5555.  Suit  upon  notes.  Answer,  defendant, 
on,  etc.,  subscribed  for  sixty  shares  of  stock  of  a 
railroad  companv,  npon  condition  that  road 
should  be  located  within  a  mile  of  B.;  that 
on,  etc.,  agent  of  company,  to  induce  him  to  ex- 
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ecute  notes  for  nominal  amount  of  eaid  stock, 
falsely  represented  that  company  were  about  to 
proceed  to  locate  and  construct  road  according 
to  condition,  and  to  enable  tbem  to  do  so,  it  was 
necessary  iot  them  to  have  such  notes;  defend- 
ant, relying  upon  such  representations,  executed 
notes  in  suit;  company  did  not  locate  nor  con- 
struct road  within  a  mile,  etc.,. nor  did  they 
when  such  representations  were  made,  intend  to 
do  BO.  Defendant  failed  to  pay  notes  at  matur- 
ity. It  did  not  appear  that  company  had  aban- 
doned work^  nor  that  they  bad  incapacitated 
themselves  in  mj  from  complying  with 
condition.  Sdd;  1.  Performance  of  condition 
by  company  was  not  intended  to  precede  pay- 
ment of  notes.  2.  Defendant  having  failed  to 
pay  notes  can  not  set  up  failure  of  company  to 
perform  condition.  Kdler  v.  Johnson,  11-337,  '58. 

S556.  Where  land  is  derlsed  upon  a  con- 
dition snbseqnent,  non -performance  of  condi- 
tion authorizes  heirs  of  devisor  to  enter  upon 
land,  and  thus  destroy  devise;  but,  until  entry, 
those  holding  under  devisee  are  entitled  to  land. 
Thropv.  Johtmn,  8-343, '52;  57-564  ;  45-662; 
66-580.  To  a  petition,  for  assignment  of  dower, 
by  widow  of  a  devisee  of  land  devised  upon  a 
condition  subsequent,  a  plea  alle^ng  as  a  de- 
fense, non-performance  of  condition,  but  not 
showing  tliat  defendant  is  an  heir  of  devisor,  is 
bad.  Id. 

6567.  The  covenant  allied  to  be  broken,  was 
a  condition  snbseqnent  fo  a  conveyance  of 

real  estate.  Held  ;  an  answer  setting  up  a  former 
recovery,  but  failing  to  allege  payment  of  the 
judgment,  is  bad  ;  for  it  is  very  doubtful  whether 
an  unsatisfied  judgment,  recovered  upon  breach 
of  a  condition  subsequent,  is  a  waiver  of  right 
to  enforce  a  forfeiture.  Qucei  e whether  naked 
right  to  take  advanta^  of  breach  of  a  condition 
anbsequeat  by  entry,  is  subject  to  sale  on  execu- 
tion. LeiKk  V.  Leaxh,  10-271, '58.  Cf.  12- 
74 :  id.  440. 

66&8>  A  condition  can  not  beannexed  to  pay- 
ment of  a  consideration  proved  o/iunde.  Condi- 
tions subsequent  are  not  favored  by  law. 
Equity  will  often  relieve  against  them ;  and 
it  will  never,  except  in  extreme  cases,  lend  its 
aid  to  divest  an  estate  for  a  breach  of  such  a 
condition.  They  are  neither  to  be  presumed, 
nor  proved  aliunde,  except,  perhaps,  to  turn  a 
deed  absolute  into  a  mortgage.  Thompton  v. 
Tkompem,  9-^23,  '57. 

5559.  Instniction,  that  a  deed  which  contains 
certain  conditions  subseqnently  to  be  per- 
formed by  purchaser,  is  void,  if  he  should  fail 
and  refuse  to  perform  conditions.  Held;  though 
not  strictly  correct,  not  error  when  applied  to 
evidence.  Id. 

6660.  Breach.  Remedy.  Where  grantor  of 
an  estate,  uponaconditionsubseqaent,  remained 
in  possession  until  his  death,  and  left  his  devisee 
in  possession,  he  could  not  enter  upon  his  own 
]>os.session  for  condition  broken,  and  devisee 
ttood  in  same  position.  But  devisee  might  set 
up  his  title  in  opposition  to  that  of  grantee;  tie 
had  at  least  an  equity,  and  that  was  sufficient  to 
enable  him  to  defend  his  possession.  Id. 

6661.  In  '34,  H  laid  out  town  of  Iluntsville, 
and  on  his  recorded  plat,  designated  lot  No.  4, 
in  square  No.  1,  as  "James  Pugh's  tan-yard  and 
lot,'*^  and  in  a  foot  note  to  his  plat,  added :  "  Lot 
No.  4,  in  square  No.  1,  is  donated  by  M.  H.  to 
J.  P.  for  purpose  of  erecting  a  tan-yard  on  it," 
uid  a  tan-yard  vas  erected  on  it,  and  it  remained 


in  possession  and  use  of  F.  and  his  grantees  to 
time  of  the  institution  of  this  suit.  Heid;  under 
section  2,  2  B.  S.  '31,  p.  530,  donation  thus  made 
and  accepted  operated  as  a  grant  to  Pngh  of  lot 
named,  with  condition  subsequent  Hdi;  after 
said  property  has  been  used  for  twenty-foor  ^eais 
for  purposes  for  which  it  was  donated,  a  failure 
longer  to  use  it,  or  its  appropriation  to  any  otb«r 
uses,  could  not  work  a  forfeiture  of  estate.  .BiMf 
V.  Beeson,  18-380,  '62. 

5563>  Where  land  was  conveyed  to  trustees 
upon  condition  sabsequent  that  a  ehnr^ 
snould  be  erected  thereoMf  within  reasonable 
time,  and  used  as  a  house  of  worship  forever 
thereafter;  and  after  church  had  been  erected^ 
property  was  sold  and  converted  to  secular  uses. 
ffeW;  trustees  had  no  power  to  sell  land  with- 
out consent  of  grantor,  or  he  being  dead,  of  his 
heirs,  as  well  as  of  members  of  church.  Held/ 
members  of  church  might  have  injoined  trans- 
fer, and  they  might  have  had  conveyance  set 
aside.  Hdd;  misappropriation  of  the  proper^ 
granted  was  a  breach  or  condition  BnlMtednein 
which  worked  forfeiture  of  estate,  and  ren- 
dered it  subject  to  be  recovered  back  by  grantor 
or  his  heirs,  in  a  suit  in  law  or  inequity.  Held/ 
condition  broken  gave  a  right  of  entiy.  SboU  t. 
Stipe,  12-74,  '69. 

5568.  Waiver.  A  will  as  follows:  "I  ^ve 
and  bequeath  to  my  son,  T.  £.  R.,  at  the  death 


during 

owhood."  Hdd;  son,  T.  £.  E.,  took  an  estate 
in  remainder,  upon  condition,  which  vested  in 
him  upon  death  of  testator  and  acceptance  of  de- 
vise. Estate  was  vested  in  him  in  prcesenJt,  but  to 
be  enjoyed  in/uturo.  Held;  condition  was  a  sub- 
sequent one.  Held;  a  subsieqnent  condition  may 
be  waived  by  party  for  whose  benefitit  vasmadCk 
If  son  took  an  care  of  his  mother  that  circum- 
stances seemed  to  require,  and  that  she  leqaited. 
or  permitted,  his  estate  is  not  forfeited.  Stak 
v.AwA,  40-83, '72. 

ConfeBSlOBOf  Jni^rment.  See  Judgment  XXIX. 


Confidential  Conmiuilealloas.  See  Attomej 
and  Client;  Evidence;  Physician. 


GO?n>'ISCAVION. 

5564.  For  condemnation  of  proceedlngSr 
real  estate  or  property  on  land,  under  confis- 
cation act  of  Aug.  6,  '61,  ma^  be  sliaped  in  wr- 
end  conformity  to  practice  in  admiralty.  Bat 

issues  of  fact,  on  demand  of  either  party,  must 
be  tried  by  jury.  Course  of  admiralty  may  be 
girieUy  observed  in  cases  of  seizure  made  on  navi- 
gable waters.    Knafel  v.  Williams,  80-1,  '68. 

5566.  District  conrt  of  U.  S.  has  jarlsdic- 
tlon  of  suits  of  this  character,  and  judgments 
therein  can  not  he  impeached  on  account  of 
irregularities,  in  a  collateral  proceeding;  M.. 

coNti'uer  OP  statuvks. 

6566.  Ltqnor  law  '59  and  '7S.  A  person 
holding  a  license,  under  act  of  '59,  may  sell  till 
its  expiration,  bnt  will  be  subject  to  penalties  of 
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llTof  *7B  for  tLHj  violation'of  it.  LehrUter  t. 
SMe,  42-482,  '73;  Hedga  v.  TUus,  47-145,  74. 
(f;  B.  a  '81, 2098.) 


'ConftiSloil  of  goods*  See  itinehrod  v.  Windoet, 
2»-288:  Huffv.  Earlt  &-306:  Braekmridge  v. 
EoBmd,  2  Bll  877. 


Congress.  See  Constitutional  Lav. 


CONSIDBRAXIO?^. 

I.   S^jiettmey.    Legality.  rati<%. 

III.  ^ai/ure  etmmderation. 

IV.  IFAentnfutredtiitoaiufprotien. 
V.   iVeamnptton.   FUading.  Proof. 

L  Siiill«leiiex<  Legaltty.  TalldKr. 

&{»67.  A  promise  may  be  a  consideration  for 
a  promise.    Davis  v.  CMomy,  80-112,  '68. 

6568.  A  precedent  debt  constitutes  a  valua- 
ble consideration  for  a  mortgajie.  Wright  v. 
Sm^,  1 1-398,  '58.  Also  for  an  assignment,  if 
-otherwise  in  good  faith.  Oaar  v.  Lockridge,  9- 
92,  '57.  This  case  cites  Work  v.  BravUm,  5-396, 
'64  vhich  ia  approved  br  16-172 ;  24-14 :  42- 
92,  and  OTerrnled  by  S8H199 ;  6»-576.  Cf.  67- 
SIl;  7S-413. 

5S69.  Pre*exl8tlnf  debt  is  valaable  consid- 
eration to  sapport  a  conveyance.  Aiken  f.Brwn. 
ai-lS7,'63. 

6670.  Contract  of  a  replevin-bail  is  founded 
on  a  valuable  consideration,  to-wit:  extension 
of  time.    Oathenoood  v.  Waima,  65-576,  79. 

6671.  Motive.  Contract*  Motive  prompt- 
ing one  to  execute  a  contract,  and  consideration 
of  contract,  are  entirely  different  things.  CZarjt 
y.TheCoa.  Imp.  Co.,  67-135,  '77. 

6672*  Consideration  to  sopport  a  contract 
■ut  be  of  sone  benefit  to  promissor,  or  to  a 
third  penon,  or  of  some  Injury,  loss  or  inconven- 
ience to  promisee,  though  in  writing.  &arr  v, 
EarU,  48-478,  73. 

6673.  A  naked  promise  in  writing  to  pay  a 
debt  of  another,  without  m  new  consideration,  is 
void.  Id. 

5574.  A  creditor  held,  as  security,  certain 
property  of  his  debtor,  with  power  to  sell  it  and 
apply  proceeds  to  pavment  of  his  claim.  He 
promised  another  creditor  that,  out  of  any  sur^ 
plus  he  might  have  after  pajraent  of  his  claim, 
topay  his  claim  also.  Asevidenceofsaid  agree- 
a^nt,  he  put  his  name  on  note  of  debtor  held  by 
uid  third  party.  There  was  no  surplus.  Held; 
contract  was  withoutconsideration,  and  void.  Id. 

6676.  Contract  by  subsequent  mortgagee  to 
pay  unsecured  indebtedness,  neld  by  prior  mort- 
mee,  is  a  sufficient  consideration,  timing  v. 
Bttfcr  60-399,  '78. 

6676.  No  eonslderatioB  Is  required  for  a 
waiver  of  notice.  Neal  v.  IToni;  28-523,  >64. 

5577.  A  promise  to  pay  one  to  do  what  he  is 
already  bound  to  do  by  law,  or  by  contract,  is 
•withont  consideration,  and  can  not  be  enforced, 
fiitenow  V.  Malheua,  42-7.  '73. 

6678*  Anagreementofholderof  a  promissory 
Bote  not  to  sue  on  note  for  a  limited  time,  is  no 
bartoaaoit  brought  b^Oresach  time  has  elapsed. 


nahnan  v.  Barbour,  5-178,  '54.  Cf.  5  Blf.  125 ;  6 
Blf.  282;  1-382.  ' 

5579*  New.  Married  women*  A  contract 
after  a  divorce,  to  pay  a  certain  sum  in  con- 
sideration of  services  rendered  in  obtaining  di- 
vorce, and  to  be  rendered  in  collecting  ali- 
mony, is  binding.  Futnam  v.  Tennyaon,  50-456, 
75. 

5580*  Illegal.  The  sherllT  released  from 
eastodya  prisoner,  who  was  committed  until 
his  fine  and  costs  were  paid  or  replevied,  on  prom- 
ise of  father  of  prisoner,  (an  infant)  to  pay  said 
fine  and  costs.  Sherilt  was  compelled  to  pay 
them  himself.  Hdd;  father  was  not  liable  on 
his  promise,  as  consideration  therefor  was  per- 
formance of  an  ill^al  act  by  sheriff.  Kenworlhy 
V.  Stringer,  27-498, 

6581*  Invalid.  A  contlnoance  as  to  a  por^ 
tion  of  parties  on  docket  M  a  justice  Is  a  nullity. 
BootY.im,  88-169,  71. 

5582.  Such  a  continuance  can  not  be  a  valid 
consideration  for  an  agreement.  Id. 

558S.  Compromise  as  a  consideration.  See 
S  3633. 

5584.  Renewal  notes*  A  note  or  bill  given 
in  renewal  merely  of  another,  consideration  of 
which  ia  tainted,  may  be  defended  against  in 
same  manner  as  if  suit  was  upon  firat  note  or 
bill.  But  it  is  otherwise  where  second  note  or 
bill  is  supported  by  a  new  and  distinct  consid* 
eration.    Hyndi.  v.  Hays,  25-31,  '65. 

5585.  Illegality  of  part.  Where  a  party 
has  contracted  to  do  certain  things,  and  an  il- 
legal act  is  included  therein,  he  may,  neverthe- 
less, be  held  to  perform  so  much  of  his  contract 
as  it  is  lawful  to  perform,  if  it  can  be  separated 
from  that  part  wnich  is  illegal.  But  if  no  sep- 
aration can  be  made  between  legal  and  illegal 
stipulations,  whole  will  be  held  void.  So,  where 
consideration  of  a  contract  is  in  part  legal,  and, 
in  part  illegal,  if  consideration  is  separable,  a 
recovery  may  be  had  to  extent  of  legal  consid- 
eration. Same  rule  applies  whether  consldera- 
tion  is  made  illegal  bv  statute,  or  by  common 
law.    Hyads  v.  Haya,  2'5-31,  '65. 

5586.  Ili^al  paper.  Suit  upon  several  bills 
of  exchange.  Answer:  That  consideration  of 
bills  was,  in  part,  payment  of  unauthorized  and 
illegal  paper,  in  similitude  of  bank  notes.  The 
other  part  of  consideration  was  payment  of  legal 
bank  paper.  Held;  that  consideration  was  suf- 
ficient to  support  action  to  extent  of  lawful 
money  paid.  Id. 

5587.  Same  rule  applies  whether  ill^Hty  is 
at  common  law  or  by  statute.  Id. 

5588*  Surrender  of  notes.  A  obtained  a 
judgment  against  B,  C  and  D>  on  a  note  exe- 
cuteid  by  C  and  D  as  sureties.  B  was  insolvent. 
The  sureties  were  in  danger  of  being  compelled 
to  pa^  judgment,  which  was  lien  on  land  of  C. 
C  desired  to  be  released  from  judgment,  and 
agreed  with  A  that  if  latter  would  accept  such 
other  sureties  as  B  could  procure,  and  release 
him  and  land,  he  would  give  up  to  B,  as  can- 
celled, certain  notes,  and  would  discharge  B 
from  liability  thereon.  B  procured  other  secur- 
itv,  which  A  accepted,  and  A  entered  a  release 
of  judgment.  Agreement  was  made  for  benefit 
of  B.  Held;  B  could  maintain  an  action  on 
contract  as  it  was  for  his  benefit.  Held;  there 
was  a  consideration  for  contract.  Jlf(iMeio8T..Btte- 
nour,  81-31,  '69.    Cf.  84-279. 

5589.  Snpport  of  child.  A  complaint  al- 
lied, Uiat  m  consideration  that  plaintiff,  at 
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epeoial  request  of  defendant,  would  receive  an 
infant,  naming  him,  into  his  family,  and  provide 
for  him  boara,  etc.,  suitable  for  bin  age,  etc., 
defendant  promiBed  to  pay  reasonable  price 
therefor;  that  plaintifT did  receive  and  provide, 
etc.,  for  child,  and  that  it  was  reasonably  worth, 
etc.,  and  prayed  judgment,  etc.  Held;  com- 
plaint good.    Lin&s  V.  ICiTwrn,  40-111,  '7"2. 

5590.  Compromise  or  a  snlt.  It  is  true,  a 
compromise  of  doubtful  claims,  may  be  sufficient 
to  found  a  consideration  upon;  but  a  promise 
to  give  someUiing  for  compromise  of  a  claim, 
about  which  there  is  merely  a  dispute  and  con- 
troveray,  and  for  which  there  is  no  legal  founda- 
tion whatever,  is  not  suf&cient  to  sustain  a  suit 
at  law.  Harris  v.  SuUm,  8-289,  '52.  Cf.  Spahr 
V.  Homn^head,  8  Blf.  415,  '47 ;  59-375. 

5591.  Compromise  of  an  action  at  law  ob- 
tained by  fraud,  mav  be  set  aside  in  equity. 
S^r  V.  HoUingthead,  8  Blf.  415,  *47. 

5592*  Where  a  claim  is  legally  groandlesB, 
a  promise  upon  a  compromise  of  it,  or  of  a  suit 
upon  it,  is  not  l^Uy  binding.  Schndl  t.  ^tdl, 
17-29,  '61. 

6698.  inten  a  comprombe  embraces  several 
distinct  matters  in  controversy,  some  valid  and 
some  invalid,  consideration  may  be  apportioned 
as  may  be  equitable.  Spahr  v.  Hoamg^eeul,  8 
Blf.  416,  '47. 

6594.  Pre-exlatinr  debto.  If  bill  of  ex- 
change was  taken  by  payee  in  discbarge  of  a 
pre-existing  debt  of  drawers,  he  is  protected. 
^nargm  T.  MePheelers,  42-527,  '73 ;  and  when 
taken  as  security,  or  satisfaction,  by  "  holder," 
or  assignee.  Mcknight  v.  Knisely,  25-336,  '65 ; 
VaktU  V.  Mason,  1-288,  '48;  Bdbeock  v.  Jordan, 
24^14,  '65:  Work  v.  Brayfon,  5-396/54;  Boue 
V.  Haines,  15-445,  '60  ;  42-527. 

5595.  When  a  pAst  consideration  is  not  a 
sufficient  consideration.  See  Odell  v.  Brmn,  IS- 
28&  '62;  Bingham  T.  Kitaball,  17-396,  61. 

a59A.  Parties*  Consideration  of  a  contract 
need  not  have  moved  from  party,  in  whose  favor 
it  was  made,  and  who  seeks  to  enforce  it.  Bay- 
mond  v.  Prilchard,  24-318,  *65. 

5597*  Surrender  of  a  valid  and  subsisting 
demand,  for  a  like  amount,  against  a  third  per- 
son, is  a  sufficient  consideration  for  a  note. 
Henry  v.  BUmour,  81-136,  '69. 

6697a.  Promise  of  marriage.  Complaint  to 
set  aside  entry  of  satisfaction  and  dismlssaL 
(».§3620.)  Cf.  17-622. 

6698.  A  promise  of  marriage  will  support 
a  grant,  or  transfer  of  personal  property ;  it 
is  regarded  as  a  valuable  consideration,  Buch 
contracts  are  favored  in  law.  Bunnelv.  Wilhermv, 
29-123,  '67. 

5699.  liOve  and  affection  constitute  a  suf- 
ficient consideration  to  support  a  conveyance, 
otherwise  valid,  made  and  procured  by  a  father 
to  his  child,  or  an  executed  gift,  but  not  suf- 
ficient to  support  an  executory  promise,  or  an 
estoppel ;  nor  will  such  a  promise  be  enforced, 
either  in  law  or  in  equity.  Voorheea  y.  Htahaa, 
80-488,  '68. 

5C00.  Such  rule  is  not  changed  if  grantor 
makes  such  a  conveyance  indirectiv  by  a  tax 
sal^  grantee  or  vendee  paying  nothing.  Id. 

6601.  If  a  fiither  convej^  land  to  a  child, 

in  consideration  of  an  obligation  to  support  him- 
self and  wife  during  life,  obligation  is  valid.  So, 
such  an  obligation  may  be  valid  on  an  advance- 
ment of  money.  Leedy  v.  Oumiaier,  lft-523,'59; 
Leaeh  v.  Leach,  4r-628,  '53. 


5603.  Assignment  of  a  contract  of  agency 

for  an  insurance  company,  including  commis- 
sions on  earned  but  uncollected  premianu^ 
though  not  assented  to  by  company,  is  a  safficieat 
consideration  for  a  note  given  therefor.  Greene 
V.  Barthfdomew,  84-235,  '70. 

5003.  Inadequate.  Where  a  party  enters  into 
a  contract,  upon  an  inadequate  consideration, 
under  circumstances  of  pecuniary  embarrass- 
ment, and  weakness  of  mind  occasioned  by  habit- 
ual drunkenncM,  and  person  with  whom  hecon- 
tracts  is  enterprising  and  sagacious  and  takes  an 
u  nconscientious  advantage,  a  court  of  equi^  will 
set  contract  aside.  Marahall  v.  BiUingdg,  7-250, 
'5-5. 

6604.  A  person  who,  with  his  eyes  open,  pui^ 
chases  property  at  a  price  greatly  exceeding  its- 
value,  can  not  obtain  relief  in  equity  on  that 
account ;  but  when  purchase,  at  such  a  price,  is  a 
mere  condition  to  obtaining  of  a  loan,  equity 
may  grant  relief.  Id. 

6605.  If  a  person  a^;ree  to  perform  certain 
labor,  and  take  his  pay  in  a  certain  specific  arti- 
cle, and  there  be  no  fraud  or  warranty,  he  will 
be  bound  by  bis  agreement,  though  article  turns, 
out  to  be  of  less  value  tfaan  be  estimated  it. 
Stale  V.  Beard,  1-460,  '49. 

5606.  in  the  absence  of  ft*and,  party  to  a 
contract,  if  capable  of  contracting,  will  oe  deemed 
to  have  determined  adequacy  of  consideration 
for  themselves^  especially  where  amount  uf  such 
consideration  is  left  in  doubt.  i>u^  T.  Skotiejfr 
11-70, '58;  12-603. 

5607.  A  note,  and  mortgage  to  secure  same, 
if  made  upon  the  consideration  of  natural 
love  and  affection,  will  be  supported,  where 
there  are  no  rights  of  creditors,  or  other  third 
persons,  intervening.    MalUtt  v.  I^ige,  8-364,  '56. 

5608.  An  agreement  to  pay  the  considera- 
tion at  a  fhtnre  day,  will  support  an  assign- 
ment.   Wolf  V.  Smith,  14-360,  m 

5609.  Illegal.  A  contract,  in  which  Illegal 
small  bills  or  notes  form  consideration,  is  ille- 
gal and  void.  Collection  of  a  debt  resting  wholly 
on  such  consideration  can  not  be  enforced.  Mad. 
Ine.  Co.  v.  Forsyihe,  2-483,  '61.   Cf.  10-438. 

5610.  Note  for  a  note.  A  owed  a  debt  to 
plaintiff  and  defendant,  for  vhich  be  executed 
his  note  to  defendant  alone,  and  latter,  in  con- 
sideration of  thus  holding  note,  gave  plaintiff" 
his  own  note  for  sum  due  nim  out  of  note  of  A, 
who  was  insolvent,  and  from  whom  note  could 
not  be  collected.  Held;  defendant  becameowner 
of  whole  debt  due  by  A,  which  was  a  sufficient 
consideration  to  support  note  made  by  him  to 
plaintifl".  Harvey  y.  Xafiin,  2-477,  '51.  Cf.  7-359. 

5611.  Asa  general  rule,  Inadeqaacf  of  con- 
sideration alone  u  not  sufficient  cause  for  im- 
peaching a  contract.    Brown  v.  Bw^,  2-442,  '50. 

5612.  Partial  want,  or  failure  of  conedo- 
eration.  avoids  a  bill  of  exchange  only  pro 
tanto:  out  where  consideration  Is  Illegal  la 
part,  ft  avoids  In  toto.  QambU  v.  Gnmee,  2-392, 

m 

5618.  Construction.  Conveyance  of  land  by 
J.  B.  and  S.,  his  wife,  to  R.  R,  and  bis  heirs  and 
assigns  forever,  after  life  estate  of  grantors,  "  » 
wellfor  and  in  consideration,  of  the  natural  love 
and  affection,"  ete.,  "as  for  the  better  main- 
tenance and  support  of"  the  said  J.  B.  ^"^f,; 
Held;  "the  better  maintenance  and  support  of 
J.  R.  and  S.,  could  not  be  construed  as  a  condi- 
tion subsequent,  that  R.  R.  should  thereafter 
maintain  a^d  support  J.  R.  and  S.;  but  it  was  a 
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pirt  of  conudenlioii  for  conv^ance.  -RMey  t. 
WRm,  71-4M,  m 

WljU  fcrrcnder  of  a  note  to  maker  Is  a 
■Mi  CMUldenitioii,  to  extent  of  amount  due  on 
il»  in-  ft  new  note.    Beed  v.  CoaJe,  4-283,  '63. 

d614a.  New  note  is  a  new  contract,  governed 
in  all  respects  by  law  in  force  at  date  of  execu- 
tion. Id. 

MI5<  Release  of  maker  of  note,  by  payee,  is 
not  binding,  unless  on  a  valuable  consideration. 
Qirter  v.  Zmbtin,  6S-436,  '79.  Also,  release  of  a 
morte^.   Harris  v.  Boone,  69-300,  '79. 

Construction  of  a  railroad  is  a  suf- 
ficient consideration  for  &  release  of  right  of  way. 
Lmtloa  V.  Junetion  R.  Co.,  7-597,  '56. 

561 7.  Extension  of  time.  Where  A,  a  surety 
on  a  note,  and  B  and  C,  jointly  and  severally 
■greed  to  pay  to  bolder  whatever  should  remain 
nopaid  at  settlement  of  estate  of  maker,  in  con- 
sidention  of  extension  of  time  on  said  note  until 
such  estate  should  be  settled,  this  was  held  to  be 
mffictent  consideration.  FMd  r.  Burton,  71- 
380, '80. 

5618.  Release  of  inelioate  interest  of  wife 

in  lands  of  her  husband,  is  a  sufficient  consider- 
ation to  support  a  conveyance  to  her  of  a  part 
of  lands  of  her  husband.  Erowu  r.  Rm^ings,!^- 
505, '80. 

M19.  Perhaps  not  in  cases  where  amount  of 
property  conveyed  to  her  b  so  grossly  dispropor- 
tioned  to  probable  value  of  her  inchoate  inter- 
at,  as  to  work  a  fraud  on  creditors  of  husband. 
Id. 

&620.  Such  agreement  to  convey  to  wife  was 
by  parol.  She  relinquished  her  right.  Held; 
agreement  was  valid,  though  not  in  writing.  Id. 

s621.  Where  there  is  an  existing  moral  obli- 

£tion,  debtor  may  waive  benefit  of  statute  of 
wds.  Id. 

,  5ft32.  A  relingnisliment  of  the  Inchoate  In- 

tenst  of  the  wire,  in  her  husband's  estate,  is  a 
snfficienfc  consideration  for  a  conveyance  by  hus- 
band, or  procured  by  him,  to  wife  of  property 
which  may  be  deemed  a  fair  equivalent;  and 
same  will  be  viewed  as  valid  or  not,  as  it  may 
be  shown  to  be  fair  or  fraudulent  HoWmell  v. 
Smamm,  21-398,  '63. 

d628.  A  release  of  dower  Is  a  valaable  con- 
rideration,  and  sum  to  be  paid  for  It  may  be  se- 
eared  to  wife  through  a  trustee.  Hale  v.  Plum- 
wr,  B-121,  '55. 

m24.  Consideration.  Conditional.  A,  hav- 
ing a  decree  of  foreclosure  against  land  of  B, 
batgained  with  B  for  conveyance  of  legal  title, 
•greeing  to  pay  B  therefor  $60,  and  such  further 
nm  as  B  could,  within  one  year,  find  a  pui^ 
ebuer  willing  to  pay  for  land,  deducUng  amount 
im  on  decree  at  date  of  sale.  B  found  such  a 
pnrcfaaser.  J7«M;  in  suit  by  B  upon  contract, 
A  was  liable  for  surplus.  Excess  of  purchase- 
money,  though  to  be  paid  upon  condition,  was 
apart  of  consideration  whicn  A  agreed  to  p&j 
to  B  for  conveyance  of  legal  title,  such  condi- 
tion was  not  unlawful.  BeymcM  v.  ifos&er,  71- 
596,  '80. 

$•25.  Consideration  far  exteuloa  of  time. 

Answer  allied  execution  of  mortgage  security 
u  consideration  for  extension  of  time.  Reply, 
(hat  saeh  security  was  inadeqnate  to  fblly  se- 
cure debt.  Heid;  Biich  reply  Dad  on  demurrer. 
Ihdenmodv.  Sample,  70-446,  '80. 

5828.  Novation.  A,  B,  C  and  D  were  part- 
Bers.  They  were  indebted  to  E(  Firm  dissolved. 
It  was  agreed  between  all  parties,  including  G, 


that  new  firm,  C  and  D,  should  pay  debts,  and 
that  A  and  B  should  settle  theirshare  with  C  and 
D.  C  and  D  gave  their  note  to  E,  who  informed 
A  and  B  that  debt  was  satisfied.  A  and  B  set- 
tled their  portions  with  C  and  D.  Action  by  E 
against  all  on  debt.  Hdd;  there  was  sufficient 
consideration  to  support  contract  A  and  B 
were  released.    Gtatgovj  v.  Hoblts,  82-440,  '69. 

5627.  Compromtee.  Cf.  §  3627. 

5629.  Natural  love  and  affection  Is  not  a 
ffood  consideration  for  a  promise  or  agreement 
from  father  to  child  to  dive  to  the  latter  certain 
hotes  of  his  own  as  an  advancement  Denman  v^ 
McMnMn,  87-241,  '71. 

6629.  Location  of  the  state  agricnltnral 
college  in  Tippecanoe  county,  was  a  snIHctent 
consideration  to  support  promise  on  part  of 
county  to  make  a  donation  to  secure  donation. 
Ofier  on  part  of  county,  and  its  acceptance  by 
legislature,  together  with  location  of  college  ia 
said  county,  constituted  a  valid  and  binding  con- 
tract Marks  v.  Tnuteet  Purdue  Vrnvembi,  87- 
156,71. 

6680*  Concarrent  acts.  A  executed  to  B,  a 
bond,  conditioned  that  A  would  not  sell  intoxi- 
cating liquors  in  a  certain  place.  Expressed  con- 
sideration, therefor,  was  execution  of  a  like  bond 
by  obligee  to  obligor.  Held;  bonds  were  inde- 
pendent of  each  other.  Performance  of  condi- 
tions of  one,  was  not  a  condition  precedent  to- 
performance  of  other.  Execution  of  each  was 
consideration  for  other.  MeAlitier  v.  Howdt,  42— 
15  '73 

5681.  Bastardy.  Settlement  by  note. 

3626,  3626.) 

5682.  Agreement  by  married  woman  to 
settle  bastardy  proceedings.  3624.) 

5633.  A  verbal  contract  may  constitute  con- 
sideration.  Swank  V.  Niclu^  34-199,  '65. 

6684.  Promise  is  good  consideration  for  a 
promise  with  or  without  a  promise.  DowaegY. 
Hinchman,  26-463,  '65. 

6635.  A  consideration  and  a  promise  there- 
for need  not  be  equivalent  in  actual  value.  Knarr 
V.  Sand  Greek  Turn.  Co.,  45-278,  '73. 

6686.  Certificate  of  stock  is  a  sufficientcon- 
sideration  to  support  a  note.  Id. 

6637.  SnMeient.  A  valid  aasessmentof  taxes, 
for  benefits  was  made  against  land.  A  bought 
land.  Owner  had  personalty,  from  which  tax 
could  and  should  first  be  made.  A  gave  his  note 
to  secure  a  release  of  lien,  with  full  knowledge 
of  facta.  Lien  was  released.  Though  lien  could 
have  been  satisfied  from  personalty,  there  was 
sufficient  consideration  to  sustain  note,  ^norr 
V.  Sand  Greek  Turn.  Co.,  45-278  '73. 

6688.  Advance  payment  of  niMallnterait. 
A  contract  to  extend  the  time  ofpaymeHt  of 
a  note,  In  consideration  of  the  advance  pay- 
ment of  interest  is  binding,*though  amount  of 
interest  paid  is  illegal.  White  v.  WhUney,  61- 
124,  '75;  Abtl'v.  Alexander,  45-523,  '74;  HamU. 
tm  V.  Winierrowd,  48-393,  '73.  Cf.  65-488;  76- 
318;  70-285. 

6689*  Extension  of  time  to  principal  for  a 
definite  period,  on  a  note  drawing  interest,  upon 
a  promise  to  eoHtlnne  to  pay  same  rate  of  in- 
terest, is  not  a  contract  that  will  release  snrety, 
though  such  extension  was  without  consent  of 
surety.  There  is  no  consideration  for  agreement 
Ckrisman  v.  Tuille,  59-155,  '77;  Harter  v.  Moore, 
5  Blf.  367,  '40;  Abel  v.  Alexander,  45-523,  '74; 
{Pieiee  v.  Goldsbernf,  31-52,  '69,  overniled.) 

5640.  Extension  of  time.  A  promise  to  pay 
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4UI  Illegal  Interest,  or  interest  already  due,  is 
not  a  sufficient  consideration.  Halsiead  v.  Broan, 
17-202, '61;  Sftooi  v. -Slate,  6-113, '56;  Braman 
V.  Howie,  1  BIf.  392,  '25. 

1)641.  A  contract  to  extend  time  of  payment 
■oi  a  note  for  a  definite  time,  in  consideration  of 
advance  {tayment  made  by  principal  witliout 
knowledge  of  surety,  (thoa^h  such  payment  was 
in  excess  of  legal  rate  of  interest,  or  that  con- 
tracted for,)  wHl  release  surety.  White  v.  Whii- 
ney,  51-124,  '75 ;  Harbert  v.  Dunumi,  8-346,  '52; 
HamUton  v.  WinteiTov>d,  48-393,  '73;  Calvin  V. 
Wiggam,  27-489,  '67  ;  G  oss  T.  WW,  80-378,  '08 ; 
Bedman  v.  Deputy,  26-338,  '66. 

5642.  Also  when  consideration  is  a  promise 
io  pay  an  Increased  legal  rate  of  interest. 
JfufT.CWc,  45-300, '73. 

5tt48.  Also  acceptance  of  interest  la  ad- 
vance, under  same  circumstances,  which  is  an 
implied  extension  for  the  time  so  paid  for.  Abd 
V.  Aleiande>;  46-523,  '74 ;  Jarvisv.  Hyatt,  48-163, 
'73;  HamUton  v.  Winterrowd,  id.  393,  398,  401; 
Montgomery  v.  Hamilton,  48-451,  '73;  Redman  V. 
Deputy,  mpra.    Cf.  6-128. 

5644.  Also  giring  and  acceptance  of  addl- 
llonal  seenrltf  on  debt.  Tray»er  t.  Tmsiea  Ind. 
AA.  UniveTtUy,  8&-556,  '72 ;  Loomia  t.  Donmm, 
17-198,  '61. 

5845*  An  agreement  by  B,  on  maturity  of  a 
note  executed  to  him  by  A,  his  former  partner, 
to  extend  time  of  payment  of  such  note,  if  A 
should  pay  certain  debts  of  firm,  Is  founded 
on  a  sntDclent  consideration  to  bind  B, 
although  A  had  agreed  to  pay  said  debts  in  ar- 
tides  of  dissolution.  Menifee  v.  aark.  85-304,  '71. 

6646.  Promise  to  pay  a  debt.  A  promise  b;r 
one  of  several  joint  debtors  to  pay  whole  debt  is 
Jiot  asufficientconsideration  for  a  contract*  OuTn- 
eron  v.  WarbriUon,  9-351,  '57. 

5647.  Promise  to  do  a  dulj.  A  was  surety 
for  B  on  a  bond.  A  agreed  to  convey  certain 
land  to  fi  when  B  performed  conditions  of  bond. 
MM;  no  consideration  for  A's  agreement.  Peel- 
man  T.  Pieelmaa,  4-612,  '53;  Fordy.  Qamer,  15- 
298,  '60. 

5645.  A  signed  a  written  contract  to  enter 
military  service  of  U.  S.  for  a  bounty  of  $100. 
B  promised  to  pay  him  an  additional  sum.  Held; 
no  consideration  for  promise  of  B.  ReynoUh  v. 
Nment,  25-328,  '65. 

5649.  Indenmltx.  Past  consideration.  A 
bond,  on  which  action  was  brought, read : "  Where- 
as the  above  named"  obligee  "has  heretofore  so\A 
And  delivered  to  the  above  bound,"  principal 
obligor,  "certain  property,  *  *  *  and  whereas 
the  said"  principal  obligor  "has  assumed  and 
agreed  to  pay,  as  a  part  of  the  consideration  for 
the  property  so  conveyed,  certain  notes *  »  • 
bond  was  to  be  good  if  conditions  were  not  per- 
formed, and  void  if  performed.  Signed  by  prin- 
cipal and  sureties.  Held;  bond  does  not  show 
on  its  face  that  it  was  vitiiout  consideration  as 
to  sureties.  It  does  not  show  that  sale  uid  con- 
veyance was  made  before  and  without  r^ard  to 
said  bond.  SoiUhside  P.  M.  Aa.  v.  Outler  A  Sav- 
idge  Lumber  Co.,  64-560,  '78. 

5650.  A  bond  for  payment  of  money  im- 
ports a  consideration,  and  need  recite  none. 
Salcer  v.  Bd.  Corn's  Waehington  Co.,  68-497,  '76. 

5651*  A  bond  was  executed  by  principal  and 
hia  sureties  to  secure  performance  by  principal 
"  of  the  conditions  of  the  foregoing  contract,"  etc 
Contract  and  bond  bore  same  date,  and  were 
written  on  same  paper.  Hdd;  they  constituted 


a  single  instrument,  and  consideration  for  con- 
tract was  a  sufficient  conMidcration  for  bond. 
Mackemie  v.  Bd.  School  Trusteat  Edinhurij,  72-189, 
'80. 

6653.  Past.  An  express  promise  can  only 
revive  a  precedent  good  consideration  which 
might  have  been  enforced  at  law,  through  me- 
dium of  an  implied  promise,  had  it  not  been 
suspended  by  some  positive  rule  of  law;  but  can 
give  no  original  right  of  action,  if  obligation  on 
which  it  is  foundwl  never  could  have  been  en- 
forced at  lav,  though  not  barred  by  any  l^;al 
maxim  or  statutory  provision.  Wiggms  v.  Keizer, 
6-252,  '55. 

5658.  A  promise  founded  on  a  past  consid- 
eration will  not  support  an  action,  unless  de- 
fendant, previously  to  promise,  be  under  l^al 
or  moral  obligaUon  to  pay.  Gold^  v.  Robert- 
ton,  1  Blf.  247,  '23. 

5654.  A  entered  U.  S.  land  without  claim  of 
right  and  made  improvements  afterward.  B 
purchased  land  of  U.  S.,  and  promised  A  to  pay 
nim  $80  for  improvements.  In  consequence  of 
promise,  A  left  premises.  Hdd;  promise  was 
nudum  paeium.  upon  which  no  action  could  be 
supported.   AMtonT.  Dodge,  1  BIL  19,  '18. 

5655.  Under  act  of  '43,  such  promise  woald 
be  valid.    Qivem  v.  Bvrgei,  7  Blf.  577,  '46. 

5660.  Mortgage  to  secure  a  pre-existing 
debt,  in  consideration  of  an  extension  of  time, 
is  founded  upon  a  valuable  and  1^1  considera- 
tion. GifcAmt  v.GoiijrA,  68-576,  78.  Cf.  67- 
311;  72-413. 

5657.  He  stands  as  a  bona  fide  purchaser  for 
value.  Id. 

565$.  Wanton  Past.  A's  vrlft  died  testate, 

and  byherwill  bequeathed  to  B,C  and  D,each, 
the  sum  of  $200,  but  left  no  property  out  of  which 
the  legacies,  or  any  part  of  them,  could  be  satis- 
fied. After  her  decease,  Aenterra  into  an  agree- 
ment, in  writing,  with  legatees,  by  which  he* 
agreed  to  pay  to  them  several  sums  bequeathed 
to  them  by  bis  wife,  in  consideration :  (1 )  of  one 
cent ;  (2)of  love  and  affection  he  bore  his  deceased 
wife,  and  fact  that  she  had  done  her  part  in  tlie 
acquisition  of  his  property ;  and  (3)  that  she  had 
expressed  her  desire  by  her  will,  that  they  should 
have  said  sums  of  money.  Suit  upon  agreement. 
Answer  want  of  consideration.  Held;  wife'swill 
imposed  no  obligation  on  A  to  pay  legacies  out 
of  his  property  ;  and  as  his  wife  nad  none  of  her 
own  out  of  which  they  might  be  paid,  his  prom- 
ise to  pay  them  was  not  legally  binding  on  him. 
Held;  second  consideration,  as  set  form,  is  not 
good  (a),  because  poet,  (b),  because  not  good  to 
support  a  promise  to  pay  totAtrdpeisoos.  Held; 
first  consideration  was  loo  inadwuaie.  SekneU  v. 
Nell,  17-29,  '61. 

5659.  Past.  Plaintiff  alleged  that  the  horse 
of  defendant  was  stolen,  whereupon  plaintiff  re- 
covered and  returned  him  to  defendant,  who,  in 
consideration  thereof,  promised  to  pay  $50  to 
plaintiff,  etc.  Held;  complaint  bad.  A  request 
by  defendant  for  service  rendered  should  have 
been  alleged.   Dawkim  v.  Sappinglon,  26-199,  '66. 

5660.  A  precedent  debt  Is  a  valoable  con- 
sideration tor  a  conveyance.  MeMahan  v.  Mor- 
rison, 16-172,  '61.  Cf.  JSeagan  v.  Burton,  67-347, 
'79. 

5661.  Precedent  debt.  Where  notes  are  as- 
signed, and  Msig^ee  took  them  voluntarily,  and 
without  consideration  passing  at  time,  but  in  dis- 
charge and  payment  of  a  debt  theretofore  con- 
tracted and  unpaid,  consideration  is  not  such  as 
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to  give  assignee  more  rights  than  his  assignor  had 
against  one  having  just  and  equitable  rights  to 
said  notes.    Meaoan  v.  Hadl^,  o7-509,  '77. 

»M2,  An  Indemnity  mnd  seonritf  for  past 
idmees  and  liabilities,  is  a  anfficientconsidei^ 
ation  to  bind  one  on  a  contract  to  fluke  ftatnre 
idmees.   Brmkmeyer  v.  BrowMller,  65-^87,  '76. 

Indorsement  and  mortfirftge.  Snbee- 
qaent  security.  One  who  indorses  a  note,  and 
execates  a  mortgage  to  secure  contractof  indorse- 
ment, as  an  independent  contract,  subsequent  to 
execution  of  a  note,  without  a  new  consideration, 
is  not  bound  thereby.  Damdeon  v.  King,  61-224, 

6964.  Execution  of  a  note  to  pay  a  debt  of 

another  party  without  a  new  consideration,  is  nit- 
Aim  pactum.    Bi^^gham  v.  KimlxUl,  17-396,  '61. 

&€66.  Preexisting  consideration.  A  note 
executed  by  a  widow  in  payment  for  services 
rendered  when  married,  under  agreement  to  pay 
out  of  her  separate  estate,  is  void  for  want  of 
consideration.    Thomas  t.  Huaage,  64-106,  76. 

6666.  Also,  a  note  executed  as  widow,  for 
money  loaned  her  when  married,  under  a  con- 
tract to  pay  out  of  her  separate  estate.  Maker 
T.  Jfiirtin,  48-314,  '73. 

5667.  Pre*exlstinp  debts.  A  executed  a 
mortgage  to  B,  but  made  a  mistake  in  descrip- 
tion of  property.  He  made  a  second  mortgage 
on  same  property  to  C,  to  secure  a  note  given  in 
payment  of  several  long  past  due  notes.  Action 
Dj  B  to  refonn  mor^ge  against  C,  who  had 
no  notice  of  mistake  in  first  mortgage.  Held; 
action  woald  lie  as  second  mortgage  was  given 
to  secure  a  prior  debt,  and  no  new  consider- 
ation passed.  BimeHbarke  v.  Ramey,  68^99,76. 

6668.  Released  by  part  payment.  A  judg- 
ment creditor  agreed  with  replevin  bail  of  a 
judgment-debtor  that  if  he  would  pay  one-half 
judgment,  he  would  make  other  half  of  judgment 
out  of  judgment-debtor  and  not  out  of  said  bail. 
Betd;  agreement  without  consideration  and  not 
binding.   Smith  v.  ly^,  61-512,  75. 

S66ft,  Partial  payment.  When  a  debt  is  doe 
and  ascertained,  payment  by  debtor  of  part  of  it 
is  DO  consideration  for  a  release,  or  an  agreement 
to  satisfy  whole  debt.  SmWi  v.  TyUr,  tamra;  Mar- 
kd  V.  a»(fer,  28-488,  '67. 

6620.  Or  an  accord  and  satisfaction.  Stone  t. 
Xonwrn,  88-97,  '67 :  Markd  t.  SpiUer,  mpra. 

6671.  Proiuie  to  do  one's  duty.  An  agree- 
ment, in  consideration  that  another  will  do  what 
he  is  already  bound  to  do  by  law  or  contract,  is 
without  consideration,  and  can  not  be  enforced. 
BiltMor  V.  MoMeira,  42-7,  '73 ;  Beynolds  v.  ^u- 

25-328,  '65;  Ford  v.  Oamer,  16-298,  '60; 
Ftdmaa  t.  iWmon,  4-612,  '63;  Oameron  r.  War- 
Wttm,  8-351,  '57. 

6672.  Put  payment.  Vuscertained  del>t. 
In  cases  where  damages  are  unliquidated,  pay- 
ment of  a  less  sum  than  that  demanded  may  be 
a  legal  satisfaction  or  release.  Batman  v.  Z>an- 
«i«,5Blf.  71, '39. 

6678.  Return  of  property  wronghilly  ta- 
ken. Release.  Certificates  were  wrongfully 
taken  from  A.  In  consideration  of  a  return  of 
part,  A  gave  a  release  in  full  from  all  demands 
therefor.  Beld;  no  consideration,  and  A  may 
sue  for  residue.   FUtgerald  v.  Smiih,  1-310,  '48. 

6674.  An  Mrreement  by  A  to  dlschai^ 
h^ance  of  a  ju^j^ent  due  to  B,  upon  B's  deliT< 
ering  to  lum  a  wagon  at  a  time  specified,  is  a 

17 


sufficient  consideration  to  support  a  promise  by 
B  so  to  deliver  it.    Oivan  v.  Swadley,  8-484,  '52. 

6676.  Abandonment  of  right  of  appeal,  in  a 
litigated  case,  is  a  valid  consideration  for  any 
agreement  founded  thereon.  Wrav  t.  CAondter, 
64-146,  78. 

5676.  Fact  that  consideration  Is  not.  In 
J  ndgment  of  tliird  parties,  adequate,  does  not 
render  contract  void.  These  are  circumstances 
to  be  considered  by  jury.  Johtuon  r.  JoAnam,  10- 
387,  '58. 

6677.  Inadequacy  of  a  consideration  will 
not,  of  itself,  defeat  a  contntct,  or  substan- 
tiate a  charge  of  fraud.  It  is,  indeed,  necessary 
that  consideration  should  be  of  some  value,  but 
it  may  be  of  slight  T^ue  only.  Matm  v.  Moul- 
dm,  68-1,  77 ;  Simt  v.  SbT^,  62-41,  78.  Cf. 
1-363. 

5678.  Judicial  sale.  Here  inadequacy  of 

price  will  not  invalidate  a  judicial  sale,  unless 
there  are  additional  circumstances  to  justify. 
SmoU  V.  C^aimion,  16-165,  '61 ;  BetUon  v.  Shreeve, 
4-6&'63.   a  18-462. 

6679.  Existence  of  a  subsequent  judgment 
lien  is  not  such  a  circumstance,  as  it  is  not  con- 
structive notice  to  a  purchaser.  Id, 

6680.  Inadequate.  Consideration  of  onecent 
will  not  support  a  promise  to  pay  $600.  "  In- 
adequacy of  consideration  will  not  vitiate  an 
agreement,"  is  a  doctrine  that  does  not  apply  to 
a  mere  exchange  of  sums  of  money,  of  coin, 
whose  value  is  exactly  fixed,  but  to  exchange  of 
things  of  indeterminate  value.  Sehneil  t.  NUt, 
17-29,  '61. 

5681.  Debt  on  a  replevin-bond.  Plea,  con- 
sideration of  the  bond  was  iUegal.  Bdd;  in- 
sufficient.   Sherry  v.  Foreman,  6  Blf.'57,  '41. 

5682.  Agreement  not  to  litigate.  A  pur- 
chaser at  a  judicial  sale,  after  yearof  redemption 
had  expired  and  he  was  entitled  to  a  deed,  made 
dn  agreement  to  pay  owner  of  equity  of  redemp- 
tion a  certain  sum  for  a  conveyance  from  him, 
provided  right  to  make  such  conveyance  by  him 
was  decided  by  courts,  and  such  owner  would 
give  immediate  possession,  and  not  liti^te  mat- 
terwith  purchaser.  Held;  consideration  suffi- 
cient. Bd.  Oom'sHenry  Co.  M.SfaUer,  62-171, '76, 

5688.  Parent  and  ehUd.  SerTlce  of  child. 
A  contract  with  a  minor,  by  his  father,  to  con- 
vey to  Iiim  certain  lands  in  cmisidoration  that 
he  would  remain  with  him  wtUU  he  tens  married, 
is  founded  on  a  valid  consideration.  Lafollett  v. 
Kyle,  61-446,  75. 

6684.  Rl^bt  to  service  of  child.  Though  a 
father  is  entitled  to  services  of  bis  infant  som  he 
may  relinquish  such  right,  and  bind  himself  to 
pay  a  conipensation  for  service.  Id. 

5685.  flon-performanoe  of  contowt.  As- 
sumpsit brought  by  an  administrator,  on  a  writ* 
ten  contract,  Dy  which  defendant  sold  to  intes- 
tate, one-half  of  a  claim  on  some  Indians,  with 
a  guarantee,  etc.,  each  of  parties  was  to  assist, 
in  collection  of  claim,  at  next  Indian  treaty; 
and  a  certain  void  obligation,  beld  by  intes- 
tate on  defendant,  was  to  be  given  up.  On  trial, 
under  general  issue,  contract  was  proved,  but 
there  was  no  evidence  that  intestate  had  assisted 
in  (wllection  of  said  claim,  or  that  said  void  ob- 
ligation had  been  given  up.  Held;  plaintiff 
could  not  recover.  Ewing  v.  Ooombe,  8  Blf. 
358,  '47. 

6686.  First  count  (in  said  suit),  which  al- 
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l^ed  tliat  void  oblieation  had  been  given  up; 
that  intestate  died  before  contemplated  treaty  was 
made;  and  that  claim,  on  account  of  its  date, 
was  inadmissible  under  treaty;  was  held  to  be 
be  bad.  Id. 

&687t  Third  connt  alleged  that,  in  consider- 
ation that  "the  intestate  had  bought  of  defend- 
ant the  half  of  a  certain  other  claim,  etc.,  at  and 
for  a  certain  other  snra  and  price  agreed  upon  " 
between  parties,  defendant  promised,  etc.  Held; 
this  count,  by  omitting  to  state  what  snm  or 

Erice  was  which  parties  had  agreed  upon  for 
alf  of  claim,  showed  no  coosideration  for  de- 
fendant's promise.  Id, 

5688.  Consideration.  Fatlnre.  Members  of 
an  incorporated  company  assumed  name  of 
Aurora  Association  for  Internal  Improvements;" 
and  in  that  name,  by  their  agent,  executed  a 
title  bond  for  a  lot  in  town  oi  Aurora,  signed, 
"By  authority  of  Aurora  association.  N.  R., 
agent."  Held  ;  bond  was  not  obligatory  on  mem- 
bers of  company,  and  was  consequently  not  a 
valid  consideration  for  a  note  given  for  price  of 
lot    Vattier  v.  Bobertt,  2  BIf.  255,  '54. 

5689.  Past  eonsIderatlOB.  If  discharged 
bankrupt  promise  to  pay  debt  contracted  before 
dischai^,  such  contract  is  binding  without  other 
consideration  than  the  previooB  obligation. 
Hoek^t  V.  Jones,  70-227,  '80. 

5690.  New  consideration  fbr  a  renewed 
womise  where  a  party  abandons  his  con- 
iraetf  opposite  party  has  bis  election  to  sue  or 
make  a  new  agreement ;  and  if,  in  such  new 
agreement,  be  make  new  or  additional  promises, 
dependent  upon  performance  of  work  contracted 
for,  and  pi^rty  abandoning  original  contract,  in 
consideration  of  such  new  promises  complete 
work,  promises  are  binding.  Such  new  agree- 
ment ma^,  by  its  terms,  or  oy  legitimate  impli- 
cation, dispose  of  any  right  of  action  arising  un- 
^  previous  contract.  Cbyner  t.  lA/nda,  10-282, 

5691*  A  bought  of  B  a  store,  and  executed 
three  notes  to  £^  of  which  notes  two  were  se- 
cured by  mortgage  on  property.  A  sold  prop- 
erty to  D,  who  agreed  to  pay  first  note,  and  to 
secure  third  note  by  a  mortgage.  B,  without 
consent  of  C,  surety  on  third  note,  delivered  to 
A  first  two  notes,  and  released  mortgage  given 
by  A,  and  a^nreed  to  accept  a  mortmge  from  D 
to  secure  third  note,  and  to  release  G.  This  C 
demanded.  Held;  There  was  a  consideration 
for  the  agreement,  to  wit :  a  new  debtor  and  a 
new  mortxage.  CW/rfter  v.  Hvbat,  72-137,  '80. 

5698.  Illegal.  Asealednotegiventoanagent 
bycomplainantofatract,ln  consideration  orthe 
payee's  agreement  to  abandon  prosecntlon 
of  a  claim  to  land,  which  he  had  undertaken  to 
prosecute  for  Iii8  principal,  is  fraudulent  and 
void.  Banwtfv.^)cncer,4Blf.  206, '36. 

5698.  Promise  to  third  partr.  Novation. 
If  A,  being  indebted  to  B,  puts  m  hands  of  C 
notes  or  other  securities,  with  request  .that  C 
shall  deliver  them,  or  pay  proceeds  thereof,  or  a 
sum  of  money  less  than  value  thereof,  to  B,  and 
C  promises  fi  that  he  will  do  so,  promise  is 
founded  upon  a  consideration.  C  may  sue.  Cf. 
7  BIf.  644;  6  id.  347.  Miller  v.  Upton,  6-53,  '54. 

5694.  If  A  places  in  hands  of  B  money  to  be 
paid  to  C,  to  indemnify  him  for  having,  as  re- 
plevin bail,  paid  a  judgment  against  -A,  and  B 
promises  C  to  pay  him  money,  C  can  sustain  an 
action  therefor.    Hrwh  v.  Carpenter,  6-78,  '54. 

5695.  A  bill  on  an  administrator  in  these 


words :  "  Please  to  settle  f80  out  of  my  part  of 
the  estate,  with  N.  H.,  and  this,  my  order,  ^all 
be  your  receipt  for  the  same."  add;  hU\  and 
acceptance  alone,  contain  no  caose  of  action, 
wfaetner  acceptance  be  absolnte  or  eonditional. 
MUb  v.  KmfkwdaU,  2  BIf.  47,  '27. 

6696.  Administrator  promised  holderthat  if 
he  would  retain  bill,  it  should  be  raid  whenever 
a  certain  farm  should  be  sold.  Held;  as  con- 
sideration of  this  promise  arose  subsequently  to 
intestate's  death,  no  action  would  lie  against  ad' 
ministrator  so  as  to  charge  estate.  l£ 

5697.  Where  A  owes  B,  and  B  owes  C,  in  or- 
der to  render  A  liable  to  C  for  B's  debt,  wiUiout 
a  promise  in  writing,  a  mutual  agreement  of 
parties  must  be  proven,  that  B^as  to  he  released 
and  A  was  to  pay  B's  debt  to  C.  Decker  v.  Skakrr 
8-187, '51. 

5698.  A  note  was  given  in  consideration  of  a 

Statent.  A  subsequent  patent  issued  to  another 
or  same,  or  nearly  same,  invention,  can  not  af- 
fect rights  under,  or  consideration  of,  oot&  Oow 
V.  Ei^ng^  84-65,  '7a 

5699.  UlegaL  Action  on  note  payable  in 
bank  by  indorsee.  Answer  alleged  that  payee 
was  a  criminal  prosecuting  attorney;  that  sole 
consideration  therefor  was  agreement  of  payee 
to  dismiss  a  certain  prosecution  in  court  against 
maker  of  which  cause  payee  bad  sole  chaige; 
that  note  was  assigned  to  plaintifT  without  con- 
sideration. Held;  answer  good,  consideration 
was  illegal.    Qdlitr  T.  Wau^,  64-456,  '78. 

6700.  Good.  Purchase  of  equity  of  redemp- 
tion of  land,  sold  on  execution,  to  party  holding 
mortgage  thereon,  securing  note  not  yet  due,  ex- 
ecuted to  him  by  ^Mirchasers^^ntor,  agreed  with 
mortgagee  in  writing,  that  in  consideration  of 
payment,  acknowledged  therein,  to  mortgageeof 
redemption  money  with  interest,  the  mort^gee 
agreed  to  extend  time  of  payment  of  part  oi  note 
for  one  year  after  maturity,  etc.  HeH;  valid 
agreement.    KeMer  v.  HtUman,  65-100,  '78. 

5701.  Mntnal  contracts*  Inaction  against 
railroad  company  for  breach  of  contract,  com- 
plaint showed  relation  of  common  carrier  and 
shipper,  agreement  on  part  of  such  company  to 
ship  stock,  and  on  part  of  plaintiflT  to  furnish 
such  stock,  and  that  stock  was  furnished  and 
part  loaded  on  cars.  Held;  sufficient  consid- 
eration is  shown  for  contract  FUtabar^ele^B- 
W.  Cb.  T.  HonoweU,  65-188,  '79. 

5703.  When  there  was  a  consideraUon  to 
support  note  as  to  principal,  note  is  valid  against 
a  voluntary  surety.  Crai^ord  v.  Shaw,  1^-495, 
'62. 

5708.  Payment  of  a  debt  before  it  is  daey 

is  a  good  consideration  for  a  promise.  Migib» 
V.  Bmckr,  17-167,  '61. 

6794.  C<Nrpomtlon8  should  be  bound 
same  moral  condderattons  as  other  perwii* 

Butler  y.Myer,  17-77, '61. 
5705.  Deed  without  wife's  signature.  A 

sold  to  B,  land,  of  which  one-half  was  paid  in 
cash,  and  three  notes  given  for  residue.  A  in- 
dorsed one  of  notes  to  a  third  pereon,  who  sued 
upon  it,  but  was  defeated  because  deed  tendered 
by  A  was  not  executed  by  his  wife.  Ad  agree- 
ment was  then  made  between  A  and  B,  by  which 
latter  agreed  to  accept  the  deed,  without  wife's 
signature,  and  to  pay  to  A  amount  of  said  note* 
and  for  which  A  was  liable  on  his  indorsement, 
and  also  one  other  of  three  notes,  third  being  at 
time  surrendered  to  him  by  A.  Held;  convey- 
ance of  Af  without  wife's  signature,  was  a  suffi- 
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rient  consideration  to  sapportagreement.  fWer- 
KMd  V.  Pierce,  17-461, '61. 

5706.  LegmUtj.  Wben  gorenied  by  for- 
el^  sUte.  A  sold  to  B  two  bonds  of  the  C.  & 
C.  Railroad  Corapanv,  for  $500  each,  payable  on 
MaY  1,  *69.  at  Cincinnati,  in  the  state  of  Ohio, 
to  John  McLean,  a  citizen  of  that  place,  with 
10  per  cent,  interest,  which,  by  the  law  of  that 
state,  was  a  legal  rate  of  interest.  A  guai'iinteed 
to  B  payment  of  bonds  according  to  their  tenor. 
Sabeequently,  and  before  their  maturity,  A  took 
them  up,  substituting  his  own  agreement  to  pay 
Bprincipal  and  interest  of  bonds.  Held;  return 
of  bonds  to  A  constitutedj^nW  facU,  a  good  con- 
sideration for  agreement,  irrespective  of  validity 
orinvalidity  of  oonds.  Held;  as  to  interest,  laws 
of  Ohio  governed  in  constrnction  of  bond.  Heid  ; 
in  effect,  latter  ajjreement  was  to  pay  a  certain 
som  of  m6ne^,  being  amount  that  would  be  due, 
inclodiDg  principal  and  interest,  and  at  time 
when  same  installments  became  due.  Butler  v. 
Edgertm,  15-1-5,  '60. 

&707*  Illegal.  Notes  issued  as  money  bv  unau- 
thorized banks  are  void,  and  individual  stock- 
holders are  not  liable  upon  them.  Brown  v.  Kil- 
han,  11-449,  'o8. 

5708.  Consideration  given  for  them  may  be 
recovered  back.  Id. 

5709.  Such  bank  notes  will  constitute  no  con- 
sideration for  a  note.  Skinner  v.  Deming,  2-558, 
■51. 

5710.  Likewise,  as  to  e  bank  that  is  not  state 
bank,  or  a  priviitebank  oiganized  under  general 
baaking  law.  Brotm  v.  KiUian,  supra.  Cf.  18- 
109;  15-257. 

5711.  Illegal.  An  agreement  to  extend 
time  of  payment  of  a  note,  in  consideration  of 
uurloos  interest,  Is  not  binding.  Brown  t. 
Banua,  16-248,  '61. 

5712.  A  asssigned  to  B  tvo  notes  on  C,  of 
which  B  executed  to  A  his  two  notes.  Cotem- 
ponneously  with  this  transaction,  a  written 
agreement  was  entered  into  between  parties,  by 
which  B  undertook  not  to  enforce  collection  of 
Oa  notes,  until  notes  given  by  him  to  A  should 
be  demanded  in  writing;  and  A  bound  himself 
not  to  transfer  B's  notes.  Suit  by  B,  alleging 
that  A  had  transferred  his  notes ;  that  C  was  in- 
solvent, and  hb  notes  worthless ;  and  that  he  had 
made  no  effort  to  collect  same.  Offer  to  surrender 
notes  of  C  to  A,  and  prayer  that  his  (B's)  notes 
mkhtbesurrendered  and  canceled.  J7c/rf,-  notes 
of  B  were  based  npon  a  good  consideration ; 
and  that  agreement  between  parties  did  not 
tttke  llabtlltj  of  B  to  pay  his  notes  dependent 
npon  his  enforcing  eollection  of  notes  of  C. 
B^;  if  rither  party  had  violated  an  agreement, 
an  action  would  1  ie  by  other,  to  recover  whatever 
damages  he  may  have  susta  ined ;  but  such  breach 
does  not  affect  right  of  other  party  to  notes  given 
or  transferred  to  him.  Held;  A  could  legally 
transfer  notes  of  B,  and  agreement  could  not 
affect  validity  of  transfer,  Morton  v.  Noble,  15- 
608, '60. 

5713.  AdrantageB  of  appeal.  Estoppel. 
8aU  upon  a  bond,  executed  to  procure  an  ap- 
peal to  Franklin  C.  C.  from  an  award  rendered 
against  White  Water  Valley  Canal  Company, 
fordamages  occasioned  by  construction  of  canal. 
Avsrd  was  rendered  and  filed  in  office  of  secre- 
tary, who  was  under  provisions  of  charter  of 
company,  pro  hue  vice  justice.  Judgment  was  ren- 
dered, on  appeal,  for  amount  of  award,  and  was 
allq;ed  to  be  unpaid  and  unreversed.  Defend- 


ant answered,  that  award  from  which  api>eal 
was  taken  was  irr«^ilar  and  illegal,  and  hence 
appeal  bond  was  without  consideration.  Held; 
if  award,  from  which  appeal  was  taken,  was 
void,  appeal  bond  was  not,  lor  that  reason,  with- 
out consideration.  Held;  removal  of  cause  from 
secretary's  court,  to  C.  C.  where  it  would  stand 
for  trial  de  novo,  was  a  good  consideration  to 
support  appeal  bond.  Held;  surety  on  bond 
could  not,  in  this  suit,  go  behind  judgment  in 
C.  C.    BtUler  v.  Wadley,  16-502,  '60. 

6714.  Legal.  Told  notes.  Suit  npon  a  note. 
One  of  defendants,  as  treasnrer  of  Z%«  Loganmort 
Inmranee  Company,  had  drawn  certain  oraen 
upon  company,  in  similitude  of  bank  notes,  and 
intended  for  circulation  as  such,  which  were  ac- 
cepted by  secretary  of  company.  P'oliowiog  is 
a  sample :  "  Logansport  Inauranee  Company :  Pay 
one  dollar  on  demand  to  the  bearer.  Loganspo^k, 
May  1,  1850.*'  Orders  were  cirealated  as  money. 
Treasurer  requested  plaintiff  to  redeem  order, 
and  promisea  to  pay  him  amount  he  might  re- 
deem. But  when  plaintiff  had  redeemed  or^ 
ders  to  amount  of  eight  hundred  dollars,  treas- 
urer, not  being  prepared  to  pay,  gave  note  in 
suit  General  veraict  for  plaintiff,  together  with 
following  answers :  "  Question — '  Was  said  note 
given  at  the  date  thereof,  for  and  in  considera- 
tion of  the  surrender,  by  the  plaintiff  to  the  de- 
fendant, for  $800,  the  amount  of  the  issue  or  cir- 
culation of  the  Logane^i  Itamranee  Company  V 
Answer — *Yes,*  Question — 'Was  the  issue  of 
the  currency  of  the  Logamport  Inmrance  Cbm- 
pcmy,  fraudulent  and  void?^  Answer —  'Yes.* 
Question — *  Did  the  plaintiff  redeem  and  take 
up  $800  of  the  issue  or  circulation  of  said  com- 
pany, at  the  request  of  the  defendant,  and  upon 
nis  promise  to  reimburse  the  plaintiff?'  Answer 
— Yes.'"  Held;  (1)  That  special  findings  arecon- 
sislent  with  general  verdict,  and  judgment  right 
upon  facts  stated,  if  plaintiff  could  recover  at  all. 
(2)  That  consideration  of  note  was  legal,  and 

Slaintiffwasentitled to  recover.  Wrighlv.  Hughes, 
8-109, '59.  Cf.  15-257. 

5716.  A  patent  may  have  been'of  some  value, 
though  of  no  utility  whatever.  Burnt  v.  Bamea, 
58-436,  '77. 

6716.  Snbscriptlon.  A  note^given  asado- 
nation  to  an  association  au'thoriEed  to  receive 
"  donations  and  contribution,"  can  not  be  de- 
fected for  failure  of  consideration.  Roche  v. 
Boanoke  C.  Seminary,  56-198,  '77 ;  Johnston  v. 
Wabash  College,  2-556,  '51. 

5717,  Only  failure  of  consideration,  would 
have  been  an  alleged  abandonment  of  enterprise, 
in  aid  of  which  note  was  executed.  JBocAe  v, 
Roanoke  C.  Semmary,  mpra, 

6718.  Statute  Of  frandg.  An  unwritten  con- 
tract, though  founded  on  a  valid  consideration^ 
mar  be  void  under  statute  of  frauds.  KnOx 
V.  Sleicart,  64-178,  '76.  See  Berhhire  v.  Young, 
46-461,  74. 

5719.  Subscriptions.  Subscriptions  made  to 
a  common  fund,  to  advance  a  common  object, 
are  binding.  Matnal  promises  constitute  a 
snflelent  consideration.  H^&i  v.  Tnutees  Ml. 
Afb.  UniversUy,  5S-326, 76 ;  Peiree  v.  Ridw,  6- 
69,  '54 ;  JeweU  v.  Sallsbvry,  16-370,  '61 ;  N.  W.  O. 
of  UniversaliMs  v.  Myers,  86-375,  '71;  OraemHia 
R.  Co.  V.  ArmOrong,  89-418,  '72. 

II.  Want  of  Consideration. 

6720.  Want  of.  Vaarjr.  If  usurious  interest 
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is  taken  out  in  advance,  it  makes  a  case  of  a 
want  of  consideration,  in  a  note  covering  amount, 
to  extent  of  such  interest.  Musselman  v.  MeEl- 
henny,  28-4,  '64. 

6721.  A  promise  made  to  pay  nsurioufi  inter- 
est in  future,  is  to  that  extent,  without  consid- 
eration. Id, 

6722.  Selling  one's  own  note.  Maker  of  a 
note,  not  governed  by  law  merchant,  can  not  Bell 
same  for  a  sum  less  than  that  expressed  on  it8 
face,  BO  as  to  preclude  himself  from  setting  up 
want  of  consideration  to  extent  of  discount,  ex- 
cept, possibly,  in  case  of  estoppel,  where  sale  was 
by  agent  Id. 

6728.  Went  of  pleadlnv.  To  a  complaint  on 
a  note  purporting  to  have  been  made  by  a  firm, 
A  pleaded,  that  when  it  was  made  he  wag  not  a 
member  of  firm;  that  partnership  had  been  dia- 
aolved  four  yeacs  before,  of  wluch  payees  had 
notice ;  that  note  was  made  by  6,  one  of  defend- 
ants, without  consideration  and  without  his  con- 
sent. Beply,  a  general  denial.  Held;  A's  plea, 
though  double  and  inartificial,  sufficiently  al- 
leged a  want  of  consideration.  Slarr  y.  HwUf  25- 
313,  '65. 

6724.  Want  of.  Jndlclal  sale.  If  execution- 
defendant  had  no  interest  in  property  sold,  of 
which  vendee  was  ignorant,  there  was  no  eon- 
eideration  for  his  promise.  He  is  not  bound 
thereby;  or  can  recover  purchase  money,  if  by 
him  paid,  from  judgment  defendant.  JuHan  v. 
Beat,  26-220,  '66. 

6726.  An  appeal  bond,  filed  to  perfect  an  ap- 
peal to  a  superior  court  to  which  no  appeal  can 
be  taken,  is  a  nullity,  and  void  for  want  of 
consideration.    Farieer  v.  Hmderson,  1-62,  '48. 

6726.  Want  of.  Debt  of  A  to  B  was  payable 
in  gold.  He  paid  B  amount  of  debt  in  legal 
tender  p^per  money,  and  gave  to  B  his  note  for 
one-hair  difference  between  value  of  gold  and 
paper  money.  Held;  note  void,  for  want  of  con- 
sideration.   Turner  v.  Ymmg,  27-373,  '66. 

6727.  A  bond,  given  to  release  a  boat  from 
a  lien  attempted  to  be  enforced  by  a  court,  which 
had  no  jurisdiction  to  enforce  it,  was  without 
consideration.   Ford  T.  FagO^  89-62,  '67. 

6728*  When  terms  of  a  written  contract  of  a 
sale  of  machinery  was  complete  and  perfect,  a 
subsequent  warranty  is  void,  unless  some  new 
consideration  be  given  to  support  it.  Consider* 
ation  already  given  is  exhausted  by  transfer 
without  a  warranty.  Summers  v.  Vaughan,  85- 
323,  '71. 

672$a*  The  defendant,  in  his  answer,  admit- 
ted note  sued  on,  but  said  same  was  given  in 
consideration  that  plaintiff  would  loan  to  him 

the  sum  of  money  in  said  note  mentioned ;  that, 
after  execution  of  the  note  under  said  agreement, 

{tlaintiffhad  at  all  times  failed  and  refused  to 
et  defendant  have  said  money;  that  the  note 
was  given  for  no  other  or  different  consideration 
whatever.  Held;  answer  is  sufficient  ae  a  want 
of  consideration.    Ballard  v.  Tamer,  68-127,  '77. 

6729.  The  ass^ment  of  anient  riglit  is 
not  valid,  unless  it  be  recorded  in  office  of  secre- 
tary of  state  of  U.  S.,  and  a  note  given  to  as- 
signee for  such  a  right,  whose  assignment  had 
not  been  so  recorded,  is  invalid  for  want  of  con- 
sideration.   Higgina  v.  Strmg,  4  Blf.  182,  '36. 

6780.  This  decision  was  followed  in  cases  of 
MeFaU  v.  WUgon,  6  Blf.  260;  MuUiMnv.  LaUhem, 
7  Blf.  136.  But  in  McKenum  v.  HUe,  6-428,  '55, 
court  held  that  to  render  assignment  of  a  patent 
Talid,  under  act  of  congress  approved  July  4  '36, 


it  is  not  essential  that  it  shall  have  been  recorded* 
Cf.  4-566. 

6781.  Want  of  consideration  conid  not  be 

set  np  after  purpose,  in  aid  of  which  a  subscrip- 
tion was  made,  had  been  accomplished.  Pierce  v. 
Bu/ct/.  &-69,  '64. 

6732.  A  constable,  holding  an  execution 
against  A,  took  from  B,  and  entered  thereon,  an 
agreement,  as  follows:  "  I  acknowledge  myself 
replevin  bail  for  the  judgment  on  which  this 
execution  Issued,  and  toe  payment  thereon,  with 
costs  accrued  and  to  accrue."  Held;  as  agree- 
ment was  not  entered  on  jiutice's  docket,  it  was 
not  valid  as  a  recognizance  of  replevin  bail. 
Held;  no  suit  could  oe  maintained  upon  it,  as 
there  was  no  consideration,  there  being  no  agree- 
ment or  legal  obligation,  on  part  of  execution- 
plaintiff  to  delay  proceedings.  MeComuek  y.  Oat- 
16-408, '61. 

6788.  Andnai  pactum.  Comi^int  as  fid- 
lows  :  That  on,  etc.,  plaintiff  and  defendant,  at, 
etc.,  were  partners  in  business  of,  etc. ;  that  on 
or  about  said  day,  they  dissolved  partnetship, 
and  plaintiff  sold  his  interest  to  defendant  for 
the  sum  of  $466,  and  defendant  gave  his  notes  for 

$338,  and  assumed  the  payment  of  ,  due 

from  plaintiff  to  which  said  defendant  re- 
fused to  pay,  which  said  sum  was  $88,  $48 
whereof  the  defendant  paid  said  L;  and  that 
said  L  also  assumed  payment  of  $83.50,  due  from 
plaintiff  to  M,  which  said  defendant  refused  to 
pay,  and  said  M  sued  plaintiff  and  recovered 
the  sum  specified,  to  the  damage,  etc ;  where- 
fore, etc-  Held;  bad;  as  it  failed  to  show  a  con- 
sideration for  promise  to  pay  debts.  Facts  al- 
leged show  itcould  not  have  been  for  so^  Jadi- 
son  V.  HaHj  12-606,  '69. 

6784.  nndnm  pactum.  A,  having  a  judg- 
ment against  a  bank  in  which  he  was  a  stock- 
holder, and  as  such,  liable  to  creditors  of  bank 
to  an  amount  equal  to  his  stock,  agreed  that 
such  amount  should  be  appi  ied  to  satisfaction  of 
judgment.  On  motion  oi  bank,  satisfaction  was 
entered.  Held;  A  was  still  liable  to  creditors 
of  bank  to  amount  of  his  stock.  There  was  no 
consideration  for  his  agreement,  and  saCisfactitm 
should  not  have  been  entered.  Qentry  v.  Akt- 
aruUr,  16-471,  '61. 

6736.  Where  a  party  gets  all  consideration 
he  Tolnntartly  and  knowingly  contracts  for, 
he  will  not  be  allowed  to  say  he  gets  none. 
Baker  v.  ilofterts,  14-652,  '60. 

6736.  Or  that  consideration  has  fidled.  Har- 
detty  V.  Smith,  8-39,  '51. 

5787.  Wuit  oL  Debt  on  note.^  Plea  in  bar, 
that  note  was  given  in  consideration,  that  payee 
would  assign  to  defendants,  certain  certificates  for 
three  tracts  of  land,  each  80  acres ;  that  payeedid 
not  assign  certificates  for  the  tracts  of  land  con- 
taining 80  acres  each  ;  wherefore,  etc  Held; 
plea  a  nc^tive  pregnant,  and  therefore  bad  on 
special  demurrer.  If  to  a  plea  of  no  considera- 
tion, as  to  part  of  a  note  sued  on,  plaintifi'  rejily 
that  note  was  not  made  without  consideration, 
replication  is  bad.    Hoide  v.  PMard,  6  Blf.  108, 

6788*  Want  of.  A  specialplea,  which  merely 
denies  allegations  in  declaration,  which  plaintifi 
would,  on  general  issue,  be  bound  to  prove  in 
support  of  nis  oase,  is  bad  on  special  demurrer, 
as  amounting  to  general  issue  A  note  was  ex- 
ecuted and  put  into  hands  of  A,  to  be  delivered 
to  payees,  upon  their  surren^ring  up  a  lettered 
credit,  whicn  they  held  to  secure  a  debt  of  a 
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diird  penoD.  A  deliTered  np  note  to  paye«s, 
withoat  receiring  from  them  letter  of  credit, 
and,  hariag  oerer  surrendered  it,  the^  brought 
miton  note.  Held;  void  for  want  of  consider- 
ation.  Pttylon  T.  Seear,  4-645,  '53. 

5789.  Salt  by  A  against  fi  for  money  paid, 
etc  A  judgment  had  been  rendered  against  C, 
D,  E  and  A,  upon  which  B  had  become  replevin- 
bail.  Neither  judgment  nor  execution  showed 
that  any  of  the  tud^ent-debtots  were  sureties 
in  original  debt,  out  in  this  case  evidence  showed 
that  C  was  principal  debtor,  and  0,  E,  and  A 
sureties.  B  naving  become  indebted  to  C,  prom- 
ised him  to  pay  debt  by  payment  of  judgment, 
and  also  told  A  that  should  be.  A,  be  competted 
to  pay  it,  he  would  repa^  him.  A  was  com- 
pelled to  pay  it  on  execution.  There  was  no  evi- 
deoce  that  any  parties  were  insolvent.  Held; 
there  was  bo  cvn^enition  for  B's  promise  to 
^aod  suit  would  not  lie.   EppeHy  v.  LiUle,  6- 

6740.  AdTaDcemeiltS.  A,  a  wealthy  farmer, 
gave  to  his  son  two  horses,  saying  at  time  that  it 
was  an  advancement  to  him  of  a  portion  of  es- 
tate which  might  descend  to  him  on  A's  death. 
Subsequently  tie  came  to  his  son  with  a  note, 
and  aaked  him  to  sign  them,  as  evidence  of 
amoont  of  advancement,  sayingthey  neverwonld 
he  ffoed  upon.  Son  signed  them  under  such 
agreemmt.  Edd ;  in  an  action  on  such  note  by 
A,  aach  facts  showed  a  good  defense,  to  wit :  a 
want  of  consideration.  Harris  v.  Harris,  09-181, 
79. 

5741.  Want  of  Proof.  Practice.  S^ie  S  5918 

5742.  Want  of.  Promise  for  a  promise. 
A,  as  anrety  for  B,  executed  and  delivered  to  C 
a  note  in  consideration  that  C  cancel  a  note  ex- 
ecuted b^  -B  and  D.   G  failed  and  refused  to 


cancel  said  note  of  B  and  D.  HM;  note  by  A 
V.  WWnd,  88-289,  '70. 


uid  B  is  void  for  want  of  consideration.  Heeg 


674S.  Also,  if  new  note  was  executed  under 
an  agreement  that  it  should  be  indorsed  by 
payee  and  discounted  for  benefit  of  B  to  pay  old 


POl^H  ^ayee  retained  note.   Arautrmg  v.  Cook, 


6744*  In  latter  case  A  and  C  stand  in  rela* 
tioD  of  co-sureties  for  B  with  lUibility  of  OOntrl- 
bdtlon  if  either  should  be  obl^ed  to  pay  debt 
Amilnmff  v.  Cook,  supra. 

5745.  If  new  note  be  riven  to  indemnify 
mie^  on  old  note,  it  is  such  additional  security 
which  such  sorety,  having  paid  old  note,  may 
avail  himself  of  and  enforce.  Heeg  v.  Wdgand, 
Npra. 

5746.  Want  of.  Answer,  allej^ng  that  note 
sued  on  was  given  "  without  any  consideration 
of  any  kind  to  this  defendanL"  is  bad.  Bingham  v. 
W<ia,88-184,  '70. 

_  5747.  Also,  that "  defendant  received  no  con- 
nderation  tor  said  note."  Andereon  v.  Meeker, 
H-245,  '69. 

5748.  Proof.  A  defense  of  want  of  consldera- 
ttoiwill  fatil,  if  any  consideration  at  alljs  shown. 
WWocfc  V.  Sameg,  27-462,  '67;  (Wv.  Eieh- 
«iM>  84-66, '70. 

5749.  Want  of  consideration  maj  be  proren 
onder  statutory  denial  in  actions  commenced 
before  a  justice,  and  when  tried  in  appellate 
court   HeUer  v.  Cravford,  87-279,  '71. 

5760.  A  license  to  sell  llqnor  can  not  be 
traasferred,  and  such  attempt  at  a  transfer  can 
not  be  made  consideration  of  a  note,  or  any  part 
of  such  consideration.   So  far  as  such  transfer 


entered  into  consideration,  note  Is  desUtnte  of 
any  valid  consldwatlon.  Sirakn  t.  Han^Utm, 
88-57, '71. 

5761.  Interest*   A  contract,  on  account  of 

forbearance,  to  pay  six  per  cent  interest  per  an- 
num, is  without  consideration,  as  a  legal  obliga- 
tion already  exists  to  pay  that  rate.  Douglass  v. 
Staie  44-67,  '73. 

5753.  Foreelosnre  of  mortgage.  Action  to 
foreclose  a  mortoaee,  by  vendor  against  vendee. 
An  entire  wanf  or  tiue  to  land  sold,  at  time 

of  sale,  in  vendor,  is  no  defense  to  foreclosure  of 
mortgage  on  land  sold,  given  to  secure  purchase 
money.  Hubbard  v.  Chappd,  14-601,  '60;  ConveU 
y.CMord,  45-392, '73. 

57o3.  Such  an  answer  Is  good  to  a  com- 
plaint for  a  personal  judgment  Jackson  v.  Fos- 
bender,  45-305,  '73;  &>gers  v.  Plaee,  29-577,  '68. 

6754.  Action  on  a  note.  Answer;  wantof 
consideration.  Following  instruction  was  er^ 
ror:  "If  you  believe  from  a  preponderance  of 
the  evidence,  that  the  defendants  properly  tested 
the  machines,  and  patent  right  referred  to,"  (for 
which  the  note  was  given)  "and  that  the  same 
was  worthless,  and  that  the  defendants  offered 
to  rescind,  •  •  •  you  should  find  for  the 
defendant"  To  make  it  correct,  fraud  or  war- 
ranty on  part  of  plaintifis  should  be  shown. 
Detriek  T.  MeOloM,  46-291,  '74. 

6766.  A  voluntary  conveyance  without 
any  consideration,  is  binding  between  parties 
in  absence  of  fraud.  Bame»  v.  BarlleU,  47-98, 
'74  ;  McOm  v.  Bwk,  81-56,  '69.  Cf.  7  Bl£  610 ; 
19-271  i  21-489. 

5756.  Parol  erldence,  not  admissible  to 
show  that  grantee  was  to  reconvey  on  some  con- 
tingency. Foiag  V.  Fou/y,  84^433,  70.  Cf.  Bar- 
nard V.  JWim,  8-204,  '66. 

5767.  No  consideratkni  lot  asslgument  of  a 
note  is  no  doltese  by  maker.  Swme  v.  Lowry, 
48-206-  '74. 

6768.  Bastardy.  Payee  of  a  note  claimed 
to  be  pregnant  with  a  bastard  child  by  son  of 
maker,  that,  relying  upon  truth  of  her  state- 
ment maker  gave  note  for  sole  purpose  of  pro- 
viding for  the  maintenance,  support,  and  educa- 
tion of  the  child.  Held;  no  eonslderatlon. 
Her  right  to  prosecute  was  not  compromised. 
Jbfler  V.  Eamat,  46-416,  '78;  JR»tfer  v.  Marme, 
60-444,  '76. 

6759.  Want  of  consideration  is  no  defense, 
to  commercial  paper,  in  hands  of  an  innocent 
Indorsee  for  value,  before  maturity.  Qimn  v. 
Porter,  49-600,  '75. 

5760.  General  denial.  Want  of  consider- 
ation may  be  proven,  under  a  general  denial 
to  a  complaint  on  an  oral  promise.  Bwh  v. 
Brotm,  49-573,  '75. 

5761.  Want  of  pleading.  Debt  on  a  sealed 
note.  Pleas,  1,  nU  debet;  2,  That  note  was  given 
by  defendant,  who  was  administrator  of  one  A, 
deceased,  to  plaintiff  in  consideration  of  a  debt 
which  A,  at  time  of  his  death,  owed  plaintiff, 
and  for  no  other  consideration.  Had;  pleas 
were  bad.    Gretforyv.  Lo^an,  7Blf.  112,  '44. 

5702.  Pleading.  Action  by  an  assignee  of  a 
note,  payable  in  bank.  Answer,  alleging  gener- 
ally, "tnat  it  was  given  without  any  consid- 
eration whatever,  and  that  that  fact  was  known 
to  plaintiff,  when  he  procured  thesame  to  be  as* 
signed  to  him,"  is  good.  HuiOer  v.  JUcLaugUm, 
48-38,  '73. 

5768.  Pleading.  An  answer  that  contract 
sued  on  was  given  "  without  any  good  and  ral- 
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liable  cohslderatlou  Is  good,  and  well  pleaded." 
Oark  V.  Harri«oii,  6  Blf.  302,  '40;  Kemodle  v. 
HtiiU,  4  Blf.  67,  '35  :  Banter  v.  Moreheud,  22-354, 
'64.  An  answer  of  no  eonglderatiOD  is  good. 
Saopev.Fair,  lS-300,  '62.  Want  of  eoiuiaera- 
tlon  mast  be  specially  pleaded,  and  can  not 
be  proven  under  a  general  denial.  Frybarger  v. 
Cockefair,  17-404,  '61. 

6704.  Want  of.  When  may  be  pleaded. 

Where,  Iwlween  private  parties,  an  instrument 
is  executed  as  a  contract  on  one  side,  reciting  re- 
ception of  consideration  as  being  concurrently 
delivered,  whether  in  money,  specific  articles,  or 
a  promise  orundertaking  to  beexecuted  by  other 
party,  want  of  consideration  may  be  shown  in 
bar  of  a  suit  on  such  instrument  There  is  no 
estoppel.    City  Aurora  t.  CbU,  Sl-492,  '63. 

6765.  Want  of.  A  sold  land  to  R  On  land 
was  a  cane  mill  fastened  to  a  log  set  in  ground. 
Connected  therewith  was  a  brick  furnace  and 
brick  chimney.  Deed  made  no  reservation  of 
mill.  A  sold  mill  to  C,  not  telling  him  of  con- 
veyance to  B.  C  gave  to  A  his  note  for  pur- 
chase-money. When  C  undertook  to  take  away 
mill,  B  was  in  possession  of  land,  and  refused  to 
let  C  have  mill.  Action  by  A  againstCon  note 
before  a  Justice.  Held;  mill  was  a  fixture,  and 
C,  as  against  B,  had  no  title.    Held:  iritnont 

any  pleadii^  such  want  of  coanderation, 

or  damages  for  breach  of  implied  warranty  as  to 
title  of  mill,  conld  not  be  shown.  Kenmrd  v. 
Brough.  64-23,  '78. 

6766.  Want  of.  A  and  B  entered  into  a  writ- 
ten agreement,  by  which  A  was  to  purchase  1500 
hogs  and  deliver  them  to  Bat  a  particular  time, 
place,  and  at  a  specified  price.  The  money  nec- 
essary to  buy  ho^  was  to  be  advanced  by  B.  At 
date  of  contract,  and  in  part  periormance  of  it,  B 
advanced  to  A  $300,  and  A  gave  to  B  a  note  for 
amount,  as  an  evidence  merely  of  the  receipt  of 
money.  In  consequence  of  fault  of  B,  in  not  after- 
wards advancing,  according  to  his  agreement, 
residne  of  money  necessary  lor  purchase,  A  was 
prevented  from  complying  with  bb  part  of  con- 
tract. Htid;  suitwoufdnotlieonnotefbrvant 
of  eonslderatlon.  Hdd;  B  could  not  recover 
money  advanced  to  A,  in  an  action  for  money 
had  and  recetred,  nor  sustain  an  action  against 
him  on  special  contract.  MeKu  v.  MUler,  4  Blf. 
223,  '36. 

6767.  Want  of.  Debt  on  writing  obligatory. 
Plea,  that  obligation  had  been  given  to  pTainttfT 
in  part  payment  of  land  purchased  of  nim  by 
detendant,  which  land  haa  been  previously  de- 
vised to  plaintifi*;  that  plaintiffknew  of  will,  and 
had  haa  control  of  it  for  three  years  next  ensu- 
ing testator's  death,  but  had  not,  within  that 
time,  caused  same  to  be  proved  and  recorded. 
Held;  on  demurrer,  plea  insufficient.  Long  v. 
Long,  2  Blf.  293,  '29. 

6/68.  Want  of*  In  suit  on  a  judgment,  acopy 
being  set  out,  complaint  alleged  that,  subie- 
qnently  to  rendition  of  judgment,  plaintiff  sold 
and  deliverd  to  defendant  goods  at  a  certain 
price;  that  plaintiff  was  greatly  in  need  of 
money,  as  defendant  knew,  and  that  latter  tak- 
ing aidvantage  of  plaintiff's  necessities,  refused 
to  pay  him  for  gowis,  and  threatened  to  litigate 
and  postpone  payment,  unless  plaintiff  would 
enter  satisfaction  of  judgment  in  suit,  and  pay 
costs;  that  plaintiff,  by  reason  of  such  coer- 
cion, and  for  nootherconsideration,  entered  sat- 
iflbction,  by  his  attorney,  as  follows :  "  By  or- 
der of  the  plaintiff  herein,  we  hereby  enter  satis- 


faction of  this  judgment,  the  plaintiff  to  pay 
costs ; "  and  that  judgment  remained  due  and 
unpaid.  Held;  complaint  sufficient;  showing 
fraudulent  conduct  on  part  of  defendant,  and 
want  of  consideration,  which,  if  sustained,  would 
vitiate  entry  of  satisfaction  and  agreemenL  Sle¥>- 
arl  V.  ArmeL  62-593,  '78. 

6769.  Want  ot  A  executed  a  note  to  B  for 
a  debt  owing  by  C.  There  was  no  other  conrid- 
eraiion.  B  died.  At  request  of  D,  A  took  up 
note,  and,  in  lieu  thereof,  executed  two  othera; 
one  to  D  and  one  to  E.  Action  by  D  on  note  to 
him.  /feAf/ void  for  want  of  consideration.  WU- 
aon  V.  Tucker,  G4-41,  '78. 

6770.  Want  of.  A  subsequent  parol  agree- 
ment for  extension  of  time  of  payment  of  a  note 
gken  for  purchase-money  of,  and  secured  by 
mortgage  on,  real  estate,  made  upon  promise  of 
maker  to  pay  a  gravel  road  tax  assessed  against 
property,  la  without  consideration,  and  Toid, 
unless  ftiichtax  in  a  valid  lien  upon  such  prop- 
erty.   Cook  V.  Ftwoit,  66-621,  '79. 

6771.  Want  ot  jpleading.  When  a  promise 
h  made  in  consideration  of  enhancement  of  value 
of  property  and  public  good,  an  answer  that  there 
was  a  want  of  a  consideration  of  a  diOerent  char- 
acter, is  insufficient.  Mayor,  etc,  Kokomo  v.  StaUf 
67-152,  '77. 

6775.  Question  of  fraudulent  intent  is  one  of 
fact,  and  want  of  consideration  Is  not,  of  it- 
self, sntBcient  to  establish  flraud.  Parton  v. 
Yaies,  41-456,  '72;  Perux  v.  Ooan,  61-336,  '76. 

6773.  Failure  of  notice.  Evidence  that  con- 
sideration of  a  note  was  a  manufactured  article, 
on  which  there  was  a  patent  of  some  character, 
is  no  evidence  of  a  want  of.  or  finllure  of  con- 
sideration. Noticethat  such  was  consideration 
is  no  notice  of  a  want  of  oonsideratioifc  JSine  t. 
Spahr,  56-296,  '77. 

6774.  Want  of  eonsMeratlon.  UabUlty 

on  lease.  See  g  5432. 

6776.  Want  of  action  on  note  by  assignee. 
It  was  agreed  l>etween  makers  and  payee,  at  and 
before  execution  of  note,  that  it  was  not  to  be 

binding  or  valid  outU  One  of  the  makers  re- 
ceived a  certain  paid  np  pollejrof  Insnranee. 
No  such  policy  was  dellverea  or  tendered. 
Note  was  not  governed  by  law  merchant  &ld; 
action  will  not  lie.  Woodward  v.  Begue,  68-17^ 
'76. 

6776.  Tender.  A,  by  written  contract,  in  con- 
sideration of  two  shares  of  stock  in  G.  P.  &  L 
R.  R.  Co.,  to  be  delivered  to  him  upon  payment 
of  money  specified,  and  In  consideration  of 
one  dollar  in  hand  paid,  bound  himself  In  tira 

sum  of  dollars  to  B.  or  bearer  •  •  •  to 

be  paid  as  work  on  said  road  shall  be  proeecu- 
ted,  and  in  proportion  to  each  monthly  estimate, 
until  whole  amount  is  paid,  which  sum  he 
promised  to  (>ay  in  full  as  soon  as  said  road-bed 
shall  be  ptit  in  readiness  for  laying  rails  thereon. 
Said  contract  was  assigned  to  C.  Action  there- 
on by  C.  Held;  if  action  was  brought  formonth- 
tr  installment ;  no  tender  of  stock  was  neceesaiy. 
Held,  aboi  in  action  for  whole  amount  before 
suit  a  conditional  tender  of  stock  should  have 
been  made.  Clark  v.  The  Con.  ImaroaemaU  Co. 
57-13.5,  '77. 

577<.  The  dollar  received  Is  too  Inslgnlfl- 
cant  a  part  of  consideration  to  make  it  basis 
of  a  recovery.   Id . 

6378.  Want  of  consideration.  A  surety 
agreed  with  a  principal  that  if  latter  would  pro- 
cure his  release  from  a  certain  debt,  for  which 
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lie  was  liable  as  Burety,  he  would  return  to  liim 
certain  securities-  Principal  procured  such  re- 
leue.  Seld;  principal  performed  on\y  what 
was  his  duty,  without  any  contract,  and  there 
was  no  consideration  to  support  contract  to  re- 
tam  securities.  RUenaar  v.  MiUhewtf  '73: 
Fenaler  v.  Pntiher,  43-119,  73. 

5779.  Consideration.  Want  of.  Pleading. 
Id  suit  on  indorsement  of  note,  plea  that  indorse- 
ment was  without  any  consideration  whatever, 
is,  in  substance,  valid.  Shaakiin  v.  Cooper,  S  Ell. 
-41/46. 

III.  Failure  of  Consideration. 

6780.  Deficiency  in  land  sold.  Action  on 
note.  Answer  of  failure  of  consideration^  in 
that  note  sued  on  was  given  in  part  payment  for 
forty-two  acres  of  land;  that  instead  of  there 
being  forty-two  acres,  there  were  but  thirty,  and 
the  twelve  acres  lacking  were  well  and  reason- 
ably worth  more  than  note.  MM;  answer  bad. 
"So  allegation  of  false  representations,  or  a  war- 
ranty, nor  that  land  was  sold  by  acre.  Langs- 
4ak  V.  Girton,  61-99,  '75. 

6781.  Money  paid.  Failure  of.  A  complaint 
to  recover  purchase  money,  paid  for  lands  con- 
veyed to  plaintiff,  by  warranty  deed,  alleged 
"  that  when  said  conveyance  was  made,  the  de- 
fendant was  not  seised  of  an  indefeuible  title 
in  fee,  nor  of  any  title  whatever,  nor  had  he  any 
rifht  to  convey  ;  nor  has  he  since  becomeseized 
of  any  title  whatever."  Hdd;  good.  Iteagan  v. 
Fox,i^'7S.  ^  ^ 

S782.  Fleflf  that  note  was  given  for  a  news- 
T^jper  and  printing  establishment,  which  plain- 
tiff, at  time,  sold  to  defendant  for  $5  in  hand,  and 
for  $2,000,  for  which  last  named  sum  said  note 
and  others  were  given;  that  plaintiff  had  not, 
nor  has  he  now,  any  title  to  said  property ;  where- 
fore consideration  of  note  has  wholly  failed. 
Hdd,-  plea  bad.  Qmard  v.  Bowling,  8  Blf.  39,  '46. 

6783.  General  plea  of  failure  of  considera- 
tion, bad.  AppUgate  v.  Qrta^ord,  S-579,  '51  j  Smith 
V.  Baitef,  14-151,  '59. 

6784.  In  action  commenced  before  a  justice, 
^ridence  of  failure  of  consideration  admissible 
without  plea.   He^  v.  Jetb/,  10-382,  '58. 

6785.  Consideration.  Frilnre  of.  An  an- 
«verof  partial  faitureof  consideration,  pleaded 
to  whole  of  complaint,  is  insuflicient.  WeMibillig 
V.  Diaihart,  66-94,  '78.  Cf.  CaidwU  v.  Bk  of  So- 
iw,  20-294, '63. 

6786.  It  is  a  good  answer  to  a  suit  on  a  note, 
by  payee  against  maker,  that  it  was  executed 
without  any  consideration.  Beaver  v.  iVeei.  & 
TtioL  aartaeilU  Vniv.,  34-245,  70. 

6787.  Consideration.  Failure.  Where  dec- 
laration, in  suit  on  bill  of  exchange,  alleged  that 
bill  had  been  indorsed  hy  payee  to  A,  and  by  A  to 
plaintiff,  a  plea  amounting  to  want,  or  failure, 
■of  consideration,  must,  under  law  merchant,  al- 
lege that  indorsement  was  made  without  consid- 
eration, or  after  bill  became  due.  ilankins  v. 
Sump,  2-342,  '50. 

6388.  Fatlore  of.  Defeetire  title  to  land. 
Action  on  note.  Defendants  answered,  setting 
op  a  failure  of  consideration,  in  this,  that  John 
<^ine  and  said  Eliza  J.  Cline,  his  wife,  were 
equal  owners,^  as  joint  (tenants)  of  a  tract  of 
that  thiy  united  in  sale  of  it  to  Charles 
■Bevinsjone  of  makers  of  note  sued  on  (Shiim- 
*«y  being  his  surety),  and  made  a  joint  deed  for 
»WM ;  that,  for  consideration,  Bevins  gave  800 


dollars  in  cash  in  hand  and  note  above  sued  on, 
which  for  certain  personal  reasons,  answer  al- 
leges, was  made  payable  to  Eliza  J.,  wife  of  John, 
tlioiigh  it  avers  same  to  be  joint  property  of  two ; 
that,  at  same  time,  and  as  a  part  of  contract, 
said  John  and  Eliza  J.  Cline  executed  to  him, 
said  Bevins,  their  joint  bond  of  indemnity  against 
failure  of  title  to  any  of  land  deeded ;  that  sub- 
sequently John  Cline's  interest  in  land  was  sold 
on  execution  against  him,  and  defendant's.  Be- 
vin's,  title  thereby  divested.  Held;  answergood. 
Beoina  v.  PraUier,  18-392,  '59. 

6789.  A  husband  and  wife  contracted  to  con- 
vey land,  held  by  wife  by  descent  from  her 
former  husband,  for  which  0  paid  a  sum  of 
money.  Held;  wife  having  no  power  of  aliena- 
tion, there  was  a  failure  of  consideration,  andC 
could  recover.    Jackson  v.  fWA,  27-316,  '66.. 

6790.  Where  A  signs  a  mortgage,  in  consid- 
eration of  merchandise  to  be  shipped,  and  mer- 
chandise Is  not  sent,  there  is  a  failure  of  consid- 
eration as  to  her,  which  will  be  a  good  defense 
against  an  assignee  of  such  mortgage.  HaeJeity. 
MioU,  58-493,  '77. , 

6791.  Failure  of.  Defect  In  title.  Suit  by 
A  upon  two  notes.  Answer:  Notes  were  given 
for  a  part  of  purchase-money,  of  certain  real  es- 
tate, and  A  had  not  conveyed,  and  had  no  title. 
Keply :  That  land  was  held  by  A,  by  title  bond 
from  B,  together  with  other  lands,  upon  which 
a  part  of  purchase-mon^  had  been  paid ;  that 
A  had  assigned  bond  to  one  C,  reserving  land 
sold  to  defendant,  and  that  C  had  assumed  to 
pay  balance  of  purchase-money ;  that  C  assigned 
bond  to  D,  upon  same  terms;  th»t  a  deed  was 
made  by  B  to  D  for  all  land,  who  conveyed  to 
defendant  tract  bought  by  him,  and  took  up  his 
title  bond  from  A ;  that  defendant  had  notice  of 
these  several  transfers,  and  stilt  occupied  land 
under  his  purchase.  It  appeared  in  evidenc^ 
that  a  judgment  had  been  talcen  by  B  against  D 
for  purchase-money  unpaid,  and  that  in  consid- 
eration that  T>  would  convey  to  him  his  forty- 
acre  tract,  defendant  had  paid  on  that  judgment 
S200.  Held;  without  some  averment,  that  per- 
sons responsible  to  B\for  purchase-money,  were 
unable  to  pay  same,  tlicre  was  no  obligation 
resting  on  ^fendant  to  make  such  payment ;  he 
might  have  insisted  upon  other  portions  of  said 
land  being  exhausted,  before  B  could  have  dis- 
turbed him.    Vavier  v.  Brown,  16-324.  '61. 

6792.  Failure  of  title.  Qult^claim  deed. 
A  executed  his  note  to  IS  in  consideration  of  a 
quit-claim  deed,  to  be  executed  by  latter  to  for-  ■ 
raer,  of  certain  land.  Land,  subsequently,  was 
sold  at  a  judicial  sale,  to  satisfy  a  prior  lien 
on  land.  Hdd;  no  defense.  Shuler  v.  Hardin, 
26-386,  '65. 

5798.  Failure  of  title.  A  vendee  of  lands, 
sold  as  school  landii,  belonging  to  a  certain 
township,  can  not  enjoin  sale  of  said  lands  by 
auditor  of  county  to  satisfy  a  mortgage  given  to 
secure  purchase-money  for  same,  on  grounds  that 
township  had  no  title  to  land,  and  no  title  was 
conveyed  to  vendee.  If  vendor  and  vendee  had 
no  title,  sale  will  do  latter  no  injury.  Oartright 
V.  Brigm,  41-184,  '72. 

679^.  Failure  of  title.  Action  by  assignee 
to  foreclose  a  mortgage.  Answer,  that  note  re- 
ceived by  mortgage  was  given  in  part  considera- 
tion of  land  described  in  mortgage,  and  con- 
veyed to  defendant  by  assignor  of  plaintiff  by 
warranty  deed  ;  that  such  vendor  had  not  then 
and  there  title  thereto.   Held;  answer  bad.  De- 
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fendants  may  have  acquired  a  good  title  by 
deed,  though  vendor  at  time  had  not  a  good 
title.    Hume  v.  Deamr,  29-112,  '67. 

5795*  Answer,  tliat  note  was  given  for  last 
installment  of  purchase-money  for  realty ;  that 
wife  did  not  join  in  deed ;  that  plaintiff  had 
agreed,  against  her,  to  indemnify  defendant,  but 
had  not  executed  indemnitv  ;  that  wife  had  ob- 
tained a  divorce  from  him  in  Ohio,  and  a  judg- 
ment against  him  for  $1,000  alimony,  was  bad. 
SUlan  V.  Hercklebi-aih,  23-71,  '64. 

579G.  Failure.  Action  by  assi^ee  on  a  note 
for  $333.  Answer,  tliat  consideration  was  trans- 
fer to  maker  of  land,  subject  to  a  mortaage  for 
$775,  bv  a  third  person,  an  iosolrent.  It  was  a 
part  of  consideration  that  payee  would  pay  off 
and  dischai^  said  mortgage,  which  he  failed  to 
do. '  Mortgage  was  foreclosed,  and  defendant,  to 
save  property,  paid  amount  due,  $785.  Held; 
answer  was  good,  as  a  failure  of  consideration. 
MUler  V.  Oibbs,  29-228,  '67. 

6797.  Failure.  Pleading.  Debt  on  a  note 
in  usual  form,  by  assignee  against  maker.  Plea 
in  bar,  that  note  was  given  in  «>nBideration  of 
two  accepted  bills  of  exchange,  one  of  which  was 
not  due  when  suit  was  brought ;  that,  when  note 
was  given,  payee  agreed  in  writing  with  defend- 
ant not  to  demand  pavmeiit  until  bills  were 
paid,  etc.;  that  bills  hacf  not  been  paid,  etc.,  and 
consideration  of  note  had  therefore  failed.  Held; 
plea  did  not  shov  foliate  of  consideration, 
it  not  appearing  but  that  defendant  still  liem 
bills,  etc ;  and  that  one  not  due  would  be  paid 
at  maturity.    Thomas  v.  Ihge,  6  Blf.  78,  '41. 

6798.  f'altnre.  Pleading.  Debt  by  assignee  ! 
of  a  sealed  note  for  $300,  against  maker.  Jrlea 
in  bar,  that  payee  represented  himself  to  he 
owner  of  two  certain  town  lot=i,  and  falsely  sta- 
ted them  to  be  unincumbered ;  that,  in  conse- 
quence of  these  statements,  defendant  bought 
lots  of  payee  for  $1,500;  that  note  sued  on  was 
given  in  part  payment;  that  payee,  at  time  of 
sale,  gave  his  bond  to  defendant,  unconditioned, 
for  a  general  warranty  deed  for  lots  on  payment 
of  purchase-money  ;  that  payee  had,  previously 
to  sale,  mortgaged  one  of  lots  for  $400,  and  mort- 
gage remained  unsatisfied  ;  tliat  pavee  was  in- 
solvent, and  unable  to  make  an  unincumbered 
title  to  mortgaged  lot,  which  is  worth  $1,000. 
Hdd;  plea  was,  in  substance,  sufficient  Sowen 
T.  Trevor,  5  Blf.  24,  '38.    Cf.  6  Blf.  82. 

6799.  Beplication  to  above  plea,  that  note 
was  not  given  in  consequence  of  false  represen- 
tations alleged  in  plea,  but  for  a  good  and  valid 
consideration;  tliat  at  time  of  contract  of  sale 
mentioned  in  plea,  and  in  consideration  of  which 
note  declared  on  was  given,  besides  that  note 
and  $300  in  hand  paid,  defendant  executed  to 

Sayee  three  other  notesof  3300  each,  for  balance 
ue  on  lots,  one  payable  in  '39,  one  in  '40,  and 
one  in  '41,  which  are  still  unpaid.   Held;  in 

feneral  demurrer,  that  replication  was  bad. 
d.    Cf,  6-517  ;  62-226. 
5800.  Failure  of.  Pleading.  Inasuttu|»on 
a  note,  au  answer  that  certain  articles,  forming 
a  part  of  consideration  of  note,  were  injured, 
broken,  and  of  no  value,  is  bad,  without  an  alle- 

?ition  of  fraud  or  warranty.  Smith  v.  Baxter, 
8-151,  '59. 

6801.  If  answer  aver  that  certain  articles, 

fiart  of  consideration,  were  never  received,  or  are 
ost  and  wanting,  must  also  be  allied  that 
failure  to  receive  articles,  or  their  loss,  was 
Ihrough  fault  of  plaintiff.  Id. 


6802.  Failnre.  Pleadln^r.  Proof.  Suit  upon 
a  note.  Answer:  note  was  in  consideration  af, 
and  in  part  payment  for,  certain  lands  described. 
Held;  tliis  alle^tion  is  material,  and  must  be 
proved :  but  strict  proof  is  not  lequiied.  Srar 
y.  JWwW,  12-334,^59. 

6808.  Fallare  of.  Pleading.  When  consid- 
eration of  a  note  was  a  certain  sum  in  bank- 
notes, and  payor  pleads  a  partial  failure  of  con- 
sideration oy  reason  of  depreciated  value  of 
bank-notes,  he  must  also  show  that  when  he  gave 
note  he  was  not  apprised  of  depreciated  valne. 
And  if  note  indicates  an  honest  purpose,  and 
there  is  no  averment  of  a  corrupt  intent  to  eTade 
statute  against  osuiy,  it  will  be  presumed  to 
have  been  made  in  good  faith.  Cbnuvff  t.  JVmtpjb- 
rey,  9-135,  '57. 

5804.  Failure.  Pleading.  A  sued  B  on  a 
note  for  $200.  Answer,  note  was  given  as  a  part 
consideration  for  two  pieces  of  land  (describing 
them),  which  C,  acting  as  A's  agent,  had  sola 
and  conveyed  to  defendant  by  ^neral  warranty 
deed  in  '47,  for  $500,  representing  A's  title  to  be 
perfect;  that  defendant,  confiding  in  Cs  state- 
ment,  paid  $300,  and  ^ave  said  note  for  balance: 
but  that,  at  no  time  hitherto,  had  A  had  a  good 
title  to  one  of  pieces  of  land,  valued  at  said  sale 
at  $200.  Demurrer  to  answer  sustained.  Held,- 
defense  to  which  demurrer  was  sustained  was 
pleaded  as  a  total  failureof  consideration.  Held,' 
there  could  be  no  such  failure,  unless  there  was 
a  breach  of  some  engagement  in  deed.  Hdd^ 
answer  should  have  recited  covenants  in  deed 
and  alle^^  a  breach.  Wilkina  v,  Jemip,  8- 262, '56. 

6806.  Failure.  AsoldajudgmenttoB, pend- 
ing an  action  to  revive  it.  A  guaranteed  that 
no  payment  had  been  made  thereon.  A  part  of 
consideration  was  a  promise  to  A  and  C  by  B, 
to  pay  to  C  attorney  for  A  his  fees  in  proceed- 
ings for  revival.  Judgment-debtor  proved  pay- 
ments on  judgment,  thereby  reducing  it  mach in 
excess  of  Cs  tees.  Action  by  C,  against  B,  to  re* 
cover  his  fees.  Held;  B  not  liable,  considera- 
tion for  his  promise  liaving  failed.  Held,- 

i'udgment,  if  not  conclusive  against  A  (he  having 
lad  notice  of  action  by  commencing  it  to  revive), 
was,  at  least,  prima  /acic  evidence  against  him. 
McFadden  v.  Blair,  72-365,  '80. 

6806.  kn  answer  alleging  a  total  fkllore 
of  consideration,  but  showing  only  a  partial 
failure,  is  bad.  Overruling  a  demurrer  tneretOi 
is  error  sufficient  to  reverse  judgment.  Mmiy  v- 
Hubbard,  9-230,  '57. 

6807.  Failure.  Pleading.  In  an  action  on  a 
note,  in  pleading  a  failure  of  consideration,  ai^ 
tides,  which,  it  is  alleged,  were  worthless  or  of 
no  value,  must  be  clearly  identified  as  consider- 
ation for  which  note  was  given.  McCormaek  v. 
Klingenmith,  29-^  '68.  And  an  injury  must 
be  shown.  Id. 

5808.  Estoppel.  A  execnted  his  note  with  S 
as  his  surety,  to  C,  who  assigned  it  to  B.  Con- 
sideration of  note  was  conveyance,  by  warranty 
deed,  of  land  by  C  to  A.  At  time  of  conveyance 
there  were  two  I  iens  on  land,  a  judgment  unknown 
to  X  and  J,  and  a  mortgage  to  B.  Latter  lien  was 
superior  to  the  former.  It  was  agreed  between 
A,  J,  C  and  B,  that  said  note  should  be  assigned 
to  B,  in  consideration  that  B  would  release  said 
mortgage,  and  without  such  agreement  A  would 
not  purchase.  Agreement  was  executed  and 
mortgage  satisfied  by  B.  B  assigned  note  to  D, 
an  execution  was  issued  on  said  judgment,  and 
A  was  compelled  to  protect  his  property,  to  pay  a 
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larger  sum  than  amount  of  said  note.  Action  hj 
T)  on  note  against  A  and  J.  Held;  A  and  J  were 
estopped  from  setting  up  a'  breach  of  warranty, 
and  a  set-off  of  amount  paid,  though  note  was 
not  payable  in  bank,  and  C  was  insolvent. 
Brtmer  t.  Jbrier,  S4r-172, 10. 

6809*  When  makeni  of  a  note,  in  considera- 
tion of  an  extension  of  time,  execute  to  assignee 
of  same  their  bill  of  exchange,  without  consent 
of  payee,  thereby  releasing  latter,  can  not  be  al- 
lowed to  inquire  into  consideration  of  note.  E&- 
kp  V.  Bttrke,  19S7,  '62. 

5810.  Failure  of.  Onus.  In  an  action  on  a 
note,  where  defense  is  failure  of  consideration, 
and  evidence  is  about  equally  balanced,  plaintiff 
mnst  recoTw — harden  being  upon  defendant. 
Owtv-JVoWe,  4-221  '63. 

6811.  Failure  of.  Res  ad|adlcata.  When  a 
judgment  had  been  obtained  for  a  breach  of  war- 
ranty of  goods  sold,  and  constituting  a  consid- 
eration for  a  note,  such  ;[udgment  will  bar  any 
defense  of  failure  of  consideration  in  an  action 
on  such  note.    Herod  v.  Snyder,  48-480,  '74. 

fi812.  Failure.  EstoppeL  A  borrowed  of  B 
$100  and  gare  him  his  note  for  $600,  with  inter- 
est payable  to  bearer.  B  offered  to  sell  note  to 
C,  who  agreed  to  bur  it  if  a  mortgage  was  exe- 
cuted to  secure  iL  B  procured  a  mortgage  from 
A  to  C.  There  was  no  communication  between 
A  and  C.  Consideration  of  note  was  not  spolten 
oi  Held;  A  was  not  estopped  from  pleading  a 
failure  of  consideration  as  to  flOO.  Muetelman 
T.  MsEUiiauw,  2ft-4,  '64. 

£818.  Debt  on  note.  Fleas:  1.  No  consider^ 
ation;  2.  Failure  of  consideration.  Replication 
to  bo^  that  note  was  given  on  a  sufficient  con- 
■ideration.  Held;  replication,  so  far  as  it  related 
to  last  plea.  U  nullity.  Jforows  t.  Sogert,  8  Blf . 
118, '46. 

&814.  A  reneral  replication,  that  consid- 
eration had  not  fidled  in  manner  and  form, 
etCjWasmifficient.  tfofeiiKmT.Xanun^6Blf.  222, 
'42:  mtehea  T.  Shetdm,  2  Blf.  185,  '28. 
^  eSlfi.  Fail  are  of*  A  plea  of  no  considera- 
tion, aiui  also  of  total  failure  of  consideration, 
Is  snpported  bj  proof  that  note,  or  promise 
fued  on,  was  given  for  an  article  that  has  proved 
to  be  wholly  without  value.  Mooklar  v.  Lewis, 
40-1,  '72;  Sinex  v.  T.  L.  &  B.  B.  Cb.,  27-365, 
'66:  m  V.  aFerrtU,  4&-268,  '73. 

6816*  Action  on  note.  Answer  that  note  was 
given  for  trees,  etc.,  which  were  received  by  the 
maicer  upon  false  representation  that  thejr  were, 
according  to  a  prior  agreement,  to  be  of^  a  cer- 
tain character,  and  defendant  set  them  out  in 
belief  that  they  were  as  represented ;  tliat  they 
were  in  fact  wholly  worthless,  and  consideration 
of  notes  sued  on  had  wholly  failed.  There  was 
DO  charge  of  fraud,  or  that  plaintiff  had  knowl- 
edge that  representations  were  false.  Answer 
farther  showed  that  plaintiff  had  agreed  to  re- 
place them,  if  worthless,  bnt  had  refused  to  do 
n  after  notice.  JTebJ;  answer  good.  Moreheadv. 
JfioTotf,  81^18,  '69. 

,  5817.  Failore  of  consideration  of  a  bond, 
is  inadmissible  under  plea  of  non  est  Jaetum. 
Jwfov.  Chinn,  8  Blf.  84,  '46. 

oSlS.  Where  payee  sold  a  note  to  a  third 
penon^  for  which  maker  executed  to  latter  new 
Botes,  in  a  suit  on  new  notes,  maker  could  not 
prove  failure  of  consideration  of  original  note. 

miamY.  Bank,  1-230,  '48. 

,5810.  Failore.  Certainty.  Action  on  note 
girai  for  merchandize  bought  aa  set  forth  in  an 


invoice.  An  answer,  that  numerous  articles 
mentioned  in  said  invoice,  were  not  in  possession 
of  plaintiff  at  time  said  invoice  was  made,  and 
never  have  been  delivered  to  defendant,  is  bad. 
Articles  referred  to  should  have  l^een  designated. 
BfuXM  T.  Marhtey,  46-116,  '74. 

KSSO.  When  a  party  subscribes  for  stock  in. 
an  association,  with  a  motive  that  company  shall 
do  a  certain  act,  which  it  does  not  do,  there  is- 
no  faiinre  of  consideration,  to-wit :  the  stock. 
Motive  is  not  tlie  consideration.  MiUer  v. 
Wildcat,  etc.,  Co.,  52-61,  '76.  See  motive,  «5- 
468. 

5821.  Injunction.  A  mortgage  was  given 
on  chattels  to  secure  notes  given  for  busmegft 
and  good  will  of  a  printing  lionge.  Vendor 
and  payee  agreed  not  to  engage  in  the  busineea 
for  a  certain  time,  and  to  pay  a  certain  amount 
if  agreement  was  violated.  Notes  were  not  pay- 
able in  bank,  and  were  assigned  to  an  innocent 
holder.  Payee  violated  his  agreement.  Held; 
maker  could  injoin  collection  of  notes,  and  re- 
plevin of  chattels  by  aasisnee.   Spicer  v.  Hoop, 

u~m,  '75. 

5828.  Answer  of  lUlnre.  In  an«ction  on 
a  note  for  $355,  an  answer,  admitting  execution 
of  note,  alleging  that  it  was  given  in  part  pay- 
ment for  a  saw-raill,  warranted  to  be  sound  and 
perfect,  and  claiming  a  failure  of  consideration 
on  account  of  a  latent  defect  in  pulley  tighten- 
ers, of  value  of  $15,  causing  them  to  break,  and 
by  breaking  to  destroy  and  injure  other  parts  of 
the  machinery,  to  the  value  of  $385,  out  not 
showing  that  pulley  tighteners  constituted  a 
part  of  mill  purchased,  nor  that  they  broke 
without  fault  of  defendant,  is  bad.  It,  in  fact, 
is  a  counter-Kilaim.  Lane  v.  Wkitefume,  46-389^ 
'74. 

5883.  An  answer,  as  a  counter-claim,  alleg- 
ing that  note  was  given  in  payment  for  certain 
machinery,  which  plaintiffs,  oy  agreement,  man- 
ufactured for  defendant,  to  be  used  in  a  aaw- 
miil ;  that  boiler  in  same  sold,  was  worthless,  in 
consequence  of  defects  in  materials  and  work- 
manship; that,  soon  after  it  was  set  up,  owing 
wholly  to  said  defects,  it  burst,  by  which  it  was 
destroyed,  and  damaged  defendants  by  injury 
to  mill,  etc ;  that  price  paid  was  a  fair  price  for 
a  good  article,  for  that  purpose ;  that  defend- 
ants had  no  knowledge  of  defects :  that  value  of 
other  machinery  was  less,  after  bursting,  than 
sum  already  paid  ;  praying  that  damages  be  al- 
lowed, was  good.   Pitge  v.  Ford,  12-46,  '59. 

5824.  If  engine,  etc.,  (in  payment  for  which 
note  in  suit  was  given),  proved  unsound  and  un- 
fit for  purpose  for  whicn  it  was  to  be  applied ; 
and  if,  in  attempting  to  apply  it,  purchaser, 
without  fault  on  fiis  part,  in  consequence  of  such 
unsoundness  and  unfitness,  sufferea  damage  by 
destruction  of  that  kind  of  property  whichitwas 
reasonable  that  parties  to  contract  contemplated 
would  he  necessarily  placed  in  clwe  proximity 
to  such  machinery,  injury  must  be  viewed  as 
natural  and  legitimate  result  of  breach  of  war- 
ranty. Id. 

5825.  Consideration.  Assumption  of  mort- 
gag'e.  When  a  purchaser  of  realty  buys  subject 
to  a  mortgage,  which  he  agrees  to  pay  as  part  of 
purchase-money,  he  can  not  set  np  that  there 
was  a  want  or  a  foUnre  of  consideration,  as 
between  mortgagor  and  morteagee.  iVux  v.  Pol- 
lock, 47-362,  '74. 

5826.  Parties.  If  property  is  sold  to  four 
persons,  under  representations  and  warranty  that 
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it  is  of  a  cert!un  quality  and  value,  and  two  of 
four  promise  to  pay  therefor,  when  sued  on 

fromise,  two  may  set  up,  by  way  of  answer, 
reach  of  warranty  and  partial  failure  of  con- 
sideration. Gordon  v.  Swi/l,  46-208,  '74.  But 
«ach  matter  can  not  be  pleaded  as  a  set-off.  Id. 

6887.  A  sold  certain  property  to  B  and  wai^ 
ranted  it  to  be  of  a  certain  value,  and  it  was  to 
be  paid  for  by  C.  C  agreed  to  contract  "  upon 
the  terms  specified."  Jadd;  in  an  action  on  con- 
tract, that  C  can  setup  want  or  failure  of  con- 
sideration by  reason  ot  failure  of  property  to  be 
"worth  said  sum.  BaJlv.  Citveena'  Aat.  Batik,  89- 
SU,  '72. 

5828.  Deatk  of  bastard.  A  note  by  A  to 
B,  in  consideration  of  promise  of  C  not  to  com- 
mence proceedings  in  oastnry  against  son  of  A 
is  vaHd,'and  death  of  child  will  notafTect  con- 
sideration. Sorter  V.  JohMoitt  16-271,  '61.  Cf. 
46-416. 

6829.  Failure.  A  conveyed  property  to  B 
in  trust  for  six  of  his  children.  B  executed  a 
mortgage  to  A  to  secure  trust.  Two  other  chil- 
•dren  Drought  suit  aeainst  B  to  set  aside  convey- 
ance on  account  of  nnsound  mind  of  A,  after 
'death  of  Jt.  This  suit,  before  a  final  judgment, 
■was  compromised  by  a  conveyance  of  a  part  of 
estate  to  two  children  not  in  trust  and  a  pur- 
chase by  B  of  their  alleged  interest.  Trust  in- 
'Cluded  a  covenant  to  support  and  maintain  said 
six  children  for  ten  years.  Held;  in  an  action 
on  mortgage  for  breach  of  agreement  to  main- 
tain said  children,  B  could  not  plead  a  failure 
of  consideration  on  acconnt  of  compromise  of 
flaid  Buitj  for  there  la  no  fiitlnre  of  eonstdera- 
tion  while  he  retains  posaessloa  and  use  of 
part  of  property  to  him  conrejed  under  the 
trust    Green  v.  Green,  82-276,  *69. 

6880.  A  obtained  goods  of  B,  upon  promise 
of  marriage.  Breach  ofsuch  promise  W  A.  Held; 
consideration  failed,  and  A  was  liable  for  value 
of  goods.    Frazer  v.  Bom,  66-1,  '79. 

6881.  Consideration  of  title-bond  was  obli- 
gee^a  agreement  to  convey  land  to  obtigon  on 
*ame  day  on  which  conveyance  mentioned  in 
title-bond  was  to  be  executed,  and  to  pay  obligor 
two  notes  before  that  day,  one  in  money,  other 
in  real  property.  Heid;  covenants  were  depend- 
ant, ana  otuieee's  not  conveying,  nor  ofTenng  to 
convey,  land,  conveyance  of  which  was  main 

Eart  of  consideration  of  title-bond,  was  a  bar  to 
is  recovery  on  that  bond.  Pence  v.  Smodt,  2  BIf. 
S16,  '30. 

6882.  Debt  on  bond,  plea,  failure  of  consider^ 
ation,  in  consec^uence  of  non-performance,  by 
obligee,  of  condition  of  bond  which  was  lost. 
Held;  loss  of  bond  did  not  preclude  defense.  Id. 

6888*  A  sold  to  B  buggies,  and  in  settlement 
therefor  gave  B  credit  inler  alia  for  two  notes 
signed  by  C  and  D,  leaving  a  balance  due  in  fa- 
vor of  B,  which  A  ^;reed  to  pay  in  work.  Bal- 
ance due  was  less  than  amount  called  for  by  said 
notes.  Action  by  B  to  recover  said  balance.  A 
pleaded:  "that  said  two  notra  so  received  by 
them  as  a  part  of  the  consideration  for  said  prom- 
ise and  contract  sued  on,  were  never  executed  by 
said  C  and  D,  nor  by  any  one  by  them  authorized 
to  execute  the  same."  Held;  answer  good,  as 
a  want  or  failure  of  consideration.  Held  ;  A  was 
not  required  to  first  sue  C  and  D.  It  was  not 
necessary.   Dame  v.  Doherty,  69-11,  '79. 

S8S4.  Failure.  Where,  in  an  answer  setting 
np  fraud,  facts  connected  with  representations 
Averred  to  have  been  made  by  plaintiff,  do  not 


make  a  case  of  technical  fraud.  If  thej  show  ft 
clear  ease  of  partial  failure  of  consIderathkB 
equal  to  sum  sued  for,  answer  Is  snfflciemt, 

Joneav.  Noe,  71-368,  '80. 

5835.  Debt  upon  a  note  for  $70.  Defendants 
pleaded  ;  thatplaintiiThad  previously  purchased 
a  printing  office  and  fixtures  of  A  and  B,  at  a 
price  specified,  and  had  given  them  a  mortgage 
to  secure  purchase-monej' ;  that  on  same  day 
plaintifT  sold  printing  ofiice,  etc.,  to  defendants 
for  $70,  and  took  their  note  therefor,  being  that 
sued  on,  and  that  defendants  were  to  have 
privilege  of  purchasing  claim  of  A  and  B  upon 
such  terms  as  they  could,  and,  if  they  should 
make  purchase  so  as  to  release  plaintiff  from  any 
liability  to  A  and  B,  defendants  were  to  have 
ownership  upon  paying  plaintiff  amount  gpeeified 
in  said  note,  but  if  they  should  not  make  pur- 
chase, they  were  to  pay  said  sum  of  $70  for  use 
of  property  a  year,  during  which  time  plaintiff 
agreed  to  assure  possession  of  it.  Plea  tfa«i 
averred  that  defendants  had  purchased  claim  of 
A  and  B,  and  procured  plaintiff's  release  from 
claims  of  A  and  B  for  purchase-money^  wher^ 
they  became  invested  with  entire  property  in 

Erinting  office,  etc-,  and  so  consideration  of  note 
ad  failed,  ifefd;  BO  flUloreof  eonslderatlott. 
HovxU  V.  Lemon,  8-492,  '52. 

5886.  Failure.  Action  against  maker  of  a 
note.  Answer;  note  was  given  for  purchase- 
money  of  a  town  lot,  etc. ;  tnat  before  receiving 
a  deed,  defendants  sold  lot  to  A,  to  whom  plain- 
tiff, their  direction,  conveyed  it,  covenanting 
therein  that  he  was  seized,  etc.,  in  fee  simple,  etc. 
Averment,  that  plaintiff  was  not  seized  of  any 
good  title  in  fee  gimple  ;  that  his  conveyance  to 
A  was  of  no  value ;  and  that  A  consequently  re- 
fused to  pay  for  lot.  Held;  the  case  stood  upon 
the  same  ground  as  if  plaintiff  had  conveyed  to 
defendants  and  latter  bad  conveyed  to  A.  Hdd; 
answer  insuiBcient;  therefore  defendant  could 
not  require  A  to  be  made  a  party.  BoUorf  v. 
Sni/A,  7-673, '56.   Cf.  6l^-613. 

6887*  Failare  of.  In  an  action  on  a  note  for 
goods  sold,  etc.,  defendant  may  reduce  agreed 
price  of  articles  sold  by  proving  what  difference 
was,  at  time  of  delivery,  oetween  articles  as  they 
actually  were  and  what  they  ought  to  have  been 
according  to  contract;  but  damages,  which  may 
have  arisen  from  defect  of  articles,  must  be  re- 
covered, if  they  are  recoverable  at  ail,  by  a  sepa- 
rate suit.    KeUyv.  Que,  2-231,  '50. 

6888.  Failure.  Complaint  by  heirs  against 
widow  and  her  lessee  to  recover  real  estate^ 
showing  a  release  of  dower  to  heirs.  Answer, 
inter  alto,  that  an  order  was  given  for  considera- 
tion of  release,  upon  a  third  person,  who  did  not 
accept  or  pay  it.  Held;  no  bar.  If  drawee 
had  no  funds,  or  they  had  been  withdrawn  by 
drawers,  they  may  yet  be  liable  for  price  of 
dower.    Matlock  v.  Lee,  9-298,  '57. 

6839*  Failure.  Patents.  Action  on  a  note. 
Answer,  that  note  was  given  for  exclusive  ririit 
within  county  of  W.,  to  a  patent  invention,  under 
letters  patent,  to  one  J.  C.;  that  said  patent  was 
an  infringement  of  a  former  similar  patent  * 
*  ^  to  J.  O.  C;  that  purchase  was  made  and 
note  given  upon  representation  that  said  inven- 
tion had  never  been  used,  except  under  the  J. 
C.  patent,  whereas,  right  to  nse  same  under  3. 
O.  C.  patent,  had  been  sold  and  same  used  over 
entire  county,  and  sale  of  right  under  J.  C  pat- 
ent was  rendered  of  no  value.  Held;  answw 
good.   Mamm  v.  Brown,  81-378,  '69. 
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5S40.  Fallare.  Where  evidence  showed  that 
vote  in  suit  was  given  in  consideration  of  a 
fompromise  of  a  bastardy  proceeding,  and,  also, 
that  *Hhe  father  and  gnardian  of  the  mother 
rdeaied  and  waived  all  right  of  action  for  dam- 
ages, and  any  and  all  proceedings  for  seduction 
arising  ont  of  it,  defendant  can  not  show  a  want 
of  consideration  for  reason  of  death  of  child. 
£aUmv.  Bums,  81-390,  '69. 

&841.  Failure.  Desertion  from  army  by 

HDhstltllte.  Suit  upon  a  note.  Answer;  that 
defendant  having  been  drafted  to  serve  in  army 
agreed  with  plaintifT  to  pay  him  $300  if  he  won  Id 
CO  as  his  eumtitute,  and  serve  U.  S.  as  a  soldier 
hr  nine  months,  and  executed  to  him  note  sued 
on  for  apart  of  said  sum;  that  plaintiff,  after 
remaining  in  camp  a  few  weeks,  deserted.  Heid; 
a  demurrer  to  answer  was  correctly  overruled. 
Beld;  thoagh  defendant  was  released  from  ef- 
fect of  dran  by  acceptance  of  plaintiff  as  his 
substitute,  he  was  also  interestcKl  that  plaintiff 
should  serve  country'  as  a  soldier,  as  lie  had 
agreed,  and  was  entitled  to  defend  on  failure  of 
this  part  of  considraation.  JTebon  v.  MePike, 
«4-«0,  '66. 

6943.  Failure  of.  Cooater^laim.  Breach 
^cOTenant.  Action  on  note  and  to  foreclose  a 
■tortgue.  Answer,  that  note  was  given  in  pay- 
HKnt  of  pnrchase-money  for  land  conveyed  by 
plaintiff  to  defendant,  with  full  covenants  of 
warranty  of  title;  that  there  was  a  breach  in 
said  covenant,  to-wit:  that  at  time  of  making  of 
said  covenants  plaintiff  had  conveyed  to,  etc., 
B.  R.  company  an  easement  and  right  of  way  to 
baild  and  construct  its  railroad  over  and  across 
sud  land,  and  right  to  use  a  portion  ner^tuall^, 
ctc^  that  said  conveyance  was,  and  still  is,  in 
fall  force,  and  land  still  is  encumbered  thereby; 
tbatdefoidant  can  not  remove  it;  that  said  ease- 
iiientwa8,aiidi8,adamagetodefendant,etc.  Held; 
answer  bad.  It  did  not  show  an  eviction,  or  that 
he  had  suffered  any  damage.  Woodford  v.  Leat- 
o»wrtA,l*-311,'60;  CWyittm  v. Skw,  51-306, '76. 

5848.  Snchdefensemnstshowabreach  of  cov- 
evtot  or  fraud.  Mahonttj  v.  Bobbint,  4»-146,74; 
JjBughery  v.  ilf«I<ean,l  4-106, '6(^  Jama  v.  Lawrmee- 
Imgk,  6  Blf .  626,  '43 ;  Slarkey  v.  Stent,  80-222.  '68 , 
SmMy.Beevet,  14-163,  *60;  JmHraonv.  Emw, 
17-606,  >61;  JUeOerimT.  Attton.  S9-407, '68.  Ct. 
22-17a  Johnmm  v.  Btm^tttm,  18-369,  '62. 

6844*  AdifTerentqaestioniroald  arise  If  rail> 
TOad  was  constructed  and  way  occupied  and  in 
ose.   CHifUan  v.  Snow,  supra. 

5S45.  Then  easement  or  right  of  way  would 
be  a  breach  of  covenant,  and  cause  damages. 
Bwk  V.  flifl,  48-52,  '74.  {Scnbner  v.  Holmee,  16- 
142, '61,  overruled.) 

5846.  Covenant.  Breach  of.  Failure  of  con- 
tiieratlOB*  To  constitute  such  a  breach  of  cov- 
enant of  warranty  and  seizen  in  land,  covenantee 
mast  show  an  entire  want  of  title  in  grantor, 
or  a  Eubseqnent  eviction.  Hooker  v,  FSaom,  4- 
30,  '53 ;  WhMler  v.  fliots,  6  Blf.  100,  '39 ;  SmUh  v. 
Aidxman,  h  Blf.  541,  '41 ;  Stephens  v.  F.mm,  80- 
39,'68;&naflv.  Reewx,  14-163,'60;  James  v.  Hayt, 
8i-27i'70. 

584?.  Or  show  a  surrender  to  avoid  an  evic- 
tion. Jtfanmv.^Dpfeoofe,  18-426, '62;  Hanmhy. 
Htuder^im,  4-174,  W 

8848,  Or  damage  by  paying  off  a  paramount 
lien.  Pcnnerou  v.  5wme«,  SBlf.  142, '46 ;  Hobnan 
T.  CmgmUm,  14-177,  '60 :  Bwa  v.  ZW  7  Blf.  56, 
'48;  fitnoff  T.  Beeta,  I4r-163,  '60;  Hai^r.  Blake, 


1 7-97,  '61 ;  EOep  v.  Estep,  28-1 1 4,  '64 ;  ifannoA  v. 
Hmderton,  4-174,  '53. 

6849.  Mere  fact  that  there  was  a  prior  Hen, 
or  a  defective  title,  when  there  was  a  covenant  of 
a  perfect  title,  is  no  defense  for  pnrchase-money. 
ObUieldv. Slevaum,  1-163  '4S:  OaarT.Lodaidget 
9-92,  '67;  SmaU  T.  Seete»t  14-163,  '60.  Cf.  84- 
272. 

6860.  Bntif  prior  liens  exceed  value  of  prop- 
erty, payor  or  iudgment^debtor  may  enjoin  col- 
lection of  purchase-money  till  they  are  paid.  jRw 
v.  Decker,  5-150,  '54.  Cf.  BueU  v.  ToUe,  7  Blf.  66, 
'43;  14-163. 

6861.  A  grantee,  while  retaining  possession 
of  lands,  and  having  suffered  no  inconvenience, 
on  account  of  want  of  title  in  grantor,  can  not 
defeat  an  action  for  purchase-money,  or  recover 
more  than  nominal  damages  on  covenants  of 
title.    Mahoney  v.  Bobbins,  49-146,  '74. 

6852.  Such  answer,  for  breach  of  covenant, 
must  contain  a  copy  of  deed  of  conveyance  to 
defendant.  OnS/reaih  v.  MfrXeUy,  40-231, '72; 
Laughery  v.  McLean,  14-106,  '60;  Church  v. 
Fiaher,  40-145,  '72;  Woodford  v.  Leavenvxirih, 
14-311, '60;  McClerkin  v.  SuUon,  29-407, '68; 
Stark^  V.  2/eete,  80-222,  '68 ;  Coleman  v.  Hart, 
26-256,  '65  ;  Mahoney  v.  BolMm.  49-146,  '74. 

6868.  No  consideration.  An  execution  of 
a  deed,  conveying  nothing,  can  not  be  a  suffi- 
cient consideration  to  support  a  promise  to  pay. 
Murphy  V.  Jonet,  7-529,  '56.  Caiiira,  Lavghayv. 
McLean,  14-106 ;  James  t.  .Boys,  84-272. 

5864.  Failure.  Breach  of  eoBditloa.  (See 
§5428.) 

5856.  Assignee  of  note.  In  a  suit  by  as- 
signee of  payee  of  a  note  against  maker,  defend- 
ant may  plead  failure  of  consideration  of  note. 
Doremus  v.  B<md.  8  Blf.  368,  '47 ;  Davis  v.  Clem- 
e»k2Bli3,'26;  BmcUav.  NeiBb!f,2m.m,*30. 

oSSSa.  Flea:  note  was  given  as  part  considera^ 
tion  of  sale,  by  pavee  to  defendant,  of  certain 
real  estate,  for  which  a  deed  containing  cove- 
nants of  clear  title  and  warranty  was  executed  at 
time  of  sale;  that  at  time,  a  part  of  real  estate 
was  incumbered  by  judgment  and  mortgage, 
amounting  in  aggregate,  to  more  than  note;  that 
defendant,  to  save  said  property,  bad  been  com- 
pelled to  pay  off  said  incumbrances;  that  note 
was  for  only  unpaid  part  of  purchase  money, 
and  that  payee  was  insolvent ;  wherefore  consid- 
eration of  note  had  failed.  Replication;  that  de- 
fendant paid  incumbrances,  and  balance  of  pur- 
chase money,  after  notice  of  assignment  of  note. 
Held;  plea  was  good,  and  payment  of  incum- 
brances need  not  De  pleaded  as  set-off,  and  repli- 
cation bad.   Dormm  v.  Bondy  supra. 

6866.  Breach  of  warruity.  In  a  suit  by  an 
assignee  against  maker  of  k  note  not  governed 
by  faw  merchant,  defendant  may  prove,  under 
general  issue,  a  breach  of  warranty  as  to  quality 
of  goods  sold  to  him  by  payee,  for  price  of  which, 
note  was  given  in  order  to  lessen  amount  to  be 
reco%'ered.  Comwnriv.  JoAn«on,6Blf.59,'41;  i/cm- 
kirn  V.  Shoup,  2-342,  '50. 

5867.  Breach  of  warranty.  A  iudgment 
against  a  vendor,  accruing  between  sale  and  ex- 
ecution of  deed,  is  a  breach  of  covenant  against 
incumbrances.  The  purchaser,  until  he  has  paid 
off  at  least  a  part  of  incumbrances,  can  not  re- 
cover more  than  nominal  damages  in  a  suit  up- 
on covenant,  yet  he  may  pay  incumbrance,  and 
set  up  amount  in  bar  of  a  recovery  of  unpaid 
puicnase-money.   And  he  may  set  up  this  de- 
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fenae  against  first  note  that  falls  due.  Holman 
V.  OretufmUee,  14^177,  '60. 

5858.  Recoupment.  A  purchaser  of  land, 
with  a  warranty  against  incumbrances,  may 
proceed  and  voluntarily  extinguish  incumbran- 
ces that  may  exist  on  it,  and  avail  himself  of 
right  of  recoupment,  to  a  sait  by  assignee  or 
payee  of  a  note  given  for  last  inBtallmeDt,  at 
least,  of  purchase-money.  Baker  v.  Itaibbaek,4r- 
533, '53.  a.Itodmanv.Wimam»,ABlt70,'35. 

6859.  BrMeh  of  warrantj.  Action  by  as- 
signee against  maker  of  a  promissory  note.  An- 
swer that  note  was  given  for  sheep;  that  payees 
represented  themselves  as  dealers  in  sheep,  and 
acquainted  with  their  diseases,  and  that  sheep 
were  sound  ;  that  defendant  was  ignorant  of  dis- 
ease called  foot-rot;  that  he  relied  upon  repre- 
sentations of  payees;  that  sheep  had  foot-rot, 
which  is  conta^ous;  that  he  hao  five  thousand 
other  sheep,  with  which  be  desired  those  pur> 
chased  to  run,  of  which  sellere  had  notice ;  that  be- 
fore he  knew  that  they  were  diseased,  and  whilst 
they  were  running  with  his  other  sheep,  latter 
Were  infected ;  that  he  was  damaged,  etc.,  $1,500. 
Held;  this  was  a  good  defense.  Second  para- 
graph of  complaint  set  up  representations,  and 
third  a  warranty  of  soundness  etc  Beply ;  that 
price  to  be  paid  was  ^100;  that  two  notes  were 
executed  payable  at  same  time,  one  now  sued  on, 
and  one  yet  unpaid  and  held  by  payees,  for  £1,- 
000;  that  sheep  were  worth  to  defendant  full 
amount  for  which  suit  is  brought;  that  if  sheep 
were  diseased,  their  value  was  not  thereby  dimin- 
ished to  an  amount  equal  to  other  note.  Held; 
reply  was  bad  on  demurrer;  that  the  defendant 
mwht  set  up  damages  against  either  note.  Hose 
v.WaUaee,  ll-llii,*58. 

6860.  Failure  of.  Suit  to  foreclose  a  mort- 
gage. Answer;  mortgwe  was  ^ven  to  secure 
parchase-money  for  a  mill  and  machinery,  which 
was  represented  to  be  in  good  condition,  etc., 
when  it  was  not.  Held  ;  answer  bad ;  it  did  not 
show  that  defendant  had  not  an  opportunity  of 
inspecting  and  judging  of  condition  of  said  prop- 
erty himself.   Jfegley  v.  Wihon,  14-215,  '60. 

5861.  Suit  by  an  assignee  upon  a  note  al- 
leged to  have  been  indorsed  to  nim  by  payee. 
Answer ;  that  note  was  given  for  price  of  land, 
and  that  a  part  of  consideration  thereof  was  de- 
liverr  of  possession  of  said  land  by  vendor, 
which  he  has  refused  to  do,  and  has  brought 
suit  to  annul  contract.  Held;  answer  was  bad, 
for  not  averring  that  suit  was  instituted  before 
suit  upon  note,  or  that  in  former  suit  there  was 
any  enort  to  afTect  payment  of  note.  <^oae  v. 
Weir,  15-341.  '60. 

5862.  Failure.  Pleading.  Assumpsit  against 

f resident  and  trustees  of  town  of  Connersville. 
1)  On  a  note  alleged  to  have  been  siven  for  price 
of  a  fire-engine;  (2)  for  price  ola  fire-engine 
sold  and  delivered.  Held;  plea,  that  engine  was 
wholly  useless,  and  of  no  value  whatever,  where- 
fore consideration  had  failed,  was  bad,  because 
It  does  not  state  that  the  engine  was  war- 
ranted,  or  that  there  was  fnnA  In  sale. 
Prest.,  etc.,  Iban  OmaenviUe  T.  WmUeigh,  6  Blf. 
297,  -42. 

6e6S.  Same.  To  an  action  on  a  note,  defendant 
pleaded  in  bar  as  to  part  of  amount ;  that  con- 
sideration of  that  part  was  goods  sold  and  de- 
livered at  a  rouna  price,  as  good  and  salable 
goods,  which  goods  were  dama^d,  and  of  little  or 
no  value.  Bm/  that  plea— containing  no  arer- 


ment  either  of  fhtnd  or  warrantj— ww  1b- 
auffldent.   PhiUips  v.  BituUmiy,  3  Blf.  388,  *34. 

6864.  To  defeat  an  action  and  note  for  reason 
of  a  breach  of  warranty  of  a  machine,  for  which 
a  note  was  given,  it  must  be  shown  that  def^d- 
ant  tested  machine,  in  a  proper  manner,  and  in 
a  reasonable  time,  and,  also,  that  it  was  of  no 
value,  or  that  it  was  returned  by  defendant  to 
plaintiff.  Laf.  AgricitUurat  Worka  r.  i^tflip^  47- 
259,74. 

5866.  In  action  by  life  insurance  company, 
as  payee,  against  maker  of  note,  defendant  an- 
swered that  it  had  been  executed  "  in  consider- 
ation of  a  valid,  paid-up  life  policy,  to  be  issued 
and  delivered  to  maker  by  plaintiff,  and  for  no 
other  consideration;  that,  although  reasonable 
time  for  the  issuing  and  delivering  of  said  policy 
has  long  since  elapsed,  yet  plaintiff  has  wholly 
nealecAei^  and  refused  to  execute  and  deliver,  a 
TaTid  life  policy  for  the  value  of  said  note. 
Hdd;  on  demurrer,  insu£Scient  as  plea  of  either 
partial  or  total  failure  of  consideration.  The 
pleading  does  not  show,  with  any  certainty,  but 
that  policy  was  to  be  delivered  after  note  waspaid, 
and  Its  value  thus  ascertained.  i^raiuUtn  Lift 
Ine.  Co.  V.  Oardioell,  65-138,  '79. 

6866*  Debt  on  a  note.  Plea,  note  was  given 
in  part  payment  of  a  tract  of  land,  etc,  to 
which  plaintiff  had  no  title.  Beplicatlon,  con- 
sideration had  not  failed  in  manner  and  fonnr 
etc  Held;  replication  was  safBdent  Hddf 
plaintiff  having  given  note  in  evidence,  it  lay  cm 
defendant  to  prove  truth  of  his  plea.  l%omaBV. 
Quick,  6  Blf.  334,  '40.  Cf.  MUAeS  v.  Steidon,  2 
Blf.  185,  '28.  Theremark  in  thatcase,thatwant 
or  failure  of  consideration  in  assumpsit  muif 
be  pleaded,  is  probably  a  mistake.  Jamiaon  v. 
Back!ier,2  jBlf.  77,  '27.  See  also,  EUioa  v.  Oogg- 
shall,  4  Blf.  238,  '36. 

5867.  Failure*  If  to  suit  on  note  given  in 
part  payment  for  land,  defendant  plead  that 
vendor  had  no  title,  that  he  had  not  conveyed, 
etc.,  a  replication  that  eonriAeration  had  aw 

Called,  as  alleged,  ia  good.   i>ani  v.  Hecufyj  7 

Blf.  261,  '44. 

5868.  To  plea  of  failnreof  oonslderatton. 
in  suit  on  note,  a  general  replication  ^has 
consideration  had  not  failed  as  alle^ted  is 
sufficient.  MeFall  v.  Wilton,  6  Blf.  260,  '42;  Fat- 
merv.  Fawmaa,bmt2&7,'39.  Affirmed,  7  BIL 
136;  4-566. 

6869.  Fallnre.  Suit  on  note  by  asaignee 
a^inst  maker.  Complaint  set  out  note,  which 
stipulated  that  it  was  "given  for  purchase-money 
on  real  estate ;  if  title  defective,  note  void ; "  also, 
that  title  to  such  land  "  was  not  defective  as  to  " 
such  assignor,  "  but  that  he  had  a  good  and  suf- 
ficient title  to  all  he  assumed  to  convey."  An- 
swer: That  such  land  was  an  undivided  two- 
tliirds  part  of  a  certain  tract,  purchased  from 
assignor  and  plaintiff,  for  which  he  had  their 

J'otnt  warranty  deed,  but  that  he  had  l>een evicted 
rom  one-half  of  such  land.  Reply :  Assignor 
and  plaintiff  each  held  an  undivided  one-tnird 
part  of  such  tract ;  that  defendant  had  knowl- 
edge of  assignor's  title,  and  took  and  still  holds 
same;  that  defendant  agreed  to  purchase  plain- 
tiff's interest  for  a  like  sum,  but  did  not  pajl 
Uiat  defendant  fraudulently  procured  plaintiff 
to  execute  such  deed,  which  was  declared  by 

firoper  C.  C.  to  be  void,  and  conveyed  no  interest 
rom  her.  Hdd;  reply  good.  Hdd;  aU^tions 
of  title  to  land  in  complaint  was  surplusage  be- 
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iog  entiretj  a  matter  of  defense.  Bringham  v. 
ZmAAt,  81-624,  '78. 

ftSTO.  Failure.  PlMdli^.  Where,  in  suit 
-on  a  note  for  purchase-money  of  a  chattel,  by 
render  against  vendee,  latter  answered  that  such 
chattel  was  of  "  no  value,"  snch  allegation  not 
beingcoupled  with  allegation  of  warranty,  fraud, 
or  that  there  was  any  fault  on  part  of  vendor, 
was  no  defense.    Muert  v.  Conioay,  63-474,  '78. 

6871.  Failare.  Fleadln?.  Onus.  A  agreed, 
in  writing,  with  B,  who  was  publisher  of  a  news- 
paper, to  lumiBh  and  pay  for  500  sntwcribers  to 
paper  published  by,  In  eonsideratton  of  said 
pwer  Deing  conaacted  In  the  interests  of. 
uA  for  the  advocacy  o^  the  Independeni 
l^nenback  party^  in  accorciance  with  me  prin- 
ciples of  the  platform  of"  said  part^.  Action 
by  B  on  contract.  Only  evidence  introduced 
was  contract,  and  that  only  60  subscribers  had 
been  furnished  and  paid  for,  and  that  pa]^r 
had  been  carried  on.  Judgment  for  plaintiff. 
Edd;  evidence  sufficient  to  support  verdict. 
There  was  no  plea  of  failure  of  consideration. 
Dor  proof  of  same.  Plaintiff  need  not  show  as  a 
condition  precedent,  that  paper  was  conducted 
in  interest  of  said  party.  The  onus  was  on  de- 
fendant to  prove  and  plead  that  paper  had  not 
been  so  conducted.  Moss  v.  WUnm  IHnting  Co., 
«4-125.  78. 

5878.  Parol  agrrMmoit.  When  considera- 
tion of  a  note,  not  payable  in  bank,  is  a  parol 
agreement  to  obtain  a  lease  from  a  third  party, 
for  certain  term,  to  commence  in  /uiuro,  and 
said  agreement  is  not  performed.  Its  breach  Is 
a  bflure  of  consideration,  though  such  agree- 
ment could  not  be  specifically  enforced.  Stan- 
ford V.  Lams,  54-45,  '76. 

587S.  Fallnre  of.  To  an  act  on  specialty, 
want  or  failare  of  consideration,  maj  be 
j^eaded  In  bar,  under  the  atatnte,  bnt  not 
at  eommon-law.  Leonard  t.  JBatee,  1  Blf.  172, 
'22. 

5874,  If  a  plea  professing  to  set  up  in  bar  a 
total  tkllare  of  consideration,  show  a  partial 
failure  only,  it  is  bad  on  general  demurrer.  Street 
Y.  MulUn,  5  Bit  663,  '41 ;  TyUr  v.  Borland,  1 7-298, 

fn. 

5875.  FaOnre.  DebtonasealednoteforSlOO. 
Flea,  tuAe  was  given  for  a  horse,  fraudulently 
represented  as  sound,  but  which  was  unsound 
and  worth  nothing.  Only  proof,  was  that  it  had 
been  given,  together  with $50,  for  a  horse.  Court 
instructed,  that  if  $50  had  been  paid^  and  horse 
was  worth  no  more,  they  might  consider  whole 
Goosideration  of  note  to  have  failed.  Held;  in- 
■traction  was  erroneous.  Able  v.  BvtrgeU.  3  Blf. 
502,  -34. 

M76.  If  to  an  action  on  a  note  for  payment 
of  money,  defendant  plead  a  failure  of  consider- 
atioD,  setting  out  contract  under  which  note  was 

a>en,  his  proof  of  contract  must  agree  with 
e  description  In  plea.   Gordon  v.  Oowger,  4 
Bit  231, '36. 

,  {i87  7.  That  rendor  has  no  title  to  the  land 
i>  a  good  defense  to  an  action  i^inst  purchaser 
on  a  oond  executed  hy  him  for  purchase  money, 
vhether  suit  be  brought  by  obligee  or  assignee 
ol  bond.    Bryan  v.  Bfythe,  4  Blf.  249,  '36. 

6878.  Debt  on  a  note.  Plea,  that  considera- 
tion was  plaintiff's  undertaking,  by  bond,  to 
eonrer  to  defendant  a  certain  land,  bnt  that 
plalatiff  never  had  any  title.  Plaintiff  having 
obtained  oyer  of  bond,  replied  to  plea.  Held; on 
danarrer  to  replication,  that  plea  was  bad,  bond 


shown  on  oyer  being  materially  different  from 
that  which  plea  had  previously  described.  Bonds 
were  as  follows :  The  bond  first  stated,  is  for  a 
conveyance  of  land  to  defendant  in  fee,  without 
naming  any  time  when,  or  condition  on  which, 
conveyance  should  be  made.  The  bond  of  which 
oyer  was  given,  is  for  payment  of  a  certain  sum 
of  money,  conditioned  for  a  conveyance  in  fee 
of  land  to  defendant,  on  or  before  first  of  April, 
'44,  or  so  soon  as  five  notes  of  hand  should  be 
paid  in  full,  given  bv  defendant  to  plaintiff,  on 
reasonable  request  of  defendant,  and  at  his  costs 
and  charges.  MeDorman  v.  Jelliaon,  7  Blf.  304, 
'44. 

5879.  The  want  or  failure  of  consideration  is 
no  defense  to  an  action  of  debt  on  a  Judgment 
rendered  in  this  state  by  a  justice.  Brown  v. 
Truhcic,  4  Blf.  429,  '37. 

58S0.  Statute  of  firands.  Suit  by  assignee 
on  a  aeaXed  note,  payable  one  year  after  date, 
ajiptinst  C.  and  C.  M.,  makers.  Plea,  that  con- 
sideration was  payee's  verbal  contract  to  convey 
to  C.  real  estate ;  that  payee  refused  to  convey  or 
to  reduce  contract  to  writing.  Beplication,  that 
on  payee  and  C.'s  building  a  steam-mill  in  a 
certain  town,  according  to  contract,  proprietors 
of  town  were  to  convey  to  them  real  estate;  and 
that  note  was  given  for  payee's  share  of  that 
property,  which  he  was  to  conv^  to  C.  as  soon 
as  tney  procured  title.  No  denial  that  payee's 
contract  to  convey  was  verbal.  It  states  that  0. 
agreed  with  payee  to  fulfill  with  him  their  con- 
tract to  bulla  the  mill ;  that  payee  afterwards, 
with  C'b  consent,  entered  into  covenant  with  C. 
M.  and  A.  M.,  bywitich  they,  for  valuable  con- 
sideration,  paid  to  C.  M.  by  payee,  agreed  that 
C.  M.  should  perform  payee's  part  of  contract  to 
build  mill ;  that  C.  and  C.  M.  had  failed  to  build 
mill,  neither  of  them  having  performed  his  part 
of  the  work  ;  and  that  payee  s  contract  to  con- 
vey, etc.,  named  in  repi  icatlon,  is  same  with  that 
mentioned  in  plea;  without  this,  that  payee 
agreed  verbally  with  C,  to  convey  to  him,  etc. 
Held  ;  on  general  demurrer,  replication  bad,  and 
plea  good.    Clark  v.  JTarmoit,  5  Blf.  302,  '40. 

5881.  Failure.  Coonterfeit  bills.  Suit  by 
J.  P.,  the  payee,  against  maker  of  a  note.  Plea 
that  note  was  given  to  N.  P.,  and  taken  in  plain- 
tiff's name  by  said  N.  In  consideration  of  $400 
In  connter^lt  bank  bills,  sold  by  said  N.  to 
defendant;  that  the  bills  were  of  no  value ;  and 
that  said  N.  knew,  at  time  of  sale,  that  bills 
were  counterfeit.  HfiAi  on  general  demurrer, 
plea  good.    Blml  v.  Proctor,  6  Blf.  265,  '40. 

5882.  Where  gross  n^ligence  of  an  agent 
causes  a  failure  oi  business  he  is  employed  to  ac- 
complish, and  thus  renders  his  services  worthless, 
he  can  not  recover  compensation  for  those  ser- 
vices, ^gher  V.  DyvM,  62-348,  '78. 

5888.  In  action  by  payee  against  maker,  on  a 
note,  defendant  answered  failure  of  considera- 
tion that  note  was  executed  in  lieu  of  other 
worthless  notes,  executed  by  an  insolvent  third 
person  to  plaintiff,  upon  consideration,  solely,  of 
plaintifi'a  nromise  to  furnish  certain  goona  to 
defendants'  on  credit,  and  that  plaintiff  had  re- 
fused, on  defendants'  demand,  to  furnish  said 

foods.  Hdd;  answer  sufficient.  Bonus  v.  •Steven^ 
2-226,  '78. 

6884.  To  induce  a  member  to  retire  from  firm, 
remaining  members  executed  to  him  their  notes 
in  consideration  of,  and  to  retain  a  continuance 
of,  good  will  of  the  firm."  Hdd;  consider- 
ation good,  and  makers  will  not  be  released  by 
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fact  that  future  business  of  Ann  did  not  meet 
their  expectations,  fi^ioci  v.  Piemm,  68-405, '79. 

5885.  FaUnre.  Aexecutedanegotiablenoteto 
6,  founded  on  no  consideration.  B  assigned  and 
sold  the  note  and  another,  to  C.  C  negotiated 
with  A,  and  hy  surrendering  to  him  his  note  to  B 
obtained  in  lieu  thereof,  a  note  payable  to  him. 
Subsequently  C  discovered  that  tnat  second  note 
was  a  loixery,  so  he  rescinded  contract  between 
bim  and  B,  returned  notes  received  by  him,  and 
took  baclc  consideration  paid  by  him  to  B.  Held  ; 
C  could  not  recover  against  A  on  note  executed 
by  him  to  C.  There  was  no  consideration  for 
note,  and  C  had  paid  nothing  for  it.  Beehttr  v. 
WiUxm,  e&-533,  79. 

5886*  When  a  note  is  given  in  payment  of  a 
chattel,  and  vendor  had  no  title  or  right  to 
sell) note  is  void  forwantof  consideration.  Mar- 
akaUy.  i>tiAe,  51-62. '75. 

6887.  Failnre.  Payee  of  a  note  induced  an- 
other to  become  surety  thereon  by  agreeing  that 
he  would  deliver  to  maker  a  previous  note  and 
mor^ge,  80  that  surety  might  indemnify  him- 
self by  obtaining  a  first  mortgage  on  property 
mortgaged.    Payee  refused,  and  failed  to  com- 

£ly  with  such  agreement.    Hdd;  surety  not 
ound;  aa  there  was  a  failure  of  consideration. 
Jcffrws  V.  Lamb.  78-202,  '80. 

15888.  What  sutScient  proof  of.  Onus.  In 
a  suit  on  a  note  when  there  is  an  answer,  nn- 
contradicted,  alleging  failnre  of  considera- 
tion, setting  up  facts  relied  on,  etc.,  note  it&elf 
is  not  sufficient  evidence  to  support  a  judgment 
thereon.   -SSleWerw  v.  Lenfesty,  li-A,  '59. 

5889.  Same.  Failure  of.  Suit  on  a  note  by 
A  agaiuBt  fi  and  C.  Answer:  B  had  purchased 
land  of  D,  teceiving  title-bond,  and  giving  his 
note;  said  note  was  afterwards  assi^ed  to  A. 
B  promised  A  that  he  would  pay  it,  if  A  would 

Erocure  D  to  execute  deed  required  by  title- 
ond,  which  A  did,  deed  being  delivered  to  B. 
B  then  took  up  his  note,  by  executing  to  A  a 
new  note,  with  C  as  surety,  latter  being  note 
sued  on.  B  afterwards  found  that  D  had  no  title 
to  land  coDTeyed,  thou{rih  it  was  same  described 
in  title-bond,  and  that  D  had  become  insolvent, 
so  that  recourse  to  his  covenant  would  be  un- 
availing. HeM,-  answer  bad.  Qark  Jones,  1^ 
191, '61. 

5890.  Failnre.  Adequacf.  Suit  upon  a  note, 
given  for  a  retainer,  and  for  services  to  be  ren- 
dered as  an  attomey-at-law  in  a  certain  prose- 
cution for  perjury.  Subpoenas  were  issued  for 
defendant's  witnesses,  and  a  consultation  held  as 
to  BufBciency  of  indictment,  which  resulted  in 
discovery  of  a  defect,  which,  being  suggested  to 
prosecutor,  he  entered  a  noUe  proaeqm.  Defend- 
ant pleaded  a  failure  of  consideration.  Held;  no 
defense.  Held;  evidence  of  value  of  services 
rendered  was  properly  ruected.  FenningUm  v. 
None,  15-323,  m 

IT.  Consideration,  whea  Inqoired  into  and 
Proven. 

5891.  Aetlon  wtU  He  to  recover  eonsldera- 
tlon  for  conveyance,  though  deed  recite  that  it 
has  been  paid ;  or  to  recover  a  different  consid- 
eration from  that  expressed  in  deed,  not  incon- 
sistent therewith.    Lamb  v.  Dortovan,  19-40,  '62. 

5898.  Parol  evidence  is  admissible  to  pfove 
actual  consideration  of  a  deed,  tliongh  different 
from  that  expressed  therein.  TToUoeev.  Qoff.  71- 
292,  '80.  GfT  Jones  T.  Noe,  71-368,  '80. 


5898.  Conrideration  of  a  oontnet  to  am- 
svrer  for  fhe  debt  of  anofke^need  not  be  ia 

writing,  and  may  be  proved.  Wattv.  HiattfiS- 

53,  '67. 

5894.  Consideration  of  a  bill  may  be  in- 
quired into  or  a  set-offpleaded  by  drawer  against 
payee,  by  ^ayee  against  indorsee,  and  by  ac- 
ceptor against  drawer,  but  not  between  payee 
and  acceptor.  Spurgin  t.  MePkeetert,  42-527, 
78. 

5895.  Evidence  Is  admissible  to  prove  the 
consideration  of  a  general  receipt  upon  a  judg- 
ment, and  to  show  the  real  condition.  Leins  v. 
MaHock,9-i20,  '51. 

5896.  Wrongly  described.  Where  note  sued 
upon  purported  to  have  been  given  for  land,  de- 
scribed on  its  face,  plaintiff  can  not  amend  bis- 
replj  BO  as  to  show  that  it  was  given  for  anotlier 
tract.  And  where  reply  was  thus  amended. 
Hdd;  that,  as  amended,  it  was  bad  for  departure. 
Shank  V.  Fleming,  9-189,  '57. 

5897.  Suit  by  payees  of  a  bill  of  exchange 
against  drawer  and  acceptor,  bill  having  been 
indorsed  by  payees,  and  returne<l  unpaid.  Drawer 
answered,  tnat  he,  together  with  said  payees, 
were  sureties  for  acceptor,  and  known  to  each 
other  as  such ;  and  that  he  had  paid  his  contri- 
bntive  share  to  holder.  Court  instructed  jury 
that  drawer  was  liable  to  reimburse  payees,  not- 
withstanding he  may  have  been  only  an  accom- 
modation drawer;  and  that  plaintiffs,  as  indors- 
ers,  having  mutually  contributed  to  pay  bill, 
could,  by  mutual  consent,  have  their  names  in- 
serted as  payees,  in  blank  left  for  name  of  payee. 
Held;  as  pleadings  sliowed  controversy  to'  be- 
between  drawer  and  drawees  of  a  bill,  consider- 
ation  could  be  inquired  into.  Kor^ieter  v.  jj^y 
16-295,  '61. 

5898.  An  action  on  a  note,  having  been  com- 
menced before  a  justice,  evidence  of  considera- 
tion was  admissible  without  answer.  Siggt  v. 
Adana,  12-199,  '59. 

5899.  The  consideration  may  be  proved 
by  a  conversation  between  parties  when  it  was 
given.  Ortk  v.  Sharkeg,  4~M2,  '53. 

5000.  A  condderatlon,  other  than  that  sto- 
ted  of  record  in  abastardy  proceeding,  acknowl- 
edging satisfaction,  may  be  proved.  Gaaitr  v. 
State,  82-404,  '69.    Cf.  85-1 ;  28-590. 

5901.  Parol  evidence.  Either  party  to  a 
deed  is  at  liberty  to  show,  for  any  purpose  ex- 
cept to  prevent  its  operation  as  a  valid  and 
efiective  grant,  that  consideration  was  jgreater  or 
less  than  that  named  in  it,  or  that  instead  <it 
money,  it  was  something  else.  Mather  v.  Seola, 
85-1,  '70;  -Seope  v.  Forney,  17-385. 

5902.  Also  in  contracts  of  sale.  MeMahan  v. 
fiietrart, 28-590,  '64  j Rawlingsv.  FisAer, 24-52,  '65. 

5903.  The  consideration  expressed  is  least 
important  part  of  a  deed,  and  maybe  varied,  to 
almost  any  extent,  bv  parol  evidence.  Estate  cre- 
ated does  not  depend  on  it,  but  on  conditions  and 
limitations  in  deed,  descriptive  of  its  quantitr 
and  duration.   TTumpmm  v.  T^ompton,  9-^23,  *57. 

5904.  A  different  consideration  may  be  thus 
proven,  though  the  legal  effect  of  the  deed  be 
thereby  changed.  RockkiU  v.  ^raggs,  9-30,  *67. 

5905.  Parol  evidence.  Keaf  consideration 
in  a  deed,  whether  a  quit-claim  or  a  warranty, 
can  be  proven  by  parol.  Headriek  v.  Wisehari, 
57-129,  77;  MeDillv.  Qunn,  4^15,  '73:  Sab- 
iniua  V.  i/trfcr,  80-142,  '68;  FUman  v.  Qmner, 
27-337,  '66;  SockhiU  v.  S^r^ga,  tmtra;  Ditiaim. 
T.  iTebey,  3  Blf.  189,  '33;  AOm  v.  Lee,  l-58,'48; 


Digitized  by 


Google 


CONSIDERATION  IV,  V— CONSPIRACY. 


271 


jBeonZoA  t.  HeavUon,  29-609,  '68;  SletSiu  v.  Du- 
boU,  66-267,  76.  iTuma-  v.  Coot,  28-66,  '64; 
Chapman  v.  Long,  10-465,  overruled,  former  bv 
29,  latter  by  Harvey  v.  MiUwn,  67-90.  '59.) 

Consideration  of  a  deed  mar  be 
shown  bj  parol.  Evidence  showing  what  it 
WIS,  and  how  to  be  paid,  does  not  contradict 
deed.   Omnm^Aotn  t.  Btmbt,  2-604,  '51. 

T.  CmstderattoK.  PresnmpUon.  Pleadiag. 
Froot 

6907.  Pleading.  In  an  action  hj  an  In- 
dorsee against  indorser,  complaint  need  not 
arer  consideration  for  assignment.  Amount 
of  note  is,  pfrima  faeU,  the  consideration.  Lee  v. 
Pikj  87-107,  >71 ;  Yoim  t.  MeOroaty,  2  Blf.  243, 

6908.  Assignment  itself  is  a  contract,  which, 
frima  facie,  imports  a  good  consideration.  Jchn- 
tbm  V.  Diehm,  1  Blf,  256,  '23.   Cf.  25-246. 

6909*  A  written  Instrument,  promising  to 
jwjr  moneyf  Implies  a  consideration.  If  none, 
it  must  be  pleaded  and  proved.  Beeson  v.  How- 
ard, 44-^13,  '73;  PhUbrooka  v.  McEicen,  29- 
347,  '68. 

6910.  Ck^nstderation.  PleadlnjS.  An  allega- 
tion that  a  certain  itunrance  poltc7  was  issued 
in  consideration  of  a  certain  sum  then  and  there 
paid,  and  a  like  amount  to  be  paid  to  her  annu- 
allv,  is  sufficient  Mui.  Bmf.  Life  hu.  Cb.  t.  Can- 
non, 48-264,  '74. 

5911.  Pleading.  In  stating  a  contract  in  a 
pleadin^^,  consideration  must  be  stated,  as  well 
as  promise,  except  where«1eading  is  upon  an  in- 
strument in  writing,  which  imports  a  considera- 
tion.  Leaeh  t.  lOuika,  49-291,  '74. 

6912.  Same.  In  alleging  a  eomfderatlon, 
pu^enlar  tacts  mnst  be  stated.  It  will  not 
do  to  Bay  for  a  "  full  and  valuable  considera- 
tion," defendant  promised,  etc.  fjeaeh  v.  Rhodee, 
BruA  V.  Raney,  84-416,  '70;  Robimonv. 
Barbour,  5  Blf.  468,  '40;  PomdsUme  v.  Lewark,  4 
Blf.  173,  '36. 

5913.  All  negotiable  mper  Is  presumed  to 
knTebeen  ^ren  npon  snrndenteottalderation, 

wtkether  n^n>tiable  under  law  merchant  or  as- 
signable  under  the  statute.  Dutiand  v.  Piteaim, 
M-426,  '75 ;  Tibbeti^  v.  Thaiehtr,  14-86,  '59 ;  Rog- 
er* v.  MaxwdL  4^243,  '63 ;  Shirkeu  v.  Rathtrfo^ 
1(M14,'58.   Cf.  19-19. 

5914.  Pleading.  Complaint  on  a  written  con- 
tract to  paj  a  certain  sum  of  money  need  not 
dlece  consideration.  AmM  v.  Brown,  3  Bit 
WZP3S;JmehoUv.  iro«W,8Blf.493,'47; /Vntl- 
kg  T.  Cbofey,  1  Blf.  262,  '23.  Also  when  parable 
In  Brnferir.  Sbteter  v.  Herdey,  1-402,  '49;  4- 
243.  fhu  principle  is  not  changed  when  pajr- 
able  on  a  eontlngency.  NidwU  v.  Wooaruff, 
enpra  ;  Dwtand  v.  ^ieaim,  supra, 

6916*  A  general  answer  ot  no  consideration 
is  good.  An  answer  of  entire  or  partial  failure 
of  consideration  must  set  out  facts  showing  fail- 
ore.  If  a  partial  failure  is  answered,  answer 
shonld  not  purport  to  bar  whole  action.  Under 
an  answer  setting  out  facta  showing  entire  fail- 
ore,  a  partial  failure  mav  be  proved  and  allowed. 
BiUan  V.  Hercmrath,  ii-7l, 'U.  Cf.  22-170; 
18-300;  15-242;  7-185. 

6919.  Same.  Proof  of  a  partial  failure  is 
available  under  a  plea  of  a  to^l  failure  of  con- 
sideration.   ZwMiry  V.  Ihtrham,  21-232,  '63. 

6917.  Same.  Following  is  bad:  that  the  note 
in  snit  "  was  obtained  from  him  by  fraud  and 


deceit  of  the  plainUff^  and  without  any  good  or 
valid  consideration,'  etc.  It  seems  to  admit 
there  was  some  kind  of  consideration.  Honey- 
weU  V.  Hdm,  19-321,  '62.  Under  general  issue,, 
proof  of,  is  bad.  AppUgate  v.  Crawford,  2-579,  '51 . 

5918.  Consideration.  Want  of.  Practice* 
Debt  on  note  by  assignee  against  maker.  Plea^ 
no  consideration,  concluding  to  the  country  and 
issue.  When  defendant  had  rested,  plaintiff  of- 
fered to  prove  that  before  he  received  assignment 
of  said  note,  or  parted  with  consideration  for  as- 
signment, he  presented  note  to  defendant,  who 
assured  him  that  it  was  good,  and  he  would  pay 
it;  knowing  at  time  that  it  was  given  for  a 
$100  bank  bill,  which  at  timeofsaid  representa- 
tions, defendant  believed  to  be  counterfeit,  and 
that  plaintiff  took  note  on  strength  of  defen- 
dant's representations.  Held;  evidence  inadmiR- 
sible  as  not  answering  plea.  Hdd;  plaintifT 
should  have  set  forth  new  matter,  and  demurred 
to  plea;  or  he  might  have  replied  such  matter 
byway  of  estoppel,  and  prayed  judgmentthereon. 
Bulla  V.  3/oiTiW,  1  Blf.  521,  '22. 

5919.  An  answer  to  an  action  on  a  note  that 
"said  note  was  given  without  any  legal  or 
valid  or  ralaabie  consideration."  is  good  as 
a  want  of  consideration.  Bush  v.  Bromu  49-673. 
'75;  Webeter  v.  ftrier,  7-185,  '65.  And  "jnvea 
wholly  wUlionteonslderatlon.*'  fftob  v.  Anofer 
82-360,  '69. 

5920.  Frand  In  proenrlng  the  contract 
can  not  be  proven  under  a  plea  of  no  consid- 
eration.   Hawkine  v.  Nation,  89-50,  '72. 

5921.  Same.  It  is  error  to  strike  out  an  an- 
swer, setting  up  former  defense,  on  ground  that- 
it  is  same  as  latter.  Id. 

5922.  Illegal.  Evidence  that  consideration 
of  a  note  was  ill^l  is  not  admissible  nnder 
general  denial,  uutuf  v.  ffoldridge,  50-529,  *75. 

5923.  In  actions  upon  simple  contracts, not 
protected  by  the  taw  merchant,  defendant  may 
give,  in  evidence,  a  want  or  failure  of  consid- 
eration nnder  the  general  issue,  either  against 
payee  or  assignee  of  instrument  sued  on.  Ttieker 
y.  Tiptoa,  4  Blf.  629,  '38.  Cf.  4  Blf.  556  ;  2  Bit 
77. 

5924.  Want  of  consideration  can  not  be- 

proven  under  general  denial,  in  a  action  on  a 
written  contract.  Bimham  v.  £?miaA,  17-396,. 
'61 ;  Praiher  v.  Rose,  17-495,  '61. 

5925.  It  may,  in  an  action  on  a  written  con- 
tract, when  complaint  specially  sets  forth  con- 
sideration for  same.  Builer  v.  Edgerton,  15-15, 
'60.  No  error,  therefore,  in  going  to  trial  with 
a  reply  to  answer,  showing  a  want  of  consider- 
ation, when  general  denial  was  also  pleaded.  Id, 

6926.  Bonds  for  payment  of  money,  like bills- 
of  exchange  and  notes,  import  a  consideration^ 
and  no  consideration  need  be  alleged.  Baker 
V.  Bd.  Corn's  Waehington  Co.,  58-497,  '76. 

6927.  Nothing  appearing  to  contrary,  a  con- 
tract will  be  presumed  to  be  made  upon  a 
consideration.  Nelsonv.  Whiie,  61-139,  ^8. 


CONSPIRACY. 

See  Aeeenory  and  AeeompUee, 

5928.  Combination  to  commit  felony.  Un- 
der statute  there  are  two  offenses  :  (1)  Combin- 
ing for  purpose  of  commiting  a  felony;  (2) 
Knowingly  uniting  with  any  other  persons, 
whose  object  is  commission  of  a  felony.  Stoev. 
JU(:£tn8fr%  60-465, '75.  (v.  R.  S. '61,  2011, 2012.) 
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5929.  Same.  Indictment.  Ad  indictment 
.must  particularly  specify  the  felony  proposed. 
Slaie  V.  MeKiitgtry,  mpm  ;  LandringMm  v.  >S!ea^ 
4^-186,  74.  Cf.  02-13.  Statute  prescribing 
that  tliiB  is  unnecessary,  is  unconstitutional. 
Lantdrin^um  v.  Sate,  supra,   Cf.  45-338. 

6930.  Evidence,  showing  great  intimacy  and 
interchange  of  favors,  is  not  entirely  irrelevant 
to  prove  conspiracy.   Jmes  v.  State,  64-473,  '78. 

5931.  Co-trespassers.  If  there  is  a  con- 
spiracy oftwo  or  more  tocommitatort,  each  con- 
ppirator  is  liable  for  act  of  other  in  pursuance 
oi  conspiracy.    Boaz  v.  Thte,  48-60,  '73. 

593S.  Where  it  is  established  that  there  was 
a  conspiracy  by  several  defiendants,  to  commit  a 
larceny,  and  evidence  shows,  beyond  a  reasona- 
ble doubt,  that  snch  crime  was  committed  by 
one  of  the  defendants,  in  pursuance  of  acommon 
purpose,  each  may  be  ronnd  guilty,  though 
there  be  doubt  as  to  which  one  took  property. 
Am//  v.  Sate,  CO-308,  '78. 

5988,  Same.  In  such  case,  conspiracy  being 
established,  adiatggions  and  deelkrations  of 
eacli  are  admisBible  agaiost  all.  Id.;  WUUam  v. 
iSUUe,  47-568,  74. 


CONSTABI^BS. 

I.  OenenJIy. 

II.  Authorily  and  /^wvr. 

III.  Breaehet  o/*  Duty  and  Bond. 

IV.  Indidmeat  far  Stded  1^  IhOu 
V.  Judicial  SiOa. 

VL   apeaal  CtMOabie. 

I.  Generallf. 

5984.  Term  of  office.  Holding  over.  Where 
a  constable  was  legally  appointed  and  qualified, 
and  afterwar^  elected  his  own  successor,  but 
.never  qualified  under  such  election,  and  con- 
tinned  to  act  Held;  under  R  S.  '43,  he  held 
■over  until  his  successor  should  qualify.  SfUler 
V.  Burger,  2-337,  '50.  Cf.  49-451 ;  20-169;  8- 
484;  e-496.  (p.R.  S.  '81,  225,  5974.) 

5985.  Constable^  though  he  removes  hia  res- 
idence out  of  county  in  which  beholds  hisolfice, 
remains  a  de  /ado  officer.  Sureties  on  his  bond 
remain  liable  for  a  breach  of  his  official  duty, 
while  he  continues  to  act.  Cage  v.  State,  69^-46, 
79. 

6986.  Same.  His  right  to  office  can  not  be 
•qnestloned  collaterally.  Until  direct  proceed- 
ings were  had,  and  he  was  ousted,  or  ois  term 
expired,  his  sureties  remain  liable  09  his  Ix>nd 
for  his  misfeasance  in  office.  Id. 

5987.  Fees.  A  constable  collected  money 
•due  on  an  execution  without  any  levy  and 
sale.  Held;  he  was  entitled  to  fee  allowed  by 
.statute  for  serving  execution.  Bom  t.  Suue,  1 
Bit  323,  '24. 

5988.  Where  a  constable  foiled  to  lejj  an 
execution  in  bis  hands,  on  pro^rty  of  judg- 
ment-debtor, latter  having  sufficient  property 
subject  to  execution,  within  reach  of  former,  and 
execution  showed  character  of  another  as  re- 
plevin bail,  who  was  afterward  compelled,  on 
atiat  ezecntion,  to  pay  judgment.  Had:  latter 
could  maintain  action  on  such  constable  8  bond. 
Slate  V.  Madimn,  82-390,  '69. 

5989.  So,  under  R.S.  43,  where  constable  first 
levied  upon  sufficient  goods  of  judgment-debtor, 
and  wasted  the  same,  and  tlien  collected  judg- 


ment out  of  property  of  bail.  Sate  v.  Drviy,  8- 
431,  '52. 

5940.  Same.  Where  a  constable  held  -  an 
execution  upon  a  judgment  which  exceeded 
amount  of  justice's  jurisdiction.  Held;  con- 
stable not  liable  for  failure  to  levy.  State  v. 
Fony  64-260,  78. 

5941.  Where  record  is  silent  as  to  whether 
constable  advertised  his  sale.  Held;  such  con- 
stable will  be  presumed  to  have  done  his  duty. 
QuUxrtmn  v.  mhollin,  22-362,  '64. 

5942.  Purchase  of  judgment  of  Justice. 

Sec.  113,  of  justice's  act,  providing  that  no  con- 
stable shall  purchase  a  iudgtnent  on  docket  of 
any  justice  in  constable  s  township,  is  not  em- 
braced by  subject  of  said  act,  and  is  void;  and, 
at  common  law,  purchase  01  a  jud^ent  by  a 
constable,  in  a  case  where  no  execution  comes  to 
him  for  collection,  is  not  void,  per  ge.  Spaugh  v. 
Buffer,  14-305,  '60.    {v.  R  S.  '81,  1495.) 

5948.  Duty.  Indemnifying  iMnd.  Execu- 
tion-plaintiff is  under  no  obligation  to  give  a 
bond  of  indemnity  to  a  constable,  for  purpose 
of  causing  him  to  levy  his  Vrit  on  defendant's 
property.  He  is  iMund  to  perform  his  datr 
without  BUCll  bond.  Sate  V.  Sandtin,  44-SO^ 
'73.    Cf.  Bosley  v.  Fartpiar,  2  Blf.  61,  '27. 

5944*  It  is  his  duty  to  levy  on  defendant's 
property  when  pointed  out,  though  subject  to  a 
mortgage.  If  he  fails  to  do  his  duty,  and  thus 
levy,  he  and  sureties  on  bis  bond  are  liable  to 
execution-plaintifi',  unless  he  clearly  shows  that 
no  damage  resulted  from  his  failure  Slate  t. 
SandUn,  supra. 

5945.  UlegallT  appointed.  If  a  justice,  with- 
out authority  by  law,  appoint  a  constable,  and 
take  his  bond  with  surety,  appointment  and 
bond  are  void.  Odt  v.  Slate.  6  JBlf.  91,  *41.  Cf. 
20-47  ;  38-612. 

II.  Aathoritf  and  Power. 

6940.  Arrest.  A  constable  has  authority  to 
arrest  without  process  ail  who  within  Im 
view  commit  a  breach  of  peace,  and  take  them 
before  a  proper  officer,  or  to  confine  such  per- 
sons, when  proper  court  shall  not  be  in  open 
session,  until  there  shall  be  an  opportunity  to 
bring  them  before  court,  and  has  no  authority  to 
accept  bail.  Such  arrests  need  not  be  made  Im- 
mediately 00  view  of  offense.  Fondereer  r.  McO- 
toelat,  8-479,  '62;  Boat  t.  Thte,  48-60, 73. 

5947.  Out  of  county.  A  warrant  issued  to 
a  special  constable  of  Decatur  county  by  a  justice 
of  said  county,  and  certified  to  by  clerk  of  county 
of  Decatur,  directing  him  to  arrest  A  and  bring 
him  forthwith  liefore  said  justice,  will  author- 
ize such  constable  to  arrest  A  in  Marion  county. 

5948.  A  constable  or  sherifi'  of  county  in 
which  offense  was  committed  may  arrest  the 
fugitive  in  any  county  where  he  may  be  found 
by  virtue  of  a  warrant  issued  by  a  justice  in 
county  where  offense  was  committed.  Sturm  r. 
Potter  41-  181,  '72. 

5949.  Form  of  execution.  A  paper  issued 
bjr  a  justice  of  peace  to  a  constable,  merely  re- 
citing rendition  of  a  judgment,  as  appears  of 
record  on  his  docket  with  the  addition  of  words 
"hrlerf  and  saleof  thegoods,"  of  thejud^ent 
defendant,  "and  make  return  thereof  within  six 
months  from  date,"  without  any  other  words  of 
command  or  directions,  will  not  justify  him  in 
levying  upon  and  taking  goods  of  doendant. 
QttMlTv.  Atdriek,  41-338,  '72. 
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5d50.  A  eonsUble  goin;  out  of  office  may 

Oliver  to  his  successor  unexpired  executions, 
and  such  deliverT'  excuses  him  from  retumin;; 
them.   Northern  v.  Stale,  1-113,  '48. 

&961.  When  a  constable,  having  in  his  hands 
*fi.f(u,  has  made  one  full  examination  without 
«fect,  he  may  return  execution  nuUa  bona.  Wil- 
<mv.  SaiM,  6  BIf.  561,  '41.  Same,  also,  under 
statute  of  '42.  Middlewood  v.  Aeritf.  7  Blf.  51,  '43. 

A  eongtable  can  not  take  ball  for 
stay  of  execution;  recfWiizance  must  be  entered 
on  docket  of  jtutice.  MeOormiek  t.  CatteU,  1ft- 
408, '61. 

59&3.  A  constable  may  depute  another  to 
serre  a  writ.  N.  A. &S.  B.  Co.  v.  Groom,  9-243, 
'87. 

6954.  Ihit7  as  to  Money  eoHeeted.  It 

vas  optional  with  constable  to  pay  money  oyer 
to  eitner  execution-plaintiff  or  justice,  bv  3,  2 
K.  8.,  p.  480,  and  the  act  of  '55,  does  not  change 
Uv.  SSioteT.XoR^,  10-48^  "SS.  (r.fi.S.'81, 
5976.)  V 

ni.  Breaches  of  Dnty  and  Bond. 


A  constable  and  his  bondBmen  are  lia- 
ble, for  an^  flilse  return  made  to  a  wiitf  to 

extent  of  injury,  with  ten  per  cent  damages. 

Winninqhnm  v.  Slaie,  56-243,  '77. 

S956.  Retnm.   Former  a^ndlcatlon.  A 

former  adjudication  in  a  suit  upon  same  bond,  in 
favor  of  defendant,  when  alleged  breach  was  a 
failure  to  make  a  return  to  an  execution,  is  no 
defense  to  a  second  action,  where  alleged  breach 
is  a  fnttte  return.  Id. 

§957.  Sureties  can  not  beheld  bound  for  a 
longer  period  than  that  limited  by  their  un- 
dertakings, which,  as  against  them,  are  to  be 
■congtnied  titrictly.   Urmsion  v.  Stale,  78-175,  '80. 

595S.  Term.  A  constablewas  elected  to  office 
for  term  of  one  year,  from  March  3,  '75.  His 
bond  was  executed  for  faithful  performance,  by 
bim,  for  such  time  "  until  his  successor  shall  bie 
elected  and  qualified."  On  second  Tuesday  in 
October,  *75,  a  township  election  was  held.  In 
October,  '76,  an  execution  was  placed  in  his 
hands.  In  November  of  same  j'ear  he  collected 
money  thereon,  and  converted  it  to  his  own  use. 
'Complaint  on  bond  to  recover.  There  was  no 
iTerment  to  show  thai  no  stieeeemr  had  been  elected 
<ad<fia}^kd.  Hdd;  complaint  bad.  It  must  be 
presumed  that  moner  was  converted  after  his 
lenn  had  expired  and  his  successor  elected.  Id. 

6969.  A  constable,  in  his  Jnstiflcatlon  of  an 
niprisonment  under  a  magistrate's  warrant, 
mast  show  that  magistrate  had  jurisdiction  of 
snbject-raatter,  and  that  warrant  was  legal  on  its 
face.  JWifcv.5/«r«m,3Blf.421,'34.  Gf.48-60i 
49-142. 

_  6960.  Debt  on  a  constable's  bond  against  prin- 
eipal  and  his  sureties.  Declaration  assigns  fol- 
lowing breaches:  1.  That,  on  the  30th  of  Au- 
fost,  '26,  S.  caused  a  >!.  /a.  to  be  issued  by  S.  M.,  a 
jnetice,  and  successor  in  office  of  J.  O.,  late  a  jus- 
tice, which  execution  was  issued  by  M.  (who  had, 
by  snecession  and  delivery,  G.'s  docket,  and  suf- 
■ficient  authority  for  purpose),  on  a  judgment 
rendered  by  G.,  on  the  27th  of  November, ^22,  in 
iavor  of  S.  against  F.,  tor,  etc. ;  that  execution 
J'M  directed  to  C,  as  constable,  and  placed  in 
b^  Ittnds  to  be  served  :  that  C.  did  not  execute 
«e  writ,  though  F.  had  snfficient  goods,  etc, 
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but  refused  to  levy,  etc.,  whereby,  etc.  Defen- 
dants demurred  to  declaration.  1.  Itisnotshown 
that  judgment  had  been  revived  by  act. /a. ;  2.  It 
is  not  shown  that  G.'s  judgment  had  been  legally 
transferred  to  M.'s  docket ;  3.  It  is  not  averred 
tliat  relator  had  recovered  a  judgment  against 
the  constable.  Hdd;  demurrer  should  have  been 
overruled.  Xow/Aran  v.  Oamj^ll,  3  Blf.  486,  '34. 

5961.  Whereaconstablejnstlflesanarrest, 
under  a  ea,m.,  which,  under  statute,  he  is  bound 
to  retnm,  plea  mtist  aver  a  return  of  the  exe- 
cution, or  show  Bufhcient  reason  why  it  had  not 
been  returned.    May  v.  Sly,  6  Blf.  206,  '39. 

5962.  If  a  constable  refuse  to  permit  a  debtor 
having  a  family,  to  retain  $100  worth  of  prop- 
erty, as  exenpt  from  execution,  but  sell  same, 
he  may  be  sued  in  trespass,  ikephenty.  Lawson, 
7  Blf.  275,  '44. 

5968.  In  suit  by  state,  on  relation  of  S.  D.  V. 
and  D.  C,  trading  under  name  of  V.  and  C.  on 
constable's  bond,  declaration  alleged  that  relat- 
ors, by  name  of  V.  and  C.  recovered  judgment, 
etc.,  that  execution  issued  on  judgment  in  said 
name,  etc.,  whicli  execution  constable  failed  to 
return,  etc.  Plea,  nvl  Uet  record,  ffdd;  judg- 
ment and  execution  admissible  evidence  for 
plaintifT.  Declaration  also  allied,  that  consta- 
ble had  returned  execution  indorsed,  "returned 
by  S.  D.  Vs.  orders,"  and  that  return  was  false. 
Held;  under  a  plea  that  return  was  not  false, 
etc.,  said  return,  which  was  admissable  evidence 
for  defendants,  with  proof  that  it  was  made  by 
direction,  etc.,  would  excuse  constable  for  not 
executing  writ.   JB<Am  v.  State,  5  Blf.  467,  '40. 

6904*  A  constable  is  liable  on  his  bond  for 
fi&ilnre  to  sell  goods' on  the  18th  di^  of  Oct, 
'41,  day  they  were  advertised  for  sale.  Sktls  v. 
Jonea,  8  Blf.  270,  '46. 

5965.  A  subsequent  satisfaction  of  judgment 
by  debtor  may  prevent  plaintiff  from  recovering 
more  than  nominal  damages  from  constable  for 
assigned  breach,  but  that  circumstance  can  not 
affect  right  of  action.  Id. 

596oa.  When,  in  action  on  official  bond  of  a 
constable  on  relation  of  judgment  creditor,  com- 
plaint alleged,  and  evidence  showed,  that  execu- 
tion had  been  issued  on  judgment  oi  a  justice  in 
favor  of  relator  against  another;  that  it  was 
placed  in  hands  of  defendant  for  collection; 
that  though  execution  defendant  had  sufficient 

Property  within  bailiwick,  subject  to  execution, 
efendant  failed  and  refused  to  levy,  though  re* 
quested,  and  returned  ezecuUon  unsatisfied. 
Hdd;  finding  against  defendant  would  not  be 
disturbed  bv  S.  C  on  appeal.  JItller  t.  Sate, 
61-503,  '78. 

5966.  In  a  suit  on  constable's  bond,  because 
of  lU^vllty  and  Insnfflciency  of  the  return  to 
a  fieri  facias,  declaration  should  show  what  re- 
turn was,  which  is  allied  to  be  ill^l  and  in- 
sufficient.  Qraham  v.  .Stale,  infra. 

5967.  If  a  declaration,  in  such  suit  set- 
ting out  condition  of  bond,  etc.,  be  demurred  to, 
and  demurrer  be  overruled,  damages  should  be 
assessed  by  a  jury.  OroAunt  v.<Sl(Ue,6  Blf.  32, '41. 

6968.  Debt  on  constable's  bond.  Breaches 
assigned.  That  after  levy  of  execution,  consta- 
ble had  abandoned  the  levy,  and  had  not  re- 
turned the  execution.  Rejoinder  that  no  such 
execution  had  Issued,  etc,  to  constable.  Hdd; 
rejoinder  unobjectionable.  BoatrigM  T.  Bate,  8 
Blf.  8,  '46. 
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5969.  Plaintiff,  in  action  against  conetable'ii 
sureties,  filed  pcnul  bond  of  defendants,  and  al- 
leged as  breacn,  that  he  had  obtained  judgment 
against  A,  a  constable,  for  neglect  of  out;,  etc., 
and  that  execatlons  amiBsi  A  had  been  re- 
tanied  no  property  found."  Hdd;  assign- 
ment did  not  state  cause  of  action  against  de- 
fendants.   While  V.  State,  1  Blf.  657,  '35, 

5970.  Complaint,  though  bad  for  full  dam- 
ages, in  an  action  against  constable  for  a  fkilnre 
to  collect  the  amount  of  an  execntion,  and 
for  moving  a  false  return,  by  reason  of  a  fail- 
ure to  aver,  that  execution  defendant  had  su£S- 
cient  property  subject  to  execution,  etc.,  and 
fornot  averring  {acte,  which  constituted  return  a 
false  return,  also  for  not  averring  value  of  prop- 
er^ alle^^  to  have  been  improperly  set  off  as 
exempt,  etc.,  may  be  good  for  nominal  damages. 
Suue  V.  Hammond,  72-472,  '80. 

5971.  None  of  such  omitted  averments  are 
supplied  by  an  averment  that,  by  delay  of  con- 
stable, defendant  was  enabled  to,  and  did,  dis- 
poee  of  his  property,  subject  to  execution,  wlien 
value  of  sucn  property  was  not  shown.  Id. 

5972.  Defease.  ^ertfTs  Uen.  An  answer, 
in  action  on  constable's  bond,  for  fkllore  to  sell 
certain  property  levied  on,  setting  forth  levy, 
advertisement,  and  offer  for  sale,  a  want  of  bid> 
ders,  by  reason  of  sheriff  of  county  claiming 
same  property  on  an  older  execution  against 
same  partv;  that  lev^,  with  consent  of  plaint- 
iff, was  abandoned,  is  good.  iSate  v.  Sbrrete, 
60-381.78. 

5978.  Complaint  on  a  bond  of  a  constable 
for  fclUng  to  levy  an  execntlon  must  allege 
"  that  property  could  be  found  by  him,  and  that 
he  was  not  directed  by  plaintiff,  or  his  agent,  not 
to  make  levy,  or  it  will  be  bad  on  demurrer." 
Montaomerv  v.  Stale,  58-108,  '76. 

5974.  A  constable  does  not  commit  abreach 
of  his  bond,  by  fhiltng  to  lery  on  property 
of  a  repleTU  ImU,  whea  undertaking  of 
leplevin  bail  is  void.   SougUvad  r.  Stale,  48-537, 

5975.  Action  a^inst  a  constable  and  his 
sureties  on  his  official  bond.  In  complaint  it  is 
avened  that  relator,  on  7th  of  AuffuU,  '40,  recov- 
ered a  judgment  before  R.  S.,  a  justice  of  peace, 
against  one  T.  A.,  etc.;  upon  miich  one  J.  A., 
on  14th  of  same  month,  l>ecame  bail  for  stay  of 
execution;  and  that  on  13th  of  Jvne,  '56,  an  ex- 
ecution  was  issued  on  said  judgment,  which 
reads  thus,  etc.  Held;  on  trial  of  alleged 
breach,  that  defendant  failed  to  levy  execution ; 
error  to  refuse  to  admit  in  evidence  execution. 
Slate  V.  Hart,  12-424,  '59. 

5976.  Failure  to  retnm  irrlt.  On  trial  of 
a  suit  by  acire  faeiaa  against  a  constable  for  fail- 
ing to  return  a  fiari  /aeia$,  defendant  may  prove 
on  general  issue,  to  reduce  damages,  that  dur- 
ing whole  of  time  that  execution  was  in  his 
hands,  execution  debtor  was  insolvent,    in/n  . 

5977.  Qanre.  Whether  such  insolvency  may 
be  pleaded  in  bar.  Baker  v.  Mortim^,  5  Blf.  32, 
'38. 

5978.  Estoppel.  Makers  of  an  official  bond 
given  by  a  constable,  are  estopped  from  denying 
tegulanty  of  a  judgment,  by  having  acted  upon 
execution,  issued  for  its  collection,  and  collected 
money  thereon.  NutMvhoUier  v.  -SStete,  87-457,  '71. 

59?9.  Demand  need  not  be  made  on  a  consta- 
ble to  pay  over  money  collected  and  retained 
by  him  for  a  month,  before  an  action  on  his 
bond  can  be  maintained.  Id. 


5980.  Malfeasance.  Estoppel.  In  '58,  A  was 
dulv  elected  constable  for  one  year,  andqaalified. 
In  '69  he  was  re-elected  and  failed  to  qaalify^ 
but  continued  to  perform  duties  of  office. .  Dur- 
ing latter  year  an  execution  aminst  B  came  prop- 
erly into  his  hands,  and  B  delivered  to  nim  a 
promissory  note  to  hold  as  a  pledge  for  payment 
of  execution.  Afterward,  an  arrangement  was 
made  by  B  by  which  C  assumed  payment  of  said 
execution,  and  A  was  notified  thereof.  Afterward 
A,  not  regarding  said  arrangement,  levied  upon 
said  note  to  satisfy  said  execution,  and  sold  same. 
Suit  a^inst  A  and  his  sureties  on  his  official 
bond  given  in  '68,  to  recover  value  of  said  note. 
Hdd;  A  in  selling  said  note  was  guilty  of  mal- 
feasance in  office,  and  he  and  his  sureties  liable 
for  value.  Hdd;  he  and  his  sureties  by  his  mis- 
conduct, are  estopped  to  say  that  sale  conferred 
no  title  on  purchaser,  and  tlierefore  B  is  not  in- 
jured.  Builer  V.  Sate,  20-1 69,  '63. 

5981.  A  constable's  bond,  though  not  exe- 
cuted until  after  he  had  commence  discharge 
of  his  duties,  may  be  sued  on  for  any  breach 
eondltloH  eoBiiiutted  sabsegnently  to  Ite  ex- 
ecution.  Diekem  v.  .State,  7  Blf.  358,  '46. 

5982.  Court  ou^hl  not — on  overruling  a  de- 
murrer to  declaration  in  a  suit  on  a  constable's 
bond,  the'alleged  breach beingconstable'sfkUore 
to  execute  a  CO.  sa.  issued  against  several  per- 
sons to  render  a  final  judgment  a^inst  defend- 
ants for  amount  of  execution,  without  a  jury 
of  inquify.  Janet  v.  Stata,  5  Blf.  492,  '41.  Ct 
6  Blf.  168;  8-71;  5-280;  15-376. 

IT.  Indictment  for  Kegleet  of  Da^. 

5988.  Indictment  against  a  constable  under 
sec.  48  R.  C.  '31,  p.  190,  for  negligence  in  not 
executing  a  state's  warrant,  is  sufficient  if  it  set 
out  a  warrant  legal  upon  its  face.  State  is  a 
"  person,"  and  averment  that  offense  was  to  in- 
jury of  state  is  sufficient.  StewaH  t.  State,  4  Blf. 
171,  '36. 

5984.  Failure  to  pay  over  money.  Indict- 
ment in  two  counts  against  a  constable  for  fail- 
ing to  pay  over  money.  First  count  chained  » 
demand  of  money,  by  execution-plaintiff,  and  a 
failure  to  pay  to  him.  Second  count  charges 
failure  by  constable,  on  expiration  of  his  term 
of  office,  to  par  money  to.a  justice.  Indictmrat 
was  predicatea  npon  act  of  'oS.  Hdd;  flnt  coont 
was  bad  for  not  averring  non-payment  to  justice: 
and  an  averment  in  count  that  defendant  had 
then  and  there  had  money,  referring  to  time 
when  he  collected  it,  does  not  aid  defect.  Count 
should  have  allied  a  failure  to  pay  to  either 
justice  or  execution-plaintiff.  That  second  count 
was  bad  for  not  averring  non-payment  to  execu- 
tion-plaintiff.  SUxte  V.  LongUg,  1<M82,  '68. 

T.  Judicial  Soles. 

5985.  A  constable,  under  R.  S.  '38,  may  sue- 
by  notice  and  motion,  in  any  court  having  juris- 
diction of  subject-matter,  to  recover  pnrcnase- 
money,  with  damages  of  sales  by  him.  Steak' 
ton  V.  McNcdy,  6  Blf.  77,  '41.   Cf.  88-512. 

5986.  Personal  property  shall  be  present,  and 
subject  to  view  of  tnose  aUending  sale. 

5987.  A  sale  of  a  hog  in  a  pen,  from  one  to- 
two  hundred  rods  from,  and  entirely  out  of  sight 
of,  place  of  sale,  though  constable  act  honestly,, 
and  without  any  purpose  of  committing  a  fraud, 
is  unauthorized.   QoBkiU  r.  Aldrieh,  41-338,  72. 


Digitized  by 


Google 


CONSTABLKS  VI— CONSTITUTIONAL  LAW  L 


276 


TL  Special  Consteble. 

S988>  Special  constable  is  liable  to  justice 
vho  appoints  him,'and  to  sureties  of  such  jus- 
tice for  money  which  they  are  compelled  to  pay, 
as  snretiee,  for  bis  official  misconduct.  Hood  t. 
Sameii,  70-329,  '80. 

5989.  Same.  Powers  ot  Appointment  of 
special  constable  to  serve  summons  in  action, 
empowers  him  to  serre  execution  upon  judg- 
ment rendered  therein.  Hood  v.  Smnett,  7if-3W, 
'90. 

5990*  Special*  A  warrant,  directed  to  any 
constable  ot  a  county  and  delivered  to  a  special 
constable,  confers  on  him  no  authority  nor  duty 
to  serve  it  ^nd  make  arrest.  Hoyden  v.  Soager, 
66-42,  77;  Didriehs  v.  Sdum,  48-176,  '73. 

5991*  A  justice  appointed  A.  B.  a  special  con- 
ftable,  and  issued  a  warrant  to  him  by  name, 
utd  delivered  it  to  him.  He  then  entered  upon 
his  docket,  "Warrant  issued  to  A.  B.,  special 
ooDstable,"  and  signed  it.  A.  B.  receiv^  ap- 
pointment as  that  of  a  special  constable,  and 
made  his  return  in  that  capacity.  But  justice 
erroneously  desifi^nated  A.  B.  in  warrant  as  "  dep- 
Bto constable.""  Held;  prooeedingsunder  warrant 
were  l«al.    2eijfer  v.  PoweU,  64-173,  '76. 

599£  Such  appointment  must  be  noted  on 
docket  If  oot  noted  at  time,  it  may  be  done  af- 
temrds.  Brimn  v.  StaU,  54-535, 76 ;  MeLain  v. 
Vo/tot,  7-525, '5A,  Cf.i)i^rteA8v.&Aato,  48-175, 
73. 

599S.  Appointmeiit^f  a  special  constable, 

by  a  jnstice^an  be  proven  only  by  record,  stat- 
ute, 2  6.  &  H.,  607,  requirinif  such  appointment 
to  be  noted  on  docket  of  such  ^tice.  (v.  R  S. 
'81, 1439.)  Ben»moW  v.  Finney,  92-101,  '64. 

5994.  Same.  Provisions  of  that  statute  in 
this  respect,  and  requiring  justices  to  diiect  (iro- 
cesB  to  such  special  constables  by  name,  are  im- 
perative, and  not  directory  merely.  Id. 

5995.  A  justice  has  no  aathorlty,  bjr  R.  S. 
*52,  to  appoint  a  constable,  except  to  serve 

Srocess  in  a  particular  case.    (r.  R.  S.  '81, 1489.) 
feLam  v.  Matlock,  7-526,  '56. 
6996.  Duties.  Though  two  offenses  be  charg- 
ed in  a  warrant,  if  justice  has  jurisdiction  over 
both,  constable  is  bound  to  execute  it.  Butenon 
v.JKie,2Blf.  127, '28. 

5997.  A  special  constable  to  execute  a  war- 
rant, is  anthorized  to  command  asdstaace  In 
ease  of  oppo^on.  Id. 
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I.  Gonstltntlon  of  United  States. 

{BySedums.) 

5998.  Art.  1,  sec  8,  constitution  U.  S., 
contains  a  delmtion  of  power  to  congress,  to 
suspend  writ  of  Aofteat  eonms.    Warren  v.  AuL 

n-m,  '64. 

5999.  Habeas  eorpns,  suspension  of  writ 
of^  Neither  the  president,  nor  congress,  of 
the  United  States,  has  power  to  suspend  issu- 
ing of  writ  of  Aaieas  corpus  by  a  state  court  Grif- 
f»  V.  Wilcox,  21-370,  '63. 

6000.  Act  which  requires  a  license  fee  to  be 


paid  by  traveling  merchants  and  peddlers,  who 
are  not  reuidents  of  this  state,  to  vend  foreign 
merchandise  (1  G.  &  H.  424;  v.  B.  S.  '81,  5269),  is 
not  in  conflict  with  art.  1,  see.  8,  elanse  8 ;  nor 
with  art.  1,  sec.  10.  clause  3 ;  nor  with  art.  4, 
sec.  2,  of  the  constitution  of  U.  S.}  nor  with 
art.  l,-8ec.  23,  of  constitution  of  Indiana.  Seara 
V.  Bd.  Qim's  Warren  Co..  86-267,  '71. 

6001.  Art  1,  sec.  10,  constltntlon  U.  S. 
(R.  S.  *81,  10.)  Statute  imposing  a  fine  for 
vending  foreign  merchandue  in  this  state, 
without  license,  is  not  in  violation  of  constitu- 
tion of  U.  8.    BeaU  v.  Stale,  4  Blf.  107,  '3.'>. 

6002.  Statute  giving  a  Uen  for  building  or 
fitting  out  a  boat,  does  not  confiict  witli  consti- 
tution or  laws  of  the  U.  S.  Wyaii  v.  Sluckley, 
29-279,  '68.    {v.  R.  S.  '81,  5277.) 

6008.  Art  1,  sec.  10,  U.  S.  constitution. 
Divorce.  Statute  of  foreign  state.  A  pro- 
vision in  statute  of  Utah,  authorizing  her  courts 
to  grant  divorces  to  citizens  of  foreign  states 
and  nations,  who  were  not,  but  desired  to  be- 
come, residents  of  Utah,  was  ultra  vira,  and  void. 
Hood  V.  ^ie,  £6-263,  77;  Thkn  v.  Toko,  2  Blf. 
407,  '31. 

6004.  Art  4,  sec.  1,  constitution  U.  S.  (R. 
S.  '81. 18.)  The  constitution  of  U.  S.,  requiring 
full  faith  and  credit  te  be  given  In  each  state 
to  the  Judicial  proceedings  of  every  other 
state,  does  not  apply  to  a  Judgment  rendered 
wlUiont  defendants  having  had  legal  notice 
of  the  suit.    Qme  v.  Cotton,  2  Blf.  82,^27. 

6006.  This  state  can  prescribe  terms  on 
vrhlch  Ibrelg^  corporations  maj  transact 
business  in  this  state.  Farmert  emd  MmianU 
Ins.  Co.  V.  Harrah,  47-236,  74. 

6006.  Section  2,  art  4,  U.  S.  constitu- 
tion. Such  acts  are  not  in  conflict  with  section 
%  of  article  4  of  constitution  of  U.  S.,  which 

Erovidea  that  "the  citisens  of  each  state  shall 
e  entitled  to  all  privil^es  and  immunities  of 
citizens  of  the  several  states."  Id. 

6007.  Amend.  7,  U.  S.  con.  (R.  8. '81, 81.) 
The  clause  in  the  constitution  Of  U.  S.,  touching 
Jnry  trials  (R.  S.  '81,  31),  does  not  applv  to 
state  courts.  L.  E.W.  &  SUL.  R.  Oo.-7.  Healh, 
9-558,  '57:  Baker  v.  Chrdoa,  28-204,  '64. 

6008.  The  amendments,  13,  14  and  15,  af- 
fected the  constitution  of  Indiana  as  follom : 
(1)  The  state  can  not,  in  future,  create  or  estab- 
lish slavery  or  involuntary  servitude,  except  as 
a  punishment,  etc.;  (2)  It  can  not  deny  to,  or 
deprive  of,  a  citizen  of  U.  S.,  i.  e.  a  negro,  national 
rights,  privile^  or  immunities  which  belong  to 
him  as  such  citizen;  (3)  It  must  reci^ize,  as 
its  citizen,  any  citizen  of  the  U.  S.,  t.  e.  a  n^ro, 
who  is  a  5oRa  fide  resident  therein,  and  (4)  must 
give  to  such,  the  same  rights,  privil^es  and  im- 
munities secured  to  other  citizens.  Cory  v.  Cbr- 
ter,  48-527,  '74. 

6009.  14th  Amendment.  First  clause  of 
fourteenth  amendment,  created  of  the  negroes, 
two  classes  of  citizens,  one  of  U.  S.  and  other 
of  state.  Id. 

6010.  Second  clause  prohibits  states  from 
abridging  privil^^es  and  immunities  of  citizens 
of  U.  S.,  and  gives  to  U,  S.  no  power  to  protect 
or  enforce  same  to  citizens  of  a  state.  Each 
class  of  citizens  is  to  be  protected  hy  its  respect- 
ive government,  federal  or  state.  Id. 

6011.  Third  and  fonrth  clauses  only  prohibit 
states  from  doing  acts  which  they  were  prohib- 
ited from  doing  by  other  clauses  of  the  federal 
constitution.  Id. 
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6011a*  Art.  14,  sec.  1,  Amendments  con- 
stitution U.  S.  (B.  S.  '81,  89.)  The  laws  of 
this  state,  relating  to  marriage  between 
whites  and  negroes,  are  not  abrogated  by  four- 
teenth amendment  to  constitution  of  U.  S.,  or 
by  ciTil  rights  bill.   State  y.  Oibwot  W^9,ll. 

n.  CoBstitntlon  of  Indiana. 

{BySeetiom.) 

6012.  Art.  1,  sec.  1.  Indlvldnal  rights. 
The  act  of  March  9,  '67,  providing  for  guar- 
dianship of  drunkaros,  is  constitutional.  Devin 
V.  SeoU,  84^67,  '70. 

6018.  Art.  1,  sec.  1.  (B.  S.  '81, 46.)  The 
right  of  Uber^  and  parsolng  happmess  se- 
cured by  constitution,  embraces  right,  in  each 
conpot  mentis  individual,  of  selecting  what  he 
will  eat  and  drink,  in  short,  his  beverages,  so 
far  as  he  may  be  capable  of  producing  them,  or 
they  may  be  within  his  reach,  and  that  legisla- 
ture can  not  take  away  that  right  by  direct  en- 
actment If  constitution  does  not  secure  this 
right  to  people,  it  secures  nothing  of  value.  If 
people  are  subject  to  be  controlled  by  legislature 
in  matter  of  their  beverages,  so  they  are  as  to  the!  r 
articles  of  dress,  and  in  tfaelr  hours  of  sleeping 
and  waking.    Herman  v.  State,  S-&45,  '66. 

6014.  Right  of  property.  Art.  1,  sec.  1.  (R. 
8.  '81,  46.)  A  law  which  absolutely  forbids 
people  of  the  state  to  manufacture  and  sell  whia- 
Key,  ale,  porter  and  beer,  for  use  as  a  beverage, 
or  at  all,  except  for  government,  to  be  sold  by  it 
as  a  medicine,  and  absolutely  prohibits  use  of 
these  articles  as  a  beverage,  is  unconstitutional. 
Jd, 

6015.  Rights.  It  is  an  invasion  by  govern- 
ment upon  facnttiee  of  industry  possessed  by  in- 
dividuals,  when  it  attempts  to  appropriate  to 
itself  any  particular  branches  of  industry,  or 
any  business  which  is  not  of  a  public,  general 
character.  Id. 

6016*  There  are  certain  absolute  rights,  and 
ri^t  of  property  is  among  them,  whicli,  in  all 
free  governments,  must  of  necessity  be  protected 
from  legislative  interference,  irres[>ective  of  con- 
stitutional checks  and  guards.  Jd. 

6017.  Individual  Rights.  So  much  of  act 
"to  prohibit  the  manufacture  and  sale  of  spir- 
ituous and  intoxicating  liquors,"  etc.,  approved 
Feb.  16,  '55,  as  is  prohibitory  of  right  to  manu- 
facture such  liquors,  and  also  so  much  tliereof 
as  relates  to  establishment  of  agencies  and  ap- 
pointment of  agents  to  sell  such  liquors,  is  un- 
constitutional and  void.  Beebe  v.  JSo/e,  6-501, 
'65.  Cf.  15-449;  47-150. 

6018.  Occupying  claimant  act.  Statute  pro- 
viding that  where  the  occupant  of  land,  in  cer- 
tain cases,  is  willing  to  pay  toasuccessful  claim- 
ant, value  of  land  without  improvements  latter 
shall  not  be  entitled  to  possession  until  he  pays 
the  former  for  the  improvements,  is  not  uncon- 
stitutional. Amatrong  v.  Jadcgoa,  I  Blf.  374,  '25. 

6019.  Reports  of  supreme  eonrt.  Price. 
The  limitation  fixed  to  price  at  which  reports  of 
supreme  court  shall  be  sold,  is  constitutional, 
and  binding  not  only  on  reporter,  but  on  other 
parties.  No  more  than  price  authorized  by  stat-' 
uto  can  be  collected,  altnough  purchaser  agreed 
to  pay  more.  Wdiing  v.  MerrUL  62-350.  '76; 
Bbufc  T.  51-3!^  '75. 

60S0.  No  greater  sum  can  be  collected  by  re- 
iMrter,  thoughf  by  act,  He  is  not  required  to  pub- 
lish more  than  five  hundred  volumes,  and  does 


publish  a  greater  number  and  sell  for  a  higher 
price.    Black  v.  SlerriU,  supra. 

6021.  Art  1,  sec.  8,  oonstltntlon  U.  S.  (R. 
S.  '81,  8.)  Statute  which  requires  one,  in  tak- 
ing a  written  obligation  for  which  a  patent 
right  ]»  given  in  consideration,  to  insert  there- 
in, before  signing,  the  words  "  given  for  a  patent 
right,"  conflicts  with  sec  8,  art  1,  constitution  of 
ITS.  HHm  V.  jP^rst  Nat.  Bank  Huntington,  46- 
167,  '73.  Probablv  overruled,  JVy  v.  -Sole,  68- 
552,  '78.   a.  70-253. 

6023.  Artl,8ee.l8.(R.S.'81,&8.)  Section 
18  of  liquor  law  of  '73,  to  eficct  that  an  indict- 
ment need  not  allege  name  of  vendee  of  intoxi- 
cating liquors,  is  uDconstitutional.  MeLcaufklim 
V.  State,  45-338, '73. 

6023.  Particularity  in  describing  crime. 
Art.  1,  sec.  1 8.  (R.  S.  '81^  58. )  Sutute^re- 
scribing  that  particularity,  in  describing  ofiense 
of  combining  to  commit  a  felony,  is  unnecessarv, 
is  unconstitutional.  Xandrtnomm  T.  State,  49- 
186,  '74.  Cf.  45-338. 

6024.  Art.l,8ec.  l4.(R.S.>81,59.)  That 

part  of  sec.  14  of  misdemeanor  act,  which  pro- 
vides that "  any  person  concerned  in  such  tres- 
pass "  on  lands, "  may  be  com|>etled  to  testify 
against  any  other  person  therein  concerned,"  is 
unconstitutional.  State  v.  Enochs.  69-314,  '79. 

6025.  Art.l,8ec.l4.  (R.  S. '81,  59.)  Con- 
stitutional provision,  that  no  person  shall  be 
twice  put  in  jeopardy  for  same  ofiense,  does  not 

apply  to  a  proceeding  for  gnretr  of  the  peaee. 

fiSateT.  Vankirk,  27-121, '66.  Cf.  66-72. 

6026.  Art.  1,  sec.  14.  In  bo  far  as  it  confets 

a  right  of  action,  section  12  of  the  liquor  law 
of  '73  is  constitutional  and  valid.  Homing  v. 
Wmdea,  57-171,  '77. 

6U27.  Exemplary  damages.  Section  12,  li- 
quor law  '73,  in  so  far  as  it  authorizes  "exem- 
plary damages,"  is  unconstitutional.  Kcenur  v. 
Oberly,  56-2ft,  77. 

6028.  Artl,8ee.l6.  (R.  S. '81,61.)  It  is 
□either  a  cruel  nor  an  unusual  punishment  to  ad- 
judge abatement  of  an  ill^ally  managed  liquor 
saloon  as  a  nuisance,  nor  contrai7  to  art.  1,  sec. 
1 1>,  of  constitution.  McLavghtin  v.  Sate,  4fr-33S, 
'73. 

6029.  Art.  1.  sec.  19.  As  drainage  acta  of 

Mar.  11,  '67,  ana  Mar.  9,  '75,  must  be  construed 
together,  and  latter  supplies  an  omission  in  for- 
mer, by  declaring  that  proposed  work  must  be 
necessaiT,  etc.,  former  act  can  not  now  be  held 
unconstitutional.  Ouxmben  v.  Kyle,  67-206,  '79. 
Cf.  72-435. 

6080.  Art.  1,  see.  19.  (R.  8.  '81, 66).  Con- 
stitution prohibits  taking  private  property  for 
public  use,  by  a  private  corporation,  without 
first  assessing  and  tendering  just  compensation 
therefor.  Sidmer  v.  N.  H. &St.  L.  T.  Co.,  28-623, 
'64.  But  cf.  MeOormick  v.  tie.,  La/ayeOtij 
1-48;  Haniam  t.  Lavrenee,  8  Bli  266 ;  Rubottowt 
V.  MeOure,  4  Blf.  605. 

6081.  Snlt  by  notice  and  motion.  Art.  1, 
sec.  30.  (R.S.*81,65.)  Statute  authorising  ac- 
tion, by  notice  and  motion,  against  sherifli  and 
their  sureties,  is  constitutional.  Common  law 
forms  of  proceeding  in  a  suit,  either  before  or 
after  trial,  may  be  changed  by  l^islatore,  if 
right  of  trial  by  jury  be  not  infringed.  Ikaaon 
V.  Shawr,  1  Blf.  204,  '22. 

6082.  Art  1,  sec  20.  "In  all  civU  cases, 
right  of  triid  by  jury  shall  remain  inviolate; " 
that  is,  continue  as  it  was.   In  chancery  cases. 
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trial  b7  jnT7,  as  a  right,  did  not  exist,  and  does 
not  now.   AUen  t.  Andmon,  K7-38S,  77. 

608Sa>  Said  section  embraces  only  such  cases 
as  irere  treated  as  civil  cases  when  constitution 
was  adopted.    MeMahan  t.  Woi-kt,  72-19,  '80. 

6088.  Art  1,  see.  21.  (S.  S.  '81,  66.)  Re- 

auiring  officers  to  perform  services,  for  which 
ley  are  not  specifically  paid,  is  not  in  violation 
(A  sec.  21  of  art.  1  of  constitution,  as  they  must 
be  considered  as  compensated  by  fees  allowed 
for  other  serriceB.  BtL  Oo/at'a  Miami  Co.  v.  Btakt, 
81-32,  '63. 

6084.  Rep«al  of  a  statute  string  a  Jadg- 
■ent-credUor  a  lien  on  real  estate  of  debtor^ 

is  not  in  violation  of  any  constitutional  right. 
CrmW  V.  Slolie,  5»-446,  77. 

6035.  Art.  1,  see.  21.  Services  of  officers 
entitled  to  fees  fixed  by  law  are  not  "particular 
lerriees"  within  section  21,  article  ),  of  constttu- 
tiotl.   FallKnlmrah  v.  Jotus,  5-296,  '54. 

6086.  Art.  r,  sec.  21.  Entitled  to  fees. 
The  provisions  of  such  act,  providing  that  fees 
of  sheriff  shall  be  paid  into  county  treasury,  is 
unconstitutional,  as  such  fees  are  his  own.  Id. 
a  WaUiust  V.  Bd.  Corn's  Marim  Co.,  87-383,71. 

6087.  Art.  1,  sec.  21.  (R.  S.  *81,  66.) 
Statute  authorizing  location  of  private  roads, 
so  far  as  it  undertakes  to  appropriate  private 
property  under  right  of  eminent  domain,  is 
unconstitutional.  Wild  v.  Deig,  48-455,  '73; 
SaeaHv.  Hartman,  46-331,  74. 

6088.  If  l^islature  attempt,  under  this  pow- 
er, to  take  property  not  for  public  use,  courts 
may  prevent  it.  It  can  only  oe  exercised  when 
public  exigencies  require  It.  Water  Witria  Co. 
T.Bttrkhari,  41-364,  '72. 

6089.  So  far  as  statute  of  '53  providee  that 
ow-third  in  fee  of  land  prior  thereto  conveyed, 
and  vested  in  purchaser,  shall  be  divested  out 
of  him  and  vested  in  widow  of  deceased  grantor, 
it  is  unconstitutional  and  void.  Strong  v.  Qem, 
12-37,  '59. 

6040.  Same.  Notwithstanding  statute  par- 
ports  to  abolish  existing  tenancies  by  courtesy 
snd  io  dower  already  in  enjoyment,  it  can  onty 
be  held  to  take  away  inchoate  riebts.  Id. 

6041.  Art.l,see.21.  (R.S.*81,66.)  High- 
vajs.  A  statute,  authorizing  one  to  open  a  high- 
way over  land  of  another,  without  his  consent, 
at  expense  of  former,  when  public  utility  is  not 
shown  to  require  it,  is  unconstitntionaL  Blaeh- 
man  v.  Hatva,  72-515,  '80. 

6042.  Act  of  March  5,  »76  ( 1 R.  S.  '76,  p.  669 ; 
B.  8.  '81,  3672),  has  but  one  subject,  to-wit: 
tdank,  gravel  and  turnpike  roads,  and  is  valid. 
Bimter  v.  BtinmiUe  T.  (Jo.,  60-213,  77. 

6048.  Section  3  of  said  act  is  embraced  by 
title  of  act,  and  is  constitutional.  Td.  (v.  R.  S. 
'81,3674.) 

6044.  Highways.  Act  (1  R.  S.  '76,  p.  856), 
stithorizing  construction  of  highways,  and  pro- 
viding  for  assessment  and  payment  of  damages, 
beii^  in  liehalf  of  state,  is  constitutional.  Mc- 
Oiker  V.  Bwrell,  65-425,  '76.  Cf.  J.  M.  A  I.  R. 
A  Cb.  T.  Drntahaitf,  40-33,  '72;  Dronbermsr  v. 
Rt€d,  11-420,  '58;  Norrislown,  etc,  Tarnmie  Co. 
V.  Bvka,  26-68,  '66;  Hyma  v.  i4ydeIoa,  86-431, 
'66. 

6015.  Art.  1,  sec  21.  Property  may  be  tak- 
en for  public  use  by  taxation  without  compen- 
sation. It  is  only  taking  of  specific  pieces  of 
property  that  is  prohibited  by  constitution.  CUy 
jl^^^l^^Md,  60-226^  77 ;       Aww  t. 


6046.  Art.l,8ee.  21.(R.S.*81,06.)  That 
part  of  act  of  Jan.  27,  '36,  concerning  internal 
improvements,  which  provides  that  in  assess* 
mentofdamages, etc.,  benefits  shall  betaken 
into  consideration,  is  not  unconstitutional.  Me- 
Intire  v.  Siote,  6  BIf.  384,  '40. 

6047.  Right  of  property.  Legtslatare  can 
aot  coDstitutionaUy  enact  any  law  aathorhc- 

tng  one  to  improve  lands  of  another,  by  drain- 
ing or  otherwise,  and  compel  person  benefited 
to  pay  to  other  assessment  therefor,  nnless  pub- 
lic also,  is  in  some  way  benefited  thereby,  in 

fmblic  health,  convenience  or  welfare,  or  of  pab- 
ic  benefit  or  utility,  and  then  it  can  be  done  only 
by  due  course  of  law.  TVUmon  v.  Kircher,  64- 
104,  78. 

6048.  Art.l,sec.22.(R.8.'81,67.)  Sec.ld, 
of  bastardy  act  (2  O.  &  H.  628;  R.  S.  '81,  992), 
providing  that  defendant  In  dehuR  <^  re- 
plevying Judgment,  shall  he  committed,  is 

constitutional.    Lower  v.  WoJliek,  25-68,  '65. 

6049.  Art.l,sec.22.(R.S.*81,67.)  Fines 
and  costs  In  a  criminal  proceedln|r*  are  not 
within  meaning  of  constitutional  provision,  pro- 
liibiting  imprisonment  for  debt.  MeCool  v.  <Sta/e, 
28-127,  '64.  {Tkmpton  v.  States  16-616,  over- 
ruled as  to  costs.) 

6060.  See.  22,  art.  1  (R.8.*81,67,)of  the 
constitution,  does  not  conflict  with  sec  71,  of 
justice's  act  (2  R.  S.  p.  464),  and  is  not  self-exe- 
cuting.   Oi-een  v.  filter,  11-223,  '58. 

60«1.  Sixth  section  of  act,  abolishing  impris- 
onment for  debt,  approved  Jan.  13,  '42,  by  which 
all  persons  then  imprisoned,  on  process  In  civil 
cases,  were  discharged,  is  constitntional.  Fi^er 
V.  Lacky,  6  Bit.  374,  '43. 

6062.  Imprisonment.  Art.  1,  sec.  22«  (R. 

S.  '81,  67.)  A  constitution  wjiich  abolishes  im- 
prisonment for  debt,  does  not  prohibit  legisla- 
ture from  authorizing  imprisonment  for  torts. 
Turner  v.  WUson,  49-581,  '76. 

6053.  Art.  1,  sec. 23.  (R.S.*81,68.)  The 
liquor  law  in  force  in  '61,  giving  right  to  license 
"white  male  inhabitants^ '  is  not  unconstitu- 
tional or  repugnant  to  section  23  of  bill  of  rights. 
Blair  V.  la^rkt,  40-312,  72. 

6054.  Colored  children.  Act  of  Mav  13, 
'60,  "to  render  taxation  for  common  school  pur- 
poses uniform,  and  to  provide  for  the  education 
of  the  colored  children  of  the  state,"  is  not  in 
conflict  with  aM.  4,  sec,  19.  Cbry  v.  Chrter,  48- 
327,  '74.    (v.  a  S.  '81,  4466,  4496.) 

6065.  Nor  does  it  conflict  with  art.  1,  86C. 
28.  Id.  Nor  with  art.  8,  sec.  1.  Id.  Nor  with 
art.4,Bee.2.  Id.  Nor  with  amendments  18  and 
14  to  U.  8.  consUtntlOB,  and  civil  rights  bill. 
Id. 

6066.  Art.  l,sec.24.  (R.S. '81,69.)  Act 

of  Dec.  21,  '58  (Acta  '58,  Sp.  Ses.,  p.  39),  provid- 
ing for  collection  of  jndgment^  In  certain 
eases  withnnt  relief,  does  not  impair  obliga- 
tion of  contracts,  and  is  not  unconstttntional. 
Pierce  v.  Mtfn,  21-27,  '63.   Cf.  25-4. 

6057.  Art.  1,  see.  24.  An  act  to  Talldato 
the  proceedings  of  a  term  of  eonrt  holden 
without  authority  of  law,  is  constitutional, 
though  retrospective.   Wahole  v.  £UtoU,  18-258, 

'62.   Cf.  55-226. 

6058.  Art.  1,  sec.  24.  Ex  post  facto.  A 
person,  guilty  of  perjury,  when  punishment  was 
whipping,  not  exceeding  100  stripes,  was  prose- 
cuted and  convicted  after  taking  efTect  of  a  stat- 
ute, by  which  punishment  for  subseqoent  con- 
victions of  tiie  crime  was  changed  to  confine- 
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ment  in  penitentianr,  not  exceeding  seren  years. 
Held;  statute  making  this  change  in  punbh- 
ment  was  not  ez  pott  fixlo,  accordinff  to  meaning 
of  these  words  in  constitution,  and  that  a  sen- 
tence to  penitentiary',  under  these  circumstances, 
was  not  erroneous.  Strong  v.  iSuUe,  1  BIf.  193,  '22. 

6059.  Impairing  obligation  of  contracts. 
An  act,  relieving  parties  from  penalties,  or  their 
consequences,  is  not  impairing  obligations  of 
contracts,  but  validating  them.  Woodv.Kemutfy, 
10-68,  '62. 

60v0.  Nor  an  act,authorizingauditorof  state, 
upon  complaint  filed,  to  issue  a  warrant  to  sher- 
iff*, to  put  purchaser  at  sales  made  by  state,  to 
satisfy  mortgages  to  sinking  fund,  in  cases  of 
mortgages  made  before  such  act.  Mayntav.Moore, 
lft-116,  '61. 

6061.  Remedy.  Illegal  sale.  An  act  of  le- 
salizing  and  conbrming  an  illegal  sale  of  an  in- 
fant's Fand,  does  not  impair  an  obligation  of 
contracts,  i^rts  T.  SlaU  Bank,  7-316,  '55.  And 
an  illegaUalebyajudicial officer.  States. SteUer, 
9-67,  '57. 

6062.  Remedy.  An  act,  giving  force  and  ob- 
ligation to  contracts,  which  before  were  illegal 
and  void,  does  not  impair  the  obligation  of  con- 
tracts. An  act  may  legalize  contracts  that  were 
void  for  UBU17.  Andrem  v.  Rvwll,  7  Blf,  474, 
'45;  Haaav.  FtaU,S  Blf.  67, '46;  Orimetv.Doe, 
8  BIf.  371,  '47 ;  Jvttiee  t.  OiaHa,  1-32,  '48 :  Sparb, 
V.  Oapper,  80-204,  '68 ;  Atttiwn  T.  JtmivM,  88- 
87,  '70: 

6068.  Obligation  and  remedy.  Notice  re- 
quired by  statute,  to  authorize  a  sale  under  a 
school  nind  mortgage  ai  txrw  of  forfeiture, 
should  govern,  and  not  one  required  wA^  mort- 
gage vm  exeaUed,  The  remedy  lor  the  collection 
may  be  changed,  and  this  change  does  not  im- 
pair oblwation  of  contract.  Janet  v.  Hmkint, 
^6-450.  '66 ;  Webb  v.  Moore,  26-4,  '65. 

6064.  Remedy.  When,  by  law,  a  mortgagee 
was  entitled  to  pcmession  of  realty,  an  act  chang- 
ing this  right  will  apply  only  to  mortgages  ex- 
ecuted subsequent  to  said  act.  Qritaa  T.  Doe,  8 
Bif.  371,  '47. 

6066.  Remedy.  A  statute  of  limitations  may 
be  retrospective,  and  not  impair  obligations  of 
Gontracts.    PrUchard  v.  Spejicer,  2-486,  '61. 

6066.  L^ialature,  as  far  as  remedy  is  con- 
cerned, may  validate,  but  can  not  invalidate, 
obligation  of  a  contract.  State  v.  Bennett,  24- 
383,^65. 

6067.  Obligation  of.  Statutes  which  relate 
to  competency  of  witnesses,  though  they  relate 
to  iMst  contracts,  do  not  impair  obligation  of 
contracts  or  affect  vested  rights.  BaltUm  v.  Loth- 
ain,  18-303,  '62. 

6068.  Art.  1,  sec.  24.  A  state  law  merely 
discharging  person  of  debtor  from  imprisonment, 
not  his  after  acquired  property,  for  debts  con- 
tracted in  state  between  its  citizens,  is  constitu- 
tional, whether  debt  was  contracted  before  or 
after  passage  of  law.  But  if  law  discharge  debt- 
or's after  acquired  property,  as  well  as  his  per- 
son, a  discharge  ander  it  is  not  valid,  unless 
creditor  make  himself  a  party  to  proceediiws 
which  lead  to  discharge.  Pugh  t.  Bust^,  2  Blf. 
394,  '31. 

6069.  Art.  1,  sec.  24.  Statute  of  '17,  re- 
quiring attomey-at-law  to  take  oath  that  he  has 
not  been  concerned  in  a  duel  since  June  29,  '16, 
and  will  not  engage  in  one,  is  not  unconstitu- 
tional. It  is  not  «ziM«(  fireto.  Bfaie'seasr,  1  BIf. 
483,  '18. 


6070.  Divorce.  Art.  1,  sec  24.  Constitu- 
tional provision  prohibiting  laws  impairing  ob- 
ligation of  contracts,  does  not  extend  to  general 
laws  authorizing  divorces ;  Provided^  l^ulature 
does  not  pass  beyond  rights  of  its  own  citizens, 
and  act  upon  rights  of  citizens  of  other  states. 
ToUn  V.  7b/m,  2  Blf,  407,  '31 ;  Hood  v.  Stale,  66- 
263,  '77. 

6071.  Obligation  of  contracts.  Art.  1,  sec 
24.  (R.S.'8],69.}  Domestic  contracts  between 
citizens  of  a  state,  can  not  be  impaired,  except 
by  a  bankrupt '  law,  either  by  government  of 
state — for  want  of  power  to  enact  such  a  law — 
or  of  United  States — for  want  of  jorisdiction 
over  subject  matter.  Bopkiiu  v.  Jimea,  2C- 
310,  '64. 

6072.  But,  as  a  general  rule,  what  pertains 
to  right  between  parties,  may  be  r«uiated  by 
contract ;  what  to  remedy,  must  be  left  to  law. 
Id.  • 

6078.  But  this  applies  only  to  executory  stip- 
ulations, not  to  those  accompanied  by  a  power 
of  execution,  coupled  with  an  interest,  la. 

6074.  Legislature  may  change  legal  reme- 
dies ;  but  can  not,  under  guise  of  legislating 
upon  a  remedy,  intentionally,  in  effect,  impair 
obligation  of  contracts ;  and  any  lu^slation  pro* 
fessedly  directed  to  remedy,  which  deprives  a 
party  of  one  substantially  as  efficient  as  that  ex- 
isting at  making  of  contract,  does  impair  obli- 
gation of  contract.  Seobey  v.  Qtbrnm,  17-572,  '61. 
Cf.  20-32. 

6076.  An  act  of  the  legislature  givioe  a 
more  efficient  remedy  for  enforcement  of  obli- 
gations of  a  contract  after  breach,  does  not  im- 
pair its  obligation.   HopHne  v.  Jmet,  mpnu 

6076.  iBMMlrlng  obligation  of  contract. 
Art.  1, see. 24.  (R.8.*81,69-)  Lottery  franchis- 
es granted  to  Vincennes  university,  by  act  of  Sept. 
17,  '70,  passed  by  territorial  le^lature  of  Indi- 
ana, by  which  act  said  university  was  incorpo- 
rated, was  a  vested  right,  which  could  not  be 
impaired,  under  constitution  of  U.  S.,  by  either 
state  constitution  or  state  laws.  Kdlum  v.  •Stole, 
66-588,  "79. 

6077.  IiiMtrfaif  obligations  of  eontraets. 
Art.  1,  sec.  24.  (R.  S.  *81, 69.)  Act  of  March 

11,  '75,  (1  a  S.  '76,  654;  R.  a  '81,  2508),  provid- 
ing that  one-third  of  lands  of  a  debtor,  in  which 
wife  has  an  inchoate  interest,  can  not  be  sold  on 
execution  on  a  simple  personal  judgment  ren- 
dered against  husband,  subsequent  to  taking  ef- 
fect of  said  act,  affects  only  remedy  of  creditor, 
and  that  not  materially,  and  is  not  in  conflict 
with  state  or  federal  constitution,  as  impairing 
obligations  of  contracts.  Taylor  v.  Slodeuetl,  66- 
606  '79, 

6078^  Ex  post  fkcto.  Art.  1,  sec.  24.  (R. 
8.  *81f  69.)  Meaning  of  prohibition  in  the  con- 
stitution that  no  exvoKl  facto  law  shall  be  passed, 
is  that  legislature  snail  not  pass  any  law  after  a 
fact  done  by  any  citizen,  which  shall  have  rela- 
tion to  that  fact,  so  as  to  punish  that  which  was 
innocent  when  donej  or  to  add  to  punishment 
of  that  which  was  criminal ;  or  to  increase  ma- 
lignity of  a  crime;  or  to  retrench  mles  of  evi- 
dence,so  as  tomake  conviction  moreeasy.  Stnmg 
V.  State,  1  Bit.  193,  '22. 

6079.  Tamptke companies.  Generallawau- 
thorizing  assessments  on  lands,  for  construction 
of  turnpikes,  etc.,  roads,  is  not  in  nature  of  a 
contract  between  company  and  state,  and  rroeal 
of  such  law  will  divest  no  vested  rights,  and  re- 


Digitized  by 


Google 


CONSTITUTIONAL  LAW  II. 


279 


pealing  act  will  be  constitutional.  Marioa,  etc. 
h.  Soad  Co.  V.  Skdh,  58-35,  76. 

60S0.  Act  of  March  10,  75,  declaring  void 
certain  contracts  to  pay  attorney's  fees,  is  consti- 
tutional, as  It  does  not  Impair  obligation  of 
«ontnicts.  Churtkmaa  V.  Mojiinj  S4-380,  76. 
(r.  a  &  '81,  5518). 

6081*  Remedy.  An  act  giving  force  and  ob- 
ligation to  contracts,  which  before  were  illegal 
aod  Told,  does  not  impair  obligations  of  con- 
tracts. An  act  may  legalize  contracts  that  were 
void  for  osuiy.  Andrews  v.  RiaseU,  7  Blf.  474, 
'45;  Haaa  v.  Fliai,  8  Bit  67,  '46;  Grimes  v.  Doe, 
8  Blf.  371 ,  '47 ;  JvOwx  v.  CAnrfee,  1-32, '48 ;  Sparkt 
v^(^fwr,  80-204,  '68;  BMutm  T.  Jenkim,  88- 

6083*  An  act  prohibiting  sale  and  manufac- 
ture of  liquors  impairs  obligations  oE  contracts. 
BeAe  v.  Saie^  6-501,  '55. 

6088.  Impairing  obligation  of  contract. 
Art.  l,8ec.  24.  An  act  relieving  parties  from 
penalties  or  their  consequences  is  not  impairing 
obligations  of  contracts,  but  validating  them. 
Wood  V.  Kennedy,  19-68,  '62. 

6084.  Nor  an  act  authorizing  auditor  of  state, 
npon  complaint  filed,  to  issue  a  warrant  to  sher^ 
ia  to  put  purchaser  at  sales  made  by  state  to 
satisfy  mortgages  to  sinking  fund,  in  cases  of 
mortgages  made  before  such  act  Maifnet  t. 
Mooit,  16-116,  '61. 

6085.  Illegal  sale.  An  act  legalising  and 
confirming  an  Illegal  sale  of  an  infant's  land 
does  not  impair  an  obligation  of  contracts.  Dam 
V.  State  Bank,  7-316,  '55. 

6088.  And  an  illegal  Bale  by  a  Jndtcial  ofll- 
nr.  suae  v.  Sickler,  9-67,  '57. 

6087.  Art.  1,  sec  25.  (B.S.  *81,  70.)  Act 
of  Ma^  12,  '69,  granting  power  to  counties  to 
sabacrtbe  for  railroad  stock,  is  not  unconstitu- 
tional, on  ground  that  "the  taking  effect  of" 
such  act  it  dependent  upon  vote  of  people.  Execu- 
-tioo  or  enforcement  of  a  law  is  different  from 
tekii^  effect  of  a  law.  Execution  only  of  this 
BtatQte  was  dependent  on  vote  of  people.  L.  if. 
4cB.  R.Co.  V.  (?eioer,  84-185,  70.  [y.  R.  8.  '81, 
4045  to  4063.) 

6088.  Section  60.  Act  of  March  14,  '67  (R. 
8. '81, 3152),  for  the  incorporation  of  cities,  giv- 
ing authority  to  sabscribe  to  tlie  stock  of  rail- 
nad  companies,  is  constitutional,  though  iis  ex- 
mfim  it  dependent  on  a  petition.    Z^ompson  v. 


iVu,  29-305 '68.  For  "the  taking  effect 
of  a  law."   a.  18-235-8. 

6089.  Art.  1,  sec.  26,  Term  "operation  of 
laws,*'  as  used  in  sec.  26  of  art.  1  of  the  constitu- 
tim  of  '51,  seems  to  mean  their  taking  effect  and 
continning  in  force.  Maite  v.  Slate,  4-342,  '53. 

6090.  Art.  1,  sec.  82.  (R.S.'81,  77.)  Stat- 
ute prohibiting  all  persons,  except  travelers, 
from  carrying  concealed  weapons,  is  not  un- 
constitutional.  State  v.  MUekell,  3  Blf.  229,  '33. 

6091.  Art.2.see.lB.  (B.S.*81,94.)  Eleo- 
tlM.  Nnniberii^  ballot.  Sec.  2,  act  of  May 
13, '69  (3  Ind.  StaL  236),  requiring  "the  in- 
spector of  any  election,  on  receiving  the  ballot 
of  any  voter,  to  have  the  same  numoered,"  etc., 
^to  correspond  with  number  placed  opposite 
name  of  such  voter  on  poll  lists,"  is  unconsti- 
tional.  WUBam  v.  Stein,  88-89,  '71.  {v.  E.  S. 
'81,2190.) 

6092.  Art 8,see.l.  (R.S.*81,96.)  Art.4, 
Kes.  22_j  28.  (R.  S.»81, 118, 119).  The  act  of 

Feb.  3,  'il,  to  legalize  official  acta  of  a  board  of 
commissioners  at  a  special  session,  granting  an 


election  to  vote  aid  to  a  railroad  company,  under 
act  of  May  12,  '69,  invades  functions  of  judicial 
department  of  our  state  government,  and  is 
thereby  unconstitutional  and  void.  C.  C.  <£  /. 
a  R.  Go.  y.  Bd.  Corn's  Grant  Co.,  65-127,  '79. 

6098.  It  is  not  within  power  of  legislature, 
by  a  special  act,  directed  to  a  particular  case 
then  pending  before  courts,  to  change  decision 
of  that  case.  Such  legislation  is  pronibited  by 
secs.  22  and  23  of  fourtn  article  of  our  constitu- 
tion. Id. 

6094.  Execntlre  power  is  vested  solely  in 
governor.  Any  power  or  authority  vested  by 
legislature  in  governor  and  others,  in  which 
latter  are  to  have  an  equal  voice  and  authority 
with  governor,  can  not  oe  executive.  Thxty  im- 
posed can  not  be  executive.  Mandate  wul  lie 
against  them  to  compel  performance.  Orau  t. 
Sate,  72-667,  '80. 

6095.  Art.  S, seel.  (R.  S.'81, 96.)  Ques- 
tion whether  a  right  has  vested  or  not,  is  judi- 
cial, and  must  be  tried  by  a  judicial  authority. 
Rice  V.  Slate,  7-332,  '55. 

6096.  Legtelatire  power.  Law-making  pow- 
er being  vested  by  constitution  of  '51  in  general 
assembly,  exercise,  by  any  other  body,  of  power 
to  make,  suspend,  or  give  effect  to  laws  is  neces* 
sarily  excluded.   Maue  v.  State,  4-342,  '63. 

6097.  The  three  eo-ordlnate  departments 
of  the  state  government  are  absolutely  inde- 
pendent of  each  other ;  one  of  them  can  not  in* 
quire  into  motives  controlling  action  of  another. 
Wright  V.  Defrees,  8-298,  '56. 

6098.  Art.  4,  see.  1.  See.  1,  of  aet,  Feb. 

1,  '59,  regulating  contests  of  fordgn  wulsj  is 
doubtless  unconstitutional,  as  it  is  in  violation 
of  section  1,  article  4,  constitution;  which  re- 
quires that  full  faith  and  credit  should  be  givea 
to  *  •  •  *  judicial  proceeding,  etc^  of 
other  states.    Harris  v.  Harris,  61-117,  '78. 

6099.  Art  4,  sec.  19.  Title.  Erery  aet 
shall  embrace  out  one  snl^ect  and  matters 
properly  connected  therewith;  wUeli  sbIh 
feet  shall  be  expressed  in  the  title,  etc. 
The  words  "  sal^ect  **  and  "  matters,'*  are  as 
nearly  synonymous  as  |)0ssible;  the  one,  "stUh 
jeet,"  bein^  used  to  indicate  chief  things  about 
which  legislation  is  had,  and  the  other,  "matters," 
things  which  are  secondary,  subordinate,  or  in- 
cidental.- Evils  intended  to  be  prevented  were: 
1.  Passage  of  laws  under  false  and  delusive  tlUes, 
whereby  members  of  l^islatnre  might  be  de- 
ceived into  support  of  them ;  and,  2.  Combining 
together,  in  one  act,  of  two  or  more  subjects, 
having  no  relation  to  each  other,  by  which 
means  members  miglit  be  constrained  to  support 
measures  obnoxious  to  them,  in  order  to  procure 
such  legislation  as  they  wished.  Hingte  v.  State, 
24-28,  '65.  Cf.  EcbiTuon  v.  Skipworth,  28-311, 
'64.    (Overruling  Lauer  v.  Stale,  22-461,  '64.) 

6100.  Art.  4,  sec.  19,  applies  only  to  acts 
of  l^fblature,  and  has  no  relation  to  by-laws  or 
ordinances  of  a  city.  Oreen  v.  Oiij/  Indkauojotit, 
26-490,  '65. 

6100a.  Insertion  in  act  to  regnlate  liquor 
trafRc,  of  a  section  conferringon  particular  courts 
jurisdiction  of  cases  prosecuted  for  its  violation  (1 
G.  &  H.  sec.  14,  p.  615),  is  not  in  violation  of  sec. 
19,  art.  4,  of  constitution,  but  is  matter  properly 
connected  with  subject  of  act.  Hingle  v.  State, 
24-28,  '65;  Reams  v.  Slate,  28-111,  '64.  (Ovei- 
ruling  Latter  v.  State,  22-461,  '64;  re-affirming 
HMmamon  v.  Slate,  15-449,  '60.) 

6101.  The  title  of  the  statute  of  '52  (1  G.  & 
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H.  p.  255),  is  "an  act  concerning  real  property, 
ana  the  alienation  thereof."  Subject  is  "real 
property."  Act  is  constitutional.  MvrratiT.  Kelbi, 
27-42, 

6102.  Art.  6, see.  19.  Noprovisionof  act  of 
Mar.  8,  73  (2  R.  8.  '76,  484;  E.  8.  '81,  2088),  in 
reference  to  minors  congregating  about  biiliard 
tables,  is  unconstitutional  on  account  of  any  de- 
fect in  title.    Manheim  v.  ^bite,  6^-65,  79. 

6108.  Single  snl^Ject.  See.  19.  art.  4. 
The  clause  of  constitutiou,  providing  tnat  every 
act  shall  embrace  but  one  subject  and  matter 
properly  connected  therewith,  does  not,  when  two 
subjects  are  embraced  in  an  act,  authorize  court 
to  say  which  shall  be  subject  of  act,  and  hold 
provisions  to  such  subject  valid,  and  to  other 
subjects  void.  In  such  cases  whole  act  is  void. 
StaU  V.  Tuekei;  40-355,  74. 

6104.  Art.4,sec.l9.  (1LS.'81,116.)  The 
subject  of  act  of  73,  to  divide  state  into  circuits 
for  judicial  purposes,  etc.,  is  circuit  courts,  and 
other  matters  in  act  are  matters  properly  con- 
nected therewith.   SlaU  v.  Tueker,  40-355,  74. 

6104a*  Sec.  8,  common  pleas  act,  is  constitu- 
tional.   Wheeler  v.  Calvert,  25-365,  '65. 

6105.  Art.  4,  see.  19.  Crimes  may  be  de- 
fined by  an  act  having  a  title  which  does  not 
designatethem by theirparticular names.  Peachee 
T.  State,  68-399,  78. 

6100.  Art.  4.  sec.  19.  (R.S.'81,115.)  Sec- 
tion I,  of  act  01  Feb.  24,  '69,  relating  to  reloca- 
tion of  county  seats,  is  constitutional.  Bd.  Corn's 
Clay  Co.  V.  MarlUe,  46-96,  74. 

ei07.  Art4,sec.l9.  (B.S.*81, 116.)  Sec. 
17,  of  act  of  Mar.  17,  76  (1  R.  S.  76,  872;  R  S. 
'81, 2097),  providing  thathonse,  wherein  splrit- 
QQIIB  liquors  are  sold,  if  kept  in  disonlerly 
manner,  nhall  be  deemea  a  nnisance,  fixing  for- 
feiture of  license  and  a  fine  as  penalties,  is  con- 
stitutional. 0'iraii«v.S(a&,  09-183, '79;  Belcher 
T.  State,  54-462,  '78. 

6108.  Title  of  acts.  Section  7  and  section  6, 
of  acts  of  '69,  providing  for  creation  of  twenty- 
fonrth  and  twenty-seventh  judicial  circuits,  are 
invalid,  on  account  of  defects  in  their  titles. 
MttUen  V.  State,  84-540,  70. 

6108a.  CoDStractlon.  Where  a  statutory 
provision  mi^ht  as  properly  appear  under  any 
one  of  many  titles,  as  under  that  where  it  is  found, 
doubt  as  to  its  proper  place  must  fall  in  favor  of 
action  of  legislature  in  placing  it  whore  it  is. 
Giaegpie  v.  Sate,  9-38a  '57;  Slate  v.  Board,  etc., 
26-522, '66;  12-641;  7-681. 

6109.  Titleofact.  Title  of  the  act  of  March 
11,  '67,  regarding  the  sinking  fund,  is  sufficient 
to  embrace  subject  matter  of  amendnents  Of 
F6bniarr24,'71.  Shoemaker  r.SmiUt,  91-122, 
71. 

0110.  The  title  of  the  said  act,  comprising  a 
variety  of  enumerated  particulars,  embraces  but 
one  subject,  "the  management  of  the  sinking 
fund."  Id. 

6111.  Title  of  acts.  SnMeet  natter.  The 
whole  of  net  of  '53,  entitled,  "A.n  act  to  provide 
compensation  to  the  owners  of  animals  killed  or 
injured  by  the  cars,  locomotives,  or  otUer  car- 
riages of  any  railroad  company  in  this  state,"  is 
not  void  for  inconsistency  with  its  title.  The 
immediate  purpose  of  act  is  expressed  in  title; 
and  exception  as  to  railroads  that  are  fenced,  is 
so  proijerly  connected  with  subject  matter  of  act 
designated  in  title,  as  rightly  to  appear  in  it  un- 
der title.  Nor  because  it  is  special.  M.  &  I.  R. 
Co,  V.  WhiiOMik,  S-217,  '66.  («l  R.  S.  '61,  4025.) 


6112.  First  section  of  the  act  is  void,  so  far 
as  it  gives,  as  to  amount,  unlimited  jurisdiction 
to  iustices.    Id.    Cf  10-182. 

6113.  Title  of  act.  Sabject  matter.  An  act 
of  '59  is  entitled  "  an  act  to  amend  section  eleven 
of  an  act  entitled  'an  act  to  establish  a  C  P.  C.,. 
and  defining  the  jurisdiction  and  duties  of,  and 
providing  compensation  for,  tbe  judges  thereof,' 
approved  May  14,  '52-^  as  to  extend  the  juris- 
diction of  said  courts  in  certain  cases."  Heldr 
latter  part  of  title  embraces  sec.  2  of  act,  extend- 
ing or  increasing  jurisdiction  of  court  in  crimi* 
nal  cases.  iJecd  v.  SlaU,  12-«41,  *59.  (t>.  R.  S- 
'81,1335,1336.) 

6114.  Section  1  of  act  above  mentioned  sets- 
out  and  amends  see.  11  of  act  of  '52,  touching 
civil  jurisdiction  of  C.  F.  C  and  sec.  2,  extend- 
ing jurisdiction  of  court  in  criminal  cases,  i» 
added.  Held;  subject-matter  of  act  of '52  waa 
jurisdiction  of  court,  and  that  of  act  of  '59  was- 
increase  of  that  jurisdiction;  and  hence  sec.  2 
of  latter  act  is  a  part  of  amendment  of  sec  11  of 
former  act.  Id. 

0115.  Title  of  act.  The  organization  of  cor- 
porations for  pnrposeof  constructing  pike,  mac- 
adamized or  gravel  roads,  is  a  matter  properly 
connected  with  subject  expressed  in  title  oT  act 
of  May  12,  '52,  viz.,  an  act  authorizing  constmc- 
tion  of  pike,  macadamized  and  gravel  roads. 
Johnson  V.  W.  &  M.  V.  Pbmk  Road  Co.,  16-389^ 
'61.  (r.  R.  S.  '81,  3658.) 

0110.  Title  of  act.  An  act  was  entitled, 
"an  act  providing  for  the  election  and  qualifi- 
cation of  justices  of  the  pMce,  and  their  juris- 
diction, powers  and  duties  in  civil  cases,"  llStb 
section  of  which  provides,  no  constable  shall 
purchase  a  judgment  on  docket  of  any  justice  in 
township  of  constable.  Held;  113th  section  is- 
void  because  not  embraced  by,  nor  properly  con- 
nected with,  subject  of  justices'  act.  Spavgh  v. 
Huffer,  14-305,  '60.    (v.  R.  S.  '81,  2026.) 

6117.  First  section  of  the  act  of  >52,  "for 
the  more  uniform  mode  of  doing  tOWHSUp  MSl* 
nesSf"  provides  for  organization  of  townsliips. 
Held;  it  is  not  void  for  inconsistencv  with  title- 
of  act.  Clinion  Towtuhip  v.  Draper,  14-S95,  '60. 
(r.  R.  S.  '81,  5987.) 

6118.  A  prorisionfortlie  orffanlxatloH  and 
sitting  of  courts  in  new  connties,  is  properly- 
connected  with  subject  of  formation  of  such 
counties,  and  is  embraced  in  title  of  act  of  March. 
7,  '57.  Brandm  v.  State^  16-197,  '61.  Cf.  47- 
15a 

6119*  If  title  of  an  original  act  is  sufficient 
to  embrace  provisions  in  the  amendatory  act,  it 
is  unnecessary  to  inquire  whether  title  of  latter 
would,  of  itself,  be  sufficient  Id.  Cf.  24-28 ;  87- 
122;  60-194. 

6120.  Where  an  amendatory  actmay  be  con- 
sidered as  entitled  an  act  merely  to  amend  for- 
mer act,  without  in  any  manner  indicating 
amendment,  nothing  can  be  introdnced  except 
what  might  have  been  incorporated  in  original 
act  under  iU  title.    State  v.  Bmra-n,  14-195, '60. 

0121.  Art.  4,  sec.  19.  (R.  S, '81,  115.)  Section 
26  of  act  establishing  a  house i)f  refuge,  by  which 
sales  of  certain  lands  are  authorized,  is  properly 
embraced  in  title,  and  is  constitutional.  JfeCfa*- 
tin  v.  State,  44-151,  '73. 

6122.  Art.4,see.Sl.  (B.S.*81,117.)  Act 
of  March  2,  '55  (AcU*55,  p.  128),  amendatory  of 
sec.  22,  of  act  of  June  11,  '52  (1  R.  S.  '52,  482), 
providing  for  incorporation  of  towns,  is  un- 
constitutional ;  the  full  section,  as  amended,  not. 
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being  Bet  out  Oowlxi/  v.  Thim  RuahvUk,  60-327, 
78.   {v.  R.  a  '81,  3333.) 

6128.  Title  and  snbject  matter.  Act  of 
March  '59,  fixing  time  and  mode  of  electing  a 
state  printer,  etc.,  is  constitutional.  Its  title  is 
safficient  to  authoiize  legislation  as  to  his  com- 
paisation  and  duties.  The  act  is  "not  obnox- 
ions  to  objection"  that  it  contains  more  than  one 
suMect  and  matters  properly  connected  there- 
with. One  act  may  l^lly  define  duties,  fix 
compensation  of  ian  officer,  and  provide  for  fu- 
ture filling  of  the  office.  Walker  T.  Dunham,  17- 
483,  '61. 

6124.  Art.  4,  sec.  10.  (R.  S.  *81, 116.)  Sub- 
ject matter  in  an  act  and  its  sections  should  be 
properly  embraced  in  and  connected  with  snb* 
Jm  expressed  in  the  title,  or  it  will  be  uncon- 

etitntional.  Sate  v.  Young,  L.  C.  47-150,  '74; 
Gnbbt  T.  SlaU,  24r-295,  '65 ;  Robinwn  v.  Skip- 
«BrtA,  28-311,  '64;  Spaugh  v.  Buffer,  I4r^,'60; 
Igoe  T.  Stale.  14-239,  '60;  State  v.  Bowers,  14- 
195,  '60;  Sfewherier  v.  Price,  11-199,  '58.  The 
subject  of  act  and  not  matters  properlyconnected 
therewith  is  necessary  to  be  embraced  in  the 
title.  Mobijuon  v.  Skip«orth,gupra ;  Heed  v.  Stale, 
12-641,  '59;  Bright  T.  MeOtlhugh,  27-223,  '66. 
CL  24-35;  29-111,311;  9-380,363  ;  7-516; 
14-296  ;  87-122;  11-139;  12-641;  16-197; 

27-  223  ;  28-382  ;  6-501,553.  Lawv.StaU,ii- 
4«1,'64;  overruled  in  28-11 ;  Humasaonv.SlaU, 
1&-449,  overruled  by  22-461,  but  approved  in 

28-  111 ;  Kuliua  v.  Krammia,  20-490,  overruled, 
28-490. 

6125*  An  act  may  contain  more  than  one 
mUeet  Stale    Bowerst  14-195,  '60. 

6126.  ntle.  An  actentitled,  "an  act  relating 
to  prosecnttons  hy  affidavit  and  informations, 
provided  that  offenses  mi^ht  be  prosecuted  by 
affidavit  without  information.  Held;  the  title 
CMtroIs  the  aet  and  "  information  mnst  be  in 
body  of  act    Byrne  v.  fiSofc,  47-120,  74. 

6123.  Embraced  In  title.  Section  9,  act 
'78,  ponishing  drunkenness,  is  unconstitutional. 
Shte  T.  Tomd.  47-150.  '74;  State  v.  Bake,;  50- 
605,75. 

6128.  Statutes  as  an  entirety.  Told. 

ThoQgh  a  statute  may  be  good  in  part,  and  in 
part  void,  yet  where  that  part  of  a  statute  which 
IS  void  or  unconstitutional,  so  limits  and  quali- 
fies remaining  portion  that  latter,  without  it,  is 
cnentially  dinerent  from  what  it  would  be  were 
whole  law  valid,  whole  law  must  fall.  Meskr 
•WTT.S^  11-482, *58;  SlateY.  JB^.  49-282, 74. 

6129.  Htle.  How  eonprehensiTe.  Title  of 
actof  March  11,  '67,  concerning  sinking  funds, 
comprising  many  enumerated  matters,  is  not  lim- 
ited to  particulars  enumerated,  and  legislation 
is  only  confined  by  snbject  of  providing  tor  gink- 
iitf  fund.   Skoemakerv.  Smith,  87-122,  '71. 

6130*  Act  of  June  15,  '52,  "concerning  li- 
censes to  vend  foreign  merchandise,  to  exhibit " 
ceitain  enumerated  performances,  requires  that 
Illation  be  limited  to  performances  ennmer- 
»ted,  and  therefore  an  amendment  requiring  a 
license  for  "  concerts,"  as  "  concerts,"  were  not 
BKntioned,  would  not  he  constitutional.  Slate 
V.  Bomrs,  14-195,  '60. 

,  6131.  One  subject.  Though  some  of  the  »ec- 
ttons  found  in  liquor  law  of  '69,  may  be  civil, 
tnd  others  penal,  in  their  character,  yet  act  can 
not  be  itaid  to  embrace  more  than  one  subject  mat- 
ter.  Thoma»(MY.  Slate,  1&-U9,*60. 

6182.  Title  and  sabject  matter.   See  {  3116. 

6188.  One  snljeet matter.  Provisions  fores- 


tablishin^  of  boundaries  of  existing  counties^ 
and  provisions  for  the  formation  of  new  coun- 
ties, are  matters  prope>ly  embraced  in  same  act- 
of legislature.  Haqgard  v.  Hawkins,  14-299  '60. 
Cf.  Board  v.  SpUtey,  1 3-235,  '59.  (v.  R.  S.  '81.5987). 

6184.  Subject  matter.  The  title  of  act  of 
June  1,  '52,  providing  for  the  organization  of 
circuit  courts,  indicates  its  entire  subject  mat- 
ter.  Saeneer  v,  l^te,  6-41,  '54. 

6183.  Title.  Art.  4,  sec.  19.  It  is  necessary, 
under  sec.  19,  art  4,  of  constitution,  that  every 
statute  shall  have  a  title ;  that  title  shall  desig- 
nate a  single  subject  for  the  act ;  and  that  such 
suliject  shall  be  reasonably  particular  and  not 
too  general.   L  C.  R.  Go.  v.  PoOt,  7-681,  '56. 

6136.  As  a  general  rule,  title  of  an  act  should 
not  express  the  end,  object  or  purpose  to  be  ac- 
complished, but  rather  means  by  which  such, 
end,  etc.,  is  to  be  accomplished.  Id. 

6187*  In  adoption  of  sec.  19  of  art.  4  of  con- 
stitution, two  purposes  were  had  in  view :  1.  To- 
have  title  indicate  subject  matter  of  act,  and  2. 
To  DTomote  codification  of  statutes.  Id. 

tfl88.  Criminal  and  civil  codes  should  be  dia- 
tinguished  by  distinct  titles.  Id. 

6189.  Sec.  25  of  c.  102,  ( 1 R  a  *62,)  is  not  Toid 
as  not  beingproperly  included  within  titleof  act 
of  which  it  is  part  Id, 

6140.  Title.  Crimes  may  b^  defined  by  an 
act  having  a  title  which  does  not  designate  uiem 
by  their  particular  names.  Peachee  r.  Sale^  68- 
399  '78 

6141*.  Title.  Art.  4,  sec*  19.  An  act  of  7» 
was  entitled  "An  act  to  authorize  a  loan  to  pay 
off  the  temporary  loan-debt  heretofore  in- 
curred." Hda;  any  provision  therein  that  would 
repeal  sec.  4,  act  oi  '72,  authorizing  a  loan  to- 
pay  old  oDtstandIng  state  Improvement 
bondSf  would  be  unconstitutional,  as  not  being' 
embraced  by  the  title.  Gray  v.  Slate,  72-567,  '80. 

6142.  Art.4,sec.  19.  Quan-e:  whethersur- 
plusage  in  title  of  act  may  be  rejected  in  same 
manner  as  matter  improperly  introduced  ia 
body  of  act  Dm^ger  v.  iZeerf,  11-420,  '58. 

6148*  Title  of  statutes.  Title  of  act  of 
March  16,  '67,  is  as  follows:  "An  act  to  provide 
for  the  assessment  and  collection  of  taxes  on 
the  share  of  stock  owned  in  banks  and  banking 
associations  doing  business  in  this  state."  Hdd; 
sufficient  to  embrace  provisions  of  9tb  sectioiu 
that  "nothing  in  this,  or  any  other  act,  shall  * 
*  •  authorize  the  taxation  of  stock  •  •  •  •  in 
any  national  bank  for  municipal  purposes.'* 
GUy  EmnmiUe  v.  Bayard,  89-450,  '72.  («.  B.  S. 
'81,6350.) 

6144.  Such  act  applies  to  city  of  Evansville^ 
acting  undera  special  charter,  as  well  astocitiea 
acting  under  general  law.  Under  constitution 
this  act  modified  such  special  charter.  Id. 

6146.  Uncertainty  m  the  title  will  notren- 
der  an  act  void,  ^tomaker-v.  Smith,  87-122, '71. 
-  6146.  Title  of  aet  of  March  3,  *65,  legal- 
izing approprlatlonSiby  county  boards,  etc.,  for 
bounties  to  volunteers,  etc.,  is  not  so  defective  as- 
to  be  unconstitutional.  Ooffman  v.  Keighdeg,  24- 
509,  '65.  Cf .  ( as  to  section  198,  of  act  for  assess- 
ment of  taxesf  1  G.  A  H.,  113,)  State  y.  Boards 
etc.,  26-522,  '66. 

6147.  Nnmber  of  snl^ects.  Art.  4*  see. 
19.  (R.  S.*81,116.)  The  amendatory  act  of 
March  7^  *57,  concerning  licenses  to  vend,  etc., 
and  concerning  stock  and  exchange  brokers,  ia 
a  new  act  under  new  title,  and  is  not  unconsti- 
tutional for  having  more  than  one  distinct  sub- 
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ject  in  title.  The  subject  is  licenses.  Hendenon 
V.  State,  60-234,  '75 ;  StaU  v.  Sowers,  14-195,  '60. 

6148.  Art.4,9ec.l9,  (B.  S. '81, 115).  So 

much  of  act  concerning  promissory  notes,  etc., 
as  refers  to  "  other  instruments,"  is  void,  because 
not  embraced  by  title.  3/eioAerier  v.  Price,  11- 
199,  '58. 

6149.  Act  tn  regard  to  turnpikes.  Section 
17  of  act  authorizing  construction  of  plank,  etc., 
roads  (1  R.S.'76,  p.  660;  R.  S. '81, 3644),  is  em- 
braced in  title  oi  act,  and  is  constitutional. 
Hunter  Y.BumenvUIe  Turnpike  Cb.,  66-213,  '77. 

6150.  Partially  rold.  A  statute  may  be  un- 
constitutional in  part,  without  invalidating  re- 
mainder. Clark  V.  EUis,  2  Blf.  8,  '26 ;  Armstrong 
V.  Jiwfcwtt,  1  Blf.  374,  '26. 

6151.  The  unconstitutional  part  maybe  so 
material  as  to  render  whole  act  Toid.  JUmmeier 
T.  State,  11-482,  '58. 

615Ba  Proceedings  based  on  that  portion  of 
an  act  that  is  constitutional,  are  not  illegal  for 
reason  that  other  portions  of  same  act  are  un- 
constitutional.   StaU  v.  JVeirton,  6»-173,  '77. 

6158.  Vacrancy.  A  title  expresses  that  the 
act  is  one  "  defining  vagrancy  and  other  offenses 
therein  specified,  providing  penal  ties,"  etc.,  "and 
containing  other  provisions  pertinent  to  the  sub- 
ject-matter of  tlie  act."  The  subject  of  such  an 
act  LB  defining  and  providing  for  punishment  of 
offenses,  enumerated  in  act,  whicli  are  misde- 
meanors. Therefore,  subject  of  act  is  defining 
and  providing  for  punishment  ol  certain  misde- 
meanors. Subject-matter  of  all  sections  of  such 
An  act  is  embraced  by  title.  Id. 

6154.  Art.  4.  see.  21.  (R.  S.  '81, 117.)  Re- 
peal of  a  stataie  on  a  given  subject  is  properly 
'Connected  with  subject-matter  of  a  new  statute 
upon  same  subject,  although  the  repeal  of  former 
statute  be  not  mentioned  in  title  of  new  enact- 
ment.   Qabbert  v.  Jeff.  R  Co.,  11-366,  '58. 

6155.  A  statute  raxf  be  repealed  by  tm- 
pltcattoiu  and  such  repeal  is  not  within  art.  4, 
sec.  21,  of  constitnUon.   Branham  y.  Lange,  16- 

497,  '61. 

6156.  Art.  4,  aec.  21.  .A.ct  of  March  11,  '67, 
'authorizing  cities  and  towns  to  negotiate  bonds 
to  assist  in  constructing  school  buildings,  is  con- 
stitutional, {v.  B.  8.  ^81,  448a)  Oari  v.  Town 
NobUaviUe,  44-83,  '73. 

6156a.  Art.4,8ec.21.  (R.S.*81,117.)  An 
amendatory  statute  must  state,  in  its  title,  what 
act,  or  sections  of  an  act,  it  proposes  to  amend, 
and  the  section  as  amended  must  be  set  forth  and 

rublislied  at  full  length.  Bfakemore  v.  Dotan,  50- 
94, '76.   Cf.  87-122;  16-197;  14-196. 

6157.  See.  21,  art.  4,  constitution,  '51  (R 
8.  '81,  117),  was  borrowed  from  art.  119  of  con- 
stitution of  Louisiana  of  '4C,  words  "  set  forth  " 
being  substituted  for  word  "re-enacted"  in  lat- 
ter. The  sec.  was  reported  to  convention  and 
passed  in  language  of  said  art.  119,  and  substi- 
tution was  made  by  committee  on  revision,  as  a 
mere  verbal  alteration,  and  change  was  sanc- 
tioned by  convention.  Construction  given  to  said 
sec.  119  by  legislature  (with  few  exceptions),  and 
bjT  judiciary  of  that  state,  has  been  that  act  re- 
vised, or  section  amended,  stiould  be  set  forth 
and  published  at  full  length  in  act  amending  or 
revising  it.    Langdon  v.  Applegate,  5-327,  '54. 

6168.  Art.4,  sec.  21.(R.S.'81. 117.)  De- 
scription of  repealed  act.  Act  of  March  14, 
'67,  m  reference  to  incorporation  of  city,  repeals 
act  of  Dec.  20,  '66,  though  former  act  refers  to 
latter  as  of  date  '63  by  mistake  (correctly  recit- 


ing the  title).  MeNvUy  v.  Cbnnew,  50-^,  75; 
Shoemaker  v.  Smith,  87-122.   Ct.  80-171. 

6159.  The  substitution  in  repealing  act  of 
word  "while,"  instead  of  words  "as  long  as,"  in 
attempting  to  recite  section  of  act  to  be  repealed, 
does  not  affect  validity  of  act.  Draper  v.  Fallen, 
38-465,  '70. 

6160.  Repeal.  An  Identification  of  any  kind 
of  act  to  be  repealed  in  repealing  act,  is  suffi- 
cient. Ijeard  v.  Leard,  80-171,  '68. 

6161.  Liquor  law.  Art.  4,  see.  21.  No  sec- 
tion of  an  act  ran  be  amended  without  setting 
forth  and  publishing  at  full  length  whole  of  such 
section,  into  however  many  clauses  it  may  be 
divided,  but  old  act  or  .section  need  not  be  set 
forth  in  full.  Toum  qJ  MarlinmUe  v.  Frieet, 
507,  70 ;  •Town,  etc.,  v.  Hackney,  54-83, 76 ;  Town, 
etc,  V.  KreM,  55-14,  '76;  Nibladc  v.  Qoodman, 
67-174,  '79;  Draper  V.  Fa/fey,  88-465, 70:  Orten- 
caiOle,  etc.,  Cb.  v.  State,  28-382,  '67.  (Overruling 
WUkina  v.  ARUer,  9-100,  '57 ;  Langdon  v.  Apple- 
gate,  6-327,  '34 ;  Littler  v.  SmUeg,  9-116,  '57 ;  Roo- 
crg  V.  J^e,  6-31,  '64 ;  Armiirong  v.  Berreman,  li- 
422,  '59.) 

6162.  Article  4,  sections  1  and  22.  Taxes 

may  be  assessed  in  a  county,  to  liquidate  a  debt 
contracted  by  a  county  in  securing  location  of  a 
state  institution  in  the  county,  and  not  be  in 
contravention  of  sections  1  and  22,  of  art  4,  of 
constitution.  MarleB v.  ISvstea  Purdue  Unwrtify, 
87-155, '71.  (v.H.  S. '81,  4665  to  4670.) 

6163.  An  act  authorizing  a  donation  by  a 
county,  which  donation  is  to  raised  by  a  county 
tax,  is  not  prohibited  by  section  1,  22  and  23,  of 
art.  4.  Id. 

6164.  Salary  of  county  auditor.  Section  11, 
of  act  of  Mach  12,  75,  which  gives  an  increased 
compensation  to  county  auditors  in  counties 
where  population  exceeds  fifteen  thousand,  is  not 
unconstitutional  or  local  and  special.  Hanhn  v. 
Bd.  Om's  Floyd  Co.,  68-123,  '76.  {v.  R.  S.  '81, 
5907  to  5909.) 

6165.  Art.  4,  sec.  22.  Publication  of  Judi- 
cial sales  In  German  papers.  Act  of  March  9, 
'76,  requiringpublication  of  sheriff's  sales  in  cer- 
tain cases  in  Gferman  papers,  is  local  and  uncon- 
stitutional. MaHinv.  Reumwr,  54-217, '76;  Jteim- 
ner  V.  Hurle,  50-424,  75.  {v.  R.  8.  '81,  757.) 

6165a.  Sec.  3,  act  of  '63,  "  to  provide  compen- 
sation for  owners  of  animals  killed  or  injured  by 
the  cars,"  ete.,  unconstitutional.  M.  Jt  L  R.  Co. 
V.  Herod,  10-2,  '57;  M.&LIL  Co.  v.  WkHaudc, 
8-217,  '56. 

6166.  Art.  4j  sees.  33, 28.  The  statute  au- 
thorizing entering  and  enforcing  judgments, 
without  valuation  or  appraisement,  is  constitu- 
tional. SmtVA  v.  Doff^W,  14-442, '60.  Cf.  15-33; 
42-547  ;  53-123. 

6166a.  v.  ^,4-342, '53,  is  followed  by 
Maize  v.  Goodman,  7-636,  '56. 

6167.  Art.  4,  sec.  22,  and  art.  10,  sec.  1. 
(R.  8.  '81, 118  and  193.)  Act  of  Mar.  6,  '66 
(Acts  '65,  reg.sess.,  p. 90),"toallow county  com- 
missioners to  ot:ganize  turnpike  companies,"  is 
not  unconstitutional.  State  v.  Needkam  82-326, 
'69. 

6168.  Art.  4,  sees.  22  and  23.  (R.  8.'81, 
118  and  119.)  Act  of  Dec.  20,  '65,  providing 
for  a  criminal  circuit  court  in  all  counties  oi 
10,000  voters  or  more,  is  not  unconstitutional. 
Combs  V.  Slate,  26-98,  '66;  Anderson  v.  State,  28- 
22,  '67  ;  Guetig  v.  StaU,  66-94,  79.  Same,  also, 
08  to  act  of  same  date,  creating  the  stxtmatti 
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jndietAl  district.  Ombtv.Slate,  atgira.  (v.  R.S. 
%,  1366  to  1373.) 

6169.  Art.  4.  see.  22.  Sections  Sand  88  of 
the  art  to  pronde  for  asseasBient  of  taxes  (l 

K.  S.  105}  are  constitutional.  Boyer  t.  Jonea,  14- 
354, '60. 

6120.  Art.  4,  sec.  23.  Amendment  of  city 
barter  of  cltf  of  ETansTllle.  Act  March  6, 
'6»,  to  amend  section  71  of  act  of  January  27, 
'47,  granting  a  charter  to  citizens  of  EvansTille, 
IB  const!  tutionaL  Lmgmrth  v.  C%  EcocumUe, 
S2-322,  '69. 

6i;i.  Ge&erallaws.  Section 9 of  schoollaw 
of '55,  empowerinff  township  tmstees  to  raise 
laxes  to  build  scnool-housos,  is  constitutional. 
BoKV.  BaJh  Toteruhip,  10-18,  '57. 

6172.  Local  taxation,  for  local  purposes,  is 
not  unconstitutional,  jlnderson  t.  Aenu  Drain 
0>.,  14-199,  '60. 

617S.  A  statute  conferring  authority  to  tax, 
must  be  general ;  but  exercise  of  authority  need 
not  be  uniform  throughout  state.  Township 
tmsteea  may  levy  a  tax  for  building  school- 
housea.  Amm»on  v.  AudHor  and  Treamrer  War- 
rro  Co.,  9-174,  '57. 

6174.  Art. 4,800.22.  A speclallaw, within 
irt  4,  sec.  22,  is  such  an  act  as  at  common  law 
couits  would  not  notice,  unless  specially  pleaded 
and  proved.  T.  L.&B.R.  Co.  7.  NontykCt  27- 
96,  '66 ;  Hin^  t.  Stale,  24-28,  *66. 

6175.  Provisions  in  act  oi  March  4,  '63,  for 
enforcement  of  iud^ents  against  B.  B.  compa- 
nies before  a  justice,  are  not  in  conflict  with 
ibore  sections.  T.L.^S.IL  Co.  v.  Nordyke,  mif 
fra.  Nor  section  14,  liquor  law  '59,  conferring 
concurrent  jarlsdiction  on  C.  C.  and  C.  P.  courts, 
of  offenses  under  said  acts.  HingU  v.  Stale,  mpra. 
aid  35. 

6176.  Art  4,  sections  32, 19.  Title  of  an 
act  was  "A  n  act  authorizing  euperrisors  of  roads 
to  remove  fences  standing  near  public  highways, 
DD  Streams  and  waterKiourses,  and  to  turn  pub- 
lic roads  and  highways  on  water-courses,  to  rear 
of  bnildingB,  where  such  buildings  stand  too  near 
stream  to  give  room  for  said  road  or  highways, 
ud  assess  damages  for  losses  occasioned  thereby," 
is  sofficicntly  comprehensive  to  include  a  sec- 
tion authorizing  supervisor  to  change  location 
ofhi^wayson  streams  and  water-courses,  though 
not  in  rear  of  building  Hineav.  AyddoU,  29- 
518,  '68.  Court  divided  in  Hymes  v.AydeloU,  2ft- 
431,  '66. 

6177.  Special.  Said  act  is  not  aspecial  law 
wilhin  art.  4,  §  22.  Hymee  v.  Aydtlott,  mpra. 

6178.  Sec.  22  and  23,  of  the  4th  article  of 
tke  new  constitution  of  Indiana,  are  to  be  con- 
itnied  as  operating  prospectively.  Local  laws 
which  were  in  existence  at  time  said  constitu- 
tion tootc  effect,  and  were  not  inconsistent  with 
it,  were  expressly  continued  in  force  by  it.  Stale 
T.£orf«e,  4-258,  '51. 

6179.  Art.  4,  sections  22  and  23.  The  fish 
law,  by  making  an  exception  of  "  Ohio  and  St. 
Joseph  rivers,'*^  is  not  thereby  local  and  uncon- 
BtilDtional,  under  said  sections  22  and  23.  Gren- 
«e  V.  Sofc,  29-409,  '68. 

6180.  Said  section  23  implies  that  in  many 
cases  local  laws  are  neces«ary,  because  general 
lawE  can  not  be  made  applicable.  Id. 

C181.  thiB  determination  of  legislature,  as  to 
vbatlawf  on  a  snl^'ect  should  be  general,  is  con- 
dnrive.  Id.  {Tkomat  t.  Bd.  Om'a  Oay  Cb.,  fr- 
^'HoTermledO 

•16s.  Art.  4,  see.  28,  does  not  Inhibit  an 


act  when  subject  of  that  act  is  local.  Marks  v. 
Trustees  Perdue  UnivrrtUy,  37-165,  71 ;  Ouh  v. 
Auditor  Oarh  Co.,  7-227,  '56. 

6188.  Sees.  22  and  28,  art.  4,  of  constitu- 
tion of  '51,  were  designed  to  remedy  evil  of  local 
and  special  le^lsianonf  whicli  had  grown  up 
under  old  system.   MaiuY.  Staiej  4-342,  '53. 

6184.  Uniform  and  greneral  statutes.  Act 

of  '52,  establishing  C.  P.  C.  graduates  salaries  of 
judges,  partly  upon  population,  partly  upon  ter- 
ritory, and  partly  upon  territory  combined. 
Held;  not  uniform,  and  proTistons  in  sec.  38  are 
void.    Oowdin  v.  Buff,  10-83,  '57. 

6186.  Art  4,  sec.  22.  Act  '71,  providing 
for  fees  and  salaries  of  sheriffs,  etc.,  is  uncon- 
stitutional, as  it  makes  salaries  of  sheriffs  un- 
uniform,  in  violatitm  of  sec.  22,  art.  4,  of  consti- 
tution. .FUibT.ALCbm'xAfimraeCb.,  46-150, '74. 
The  sheriff  is  not  a  salaried  officer,  (v.  B.  B.  '81, 
6878.) 

6186.  Special  laws.  There  is  no  constitu- 
tional objection  to  such  special  le^slation  as 
calling  into  existence  criminal  circuit  court  for 
Jefferson  county.  Eilet  v.  State,  9S-201,'70;  Tfefe 
T.  Slate,  id.,  204,  '70 ;  Wik$  v.  Slaie,  id.,  206. 

6187.  Art.  4,  sees.  22, 23,  (R  a '81, 118,119-) 
art.  5,  sec.  18,  (It.  8.  '81,  144;)  art.  4,  sec.  19,  (K. 
S.  '81,  U5.)  Act  of  March  6,  '78,  to  divide 
state  in  clrcnlts,  for  judicial  purposes,  etc.,  so 
far  as  it  authorizes  election  of  prosecutlngattoi^ 
□eys  in  October,  'TS.  is  constitutional.  State  t. 
Tuchr,  46-356,  '74. 

6188.  Provision  of  a  city  charter,  that  every 
sale  to  satisfy  an  assessment  for  street  improve- 
ments shall  be  by  public  auction,  and  upon  or 
near  premises,  or  in  city  court  rooms  of  said 
city,  is  not  unconstitutional  as  special  legisla- 
tion. Brookbank  v.  CUy  JeffersmviUe,  41-406,  '72. 
(v.  R.  S.  '81,  3165.) 

6189.  The  law  conferring  power  on  common 
council  of  a  city  to  pass  an  ordinance  requiring 
a  license  to  retail  liquors  within  city,  is  not  void 
for  want  of  uniformity,  l)ecauBe  some  cities  do 
not  require  a  license.  Wiley  v.  Owene,  89-429,  '72. 
(tr.  RS.  '81,  3106,  3154.) 

6190.  Local  and  special  statutes.  Act  of 
March  21,  '79,  legalizing  the  practice  of  circuit 
courts  in  calline  causes  for  issues,  and  entering 
judgments  on  firat  day  of  term,  is  unconstitn- 
tional  and  void,  (1)  because  special,  it  not  ap- 
plying to  all  "judgments  oraers  or  decrees" 
which  have  been  or  may  be  taken  on  said  first 
day;  (2)  because  local,  it  applying  only  to  such 
courts  as  had  "  adopted  rules  oi  practice  making 
the  summons  in  civil  causes  returnable  to  the 
first  day  of  the  term."  Mitchell  v.  MeCorkle,  69- 
184,  '79. 

6191.  Authority  of  people.  Art.  4,  sees. 
22,23.  Liquor  law*78  does  not  confer  on 
people  legislative  or  administrative  power,  nor 
IS  it  localin  its  operation.  It  is  constitutional. 
GroawA  v.  State,  4^-547,  '73. 

6192.  tieneral  and  uniform.  It  was  not 
intended  that  operation  of  laws  throughout  state 
should  be  uniform  in  any  other  sense  than  that 
their  operation  should  be  same  in  all  parte  of 
state  under  same  circumstances  and  conditions. 
Jd. 

6193.  Act  of  '53  was  not  uniform.  It  pro- 
vided for  local  legislation,  and  was  unconstitu- 
tional, for  reason  that  it  required  annual  elec- 
tions in  every  township  for  "license"  or  "no 
lioense,"  and  that  no  license  could  issue  unices  a 
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majority  voted  for  a  license.  Maue  v.  SkUe,  ^ 
342,  '53. 

6194.  Art.  4,  gees.  28  ud  28.  Legislature 
has  no  authoritv  to  enact  a  local  or  special  lav, 
when  a  general  law  can  be  made  applicable. 
TAonuw  V.  Sd.  Corn's  Oay  Co.,  &-4,  '64.  CL  t9- 
409 ;  50-461. 

6195.  Courts  can  inquire  whether  a  general 
law  can  be  made  applicable  to  subject  matter  of 
a  local  or  special  law.  Id, 

6196.  Special  legislation  Art  4,  gee.  22. 
(B.S.*81, 118.)  SecSofthesalarractof  Mar. 
10.  73,  (1  K.  S.  '76,  777 ;  E.  S.  '81, 1376),  fixing 
salaries  of  judges  of  criminal  courts  at  $2,000,  but 
containing  proviso  "  that  in  alt  counties  having 
a  city  with  a  population  of  forty  thousand,  sal- 
ary of  said  criminal  circuit  court  judges  shall 
be  twenty-five  hundred  dollars"  per  annum, is 
constitutional  and  valid  in  all  its  provisions,  not 
being  local  within  the  meaning  oi  the  constitu- 
tion. StaU  T.  BeUt,  62-159,  '78. 

6197.  Art  4,  sec  22  (B.  S.*81, 118),  con- 
stitution, does  BOt  prohibit  leglsUtnre  from 
passing  special  laws  creating  courts  of  inferior 
mrisdiction.  Viekery  v.  CRose.  50-461.  75:  Clem 
TT.  J^xiL  88-418,  70. 

619s.  The  act  to  establish  a  Superior  Court 
in  the  county  of  Tippecanoe,  and  to  abolish  the 
criminal  court  of  satd  county,  is  constitutional. 
The  act  is  both  local  and  special.  Vtekery  v. 
Ouue,mtpra. 

6199.  Prerogative  of  leglsUtare.  Section 
22,  article  4.  Legislature  is  exclusive  judge 
whether  a  law  on  any  subject,  not  enumerated  in 
section  22  of  article  4  of  constitution,  can  be 
made  general  and  applicable  to  whole  titate. 
Vicken/y.  C/uuie,  mpra;  Gentile  v.  .SSfafe,  29-400, 
*68 ;  Longwoiih  v.  Common  Council  City  Evamville, 
82-32^ '69;  88-418;  State  v.  Titdcer,  46-355, 
74.  ( IWw  V.  £d.  Com'a  Oay  Co.,  6-4,  '64,  over- 
ruled.) 

6200.  Special  legislation.  Act  to  authorize 
sale  of  a  tract  of  land  belonging  to  estate  of 
Aaah  Chandltr,  deceased,  approved  January  1, 
'19,  is  constitutional.   Ikte  t.  Doagbua,  8  Blf. 

10,  '46. 

6201.  Acts  of  leglslatnre.  Publication  of. 
See.  28,  art  4  of  the  constitution  of  *51 ,  pro- 
vides that  laws,  except  in  cases  of  emergency, 
shall  not  take  effect  nntil  they  are  published 
and  circulated  by  authority,  in  all  counties  in 
state.  Jonet  v.  Oavina,  4-3(%  '53.  (ih  B.  &  '81, 
124.) 

6202.  And  words  "published"  and  "circu- 
lated "  are  used  synonomouBly.  Id. 

6208.  A  distribution  of  such  acts  in  abound 
volume,  by  secretary  of  state,  through  his  proper 
agents,  if  in  a  manner  substantially  conforminE 
to  statute,  is  a  publication  and  circulation  of 
them  by  authority.  State  v.  Bailey,  16-46,  '61. 

6204.  And  provisions  of  statute  as  to  form  of 
binding,  character  or  color  of  materials,  divis- 
ion int*  volumes,  etc.,  are  merely  directory.  Id. 

6205.  Judicial  notice.  Question,  when  a 
statute  took  effect,  is  for  judicial  knowledge  of 
courts.  Id. 

6206.  Bertsed  code  of  '52  took  effect  as  a 
whole.  May  6,  '53.   Jonetv.  Oavins,  mpra. 

6207.  Art  4,  sec.  30:  art.  T.sec.lO;  art. 
15,  sec.  2  and  8.  (B.S.^81,  126,  176,  225.) 
Sec.  7,  act  of  May  13,  '62,  {1  G.  &  H.,  672),  for 
filling  a  vacant  office,  as  to  ofllces  created  bj 
the  leglsUture,  is  not  unconstitutional.  Baker 
T.         88-617,  70. 


6208.  Sec.  7,  of  cb.  115  (1  B.  &  '52,  512),. 
BO  far  as  it  assumes  to  r^rulate  or  abridjretke 
term  of  office  of  persons  elected  to  office  of 
clerk  of  C.  C.^  where  vacancies  have  occurred, 
is  UDConstitutionaL  Governor  t.  Ndaon.  6-496, 
'55. 

6209.  Art  5,  sec.  1;  art.  10,  sec.  6.  Act 
Mar  12,  '69,  to  authorize  aid  to  construction  of 
railroads  by  counties  and  townships,  taking 
stock  in,  etc.,  is  constitutional.  It  is  authorized 
by  art.  5,  sec  1 ;  art  10,  sec.  6.  John  y.  C.  B. 
i&  Ft  W.  R.  Co,,  85-539,  '71.  K  9.  '81,  4045, 
4058,  4077.)  L.  M.  &  B.  B.  Co.,y.  Q6ger^  »*- 
185,  '70 ;         v.  Myet%  49-1,  74. 

6210.  Oli^eet  is,  to  raise  the  money  with 

which  to  pay  at  time  of  BubBcription  for  stock. 

Id. 

6211.  Art.  6,  sec  2.  Act  of  '55,  ch.  11,  "t» 
fix  the  commencement  of  the  terms  of  certain 
county  officers,  and  to  render  the  same  uniform/' 
conflicts  with  sec.  2,  of  art.  6  of  constitution,  and 
is  therefore  void.  Howard  v.  State,  10-99,  '58.  CL 
81-429. 

6212.  Art  6,  sec  6.  (B.  S.  >81, 156.)  It 
seeifts  that  act  allowing  officers  who  enlist  in 
army,  to  retain  their  offices  and  occupy  them  by 
deputy  (Acts  *6I,  p.  40),  so  far  as  applicable  to 
county  auditors,  is  unconstitutional.  Staie  v. 
Allen,  21-516,  '63. 

6218.  Art7,sec21.  (B. S.*81, 181.)  Act 
of  Mar.  6,  '65  (Acts  '65,  p.  101),  prohibiting 
eonntf  recorders  and  other  officers  tnm  prae> 
tlclng  law,  is  not  unconntitutional.  McCradctn 
y.  State.  27-491, '67. 

6214.  Sec.  2,  art.  8,  constltntlon  of  In- 
diana, providing  for  sale  of  county  seminaries 
and  property  held  by  them  for  purpose  of  a  gen- 
eral system  of  common  schools,  is  void,  as  amtra 
to  sec  10,  art.  1, constitution  of  U.S.,  prohib- 
iting passage  of  laws  impairing  obligation  of 
contract-^  Edwards  v.  Jagers,  19-407, '62.  But 
conBult  20-398.   Cf.  6-83;  7-636;  44-38. 

6215.  Section  4  and  section  6,  of  article  8» 
of  the  constitution,  in  order  to  harmonize,  mnat 
be  so  construed  that  word  "  invests,"  in  section 

4,  embraces  loans  at  interest  Skoemaier  v.  Smith, 
37-122,  '71. 

6216.  Act  of  March  11,  '71,  is  not  in  conflict 
with  section  4.  Id. 

6217.  Art.  10,  sec.  1.  (B.  S.  '81, 103.)  Act  of 
March  8, 73.  (Acts  '73,  p.  60 ;  E.  S.  '81, 4472-4474), 
providing,  that  persons  residing  outside  of,  and 
electing  to  be  transferred  to,  any  city  or  town, 
for  educational  purposes,  or  who  shall  send  their 
children  to  a  school  taught  in  any  building  ia 
such  city  or  town  upon  which  a  debt  has  been 
contracted,  shall,  with  their  property,  be  liable 
to  tax  forpaymentof  such  debt,  is  constitndonal. 
KerU  V.  2Sim  KetUland,  62-291,  78. 

6218.  Art  10,  sec  1 :  art  4,  sec  82.  (R. 

5.  *81, 198.  118.)  Act  of  Mar.  11,  '67  (Acts  '67, 
p.  167),  autnorizing  plank,  etc.,  road  companies 
to  procure  assessments  on  lands,  to  aid  in  con- 
struction of  such  roads,  is  constitutional.  R.  iZ. 
T.  Co.  V.  ScoU,  82-37,  '69;  id.  325;  Law  v.  if.  S 
d  0.  T.  Co.,  80-77,  '68.  (il  B.  S.  '81,  3692.) 

6219.  Art  10,  sec.  1,  does  not  require  that 
rate  of  assessment  shell  be  uniform  and  equal 
for  all  purposes  throughout  state ;  and  we  think 
its  meaning  clearly  is  that  rate  of  assessment 
and  taxation  must  be  uniform  and  equal  through* 
out  locality  in  which  tax  is  levied.    If  for  state 

Eurposes,  then  rate  mast  be  equal  and  uniform 
\  all  parts  of  state;  if  for  county  purpoaeB,  in 
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all  puis  of  cotintT'.  So  In  toirnBhips,  if  for  town- 
ship or  road  purposes.  X.  M.  &  B.  R.  Co.  v. 
dnger,  8*-18o,'70;  Bright  v.  MeOuUough,  27- 
223,  '66. 

6250.  The  exception  does  not  contraTene  23d 
section  of  bill  of  rights.  Ci^  ItuPpoUsv.Shtrde- 
miy  24-391,  '66. 

S221.  See.  1  of  art.  10,  of  stote  constita- 
tion,  can  have  no  reference  to  municipal  taxa- 
tion. As  there  can  not  be  a  uniform  rate  of  tax- 
ation for  municipal  purposes,  it  is  r^ulated  hy 
Beccssities  of  respective  cities.  CSiy  Richmond  v. 
iicstL  48-568,  '74.   Of.  22-204. 

6222.  An,  10,  sec.  1,  does  not  prohibit  local 
taxation  for  objects  in  themselves  local.  Nor 
does  art.  4,  MIcs.  22  and  2S.  They  reouite  a 
general  unilonn  lery  for  state  purposes,  out  do 
Dot  forbid  local  taxation  under  general  laws. 
Andmoa  v.  Kerm  Drain.  Co.,  14-199,  '60  ;  Qood- 
Titkv.W.A  D.  Tump.  Co.,  26-119,  '66. 

622S.  Pemuts  taxes,  under  act  March  6, '6& 
for  tumpUte  purposeB.  Goodri^  T.  W.  &  D.  T. 
Co.,  mpra. 

6224.  And  assessments  on  land  for  benefitB 
thereto,  under  act  of  June  12,  '52,  for  draining 
parpoees  to  promote  public  health.  Andenon  t. 
KtfM  Drain  Co.,  14-199,  '60. 

6225.  Also  assessment  for  street  improve- 
ments,  under  statute  for  incorporation  of  cities. 
Fabutr  v.  Stamph,  29-329,  '68. 

6220.  Art.  10,  sec.  1.  Assessment,  as  used 
in  KG.  1,  art.  10,  constitution,  is  adjudging  shares 
of  a  contribution  by  several,  towards  a  common 
beneficial  object,  according  to  benefit  received. 
Mmer  v.  St*ro»A,  29-329,  ^(38. 

6227.  And  "  is  uniform  and  equal,"  when  it 
isso  throughout  locality  where  imposed.  Id.  Cf. 
27-223  ;  44r-83. 

6228.  This  article  of  constitution  does  not 
inhibit  assessment  for  street  improvements.  Id. 

6229.  Art.  10,  sec.  1,  a  charitable  purpose 
means  a  public  charity,  use,  or  purpose,  which 
affects  public  alike,  without  reference  to  an  in- 
diridnal,  class,  or  anv  particular  domestic  rela- 
tion. Slate  V.  Ot^  Jn^poli*,  09-375,  '79. 

6230.  Sec.  6,  art.  10.  The  phrase,  "  incoi^ 
porated  compan^,"  in  this  section,  refers  to  those 
tsNociations  which  are  created  for  public  benelU, 
to  wliich  is  delegated  some  sovereign  power,  to 
be  exercised  for  public  utility,  such  as  turnpike 
and  railroad  companies.  L.  M.  A  B.  R.  Co.  y. 
Oeigrr,  84-185,  '70. 

6251.  Counties  mav  be  authorized  to  sub- 
■cribe  for  stoclc  in  B.  R.  companies  if  they  pay 
ntonctj  for  it  at  time  of  subscription,  and  only 
then.  L.M.  A  B.B.O>.  t.  Gewer,  supra.  See 
Ofe  Aurora  v.  Wat,  0-74,  '67. 

6282.  See.  18,art.ll,ofthe  constltiitloB, 
(R.  &  '81,  212),  prohibits  creation  of  any  cor- 
poration, other  than  banking,  by  special  act. 
Slait  V.  Dawton,  10-40,  '61. 

6230.  A  charter  granted  before,  but  not  ac- 
cepted, Nov.  1,  '51,  when  present  constitution 
took  effect,  mast  be  deemed  as  withdrawn  by 
rtate,  by  virtue  of  such  prohibition.  Id. 

6234.  TkethlrteeBth  article  of  the  consti- 
tattea  of  Indiana,  which  prohibits  any  negro 
or  mulatto  from  coming  into  state,  and  declares 
Void  all  contracts  made  with  such  as  shall  come 
into  state,  contrary  to  its  provisions,  and  act  of 
June  18,  '52,  entitled  "an  act  to  enforce  13th 
aitide  of  constitution"  (1  G.  &  H.  443),  are  re- 
pngqant  to  conttitnUon  of  United  States.  SmUh 
▼.«KK^,  26-299, '66. 


OSSO.  Amendment  to  consiUfntlon.  Art. 

10,  see.  1,  requires  that  constitution  can  be 
amended  by  a  proposed  amendment,  submitted 
to  "electors  of  this  state"  for  ratification,  only 
whm  sucA  amendment  shall  have  received  in  it» 
favor  a  majority  of  votes  caa  6y  the  people,  i.  e., 
a  majority  of  electors  of  state.  It  will  not  be 
sufficient,  to  make  it  a  part  of  constitution,  that 
more  votes  in  favor  of  it  should  be  cast  than  num- 
ber of  votes  cast  against  it,  when  number  cast  in 
favor  of  it  was  not  a  majority  of  votes  cast  at  elec- 
tion held  at  that  time.   Slate  v.  Smfl,  69-505,  '80. 

6230.  Act  of  March  10,  '79,  providing  for  the 
submission  of  certain  amendments  to  constitu- 
tion for  ratification,  was  defective  in  thit);  that 
it  did  not  provide  for  count  of  a^regate  num- 
ber of  votes  cast  on  day  of  election,  or  some 
means  to  ascertain  same,  therefore  S.  C.  can  not 
determine  whether  votes  cast  for  same  constitu- 
ted or  represented  a  majority  of  "  the  electors  of 
the  state."  The  constitution  must  remain  as  it 
was,  without  amendments,  until  it  affirmatively 
appear  that  such  amendments  were  ratified  by  a 
majority  of  electors  of  state,  who  voted  at  such 
elections,  which  was  also  an  election  for  township 
trustees  throughout  state.  Id. 

0237.  Same.  Amendments  proposed,  having 
been  once  submitted  and  not  ratified  by  a  majors 
ity,  may  be  resubmitted  for  ratification.  Id. 
Old  constitution.   See  |§  6288-6291. 

III.  United  States  and  State  Anthorlty. 

0288.  All  goTernmental  power  was  ori^pn* 
ally  in  states ;  and  by  the  adoption  of  constitu- 
tion, federal  government  received  only  what  was 
granted  to  it,  states  retaining  residuum,  except 
what  was  extinguished  by  prohibitions  upon 
states.    Thm/er  v.  Hedges,  22-282,  '64. 

6289.  Honey.  Power  to  coin  money  is  a 
different  power  from  that  to  declare  what  is  a 
legal  tender.  Both  were  possessed  by  states,  sev- 
erally, but  by  adoption  of  constitution  former 
was  delegated  to  fraeral  government,  while  lat- 
ter was  retained  by  states,  with  limitation  that 
no  state  should  make  anytliing  but  gold  and 
silver  coin  a  legal  tender.  Id. 

0240.  States  can  declare  that  gold  or  silver 
coin,  or  both,  whether  coined  by  federal,  the 
Spanish,  or  Mexican  government,  shall  be  a 
1^1  tender.  Id. 

0241.  Words  delegating  to  congress  power 
"  to  coin  money,"  regulate  the  value  thereof,  and 
"  of  foreign  com,"  do  not  include  right  to  make 
coined  money  out  of  paper.  Id. 

024S.  Hie  quantum  of  ^wer  actually  grant- 
ed by  constitution  to  administration  is  not  in- 
creased by  war  or  diminished  by  peace.  Id. 

6248.  Relation  of  the  federal  government 
and  courts  to  state  government  and  courts,  dis- 
cussed.   0.  &  M.  B.  Co.  T.  FUeh,  20-498,  '63. 

0244.  Patents.  Herniated  by  states.  In 
Udmv.FirelMat.  Bank  of  Hvntington,  48-167,  '73 
and  G.  &  B.  Sewing  M.  Co.  v.  Butler,  63-454,  '76, 
it  is  decided  that  statutes  of  states,  which  re^ 
ulate  sale  of  articles  patented  by  U.  S.,  or  to  an- 
nex conditions  to  sale  of  such  articles,  are  un- 
constitutional. But  it  seetm  in  effect,  thesecases 
areovemiled  hy  dida  in  Fry  v.  08-652,665, 
'78.  (t.B.8.  '81,  3022,  6054  to  6056.) 

6245.  Pardon  for  iUegal  actions.  Aet  of 
Congress,  March  3,  *03,  assnmiuflr  to  Indem- 
ntf>^  officers  for  Illegal  arrests,  can  not,  under 
I  amendments  3  and  4  of  constitation  of  U.  S., 
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have  any  greater  effect  than  that  of  a  general  pai> 
don,  and  can  in  nowise  affect  civil  right  of  prop- 
ertr  in  damages.    QriMn  v.  Wilcox,  21-370,  '63. 

tt246.  The  law  of  this  state,  "  reflating 
the  licensing  of  pilots  at  the  foils  of  the  Ohio," 
is  valid  so  far  as  commercial  intercourse  may  be 
carried  on  between  parts  of  said  state,  by  citizens 
thereof.  Baniabg  t.  aiate,  81-450,  *6S.  (r.  B.  S. 
•8L  6061,) 

6247.  State  and  federal  aathorlt?.  Tn 

cases  of  concurrent  authority,  where  laws  of 
state  and  of  vnio-.i  are  in  direct  and  manifest  col- 
lision on  same  subject,  those  of  the  nnvm,  being 
supreme  law  of  land,  are  paramount  authority, 
and  state  laws,  so  far,  but  so  far  only,  as  such 
incompatibility,  exists,  must  yield.  Pnman  y. 
Bobinaooj  7-321,  *55. 

6848.  Words  "public  officer,"  in  sec.  29,  p. 
34  (2  B.  S.  '52),  vere  intended  to  apply  to  the 
officers  of  Btate  only,  and  not  to  those  of  U.  S. 
fd, 

6249.  War.  President  of  the  United  States 
has  the  right  to  govern,  through  his  military 
officers,  by  martial  law,  when  and  where  civil 

gwer  of  United  States  is  susjwnded  by  force, 
all  other  times  and  places,  civil  excludcfl  mar^ 
tial  law.    GHffin  v.  Wilemc,  21-370,  '63.  ' 

6250.  The  war  making  power  Is,  bv  con- 
stitution, vested  In  congress.  President  has  no 
power  to  declare  war  or  conclude  peace,  except 
as  he  may  be  empowered  by  congress.  Paiau  T. 
Bomrt,  85-124,  71. 

6251.  Same.  The  existence  of  war  and  re- 
storation of  peace  are  to  be  determined  by  po- 
litical department  of  eoTemment,  and  ^t  such 
determination  is  binding  and  conclusive  upon 
courts.  Id, 

6252.  Power  of  congress.  Confiscation  act 
of  July  27,  '62,  is  constitutional,  within  powers 
conferred  on  congress.  Khoe/d  v.  Williams,  80- 
1,  '68,  and  is  binding  on  state  and  fedral  courts. 

Jd. 

6858.  A«t  of  confess.  Warrant  on  a  reqni- 
sttlOBa  Act  requiring  an  officer,  making  an  ar- 
rest under  a  warrant  issued  by  governor,  on  a 
requisition  to  take  prisoner  before  nearest  judge 
for  indentification,  is  constitutional.  Act  of  con- 
gress does  not  cover  it,  Robinson  v.  Flanden,  20- 
10,  '67.   Cf.  24-O09. 

6254.  Neither  state  nor  general  government 
can  tax  legitimate  machinery  or  agencies  em- 
ployed by  other  in  exercise  of  its  governmental 
powers  and  functions.    State  y.  Oarton,  82-1,  *69. 

6856.  Congress  can  not  tax  official  bonds 
given  to  a  state  by  its  officers.  Id. 

6256.  Legblatore.  Constitution  gives  to 
general  assembly  a  ^neral  power  and  authority 
to  pass  any  law  within  ordinary  functions  of 
legislation,  if  not  delegated  to  federal  govern- 
ment or  prohibited  by  state  constitution.  L.  M. 
&B.R.CO.  V.  QeiatT,  84-185,  '70. 

68K7.  Sec  1  of  art.  8,  is  not  a  grant  of  spe- 
cial limited  and  enumerated  powers,  implying  a 
negative  of  all  others,  as  is  the  case  with  consti- 
tution of  U.  8.  The  l^islaUve  authority  of  this 
state  is  right  to  exercise  supreme  and  sovereign 
power,  subject  to  no  restriction  except  those  im- 
posed by  our  own  constitution,  by  federal  con- 
stitution, and  by  taws  and  treaties  made  under 
it   BeawAamp  v.  Slate,  6  Bit  299,  '42. 

68S8.  Subject  to  ordinance  of  congress  of 
1787  for  government  of  northwestern  territory. 
Dot  T.  Dmujlan,  8  Blf.  1%  '46. 

6869.  (joanterfBlting.  U.  S.  eoln.  State 


has  power  to  punish  for  counterfeiting  coin,  and 
for  offenses  against  currency.   Such  power  is  not 

f ranted  exclusively  to,  or  exercised  exclusiTely 
y,  U.  S.   Snoddy  Y.  Hotmrd,  51-411,  '75;  Simte 
V.  Moore,  6-436,  m    (tr.  K.  S.  '81,  2212.) 

6260.  Congress.  A  corporation  was  created 
by  and  under  laws  of  U.  8.,  by  an  act  of  con- 

f;re8s.  Congress  of  U.  8.,  in  so  far  as  it  legis- 
ates  for  government,  has  neither  right  nor  power 
to  meorporate  a  private  corporation ;  bnt^  as  a 
local  legislature  of  District  of  Columbia,  it  has 
power  and  authority  to  incorporate  a  private- 
corporatiou.  Daly  v.  NacL  A  As.  Cb.,  64-1,  TS. 
{t..  fe.  S.  '81,  3765.) 

6261.  Congress  of  V.  S.  can  nok  coatrol 
rights  of  parties  in  introduction  or  weight  oi  evi- 
dence in  a  state  court,  in  a  ease  pnrelv  under 
state  laws.    WaUnoit  v.  Oanens,  84-^34,  ^0. 

6262.  State  courts.  Federal  Jarlsdletton. 
A  state  court  has  no  authority  to  set  aside  a  de- 
cision of  roister  and  receiver  of  a  U.  S.  land 
office,  respecting  a  pre-emption  right  to  public- 
land,  for  mereerrorof  opinion.  Steuorf  V.  rtoyaa, 
6  Blf.  354, '42. 

6263.  L^I  tender.    Supreme  court 
United  States  has  jurisdiction  on  writ  of  error  to 
state  courts,  in  casee  involving  enforcement  of 
1^1  tender  act   Clltmftmaa  t.  MatUn^  M-380^ 
'7§. 

IT.  Lei^datlTe  Antborily  Qcnenlljr. 

6264.  The  constitution  of  states  in  relatiOD 
to  acts  of  legislature,  is  supreme  law  of  state; 
and  in  case  of  conflict,  acts  most  yield,  as  being 
void.   Bitx  v.  Sale,  7-332,  '55. 

6265.  Where  such  compatibility  Is  in  ques- 
tion, courts  must  determine  whether  tbey  can 
stand  together.  Id. 

6266.  The  duty  of  courts  to  give  construction 
to  laws,  and  to  declare  legislative  enactments 
void  or  inoperative  grows,  of  neceasitv,  out  of 
otlier  duty,  of  declaring  what  law  is.  Id.  Mam 
V.  Slate,  4-342,  '53. 

6266a>  If  two  provisions  of  constitaUon  ar» 
irreconcilably  repugnant,  that  which  is  last  in 
order  of  time  and  local  position  shall  be  pre- 
ferred. Quick  V.  WhitemOer  TJj.,  7-570,  '56.  Cf. 
Spencer  v.  Stale,  5-41,  *54. 

6266b.  Court  should  decide  in  favor  of  con- 
stitutionality of  a  statute,  unless  there  be  no 
doubt  of  its  unconstttutionality.  State  v.  Oooper, 
5  Blf.  25V39.   Cf.  84-185. 

6867.  The  right  of  a  state  to  exact  teze» 
from  citizen,  ana  duty  of  latter  to  respond,  do 
not  depend  upon  contract;  legislature  ^vemsas 
to  amount  and  manner  in  which  citizen  shall  ■ 
contribute,  subject  only  to  fundamental  law. 
DePituw  V.  City  New  Albanv.  22-204,  '64. 

6268.  Adjoint resolation"t8rec<^isedb]r 
our  constitution  as  a  means  by  which  some  acts 
may  be  authoritatively  performed  by  legislaturb 
Sale  V.  Bailey,  16-46,  '61. 

6269.  Legislature  has  power,  hy  joint  reeola- 
tion,  to  direct  secretary  of  state  as  to  a  proper 
discharge  of  his  duty.  Id. 

6270.  While  courts  can  not  shun  discussion 
of  constitutional  questions,  where  properly  pre- 
sented, they  will  not  go  out  of  way  to  find  such 
topics,  nor  seek  to  draw  in  such  weighty  matters 
collaterally,  or  on  trivial  occasions.  Hootier  v. 
Wood,  0-286,  '57. 

6271.  ConstmetloB  of.  Fundamental  law 
should  becons^e!  strictly;  yet  it,  in  applyii^ 
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asnal  rules  of  constnictton,  doubt  exists  whether 
or  not  on  enactment  is  in  consonance  with  it, 
doabt  should  be  Bolved  in  farorof  twislature. 
Bd.  Corn's  Allen  Q>.  v.  I^hen,  22-491,%4:  JUed 
T.Stoe.  12-641, '59. 

•873.  Constitutions  are  to  r«colT6  n  strict 
Mostniction,  and  legislative  acts  are  to  be  lib- 
mllj  construed.  L.  M.  &  B.  R.  Co.  v.  Geiger, 
84-185,  '70. 

6278.  Bales  for  the  eonstrnctlon  of  eon- 
StHatlons.  CI  L.M.&B.R.  Oo.  v.  GeiQer,S4~m. 

6S74.  Uneertainty.  An  act  of  legislature, 
inlj  passed  and  approved  by  governor,  is  not  to 
bedeclared  invalid,  iinleBs  it  be  clearly,  palpably 
indplainly inconflictwithconstitution.  woetck 
V.  Shle,  42-647,  '73. 

827 Unless  it  be  clearly  in  conflict  with  the 
constitution.    Sroun  v.  Buian,  24-194,  '66. 

6276.  Unless  it  be  clearly  subversive  of  the 
constitution.  Maae  v.  'Skate,  4-^2,  '63.  The  judi* 
ciary  will  reconcile  them  if  possible.  ACaue  v. 
SttU,»mjra. 

6277.  Police  resnlatlon.  The  act  of  March 
29, 79,  re<iairing  ennneers  to  sound  whistle  on 
approaching  public  Highways,  is  a  police  regu- 
latioo,  clearly  within  scope  of  legislative  author- 
ity, and  is  constitutional.  P.  C.  A  SI  L.  B.  0>. 
T.  ^r«»i»,  «7-t5, 79.   (ff.  R.  a  *81,  4020.) 

6278.  Police  regrnlfttloBS.  State  may  make 
police  regulations,  and  pass  necessary  laws  not  in- 
vadiw  province  of  U.  S.  Fry  v.  Slaie,  e*-652,'78. 

6279.  RaUrmd  ticket.  Act  of  March  9,  '75, 
"regulating  issuing  and  talcing  up  of  tickets  and 
coupons,  by  common  carriers, '  etc.,  is  constitu- 
tkmaL   Id.   («.  R.  S.'81,  2904  to2911.) 

8880.  GoBStitiitlowdttT  of  law.  If  the  law 
is  ancoDstitutional,  courts  should  hold  It  void, 
bnt  upon  no  other  ground  can  it  be  disr^arded. 
P.a  &iS.L.  R.  Co.  V.  Brmm,  67-46,  '79. 

6281.  A  ministerial  officer  can  not  justify 
uder  an  nnconstltntional  law.  Sumner  v. 
Btder,  50-341,  '76. 

6282.  Home  for  friendless  women.  Act  of 
ftVj  86,  '78,  providing  that,  in  cities  where  is 
atabushed  a  home  for  friendless  women,  incoiv 
porated  in  state  taw,  all  fines,  etc.  collected  by, 
etc.,  for  breach  of  any  ordinance  of  such  city  in 
relation  to  prostitution,  etc.,  and  gaming,  etc., 
■hall  be  paid  over  to,  etc.,  for  benefit  of  such 
home  for  iriendless  women,  is  constitutional.  CSiy 
Wpoiti  V.  ItuTpolu  Home  for  FrimeUem  Women, 
58-215. '75.  (r.  R.  8.  '81:  6243  to  6245.) 

628S.  Prirate  eor|>o ration.  Such  home  is 
not  a  private  corporation,  and  roch  appropria- 
lioQ  is  not  for  a  private  purpose.  Id. 

8284.  Sec  26  of  act  for  incorporation  of  cities, 
praviding  modes  for  appraisement  of  land  for 
taxation,  is  constitutiouai.  Jonea  v.  CHttf  Colum- 
4«t,  62-421,  '78.  (it.  B.  S.  '81,  3263.) 

8285.  Bnlldln;  assooUtton.  Act  of  March 
V&7,(1  O.ft  H.273,)forincorporation  andcon- 
tinunce  of  building,  loan-fund  and  savings  as- 
•ociaHons,  was  consistent  with  the  constitution. 
MtUrngklm  v.atM,B.L.AS.At».  08-264,  '78. 

6288.  So  also,  sec  8,  act  of  ManOi  11,  75, 
providing  that  '*  no  premiums,  fines,  or  interest 
on  Hich  premiums  that  may  accrue  to  "  such  a»- 
sodations"  shall  be  deemed  usurious."  Id.  {v. 
S.a'81.  3414.) 

6287.  Under  the  act  of  May  12,  '69,  a  tax  was 
wted  and  collected  in  Tippecanoe  county,  in  aid 
^  Lafayette,  Mnnde  am  Bloomington  R.  R. 
^^■npany,  dnring  yean  71, 72  and  72.  Com- 
■unonen  td  coun^  suhBCnbed  and  paid  for 


6,810  shares  of  stock,  and  said  company  issued 
to  county,  certificates  of  stock  therefor.  Decem- 
ber 17,  '72,  another  act  was  passed,  requiring  the 
B.  R  companies  to  issue  stock,  paid  for  by  taxes 
voted  in  aid  of  railroads,  to  taxpayers,  and  to- 
issue  unclaimed  stock  for  benent  of  common 
school  fund.  County  commissioners  claimed  to 
own  stock  BO  held,  and  paid  for  by  them  by 
money  raised  from  taxes  so  collected  under  for- 
mer act.  Said  R.  R.  company  andcounty  treas- 
urer claimed  that  such  stock  should  pass  to  and  be- 
owned  by  taxpayers,  etc.,  under  latter  act. 
Question  is  in  regard  to  constitutionality  of 
latter  act.  It  is  claimed  that  latter  act  is  un- 
constitutional, for  the  reason  that  it  takes  prop- 
erty (stock),  which  has  been  vested  in  board  of 
commissioners  by  authority  of  law,  and  trans- 
fers ownership  to  aootiier.  Hcid;  if  board  of 
commissioners  was  an  ordinary  private  copora- 
tion,  latter  act,  for  reason  given,  would  be  un- 
constitutional ;  but  as  board  is  a  public  corpo- 
ration, its  property  held  for  public  use  may  be 
fw  transferred,  and  act  is  constitutional.  Luea» 
V.  Bd.  Corn's  Tippecanoe  Co.,  44-524,  '73. 

6288.  Corporations.  Section  7,  article  1,  of 
(old)  constitution,  that  no  man's  property  shall 
be  taken  for  public  use  without  consent  of  his 
representatives,  etc.,  does  not  prohibit  a  judg- 
ment of  seizure  of  a  corporation's  franchise  for 
a  violation  of  charter.  iSaie  Bank  v.  Staler  1  Btf. 
267,  '23. 

6289.  Quo  warranio.  Section  12,  article  1,  of 
(old)  constitution,  that  no  person  shall  be  put 
to  answer  any  criminal  charge,  but  by  present- 
ment, indictment  or  impeachment,  does  not  pro- 
hibit a  quo  warranto  iniotmatioa ;  this  proceed- 
ing t>eing  criminal  only  in  name  and  lorm,  in 
nature  purely  civil.  ^aU  Stmt  T.  State,  1  BIf. 
267,  '23. 

0290.  Bank  of  Tlflcennes.  Article  10,  of  the 
(old)  constitution,  providing  that  bank  of  Vin- 
cennes  shall  be  considered  as  an  incorporated 
bank,  according  to  tenor  of  its  cliarter,  gives  it 
no  new  powers  or  privileges,  but  only  continues 
its  existence  under  state  government  with  same 
powers  and  privil^ies.  State  Bank  v.  iSate,  1  Blf. 
267,  '23. 

0291.  See.  8  of  art.  9,  (old)  constitution,, 
applies  only  to  breaches  of  the  criminal  law, 
properly  so  called.  OouneU  oj  Indianapolis  v. 
JPairehild,  1-315,  '48.  (This  clause  requires  all 
fines  assessed  for  any  "breach  of  the  penal  lam" 
shall  be  applied  to  county  seminaries.) 

0898.  Duty  of  courts,  in  eewAmlBr  the  em-' 
stitntlon,  is  simply  to  declare  what  the  oonsti- 
tution  has  said.  Oreeneattk  TatmAip,  Ptttium  Co., 
V.  Blaek,  6-667,  '64. 

0293.  Constitutional  provisions  should  be 
construed  strictly.    WoleoU  v.  Wigton,  7-44.  '66. 

0294.  To  hold  invalid  a  Statute  of  a  sister 
state^  on  ground  of  supposed  conflict  with  con- 
stitution of  such  state,  would  require  a  case  free 
from  doubt    Aysn  v.  Valandingham,  7-416,  '56. 
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L  Jlbbrerlatloiut. 

See  Abbreviatioiu. 

6S95.  Tbe  court  sitting  as  a  Jury,  may  In- 
fer  from  tbe  &ee  of  a  note  payable  at  "the 

br.  at  Fort  Warne  of  tbe  bk.  of  the  state  of 
Indiana,*'  that  it  was  payable  at  the  **  branch 

at  Fort  Wayne  of  the  bank  of  the  state  of  Indi- 
ana."   mier  v.  Fbicen^,  16-410,  '61. 

6296.  The  word  "  but "  is  a  disjunctive  and  ad- 
versative. It  opposes  one  case  to  another.  Gil- 
bert v.  tTe/scA,  51^91, '75. 

6207.  "Ind,"  Ckjurts  and  juries  of  this  .ttate 
may  well  know,  from  their  eeoeral  information, 
that  the  abbreviation  '*Ind."  as  applied  to  a 
place,  means  Indiana.  Bwrougkt  v.  Wi^n,  59- 
536,  77. 

629R.  "C.  0.  D."  These  letten  have  acquired 
such  a  fixed  and  determinate  meanine,  that  courts 
and  juries  will  readily  understand  what  ig  meant 
thereby.  If  meaning  is  not  clear,  proper  prac- 
tice iu  for  a  motion  to  make  more  certain.  U.  S. 
Ex.  Co.  V.  Keefer,  69-263,  '77. 

II.  Vordg  and  Expresrions. 

6299.  Dnt;  of  eonrt.  A  party  has  a  rl^ht 
to  the  decision  of  the  court  as  to  meaning  of  a 
statute  applicable  to  his  case,  independently  of 
a  declaratory  act  on  subject  paseea  whilst  suit 
was  pending.    Stcphenmn  v.  Doe,8  BIf.  509,  '47. 

6300.  A  sold  a  stock  of  goods  to  B  and  rep- 
resented and  guaranteed  that  the  stock  would  in- 
ventory at  **  wholesale  prices,*'  etc.,  a  certain 
amount.  Helil;  he  meant  wholesale  prices  at 
which  he  had  purchased  them,  and  it  was  not  error 
to  refuse  evidence  of  value  of  stock  at "  whole- 
sale prices  "  at  time  of  sale.  Dodge  v.  Dunham. 
41-186,  '72. 

6801.  An  agreement  by  which  A  agreed  to 
take  entire  stock  in  trade  of  a  firm,  also  all  ac 
counts  due  firm,  and  pay  all  debts,  carried  with 
it  all  such  accounts  as  were  due  firm,  in  their 
r^lar  course  of  dealing.  Heron  v.  Saucer,  18- 
148,  '59. 

6802.  Deftnltion  of  certain  words  in  the 
statute  (2  G.  &  H.  336,  sec.  797)  apply  only  in 
constniction  of  statutes,  and  not  of  WlHSOr  prl- 
Tate  Instmments.  Caie  v.  Ontiwr,  80-292,^68. 
(v.  R.  S.  '81,1285.) 

680«.  See.  Il,act52.  Told.  Sec.  11  of  act 
'52  (2  K.  8.  76,  601),  shall  be  construed  as  fol- 
lows ;  "  Every  contract,  sale,  or  conveiyance  of 
any  [person,  while  of  unsound  mind,  shall  be 
void,  if  person  shall  have  been  so  judicially  de- 
clared and  under  guardianship,  and  voidable,  if 
not  so  declared."  Freed  v.  Broum,  ^oSiO, '76; 
6^x»«.se  V.  H»/tmn,  19-30,  '62.  (v.  R.  S.  '81,  2554.) 

6804.  Told.  Word  "void"  is  frequently  care- 
lessly used  for  "voidable,"  as  meaning  of  the 
sentences  or  contracts  in  which  it  is  useo  clearly 
show.  Ameriean  Im.  Co.  r.  HetUty,  60-515,  78 ; 
Weaver  v.  Ouyer,  59-195-200,  77. 

6805.  Sec.  777  of  code  authorizing  "any 
court  of  record*'  to  suspend  an  attorney, 
means  any  court  having  mrt«tJietion.  Matller  v. 
Scftaffner,  68-245,  '76.    (r.  R.  S.  '81,  973.) 

6306.  A  will  read :  "  Should  one  or  more  of 
the  said  children  •  •  •  die  during  his,  her  or 
their  majority,  the  share  of  such  child  or  child- 
ren so  dying  •  *  •  •  then  shall  revert  to,"  etc. 
Held;  owing  to  evident  intention  of  testator, 
word  "mniortty"  shonid  rMul  **  minority i** 
•or  ite  equivalent.   Slaa  v.  Joyce,  48-310,  '74. 


6807.  Time  was  given  "  till  the  next  term  ** 

of  court,  in  which  to  file  bill.  Held;  it  could 
not  be  filed  during  any  of  next  term.  DeHaren 
V.  DeHaven,  4«-2'J6,  '74. 

6808.  Term  "testimony"  is  not  synonymous 
with  term  ''evidence."  BrieU^  v.  Wegh^  71- 
497,  '80. 

6808a.  Word  "  endorsement,"  as  applied  to  a 
note,  necessarily  implies  a  writing  on  back  of 
note.    if.  &M.Q.R.  Co.  v.  Keasinger,  66-549,  '79. 

6809.  Sec.  798,  of  the  code,  that  words 
importing  the  slnfolar  number  only,  may 
also  be  applied  to  the  plural  of  persons  and 
things,"  is  applicable  only  to  words  of  a  stat- 
ute or  instrument,  when  plain  and  evident  sense 
and  meaning  of  words,  to  be  derived  from  con- 
text, render  such  a  construction  necessary  to 
^ive  effect  to  intention  of  makers  of  statute  or 
instrument.  Oomotw  v.  Bd.  Com'g  I^ke  Co.,  89- 
06,  '72.    (r.  R.  S.'81,  1286.) 

6810.  In  sec-  66,  2  6.  A  H.  454,  word  term 
is  used  as  svnonym  of  word  time.  Ex  Parie  Oif- 
/ord,  29-106,  '67. 

6811*  A  court  may,  without  the  aid  of  wit- 
nesses, ascertain  the  meaning  of  ordinary  words 
in  a  written  contract,  as  "  feeding,"  in  acontract 
for  sale  of  cattle.    Lomy  v.  Megee,  52-107,  '75. 

6812.  A  contract  for  delivery  of  "hogs,"  to 
be  paid  for  at  a  certain  price  per  hundred  pounds 
"net,"  was  A«W,  in  absence  of  any  explanatory 
evidence,  to  mean  dead  hogs,  without  blood, 
hair,  or  entrails,  ready  for  cutting  up.  fFitteon 
V.  CuOmtatm,  7-195,  '55. 

6812a.  The  word**  contraet,"  as  used  in  sec- 
tion 23  of  act  to  authorize  and  regulate  business 
of  general  banking  (Acts,  '55,  p.  391 ),  which  pro- 
vide that  "contracte  made  by  such  association 
and  bills,"  ete.,  "shall  be  signed  by  the  presi- 
dent or  vice-president,  and  cashier  thereof,"  is 
employed  in  a  limited  sense,  and  does  not  in- 
clude a  contract  of  indorseibent  of  a  note,  which 
may,  according  to  usage  of  banks,  he  made  by 
cashier  or  president  alone.  JonetY.  Haa^w,  17— 
550,  >61 ;  AUimm  v.  HvbbeU,  id.  559  ;  21-90. 

6818.  •*  By,  on  or  belbre.**  A  contract  for 
sate  and  conveyance  of  land, providing  thatfirst 
payment  of  purchase-money  should  be  made  "  by 
the  first  day  of  August,"  is  complied  with  by  an 
offer  to  pay  on  Slstday  of  July,  language  quoted 
being  equivalent  to  "  on  or  before,'  ete.  ^aa-ker 
V.  McAUiMer,  14-12,  '59. 

6814.  Also,  when  money  was  to  be  paid  onor 
b^ore  first  of  May,  '34,  and  money  was  tendered 
and  deed  demanded  on  29(&  ef  April,  '34.  Barbee 
V.  Inman,  4  Blf.  420,  '37. 

6815.  Instructions  in  regard  to  adverse  pos- 
session that  use  must  have  been  "unlater- 
mpted"  for  twenty  years,  means  "cOBtinnoos." 
Davidson  v.  yieholaon,  69-411,  '77. 

6816.  Constractlon  of  ''hereafter."  See 
McOool  V.  Slaie,  7-378,  '56. 

6817.  The  words  "heretofore"  and  "here- 
after," have  reference  to  present,  one  denoting 
time  after  and  other  time  before  the  present, 
and  when  used  in  respect  to  an  act  of  legislature, 
refers  to  time  of  taking  eflect  of  acU  EvansvilU, 
etc.,  R.  Co.  V.  Barbee,  69-592,  '77. 

6818.  "Heretofore."  Construction.  An  in- 
dorsement upon  a  deed,  conveying  an  interest 
in  a  patent  right,  executed  subsequent  to  an- 
other deed,  both  of  whicli  were  executed  in  con- 
sideration of  deeds  conveying  lands,  was  as  fol- 
lows: "All  writings  and  papers  heretofore 
executed  between  the  undersigned  concerning 
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And  toDching  the  within  patent  right,  Are  re- 
scinded and  annulled."  Held;  rescission  ap- 
plied to  and  incladed  not  only  prior  deeds  con- 
-v^i^  interests  in  the  ]Mtent  r^t,  but  also 
deeds  conveying  lands.  Free  t.  JKaM;  89-818, 
•72. 

CSI9*  Suse*  In  an  action  for  specific  per- 
formance of  agreement  to  rescind  ana  for  the  re- 
conveyance of  lands,  conveyed  in  consideration 
of  prior  "  patentrright  deeds,"  defendant  can  not 
plead  "  that  the  intention  of  the  parties,  and 
terms  of  said  agreement,  did  not  extend  to  any 
conreyances  of  real  estate  theretofore  made  by 
plaintiff  to  defendant."  A  mistake  in  writing 
may  be  alleged,  proved  and  corrected,  but  a 
party  can  not  set  np  and  prove  mere  inten- 
tion of  parties,  or  one  of  them  to  a  written  con- 
tract, in  opposition  to  its  plain  meaning.  Snch 
mistakes  may i>e corrected  in  action, anabrought 
for  purpose,  or  in  other  actions  when  essential 
to  a  complete  Kmedy.  Free  v.  MeiJed,  8^18, 
'72. 

8820.  Word'^tntesUte,"  in  statute  of  de- 
scents, refers  to  property  and  not  to  decedent. 
Lhubay  V.  Lindaav,  47-283,  74. 

8831.  Term  "ae«Uioii,"  as  used  in  section 
354  of  practice  act,  is  used  in  sense  of  finding 
on  facts,  when  canse  is  tried  by  court.  Wilaon 
T.  Vanee,  S&-394,  '76;  OUnnger  T.  Ntbeker,  68- 
■401,  77.  («.  R  S.  '81,  561.) 

8822.  "Two  reddent  freehoMem  suraties" 
in  sec.  1,  act  March  14,  77,  means  rendent  free- 
holders of  state  and  not  simply  of  county.  Me- 
Comtek  V.  Bd.  Corn's  Jt^amm  Co.,  88-214,  79. 
<«.B.&'8l,  4246.) 

in.  Knles  and  Principles. 

8828.  The  written  words  in  body  of  check, 
^TwentT-one  and  thirtv-slx,  In  exduuge 

4o]]nn,*'  control  figures  ^'$2,186.00"  in  mar- 
gin, and  Bean  $21.86.  Nat.  BL  BadmiU  v. 
Second  Nat.  Sk.  LafayelU,  89-479,  '80. 

8824.  In  ascertaining  amonnt  of  a  note, 
weitls  Ib  the  body,  not  toe  fliinires  in  the  mai^ 
gin,  should  govern.  Mean  v.  Oraham,  8  BIf. 
144,  '46. 

8S26.  Onns.  Action  upon  a  contract.  De- 
fendant pleaded,  as  payment,  a  series  of 
eelpts,  given  onsame  account,  last  of  which  was 
as  follows:  "Beceived  of  M.,  in  various  pay- 
ments, at  this  date,  on  account  of,  etc,  the  snm 
of,"  etc.  Dated,  and  signed  K.  Had;  upon  con- 
stmction  of  language  of  the  receipt,  that  it  is 
not  to  be  considered,  taken  by  itself,  as  embrac- 
ing all  payments  made  up  to  its  date;  but  that 
burden  was  upon  plaintiff  to  show  that  it  was  so 
intended.    Moorev.  Kor^,  11-341,  '58. 

8828*  Terms  of  a  written  instrument  must  be 
nnderstood  in  thefar  plain,  ordinair,  popnlar 
sense,  unless  they  have,  ^erally  in  respect  to 
the  subject-matter,  acquired  a  peculiar  sense, 
distinct  from  popular  sense ;  or  unless  contract 
shows  in  particular  instance,  in  order  to  effect- 
uate immediate  intention  of  parties,  they  must 
be  understood  in  some  other  andpeculiar  sense. 
JMmdy.PUeaim,  61-426, '76; £!r/.<£a&X.& 
<h.  V.  Meedt.  11-273,  '58. 

8SS8a«  Propositions,  when  accepted,  are  to 
have  force  and  effect  which  partv  accepting  knew 
partr  midcing  them  inteaded  they  should  have. 
BidSe  T.  BaSi,  28-16,  '64. 

10 


8827.  The  rirht  of  a  wMow  in  estate  of  her 
deceased  husband  is  determined  by  law  at  time 
of  death  of  her  husband.  Leib  v.  WUtoti,  61- 
650,  '75. 

6828.  When  words  of  statute  are  suscept- 
ible of  two  different  senses,  court  will  adopt 
that  sense  which  will  not  lead  to  an  absurdity. 
Mayor  JeffertmivilU  v.  Weam,  6-547,  '54. 

6829.  Description.  In  an  action  to  recover 
real  estate,  complaint  was  in  two  paragraphs ; 
one  described  the  land  in  general  terms ;  other, 
with  words  of  a  particular  description.  Each 
professed  to  describe  same  tract.  The  descrip- 
tions were  inconsistent  and  could  not  stand  to- 
gether. Hddi  the jparticnhird^riptlOR  most 
^rem.  Words  ol particular  description  will 
control  more  general  terms  of  description.  Ihm 
V.  aarrett,  88-96,  '71.  Ct  Omio  v.  Aldridge,  27- 
294,  '66. 

6880.  The  statute  enters  Into  every  mort- 
gage made  under  itjunless  terms  of  contract 
exclude  it.   Hmt  v.  Marding,  11-246,  '68. 

8881.  Lex  loel.  A  eontraet  dated  at  Berne 
will  not  be  presumed  to  have  been  executed  out 
of  state.  Farhni  v.  Bamtee,  19-400,  '62. 

8882.  Even  if  executed  without  state,  if  en* 
forced  here,  our  laws  will  famish  rule  of  de- 
cision, unless,  in  some  instances,  a  different  rule 
or  law  is  pleaded.  Id. 

6888.  Bills,  etc.,  must  be  governed  by  law  of 

?lace  where  executed.  J&ufmAoff  v.  Oat^, 
8-149.  '62. 

6884.  A  complaint  which  shows  that  a  note 
and  its  indorsements  were  made  in  anotlier  stat^ 
should  also  set  forth  laws  of  that  state,  govern- 
ing transfer  of  such  note,  because  this  court  will 
not  presume  that  laws  of  another  state  are  simi- 
lar to  those  of  Indiana,  but  will  presume  that 
common  law  prevails  in  such  other  state.  Jlf«7i- 
denhatt  v.  Qaidy,  18-149,  '62. 

6886.  The  uw.  as  to  penalties  and  costs,  of 
time  rendering  jut^pnent  governs ;  hnt,  as  to  ob- 
ligation of  contracts,  the  law  of  its  date,  if  to 
be  executed  where  made,  generally  controls. 
Free  v.  Havorih,  19-404,  '62. 

6886.  The  opinion  of  le^latnre,  repeated- 
ly expressed  through  appraisement  laws,  ts  not 
without  Its  uses  to  our  own  courts,  in  aidii^ 
ttusm  to  come  to  correct  conclusions  as  to  what 
shall  be  deemed  adequacy  or  inadequacy  of  price. 
BeaUm  v.  S&feew,  4-m  '53.    Ct.  6-213. 

6887.  It  Is  not  ordinarily  the  fnnetlon  of 
the  legislature  to  interpret  statutes.  Such 
construction  is  not  binding  on  the  courts  as  to 
past  transactions,  but  only  as  to  future.  De* 
qaindre  v.  WiUiamt,  81-444,  '69. 

6888.  A  term  improperly  employed  in  a  writ- 
ten agreement  will  not  control  its  construction 
where  meaulng  of  the  parties  Is  palpable. 
Cbnes  v.  Vmtoadf^,  4-248,  '63. 

6889.  A  legal  instrument  must  be  construed 
according  to  meaning  of  Its  words,  by  irtui^ 
ever  name  the  Instrument  may  be  called.  /. 
N.&S.  R.Co.-v.OUy  Attica,  66-476,  '77. 

6840.  Monuments,  in  descriptions  of  lands, 
control'  measurements.  Smonian  v.  ThommoR, 
66-87,  76 ;  Oitg  EeeamiiU  v.  Page,  28-62S,  '64. 

6841.  An  estate  in  fee  given  by  one  clause  in 
a  will  may  be  cut  down  to  a  lue  estate  by  a 
subsequent  clause*  Of  two  irreconcilable 
clauses  the  latter  controls.  Perhaps  otherwise 
in  a  deed.   Cbnmwr  v.  Sriatger,  68-248,  '76. 
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0843*  In  construing  vUlfs  intention  of  testa- 
tor ia  sole  gnide,  and  words  mmt  be  held  to 
mean  what  he  InteDded  they  should  mean, 
without  a  perversion  of  their  plain  import.  Not 
80  with  deeds.   In  latter  the  inteotion  of  both 

rrties  must  be  considered.   King  t.  £ea,  5ft- 
,  77. 

6848.  In  a  contract  of  doubtful  meanins,  in-' 
terpretation  which  the  parties  themselvee  hare, 
by  their  conduct,  practically  given  their  con- 
tract, will  prevail.  Aimm  v.Har(K»,60-119,*77. 

0844.  inteeedeiitsofproiioiiBS.  Intention. 
There  ia  no  rule  of  l^al  or  grammatical  con- 
Ktraction,  which  necessarily  requires  a  pronoun 
shall  relate  to  last  noun  or  nouns  for  its  antece- 
dent. It  is  goremed  by  sense  and  meaning  in- 
tended-to  be  conveyed.  Steeple  t.  Downing,  90- 
478,  78. 

6845.  Contracts,  as  a  general  rule,  should  be 
ao  ooDstmed  aa  not  to  be  violation  of  lai^  nor 
against  public  policy.  BaUimort,  etc,  M.  Co.  v. 
mOelha,  77. 

6846.  Congtruetlon  of  retarn.  George  W. 
and  Ann  bis  wife,  were  made  defendants,  and 
summons  commanded  sheriff  to  summon  George 
W.,  and  Ann  W.,  his  wife.  Sheriff  returned  that 
he  had  served  it  upon  "Ann  W."  Return  must 
be  taken  to  mean  that  sheriff  had  served  process 
upon  Ann  W.,  who  was  wife  of  George  W.  Be- 
tnm  must  be  construed  to  meas  that  the  ser- 
Tlee  was  nade  apon  the  persM  ^edfled. 
JoAmm  T.  Pattenon,  S9-237,  79. 

IT.  HIsMllaiieou  Cases. 

6847.  Coatnet  Ito  a  lease.  A,  in  consider- 
ation of  $300  then  paid,  and  further  sum  of 
$2,834,  to  be  paid  in  1,  2  and  3  years,  agreed  to 
convey  to  B  certain  land ;  that  B  should  pay 
purcha^  money  with  ten  per  cent  interest; 
that  A  shall  convey  on  full  payment  being  made : 

that  ITB  bUed  to  pay  the  ftill  amoaiilat  the 
ezplratUm  of  th«  three  years,  then  A  was  to 

back  to  him  all  money  he  had  paid  with 
ten  per  cent,  interest.  A  having  right  to  retain 
an  amount  sufficient  to  pay  htm  reasonable  rents 
for,  and  taxes  on,  land  and  an  additional  SIDO. 
If  B  fails  to  pay  sufficient'  to  meet  rent  and 
taxes,  A  was  to  have  a  lien  on  crops  for  that 
amount  B  was  pnt  in  possession.  He  failed 
to  pay  advance  payment  of  $100,  whole  of  pur* 
ohase-moi^,  rents,  and  was  insolvent.  Action 
^  A  for  a  rescission  and  damages  and  possession. 
Sidd;  A  was  entitled  to  advance  payment  of 
the  ^00  and  further  annual  rent  and  taxes, 
with  a  lien  on  crops.  He  was  entitled  to  sue 
for  failure  to  pay  any  of  these.  No  demand 
was  needed  before  suit  for  $100.  JBbrton  v. 
Hum,  82-151,  '69. 

6848.  Contlnffont  eontraet.  A  and  B  were 
in  {lartnership  and  upon  dissolution  made  fol- 
lowing agreement:  If  A  makes  sale  of  the  im- 
provements of  the  C  fnmace,  for  $5,000,  $400  is 
agreed  upon  to  be  paid  B,  or  in  proportion  to 
whatever  the  sale  amounts  to  under  SOfOOO;  but 
in  case  the  works  are  started  again  and  prove 
a  SDccess,  will  still  entitle  htm  to  the  $400,  as 
agreed  upon ;  but  if  not  a  success,  fi  receives 
nothing.  Held;  a  sale  by  A  afier  an  nnsnccess- 
fol  attempt  to  o^rate  furnace  will  entitle  B  to 
recover  wnat  evidence  may  show  him  entitled 
to  recover.    MeKeman  v.  OoUina,  87-376,  71. 

6849.  Conditions  of  a  deed  stipulated  that 
^ntee  shonld  '^suitably  care  far  and  anrse" 


the  grantor  "  for  one  year."  Held;  grantee 
bound  to  furnish  necessary  care  and  nursing 
whether  in  sickness  or  in  health.  He  can  au^O 
■0  extra  cfearse  for  extra  services  fai  skk* 

■ess.   Sanden  v.  Saaden,  48-84,  74. 

6850.  Contract.  Time.  A  written  contract 
was  executed  Feb.  10,  '69,  whereby  B  purchased 
of  T.  &  T.  certain  water-wheels.  Former  was 
to  have  privil^re  of  using  and  trying  them.  T. 
&  T.  warranted  said  wheels  to  work  to  entire 
satisfaction  of  B.,  "and  if,  at  the  expiration  of 
thirty  days  from  the  time  they  are  put  in  and 
run,  they  do  not  act  to  the  entire  satisfaction  <tf 
B.,  after  running  them  thirty  days,  he  may  re* 
tarn  them.  *  *  •  The  said  wbeeU  are  war- 
ranted to  give  the  same  power,  under  any  bead 
of  water  as  the  Leffel  wheel.  This  warranty  and 
agreement  is  to  run  to  the  Ist  day  of  September, 
'69."  Held  ;  the  right  to  reject  and  return  ma- 
chine was  limited  to  thirty  days  after  commence- 
ment of  their  use,  and  did  not  extend  till  exinr' 
ation  of  warranty.   Sarim  T.  l%omfMmf  46-38^ 

6861.  Where  A  sold  his  interest  in  a  mtll» 
which  was  in  process  of  erection,  to  B,  a  joint 
owner,  and  it  was  agreed,  in  writing,  that  price 
should  be  ascertained  by  appraisers  selected  by 
parties,  mill  to  be  finished  by  parties  Jotntly 
and  to  be  appraised  "as  finished."  Held; 
contract  should  be  constmed  to  meaa  that 
appraisement  was  to  he  Hade  wtthont  watt- 
ing for  eompletton  of  the  nlll.  Lanky. 
16-75,  '61. 

6852.  A  farm  was  deeded  to  A.  Conditions 
of  deed  were  that  grantee  should  take  good  care 
of  grantor,  support  and  maintain  him  out  of 
the  proceeds  of  the  farm  during  his  life.  Ac- 
tion by  grantee,  for  support  etc.,  of  grantor. 
It  was  error  to  instruct  that  if  plaintiff  "  did 
care  for,  support  and  maintain  the  grantor 
with  and  out  of  his  own  means,  and  not  oat 
of  Uie  proceeds,  then  he  would  be  entitled  to 
recover  for  such  support  and  maintenance." 
As  he  is  entitled  to  recover  only  for  value  of 
sucA  material  used,  and  not  of  personal  services. 
Sanders  r.  Sanders,  48-84,  74. 

6858.  Constraetion.  A  sued  B  upon  a  writ- • 
ten  agreement  for  improving  an  alley.  Contract 
was  that  A  should  have  a  certain  sum  per  linear 
&>ot  from  each  owner,  according  to  extent  <f 
his  ownership  on  alley,  payable  on  completi«i 
of  work.  A  averred  performance ;  that  B,  who- 
was  a  signer  of  contract,  held  a  lease  for  tw» 
years  on  the  alley,  and  that  he  refused  to  pay. 
He^;  complaint  good.  B  then  answered,  denj^- 
ing  ownersnip,  and  a  demurrer  to  answer  was 
sustained.  Held  ;  not  necessary  for  A  to  allege 
and  prove  a  fee  simple  ownership;  that  B's  lease 
and  possession,  taken  in  connection  with  his  sig-- 
nature,  were  a  sufficient  ownership,  within  mean- 
ing of  contract  Jewett  v.  Siddtm,  6-455,  *57. 

6854.  Maintenance.  An  agreement  to  main- 
tain another  on  certain  lands,  during  her  natural 
life,  and  to  be  at  all  necessary  expense  for  her 
comfort  and  for  last  sickness,  does  not  bind  fiist 
party  to  furnish  such  maintenance  at  any  other- 
place,  than  on  land  mentioned,  and  as  long  at  a 
home  and  necessaries  are  willingly  offered  at. 
snch  place,  contract  is  not  broken.  Qraim  v. 
Chator.  65-559,  77. 

68a6.  Reform.  A  contract  will  not  be  re- 
formed when  complaint  prays  no  such  relief.  Id, 

6856.  CoMtmetlon.  Plaintiff  contracted 
with  defendant  to  deliver  to  him,  on  a  certain. 
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day,  40  li<^  veighing  on  an  average  180  pounds, 
at  a  certaio  j>rice  per  hundred  weight  On  that 
da^  plaintiff  tendered  to  the  defendant  40  ho0^ 
weigliing  on  an  average  196  pounds,  which  de- 
fendant refused.  Hda;  contract  must  be  coo- 
stmed  to  mean  that  hogs  should  not  average  less 
than  180  pounds;  and  defendant  was  liable  for 
breach  of  contract  Hmaton  v.  J(m«r,  6  Bit  89, 
•39. 

Ufi7.  Bi^ht  «f  possession.  A  mortgage  of 
chattels,  which  stipulated  that  "property  vests 
fai  Mortnyee  wfien  nor^agor  attempts  to 

ieflnmdT*  gives  to  mortgagee  right  to  pomaaion, 
in  event  that  mortgagor  attempted  to  defraud 
him,  by  some  act  having  a  tendency  to  defeat 
mortgage  aecnritv.  Title  passed  by  instrument 
SSdeaer  v.  BMs,  48-230,  '73. 

Contraet.  A  contracted  to  pay,  as  a 
donation,  a  certain  son  to  a  B.  B.  comnany : 
"iVovirferf,  that  said  railroad  be  locatea  and 
made  as  nearlT  as  practicable  on  the  grade  of  the 
Indianapolis  branch  of  the  TXew  Albany  and  Sa- 
lem railroad,  from  Indianapolis  to  Gosport 
making  Uooresville,  Brooklyn,  Centertoiu  and 
Paragon,  points."  Boad  was  so  constnictea  as  to 
make  towns  mentioned  points  on  its  tine,  but  on 
another  line  and  different  grade.  A  refused  to 
pay.  Sdd  ;  conatmctioo  of  road  "  on  the  grade  " 
mentioned  was  not  materiaL  OtdectoftSieeoii- 
tttioB  was  to  make  towns  mentioned  "  points  " 
on  road,  and  A  was  liable.  AwtAom  V.  Bteord, 
42-181,  '73. 

69fi9,  Contraet  forlease.  Lessees  of  the  tise 
of  water  to  run  a  mill  agreed  to  pay  rental,  and 
covenanted  "  to  deepen  the  race  at  the  mill,  to 
bring  it  to  the  depth  as  it  is  in  the  head-gate  at 
aaid  race,  with  a  gradual  descent  to  the  flume  of 
said  mill,  and  not  to  be  less  at  the  bottom  of  said 
nee  than  15}  feet"  After  several  other  stipu- 
lations it  was  further  agreed  that  lessees  eonld 

make  the  saM  race  wider  and  deeper  if 
ttey  see  proper."  Hdd;  lessees  were  com- 
pelled to  deepen  and  widen  race  to  the  certain 
extent  specified,  with  privily  of  making  it 
deeper  and  wider.    Coma  v  Dava,  88-292,  70. 

QwO.  A  covenant  by  a  tenant  t«  seed  to 
.  doTer^  each  year,  as  much  land  as  he  shonld 
break  up,  only  requires  him  to  sow  seed  upon 
ground  properly  prepared,  at  a  proper  season, 
and  to  do  what  he  can  to  secure  its  growth.  He 
is  not  responsible  ft>r  a  IkUare  on  account  of 
elements.    WaUen  v.  Hvlchint,  29-136,  '67.  ^ 

4881.  In  compromise  of  a  suit  of  A  against 
B  and  C,  B  agreed  to  pay  all  costs,  ''and  also 
the  fees  of  the  attom^s  of  A,  as  agreed  between 
bim  and  his  said  attorneys,  and  said  B  and  at- 
torn^ of  said  C."  Hdd;  B  was  not  bound  to 
pay  fees  of  attorneys  of  C.  Oiiy  New  AUbamy  v. 
SmfA,  16-215, '61. 

8M8.  a  and  B  covenanted  with  G  and  D  to 
famish  to  latter  "good  and  sufficient  pens, 
and  keep  them  In  repair,  for  feeding  all  the 
bogs"  that  covenantees  might  wish  to  feed  on 
slop,  to  be  furnished  by  covenantors.  They  asked 
instruction  that  they  were  bound  only  to  keep 
pens  In '^ordinary  repair."  if«M;  instruction 
correctly  refused.  JHoroan  v.  Stevtnaon,  6-169, 
»55. 

6868.  Constmctlon  of  a  contraet  for  grad- 
ing of  a  railroad  bed.  See  Irwin  v.  SmiOi,  72- 
m,  '80. 

6864.  A  mortgaged  certain  lands  to  secure  a 
certain  payment,  to  ob  paid  tomortoaeee^'nhen 
called     by  said  mortgagee}  and  the  mortga- 


gor does  not  agree  to  pay  the  above  to  no  [any] 
one  else,  except  said  mortgagee."  Mor^gor 
agrees  to  pay  said  sum  without  relief,  etc.  Had  ; 
if  mortgagee  dies  without  demanding  said 
money,  it  shall  be  construed  as  a  gift.  S^brdl 
V.  CoticA,  56-122,  '76. 

6866.  A  promise  to  pay  "six  months  after 
date, or  before,  Ifmadeontof"  certain  sales, 
is  an  absolute  promise  to  pay  in  six  months. 
The  condition  applies  to  a  payment  prior  thereto. 
Action  after  expiration  of  said  time.  Complaint 
need  not  allege  that  amount  had  been  made  ' 
out  of  the  sales.  TToffter  v.  TTootien,  64-164,  "i^ 

6866.  Lease.  A  leased  a  farm  to  B,  on 
shares,  "  and  the  said  B  is  to  move  fatto  the 
dwelling  house  now  occupied  by  C.*'  Htldi 
that  A  was  bound  to  furnish  B  a  house.  Jfar- 
goH  V.  Cft«8(er,  4-124,  '53. 

6867*  A  and  B  were  partners.  They  dis- 
solved. A  was  indebted  to  firm.  In  consider- 
ation of  sum  of  five  hundred  dollars,  etc.,  to  be 
drawn  out  of  assets,  and  in  consideration  that 
B  should  pay  all  firm  debts,  A  sold  and  con- 
veyed to  B  all  his  "  right,  title  and  interest  in 
and  to  all  and  the  several  assets  of  the  firm,  in- 
cluding money  on  hand,  notes,  books,  accounts, 
stock,  machinery  and  material."  "The  object 
of  which  is  the  withdrawal  of"  A  from  the  firm, 
"and  the  lalease  of"A  by  B  "from  any  and  all 
liabilities  on  account  thereoL"  If  B  shall  fully 
release  "  A,  "  in  accordance  with  the  provisions 
of  this  instrument,"  this  sale  shall  be  valid,  else 
to  be  void.  Held;  A  not  liable  on  said  indebt^ 
ness,  and  B  could  not  deduct  it  from  considera- 
tion to  be  paid  A.  Headlof  v.  S^elUmj  61-388,  '75. 

6868.  Sale  of  Interest  in  firm.  Indebted- 
ness of  partner.  Not  assets.  A,  B  and  C  were 
partners  in  a  firm  b^  name  of  A  &  B.  A  &  B 
sold  D  their  interest  in  all  assets  of  every  kind 
belonging  to  said  firm  of  A  &  B  and  appertain- 
ing to  aaid  partnership  business,  sud  interest  be- 
ing five«ixths  in  said  partnership.  They  sold 
all  their  interest  in  all  property,  of  every  kind 
and  description  belonging  to  said  firm,  also  all 
their  interest  in  all  notes  and  book  accounts  be- 
longing to  said  firm.  Held;  sale  did  not  trans- 
fer to  &,  as  assets  of  partnership,  any  interest  of 
A  &  B  in  accounts  due  from  them  as  partners,  to 
firm.  Held;  private  accounts  against  A  &  B,  in 
favor  of  firm  of  "  A  &  B  "  were  not  such  firm  as- 
sets as  would  pass  by  this  agreement,  to  D.  Has- 
aebaan  v.  BougUm,  62-252,  75. 

6869.  Descent.  Widow.  A  died  testate  di- 
vising  all  bis  property,  and  left  nothing  to  his 
heirs  oy  descent  After  paying  all  Ic^i  claims 
against  his  estate,  he  made  separate  bequests  or 
lega<^  to  his  widow,  and  each  of  his  children 
by  name ;  and  "  if  the  above  bequests  should  not 
exhanst  my  estate,  then  the  residue  to  be  divided 
equally  among  my  above  named  heirs."  There 
was  residue.  Held;  widow  was  entitled  to  a 
pro  raia  share  of  such  residue  as  one  of  above 
named  heirs."  f^fmutn  v.  Pinndextor,  63-401,  *76. 

6870.  Death  and  divorce.  "I  give  •  *  *  • 
to  my  daughter  Aggie,  one  thousand  dollars. 
It  is  not  to  be  paidto  her  as  long  as  she  re- 
mains the  wife  of  her  preseat  hasband,  but 
is  to  be  put  at  interest  by  my  executor,  and  the 
interest  paid  to  her  in  person.  If  her  husband 
dies  before  her,  it  is  then  to  be  paid  to  her.  If 
she  dies  before  her  said  husband,  then  it  is  to  go  to 
her  children,  if  any ;"  ete.  Aggie  was  dlvoreed 
fh>m  satd  husband,  and  re-married.   She  de- 
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"manded  amoantof  her  I^er-  Hdd;  she  was 
entitled  thereto.    OUbert  t.  Welaeh,  61-491,  '75. 

6871.  Terms.  Parties  to.  An  instruction 
that  "  You  look  alone  to  the  vritten  contract 

■for  the  terms  of  that  contract ;  as  to  who  exe- 
cuted the  contract  von  are  to  look  to  all  the  evi- 

-dence;  but  when  the  contract  purports  to  have 
been  executed  by  a  party,  the  presumption  is, 
that  he  did  so,  although  it  may  be  by  attorney," 

.  is  correct.   Tamer  t.  Gatnpbett,  69-279,  '77.  ' 

6872.  A  deed  to  a  railroad  company  read  as 
.follows :  "  Said  company  to  make  a  good  fence 
-along  their  road-w^  on  said  premises,  within 
a  reasonable  time  after  the  completion  of  their 
railway."    Should  be  construed  as  follows: 

after  tlie  completion  of  tlielr  railway  on  or 
across  the  premises  thron^fa  which  f  ne  said 
road  shflii  ran/'  and  not  "  its  completion  to  its 
terminus."  Baltimore,  dc,  B.  Oo.y.  ifeC?d&in, 
69-440  *77. 

687lf.  ConreyancetoA^^andherhelrsfbr- 

■^VWf**  with  an  expressed  condition  that  said  A 
■*'take  a  life  estate  •  •  with  remainder  to  the 
lieirs  of  A,  *  *  *  and  that  B  shall  inherit  as 
lyae  of  the  heirs  of  A,"  creates  in  A  an  estate  in 
fee.  HtiU  V.  Beab,  88-26,  '64.  A  reconveyance  by 
.A  to  the  grantor  passed  the  fee.  Id. 

6874.  Title  bond,  with  covenant,  to  "S,  her 
lifetime,  and  after  her  death  to  her  heirs 
A^rerer/'  is  construed  by  rule  in  Shelley's  case. 
.SmaU  V.  Hoidand,  14-^92,  '60. 

6875.  Devise  to  A  and  B  "all  my  lands  *  * 
for  and  during  the  term  of  their  natural  life, 
and  after  their  decease  to  their  ehlldren.  the 
heirs  of  their  bodies,  forever,*'  creates  in  A 
and  B  estates  for  life.  Shelley's  case  does  not 
^appl};.  jDoev. /(uiman,  6-283, '64.  The  anthority 
•01  this  case  is  ovemUea.   See  Kxrtgv.  Eta,  56-1, 

'77. 

6876.  Conveyance  to  A  "dorlnff  her  natural 
life,  and  to  her  children  and  their  asslfrns 
forever, "  creates  in  A  a  life  estate  only.  Sot' 
dm  V.  Gaiewood,  1-107,  '48.   Case  overruled.  See 

V.  Jiea,  supra. 

6877.  Who  can  take.  Deed,  conveying  to  A 
**and  her  children,"  was  executed  in  April, 
and  a  child  of  A  was  bom  in  December  of  same 
year.    Held;  such  child  was  in  being  and  takes 
-as  grantee  in  such  deed.  Kmg  v.  Baa,  66-1,  '77. 

A,  and  her  children  In  being,  take  as  tenants 
in  common.  Those  begotten  after  do  not  take. 
Jd. 

6878.  In  a  trust-deed  nnbom  ehlldren  may 
^^be  jHTOvided  for,  when  there  is  a  trustee.  Id. 

6879.  A  deed  conveying  certain  real  estate  to 
■■A  husband,  to  be  held  for  and  during  his  nat- 
ural life,  and  to  his  wife,  if  she  be  living  at  time 
of  husband's  death,  and  to  her  heirs  ana  assigns 
in  fee;  and  if  she  be  not  living  at  time  of  death 
"of  her  husband,  then  to  heirs  and  assigns  of  hus- 
'foand,  gives  to  husband  an  estate  for  life,  and  if 

■  husband  survives,  gives  to  him  an  estate  in  fee; 
if  wife  survives,  gives  to  her  an  estate  in  fee.  Oot' 

■  son  V.  MeCaaHn,  60-334,  *7S.  Ct  Prior  v.  Qnaeh- 

■  aibmh,  29-475, '68. 

6880.  A  eonveyanceto  "A  daring  her  life, 
in  remainder  to  the  Issae  of  her  biody,  their 
faeits  and  assigns  forever,"  vests  a  fee-simple  in- 
terest in  lands  conveyed.  King  v.  Bea,  66-1,  '77. 

6881.  Lawfkil  issae.  A  devise  to  M  "  for  and 
during  his  natural  life,  and  after  his  decease 
*  *  the  same  in  fee  to  the  lawfhl  issue  of  M," 
creates  in  M  a  fee«mple.  Chuualea  v.  Barton, 
46-2Mi'78. 


6888.  Heirs  of  her  bodr.  Conveyance  to  W, 
"  her  lifls  time,  and  after  herdeath  todesceac 
to  the  heirs  of  her  body,"  *  •  •  creates  an  es- 
tate in  fee  in  W.  Andrttn  v.  Spuriin,  86-262,  '71. 

6388.  Conveyance  to  A  "  aud  the  heirs  of 
her  body  by  "  B,  her  husband,  grants  an  estate 
in  fee  to  A.    Thoton  v.  LaRom,  27-484,  '67. 

6884.  A  devise  to  M  f![»r  her  use  and  bene* 
fit  daring  her  lifetime,  then  to  her  heirs  and 
assigns*  creates  an  estate  in  fee  in  M.  Sicelpff  v. 
BedvUm,  S6-251,  '66. 

6886.  All  parts  of  a  will  are  to  be  construed 
t(^ther  and  in  relation  to  each  other,  and  so  as, 
if  possible,  to  form  one  consistent  whole,  and 
that  words  and  limitations  may  be  transposed, 
supplied  or  rejected  when  warranted  by  the 
immediate  context  or  general  scheme  of  the 
will,  but  not  merely  on  conjectural  hypoth- 
esis of  testator's  latentkHif  however  reaaon- 
able,  in  opposition  to  plun  and  obvious  sense  of 
language.  Such  a  construction  should  be  placed 
as  will  sustain  and  uphold  it  in  all  its  parts,  if 
it  can  be  done  consistent  with  rules  of  taw  and 
construction.    Orxmee  y.  Harmm,  86-198,  '71. 

6886.  Inconsistent  clauses.  When  two  in 
a  will  are  inconsistent,  that  which  is  posterior 
in  position  must  be  taken  to  denote  toe  inten- 
tion of  the  testator.  fid/defirv.Zl^e^  61-343, 
'76 ;  EroM  t.  Hadaon,  6-293,  '55. 

6887.  Bules  of.  In  construction  of  wills,  law 
requires  tliat  intention  of  testator  shall  be  as- 
certained and  carried  into  effect,  if  it  can  be 
done.  This  intention  can  not,  as  a  general  rule, 
be  gathered  from  a  single  item  or  clause  of  a 
will,  detached  from  other  items ;  but  the  whole 
will,  or  at  least  so  much  thereof  as  relates  to 
subject  under  consideration,  ghoold  be  con- 
strued together.  From.  v.  JltOtaon,  69-123,  '77 ; 
Baker  v.  16-479,  '61 ;  KeUv  v.  jbbison,  8 
Bit  387,  '47. 

T.  Parol  Eridenee. 

6888.  In  construing  an  uncertain  or  ambig- 
uous provision  of  a  contract,  each  party  must  be 
held  to  the  constrnction  which  Us  own  con- 
duct has  placed  upon  It,  vliere  snch  conduct 
inevitably  operates  as  an  admission  against  his 
interests.    Heaih  v.  Wea,  68-548,  '79. 

6889.  Where  terms  of  contract  are  plain,  In- 
tell^ble,  and  free  from  doubt,  rules  of  construc- 
tion are  of  no  possible  service.  Pleadings  and 
evidence  will  not  be  permitted  by  court  to  vary 
or  contradict  it.    Morri»  v.  ThomoB,  67-316,  '77. 

6890.  A  contract  should  receive  a  Ihvor- 
able  and  reasonable  constmetlm,  so  that  pw- 
fonnance  may  be  enforced  according  to  sense  in 
which  parties  mutually  understood  it  at  time. 
Durhad  v.  PiUaimy  61-426,  '75 ;  CbiwWI  v.  /W 
phrey,  9-135,  '57 ;  QUhaa  v.  Dennii,  4-417,  '53 ; 

6891.  Parol  eridenee.  Evidence  of  mutual 
acta  of  parties,  in  reference  to  fulfillment  of  a 
contract  after  it  was  entered  into,  may  be  ad- 
mitted to  show  what  their  intention  and  ander- 
Btanding  was  in  use  of  language  in  a  written  con- 
tract otherwise  somewhat  obscure.  Bate*  v.  De- 
haven,  10-319,  '58. 

6892.  "Insolvency,"  and  what  is  meant  there- 
by, is  for  courts  to  construe.  Evidence  as  to 
its  meaning  in  certain  places  is  inadmisrible. 
Stanlev  v.  SttUu^iand,  64-339,  '76. 

6898.  In  absence  of  words  of  limitation,  term 
to  clear,"  as  applied  to  removing  timber  from 
land,  means,  to  remove  all  the  timber  of 
every  sice,  except  stumps ;  and  parol  evidence 
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of  a  local  meaningof  term  ia  inadmlBsible.  Harp- 
er  Y.  Bound,  1(M2,  '57.    Cf.  84-341. 

6<M.  Heanln;  of  Words.  A  witness  con- 
veissnt  "with  the  technical  terms  used  in  the 
coDstrnction  of  railroads,"  and  also  with  peca- 
Uar  meaning  of  phrase  "waste  groand,"  when 
Dsed  in  railroad  boildiog,  *'  is  competent  to 
testify  before  i»ty,  in  construction  of  a  contract, 
that  words  "waste  ground"  meant  "earth  or 
other  material  excavated  from  the  bed  of  the 
road  and  deposited  on  the  ground  adjoining." 
PlnOitr  T.  Son,  17-495,  '61. 

Fnnltare.  A  sold  to  B,  hj  a  written 
contract^  lease  of  a  hotel,  and  "  all  the  furniture 
In  the  hotel,  used  in  running  the  same."  It  was 
further  stipulated,  that  sale  did  not  include 
"  the  piirate  furniture  of  A  in  his  family  rooms, 
nor  the  furniture  in  boxes  which  have  not  been 
unpacked,  nor  stores  and  supplies  on  hand," 
etc-  flieW;  word  "furniture,"  as  used  in  con- 
tract, meant  that  with  which  house  was  fur- 
liidiM  or  supplied— goods,  resaeU,  ntensils,  and 
other  appendages  necessary  or  convenient  for 
carrying  on  house ;  whatever  had  been  added  to 
interior  of  house  for  use  or  convenience.  Heid; 
parol  eridence  was  admissible  to  show  what 
articles  were  required  for  use  and  convenience 
in  management  of  hotel.  Held  ;  every  material 
fact  which  would  aid  court  in  applving  contract, 
and  in  identifying  property  wnicn  was  subject 
of  it,  and  which  would  tend  to  place  court  in 
sitnatum  of  parties,  was  admissible  in  evidence. 
JBeki;  evidence  of  acts  of  parties  in  reference  to 
fulfillment  of  contract,  after  it  was  made,  was 
admissible  to  show  their  intention  and  under- 
standing in  the  use  of  language  employed  in 
contract  Held;  contract  of  sale,  construed  in 
connection  with  circomstances  of  parties,  and 
their  conduct  after  making  of  contract,  must  be 
held  to  include  all  articles  of  fumitnre  purchased 
for  hotel,  whether  fully  prepared  at  Ume  for 
present  use,  or  placed  in  store-room  to  be  after- 
ward prepared  and  used  in  operating  hotel ;  such 
as  linen,  toweling,  carpets,  etc.,  in  the  piece. 
Bea  V.  Qolding,  27-173,  m 

6896*  A  subscription,  "pronided,  said  road  is 

Eermanently  located  two  miles  east  of  the  court 
oose  in  Washington,"  nkeuujagt**  twomtles,'' 
Brldenee  Mt  admbrible  to  show  that  "  at  least 
two  miles'*  was  Intended.  E.  I.  &  C  B.  Co. -v, 
Jfodm  11-273,  '58.  Cf.  StmU  Y.L.&U.M.R. 
Co.,  10-539,  '58. 
6897.  Contract.  A  obligated  himself  not  to 
sell  intoxicating  llqnors  of  any  kind  in  the 
town  of."  HiAd;  under  general  denial;  it  was 
not  error  to  instruct  that  if  defendant  had  vio- 
lated his  agreement,  plaintiff  was  entitled  to  re- 
cover, "no  matter  for  what  ]nirpoUf  or  ander 
what  efreuutaaees,  the  defendant  sold  the 
liquor."   MtAUtUr x.HowOl,  ^t-lh,nz. 

sS98.  Defendant  can  not  complain  of  an  In- 
Btmction,  permitting  tlie  contract  to  be  con- 
trolled by  parol  contemporaneous  anderstand* 
Iocs,  that  sales  could  be  made  to  the  sick.  Id. 

8899.  To  sId  courts  In  Interpreting  wills, 
the  law  permits,  in  every  case  in  which  it  may 
be  neocasaiy  Uiat  parol  evidence  may  be  given 
of  circomstances  of  testator,  and  of  his  family 
and  affairs.  ateotntonY.  Dnikv.  4-^19,  '53.  Cf. 
t-27;  MeAliMtT  v.  BvttetfiM,  81-25,  '69. 

8400.  A  ootemporarjr  exposition  of  a  con- 
stitution or  a  statute,  practiced  and  acquiesced 
in  for  yean,  fixes  construction,  and  courts  will 
not  control  it   i^bU  t.  Hoseb^,  45-676, '74. 


8400a*  When  a  state  adopts  and  re-enacts  a. 
statute  of  another  state  or  country,  which  had 
there  received  a  judicial  construction,  constmo- 
tiou  is  also  adopted.  Id. 

TI.  Liberal  or  Strict  Constmettoa. 

6401.  Constrnetion  of  description  in  a  deed 
is  one  of  utmost  liberality.  Intent  of  parties,i£ 
it  can  by  any  possibility  be  gathered  irom  laa- 

Sage  employed,  will  be  euectURted.  Oenaoa- 
I.  Co.  V.  Grim,  82-249,  '69. 
8408*  In  Itonds  real  intention  of  parties  will 
be  made  effectual,  though  it  will  be  necessary  to. 
rejeet  Insensible  and  contradictory  words.. 
Marktt  V.  Wilton,  80-240,  '68. 

6403.  Liberal.  Right  of  appeal  from  Snat 
judgments  of  inferior  tribunals  ia  one  which 
ought  not  to  be  abridged  by  strict  construction, 
but  should  rather  be  extended,  for  such  statu- 
tory provisions  are  remedial.  Hoak  v.  BartAoUL, 
78-21, 8a   (v.  R.  8.  '81,  4301,  5772.) 

6404.  Public  policy.  Public  policy  and  prin- 
ciples of  justice  require  that  property  shall  not 
be  held  in  a  sort  of  mortmain,  and  exempt  from 
taxation.  In  particular  cases  courts  should  not 
decide  it  to  be  so  held,  If  by  any  reasonable 
consfructioD  snch  decisien  can  be  avoided. 
Bd.  Trustea  M.  E.  Ckwtht  KatdaUoUk,  v.iS&HftWn 
61-511,  '78. 

6406.  Sureties  can  not  be  held  hound  for  a 
longer  period  than  that  limited  bjtlieirn>dei> 
takingSf  which,  as  against  them,  are  to  be  eoB- 
stmed  strictly.    Urraaton  V.  Slait,  78-175,  '80- 

6406.  UneerlalD  contracts  of  common  ear* 
riers,  restricting  their  liability  as  imposed  by- 
law, must  be  strongly  eonstmed  against  them. . 
SlL.&S.KR.Co.'v.  Snattk,  49-302,  '74. 

6407.  Against  grantor.  Words  of  an  instru- 
ment are  tohe  taken  nest  strongly  against  the- 
graatort  as  a  dernier  resort,  applicable  only 
where  language  equally  admits  of  either  of  two 
or  more  interpretations.  FaUen  v.  GHet,  89— 
114,  '67;  Nicholaon  v.  Garesg,  46-479,  '74. 

6408.  Words  of  grantor.  Rule  that  words\ 
shall  be  taken  most  strongly  against  tbe  grant*- 
or  does  not  apply  to  indentures  executed  by 
both  parties.  Kmght  v.  Ind,  Coal  <£  /rm  Co,  47— 
106, '74. 

9400.  Intention  of  grantor  has  been  suffered 
to  control  where  explanatory  words  have  been 
added  (in  an  ordinary  deed).   HvU  v.  Btait,  2ft—- 

25,  '64. 

6410.  A  construction  of  a  will  which  woaltf 
result  in  partial  intestacy^  Is  to  be  avoidedy^ 

unless  language  of  the  will  is  such  as  to  compel 
such  construction.  Spwrg&m  v.  Sekeible,  48-216,, 
'73 :  Gate  v.  CVoner,  80-292,  '68. 

8411.  Intention  of  testator,  if  not  inconsist-- 
eut  with  some  established  rule  of  law,  must 
gpyem.  Jathon  v.  Hoover,  26-511,  '66;  LuU  v- 
LuU,  2  Blf.  72,  '27.  All  parts  of  will  are  to  be- 
construed  together.  Jaekaony.  Hoom',sitpra;  Kd-- 
ley  V.  SHtmti,  8  Blf.  387,  '47 ;  Stephem  v.  Evcom,  80- 
39,  '68. 

6412.  Deeds  will  be  constroed,  if  possibly, 
so  that  they  may  not  be  a  nnlUtf.   Gano  t. 

Aldridge,  27-294,  '66. 

6418.  A  statute  which  goes  to  divest  a  cJt* 
Izen  of  real  estate,  although  for  public  good» 
must  be  strictly  construed.  Doe  v.  CAunn,  1  Blf.. 
336,  '25. 

6414*  Dneertalnty  or  ambiguity  in  an  infor-^ 
matioo,  should  be  taken  most  strongly  against} 
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the  state.  Walker  v.  Suue,  28-61,  '64.  Cf.  W- 
419. 

•415.  OM  nileSf  In  criminal  iprocednre, 
Bie  coDtinued  in  force,  not  inconsistent  with 
criminal  code.  Id. 

64K.  The  taw  allowing  Imprlsoitinent  of 
debtors,  should  receiTe  a  strict  construction 
as  to  the  debtor,  but  a  liberal  one  as  to  the 
creditor.    Wendoixr  v.  Twicer,  4r-381,  '53. 

6417.  Conditions  subsequent  are  not  favor- 
ed in  law,  and  are  strictly  construed  against 
««ntor  and  his  heirs.  Qark  v.  HoUoa,  &I-564, 
'TJ  i  HwU  r.  Btaon,  18-380,  '62 :  Ltntbey  w.  Lmd- 
»ey,  45-S62, 74. 

6418.  Ultra  Tires.  Corporation.  When  the 
want  of  power  to  make  contracts  is  pleaded  in 
favor  of  corporation,  making  contract,  to  defeat 
payment  of  consideration  for  benefits  it  has  re- 
ceived, courts  will  construe  its  power  as  liber- 
ally as  equity  wilt  permit.  But  when  such  want  of 
power  18  pleaded  against  corporation  to  prevent 
wrong,  its  power  and  authority  will  be  strictlv 
construed.   Bd.  Om*$        Oo-y.  L.  M.&  B.  R. 

TII.  Province  of  Court  or  Jury. 

6419.  A  agreed  to  enclose  land  leased  to  B 
wlUi  agood  substantial  fence,  so  that  said  lands 
could  not  be  pastured.  It  waa  for  jury,  and  not 
for  court,  to  deterulne  wheOier  parlltlon  as 
veil  as  Otitslde  fmces  were  included.  Heath  t. 
WetL  68-548,  79. 

64S0.  By  whom.  Written  instruments,  where 
there  is  no  ambl^rnlty^  are  to  be  construed  by 
the  court,  and  it  is  improper  to  question  jury 
as  to  a  construction.  Vomer  v.  Hvmet,  49-482, 
•75.  Cf.  8ymme»  v.  Brovn,  18-318,  '59. 

6421.  Slander.  If  words  used  arecapableof 
two  constructions,  one  of  which  would  be  inno- 
cent, it  is  proTlnee  «f  the  Jnr^  to  decide  sense 

in  which  they  were  spoken.  BUdcenttaffr.  Perrin, 
27-527.  '67  J  Waugh  v.  Waitgk,  47-580,  '74 

6422.  Construction  of  the  law  Is  the  duty 
of  the  courts,  and  while  they  will  pay  great  re- 
spect to  expressed  opinion  of  legislature  as  to 
what  the  law  isj  they  can  not  avoid  their  duty  to 
decide  what  it  is  in  accordance  with  dictates  of 
thnr  own  judgment.  DeutaAmmy.TmmCSiark*- 
town.  40-440772. 

642ft.  Duty.  If  question  arises  from  obscu- 
rity of  writing  itself,  it  is  determined  by  court 
alone,  but  questions  of  custom,  usage  and  actual 
intention  and  meaning  derived  therefrom,  are 
for  the  jury.  iWAer  v.  Bobb,  1 7-495,  '61 . 

6424.  Where  parol  evidence  to  remove  a 
latent  ambiguity  in  •  deed  or  will  Is  given, 
whole,  including  written  instrument,  may  be 
referred  to  Jnry.  Synmefv.Bnwn,19Sl8,'59. 

6426.  Court  must  construe  and  ascertain 
meaning  of  ordinary  words  in  a  contract,  with- 
out wrtnesses.  Lmmy  v.  Megee,  62-107,  '75  ; 
Spean  v.  Ward,  48-541,  '74. 

6425a.  Force  and  effect  of  a  written  instru- 
ment are  to  be  determined  by  the  court.  Lmaton 
T.  JuneHon  R  Oo.,  7-597,  '56. 

6426.  Da^.  The  Jnry  should  not  he 
directed  to  ^to  a  constrnetion  to  written 
agreement  sued  on.  This  is  province  of  court 
Jury  should  have  been  told  they  are  to  take 
construction  of  agreement  from  court,  and  that 
their  province  was  to  determine  from  evidence, 
whether  defendant  below  had  been  guilty  of  a 
breach  of  this  written  contract,  thus  construed 


by  court.  BeaUif  v.  Gates,  4-154,  '68;  R  T.A 
M.  Co.  V.  Farquar,  8  Blf.  89,  '46  ;  Hogg  v.  Slalt, 
7-651,  '56;  also  of  treaties,  HarriM  v.  Jboe,  4  BU. 
869,  'S7. 

e427*  It  is  the  province  of  court  to  determine 
legal  effect  of  contracts  introduced  la  eridencfe 
Am.  JfM.  Oh  V.  Ailter,  70-1  '80. 


CONTBBIPX. 

I.  Ormnda  Jor,(md  Antwa: 

II.  Direci  and  Unutnutttw.  iVaoMoe: 

III.  Judgment,   PanitkmenL  Writ. 

IV.  Appeal 

I.  Gronnds  for.  Answer. 

6428.  A  contempt  by  an  adnlnlgtrator  con- 
sists, under  section  161,  of  decedents'  estates  act 
(2  B.  a  76,  649;  B.  &  '81,  2266),  of  embesxle- 
luent  or  concealment  of  tlie  goods  of  the  estate 
and  refusal  to  answer  upon  examination,  or  to 
delivOT  ap  such  property,  or  to  secure  the  per- 
sons interested  in  such  estate,  with  ten  per  cent. 
Ek  PMe  Wright,  66-504,  79. 

6429.  House  of  refdge.  It  is  no  contempt  <rf 
court  for  a  superintendent  of  a  house  of  n»uge 
to  refuse  to  recelre  a  criminal  on  the  order 
of  a  coortf  without  a  compliance  with  its  re- 
lations.  .<luuin>r£&  T.  jStofe,  49-662, '76. 

6480.  OoanUaB  and  ward.  It  is  duty  ctf  a 
guardian  on  the  death  of  his  ward,  fully  to  ac- 
count for  and  pay  over  to  proper  person,  all  of 
estate  of  ward.  Only  remedy  against  guardian 
is  by  action  against  him  personally,  or  against 
his  sureties.  The  extraordinary  remedy,  as  a 
contempt  of  court  fbr  Callnre  to  pay  erer, 
given  by  section  161,  of  decedents'  estates  aot,  is 
not  applicable  to  case  of  guardians.  Stmmpk  t. 
Ovardum  Pfe^er,  58-472,  77. 

64S1.  Jufluee  of  peace.  A  justice  has  power 
to  attach  and  punish,  as  for  a  contempt,  a  Jnrvr 

who  departed  fkvm  court  wtthontpermlialaa, 

and  without  having  made  a  verdict  Jfiirp^T. 
Wileon,  46-637,  '74. 

6482.  Practice.  ConstmctlTe  contempt 
Such  conduct  the  justice  can  take  Jurbdletuin 
of  wHIiont  afldarlt  setting  forth  facts.  It  is 
not  constructive  contempt.  Id, 

648S.  Jostlflcation.  That  jurors  were  hnn- 
gry,  and  that  place  assigned  for  their  delibera* 
tions  was  cold  and  inconvenient,  will  nof  excuse 
them  for  disbanding  without  finding  a  retdict 
and  without  permission  of  court,  ia. 

6484.  Dispersion  of  Jnry.  The  jury  before 
justice  must  consult  together  for  a  "  reasonable 
time."  The  justice,  and  not  jurors,  must  judge 
and  decide  wnat  is  a  "reasonable  time."  Db- 
perslon  withont  consent  of  Justice  is  contempt 
of  court  Id. 

6485.  Bastardy.  Non-payment  of  and  foil* 
ure  to  stay  a  Judgment  in  a  bastardy  proceed- 
ing is  no  contempt  of  court.  Seynotda  r.  La- 
moant,  45-308,.  '73. 

6486.  A  fmurt,  upon  affidavit  and  motion  of 
judgmCTt-creditor,  has  autfaoritr  to  punish,  by 
fine  or  imprisonment,  tlie  sheriff  for  contempt  m 
authority  of  court  in  foiling  to  execute  a  writ 
and  may  refuse  to  discharge  or  remit  fine,  until 
judgment  was  satisfied.  Staie  v.  lypton,  1  Blf. 
166, '22.   Cf.  65-561. 

6487*  Clerk  of  court  can  not  be  in  contempt 
for  lUUng  to  par  orer  money  In  Us  pommImi 
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to  a  distributee  vhen  elaimant's  title  to  moueT 
was  Dot  decided  in  his  favor  till  after  demand 
«n  him  therefor.  v.  SUUe^  6ft-81, 78. 

64S8.  Nor  if  demand  had  been  made  on  him 
at  proper  time ;  money  is  in  Ati  hands  and  not 
wita  court  He  is  liable  on  his  bond,  if  he  fails 
to  pay  it  to  proper  party.  If  he  fraudulently 
withholds  it,  he  may  be  prosecuted  for  a  felony, 
but  not  for  contempL  Ja. 

When  no  fraud,  he  can  not  be  arrested 
in  civil  proceedings.  Id. 

6440.  If  one  had  induced  an  Inlkntpplalntlff 
by  llunrts  or  faitlnUtetlons  to  leaTe  court, 
«r  abduct  her  against  her  will  and  consent,  he 
was  ffuil^  of  a  flagrant  contempt  of  court;  not 
M  if  lie  aided  and  assisted  her,  at  her  own  re- 
quest, to  get  away.  WhiOemv.  Slate,  99-196, '71. 

6441*  It  is  a  contempt  of  court  to  institute  a 
letltlons  salt  between  fletitlous  urtleg. 
a^Hk  y.  Junaion  B.  Co.,  29-«46,  '68. 

M42.  AffidaTits  of  third  parties  interested  in 
qiMttion  inrolved  may  be  heard  to  establish  fic- 
fioo.  Id. 

€448.  Condaet  of  attorneys.  It  is  doty  of 
attorney  to  abstain  from  all  ofiensive  person- 
ality, and  to  maintain  respect  that  ia  due  to 
conrt.  To  protect  itself  against  a  violation  6f 
these  duties,  as  well  as  against  a  contempt  of 
its  authority,  it  is  a  necessarr  incidental  power 
«f  a  GOOft  of  justice,  intrusted  to  it  for  preaerra- 
tioBof  its  respectability  and  indmendence.  Red- 
wn  T.  SbtBf  28-206,  CL  Avm  T.  Brnwu, 
4-«27.'M, 

M44.  Fraetiee.  Order  for  poyment  of 
IMney.  In  a  proceeding  to  enforce,  by  attach- 
ment, an  order  of  court  for  payment  of  money, 
itisnot  Qecessaiy,  though  not  improper,  thathus- 
band  should  be  notified  and  given  a  day  in  court 
to  show  cause  why  an  attachment  shoald  not 
imne.  Attachment  may  issue  upon  a  proper 
affidavit,  and  after  arrrat  defendant  can  purge 
himself  of  contempt  br  showing  that  he  hascom- 
plied  with  order,  or  tnat  a  valid  reason  exists 
why  be  should  not  be  compelled  to  comply  with 
it   Ktmodit  V.  Cbson,  25-^2,  '65. 

M45.  If  defendant  fails  to  purge  himself 
from  contempt,  court  may  order  nim  to  be  im- 
prisoned until  money  is  paid.  The  law  does  not 
«(iiitemplate  adTefsaiy  proceedings  in  such  cases, 
^oeeeoii^  in  attachment  for  contempt  are 
sommary.  Id. 

M4<.  Com^int  la  *  lubeos  corpus  pro- 
ew4ing,all^^  that  petitioner  was  illegally  re- 
strained of  his  liberty,  and  imprisoned  by  sheriff 
few  an  alleged  contempt  in  disobeying  an  order 
of  court,  requiring  him  to  pay  certain  gnms  of 
■oneygi  and  denied  that  said  imprisonment 
wasbynTtueof  any  writ  or  order  of  court  Hdd; 
complaint  showed  a  cause  of  action.  JSr  i^farte 
hxinler,  28-241,  '67. 

6447.  It  is  province  of  court,  and  not  sheriff, 
to  adjudge  a  party  guilty  of  contempt,  and  pun- 
ish him  therefor.  Id. 

U48.  InterferlngwtthserTieeofsnmmons. 
When  a  summons  is  issued  to  and  in  hands  of 
sheriff,  to  be  served  on  a  certain  witness,  and  A 
koswof  it,it  isaeontempt  of  court  for  A  to  pre- 
vent service  of  such  summons,  by  removing  such 
'vitnesB,  and  influencing  witness  to  avoid  service 
oframmonB.  fiaa£««  v.  .Sate,  61-176,  75;  Whit' 
*»  V.  State,  88-196,  '71. 

M49.  Answer  and  discharge  of  defendant. 
A  sworn  answer  of  defendant  that,  at  time,  he 
did  not  know  that  a  mmmont  had  been  ismed 


for  said  witness,  will  entitle  him  to  a  disohame;. 
HoMkeU  V.  SlaU,  51-176,  '76.  («.  R.  8.  '81, 1322.) 

8450*  Until  a  summons  or  subpoena  has  been 
issued  for  a  person,  it  is  no  confempt  to  indue* 
such  person  to  idtsent faimaeU.  MtQn»dlv.&aU, 
48-298,  '74. 

8461.  One,  by  abdnctlng  the  plaintiff,  earn. 
not  be  a^ndged  gnUty  of  a  contempt  of  coari 
in  obstructing  its  process  or  in  abducting  a  wit- 
ness.   WhiXtem  V.  -State,  88-196,  '71. 

8452.  A  being  indicted  for  assault  and  bat- 
tery, and  bound  to  answer,  was  adrlsed  by  Us 
attorney  that  if  he  coald  not  procure  a  contin- 
aance  on  aflldavit,  "he  then  could  escape  and 
forfeit  his  recognizance,  which  would  work  a 
continuance  until  next  term,  at  a  trifling  cost*'' 
Heid;  attorney  not  guilty  of  contempt  Inder. 
State.  8  BIf.  574.  '47. 

8468.  Complainant's  mere  fiUlnre  to  com- 
ply with  an  interloeatory  order  of  court,  does 
not  of  itself  so  place  him  in  contempt,  as  to  pre- 
vent him  from  dismissing  his  bill  on  payment 
of  costs.  fi^v.'^tfA,2Blf.232,'29. 

8464.  Answer  and  dlsehai^.  Practice. 
In  cases  of  criminal  constructive  contempt,  par- 
ty should  be  dischaiged  when  he  has  purged 
himself  of  contempt,  by  filing  a  sworn  answer 
to  all  charges  against  him.  Court  should  not 
hear  evidence,  and  upon  that  determine  guilt  or 
innocence  of  party.  Barke  v.  State,  47-528,  '74: 
State,  V.  Eart,  41-464,  72 :  HaakeU  v.  Slate,  61- 
176, '76.   Cf.  8^-504.  (WkitteittV. Sate, 

'71,  modified.) 

8465.  Except,  perhaps,  to  enforce  a  cirll 
remedy.   Slate  v.  EarL  sapra, 

8468.  Answer.  Ignoranee  of  law.  One 
is  presumed  to  know  law.  An  answer  by  de- 
fendant excusing  his  guilt  on  account  of  ignor- 
ance of  law,  is  of  no  avalL  HadieU  v.  iStote,  51- 
17^76. 

e467«  Practice.    Whether  defendant 
or  does  not,  purge  himself  of  a  contempt,  con- 
structive, there  should  not,  probably,  be  a  trial* 
HaskeU  V.  StaU,  61-176,  75. 

8468.  Witnesses.  Beftasal  to  obey  process. 
Return  of  an  officer  of  court,  lays  a  sufficient 
foundation  for  proceedings  to  punish  a  witness 
for  contempt  of  court,  for  refusing  to  obey  its  pro- 
cess.  Wilson  v.  Slate,  57-71,  '77;  OuUer  v.  Sate, 
48-244,  246,  '73.   (v.  R.  8.  '81,  1007.) 

6459.  Answer.  Db^arge.  In  proceedings 
for  punishment  of  allcfied  constructive  contemj^ 
in  procuring  a  witness  to  absent  himself,  or  for 
a  witness  in  disobeying  a  process  of  court,  when 
defendant,  under  oath,  has  answered  all  charges 
against  him,  and  his  innocence  of  any  motive  to 
commit  such  contempt,  he  shall  be  dischaned. 
No  evidence  shall  be  heard  on  answer.  Wvamt 
V.  ;Sbile,  67-71,  '77;  Bwke  y.  Slate,  47-628,  74; 
^  T.  £iiW;  41-464,  72.  (Whittem  y.  State,  Z^' 
196,71,  overruled.) 

n.  Direct  and  Coutraetlre  Pnctlee. 

8480.  Contempt  Is  either  direct  or  con- 
stmctlTei  direct  is  an  open  insult,  in  face  of 
court,  to  petwm  of  judges  while  presiding,  or  a 
resistance  to  its  powers  in  their  presence;  oon- 
stnictive  is  an  act  done,  not  in  presence  of  conrL 
but  at  a  distance,  in  disobedience  to  order  of 
court,  or  to  process,  such  as  tends  to  obstruoir 
interrupt,  prevent  or  embarrass  administration 
of  justice.   £e  i\ufe  FFtmAI,  86-604, 79. 

8461.  IMnet^CftiliivuiprMtlee.  When 
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contempt  is  committed  In  presence  of  conrt,  and 
court  acts  apon  view  and  withoat  trial,  and 
inOicts  punisnment,  there  mil  be  no  chaise,  no 
plea,  DO  isane  and  no  trial ;  and  record  that 
shows  punishment  will  also  show  ofiense,  and 
fact  that  court  had  found  party  guilty.  On 
appeal  any  fact  found  by  court  below  would  be 
taken  as  true,  and  erery  intendment  would  be 
made  in  favor  of  action  below.  IFAtHem  t. 
StaU,  8«-196,  71. 

6462>  It  is  direct,  when  committed  before 
and  in  presence  of  or  so  near  to  the  court,  as  to 
interrupt  its  proceedings,  and  may  then  be  pun- 
ished in  a  summary  manner.  Id. 

6468.  ConstrnctlTe.  Practice.  A  proceed- 
ing for  constructive  contempt  must  be  commenc- 
ed either  by  a  rule  to  show  caus^  or  by  attach- 
ment and  based  on  an  affidavit  which  must  set 
forth  all  facts  necessary  to  constitute  contempt 
MeOmtuU  V.  SlaU,  46-298,  74.  Cf.  WhUiem  v. 
Slate,  mipra, 

6464*  Prerentli^fttteiidanee  of  ■  witness. 

An  affidavit,  charging  an  indicted  person  with 
contempt  by  informing  a  witness,  subpcenaed  to 
testify,  that  case  was  nan  proe»ed,  and  thereby 
procuring  absence  of  such  witness,  is  insufficient 
tor  failure  to  aver  that  such  statement  was 
untrue.    MeConnetl  v.  Slaie,  supra- 

6465.  ConstraetlTe.  When  contempt  is  not 
committed  in  presenceof  court,  proceedings  must 
be  commenced  either  by  a  mle  to  show  cause,  or 
by  attachment,  and  party  accused  will  have 
rwht  to  be  heard  in  nis  defense,  and  evidence 
offered,  and  all  other  steps,  can  be  put  upon 
record  by  a  bill  of  ex.,  and  questions  involved 
can  be  reviewed  on  appeal.  Whitlem  v.  SUxte,  86- 
196,  '71. 

6466.  Contempt  is  constructive  wiien  com- 
mitted not  in  presence  of  court,  and  when  they 
tend,  by  their  operation,  to  interrupt,  obstruct, 
embarrass,  or  prevent  dueadminiatnt^on  of  jus- 
tice. This  proceeding  can  not  commence  nniess 
upon  affldavit  speciR^ly  making  charge.  Id. 

•467.  For  a  eoBstractlTe  contempt,  all  facts 
constituting  it  must  be  made  to  appear  prima 
faae  to  court,  by  affidavit,  or  official  return  of 
some  officer,  or  oy  other  legitimate  evidence,  in' 
a  way  that  they  can  be  made  a  part  of  record. 
Er  Paait  Wright,  65-504,  *79. 

6468.  In  a  constructive  contempt  a  rnle 
bIsI  should  first  be  granted  to  the  allied  of- 
fender, unless  the  case  is  flagrant,  and  admits  of 
no  delay;  but  in  no  case  should  either  the  rule 
or  the  writ  go,  until  the  facts  are  put  on  record 
in  some  way  that  they  can  be  demurred  to, 
moved  agunst,  or  controverted.  Id. 

m.  Jn^rment,  Pnntshment,  and  the  Writ. 

6469.  Construction.  Statutes  authorizing 
puntshmentg  for  contempt,  being  against  lib- 
erty and  common  right,mu8t  be  construed  strictly. 
Ei  ParU.  Wright,  mpra. 

6470.  A  judge  can  not,  unless  authorised  by 
statute,  tone  in  vacation,  an  attachment  for 
contempt  in  disobeying  an  injunction.  Ihylor 
T.  Jfoffiia,  2  Btf.  306,  '30.  Cf.  2&-68,  74  ;  49-142. 

6471.  Contempt,  fines  for,  must  be  assessed 
or  "  amerced  "  in  name  of  state  for  use  of  school 
fund,  and  not  of  relatrix.  Sw^  v.  State,  68-81,  78. 

6472.  J^nriadletlon.  Circuit  courts  have  a 
statnto^  authority  to^pwUlh  hj  fiae  urf  tm- 


prlsonment,  or  either,  all  contempts  of  their 
anthority  and  process  in  any  matter  oefore  them, 
or  by  which  proceedings  of  the  court^r  the  due 
course  of  justice  is  interrupted."  Sg  ArtBSmHk^ 
28-47,  *67.  (v.  B.  &  '81, 1S22.) 

6478.  Without  this  statute  courts  can  pro- 
tect themselves,  their  anthori^  and  digni^ 
against  insult,  bv  summary  inflmtion  of  same 
punishments.  £e  Parte  Smith,  mora;  Brown  t. 
Brown,  4-627,  '53.  Cf.  28-205. 

6474.  Pnniahment.  For  a  contempt,  court 
can  not  be  justified  in  rendering  a  somma^ 
judgment  of  suspension  against  an  attorn^.  & 
Ante  Smith,  st^m. 

6476.  When  court  has  reason  to  regard  lan- 
guage of  one  of  counsel  as  ofiensive  in  relying 
to  judge  in  an  "undignified  and  unprofessimiu 
manner,"  it  is  not  error  for  court  to  refuse  to 
permit  such  attorney  to  further  examine  wit- 
nesses, but  offered  to  allow  party  or  any  of  his 
other  attorneys  (there  being  three  in  alt)  to  con- 
duct the  examination.  Bedman  v.  State,  28- 
206,  '67. 

6476.  Attachment  proceedings  Iter  an  ak 
Igs«d  violation  of  a  restraining  order  is  «w 

generie.  It  is  authorised  by  law,  not  for  punish- 
ment of  crimes  or  misdemeanors,  or  for  preserva- 
tion of  peace,  or  for  protection  of  citizens  from 
injury  by  violation ;  nut  as  a  shield  and  pro- 
tection to  dignity  and  good  order  of  courts,  and 
to  enable  them  to  enforce  their  lawful  oraets, 
and  to  discharge  high  public  duties,  which  they 
are  required  by  law  to  perform.  Beek  t.  SaUt 
72-250,  '80. 

6477.  Imprisonment  for  contempt  must  be 
for  a  certain  and  definite  time,  or  must  expire 
on  performance  of  a  condition.  Courts  havenot 
power  to  commit  until  further  order  of  the  court. 
mutem  V.  State,  8»-196,  71. 

6478.  For  a  direct  contempt  offender  may 
bejtnnlshed  instantly  by  arrest  and  fine  or  im- 
prtsonment,  upon  no  farther  proof  or  examina- 
tion than  what  is  known  to  judges  by  their  senses; 
but  in  rendering  judgment  andmakingup  leowd 
causes  of  such  contempt  should  be  stated.  Be 
Parte  HV^,  eS-504,?79. 

6479.  Commitment.  In  a  habeas  eorpit 
proceeding  against  a  sherifT,  defendant  made  re* 
turn  to  writ  that  he  held  petitioner  in  custody 
by  virtue  of  an  order  from  superior  court  of 
county,  in  an  action  against  petitioner,  a  cc^^ 
of  which  order,  as  set  forth,  recited  that  p«ii- 
tioner  having  failed  and  refused  to  obey  an  or. 
der  therefor  issued  in  said  cause,  "  to  deliver  to 
the  sheriff"  of  said  county  "  all  the  go<>ds  cor^ 
ered  by  the  mortgage  of  the  plaintiff,  received 
by  him  from  "  A,  "or  account  to  the  ptaintill 
for  the  value  thereof"  before  a  certain  day,  it 
was  ordered  that  petitioner  be  taken  by  'said 
sherilf  and  held  in  custody  until  he  "shall obey 
said  order."  Held  ;  order  u^n  which  commit* 
ment  was  based,  not  describing  goods  or  stating 
their  value,  was  so  uncertain  as  to  be  a  nnlU^, 
and  order  of  commitment  was  therefore  void. 
PritOif.  Pmdes,  62-491, 78.  (n  B.  8.  '81, 127S.) 

6480.  An  order  of  eommttment,  based  upon 
a  contempt,  most  show  a  conviction  of  contempt 
Id. 

6481.  It  seems,  in  absence  of  any  special 
statutory  provision,  modes  of  redrosslnr  par- 
tie^  own  wrongs,  and  pnnldilnK  InoJaors 
of  them,  in  casee  of  contonpt,  are :  { 1 )  by  Anbsn 
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corpus,  in  which  a  void  commitment  for  con- 
lempt  will  be  disr^arded,  and  party  discharged 
from  CQStody;  (2^  by  impeachment  of  judKce 
wroAgfalljr  exercising  power;  (3)  perhape  oy 
civil  suit  against  those  concerned  in  inflicting 
wrong.    HwUvr  t.  Slate,  6-423,  *56. 

6482.  Upon  a  showing  hj  an  administrator, 
and  a  finding  hj  court,  of  amount  he  was  chaive- 
able  with,  court  ordered  payment,  or  that  ne 
stand  in  contempt;  he  answered  that  it  was 
"physically  impossible  for  him  to  pay  at  pres- 
ait,"  but  Uiai  he  had  arranged  with  parties  in- 
terested toconTey  lands  to  secure  debt,  and  that 
Iw  stood  ready  to  convey.  Court  summarily 
fined  him  {or  a  certain  sum,  and  ordered  his  im- 
prisonment for  a  definite  time.  Held;  no  con- 
tempt. ife^E^j,' fineasaessedwaswithoutauthority 
of  law  and  imprisonment  ill^ral.  Held;  it  a 
contempt  had  been  proved,  statute  authorized 
imprisonment  only  until  order  of  court  is  com- 
plied with,  or  he  be  dischaned  according  to  law. 

•48t,  Writ  for  arrest.  A  party  was  arrest- 
ed for  contempt  of  coort,  under  a  writ  setting 
forth  the  name  of  party  to  be  arrested,  and  the 
reason  for  the  arrest,  and  that  he  is  to  answer. 
Writ  might  have  stated  more  fully  cause  of  its 
issuing.  He  instituted  suit  to  recover  damages 
for  an  imto^amgt,  etc.,  alleging  that  writ  was 
ill^^l  and  void.  Held;  the  legal  authority  to 
make  arrest  was  only  question,  and  such  legal 
authority  existed.  Murphy  v.  TFifton,  46-637,  '74. 

6484.  A  warrant  of  commitment  for  contempt 
can  not  be  sent  from  one  conntr  to  sheriff  of 
aMther.  Skmy  v.  Winion,  1-96,  '48. 

IT.  Appeal. 

6485.  Apjwals  ean  be  taken  firom  all  final 
Jnd^nents  in  criminal  cases,  including,  there- 
fore, judgments  ia  proceedings  for  contempt 
WhUtan  V.  Slate,  86-196,  '71.  Cf.  IngU  v.  -State, 
8  BIf.  574,  '47.  (State  v.  Thlon,  1  Blf.  166,  '22  ; 
Lockwood  V.  SUUe,  1-161,  '48 ;  Hunter  v.  ^Slaie,  6- 
423,  '56  ;  overruled.)  65-504. 

6486.  Effect.  Bights  of  an  appeal  do  not  de^ 
{wiTe  inf«ior  courts  of  power  to  inflict  immedi- 
ate and  summary  pnnishment  for  any  contempt, 
becaose,  being  a  criminal  proceeding,  an  appeal 
will  not  stay  or  supersede  judgment,  and  such 
judgment  inll  remain  in  force  until  reveised. 
WhtUan  V.  State,  supra. 

6487.  Appeal.  Notice.  A  proceeding  in  at- 
tachment for  contempt,  in  aid  of  a  civil  action, 
ma^  be  termed  a  ifuasi  civil  proceeding ;  and  in 
a  civil  proceeding  notices,  and  service  thereof, 
under  sec.  37  of  code,  must  be  adjudged  suffi- 
cient, where  there  was  enourii  sahstance  about 
eiUier  to  inform  parties  notified,  that  an  appeal 
had  been  taken.  Attorneys  for  state,  after  an 
appearance  and  joinder  in  error,  can  not  object 
to  form  of  notices  of  an  appeal.  Beek  v.  l^ate, 
72-250,  '80. 

6488.  Appeal  may  be  taken  from  a  judg- 
ment of  a  instice  a^essing  a  fine  for  contempt. 
Wofftier  V.  SlaU,  68-42,  '79. 

6489.  A  justice  has  power  to  enforce  attend- 
ance of  recusant  witnesses  by  attachment  and 
fine.   SaU  v.  Newton  62-517,  78. 

6480.  Such  proceedings  are  summary:  no 
trial  is  neceisary ;  if  witness  fail  to  purge  him- 
self, he  must  either  pay  fine  or  appeal  toCC  Id. 
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L  Oenerailf. 


6491.  A  eontliinanee  msy  b«  set  aside,  at 

same  term  at  which  it  was  ordered,  and  parties 
required  to  go  to  ^al,  if  no  injustice  will  result. 
Amory  v.  JlSil^,  9-490,  67.  When  grounds  for 
such  action  are  not  in  record  they  will  be  pre- 
sumed sufficient  Babtm  v.  lotilain,  18-303,^62; 
Amory  v.  ReHly,  mpra. 

6492.  May  be  set  aside  when  entered  by  nll^ 
take.  RalsUm  v.  Lothain,  snpra. 

6493.  Causes  pending  atcloseofa  torn  are 
eontlnned  bj  operation  of  law.  Xo  order  of 
continuance  is  necessary.  Trew  v.  QcakiU,  10- 
265,  '58. 

6494.  Where  conrt  was  eqnallr  dlrided. 

Held;  cause  should  have  been  continued,  j&om 
V.  Hussey,  S-158,  '61. 

6495.  Where,  on  appeal  by  state,  from  a 
judgment  of  a  justice  to  C,  C,  in  a  bastardy  pro- 
ceeding, the  Justice  had  not  filed  the  tran- 
script ten  days  prior  to  commencement  of  term^ 
it  is  proper  to  order  continuance  to  next  term, 
though  defoidant  object.  GWvtn  v.  State,  66- 
51,  '77. 

6496.  A  voluntary  appearance  is  eqaiva- 
lent  to  a  serrice  of  process,  and,  if  made  on 
same  day  comiilaint  is  filed  in  open  court,  de- 
fendant is  entitled  to  a  continuance,  if  he  de- 
mands it,  before  taking  an^  other  step,  without 
any  affidavit,  unless  there  is  a  exmtra  agreement. 
AlbertaaB.  v.  Wmamt,  2fr-612,  '64. 

6497.  Continnanee  may  be  panted  to  a 
certain  day  npon  condition  "  that  the  defend- 
ant should  introduce  no  evidence  other  than  the 
testimony  of  the  witnesses  named  in  the  affida- 
vit," and  enforce  conditions  after  it  had  been 
accepted.    Ranndh  v.  Skde,  18-255, '62. 

6498.  Attachment.  Statute  or>48  required 
bat  one  contlnnance  after  proof  by  publica- 
tion; thatof 'Slreqniredtwo.  (ifenrieT.&oecMey^ 
5  Blf.  273.)    MarnxM  v.  JfurpAi/,  8-272,  '56. 

Di  AppUeation  and  AflldaTlti 

6499.  A  second  application  for  continu- 
ance, on  same  ground,  if  made  at  same  term, 
will  scarcely  be  tolerated.  McCorlde  v.  ^SaUj  14- 
39,t'59.  In  such  cases  court  has  greater  latitude 
of  discretion.  •SKottuei  v.  Myen,  18-46,  '59.  Af- 
fidavit for  can  not  be  amended.  DeidaU  v,  Slatet. 
7-338,  '55. 

6600.  Second  application  must  show  cause 
why  matters  were  not  shown  in  first.  ShaUuek 
V.  Mye^-s,  18-46,  '58. 

6501.  Amendment  of  affldaTlt  filed  in  sup- 
port of  a  motion  for  a  continuance,  probably  can. 
I  not  be  made  after  such  motion  has  been  decided.. 
Driakm  T.  ^aU,  7-338,  '55. 
'    6502.  Simply  objecting  to  going  to  trial  bj- 
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counsel,  ob  acoosnt  of  slekaess  and  absence 
of  his  cllmV is  not  sufficient;  there  must  I>e 
motion  and  affidavit  for  coDtiouance.  MotUgoni- 
eryf.  IftbiHt.  58-591,  '77. 

6fi08<  Where  no  affidavit  for  a  continuance 
appears  in  record,  tlie  refusal  of  a  continuance 
•can  not  be  held  error  on  appeaL  N.  A.AS.  R, 
Co.  V.  iWf,  18-373,  '59. 

6508a*  ContlnnaDee*  Record.  Where  affi- 
•davit  upon  which  motion  for  continuance  was 
founded,  referred  to  another  affidavit  as  contain- 
ing facts  relied  upon,  which  latter  affidavit  was 
made  part  of  cause,  but  was  not  in  record.  Held; 
«rror,  if  any,  in  overruling  motion,  not  avail- 
able.  De  Pay  v.  EverOt,  8-257,  '51. 

6504.  An  affidavit  for  a  contlnoance  U  not 
part  of  record  unless  made  so  by  bill  of  ex. 
Coeltmn  v.  Dodd,  16-476,  '61.  Or  by  order  of 
court,  under  sec.  559,  code.  Hanaan  v.  <SiEote,  2S- 
331, '64;        t.  HarworiH,  19-404, '62. 

6605.  AHdaTlt  tor  contlnoance  on  account 
of  absence  of  witness  should  show  in  what 
county  such  witness  resides,  and  that  his  absence 
has  not  been  "  procured  by  the  act  or  connivance 
of  the  party,  nor  by  others  at  his  request,  nor 
with  his  knowledge  and  consent."  leavers  v. 
Slate,  68-630,  '77.  And  it  should  show  when 
attendance  of  such  witness  can  probably  be  pro- 
cured. Merridc  v.  Slate,  68-327,  '78  zO.AM.B. 
€h.  V.  Dicierwa,  60-317,  77. 

6606a.  When  not  showing  facta  proposed  to 
be  proved  by  absent  witness  could  not  be  proved 
"by  others,  it  is  insufficient.  Ftemlng  v.  Suue,  11- 
234,  '58.    Cf.  Hubbard  v.  Stale,  7-160,  '55. 

6606.  Connter  affldartts  should  not  be  re- 
ceived on  an  application  for  a  continuance,  if. 
4tI.R.Go.  V.  Kane,  11-375, '58;  Wood  v.  JtfcOfuie, 
7-165,  '55. 

6507.  AildaTlt.  ConelnslTe.  An  affidavit 
for  a  continuance  on  account  of  sickness  of  a 
witness  may  be  properly  made  by  defendant  or 
any  other  person.  It  is  not  necessary  to  procure 
that  of  a  physician  to  show  sickneBS.  Vutler  y. 
State,  42-244,  '73. 

6508.  Fact  of  witness,  tAaenee  and  not  cauae 
therefor,  entitles  him  to  a  continuance,  when 
competency  of  witness,  materialitv  of  testi- 
mony, service  of  summons,  and  otner  matters 
specially  required  by  statute,  are  shown,  court 
is  conclusively  bound  to  take  facts  stated  in 
affidavit  to  be  true.  Id, 

6509.  TIrae  for  affldartt.  A  party  is  not 
entitled  to  time  to  prepare  an  affidavit  as  a  mat- 
ter of  right.  When  record  shows  no  good  reason 
why  affidavit  had  not  been  filed,  and  court  over- 
mled  a  motion  for  a  continuance  and  reftued  to 
grant  time  to  prepare  an  affidavit,  it  will  be 
presumed  that  court  acted  right  Fergiuim  T. 
Jitmaew.  41-611, '73. 

6610.  Granting  of  time  to  prepare  an  affl- 
daiit  for  a  continuance  is  within  discretion  of 
court,  and  can  not  be  revised  on  appeal,  unless 
plainly  abused.    CoUine  v.  F^oal,  64-242,  '76. 

661 1.  By  agent*  It  is  no  objection  to  an  ap- 
plication for  a  continuance  that  it  was  made  by 
an  agent  y.  Suite  Bank,  5-274,  '64. 

m.  Partial  Contlnnaaee. 

6512.  Non-serrlce  of  process.  In  an  action, 
where  some  of  defendants  nave  been  served  with 
process,  and  others  have  not,  and  action  may 
proceed  against  those  served,  if  plaintiff  pro- 
«eeda  to  make  np  iuam,  defendants  served  may 


well  infer  that  trial  is  to  go  on,  and  that  they 
must  be  prepared  for  it,  and  plaintiff  is  not  en- 
titled, after  issues  are  made  up,  to  have  a  con- 
tinuance of  whole  cause,  simply  because  some  of 
defendants  have  not  been  served  with  process. 
Sumner  v.  Q>Uman,  20-486,  '63. 

6518.  For  serriee.  In  trespass  against  A, 
B  and  C,  two  former  appeared  to  action,  and 
writ  was  returned,  "  not  found,"  as  to  C.  Seid; 
that  plaintiff  was  entitled  to  a  continuance,  in 
order  that  process  miidit  be  served  on  C.  Siiltam 
V.  Ham,  7  BIf.  542,  '45. 

6614.  A  continuance,  as  to  a  portion  of  the 

parties  on  docket  of  a  justice,  is  a  nullity.  No 
such  practice  is  known  in  that  court  Jtoot  v. 
DUl,  88-169,  '71. 

6616.  Such  a  continuance  can  not  be  a  valid 
consideration  for  an  agreement.  Id. 

6616.  Joint  obligors.  Where,  in  a  justice's 
court,  an  action  by  process  of  eapuu  ad  rm/Mmd- 
mdum  is  commenced  against  one  of  several  jofait 
makers  of  a  note,  defendant  is  entitled  to  a  trial 
within  twenty-four  hours,  and  a  continuance  can 
not  be  had  without  defendant's  consent  Plain- 
tiff, by  this  proceeding,  deprives  himself  of  right 
to  a  continuance  as  to  co-makers  not  served 
without  consent  of  such  defendant  Itoet  v.  2MB, 
88-169,  '71.  Held;  those  not  served  were  re- 
leased by  meraer  of  note  in  |ttcLpaent  JkL 

6617.  Conflnnanee  of  a  tTiaias  to  a  put  of 
those  jointly  indicted  and  prosecuted  for  same 
offense  affords  no  ground  for  a  continoanoe  as  to 
others.    WhUe  v.  StaU,  81-262,  '69. 

IT.  To  Obtain  Deposition. 

6618.  Absence  of  depositions.  Affidavit  for 
continuance  alle^,  that  defradant  could  prove 
certain  facta  by  certain  witnesses  in  a  distant 
state ;  that  he  gave  notice  to  his  opponent  that 
he  would  take  depositions  of  such  persons;  that 
notice  was  sent  immediately  to  officer  before  said 
depositions  were  to  be  taken,  in  ample  time  for 
same  to  arrive  there  and  give  said  officer  ample 
time  to  summon  said  witnesses  to  appear  before 
him,  and  to  have  said  depositions  returned  to 
court;  that  for  some  reason,  wholly  unknown  to 
this  affiant  said  depositions  failed  to  aTtive. 
HeUi  Insufficient  It  did  not  show  th^t  naaee 
of  witnesses  or  facts  to  be  elicited  br  tneir  testi- 
mony were  sent  to  officer,  or  that  officer  had  any 
means  for  taking  same,  or  any  well-founded  be- 
lief that  anv  depositions  were  in  fact  taken. 
Beiuon  v.  McFadden,  60-431,  '75. 

6519.  ContlnnaneetotakedepoaUiou.  De- 
fendant having  pleaded  certain  matters  in  de- 
fense, cause  was  continued  to  take  depoutions. 
At  next  term  defendant  moved  for  another  con- 
tinuance, upon  his  affidavit,  ailing  that  notice 
was  given  by  him  for  taking  detxieitions  at  M.: 
that  parties  attended,  when  plaintiff  proposed 
to  examine  two  witnesses  first,  defradant  waiv- 
ing notice,  and  that  afterward  those  of  defend- 
ant should  be  examined,  to  which  amngemoit 
he  assented,  fully  undentanding  that  be  was  to 
have  an  opportunily  to  examine  his  witnesses 
afterward;  that  plaintiff's  witnesses  were  ex- 
amined, consuming  most  of  allotted  time;  that 
one  witness  was  examined  for  defendant,  when 
hour  of  four  arrived  and  plaintiff  refused  to  pro- 
ceed further;  that  officer  who  was  taking  depo- 
sitions decided  that  he  could  not  proceed  with- 
out consent  of  parties ;  that  plaintiff  immediate- 
ly left  town,  and  he  had  not  time  to  serve  him 
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with  another  notice  and  take  depositions  before 
tenn;  that  he  then  had  witnesses  ready^  to  be 
examined,  by  whom  he  expected  to  prove  most 
of  matters  aU^ged  in  his  answer,  and  that  affida- 
vit was  not  made  for  delay,  etc  Held;  defend- 
ant had  a  right  to  a  continuance.  KaUm  v. 
SpetKer,  ft-321,  '55. 

8620.  Where  death  of  plaintiff  had  been 
sighted,  and  lease  granted  to  substitute  prop- 
er personal^  representative,  and,  at  a  subsequent 
term,  administrator  was  substituted,  and  defend- 
ant moved  for  continuance  to  take  d^mtition  of 
a  wibiesB  residing  out  of  state.  Hebf;  affidavit 
for  mch  continuance  not  bad  merely  because  it 
did  not  show  excuse  for  not  taking  such  depost- 
tion  in  vacation,  as  no  plaintiff  had  then  been 
substituted.   Vanaukin  v.  WhitaeU,  39-^8,  '68. 

6521.  Where  several  depositions  are  taken 
bj  a  defendant,  at  the  same  time  and  place,  and 
upon  same  notice,  and  all  but  one  were  sup- 

iiresaed  upon  motion  of  plaintiff.  Held;  ground 
or  a  coDtlnaance.  'CkawiUer  v.  Dame.  10-125, 
'58. 

M22.  Under  R.a  '43,  p.  723,  sec.  286,  where 
4e|^tloiiS  were  filed  less  than  one  day  before 
trial,  and  claimed  to  be  nsed  on  trial,  opposite 
party  was  entitled  to  continnance.  Uore  v.  Me- 
ymt,  1-148,  '48. 

952S.  No  rronnd  for  a  eontlnnanee  to  re- 
ftjse  to  penut  a  depositloB  to  be  read  in  evi- 
dence tor  failure  to  show  that  cause  for  taking 
itsUll  exists.  Ham  T.  WUton,  8fr-296,  '67. 

(S24»  Continnaue  to  take  depositions. 
Defendant  in  a  sait  for  divorce  was  entitled, 
under  B.  S.  '43,  upon  a  proper  affidavit,  to  have 
cause  continued  to  take  depositions.  JnaUijm  v. 
fWKp*.  6-190,  '54. 

6626.  A  defendant  In  ehancerr,  on  filing  an 
answer  containing  matter  in  avoiaance,  is  enti- 
tled to  a  continnance  to  take  depositions.  Wetl 
V.  nonifrwwL  6  BIf.  542,  '43. 

•626.  B^ht  to  a  eonttnoanee  of  a  snit  In 
chamry  until  next  term  after  issue  is  comple- 
ted, b  not  oiTen  bv  statute,  unless  depositions 
tie  to  be  takiBn.   ifoMn  t.  Aburton,  8-117,  '60. 

T.  Abamce  of  Wttsesa  or  Part^. 

•687.  Section  322,  and  amendatory  act  of  '65, 
i^teontytocontinuances  in  civil  cases.  WtuaeU 
T.  Stale,  26-80i  '66 ;  Sote  v.  Ftemons,  «-279,  '56. 
(p.E.S.'81,  410,1781.) 

6638,  AdmlsBlon  that  absent  witness  would 
1a%  to  facts  alleged  in  affidavit,  will  not  justify 
Wurt  in  refusing  a  continuance  in  cnminal 
cases.  Fade  all^:ed  therein  must  be  admitted. 
Waadiv.  State,  na^  Ct  »-340;  8-281 ;  (iTaia- 
iHm  V.  SbUe,  S-552,  '52,  overruled  by  8  id). 

6629.  Abmat  witness.  Admlmlon  of  affi- 

ilTtt*  Affidavit  for  a  continuance  to  procure  an 
abaeot  witness.  Opposite  party  agreed  to  admit 
iJl  facta  expected  to  be  proved.  H^;  admis- 
rion  not  sufficient.  It  should  be  without  reserve. 
If  affidavit  contain  irrelevant  matter,  it  is  for 
jury  to  say,  nnder  direction  of  court,  what  facts 
are  thus  admitted.  Nave  v.  Horttm,  9-563,  '57. 

•660.  An  indorsement,  on  an  affidavit  for  a 
«onUnaance  for  reason  of  an  ahsent  witness, 
by  an  adverse  party,  "  that  said  witness,  if  pres- 
et, would  give  evidence  as  herein  stated." 
SM;  eafficiently  within  statute.  Continuance 
ti»y  be  refused.  Damon  v.  HempkiU,  60-422,  '75. 

KSI.  AdHteion  of.  Affidavit  for.  Defend- 
uts  made  affidavit,  rociting  what  he  expected  to 


prove  absent  witnesses.  Court  permitted 
prosecuting  attorney  "to  admit  the  affidavit," 
and  refused  a  continuance.  HM;  defendant  was 
entitled  to  benefit  of  entire  affidavit  as  evidence 
and  court  could  not  permit  a  part  of  it  to  go  to 
jury,  and  withhold  rest  Wheder  v.  S-llS. 
^56.  Cf.  id.  281.  {HamUxm,  v.  SlaU,  8-552,  '52, 
overruled.) 

6682.  Contlnnanees  In  eriminal  practtee 

are  governed  by  same  rules  as  in  civil  practice. 
Spence  v.  Slaie,  8  Blf,  281,  '46.  {y.  R.  S.  '81,  1781.) 

6688.  Absent  witness.  An  indictment  for 
counterfeiting  was  found  against  defendant  on 
first  day  of  term  at  which  it  was  returned.  On 
second  da^  of  term  he  was  arraigned.  He  moved 
for  a  continuance  till  next  term,  on  account  of 
absence  of  two  witnesses  in  Illinois,  by  whom  he 
could  prove  that  he  was  "  an  honest  and  upright 
man ;"  *  *  *  "  that  the  money  was  passed  to  him 
in  an  hohest  transaction ;  that  he  never  knew  or 
judged  said  money  to  be  counterfeit  until  ar- 
rested." "  That  he  could  not  prove  same  by  any 
other  witness  within  jurisdiction  of  the  court." 
Held;  motion  should  be  granted.  Id. 

6684.  lacts  Iraraaterlal.  Where,  in  action 
on  a  note,  one  defendant,  as  surety,  denied  ex- 
ecution under  oath,  and  asked  continuance  upon 
affidavit  alle^g  absence  of  a  witness  by  whom 
be  could  show  that  after  he  si^ed  such  not^ 
principal,  in  his  absence,  but  in  presence  of 
payee,  inserted  a  false  date  prior  to  true  one,  and 
then  delivered  note  to  payee.  Hdd;/{&cta  suffi- 
cient  Enatwmar.  Meeker,  66-321,  '76. 

6686.  Continuance  will  not  be  granted  to  ob- 
tain evidence  to  prove  an  answer  &IA  bad.  JVo- 
ther  V.  Young,  67-480,  '79. 

6686.  Not  error  to  refuse  continuance  to 
procure  testimony  of  interested  witness.  JacobsY. 
Met,  7  Blf.  432,  '45. 

8S87.  Where  continnance  is  applied  for  on 
ground  that  a  witness  who  had  been  subpoenaed 
does  not  attend,  return  of  sheriff  must  oe  pro- 
duced.   Oordon  v.  Speiuxr,  2  Blf.  286,  '29. 

6687a.  Continnance.  Witness.  Absent. 
Where  a  party  to  action  is  aware,  before  enter- 
ing trial,  that  certain  witnesses  upon  whose  tes- 
timony he  depends  are  absent,  but  makes  no  ap- 
plication for  delay  on  that  ground,  he  can  not 
afterward  set  up  such  absence,  in  support  of  an 
motion  for  a  new  trial.  Myers  v.  Conway,  62-47^ 
'78. 

6688.  Where,  after  issue  joined,  defendant 
upon  proper  afBdavit  and  leave,  filed  additional 
paragraph  to  his  answer,  and  plaintiff  replied. 
HeJd  ;  defendant  entitled,  on  proper  affidavit,  to 
continuance,  to  procure  evidence  to  sustain  addj- 
tionalparagraph.  fnowttonv.jStotfA,  17-508,'61. 

6689.  Absence  of  witness  or  attorney.  Ab- 
sence of  a  material  witness,  or  of  an  attorney 
employed  to  conduct  a  cause,  without  fault  of 
applicant,  is,  upon  filing,  a  proper  affidavit,  a 
goodgroundforaoontinnance.  SartdY. 'Reman, 
56-438,  '76. 

6640.  Absence  of  defendant.  Rule  govern- 
ing an  application  for  a  continuance  on  account 
of  absence  of  a  witness,  is  not  strictly  applicable 
to  such  application  on  accoant  of  absence  of  de- 
fendant  ITe&omc  V.  Bom^  64--297, '76. 

6540a.  An  affidavit  for  continuance  because 
of  absent  witness,  must  show  materiality  tA.  bis 
evidence,  and  when  his  attendance  can  be  pro- 
cured.  Lomax  V.  JlfcjEinncy,  61-374,  78. 

8&40h*  And  In  criminal,  as  well  aa  civil  cases, 
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that  some  diligence  has  been  used  to  procure  tes- 
timooT.  StaU  T.  Abmun,  1^192,  '6L 

6541*  AbseHce  «f  witness  will  act  be  a  good 
ground  for  a  continuance,  when  adverse  party 
admits  that  absent  witness  would  testiiv  to  facts 
stated  in  affidavit  as  true.  WhU^viU.  v.  Zone,  61- 
93,  78. 

6542.  Absence  of  attornej.  When  an  ap- 
plication for  a  continuance  had  been  overmled 
by  court,  ruling  will  not  be  disturbed  unless  rec- 
ord  shows  very  clearly  that'  injustice  has  been 
done.  M. 

6ft48.  Indorsementofnsmesof  witnesses.  (Sec. 
18,  2  B.  8.  '76,  375;  E.  S.  '81,  1671.)  The  only 
conBequence  arising  from  an  omission  to  indorse, 
on  indictment,  name  of  a  witness  [>efore  grand 
jury,  was  that  state  could  not  obtain  a  contin- 
uance on  account  of  his  absence.  Skori  t.  SlaU, 
68-876,  '78. 

6644.  Absence  of  defendant.  A  continu- 
ance will  not  be  granted  on  account  of  absence 
of  defendant,  when  it  is  not  shown  that  diligence 
had  been  used  by  him  or  his  co-defendants  to  se- 
cure his  attendance,  nor  reason  for  his  absence. 
Chamberlain  v.         49-332,  '74. 

6545*  A  continuance  of  a  cause  may  not  be 
granted  for  absence  of  a  witness  whose  deposi- 
tion is  on  file,  when  affidavit  discloses  no  reason 
for  retaking  deposition,  or  to  procure  pereonal 
attendance  of  witness.  Briggt^.  G'anicr,  54-572, 
'76. 

6546.  An  affidavit  for  continuance  for  reason 
of  an  absent  witness,  otherwise  sufficient.  Is  not 
rendered  insufficient  by  fact  that  witness  resides 
in  an  adjoining  county,  and  was  subpoenaed  day 
prior  to  trial.  Id. 

6547.  Continuance,  on  account  of  absence 
of  a  party,  who  made  affidavit  that  his  presence 
was  necessary  to  confer  with  his  counsel  as  to 
conduct  of  trial,  etc.,  was  refused.  Hdi;  pre- 
sumption in  favor  of  ruling  of  court,  unless 
shown  affirmatively  to  have  been  wrong.  Paie 
T.  TaiL  72-450,  '80. 

6548.  AfBdarit  for  a  eontinnanee  on  ac- 
oonnt  of  absent  iritnesst  must  show  that  he  is 
competent,  and  aet  oul  the  faett  expected  to  be 
proved  by  him.   French  v.  BUaumnL  16-143, 

;  Pence  t.  Ckrutman,  15-257,  '60.  WMSl. 

6549.  After  a  refusal,  not  error  to  refuse 
leave  to  amend  affidavit  Pence  t.  CftrtBtotan, 
15-267,  '60. 

6550.  An  affidavit  for  a  continuance  on  ac- 
count of  an  absent  witness,  must  show  his  evi- 
dence to  be  material,  and  use  of  due  diligence  to 
procure  it.   CoUina  v.  Fi-ost,  54-242, 70. 

6561.  At  Jnilcial  discretion.  Applications 
for  continuances  are  addressed  to  sound  discre- 
tion of  court.  When  that  discretion  is  clearly 
abused,  supreme  court  will  revise  it.  Welcome  y. 
BoBtre//,  54-297,  '76;  Wassels  v.  Stale,  26-30,  '66. 

6552.  Absence  of  a  witness,  who  was  a  jus- 
tice, and  who  was  expected  to  testify  that  trans- 
cript of  proceedings  before  him  was  not  com- 
plete, can  not  be  a  good  ground  for  a  continu- 
ance.   Wha^  V.  GUawn,  40-405,  '72. 

6568.  Doctrine  of  cnmnlatire  eridence,  as 
applied  to  new  trial  for  newly  discovered  evi- 
dence, does  not  apply  to  applications  for  a  con- 
tinuance on  account  of  an  absent  witness,  wlio 
will  testify  to  matter  that  is  to  a  great  extent 
cumulative.    Jenh  v.  Staic,  89-1,  '72. 

6554.  A  continuance  will  be  granted  on  ac- 
count of  absence  of  a  material  witness,  duly  sub- 
poenaed  to  appear,  bnt  at  hoar  of  trial  absent  on 


account  of  siclcness.  Id.  Cf.  JUjftm  r.  StaUy  14- 
1,  '69. 

6566.  Continnanee,  on  motion  of  court,  ^ex- 
haps,  might  be  granted,  on  ^nding  of  a  moUop 
for  a  new  trial,  to  give  prisoner  a  reasonable 
time  to  procure  affidavit  of  a  non-reeident  wit- 
ness, who  wilt  testify  to  newly  discovered  evi- 
dence.   G^imn  V.  StaU,  9-204,  '57. 

6556.  Also  to  obtain  evidence  of  a  witness, 
who  was  ft  R.  B.  hand,  and  who  could  not  be 
found  for  trial  had.   KeOs  v.  StaU,  14-36.  '58. 

6567.  Affldarlt  for,  in  a  criminal  action,  on 
account  of  absent  witnesses.  Cf.  Binns  v.  Sia'«, 
88-277,  71;  Hurt  v.  Slate,  26-106,  '66.  Must 
show  that  a  subpoena  had  been  taken  out  for  ab- 
sent witness,  though  he  be  jointly  indicted  with 
applicant,  and  it  is  allied  that  he  was  under 
bonds  to  appear  for  trial,  when  there  was  not  an 
averment  that  his  trial  was  continued  to  a  future 
day.   Andemm  t.  <Skate,  28-22,  '67. 

6668.  PftrtT  to  an  action  must  be  in  attend- 
ance or  furnish  his  deposition,  if  he  wishes  to 
have  his  evidence  used.  A  continuance  can  not 
be  granted  because  he  is  absent  from  county  and 
his  counsel  did  not  know  where  he  was.  Dam 
T.  Lvark,  84-403,  '70. 

6559.  Absent  witness  whose  residence  is 
unknown.  Affidavit  must  show  diligence  to 
ascertain  whereabouts  of  absent  witness,  to  wit: 
What  steps  were  taken.  MeKinlayy.  i^iank,  24- 
258,  '65. 

6560.  If  granted  for  such  cause,  costs  should 
be  taxed  to  party  requesting  it.  Miiehell  v. 
Bmheni,  28-466,  '64. 

6561.  Absent  witness.  Where  an  affidavit 
for  a  continuance  stated  facts  material  to  issue; 
that  A  would  testify  such  facts  to  be  true ;  that 
said  A  had  for  more  than  six  montlis  be^  ab- 
sent in  the  army  in  IbnTume,  where  he  had  be«i 
moving  from  point  to  point,  in  discharge  of  his 
military  duties,  so  that  defendant  could  have 
no  reasonable  assurance  that  he  would  remain 
long  enough  in  one  place  to  give  reasonable 
notice  to  plaintiff  as  to  taking  his  deposition, 
which,  for  that  reason,  had  not  been  talcen,  but 
that  he  expected  to  have  his  deposition  at  next 
term  of  court,  and  that  he  was  unable  to  prove 
snch  facts  by  any  other  witness  whose  testimony 
could  be  so  easily  procured;  and  that  affiant 
believed  such  facts  to  be  true.  Held;  a  contin- 
uance should  have  been  granted.  T,  H.  A. 
SI.L.B.C0.  V.  Norman,  22-63,  '64. 

6562.  Affidavit  for  contliinanee.  Affiant 
could  not  state  names  of  witnesses  he  wanted,  nor 
where  they  resided  or  could  be  found.  Held; 
insufficient.    Wtbtt  t.  Slalf,  21-236,  '63. 

6668.  Cotttlnnanee  on  account  of  Ike  ab> 

sence  of  a  witness,  will  not  be  granted  when  ab- 
sence was  caused  by  witness's  lack  of  time  to  ex- 
aminecertainbooksof account.  Brvway.Shearm, 
17-239.  '61. 

6564.  In  support  of  prisoner's  affidavit  for  a 
continuance,  one  of  his  counsel  filed  his  affidavit, 
stating,  in  substance,  that  he  had  been  assigned 
as  counsel  for  prisoner  after  return  of  indict- 
ment ;  that  he  had  given  all  diligence  to  prepa- 
ration for  a  trial,  since  his  appointment,  tnat 
was  consistent  with  other  pressing  engagements 
in  cou  rt,  his  own  feeble  health  and  inconvenience 
of  consulting  with  defendant  while  in  prison, 
and  with  other  counsel  associated  with  him  In 
defense ;  that  prisoner  was  not  yet  ready  to  pro- 
ceed to  a  trial,  owing  to  short  time  allowea  to 
prepare  for  it  (the  indictment  having  bem  found 
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•t  that  tenn),  and  to  a  disappolDtment  in  procut^ 
ing  aid  of  other  counsel  from  a  distance,  vhose 
sttendance  had  been  expected,  but  who  had  not 
arrived.  Held;  affidavit  was  not  adapted  to 
motion  to  continue,  but  might  have  been  appro- 
priate to  a  motion  to  pofltpone  trial  to  a  later 
dav  of  term.    Habbard  v.  Sak,  7-160,  '55. 

6565*  Indictment  for  forgery.  A  change  of 
Tenoe  was  taken  from  StaAen  to  DeKaib  C.  C. 
The  prisoner  applied  for  a  continuance,  on  an 
aCBdavit  alleging  that  A,  B  and  C  were  material 
witnesses,  etc.;  that  they  resided  in  &«uAen  county; 
that  he  expected  to  prove  bv  them  that  D  and 
E,  two  material  witnesses,  who  were  then  in  at- 
letiilance  to  testify  against  him,  were,  at  that 
time,  persons  of  bad  reputation,  and  ought  not 
to  be  believed  under  oath;  that  change  of  venue 
TO  granted  on  preceding  Wtdnttdas^  and  that 
on  next  day  he  caused  a  subpoena  to  be  issued 
for  said  witnesses  b^  clerk  of  DeKaJh  C.  C,  which 
iras  mailed  to  sherifT  of  Steuben  county,  and  re- 
ceived by  him  on  Sunday  last,  and  served  on  said 
witnesses  next  day ;  that  witnesses  had  not  had 
nfficient  time  to  be  in  attendance,  but  he  be- 
lieved he  could  procure  their  attendance  at  the 
then  next  term  of  court;  that  he  knew  of  no 
other  witnesses  by  whom  he  could  prove  same 
facts;  and  that  affidavit  was  not  made  for  dday, 
etc.  Hdd;  affidavit  sufficimt  IhUlon  v.  Stale, 
'54. 

6566*  Affidavit  showed  that  prisoner  desired 
contioaance  to  procure  wltnesftes  to  prove  that 
after  time  crime  was  "imputed"  to  nave  been 
committed  by  him,  the  person  alleged  to  have 
been  murdered  was  seen,  etc.  HeJd  ;  word  "  im- 
paled" must  be  supposed  to  refer  to  time  speci- 
ned  in  indictment,  and  that,  therefore,  affidavit 
was  insufficient.  Hdd;  to  have  made  time  ma- 
terial, prisoner's  affidavit  should  have  stated 
that  he  apprehended  state  would  attempt  to 
prove  that  person  allied  to  have  been  murdered 
WIS  killed  before  day  on  which  he  proposed  to 
prove  him  alive.    Hubbard  v.  Staiey  7-160,  '65. 

CoatlBiuuiee.  Defendant,  indicted  for 
larceny,  in  Wells  C.  C,  applied  for  continuance, 
stating  that  he  could  prove  by  one  A,  a  resident 
of  Miami  connty,  Ohio,  that  at  time  property 
mentioned  in  indictment  was  "  alleged  to  nave 
been  stolen,  defendant  was  in  town  oi  Greenville, 
and  in  neighborhood,  in  Darke  county,  Ohio, 
etc.  Hdd  ;  that  affidavit  was  defective  for  con- 
fining tdiin  to  day  alleged  in  indictment.  Hdd; 
refosal  of  continuance  was  not  erroneous.  Delro 
T.  Stak,  4r-200,  '53. 

9568.  Ad  affidavit  for  a  contlnaance  to 
•btain  an  alMcnt  witness,  contained  all  neces- 
ury  allegations;  but  it  stated  that  witness 
viDled  was  somewhere  in  Tennessee,  affiant  did 
Dot  know  in  what  county,  and  that  affiant  had 
been  in  jail  two  months  waiting  term  at  which 
^  mnild  be  arraigned,  and  yet  it  did  not  appear 
that  he  or  his  counsel  had  made  any  inquiry  as 
to  whereabouts  of  desired  witness,  nor  does  he 
fnraish  any  excuse  for  failure.  Hdi;  affidavit 
does  not  show  sufficient  probability  of  obtaining 
testimony.  HaU  v.  Staie,  8-439,  '66.  Cf.  16-257 ; 
H^-313;  82-236;  27-108. 

6569.  Anaffloavitforacontlnnancetopro- 
nre  tesUmonj,  alleged  that  defendant  could 
prove  by  a  person  then  residing  in  Cincinnati, 
Ohio,  that  he  received  bills  from  him,  without 
knowing  them  to  be  counterfeit,  but  it  did  not 
allege  when,  wlierB,  or  ander  what  circumstances 
w^tioa  took  plaoe.   Udi;  affidavit  was  too 


indefinite,  especially  as  witness  resided  out  of 

i'urisdiction,  and  there  was  no  proposition  to  take 
lis  deposition.   Jones  v.  State,  11-357,  '68. 

6570.  Affidavit  also  named  a  person  whose 
testimony  was  wanted  to  prove  good  character ; 
but  it  did  not  state  that  same  fact  could  not  be 
proved  by  other  witnesses.  Held;  insufficient.  Id. 

6571.  Defendant  applied  for  continuance  to 
procure  testimony  of  an  al»ent  witness  of  his 
having  paid  part  of  bill  to  plaintiff,  ifdtf/  no 
answer  to  application,  that  if  payment  was  made, 
officers  of  plaintiff  (a  bank),  or  some  of  them, 
must  have  known  it  and  could  be  made  wit- 
nesses.   Eapy  V.  State  Bank,  &-274.  '54. 

6672*  Indictment  for  murder.  Defendant 
was  put  on  trial  two  days  after  finding  of  indict- 
ment. He  moved  for  a  continuance  on  his  affi- 
davit filed,  which  recited  that  be  was  informed, 
and  believed,  that  a  witness  would  be  produced 
to  prove  that  defendant  made  certain  admis- 
sions of  his  guilt.  Affidavit  further  stated,  that 
admissions  made  were  induced  both  by  raising 
his  hopes  and  exciting  his  feats,  if  he  should, 
or  should  not,  confess ;  that  he  expected  to  prove 
by  W,  who  was  present  when  admissions  were 
made,  that,  to  induce  him  to  confess,  witness 
told  defendant  that,  unless  he  confessed,  he 
would,  in  half  an  hour,  be  tried  and  hanged ;  but, 
if  he  did  confess,  it  would  be  better  for  him, 
and  he  might  be  cleared;  that  I.e  could  prove 
these  facts  by  no  other  person,  that  witness  de- 
nied bavins  held  out  inducemeots ;  that  admis- 
sions were  first  mode,  and  would  not  have  been 
made  but  for  such  inducements;  that  W  had 
been  snbpoenaed,  but  was  unable  to  attend  on 
account  o{  illness,  and  that  his  attendance  could 
be  procured  at  next  term;  that  affidavit  was 
not  made  for  delay,  etc.  Motion  was  overruled. 
Held;  continuance  should  have  been  granted. 
(?r(Wi  V.  Sa^  2-135, '60.   Cf.  0-408. 

6572a.  Where  fact  sought  to  be  proved  is 
Immaterial,  continuance  for  testimony  should 
be  refused.  Bird  v.  iVcBwuoe  10-40, '57.  A  wit- 
ness to  prove  Iwd  eluumcter  of  plaintiff,  in 
slander,  u  material.  Wooda  v.  ^noerBon,  6  Bll 
598,  '41.  Ct.  7-567. 

TI.  Diligence. 

6573*  It  is  lett  very  mncli  to  discretion  ot 

court,  whether  to  grant  a  continuance  asked  on 
part  of  state,  on  account  of  absence  of  witness  in 
a  criminal  prosecution,  it  being  duty  of  court  to 
see  that  alleged  offenders  have  trial  without  un- 
necessary delay,  and  also  that  laws  are  properly 
executed  against  them.  Slate  v.  Mormon,  Hj- 
192,  '61.    (V.  R.  8.  '81,  1782.) 

6574.  The  state,  in  criminal  prosecntions. 
being  represented  by  an  officer  wbo  Is  not 
ooffiuzaul  of  facts,  it  rarely  occurs  that  he  can 
make  the  affidavit  for  a  continuance  required  in 
civil  cause;  yet  some  diligence  must  be  used  to 

Srepare  for  a  trial.  Matter  is  left  very  mach  to 
iseretlon  of  court,  whose  dnty  it  Is  to  see 
that  laws  are  properly  executed  against  offend- 
ers, and  also,  that  they  have  a  fair  trial  without 
unnecessary  delay.    State  v.  JYemons,  6-279,  '55. 

6575.  Dillrenee.  Trial  -  in  Vigo  county, 
where  witness  resided.  He  was  temporarily  ab- 
sent at  Evansville.  The  materiality  of  witness, 
applicant  was  not  aware  of.  '*  until  that  week." 
Application  was  made  on  frida^.  Held;  dili- 
gence was  not  shown.  Court  wlU  know  that 
a  mMsencer  In  a  few  hours  cam  go  from 
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Terre  Haate  to  EruiSTflle*  Ward  t.  Cb^Aon, 

80-396.  *68. 

667««  Dll^MCe*  A  motion  foracontinnance 
is  addressed  to  discretion  of  court,  and  unless  a 
stnni^  caae  is  presented,  8.  CL  will  not  rerise  a 
decision  on  sabject  Deming  v.  Ferry,  &-418,  '56. 

6677*  Sickness  does  not  excuse  lack  of  dili- 
gence in  procuring  testimonj,  unless  there  was 
not  time  between  service  of  process  and  com- 
mencement of  illness  to  enable  party  to  procure 
testimony.  Id. 

,  6578.  Qttosrt:  whether  ucknesswiU  excuse 
lack  of  diligence,  unless  It  disable  party  from 
employing  an  agent.  Id. 

6679.  Distance  and  facilities  of  travel  be- 
tween party's  residence  and  witness,  may  be  con- 
sidered in  determining  such  excuse.  Id. 

6(80.  Absent  wunesg.  In  criminal  ac- 
tions, as  in  civil,  a  continaance,  based  on  an 
affidavit,  showing  absence  of  a  witness,  and  that 
a  Bubpcena  was  issued  and  placed  in  bands  of 
officer  for  service,  without  showing  when  it  was 
done,  will  not  be  granted,  as  a  reasonable  dili- 
gence is  not  shown.    Miller  v.  State,  42-544,  '73. 

6691.  Where  an  affidavit  for  a  continuance 
to  obtain  testimony  alleged  due  diligence,  but 
it  appeared  that  witnesaee  had  been  subpcenaed 
on  ooterday  during  term,  and  that  the  trial  was 
had  on  following  Twiday;  and  where  affidavit 
did  not  all^  a  probability  of  obtaining  testi- 
mony by  next  term.  Hda;  refusal  of  a  con- 
tinuance was  not  error.  Dtuniing  v.  thOenm,  10- 
251,  '38. 

6682.  Cause  having  been  twice  continued  on 
plaintiff's  affidavit,  on  account  of  absence  of  a 
witness,  at  third  term  he  again  applied  for  a 
oonUnnance.  on  account  of  absence  of  same  wit- 
ness. He  always  refused  to  take  an  attachment 
for  witness,  though  subpcenaed.  Mdd;  court 
correctly  overniled  last  application,  Eodgen  t. 
MeLeary,  6-236.  '54. 

6688.  Nerllffenee  In  Dbtaining  witness. 
Defendant,  wuo  nad  notice  of  a  suit  by  service 
of  summons  on  March  13,  appeared  to  action  on 
25th  of  same  month,  and  made  no  substantial 
effort  to  obtain  witness  before  2l8t  of  October 
following,  only  five  days  before  term,  is  guilty 
of  Buch  n^ligence  that  he  is  not  entitled  to  con- 
tinuance on  account  of  absence  of  such  witness. 
Woleoa  V.  MiKk,  68-269,  '76. 

6684.  Dll^enee.  Motion  for  continuance 
to  obtain  absent  witness,  which  affirmatively 
shows  that  due  diligence  has  not  been  used  to 
obtain  attendance  of  such  witness,  should  be 
overmled.   CWwm  y.  SUnnu,  8S-321, 79. 

6686.  Anaffidavit  wasmadeforacontinuance 
on  account  of  absence  of  A  and  B,  material 
witnesses.  Affidavit  stated  (as  to  diligence 
used)  that  deponent  had  had  a  subpcena  issued 
for  said  witnesses  by  clerk  of  said  court  since 
then  last  term  thereof,  which  subpoena  was  placed 
in  hands  of  sheriff  of  said  county;  that  said 
witnesses  were  not  in  attendance.  Hdd;  did 
not  show  sufficient  diligence.  Didtev  v.  Morgaau 
8  Blf.  53a^'47. 

6686.  Prisoner  indicted  in  Marion  C.  C, 
applied  for  continuance  to  proeore  a  witness 
residing  in  Cincinnati.  Twenty-one  days  had 
elapsed  between  his  arrest  and  application,  and 
he  had  made  no  effort  to  obtain  testimony. 
Held;  application  properly  refused.  Murphnv. 
SlaU,  6-490, '55, 

6687.  Affidavit  for  continuance  shoved  that 
subpoena  for  absent  witnesa  was  issued  on  day 


cause  was  set  for  trial,  and  returned  "not  fouod,*^ 
and  that  sucli  witness  was  temporarily  absent, 
at  a  city  named,  within  state.  SM;  due  dili- 
gence in  endeavoring  to  procure  att^daoce  or 
deporitionof  witness,  not  shown.  htaryy.Saet, 
66^79. 

TIL  AmeBdmnt. 

6588.  AmendmeBt.  MateriaL  A  oom^aint 
for  damages  alle^  that  **the  plaintiff  *  *  * 
wasgrievou8lybruised,hurtandwounded,  *  *  * 
that  his  collar  bone  was  broken  and  his  shoulder 
dislocated."  On  trial  he  was  permitted  to  an- 
swer by  adding  words,  "and  shoulder  blade  wa» 
broken."  Held;  no  such  material  amendment  as 
would  authorise  a  conUnnsnce.  O.AM.&.Oi. 
V.  SeJby,  47-471,  '74. 

6588a.  AniMdraeat  of  declaration  not  af- 
fecting merits,  and  which  can  not  prejudice  de- 
fendant, no  cause  for  continuance.  McKimeg  r. 
Harier,  7  Blf.  385,  '46. 

6689.  Where  a  complaint  Is  amended  dur- 
ing term,  defendant,  upon  affidavit  of  snrprlsey 
may  have  a  continuance  at  plaintiff's  costs. 
Kirkpalriek  v.  Holman,  26-293,  '65. 

6690.  Deelantion  left  the  amonnta  blaak. 
Court  allowed  plaintiff  to  supply  blanks  by  in- 
serting the  amonnts.  Defendant  applied  for  a 
continuance,  without  showing  that  he  was  prqn- 
diced.  Heid;  properly  refnsed.  RA&Rtb. 
V.  McManws,  4-276,  '68.   Of.  11-268. 

6691.  Defendant  is  not  entitled  to  continu- 
ance, by  reason  of  amendments  in  declaration, 
which  are  not  material.  BoberU  v.  Ward,  8  BIL 
833,  '46.  Application  for  continuance  must  be 
supported  by  affidavit,  showing  wherein  defen- 
dant is  preiudic<?d  by  amendment  fiuiferT.  At- 
(m,  9-Sff3,  '57. 

6698.  Amendment  of  declaration,  bj  Insert* 
Ing  amount  of  dam^^  does  not  entiue  defen- 
dant to  continuance.  T^ifon  t.  ChmmMU^  6  BIL 
671, '41. 

6698.  Declaration,  on  asealed  note, by  assignee 
against  maker,  need  not  aver  that  defendant  had 
notice  of  assignment  Hdm  t.  Siak^  8  Bl  L  604,  *47. 

6694*  And  amending  of  declaration,  by  in- 
serting averment  of  sucn  notice,  is  no  cause  for 
a  continuance.  Id. 

6696.  Amending  writ  by  proecipe  as  to  plain- 
tifTs  name,  does  not  entitle  defendant  to  con- 
tinuance. Seek  V.  WiSiame,  6  Blf.  374,  '40;  JVm- 
num  V.  Worthington,  1-376,  '49. 

6696.  If,  in  suit  on  note,  declaration  be  » 
amended  as  to, admit  in  evidence  adifferentnote 
from  that  originally  described,  it  entities  de- 
fendant to  a  continuance.  At&itum  v.  State  RtmJtf 
5  Blf.  84,  '39;  Emng  v.  French,  1  Blf.  170,  '22. 

6697.  Declaration  in  covenant,  not  showing 
writing  declared  on  to  be  under  seal,  was 
amended  by  insertion  of  words  describing  in- 
strument as  a  writing  obligatory.  Held,-  an 
amendment  in  substance,  and  entitled  defend- 
ant to  a  continuance.  Kdly  T.  DKtmoii,  2  Bit. 
420,  '31. 

6698.  Amendment  of  scire  faeias  against  A,  to 
have  execution  against  land  on  justice's  trans- 
script  of  judgment,  against  him  and  B,  by  all^ 
ing  such  previous  proceedings  as  authorised  suit 
against  A  alone,  entitles  defendant  to  a  contin- 
uance.   Orvut  V.  Hardyj  6  Blf.  466,  '43. 

6699*  Plaintiff's  withdrawing  of  a  general 
demnner  to  a  plea  in  bar,  and  filing  a  replia^ 
tion  in  denial  of  plea,  entitles  d^endanti  under 
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MOO.  If  declaration  be  so  amended  as  to  de- 
scribe a  different  note  from  that  previously  de- 
scribed, defendant  is  entitled  to  a  contiouance. 
Wngkiy.  Bagye,  6  Blf.  419,  '43. 

0601.  Defendant's  objection  to  refusal  of  a 
continaance  is  not  waived  bj  a  sabeequent  with- 
draval  of  his  plea.  Id. 

0602.  New  parties.  Plaintiff  in  vacation, 
aftera  continaance,  filed  an  additional  averment 
to  liis  complaint,  bringing  in  a  new  defendant, 
who  answered  setting  dp  a  new  demand  against 
oripnal  defendant.  Ski;  latter  might  have  a 
continaance  till  next  day,  or  for  a  reasonable 
timc^  to  enable  him  to  answer.  Held;  pleading 
wu  iQ  natnre  of  a  complaint,  and  by  complying 
with  aa  order  to  answer  immediately  he  did.  not 
waive  error  of  court  in  making  sucn  order  and 
refnung  a  continuance.  MendUh  v.  LaekeVf  14- 
£29,  '60. 

600St  lateirogatorles.  Original  defendant 
in  snch  case  answered,  filing  internwa tones 
witboDt  affidavit  New  defenduit  replied  in  de- 
niil,  without  answering  interrogatories.  A  rule 
wu  taken  for  snch  answ^  bat  record  did  not 
Bhpw  time  within  which  tbey  were  to  be  filed. 
A  UIl  of  exceptions  showed  that  new  defendant 
was  absent  at  time  his  reply  was  filed,  but  no 
motion  was  made  for  an  attachment  to  compel 
such  answers.  BM;  original  defendant  could 
not  have  a  continaance  to  obtain  such  answers, 
without  affidavit  Id. 

M04.  Dtsmtsaal  as  to  parlies.  lo  an  action 
to  enforce  a  mechanic's  lien,  after  jury  had  been 
sworn  and  evidenoe  heard,  if  wu  not  error  to  pei> 
mit  plaintiff  to  dismiss  as  to  a  part  of  defend- 
ants, so  far  as  a  pertoned  judgment  was  concerned, 
but  not  as  to  ajvdgment  in  ran.  SemHU  v.  Chap' 
wm,  17-470, '61.  Norin  an  action  on  a  contract  to 
pennit  plaintiff  to  thus  amend,  by  striking  out 
names  of  any  nnmber  of  defendants  under  R.  S, 
'43.  Htatryv.  Stale  Bank,  S-216,  '61.  And  to  re- 
fuse a  eonttaaaiiee  to  defendant  at  costs  of 
plaintiff.    Taylor  t.  Jomb,  1-17,  '48. 

6606.  Foreelomreof  JuloriBCDHknuMB. 

In  a  suit  to  foreclose,  answer  of  a  junior  mort- 
gagee, claiming  judgment,  is  a  new  and  substan- 
uve  pleading,  to  enforce  a  separate  demand; 
and  mort^gor  is  entitled  to  reasonable  time  to 
prepare  his  answer  thereto.  Meredith  v.  Ladeey, 
16-1,  ntO;  Madt  v.  Gnxer,  lS-264,  '59;  iWft- 
m Y.Sim,  6-377,  '66. 

6600.  Where  such  time  has  hem  refnsed,  er- 
rar  is  not  waived  by  answering  to  save  d^anlt 
Hmditk  V.  Laeiey,  ntpra. 

6607.  If  answer  of  such  junior  mortgagee 
does  not  tender  any  issue  on  complaint,  nor  ask 
relief  against  plaintiff,  the  latter  may  proceed 
to  judgment,  and  the  caose  continued  as  to  ju- 
nior mortgagee.  Id. 

6607a.  Ameniment  of  bOl  of  foreclosure, 
by  inserting  averment  required  by  R.  8.  '43,  as 
to  whether  proceedings  had,  or  not,  been  had  at 
liw,  entitled  defendant  to  continuance,  Letm  v. 
Hidiey,  '54 :  EdwardgY.  Hough,  id.  149 ;  (eon- 

Ira  sUtnte  '52) :  Deam  T.  Moniacm,  10-367,  '58. 
Cf.  12-527.  ™»,  , 

Tni.  Faflare  to  Aaswer  iBtorrogatorlee* 

6100.  Defendant  can  not,  as  of  course,  and 
vithont  cause  shown,  daim  a  continuance,  be- 


cause plaintiff  has  failed  to  answer  ioterroga- 
tiories.    Omdand  v.  ^atdey,  18-549,  '59. 

6009.  Fillip  bttorrofatories,  to  be  answered 
by  opposite  party,  will  not,  of  itself,  entitle  to 
a  continuance:  affidavit  must  be  filed  as  in 
other  cases.  Xeni  v.  Knott,  7-230,  '55.  And 
party  filing  interrogatories  should  move  for  a 
rule  on  opposite  party  to  answer.  JBhw  t.  Deriy. 

0610.  It  is  not  error  to  r^se  a  cootinaanee' 
to  enable  a  partv  to  oMaln  answers  to  fater* 
rogatories  filed  to  elicit  evidence  to  sapport  a 
pleading  to  which  a  demurrer  has  bmi  sus- 
tained.  Smfi  V.  Ehmorth,  10-205,  '58. 

0611.  Answer  to  Intorrogatortes.  Where 
it  appears  from  a  bill  of  ex.  that  a  party  to 
whom  interro^tories  are  addressed  is  absent, 
and  no  affidavit  is  filed,  it  is  not  error  to  refose 
to  continue  cause  for  an  answer.  Mertd^ 
Xod^,  16-1,  '60. 

IX.  Insafldent  C^rouds. 

0012.  Plaintiff's  praving  judgment  by  de- 
fault on  first  count  of  declaration,  after  argu* 
ment  of  a  demurrer  to  second  count,  does  not 
entitle  defendant  to  a  continuance.  AUeu  v. 
Neelv,  frBlf.  200,  '39. 

6618.  Defendant's  affidavit  stoted  that  h» 
had  been  nnable  to  vreparo  fS»r  trial  in  eonie' 
quence  of  severe  bodily  affliction,  under  which 
he  had  labored  ever  since  long  before  process  was- 
served:  and  that  he  belieoeahe  had  a  meritori- 
ous defense,  and  could  be  ready  for  trial  at  next 
term;  that  affidavit  was  not  made  for  delay, 
Bdd;  affidavit  insufficient  Pine  v.  iVo,  6  Blf. 
427,  '48. 

6614.  A  defendant,  served  with  a  summons- 
by  leaving  a  copy  at  his  residence,  can  not  ob- 
tain a  continaance  simply  because  he  was  ab- 
sent when  copy  was  left,  and  received  no  notice- 
of  suit  till  day  before  commencement  of  court. 
KtUy  V.  ifasoa,  4-618,  '53. 

6615.  Issues  made  up  on  third  day  of  torm^ 
and  plaintiff  obtained  leave  to  change  replica- 
tion to  defendant's  plea  of  infancy.  Hda;  did 
not  entitie  to  continuance;  as  it  did  not  appear 
that  cause  had  been  called  for  trial.  Jforris  v. 
Qraves,  2-354,  '50. 

6610.  Failure  of  a  non-reeident  plalntir 
to  give  seeartty  for  eostSf  before  commence- 
ment of  suit,  is  not,  of  itself,  canse  of  continu- 
ance.   Cbx  V.  Hunt,  1  Blf.  146,  '21. 

6617.  A  prisoner  reqaested  a  continuance  on- 
account  of  jndge  haring  been  formerly  hi8< 
counsel.  State  waived  any  objection  to  judge 
on  that  account  Held;  that  continuance  was- 
properly  refused.    Hamilton  v.  State,  8-552,  '52. 

0618.  R<^eotlon  of  the  last  of  two  replica' 
tlons  to  same  plea,  doesnotentitledefendantto 
a  continuance  of  cause.  Wkitler  v.  Hida,  5  Blf. 
101,  '8». 

X.  Error,  IVhen  Available. 

0019.  Where  defendant,  having  asked  for  a. 
continuance,  on  ground  of  absence  of  a  witness, 
which  was  refused,  afterwards  withdrew  para- 
graph of  answer  setting  up  defense  which  it  was 
claimed  that  the  testimony  of  such  witness- 
would  sustain.  Hdd;  a  waiver  of  exception  to 
ralinff.   Oran^oid  v.  Redway,  62-573.  '7& 

0620.  SapiKleMental  oenplabt.  A  demui^ 
rer  to  an  additional  paragrapn  of  a  complaint 


Digitized  by 


Google 


S04  CONTINUANCE  X, 

which  sets  ap  facts  accruing  subsequent  to  8er> 
vice  of  summons,  waires  a  rigkt  to  «  contlan- 
juice.   Farringlm  v.  Hawkiiu,  24-263,  '65. 

6ft21.  Unless  an  improper  exercise  of  sound 
^liscretion  of  court  in  oTerruling  a  motion  for 
a  continuance  is  manifest,  action  of  court  will  be 
sustained  on  appeal.  DriakiU  v.  State,  7-338,  '55. 

6622*  When  a  motion  made  for  a  new  trial 
OD  account  of  a  surprise,  and  for  newly  discov- 
ered evidence,  was  overruled,  and  a  motion  for 
a  continuance  in  order  to  obtain  new  affidavits, 
also  overruled,  evidence  not  being  in  record,  it 
will  be  presumed  court  below  acted  right  ZU- 
eoa  V.  Jadcgon,  41-201,  '72. 

8628.  Supreme  court  can  not  decide  a  right 
to  a  continuance,  when  affidavit,  on  which  mo- 
Uon  is  based,  is  not  a  part  of  record.  Beard  v. 
Bat^  54-413, 76. 

6624.  When  ruling  of  court  below,  and  an 
exception  thereto,  in  setting  aside  a  continuance, 
are  not  in  record  hj  bill  of  ex.,  question  cau  not 
arise  in  8.  C.    Tibnan  v.  Harter,  S»-l,  '71. 

6625.  A  refusal  to  grant  a  continuance,  when 
it  should  be  granted,  is  an  error  that  will  be 
reviewed  by  supreme  court.  Bartel  v.  TKeman, 
65-138, 76;  Vanblarieum  v.  Ward,  1  Blf.  50, 19; 
FuUerY.SkiU,id.,^,*20;  Bradbury  y.  Dmt^iert!/, 
7  Blf.  467,  '46 ;  Spenee  v.  Slate,  8  Blf.  282,  '46. 

6626.  Harinlegs  error  to  refkue  a  contlnn- 
ance,  if,  subsequently,  daring  same  term,  one 
was  granted  though  for  other  reasons.  Amma  v. 
Adam,  2S-50,  '64. 

6627.  Can  not  be  granted  to  appellant  on  ap- 
peal from  a  justice,  because  transcript  was  not 
filed  ten  days  before,  etc  It  was  his  duty  to  see 
that  it  was  so  filed.  MUeheU  v.  SUphetu,  28-466, 
'64. 

6628.  Error  fai  fniBttiif  is  no  good  ground 
for  reversing  a  judgment,  at  a  subsequent  trial. 
BaU  V.  Siaie,  18-362,  '62;  Shurlsv.  Woobey,  id. 
436,  '62;  Haun  v,  Wiism,  28-296,  '67. 

6629*  It  is  error  tocontinueaeause  one  term 
on  the  mere  motion  of  protecuting  attorney, 
without  giving  defendant  a  hearing,  he  being 
.attimeconfinedinjail,andiiotconBUlted.  Wheeler 
7.  State,  14-673,  '60. 

6621m.  No  error  to  overrale  motion  for 
•eontlDiiance  !■  a  criminal  case,  upon  affidavit 
of  defendant,  that  he  was  informed  on  morning 
of  trial  only,  that  one  H.  was  to  be  Introduced 
as  a  witness  against  him,  and  that  he  had,  until 
then,  believed  said  H.  was  confined  in  jail  in  M. 
county,  and  therefore  did  not  deem  it  necessary 
to  subpoena  witnesses  to  impeach  his  testimony; 
and  that  if  cause  was  continued,  he  could  pro- 
cure attendance  of  witnesses,  whose  names  he 
could  not  then  state,  by  whom  he  could  prove 
that  said  H.  b  a  man  of  bad  general  character, 
and  unworthy  of  belief  in  a  court  of  justice. 
Hamt&on  v.  ^ate,  8-552,  '62. 

6630.  Error,  in  refusing  to  grant  a  contin- 
uance, is  a  cause  for  a  new  trial,  and,  in  snpreme 
fwurt,  is  only  available  on  an  assignment  of  er- 
ror in  overruling  a  motion  for  a  new  trial.  Ar- 
buekU  V.  McCou,  58-63,  '76;  Carr  v.  Eaioti,  42- 
386,  '73 ;  SeoviUe  v.  Chapman,  1 7-470,  '61 ;  Kent  v. 
Lamotu  12-«76,'69. 

6681*  Granting  a  continuance  is  a  matter 
within  discretion  of  court.  Error  is  committed 
only  when  abuse  is  shown.  Pratt  v.  Stale,  56- 
179. 77. 

6682*  Error  la  reftudng  omttHsuee  can 

m>t  be  amixned  indepoidentlj  ae  error,  on  ap- 
peal to  S.  CT;  it  b  ground  for  new  triaL  IFinter* 
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field  V.  Speaeer,  61-33^  7&  Same  as  to  error  in 
allowlDff  anendment  of  eouplnlnt  daring 

trial,  and  in  overruling  motion  for  continuance 
on  that  account.    Morgan  v.  Hyatt,  62-660,  '78. 

6688.  Affldavit  for  oontinaaBce,  bat  no 
motion  founded  on  the  affidavit,  was  made^ 
Held;  alleged  error  in  refusing  continuance 
could  not  be  cmisidered  in  S.  C  SKiub  ▼.  Oaeer- 
dia,  21-271,  '68. 

XL  Goals. 

66844  A  cause  had  been  two  terms  at  issue, 
and  at  a  third  term  an  amendment  was  made  to 
answer,  putting  defense  on  an  entirely  new 
ground,  owing  to  which  on  application  of  plain- 
tiff, court  below  granted  a  continuance,  and 
taxed  costs  to  defendant.  Held;  under  section 
97, 2  B.  S.  48,  no  error.  Makapeaee  v.  Slate,  8-41, 
'56 ;  Edwards  v.  Houifh,  5-149,  '54.  (t>.  B.  8.  '8i, 
394.) 

6685.  Costa,  occasioned  by  a  continuance  by 
agreement,  abide  event  of  suit.  Oavanaugk  v. 
T,W.diW.B.Cb.,  4»-149,  74. 
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Remedy  and  ObtigoHon,  see  K  6056-6086. 
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III.  Exeeutory  and  Ereeuied. 

IV.  Implied. 

V.    Ck>ncurrait,  Dependent  and  IndependmL 
VI.   At  an  Entirety. 
VII.   JoiiU.   Jmnt  and  SeearaL 
VIII.   I^nUg  ^  OnUnuL 
IX(   J^rfitnuanet,    Poul  oarf  nOH^Peiforwti 

anee. 
X.  Brtaeh. 
XI.    Breach,  Damagta. 
XII.   Ptrol  and  Cbtef^ranews  AgreemmU 
and  SaH^aetim. 

XIII.  VeJidiiy  and  Legality. 

XIV.  CStaraeter  (^Fartiet.   PenontUfy  lA^ 

bU.    Deacriptio  Pertoms. 
XV.   Pbifment  out  i$  SpvaxA  Fund. 
XVI.  I^emmption*. 
XVII.   Fntof.  Varianee. 
XVIII.  ExeaaioH.  Proqf.  Signature.  Aeeept- 
aaee. 

I.  Mtaeellaneou. 

66S6*  Where  state,  by  her  Iwtdatore, 
nukes  a  contract  with  an  individual,  which  is 
within  scope  of  her  authority,  contract  is  to  be 
executed  in  good  faith,  accoraing  to  understand- 
ing and  intention  of  parties  when  made,  ^ale 
V.  Vincennet  Univ.,  6-77,  '54. 

6687.  A  nronise  to  pay  a  debt,  barred  by 
limitation,  aoes  not  create  a  new  debt,  but  re- 
vives old  one.  Doherly  v.  Bell,  55-205,  76. 
When  such  subsequent  promise  is  pleaded  in 
reply  to  a  defense  of  statute  of  limitations,  it 
will  not  constitute  a  variance.  Id. 

6688.  There  can  be  no  recovery  under  a  con- 
tract for  labor  performed  not  pursuant  to  it. 
filiate  V.  Beard,  1-461,  '49. 

6689.  If  a  person  agree  to  perform  certain 
labor,  and  take  his  pay  in  a  specific  article,  and 
there  be  no  fraud  or  warranty,  he  will  be  bound 
ther^,  though  article  be  oi  less  value  than  Iw 
mppowd.  M. 
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M40>  In  a  suit  upon  a  note,  defendant 
-aiiiiwered  that  it  was  given  for  sheep;  that 
fwyees  represented  themselves  dealers  in  sheep^ 
and  scqaainted  with  their  diseases,  and  that 
-sheep  were  sound:  that  he  relied  on  repre- 
sentations; that  sheep  had  foot-rot,  which  is 
-contagious;  that  he  had  5,000  other  sheep,  with 
which  he  desired  those  purchased  to  run,  of 
which  sellers  had  notice ;  that  before  he  knew 
that  they  were  diseased,  and  while  running  with 
Jiis  other  sheep,  latter  were  infected ;  that  he  was 
damaged,  etc.  Heid;  that  this  was  a  good  de- 
fense. Btm  V.  BV/ace,  11-112,  '58. 

6641.  To  par  monef.  Complaint  upon  a 
written  contract  to  pay  money  must  all^  that 
«nm  demanded  remains  unpaid.  LataonY.Sherra, 
21-363,  '63;  Bue  v.  Qrove,  2«-26,'66;  Low  v. 
KidmeU,  4  Bit  553,  '38;  Biocri  v.  TnusUes  Ind. 
AA.  UmnenUy,  58-326-8,  '76;  Mickaely.  Thomas, 
27-501, '67;  ifowiM-tAv.&aree,  20-278,'68;  SUtf- 
Jord  V.  Damdnon,  47-319,  '74.    Cf.  eg-583. 

6642*  An  agreement,  not  to  bring  forward  a 
■certain  exiting  setoff  against  price  to  be  i>aid 
for  work  beit^  done  by  party  so  agreeing, 
though  made  in  consideration  of  a  deaoction 
from  price  of  work,  is  not  binding.  LovOt  v. 
Kmg,  ie-464,  '61. 

6B43.  The  word  agreement,  both  in  our 
^statute  of  frauds  and  in  our  statute  of  usury  [R. 

C.  '31),  is  used  ns  synonymons  with  the  word 
yromidC.  Taylor  v.  Meek,  4  Blf.  388,  '37. 

6644.  Contract  to  forbear  suit^  on  a  sub- 
scription to  a  railroad  company  until  road  was 
completed  is  binding,  and  an  action  may  be  in- 
joined  till  such  time.  But  mch  agreement  may 
be  waived  of  record  bv  confession  of  judgment, 
waiving  valuation  and  appraisement  laws,  with 
an  agreement  that  judgment  be  stayed  for  18 
monttis.   /.  A  T.  C.  R.  Co.  v.  &«ir«,23-'223,  '64. 

664a.  Extension  of  time*  An  agreement 
between  ^e  parties  to  a  note  after  its  maturity, 
for  a  new  and  valuable  consideration,  to  forbear 
sail  for  a  certain  time,  can  not  be  made  avail- 
able as  a  plea  In  abatement  or  in  bar.  Murphy 
V.  Bobbing,  17-422,  '61 :  Clark  V.  SruUing,  1-382, 
'49;  NaMrk  v.  Neiid,  10-194,  '62.  Nor  by  way 
of  eonnter  clalmi  Newkirk  v.  Neild,  mipra.  0. 
17-198;  89-649;  15-267. 

6646.  Contract.  Condition.  "This  agree- 
ment, entered  into  this  30th  day  of  NovenAer,  A. 

D.  *52,  between  B  and  A  is^  that  said  B  doth  agree 
to  pay  said  A,  $584.65,  without  interest,  as  soon 
«  ne  can,  but  is  not  to  be  pushed,  nor  sued,  nor 
to  sacrifice  property  to  pay  it,  or  to  pay  it  within 
any  limited  time."  Signed  by  parties.  Complaint 
avers  present  ability  of  B  to  pay  note  without 
a  RacHfice  of  property,  etc.,  and  shows  that  in- 
Btniments  were  given  upon  a  valuable  consider- 
ation, viz.,  fionveyance  of  a  tract  of  land.  Hdd; 
legal  import  of  writing  is,  that  Bwill  not  agree 
to  be  sued,  or  to  sacrifice  property  to  pay  sura,  or 
to  pay  within  a  limited  or  nxeJ  time,  but  that 
he  win  pay  it  as  soon  as  he  can— that  is,  as  soon 
aa  he  ts  able  to  do  so  without  such  sacrifice. 
Complaint  good.    Bamett  v.  BvUett,  11-310,  '58. 

6647.  Aa^fnment  of  contract.  A  delivered 
to  B  a  wagon,  under  a  written  contract,  by  which 
B_  agreed  to  pay  weekly  rent,  withont  demand, 
with  right  to  purchase  within  a  given  time,  for 
a  certain  price,  in  which  case  such  paid  rent  was 
to  be  credited  on  the  price  fixed ;  but  in  case  of 
failure  to  pay  such  rent,  A  might  terminate  con- 
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tract  at  his  option.  B  paid  rental  to  an  amount 
exceeding  half  of  purchase  price,  and  while  in 
arrear  of  rent,  sola  the  wagon  to  C,  who  agreed 
to  pay  to  A  residue  of  purchase  money.  A  de- 
manded wagon  of  C,  wno  offered  to  pay  the  re- 
mainder of  purchase  money  next  morning,  but 
A  denied  right  of  B  to  self,  and  notified  C  that 
he  would  not  receive  money  from  him  on  his 
contract  with  B.  Held  ;  contract  of  A  and  B  was 
assignable,  and  such  sale  by  B  was  an  equitable 
assignment.  Held;  refusalof  A  to  receive  residue 
of  purchase  money  from  C  was  a  waiver  of  strict 
tender  provided  for  by  contract.  Blair  Hamil- 
ton, 48-32.  '74. 

6648*  An  assignment  of  a  contract  vests  in 
assignee  all  rights,  and  burdens,  to  which  assignor 
was  entitled  or  subjected  under  contract  &nUh 
V.  Boaer*,  14-224,  '60. 

6649.  A  contracted  to  bnlld  a  vessel  for  B, 
at  a  stipulated  price,  a  part  to  be  paid  in  install- 
ments, during  completion  of  vessel,  and  residue 
by  a  note  -payable  ninety  days  after  boat  should 
be  moved.  Installments  were  paid  as  stipulated, 
and  material  and  work  done  were  paid  tor  by  A 
out  of  this  money.  B  employed  an  agent  to  su- 
perintend building,  and  before  launch  put  a 
watchman  in  charge  of  her.  Afterward  execn- 
tions  were  levied  against  A,  and  he  being  unable 
to  finish.aurrendered  vessel  to  B.  Held;  property 
in  vessel  had  passed  to  B,  and  was  not  subject  to 
liens  of  executions.  Sandford  v.  Wig^na  Ferry 
Oa.,  87-622,  '67. 

6650.  A  contract  provided:  "Both  parties 
are  to  use  due  diligence  in  procuring  all  neces- 
sary logs  and  timber  for  employment  of  said 
mill,  and  bearequal  e^tpense  in  procuring  same, 
and  also  to  share  equally  in  all  expenses  neces- 
sary in  procuring  necessary  hands  and  teams  to 
run  said  mill,  and  are  to  share  and  share  alike 
in  the  profits  thereof."  Held;  this  provision  did 
not  require  either  to  furnish  a  definite  part  of 
logs,  teams,  or  hands.  iVnee  v.  McPhervm,  80- 
66,  '68. 

6651.  A  devised  certain  real  estate  to  his 
wife,  during  her  widowhood,  and  after  her  death 
to  their  son,  "  provided  he  takes  care  of  her  dui^ 
ing  her  natural  life."  Held;  if  son  did  all  in 
way  of  taking  care  of  his  mother  that  circum- 
stances seemm  to  require,  and  all  in  that  direc- 
tion that  she  required  or  wonld  permit  him  to 
do,  she  waived  any  furtiier  cate,  and  estate  of 
son  was  not  forfeited.  Rush  t.  J2u«&,  40-83, 72. 
Cf .  Oraham  v.  Oufor,  '56-569, 77 ;  Sioum  v.  BaUy 
82-115.  '69. 

6658.  Money  paid  or^  personal  property  de- 
livered, or  real  estate  conveyed,  under  a  void 
contract,  or  a  contract  which  can  not  be  enforced, 
may  be  recovered  back  or  compensation  had 
therefor,  and  contract  rescinded,  even  against 
representatives  of  one  of  parties  thereto,  when 
rights  of  others  have  not  intervened.  Burt  v.  Bow- 
les, 69-1,  '79.  Cf.  W.  C.  A  Min.  Co.  v.  Cojiieel,  68- 
476,  '79;  Haaae  v.  i/iteW/, 58-213,  '77;  Suttonv. 
Sears,  10-223,  '58. 

6658.  If  two  persons  exchange  horses,  with 
privile^  to  one  of  parties  to  return,  within  a 
given  time,  the  horse  received  by  him  in  ex- 
change, and  such  party  fail,  within  the  time,  to 
return  the  horse  soreceived,thecontract  becomes 
absolute,  and  a  breach  of  warranty  as  to  one  of 
horses  will  not,  of  itself,  effect  the  validity  of  the 
exchange.   Jomson  v.  MeLane,  7  Blf.  501,  '45. 
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n.  What  CoBsUtntes. 

8664.  Wbat  are.  Here  Intentions  uaezecu- 
ted  do  not  constitute  either  a  contract,  a  tort,  or 
a  crime,  and  in  this  view  they  are  not  subjects 
of  ieml  or  equitable  judicial  inTestigation. 
Ihrmke  v.  Sloan,  87-469,  '71. 

66S5.  A  mere  proposition,  made  by  one  to  an- 
other, though  often  made,  if  not  accepted,  is  not 
a  contract,  even  when  party  to  whom  they  are 
made  snbaeqbently  performs  all  parts  by  him  to 
he  performed  in  proposition  offered  without  no- 
tice that  proposition  is  accepted.  RUenour  v. 
Matkeim,  84-279,  '70. 

tttt5tt.  Meeting  of  minds.  Unless  minds  of 
contracting  parties  meet  and  agree  upon  same 
thing  there  is  nocontract.  Dolman  v.  &udebakerf 
52-286,  '75.    Cf.  Wright  v.  MaxwtJl,  9-192,  '57. 

tt657.  A  reeelpt  is  not  nsnally  a  eontraet, 

and  parol  evidence  may  be  admitted  touching 
its  Buoject  ^natter,  while  ft  written  contract  usu- 
ally precludes  such  evidence ;  but  a  receipt  may 
be  so  drawn  as  to  constitute  a  contract,  and  a 
contract  may  be  construed  bv  viewing  it  in  light 
of  established  custom.  I^ihble  v.  AVnf,  10-325, 
'58.  Cf.  Skerry  v.  Pidcen,  10-375,  '58:  Radai  v. 
W€i»arL  60-241,  '77. 

8658.  A  peroan  feelbiB'  himself  afgriered 

at  commission  of  a  crime  may,  either  orally  or 
otherwise,  publicly  offer  and  bind  himself  to 
pay  a  reward  to  whomsoever  may  capture  of- 
fender. Hayden  v.  Souger,  58-42,  '77.  A  knowl- 
edge of  offer  of  reward  before  service  is  rendered 
is  not  essential  to  recovery.  DavL-imi  v.  Sapping- 
tm,  26-199,  '66. 

6659.  Contract.  What  Is.  Where  a  writ- 
ten instrument  includes  both  a  receipt  and  a 
contract,  it  can  not,  so  far  as  it  o^rates  as  a 
contract,  be  controlled  by  parol  evidence,  any 
further  than  ordinary  contracts  may  be.  Henry 
V.  Henry,  11-236,  '58. 

6680.  A  judgment  is  a  contract  of  record, 
and  a  demand,  within  meaning  of  an  instru- 
ment embracing  "all  demands"  of  one  party 
against  another.  Id. 

8681.  Acce|»tance  of  bid.  Action  against 
board  commissioners.  Complaint  allegea  that 
defendants  made  a  proposition  to  receive  bids  for 
building  a  certain  specified  fence,  that  plaintiff 
made  a  certain  bid  to  build  fence,  an  acceptance 
of  bid  by  defendant  upon  condition  that  plaint- 
iff would  give  bond  for  performance  of  work; 
that  plaintiff  gave  required  bond,  which  was  ac- 
cepted by  defendant.  Performance  and  proper 
breaches  were  averred.  Held;  a  contract  was 
shown  and  complaint  was  good.  Bd.  Corn's  Jen- 
nings Co.  V.  Verbarg,  68-107,  '78.  Cf.  72^65  ; 
68-575;  69-441. 

6662.  That  commissioners  failed  to  adver- 
tise is  no  defense.  Id. 

6668.  An  assignment  to  a  third  person  to 
pay  debts,  among  them  a  judgment.  Is  not  a 
promise  or  contract  to  pay  judgment.  Xihlack 
v.Ooodnum,  67-174, '79. 

8684.  Spoliation  of  an  instrument,  by  a 
stranger,  without  knowledge  of  parties  in  inter- 
est, can  not  change  their  righb*  or  liabilities. 
Piersol  v.  <^-im«,  80-129,  '68.  Cf.  CbcAmn  v.  Ne- 
hekcr,  48-459,  '74;  Slate  v.  Berg,  50-496,  '75. 

6665.  Complaint  alleged  a  right  of  wav  was 
granted  to  a  railroad  company,  on  conclition 
company  would  not  permit  stock  to  enter  lands 
to  destroy  crops,  in  an  action  for  damage  to 
crops  caused  by  trespassing  animals.   Held;  an 


action  on  contract,  and  not  in  tort.  C  W.&M'^ 
R.  Co.  T.  flaiTM,  81-290, 78. 

8888.  An  order  of  oonnH^  board,  making 
an  allowance  to  soldier's  families,  is  a  contract, 
board  can  not  afterward  rescind,  without  con- 
sent of  those  who  enter  service  in  pursuance  of 
it  Bd.  Om'a  Adams  Co.  v.  MerU,  2J-103,  '66;. 
Funk  V.  Hetfield,  27-503,  '67. 

6667.  Action  byownerofhorseagainet  bailee, 
a  liveiT  man,  employed  to  feed  and  eare  for- 
horse,  for  damaees  to  horse  arising  out  of  care- 
lessness of  defendant.  Answer  by  way  of  eounteP' 
claim,  setting  up  an  indebtedness  owing  by  plaint- 
iff to  defendant  for  keeping  and  taking  care  of 
hone.  Demurrer  to  counter-claim  for  reason- 
that  matter  of  contract  can  not  be  set  np  In 
defense  to  matter  in  tort*  HttH;  demurrer 
should  beoverruled.  It  was  a  breach  of  a  con- 
tract, not  tort.   Wn^n  v.  Moore,  62-296,  '75. 

6668.  The  snlitJect  of  a  contract  need  only 
have  a  potential  existence,  as  a  colt  before' 
foaled.  A  mare  with  foal  may  be  sold,  and 
colt  reserved  by  parol.  Wolf  v.  Eetdt,  7-448, 
'56. 

8669.  Receipt  and  contract.  A  constituted 
B  his  agent  to  settle  C's  liabilities  and  trans- 
ferred to  him  certain  goreroment  claims,  witb 
instructions  that  if  such  of  Cs  creditors  as  he- 
should  designate,  would  surrender  their  claims 
and  wait  payment  of  said  government  claims, 
he  should  allow  them  principal  and  interest!- 
Among  firet  thus  surrendered  were  three  claims- 
filed  by  D,  who  received  therefor  a  receipt  in 
which  were  words  following :  "  To  be  paid  out 
of  the  proceds  of  an  account  of  E  and  F,  for 
$1,165,  for  goods  furnished  tlie  government,"' 
etc.,  "when  collected  by  the  undersigned,  who 
holds  a  power  of  attorney  for  that  purpose." 
Signed  by  B,  in  his  individual  name,  and  not  as 
agent.  B  collected  part  of  said  government 
cliiim,  but  not  enougri  to  pay  as  many  of  Cs- 
creditors  as  A  had  proposed.  D  then  assigned 
said  receipt  to  G,  who  brings  action  upon  it 
against  B.  Held;  such  receipt  contains  a  con- 
tract which  can  not  be  altered  by  parol.  Mo- 
Keman  T.  Mayhew,  21-291,  '63. 

6870.  A  complaint,  charging  that  defendant^ 
for  a  certain  consideration,  undertook  to  attend 
and  care  for  plaintiff;  that  they  so  negligently 
and  unskillfully  set  his  broken  arm  as  to  de- 
stroy its  efficiency,  and  render  same  worthless. 
Is  based  on  a  contract  and  is  barred  by  statu- 
tory limitation  of  six  years,  and  not  of  two- 
years,  as  if  based  on  an  injury.  SUdtj/  v.  Jame- 
46-159,  '74. 

8671.  Pleading  the  facts,  fkvm  which  the 
law  ImpUes  an  agreement,  is  sufficient  to  show 
an  agreement  Ilamiltonv.  IFin/errowd,  48-393, 
'73.   Cf.  id.  398,  401 ;  84-106. 

8672.  Assumpsit  of  A,  assignee  of  B,  against 
C,  on  an  instrument  as  follows,  which  was  as- 
signed by  B  to  A :  "Bec*d,May,'40,ofD,oae 
carriage  to  sell,  and  paj;  amount  over  to  B 
when  collected ;  which  carriage  I  have  sold  on 
time,  and  did  agree  to  pay  amount  of  said  car- 
riage ($145),  as  auove  stated,  to  B  by  express  or- 
der of  D.  Signed  C."  Hdd;  instrument  con- 
tained no  promise  on  which  an  action  would  lie. 
BoiW  V.  Thayer,  8  Blf.  146,  '46. 

6673.  An  instrument  of  writing  by  which  de- 
fendant acknowledged  he  had  received,  by  hand 
of  J.  S.,  $200  in  favor  of  plaintiffs,  does  not 
show,  in  sufficient  terms,  a  contract  express  or 
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implied  by  which  defendant  afreed  to  pajmoDC^ 

sued  for.   Epkraima  v.  Mwdoek,  7  Blf.  10,  '43. 

6674.  What  oonstltntes.  Assumpsit  on  fol- 
lowine  inatrament :  "  Received  of  J.  B.  the 
snm  of  $100,  paid  in  land."  Held;  receipt  did 
not  of  itself  show  a  contract  implying  a  consid- 
eratioa.  Heid;  instrument  was  so  ambiguous 
on  lis  face  that  no  definite  meaning  could  be 
girm  it   Fint  y.  Bonewitt,  S-546,  *52. 

9675*  A  executed  to  B  a  writing  under  hia 
hand  and  seal,  as  follows :  May  14,  %6.  This  is 
to  show  that  I  allow  to  gtre  B  $250,  to  be 
paid  in  two  years  after  date,  etc.  Held;  instru- 
ment could  not  be  aided  by  averment  of  a  val- 
uable consideration  for  which  it  was  executed. 
Harnvm  v.  Jamai,  7-263,  '55. 

6676.  An  offer  ofareward  for  performance 
of  a  Berrice,  is  a  condlttoaal  promise,  and  if 
any  one  coming  within  its  terms,  before  revoca- 
tion, performs  service,  a  legal  and  binding  con- 
tract arises  to  pay  reward.  Harson  v.  Pi/be,  16- 
140,  '61. 

6677.  But  until  performance  such  offer  is  a 
mere  proposal,  and  my  be  revoked.  Id. 

6678.  By  code  of  1852,  distinction  between 
specialties  and  simple  coDtraots  ia  abolished. 
Lank  T.  EUep,  S-2S7,  '56. 

m.  Ezeentorj  and  Exeeuted  Contracts* 

6679.  Executory.  "I  have  this  day  sold  to" 
A.  B.  250  bushels  "of  prime  clover  seed  of  the 
new  crop,  at  seven  dollars  per  bushel,"  to  be  de- 
livered in  installments  at  future  times  at  a  cer- 
tain place.  The  said  A.  B. "  bind  tbemaelves  to 
fnmiah  img^  for  Uie  transportation  of  the  seed 
and  to  pay  cash  on  delivery."  Held;  an  execu- 
tory contract  No  particular  seed  passed  by 
contract.  Any  merchantable  "  prime  cloverseed 
of  the  new  crop"  can  discharge  contract.  Held; 
fumbhing  bags  was  a  condition  precedent  to 
obligation  of  vendor  to  deliver,  and  must  be  done 
before  A.  B.  can  have  a  right  of  action  thereon. 
Hdd;  it  will  not  suffice  to  send  bags  after 
time  aneed  for  delivery.  HM;  it  was  not  duty 
of  vendor  to  have  demanded  bags  or  to  have 
given  notice  that  he  was  ready  to  fulfill  contract 
Hdd;  A.  B.  to  maintain  their  action  can  not  ex- 
cuse their  failure  to  tender  bags  by  fact  that 
vendor  had  no  seed  to  deliver.  If  bound  to  de- 
liver bv  tender  of  bags,  he  might  have  procured 
the  seed  and  filled  contract  Itvsa^  v.  WiU,  88- 
«,  '71.    Cf.  88-105. 

6680.  nienl*  A  party  may  refuse  to  exe- 
cnte  an  ille^T  contract ;  but  a  court  will  not  aid 
him  in  rescinding  it  after  he  luus  executed  It* 
Marria  v.  PhUpot,  11-447,  '58. 

6681.  G>urta  may  refuse  aid  in  executing  a 
contract  from  which,  if  executed,  they  would  re- 
fuse to  relieve.  Jvdak  v.  Viaemtia  Unw.y  16- 
66,  '61. 

6682.  An  executed  contract  sobseqaently 
made,  inconsistent  with  it,  will  amount  to  a  re- 
pudiation of  Bueh  Ulegal  contract.  Lafferty 
v.JeUey,  82-471,  '64. 

6688.  Executory.  When  It  Is  doubtfkil 
irhetlier  a  contract  in  '36,  "to  relinquish  and 
abandon  "  interest  in  lands  between  parties  hold- 
ing conflicting  claims.  Is  executory  or  execn- 
tedy  tlie  want  of  a  seal  and  want  of  an  acknowl- 
edgment, are  circumstances  to  be  considered, 
and  are  material  in  showing  Uiat  parties  did  not 
intend  that  title  should  pass  »t  pncsmti.  Brawn 
T.  Emofh  11M73,  '62. 


6684.  Upon  an  exeeutory  contract  to  con- 
vey land  by  warranty  deed,  the  vendor  must 
have,  and  oner  to  convey  a  perfect  title,  at  time 
last  installment  of  purchase-money  becomes  due, 
and  deed  is  to  be  executed,  to  enable  him  to  re- 
cover unpaid  purchase-money.  Smalt  y.  Beeveat 
14-163,  '§0. 

668S*  A  deed  Is  an  executed  contract,  and 
construed  by  kx  loci.  BetheU  v.  BethtU,  £4-428, 
Td.  Such  executed  contract  is  not  within  iitat^ 
ute  of  frauds.    Hmton  v.  Setmrt,  64-388,  '78. 

6686.  In  a  sale.  Thing  which  is  subject  of 
contract,  becomes  property  of  buyer  moment  con- 
tract 18  concludea,  and  without  regard  to  fact 
whether  goods  are  delivered  to  buyer,  or  remain 
in  possession  of  vendor.  In  an  executory  avree- 
mentf  goods  remain  property  of  vendor  till  con- 
tract IS  executed.  In  first  case,  property  is  im- 
mediately at  risk  of  vendee.  In  latter,  It  remains 
with  vendor.  Title  depends  on  intention  of  par- 
ties, whether  a  sale  or  not.  Lesler  v.  Ea^,  49- 
688, '75.   Cf.&oH  V.  ^inf;,  12-203, '59. 

6687,  ExecutorjT.  A  contract  that  A  has  this 
day  sold  to  B  a  certain  lot  of  "  good  corn-fed  hogs, 
to  average"  a  certain  weight,  "to  be  delivered 
at,"  etc.,  "  weighed  at,"  "from  Nov.  15,  to  Dec. 
25,"  all  to  be  clean,  merchantable  boss,  no  pi«y 
sows  or  stags  •  »  •  •  *  "The  nogs  hereby 
contracted  being  the  identical  lot  now  fed  by 
A,  including  about,  etc.,  yet  to  be  received  from 
C,"  Is  executory  and  not  a  sale.  Letter  v.  Eaatj 
4»-588,  '75. 

.  6688.  A  sold  to  B  hisentire  crop  of  wool,  shorn 
in  '64,  and  on  hands.  B  agreed  to  pay  a  certain 
price  per  pound,  and  paid  a  part  down  and 
agreed  to  pay  balance  when  delivered.  A  was  to 
keep  it  in  storage  till  B  called  for  it,  when  they 
were  to  take  it  to  D  to  be  weighed,  and  dien  B 
was  to  pay  balance.  Held;  an  exeentorr  agree- 
ment. Title  did  not  pass.  Straiua  v.  Fttm,  25- 
300,  '66.    Cf.  MeCmneU  v.  /o?wjt,  19-^28,  '62. 

66894  Executed.  It  aeemt  that  a  contract  for 
timber  trees,  to  be  cut  and  taken  away  at  con- 
venience of  purchaser,  la  complete  vHen  trees 
are  marked.    Wri^  v.  Sehneider,  14-527,  '60. 

6690.  Executory  contracts  for  sale  of  lancb 
may  be  recorded,  and  thus  constructive  notice 
of  their  contents  given  to  all  subsequent  pur- 
chasers or  mortgagees.  Caae  v.  Bunttfeoif,  84- 
429,  '65. 

6691.  While  record  of  a  deed  from  A  to  B  is 
prima  facie  evidence  that  purchase-money  has 
oeen  paid,  record  of  original  contract  of  sale 
may  be  notice  to  all  subsequent  purchasers  that 
a  portion  of  purchase-money  remained  unpaid, 
and  constituted  an  equitable  lien  upon  land.  Id. 

6692.  Executed.  A,  as  mortgagee,  procured 
a  policy  of  insurance  upon  her  interest  in  mort- 
gaged property,  for  benefit  of  B,  mortga^r,  on 
agreement  with  B  that  any  sum  which  might  be 

Said  for  loss  should  be  credited  on  mortgage 
eht  Held;  in  suit  by  B  apon  policy,  so  far  ha 
insurance  company  was  concerned,  a^eement 
between  A  and  B  was  an  executed  one.  Aiina 
Im.  Co.  V.  Baker,  71-102,  '80. 

6698.  An  executed  contract,  as  a  sale,  is 
binding  on  both  parties,  though  but  one  has 
signed  it    Kieth  v.  Kerr,  17-284,  '61. 

6694.  Where  a  party  accepts  artlclefi  con- 
tracted for  at  a  certain  price,  without  object- 
ing, he  is  bound  by  such  price,  and  it  is  no  de- 
fense for  himtoall«e  that  they  were  not  as  good 
as  was  contracted  for;  maxim  of  caveat  emptor 
applies.   FeOowt  v.  Slevenii,  1  Blf.  508,  '20. 
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6695.  A  coDtract  between  A  and  B,  when  no 

eonsiderstion  passed  from  one  to  other,  consid- 
eration of  the  promise  of  each  being  promise  of 
other,  was  held  to  be  execntorj  and  not  exe- 
cuted.   Wilxmv.  Bay,  18-1,  '59. 

6696.  When  a  sale  is  of  partleular  classes 
And  descriptions  of  goods  generally,  vendor  will 
fulfill  his  contract  by  furnishing  any  goods  fairly 
answering  description  given  by  nim.  But  ,when 
the  precise  arncle  was  identified  and  ascer- 
tuined,  vendor  most  deliver  nuch  article,  and 
can  not  fulfill  his  contract  by  tendering  and  de- 
livering anything  else  of  corresponding  nature. 
Shipp  v.  Boaen,  25-44,  '65.  a.  BaU»  v.  Weddk, 
14-S49,  '60;  Doggy  v.  Coz,  19-142,  '62;  HiaU  v. 
Uarri*,  3S-379,  '67;  AUxander  v.  Dunn,  5-122, 
'54 ;  Lowry  v.  Cooper,  21-269,  '63. 

6697.  A  contracted  with  B  for  purchase  of  all 
wheat  B  might  raise  on  his  farm  for  current  sea- 
son at  a  certain  price.  Held;  no  implied  war- 
ranty on  B's  part  as  to  quality  or  value  of  wheat 
to  be  delivered.   Davia  v.  Mwphy,  14r-168,  '60. 

IT.  Implied  Contracts. 

6698.  Implied  promise.  A  complaint,  alleg> 
ing  facts  from  which  law  implies  a  promise, 
wil  11  be  sufficient  without  alleging  a  promise 
self,  or  an  indebtedness.  But  if  party  omit  any 
fact  essential  to  justify  inference,  pleading  will 
be  bad.  v.  TTito,  84-106, '70.  Cf.  48-393, 
398,  401. 

6699.  A  complaint  for  use  and  occupation  of 
land,  may  be  ^ooA,  which  alleges  facts  from 
which  implication  of  promise  or  indebtedness 
will  infallibly  follow.    WiUxy.WiU^  supra. 

6700.  The  law  will  not  imply  a  promise,  on 
part  of  a  mother,  to  pay  rent  to  a  son  for  use 
and  occupation  of  land  of  son.  Id, 

6701.  Compensation.  It  was  specially  found 
that  "A,  when  a  little  child,  was  taken  into  B's 
family  as  a  member  thereof.  She  continued  to 
BO  live  there,  till  she  was  22  yean  old,  vUhout 
making  amy  contract  aa  to  nny  eompensaHon  other  than 
had  been  made  /or  her  when  B  took  her.  Held  ;  B 
can  not  be  held  liable  to  A,  npon  an  Implied 
contract  or  promise,  on  his  part,  to  pay  for  her 
work  and  laoor.  Held;  it  is  a  fair  inference 
that  A  entered  family  pursuant  to  an  express 
agreement,  witli  some  one  for  her,  for  a  compen- 
sation for  her  services,  and  lived  with  B  under 
such  agreement  Held;  such  special  finding  was 
not  inconsistent  with  a  general  verdict  in  her 
favor,  in  an  action  for  value  of  her  services. 
Medfker  v.  Btckardton,  72-323,  '80. 

6702.  Support.  Implied  promise.  Where 
a  father  and  nis  adnlt  children  live  together, 

there  is  no  implied  undertaking  on  part  of  either 
to  pav  for  service  rendered,  or  Doard,  lodging  or 
clothing  furnished;  bat  undertaking  may  arise 
from  an  express  contract,  or  be  inferred  from  cir- 
cumstances. Relationship  raises  presumption 
iigainst  !)nch  »n  undertaking.  Smith  v.  Denman, 
4*-6-'j,  '74;  Hn>/A  v.  Snrnrd,  24-352,  '65;  Adams 
V.  Adam*,  23-5i>,  'fi4 ;  Garner  v.  Board,  27-323, 
'66:  fi«.'"'rv.JbAwwn,  1-100, '48;  WmAeY.Hmm, 
6-60,  'o4.  Cf  70-501.  Relationship  of  uncle 
and  niece  raises  same  presumption  and  rule. 
Hay»  T.  MeConnfil,  42-285,  '73.  Same  rule  ap- 
plies between  mother'lu'law  and  son-in-law. 
OwAfe  V.  Ryman,  2(1-207,  '66 ;  King  v.  Kelly,  38- 
89,  '67.  And  also  fiither-in-law.  Da^^m^k 
T.  iWrt,  82-42,  '69;  Orfwd  y.  MeFarlamd,  8- 
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V.  Wadmarth,  44-283,  '73. 

670S.  Giving  of  a  note  for  payment  of  such 
services  raises  a  presumption  that  there  was  a 
contract  to  pay.  PUts  v.  PUtt,  21-309,  '63.  Ct 
9-116. 

6704.  Implied.  One,  as  a  neighbor,  assbt- 
ing  in  burial  of  another,  who  calls  for  certain  ai^ 
ticles  needed  for  such  purposes,  is  not,  by  impli- 
cation, liable  for  same,  though  he  be  a  father  of 
deceased,  who  was  an  adult  with  a  family,  and 
though  the  deceased  was  insolvent  Such  a  doc- 
trine would  be  against  public  policy.  Norritv. 
Dodge,  28-190,  '64. 

6705.  A  contract  to  make  a  deed  or  to  con- 
vey, implies  that  conveyance  shall  ^ive  vendee 
a  sufficient  title,  in  view  of  the  provlsionsof  stat- 
ute defining  what  a  deed  must  contain.  Parker 
V.  MeAlligter,  14-12,  '59. 

6706.  Partition  walls.  A'a  consent,  to  al- 
low a  wall  to  be  built  on  her  premises,  was  pro- 
cured, on  condition  that  person  who  should 
thereafter  use  said  lot  should  be  liable  to  pay 
for  it,  and  on  condition  that  person  who  should 

J'oin  on  and  use  said  wall,  should  be  chatgeable 
or  same.  Held;  A  not  liable  on  an  in^ 
plied  contract  for  oonstruction  of  same.  Hdd; 
special  finding  of  jury  to  above  facts  will  con- 
trol a  general  Terdict  anunst  A.  EeUemanv. 
MiUer,  57-88,  '77. 

6707.  A  stimulation  of  a  subscriber  to  arHcles 
of  an  association  to  take  a  certain  number  of 
shares,  Impliedly  agrees  to  i>ar  therefor 
amount  specified  per  share  in  articles.  Miller 
V.  WUdeat  G.  Road  Co.,  62-51,  '75.    Cf.  66-468. 

6708.  Performing  4n^  of  another.  A 
dug  a  mill-race  across  a  highway  upon  his  own 
land,  and  engaged  to  build  and  maintain  a 
bridge  over  race,  in  order  to  render  highway 
passable.  Having  been  sued  by  trustee  of  civil 
township  for  not  having  maintained  it,  a  bridge 
erected  ny  A  having  washed  awa^,  he,  to  com- 
promise suit,  entered  into  a  written  contract 
with  township  trustee  to  build  a  new  bridge 
over  race,  within  a  reasonable  time,  and  to  keep 
it  in  re{»ir.  Having  failed  for  six  months  to 
build  bridge,  township  built  it,  and  brought  an 
action  against  A  for  money  expended.  Htid; 
action  would  lie.  XMon  3b.  v.  AnAony,  26-487, 
'66. 

6709*  One  convicted  and  confined  in  the 
state's  prison,  under  an  order  of  a  court  having 
no  jurisdiction  of  offense,  is  confined  without 
authority  and  mav  recover  against  lessee  of 
prison,  on  an  Implied  contra^  value  of  ser- 
vices and  labor  rendered  at  his  request  Patter- 
«on  V.  Omwford,  12-241,  '59;  Same  v.  fWor,  18- 
440,  '62. 

6710.  Action  against  landholder,  under  a 
contract  whereby  he  had  granted  plaintiff  right 
to  set  out  certain  lands  in  fruit-trees,  at  his  own 
expense,  to  retain  such  trees,  while  they  lived, 
with  two-thirds  of  annual  products  for  compen- 
sation ;  that  plantiff  had  performed  his  share  of 
contract,  but  before  trees  had  yielded,  defend- 
ant, without  plaintiff's  consent,  had  conveyed 
such  lands  away,  and  trees  had  produced  fruit 
of  a  certain  value.  Held;  defendant  was  liable 
on  an  implied  promise  to  pay.  ITtfw  v.  BratUey, 
00-62,  '77. 

6711.  Certain  attomejTB,  being  non-resi- 
dents of  county  in  which  action  was  brought, 
and  having  no  authority  from  their  client  to 
employ  additional  counsel,  telegraphed  certain 
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leddent  sttorneyB  to  file  a  certain  pleading  for 
their  client,  which  was  done.  At  trial,  latter  at- 
torneys without  being  requested  so  to  do,  but 
with  knowledge  of  client,  assisted.  Held/  an 
implied  ratification  hy  client  of  resident  at- 
tomeya'  serricea.  HogaU  t.  Edwards,  65-37^  '79. 

T.  GMtraets— Coneurrent,  DeiwadeRt  nnd 
Independent. 

CflS.  Depeadent  agreements.  Perform- 

aiee.  When  a  covenant  or  agreement  might 
be  treated  as  independent,  and  an  action  brought 
on  it,  yet  if  that  is  not  done  until  party  who 
might  thus  sue  becomes  bound,  on  his  part,  to 
perform  same  act  under  same  contract,  two  acts 
become  dependent,  and  neither  can  sue  without 
first  performing  or  tendering  performance  on  his 
part  Irmin  v.  Lee,  84-319,  70.  If  action  is 
Dronghtbefore  plaintiS* becomes  thus  bound,  acts 
are  independent.   GUlvm  v.  Dennis,  4-417,  '33. 

€71$.  Courts  will  hold  covenants  to  be  de- 
pendent, and  not  independent,  when  form  of 
covenants  will  allow  construction.   Irwin  v.  Lu, 

6714.  A  subscribed  to  capital  stockofatum- 
jnke  company,  payable  when  road  was  comple- 
ted. ^  Agent  of  company,  by  parol,  promis«l  a 
lifetime  pass  to  him  to  induce  his  subscription. 
After  completion  of  road,  and  before  payment  of 
lobscription,  A  brouriit  action  to  compel  issu- 
ance to  him  of  pass.  Bdd;  as  action  was  brought 
after  sabscription  was  due,  he  must  show  that  it 
was^id.  Meld;  parol  agreement  was  not  ad* 
miaaible  in  evidence.    Irwin  v.  Lee,  supra. 

6715.  In  February,  '49,  A  agreed  to  take  and 
care  for  the  children  of  B  for  two  years,  in  con- 
rideration  of  agreement  of  B  to  at  once  pay  him 
25  dollars  and  deliver  to  him  possession  of  cer- 
tain property,  and  give  him  one-fourth  of  profits 
resulting  from  an  expedition  to  California.  A 
brought  action  on  said  agreement  in  August,  '51. 
Beld;  agreements  were  inde^ndent,  but  as  ac- 
tion was  brought  after  time  in  which  A  was  to 

Crform  his  agreement,  he  must  show  that  he 
d  done  so.    OiUum  v.  jSeimw,  4-417,  '53. 

6716.  Concnrreiit  acts.  Separate  parts. 
Where  several  instruments  are  executed,  or  sev- 
ttal  contracts  are  made,  at  same  time,  in  rela- 
tion to  same  subject  matter,  and  based  on  same 
consideration,  they  should  be  construed  together 
M  one  contract.  Durland  v.  Piieaim,  61-426, 
To:  Of.  Fellom  v.  Knss,  5  Blf.  536,  '41 ;  Leach 
V.  Leach,  4-628,  '53  ;  (Wy  v.  WOb,  1 7-14,  '61 ; 
nomas  V.  Ptiffe,  6  Blf.  78,  '41:  C.  U.  A  R.  W.  R. 
Ok  v.  ftarce,  2S-^2,  ^67 ;  Woodward  v.  iiatheu<», 
16-339,  *60 ;  Uumpson  v.  ABen,  12-539,  '59. 

9717.  Independent*  Concurrent  nets.  A 
execQted  to  B  a  bond  conditioned  that  A  would 
not  sell  intoxicating  liquors  in  a  certain  place. 
Expressed  consideration  therefor,  was  execution 
oft  like  bond  by  obligee  to  obligor.  Held; 
hoods  were  independent  of  each  other.  Per- 
fotmance  of  conditions  of  one,  was  not  a  condi- 
tion precedent  to  performance  of  other.  Exe- 
cution of  each  was  consideration  for  other. 
MeAluUr  v.  Howdl,  42-15,  73. 

6718.  Debt  against  A  and  B  on  a  sealed  note. 
Plea,  that  certain  land  has  been  bought  for  joint 
use  of  plaintiff  and  defendants,  purchase-money 
advanced  by  former,  and  title  taken  in  his  name ; 
tiiat  note  was  given  by  defendants  for  their  part 
(two-thirds)  of  purchase-money ;  that  land  was 
to  be  sold,  as  soon  as  it  could  be  done  to  satis- 


faction of  majority:  that  when  plaintiff  should 
be  paid  note,  and  his  part  (one-third)  of  pro- 
ceeds, he  should  convey^  etc. ;  xhat  land  had  not 
been  sold,  nor  had  plaintiff  conveyed  or  tend- 
ered a  conveyance  to  defendants,  etc.  Held;  plea 
insufficient;  defendants'  promise  to  mt  tlie 
money  advanced  for  tliem  by  plaintiff  being 
Independent,  etc.  Robb  v.  iWy,  6  Blf.  47,'41. 

6710.  Independent  acts,  naintiff  sold  to 
defendant  a  boat  and  load  of  hoop-fmles,  then 
I^ing  in  Anderson  river.  He  agreed  to  de- 
liver the  boat,  etc.,  on  first  rise  in  river,  in  Wil- 
liamson's mill-pond,  defendants  agreeing  to  pay 
for  such  delivery.  At  time  of  sale,  boat  was  lying 
on  bottom  of  river.  Defendants  paid  part  oi 
purchase-monev,  and  gave  a  note  for  balance. 
Boat  filled  with  water  at  first  rise  of  river,  and 
was  not  run  by  plaintiff  to  mill-pond.  At  a  sub- 
sequent rise  in  river,  it  was  allowed  to  drift  away 
and  was  broken  up  and  rendered  unfit  for  further 
use,  and  became  a  total  loss.  Defendants,  at 
great  expense,  carried  hoop-poles  by  land.  De- 
fendants say  they  took  possession  of  wreck  to 
secure  pnrcnase-money  paid  by  them,  as  plain- 
tiff was  insolvent.  Plaintiff  asserts  there  was  a 
delivery  of  boat  and  cai^  "  in  the  river  "  to  de- 
fendants, and  that  loss  was  theirs.  Action  bv 
plaintiff^  on  note  given  by  defendants.  Defend- 
ants claimed  that  property  was  not  delivered  to 
them  according  to  contract,  and  also  a  breach  in 
contract  to  deliver  boat  in  said  mill-pond,  on 
first  rise  in  river.  Held;  agreement  on  part  of 
plaintiff,  to  deliver  boat  and  cargo  at  mill-pond, 
was  a  part  of  contract  of  sale,  and  not  "  an  In- 
dependent contract  made  the  same  day." 
Had;  not  proper  to  charge  jury  that  plaintiff 
would  only  DC  liable  for  breach  of  contract  to  de- 
liver boat  and  cargo,  upon  proof  of  negligence 
or  carelessness  on  his  part.  Breach  may  be 
shown  without  such  proof.  Temple  v.  Aden,  SS- 
506, '72. 

6720.  men  dlvtsible.  A  note  and  written 
agreement,  executed  at  same  time,  upon  same 
transaction  and  same  consideration,  constitute 
in  effect  one  instrument.  One  may  prove  a  want 
or  failure  of  consideration  in  the  other.  Allen  v. 
No/sir^,  ia-494,  '59;  Htekman  v.  Rayl,  55-551. 
77  iCutMingkim  v.  Gwinn,  4  Blf.  341,  '^37  ;  Judah 
V.  Mmmaman,  22-388,  '64.  Notwithstanding 
separate  agreements  bear  different  dates.  Ireland 
V.  Montgotnery,  84-174, '70.  Ct.  Mix  v.  EOxwortk, 
5-517,  *54;  a  Kane  y.Kieer.  25-168,  '65;  62-226. 

6721.  Payment  on  DeliTery.  Anagreement 
to  deliver  property  at  a  certain  time  and  place, 
to  be  paid  for  on  delivery ;  tllO  dellTerf  ana 
payment  are  concurrent  acts.  An  action  for 
payment  can  not  be  maintained  without  alleging 
and  proving  a  readiness  at  such  time  and  place, 
to  make  delivery.  Johnson  v.  PtiweU,  0-566,  '57. 
Cf,  Harris  v.  BradUy,  i^-166,  '67;  MeCvIbxh  v. 
Dawsoti,  1-413,  '49. 

6722.  Concurrent  acts.  Tender.  Several 
notes  were  given  by  A  to  B  for  purchase-money 
of  a  lot.  At  time  of  ezecation  B  agreed  to  con- 
vey lot  to  A  on  payment  of  notes.  All  notes, 
but  last  one,  were  paid.  J9eU/B  must  tender 
a  deed  for  lot  on  payment  of  money  before  he 
can  maintain  an  action  on  note.  Mix  v.  EUstemih, 
5-517,  '64.  Cf.  /rtfond  v.  Chavtuey,  4-224,  '53;  Ellis 
V.  Hvbbard,  id.  206,  '63;  MeCuiloeh  v.  JMucstnu  1- 
413,  '49;  aKane  v.  Ifwer,  25-168,  *65 ;  Irelaiid 
V.  Maaigornery,  84-174,  '70. 

G72IL  Likewise,  if  note  matured  before  time 
agreed  to  make  de^,  but  action  is  brought  on 
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note  after  BOch  time.  OkmrnttpAamT.  OimR»,4Blf. 
341/37.  9 

tt724.  Even  thongh  note  is  held  by  an  as- 
signee of  payee.  Holenum  T.  Lamme,  6  Bit  222, 
'42. 

6725.  Concurrent  acts.  A  executed  his 
note,  in  usual  form,  concluding  as  follow!) :  **for 
which  said  railroad  is  to  issue  to  me  the  amount 
in  capital  stock  of  said  company,  on  payment 
of"  money  mentioned.  Action  brought  by  an 
assignee.  HeM;  action  will  not  lie  until  stock 
was  issued  and  tender  made  to  A  before  suit. 
Summers  v.  Sleeth,  45-598,  '74. 

6726*  Dependent.  Consideration  of  a  title- 
bond  was  obligee's  agreement  to  convey  land  to 
obligor  on  same  day  on  which  conveyance  men- 
tioned in  title-bond  was  to  beexceutt'cl,  and  to 
pay  obligor  two  notes  before  that  day,  one  in 
monev,  other  in  personal  propertv.  Jield;  coT- 
enftnts  irere  dependent  ana  obligee's  not  con- 
veying, nor  offering  to  convey  land,  the  conTey- 
ance  of  which  was  main  part  of  consideration 
of  title-bond,  was  a  bar  to  his  recovery  on  that 
bond,    ftnce  v.  Smock,  2  Blf.  315,  '30. 

6727.  Debt  on  bond.  Plea,  failure  of  consid- 
eration in  consequence  of  non-performance  by 
obligee  of  condition  of  bond  which  was  lost. 
Held;  loss  of  bond  did  not  preclude  defense.  Id. 

6728.  On  several  instmntents.  A  memo- 
randum, in  order  to  make  another  writing  apart 
of  it,  and  constitute  one  contract,  must  so  refer 
to  such  writing  as  not  to  require  oral  evidence 
to  connect  two,  when  such  contract  by  statute  is 
required  to  be  in  writing.  Bidgway  v.  Ingram, 
6S-145/76. 

6729.  Several  parts.  Concurrent  acts.  A 
conveyed  certain  property  as  set  forth  in  a  sched- 
nle,  including  a  note'of  B,  which  A  indorsed  in 
blank.  Bcheaule  stated  thatsatd  note  was  trans- 
ferred "without  recourse."  Held;  A  not  liable 
on  indorsement.  It  and  schedule  formed  one 
contract    ChUier  v.  Mohan,  21-110,  '83. 

6730.  A  written  agreement,  made  at  time  of 
execution  of  a  note,  to  return  it,  on  certain  con- 
ditions, is  a  part  of  note.  Wvodward  v.  Malkem, 
15-339,  '60.  Also  a  written  cotemporaneons 
agreement  to  annul.  Feilovx  v.  Kren,  o  Blf.  536, 
'41.  A  deed,  executed  in  consideration  of  a  bond, 
and  bond  so  executed,  form  one  contract.  Leaeh 
v.  LeaA,  4-628,  '53. 

67SS>  Debt  on  note,  in  usual  form,  by  as- 
signee against  maker.  Flea  in  bar,  that  note 
was  given  in  consideration  of  two  accepted  bills 
of  exchanee,  one  of  which  was  not  due  when  suit 
was  brougntj  that,  when  note  was  given,  payee 
agreed  in  writing  with  defendant,  not  to  demand 
payment  until  bills  were  paid,  etc.,  that  bills 
naci  not  been  paid,  etc.,  and  consideration  of  note 
had  therefore  failed.  Held;  the  note  and  writ- 
ten agreement,  described  in  the  pleo,  formed 
one  contract^  according  to  which  time  for  de- 
manding payment  of  note  had  not  arrived  when 
suit  was  commenced;  plea,  therefore,  amounted 
to  general  issue.    ThoMu  v.  Page,  6  Blf.  78,  '41. 

6788.  When  policy  on  its  face  refers  to  de- 
claration, and  it  refers  to  particulars,  policy, 
the  declaration,  and  the  particnlars,  must  be 
r^arded  as  one  Instrnment.  MiUual  B.  L. 
Im.  Co.  V.  Miller,  89-175,  '72. 

6784.  A  covenant  of  warranty  need  not  ap- 
pear on  face  of  policy,  but  may  he  on  a  paner 
referred  to  in  and  made  a  part  of  policy.  3fti- 
iual,  etc.,  Int.  Co.  v.  MUler,  mpm;  Oommomoeallh 
Im.  Co.  V.  Mominger,  18-352,  '62. 


678S*  Where  a  policy  contained  a  stipnla- 
tioo  that  survey  should  be  taken  as  a  "part  of 

the  policy  and  warranty,  on  the  part  of  the  in- 
sured," statements  in  sorvey  become  a  part 
of  the  policy  and  a  warraatj.  Cbz  v.  .^Su 
Ins.  Co.,  29-586,  '68;  QmmotmalA  Jns.  Co.  v. 
Monninger,  supra. 

6786.  A  leased  of  B  certain  lands,  and  gave 
his  note  therefor,  lease  to  commence  in  /ttftmi, 
B  agreed,  Iwfore  delivering  possession  and  date 
of  lease,  to  make  certain  improvements  on  land. 
B,  owing  to  acts  of  Ood,  was  unable  to  make  all 
improvements  before  day  on  which  lease  was  to 
begin,  but  did  so  within  twenty  days  thereafter, 
and  offered  to  A  premises  leased,  and  also  did 
a^ree  to payanydamages incurred  by  said  delay, 
with  surety  for  such  payment.  A  refused  to  ac- 
cept leased  premises,  for  reason  that  improve- 
ments were  not  made  at  time  agreed  upon.  B 
was  unable  to  lease  same  to  others  to  his  damage, 
and  brought  action  on  note  against  A.  Hm; 
note  and  lease  were  parts  or  one  contract* 
Hickman  v.  Bayl,  55-551,  '77 .  Ct  HeasUm  v. 
Cdlqrooe,  8-265,  '51. 

6787.  Written  contract  by  letter.  A  let- 
ter written  by  A  to  B  from  Indianapolis,  April 
11,  '74,  contained  a  proposition.  A  tel^ram 
from  B  to  A,  dated  April  15,  74,  accepted 
a  proposition.  A  letter  from  B  to  A,  dated 
also  April  15,  '74,  said:  "We  to-day  by  tel- 
egraph ordered "  what  was  contained  in  above 
proposition,  that  telegram  apparently  referred 
to.  Hfdd;  said  letter  and  telegram  formed 
a  contract  between  A  and  B.  Booirmji  Machine 
Works  V.  Chandler,  56-575,  '77. 

6788.  A  contract  of  warranty  made  sabse- 
qaent  to  conveyance  or  sale  of  lands,  and  which 
was  a  part  of  original  transaction,  is  binding. 
Whitehall  v.  Conner,  55-354,  '76. 

TI.  Contracts  as  an  Entirety. 

6789.  Entire.  Where  A  contracted  with  B, 
a  merchant,  for  sale  of  a  bill  of  ^oods.  Hdd; 
contract  was  entire,  for  whole  of  bill,  and  B  was 
not  bound  to  accept  a  part  upon  shipment  d 
such  part  only.  luatmnatt  v.        62-485,  '78. 

6740.  Entlretv.  Part  void  all  void.  A  con- 
tract, in  contemplation  of  marriage,  between  a 
widower  and  widow,  each  with  children,  and  pos- 
sessed of  real  and  personal  property,  not  in  writ- 
ing, that  survivor  of  them  should  make  no  claim 
to,  or  take  any  of  real  or  personal  property  of 
other,  is  an  entirety,  and  void.  It  is  void  as  to 
real  estate,  under  s'tatute  of  frauds,  and  contract 
is  not  severable.  Bainbolt  v.  Eaat,  56-538,  '77. 
(r.  R.  S.  '81,  4904.) 

6741.  Contract.  Entirety.  A  note  given  for 
a  conditional  subscription  of  stock,  ii  bearing 
a  later  date  than  subscription,  can  not  be  viewed 
as  a  part  of  contract  of  subscription.  (/Doncdd 
V.  E.  I.  *  a  S.  L.  B.  Co.,  14-259,  '60. 

6742.  EnUrety.  A  retail  dealer  in  clothing 
contracted  with,  and  ordered  of,  a  wholesale 
dealer,  certain  varieties  and  styles  of  clothing 
at  difTerent  grades  and  prices.  Wholesale  mer- 
chant sent  whole  bill  as  ordered,  except  a  few 
coats,  in  place  of  which  certain  coats  of  another 
variety,  saying:  "We  have  no  coats  1011,  so  we 
send  1016  beaver  instead."  Retail  dealer,  upon 
receipt  of  goods,  sent  them  back  by  express,  as 
they  did  not  "fill  the  bill."  Goods  were  again 
sent,  with  a  letter:  "We  •  •  •  expect  you 
to  keep  them."  Vendee  stored  them  unopened 
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sod  held  tbem  thua,  giving  vendor  notice  that 
-goods  were  subject  to  his  order.  Held  ;  contract 
was  an  entire  one  and  vendee  could  reject  all,  as 
•all  of  his  order  did  not  come,  and  he  was  not  lia- 
Ue.  SmiA  ¥.  LaoB,  40-98,  72. 

Tn.  Jsfait.  J«lHt  sMl  Sfirenl. 

674ft.  CoatnctsofMrtners  are  joint  and 
not  several.    Croaby  v.  Jerolmaarty  $7-264,  '71. 

$744«  In  an  acUon  on  a  joint  contract  all 
the  makers  mast  be  Joined.  If  failure  to  do 
so  iB«howa  in  the  complaint,  objection  may  be 
made  bj  demurrer.  If  not  so  shown,  it  must 
1)e  taken  fay  plea  in  abatement.  BUdaoe  v.  Iroin, 
ae-293,  '71.  Cf.  6  BIf.  5;  5  BIf.  96;  Hardv  v. 
Blazer,  2»-226,  '67. 

674S>  Plea  seed  not  show  how  or  in  what 
manner  joint  maker  not  joined  became  a  maker. 
Jd. 

6746.  Complaint  againot  A  and  B  upon  a 
Tritten  contract,  charging  that  they,  by  the 
■  style  of  *'A,'*  agreed,  etc.    Defendants  asked 

court  to  instruct  jury  that  unless  plaintiff  had 
proved  that  defendants  were  partners  in  con- 
tract thev  must  find  for  defendants.  Court  re- 
hued.  I£dd  /  error,  if  there  was  error,  was  not 
nifficiait  to  reverse  judgment.  Dof^nnpeck  v, 
AmeL  11-31,  »57. 

6747.  Joint  makers.  Several  proceedings. 
K  and  E  executed  a  joint  note.  Holder  brought 
suit  before  a  justice  in  Marion  county.  K  re- 
sided in  Shelby  county.  Constable  so  made  his 
return  as  to  K.  Judgment,  after  two  eontinu- 
-ances,^as  rendered  against  K,  for  amount  due  on 
note.  Afterward  suit  was  brought  on  same  note 
in  Shelby  county  before  a  justice  againut  K. 
fl«M;  In  effect  coarse  pursued  by  plaintiff  in 
first  proceedings  was  a  dismissal  as  to  K, 
■and  nght  of  action  against  him  was  saved. 
Writ,  as  to  K,  abated.  Kittenng  v.  NarviSe,  99- 
183,  72. 

6748.  Acommon  law,ajndgment  against  one 
of  several  joint  debtors,  merges  cause  of  action, 
■and  others  can  not  besned  auerward.  Qmklin  v. 

64-289, "Te;  ^rdlerT.fl«iiiiaii,21-29,*63; 
Enem  v.  Scotten,  40-389,  '72.  Cf .  Morris  v.  Knighl, 
I  BIf.  106,  '20;  PiUmerv.  a-onby,  id.  139, '21. 

6749.  As  to  statutory  remedy,  see  section  641 
of  the  code  (R.  8.  '81,  .^2'l ).  Remainder  are  either 
teleaaed,  or,  if  cause  as  to  them  is  continued,  may 
beeummoned  toshow cause  why  judgnientshoold 
not  be  entered  against  them  also.   £rv>in  v.  Seot- 

-^Ca,  ItHIFS. 

6760.  8et-oK  In  debt  against  A  and  B,  pro- 
■«e«8  was  returned  served  on  former,  and  "not 
found  "  aa  to  latter.  Held;  plaintiff,  to  recover 
against  A,  must  have  a  joint  cause  of  action 
against  him  and  B.  Garter  v.  Berkshire,  8  BIf. 
193,  '46 ;  Tajtor  v.  Claypool,  5  BIf.  657,  '41. 

6751,  Plea  of  set-off  by  A,  of  a  debt  due  him 
alone,  or  of  a  debt  due  to  B  alone  from  plaintiff, 
ubad  on  demurrer;  but  it  is  not  a  nullity,  nor 
is  it  M  objectionable  that  it  should  be  set  aside 
on  motion.  Carter  v.  Bertahire,  supra. 
,  6752.  Bemedr.  Upon  death  of  one  of  two 
joint  debtors,  creditor  has  remedy  at  law  against 
nirvivor,  or  in  equity  against  estate  of  deceased, 
■ffimioa  V.  Whi^,  15-280,  '60.  i 

6766*  Kegligence  in  pursuing  first  remedy, 
tboogh  survivor  may  become  insolvent,  can  not 
affect  right  to  make  claim  by  latter  remedy.  Jd. 

67&4.  TariSBee.  Assnmpsit  by  M.  against 
-J-  H.  W.  and  H.  A.,  for  a  qnantity  of  plank  sold 


and  delivered.   Plea,  general  issue.   There  was 

some  evidence  of  W.^  acknowledgment  of  his 
having   received   plank ;   but  there  was  no 

£roof  of  any  liability  on  part  of  A.  Held;  there 
eing  no  evidence  except  as  to  one,  plaintiff 
could  not  recover.  WaUon  v.  Matlox,  3  BIf.  490, 
'34. 

6765.  Merger  in  Ja^rment.  A  mortga^ 
was  executed  by  one  member  of  a  firm  in  his 
own  name,  for  firm,  benefit  of  firm,  and  upon 
property  held  in  bis  name,  in  trust  for  firm. 
Property  had  been  purchased  by  firm,  and  mort- 
gage was  executed  to  secure  the  payment  of  cer- 
tain notes  of  a  third  person  as  part  of  purchase- 
money.  Words  of  contract  in  mortgage  were, 
"he  assuming  payment  of  said  notes,  and  they 
being  for  purchase- money,  being  the  unpaid  bal- 
ance of  purchase-money  lor  above  described  real 
estate ;  and  the  mortgagor  expressly  agrees  to  pa^ 
sum  of  money  above  described,"  etc.  Held;  if 
contract  is  obligatory  on  members  of  firm,  con- 
tract is  joint,  and  a  judgment  that  will  bar  an 
action  against  one  executing  mortgage,  will  also 
be  a  bar  to  an  action  on  mortgage  asainat  other 
members  of  firm.  O-osfcy  v.  J«rw»?iatt,  87-264,  '71. 

6756.  Metier.  A  judgment  in  a  suit  against 
two  persons  on  a  joint  note,  rendered  against  one 
of  them  (the  other  not  havinfi;  been  found),  is  a 
bar  to  a  subsequent  suit  against  both  on  same 
note,  ray/or  v.Oo^iooi,  5  Hf.  667, '41.  Cf.  16- 
287  •  64-31. 

6757.  Release  by  merger.  Judgment  against 
one  of  several  joint  makers  of  a  note,  in  a  suit 
to  which  others  are  not  parties,  or  in  which 
steps  are  not  taken  to  preserve  rights  to  a  sub- 
sequent judgment  against  such  others,  thon^ 
taken  by  confession,  may  be  pleaded  as  a  bar  to 
a  subsequent  »uit  against  such  others.  Kennard 
V.  Oirfer,  64-31,  '78. 

6758.  Merger  In  jndgment.  A  judgment 
taken  against  one  of  ]oint  makers  of  a  note  or 
contract,  merges  cause  of  action  and  bars  a  sepa- 
mte  action  against  other  co-makers;  except  (1) 
when  such  co-makers  are  dead,  and  (2)  when 
they  are  non-residents,  or  not  within  Jurisdic- 
tion of  court    Qxr.  v.  Maddm,  72-206,  m 

6759.  Taking  a  judgment  in  an  action  against 
one  of  two  partners,  upon  a  partnership  debt, 
discharges  other,  at  law.  Partner  thus  dis- 
charged, bcin^  ignorant  of  such  proceedings, 
and  confiding  in  representations  of  creditor,  that 
there  had  been  none,  executed  his  note  to  credi- 
tor for  debt.  Held;  suit  could  not  be  main- 
tained upon  note.  Jsiditam  y.  Soaeh,  ft-78,  '61. 

6760.  A  writ  issued  in  A  county,  u;ainst 
three  persons,  was  returned  "not  foond,"as  to 
two  of  them,  and  Atum  snggested  of  record. 
Other  defendant  pleaded,  in  abatement,  that  all 
defendants  were,  when  writ  issued,  and  still 
were,  resident  in  B  county.  Held;  plea  was  bad. 
Slaie  V.  WiUianu,  7  Bit  493,  '45. 

6761.  Remedy.  Action  on  a  joint  and  sev- 
eral note  asainst  A  and  B.  Both  were  served. 
A  appearea  and  obtained  a  change  of  venue  to 
another  county,  where  name  of  B  was  struck 
from  docket,  on  order  of  court.  Cause  was  re- 
manded to  county  where  action  was  commenced  ; 
process  again  taken  out  against  B.  A  was  de- 
faulted, and  judgment  against  him  taken,  and 
cause  was  renewed  and  continued  as  to  B.  At 
subsequent  term  B  appeared  and  moved  that  re- 
instatement of  cause  as  to  him  be  set  aside. 
Motion  overruled.  fleM/  no  error:  action 
could  be  renewed  against  B.   H^;  there  was 
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no  dismissal  of  case  as  to  B,  when  court  ordered 
his  name  to  be  struck  from  docket.  "There  is  a 
difference  between  the  two  things."    Wat  t. 

Ather  n^m,  *71. 

6762.  Parol  evidence.  Accord  awl  jmtiBbi> 
tlon.  Written  agreement  as  follows:  "Whereas, 
there  is  an  action  now  pending,  wherein  A  is 
plaintiff,  and  the  undersigned  and  olken  are  de- 
fendants, wherein  said  A  sues  for  mone^  ex- 
pended by  said  A  at  their  request ;  and  whereas, 
the  wideniffned  art  desirous  ol  compromising  said 
cause,  and  paying  to  said  A  whatever  sum  may 
be  found  due  him  ;  and  whereas,  B,  C,  and  Dare 
trylngtocompromisesaid cause:  now, therefore, 
we,  the  undeni^ed,  agree  to  and  with  said  B,  C, 
and  D,  that  if  they  should  compromise  said 
cause,  and  pay  the  same  to  him,  or  in  any  way 
.iatisfy  the  same,  each  of  the  undersigned  prom- 
ise and  agree  to  pay  to  him  the  proportional 
amount  due  from  them,  and  severally  promise 
to  pay  their  several  proportions  of  said  amount 
that  may  have  been  so  paid  to  said  A,  without 
relief  from  valuation  or  appraisement  laws,  and 
^ree  to  indemnify  them  against  allloss  or  dam- 
age, in  any  way,  in  making  said  compromise; 
and  said  B,  C,  and  D  are  left  to  compromise  said 
cause  in  such  manner  as  they  may  think  best." 
Suit  on  this  agreement,  against  signers  thereof, 
by  B,  C,  and  I).  Held;  contract,  so  far  as  it 
agrees  to  indemnify,  is  a  Joint  one,  and  also 
several  as  to  their  proportionate  shares.  Held; 

parol  evldenee  is  not  admissible  to  show  that 
contract  was  not  to  be  binding,  unless  otiten  in- 
terested in  said  suit  than  undersigiud  would  also 
sign  agreement  Held;  a  discharge  by  A,  B,  and 
C,  of  a  part  of  undersigned,  for  a  consideration, 
will  not  operate  as  a  discharge  of  remainder 
from  liabuity  for  their  proportionate  sliares. 
Hdd;  a  part  payment  will  not  discharge  total 
liability  of  any  one,  though  made  as  a  compro- 
mise, owing  to  a  doubt  of  a  liability  under  con- 
tract. Contract  is  too  clear  to  present  any  doubt. 
Held;  that  release  by  plaintiffs,  A,  B,  and  C,  of 
any  one  originally  liable  in  action  pending 
when  contract  was  made,  but  not  a  party  to 
written  contract,  does  not  discharge  person  so 
released  from  his  liability  to  contribute  his  full 
share  of  such  original  liability,  upon  demand  of 
the  " vndervigned,  and  such  release  would  not 
avail  "  mdmigmsd."    (%  v.  Slueker,  81-161,  '69. 

6768.  Bemedy.  Section  869(IL  S.>81, 5«»). 
Action  against  A,  B  and  C  upon  a  note  alleged 
to  have  been  made  by  them  in  firm  name  of  A 
&  Co.  to  order  of  A,  and  indorsed  to  plaintiff.  B 
and  C  answered  that  note  was  made  without 
their  consent  to  pay  a  private  debt  of  A,  all  with 
knowletlge  of  plaintiff  A  made  default.  With- 
out replying  to  answer  of  A,  plaintiff  took  a  final 
judgment  against  A,  and  caused  do  cootinuance 
or  other  proceeding  as  to  B  and  C  during  term. 
At  next  term  plaintiff  asked  leave  to  file  a  reply 
to  answer  of  B  and  C,  who  objected  and  made  a 
motion  to  strike  the  cause  from  the  docket.  Pend- 
ing this  motion,  on  affidavit  of  A  and  confession 
of  error  by  plaintiff,  default  of  A  was  set  aside. 
Eeply  was  then  filed.  Motion  of  B  and  C  was 
overruled.  A  was  again  defaulted.  Trial  had 
and  judgment  was  rendered  against  A,  B  and  C. 
Hdd;  first  judgment  against  A  was  proper,  and 
Operated  as  a  dlscontinnance  as  to  B  and  C. 
Held;  this  case  does  not  come  within  sec.  369, 
2.  R.  S,  '52,  p.  121.  It  was  not  a  case  where  a 
several  judgment  could  be  rendered  against  B 
and  C.  If  liable,  liability  was  joint.  Held;  last 


judgment  as  to  B  and  C  was  error,  as  the^  were- 
out  of  court  by  discontinuance.  Bote  v.  Comtlock^ 
17-1, '61. 

6764.  Joint  and  several  UabQl^.  In  an  ac- 
tion against  several,  allying  joint  Uability,  an 
answer  showing  that  they  were  not  jointly  liable^ 
is  not  good  in  abatement.   Stc^^ard  v.  JSaU,  51- 

535,  '7.5. 

67tio.  General  denlaL  When  a  general  de- 
nial is  pleaded  plaintiff  Is  put  on  proof  of  a 
Joint  liability,  if  he  would  obtain  a  joint  judg- 
ment. Id. 

6766.  But  if  he  does  not  prove  a  Joint  lia- 
bility he  does  not  wholly  fail  in  his  action.  Id, 

6767.  In  actions  im^inst  several  on  contracts, 

whether  joint  or  joint  and  several,  plaintiff  maf" 
obtain  Judgment  against  one  or  more,  though, 
he  fails  as  to  others.  Afford  Avtt,  51-535, 
'75;  HubbeU  v.  Woo^f,  15-204,  *60;  Carmim  v.- 
WkUaker,  86-609,  '71.  Cf.  L.  C,  Erwin  v.  ScoOen^. 
40-389,  '72. 

6767a.  This  mle  only  applies  where  a  find- 
ing or  verdict  is  in  favor  of  some  and  against, 
others  of  the  defendants,  and  not  against  aU- 
Graham  v.  Hendenton,  85-195,  *71.  TusispraiK 
tice  also  Injustices' courts.  Fitxgerald-w.Qeia^r- 
26~2:J8,  '66 ;  Qiniiien  v.  WkHaker,  supra. 

07ti7b>  Or  judgment  may  be  rendered  in  a 
larger  sum  against  one  and  a  less  one  agaiaBt- 
another.  Bmper  v.  Vanhom,  18-352,  '69 ;  Dcn^ 
lass  V.  Hmciand,  11-554,  '58. 

6768.  When  a  contract  is  several  as  well  as- 
joint,  a  judgment  against  one  is  no  bar  to  a  sub> 
sequent  action  against  all,  nor  is  the  judgment- 
against  all  jointly  a  bar  to  a  subsequent  action 
against  one  alone.  Kirkpatriek  v.  Stingley,  2- 
269,  '60. 

6769.  Liquidated  damages.  Written  agree- 
ment, foundation  of  action,  as  follows:  "I  have 
this  day  sold  to  A  three  hundred  hogs,  etG.,_  to- 
be  delivered  at,  etc.,  on  etc,  at  tlie  cash  price 
for  such  hogs  on  the  dajr  of  delivery.  For  all 
moneys  advanced  on  said  contract,  I  agree  tO' 

fiay  ten  per  cent,  interest.  In  case  I  fail  to  de- 
iver  said  hogs,  according  to  said  contract,  I 
bind  mvself  and  sureties  to  pay  said  A  five  hun- 
dred do'llars  damages.  (Signed)  B.C.  D."  Held,- 
amount  of  damages  is  a  question  of  fact  and 
figures,  comprtsine  advancements  and  interest- 
thereon,  and  five  hundred  dollars  agreed  upoD.. 
Held;  contract  is  very  plain  and  is  joint  and 
several.    3feCormickv.  Mitchdl,  57-248,  '77. 

6770.  Action  by  Dagainst  A,B  andC,  on  con- 
tract purporting  to  have  been  entered  into  be- 
tween A  and  B,  but  signed  by  A,  B  and  C,  whereby 
A,  in  form,  "  I  agree  and  promise,"  etc.,  prom- 
ised to  pay  to  D,  holder,  whatever  amount  of  a 
noteexeciited,  by  £as  principal,  and  A  assuret^, 
should  remain  unmid  out  of  estate  of  E,  in 
consideration  that  D  would  extend  time  of  pay- 
ment of  note  until  settlement  of  such  estate- 
Complaint  alleged  that  estate  of  E  had  been 
settled  as  insolvent;  that  in  subsequent  suit 
against  A,  such  unpaid  balance  had  not  been 
collected,  on 'account  of  A's  insolvency;  and 
that  B  and  C  had  refused,  on  demand,  to  pay- 
Held;  on  demurrer,  complaint  sufficient,  co^ 
tract  being  Joint  and  several  contract  of  A,  B- 
and  C,  and  founded  onasufficientconsideration.- 
Field  V.  Burton,  71-380,  '80. 

6771.  Obligation  of  each  of  several  sabscrib- 
ers  to  the  stock  of  a  B.  R.  company,  where^all 
sign  same  agreement,  is  several,  and  not  join^. 
Price  V.  G.  A  <ft  /.  J2.  Cb.,  1»-137,  '62. 
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6772.  Benedr.  Where  a  contract  is  joint 
or  aerenl,  plaintiff  nuj  go  agaliut  oae  or  all, 
jvt  mot  an  Intermediate  unmber.  When  he 
roes  more  than  on^  he  depends  upon  joint  con- 
tract, and  then  all  living  should  be  made  parties ; 
if  they  be  not,  it  is  a  good  ground  for  a  plea  in 
abatement.  Kor  can  the  plaintiff  enter  a  nolk 
proteqtti  to  any,  except  where  they  sever  in  plead- 
ing, and  pleads  something  which  goes  to  his  per- 
sonal duchaige.  In  tort  it  is  different;  one, 
part,  or  all,  may  be  sued.  Palmer  t.  Orotbjf,  1  Blf. 
139,  '21 ;  Grmav.  Sumheamm,  5  Blf.  584,  '41 ;  Klin' 
get  V.  BrowadL,  id.  332,  '40.    Cf.  70-271. 

€773.  Joint  and  several.  A  took  a  lease  of 
real  estate,  covenanting  to  pay  rent,  etc.,  several 
weeks  afterward,  B  agreed  with  lessor  by  writ- 
ing obligatory  to  be  surety  for  lessee,  ^ew/ con- 
tracts ofA  and  B  were  several,  and  did  not  sub- 
ject them  to  a  jomt  suit  Tovrtdoa  v.  Junlm.  4 
811483, '38. 

6774.  Practice.  In  debt  against  A  and  B, 
process  was  served  on  former  only,  but  both  af- 
terward appeared  to  sutt  A  pleaded  to  action ; 
Bsaid  notuiDg.  Caase  was  submitted  to  court, 
and  judgment  rendered  against  A  alone.  Hdd; 
jndginent,  being  against  only  one  of  defendant^ 
was  erroneous.    Heaim  v.  CoOiat,  7  Blf.  41^  '45, 

6776.  Pajvent  to  one  tor  benellt  of  an- 
other. A  having  received  money  from  B  ander 
a  contract  to  pay  to  C,  the  contract,  express  or 
implied,  inures  to  benefit  of  C,  and  he  may  main- 
tain action  for  the  money.  Bmt  v.  MUhgan,  67- 
141,  77;  Fonder  v.  Jones,  7-277,  '66;  Beab  v. 
Beaii  20-163,  '63. 

ft77fiat  Such  action  could  not  be  maintained 
at  law.   Fariow  v.  Kemp,  7  Blf.  544,'45. 

677ftb.  Also  deed  between  A  and  B^or  ben- 
efit of  C  givee  C  no  cause  of  action.  Hatkett  t. 
FKiU,  5  Blf.  &9,  '39. 

8778.  A  promise  made  to  one  for  the  benefit 
of  another  can  not  be  enforced  by  latter  at  law, 
bnt  can  be  enforced  in  equity.  Bird  v.  Lanita, 
7-615,  '56;  BmU  v.  Beals,  20-163,  '63;  Orota  v. 
TnemiaU,  28-44,  '67;  Day  v.  BitUrson,  18-114, 
'62;  Deroiv.  Melntoek.  2S-5^  '64;  Dam  v.  Oal- 
ferny,  aO-112, '68:  JlaWeKT-^tbon,  80-240, '68; 
JfeKBv.  Owm,  4S-816^  73. 

Tin.  Privity  of  Contraet.  Parties. 

6777.  Contraet  for  benefit  of  third  party. 

Action  of  C  on  a  contract  b^  B  with  A,  to  pay  a 
debt  owing  by  latter  to  plainlifT.  Held;  on  de- 
mnrrer  for  defect  of  parties,  that  A  should  have 
bean  joined  as  defenaant.   Harda  v.  Bkmer,  80- 

8778.  Aeceptanee.  A  nromise  by  A  to  B,  for 
benefit  of  C,  may  be  rescinded  by  A  and  B  before 
it  has  been  accepted  by  C.  Dam  v.  CaUoaay,  80- 
112, '68. 

8779.  Bescisslon  before  aeceptanee.  If  A 
makes  a  contract  generally  with  B  to  pay  his 
debts,  and  such  contract  u  rescinded  before 
enditors  had  noUce  of  it,  such  creditors  can  not 
enforce  it   Durham  t.  Biteht^,  47-211,  '74. 

8780.  Demand.  Before  an  action  can  be  sus- 
tained on  such  a  contract,  complaint  most  al- 
lege, and  evidence  show,  that  creditors  made  a 
demand  for  payment  before  suit.  Jd. 

6781.  Benefit  of  third  person.  A  mort- 
gage made  to  A  to  secure  money  to  be  paid  to 
D,  may  be  enforced  by  B  on  his  administrator. 
JAiAe  T.  Libbert,  84-168,  70.  Cf.  Woodward  v. 
Wtoor,  27-207, '66. 


678S.  II  B  is  a  minor,  complaint  \rf  his  ad- 
ministrator need  not  aver  that  he  acc^ted  of 
and  consented  to  contract.  Id. 

8788.  If  money  was  to  be  naid  to  B  when  he- 
should  become  "  of  age,"  his  administrator  may 
maintain  action  ai  the  time  he  would  have  been/ 
of  age  if  living.  Id. 

6784.  Bans  with  land.  A  covenant  of  seisin^, 
and  a  warranty  of  title  by  a  grantor  of  lands,, 
runs  with  land.  Action  may  be  brought  thereon 
by  a  subsequent  grantee,  deviBce,  or  heir  of  such 
grantee.  Coleman  v.  Lyman,  42-289,  '73 ;  Martin 
V.  Baker,  5  Blf.  232,  '39;  Blair  v.  Alien,  &6~409,. 
'76. 

6785.  When  covenant  of  seizin,  or  warranty 
was  broken,  and  a  right  of  action  accrued  for 
breach  to  any  one  of  such  grantees,  in  his  life 
time,  right  of  action  is  in  administrator  or  ex- 
ecutor of  such  grantee,  and  not  his  heir.  Bum'- 
ham  V.  Lameiie,  86-425,  '71. 

6786.  Parties.   Where  a  contract  with  ao 

employer,  to  fnmish  means  to  pay  operatives,  is- 
for  oenefit  of  latter,  each  operative  may  enforce- 
his  action  in  his  own  name,  though  he  had  no- 
knowledge  of  contract  at  time  of  service.  JUodeS"' 
V.  MaUhem,  67-131,  '79.   Cf.  7^-323. 

6787.  Third  person  m9,j  enforce  a  contract- 
made  by  one  vitn  another  for  his  benefit  Rhodet 
V.  Matihewa,  67-131,  '79;  Fiaher  v.  WOmoth,  88- 
449,  79.  Cf.  Young  v.  Schloiaer,  65-226,  79  ^ 
JZemtM  V.  Easier,  60-399,  '78. 

6788.  Where  defendant  agreed  to,  and  did 
furnish  means  to  operate  rolling  mill,  including 
payment  of  hands,  received  proceeds,  knew  that 
operatives  were  informed  of  and  acted  on  his 
contract,  and  made  no  objec^ns  thereto.  Htid^ 
he  has  an  implied  contract  to  pay  them  for  ser- 
vicee  rendered.    Hdd;  contract  was  for  benefit  - 
of  employees,  and  each  might  enforce  an  action 
upon  it  in  his  own  name,  though  he  had  no- 
knowledge  of  it  at  time  of  services.    Hdd;  debt 
was  not  another's,  but  defendant's,  and  was  not 
within  statute  of  frauds.    Held;  court  did  not- 
err  in  using  word  "  operate"  in  sense  of  running' 
mill  or  canring  on  Its  business.  BJtodm  v.  Matt- 
£A««.  67-131, '79.   Cf.  72-323. 

6789.  Where  insolvent  debtor  transfers  all 
property  to  one  who  aj^rees  to  settle  all  his  d^ts^ 
a  creditor,  who  has  ^ven  notice  of  acceptance^, 
may  maintain  an  action  against  assignee.  Dur-  ■ 
Aamv.fla/f,  67-123, '79. 

6790.  Defendant  told  plaintiff  to  let  his  la- 
borer have  what  he  called  for,  and  he  would  pay 
for  it  Plaintiff  sold  goods  to  such  third  per-  - 
son  and  charged  them  to  his  separate  aeconnt- 
Hdd;  no  contract  with  defendant  Lomax  -v, 
MeKmney,  81-S74,  '78.  Cf.  Smadt  r.  Bnuhj  88- 
156,  '78. 

6791.  If  a  railroad  company  agreed  to  pay 
for  goods  to  be  furnished  to  sub-contractor,  it  is 
no  defense  for  company  that  it  was  not  indebted 
to  sub-contractor.  C.C.  A  L.  R.  Go.  v.  Wtd,  37- 
211, '71. 

6792.  Privity  of  contraet.  In  equity  (or  an 
action  under  the  code),  where  A  delivers  money 
to  B  under  agreement  of  latter  to  deliver  same 
to  C,  C  may  maintain  an  action  against  B  for- 
money  had  and  received  to  his  use  and  benefit^ 
on  refusal  of  B  to  pay  same.  AKUer  v.  BiSingdjff 
41-489,  73.  Cf .  Bail  v.  SOiBer,  1 7-539,  '61 ;  18- 
U4:  18--40. 

6798.  At  law.Buch  action  could  not  be  main- 
taioed.  Milier  v.  Billing,  tupra;  Con/din  v.  Stmihj. 
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"7-107,  ^5;  BritieU  T.  Fn/berger,  2-176,  '50;  Sal- 
-man  V.  Brawn,  6  Bif.  347,  "'42. 

6794.  If  C  accepta  of  promise  of  B  to  A  for 
Ills  benefit,  an  action  at  law  may  be  maintained 
b7  C  against  B.   Davis  v.  GiUoway,  30-112,  '68. 

679o.  A  contract  with  one  party  for  ben^t 
■of  another  may  be  enforced  hr  latter.  Ltanb  v. 
Donovan,  10-40,  '62.  Though  not  in  writing. 
Nelson  V.  Hardy,  7-364,  '56. 

6796.  A  and  B,  partners,  dissolve,  B  contract- 
ing with  A,  C  being  surety  to  pay  firm  debts. 
Jleld;  creditors  of  firm  might  maintain  an  ac- 
tion against  B  and  C.  Dvnlap  v.  McNeil,  85- 
.316,  '71.  Cf.  Loeb  v.  W&»y  64-285,  '78;  ChdfeUer 
T.  BvUtt,  72-137,  *80;  TTeddfe  t.  Sbme,  12-625, 
'59 ;  G«nrf  T.  One,  72-34,  '80. 

6797.  A  bond,  executed  by  the  remaining 
partner  of  a  firm,  after  dissolution,  to  secure 
.  and  pay  all  obligations  of  firm,  may  be  enforced 
by  the  creditors.    Deed  v.  Mclnimk,  28-629,  '04. 

6798.  A,  having  purchased  a  certain  land  of 
B,  but  not  having  received  a  conveyance  therefor, 
procured  B  to  convey  to  C,  in  consideration  of 
which  C  agreed  to  support  A,  and  after  his  death 
to  pay  D  a  certain  sum.  Heid;  D  could  main- 
tain action  against  C  for  money,  though  con- 
tract was  by  parol,  iami  v.  Donovan,  19^0,  '62. 

6799.  A,  as  an  administrator  of  an  intestate, 
brought  suit  against  B  to  recover  certain  personal 
property  alleged  to  belong  to  intestate.  Pending 
.suit  a  compromise  was  effected,  by  which  B 
agreed,  in  writingt  for  considerations  mentioned, 
to  pay  all  valid  claims  a^inst  estate.  Meld;  C, 
holding  a  valid  claim  against  estate,  could  main- 
tain an  action  on  agreement  Crm  v.  TnietdaU, 
28-44,  '67.   Cf.  67-131. 

6860.  A,  for  a  valuable  consideration,  con- 
tracted with  B  (who  was  at  time  prosecuted  for 
bastardy  by  daughter  of  A,)  to  maintain  and 
tBUpport  bastard,  which  he  afterwards  failed  to 
■do.  Hdd;  bastard  child  could  maintain  action 
contract.  Marlett  v.  Wibon,  80-240,  '68.  Cf. 
72-247;  76-142. 

6801.  A  obtained  a  judgment  against  B,  C 
.and  D,  on  a  note  executed  by  C  and  D  as  sureties. 
B  was  insolvent.  Sureties  were  in  danger  of 
being  compelled  to  pay  judgment,  which  was  a 
.lien  on  land  of  C,  C  desired  to  be  released  from 
judgment,  and  agreed  with  A  that  if  latterwuuld 
-accept  such  other  sureties  as  B  could  procure, 
jtod  release  him  and  land,  be  would  give  up  to 
B,  as  canceled,  certain  notes,  and  would  dischaige 
B  from  liability  thereon.  B  procured  other  se- 
■eurity,  which  A  accepted,  and  A  entered  a  re- 
lease of  the  judgment.  Agreement  was  made 
for  benefit  of  B.  Held;  B  could  maintain  an 
action  on  contract,  as  it  was  (or  his  benefit.  IFeid; 
-there  was  a  consideration  for  contract.  Malhew 
T.  metumr,  81-31,  '69.    Cf.  84-279. 

6802*  B  and  H  recovered  a  judgment  against 
"W,  and  a  decree  of  foreclcwure  of  a  mortgage  on 
.an  undivided  half  of  certain  land  executed  ky 
"W  and  wife  to  secure  said  debt  B  became  re- 
plevin bail  on  judgment.  At  judicial  sale, 
property  was  sold  to  R  and  H,  for  one-tbird 
amount  of  judgment.  Execution  was  issued  to 
recover  balance  of  judgment  of  W  and  B.  On 
4bis  execution,  remaining  undivided  half  of 
land  was  sold  to  B  and  who  received  certifi- 
cates of  sale  for  undivided  halves.  W  departed 
to  vus.  O,  under  pretense  that  he  was  in  in- 
terest of  and  for  benefit  of  wife  of  W,  obtained 
an  assignment  of  said  certificates,  under  an 
jigreement  that  he  (G)  should  sell  land,  pay  to 


R  and  H  the  balance  due  them,  to  himself  a 
small  debt  due  him  from  W,  and  balance  to 
wife  of  W.  G  sold  land  for  a  sum  much  in  ex- 
cess of  indebtedness  due  him  and  K  and  H,  and 
refused  to  pay  balance  to  wife  of  W,  or  in  any 
manner  comply  with  his  contract  Action  by 
W  and  wife  to  recover  sach  balance.  Hdd/ 
action  would  lie  as  contract  was  for  benefit  of 
wife.  Held;  contract  need  not  be  in  writing. 
Gwaltna,  v.  Wheekr,  26-415,  '66. 

6808.  In  actions  at  law,  privity  of  contract 
is  essential ;  but  rule  is  difierent  in  equity  and 
under  our  code.  Flaintifil'  is  entitled  to  what- 
ever relief  either  law  or  equity  would  have  af- 
forded him,  before  distinction  was  abolished. 
A  party  receiving  money  or  articles  under  a 
promise  to  deliver  to  another  person,  is  treated 
as  a  trustee  ibr  such-penon,  and  such  third  p^- 
son,  when  he  accepts  of  agreement,  may  sue 
therefor.    A/iWcr  v.  Bitftn^,  41-489,  »73. 

6804.  Pftrties  tO<  A  sub-contractor  can  not 
pass  b^  his  immediate  employer,  and  sue  origi- 
nal principal  or  proprietor  of  work,  on  cohtract 
or  for  value  of  services  rendered.  L.S.  W.  dkSU 
L.  R  Co.  V.  Eekler,  18-67,  '59. 

6805.  A  lent  his  horse  to  B,  under  a  parol 
promise  bj'C  that  he  would  make  good  any  agree- 
ment Bmightmake  with  A  with  r^rd  to  horse. 
B  failed  to  return  horse,  and  A  sued  C  for  his 
value.  Heidi  Cs  liabillfcT  was  only  collateral. 
Held,-  it  was  for  juiy  to  aetermine  to  whom  A 
gave  credit  BtiHngda/  v.  Den^>aeo(f,  11-414,  '58. 

6806.  ConstrDction.  In  a  written  agreement 
between  board  of  trustees  of  W.  &  E.  canal,  and 
A  and  others,  styled  W.  &  E.  Canal  Company, 
former  transferred  to  latter,  for  certain  time,  for 
consideration,  "  all  the  tolls  and  revenues  to  be 
derived,  or  which  may  accrue  from"  a  certain 
part  of  canal,  after  paying  expenses  of  keeping 
canal  in  repair,  anu  otlier  expenses  stipulated. 
Possession  taken  by  company  under  agreement 
A,  as  memberof  company,  while  agreement  was  in 
force,  took  ice  formed  upon  canal.  Suit  by  board 
against  A,  to  recovervalue  of  ice.  Held;  right 
to  ice  passed  to  company,  the  word  "revenue" 
includingstich  ice.  Held;  however,  A  might  be 
responsible  to  his  co-contractore,  fortheirshares, 
etc.;  he  was  not  responsible  to  board  for  pro- 
ceeds of  such  ice.  Cromte  v.  lid.  Tr.  W.  a  E 
Canal,  71-208,  '8a 

6807.  Novation.  A  executed  his  note  to  B 
in  consideration  of  a  parol  agreement  of  C  to 
convey  certain  land  to  A  under  another  agree- 
ment with  B  that  latter  should  satisfy  a  debt 
owing  from  C  to  Iiim  (B).  C  refused  to  convey 
to  A,  Without  land  in  controversy,  and  to  be 
conveyed,  A  was  insolvent.  Held;  B  could  not 
collect  his  debt  from  C  as  latter  was  released  as 
to  him.  PbrttT  V.  Dearinger,  8a-ld5,  '70.  Cf.  id. 
53. 

6808.  NoratloD.  A  is  indebted  to  B  and  C 
to  A.  C  assumed  to  pay  A's  debt  to  B,  who  can- 
cels hisclaim  against  A.  Held;  this issufficient 
consideration  to  support  debt  from  C  to  B,  or 
any  renewal  of  it.  Millard  v.  Porter,  18-503, 
'62;  Hoffa  v.  Hoffman,  38-172,  '70. 

6809.  If  A  owed  B,  D  owed  A,  and  C  owed 
D,  on  account  of  purchase  of  real  estate,  and  it 
was  agreed  that  C  should  give  his  note  to  B,  who 
should  release  A,  who  should  release  D,  B  can 
recover  on  his  note  against  C,  unless  B  expressly 
agreed  that  it  should  not  be  collected  if  title  to 
land  failed.   Otherwise  the  failure  of  title  to 
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land  will  not  aflTect  B's  right  of  recovery.  Henry 
V.  Riienowj  81-136.  '69. 

6810.  HOb-eoBtraetor.  If  work  and  labor 
in  coDstruction  of  a  railroad  wasdone  forasub- 
contractor,  with  whom  contract  for  each  employ- 
ment was  made,  railroad  company  is  not  liable 
for  service  performed,  thoueh  laborer  had  not 
been  paid  and  comimDy  had  derived  braefit  of 
his  labor.  /.  B.^W.R.  Co.  v.  QBaly,  88-140, 
n\.   Cf.  Marftt  V.  /.  B.AW.R.  Co.,  vL  440,  71. 

6811.  Before  laborer  can  recover  he  mast 
show  that  work  was  done  under  a  contract  with 
-company.  Id. 

6»12.  AssnmptloD  of  Inenmbrance*  A  sold 
certain  real  estate  to  B,  and  took  from  him  cet^ 
tain  notes  and  mortgage  on  same  to  secure  bal- 
ance of  parchase-money.  Bsold  to  C,  who  assumed 
and  agreed  to  pay,  as  part  of  purchase-money, 
notes  and  mortgage  payable  to  A.  In  equity,  C 
is  liable  to  A  on  such  notes  and  mortgage. 
Gampbdl  v.  J^Utenon,  58-66,  77 :  Jouebfn  v,  Ed- 
mr^  £7-212,  '77.   Cf.  WelU  v.  Merritt,  17-256, 

681 5.  8uch  agreement  by  C,  need  not  be  in 
writing  and  signed  by  him.  It  does  not  come 
within  statute  of  frauds.  It  is  his  own  debt. 
MeDiUx.  OwMy  4»-316,  73 :  Helnu  v.  Keams,  40- 
124,72. 

6814.  The  taking  of  a  note  of  a  third  party  is 
.an  eztinguishment  of  existing  debt,  if  so  agreed 
-by  parties.  Tyner  v.  Stoom,  1 1-22,  '58 ;  Sieves  v. 
Jitdtnm,  80-391,  '68:  Tilford  v.  Bobaii,  8-254, 
^36;  Jewett  v.  Pleak,  48-368,  73. 

•815.  Parties.  Composition.  Creditors  of  a 
bankrupt  executed  a  contract  "to  accept  fifty 
cmta  on  the  dollar  for  our  respective  claims 
-against  him,  in  full  settlement"  to  be  paid  in 
installments,  secured  by  notes  with  security. 
"This  to  be  consummated  within  thirty  (30) 
•days — otherwise  void."  Action  by  one  of  them 
on  hig  claim.  Bankrupt  pleaded  above  agree- 
ment. Hdd;  answer,  to  be  sufficient,  must  al- 
ie^  that  not  only  as  to  this,  but  all  creditors, 
•contract  was  consummated  within  thirty  days. 
Hdd,  aigo;  contract  was  not  only  between 
iMiikrapt  and  eredltors,  bat  also  between 
creditors.  Ewkm  t.  MnKtne,  67-367, 77. 

6816.  Parties  to.  In  a  suit  by  city  of  Evans- 
ville  against  Evansville  Gaslight  Company,  com- 
plaint showed  that  contract  sued  on  was  made 
by  city  with  A  and  company.  It  failed  to  show 
~that  fpulight  company  in  any  way  assumed,  act- 
■ed  under,or  became  responsible forperformance 
of  contract,  but  averred  that  A,  with  his  associ- 
ates and  partners,  afterward  became  a  body  cor- 
porate by  name  of  Evansville  G^Iight  Compa- 
ss, in  pursuance  of  laws  of  state,  and  did  lay 
pipes,  etc.  It  was  not  averred  that  A  and  com- 
pany laid  any  pipes,  or  did  any  other  act  under 
the  contract,  nor  that  gaslightcompanysucceed- 
ed  to  rights  and  privil^es  conferred  by  contract 
on  A  and  company.  Hdd;  complaint  was  fa- 
tally defective,  and  a  demurrer  to  it  properly 
sustained.  Oiiu  Evanmrille  v.  Ecaiua/UU  Gamgn  Co., 
««-447,  '66. 

6817.  Contracts  of  wife  don  sola.  A  wife 
is  liable  for  her  debts  contracted  dumpola.  Hus- 
band, Is  liable  to  extent  of  Talne  ofproper^ 
received  f^m  bis  wlft.  S&ore  v.  IWor,  46- 
345,  74. 

6818.  Mntnalityof  parties.  If  property  is 
sold  to  four  persons  ooaer  representations  and 
warrant  that  it  isof  acertain  quality  and  value^ 
and  two  of  four  promise  to  pay  .therefor;  whm 


sued  on  promise,  two  may  set  up,  by  wa^  of  an- 
swerj  breach  of  warranty  and  partial  failure  of 
consideration  but  BOch  matter  can  not  be  plead- 
ed as  a  set-off:  Jd.  aordonv.Smfi,  46-208, 74. 

6818a.  A  sold  certain  property  to  B  and 
warranted  it  to  be  of  a  certain  value,  and  it  was 
to  be  paid  for  by  C ;  C  agreed  to  contract  "  upon 
the  terms  speciQed."  Held;  in  an  action  on  con- 
tract, that  C  can  set  np  want  or  failure  of  con- 
sideration, by  reason  of  failure  of  propeTty  to  be 
worth  said  sum.  Ball  v.  Oiluen^  Kat'l  Bank,  89- 
364,  72. 

6819.  Privity  of  contract  br  a^nt.  Con- 
tract by  an  agent,  executed  and  contracted  in 
his  own  name,  may  be  enforced  by  a^nt  tn  Au 
0U7I  nonw,  or  an  action  for  breach  of  it,  may  be 
maintained  by  him.  Beard  v.  Soon,  88-128,  *71 ; 
Sftaiy  V.  Jone»,  18-314,  '62. 

6820.  Matnality.  A  contract  may  be  en- 
forced by  a  party  who  has  not  signed  it,  as  when 
it  is  reduced  to  writing  and  executed  on  one  part 
only,  while  obligation  of  other  party  is  not  evi- 
denced by  any  writing  signed  by  him,  but  rests 
only  in  parol,  or  when  party  not  executing  it, 
is  required  to  perform  a  single  act,  as  payment 
of  money,  where  that  act  is  j^rformed  by  him  at 
time  it  is  executed.  Own  ISU  R.  Co.  v.  ^rm- 
alrong,  89-418, 72. 

6821.  Hntnality.  Right  of  parties.  A  and 
B,  the  latter  as  surety,  executes  a  note  to  C 
There  was  an  uncertainty  between  parties  as  to 
what  should  be  amount  of  note,  as  an  indebted- 
ness from  C  to  B  was  to  be  deducted.  It  was 
agreed  between  A,  B  and  C,  at  the  time  of  exe- 
cution, that  B  and  C  should  meet  and  agree  as 
to  amount  of  said  indebtedness,  and  crrait  for 
same  was  to  be  made  thereon.  B  and  C  met,  and 
placed  by  agreement  a  credit  thereon,  as  per 
agreement.  A  was  dissatisfied  with  Bforsmall- 
ness  of  the  credit,  and  said  he  must  have  more. 
6  said  to  A  if  you  do  not  like  that,  I  will  take 
credit  off  B ;  then  went  to  C  and  scratched  credit 
oiT.  A  was  not  present  at  settlement  between  B 
and  C,  nor  when  the  credit  was  scratched.  C 
was  not  present  at  meetiogbetween  A  and  B,  af- 
ter settlement.  Action  by  I>,  an  assignee  of  C,  on 
note  a^inst  A  and  B,  A  pleaded  setKiff  and  pay- 
ment in  amount  of  credit  originally  placed  on 
note.  Held;  in  absence  of  A,  and  without  his 
consent,  B  and  C  could  not  annul  agreement  to 
placesuch  credit  on  note,  and  answer  was  good. 
Votri«r  V.  Grifn,  40-693,  72. 

6828.  When  a  contract  with  a  cit;^  for  street 
improvements,  provides  "that  no  assignment  of 
this  contract  shall  be  made  *  *  ,*  without 
the  consent  of  the  common  council,"  no  one 
other  Uian  the  contractor  can  maintain  an 
action  on  precept  Issued  to  contractor,  unless  it 
is  averred  that  there  was  an  assignment,  with 
consent  of  common  council.  Deffenbaugh  v.  Fos- 
ter, 40-382,  72. 

6823.  Support  of  cblld.  A  complaint  alleg- 
ed that  in  consideration  that  plaintiff,  at  special 
request  of  defendant,  would  receive  an  infant, 
naming  him,  into  his  family,  and  provide  for 
hira  board,  etc.,  suitable  for  his  age, etc.,  defend- 
ant promised  to  pay  a  reasonable  price  therefor; 
that  plaintiff  did  receive,  etc.,  and  provide  for 
child,  and  that  it  was  reasonably  worth,  etc., 
and  prayed  judgment,  etc.  Held;  complaint 
good.    iin«  V.  WHgtm,  40-111,  72. 

6884.  Statute  of  frai^  A  contract  to  ui- 
BWer  for  debt  of  another,  most  not  only  be  in 
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writing,  bot  based  upon  a  sufficient  considera- 
tion.   Laitgford  V.  Freenuoi,  60-46,  77. 

6825.  A  rerbftl  eoMtract  between  A  and  B, 
for  payment  bj  A  of  a  debt  of  B,  to  C,  is  not 
within  statute  of  frauds;  and  where  B  was  com- 
pelled topay such  debt, he  may  recover  from  A. 
Crim  V.  FWcA,  58-214,  '76.  Cf.  HaggeHy  v.  John, 
aton,  4^1,  '74j  Oarier  v.  ZenbUn.  ttS-436,  '79: 
MUekeU  r.  Orifin,  58-559,  '77. 

IX.  Performaiice.  Fart  Performance.  Non- 
Performance  of  Contract. 

6829.  Tender.    Debt  on  note  under  seaL 

Plea,  that  note,  with  two  others,  were  given  by 
defendant  to  plaintiff,  solely  in  consideration  of 
sale  of  land  described,  which  latter  had  agreed 
to  convey  to  former,  by  warranty  deed,  on  pay- 
ment of  note8;  that  one  of  said  notes  had  been 
paid,  to-wit,  etc.,  and  that  before  suit  both  oth- 
ers were  due,  but  that  plaintiff  did  not,  before 
suit,  convey,  or  tender  conveyance,  upon  pay- 
men  of  notes.  Sdd;  plea  good.  Bat  v. 
worth,  4-261,  '53.    Cf.  6-517 ;  4-224 ;  id.  206. 

6827.  Pleadlner*  Declaration  in  vutt  on 
covenant,  to  be  performed  on  condition  of 
plaintiff's  prior  penormance  of  certain  act,  is 
bad,  if  it  does  not  aver  performance,  or  show  ex- 
cuse for  non-performance.  PraUier  v.  BvdiUli,  8 
Bit  393,  '47. 

6828*  The  law,  as  to  penalties  and  costs,  in 
force  at  time  of  rendering  judgment,  ^vems; 
but  as  to  obligation  of  contract  law  of  its  date, 
if  to  be  executed  where  made,  generally  con- 
trols. Free  v.  Haworth,  19-404,  '62 ;  Seobev  v. 
Oibeon,  17-672,  '61.  Cf.  Wood  v.  Kennedy,  19- 
68,  '62;  Hopkin*  v.  JotUK,  22-310,  '64:  fyUhart 
V.  Wolfin,  20-32,  '63;   Webb  v.  Afoore,  26-4,  '66. 

6829.  Payment  in  property.  Performance. 
The  defendants,  by  s^le  of  Pratt  &  Co.,  made 
their  note  to  Bowser  &  Story  for  $201,  payable 
ovtof  the  milt  and  warehotae,  as  payees  should  or- 
der. Note  was  assigned  to  Graffl  Suit  by  Graff, 
alleging  that  he  demanded  and  ordered  payment 
out  of  their  mill  and  warehouse ;  refusal  to  pay, 
etc.  Defendants  answered  that  at  all  times  they 
bad  been,  and  still  were,  ready  and  willing  to 
discharge  same,  at  their  miU  and  warehouee,  with 
Bueh  ehtUtelB  a»  they  had  therein  for  vending  purposes. 
Evidence  shows  that  Graff  had  demanded  pay 
maU  in  four,  and  bad  been  answered  that  they 
had  no  jmur  then  on  hand.  Held  ;  the  ambiguity 
of  note  was  sufficiently  explained  by  averment, 
that  it  was  payable  mt  of  mill  and  warehouee  of 
d^mdanU.  HM;  holder  of  note  was  entitled  to 
demand  payment  in  such  articles  of  property, 
the  usual  manufacture  of  mill,  or  usnally  kept 
in  warehouse,  as  he  might  elect  to  receive.  To 
render  defense  effective,  it  shonid  have  averred 
that  defendants  were  ready,  etc.,  to  pay  note, 
"out  of  the  mill  and  warehouse,"  in  such  prop- 
erty therein  "  for  vending  purposes"  as  the  plan- 
tiff  should  order.    PmU  v.  Graff,  15-1,  '60. 

6830.  Reply  of  defendant  "  that  they  had  no 
flour  on  hand,  without  an  offer  to  pay  in  other 
property,  or  in  article  demanded  within  a  sub- 
sequent reasonable  time,  was  in  effect  a  refusal 
to  pay  note.  Id. 

6831.  A  induced  his  daughter  and  husband 
|with  two  cliildren)  to  remove  from  their  home 
in  a  distant  state  to  his  immediate  neighbor- 
hood under  a  promise  and  agreement  in  consid- 
eration of  such  removal,  to  purchase  and  deed 
to  said  daughter  certain  lands;  in  consideration 


of  same,  said  husband  did  make  removal  at 
great  expense.  A,  in  pursuance  of  said  agree- 
ment, pot  his  daughter  and  son-in-law  into 
posaewlon  of  a  farm,  and  promised,  as  soon 
as  he  got  a  title  thereto,  to  convey  same  to 
danghter.  The  daughter  and  her  husband  made 
permanent  and  lasting  improvements  on  same. 
A  made  out  a  deed,  conveying  farm  to  his 
daughter ;  but  before  its  delivery  she  died,  leav- 
ing, as  her  sole  heirs,  her  husband  and  two- 
children.  A  refused  to  deliver  deed  or  convey. 
ifeU/  consideration,  possession  and  valuable 
improvements,  take  case  out  of  provisions  of 
the  statute  of  frauds,  and  a  specific  performance' 
of  contract  may  be  enforced  by  son-in-law  and 
children.    Law  v.  Havry,  89-414,  '72. 

6882.  Performance  by  deUrery.  A  vendor 
contracted  to  sell  lumber  to  vendee,  "to  be  de- 
livered on  cars  at  C."  Action  by  vendee  for 
breach  of  same.  Hdd ;  vendor  was  bound  to 
procure  cars,  as  vendee  was  not  bound  to  receive- 
until  delivered  on  can.  HM;  if  duty  wag- 
otherwise,  vendee  was  not  required  to  furnish 
cars,  until  lumber  was  at  C.  add;  not  error  to- 
refuse  evidence  that  vendee  did  not  furnish  cars, 
when  it  was  not  shown  that  lumber  was  at  C, 
ready  to  be  loaded.    Adame  v.  Doie,  «8-106,'71. 

6833.  Proof.  Contract  as  follows:  "I  prom- 
ise to  pay  to,"  etc.,  "  when  their  said  road  shall 
have  been  completed  through  Owen  county,  In- 
diana, PraviidaL  The  said  rend  shall  mn  through 
the  lands  owned  by  M.  H.,  in  section  three,"  etc. 
Complaint,  in  an  action  thereon,  as  to  compli- 
ance, alleged  "and  the  plaintiffs  aver,  accepting- 
and  acting  on  said  agreement  and  subscription, 
said  company  did  construct  and  build  such  rail- 
road, and  that  the  same  was  so  far  completed  in 
accordance  with  said  contract  and  agreement; 
that  the  same  was  ready  for  mnninj^  cars  thereon 
through  said  county.  IfeU/ complaint  bad.  Ha^ 
V.  BpMham,  86-219,  71. 

6834.  Proof  of  perfonnaneeofthe  condition 
by  making  and  running  said  railroad  through 
lands  owned  by  M.  H.,  is  inadmissible,  as  no  such 
fact  was  allesed  in  complaint.  Id. 

6835.  Dl^nnctire.  Performance.  Action 
by  obligee  against  obligors  on  a  bond,  condi- 
tioned at  the  option  of  obligors  at' a  certain  time, 
either  to  convey  certain  real  estate,  or  pay  a  cer- 
tain sum  of  money.  fiWd,-  said  option  could  not 
extend  beyond  time  mentioned.  Aftersuch  tim& 
obligee,  by  performing  his  part  of  contract,  could 
bring  bis  action  to  recover  the  money,  ohligois 
not  having  executed  deed,  /re/andv.  MontQomerijf 
84-174, '70;  Freiageafv.  Oioen,  7  Blf.  231, ''44. 

6836.  Executing  and  tendering  the  deed  after 
such  time,  is  no  good  defense,  and  will  not  change 
liability.  F^ttageot  v.  Owen,  supra.  Nor  giving' 
of  a  notice  to  obligee,  prior  to  said  time,  that 
oblieor  would  not  pay  money,  but  would  convey 
land.    Ireland  v.  Montgomery,  nmra. 

6837.  Nor  need  obligee  make  a  demand  for 
deed.  It  was  duty  of  obligors  to  act  by  said 
time.  Id.jinipra, 

6888.  Obligee  need  not  prepare  and  tender  a 
conveyance  for  obligors  to  execute.  F^ttageot  v. 
Okvr,  ntpm. 

6839.  Action  on  a  contract  for  payment  of  » 
certain  sum  in  lawful  money  or  good  current  pa- 
per, on  or  b^ore  the  first  of  January  next.  Had,- 
after  said  time  privily  of  election  belonged  to 
obligee.  Dueraon  v.  BellowB,  I  Blf.  217,  '22.  Also 
when  obligee  agreed  to  |Qay  a  (wrtaio  amount  of 
moneyi  or  deliver  certain  amount  of  stock)  on 
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xmnpletion  of  certain  work.  BvmU  t.  Bmnham, 
a  fill  277,  '46. 

6840.  Action  on  a  note,  doe  December  25,  '52, 
containing  a  stipulation  that  it  might  be  die- 

■  charged  in  notes  on  good  solvent  men,  due  when 
note  matured.  Held;  up  to  close  of  said  Dec. 
25,  maker  might  have  dischaiged  his  obligation 
by  a  tender  of  notes  as  stipulated.  If  he  failed 
to  do  so,  he  was  liable  on  a  purely  money  de- 
mand. Maam  y.  Toner,  6-328,  '55.  Cf.  Utile  t. 
Vanetj  14-19, '59. 

6S41.  Hue  is  not  nude  the  essenee  of  a 

contract  merely  by  so  decUriiw.  Court  will  de- 
cide such  matter  equitably,  ^aath  t.  Hankuu, 
^155,  76. 

6842.  In  suits  for  specific  performance  in 
equity,  time  is  regarded  as  wafred,  when  con- 
duct of  defendant  justifies  an  inference  of  ac< 
quiescence.   Emmona  v.  Kiger,  38-483,  '64. 

6848.  Aeceptanee.  Action  by  A  on  a  con- 
tract "  to  pay  to  B,  or  his  assigns,  the  sura  of," 
etc.,  "Provided,  that  said  B,  or  assigns,  shall  con- 
struct, or  cause  to  be  constructed,  a  railroad 
from,"  etc  Contract  was  assigned  by  B  to  A,  al- 
leging in  instrument  of  assignment  that  *'  having 
abandoned  the  construction  of  said  railroad  •  • 
•  •  I  do  hereby  assign  to,"  etc.,  A.  Held;  alle- 
gation as  to  abandonment  of  construction  of 
road  by  B  could  not  defeat  a  recovery  by  A. 
Such  aTerment  simply  shows  right  of  A  to  per^ 
form  contract.  Hdd;  if  promise  to  pay  was 
only  a  proposition,  and  not  withdrawn  before 
road  was  constructed,  A  need  not  show  a  formal 
acceptance.  Held  ;  as  there  was  no  specified  time 
within  which  road  was  to  be  constructed,  it  may 
be  done  in  a  reasonable  time,  which  is  a  question 
of  fact  for  juiy.   Smith  v.  HoUeU,  84-519, '70. 

6844.  PernrmanM  of  eondttlons.  Notlee 

«f  Ibrfbttnre.  A  and  B  made  a  contract  for 
sale  and  conveyance  of  lands,  in  which  there 
were  certain  conditions  to  be  performed  by  both. 
"A  non-compliance  with  the  terms  of  this  con- 
tract, or  any  of  them,"  by  B,  "shall  work  a  for- 
feiture of  all  right  under  this  contract,  at  the 
-option  of"  A,  "but  upon  thirty  davs'  previous 
notice  to  "  B,  "  his  heiis  or  assigns,  (femanding  a 
inlfillment,  and  specifying  such  feature  or  fea- 
tnres  as  it  is  deemed  have  not  been  complied 
with."  -HWi;  A  could  not  avail  himself  of  a 
forfeiture  for  a  non-compliance  with  its  provis- 
ions until  after  giving  a  "  thirty  days'  previous 
notice  "  to  B.  Held  ;  the  provision  in  contract  as 
to  such  notice  was  for  benefit  of  B,  and  in  case 
A  decided  that  any  conditions  had  not  been  com- 
plied with,  it  was  of  importance  to  B  that  he 
ahonld  know  jmt  what  was  demanded  of  him,  so 
as  to  afford  him  an  opportunity  to  judge  of  mat- 
ter, in  view  of  fatal  consequences  of  a  misjudg- 
ment.  Notice  given  must  specify  the  features 
deemed  not  complied  with,  and  a  notification  of 
A's  election  to  declare  contract  forfeited  if  not 
performed  within  thirty  days.  Held;  if  A  no- 
tify B  of  a  forfeiture  of  contract,  and  so  publish 
fact  that  Bean  not  perform  his  part,  B  can  main- 
tain an  action  on  contract,  without  performiiu; 
or  offering  to  perform  it.  Cbse  v.  wishotl,  8S-^ 
*70. 

6845.  Delivery.  Corenant.  Facts  alleged 
in  declaration  as  follows:  Sep.  12,  '38,  parties 
entered  into  sealed  agreement,  according  to 
which  plaintifT  sold  cattle  to  defendants,  to  be 
delivered  to  them  at  plaintiff's  farm,  in  Wayne 
connty,  on  or  before  Dec.  1,  following ;  forwhich 
ddenaants  were  to  pay  plaintiff  a  certaio  price 


at  time  of  delivery.  Plaintiff  had  cattle  at  time 
and  place  ready  to  be  delivered,  and  set  them 
apart  far  defenaants;  but  latter  aid  not  attend. 

Plaintiff  continued  to  keep  tbem  ready  at  place 
until  Dec.  8,  when  defenaants,  having  the  day 
before  paid  part  of  price,  accepted  cattle  from 
plaintiff,  as  compliance  with  his  part  of  contract, 
and  converted  them,  etc.  Defendants  have  not 
paid,  etc.  Pleas,  (1)  cattle  not  delivered  on  or 
before  Dec  1,  '38 ;  (2)  defendants  did  not  accept 
cattle  on  or  before  Dec.  1,  '38 ;  (3)  accord  and 
satisfaction  1^  delivery  and  acceptance  of  a  note 
executed  by  defendants  and  others  in  satisfac- 
tion, etc  BepUcation  to  third  plea,  consisting  of 
various  matters  of  evidence  tending  to  show  that 
plea  was  not  true,  concluding  as  follows :  "  and 
so  the  note  was  not  accepted  in  satisfaction," 
etc.  Held;  replication  badonspecial  demurrer 
beingargumentative.  Held;  first  and  second  pleas 
bad,  and  declaration  good,  on  general  demurrer. 
Hura  r.  Purvis,  5  BlfSST,  '41.  Cf.  ISrkpatiek 
V.  Alexander,  60-95,  '77. 

6846.  A  executed  a  note  to  B,  in  considera- 
tion that  the  latter  wonld  convey  to  lUm,  by 
a  deed  with  full  covenants,  a  certain  tract  of 
land.  By  virtue  of  an  execution  on  a  judgment 
existing  against  B  at  time  of  contract,  land  was 
subsequently  sold  by  sheriff  to  C,  and  after  such 
sale  on  execution,  B  and  wife  executed  to  C  a 
deed  with  general  warranty.  Afterward  deeds 
to  A  by  B  and  wife,  with  full  covenants,  and  by 
C  and  wife,  with  covenants  against  C  and  those 
claiming  under  him,  were  tendered  to  A,  and 

Payment  of  note  demanded.    Held;  A  Was  not 
oand  to  accept  deeds  and  pay  note.  Bemwldg 
V.  Smith,  6  Blf.  200,  '42. 

6847.  Performance.  By  an  article  of  agree- 
ment diasoMng  a  partnership,  B.  in  considera- 
tion  of  Ws  relinqnishment  of  his  interest  in 
partnership  property,  agreed  to  pay  W$600,  one- 
naif  in  month  of  June  following,  and  other  half 
within  twelve  months,  and  to  dtschaige  debts  of 
firm,  and  Indemnify^  n  ft*om  payment  of  same  j 
"  For  the  performance  of  which,"  as  the  ajn^e- 
ment  stated,  "  B  was  to  give  to  the  said  W  se- 
curity." In  an  action  of  covenant  by  W  against 
B,  on  this  agreement,  Held/  1.  Seen ritr contem- 
plated by  agreement,  to  be  given  by  B,  was  for 
his  payment  of  $600,  as  well  as  for  his  perform- 
ance of  other  covenants.  2.  For  a  breach  of 
any  of  B's  covenants  in  agreement,  a  suit  might 
be  sustained  against  him  by  W,  without  an  aver- 
ment in  declaration  that  a  performance  had  been 
previously  requested.  3.  Notes  executed  by  B 
alone  were  not  security  for  payment  of  $600, 
which  was  required  by  agreement  Brown  t. 
White.  3  Blf.  431,  '34. 

6848.  Snbstantial  compliance  with  a  eon- 
tract.   Cf.  Mace  v.  Jootson,  88-162,  '71. 

6849.  Performance.  Excuse.  A  agreed  to 
lease  to  B  certain  premises,  and  to  make  certain 
repairs,  and  give  possession  November  1,  '75. 
Complaint  by  A,  for  damages  for  breach  of  con- 
tract alleged  that "  about  October  12,  '75,  B  gave 
him  notice  that  he  would  not  take  possession, 
nor  would  he  comply  with  his  part  of  the  con- 
tract." Held  ;  excuse  sufficiently  shown  for  not 
averring  a  performance  of  contract  by  A  to  make 
repairs,  etc.  Floyd  v.  Maddux,  68-124,  '79.  Cf. 
MeU(m  V.  CoffeU,  61M10, 77 ;  SowU  r.  Holdndge, 
63-213,  '78. 

68o0.  Performance.  Failure  to  oonrej. 
Debt  by  assignee  against  maker  of  note.  Plea, 
that  note  was  given  for  price  of  two  lots,  sold  by 
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payee  to  defendant;  that  time  for  conveying  tots 
was  pastted,  and  that  payee  had  not  made  or  of- 
fered to  make  a  good  deed  in  fee  for  lots  to  de- 
fendant. Replication,  that  payee  had  conveyed 
lots  as  he  was  bound  to  do  by  his  agreement. 
Rejoinder,  that  pavee  had  not  convey edlots  in  fee 
to  defendant,  on  wnich  issue  was  joined.  H^d; 
plaintiff  could  not  recover  without  proof  that 
both  lots  had  been  conveyed  according  to  con- 
tract.  ITwv.  5immoiw,8Blf.  5o9,'47. 

ttSol.  Perfomuuice.  Where  A  agreed  with 
B,  in  writing,  that  he  would  ^ay  him  a  certain 
sum,  if  B  would  erect  a  building  of  certain 
kind  and  dimensions,  within  a  certain  time,  for 
purpose  of  manufacturing  certain  articles,  and 
would  then  and  there  "actually  et^p^^e"  in  such 
manufacture.  IMd;  if,  within  the  time,  B  had 
erected  such  building,  "except  putting  in  two  or 
three  windows,  hanging  two  or  three  doors,  plas- 
teringbuilding,  completing  laying  of  floor,  a  part 
having  been  laid,  and  building  elevator,"  such 
building  was  erected  within  meaning  of  the  con- 
tract. Hdd;  if,  at  time  specified,  B  had  placed 
his  manufacturing  tools,  and  had  at  work,  in 
such  building,  four  or  five  men,  in  fitting  and 
combining  materials  out  of  which  such  articles 
are  made,  B  was  "  actually  ei^ged "  in  such 
manufacture,  within  the  meaning  of  contract. 
MeLauqhlin  V.  OiiM,  62^12,  '78. 

0853.  Ferformance.  Complaint,  in  action 
by  mother  against  putative  father  of  a  bastard, 
alleged  that  defendant,  for  purpose  of  covering 
shame  consequent  upon  his  acts,  agreed  with 
plaintiff,  that  if  she  would  remove  to  another 
state,  he  would  pay  her  a  certain  sum,  a  certain 
part  upon  her  departure,  residue  as  she  might 
need  it  for  support  of  her  family;  that  sthe  pre- 
pared to  so  remove,  but  defendant,  failing  to 
pay  her  such  part  first  mentioned,  agreed  to  re- 
mit same  to  her  within  a  certain  time,  where- 
upon she  so  removed ;  and  that  defendant  had 
failed  to  pay  her  any  part  of  either  sum  so 
agreed  upon,  and  that,  having  used  all  her 
means  in  supporting  herself  and  family,  she  had 
returned  to  this  state.  Hdd;  on  demurrer,  con- 
plaint  good.  Hdd;  if,  as  jjart  of  contract,  plain- 
tiff had  agreed  to  remain  in  such  other  state, 
her  measure  of  damage  would  have  been  the 
contract  price  for  part  performed  by  her,  and 
indemnity  for  loss  in  respect  to  part  unexecuted. 
Amter  v.  WaUaee,  62-71,  '78. 

ttSSS.  A  contracted  with  B  to  deliver  to  latter 
a  certain  number  of  hoop-poles,  at  a  stipulated 
price,  at  a  certain  station,  by  the  last  of  No- 
vember, B  to  advance  money  to  A  from  time  to 
time,  to  enable  htm  to  buy  the  poles,  and  B  to 

Say  for  poles  on  final  delivery.    A  portion  were 
elivered  on  contract,  and  B  advanced  to  A 
money  on  the  contract,  more  than  sufiicient  to 

gpay  for  such  poles.  The  remainder  were  placed 
T  A  at  said  station,  at  a  place  pointed  out  by 
,  with  those  already  delivered,  and  In  latter 
part  of  Nofcmber  A  notified  B  that  poles  were 
ready,  and  requested  him  to  receive  and  pay  for 
them,  which  u  declined  to  do.  Late  in  Decem- 
ber, A  told  B  to  receive  and  pay  for  poles,  and 
B  promised  to  receive  them  in  ten  days.  In  lat- 
ter part  of  January,  A  gave  B  written  notice  to 
receive  and  pav  for  poles  within  eiglit  days,  or 
he  would  sell  them.  In  following  March,  A  sold, 
for  their  full  value,  to  C,  said  remainder  of 
les,  not  counted  to  B,  as  retjuired  by  contract, 
not  having  offered  at  any  time  until  after  said 
(tale  to  receive  and  pay  for  them.   Hdd;  that  aa ' 


action  for  replevin  by  B  aninst  for  pnicliasedi 
poles  would  not  lie.  KiHcpatridc  v.  Siqider,  SS- 
169,  '70. 

6854.  Acceptance.  Waiver  of  perform- 
ance. A  leased  to  B  certain  land,  and  agreed 
to  enclose  it  with  a  suitable  fence.  Before  B  en- 
tered on  the  premises,  A  enclosed  it  with  wliat . 
he  intended  for  such  a  fence.  B  took  posseiision 
with  full  knowled^  of  character  of  fence,  and 
used  land  and  paid  two  installments  of  rent. 
Held;  such  acceptance  was  a  waiver  of  any  claim 
for  damages,  on  account  of  any  supposed  de- 
ficiency in  such  work^  Heath  v.  West,  4(8-548, 79. 

6855.  In  such  a  case,  B  employed  A  to  con- 
struct such  a  fence  litipulated  for,  and  furnished 
him  with  good  and  suostantial  lumber  for  pur- 
pose. B  informed  A  that  he  had  constructed 
such  a  fence  and  took  possession.  Hdd;  B  waiv- 
ed any  claim  for  damages  any  supposed  defect 
in  the  fence.  Id. 

6856*  Mere  occupancy  by  B  would  not  show 
an  acceptance.  It  would  only  be  evidence  tend- 
ing to  snow  such  fact.  Id. 

6857.  To  action  on  a  bond  for  performance 
of  a  certain  work  in  a  specified  time,  plea  that 
plaintiff  rande  another  contract  with  one  of  the 
obligors,  after  date  of  bond  for  the  doing  of  same- 
work,  and  thereby  prolonged  time  for  doing 
same,  and  that  such  obligor  did  work  within  en- 
larged time  to  plaintiff's  satisfaction,  was  not  a 
bar  because  it  aid  not  appear  that  new  contract 
was  made  by  parties  to  the  bond,  or  that  plaint- 
iff or  defendants  agreed  to  it  in  their  own  proper 
penons,  or  by  agents.   Ota  v.  IFoy,  3  Blf.  S^J,  '33. 

6858.  By  plaintiff:  It  wu  agreed  thntT.on 
last  convenient  hour  of  Nov.  4,  '35,  or,  if  he 
should  so  appoint,  on  last  convenient  hour  of 
second  or  third  of  that  month,  would  deliver  to 

V  600  hogs.  Hogs  were  to  be  delivered  at  T's  own 
house,  and  at  house  of  some  other  person  in  Pa 
neighborhood,  such  part  of  them  at  one  places 
ana  such  part  of  other,  as  T  might  choose.  The 
house  in  Fs  neighborhood  was  to  be  designated 
by  T,  and  notice  thereof  was  to  be  given  by  him 
to  V.  Price  of  hora.  except  the  $100  advanced, 
was  to  be  paid  to  T  upon  delivery  of  hogs  at 
pen.  It  was  for  V,  in  declaring  upon  this  con- 
tract, to  show  that  he  had  performed  or  offered 
to  perform  his  part  of  it ;  or,  if  he  had  been  pre- 
vented from  doing  so  by  default  of  T,  that  de- 
fault idiould  have  been  set  out  in  declaration. 
It  wonltl  hare  been  a  snSetent  excnse  for  the- 

want  of  an  averment,  of  the  plaintiff's  perform- 
ance of  his  part,  to  state  tliat  T  did  not  inform 

V  at  What  house  in  P's  neighborhood  a  part  of 
hogs  would  be  delivered  ;  or  how  many  oi  them 
would  l>e  there  delivered,  and  bow  many  at  T's 
house;  that  plaintiff,  therefore,  was  not  ready, 
as  he  otherwise  would  have  been,  at  proper  time 
and  places  to  receive  and  pay  for  ho«^;  and  that' 
T  had  not  delivered  h(^  as  he  was  bound  to  do. 

Vankirk  v.  TalbU  4  Blf.  367,  '37.  Cf.  Donuxa  v^ 
Elder,  3  Blf.  490,  '34;  Murphy  v.  Toaer,  19-228,. 
'62;  Poaey  v.Scalet,  65-282,  '76. 

6859.  A  contract  to  execute  a  good  and  suf- 
ficient title  to  real  estate  can  not  be  complied 
with,  whilHt  a  part  of  premises  are  held  by 
third  persons  under  unexpired  leases.  Warner 
V.  HaOddjA  Blf.  392,  '37. 

6SdO.  The  parties  to  a  contract  for  sale  of 
goods  to  be  delivered  at  a  future  time,  price  of 
which  was  more  than  iJ-oO,  each  delivered  to  agent 
of  both  a  check  payable  to  said  agent,  as  a  for- 
feiture; the  money,  on  failure  of  either  party^ 
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to  be  paid  over  by  agent  to  other.  BUd;  noth- 
ing was  given  in  earnest  to  bind  the  baigaln,  or 
in  part  payment.  Noaies  v.  Morty,  80-103,  '68. 
a.  White  V.  AUen,  9-561,  '57. 

696I.  Debt  against  A  and  B  on  a  note.  Flea, 
that  plaintiif,  by  an  article  of  agreement,  which 
was  a  part  of  contract  that  gave  rise  to  note, 
acreed  with  A,  who  was  principal  debtor,  that 
if  he.  A,  after  having  made  eveiy  reasonable 
exertion  to  pay  note  at  maturity,  should  not  be 
:tble  to  do  i^  plaintiff  would  take  goods  for  the 
debt,  or  give  defendant  further  time  till  A  should 
be  able  to  pay  it  without  sacri6cing  property ; 
that  defendants  had  been,  at  all  tiniep,  ready  to 
pay  amount  due  on  note  in  goods ;  and  that  they 
could  not,  at  time  of  the  plea  pleaded,  pay  debt 
without  sacrifice  of  property.  Held;  plea  was 
insufficient,  a  readiness  was  not  a  perform- 
ance.   CbzT.  TToOaee,  6  BIf.  199, '39. 

6662.  Perfomuuee.  A  wreed  to  sell  to  B 
land,  which  B  was  to  pay  for  by  bnilding  a  mill 
for  A,  deed  to  be  executed  as  aoon  as  deed  to  A 
!  whose  grantor  claimed  title  under  an  Indian 
treaty)  should  be  approved  by  president  of  U.  S. 
Held;  as  no  time  was  expressed  in  agreement, 
within  which  mill  was  to  be  built,  it  was  to  be 
built  within  a  reasonable  time.  Jaoftl/  without 
deciding  whether  before  a  reasonable  time  had 
dapsed  for  building  mill,  B  could  have  sustained 
a  bill  in  equity  for  n  title  to  land,  without  an 
allegation  that  mill  had  been  built,  c^er  such 
time  had  expired,  a  bill  for  that  purpose  could 
not  be  sustained  without  such  allesatiou,  orgood 
cause  assigned  for  its  omisBion.  Myen  v.  Otcoft, 
5  Blf  225,  '39. 

6863.  Where  A  agreed  with  B  to  perform  cer- 
tain acts,  upon  promise  by  B,  of  certain  com- 
pensation as  aoon  as  such  acts  were  performed, 
and  it  was  further  agreed  that  "  all  the  condi- 
tions of  said  contract  were  to  be  performed  by 
the  parties  within  one  year  from  the  date  of  said 
contract"  Held;  A  could  perform  snch  acts 
at  any  time  within  one  year,  and  could  de- 
mand and  sne  for  the  stipulated  compensation 
immediately  upon  such  performance.  Sibbilt  v. 
Sttvker,  «2-41,^78. 

6S64.  Time,  of  the  essence  of  the  contract. 
"Beceived  thlsdayof  D.  B.  C,  $100,  as  part  pay- 
ment of  certain  lands  (describing  them),  which 
I  have,  at  this  date,  sold  to  him  For  $4,000,  to  be 
paid  as  follows:  $900  bv  the  first  day  of  Oct 
next;  |l,0OO  on  first  of 'Jan.  '53;  and  the  re- 
mainder in  two  equal  annual  payments.  On  re- 
cept  of  first  payment,  and  execution  of  a  raort- 
ga«e  on  the  above  described  property,  I  bind  m^- 
KU,"  etc, "  to  execute  and  deliver  to  C,  a  deed  in 
foe  for  said  lauds.  Should  C.  fail  to  make  the 
fint  payment  promptly,  the  herein  receipted  £100 
shall  be  considered  a  forfeiture  on  the  part  of 
C,  and  all  obligation  on  my  part  be  null  and 
Void.  T.  E."  Held;  with  concurrent  circum- 
stances, time  was  of  essence  of  contract  Ewing 
T.  Qmae,  «-312,  '56. 

8869.  Debt  on  bond  conditioned  for  perform- 
ance of  work  within  limited  time.  Held;  plea 
of  readiness  to  do  work  and  of  plaintiff 'a  renisal 
to  permit  its  performance,  should  show  that  re- 
fusal was  before  expiration  of  time  for  doing 
work.  Cox  V.  Way,  3  Blf.  143,  '32.  Held;  plea 
of  an  agreement  to  prolong  time,  should  show 
that  work  was,  within  enlaived  time,  performed 
^  accepted  in  diachane  of  bond.  Id. 
,  ftSM.  Wbere  conditional  on  plaintiff  do- 
iBS  8«etAiDg.   Pleadti^.   Practice.  In 


action  on  a  contract  in  which  something  is  to- 
be  done  by  plaintiff,  on  condition  of  which  de- 
fendant undertakes  to  pay,  plaintiff  must  aver- 
in  his  declaration  a  performance  or  a  readiness- 
to  perform  his  part.  JviHeey.  Board <if  Juttueg- 
of  VermiUum  Co.,  2  Blf.  149,  '28. 

6867.  But  want  of  such  averment  must  be- 
taken advantage  of  by  demurrer,  or,  if  Judgment, 
be  by  default,  oy  motion  in  arrest  Id. 

6868.  Plaintiff  in  such  action  need  not  prove 
performance  of  his  part  until  after  he  has  proved, 
existence  of  contract.  Id. 

6S69.  Performance.  Waiver.  When  one 
party  to  a  contract  has  refused  to  perform  his 
part,  or  has  rendered  performance  by  other  im- 
possible, performance  on  part  of  other  is  excus- 
ed.  Hawtai  V.  Smiih,  45-183,  '73. 

6870.  When  performance  by  one  part^  is  pre- 
vented by'  act  of  other,  the  party  not  in  fault 
should  recover  in  damages  such  sum  as  will  fully 
compensate  him  for  injury.  Id. 

6S71.  Where  a  condition  precedent  was  to 
have  been  performed  by  plaintiff,  but  its  per- 
formance has  been  prevented  by  defendant,  such 
prevention  may  be  averred  as  an  excuse  for  non- 
performance. Hawley  v.  Smith,  supra;  Svble  v.- 
Mumi,i-m,  '61. 

6873.  Penbrmance  of.  A  note  sued  on  was. 
payable  upon  condition  that  a  certain  other  con- 
tract was  in  existence  and  operation  at  its  ma- 
turitv.  Maker  of  note  can  not,  by  his  voluntary 
act,  defeat  condition,  and  thereby  relieve  him- 
self of  liability.  DurUmd  v.  PiUaim,  51-426, 
■75. 

687S.  He  who  prevents  a  thing  being  done, 
can  not  avail  himself  of  non-performance.  Id.- 
Where  condition  of  a  bond  was  possible  at  time 
of  making  it,  and  afterward' becomes  impossible 
by  act  of  obligee,  obligation  shall  be  saved.  Id. 

6874*  When  one  party  to  an  agreement  gives 
notice  to  other  of  his  determmatlon  not  to 
perform  contract  on  his  part,  performance,  or' 
tender  of,  by  par^  receiving  notice  is  nnneces- 
sa^.    Turner  v.  JWy,  27-163,  '66. 

6875.  A  contract  should  receive  a  favorable 
and  reasonable  constrnctlon,  so  that  perform- 
ance may  be  enforced  according  to  sense  ia 
which  parties  mutually  understood  it  at  time- 
DarUmdv.  fi'toitm, 51-426/75 ;  Omicc// v.  PumpA- 
rey,  9-135,  '57;  GUlum  v.  Dennis,  4-417,  '53. 

6876.  A  leased  a  farm  to  B  on  shares  "anf 
said  6  is  to  move  into  dwelling  house  now  occu-  ' 
pied  by  C."    Hdd;  that  A  was  bound  to  ftir- 
nish  B  a  house  to  live  in.   MaggaH  v.  Cheeierf. 
4-124,  '53. 

6877.  Suit  for  goods  sold  and  delivered.  An- 
swer :  that  plaintiff,  a  wagon  maker,  and  defend- 
and,  a  worker  in  iron,  agreed  together  that  de- 
fendant should  take  from  plaintin,  such  work  as- 
he  might  need  in  plaintiff's  line  of  business,  dur- 
ing year  '59,  and  that  plaintiff  should  receive  of 
defendant  in  payment  therefor,  work  and  materi- 
al in  his^  defendant's,  line  of  business,  at  his  shop:, 
that  all  items  sued  for  were  furnished  under  said 
agreement,  and  that  defendant  has  been  at  all 
times,  ready  and  willing  to  do  any  labor  or  fur- 
nish any  materials  in  his  line  of  business,  in 
payment  for  said  articles,  bnt  plaintiff  has  neg- 
lected and  refused,  etc.  Held;  contract  set  uy 
in  the  answer  was  valid  and  binding,  and  consti- 
tuted a  good  defense  to  action.  Wilsm  v.  DtUe^ 
16-399,^61. 

6878.  Support  and  maintenance.  Condi- 
tions of  a  deed  stipulated  that  grantee  should 
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suitably  care  for  and  nurse  "  the  grantor  "  for 
•one  year."  Hddi  grantee  was  bound  to  furn- 
ish necessary  care  and  nursing,  whether  in  sick- 
*-ness  or  in  health.  He  can  make  no  extra  charge 
for  extra  services  in  sickness.  Sanden  v.  Sand- 
^m,  48-84,  74. 

6S79.  Contract  and  performance.  A  com- 
plaint alleged  that  plaintiff'  contracted  and 
Agreed  with  defendant  to  sell  him  two  shares  of 
-certain  stock  at  €25,  defendant,  in  consideration 
thereof,  expressly  af^«ed  with  plaintijOT  to  pay 
him  $25.  Plaintiff  then  and  there  offered  to  ex- 
<ecute  and  perform  said  contract,  and  transfer 
«tock,  and  has  since  been  willing,  etc. ;  that  de- 
fendant refused, etc.  Held;  contract  and  per- 
formance of  condition  sufficiently  shown,  and 
■complaintgood.    Bruce  v.  Smith,  44-1,  '73. 

6880.  What  Is  a  performance.  Assumpsit 
■on  a  note  for  payment,  on,  etc.,  of  $60,  in  a 
horse  to  be  worth  from  $40  to  $55,  and  in  eaah 
notes  on  different  persons  for  Intlance.  Held  ; 
a  horse  worth  less  than  $40,  or  notes  not  in- 
dorsed, were  not  a  legal  tender  upon  contract. 
Henlyy.  SlreeUr,  5-207,  '54. 

6881.  A  contracted  with  B  to  sell  to  him  a 
lot  in  Elkhart  county,  for  a  certain  sum  In  pot* 
ter's  ware,  for  payment  of  which  sum  five  notes 
were  given.  Contract  was  made  in  said  county, 
where  B  resided,  but  A  resided  in  Illinois.  Fii^t 
three  notes  were  paid  to  A.  When  last  two  sev- 
•«rally  became  due,  B  set  apart  at  his  manufac- 
tory, in  said  county,  where  ho  carried  on  busi- 
ness of  manufacturing  potter's  ware,  a  sufficient 
-quantity  of  potter's  ware  to  pay  them.  He,  after- 
ward, filed  his  bill  to  compel  A  to  execute  to 
Mmadeed.  Held;  by  setting  apart  potter's  ware 
as  stated,  it  became  property  of  A,  and  notes  were 
thereby  paid.    Wed  v.  Ch<ae,  3-301,  '52. 

68$3.  If  a  person,  who  contracted  with  an- 
other to  convey  to  hlni  certain  real  estate, 
Jied  without  executing  conveyance,  leaving sev- 
■eral  heirs,  one  of  whom  is  a  minor,  purchaser 
is  not  bonnd  to  accept  a  deed  from  the  adult 
heirs,  and  a  bond  of  guardian  of  minor,  with 
surety,  conditioned  for  minor's  conveyance  when 
he  shall  become  of  age.  BaridtmanY.  KuykenddU, 
■6  Bit  22, '41. 

6888.  If  a  person  enter  into  a  legal  contract 
fot  punjuueof  real  estate,  pay  part  of  purchase- 
money,  and  occupy  premises  some  time  under 
.  -contract,  he  can  not,  on  vendor's  breach  of  his 
agreement  to  convey,  rescind  contract,  and  re- 
cover back,  money  paid,  in  isideUatws  aeumpsU; 
his  only  remedy,  in  such  case,  being  on  special 
•contract.  Id. 

6884.  A  constructed  on  his  lot  a  thiee^ry 
brick  building,  in  good  faith,  and  left  holes  in 
party  wall  for  insertion  of  joists  to  be  used  by 
B,  an  adjoining  land  owner,  under  the  following 
contract :  "  1 1  is  agreed  that  whenever  said  B, 
or  his  heirs,  or  assigns,  use  said  wall  by  erecting 
a  building  on  the  lot  adjoining  on  that  of  A, 
the  said  B,  or  his  heirs,  or  msigns,  putting  the  joigis 
4:^ their  building  tn  aaid  vxiU,  the  said  A,  or  nis  heirs, 
or  assigns,  is  to  receive  one-half  of  the  actual 
■cost  of  the  building  of  said  wall  from  said  B, 
his  heirs,  or  assigns."  A  had  purchased  his  lot 
of  B,  and  it  was  a  part  of  consideration  of  sale 
that  A  should  construct  such  a  building,  erect 
such  a  party  wall  on  the  line  between  the  lots 
using  an  equal  part  of  each  lot.  Each  was  to  own 
one  moiety  of  tne  wall.  B  erected  a  building  on 
adjoining  lot,  t»ino  the  parly^  waU  as  one  of  the 
wallB  of  his  bulling,  out      not  tuaert  kU  joitt$ 


therein.  Held;  use  of  wall  was  thing  contracted 
for,  patting  joists  into  wall  was  only  an  inci^tent. 
B  was  liable  for  half  cost  of  the  wall.  Gren»- 

wald  V.  Ka^iee,  81-216,  '69. 

6885.  A  and  B  agreed  in  writing,  that  former 
should  erect  party  wall,  one-half  on  B's  lots,  and 
latter,  or  his  assigns,  should  pay  for  one-half 
cost  of  construction,  when  he  or  his  assigns 
should  use  it  Both  sold  their  respective  lots. 
Grantee  of  B  used  the  wall.  Held;  agreem«it 
was  a  personal  covenant,  and  grantee  of  A  conld 
notenforce  it  against  grantee  of  B.  BloA  v.  laham, 
28-37  '67. 

6886.  CompbUnt  alleged  that  A  sold  to  B  a 
certain  number  of  hogs,  to  be  delivered  on  a  cer- 
tain day,  at  a  certain  rate  per  pound,  "  each  hog 
weighing  not  less  than  two  hundred  ponnda; 
that  A  was  ready  at  place  of  delivery  with  said 
number  of  hogs  to  comply  with  his  part  of  con- 
tract;  that  B  wholly  renised  to  receive  and  pay 
for  them,  according  to  contract,  etc  B  main- 
tained complaint  was  bad,  for  reason  it  was  a 
condition  precedent  to  any  right  of  recovery  that 
A  should  not  onlv  have  the  h4^  re^dy,  et«« 
but  that  he  mnsi  have  them  weighed  and  sei 
apart,  and  same  were  not  averred.  Held;  aSlet 
verdict  for  A,  complaint  was  good.  Dammmr. 
Byard,  41-165,  '72. 

6887.  Certain^.  A  contract  by  fmtlier  and 
son,  that  the  latter  should  remain  with  the  for- 
mer until  he  was  married,  and  not  to  do  any 
specific  work,  in  consideration  that  former  should 
convey  to  latter  in  fee  simple  certain  land,  isncA 
too  uncertain  to  be  enforced  by  latter,  when  he 
has  performed  his  part,  and  former  so  far  acted 
as  to  take  it  out  ot  statute  of  frauds.  LafaBeU 
V.  Kyle,  61-446,  '75. 

6888.  A  was  instructed  to  "b«y  com  to  fill 
balance  of  our  sale."  A  paid  money  to  pnrchaser 
in  discharge  <^  obligation  to  deliver  the  com  re- 
quired by  such  contract  of  sale;  but  it  did  not 
appear  that  com  was  deliverable  on  contract 
wnen  A  paid  such  money.  Held;  A  had  no  au- 
thority to  pay  such  money  for  his  principal,  and 
can  not  collect  same  m>m  him.  Qa3mtm  %. 
jMeo-«i  58-11,  '76. 

6889.  Services  perlhrmed  after  decedent's 
death.  Estate  of  a  decedent  is  bonnd  for  wages 
and  services  rendered  after  his  death,  onder  a 
valid  contract  with  deceased.  Toland  r.  Aeoen- 
wn,  59-485,  '77.    Toland  v.  TTefls,  59-529,  '77. 

6890.  A  having  sold  land  to  B  for  certain 
price,  to  be  afterwards  paid,  and  B  having  sold 
land  to  C  for  cash,  a  title-bond  was  executed  bv 
A  to  C,  conditioned  that  as  soon  as  B  paid  pur- 
chaae-money  to  A,  latter  should  convey  to  C 
Hdi;  A  not  bound  to  execute  conveyance  until 
he  had  received  whole  of  purchase  mimey.  -Mer- 
iioether  V.  OwT  1  Blf.  413,^25. 

6891.  Contract  of  sale.  Complaint  on  a  con- 
tract for  sale  and  delivery  of  goods  by  vendee  is 
bad  if  it  fails  to  aver  that  plaintiff  was  ready, 
upon  delivery,  to  pay  defendant  price,  according 
to  his  promise.  Baud  v.  .SZoan,  W>-279,  '68.  Of. 
89-273 ;  8  Blf.  208. 

t  6892.  Complaint  must  also  show  that  there 
was  an  obligation  on  part  of  plaintiff  to  receive 
and  pay  for  goods.  Jd. 

6898.  Divisible.  Declaration  alleged  that  on, 
etc.,  a  writing  obligatory  was  made  between  par- 
tiefl,  by  which  plaintiff  agreed  to  put  op  for  de- 
fendant "  a  steam-engine  in  good  working  order, 
and  to  mn  the  same  for  one  week,  and  then  to 
leave  it  in  good  working  order,"  for  which  de- 
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fendant  agreed  to  {hit  $350,  and  that  defendant 
shoold  paj  plaintiff  ^50  per  day  for  every 
vorkmaa  who  should  be  thrown  out  of  employ- 
meDt  in  consequence  of  defendant's  not  having 
ready  millwright  and  mason  work  necessary  for 
reception  and  completion  of  engine.  Averment 
that  plaintiff,  within  a  leasonable  time,  put  up 
and  nnished  engine  in  good  working  onler,  and 
immediately  stuted  it  and  ran  it  three  days, 
when,  at  reqaeBt  of  defendant,  who  was  satisued 
with  three  days'  trial,  he  left  it  in  his  possession 
in  good  working  order;  that  after  plaintiff  com- 
menced putting  up  engine  two  of  his  workmen 
were  compelled  to  be  idle  for  22  days  in  conse- 
qaence  of  defendant's  not  having  his  millwright 
and  masonwork  ready  for  completioa  of  engine, 
for  which  plaintiff  claimed  {110;  that  defendant 
had  not  paid  {350  and  the  {UO,  etc.  Hdd; 
claim  was  divisible ;  that  count,  so  far  as  con- 
cerned claim  of  $350,  was  bad,  as  a  purol  re- 
lease fs  bad;  that  rest  was  good.  Hdd;  a  de- 
mturerto  whole  count  could  not  be  sustained. 
Hdd;  plaintiff  was  not  without  remedy  for  a  fair 
compensation  for  putting  up  and  running  en- 
pne.  MibMs  v.  Vanhttm,  8  Blf.  108,  '46.  Cf.  5 
Ht67. 

6894.  Bemedy.  On  Sept.  24,  '45,  A  and  B 
made  a  written  agreement,  by  which  latter  sold 
to  former  100  hogs,  to  be  delivered  between  the 
Ist  and  25th  of  the  next  Dec.  A  was  to  pay  $3 
per  hundred  weight  for  hogs.  He  paid  $100 
aown,  and  was  to  pay  $540  on  or  before  Nov. 
27,  '45.  He  failed  to  pay  such  further  sum  bv 
last  named  day ;  but,  on  Dec.  2,  following,  he 
tendered  that  amount  to  B,  who  refused  to  re- 
ceive it,  alleging  that,  as  A  had  failed  to  pay 
money  according  to  agreement,  he,  B,  had  sold 
hogs  to  C.  B  contracted  with  C  for  ht^  on  Nov. 
2^  '4&,  but  did  not  deliver  them  to  bim  till 
Dec.  10.  On  da^  before  thev  were  thus  deliv- 
ered, A  again  offered  to  pay  b  balance  due,  ac- 
cording to  his  contract,  if  B  would  deliver  hogs 
to  him,  which  B  refused.  ifeW/  A  might  recover 
from  B,  in  an  action  for  money  had  and  re- 
ceived, the  $100  advanced.  Faittnon-v.  OocUt,  8 
Blf.  500,  '47.    Cf.  8-254;  21-309 ;  14-666; 

6895.  In  an  action  for  money  had  and  re- 
eetved,  to  reeorer  back  money  paid  by  plain- 
tiff, on  a  special  contract  for  defendant's  per- 
formance of  certain  work,  latter  may  prove, 
Tinder  general  issue,  in  order  to  defeat  suit,  a 
I*rt  performance  of  his  contract.  Oiaiux  v.  Bd. 
Vm'B  Oay  Co.,  5  Blf.  441,  '40. 

6896.  Where  contract  was  abandoned  by  mu- 
tual consent^  and  each  party  did  a  portion  of 
work  concerning  which  contract  was  made,  with- 
'Oot  regard  to  its  provisions,  parol  evidence  is  ad- 
missible to  show  value  of  work  done  by  parties 
respectively.    Bates  v.  Dehavm,  10-319,  '58. 

6897.  If  one  has  performed  work  under  a 
>I)ecial  contract,  but  not  in  time  and  manner 
stipaiated,  and  such  work  has  been  accepted  or 
used  by  other  par^,  latter  is  answerable  to  the 
amount  he  is  benefited,  upon  an  implied  prom- 
ise to  pay  for  value  he  has  received,  subject  to 
fair  deductions.  BranAom  v.  JbArwon,  62-259, '78. 

6898.  On  a  writ  of  inquiry  of  damages,  in 
case  of  breach  of  contract  as  to  performance  of 
certain  work,  defendant  may,  in  mitigation  of 
damages,  prove  that  part  of  work  had  L^n  done, 
under  contract,  to  plaintiff'i  benefit  Out.  Few, 
3  Blf.  143, '32. 
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6899.  Fart  performanee.  If  a  party  hav- 
ing covenanted  to  perform  work,  has  performed 
it,  but  not  agreeably  to  covenant,  the  person  for 
whom  it  was  done  may,  either  expressly  or  im- 
pliedly, render  himself  liable  in  assumpsit  for 
work  done.  Special  agreement  is  admissible  for 
plaintiff,  to  prove  value  of  services  rendered. 
Chniy  v. /noersoi,  4  Blf.  493, '38.  Ct  7  Blf.  699: 
ShiUing-v.  Ttmpleion,  66-685,  '79. 

6900.  In  case  of  special  contract,  if  one  party 
perform  a  part  of  what  he  was  to  do,  and  be 
prevented  from  performing  the  residue  by  con- 
duct of  other  party,  be  may  abandon  contract 
and  recover  for  what  he  has  done.  Hoa^and  t. 
Moore,  2  Blf.  167,  '28. 

6901.  Remedy.  K  agreed  to  make  and  de- 
liver to  M  500,000  brick,  100,000  of  which  wei^ 
to  be  ready  for  delivery  by  June  1,  '64.  All 
were  made  and  delivered,  except  the  100,000 
were  not  ready  by  June  1.  Held;  K  could 
maintain  action  upon  eoniraei  for  contract  price. 
M  can  be  compensated  in  damages  for  said  de- 
fault   MorUmv.  Kane,  ia-191,  '62. 

6902.  As  a  ^neral  rule,  a  party  can  not 
recover  on  a  special  contract  which  he  has 
failed  to  fulfill  on  his  part.  Bat  where  plain- 
tiff's agreement  or  stipulation  constitutes  only 
a  part  of  consideration  of  defendant's  contract, 
and  defendant  has  actually  received  a  partial 
benefit,  and  the  breach  on  part  of  plaintiff  may 
be  compensated  in  dama^,  an  action  may  be 
supported  on  contract,  without  showing  strict 
performance  by  plaintiff.  Id. 

6908.  Where,  in  an  action  upon  a  written 
agreement,  the  promises  in  which  were  mutual, 
complaint  failed  to  allege  performance  of  certain 
stipulations  which  plaintiff  agreed  to  perform ; 
and  such  stipulations  constituted  only  a  part  of 
consideration  of  defendant's  contract,  and  de- 
fendant had  actually  received  a  partial  benefit 
from  consideration  of  engagement  on  his  part. 
Held;  the  action  might  b«  maintained  without 
alleging  performance;  that  stipulation  of  parties 
should  be  construed  independently;  and  that 
plaintiff's  failure  to  perform  might  be  compen- 
sated in  damages.  Pfobns  v.  Smdl,  11-276,  '58. 
Under  code,  defendant  might,  in  such  case,  set 
up,  by  way  of  counter-claim,  plaintiff's  failare 
to  perform,  in  reduction  of  damages.  But  where 
mutual  promises  go  to  whole  consideration  on 
both  sides,  performance  must  be  averred.  Id, 

6904*  A  leased  to  B  a  certain  farm  and 
agreed  to  "furnish  house  and  garden,  and  pas- 
ture for  one  cow,  and  pat  the  farm  in  good  re- 
pair." Held ;  A  could  maintain  his  action  for 
rent  without  alleging  ^rformaace  of  said  agree- 
ments. Bemedy  of  B  is  by  a  coanter-claim  for 
damages.    Pfcfcen*  V.  B<mll,  11-275,  '58. 

6905.  Action  by  A  against  estate  of  ber 
father,  on  note  made  by  him  for  $1,000,  paya- 
ble at  his  death.  Answer,  consideration  was  A's 
agreement  to  keep  house  for  her  father  during 
his  life,  which  she  failed  to  do.  HM;  if  such 
were  consideration,  and  she,  without  causeor  con- 
sent by  him,  left  his  service,  she  would  be  enti- 
tled to  reasonable  value  for  services  rendered. 
But  if  she  left  with  his  consent,  not  given  by 
reason  of  Ms  own  misconduct,  after  execution  of 
note,  and  there  was  no  effort  by  him  to  recover 
note,  in  absence  of  any  evidence  tending  to 
show  abandonment  of  contract  he  waived  fur- 
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ther  performance  on  her  part  and  she  could  re- 
cover whole  amount    Pitts  T.  FitUi,  21-309,  '63. 

6906.  Ouantam  merott.  Where  one  has 
entered  into  a  special  contract  to  perform  work, 
and  has  done  a  part,  but  not  in  time  or  manner 
stipulated  hy  ^reement,  still,  if  accepted  and 
used,  the  other  party  is  liable  for  amount  he  is 
benefited  upon  implied  promise.   The  latter 

Earty  must  oe  benented  over  and  above  daiuas;e 
e  has  sustained  by  breach.  Adams  v.  Codn/.  4S- 
153,  74.  Cf.  McKinney  v.  Springer,  3-59,  '51. 
McQare  v.  Secria,  6-31,  '54;  Lomar  v.  BaHefj,  7 
BIf.  599,  '45;  SayU  v.  Gaysinger,  12-273;.  Wal- 
eoU  Y.  Teager,  11-84;  10-199.  As  where  death 
of  first  party  prevented  a  completion.  Peraonev. 
McKibbm,  6-261,  '54;  Coe  v.  Smiih,  4-79,  '53. 
Liability  must  not  exceed  the  rate  or  amount  in 
contract.  Becker  v.  Heclxr,  9-497,  '57:  Coe  v, 
Sni(A,  4-79, '53 ;  McKinney  v.  Springer,  8-59,'5I. 

6907.  Measure  of  beReflt.  Latter  party  may 
show  that  he  has  sustained  special  damage  by 
non-performance,  and  reduce  amount  to  be  re- 
covered.   l^Kinttey  v.  Springer,  8-59,  '51. 

690S.  QoantniB  meruit.  By  terms  of  a  con- 
tract, work  was  to  be  paid  for  when  finished  ac- 
cording to  contract,  and  on  certificate  of  archi- 
tect that  contract  was »o performed.  Held;  when 
contract  was  completed,  though  said  certificate 
is  unreasonably  refused,  or  waived,  contractor 
was  entitled  to  value  of  his  work  according  to 
contract  and  also  value  of  any  extra  work  dooe 
at  contractee's  request.  Adams  t.  Cbsby,  48-153, 
74. 

6909.  Part  performance.  A  special  con- 
tract for  work  and  labor,  having  been  in  part 
performed,  was  rescinded  and  abandoned  by 
mutual  consent  of  parties,  and  work  and  labor 
in  continuation  of  that  done  under  contract, 
were  subsequently  performed.  Held;  special 
contract  diq  not  ^Tem  in  ascertaining  price 
and  determining  artiele  with  which  payment 
was  to  be  made.   MiUs  v.  Riiey,  7-137,  '55. 

6910.  Remedy.  Where  a  mechanic  under- 
takes to  do  a  job  of  work  for  a  specific  sum, 
within  a  time  appointed  by  contract,  and,  hav- 
ing done  a  part,  fails  to  complete  rest  within 
time  appointed,  by  reason  of  which  employer  is 
compelled  to  hire  another  to  complete  it,  em- 
ployer has  right,  if  hire  of  mechanic  last  em- 
ployed exceed^  price  agreed  upon  by  contract 
tor  same  work,  to  deduct  such  excess  from 
amount  due,  according  to  contract  price,  to  first 
mechanic,  for  work  actually  done  by  him.  Man- 
viUe  V.  McCoy,  8-148,  '51. 

6911.  Has  also  right,  ifworkdoneundercon- 
tract  was  executed  in  an  unworkmanlike  man- 
ner, to  have  amount  which  it  was  worth  less 
than  if  done  in  a  workmanlike  manner,  deducted 
from  contract  price  for  same  work.  Id. 

691 2.  Also  a  right,  upon  suit  brought  by  first 
mechanic  for  work  done  by  him,  to  show  (at 
least,  if  he  has  pleaded  or  given  notice  of  de- 
fense), other  special  damages  which  he  has  sus- 
tained by  plaintiff 's  breach  of  contract.  Id. 

6918.  If  work  has  been  done  in  an  unwork- 
manlike manner,  but  no  damages  have  resulted 
from  its  non-completion  at  the  time  appointed, 
and  expense  of  nnishii^  it  lias  not  exceeded 
contract  price  for  same  work,  plaintiff  should 
recover  reasonable  value  t)f  work  done  by  him, 
according  to  its  quality,  not  exceeding  contract 
price  for  same.    Id.   Cf.  8-265. 

6914*  If  an  employer,  upon  his  own  judg- 
ment, furnishes  a  me(»ianic  defective  materws 


for  a  job,  and  directs  than  to  be  ased  at  all 
events,  he  can  not  afterward  object  diafc  work, 
on  account  of  defectiveness  of  materials)  is  of  an 
inferior  quality.  Id. 

6916.  CompenBatiffli.  The  mode  of  ascertain- 
ing real  benefit  received  from  part  performance 
of  work,  is  to  estimate  whole  work  at  price 
fixed,  and  to  deduct  from  that  amount  requi- 
site 10  complete  part  of  work  left  unfisisbed. 
If  any  loss  is  occasioned  bv  unftnished  parlcost- 
ing  more  in  proportion  than  whole  was  undei^ 
taken  for,  loss  must  be  borne  by  party  who  origin- 
ally contracted  to  do  whole.  Amonnt  to  be  al- 
lowed, may,  in  some  cases,  be  less  than  propor- 
tion which  work  done  would  bear  to  cost  of 
whole,  but  can  not  exceed  it.  McKittnof  v. 
Springer,  8-59,  '51. 

6916.  Where  an  entire  job  of  work  was  to  • 
be  done  under  a  special  contract,  and  the  com- 
pensation was  to  be,  on  its  completion,  convey- 
ance of  a  lot  of  ground,  and  workman,  having 
done  a  part  of  the  work,  abandoned  contract, 
but  party  for  wiiom  work  was  done  received  and 
retained  benefit  thereof,  it  was  heid,  that  value 
of  lot  was  to  be  considered  as  representing  com- 
pensation workman  was  to  receive,  and  m)m  it 
should  be  deducted  amount  necessary  to  make 
up  deficiencies  of  other  party  in  compleUon  of 
contract.  Id. 

6917.  In  suit  against  defendants  forbreach  of 
a  contract  to  pay  for  wheat  in  specified  quanti- 
ties of  flour  and  bran,  value  of  flour  ana  bran, 
not  that  of  wheat,  is  measure  of  damages.  Im- 
cas  V.  Healon,  1-264,  '48. 

6918.  Defendant  promised  plaintifi*  in  con- 
sideration of  a  w^gon  delivered  to  him  by  plain- 
tiff at  time  of  contract,  to  break  up  for  plaintiff 
sixteen  acres  of  new  ground  on,  or  befoT&  a  cer- 
tain day.  IMd;  piece  of  ground  to  l>e  broken 
up,  if  not  specified  in  contract,  might  be  desig* 
nated  by  plaintiff.  EUistm  v.  Dove,  8  Blf.  571, 
'47. 

6919.  In  a  suit  against  defendant  for  not 
breaking  up  ground,  value  of  work,  not  that  ct 
wagon,  ts  measure  of  damages.  Id. 

6920.  Where  a  party  has  sold  and  delivered 
chattels  under  a  special  contract,  which  he  has 
failed  to  complet^  and  such  part  performance 
has  been  a  l>enefit  to  party  receiving  it,  which 
benefit  he  has  retained  after  expiration  of  time 
for  completing  contract,  an  action  on  the  qtum- 
tum  vaj^at,  or  quantum  meruit  may  be  supported 
for  the  chattels  delivered.  Eppertg  t.  Bsuq^  9- 
72,  '51. 

6921.  In  such  a  case,  defendant  may  prove, 
by  way  of  recoupment,  whatever  damages  he 
has  sustained  by  reason  of  non-fulfiliment  of 
special  contract,  or  he  may  resort  to  a  cross 
action  to  recover  them.   Id.   Cf.  9-470 ;  6-176. 

6922.  Under  former  practice,  such  recoup- 
ment was  not  allowed  in  the  absence  of  a  piea, 
counterclaim,  or  notice  to  adverse  party.  Eattp 
V.  Morton,  6-489,  '55. 

6923.  Where  a  building  is  in  process  of  con- 
struction under  a  special  contract  and  additioos 
or  alterations  are  made,  original  contract,  un- 
less it  has  been  so  entirely  abandoned  that  it  ia 
impossible  to  trace  it  and  to  say  to  what  part  of 
work  it  is  applicable,  is  held  still  to  exist,  and 
to  be  binding  on  parties  as  far  as  it  can  be  fol- 
lowed. Id. 

6924.  Where  contract  was  abandoned  by 
mutual  consent}  and  eaeh  party  did  a  pwrtiui 
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•f  work  coneernii^  which  contract  was  mad^ 
withoQt  rKard  to  its  proTisions,  parol  evidence 
is  admissible  to  show  value  of  work  done.  Bates 
V.  DeAaven,  10-319,  '58. 

6925.  A  employed  B  and  C,  attorneys,  to  col- 
lect &  decree  in  A's  favor  for  $500,  and  agreed 
ID  writioK  to  pay  them  for  their  services  $150  of 
decree,  when  they  should  collect  same.  B,  hav- 
ing received  $200,  refused  to  pay  it  to  A  on  de- 
mand.  A  then  discharged  B  and  C,  employed 
another  attorney  to  collect  decree,  and  brought 
an  action  for  money  had  and  received  against  B 
for  $200  collected.  B  pleaded  general  issue. 
Held;  if  contract  was  in  force,  B  and  C  were  not 
entitled  to  compensation  till  decree  was  fully 
collected.  Held;  if  contract  was  broken  and 
rescinded,  claim  of  B  and  C  could  only  be  for 
reasonable  compensation  for  services  performed, 
with  damages,  perhaps,  for  breach  of  contract 
Hdd;  such  compensation  and  damages  could 
not  be  deducted,  as  no  special  plea  or  counter- 
claim was  filed.   Scobey  v.  Soss,  5-445,  '54. 

6936*  Action  upon  a  written  agreement,where- 
by  defendant  agreed  to  deliver  to  plaintiSs  a 
specified  quantity  of  merchantable  shelled  corn, 
at  Lafayette,  within  a  designated  period,  and  for 
a  specified  price.  Plea,  that,  at  time  of  making 
agreement,  plaintiffi  a^eed  in  writing  with  de- 
fendant, diat  in  consideration  that  defendant 
would  deliver  to  them,  at  Lafayette,  said  quan- 
tity of  merchantable  shelled  com,  they  would 
pay  to  defendant  said  price  per  bushel,  and  furn- 
ish defendant  a  thresher  to  thresh  com  for  1  cent 
a  bushel ;  and  that  they  failed  and  refused,  on 
request,  to  furnish  thresher^  whereby  defendant 
was  disabled  from  performing  his  contract,  etc. 
Bdd;  plea  sufficient  Bembndm  v.  Sloddisrd,  4- 
587, '53.   a  8»-l98;  18-194. 

M27*  A  party  can  not  recover  on  a  gpeeialam- 
Iraett  which  oe  has  failed  to  fulfill  on  his  part 
JfortoRT.Jiraiw,  18-191, '62;  Coe  v.  Smithy  1-2&7, 
'48 ;  Hoagland  v.  Moore,  2  BIf.  167,  '28. 

6928.  A  contracted  with  B  to  work  for  a  cer- 
tain term,  at  a  certain  sum  per  month ;  but  after 
working  a  part  of  term,  be  voluntarily  quit.  A 
bnmght  suit  for  work  done.  Sdd;  action  could 
not  be  SDstained.  DeCktmp  y.  SSinvns,  4  filf.  24, 
'35.  CL  SiffUl  V.  WiUiame,  4-365,  '50. 

0929*  Above  case  seems  to  be  overruled  by 
Ridse  V.  Yates,  6-115,  '54.  Modem  rule  is,  -per- 
son leaving  may  recover  to  extent  of  benefit  his 
service  was  to  his  employer,  over  and  above 
damage  his  leaving  occasioned.  Id.  Also  Adams 
T.  CMy,  48-153,  '74;  Branham  v.  Johuon,  62- 
259,  ^78;  6-142;  td.  261;  11^9.  Lattermle  also 
applieawhenpersonquittinguan infant  WJuatly 
V.  m<nA  5-142;  Van  JVt  v.  Cmane,  8-^  '56, 
Cf.  27-323;  10-199;  11-84;  12-273;  4-79;  »- 
69;  4  Blf.  337. 

6930.  Id  an  action  for  work  and  labor 
4ene,  and  materials  famished,  in  erection  of  a 
building  under  a  written  contract,  in  which  it 
was  expressly  agreed  that  no  allowance  shall  be 
made  tor  extm  work,  in  order  to  entitle  plaintiff 
to  recover  for  extra  work,  the  pleadings  should 
show  that  extra  work  claimed  tor  was  expressly 
anthorized  by  owner  of  the  hailding,  or  that  it 
was  so  distinct  from  building  contracted  for,  that 
owner  might  have  accepted  and  used  building 
without  acceptingand  using  extra  work,  and  that 
sQch  owner  yet  did  accept  and  use  such  extra 
work.  Duncan  v.  Bd.  Qm's  Miami  Co.,  19-154, 
'62. 

6M1.  Wkere  one  does  ToluBturllr  and 


wfthoot  reanest,  that  which  he  is  not  compel- 
lable to  do  for  another,  who  is  compelled  to  do 
it,  he  has  not  same  claim  and  right  as  if  he  had 
I>een  compelled  to  pay  this  debt.  The  law,  if  there 
be  a  subsequent  promise  to  repay  money,  will 
implpr  previous  request,  as  if  there  had  been  a 
previous  rec^aest  it  would  have  implied  a  subse- 
quent promise,  but  it  will  not  imply  both  prom- 
ise and  request   Sevan  v.  Tom/inson,  25-253,  '65. 

6982.  lime.  Essence.  Lease.  The  day  fixed 
on  which  a  lessee  is  to  have  possession  under  a 
lease,  is  of  essence  of  contract,  and  if  lessor  re- 
fuse possession  on  that  day,  lessee  may  abandon 
contract.    Spencer  v.  Burton,  5  Blf.  57,  '38. 

6938*  Time  is  also  essence  of  a  contract  in  an 
agreement  to  deliver  property  on  a  certain  day. 
G-ommll  V.  Wiikinsm,  18-366,  '62.  Cf.  LaHmwe 
V.  Hombaker,  21-430,  '63.;  Bnan^  v.  PiUmer, 
7  BM  227,  '44.  The  tender  of  property  must  be 
made  on  day  and  in  manner  agreed.  McCuUoeh. 
V.  Daaaon,  1-413,  '49;  Larimore  v.  Hombaker, 
supra  ;  Bailey  v.  Bidcetts,  4-489,  '63. 

6934.  Lex  loel  fori.  Contracts  made  in  one 
state,  to  be  performed  in  another,  are  to  be  gov- 
erned by  law  of  place  of  performance ;  so  that  if 
contracts  are  illegal,  on  account  of  usury,  by 
laws  of  nlace  where  made,  if  to  be  performed 
there,  still  they  will  be  upheld  as  1^1,  by  virtue 
of  law  of  different  place  of  performance.  BvUer 
V.  Myer,  17-77,  '61.  Qwrre:  whether  a  contract, 
valid  by  law  of  place  where  made,  and  where 
both  parties  reside,  when  sought  to  be  enforced 
in  the  courts  of  state  where  made,  will  it  be  held 
void  l>ecause  law  of  state  in  which  parties  had 
fixed  placeof  performance,  would  make  it  void? 
Id. 

6985.  Performance  and  release.  A,  as- 
signee of  B,  sued  C  upon  an  agreement  under 
seal,  between  B  and  C,  by  which  B  sold  to  C  his 
interest  in  all  moneys  that  would  have  been  paid 

to  them  by  a  bridge  company,  upon  a  contract 
for  work  upon  a  bridge,  lor  $225,  to  be  paid  to 
B  by  C  out  of  money  received  as  final  estimate 
of  the  work.  C  bound  himself  to  complete  work 
according  to  ajniraet  with  company,  and  released  B 
from  all  responsibility  thereon.  Complaint  al- 
leged, I.  That  a  final  estimate  had  been  made, 
and  payment  demanded,  but  averred  a  failure  to 
pay.  2.  No  final  estimate^had  been  made,  but 
defendant  had  settled  with  company,  and  accept-: 
ed  in  full  satisfaction  of  sum  that  would  have 
been  due  htm  on  such  final  settlement,  certain 
claims,  etc.,  whereby  said  $225  became  due, 
which  was  demanded,  etc.  Answer  averred  that 
interest  of  B  was  transferred  to  C,  mdyeel  to  all 
eonditioat  set  forth  in  contract  with  company^ 
and  said  money  was  to  he  paid  onlv  out  of  final 
estimate,  etc.  Defendant  was  ready  to  perform 
work,  but  on,  etc.,  company  discliarged  him,  at 
by  contract  they  might;  he  only  received  a  partial 
estimate,  a  great  part  of  which  remained  unpaid, 
owing  to  insolvency  of  company;  there  was  no 
final  estimate,  nordid  he  receive,  on  compromise, 
or  otherwise,  money  out  of  which  said  pledge 
was  to  be  paid.  Stiptdatuma  <^  contract  matained 
aUeagtUms  of  this  defense,  as  to  right  of  company 
to  stop  work.  Held;  answer  good.  Tyner  v.  Soo- 
field,  11-550,  '58. 

6986.  Same*  A  not  having  at  time  of  suit 
any  interest  in  claim  sued  on,  was  not  proper 
plaintiff.  Id. 

6937.  Plea  of  release  in  debt  on  a  writing 
obligatory,  should  all^  that  release  was  under 
seal.    Qriggs  v.  Voorkiet^  7  Bli  561,  '45. 
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698$.  Release  of  parol  contract  need  not  be 
under  seal.    Develin  v.  i2u/^86eej4-464,  '53. 

6989.  Non-Perfomiance.  Bemedj.  A  ob- 
tained judgment  against  B :  execution  and  return 
of  nvUa  bona.  A  then  made  affidavit  and  com- 
plaint that  B  had,  a  short  time  before  rendition 
of  judgment,  sold  property  to  C,  for  which  he 
had  taken  notes  for  $10,000,  none  of  which  are 
yet  duCi  and  prayed  such  order  as,  when  paid, 
would  Batishr  judgment.  B  answered  that  notee 
were  given  for  real  estate,  for  which  a  convey- 
ance was  executed ;  that  B  was  to  complete 
house  thereon,  and  gave  bond  in  $5,000  to  that 
effect ;  that  he  was  unable  to  comply,  and  B  had 
advanced  $800  worth  of  material,  etc.  Hdd; 
if  answer  was  intend^  to  cover  more  than  $800, 
too  indefinite;  if  only  intended  to  cover  that 
amount,  or,  indeed,  $5,000,  not  an  answer  to 
whole  complaint ;  that  averment  that  B  could 
not  comply  with  contract,  does  not  of  itself 
make  answer  good,  while  conveyance  of  land  and 
contract  therefor  remain  in  force.  PuneU  v.  Jhp- 
2ienA«nier,  11-327,  >58. 

6940.  Part  perfomanee  and  breach.  A 

person  entered  into  possession  of  real  estate 
under  parol  contract,  by  which  lessee  was  to 
have  a  written  lease  for  premises  lor  sertn  years, 
and  was  to  make  certain  improvements  tbereon. 
After  a  part  of  work  had  been  done,  and  long 
before  expiration  of  term,  lessor  refused  to  exe- 
cute lease,  and  obliged  leasee  to  quit  premises. 
Hdd;  tiiat  lessor,  having  rescinded  B(>ecial  con- 
tract, was  liable  to  lessee,  in  assumpsit  for  work 
performed.  Aleom  v.  Harmonton,  2BU.  '29. 

6941.  Umnthorlzed  payment.  Money  under 
contract  with  C,  was  to  be  paid  to  A  at  Indian- 
apolis. Held;  consent  on  part  of  A,  that  money 
may  be  sent  to  Indianapolis  by  a  government 
agent,  and  deliverv  of  money  by  C  to  a  govern- 
ment agent  for  B,  will  not  discharge  C  from 
his  liability  to  A.  It  was  immaterial  to  A  how 
money  reached  IndianapoUa*  Leaa  t.  Atterson, 

6942.  Perlbmuce  l>  fkill  Impossible.  A 

contracted,  for  a  consideration,  to  serve  in  the 
army  for  term  of  one  year,  as  a  subititute  for  B, 
who  had  been  drafted  for  service  for  such  time. 
He  entered  armv  as  substitute  for  said  B,  in  No- 
vember, '64,  ana  served  till  close  of  war,  when 
he  was  discharged,  but  did  not  serve  out  full 
term  of  one  ^ear,  on  account  of  close  of  war  be- 
fore expiration  of  such  term.  Held;  a  serving 
until  close  of  war  was  a  full  performance  m 
contract  on  part  of  A,  and  he  was  entitled  to  his 
full  pay,  as  contracled,  with  interest  Leaa  v. 
Jhtterson,  8S-465,  '72. 

6948.  Suit  upon  a  contract,  in  which  defend- 
ant agreed,  for  a  consideration  received,  to  plow 
sixteen  acres  of  new  ground  on  or  before  a  certain 
day.  HeUl;  iif  plaintiff  designated  land  of  such 
character  as  to  authorize  defendant's  refusal  to 
plow  it,  that  fact  should  be  shown  by  defendant. 
JSOiaon  v.  Done,  8  Bl{.  671,  '47. 

6944.  Pemnnanee  Impossible.  There  is  a 
distinction  between  a  contract  to  do  a  thing 
which  is  possible  in  itself,  and  one  whereby  par- 
ty engages  to  do  something  which  is  absolutely 
impossihle ;  for  in  former  case  contract  subsists, 
though  it  is  beyond  power  of  party  to  perform 
it,  it  is  party's  own  fault  that  lie  did  not  pro- 
vide for  the  contingency.  Feformance  is  notex- 
ensed  br  the  accident,  though  beyond  his  con- 
trol. .^ntcAv.Ziafto,  86-2^*71. 


6945.  Bemedf.  Complaint  upon  a  special 
contract  with  a  count  for  work  and  labor.  Up- 
on trial  it  was  not  shown  that  work  was  com- 
pleted within  specified  time  or  that  it  ever  was 
completed.  jEuU/  there  could  be  no  recoverr 
upon  special  counts.  Wbleott  v.  Teaga;  llsL 
■58. 

6946.  A  party  can  not  be  held  liable  for  work 
and  labor  done  under  a  special  contract  which 
has  not  been  complied  with  on  part  of  plaintifi| 
unless  he  has,  in  some  manner  accepted  same  or 
waived  a  strict  performance.  Aliter,  in  that  class 
of  contracts  for  work,  in  which,  from  the  very 
nature  of  work,  it  must  be  accepted  as  fast  as 
done.  Id. 

6947.  A  contract  to  clear  and  fenceacoiain 
piece  of  land  within  a  certain  time,  making 
fence  rails  of  all  timber  on  land  suitabw  for  Uiat 
purpose  and  making  fire-wood  of  all  timbersoit* 
able  for  that  use,  etc.,  is  of  latter  class.  Id. 

6948.  Plaintiffs  sued  defendant  upon  a  special 
agreement,  and  also  upon  a  qmmtam  menat,  for 
services  rendered  by  tnem  as  attorneys.  Evi- 
dence showed  that  plaintiffs  had  agreea  with  de- 
fendant to  prosecute  a  suit  for  her  to  set  aside  a 
deed  executed  by  her  to  one  A,  and  that  if  deed 
should  be  set  aside  she  was  to  pay  them  $150^ 
and  if  not,  nothing.  Flaintifls  had  commenced 
and  prosecuted  suit,  and  court,  upon  final  hear- 
ing, set  aside  deed  as  to  part  of  property,  but 
confirmed  it  as  to  residue.  Held;  defendants 
could  recover  nothing  on  a  count  upon  special 
agreement,  but  that,  upon  fuaTilum  mmit/,  plaint- 
iffs were  entitled  to  recover  an  amount  equal  to 
benefit  received  by  defendant  from  their  services, 
not  exceeding  sum  agreed  upon  for  an  entii* 
performance  of  contract  Mmory.  McLater^  4- 
591,  '53. 

6949.  Defense.  Non-performance  as  a  de- 
fense. Complaint  on  following:  "August  24, 
'57.  Received  of  Levin  Warren  and  Robert 
Burk  $400,  to  buy  hogs  with,  at  $5  groes^f  I 
can  get  them ;  if  not  I  refund  the  money.  EUu 
Francis."  It  is  averred  that  defendant  never 
furnished  or  delivered  to  plaintiflb  any  hogs,  in 
performance  of  his  nndertaking,  but  excused 
himself  from  such  performance  by  asserting  Uiat 
he  could  not  buy  hogs  at  price  stipulated,  and 
on  29th  of  September,  57,  refunded  $245  and  50 
cents  of  said  $400,  leaving  a  balance  of  $154  and 
50  cents,  which  he  refused  to  refund,  etc  An- 
swer: defendant  on  29th  of  September,  '67,  re- 
funded ^45  and  50  cents  to  plaintifib,  and  that 
parties  then,  in  consideration  of  such  refunding 
rescinded  contract  for  delivery  of  hogs  as  to  that 
amount;  ^at  for  residue  of  $400,  by  them  ad- 
vanced, he  had  bought  $154  and  50  cents'  worth 
of  hogs,  which  were  then  on  his  farm  in  Mont- 
gomery coontj^,  and  which  he  then  offered  to  de- 
liver to  plaintiffs  in  full  execution  of  that  part 
of  contract  not  rescinded ;  but  that  they  re- 
fused to  receive  them,  and  be  still  has  thm 
ready  on  his  farm,  etc.  Hdd;  a  valid  defense. 
Franda  v.  Warresi,  12-563,  '69. 

69fi0.  Non-performaneeonaeoaiBtaeeidei- 
lal  fire.  An  award  for  rescission  of  a  contract  re- 
quired Lto  re-convey  laodtoW,bnt  provided  that 
L  should  retain  possession  of  steam  saw-mill  on- 
til  April  1,  '67,  at  which  time  he  should  deliver 
same  to  W,  "all  in  good  working  order."  Hdd  ; 
an  accidental  explosion  of  boiler,  without  any 
negligence  of  L,  will  not  excuse  L  from  hie  ob- 
ligation to  deliver  "in  good  working  order." 
Wood  V.  Long,  88-314,  '6:^ 
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6951.  It  was  agreed  that  a  rendor  of  land 
Khould  hold  possessioD  of  and  use  property  till 
vendee  sold  it;  vendor  covenanting  to  give  up 
premises  in  as  good  repair  as  when  vendee  pur- 
chased, upon  payment  of  balance  of  purchaee- 
money.  Hdd;  relation  of  landlord  and  tenant 
existed.  Sdd;  if  premises  were  destroyed  bv 
fire  throngfa  a^ligence  and  misconduct  of  vena- 
or,  he  was  bonnd  to  rebuild.  Held;  if  destruc- 
tion was  accidental,  he  would  not  be  bound 
to  rebuild  in  absence  of  a  covenant  to  re- 
pair. G^baon  v.  EUer,  18-124,  '59;  WainaeoUv. 
Silvtn,  id.  497  ;  40-114.  Held;  it  bonnd  to  re- 
build and  fails  to  do  so,  vendee  can  have  a  re- 
batement  of  pn  rchase-mone j.   Oibam  t.  £Uer, 

Perfonunce.  Pleading.  Declara- 
tion in  covenant  by  obligee  against  makers  of 
an  agreement  under  sale,  dated  May  8,  '45,  by 
which  makers  promised  to  pay  obligee  $217.50, 
in  j^ood  farming  land  in  Tippecanoe  county,  or 
adjoining  counties,  or  in  town  lots  in  Lafayette, 
within  two  years  from  date — lands  and  lots  to 
be  appraised  at  their  fair  value  by  appraisers 
appointed  by  judge  of  P.  C.  and  sherift  of  coun- 
ty for  time  being.  Breach,  that  although  time 
for  payment  of  said  sum,  etc.,  had  long  since 
elapsed,  yet  defendant  had  not  paid,  etc.  Pleas : 
(1.)  That  defendant  had  at  all  times,  etc  ,  and 
still  held  himself  in  readiness  to  convey  to  plaint- 
i&  a  sufficiency  of  good  farming  land,  but 
plaintifls  bad  never  demanded  any  conveyance, 
etc.  ^2.)  That  plaintiffs  had  not  pointed  out 
or  designated  to  defendant,  or  expressed  to  him 
a  preference  for  any  property  to  satisfy  agree- 
ment. (3.)  That  plaintifnhad  not,  atanv  time, 
offered  defendant  an  opportunity  to  consult  with 
them  as  to  land  to  satisfy  said  agreement  Held  ; 
pleas  were  bad.    EOeworth  v.  Buel,  4-555,  '53. 

8953.  Performance.  Pleading.  "If  there  be 
anyUdng  specific  or  particular  in  thing  to  be 
performed,  though  consisting  of  a  number  of 
acts,  performance  of  each  must  be  particularly 
stated."    EUmxxrth  t.  Bad,  4-555,  '53. 

6954.  Pleading.  Action  on  a  contract, 
apiinst  a  railroad  company,  under  which  com- 
panv  was  to  pay  for  certain  labor  "from  the  col- 
loctions  in  stock  subscriptions  in  Washington 
township,  in  the  ratio  that  sections  seven  and 
ei^ht  bear  to  the  remaining  sections  in  said  town- 
ship ;  and  the  remainder  to  be  paid  out  of  the 
tax  voted  hj  Washington  townsnip  to  the  rail- 
road company,  as  soon  as  said  tax  is  collected 
and  paid  to  Uie  said  company."  It  was  suffi- 
cient in  the  complaint  to  aver  "that  more  than 
s  sufficient  amount  of  subscriptions  and  tax, 
stock  mentioned  in  the  said  contract,  have  been 
collected  and  paid  over  to  said  railroad  com- 
pany, to  pay  off  the  said  claim  of  plaintiffs." 
Um-k  T.  mite,  59-435,  '77. 

696S*  In  action  on  this  contract  it  is  error  to 
instruct  the  jury  "that  the  plaintiffs  will  be  en- 
titled to  recover  if  you  are  satisfied  from  the 
evidence  that  they  have  fully  and  completely 
performed  the  conditions  on  their  part."  It 
makes  no  reference  to  stipulation  in  contract 
that  payment  was  to  be  made  out  of  subscription 
and  tax  mentioned.   Id.   CL  11-550. 

X.  Breach  of  Gtntnet. 

6956.  Pleading.  Certainty.  A  contracted 
to  furnish  B  "our  tobacco  as  per  statement  be- 
low."  (Then  follows  a  lut  of  dght  different 


kinds  or  brands  of  tobacco,  with  price  of  each.) 
B  sought  to  recover  damages  for  breach  of  con- 
tract, and  allied  that  he  had  demanded  "divers 
quantities  of  said  tobacco  so  contracted  for," 
and  "  according  to  the  terms  of  said  agreement." 
Held;  pleading  was  bad,  asheshonld  have  speci- 
fied the  particular  kind  and  quantity  required. 
Morm  V.  Staie,  47-503,  74. 

6957.  Pleading.  Declaration  in  assnmi^it 
stated  that  plaintiff  had  bought  of  defendant  all 
fat  hogs  which  defendant  then  had,  supposed  to 
be  about  530,  at  $3.12)  per  cwt.,  to  be  aelivered, 
etc. ;  but  that  had  not  been  delivered,  etc. 
Held;  declaration  bad,  for  not  averring  some  par- 
ticular number  of  hogs,  with  their  weiglit,  which 
defendant  had  when  contract  was  made.  MeCkm- 
neU  V.  Baker,  4  Blf.  325,  '37. 

6958.  Performance  impMslble.  In  Novem- 
ber, '64,  A  delivered  to  B  a  certain  number  of 
sheep,  on  a  written  contract  that  B  should  give 
annually  one  and  a  half  pounds  of  wool  per 
head,  sheared  from  aaid  aheep,  and  deliver  same 
by  15th  day  oi  June,  and  on  or  before  the  1st 
of  Julv,  *68,  to  pav  $1.50  per  head  for  the  sheep, 
or,  if  he  paid  said  sum  between  delivery  of  an- 
nual amount  of  wool  and  the  Ist  day  of  July 
following  of  any  year,  then  the  agreement  was 
to  be  void.  There  was  a  further  stipulation 
that  if  annual  amount  of  wool  was  not  deliv- 
ered, principal  sum,  as  well  as  wool,  should  be 
due,  at  end  of  year,  and  that  B  should  pay 
above  amount  of  wool  yearly  until  contract  was 
fulfilled.  A  part  died  before  shearing  season  in 
'65  ;  residue  died  before  same  season  in  '66.  July 
24,  '67,  A  brought  action  for  breach  of  contract 
in  failure  to  deliver   wool.    Held;  property 

gassed  by  delivery  to  B,  and  it  was  at  nis  risk. 
>  was  liable  forvalue  of  sheep.   Siaith  v.  DaUta, 
85-265,  '71. 

6950.  Necessity.  A,  who  was  a  contraetor 
with  U.  S.  to  carry  a  tri-weeldy  mail  between 
certain  points,  employed  B  to  carry  mails  for 
him  at  a  stipulated  price  for  a  term  of  years. 
Contract  stipulated  that  if  A  should  be  removed 
as  contractor  before  expiration  of  term,  the  con- 
tract should  be  discharged ;  and  B,  on  his  part, 
agreed  that  if  service  should  be  either  increased 
or  decreased,  his  compensation  should  be  in- 
creased or  decreased  in  like  proportion.  Gov- 
ernment changed  service  to  a  daily  one,  and 
price  being  too  low,  A  refused  to  take  contract, 
and  was  dischai^ed.  Held;  agreement  between 
A  and  B  did  not  require  former  to  make  any 
new  contract  with  government,  and  that  he  in- 
curred no  liability  to  B  by  refusing  to  do  80. 
WingaU  V.  MeNamar,  2^-481,  '67. 

6960.  An  agreement  to  forbear  to  sue  on  an 
oblieatioo  for  a  limited  time  after  maturity,  can 
not  be  pleaded  as  a  release,  or  a  bar  to  an  action 
on  such  obligation  within  time  limited  ;  but  de- 
fendant may  sue  for  a  breach  of  the  agreement. 
Inm»  V.  Woodfia,  82^,  '69. 

6961.  A  assigned  to  B  two  notes  on  C;  in 
consideration  of  which  B  executed  to  A  his  two 
notes.  Cotemporaneously  with  this  transaction, 
a  written  agreement  was  entered  into  between 
parties,  by  which  B  undertook  not  to  enforce 
collection  of  Cs  notes  until  notes  given  by  him 
to  A  should  be  demanded  in  writing ;  and  A 
bound  himself  not  to  transfer  B's  notes.  Snitby 
B,  alleging;  that  A  had  transfered  bis  notes; 
thatCwBs  insolvent,  and  his  notes  worthless;  and 
he  had  made  no  effort  to  collect  the  same ;  offer 
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to  surrender  notes  of  C  to  A,  and  prayer  that  his 
(B's)  notes  mieht  be  surrendered  and  cancelled. 
JTeld;  notes  of  B  were  based  upon  a  good  con- 
sideration ;  and  that  agreement  oetween  parties 
did  not  make  liability  of  B  to  pay^  his  notes  de- 
pendent upon  hisenfurcing  collection  of  notes  of 
C.  Held;  if  either  part^  had  violated  agree- 
ment an  action  would  he,  by  other,  to  recover 
whatever  damages  he  may  have  sustained ;  but 
such  breach  does  not  effect  right  of  other  party 
to  notes  given  or  transferred  to  him.  Heli;  A 
could  legally  transfer  notes  of  B,  and  agreement 
could  not  affect  validity  of  transfer.  Morton  v. 
Noble,  16-608,  '60. 

6902.  Complaint  alle^;  plaintiff's  land 
about  to  be  sold  on  execution;  thatheapplied  for 
a  loan  of  money  to  defendant  who  agreed  that  if 
heshould  be  allowed  to  bid  it  in  and  receivecer- 
tificate  of  purchase  as  security  until  land  be  sold 
and  he  reimburaed ;  that »  year  after,  title  passed 
to  defendant  by  sheriff's  deed,  he  still  acknowl- 
edging contract  and  allowing  plaintiff  to  retain 
possession ;  that  a  purchaser  paid  a  satisfactory 
sum  in  money,  mort^ges  and  notes ;  that  plain- 
tiff and  his  wife  qiiit-clnimed  at  request  of  de- 
fendant, who  agreed  to  pay  them  purcnaae  money 
after  deducting  amount  due  him ;  that  defendant 
converted  whole  to  his  use.  Jury  with  general 
verdict  for  plaintiff,  found  specially,  that  de- 
fendant had  received  in  cash,  a  less  amount  than 
his  debt;  that  he  had  signed  an  agreement  with 
third  parties  to  buy  land  at  sale  for  plaintiff; 
that  he  had  made  said  parol  agreement  with 
plaintiff.  Held;  general  and  special  verdict  were 
not  contradictory,  and  that  defendant  was  liable. 
Sout  V.  Woods,  e7-819,  '79. 

6968.  Breach.  UabUltjr  of  flrm  to  |»r(- 
ner.  A  and  B  were  partners  in  banking  business. 
It  was  necessary  for  them  to  deposit  collateral 
security  in  New  York  City  for  over-drafts.  .A 
owned  bonds  and,  without  compensation,  agreed 
to  let  firm  use  them  for  such  purpose.  Bonds 
were  sent  to  New  York,  and  arm  agreed  that 
they  should  "  be  retamed,  or  accoanted  for,  to 
the  "  said  A.  While  on  deposit  in  bank  in  New 
York  for  said  purpose,  bonds  were  stolen.  At 
time  of  loss  A  and  B  had  not  overdrawn  their 
account.  Hekt;  firm  of  A  and  B  is  liable  to  A 
for  loss.   Archer  v.  Walker,  88-472,  '72. 

6964.  C  purchased  of  N  two  horses  for  $300, 
which  he  paid  for  by  transfer  toNofanote  on  P, 
a  note  on  G  D  N  &  Bro.,  and  a  note  on  K  &  B. 
On  the  same  day  N  purchased  of  N  &  B  an- 
other pair  of  horses,  in  payment  of  which  be  sur- 
rendered to  them  notes  against  them,  received 
from  C,  which  were  then  destroyed ;  note  of  P 
being  charged  to  him  in  his  account  with  N  & 
B.  N  &  B  became  bankrupt,  and  it  was  ques- 
tionable whetlier  sale  by  them  to  N  was  valid, 
so  X,C  and  NAB  agreed  that  both  sales  should 
be  rescinded;  that  N  should  have  the  horses  back 
he  sold  to  C  and  should  give  up  to  the  assignee 
of  N &  Bpair  of  horses  he  purchased  of  nrm, 
and  that  C  should  file  a  claim  against  bankrupt 
estates  for  claims  he  had  transferred  to  N.  A 
member  of  said  firm,  promising  to  see  claims 
paid.  C  redelivered  to  N,  and  N  to  firm.  C  de- 
manded the  return  of  horses  so  redelivered,  or 
note  of  N,  or  a  note  of  member  of  firm  who 

Sromised  to  pay  claim  ;  upon  refusal  be  took  the 
otses  by  force.  N  brought  action  in  replevin. 
Hdd;  action  could  not  be  maintained.  Notes 
were  destroyed.  But,  under  contract,  they  were 
not  to  be  returned,  and  C  was  to  prove  their 


amount  against  bankrupt  estates.  Rescission 
was  complete.    Na»h  v.  Cayxoood,  89-457,  '72. 

6965.  Indemnttr.  Contract  by  B  with  A, 
"in  penalty  of  five  hundred  dollars, tO  remove 
the  mortgage  from  the  lot  on  Noble  street,  In- 
dianapolis, this  day  conveyed  to  "  A,  "  within 
three  months  from  this  date."  B  had  conveyed 
the  same  to  A  with  warranty.  In  an  action 
thereon  by  A,  the  complaint  ail^;ed  that  B  had 
failed  to  remove  the  mortgage  on  the  said  prop- 
erty, although  more  than  three  months  had 
elapsed,"  etc.  Hdd ;  complaint  good  on  demoi- 
rer.  Mortgagee  need  not  be  made  a  party  de- 
fendant.  ScSk^  v.  FaUcn,  89-275,  72. 

6966.  Payment  of  the  mortgage  or  an  erie- 
tion  need  not  be  averred.  The  action  was  not 
on  the  warranty  in  a  deed  from  B  to  A.  Id. 

0967.  A  and  wife  executed  a  mort«age  to  B, 
to  secure  performance  of  a  contract  by  A  "to 
pay"  a  mortgage  executed  by  him  to  C,  on  a  lot 
Bold  to  B.  A  miled  to  pay  said  mortgage  soA 
B  brought  suit  to  foreclose  mortgage  to  hioL 
Held  ;  complaint  need  not  aver  payment  of  mort- 
gage to  C  by  B,  or  an  eviction.  Bdd;  C  was  a 
proper  but  not  a  necessary  party.  Hdd;  amount 
of  aamages  will  be  amount  A  promised  to  pay 
B.  Jo&naon  v.  Bi'iUon,  28-105,  '64 ;  ( TaU  v.  Boee, 
9-13, '57;  Schooleyv.Stomxs,  4-130'^,  overruled.) 

6968.  Mortgage  bv  A  and  wile  to  B,  tosecore 
a  bond  by  A  to  B,  In  which  A  "  assumed  and 

raranteed  the  payment  of"  notes  executed  by 
to  C.  A  failed  to  pay  notes  to  C.  Action  by 
B  on  mortgage  to  him.  Held;  complaint  need 
not  show  that  damage  had  accrued  to  B  by  foil- 
ure.    Kirk  v.  It  W.  OatHgki  Co.,  18-66,  '59. 

6969.  Bond  in  effect  was  an  original  uod^ 
taking  to  pay  the  amount  of  notes  to  R  or  for 
his  benefit,  to  a  Id,  Cf.  jtferrtU  v.  fTefls,  1»-171, 
'62. 

6970.  Indemnity.  Breach.  At  request  of 
B,  A  borrowed  money  of  C,  and  gave  him  his 
notes.  A  loaned  money  to  B,  and  B  gave  to  him 
his  notes  therefor.  Held;  notes  from  B  to  A  wen 
not  an  indemnity,  and  that  A  could  recover  oo 
notes  against  B  without  having  paid  G  money 
borrowed  of  him.    Yancy  v.  Teter,  89-305,  72. 

6971.  Breach)  Loss  hj  Are.  A  sold  a  bouse 
and  lot  to  trustees  of  a  church,  in  JanuatTi  '67, 
reserving  right  of  possession  and  use  until  March, 
'67.  In  February,  '67,  trustees  sold  to  B,  subject 
to  right  of  A  to  occupy  and  use  same  until 
March  1,  '67.  A  and  one  of  trustees  executed  to 
B  an  agreement  to  secure  to  him  delivery 
buildings  in  as  good  condition  as  they  then  were 
in  at  time  designated.  This  agreement  was  ex- 
ecuted contemporaneously  with  sale  to  6,  and 
purchase  by  B  was  consideration  for  contract 
with  B.  Bnildings,  before  March  1,  were  de- 
stroyed by  fire.  Action  by  B,  arainst  A  and 
trustee,  to  recover  forsuch  loss.  Held;  contract 
was  for  delivery  in  same  "good  condition." 
Held;  A  and  his  co-maker  were  liable  for  kw. 
though  without  their  fault.  Hdd/  evidence  not 
admissible  to  show  contract  was  intended  to  ap- 
ply only  to  peaceable  delivery,  and  not  to  safe^ 
of  building.    Ooddard  v.  Seboui,  40-114,  '72. 

6972.  Forfeiture.  Remedy.  A  contract  of 
sale  of  land  provided  "  that  if  default  should  be 
made  in  fuliilling  any  part  of  the  contract  oo 
the  part  of  the  purchaser,  the  seller  might  r^ro 
the  contract  as  forfeited,  and  resell  uie  land. 
Held  ;  forfeiture  of  contract  did  not  exemj)t  sel- 
ler, if  he  enforced  forfeiture,  from  accounting  to 
purchaser  for  payments  made,  over  and  above 
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-dftmagea  aecniing  from  breach  of  agreement,  to 
fieller.    GiUinih  v.  OreueO,  18-484,  '59. 

697S.  Sale.  Breach.  Remedy.  A  sold  to  B 
by  execntory  contract,  certain  real  estate,  for 
which  B  was  to  pay  $2,000.  Before  payment  was 
to  be  made  and  deed  executed,  B  notifled  A  in 
writiiy^  he  woold  not  perform  the  contract.  Suit 
bjr  A  for  damages,  add;  it  was  not  competent 
for  B  to  prove  that  other  persons  had  ofl'ered  to 
purchase  land  soon  after  he  had  declined  tak- 
ing it,  at  flame  price  he  was  to  pay.  Held;  had 
A  proceeded  for  a  specific  performance,  amount 
of  His  recovery  must  have  oeen  purchase-money 
and  interest,  to  be  enforced,  first,  b^  a  sale  of  the 
land  and  second,  by  execution  against  B  for  bal- 
ance^   LewU  V.  Lee,  1&-499,  '60. 

6974.  AamuBptloB  of  lien.  A  exchanged 
lands  with  B.  On  lands  of  each,  taxes  were  in 
arrears.  As  part  of  consideration  of  trade,  each 
agreed  to  pay  taxes  doe  on  property  by  him 
Cixeluui^ed.  A  performed  his  part.  B  did  not, 
and  A  by  reason  thereof,  to  save  property  pur- 
'Cfaased  b^  liim  from  a  tax  sale,  paid  said  taxes 
and  ioBtituted  suit  therefor  against  B.  Held; 
agreement  was  not  within  statute  of  frauds  and 
action  could  be  sustained.  HeAI/  real  consider- 
ation can  be  inquired  into*  Headriek  v.  WweheirL 
57-129,  77. 

ft97S.  A  city,  by  its  ordinance,  permitted  a 
railroad  company  to  lay  its  track  on  and  use  its 
streets,  upon  terms  and  conditions  that  "where 
tlie  grade  of  said  road  shall  be  higher  than  such 
street,  *  *  *  the  company  shall  fill  up  on  each 
side  of  their  said  road,  to  lonn  a  convenient  pas- 
sage over  the  same."  Company  took  possession 
of  and  used  a  street.  Gnide  of  its  road  was 
higher  than  street;  but  company  failed  to  "  fill 
up"  as  stipulated  in  ordinance.  City  itself  caused 
street  to  be  so  filled  up,  and  brought  action  against 
«ompany  to  recover  expense.  Held;  company 
was  liable.  Held;  no  defense  to  show  that  street 
was  unimproved  when  taken  possession  of,  nor 
to  show  that  street  was  in  as  good  condition  for 
tMBsa^  after  construction  of  road  as  before. 
QDestion  was  one  of  breach  of  contract.  7.  <£  C. 
A  Co.  V.  CUy  LawnneebuTg,  84-304,  '70. 

6978.  Remedy.  Suit  instituted  February  27, 
'54,  by  A  against  B,  on  a  contract  under  seal, 
dated  January  1,  '53,  whereby  B  agreed  to  clear 
A  certain  piece  of  land  and  cultivate  same  for  a 
term  of  two  years,  from  March  1,  '53,  etc.;  to 
keep  fences  in  good  repair,  and  ten  rails  high 
anci  to  make  a  certain  new  fence.  As  consider- 
ation for  this,  B  was  to  have  timber  and  crops. 
It  was  agreed  that  contract  should  be  strictly 
complied  with,  and  that  either  party  failing  to 
80  comply,  should  forfeit  his  rights  under  it,  and 
pay  damages.  Complaint  alleged  three  breaches. 
(1)  That  defendant  did  not,  on  or  before  March 
1,  'S3,  clear  off  the  timber;  (2)  That  he  failed 
to  cultivate  land  from  March  1,  '53,  and  it  still 
remains  uncleared  and  uucultivated;  (3)  That 
he  has  failed  to  keep  fences  in  good  repair,  etc., 
and  that  now  they  are  broken  down,  etc.  De- 
murrer, on  ground  that  action  was  prematurely 
brought,  sustained.  Held;  defendant  stipulated 
to  clear  land  by  March  1,  '53,  and  cultivate  it 
within  that  year;  and  having  failed  to  do  so,  he 
is  liable  to  pay  dama^,  though  two  yeais  have 
not  elapsed.  Held;  in  principle,  this  case  is 
analagons  to  a  suit  to  recover  an  installment 
-  due  on  a  note,  some  of  which  are  not  yet  due. 
loafer  v.  NiehoU,  8-260,  *S6. 

6977a  Complaint  on  a  parol  contract  for  mak- 


ing brick  at  a  certain  price,  and  for  putting  and 
laying  said  brick  in  a  wall  for  a  certain  other 
additional  price.  Breach  complained  of  was 
failure  to  pay  a  balance  due  for  making  brick, 
and  a  refusal  to  allow  brick  to  be  laid  in  walls. 
Answer  admitted  contract  to  make  brick,  but 
allied  payment,  and  claimed  damage  on  ac- 
count ol  bad  quality  of  the  brick.  Held;  as 
answer  showed  an  acceptance  of  brick,  it  was 
bad,  as  defendant  thereby  was  made  liable  for 
their  reasonable  value.  It  was  not  alleged  that 
inferiority  of  brick  was  not  known  to  him  when 
he  accepted  them,  nor  that  any  fraud  was  prac- 
ticed on  him.    Hadley  v.  Praiker,  64-137,  '78. 

6978.  ContlndoiupaBsagreonsIeepfngcars. 
Plaintiff  purchased  of  sleeping  car  company  a 
ticket  purporting  to  entitle  him  to  a  continuous 
passage  from  I.  to  N.  in  a  certain  sleeping  ear 
and  in  a  certain  berth.  Before  reaching  N.  such 
car  was  removed  from  train  by  defendant,  and 
a  different  berth  in  another  car  oflered  to  plaint- 
iff, which  he  refused.  Action  against  said  com- 
pany for  breach  of  contract.  Held;  plaintiff 
was  entitled  to  continuous  passage  in  such  b«th 
and  on  such  car,  and  defendant  had  committed 
breach  of  contract.  Pullman,  eic,  Oar  Co.  v.  Tay- 
lor, 66-153,  '79. 

6979.  Partnership.  Suit  for  damages  for 
breach  of  contract.  Uomplaint  alleged  that  by 
contract,  defendant  was  to  furnish  building, 
machinery,  power  and  capital,  make  sales  of 
manufactured  article,  ana  collect  payment; 
plaintiff  was  to  furnish  all  labor,  and  bny  raw 
material  at  specified  pricey  and  recieve  a  certain 
portion  of  net  profits.  Contract  to  run  between 
certain  dates.  Alleged  breaches  were  a  refusal 
and  failure  on  part  of  defendant,  to  furnish 
necessaiy  power,  machinery,  building  and  cap- 
ital, giving  particulars,  though  plaintiff  had  per- 
formed and  was  still  ready  to  perform  hispart 
of  contract,  whereby  damages  ensued.  Sdd; 
good.  Held;  plaintiff  had  no  lien  on  prc^ts  as 
against  creditors  of  defendant,  and  was  not  a 
partner.    Boyee  v.  Brady,  61-43%  '78. 

6980.  It  was  proper  for  defendant  to  intro- 
duce evidence  to  prove  value  of  manufactured 
article,  at  place  manufactured,  during  time  of 
contract,  to  ascertain  net  profits.  Id, 

6981.  If,  by  an  agreement  between  two  per- 
sons, one  agrees  to  furnish  a  specified  sum  of 
money  to  carry  on  a  certain  businen,  and  after- 
ward fails  to  furnish  monev,  he  is  liable  to  oth- 
er  at  law  for  such  breach  of  contract.  EQiaony. 
Chapman,  7  Blf.  224,  '44. 

6982.  Defense.  In  action  for  breach  of  con- 
tract against  sleeping  car  company,  by  pur* 
chaser  of  ticket  for  continuous  passage  from  Q. 
to  N.,  in  certain  berth  and  car,  defendant  an- 
swered, admitting  it  had  removed  such  car  from 
train  before  reaching  N.,  but  allwing  that  de- 
fendant had  simply  furnished  such  car  to  rail* 
road  companies  for  a  certain  rent,  and  that  rail- 
road companies  were  entitled  to  compensation 
for  carrying  passengers,  while  defendant  was 
only  entitled  to  compensation  for  sleeping  and 
sitting  accommodations  provided  in  its  cars. 
Held;  insufGcient  on  demurrer.  PaSman,  tile.,Cb. 
V.  Ihylor,  65-153, '79. 

6988.  Several  breadies.  A  contract  between 
A  and  B  was  made  for  services  of  A  for  s  cer- 
tain period,  for  a  certain  consideration  per  quar- 
ter. S  rescinded  and  abandoned  contract.  A  ob- 
tained a  judgment  against  B  for  salary  for  first 
quarter.   Held;  this  no  adjudication ;  no  bar  to 
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fntnre  actions  on  same  contract.  Bd.  Corn's 
Tim.  Co.  V.  EvereO,  51-543,  '75. 

6984.  Since  adoption  of  code  of  1852,  in  a 
suit  for  a  breach  of  a  written  contract,  a  mis- 
take in  instrument  may  be  corrected.  Rhode  v. 
Oreen,  26-83,  *66 ;  Monroe  y.  SheUtm,  86-302, 
'71. 

6985*  To  entitle  a  plaintiff  to  have  a  mis- 
take in  reducing  terms  of  a  contract  to  writing 
corrected,  it  is  not  necessary  that  he  should  al- 
lege and  prove  that  the  mistake  was  such  as  he 
Gouid  not  have  obtained  a  knowledge  of  by  rea- 
sonable diligence  when  he  was  pat  on  inquiry. 
Monroe  T.  l^dton,  supra. 

XI.  Buiiages.  Breach  of  Contract. 

6986.  Bemedy.  An  action  to  recorer  dam- 
ages for  breach  of  a  contract,  alleged  to  have 
been  fully  performed  by  plaintiff,  is  quite  dif- 
ferent from  one  "  to  reeorer  back  the  con- 
sideration paid,  because  contract  had  been  mu- 
tually rescinded,"  and  different  rules  of  law  ap- 
plied.   Child  V.  Swain,  69-230,  '79. 

6987.  Where  a  party  to  a  contract  treats  it 
as  unrescinded,  in  a  suit  for  its  breach,  he  must 
set  out  instrument,  or  a  copy,  as  foundation  of 
his  action.   Baleav.  Weddle,  14-349,  '60. 

6988.  Indemnity.  Bamages.  When  a  writ- 
ten instrument  deviates  least  from  a  simple  con- 
tract to  indemnify  a^inst  damage,  even  where 
indemnity  is  sole  object  of  contract,  and  where, 
in  consequence  of  primary  liability  of  other 
persons,  actual  loss  may  be  sustained,  measure 
of  damages  is  actual  compensation  for  probable 
loss.    Devol  V.  MeliUoth,  28-529,  '64. 

6989.  Where  newspaper  fail  to  print  notice 
of  plaintiffs  intention  to  apply  for  a  liquor 
license,  a  cause  of  action  would  entitle  him  to 
more  than  nominal  damages,  at  least  amount 
paid  to  publish  notice.  Three  dollars  and  fifty 
cents  does  not  bring  cause  under  rule,  de  minimia 
non  emrat  Ifx.  Rendering  useless  of  plaintiff's 
business  property  should  be  considered  in  esti- 
mating damages,  but  not  mere  speculative  profit. 
QUm  T.  Qarber,  55-336,  '76. 

6990.  In  an  action  npon  a  note  payable  In 
wagon- work,"  it  is  not  necessary  to  aver  that 

plaintiff  had  desiimated  the  kind  of  wagon-work 
to  be  received.  Terra  "  wagon-work,'  as  used 
in  such  a  note,  unexplained  by  circumstances  or 
otherwise,  evidently  do  not  mean  labor  merely 
bat  wagons,  or  perhaps,  parts  of  wagons,  either 
complete  or  incomplete,  including  both  ma- 
terials and  labor  bestowed  upon  them.  No  de- 
mand is  necessary  before  suit  upon  such  a  note, 
time  of  payment  being  fixed  by  note.  If  payee, 
or  holder  of  such  a  note,  had  right  of  designating 
what  particular  kind  of  wagon-work  he  would 
require,  and  failed  to  do  so  before  its  maturity, 
he  thereby  waived  his  right,  and  right  of  desig- 
nation then  devolved  upon  maker,  whose  duty 
it  was  to  exercise  that  right  and  make  tender  of 
property,  or  he  would  become  liable  to  pay 
amount  in  money,  johmaon  t.  Se^moar,  19-2^ 
'62. 

6991.  A  contracted  to  saw  into  lumber  for  B, 
at  a  stipulated  price :  a  certain  number  of  Iocs 
to  be  furnished  b^  B  at  A's  saw-  mill.  Hdi; 
in  a  snit  by  A  against  B  for  failure  of  latter  to 
deliver  a  portion  of  logs  as  agreed,  that  fact  that 
plaintiff  sold  his  saw-mill  after  he  had  been  no- 
tified by  defendant  that  latter  would  pay  for  no 
more  sawing  and  deliver  no  more  logs,  or  that 


plaintiff  made  a  sub-contract  with  a  third  pexeon..' 
to  saw  logs  that  might  be  delivered,  could  not 
affect  right  of  recovery  or  the  measure  of  dam- 
ages.  Dunn  V.  JbAnton,  88-5^  '70. 

6992.  Where  work  Is  done  nnder  a  speeial 
contract}  with  some  alterations  made  by  con- 
sent of  parties,  contract  price  should  govern,  so 
far  as  work  is  done  under  special  contracL  Gar-  - 
t«r  V.  Davhen^xick,  22-238,  '64. 

6998.  Wages.  Breach.  Evidence  is  admis- 
sible in  defense  to  an  action  for  breach  of  con- 
tract for  wages,  to  show  that  plaintiff,  after 
breach  of  contract  by  defendant,  could  have  had. 
employment  and  compensation  elsewhere,  to  mit- 
igate damages.  OwtMe  Piialing  CbnuNUW  t. 
Morx,  60-163,  '77. 

6994.  Contract  to  convey.  Remedy.  A  con- 
tracted to  have  conveyed  to  B  certain  real  estate. 
Bpr  the  acts  of  A,  he  rendered  performance  on 
his  part  impossible.  Held;  though  Bcould  have 
had  a  specific  performance  of  contract  against 
A  and  his  confederates,  he  could  proceed  against 
A  for  damages.  Saodgramv.SaodaroaBJt^^k,^^. 

6995.  Breach  of.  Llqaldated  Damages.. 
When  a  covenant  is  for  autaining  from  doing 
certain  acts,  which  are  not  measurable  bv  any 
exact  pecuniary  standard,  and  it  is  ag;reea  that 
covenantor  shall  pay  a  stipulated  sum  for  a  vio- 
olation  of  covenants,  such  sum  shall  be  stipu- 
lated liquidated  damages,  and  not  a  penalty. 
Sliidebakerv.  IKAite,  81-2H, '69.  As  a  covenant 
not  to  engage  in  a  certain  business  for  a  certain 
time.  iS^ieer  v.  Hoop,  51-365,  '75.  Or  in  a  cer- 
tain territory.   Staaebaker  v.  Wkite,  mpra. 

6996.  Special  dam^e.  Pleading.  Id  suck 
case  it  is  not  necesiiary  to  allege  or  prove  to  what 
extent  or  how  plaintiff  was  damaged.  Spieer  v. 
Hoop,  mpra. 

6997.  Breach  of.  Damages.  A  railroad 
company  contracted  to  erect  fences  on  each  side 
of  its  railroad  through  land  of  plaintiff,  and  to 
make  cattle  guards  and  form  crossings.  Com- 
pany failed  to  perform  its  agreement.  Hridr 
company  was  liaole  tocostsof  constructiagsncb 
fences,  eto.  Held ;  plaintiff  need  not  have  con- 
structed same  before  bringing  suit  L.  0:8. 
R.  Go.  V.  Wray,  52-578,  '76.  If  plaintiff  had 
constructed  same  before  suit,  measure  of  dam- 
ages would  have  been  same.  X  C  B.  Cb.  T.- 
Moore,  28-14,  '64. 

6998.  If  company  had  constructed  such  fences^ 
ete.,  but  such  as  were  defective  and  not  suit- 
able to  purpose  intended  by  parties,  plaintiff 
would  be  entitled  to  recover  damages  resulting 
from  such  defect,  and  nothing  more.  I.C.R.O>. 
V.  Moore,  fmpra. 

6999.  When  a  contract  for  sale  of  chattels  is  - 
broken,  damage  is  not  full  price  of  goods  sought 
to  be  sold,  but  that  sustained  in  consequence  of 
failure  to  comply  with  contract.   Dviman  v. 
Stwdebaker.h^-M,  *75. 

7000.  Dam^res  on  breach  of  contract,  it 
seems,  includes  interest  in  addition  to  the  dam- 
ages, where  money  has  been  vexatiously  with- 
held. Rogen  v.  West,  9-400,  '67.  Whether  it 
should  be  allowed  in  such  case,  is  a  question  for 
jury;  and  S.  C.  will  not  interfere  with  thdr- 
venlict,  unless  clearly  wrong.  Id. 

7001.  Contractor  sale.  Breach.  Damages 
for  breach  of  contract  to  purchase,  by  a  refusal 
to  accept,  is  difference  between  value  of  property 
at  time  of  refusal  and  price  agreed  on.  P.  C.S 
Si.  L.B.CO.  V.  Beat,  50-303,^75.  Cf.  Gmliruf  r. 
JHeaeU,  12-118,  '59 ;  Beard  v.  Sloans  88-128,  71 
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Vm  Vhel  v.  AM,  1  Blf.  80,  '26;  Arfo-T.  2ht- 

7002.  A  contracted  to  cut  and  sell  to  B.  B. 
company,  wood,  and  pile  it  ap  b;'  track,  and 
companT  agreed  to  measure  and  receive  it.  Com* 
panj  reiuswi  to  accept,  and  while  thus  piled  it 
was  destroyed  by  6re.  Held;  A  could  not  re- 
cover value  of  the  wood,  but  only  damages  for 
breach  of  contract.    Id.  CI.  60-303. 

7003.  Contract  of  sale.  Where  personal 
property  is  sold  and  delivered  under  a  contract, 
at  an  agreed  price,  payment  to  be  made  by  a 
promissory  note,  which  vendee  refused  to  give, 
and  an  action  on  an  account  for  value  of  goods 
is  brought,  evidence  of  agreed  price  under  con- 
tract is  admissible,  and  not  of  their  value. 
Agreed  price  measures  damage.  Bickaetl  T.  Muek, 
58-354,  77. 

7004.  Breach.  Measure  of  damages.  Ac- 
tion on  a  note  promising  to  pay  $400  in  certain 
railroad  scrip.  Held;  incase  of  failure  to  pay 
in  said  scrip,  measure  of  damages  was  maniet 
value  of  scrip  at  time  note  became  due.  Jhnta 
T.  Marghali,  10-^,  '67.  Also,  in  an  action  on  a 
due  bill  for  $30  of  canal  moncj.  Cb&imfrta  v. 
jlim»,ft-184^'64. 

7006.  Also,  on  a  note  ^;rable  "  in  U.  S.  bank 
■ot«S  or  its  branches.'*  Wilsoa  v.  Hickaon,  1  Blf. 
230, '22.  Also,  when  payable  "  in  notes  on  bank 
of  Kentucky."  Osborne  v.  FvUm,  1  Blf.  233,  '22. 
Also,  when  payable  "  in  current  bank  paper." 
Ooldrm  V.  mOer,  1  Blf.  296,  '24.  And  when  pay- 
able "  in  land-office  money."  Hedga  v.  Gray,  I 
Blf.  217,  '22.  Also,  in  Indiana  scrip."  PwreOl 
r.  2Wa  7  Blf.  306,  '44. 

7006.  Measiire  of  da»^es.  Action  on  a 
contract  to  "on  or  before  the  Ist  day  of  April 
next,  •   •  •   to  assign  over  and  indorse  to  • 

•  •  $900  in  cash  notes,  •  •  •  on  good 
solvent  men,  •  •  •  and  then  due."  Held; 
measure  of  damages  was  not  sum  expressed  on 
face  of  written  instrument,  but  value  of  notes 
as  fonnd  by  a  jury.  WHltams  v.  Jbno,  12-661, 
*59j  iW  V.  Spader,  18-468,  '69. 

7007.  Stlj^aiation  as  to  measnre  of  dam- 

aires.  Parties,  in  making  a  snbscription  or  a 
contribution  to  a  street  railway  company,  to  as- 
sist in  construction  of  road,  have  right  and  power 
to  make  a  stipulation  that  if  road  shall  cease  to 
be  operated,  and  cars  run,  in  manner  provided 
in  a  certain  agreement,  that  subscriber  shall  be 
entitled  to  recover  from  company  amount  paid 
as  a  donation,  with  interest  from  date  of  ceas- 
ing to  operate  road.  Oram  Hili  R.  Co.  v.  Arm- 
ttrtmg,  80-418,  '72. 

7008.  Action  on  a  contract,  which  defendant 
had  the  ri^ht  to  declare  at  an  end,  after  p;iviog 
the  plaintiff  "one  month's  notice  in  writing,  of 
snch  fact."  Held;  it  was  not  error  to  instruct 
as  follows:  If  such  contract  was  annulled  with- 
out snch  notion  plaintiff  is  entitled  to  snch 
damages  as  necessarily  resulted  from  breach, 
which  may  be  for  snch  loss  as  plaintiff  actually 
suffered  by  being  thrown  out  of  employment, 
daring  time,  or  any  part  thereof,  he  was  em- 
^oyed  under  contract  CXiy  ImPpoHt  r.  Bfy,  99- 

7*009.  Measnre  of.  Action  on  a  contract  for 
$126,  with  interest,  rayable  12  months  after  date, 
in  merchantable  whisky,  to  be  delivered  at  *  * 

*  at  the  cash  market  price.  Held;  on  defaalt, 
plaintiff  was  entitled  to  at  least  a  judgment  for 
principal  and  interest  of  obligation  witiiont  in- 


tervention of  a  jury.  JEf««{er  T.  Jfoore,  1  Blf.  342f. 
'26.  Cf.«4~220. 

7010.  Practlee.  Measnre  of.  A  statute  an- 
thorised  re-location  of  a  seat  of  justice  in  a' 
county  and  gave  owners  of  lots  in  old  town,  af- 
ter re-location,  on  their  complying  with  certain 
conditions,  a  right  to  a  conveyance  by  county 
agent,  of  certain  lots  in  new  town  in  exchange- 
for  theirs  in  old  town.  County  acc^ted  statute 
and  seat  of  justice  was  removed.  Ibid;  owners' 
of  a  lot  in  old  town,  having  performed  condi- 
tions prescribed  by  statute,  and  demanded  of 
county  a^nt  a  conveyance  for  proper  lot  in  new 
town,  might,  on  title  being  refused,  maintain- 
an  action  of  assumpsit  against  board  of  justices 
for  a  breach  of  their  contract,  implied  fronv 
county's  acceptance  of  statute.  Held;  if  facts,, 
showing  cause  of  action,  were  correctiy  set  out,, 
declaration  could  not  he  objected  to  on  general 
demurrer  because  of  its  improper  conclusion 
that  plaintiff  ought  to  recover  value  of  lot  in 
new  town.  Hdd;  valueof  lot  in  old  town,  at  a. 
reasonable  time  before  passage  of  statute  for  re- 
location, with  interest  from  time  lot  in  old  town- 
was  relinquished  to  county,  was,  in  thiscase^ 
measure  of  damages.  BbukaeU  v.  Board  tj^Jw- 
tiut  t4  Laarenee  Omattv,  2  Blf.  143,  '28. 

7011.  Special  asa  general.  Complaint  to* 
recover  damages  for  breach  of  contract  to  sow 
wheat  on  certain  land,  in  consideration  of  one- 
third  crop,  "whereby  the  plaintiff  has  been  dam- 
aged in  the  loss  of  his  crop  of  wheat,"  etc.  Plaint- 
iff had  commenced  to  sow  wheat,  but  defendant 
refused  to  continue  performance  of  contract. 
Hdd;  plaintiff  entitled  to  no  special  damages^ 
and  could  recover  only  value  of  work  done  by' 
him,  in  part  performance  of  contract,  as  com- 
plaint alleged  no  special  damages.  lAndky  v; 
Dtmvs^,  45-246,  '73.    Cf.  64-137. 

7012.  Where  employer,  without  sufficient 
cause,  has  dismissed  servant  before  end  of  term,, 
latter  can  only  recover  value  of  his  services  to- 
dismissal,  and  for  damage  sustained  by  dismis- 
sal.   RiiAs  V.  Yat€S,  6-115,  '64. 

7013.  Damages  fbr  a  breaek  of  a  contract 
to  forbear  action  on  a  debt  can  not  amount  to- 
more  than  amount  to  be  forborne,  with  interest 
and  costs.  Damages  arising  from  a  forced  sale 
of  property  is  too  remote.  I.  A  I.  €L  ft  Oo.  v» 
Sexarce,  28-223,  '64. 

7014.  Measnre  of  Damages  for  breach  of 
covenants  of  warranty,  in'  a  conveyance  and  sale- 
where  there  is  no  fraud,  is  purchase-money  and 
interest.  Wood  v.  BUAin*,  5&-3d2,  '77 ;  BvrUm  v. 
Beeds,  20-87,  '63;  BlaeheeBv.Bd.  JvM.  lytwreneo 
Co.,  2  Blf.  143,  '28  ;  Sheeta  v.  Andrews,  2  Blf.  274, 
'29 ;  Reese  v.  McQuiUdn,  7-450,  '56.  This  is  also 
rule  in  an  action  by  a  vendee  against  vendor  of 
hisvendor.  CWcman  v.  Xyman,  4^-289, '73;  Garfn^ 
V.  Bveklee,  41-528,  '73. 

7015.  Actual  consideration  of  warranty,  tO' 
wit,  purchase-money,  can  be  ascertained  by  parol 
evidence.  Id. 

7016.  Promise  of  provision  in  will.  A  con- 
tracted with  B  that  he  would,  at  his  death, 
leave,  give  and  bequeath  to  latter  a  share  or  in- 
terest in  his  estate  eqiial  in  value  to  any  share- 
or  interest  had  or  received  b^  any  of  his  child- - 
ren,  if  latter  would  enter  his  family  and  live 
with  him  and  family  until  she  was  twentv-one 
years  of  age,  or  married,  or  his  death.  B  per^ 
formed  her  part  of  contract.  A  died,  leaving  his 
estate  to  anotiier.  iTeM;  though  a  specific  per- 
formance of  contract  could  not  he  had,  B  had 


Digitized  by 


Google 


-330 


CONTRACTS  XI,  XII. 


an  action  for  damages.  Held;  the  damages 
would  be  measured  by  amount  promised,  not  by 
value  of  services.  Held;  contract  not  within 

.statute  of  frauds.  /Vo8<  v.  3W,  5ft-390, '76  ;  Lee 
T.  Carter,  52-342,  '76;  Bdlv.  Hevntt,  24-280,  'G5. 

7017.  Construction.  Suit  by  son  against  his 
father's  estate,  after  decease  of  Doth  parents,  for 
articles  furnisiied,  and  upon  a  written  contract 
by  which  bod  had  agreed  with  fiither,  in  consid- 

•eration  of  use  of  latter's  farm  and  personal  prop- 

■  erty,  "to  victual,  clothe,  pay  doctor  bills  and 
keep  house  and  care  for  his  parents  during 
their  lives,  to  pay  taxes  and  make  tenantable  re- 
pairs on  farm ;  "  but  for  permanents  and  better- 
ments." such  as  "  ditching,  fencing,"  etc.,  "  to  be 

5 aid  for  out  of  eSects  of  said  parents  after  ttieir 
ecease;  value  to  be  ascertained  by  two  men, 
disinterested,  one  selected  by  each  of  parties  that 
may  be  present  and  interested."  Held;  under 
this  contract,  plaiDtitT  not  bound  to  furnish  to 
bis  fatlier  whisky  t>r  tobacco;  and  if  he  did  fur- 
nish tliem,  under  circumstances  implying  prom- 
ise to  pay  for  them,  he  should  have  recovered 
therefor.  Held;  a  "  picket  fence"  was  a  perma- 
nent improvement,  under  contract.  Jfeld;  ditch- 
ing was  a  permanent  improvement,  but  plaintiff 
-could  recover  only  what  it  was  worth  and  it  was 
immaterial  whether  in  form  he  charged  for  ditch- 
ing or  for  money  paid  for  it.  Held;  value  of  per- 
manent improvements  should  be  determined  by 
reaaonable  cost  at  time  thev  were  made.  H^; 

■  fsonversations  between  plaintitf  and  one  of  de- 
lendants  concerning  appraisers  of  improvements 

■  could  do  no  harm.  WiMbart  v.  Grow,  7 1-260,  '80. 

7018*  Real  consideration.  Assumpsit  by 
.  an  infant  upon  a  special  contract,  whereby  she 
agreed  to  work  for  defendant  for  a  specified  term, 
and  he  agreed  to  furnish  her  board,  clothing, 

■  etc.,  and  a  cow,  bed,  etc.,  in  consideration. 
Plaintiff  perfonned  her  part,  but  defendant  fait- 

■«d  to  board  her,  or  to  deliver  any  of  property. 
There  was  also  a  common  count  for  work  and 
labor.  Evidence  not  in  record.  Court  instructed 
that  jury  should  take  into  consideration  value 

-  of  such  a  home  as  plaintiff  had  enjoyed  ;  her  op- 
portunity of  acquiring  instruction  in  matters  of 
nouse-keeping,  and  advanta^  to  her  of  a  resi- 
dence in  a  respectable  family,  tfe^/ instruc- 
tions wrong.    Murray  v.  fky,  6-871,  '66. 

7019.  As  a  general  rule,  covenants  for  pei^ 
sonal  service  can  not  be  specificallv  enforced, 

'  either  by  common  law  or  by  statute,  mary  Qark, 
1  Blf.  122,  '21. 

XIL  Parol  and  CoDtemporaneons  Agree- 
meato.  Merger.  Parol  SatlsllutloM. 

7020.  Written  erldenee.  A  written  instru- 
ment, purporting  to  be  contract  between  two 
parties,  though  not  signed  by  one,  may  be  ad- 
mitted in  evidence  against  him  in  connection 
with  parol  evidence  tliat  he  assented  to  it  and 
treated  it  as  contract  between  parties,  to  prove  a 
parol  contract  alleged  to  have  been  made  by 
them.    JVetpfey  v.  i2(wers,  40-9,  '72. 

7031.  Parol  evidence  is  admissible  to  give 
-effect  to  a  written  instrument  by  applying  it  to 
.  subject  matter,  by  proving  circumstances  under 
which  it  was  made,  and  where  there  are  equivocal 

-  expressions  used  in  a  written  instrument  to  show 
in  what  sense  they  were  used.  Mace  v.  Jaekton, 
88-162, '71.   Cf.  Heath  y.Weet,6$-MS,*79. 

7022.  In  suit  on  note  by  payee  against  maker, 
'defendant  allied,  by  way  of  counterKslaim,  that 


note  was  given  for  difference  between  a  sewing 
machine  of  certain  value,  which  he  had  traded 
to  plaintiff,  and  one  received  in  exchange;  that 
at  time  of  trade  and  execution  of  note  plaintiff 
had  agreed  to  put  latter  machine  in  running  oi^ 
der  or  to  give  defendant  another  in  its  place; 
that  such  machine  was  of  no  value,  ana  that 
plaintiff,  although  so  notified  by  defendant  and 
requested  to  repair  same  or  deliver  a  perfect  one, 
had  failed  and  refused  to  do  either.  \V'herefore, 
etc.  Hdd ;  on  motion  in  arrest,  counter-claim 
sufficient.    Howe  Mack.  Cb.  v.  iJc6er,  06-498,  '79. 

702S.  A  written  agreement  can  not  be  con- 
trolled by  setting  up  a  contemporaneoUB  verbal 
underetanding  inconsistent  with  it.  ClodJeUer  v. 
Hulelf,  72-137,  '80;  Ihtrlandv.  PUcaim,  51-426, 
'75  ;  King  v.  Enterprise  Ins.  Co.,  45-43,  '73  ;  Rob- 
ertt  V.  MaOers,  40-461,  '72;  Smith  v.  DaiUtSy  85- 
255,  '71 ;  Meaure  v.  Jeffrey,  8-79,  '56  ;  PrexidaU, 
etc.,  HaiisviUe  University  v.  Hamiltmi,  84-506,  '70; 
French  v.  Tamer,  15-59,  '60;  AUen'V.  Nofnnger, 
18-494,  '59 :  Phrktr  v.  MorUm,  20-89,  '67:  Smtik 
V.  NidioU,  24-199,  '65 ;  C.lJ.A  Ft.  W.B.Co.f. 
Pearce,  SS-Wi,  '67 ;  Symmex  v.  Brmm,  18-318, 
'59;  McClintic  v.  Coyy,  22-170,  '64;  MeKeman 
V.  Mayhew,  21-2ill,  '6:i ;  Snyder  v.  Koons,  20-389, 
'63;  Su-ank  v.  ^'ickois,  20-198,  '63;  MallOt  v. 
Paye,  8-364,  '66;  Clifford  v.  Smith,  4-377,  '53; 
Dcde  V.  Evans,  14-288,  '60;  WoodmU  v.  Oreaier, 
51-539,  '75;  Irwin  v.  Ivers,  7-308,  '65;  Smith  v. 
Stevens,  8-332,  '52 ;  Lett  v.  Iforner,  6  Blf.  296,  '40 ; 
Tidoe  V.  Gmtter,  1  Blf.  353,  "25 :  WdahbiiHa  v. 
Dieixliart,  65-94,  '78 ;  Louden  v.  Birt,  4r-566,  ^53; 
TruUinger  v.  Webb,  8-198,  '51.  This  does  not  ap- 
ply to  a  written  offer  to  make  a  gift.  Sotme  v. 
Marshall,  28-194,  '64. 

7024*  Parol  evidence.  When  instrument  is 
so  equivocally  expressed  as  to  render  it  doubt- 
ful to  what  object  it  refers,  or  evident  that  a 
mistake  has  been  committed  in  description 
premises  granted,  it  is  competent  to  resort  to 
evidence  aliunde^  even  parol  testimony,  for  pur- 
pose of  ascertaining  that  object,  or  of  explaining 
ambiguity.  Harris  v.  The,  4  Blf.  370,  '37.  Cf 
51-126,  445. 

7025.  A  gnbseqnent  verbal  agreement, 
changing  a  previous  written  agreement,  may 
be  valid,  and  may  be  proved  by  parol,  where 
orinnal  contract  miriit  have  beoi.  M^tbee  Y. 
Bowler,  17-167/61. 

7026.  Parties  to  a  vrrltten  contnct  Mt 
under  seal,  may,  after  its  execution,  dlas^e, 
waive,  discharge  or  qualify  contract,  or  any 
part  thereof,  by  a  parol  contract.  BUlingslG/  v. 
Skroiton,  ll-396,'68.  Cf.Wani  v.  mi/(o»4-75,'53; 
Ckyyner  v.  Lynde,  10-282,  '58;  Rhodes  v.  Thomm, 
2-638, '61;  12-29;  17-167. 

7027.  Warranty  can  not  be  proved  hj  ft- 
rol,  in  a  written  contract  of  purchase  contain- 
ing none.   JoAtuon  v.  MeOabe,  87-535,  *7I. 

7028.  Contract  under  seaL  A  snbsMinent 
parol  contract  can  not  vary  or  rescind  terms  of 
a  sealed  agreement  ^uxrd  v.  JF^tttemm,  3  Bli 
363,  '34. 

7029.  Sealed  instrument  can  not  be  a  bar  to 
an  action  of  assumpsit,  between  parties  on  subse- 
quent parol  agreement.  Id. 

7080.  Evidence  of  mutual  acts  of  parties,  in 
reference  to  fulfillment  of  a  contract  after  it  waa 
entered  into,  may  be  admitted,  to  show  what 
their  intention  and  understanding  was  in  use  of 
language  in  a  written  contract,  otherwise  some- 
what obscure.    Boto  v.  Dehavea,  10-319, '58. 

7081.  A  Terbal  eoadltloii  ean  not  be  w 
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■exei  to  a  written  contract.  I^Mer  v.  EameM, 
-45-416,  "73;  Swank  v.  l^iehoU.  24-199,  '65. 

7032.  Written.  CoBtradteted  bv  parol  erl- 
-dence>  Action  on  a  note  executed  by  A  and 
payable  to  B.  Ad  answer,  alleging  that  there  was 
a  parol  agreement  between  A  and  B  that  A 
should  not,  but  that  third  parties  should,  be  lia- 
ble on  note,  and  that  A  was  only  a  trustee  for 
8Qch  third  parties,  is  bad  on  demurrer.  Bmmt 
T.  Sekneider,  47-13,  74. 

703S.  A  obligated  himself  not  to  "sell  in- 
toxicating liquors  of  any  kind  in  the  town  of." 
Heid;  under  general  denial,  it  was  not  error  to 
instmct  that  u  defendant  had  violated  his  agree- 
meatt  the  plaintiff  was  entitled  to  recover,  "  do 
matter  for  what  purpose,  or  under  what  circum- 
« lances  thedefendant  sold  the  liquor."  McAtuter 
T.  HowdL,  42-15,  '73.    Defendant  can  not  com- 

Slain  of  an  instruction  permitting  contract  to 
e  eontrolled  by  parol  eontemporaneoua  un- 
derstandings, that  sales  could  be  made  to  sick. 
Id. 

7034.  Parol.  A  and  B  executed  a  written 
j^aranty  to  C  for  payment  of  all  book  accounts 
or  notes  given  for  clotiies-wringers,  •  •  *  sold 
from  time  to  time  to  said  A.  A  gave  a  written 
•order  to  agent  of  C,  as  follows:  "  R.  C.  B.,  agent': 
Please  send  me  two  dozen  clothes-wringers — No. 
2."  (Signed)  "  A."  Action  by  C  against  A  and 
B  on  written  guaranty  and  order.  Held;  A  and 
B  could  show  the  said  wring^ra  were  received  on 
trial,  and  not  purchased  under  said  guaranty. 
WdmUTT.  M.  W.  Maxk.  Cb.,  20-453,  '6§. 

708fi.  Coteaporaneons  parol  agreement. 
A  verbal  wreement,  between  payee  of  a  note 
and  a  third  person,  to  which  maker  is  not  a 
party,  as  to  proceeds  of  notes  and  who  should 
equitably  own  them,  does  not  affect  or  vary 
terms  of  such  notes,  and  may  be  enforced  by 
anch  third  pereon.   Irwin  v.  Staie^  54-137,  '76. 

7086.  A  written  contract  can  not  be  varied 
by  a  contemporaneous  parol  agreement  Ood- 
Jrof  y.  WilaoHy  7A-50,  'S6.  Ct  McDonald  t.  EOes, 
61-270.  78 ;  MiUer  y.  OomwaiL  37-217, 71. 

7087.  Taried  I17  parol  erldence.  Where 
tenna  of  a  contract  are  plain,  intelligible  and 
free  from  doubt,  an  answer  setting  forth  such 
contract,  is  bad  on  demurrer,  if  it*  intends,  by 
construction  and  interpretation  and  averments, 
to  vary  terms  and  provisioos  of  such  contract 
Mprria  y.  Thomtu,  67-316,  77. 

3088.  CottBtrnetlon.  When  terms  of  con- 
tract are  plain,  intelligible  and  free  from  doubt, 
rales  of  constraction  are  of  no  possible 
serrlee.    Pleadings  and  evidence  will  not  be 

permitted  by  court  to  Vary  or  eontradiet  it. 

Morru  v.  Tfwnuw,  57-316,  '77. 

7089.  Action  on  a  note  executed  to  a  benev- 
olent corporation.  Defense,  that  note  was  given 
to  pay  part  of  a  certain  endowment  fund,  and 
tiiat  note  was  delivered  under  a  contemporaneous 
agreement,  that  it  was  not  to  be  binding  until 
full  amount  of  fund  had  been  subscribed.  Held; 
no  defense.  Soche  v.  Boanoke  Qatsieai  Seminary, 
56-198,  77. 

7040.  Action  on  note.  Answer,  setting  up 
parol  eotemporaneons  agreemente  varying 
terms  of  note,  is  had  on  demurrer.  Davis  v. 
anen,  67-493,  77. 

3041.  Varol  eonteBporaneons  agreement. 
A  executed  to  B  and  C  lollowing :  "Due  to  B  C 
9300,  pmnekd  £  (A's  wife)  does  not  appear  at 
the  Janoaiy  term  of  court  if  she  be  able."  Ac- 
tion against  A  thereon.  An  answer  that  it  was 


^jeed  between  A  and  B  and  C,  "before  and  o/^ 
the  signing  of  said  instrument,  that  A's  services 
in  watching  E,  and  in  trying  to  get  her  to  ap- 
pear at  said  term  of  court,  were  to  be  received 
in  full  satisfaction  of  said  instrument,"  with 
averments  showing  full  performance  by  him  of 
such  itfreement  by  him.  Seld;  answer  good. 
King  V.  King,  69-467,  '80. 

7042.  Also  an  answer  showing  that  B  and  C 
procured  E's  absence  and  non-appearance  at  said 
term  of  court.  Id. 

7048.  It  is  not  a  good  bar  to  an  action  upon 
subscription  to  stock  of  a  railroad  company  to 
aver  that,  at  time  subscription  was  made,  solicit- 
ing agent  of  company  agreed  in  writing,  separate 
from  contract  ofsulsGnption,  that  if  citizens  of 
a  named  place  and  vicinity  would  subscribe  a 
given  sum  to  such  t<tock,  proposed  road  should 
be  located  within  a  given  distance  of  such  place, 
and  that  such  subscription  should  be  expended 
on  a  certain  part  of  said  mad,  and  that  suoscrip- 
tion  was  made  in  consideration  of  such  agree- 
ment, and  that  said  agreement  was  not  performed 
by  company.  Brovmlee  y.  Ohio,  etc.,  M.  Oa.,  18- 
68, '62.   CL  18-131. 

7044.  A  custom  can  not  be  introduced  in 
evidence  to  control  an  express  contract  To 
prove  custom,  it  must  be  shown  that  it  has  been 
established  for  a  considerable  length  of  time,  or 
that  it  was  of  such  standing  as  to  raise  a  reason- 
able presumption  thai  parties  contracted  with 
reference  to  it.  Ba/ei-l  v.  Seroggint,  40-195,  '72. 
Cf.  Spean  v.  Ward,  48-541,  '74 :  Clem  v.  MaHin, 
84-341,  '70;  Wallaee  v.  Morgan.  28-399,  '64; 
Atkinson  V.  Allen,  29-375,  '68 ;  Harper  v.  Pound, 
10-32,  '57. 

7046.  Parol.  When  not  merged.  A  verbal- 
ly promised  fi,  for  a  valuable  consideration,  to 
board  him  and  his  family  for  a  certain  time. 
Afterward  A  in  a  bond  to  C,  stipulated  inier 
aiia,  at  B's  suggestion,  to  board  latter  and  bis 
family  for  same  time  without  chai^.  Hdd; 
an  action  would  lieonporof  contract  by  Bagainst 
A.  Parol  contract  not  merged  in  bond,  iiun- 
num  V.  Beard,  6  Blf.  401,  '43. 

7046.  Where  a  contract  is  rednced  to  writing, 
legal  presumption  is  that  entire  contract,  as  final- 
ly settled,  is  embraced  therein,  and  all  oral  ne- 
gotiations or  stipulations  which  preceded  or  ac- 
companied execution  of  instrument,  are  to  be 
regarded  as  merged  in  It,  and  latter  ia  exclusive 
medinm  of  ascertaining  agreement  between  par- 
ties. Durland  v.  PUcairn,  51-426,  76 ;  Oiler  t. 
Gard,  28-212:  '64;  C,  tl.  £  FL  W.  B  Oo.  T. 
Pearee,  28-502,  '67  ;  Van  Wy  v.  Oari,  50-259,  '75. 

7047.  Mei^er.  Prior  and  subsequent  con- 
tracts. Agreements  between  co-sureties  as  to 
property  or  their  relationship,  can  not  beset  up 
to  defeat  a  subsequent  agreement  at  tim%  of 
judgment   Mvrtt  v.  AUof,  11-507,^'  75. 

7048.  Nor  matters  01  fraud  exercised  by  one 
to  influence  other  to  be  a  co-surety.  Id. 

7049.  Parol  satislketion.  An  answer  to  a 
suit  for  breach  of  a  contract  to  convey  lands,  set 
u^  a  verbal  contract  entered  into  between  par- 
ties after  period  stipulated  for  performance  of  a 
written  agreement  had  passed.  By  this  contract 
plaintiffs  agreed  to  receive  certain  lands  as  a 
settlement,  etc.  If  this  new  contract  had  been 
made  before  breach  of  original  agreement,  it 
might  have  been  available.  But  plea  on  its  face 
shows  that  it  was  not  made  until  after  time  of 
performance  had  passed.  EUmorih  y.  BwU,  4- 
556, '58. 
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7050.  Contract  ralld  as  to  one  party  can 
not  b«  atterl7  rold  as  to  the  other.  Ovim  v. 

Holnum,  19-30,  '62.    Cf.  18-210. 

7051.  Contracts  made  on  Snndaj  are 
TOid,  not  at  common  lav,  but  because  against 
penal  statute.  Davit  v.  Sarger,  57-54,  77.  Cf., 
SeynoWsY.SepwiWB,  4-619, '53;  LinkY.  CUnment, 
7  Blf.  479,  '4bi  BaeT.  WrigkL  WM76,  '68 ;  Beiier 
V.  Crawford,  S7-279,  71 :  Hmimimdm  t.  Moody, 
84-28,  '70. 

7051a.  Void  eontracts  are  incapable  of 
snlneqaent  ratiflcatlon.  Exception  to  this 
rule  is  a  contract  made  on  Sunday.  Looe  v. 
WeUx,  25-503,  '65 ;  Banla  v.  Wertx,  18-203,  '59 ; 
Ptrkim  V.  Jimes,  26-499,  *66 ;  OUbeH  v.  Vaehon, 
««-372,  '79. 

70olb.  A  subscription  to  a  church,  made  on 
Sunday,  being  void,  is  not  validated  hy  a  sub- 
sequent verbal  promise  to  pay.  Caiieit  v.  Truttee» 

M.  E.  Omj-ch,  62-366,  '78. 

7052*  Contracts  by  common  council  of  a  cit^ 
can  only  be  b^  an  order,  resolution,  or  ordi- 
nance, passed  in  manner  required  b^  statute, 
and  where  a  contract  has  been  made,  it  must  be 
repealed  or  annulled  by  a  vote  of  common  coun- 
cil.   Ci/y  T^re  Havie  v.  Lake,  48-480,  78. 

7058.  A  complaint  against  a  eitj'  ftur  dam- 
ages sustained  by  wrongiul  act  of  common  coun- 
cil in  repealing  a  former'order  and  aDDulUng  a 
contract,  is  bad^  if  it  fails  to  contain  copies  of 
orders  of  council.  Id. 

7054.  Contracts  are  not  Illegal,  and  inad- 
missibte  in  evidence  because  rerenae  stamps 
thereon  are  not  canceled,  as  required  bystatute. 
Adama  t.  Dale,  29-273,  '68:  Hays  v.  Branham, 
86-219, 71 ;  SUtU  v.  OarUm,  82-1,  '69.  Or,  when 
canceled  only  with  initials  of  party,  without 
date.  Dcfn  v.  Ouyer,  89-215,  '72.  Nor  are  of- 
ficial bonds  required  of  sheriffs  invalid,  because 
not  stamped.   Suue  v.  Gorton,  82-1,  '69. 

7055.  Mutnalltr.  Binding  on  one  only.  A 
promised  to  pay  a  K.  R.  company  sum  of  $100, 
ten  dajv  after  completion  of  road.  Consideration 
vas  construction  of  said  road  witliin  one-half 
mile  of  town  of  Danville,  and  promise  and  agree- 
ment of  said  company  that  by  means  of  said 
road  and  its  connections,  company  will  run 
trains  from  I.  to  L.,  within  two  years  from  Jan. 
1,  '69.  Action  by  company  on  contract  against 
A,  alleging  performance  of  condition  within 
time  and  manner  provided,  etc.  Iktd;  A  was 
liable  to  company  on  performance  of  conditions. 
Hdd;  though  company  may  not  be  bound  to 
perform  conditions,  after  it  has  performed  them, 

Sromise  is  binding  on  A.  Straughan  v.  /.  <£  St. 
,.  R  Co.,  88-185,  71. 

7056.  Termination  of  term.  A  contract 
made  by  a  trnstee  as  such,  of  a  township,  after 
his  successor  was  appointed  and  qualified,  and 
de  jure  an  officer,  is  void.  Everroad  v.  Flatroek 
Town^ip,  49-451,  '75. 

7057.  A  parol  contract  to  pay  ten  per  cent. 
Interest  can  not  be  enforced.  And  to  pay  six 
per  cent  when  a  legal  obligation  already^  exists 
to  pay  same,  is  without  consideration.  Doaglasg 
V.  State  44-67,  '73. 

7058.  Void  for  nncartalnty  in  description. 
Suit  by  A  and  B  against  C  and  D  for  specific 
performance  of  followins  contract:  "Messrs. 
A  and  B — G^ts :  We  will  give  you  our  woolen 
mills,  with  all  the  appurtenances  thereto,  situ- 
ated on  the  northwest  comer  of  public  square, 


town  of  Franklin,  Ind.,  for  640  acres  of  land  in- 
Anderson  county,  Kansas,  $1,000  cash,  $500  in 
six  months,  without  interest  £ach  party  to  pay 
the  taxes  on  theirproperty  for  1870.  C  and  D. 
«  Franklin,  Ind.,  April  7.  1871.  We  accept  the 
above  proposition.  A  and  B."  Held;  contract 
was  too  vague  and  uncertain  as  to  description  of 

Sroperty,  to  be  specifically  enforced,  and  such 
escription  can  not  be  aided  or  identified  by  pa- 
rol evidence.    Baldwin  v.  Kerlin,  46-426,  '74. 

7059.  Void  for  undue  Influence.  Allegations 
that,  at  time  of  execution  of  written  contract,  ven- 
dor wasdangeronsly  sick;  that  purchaser  insisted 
on  purchasing  his  interest  -,  that  being  in  a  low 
and  weak  state,  he  signed  contract  of  sale ;  that 
it  was  made  in  view  of  his  approacliing  death, 
and  that  he  had  recovered,  furnished  no  ground 
for  setting  aside  such  contract,  no  nnconscim- 
tious  advantage  appearing  to  have  been  taken,, 
and  no  fraud  being  allMied.  WaBaee  MeVeti.. 
6-300,  '66. 

7060.  A  parol  condition  made  at  time,  that 
if  vendor  recovered  it  should  be  set  aside,  is 
void.    WaUaee  v.  Me  Vey,  tapra. 

7061.  Inadequacy  of  consideration,  in  gen- 
eral, is  not  sufficient  to  avoid  a  contract;  lint 
when  coupled  with  weakness  of  mind,  by  what- 
ever cause  produced,  or  with  pecuniary  aistreasr 
or  circumstances  of  fraud,  it  affords  a  proper 
subject  of  relief  in  equity.  MeCormiek  v.  A^in,. 
5  Blf.  609, '41. 

7062.  Public  policy.  Any  arrangement  or 
contract  with  petitioners  for  a  street  improve- 
ment, whereby  they  are,  b^  paying  them  a  con- 
sideration, influenced  to  sign  such  petition,  is  a 
fraud  on  the  law,  and  contrary  to  public  pol- 
lejf  and  such  contracts  can  not  be  enforced. 
Fact  that  such  petitioners  were  in  favor  of  im- 
provement, "in  itself  considered,"  and  would 
oppose  it  only  on  account  of  inability  to  pay  for 
it,  will  not  change  the  principle.  Maguire  v. 
Smodt,  42-1,  73. 

7068.  Against  public  policy.  A,  pursuant 
to  a  proposition  made  by  (»unty  commissioners, 
made  a  bid  to  perform  certain  work  for  county, 
at  a  certain  figure,  and  induced  B  not  to  make 
any  bid.  B  was  a  skillful  workman,  and  abun- 
dantly able  to  perform  the  work  proposed,  and 
was  about  to  make  a  lower  bid  than  A,  but  with- 
held his  bid  under  a  fraudulent  agreement  with 
A,  that  he  would  divide  profits  with  him.  A 
fraudulently  represented  to  commissioners  that 
sum  bid  by  liim  was  smallest  price  at  which 
work  conid  be  done.  A's  bid  was  accepted.  Held  ; 
A  could  not  recover  on  his  contract,  as  it  was 
against  public  policy.  Bd.  (JonCt  Jetmingt  Cb.  v. 
Vei-barg,  68-107,  '78. 

7064.  Note  given  to  county  commissioners,  in 
consideration  of  their  appointment  of  a  certaiik 
person  to  office  of  collector  of  revenue  is  void.. 
Bd.  Corn's  Joknaon  Go.  v,  MvUikin,  7  Blf.  301,  '44. 

7085.  The  assignment  of  a  contract,  under 
the  B.  8.  1848,  for  the  malntenanoe  of  the 
poor,  is  void  as  against  public  policy.  Burger  v.. 
Riee,  8-126,  '51.  So  is  assignment  of  articles  of 
apprenticeship  without  consent  of  all  parties.  Id. 
So  is  ossi^ment  of  office  or  employment  of  state- 

firinter.  Ellis  v.  Stale,  4-1,  '52.  So  sale  of  a  pnb- 
ic  office,    ifoa  V.  Gavi((,  18-390,  '62.   So  la  a 

fromtse  not  to  enter  public  land.  Cnrr  v.  AUiaon, 
Blf.  63,  '38. 

7060.  TiUldlty.  It  is  a  general  role,  that  an- 
agreement  can  not  be  made  subject  of  an  action, 
set  up  as  a  d^ense^  if  it  can  be  impeached  oa 
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"the  KToand  of  dfaboaesty,  or  as  hehut  against 
public  policy.   Kahi  v.  QvmbtriB,  9-4^, 

7067.  Pabllc  polley .  A  written  promise  to 
state  to  pay  a  certain  sum,  on  .condition  that 
house  of  reiuge  for  correction  of  juvenile  ofiend- 
«f9  be  located  at  a  certain  place,  though  in  ab- 
sence of  legislative  authority  to  officers  of  state 
to  receive  donations,  other  than  of  land,  is  not 
against  public  policy,  and  may  be  enforced  when 
conditions  are  performed.  iStole  v.  Johyaon,  52- 
197,  '75. 

7068.  Pnblie  policy.  Written  promises  to 
board  of  commissioner  to  pay  the  certain  sums 
opposite  their  names,  in  consideration  of  mutual 
promise  among  subscribers,  and  on  condition 
that  a  court  house  is  removed  to  a  certain  place, 
are  not  void  as  against  public  policy,  though 
there  was  no  legislative  authority  to  receive  snob 
'donations.  Shixoa  v.  Bd.  Corn's  Lawmiee  Cbimte, 
•2-213,  '75. 

7069.  A  contract  between  certain  owners  of 
public  lands  in  Indian  reservation  and  a  com- 
missioner of  land  department,  that  latter  should 
make  favorable  locations,  reiJort  them  to  the  de- 
partment with  recommendations,  in  considera- 
tion of  which,  former  ureed  to  release  to  latter 
one-half  of  certain  lant^  under  assamption  that 
latter  bad  a  conflicting  claim  is  void  as  against 
pablte  policy  as  a  secret  agreement  founded 
upon  a  violation  of  pnblie  trust.  Brcvm  v.  Ew- 
Wj  l»-373,  '62. 

7070.  Corrupt  and  Ul^al  agreement.  A 
■defendant  was  indicted  for  two  or  more  offenses. 
He  pleaded  guilty  to  one,  under  an  agreement 
that  fine  should  be  a  certain  amount,  other  causes 
-dismissed,  and  that  his  permit  should  not  be  for- 
feited. Hdd  ;  such  agreement  is  a  corrupt  one, 
and  an  indulgence  eo  corruptly  purchased  can 
not  avail  him.    Golden  v.  SUUe,  4^24,  '75. 

7071.  Restraint  of  trade.  A  contract,  upon 
a  sufficient  consideration,  not  to  engage  in  traffic 
of  intaneatinff  liquors  for  a  certain  time  and  with- 
in a  certain  territory,  though  co-extentive  with 
l^islative  jurisdiction,  is  not  in  contravention 
ofpnblic  policy  of  thisstate  aiid  may  be  enforced. 
Smriam  v.  Loekhart,  25-112,  '65;  McAliBter  v. 
HoweU,  42-15,  '73.  Cf.  Bowaer  v.  Mias,  7  BIL  344, 
*45;  Cbiwrrfv.I)o»W7Blf.481, '45;  TaylorY. 
■OK«n,2BH.30I,'30;  £:tian«  v.  .^KoO,  20-283, '63; 
MUIa-  V.  ElHoa,  1-184,  '49. 

7072.  Every  scheme  for  division  or  dbposi- 
tion  of  property  or  money,  by  chance  or  any 
game  of  baxard,  is  prohibited  by  law;  and  every 
-contract  in  aid  of  such  a  scheme,  Is  void  as 
agidngt  pnblie  policy.  Rolhroekv.  Perkivmm,9l- 
^,  18.  Cf.  Btnon$  v.  State,  2-499.  '51;  MtUlen 
V.  Seeeh  Orove  Drinng  Bxrk,  64-202,  '78;  Ateord 
V.  Simih,  6«-58,  '78. 

7078.  Immoral  contracts  can  not  be  en- 
forced, and  when  executed  neither  party  has  any 
remedy  against  the  other.  Dvmont  v.  Im/ore,  27- 
263,  'm.  QiMxre.-  Are  champertous  contracts,  be- 
tween an  attorney  and  client,  an  exception  ?  Id. 

7074t  A,  in  bis  answer,  claimed  $4,500  for  bis 
servioes  and  expenses  necessarily  incurred  in 
.  procuring  passage  of  an  act  of  legislature,  and 
that  such  expenditures  were  authorized  by  a  res- 
-olution  of  board  of  trustees.  Keply,  that  expen- 
ditures and  services  were  unlawful  and  corrupt, 
and  were  used  and  squandered  to  corrupt  and 
bribe  legislature,  without  consent  or  knowledge 
of  said  trustees;  that  they  were  unnecessary  and 
aaelcss,  and  act  washoneatl^  passed,  etc.  Hdd; 
the  reply  is  an  aigomentative  denial  of  allega- 


tion in  answer  that  expenditures  were  made  in 
|;ood  faith,  and  were  necessary  to  accomplish  ob- 
jects sought  by  the  university,  and  is  good  upon 
demurrer.   Judah  v.  Trastees,  etc,  28-272,  '64. 

7075.  Against  good  morals.  A  and  B  enter- 
ed into  partnership  with  C,  who  was  an  assistant 
quartermaster  of  United  States,  by  which  they 
were  to  furnish  forage  for  use  of  army,  which 
was  to  be  purchased  of  firm  and  inspected  and 
received  by  C  as  quartermaster.  At  a  settle- 
ment of  business,  profits  of  each  partner  being 
$1,300,  B,  in  whose  hands  they  were,  paid  over  to 
C  share  of  A,  to  be  delivered  to  bim  oyC.  Suit 
by  A,  alleging  a  conversion  of  money  by  C.  Held  ; 
as  contract  was  in  contravention  of  good  morals, 
and  based  on  corruption  of  a  public  officer, 
court  can  not  lend  its  aid  to  euforce  it^  but 
must  leave  parties  as  it  found  them.  Hdd;  cor- 
ruption of  transaction  still  tainted  fund  in 
hands  of  C,  though  partnership  business  had 
been  closed,  and  A's  action  to  recover  it  can 
not  be  sustained.    Root  v.  Smenton,  24-115,  '66. 

7076.  A  plea  of  infancy  by  C  was  good.  His 
failure  was  only  a  non-feasance.  Id. 

7077.  Foblic  policy.  Contract  ta  avoid 
taxes*  A,  a  banker,  contracted  to  return  to  6,  a 
certain  sum  in  seven-thirty  bonds.  StJd;  con- 
tract was  binding  on  A,  Uiou^h  at  time  of  its 
execution,  B  had  on  deposit  with  A  money  sub* 
ject  to  taxation,  and  surrendered  same  to  A 
and  took  above  obligation  in  lieu  thereof  with 
intent  to  avoid  taxation  on  same.  Contract  is 
not  void  for  fraud,  nor  void  as  against  public 
policy.    StUweU  v.  Corwin,  5&-4337'76. 

7078.  Ccstnl  qui  tnut  not  bound.  FnbUc 
policy.   A  contract  by  a  school  trustee  for  im- 

Erovement  of  school  property,  by  terms  of  which 
e  is  to  share  in  profits,  is  void  raCire  at  common 
law  and  undersUtnte.  (2R  S.'7&  p.454.)  Such 
facts  can  be  shown  by  answer.  Vnngate  v.  Har- 
ritm  S.  Town^ip,  59-520,  '77. 

7079.  Against  public  pollcf .  That  one  who 
has  performed  labor  for  a  draining  association, 
under  written  contract  with  directors,  is  himself 
a  director,  is  no  defense  to  action  by  him  against 
other  directors  individually,  on  such  contract. 
Ward  V.  B>lk,  70-309,  '80. 

7080.  Stockholder  may  be  bona  fide  creditor 
of  his  corporation  and  share  ratably  with  other 
creditors,  not  stockholders.  Bristol,  etc.,  Co.  v. 
Probata),  64-406,  '78. 

7081.  Illegal  consideration.  B  bought  a 
hoise  worth  $75  of  and  executed  a  note  for 
$150  payable  to  N  on  a  certain  date,  "  if  James 
Buchanan  is  the  next  president "  of  U.  8.,  and  if 
not,  said  note  to  be  void.  Suit  by  N  to  recover 
horse.  Held;  court  will  not  interfere,  but  will 
leave  parties  where  th^  have  placed  themselves. 
Nvdd  V.  Bum^  14-25,  '59.  Cf.  Davw  v.  Leanr 
ant  69-213,  '79. 

7082.  A  wager  upon  result  of  an  election  is 
void,  as  against  statute  and  public  policv.  Davi» 
V.  Leenardj  mnpra  ;  Dunean  v.  Ow,  6  Blf.'270,  '42. 

7068.  Illegal.  A  f!i»relgB  express  company 
doing  business  in  tiiis  state  without  complying 
with  law  of  March  5,  '55  (1 0.  &  H.  327),  can  not 
maintain  an  action  against  principal  and  surety 
upon  a  bond  given  by  its  agent  to  secure  faith- 
ful discharge  in  this  state  of  his  duties  to  such 
company,  because  its  business  and  contract  of 
agent  to  perform  it  are  under  that  law,  ill^al, 
and  bond  void  in  its  inception.  DaitwU  v.  Bar- 
82-207, '64.   (v.  B.  % '81,  2012). 

7084.  A  eontriict  which  eontriTenes  the 
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provisions  of  a  statate  u  a  nullity.  Slate  Bank 
V.  CoquiUard,  «-232,  '55. 

7086.  Anuuportantdistinctionhaabeenmade 
between  contracts  entered  into  by  corporations 
in  contravention  of  an  express  prohibition,  or 
vhen  power  to  make  them  waa  entirely  wanting, 
and  contracts  authorized  by  their  charters  but 
which  miglit  involve  an  abase  or  misuser  of 
such  authority.  In  the  latter  case  it  has  been 
held  that  such  contracts  will  be  deemed  as 
valid  as  between  parties,  though  state  miebt, 
for  such  abuse,  subject  corporation  to  a  forieit- 
iu«  of  its  charter.  iiherryv.Daat,»Bll54%'i7. 

7086*  Circumstance  that  there  are  incum- 
brances on  real  estate  of  a  person  indebted  to 
state  bank  of  Indiana,  is  no  objection  to  a  b<ma 
fide  purehase  of  property  bankj  subject  to  in- 
cumorances,  in  consideration  of  its  own  claim, 
or  a  part  of  it.  Id, 

7087.  State  bank  recovered  a  judgment  for 
$2,500  for  use  of  Indianapolis  branch,  against 
A  and  others.  Several  other  creditors  after- 
ward recovered  judgments  against  same  per- 
sons. These  judgments  (including  the  bank's) 
amounted  to  upward  of  $12,000.  Bank  also 
held  a  bill  of  exchange  against  A,  at  time  of 
purchase,  hereafter  mentioned,  for  $5,000.  At 
sheriff's  sale  on  executions  on  said  judgments, 
bank  purchased,  for  use  of  Lafayette  branch, 
certain  real  estate  belonging  to  A,  for  $8,646.25. 
Hefd;  bank,  not  in  consequence  of  bill  of  ex- 
change, but  of  judgment  and  execuUon  In  its 
favor,  was  authorized,  by  sixth  section  of  its 
charter,  to  make  purchase.  Id. 

7088.  ^uosre:  whether  in  ejectment  by  bank, 
founded  on  such  purchase,  fact,  had  it  existed, 
that  bank  bad  exceeded  its  powers  in  making 
purehase,  would  have  been  a  defense  to  suit.  /a. 

7089.  Told,  Eqnlty  can  not  grow  out  of  an 
illegal  and  void  transaction.  Mattox  v.  Hight- 
s&w,  89-95,  '72.  A  right  in  equity  can  not  arise 
oat  of  an  instrument  which  binds  nobody.  Bai- 
ter V.  Bodkin,  26-172,  '65. 

7000.  If  a  stipulation  In  a  contract  be  re- 
garded as  void,  it  may  be  disregarded,  and  the 
contract  enforced  as  far  as  it  is  valid.  E.  R.  (h. 
V.  Citv  EmrnmOe,  1 6-395,  '60. 

7091.  Lottery.  Illegal.  A  contract  for 
sale  of  propier^  intended  to  be  nsed  for  purpose 
of  gaming  is  not  void,  though  vendor  was  in- 
formed of  purpose.  Biekel  v.  'Sft«eto,  24-1,  '65; 
Oamming»  v.  Henry,  10-100,  '58. 

7092.  A  note  to  a  clerk,  in  payment  of  his 
services  for  his  employer,  who  was  engaged  in 
mafclng  and  drawing  a  lottery  contrary  to  law, 
is  not  void  for  illegality,  as  it  will  not  -be  pre- 
sumed that  payee  performed  illegal  acts.  Biggt 
T.  Adam$,  12-199,^50. 

7098.  A  grantor  can  not  set  aside  a  convey- 
ance  made  in  consideration  of  shares  in  a  lottery 
on  account  of  ill^lity  of  consideration,  when 
be  was  a  party  to  and  a  participant  in  fraud  and 
ille«ility.   Swam  v.  Buaell,  10-438,  '58. 

7094.  Where  the  act  of  selling  is  under  such 
circumstances  as  would  make  vendor  an  acces- 
sory before  crime,  he  can  not  recover  of  vendee 
purchase-money.  .SieMv.  <S%Mfo,  24-1, '65. 

7095.  m^al.  If  a  statute  forbids  an  act  to 
be  done,  or  provides  a  (wnaltpr  therefor,  any  con- 
tract to  do  such  act  is  invalid,  whether  statute 
declares  it  to  be  bo  or  not,  as  a  general  rule. 
But  it  does  not  apply  where  statute  intends  to 
protect  certain  parties  or  interests,  as  to  such 
parties  or  interests  contracts  are  valid.  Dming 
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V.  StaU,  28-416,  '64.  Cf.  Nev  Eng.,  tU.,  Int.  Co, 
V.  Sobtnaon,  26-536,  '65.  {Slaie  v.  Slate  BatUc,  6- 
353,  '54,  overruled.)  Cf.  WalUr  A.  Wood,  de., 
Co.  V.  OUdweU,  64-270,  '76. 

7096.  School  fkua.  A  note  executed  fin- 
money  borrowed  from  school  fund,  though  not 
secured  by  mortgage,  as  required  by  statute,  is 
valid.  Seotien  v.  Slaie,  61-52,  '75.  Also  such  a 
note  and  mortgage  securing  iL^though  such  mort- 
gage was  junior  to  another.  Deming  v.  State,  23- 
416,  '64. 

7097,  UnlawAd.  A  contract  to  pay  "  attoi- 
ney's  fees,  if  suit  be  instituted,"  etc,  is  illegal 
and  void,    (^vrekman  v.  Martin,  64-380,  76. 

.  7098  Payable  In  gold  coin.  A  contract  to 
pajr  "  in  the  gold  coin,"  etc.,  "  if  this  note  is  not 
paid  at  maturity  or  before  suit  thereon,"  maybe 
enforced.    Churchman  v.  Martin,  54-380,  '76. 

7099(  A  contract  in  a  note  to  pay  a  certain 
per  «n/«m  other  than  attorney's  fees,  "if  suit," 
etc.,  may  be  enforced.    Churrhman  v.  Martin,  m- 
V.   CC  GambrU  r.  Doe,  8  Bif.l40,'4»i  BiUinii»- 
r  V.  Dean,  11-331,  '58. 

7100.  A  contract  to  pay  five  per  cent,  ex- 
change if  suit  should  be  institutea,  etc.,  on  this- 
note,  may  be  enforced.  (Thurehnuin  v.  Martin^ 
supra.  Cf.  State  Bank  v.  Rogenf  8-53,  '61 ;  Gam- 
brilv.  Doe,  8  Blf.  140,  '46. 

7101.  Contracts  of  foreign  btsonuice  cor- 
porations, which  have  failed  to  comply  with 
our  statutes,  are  valid  as  to  our  citizens,  and  by 
thetn  enforceable.  New  Eng.,  etc..  Iiu.  Oo.  v.  Bob- 
inmm,  26-636,  '65.  Cf.  Walter  A.  Wood,  etc.,  Co. 
V.  OaidweU,  64-270,  '76.  (Biting  Aoi/ml  O.  v. 
^uqkter,  20-620,  '63,  overruled.) 

7102.  Sales  prolllblted.  Payment  for  intox- 
icating liquors,  unlawfully  sold,  can  not  be  en- 
forced. MuUikin  V.  Dam^  6S-206>  '76.  Cf.  ^SStfer 
V.  5ft«i8,  7-132,  '56. 

7108«  Dlegal.  Covenant  by  A  a^inst  B,  on 
a  sealed  bill,  made  bv  B  to  A,  promising  to  pay 
a  certain  sum  in  Indiana  Manufacturing  Com- 
panv's  bank  paper.  Hdd;  though  issues  of 
oanR  were  of  spurious  kind  mentioned  in  act  of 
December  26,  '15,  to  prevent  swindling,  etc.,  yet 
parties,  well  knowing  degraded  character  of  bank 
at  time  contract  was  made,  were  bound  by  their 
promise.  The  presumption  was  strong  tliat  they 
were  agents  of  oank,  and  might,  as  such,  receive- 
paper  without  incurring  penalty  prescribed  by 
that  statute.  Woodlmm  v.  Ftemming,  1  Blf.  474, 
'18. 

7104.  Fraud.  Where  a  person  knowingly  or 

designedly  causes  a  false  impression  to  be  enter- 
tained by  another,  who  la  thereby  drawn  Into  a 
contract  injurious  to  his  own  rights,  it  is  a  case 
of  fraud  wnich  courts  will  relieve.  Laidla  v. 
Lovelesa,  40-211,  "72.  Cf.  Byen  v.  Dougherty,  40- 
198,  '72;  Woodrvff  v.  Oamer,  27-4,  '66 ;  FU- 
bam  V.  Jonet,  87-119,  '71 ;  KimbU  v.  ChriaU,  66- 
140  '76 ;  Nebeker  v.  CSUeinger,  48-436,  '74 ;  Wray 
V.  Wray,  82-126,  '69:  Otne  v.  Ovihrie,  42-227, 
'73;  i)ehpiferv.  JJieA,  44-70, '73:  Mayv.JohnBon, 
8-449.  '52;  Keller  v.  E.  F.  Int.  Co.,  28-170,  '67. 

7106.  All  contracts  made  between  citisens  of 
the  rebellious  states,  on  one  band,  and  of  loyal 
states  on  the  other,  during  war,  and  not  licensed 
by  president,  were  void.  Contracts  made  prior 
to  proclamation  of  August  16,  '61,  were  valid, 
but  during  war,  debt  ana  remedy  were  suspended,, 
and  did  not  revive  until  restoration  of  peace. 
Perkins  v.  Ro^,  85-124, '71. 

7106.  Action  on  account  for  intoxicating  11- 
qaors,  sold  and  delivered  to  defendant  in  Iowa,. 
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pnrsaant  to  verbal  orders  from  him.  Answer; 
snch  sale  was  in  violation  of  statutes  of  Iowa,  a 
copy  of  which  was  inaorted.  Hdd;  answer  suf- 
ficient  Keiwert  t.  JTcyer,  62-687, 19. 

7107.  Beply  that  such  parol  sale  was  Id  vio- 
lation  of  statute  of  frauds  of  Iowa,  but  that 
plaintiff  had  avoided  both  by  delivering  goods  in 
Wisconsin,  for  transportation,  to  a  railroad  com- 
paiiy  agreed  upon  under  rontract,  was  insuffi- 
cient. Id, 

7108.  The  erasure  of  name  of  one  of  obligors 
on  a  bond,  is  a  material  alteration,  and  avoids 
bond.  Shoe  t.  iUie,  7  BU.  27,  '43;  Harper  v. 
.Stole,  7  Bit  61,  '43.  Qi.  Riehnoad  Man/.  Go.  v. 
Dariif,  7  Blf.  412,  '45;  18-286;  16-389  ;  82-313; 
48-159;  58-474. 

7109.  A  promise  extorted  by  terror  or 
Tfolenee*  wnether  on  part  of  person  to  whom 
promise  or  obligation  is  made,  or  that  of  his 
agent,  maybe  avoided  on  ground  of  duress.  Bush 
T.  £rown,  49^573,  '75.  Cf.  BenneU  v.  Ford,  47- 
264,  74;  Modlin  v.  N.  W.  TiimplJce  Co.,  48-402, 
74;  20-97;  41-312;  8  Blf.  148;  37-119:  43-359. 

7 1 10.  Such  contract  is  voidable.  Schee  v.  Mc- 
QaUken,  59-269,  '77.  Such  right  to  avoid  can  be 
taken  advantage  of  only  by  party  himself.  Id. 

7111.  Told.  Usunons  contract  is  not  void 
by  statute;  no  interest  can  be  recovered,  but 
^^icipal  may.   Cranford  y.  Ham^^  1  Bll  383, 

7112.  niegil.  An  exin*e8S  conpany  of 
another  state  doing  business  in  this  state,  with* 
out  complying  viui  law  of  March  5,  '55  (1  G. 
it  H.  327),  can  not  maintain  an  action  against 
principal  and  surety  upon  a  bond  given  bj 
agent  to  secure  the  faitnful  dischaive,  in  this 
state,  of  his  duties  to  such  company,  because  its 
business,  and  contract  of  agent  to  perform  it, 
are  under  that  law,  ill^l,  and  bond  void  in 
its  inception.   Danieh  v.  Barney,  22-207,  '64. 

7118.  Bestraint  imposed  by  an  agreement, 
in  writing,  not  to  resume  a  certain  business  in  a 
certain  place,  was  reasonable  and  valid,  Beard 
T.J)en»iM,«-200,'55;  i>«^  v.  ^Socfay,  ll-70,'58. 

7114*  A  contract  in  general  restraint  of  trade 
b  void ;  and  no  contract  in  restraint  is  implied 
from  mere  sale  of  good-will  of  a  busineaa.  Beard 
T.  Detmia,  6-200,  '55. 

711a.  A  contract  rastraining  a  party  from 
trading  within  limits  Uuit  ma^,  by  court,  be  ad- 
judged reasonable  and  not  injurious  to  public, 
Is  v«lid.  Id. 

7116.  Such  a  contract,  like  other  contracts, 
must  be  supported  by  a  consideration,  but  par- 
ties may  agree  upon  what  it  shall  be,  so  that  it 
is  legal ;  and  mere  purchase  of  stock  in  trade  of 
a  party  is  a  sufficient  consideration  for  an  agree- 
ment of  Utter  to  abstain  from  carrying  on  par* 
ticalar  trade  in  place  where  purchaser  is  to  en- 
gage  in  it.  Id. 

7117.  Where  stipulations  in  a  contract  in  re- 
steaint  of  trade  are  divisible,  and  a  part  impose 
leasmisble  and  part  unreasonable  restraints, 
courts  will  g^ve  effect  to  former  and  not  to  lat- 
ter. Id, 

7118.  Bemediesforinfringementof  such  con- 
tracts exist  at  law  as  well  as  in  chancery.  Id. 

7119.  An  injunction  will  lie  to  restrain  vio- 
lation of  snch  agreements.  Id. 

XIT.  Chaneter  of  Parties  PenoiullrLUUe. 
Bberiptio  PenoiuB. 

7120.  Contract  by  corpontioB.  Ageney. 


A  contract  commenced  as  follows  :  "Articles  of 
agreement  between  the  trustees  of  the  Christian 
church,"  etCj  "and  Amos  Johnson,"  etc.,  and 
signed,  "M.  T.  Didlake,  sec'y."  Complaint  al- 
leged, in  an  action  against  church  corporation, 
that  contract  was  signed  by  defendants  under - 
style  of  M.  T.  Didlake,  sec'y;  that  said  secre- 
tary was  duly  authorized  by  them  to  enter  into 
said  contract.  Held;  complaint  good.  Tmateea- 
Cki-wlian  Church  of  WoleoU  v.  Johnson,  58-273*,  '76. 
a.  21-291. 

7121.  Official  and  indlTldnal  llablUty. 
School  teacher  aad  trogtees.  Jiutices  of  a. 
town,  in  their  official  capacity,  for  school  corpo- 
ration, made  a  contract  with  a  teacher  for  her 
services  for  a  certain  period.  Afterwards,  act- 
ing as  tnistees,  they  terminated  contract  by  in- 
forming her  that  they  no  longer  needed  her  ser- 
vices. No  force  or  violence  was  used.  Scholars 
were  taken  from  her  and  placed  in  another  room, 
under  another  teacher.  Teacher  was  willing  to, 
and  offered  her  services,  for  balance  of  time.  She- 
sued  trustees  personally  for  damages.  MM;- 
trustees  were  not  personally  liable.  Jtfiwrison  v. 
MeFarland,  '75.  But  school  corporation 
is  liable,  unless  good  cause  is  shown  for  dissolu-- 
tion.    City  CimiJoi-dmUe  v.  Hays,  42-200,  '73. 

7122.  Contract  by  trustees.  A  contract  by 
which  two  persons  by  name,  describing  them- 
selves as  trustees  of  a  certain  school  district,, 
agree  that  the  "trustees"  shall  pay  a  teacher  a. 
certain  sum  for  his  services,  ana  which  is  exe- 
cuted by  those  persons  in  their  own  names,  !»• 
binding  upon  them  individually.  Wiks  r.jSbnuL. 
4  Blf.T20,  '57. 

7128.  A  note,  signed  in  such  manner  by  offi- 
cers of  a  corporation  as  to  clearly  indicate,  from 
their  official  capacity,  that  it  is  act  of  corpora- 
tion,  does  not  make  individuals  personally  re- 
sponsible. Aimen  v.  Hardin,  60-119,  77 ;  iWsr 
V.  Welbom,  42-331,  73  ;  Means  v.SwomutedL  82- 
87  '69 

'7124.  Character  of  parties.  A,  B  and  C 

were  appointed  by  a  board  of  commissioners  to- 
contract  for  erection  of  a  county  seminary. 
They  entered  into  agreement  in  writing  with  D, 
and  describing  themselves  as  such  committee, 
stij)ulated  to  pay  D  a  certain  sum  for  erecting: 
said  building.  After  its  completion,  they  ac- 
cepted it  on  behalf  of  commissioners,  and  re- 
ported to  them  balance  due  D.  D  did  not  finish' 
work  within  time  stipulated.  D  sued  A,  B  and 
C  in  inddnialm  astaanpsU  for  value  of  work.  Held/- 
suit  would  not  lie  against  them,  individually* 
McClure  v.  Secriai,  6-31,  '54. 

7125.  A  executed  to  B  his  written  agreement, 
which,  after  reciting  that  B  was  about  to  ap- 
point C  his  agent  for  purchase  of  grain,  and  to- 
lumish  him  mon^  for  that  purpose,  contained 
this  provision :  "  1  hereby  become  rraponsible  to- 
said  B  "  and  agree  to  pay  him  all  money  that 
he  may  so  advance  to  said  "  C  "  and  that  may 
be  due  him  from"  C  "from  time  to  time,  by 
reason  of  such  advances."  Held;  that  liability 
assumed  by  A  was  primary  and  absolute,  and 
not  collateral.   Diekmsm  v.  CoUa-,  45-445,  74. 

7126.  Signing.  Where  an  appeal  bond  was 
signed  A  B,  "  trustee  of  Columbus  township,"' 
it  was  held  A  B  was  personally  liable  on  the 
bond,  the  words  "  trustee  of  Columbus  township," 
being  merely  deaerwtio  penonce.  Hobba  v.  Cowaen, 
20-310,  '63. 

7127.  Following  contract:  "I,  G.  W..  land 
agent  of  the  O.  &  M.  S.  Co.,  agree,"  etc,  (signed) 
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-G.  W.,  land  agent,  is  a  contract  hj  G.  W,,  and 
not  by  nilroadcompanr.  iVafAerT.i!on,l 7-495, 
'61. 

7128.  A  note  as  follows,  is  a  contract  of  pei> 
sons  whose  names  thereto  are  eigned  :  "  We,  the 
trustees  of  the  Metbodbt  E.  church,  in  Rock- 
port,  promise  to  pay,"  etc.  Signed,  A,  B,  C,  D, 
tniBtees  of  the  M.  E,  church.  Mean  v.  Graham, 
■8  BIf.  144,  *46.  Ci  MeCbtn  v.  Bmnett,  I  Bit  190, 
'22. 

7129.  Following  is  a  contract  of  company: 
'''We,  the  president  and  directofs  of  the  C.  S. 
Mill  Co.,  promise  to  pay,"  etc.,  when  made  for 

corporate  debt,  under  corporate  seal  in  con- 
formity to  its  by-lawa.  PUmaa  y.  KiiUmr,  5  Blf. 
260,  '39. 

71S0t  If  agent  has  authority,  following  binds 
principal :  "  A  B  as  agent  for  C  D,  legally  ap- 
pointed for  the  purpose,  binds  the  said  C  D," 
«tc.  (Signed)  A  B,  agent  for  C  D.  Demming  v. 
BuUilt,  1  Blf.  241,  '23. 

7181*  Same*  An  agreement  was  signed  by 
A  per  B,  agent."  Hm;  that  no  action  could 
'be  maintained  against  B  on  the  agreement.  IWese 
T.  Crarv,  2»-524,  '68. 

7132.  But  when  a  note  is  indorsed  to  H.  £. 
"  cashier"  who  in  turn  indorsee  it  H.  R  "cash- 
ier," bank  or  principal  is  bound.  Bank  <^  State 
V.  Wheeler,  21-90,  '63. 

7138.  A  note  simed  W.  B.  S.  "sec'y,"  with 
aseal  annexed  of  "Neal  ManTg  Co.,  Madison, 
Ind.,"  is  binding  on  company.  JUeaiu  t.  Swona- 
tledt,  88-87,  '69.  Cf.  Tnietees  Cftrtattan  CftttnA  t. 
Johneon,  68-273,  '76. 

718h.  a  note,  in  which,  "  We,  the  under 
■signed  master  and  wardens  of,"  etc.,  "promise," 
■etc.  Signed  by  A,  "  W.  M."  and  B.,  «  J.  W."  is 
not  binding  on  .  A  and  B  personally,  but  on  lodge 
-of  which  tney  were  ofBcers.  iwae  t.  Weibom, 
42-331,  '73. 

7184>  Suit  upon  a  ditching  contract,  which, 
in  introductory  part,  purported  to  have  been 
made  by  defendants  as  directors  of  a  draining 
-association,  but  was  signed  by  them  in  their 
indlridaal  nameft^  and  not  in  any  ofRclal  char- 
acter. Held;  suit  should  have  been  against 
•corporation  in  behalf  of  which  these  directors 
acted,  if  any  BQch  existed.  Send  y.  Hodman,  16- 
241,  '61. 

7186*  A  note,  in  which  "we  promise  to  pay," 
•executed  by  A,  B  and  C,  "  trustees  of,"  etc.,  is 
their  individual  paper,  and  binds  them  and  their 
representatives  jointly  and  personally.  Hayes  v. 
Brubalier,  «5-27,  '78;  Hays  v.  CnUcher,  54-260, 
'76. 

7186.  A  note,  signed  by  A,  "wt.,"  at  law, 
binds  him  personally.  Kmyon  y.  WiUiama.  19~ 
44,  '62. 

7187.  Also,  a  bill  accepted  by  "R.  T.,  toeaa- 
-urer,"  etc  iWy  v.  Taw,  1 8-212,  '62.  Cf.  68- 
242. 

7187a.  Also  a  due  bill  signed  by  J.  J.  B.,  "su- 
perintendent of,"  etc.  Bingham  v.  Kimball,  17- 
396,  '61. 

7188*  Also,  a  note,  in  which  "we,  the  sab- 
scriberSj  promise  on  behalf  of,"  etc.,  signed  A, 
B  and  C,  ^'  sect.'  KendaU  v.  Morton,  21-205,  '63. 
Cf.  Bd.  Qm'a  Warriek  Co.  t.  Butlmoorth,  17-129, 
•61. 

7189.  Tke  midertaUiur)  "I,  A.  B.,  agree  to 
stand  as  surety  for  C  D.  in  tne  above  agreement," 
-does  not  create  relation  of  guarantor,  out  makes 
A.  R  primarily  and  abaolntely  liabl^  and  a 


joint  action  will  tie  against  him  and  C  D.  Wat- 
mi  V.  Beabeut,  18-281,  '62. 

XT.  PayMent  ont  of  Special  Funds. 

7140.  P^raUe  oat  of  certain  Auds.  A 
complaint  on  an  order  of  a  county  board,  paya- 
ble out  of  three  per  cent,  fund  "  as  fast  as  the 
same  shall  accrue  to  the  county,"  alleging  that 
no  part  of  that  fund  has  accrued,  in  bad.  Such 
complaint  must  all^e  that  county  has  received 
money  from  that  fund,  with  which  order,  or  part 
of  it,  might  have  been  paid ;  or,  that  order  was 
fraudulently  drawn  upon  a  fund  in  which  the 
county  had  no  assets.  Bd.  Com!*  Union  Co.  v. 
Maxm,  8-97,  '57. 

7141.  Paymentont  of  special  ftudg.  Com- 
plaint against  a  township,  on  a  written  contract 
by  a  township  trustee,  to  pay  a  certain  sum 
"  when  the  funds  come  in,"  must  show,  by  proper 
averments,  that  funds  sufficient  to  pay  demand 
had  come  into  treasury,  and  also  that  such  funds 
were  by  law  applicable  to  pavment  of  claim  ia 
question.  TTainuMbm  Tomimip  t.  Bonney,  46- 
77,  '73. 

7142.  An  averment  that  "funds  have  corns 
in  and  been  used  by  her,  the  township,  *  *  * 
which  funds  were,  by  law,  directed  to  oe  used 
for  the  purpose  of  paj)ring  for  materials  of  this 
character,"  is  not  sufficient  Id. 

XTI.  Presumption  as  to  Contract. 

7148.  Where  a  contractin  snitis  not  all^^ 
to  be  in  writing,  it  is  conclusively  presnmeo  tO 
haTe  been  by  parol.  Qoodru^  v.  Johntm,  66- 
258,  '79  ;  Laniard  v.  Freeman,  60-46,  '77. 

7144.  Where  contract  of  sale  has  been 
consummated  by  writing,  preeumption  is 
writing  contains  whole  contract  meGwrt  v. 
Jeffrey,  8-79.  '66. 

7146.  Presnmed  by  paroL  When  ^^ee- 
ment  is  pleaded  and  not  allraed  to  be  in  writing 
it  will  1m  presumed  to  have  been  made  by  parol. 
Randki  v.  Bandlet,  68-93,  '78  ;  KrvU  v.  iSSewirt, 
54-178,  '76;  Oroeby  v.  JtroUmtan,  87-264, '71; 
Harperv.  MilUr,  27-277,  '66;  Snman  t.  I^jringate, 
67-115.  '79;  19-40. 

7146.  There  is  s  prima  faeie  preeumption  that 
a  contract,  sued  upon  in  this  state,  was  executed 
inthissUte.  IKoiter v. Woo/en, 64-ie\'76;f!inii- 
lin  V.  Thurston,  8  Blf.  160,  '46.  Cf.  £9-636,  640; 
8-^33.  Also  that  indorsements  on  notes  were 
made  at  time  and  place  of  execution.  Pbttertm 
V.  CtiiTei/,  60-128,  77;  42-395;  6-22;  1-125. 

7147.  Parties  to.  Presumption.  An  in- 
struction that  "you  look  alone  to  the  written 
contract  for  the  terms  of  the  contract ;  as  to  who 
executed  the  contract  you  are  to  look  to  all  the 
evidence;  bnt  when  the  contract  purports  to 
have  been  executed  by  a  party,  the  preeumption 
is  that  be  did  so,  although  it  may  oe  by  attor- 
ney,"  is  correct.  Turner  v.  Campbell,  69-279,  '77. 

7148.  If,  in  contract  for  sale  of  ^oods,  no 
time  be  given  for  payment,  the  law  implies  a 
contract  to  pay  for  taeva  on  delivery.  Bobrnten 
V.  Mameg,  6  Blf.  329,  '40. 

XTn.  Contncts.  Vrwt  TariaMO. 

7149.  Pleading.  Paragraphs  of  a  pleading 
founded  on  a  written  contract  can  not  be  sus- 
tained as  paragraphs  upon  a  parol  contract. 
Aim&yT.JZo9eny40-9,'7£ 
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7150.  Pleading.  Parol.  Action  on  contract, 
not  averred  to  be  in  writing.  Verdict  for  plaint- 
iC  Special  findings  that  contract  was  in  writ- 
ing. Meld;  judgment  should  not  be  rendered 
for  defaidaot  on  s.  f.  L,C.£S.  B.  OD.r.  Wrm, 
*8-578,  76. 

71ftl.  Contract,  under  Irhicb  service  was 
irad^ed  to  another,  may  be  used  as  a  cause  of 
action,  or  as  evidence  in  a  common  count  for 
«errice  rendered.  Medsker  v.  Rtehardtont  72-323, 
'80. 

7168.  Tartanee.  Where  complaint  purports 
-to  be  based  n^n  a  parol  contract,  plaintiff  can 
not  give  in  evidence  a  written  one  in  support  of 
his  complaint   Krohn  y.  BaaU,  68-277, 79. 

7155.  Erideiiee.  Tarianee.  Action  onacer^ 
tain  parol  contract.  Answer,  general  denial. 
Plaintiff  can  not  recover  unless  be  proves  con- 
tract allied  in  complaint   Farit  v.  Strong,  51- 

76. 

XTm.  Exeention.  Proof.  Signature.  Ae- 

I  ceptance. 

7154.  CzMBtloik  of.  by  a  rwolntloii.  De* 
nlaL  Howpleaded.  Suit  hy  trustees  of  V.  univei^ 
«it7  against  J  to  recover  valne  of  certain  bonds 
of  the  state,  which  he  had  tn  his  hands  as  agent 
and  attomev  of  universitT,  and  which  he  refused 
to  deliver,  out  had  sold  and  cooverted  to  his 
own  use.  Answer,  that  university  was  indebted 
to  him  for  professional  services  in  suit  against 
«tate,  hy  which  bonds  were  obtained,  under  a 
«pe^l  contract  evidenced  on  part  of  university 
by  a  resolution  of  its  board  of  trustees,  made 
and  entered  on  its  records,  February  8,  '63,  to 
efiect  that  for  such  services  he  be  allowed  one- 
fourth  of  net  proceeds  of  suit,  etc.,  and  that  of 
said  bonds  he  retained  $16,625,  being  one-fourth 
part  as  specified  in  resolution.  To  this,  univer- 
sity replies  that,  at  date  of  resolution,  J  was  sec- 
letaij  of  board  of  trustees,  and  falsely  entered 
the  lesolntion  on  records  of  board;  that  resolu- 
tion actually  adopted  provided  that  ^or  all  his 
legal  services  and  outlays  he  should  be  allowed 
one-fourth,  etc.  Held;  this  reply  was  simply  a 
denial  of  so  much  of  the  answer  as  all^^  the 
■adoption  of  the  resolution,  or,  in  other  words, 
-the  making  of  the  contract  JvdoA  v.  TnuUeB, 
28-272,  '64. 

7 165*  Snbaeriptioit.  Aeeeptance.  A  com- 
plaint alleged  a  subscription  by  defendant,  and 
an  assignmoit  thereof  to  plaintifi*.  It  also  alleged 
that  party  for  whose  benefit  subscription  was 
made  gave  a  written  order  on  defendant  in  favor 
of  plaintifT,  which  defendant  verbally  agreed  to 
pay.  Order  was  set  forth  in  complaint,  but  sub- 
scription was  not  Held;  complaint  good  on  ac- 
cepted order,  and  bad  on  subscription.  Sloekion 
T.  OrvoMr,  61-262,  '75. 

7156.  Aeeeptance.  Evidence.  Evidence  must 
show  an  acceptance.  Jd, 

7157.  Defective  work.  Action  for  damages 
for  breach  of  contract  to  properly  construct  a 
•cellar.  Answer :  acceptance  of  work  by  plaintiff, 
and  execution  of  his  note  for  balance  upaid, 
which  note  was  made  a  counter-claim.  Reply 
admitted  execution  of  note,  but  aaid  that  only 
consideration  for  it  was  agreement  of  defendant 
to  build  for  plaintifF  a  cellar  of  stone,  vater- 
tight;  that  plaintiff  furnished  for  defendant  fift^ 
barrels  of  cement,  to  be  used  in  work,  under  his 

22 


agreement  to  furnish  it ;  that  defendant  used  it 
unskillfully,  and  walls  were  not  made  water- 
tight, and  therefore  consideration  had  whoUpr 
failed.  Held;  reply  was  bad:  (1)  because  it 
did  not  show  that  plaintiff  had  furnished  suffi- 
cient cement;  (2)  because  he  did  not  show  that 
he  did  not  know  of  defects  before  settlement  and 
giving  of  notes.    Pettie  v.  Grtwr,  39-343,  '72. 

7168.  Abandonment.  Remedy.  Court  in- 
stnicted  that  if  plastering  was  done  under  a 
written  contract,  by  which  F  agreed  to  plaster  a 
certain  house  for  P,  for  a  specified  price  for 
whole,  and  F  voluntarily  abandoned  work  be- 
fore it  was  finished,  without  fault  on  part-of  P, 
they  should  find  for  defendant  Also,  that  if  P 
failed  to  furnish  materials  as  be  had  agreed  to 
do,  by  contract,  or  refused  to  permit  plaintiff  to 
finish  work  after  he  had  begun  it,  they  should 
find  for  plaintiff  value  of  work  done;  but  if 
plaintiff  run  out  of  lime,  and  defendant  failed  to 
furnish  him  lime  for  half  a  day,  but  then  fur- 
nished it,  it  would  not  be  such  a  failure  to  fur- 
nish materials  as  would  authorize  plaintiff  to 
abandon  contract  and  recover  for  work  done. 
Court  also  instructed  jury,  that  if  work  done  was 
accepted  by  defendant,  plaintiff  might  recover 
for  its  value  ;  but  fact  that  it  was  done  on  house 
of  defendant,  on  his  premises,  and  defendant 
must  use  it,  or  tear  it  off,  would  not  be  an  accept- 
ance as  to  make  him  liable  to  pay  for  it,  if  plaint- 
iff voluntarily  abandoned  contract  Fbrimerv. 
Purl,  1-489, '49. 

7160.  Proof  of  execution.  In  an  action, 
wherein  heirs  of  a  decedent  are  parties,  and  ex- 
ecution of  a  note  of  decedent  is  one  of  issues; 
execution  of  note  by  decedent  must  be  proved 
by  competent  evidence,  though  note  Is  a  part  of 
complaint  and  its  execution  is  not  denied  under 
oath.  Section  80,  of  code,  does  not  apply.  Riser 
V.  Snoddy,  7^2,  '56.  Also  when  note  is  filed 
against  an  estate  and  is  contested  by  adminis- 
trator. Mdhm  V.  Sawyer,  18-73,  *62;  BarneU  v. 
Ch6tne(  Jlfoiter's  Linton,  28-2&4,'67 ;  Oawoody.Lee, 
82-44, '69. 

7160.  Waiver.  A  failure  to  object  to  the  in- 
troduction and  reading  in  evidence  of  the  note, 
does  not  waive  the  proof  of  its  execution.  Oa- 
woodv.  Lee,  82-44,  '69. 

7161.  Proof  of  exeention.  Section  216  of 
the  revision  of  '43,  was  continued  in  force  by 
section  802  of  code,  and  is  more  comprehensive 
than  section  80  of  the  code.  Bdton  v.  jSbtiM,  45- 
291,  73;  PtitteTWn  v.  Crawford,  12-241,  '59.  Cf. 
7-306;  10-82.   (But  ».  K.  S.  81,  1291.) 

7162.  Proof  of  execution  of  contract.  Ac- 
tion against  makers  of  a  note  secured  by  mort- 
gage, and  their  vendees,  who  assumed  and  agreed 
to  pay  same  notes  and  mortgage.  Notes  and 
mortage  were  made  a  part  of  complaint,  and 
their  execution  was  not  denied  under  oath. 
Held;  undersection  216,  of  revision  of  '43,  notes, 
and  mortgage  may  be  admitted  and  read  in  evi- 
dence, against  vendees,  without  proof  of  their 
execution.    BeUtm  v.  Smith,  45-291,  '73. 

7163.  Delivery  of  a  note  ig  the  final  act  of 
Its  execution^  without  which  there  is  no  bind- 
ing force.    Frather  v.  ZiUanJ,  88-155,  71. 

7164.  Complaint  by  A,  B  and  C  against  D, 
executor  of  E.  The  complaint  alleged  that  E,, 
in  his  lifetime,  in  consideration  of  rescinding  a 
sale  of  real  estate  sold  by  him  to  plaintiffs,  was 
indebted  to  them  severally  in  followii^  sums : 
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to  A  $200,  to  B  $200,  and  to  C  $100,  payable  ac- 
cording to  effect  of  a  certain  writing,  as  follom : 
E  agrees  to  par  what  he  thinks  is  right  in  case 
of  a  "quit  off''— to  A  and  B  $200  each,  and  to 
C  $100,  each  one  to  l>e  paid  one-haU  on,  etc., 
and  balance  on,  etc.  Averment,  that  several 
sums  were  due  and  unpaid,  etc.  Ailegations  in 
complaint  having  been  denied,  plaintiff,  having 
first  shown  instrument  to  be  hand-writing, 
ofiered  it  in  evidence  to  jniy,  and  then  prorw 
by  a  witness  that  in  a  conversation  between  him 
and  testator,  latter  said  he  owed  A,  B  and  C 
$500.  Hdd;  complaintsufficientJ>utcontract(not 
signed  by  E)  was  not  proven,  dotnon  v.  Hall,  7- 
291,  '55.  ■ 

7165.  Signature  is  not  necessary  to  bind  a 
part^  thereto.  An  acceptance  of  a  paper  con- 
taining a  proposition  signed  by  A,  and  doing  of 
an  aflirmitive  act,  as  provided  for  in  proposi- 
tion, binds  acceptor.  A  contract  is  then  made 
between  them.  Street  v.  Cluwman,  29-142,  '67. 
Also  with  deeds.  C  U.  A  Fl.  W.  R.  Oo.  y.  Pearee, 
28-602, 'ff7. 

7166.  Plaee  of  ripnatare  at  bottom  of  a  cod- 
trsct  is  not  essential  to  its  validity.  Law  does 
not  prescribe  particular  place  where  obligor's 
name  must  be  placed  ;  but  wherever  placed,  it 
mnst  be  done  with  intention  of  thereby  execut- 
ing it  as  his  obligation.  If  placed  at  close,  in- 
ference is  that  it  was  so  placed  as  final  execution 
of  instrument,  but  not  if  placed  at  beginning  or 
in  body.  In  latter  case  there  must  tie  additional 
evidence  to  prove  execution.  MoiGUen.  v.  Ter- 
nil,  2S-163,  *64. 

7167*  A  paper  was  ofiered  in  evidence  by  de- 
fmdant,  drawn  up  by  plaintiff,  purporting  to  be 
a  contract,  bat  not  signed  b^  either  party.  Held  ; 
not  error  to  reject  it.   Lemt  v.  Crow,  69-434,  '80. 

7168.  Subscription.  In  action  to  recover 
money  subscribed,  complaint  averred  defendant 
had  "subscribed, under  a  beading  in  writing,  as 
follows,"  setting  out  contract  of  subscription, 
signed  by  defendant,  but  alleged  neither  execu- 
tion nor  delivery.  .H«M,' bad  on  demurrer.  Pstiv 
T.  Board,  ele.,Ck.t^  ChriM,  70-290,  '80. 

7169*  Additional  paragraph  failed  to  set  out 
copy  of  such  subscription,  and  did  not  refer  to 
one  set  ont  in  preceding  paragraph,  i/eftf  /  bad 
on  demurrer.  Id. 

7170.  A  and  B  entered  into  a  written  con- 
tract, signed  by  A  and  sareties,  but  not  bj 
B*  Suit  by  6,  against  A  and  sureties,  alleging 
failure  to  comply.  Answer  by  sureties,  that  they 
signed  on  consideration  that  B  should  also  sini 
and  advance  money,  which  he  did  not  do.  IfeM; 
they  had  a  right  to  insist  upon  its  ezecuUon  by 
him,  or  claim  the  benefit  of  his  faulure.  Smope 
v.  Forney,  17-385, '61. 

7171.  When  a  man,  who  can  without  diffi- 
culty read,  executes  a  negotiable  note  without 
reading  it,  trusting  to  party  to  whom  it  is  exe- 
cuted for  a  statement  of  its  contents,  or  trusting 
to  reading  of  it  by  latter,  there  being  no  sub' 
stantial  reasons  shown  for  not  reading  it  him- 
self, he  is  guilty  of  negligence.  Nebeker  t.  Cut' 
mnger,  48-436,  '74.  Cf.  N.A.iSiS,  R.  Co.  v.  Fulda, 
10-187,  '58 ;  Kimble  v.  CkrMe,  56-140^76 ;  So- 
eon  V.  Markku,  46-116,  '74;  Bogen  v.  Fbtee,  29- 
577,  '68. 

7172.  Statute  of  limitations  of  six  years  is 
a  bar  to  an  action  by  one  maker  of  a  note  against 
other  for  contribution,  as  action  is  not  on  note 
as  though  brought  by  payee,  but  for  money  paid 


by  one  for  benefit  of  other,  and  is,  therefore,  on 
an  implied  contract   Sexton  v.  Sexlony  66-88,  *71. 

7I4S.  B  was  surety  for  A  on  a  note  to  S.  A, 
with  B,  C  and  D  as  his  sureties,  had  executed  a 
note  to  H.  A  became  unable  to  pay  notes.  A 
executed  a  deed  to  B,  C  and  D  to  indemnify 
them.  Afterward  note  to  S  was  renewed  by  B, 
C  and  D,  and  was  subsequently  again  roiewed 
by  B  and  D  only.  S  obtained  jud^ent  against 
Band  Don  note  so  renewed.  D  paid  his  ptvUcn; 
B  paid  balance.  S  remained  insolvent.  Attime 
of  execution  of  this  deed,  Bwas  only  oneof  snre- 
ties  on  note  to  S,  but  all  said  sureties  became 
parties  in  next  renewal.  Action  by  B  against 
C  for  contribution.  Held;  though  name  of  C 
was  not  on  note  to  S,  and  was  on  other  notes  with 
said  parties  an  sureties  for  A,  it  was  error  not  to 
admit  parol  evidence  that  sole  and  only  consid- 
eration of  deed  from  A  to  B,  C  and  D  was  thdr 
joint  agreement  to  pay  note  to  S,  and  share  lOtke 
in  land.    Boulden  v.  Seirele,  84-60,  70. 

7174.  Joint  makers.  A  sued  B  for  contribn- 
tion.  Complaint  allied  that  he  and  B  made 
their  note  to  C,  and  be  paid  same,  and  B  refused 
to  pay  any  part  of  it.  A  copy  of  note  filed  with 
complaint  read,  "  we  promise  to  pay  to  the  order 
of  "  C.  Held  ;  in  absence  of  anything  alleged  or 
shown  to  contrary,  it  will  be  presunrad  that  both 
were  principals.  A  had  a  right  to  recover  (A  B 
one-half  amount  of  note  for  contribution.  Settm 
V.  Sferfon,  85-88,  '71. 

7175.  When  a  judgment  is  joint  against  two 
defendants,  both  are  presumed  to  be  principals. 
If  one  claiming  to  be  the  surety  of  other  pays  off 
judgment,  without  any  judicial  determination 
of  question  of  suretyship,  he  can  not  have  exe- 
cution for  his  use  on  judgment  LaaU  v.  Mmc- 
fcy,  17-36,  '61. 

7176.  Where,  in  action  on  a  note,  against 
makers,  court  directed  verdict  to  be  found  for 
some  of  defendants.  Held ;  defendant,  against 
whom  verdict  is  found,  if  obliged  to  pay  judg- 
ment, may  enforce  contribution  from  gan 
co^efendants^  if  principals,  in  a  snbseqaent 
action.  Forgey  v.  Firtt  Nat  Book  Gambridge  OiQr, 
66-123, '79. 

7177.  Where  two  or  more  purchase  an  es- 
tate, and  one  pars  the  money,  and  estate  is 
conveyed  to  both,  if  there  is  no  contract  between 
them,  one  who  pays  has  but  one  remedy,  namdr, 
to  file  bill  for  contribution.  Brown  t.  BudA,  %- 
442,  '60. 

7178.  One  party  to  a  partition  fence  may 

repair  and  enforce  contribution  against  otb^, 
under  statute  (1  R.  S.  292).    Myert  t.  AnU, 
290,  '57.    Cf.  14-317  ;  28-^19 ;  88-497.   (tn  B. 
8.  '81,4848.) 

7179.  A  judgment  creditor  had  a  lien  on  a 
lot  which  was  sold  at  sheriff's  sale,  in  porsti- 
ance  to  a  decree  in  a  proceeding  for  foreclowre 
of  a  senior  mortsage  on  lot,  to  which  he  was  not 
made  a  pi^rty.  Lot,  while  owned  purchaser 
at  sheriff's  sale,  wascondemnedbycity  forsbvrt 
purposes.  City  paid  as  damages  to  Mid  owner, 
an  amount  more  Aan  enough  to  pay  sum  total 
paid  by  said  owner  as  purchase-money  and  iud^- 
ment  lien.  In  other  words,  said  owner  held  in 
his  hands  proceeds  of  condemnation,  more  than 
would  be  necessaiy  to  redeem  lot  and  pay  said 
judgment.  Jud^ent  creditor,  upon  equitable 
principles,  is  entitled  to  look  to  money  in  hands  of 
owner,  for  payment  of  his  Judgment,  instead  of 
lookine  to  lot    Qimhd  T.  iSoAe,  61M4A,  "77. 

7 1 80.  Deound.   TSot  is  it  necessary  for  sniA 
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indgment  creditor  to  make  a  demand  for  money 
D^re  brin^Dg  his  action.  Id, 

7181.  ConulbatloB  can  not  be  had  against 
beiis  of  a  deceased  surety  on  an  official  bond  by 
his  BDCcessor,  for  money  paid  out  by  reason  of 
a  default  on  part  of  principal,  while  estate  of 
sniety  remained  ansettled.  Complaint  therefor 
mast  aver  that  ancU  estate  had  been  finally  set- 
tled. Until  soch  final  settlement,  claims  should 
have  been  filed  under  sec.  62  of  act  concerning 
decedents'  estate.  Skeeiu  v.  Tucker,  78-73,  '80. 
(«iB.a'81.23ia) 

7185.  WroBg  doers.  One  of  two  joint  wrone 
doeiscan  not  have  contribution  from  other. 

ten  r.  Nerdiinger,  S0-53>  '68. 

7188*  As  a  general  ral^  there  can  be  no  con- 
tribution among  wrong  doers.  Hunt  v.  Lame, 
»-248,  '57. 

7184.  Joiiitjndgiiteiit-debtorsarenotliable 
for  payment  made  by  a  stranger  at  request  of 
one  of  aaid^ebtors.  C^riman  v.  Long,  1-212, 
48- 

3185.  In  a  suit  by  notice  and  motion,  under 
the  statute,  by  a  saret;  against  his  oo-saretf 
for  contribution,  notice  may  beserred  by  plaint- 
iff on  defendant  in  any  county  in  state.  OaOing 
I.Stewart,  6  Bit.  372,  '43. 

7186.  Sureties  apon  the  bond  glTen  hy 
the  advliitetimtor,  accordinK  to  law,  on  his  ap- 
[^ication  for  sale  of  land  Oi  decedent,  condi- 
tioned for  faithful  accounting  and  proper  appli- 
cation of  proceeds  of  sale,  are  not  co-sureties  with 
those  on  the  first  and  original  bond,  and  are  not 
liable  to  them  for  contribution.  S^yen  v.  Htm, 
lfr-130.  '60.   Cf.  47-310. 

7187.  Contribatlon.  Losses  at  sea.  As  a 
general  principle  where  goods  uwjeUwmed  from 
s  ship,  on  account  of  perils  oil  sea,  to  preeerre 
Teasel,  all  interested  parties  mast  contribute  to 
make  op  loss,  pro  rata.  2*.  F.  A  M.  ins.  Co.  v. 
Sparei,  16-52,  '61. 

7188.  An  exception  to  this  rule  is  that  of 
carried  on  deck,  unless  they  are  so  car- 
ried according  to  common  usage  and  course  of 
trade,  on  voyage  for  which  they  were  shipped.  Id. 

7189.  No  notice  to  underwriters  of  such  cus- 
tom, is  necessary,  they  being  bound  to  know  usage 
of  particular  trade.  Id. 


CONTBRSION* 

See  Tnner. 

I.  OenaraUy. 

II.  What  GmaUutet.  Emdmee. 

III.  Waiver  of  Tort. 

IV.  Interest  of  Pla^nHiff. 
V.  iWtnjis. 

VI.  Fidueiariu. 
Vn.  Demasnd. 
VIII.  Damasn. 

I.  Genenllr. 

7190.  Declining  to  accept  what  one  right- 
folly  owns,  which  is  conditionally  tendered,  does 
■ot  anthorize  another  to  eonrert  It  lo  his 
•wn  ue.  Moon  T.  Martin,  55-218,  '76. 

7191.  Rirtiifleation  and  release.  A  gave  to 
B  personal  property  belonging  to  C,  in  payment 
of  A's  debt.  C  demanded  property  of  B,  and  en- 
tered into,  but  did  not  make,  any  perfected 
agreement  or  adjustment  with  him.   Htid;  C 
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had  not  relieTed  A  from  any  liabilitr  to  him  for 
conTersion.   Freeman  v.  Peckkam,  47-147,  '74. 
7192.  Conrersion  of  land  into  personalty. 

A  testator  gave  to  his  wife,  as  long  as  she  should 
remain  his  widow,  use  of  all  his  real  and  per- 
sonal property.  Will  then  proceeded:  "Af- 
ter death  or  marriage  of  my  wife,  my  will  is 
that  all  my  property,  real  as  well  as  persona], 
shall  be  sold  and  equally  divided  among  my 
children."  Hdd;  direction  to  sell  was,  in  effect, 
a  oouTersioD  of  land  into  personalty ;  in  equity 
land  most  be  treated  as  money.  BwMO/  t.  i>ur- 
bam,  fr-71,'54.  CL  19-101;  20-293;  ^216. 

n.  Wbai  Constitntes.  ETidenee. 

7198.  Demand  and  refasal  afford  evidence 
of  conTersion,  but  not  the  only  evidence.  Bunger 
v.Moddy,  7(M6,'80. 

7194.  Breach  of  contract.  Complaint  al- 
leged; that  plaintiff's  land  about  to  besold  on  exe- 
cution; that  he  applied  for  a  loan  of  money  to  de- 
fendant, who  agreed,  if  he  should  be  allowed  to 
bid  in  and  receive  certificate  of  purchase,  as 
security,  until  land  be  sold  and  he  reimbursed ; 
that  a  year  after,  title  passed  to  defendant,  by 
sheriff's  deed,  he  still  acknowledging  contract 
and  allowing plainUff to  retain  possession;  that 
a  purchaser  paid  a  satisfocto^  sum  in  moDey> 
mortgages  and  notes;  that  plaintiff  and  his  wife 
quit-claimed  at  request  of  defendant,  who  agreed 
to  pay  them  purchase-money,  less  amount  due 
him  ;  that  defendant  converted  whole  to  his  use. 
Jury,  with  general  verdict  for  plaintiff,  found 
specially,  that  defendant  had  received,  in  cash,  a 
less  amount  tlian  his  debt;  that  he  had  signed 
an  agreement  with  third  persons  to  buy  land,  at 
sale,  for  plaintiff;  that  be  had  made  said  parol 
agreement  with  plaintiff.  Hdd;  general  and 
special  verdicts  were  not  contradictoiy,  and  that 
defendant  was  liable.  Houtv.  Woaig,  67-319, '79. 

7195.  Where  a  warehouseman  sell  goods 
deposited  with  him  far  storage,  without  no- 
tice to  owner,  it  is  a  conversion.  Jordan  v.  iSAuv* 
man,  28-136,  '67.   Cf.  52-619. 

7196.  Donor  of  an  executed  ^ft  afterwards 
appropriated  thing  ^ven  to  her  own  use.  Held; 
a  wrongful  conversion.  Rinker  t.  Binker,  20- 
185,  '63. 

7197.  Evidence.  On  trial  for  conversion  of 
lumber,  plaintiff  having  rested,  and  having  of- 
fered no  evidence  touching  any  lumber  in  de- 
fendant's possession,  latter  was  not  permitted  to 
show  character  of  such  lumber,  or  how  he  ob- 
tained it    WhiBUer  v.  Teague,  66-565,  '79. 

7198.  Any  levv  before  third  Mondav  of  April 
(formerly  third  Monday  in  March)  for  delin- 
quent taxes,  unless  debtor  is  about  to  leave 
county,  renders  treasurer  liable  for  conver- 
sion.   Veii  V.  Graff,  87-263,  '71. 

7199.  Evidence  of.  Act  of  taking  notes  by 
a  guardian  in  his  own  name,  for  money  belong- 
ing to  his  ward,  in  law,  does  not  amount  to  a 
conversion  of  ward's  estate.  It  only  tends,  to 
prove  it    Riehardmm  v.  Slate,  55-381,  '76. 

7200.  Preponderance  of  evidence.  Reas- 
onable donbt.  In  an  action  to  recover  value  of 
property  belonging  to  plaintiff  unlawfully  re- 
tained and  converted  by  defendant  to  his  own 
use,  though  properly  was  clandestineljr  convert- 
ed, it  is  error  to  charge  jury  that  evidence  of 
such  taking  and  conversion  "  must  amount  to 
more  than  a  preponderance,  for  the  reason  that 
sndi  a  oonvemon  •  •  *  would  involve  the 
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moral  turpitade  ot  the  crime  of  larceny  •  •  • 
and  the  evidence  must  satisfy  you  beyond  a  rea- 
sonable doubt."    BiggeU  V.  Wert,  85-54,  'VI. 

7201.  Having  taken  up  an  animal,  one  pre- 
tended to  do  so  under  estray  law,  but  refused  to 
deliver  it  to  a  constable  to  be  sold.  He  sold  it  at 
a  private  sale  and  retained  proceeds.  Hdd;  he 
was  a  trespasser  and  was  liable  to  owner.  Btir- 
ton-r.  Oc^majf,  80-469,  '63.   Cf.  61-246. 

7202.  Bailee  received  bank  notes  in  accord- 
ance with  agreement,  to  deposit  whole  in  bank; 
$580  of  amount  he  failed  to  deposit.  Held ;  it 
may  be  &lrlr  presamed  that  he  converted 

that  snm  to  his  OVn  nse.  Spencer  v.  Morgan, 
5-146,  '54. 

7208.  If  a  person  refuse  to  deliver  goods  in 
his  possession  to  owner,  saying  that  they  belong 
to  another,  such  refusal  is  evidence  of  a  een- 
TMlriOIU    Coffin  V.  Anderson,  4  fitf.  395,  *Z7. 

m.  Waiver  of  Tort 

7204.  Option  to  sue  for  conversion.  Suit 
by  A  against  B,  to  recover  the  value  of  certain 
lumber,  alleged  to  have  been  furnished  to  him 
under  a  contract  that  be  was  to  work  it  up  into 
sash,  etc.,  and  pay  to  A  the  usual  price  oi  such 
manufactured  articlef,  deducting  cost  of  manu- 
facturing, and  which  B  was  alleged  to  have 
wasted  and  destroyed  and  converted  to  his 
own  use.  Huld;  A  might  waive  tortious  con- 
version of  property,  and  sue  in  form  of  ex  am- 
(rocfti.    Jonenv.  Gregg,  17-84,  '61. 

7205.  Where  complaint  before  a  Justice 
allowed  a  eanse  of  action  either  im  replevin 
or  trover,  and  no  writ  of  replevin  was  asked 
or  issued,  and  no  bond  filed,  but  demand  and 
writ  issued  were  as  in  assumpsit  for  value  of 

Jiroperty.    ffeid;  proper  to  treat  such  action  as 
or  valueof  property,  tort  beingwaived.  Monford 
V.  Whiie,  58-547,  '76. 

7206.  Assumpsit  for  goods  sold  and  deliv- 
ered. Plaintifi*  proved  that  he  had  left  his  wagon 
with  defendant  for  safe  keeping,  and  that  de< 
fmdant  had  converted  it  to  hu  own  use.  Heid; 
suit  sustained.  Cooper  v.  HeUabeek,  6  Blf.  14,  '38. 
Cf.  66-576. 

IT.  Interest  of  Plalntifl; 

7207.  Action  by  one  Joint  owner.  Com- 
plaint by  A  against  B  that  he  had  unlawfully 
taken  possession  of  property,  in  which  A  had  a 
half  joint-interest  with  C;  had  sold  same,  and 
converted  proceeds  to  his  own  use,  to  damage  of 

Slaintiff,  etc.  Held  ;  complaint  sufficient  Ool^ 
718  V.  Ayers,  57-239,  '77. 
7808.  Part  Interest.  Action  for  conversion 
of  certain  lumber.  Plaintiff  claimed  by  pur- 
chase from  former  owner.  Defendant,  under 
purchase  at  sheriff's  sale,  on  execution  against 
such  former  owner.  Court  instructed  jury :  that 
if  th^  found  from  evidence  that  title  to  any 
part  of  lumber  had  not  passed  to  plaintiff  before 
uen  of  execution  had  attached,  tnen,  as  to  that 
part,  defendant  should  recover.  Held;  correct. 
Sou  V.  Smith,  70-298,  '80. 

7209.  Where  there  was  evidence  tending  to 
show  former  ownership  adverse  to  defendants,  it 
wasright  for  court  to  instruct  jury  on  that  point 

Id. 

7210.  Literest  of  platntilt  If  goods  given 
at  one  place  be,  at  time  of  {pft,  in  another,  and 
be  aftenrards  converted  by  a  stranger  before 


donee  can  take  possession,  an  aetfOB  hf  diMMS 
will  lie  for  eoarersion.   CbOu  t.  Bowm,  8  Bit 

262,  '48. 

7211.  After  execution,  against  goods,  etc.,  of 
A  and  his  replevin-bail,  B,  was  delivered  to  sher- 
iff, C  fraudulently  converted  certain  goods  of  A 
to  his  own  use,  latter  having  no  other  proper^. 
Execution  was  then  levied  on  property  <rf 
who  paid  a  part  of  judgment,  and  sued  C  for 
said  tort  Held;  action  would  not  lie, plaintiff 
having  no  legal  interest  in  goods  when  injntr 
was  committed.  Green  v.  AunMe,  6  BIL  552,  '43. 
Cf.  80-155. 

T.ConTerrim.  heading. 

7818.  Where  complaint  alleging  wrongfnl 
conversion  fails  to  set  out  asnAelent  Nil  ttf  par* 
ticnlars,  defect  can  not  be  reached  by  demnirer, 
but  bv  motion  to  make  more  certain.  iVoctor  v. 
CoU,  66-576,  '79. 

7213.  Where  complaint  shows  that  defendant 
wrongfully  converted  goods  to  his  own  use,  it 
need  not  aver  tliat  ne  wrongfoUy  reeelT«ft 
or  wrouflrfkiiiy  retains  them.  Id. 

7814.  In  an  action  for  conversion,  an  an- 
swer of  setoff  is  notallowable.  Boil  v.  Simma, 
60-162,  '77.   Cf.  68-488. 

7215.  A  complaint  in  an  action  on  a  guar- 
dian's bond,  alleged  "  that  there  came  into  the 
hands  of  such  guardian,  on  the,  etc.,  three  notes, 
of  the  value  of,  etc.,  that  he  converted  said  assets 
to  his  own  use  and  benefit"  Held;  complaint 
bad.  It  did  not  aver  notes  were  due.  He  cx>ald 
not  collect  them  before  maturity  in  order  to  ac- 
count If  hesold  notes  and  converted  proceeds, 
Mb  flkonld  luTe  been  alleced.  Kidwdl  t. 
StaU,  46-27, 7& 

TI.  Fldaeiaries. 

7216.  Conversion  by  tmstee.  A  township 
trustee  loaned  the  township  funds  and  took  a 
note  payable  to  himself  "tnutee."  Though  town- 
ship had  a  right  of  action  against  trustee  for 
failure  to  turn  over  funds,  it  could  have  no  right 
of  action  on  note.  "Trustee"  was  a  mere  des- 
cription of  person.  Bobbins  v.  DiaKon,  19—204, 
'62:  Bobbins  v.  Cheek,  32-328,  '69. 

7217.  Pnbilc  trustee.  If  a  township  trustee 
makecontracts  for  township  which  he  was  legally 
authorized  to  make,  and  thereby  became  liable, 
as  such  trustee,  to  pay  to  other  contracting  par- 
ties certain  sums  of  money,  and  afterwards  made 
such  payments  in  goods  out  of  his  store,  or  by 
giving  such  parties  credit  on  their  accounts  due 
him,  by  their  consent,  mere  fact  that  be  retained 
a  corresponding  amount  of  township  funds  ap- 
plicable to  that  purpose  would  not  constitute  a 
conversion  by  trustee  or  render  him  liable  there- 
for.  Sate  V.  iV*w,  88-286, '70. 

7818.  Executor  de  son  tort.  Action  by  an 
administrator  to  collect  money  wrongfully  con- 
verted by  defendant,  belonging  to  decedent.  An- 
swer, that  money  taken  was  identical  money 
loaned  to  decedent,  who  bad  it  on  hand  at  time 
of  his  death;  that  his  widow  took  possession  of 
money  and  represented  to  defendant  that  she 
would  take  out  letters,  and  requested  him  to  t&lce 
back  said  money  and  deliver  to  her  note  of  de- 
cedent given  therefor,  which  he  did.  Held,'  an- 
swer bad,  as  it  did  not  allege  whether  or  not  es- 
tate was  solvent  It  was  not  pleaded  as  a  setoff. 
Bttbmam  t.  Imhc¥>er,  47-199,  '74. 
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7219.  €0BTer8i0B  bjr  admlolstnitor.  De- 
Waati*  Aq  administrator  of  a  decedent's  estate, 
and  sureties  on  bis  bond,  are  liable  for  assets  of 
estate  converted  by  the  administrator  to  his  own 
086,  and  in  a  complaint  therefor  It  is  not  neces- 
ury  to  allege  a  demand  before  suit.  2feigm  v. 
Cbnew,  5»-489,  77;  Jefl^  etc,  B.  Co.  v.  Gent, 
85-39,  '71  -,  BAinxm  t.  Sihworth,  2$-311,  '64 ; 
Femaon  v.  Dmm,  28-58,  '67 :  SktmeerY.  Morgan, 
6-146,  '54. 

Keither  He,  in  his  official  capacity,  nor 
hk  safeties,  are  liable  for  proceeds  receiTed  and 
eoDTerted  by  him  from  sale  or  lease  of  realty. 
OaJoM  V.  KinAaUy  57-42,  '77. 

7221.  Nor  for  croi«  planted  and  grown  after 
death  of  decedent  Boamaa  t.  Rodman,  fi4-444, 
76. 

7222.  Money  so  receiTed  and  converted  is  no 
part  of  estate.  Mankim  v.  Ktmball,  «upra/  Rod- 
Moa  T.  Rodman,  supra. 

7228.  ConrersioD  or  firm  assets.  General 
denill.  A  former  partner  wan  charged  with 
hkTiQg  received  certain  sums  of  monev  belong- 
ing to  firm,  which  he  had  not  applied  to  part- 
nership parposes,  bat  had  converted  to  his  own 
Dse.  Under  general  denial,  he  was  entitled  to 
Bhow  that  he  had  applied  such  funds  to  partner- 
sUp  purposes.   Hadaieifv.  KTf/iams,  46-413, '74. 

7884.  Bailee.  Poraessory  interest.  An  em- 
ployee in  a  paper  manufactory  found  upon  the 
premises  certain  lost  bank  bills  among  old  pa- 

ers  which  she  was  assorting,  end  which  had 
en  purchased  by  her  employer,  enclosed  in  an 
ODmarked  envelope.  To  ascertain  whether  they 
vere  genuine,  she  handed  them  to  latter,  upoo 
bu  promise  to  return  them,  which  he  refused  to 
do  apon  her  demand,  upon  which  she  instituted 
action  against  him  for  their  value.  Held;  plaint- 
iff had  sufficient  possessory  interest  in  property 
to  entitle  Iter  to  recover  as  against  defendant, 
who  was  a  mere  bailee,  he  never  having  had 
possession,  except  unwittingly,  which  was  not 
lofficient  to  conier  a  right  Somen  v.  StMimn, 
8^281,  '78. 

7226.  A  delivered  a  note,  secured  by  mort- 
gage, against  C  to  B,  to  secure  his  debt  to  B. 
Amount  of  note  was  much  in  excess  of  debt.  C 
waB  well  acquainted  with  title  of  note,  and,  un- 
der an  acreement  with  B,  paid  amount  of  debt 
of  A  to  B,  and  destroyed  note.  B  satisfied  the 
mortgage.  Hdd;  B  and  C  were  jointly  liable 
to  A  in  an  action  for  conversion  of  note  and 
BKHtgage.   SUpheaton  v.  Feeter,  55-416,  '76. 

Til.  Demand. 

See  Demand. 

7226.  Demand  need  not  be  made  before  suit, 
in  an  action  by  a  cestui  <jue  tnul  for  conversion 
^i^  a  trustee  of  personalty.  Bm  T.  Hon,  70- 

7227.  One  who,  at  his  own  request,  is  fn- 
tnsted  by  UMther  irtth  money  to  be  applied 
to  a  particular  purpose,  is  liable  to  latter  tnere- 
for,  upon  hia  conversion  thereof,  without  a  de- 
mnd.   Bmger  v.  Boddy,  70-26,  '80. 

7288.  When  a  conversion  is  allied  in  a 
[heading,  no  demand  need  be  averred.  iVoetor 
T.CW(,lMt-676,79. 

7229.  Complaint  charged  that  defendant  had 
converted  to  his  own  use  Certain  notes  of  plain- 
uff  iftfti;  a  vnmgfal  and  unlawful  appro- 
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priatton  Is  implied,  and  complaint  is  good. 
Eeiah  v.  Betpwlds,  68-561,  '79. 
7280.  Iramand  need  not  be  alleged.  M 

YIII.  Damages. 

7381.  In  an  action  to  recover  valne  of  a 
note  owned  by  plaintiff,  converted  by  defendant 
to  his  own  use.  Held;  error  to  instruct  that  If 
maker  was  insolvent,flo  that  he  had  no  property 
subject  to  execution  at  time,  note  was  of  no  valne, 
and  defendant  was  not  liable  for  its  conversion. 
PraU  V.  Boyd,  17-232, '61. 

7232.  In  action  for  conversion  of  personal 
property,  measure  of  damages  is  value  of  prop- 
erty at  time  of  conversion.  Yaier  v.  Midlen,  84- 
277,  '63.   Cf.  64-220. 

7283.  Where,  in  suit  for  valae  of  goods 
wrongfully  taken,  it  la  Impossible  for  jplamtifr 
to  know  the  amount  or  valne,  and  defendant 
fails  to  show  same,  jury  will  solve  all  doubts  as 
to  such  amount  and  value  most  strongly  against 
defendant.    Tea  v.  Gates,  10-104,  '58. 

7234.  X  bank  sold  certain  gold  coin  left  as  a 
special  deposit,  at  a  premium.  Held;  liable  to 
bailor  fur  amount  realized  by  conversion.  Bank 
^  State  V.  Button,  27^26,  '67. 

7235.  Proof.  In  such  a  case  a  refusal  to  de- 
liver coin  on  demand  is  evidence  of  a  conver- 
sion, and  will  justify  inference  that  conveision 
was  at  usual  premium.  Id 

7236.  Where  indorsee  of  a  note,  holding 
same  as  a  collateral  »<ecurity,  sold  same  without 
consent  of  indorser,  he  must  prima  facie  account  fo 
indorser  for  amount  of  note  with  interest.  Siu- 
mrd  V.  Duke,  04-220,  '78. 

7237.  Such  indorsee  can  not  complain  of  an 
instruction  that  plaintiff  shall  recover  above 
amount,  less  "  payment  of  all  advances  to  plaint- 
iff, interest  thereon,  and  compensation  for  col- 
lecting" said  notes.  Id. 

7238.  In  an  action  for  the  forcibly  and  unlaw- 
fully taking  and  conversion  of  wheat,  standing 
in  field,  measure  of  damages  is  value  of  wheat 
at  time  of  sale  in  form  it  was  sold,  if  [tlaintiff 
is  content  therewith;  though  he  is  entitled  to 
its  highest  price  at  any  time  between  taking  and 
sale.  Defendant  is  not  entitled  to  any  reduction 
for  his  labor  voluntarily  bestowed  by  his  wrong- 
ful acts  in  harvesting  and  threshing  crop.  Eme 
V.  Wire,  88-127,  '70. 


COBTTBYANCB. 

7289.  Qnit-claim.  A  conveyance  by  trustees 
did  "hereby  releas^  remise,  and  forever  quit- 
claim unto  the  said  S.,  his  heirs  and  assigns  for- 
ever, all  their  right,  title,  interest  and  estate, 
legal  and  equitable  in,"  etc.  Held;  as  trustees 
held  legal  title,  they  passed,  by  quit-claim,  the 
fee.   Boue  v.  Beckett,  80-154,  '6a 

7240.  In  order  to  eoavey  an  estate  of  in- 
heritance, it  was  necessary,  until  May  6,  '53, 
that  deed  or  contract  contain  words  of  inlrarit- 
ance.    Nicholeon  v.  Oarest,  69-39,  '77. 

7241.  The  words  convey  and  warrant," 
in  a  deed,  are  deemed,  by  force  of  statute,  to  con- 
tain all  common  law  covenants.  Kent  v.  Ccair 
traU,  44-452,  '73;  Keiper  v.  Klein,  61-316,  '75. 

7242.  A  TolnntaiT  oonveyance  is  good 
against  a  subsequent  purchaser,  with  notice. 
Aaen  V.  Brven,  Sfl-137,  '63 ;  Piane  v.  Doe,  7  Bit 
486,  '45;  ShaUegy.  Bmmnon,  6  Blf.  193,  '43;  Mh 
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yedyv.Rvdxr,id.m,*43.  Cf.  19-271;  81-56; 
47-98. 

7845.  And  especially  where  the  voluntary 
grantee  has  cooTeyed  to  a  bona  fide  purchaser. 
Aiken  t.  Awn,  supra.  Itecord  of  sacti  convey- 
ance U  nffldeat  notice.  MeNetfy  t.  Sneker,  9u- 
pra. 

7244.  Though  such  conveyance  be  not  record- 
ed according  to  statute,  it  is  good  against  any 
subsequent  voluntarv  conveyance  executed  by  the 
grantor.    Way  v.  Lyon,  3  Blf.  76,  '32. 

7S46*  Estoppel.  One,  conveying  interest  in 
lands  by  a  quit-claim  deed,  is  not  estopped  from 
setting  up  an  after-acquired  title,  uraham  v. 
Qraham,  56-23,  '76:  Nxchohon  v.  fitrwe,  45-479, 
'74;  Sivmaker  v.  Johnaon,  85-33,  '71. 

7846.  ConveyaDce.  Voluntarr.  Thatgrant- 
or  was  indebted  $25  or  $30,  at  date  of  deed,  does 
not  render  voluntary  conTeyance  void  as  to  sub- 
sequent creditors.  Doe  t.  Hurd,  7  Blf.  510,  '45. 
Cf.  8-273. 

7247.  By  terms  of  a  lease,  a  landlord  was  en- 
titled (as  rent)  to  one-half  of  crop  raised.  HfM; 
no  title  to  crop  was  conveyed.  Xonr  T.  Weaxer. 
4»-373, '75.   Cf.  49-588. 

7248.  Likewise  when  tenant  "was  to  pay  one- 
third  of  crop  raised,  in  kind,  in  the  half-bushel." 
B^utnu  T.  JhoA,  7-659,  '56. 

3249<  Likewise  when  tenant  is  "to  pay"  a 
certain  number  of  bushels  per  acre,  and  agrees 
that  the  landlord  "shall  hold  crop  as  security 
for  payment"  Chiaom  v.  Haakina,  11-316,  '68. 
Cf.  17-211. 

7260.  If  contract  was  that  portion  to  be  re- 
served as  rent  should  belong  to  landlord  in  field, 
and  that  he  should  take  his  share  from  field 
"when  it  vas  laid  by,"  title  passes  to  landlord. 
Ban  T.  iStote,  29-200,  *67.  42-294. 

7251.  The  title  to  property,  assigned  nnder 
insolvent  laws,  does  not  pass  from  assignor  to 
assignee,  until  record  was  made  within  ten  days. 
New  V.  Reitmer.  56-118,  '77;  Forkaer  v.  Shafer. 
iU,12a'77.   cat.  65-113,234. 

7252.  ConTeyance  to  A  subject  to  a  eondl- 
tloii  expressed,  that  "  B  is  to  have  the  privilege 
of  a  su^pport  off  of  said  lands  dniing  bis  Up- 
time without  incumbrance  "  passes  to  B  a  life  es- 
tate and  he  is  entitled  to  possession,  though  hb 
name  is  not  mentioned  as  grantee.  Stout  v.  Dun- 
ning, 72-343,  '80. 

7x68.  An  acceptance  by  A  and  delivery  to 
him,  is  a  delivery  to  and  acceptance  by  B,  be- 
cause both  are  co-grantees.  Id. 

7254.  Convevance  to  A,  "and  his  heirs  and 
assigns  forever,"  "  to  be  held  1^  said  "  A  "  dur- 
ing nis  natural  life,  and  to  "  his  wife,  "  if  she 
be  living  at  "his  decease,  "  and  to  her  heirs  and 
assigns  m  fee  simple,  and  if  she  be  not  living 
at  tne  death  of  said  "  A,  "  to  the  heirs  of  A  for- 
ever," conveys  to  A  an  estate  which  terminates 
at  his  death,  leaving  his  wife  surviving,  where- 
upon whole  estate  vesta  inher.  Gtrsm  t.  JtfcCbc- 
iin,  60-334,  '78. 

7265.  Good  title  can  be  conveyed  to  a  &ona 
fide  purchaser,  as  against  creditors,  before  latter 
have  acquired  lien.  McMahan  v.  JUbrmon,  16- 
172,  '61. 

7256.  Conveyance  to  hnsband  and  wife 
and  another^  Jointly^  conveys  to  husband  and 
wife  an  undivided  one-half  which  they  take  as 
tenants  by  entireties.  Anderton  v.  IhnaehilL,  42- 
141,  '73.  Though  not  so  described.  ChawUtr  v. 
Cft«i«w,t7-891, 71.  Cf.  57-412;  68-245. 

72o7.  ConveyancetoS,forthettBeof  Catholic 


coimration  of  A,  called  "St  Mary's,"  "  to  hare 
ancTtoltold  said  premises,  with," etc.,  ''unto  the 
said  "  S  "  for  the  use  of  the  said  congr^ation  or 
their  assigns  forever."  Held;  an  absolute  con- 
veyance, conveying  an  indefeasable  title  in  fee 
simple.   Schipper  v.  St.  Bilais,  87-605,  71. 

7258.  Conveyance  of  land  to  A, "  and  to  the 
children  of  the  said  A,  and  assigns  forever." 
Held;  no  estate  conveyed  to  children  of  A,  bom 
subsequent  to  execution  of  deed,  whatever  may 
have  Been  intention  of  grantor.  Obm  v.  Otam, 
71-392,  '80. 

7259.  By  a  trust  deed,  a  life  estate  in  use  of 
realty,  was  given  to  A,  remainder  for  life  or 
widowhood  to  four  females,  named,  with  re- 
mainder in  fee  to  their  children;  children  of 
each  to  inherit  and  receiveshareof  their  mother. 
Held;  four  females  did  not  take  a  fee.  Held; 
word  "inherit"  indicates  that  the  children  shall 
take  b^  families.  Hdd;  word  "  children  "  does 
not  bring  case  within  rule  in  Shelley's  case. 
Owen  V.  Cooper,  46-524,  '74. 

7260.  Word  "  children  "  is  not  a  word  of  lim- 
itation, but  of  purchase.  Owen  v.  Cooper,  tttpra  ; 
Doe  V.  Jademan,  5-283,  '54;  Sordm  T.  GolOMod, 
1-107,  '48.  Hdd;  chOdnm  took  a  T«8toi  re* 
nuinaer  to  be  enjoved  only  after  termination  of 
estate  of  A,  and  of  females  named.  Hdd;  re- 
mainder is  not  limited  on  a  contingency  which 
operates  or  could  operate  to  abridge  or  destroy 
particnlar  estate.  Contingency  spoken  of  is 
a  particular  estate  and  not  in  remainder.  Hdd; 
a  child  of  one  of  females  named  would  have  an 
interest  tiiongfa  his  mother  should  die  before 
termination  of  life  estate  of  A.  Oieenv.  Coapett 
mpra. 

7261.  Who  can  take.  Deed,  convevin^  to  A 
"  and  her  children,"  was  executed  in  April,  and 
a  child  was  bom  in  December  of  the  same  year. 
Hdd;  such  child  was  in  being,  and  took  as 
grantee  in  such  deed.    King  v.  Bea,  5ft-l,  77. 

7262.  A,  and  her  children  in  being,  took  «■ 
tenants  in  common.  Those  begotten  after  do  not 
take.  Id. 

7268.  In  a  trust  deed,  nnbom  children  may 
be  provided  for,  when  there  is  a  trustee.  Id. 

7264.  A  deed  to  a  person  having  no  exist- 
ence, passes  no  title,  for  a  title  by  deed  implica 
a  contract,  or  at  least  competent  parties.  Ham- 
man  V.  Soviham,  16-190,  '61. 

7266.  Uncertain  grantee.  A  deed  of  con- 
veyance to  the  heirs  of  A,  while  A  is  livin^^  is 
void.    WindoK  v.  HWow,  62-8,  '75. 

7266*  Mistake  in  qnantitf.  A  conv^ed  to 
B,  lands  described  by  metes  and  bounds,  **  coo- 
taining  451  acres,  more  or  less."  B  gave  several 
notes  for  the  purehase-money.  Land  was  sur- 
veyed and  found  to  contain  forty  acres  leas. 
Land  was  not  bought  for  any  particular  purpose. 
There  was  no  fraud,  misrepresentation  or  ama- 
tual  mistake.  Sale  did  not  show  that  number 
of  acres  was  of  essence  of  contract.  Hdd;  B,  on 
last  note,  was  not  entitled  to  any  relief  or  abate- 
ment of  price.   King  v.  Bromn,  SI-368,  76. 

7267.  But,  if  there  had  been  a  mutual  gross 
mistake  as  to  quantity,  and  complaining  party 
has  not  been  guilty  of  any  fraud  or  culpable 
nwligence,  nor  otherwise  impaired  the  equity  re- 
sulting from  mistake,  he  would  be  entitled  to 
such  relief.    Solinger  v.  Jewetty  26-479,  '65. 

7267a.  Conveyance.  WhereconvOTaoceisto 
be  executed  and  purchase-money  paid  on  same 
day,  they  are  concurrent  acts ;  no  suit  lies  for 
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BioDey  antU  title  U  made  or  tcDdered.  JIfiicAmore 
T.  Bata,  1  Bit  218,^ 

72t8.  Tenants  Vr  entireties.  When  teal  es- 
tate is  lield  by  husband  and  wife  as  tenanta  by 
oitiretiea,  neither  can  convey,  without  consent  of 
<ither,  an  interest  in  such  land.  Chandler  v.  Oteney, 
J7-391,  71;  Dacit  v.  Oark,  26-424,  '66;  ArruM 
T.  Arnold,  80-305,  '68;  Stmpgon  v.  iWaon,  Sl-1, 
m-,  Huka  V.  Inhw,  57-412,  '77. 

3269.  Nor  can  either  mortgage,  witboot  con- 
sent of  other  an  inteieBt  in  such  land.  Candler 
T.  Ckeae^,  S7-391,  71. 

7370>  One  partner  can  not  directly  convey  or 
appropriate  real  estate  belonging  to  nrm,  except 
so  far  as  he  has  l^al  title  in  himself.  Goddard 
T.  Benner,  57-532,  77. 

7271.  But  he  may  contract  debts  and  make 
contracts  which  will  indirectly  reach  the  realty 
i)j  a  judicial  sale.  Id. 

7S7&.  Canal  grant  presnmed  from  forty 
jears'  possesdOD.  Statute,  by  authority  of 
vhich  Wabash  and  Erie  canal  acted,  authorized 
«aiud  commissioners  to  receive  on  behalf  of 
state  from  owners,  "  such  grants  and  convey- 
aoces  as  may  be  proper  and  competent  to  vest  a 
good  title  thereof  in  the  state."  State  and  her 
grantee,  W.  &  £^  canal,  took  possession  of  land 
authorized  to  be  taken  by  said  statute,  and  for 
ibrty  yeaiB,  remained  in  peaceable  possession  of 
ttme  under  color  of  title.  Held/  it  will  be  pre- 
snmed that  a  proper  conveyance  had  been  exe- 
cuted to  vest  title  in  the  state.  Aebon  Y.fJeaung, 
46-310,  '77. 

3273.  Resolntlons  of  a  town  board,  being 
neither  a  deed  nor  matter  of  record  of  a  court 
of  record,  can  not  operate  as  a  freehold  convey- 
ance.  Jadcaoa  v.  Hugka,  1  Blf.  421,  '26. 

7274.  A  deed  may  be  written,  signed,  ac- 
knowledged and  certified,  and  still  be  inopera- 
tive for  want  of  delivery,  whether  grantee  be  an 
infant  or  an  adult.  Anything  done  by  grantor, 
from  which  it  is,  apparent  that  a  delivery  was 
intended,  by  word  or  act,  is  sufficient  to  prove 
•delivery.  Burkhofder  v.  Gwarf,  47-418,  '74.  Cf. 
■Smm  V.  Pumphrry,  24-231,  '65. 

7275.  Delivery.  Record.  Leaving  deed  for 
KGord  by  grantor  is  at  least  a  prima  faeie  evi- 
■dence  of  deliverv.   Somen  v.  Ptmphrey,  aupra. 

7276.  Delivery.  Bnrden  of  proof.  Tarty 
claiming  under  a  deed  has  the  burden  of  prov- 
ing a  delivery  by  grantor.    Burkkolder  v.  Oaaad, 

7277.  An  instrument  purporting  to  convey 
land  to  be  effectual  must  be  executed  arcording 
to  oar  law.    BaUerfield  v.  BealL  8-203,  >51. 

7278.  Lex  loeL  Breach  of  covenant  as  to 
tlQe.  A  conveyed  to  B  certain  land  in  Minne- 
nta,  and  B  conveyed  to  C,  Both  conveyed  by 
warranty  deeds,  A  according  to  Indiana  etntntea, 
and  B  according  to  Minnesota  statutes.  All  re- 
sided in  Jndiaoa.  A's  deed  contained  words 
"convey  and  warrant,"  which  in  Indiana  in- 
cluded a  covenant  as  to  quiet  possession.  This 
latter  covenant  is  a  personal  one.  By  Minne- 
sota statute  this  covenant  was  not  included  in 
■deed.  The  land  was  sold  to  satisfy  a  paramount 
lien,  fie&j,*  B  could  recover  from  A.  But  C  could 
not  Such  covenant  being  personal  did  not  run 
▼ith  land,  statute  of  Minnesota  controls.  Fiahr 
V.  Parry,  6S-465,  '79. 

7279.  In  such  a  case,  involving  land  in  this 
state,  a  covenant  of  general  warranty  runs  with 
land.  Complaint  n^  not  aver  that  defendant, 
a  voidor  of  plaintiff's  vendor,  was  in  possession 


when  he  executed  deed.  McQure  v.  MeQure, 
65-482,  '79.    Cf.  72-186. 

7280.  By  a  conveyance  in  tliis  state  of  land 
in  another,  words  ''convey  and  warrant"  in- 
clude a  covenant  of  seixin.  This  covenant  is 
personal ;  does  not  run  with  the  land.  If  grantor 
did  not  have  any  title  nor  posBession  of  same, 
co%-ennnt  is  broken  as  soon  as  made,  and  cause 
of  action  immediately  accrued.  Qxtig  v.  Dono- 
van, 63-513, '78. 

7281.  LexLocl.  Lawsof  state  in  which  lands 
are  situated  roust  control  in  acquiring  and  trans- 
ferring title.    Lucas  v.  Ihicker,  17-11,  '61. 

7282.  Aeovenantof  seizin  and  a  warranty 
of  title  run  with  land.  Actioiu  may  be  brought 
thereon  by  subsequent  grantee,  devisee,  or  heir 
of  such  grantee.  Q4man  v.  Lyman,  42-289,  73; 
Martin  v.  Baker,  6  BIL  232,  '39;  Blair  v.  AOeiu 
56-409, 76. 

7888.  Lex  rel  dtn  determines  whether  a 
deed  of  lands  passes  title.  Belkett  t.  BetheO,  64- 
428,  76.  Lex  loci,  where  deeds  are  executed,  de- 
termines whether  they  contain  covenants  of 
seixin.  Id, 

7284.  One  state  can  not  make  a  deed,  executed 
in  another  state,  containing  nocovenants,  contain 

Srsonal  covenants  of  seizin,  by  construction. 
. 

7286.  Property  and  estate  conveyed,  condi- 
ditions  annexed,  signing,  sealing  and  deliveiy, 
must  be  proveid  with  reasonable  certainty. 
Thommon  v.  Thompton,  9-323,  '67. 

7286.  A  release  by  grantee  of  the  covenant 
of  warranty  contained  in  a  convevance  of  real 
estate,  does  not  affect  validity  of  conveyance. 
mioU  V.  Armttrong,  2  Blf.  198.  ^29. 

7287.  Conveyance  of  land  in  H  county  was 
executed  in  G  county,  both  counties  being  in  this 
stat^  and  was  acknowledged  before  a  justice  of 
0  county,  a  certificate  of  cn|k  of  C.  G.  of  latter 
county  was  attached  as  statute  reqairea.  Held; 
conveyance  legallyexecuted.  SAaoterafiy^Oamp' 
belt  6  Blf.  481,  '43. 

7288*  An  instrument  under  seal  acknowledg- 
ing receipt  of  consideration  for  sale  of  real  estate, 
hut  containing  no  words  of  conveyance,  does  not 
transfer  1^1  title.    iVnm  v.  Doe,  ^123,  *50. 

7289.  Statutory  Ibrm.  Our  statutory  deed, 
which  "  conveys  and  warrants,"  transfers  land 
"  with  the  appurtenances  and  hereditaments  "  to 
grantee,  "her  heirs  and  assigns"  with  covenants 
of  seisin  and  warranty,  as  fully  as  if  these  words 
were  therein  written  like  a  common  law  form 
deed.  ATciwr  v.  iflein,  51-316, '75.  Cf.  CWemonv. 
Lyman,  42-289,  '73;  Oantr  v.  Laathain,  S8-630^ 
72. 

7290.  Trnst  deed.  Estates.  A  conveyance 
to  a  trustee,  not  containing  words  "  and  heirs," 
to  sell  and  to  convey  by  deed  in  fee  simple  to 
purchaser,  and  his  heirs  conveys  to  the  trustee 
the  fee  simple.    Neilson  v.  Lagow,  4-607,  '53, 

7291.  Words  "mortgage,  assign  over,  and 
transfer,"  in  a  deed,  will  pass  legal  estate.  Qam- 
brU  V.  DoejS  Blf.  140,  *46. 

.  7293.  Wordheli^  A  fee  simple  may  be  crea- 
ted by  words  of  reference  to  a  deed  conveying 
a  fee  simple  without  use  of  word  "  heirs,"  where 
intention  is  clear.  Wickei-^uim  v.  Billx,  8-387,  '56. 

729(t*  An  allegation  that  one  sold  and  con- 
veyed land  bv  deed,  imports  a  conveyance  in  fee. 
Ftemina  v.  FMer,  14-486,  '00. 

7294.  Word  "heirs."  At  common  law,  a 
conveyance  by  deed,  or  to  a  use,  or  to  a  trustee 


Digitized  by 


Google 


344 


CONVEYANCE. 


for  eMttttOHefriM^mnBt  nseword  "heirs"  to  pass 
fee.    JVebon  V.  Darin,  S(M74,  71. 

7295*  Conveyance  to  A,  "his  executory  ad- 
ministTators  and  assigns,"  passed  only  a  life  es- 
tote  in  '18.    Ckarwater  v.  Rose,  1  Blf.  137,  '21. 

7296.  A  grant  of  an  easement  in  land,  with- 
out n  seal,  made  January  12,  '53,  is  void.  Lev- 
itton  V.  Jwustum  B.  Co.,  7-597,  '56. 

7297.  Wordheln,  ReTl8lon>4S.  Under  re- 
risioD  of  '43,  a  grant  to  a  man  without  word 
"  heirs,"  conveyect  only  an  estate  for  life.  -VicA- 
otton  V.  Oirew,  45-479,  '74.  Cf.  4-607  ;  8-387. 

7298.  Such  estate  is  for  life  of  grantee,  if 
grantor  had  such  an  estate  to  convey.  Id. 

7299.  Two  irrantees.  Estates  ui  eomnton. 
If  grant  is  to  two  granteeB,  they  hold  as  tenants 
in  common,  and  not  as  joint  tenants,  unless  it  is 
expressed  or  shown  in  txmveyanee  that  they  take 
as  joint  tenants.  This  ia  the  rule  under  revis- 
ions of  '43  and  '52.    Nkhoison  v.  Otrees,  supra. 

7800.  An  attempt  by  a  husband  to  convey  fee 
of  land,  when  poesessed  only  of  estate  for  joint 
lives  of  himself  and  wife,  will  convey  his  actual 
estate.    ButterMd  v.  BeaU,  8-203,  '51. 

7801.  Snb^ect  to  consent  of  president  of 
U.  8*  A  section  of  land  was  reserved  by  an  In- 
dian treatv  for  certoin  minors— they  havins  no 
right  to  sett  it,  however,  without  consent  of  the 
president  of  the  U.  S.  Land  was  afterward  lo- 
cated, and  a  part  of  it  sold,  and  conveyed  un- 
der an  order  of  the  probate  court,  for  support  of 
minors;  but  land  thus  sold  being  imperfectly  de- 
scribed in  deed,  president  refused  his  assent  to 
sale.  Held;  purchase  might,  by  a  bill  filed  in 
P.  C,  obtain  a  correct  survey  and  conveyance  of 
land.  JoAwT.i>efi(me,5Blf.421,'40. 

7802.  A  ^ntor  poraesses  no  power  to  pro- 
hibit alienation  of  real  estate  conveyed  aoso- 
lutely.  He  may  do  so  for  a  period  of  time,  ^n- 
dreirs  V.  Spwlin,  85-262,  '71. 

7803.  Bai^n  and  sale.  A  grantor,  con- 
veying by  deed  of  ba^tn  and  sale,  and  by  way 
of  release  or  quit-claim,  if  made  in  good  faith, 
without  any  fraud,  i8_  responsible  only  for  cov 
enants  in  deed,  and  neither  conveys  nor  binds  an 
interest  not  then  in  existence.  Niehobon  v. 
Caraa,  45-479,  '74. 

7804.  By  statute.  Certainty.  Act  of  con- 
gress of  March, '04,  entitled,  "  an  act  making  pro- 
vision for  the  disposal  of  the  public  lands  in 
Indiana  territory,  and  for  other  purposes,"  con- 
ferred no  rights  on  trustees  of  Vincennes  Uni- 
versity to  the  township  of  land,  reserved  by  that 
act  for  use  of  a  seminary  of  learning,  and  which 
was  subsequently  located  in  Qibson  county. 
They  were  not  then  in  existence  as  a  corpora- 
tion. It  was  intention  of  congress,  in  reserving 
these  lands,  to  afterward  appropriate  them  to 
use  of  such  seminary  as  it  sliould  designate.  Act 
of  territorial  legislature  of  '06,  granting  use  of 
said  lands  to  said  university,  was  nuentory,  as 
no  such  power  was  conferred  on  legislature  by 
congress  Congress,  in  '16,  granted  said  town- 
ship, and  one  additional  township,  to  state. 
suae  V.  Vincennes  UviveisUy,  2-293,  'oO. 

7305.  This  case  was  overruled  by  U.  S.  Su- 
preme Court,  as  to  title  of  land  in  Vincennes 
University.   14  Howard,  268.  Cf.  10-66 ;  6-79. 

7806.  Relation  back  of  title.  A  section  of 
land  was  granted,  by  a  treaty  to  A,  "to  be  located 
under  the  aireeiim  of  iheprrndtnt."  A  conveyed 
"float"  to  B,  and  B  to  C,  who  located  land  and 
died.  Hu  wards,  by  guardian,  sold  to  £.  Con- 
veyance was  never  approved  by  president  H^; 


approval  of  president  was  not  necessary  to  val- 
idity of  guardian's  deed.  This  clause  in  treaties 
is  not  applicable  to  conveyances  made  under 
direction  of  court.  Dequindre  v.  WiUiams,  81- 
444,  '69.  Held;  doctrine  of  relation  applies — 
treaty  operated  instantly,  in  law,  as  a  grant. 
Subsequent  location  of  land  merely  ascertained 
thing  granted.    Id.   Cf.  60-478:  22-56. 

7TO7.  Voided  bj  statate.  Instruments  of 
writing  executed  by  M  to  L,  with  a  view  of 
divesting  herself  of  her  pre-emption  ri|^  in 
land,  were  executed  before  issuing  of  ajpatent 
to  her.  Act  of  congress,  under  which  M*s  pre- 
emption right  was  claimed,  and  under  which 
patent  to  her  issued,  contains  following  clause: 
"And  that  all  assignments  and  transfers  of  the- 
right  of  pre-emption  given  by  this  act,  prior  to 
the  issuance  of  patents,  shall  be  null  and  void." 
It  follows  that  said  instraments  of  writing  by 
M  to  L,  executed  before  patent  issued,  so  fxr 
as  they  purport  to  convey  land,  or  to  anthorise 
its  conveyance,  though  with  a  warranty  of  title^ 
must  be  considered  of  no  validity,  and  will  not 
estop  lier  or  her  assigns  from  saying  she  had  no 
title.    Doe  v.  Hays,  f-247,  '48. 

7808.  Sabseqaent  marriage*  A  woman, 
during  a  subsequent  raanriage,  can  not  alienate 
or  mortgage  real  estate  received  and  held  by  her 
in  virtue  of  any  previous  marriage,  whether  for 
life  or  in  fee,  absolutely  or  contingently.  Vm- 
n«f«!v.6Jiatfer,85--341,'71;  Bowenv.  VanWinUe^ 
41-432,  '71 

7809.  This  restraint  is  as  absolute  where 
there  are  no  children  of  marriage  in  virtue  of 
which  she  received  properly,  as  where  there  are. 
Id.   Cf.  Bhekleaek  v.  Martaf,  14-664. 

7810.  EeservatloB  A  statement  at  the  foot 
of  a  plat  that  certain  ground  was  "reserved  for 
a  public  square,"  docs  not  indicate  an  intention 
to  part  with  title  thereto,  but  opposite.  SeaatHn 
V.  Garvm,  46-262,  '74. 

7811.  Making  a  plat  of  certain  land,  design 
nating  a  certain  lot  as  a  "public  square,"  and 
recording  same,  can  not  be  considered  as  a  con- 
veyance of  title  to  public.    Wesl/aU  v.  HuaL 
175, '56. 

7812.  Easement.   Where,  in  a  sale  of  land 

on  which  is  situated  a  mill  and  mill  race,  larger 
portion  of  land  is  sold  and  conveyed  to  A,  wno 
sells  to  B  with  reservation:  "  Reserving,  how- 
ever, expressly,  the  right  to  water,  dam  and  mill- 
race,  now  upon  said  premises,  as  the  same  exist, 
and  the  ri^nt  of  way  to  pass  and  repass  on  both 
udes  of  said  race,  *  as  may  be  neede»d,  for  the 
purpose  of  repairing,  rebuilding  or  examining 
the  same,  *  and  purchased  saicTland  subject  to 
rights  of  way  for  a  race  now  running  through 
the  same."  And  where  minor  portion,  with  mill 
and  its  easements,  was  sold  and  conveyed  to  C, 
who  conveyed  it  to  D,  who  conveyed  it  to  E, 
deed  setting  forth  :  "  With  all  the  mills,  houses, 
structures  and  improvements  thereon,  the  rights 
of  water  by  which  such  mill  is  propelled,  and 
ri^ht  of  way  to  improve  *  the  race  in  which 
said  water  is  conveyed  (said  right  of  way,  when 
added  to  said  race,  to  be  limited  to  forty  feet  in 
width,  taken  together,  on  all  lands  through  which 
said  race  now  passes,  not  sold  to  C),  the  right  to, 
and  use  and  benefit  of,  the  dam  from  which  said 
race  issues  and  is  supplied,  and  the  further  right 
of  way,  *  to  said  dam  for  the  purpose  of  mak- 
ing repairs  upon  and  around  the  same.  *  "  Held;- 
interests,  reserved  in  land  conveyed  to  A  and  B, 
are  very  diflerent  .from  those  conveyed  in  same 
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hnd  to  D  and  E.  No  Interest  or  right  in 
water  was  conveyed  to  A  and  B,  either  in  its 
momaitani  or  eorprm.  They  may  have  riparian 
rights,  but  such  rights  in  water  ceases  after  it 
passes  the  land.  Bhas  no  right  of  action  agiiinst 
C,  D  or  E,  to  declare  easement  forfeited  for  want 
of  interest.    Langgdaie  v.  Geiaendorff,  tt7-I,  '79. 

7S18.  Onint  of  easement.  Rerocatlon.  An 
executed  parol  license  to  use  another's  land, 
granted  upon  a  consideration,  or  upon  faith  of 
irtiich  money  has  been  expended,  can  not  be  re- 
roked.  Saomden  v.  WiUu,  19-10,  '62 ;  Slephent 
T.  -Season,  19-367,  *62.  Unless  license  can  be 
placed  in  ttato  ipta.    Lane  t.  Miiier,  1 7-58,  '61. 

7814.  A  parol  license  can  not  be  revoked 
vben  cooplea  with  an  interest  and  supported  by 
a  consideration.  MUUr  t.  ^aU,  89-267,  '72: 
Adwrfoiv.  19-10, '62. 

7815.  A  i)arol  license  to  dig  a  ditch  and  use 
it  over  adjoining  land,  can  not  be  revoked. 
Boig&m  t.  J^friet,  62-334,  '76. 

7816.  Even  though  grantor  did  not  foresee 
tllinjuriousconsequencos.  Id. 

7817.  CoBTeyance  by  trustee  ToM.  A  coo- 
teyance  of  real  estate  of  intestate  by  his  admin- 
istrator, and  by  hia  widow  as  the  guardian  of 
his  children,  is  not  valid  unless  grantors  have 
some  special  authority  for  making  it.  Ward  v. 
Craw.  3  Blf.  393,  '34. 

7818.  Reote.  A  devise  of  income  of  a  thing, 
is  a  devise  of  thing  itself.  A  devise  of  one-third 
(rfall  farm  products  is  of  one<tMrd  gross  income. 
I«fl^f  V.  lindaey,  45-652,  '74. 

7819.  ConTerance  In  trust  to  A  and  B,  as 
trustees,  for  E,  daughter  of  grantor,  and  for  her 
sole  and  proper  benefit  and  behoof,  and  for  no 
other  purpose  whatever,  during  natural  life  of 
said  K  and  at  her  death  to  descend  to  children 
of  said  E,  if  any  she  have,  and  if  not  to  her 
tsstgns  forever.  Conveyance  was  made  Novem- 
ber 8,  '42.  Hdd;  conveyance  is  not  governed 
by  statute  of  '43,  nor  of  '52,  and  by  virtue  of 
statute  of  uses,  title  vested  in  A  and  B,  and  not 
in  E:  that  E  had  an  equitable  title  which  she 
could  conver  as  effectually  as  if  she  had  legal 
estate.  Hm;  E  took  a  life  interest.  Shelley's 
ease  does  not  govern.  Hdd;  a  conveyance  by 
E  of  fee  passed  a  no  greater  interest  than  inter* 
eat  she  possessed,  to  wit,  her  interest  for  life. 
Sdi;  on  her  death,  fee  was  in  heirs  of  grantor 
to  A  and  B,  and  as  E  was  one  of  heirs  grantee 
of  E  took  her  interest  and  became  a  oo-tenant 
with  heirs.    Ae&on^v.  Dam,  86-474,  '71. 

7820.  Toluntary.  Good  faith  of  transaction 
most  be  judged  by  condition  of  thin^  at  time 
of  conveyance.  Whether  conveyance  is  fraudu- 
lent, is  a  question  of  fact,  and  can  not  be  ad- 
iodged  80,  simpiy  because  voluntary.  Hardy  v. 
MteheU,  67-485,  '79. 

7821.  Conreyance  oriand,  if  not  reeorded 
ia  time,  will  be  defeated  by  a  subsequent  one 
first  recorded,  unless  subsequent  purchaser  had 
notice  of  prior  conveyance-  Brote  v.  Doe,  2-667, 
*51 ;  Orth  V.  Jennings,  8  Blf.  420,  '47. 

7822.  TolnntaiT.  A  voluntary  conveyance 
withoat  any  consideration,  is  binding  between 

Sirties  in  absence  of  fraud.    Bamet  v.  BartleU, 
7-98, '74;  MeCaxc  v.  -Bur*,  81-56,  '69;  7  Blf. 
510:  19-271 :  21-489. 

7828.  And  parol  evidence  can  not  he  given 
tiiat  grantee  was  to  reconvey  on  happening  of 
some  contingency.  Foat^  v.  Fo^,  84-43S,  '70. 
Cf.  Banard  v.  Flim,  8-204,  '66. 


copmcTs. 

7824.  Where  a  party  was  sentenced  to  state* 

S risen  fur  an  offense  of  which  court  had  no  jnris- 
iction,  and  was  there  confined  to  hard  labor. 
Heid;  he  or  his  a^tsignee  could  recover  against 
lessee  of  the  prison,  as  upon  an  implied  con- 
tract for  Work  and  labor  done  with  his  knowl- 
edge and  at  his  request.  A/terson  v.  Cravford, 
1^-241,  '59;  Same  v.  Prior,  18-440,  '62. 

7825.  Convicts  in  state  prison,  except  those 
sent  to  Michigan  City  under  act  of  '59^  can  not 
be  worked  outside  prison  and  adjoining  state 
grounds.   .BeAm  t.  ter,  14-577/60. 


COftONBR* 

7826.  Coroner  has  power  aad  anthorttf 

to  hold  an  inquest  on  bodiesof  persons  killed  in 
another  county  and  buried  in  county  of  which 
he  ia  coroner.  Jametm  T.  Bd.  Cbm's  Barthohmop 
Co.,  «4  624,  '78. 

7827.  Coroner,  under  sees.  8  and  0  of  act  of 
May  27,  '52  (2  R.  S.  '76,  20 ;  r.  K.  S.  '81,  5879, 
6880),  In  holding  an  Inqnest,  most  reduce' 
ail  toe  testimony  to  writing,  and  cause  same 
to  be  subscribed  by  the  witnesses  respectively. 
Woodf  V.  Stale,  68-353,  '78. 

7828.  Such  written  statements  may  be  giveD 
in  evidence  to  contradict  evidence  of  one  of 
them  on  trial  for  killing.  Id. 

7329.  A  written  statement  of  defendant  on 
trial  for  murder,  or  his  testimony  before  the 
coroner's  Inqnest  over  body  of  deceased,  un- 
less shown  to  nave  been  made  under  influence  of 
fear  produced  by  threats,  is  admissible  on  behalf 
of  state.   Snjfde}-  v.  State,  59-105,  '77. 

7880.  Inqnest.  Power  to  employ  physician. 
The  coroner,  in  holding  an  inquest  on  dead  bod^ 
of  any  person,  supposed  to  have  come  to  his 
death  by  violence  or  casualty,  found  within  his 
county,  has  power  to  emplov  a  physician  to 
make  an  analysis  of  stomach  of  such  person. 
Sec.  8,  2  R.  a  '76,  p.  21.  (t.  B.  8.  '81,  5879.> 
JtaneamT.Bd.  Oom'a  Barikolomew  Co.,  64-624,78. 

7881.  Such  contract  will  bind  county,  though 
made  with  a  physician  without  county,  and  ue 
service  was  rendered  in  another  county,  and 
might  have  been  obtained  "  at  home."  Id. 

7332t  The  county  is  not  bound  for  value  of 
such  services  by  contract  made  by  coroner.  Id, 

7338.  Unless  physician  knew  of  fact,  it  is  no 
defense  to  bis  claim  that  Inquest  was  held  with 
illegal  and  impure  motives  at  instigation  of 
thira  interested  parties.  Id. 

7884.  The  coroner  may,  when  a  post  mortem 
examination  is  necessary,  employ  a  physlclaD 
to  make  examination,  and  county  will  be  liable 
for  expense.  Oetstonr.  Board  OmfaMarimOo^^ 
497,  'o2.   Cf.  6-13. 

7885.  Where  coroner  Is  absent  from  coun- 
ty or  unable  to  attend,  a  justice  of  county  may 
hold  an  inquest  over  a  dead  body.  SUvenn  v.  Ba. 
Corn's  Harruon  Co.,  46-541,  '74. 

7880.  Post  mortem  examination.  Aphpl- 
dan,  requested  to  make  a  poet  mortem  exaniiua- 
tion  by  a  justice,  acting  in  place  of  and  with 
authority  of  coroner,  is  entitled  to  an  allowance 
from  county.  Id. 

7337.  Ilie  coroner's  right  to  «  fee  for  hold- 
ing an  inquest  or  making  aposl  mortem  examin- 
tion,  is  purely  statutory  (1  R.  S.,  G.  &  H.,  338): 
and  county  is  not  liable  for  such  fee,  if  deceased 
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left  property  enough  to  paj  it,  thonj^  aame  may 
not  be  found  with  dead  oody.  Bd-Vom't  y.  Bry- 
«n>  88-397, '64.   (r.  K  S.  *81,  6892). 


CORPORATIONS. 

See  Utrtieular  Oorporat  iorw  under  Bapeetive  Tma; 
Ultra  Vint. 

I.  Mwcellaneoat. 

II.  Organaaiion,  Filing Articlea.  EstojppeL 

III.  Denial  and  Proof  of  Organixaticm. 

IV.  BegaiaticmM  and  By-lam. 

V.  Fimen.  Limitaiion*.  Holding  Realty. 

VI.  The  Charter. 

VII.  Fo^eiiure.  Disaolutim.  InformaJim, 

VIII.  Bword,  ^ooetdingt.  Prot^.  In^teetion. 

IX.  Cffieen  and  Ageata.  Durtttart.  Sec- 
tion. Amotim. 

X.  LiabHity.  Ii^vaetim. 

XI.  Coniraeta. 

XII.  Notice  and  Sermee  iVofWk 

XIII.  (hmeyaiaet. 

XIV.  CUucM&tp.  Domictle.  /wwitetunk 
XV.  Stoekholdert, 

XVI.  Qmaolidation. 

XVII.  Hnragn  CorporatianM. 

I.  HIscellaneom. 
7S88.  AfOTeramenttasaroemberof  acor- 

pOratlODf  never  exercises  its  sovereignty ;  it  acts 
merely  as  a  corporator,  and  exercises  no  other 
powers  in  management  of  corporate  affairs,  than 
are  ezpressly  conferred  by  act  of  incorporation. 
Moore  T.  Bd.  TruBteee  W.  &  E.  Qmal,  7-462,  'o6. 

7889.  Congress  of  United  States,  in  so  far  aa 
it  l^ialates  for  that  government,  can  not  incor- 
porate a  private  corporation ;  may  do so  as  a  local 
I^islatare  for  District  of  Columbia.  Xto/y  v. 
NaL  L.  Int.  Co.,  64-1,  78. 

7840.  ConstitntloDal  law.  Private  eorpor- 
ations.  Hone  for  frieDdless  women,  establish- 
«d  in  cities  under  act  Feb.  26,  73,  are  not  pri- 
vate corporations,  and  appropriation  to  them  of 
certain  fines,  is  not  for  a  private  jiuipose.  C% 
ItuPpoUt  T.  IjwPpolia  Home  for  FnendletB  Women. 
6<^§15,  75. 

7841.  The  act  of  *43  "of  private  corpor- 
attons,*'  is  not  repealed  by  act  of  June  18,  '52. 
(1  a  &  H.  d34;  R  8.  '81,  242.)    Chiae  t.  AxteU, 

7S42.  Devise  to  defocto  corporation.  When 
competent  trustees  have  been  appointed  by  a 
will  to  protect  a  trust,  for  benefit  of  a  corpora- 
tion, it  IB  not  necessary  that  beneficiary  ahould  be 
a  corporation  dejare;  it  may  be  a  quasi  corpora- 
tion, or  a  corporation  defaeto,  or  an  organization 
havingonly  anameby  which  it  might  be  known. 
Cnae  v.  ,4jtefl,  5(M9,  75. 

7843.  Legatee.  Charitable  nse.  Power,  A 
devise  or  a  grant  to  a  corporation,  or  to  a  per- 
son or  persons,  either  by  name,  or  so  described 
that  they  can  be  readily  ascertained,  for  a  defi- 
nite and  specific  use,  is  good  at  law.  Crtue  v. 
AxteU,W-49,'75.  Cf.  Grimes  v.  Harmtm.iS^QS. 

m. 

7844.  Capacity  of  legatee.  Bequest  to  a  cor- 
poration of  property,  real  and  personal,  over  and 
above  amount  of  land  which  it  may  lawfully 
hold  for  its  own  use,  and  over  and  above  amount 
of  personal  propertjr  it  may  so  hold,  is  legal  and 
proper  when  same  is  made  to  a  trustee,  in  trust, 


for  purposes  of  building,  and  such  trustee  has 
power  of  disposing  and  selling  pr^per^  for  such 
purpose.   Owe  v.  AtuU,  60-49,  75. 

784&*  In  equity,  property  to  be  converted 
into  money,  is  already  money,  and,  while  law 
limits  a  corporation  in  personal  property  for  its 
own  use,  it  nowhere  limits  trustees  in  amount 
they  may  reduce  to  money  for  purpose  of  build- 
ing. Id. 

7846.  Evidence  of  owner^ip.  Ownership 
of  property  by  a  corporation  may  be  i>roved  by 
same  kind  of  evidence  tliat  may  be  received  from 
a  natural  person  to  prove  ownership  by  him. 
Lowe  V.  State,  4»-305,  74. 

7847*  An  unincorporated  compuiT  can  not 
sne  in  name  of  their  firm  (as  A  B  &  Co),  but 
must  proceed  in  the  individual  names  of  th«r 
members.  Error  may  be  reached  by  demurrer 
or  motion  in  arrest.  PoUode  v.  Dutming,  54-115, 
76.  Cf.  ^aya  v.  L<inter,3  Blf.322,'33;  JXwijT. 
Hubbard,  4  BIf.  50,*35. 

7348.  And  mav  be  reached  by  motion  to  dis- 
miss.   Hughet  V.  tt^atker,  4  Blf.  50,  '35. 

7349.  An  action  can  not  be  maintained  by 

a  church  as  such.  It  must  be  in  name  of  "  war- 
dens and  vestrymen  of  churoh  of   ,"  or  in 

name  of  "  trustees  of  church."  DramheilerT.  Pint 
UniceraaliM  Oiurck  Fiercely,  46-275,  73. 

7860.  Pleading  a  foreign  statnte^  in  order 
that  statute  may  be  introduced  in  evidence,  is 
never  required  when  statute  constitutes  a  part 
of  organization  of  corporation  suing.  Auaev. 
L.E.&L.R.  Co.,  81-283,  '69. 

7851.  A  corporation  in  its  true  name,  on  bond 
executed  to  it  by  wrong  name,  should  aver  that 
defendant  bound  himself  to  plaintiff  by  name 
contained  in  bond,  Preet.  M.  Wayne  v.  Jafikaon, 
7  Blf.  36,  *43;  JUad.Int.  Go.  v.SbmgU,  6  Bit  88, 
'41. 

7852.  "The  president  and  trustees  of  the  town 
of  Fort  Wayne,"  is  merged  incorporation,  "The 
city  of  Fort  Wayne."  A  bond  executed  to  for- 
mer is  transferred  to  and  vested  in  "  tatter,"  and 
suit  on  it  should  be  brought  in  name  "The  city 
of  Fort  Wayne."  Preal.,  eie.,  Ft.  Wayne  v.  Jiicfc- 
eon,  7  Blf.  36,  '43 ;  Mad.  In».  Co.  v.  Sbm^  6  Blf. 
88, '41. 

7868.  "Person."  "The  trustees  of  the  Meth- 
odist Protestant  churoh"  is  a  "person"  within 
section  14  of  misdemeanor  act.  It  is  a  person 
who  can  own  property,  injury  to  which  would 
constitute  an  offense.  WhUev.  SUUey  69-273,  '79. 
(«.  R.  S.  '81,  1899,  1961.) 

7354.  In  proceedings  supplementary  to  ex- 
ecution, municipal  corporations,  can  not  be 
made  to  answer  as  to  indebtedness  by  them 
owing  to  debtor.    Walkuee  v.  Lawyer^  64-501,  78. 

;3o5.  The  words  "  person  "  or  corpora- 
tion "  in  statute  (2  R.  S.  76,  p.  231,  sec.  522), 
must  be  restricted  to  private  or  business  corpo- 
rations.  (p.  R.  a  '81,  819.)  Waiktee  v.Zowyn-, 
54-501,  '76. 

7356.  A  conwratlon  may  be  made  to  an- 
swer in  a  supplementary  proceeding,  when  it  is 
the  Ju^ment-debtor.  SbmratHU  v.  Floyd  Go. 
Ag/i,  etc  Aes'n,  19-197,  '62. 

7857.  Property  in  hands  of  a  muncipal  cor^ 
poration  can  not  be  subjected  to  payment  of  a 
Jndgment  against  an  officer  of  such  corporation 
nyproceedingssupplementary.  iraAt«v.£(Myer, 
54r-601,  '76. 

7S58.  A  coanty  is  a  corporation.  A  corpora- 
tion is  a  person.  Bd.  Cbnt'a  Floyd  Co.  v.  Day,  1^ 
450/62. 
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78$0.  lownshlM  are  corporations.  Mdl- 
«inM  T.  Adams,  4^680,  '74. 

7S60.  Coroorations  shoald  be  bound  hj  same 
moral  considerations  as  other  persons.  Butter 
y.MwT,  17-77,  '61. 

7SiBl.  Aathorlty  of  a  member.  Circum- 
stance that  a  person  is  a  member  of  an  incorpor- 
ated company  gives  him  no  authorit)^  to  release 
a  debt  due  corporation.  Harria  v.  MaaldMum 
Mam^uturma  Co.,  4  Blf.  267.  '36. 

iwt.  If  ugislatnre  cliaiifiro  uuie  of  a  cor- 
Mratlon  without  altering  its  powets  or  identity, 
It  does  not  affect  a  controT^njr  between  company 
and  third  paitien.  BomOhal  v.  M.  I.  P.  Co.,  10- 
-358,  '58. 

IL  Ofvanlxatioa.  Filing  Articles.  Corpora- 
tors. EstoppeL 

7S68.  Presumption.  A  city,  party  to  a  suit, 
was  presumed,  nothing  appearing  to  contrary, 
lobe  incorporated  under  general  law  of  thisstate 
on  incorporation  of  cities.  City  South  Bend  v. 
fiuon,  67-228,  '79. 

73A4.  Parposeof.  Theterms^hlghschools 
asd  academies^**  as  used  in  act  of  February  28, 
'55,  "to  incorporate  high  schools,"  etc.,  have  ref- 
«rence  to  oivanization  for  establishment,  gov- 
emment,  and  control  of  a  school  or  seminary  of 
leamii^,  rather  than  to  mere  erection  of  a  build- 
ing for  such  a  pur^Mse,  and  an  association  for 
Utter  purpose  only  is  not  within  law.  Neither 
is  an  association  for  building  merely  of  a  school 
house  within  provisions  of  act  concerning  vol- 
nntary  associations.  WiUiam  v.  Franklin  T^p  A. 
Aaln,  26-310,  '66. 

7S6&.  The  law  providing  for  the  ot^nization 
of  railroad  companies,  and  for  receiving  sub- 
flcripdons  to  stock  thereof,  enters  into,  forms 

Sft,  and  determines  efitet  of  subscriptions,  as 
Uy  as  if  it  were  written  out  and  formed,  in 
tenns,  a  part  of  the  contract  of  subscription. 
Hoaaltmd  v.  andnnaii,  etc.,  R.  Co.,  18-452,  '62. 

7866.  When,  under  the  general  railroad 
law  of  '52t  A"  incipient  oi^nization  has  been 
eflected,  and  $50,000  or  more  of  capital  stock 
lalMcribed,  and  articles  of  association  duly  exo- 
eated,  and  a  copy  thereof  filed  in  office  of  secre- 
tary of  state,  the  corporation  acquires  a  compe- 
tent legal  existence,  with  all  rights  and  powers 
conferred  upon  it  by  that  law,  including  right  to 

-  demand  ana  sue  for  calls  or  installments  upon 
stock  snlMcribed,  whether  whole  amount  requi- 
site to  complete  enterprise  has  been  subscribed 
«r  not.  Id.   CL  46-31. 

7867.  Also  as  to  bimpike  companies.  Aisw* 
dc^  T.  Co.  V.  BtO,  8  Blf.  584,  '47. 

7868.  An  association  for  purpose  of  horse- 
ncing,  improvement  of  horses  in  speed,  style, 
action  and  olood,  recreation  of  its  members,  and 
to  purchase  ground  for  a  driving  park,  may  be 
organized  under  section  2  of  act  concerning  vol- 
untary associations.  (1  R.  S.  '76,  p.  923.)  Muiien 
V.  Beeek  Qrovt  Driving  Fttrk,  64-202,  '78.  (c  B. 
a  '81,  3502.) 

7869.  Where,  in  oiganizatlon  of  a  railroad 
company,  all  requirements  of  charter  were  ob- 
served, though  not  in  order  prescribed,  organiz* 
aUon  was  deemed  sufficient.  Eahight  v.  L.  &  N. 
I.  R.  Co.,  18-404,  '59. 

7870.  Onrsnlzatlon  and  solvency  of  stock- 
holders. A  legal  organization  of  a  corporation 
does  not  depend  on  solvency  of  subscribers  for 
■tock.  mikr  V.  Wiid  Gat,  fie.,  Co.,  fiS-Sl,  75. 


7871*  The  first  section  of  charter  of  Greens- 
btu:gh  &  Brookville  Plank  Boad  Co.,  declares 
directors  named,  a  corporation  a6iftifto.  Bequire-  < 
ment  touching  oivanization  of  company  was 
merely  directory.  Hence,  a  subscription  to  cap- 
ital stock  before  such  organization,  was  valid. 
Stoopg  V.  G.  &  B.  P.  Co.,  10-47,  '57. 

7872.  Beorganizatlon  by  mortgagees.  Act 
of  Mar.  5,  '59  (1  B.  S.  '76,  668;  E.  S.  *81,  3669), 
is  only  permissive,  there  being  nothing  therein 
forbidding  purchasers  of  roads  mentioned  (rail- 
roads, turnpikes,  etc.,)  from  organizing  corpora* 
tions  of  lilce  kind,  after  expiration  of  time  speci- 
fied. That  act,  though  general,  seems  to  have 
been  enacted  forpiirposeof  saving  to  purchasers 
of  some  road,  or  part  of  road,  benefits  of  a  special 
charter,  and  it  did  not  repeal  or  impair  provis- 
ions of  act  of  Feb.  28,  '55  ( I  R  S.  '76, 663 ;  B.  S. 
'81,  3661^,  entitled  "An  act  to  amend  the  act 
entitled  'An  act  authorizing  the  construction  of 
plank,  macadamized  and  gravel  roads,  and  to 
empower  the  same  to  make  sale  of  a  portion  of 
their  roads.'  "    Moore  v.  StaU,  71-478.  '80. 

7373.  Legal  organization.  Collaterally  a^ 
tacked.  Indictment  for  iiijuring  property  be- 
longing "  to  the  trustees  oi  the  M.  Protestant 
Church."  Defense  was,  church  had  not  fully 
complied  witli  law  in  filing  a  record  of  election 
of  trustees.  There  was  proof  that  organization 
had  been  in  existence  for,  and  had  been  acting 
as  a  corporation  for,  twenty-five  years.  Hdd;  de- 
fendant could  not  question  legality  of  otganlza- 
tion.    WhUe  v.  State,  69-273.  79. 

7874.  Legality  of  organisation.  The  valid- 
ity and  l^lity  of  oi^anizatioo  of  a  corporation 
can  not  be  attacked  in  collateral  proceedings, 
when  its  organization  on  its  face,  conforms  to 
statute.  Awrora  &C.  B.0o-  v.  CUy  Lcaoratednirg, 
56-80,  '77 ;  BnokoiiU,  etc.,  Tununke  Co.  v.  MeOar- 
ty,  8-392,  '56. 

7875.  It  can  not  be  proved  collaterally  that  a 
railroad  company  has  not  expended  5  per  cent, 
within  three  years,  as  required  by  statute. 
Thwvburger  v.  A'.  &  D.  R.  Co.,  14-499.  '60. 

7876.  In  an  action  for  anbscripilon  to  its 
capital  stock  it  is  no  defense  that  only  a  part  of 
capital  stock  of  company  had  been  subscribed. 
NOaon  v.  Mikey,  54-29,  '76.  An  answer  allfig- 
ing  no  such  corporation  is  insufficient.  Id. 

7877.  In  '50  the  legislature  enacted  a  law, 
first  section  of  which  declared  that  all  such  per- 
sons as  should  become  stockholders  to  capital 
stock  thereinafter  mentioned,  their  successors, 
etc.,  shoald  be  and  thereby  constituted  a  body 
corporate  by  name  of  Ameridlin  Live  Stock  In- 
surance Company.  Held;  fact  that  commission- 
ers, as  provided  by  charter,  maynot  have  met  to 
receive  subscriptions,  nor  called  a  meeting  of 
stockholders  to  elect  duectors,  did  not  annul  or 
vitiate  existence  of  corporations.  Jvdah  v.  Amer- 
ican L.  S.  Ins.  Co.,  4-333,  '53. 

7878.  Such  provision  for  raising  of  stock  and 
bringing  abont  first  election  of  directors  was 
directonr,  and  merely  for  convenience,  and  not 
^ential  to  validity  of  corporate  organisation. 

7879.  The  first  section  of  company's  charter 
created  corporation  out  of  stockholders;  and, so 
soon  at  least  as  stock  was  subscribed,  corpora* 
tion  was  complete,  without  election  of  directors, 
and  without  a  formal  or^nization.  Id. 

7380.  On  questions  as  to  power  of  corpora- 
tions to  deal  in  their  corporate  capacity  with  third 
persons,  they  will  be  limited  by  terms  of  their 
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respective  charters;  but,  on  questions  relating 
to  mere  manner  of  getting  them  into  operation, 
ta  liberal  construction  of  their  charters  will  be 
adopted.  Id. 

7881.  The  simple  enactment  of  a  charter  for 
a  corporation,  witnoat  an  act  of  acceptance  on 
part  of  persons  named  therein,  does  not  create 
corporation.   &ate  v.  Dawaon,  16-40,  '61. 

A  grant  of  a  charter  to  those  who  have 
not  applied  for  it,  is  but  an  offer:  on  part  of 
state,  and  may  be  withdrawn  before  acceptance. 
Id. 

7883.  Sec.  IS,  art.  ll,of  thecwnstitutloii, 

prohibits  creation  of  any  corporation,  other  than 
bahking,  by  apecial  act.  ItC 

7S84.  A  charter  granted  before,  but  not  ac- 
cepted Nov.  1,  '51,  when  present  constitution 
took  effect,  must  be  deemed  as  withdrawn  by 
state,  by  virtue  of  such  prohibition.  Id, 

788d.  Of  corporators.  If  all  corporators 
but  two  surrender  their  act  of  corporation,  num- 
ber left  will  be  sufficient  to  continue  association 
or  corporation  under  act  of  Feb.  20,  '67.  ifum- 
pAr«MV.£)!et>ens,  49-491, '76.   Cf.  64-406. 

7S86.  CoBditioii  preeedflDt  to  oi^anlza- 
tlon*  If  by  charter  or  by  a  contract,  a  condi- 
tion precedent  exists  to  right  to  exercise  powers 
or  perform  acts,  that  condition  must  be  per- 
formed, or  waived  before  such  right  may  be  ex- 
ercised. SrookmUe  <t  G.  T.  Co.  y.MeOirtif,  8-392, 
'56. 

7887.  Snbseriptioii  of  stock.  It  is  not  nec- 
essaiy  that  whole  amount  of  capital  stock  of  a 
turnpike  company  should  be  subscribed,  to  affect 
an  oi^nization.  Five  hundred  dollarsper  mile 
of  proposed  road  only  is  necessary.  I-iz  v.  Al- 
lauvUle  0.&&V.  T.  Co.,  46-31,  '74. 

7888.  Residence  of  subscribers.  It  is  essen- 
tial to  org^ization  of  a  turnpike  company,  that 
articles  of  association  shall  set  forth  residence  of 
each  and  every  subscriber.  Butenback  v.  Auica  A 
M.  Graxd  R,  Co.,  48-265,  '73.  Cf.  80-300 :  40- 
369;  82-357;  {E(denght-v.  Logantport,  ete,  KCo,, 
18-404,  criticised.) 

7889.  Information  in  the-  nature  of  a  qao 
tPamtnto,  will  lie,  in  the  name  of  the  state,  on  the 
relation  of  the  prosecuting  attorney,  against  a 
gravel  road  company  for  failing  to  tile  articles 
of  associations  which  comply  with  the  essential 
requirements  of  the  statute,  ^aie  v.  BelhUhem, 
ac.  O.  R.  Cb.,  82-357,  '69. 

7S00.  It  IB  no  objection  to  org|anization,  that 
residence  of  some  of  subscribers  u  not  set  out  if 
remainder,  whose  residences  are  set  out,  had  sub- 
scribed amount  required.  Fox  t.  A.  C.  S.  A  V.  T. 
Co.,  46-31,  '74. 

7891.  Name.  In  proper  organization  of  a 
gravel  road  company,  articles  of  association 
should  set  forth  name  which  is  assumed.  It  will 
not  do  for  articles  to  omit  snch  name  and  have  a 
name  for  a  heading.  Though  a  name  be  at  head 
or  above  articles,  such  name  is  not  professed  to 
be  name  of  company.  Piper  v.  Rhodes,  80-309, 
'68;  Rhodes  v.  Piper,  40-369,  '72. 

7393.  A  town  can  not  be  incorporated  un- 
til its  officers  and  its  board  of  trustees  shall  have 
been  elected  and  a  president  of  board  designated, 
though  all  preliminaries  thereto  as  set  torth  in 
law  tor  incorporation  of  towns,  have  been  com- 
pleted.  StatM  T.  Arnold,  88-41,  '71. 

7898.  The  articles  of  association  of  a  turn- 
pike company  need  not  set  forth  name  of  direct- 
ors,  im&r  V.  Wild  QU  Q.  R.  Co.,  52-51,  '75. 

7894.  When  statute  requires  it,  it  wUI  be 


sufficient  to  adopt  articles  at  same  meetiiw  at 
which  directors  were  elected  by  stock  holcwn. 
Eah^ghl  v.  L.  &  N.  I.  R.  Co.,  18-404,  '59. 

7895.  Filing  articles.  An  alle^tion  that 
they  "caused  said  articles  (of  association)  to  be 
put  on  record  in  recorder's  office  in  county  of, 
etc.,"  shows  a  sufficient  Sling.  Vtaeler  t.  .FWnufui 
CoUege,  68-88,  '76. 

7396.  Deserlptloii  of  seal.  The  articles  of 
an  association  fur  pnrpbse  of  an  organization, 
described  seal  as  follows :  "And  the  corporate 
seal  thereof  shall  be  a  circle,  formed  by  the  let- 
ters of  Franklin  College,  Indiana."  Held;  a  suf- 
ficient compliance  wiui  statute.  Fairter  v.  FVanh- 
Im  OolkgeA^^  '76. 

7897.  Re^dence  of  stockholders.  It  is  suf- 
ficient to  have  names,  residence  and  amount  of 
stock  appear,  by  beingwritten  respectively  under 
heading,  "  Names — Residence — shares."  Vanler 
V.  FranieUn  QMege,  58-88,  '76. 

7898.  The artlelesofassociatlon,  as  follows: 
"  The  railroad  shall  commence  at  the  west,  or 
such  point  on  the  west  line  of  DeKalb  county, 
with  a  view  of  connecting  with  tlte  present  Ao- 
burri  and  Eel  Biver  Valley  Bailroad,  at  suc^ 
point  as  may  be  agreed  on  W  the  companies  so 
connecting;  thence  down  Eel  river  valley  to 
Lc^nsport,  passing  through  the  counties  oi  No- 
ble, Allen,  Whitley,  Kosciusko,  Wabash,  Miami 
and  Cass,"  sufficiently  show  name  of  place  from 
which  proposed  road  was  to  be  constructed.  EaJt- 
righi  V.L.AN.  1.  R.  Co.,  18-404,  '59. 

7899.  EUbf  articles  of  assodatioi.  Pet^ 
sons,  who  desire  to  form  an  incorporated  com- 
pany, under  act  of  March  11,  '67  (1  R  a  '76,  p. 
841),  must  Hie  their  articles  of  association  in  of- 
fice of  recorder  of  county,  when  organized,  and  a 
duplicate  of  same  in  office  of  secretarv  of  state. 
Nehion  v.  Blaketf,  54-29,  '76.    [v.  B.  S.  "'81,  383a) 

7400.  A  certified  copy  of  articles  filed  at  one- 
place  is  not  a  "duplicate."  A  duplicate  is  an 
original  document.  It  most  be  executed  accord- 
ing to  law,  just  as  other.  Id. 

7401.  When  a  law  requires  a  filing  of  a  du- 
plicate, filing  a  copy  is  not  sufficient.  A  certi- 
fied copy  of  a  copy  of  articles  of  association  in 
hands  of  secretary  of  state,  is  not  evidence  for 
any  purpose.  It  is  not  in  his  hands  by  authority 
of  law.  Id. 

7402.  Articles  of  association  by  those  com- 
posing a  gravel  road  company,  should  contala 
the  amount  of  capital  slock  |  a  failure  to  do 
so  is  not  cured  by  names  of  the  subscribers,  and 
amounts  severally  subscribed  by  them.  Slater. 
SheJbyvUU,  etc..  Turnpike  Co.,  41-151,  '72. 

7403.  An  information,  in  nature  of  a  ma  war- 
ranto against  a  gravel  road  company,  under  act 
of  '52,  as  amended  in  '59,  alleged  that  pretended 
articles  of  association  did  not  set  forth  name  as- 
sumed by  company,  or  contain  an  intelligent 
description  of  line  of  route  and  termini,  or  amount 
of  capital  stock,  or  number  of  shares  into  which 
it  was  divided,  or  names  and  places  of  residence 
of  subscribers,  and  amount  of  stock  subscribed 
by  each,  is  good  on  demurrer.  State  t.  BethlAemt. 
etc.,  Q.  R.  Co.,  82-357,  '69. 

7404.  Ditching,  etc., asL^toclatlons.  Articles 
of  association  mnst  specify  the  objects  with 
reasonable  distinctness.  Wett  t.  BulUkm,  ele^ 
DUek  Co.,  82-138,  '69. 

7405.  Articles  of  association  are  not  con- 
clusive in  their  statements.  When  articles  state 
that  road  was  "  about  five  and  one-half  miles 
lon^"  and  93,000  were  subscribed,  and  road  waa 
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in  fact  ux  and  three-quaiteTB  miles  in  lengfth, 
company  can  not  legally  file  articles  of  associa- 
tion and  do  businees  as  a  corporation.  Statute 
requires  a  subscription  of  $500  per  mile.  They 
will  be  sabject  to  a  proceeding  by  ouo  Karranto, 
SUiU  V.  Diiion,  8ft-388,  71. 

3406.  Denial  of  orguilzatlon.  A  subscri- 
ber for  stock  in  a  company,  by  signing  prelim- 
inary articles  of  association,  is  not  estopped  in 
«n  action  to  recover  the  Bubscription,  from  de- 
nying existence  of  corporation.  His  act  does  not 
-  purport  to  be  a  signinff  of  a  contract  with  an  ex- 
isting corporation.  RiJcoff  T.  Bmm'a  Rotary  S. 
Sew.liath.  Co.,  '79. 

7407.  Under  an  issue  of  nvl  ttel  corporation, 
plaintiff  must  prove  the  perfection  of  corpora- 
tion, bat  if  defendant  admits  on  trial,  that  a 
part  of  assessments  by  him  had  been  paid,  that 
assessments  and  calls  for  balance  "liad  been 
daly  and  legally  made,  in  accordance  with  by- 
laws of  said  company,  and  lawa  of  state ;  that 
he  had  been  duly  notified  ;  that  a  demand  had 
been  duly  made  on  him  by  proper  authority, 
and  that  he  had  promised  to  pay  said  nnsess- 
meot,"  legal  organization  is  sufficiently  shown. 

7408.  Estoppel.  Acorporation  was  organized 
nnder  an  act  providing  that  "  every  snch  asso- 
ciation shall,  from  the  time  such  record  is  filed 
in  the  proper  recorder's  office,  be  deemed  and 
held  to  be  a  corporation."  Hdd  ;  one,  who  con- 
tracts with  it  as  a  corporation,  can  not  plead 
that  its  articles  of  association,  etc.,  had  not  been 
properly  filed  in  recorder's  office.  Mullen  v.  Beech 
ehtwe  Driving  Fttrk,  64-202,  78. 

7409.  Enstence*  Estoppel.  When  a  con- 
tract shows  that  it  is  not  made  with  an  exuttng 
-corporation,  and  contemplates  a  future  organ- 
isation, contractors  are  not  estopped  to  deny  ex- 
istence of  corporation,  /atf  aofu  F.  Jt  M.  Co.  v. 
Herkimer,  46-142,  74. 

7410*  A  contract  with  a  party  as  a  corporation, 
■Mtops  party  so  contracting,  to  deny  existence  of 
corporation  at  time  of  contract.  Jbna  t.  Obi. 
TgM  Famdrn  Co.,  14-89,  '60. 

7411.  The  rule  that  a  peraon  contracting 
with  a  corporation  is  estopped  to  deny  the  cor- 
porate existence,  is  subject  to  limitation  that  if 
plaintiff  assumes  to  be  a  corporation  organized 
in  this  state,  name  must  be  such  as  to  imply  such 
a  corporation  as  is  anthorized  by  some  statute 
•of  state.  Wiiliama  v.  FraaHva  Town'p  Aead.  Aes'n, 
2<^ia  '66. 

741e*  Bxecntioo  of  a  note  to  a  body  pur- 
portingto  be  a  corporation,  estops  party  making 
note,  by  pleadings  or  otherwise,  from  denying 
-existence  of  such  corporation.  Ranaom  v.  Priam 
LodM.  51-60,  76. 

7413.  Estoppel  arises  from  matter  of  facte 
only,  and  not  of  law.  Sayder  v.  Studebaker,  19- 
462,  *62.  If  there  was  no  law  which  authorized 
a  sopposed  corporation,  or  if  statute  authorising 
it  was  unconstitutional  and  void,  a  contract  with 
such  corporation  would  not  estop  party  making 
it,  to  dispute  existence  of  corporation.  Id. 

7414.  If  there  be  a  law  which  authorized 
■corporation,  then  whether  corporators  havecom- 
plied  with  it,  so  as  to  tiecome  duly  incorporated, 
IS  a  question  of  fact,  and  party  making  contract 
is  estopped  to  dispute  the  organization  or  legal 
existence  of  corporation.  Snyder  v.  StudebaSa; 
•tnra;  XeUcd  V.  G.  8.  F.  Soeieii/,  16-191^ '61; 
mBulony.(Xn.SIlW,RCo.,id.,m,*ei.  Cf. 
14-601:  16-396;  10-178-568;  18-68.  (Bar- 


rtman  v.  jSbtoAam,  16-190,  '61,  overruled,  and  Ee- 
anteiiU,  etc.,  R.  Co.  v.  CUy  EvaTtsvilte,  1&--395,  dis* 
tinguished  in  Snyder  v.  SludebaJeer,  supra.) 

m.  Pleadlner,  Benlal  and  Proof  of  Organl* 
zatioQ. 

See  Eatoppd. 

7415.  In  suit  against  a  gravel  road  company 
upon  an  account  stated,  for  work  and  labor,  it  is 
not  necessary  that  complaint  aver  that  defend- 
ant is  a  legally  organized  corporation.  8.  Or.  B. 
Co.  V.  Fenningfon,  62-175,  78. 

7416.  Pleading.  Declaration  by  corporation 
need  not  aver  that  their  attomey-at-uw  had 
been  appointed  ander  corporate  seal.  When 
a  corporation  aggregate  sues,  they  must  diow 
that  they  are  a  corporation  and  have  right  to 
sue  in  their  corporate  name,  unless  charter  is  a 

fublic  statute.  Vaiiee  v.  Far.  cad  MeA. Banh Ind., 
Blf.  504, '20. 

7417.  Charter  of  Farmers'  and  Mechanics' 
Bank  of  Indiana  is  recognized  by  state  constita- 
tion,  and  is  a  public  statute;  therefore  it  need 
not  be  pleaded.  Id. 

7418.  Sehool  or  etrfl.  A  complaint  against 
a  school  corporation  may  show  character  of  cor- 
poration. ( I )  By  prefixing  an  adjective  to  name, 
as  "the  school  town  of  — ~,"  or  (2)  by  aver- 
ments in  complaint  descriptive  of  character,  by 
its  corporate  name  in  which  it  is  sued.  Town 
NobiamUe  v.  McFartand,  67-335,  '77;  CUy  Hunt- 
ington V.  Day,  55-7, '76;  Jachm  TomAw  v. 
Aimes,  55-136, '76.  Cl.CiiyCrav^ordMmiUv.Hayt, 
48-200,  7S. 

74X9.  Debt  by  White  Biver  Valley  Canal 
Ck>mpany,  before  a  justice,  for  violation  of  a  by- 
law. Declaration,  Instead  of  setting  ont  the 
by-laws  referred  to  it,  as  contained  in  a  printed 
copy  of  by-laws  of  company  filed  therewith. 
flcW;  sufficient.  IK.  V.  C.  Co.  v.  Bodm,  8 
Blf.  130,  '46. 

7420.  A  plea*  liDiuded  on  an  ordinance  of 
a  prtrate  eorporatlon,  must  set  out  ordinance 
or  act  of  incorporation.  Ptant  v.  Wormager,  5 
Blf.  236,  '39. 

7421.  Also  a  complaint  to  recover  penalty 
for  a  violation  of  a  by-law  or  ordinance  of  a 
city.    Green  v.  CUy  IntTpolis,  22-192,  '64. 

7422.  Need  set  out  only  a  copy  of  section 
violated.   Same  case,  8&^90,  '66. 

7428.  But  this  is  not  rule  since  general  act 
for  incorporation  of  cities,  March  1^  '67.  0% 
Huntinobm  v.  Pease,  56-306,  '77. 

7424.  Sufficient  to  set  out  secUon,  number 
and  date  of  adoption.  (%  GFos&en  v.  Kem,  68- 
468,  '78. 

7425.  Action  by  a  corporation  to  collect  a 
sum  subscribed  to  preliminary  articles  of  asso- 
ciation. Complaint  and  the  evidence  must  show 
that  all  requirements  of  the  statute  were  com- 
plied with  in  effecting  organisation.  Nelson  v. 
Blakey,^7-38,'74:McIntirev.MeLainDitehAvf», 
40-104, '72.  Ci.  New  Eel  Ricer  Drain.  As^ny.Dur- 
bin,  80-173,  '68;  Brookviile&  0.  Turn.  Co.  v.  Jlfc- 
Garty,  8-392,  '56;  Ind'poOJi  Furnace  Co.  v.  Herki- 
mer, 46-142,  74. 

7426.  Recording  of  a  duplicate  of  articles  of 
association  is  one  of  requisites  and  conditions 

5>recedent  to  an  organization.    MelnHre  v.  Me- 
Aiin  DiicK  As^n,  supra i  AuPpoHs  .FA  M.O0.  T. 
Herkimer,  mpra;  New  Eel  River  Drain  Aain  v. 

ftppel*  A  snbscriberto  original  ar- 
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tides,  is  not  estopped  from  denying  existence  of 
such  an  organization.  IncPpolis  F.AM.  Co.  v.  Her' 
Km«r,  »wpra  ;  WiilUims  v.  franiUin  Town'p  Academ. 
Ass'n,  2ft-310,'66;  Wealv.Craw/ordsviUe,ete.,T.O)., 
10-242,  '62:  Hvhbard  v.  Ckappel,  14-601,  '60. 

7438.  When  ntU  tut  earpormon  is  properly 
pleaded,  burden  of  proving  existence  of  corpo- 
ration, and  statntory  compliance  is  on  plaintifT. 
/jwfpoiig  F.  A  M.  Co.  V.  Herkimer,  46-142,  74. 

7429.  When  a  party  is  sued  under  a  name 
importing  that  it  is  a  corporation,  it  need  not  be 
expressly  averred  that  such  defendant  was  a  cor- 
poration. In^poiin  San  Q>.  v.  Horreli,  58-527,  '76. 

7480.  If  tne  name  in  which  a  eontract  \& 
MMleimpliea  acorporation,prtma/aete,  and  com- 
pany is  only  a  partnership,  this  fact  may  be 
sliown.    HvUard  v.  Ckufpdy  14-601,  '60. 

7481.  A  complaint  against  "The  Adams  Ex- 
press Company  *  •  *  doing  business  under  the 
style  and  nrm  nameof  the  Adams  Express  Com- 
pany," is  good  without  alleging  that  it  is  a  cor- 
poration, or  the  names  of  parties  composing  firm. 
Name  declared  upon,  implies  that  it  is  a  corpor- 
ation. Adams  Ex.  Co.  v.  HiU,  48-157,  '73.  Of. 
68-264. 

748S.  ETl4ene«  of  tneorporatlon  of  defend- 
ant is  not  necessary  when  defendant  goes  to  trial 
on  issues  formed  by  general  denial.  Id. 

7488.  Corporate  existence  is  not  put  in  issue 
by  answer  oi  general  denial,  nor  by  specially 
alleging  that  persons  alleged  in  complaint  to  be 
trustees  are  not  such.  Wiles  v.  TrvOxes  Philippi 
Ghwreh,  68-206,  '78. 

7484.  In  ft  complaint  by  a  tnrnptke  cor- 
poratlOBf  pleader  need  not  allege  every  fact 
necessaiy  to  the  existence  of  corporation,  either 
generally  or  specifically,  by  showing  facts  neces- 
sary to  its  original  oivanixation.  Safe  v.  Stout, 
61-143,  '78. 

7485.  If  a  company  is  incorporated  by  a 
private  act,  court  can  not  judge  of  quantum  of 
power  conferred,  unless  sucn  act  is  pleaded  and 
proved.   C.&J.T.  Co,  v.  Willeu,  16-34,  '61. 

7486.  In  an  action  against  directors  of  a  cor- 
poration for  failure  to  discharge  their  duty,  the 
existence  of  the  corporation  Ib  snfflciently 
shown  by  averments  "that  said  •  ♦  •  company 
was  organized  April  10,  '66,  by  articles  of  asso- 
ciation filed  and  recorded  in  Jefferson  county 
recorder's  office  on  said  day,  a  copy  of  which  is 
filed  herewith;  and  said  company  carried  on 
said  business  at  said  Madison."  TVoier  v.  Bright, 
82-69,  '69. 

7437.  In  an  action  on  a  Kubncription  "  to  the 
Northwestern  Conference  of  Universalists  "  com- 
plaint need  not  aver  existence  of  corporation, 
either  generally  or  by  specially  alleging  facts 
necessary  to  show  its  organization,  rfor  need 
fact  be  proved  unless  especially  put  in  issue  by 
plea.  NorOimelem  Conferenee  Omoer$iUiala  v. 
er*  86-375,  '71. 

7488.  It  style  by  which  a  party  is  contracted 
with  is  such  as  is  usual  in  creating  corporations 
vis.,  naming  in  ideality,  but  disclosing  that  of 
no  individual,  as  is  usual  in  simple  partner- 
ships, it  has  been  treated  as  primafacie,  at  least, 
indicating  a  corporate  existence.  Jones  t.  Otn. 
IVpeFounrfry  Co.,  14-89,  '60. 

7489.  Suit  was  brought  by  and  in  name  of 
"  The  board  of  school  trustees  for  the  town  of 
Edinburg."  Held;  on  demurrer,  incorporation 
of,  and  1^1  right  to  sue  of,  plaintifiT  were  suffi- 
ciently shown.   Madcetme  v.  Bd.  S^ool  TnuUee 


7440.  Complaint  to  recoTer  a  subecriptioD 
to  stock  to  a  company  where  name  imports  such 
a  corporation  as  is  authorised  by  law,  need  not 
set  out  the  manner  or  specific  objects  of  corpor- 
ation. WiUiams  y.  Fratth.  Town'p  Aead.  Axin,  26- 
3ia  '62.   Of.  41-196,  72. 

7441.  Existing  prooH  To  a  suit  by  a  cor- 
poration there  may,  at  its  commencement,  bean 
answer  of  nvl  tUl  corporation,  but  such  answer 
is  in  abatement,  and  must  precede  an  answer  to 
merits;  and  on  trial  of  issue  formed  on  such  an- 
swer, proof  is  limited  to  question  of  existencey 
de  facto,  of  a  corporation  under  an  authority, 
sanctioning  such  a  corporation,  dejvre.  HeaaUn 
V.  C.  &  B.  W.  R.  Co.,  16-275,  '61.  (E.  S.  '81,366.) 

7442.  If  answer  denies  existence,  at  com- 
mencement of  a  suit,  of  a  corporation  which  is 
stiown  to  have  onceexisted,  it  most  particularly 
set  forth  manner  in  which  corporate  powers 
ceased.  Heaston  v.  C.  dc  Fl.  W.  R.  Co.,  supra. 
(Morgan  v.  Lawreneebwg  Ins.  Co.,  8-285,  over- 
rulecf.) 

7448.  Where  a  gro»nd  denial  Is  pleaded 

to  a  suit  by  a  conxHVtion,  de  ftu^  existence  of 
corporation  is  admitted.  Harrison  r.  M.  &  F. 
B.  Co.,  16-505,  '61. 

7444,  Non-existing.  Where  a  plaintiff  su- 
ing in  a  name  importing  pnma  facte,  a  corpora- 
tion, in  fact  is  not  assuming  to  act  as  such,  but 
only  as  a  partnership,  proper  mode  of  raising 
question  oi  fact  is  by  answer  alleging  want  of 
proper  parties.  lUakm  v.  C.  &  W.  B,  Cb.^ 
16-276,  '61. 

7449.  Nnl  tie!  eorpomtlini.  Action  by  a 
ditching  association  to  recover  an  assesment. 
"  For  answer  to  complaint  the  defendant  says, 
that  at  and  before  the  time  of  the  institution  of 
this  suit  there  was  no  such  corporation  as  the 
Excelsior  Draining  Co.,  organised  under  the 
laws,"  etc.  Plea  was  properly  sworn  to.  Held; 
answer  good.  Excelsior  Draining  Co.  v.  Brown, 

47-  19,74. 

7446.  The  ireneral  denial  will  mot  ^nt  im 

Issne  the  existence  of  a  corporation  suing  as 
such.  In^pdis  F.  &  M.  Co.  v.  Herkimer,  46-142, 
'74 ;  Cicero  H.  D.  Co.  v.  Omighead,  28-274,  '67. 
Cf.  2-t37. 

7447.  A  ireneral  denial  admits  capacity  in 
which  plaintiff  sues.   Hvkbard  v.  ChappeL  14- 

601,  '60. 

7448.  Denial  of  orgaiitiatini.  EatoppeL. 

When  parties  have  attempted  to  form  a  corpo- 
ration, and  act  as  such  under  a  certain  nam& 
and  had  caused  a  tax  to  be  levied  and  placed 
upon  duplicate,  and  laws  of  state  had  not  been 
complied  with  in  its  organization,  though  an  at- 
tempt to  do  so  had  been  made,  and  were  acting 
under  color  of  law,  but  not  with  authority 
claimed,  an  action  may  lie  to  inioin  collection 
of  such  tax.  All  that  is  askea  is  an  or^r 
against  treasurer.  It  is  no  estoppel  to  make  pre- 
tended company  a  party,  and  allege  it  was  not 
properly  organized.  Knigkt  v.  Flatrodt,  tie.,  T. 
Q).,^5-1S4,  73. 

7449.  A  corporation  de  faeto  may  be  brought 
into  court  as  such,  and  at  same  time  its  legal 
organization  denied  in  a  proceeding  to  injoin  it- 
from  further  proceedings  as  a  corporation  to  in- 
jury of  plaintiff.   IfiMton  Co.  D.  Co.  v.  Ndnngerf 

48-  566,73.  Cf.  8ft-169 ;  88-330 :  48-300  ;  40- 
369  ;  80-809;  81-7. 

7450*  But  an  information  and  proceedinga 
against  a  corporation  in  its  corporate  name, 
insisting  that  it  never  had  any  existence,  and 
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mAiag  to  obtain  jndgment  of  ouster  Bgainst  it 
for  usurping  corporate  franchises,  and  praying 
for  its  (UBsolution,  irill  not  lie.  Its  conwrate 
existence  can  not  thas  be  admitted  and  denied. 
Mud  Creek  Drain  Go.  v.  Slate,  4S-236,  '73. 

74fil.  Existence  of  appeal.  Od  appeal  from 
an  assessment  for  benefit  of  a  ditching  associa- 
tion, existenee  of  eompaiif  can  not  be  put  in 
tHue.  loafer's  Brtxaeh  DUthmg  Co.  T.  Maktmaeey 
«-226,  '73. 

7463.  Ifnl  tiel  eorooration,  at  date  of  as- 
Mssment,  can  be  pleaded  by  one  not  a  member, 
and  who  has  not  contracted  with  association  a^ 
a  corporation.  iiewEdR.D.Aeifny.Iha'bin,9X^ 
173,  *e8;  Piper  V.  Ithodes„id-  309,  '68. 

Complaint  alleged  that  defendant,  ^ 
bis  note,  promised  to  pay  to  order  of  Charles  W. 
^ith,  treasurer  of  Indianapolis  Machine  Brick 
0>mpany,  under  style  of  I.  M.  B.  Co.,  etc.  De- 
fendant answered,  out  pleaded  only  a  want  of 
consideration.  Held;  said  allegations  were  ad- 
mitted by  a  failure  to  deny  them,  and  defendant 
was  estopped  by  note  to  set  up  non-existence  of 
corporation.  Held;  note  was  payable  to  corpor- 
tion,  and  not  to  Smith  individually.    Valer  v. 

74»4.  When  under  seneral  denial,  a  plaint- 
iff corporation  is  bound  to  all^  and  prove  its 
corporate  existence,  a  plea  of  nm  tiel  corporation 
may  be  struck  out  on  motion,  but  where  not 
bound  to  make  such  proof,  such  answer  is  good. 
WeH  T.  C.  A  A.  T.  Cb.,  l»-242,  '62. 

Nol  tiel  corporation  Is  a  plea  In 
aWtement,  and  can  not  be  pleaded  with  gen- 
eral denial,  or  with  a  plea  in  bar.  Oarpeater  v. 
Memtik  Sank,  1 7-25§,  '61.    (i^  R.  S.  '81,  365.) 

74ft6.  Incorporation.  Parol  eridenee  Is 
aAniaslble  to  snow  what  steps  were  taken  to 
organize  a  corporation,  but  not  to  ptOTC  con- 
tents of  artleies.  Miller  t.  Witd  Oii,  de.,  Co., 
62-51, 75. 

7457.  It  is  error  to  refuse  to  admit  in  eri- 
dence  parol  admissions  of  defendant,  that  plain- 
tiff was  an  existing  corporation,  /iwf oofw  F.  & 
M.  Co.  T.  KeHh'mer.  46-142,  '74. 

7458.  Proof  of  organization.  Action  by  a 
giaTel  road  company,  to  recover  subsGrijjtion  of 
stock.  Complaint  allied  due  organization. 
Defendant  denied  every  material  allegation  in 
complaint.  Plaintiff  failed  to  prove  the  organ- 
ization of  company.  Held;  this  was  a  mtui 
omission,  and  Qicero  H.  Dj-ainiM  Co.  v.  Cratg- 
kmuL  28-274,  is  too  general.  OktMsev./.  W. 
OTS.  Ok,  S2-472,'70.  Of.  Wert  v.  C.  <ft  A.  T. 
Cbi,  l»-242,'62;  26-310. 

7450,  A  de  fluto  existence  of  the  corpor- 
ation only  is  necessary  to  be  shown  in  proving 
Utat  propertv  stolen  was  owned  by  sach  corpor- 
ation.   AMtAv.  State,  28-321, '67. 

7460.  RIfht  of  action.  Action  by  A,  B,  and 
as  "trustees  of  church."  Answer  al- 
lied that  A,  B,  and  0  are  not  the  trustees  of  " 
•aid  church.  Hddf  answer  bad.  Existence  of 
corpoiation  was  not  put  in  issue.  It  is  imma- 
terial what  personal  names  of  trustees  are.  Wila 
T.  Tnutees  FhUipin  Church,  66-206,  78. 

7461.  Evidence.  The  name  indicating  a  cor- 
poration by  which  a  party  pleads  and  acts  prima 
fade,  imports  a  f»rporation  and  is  admitted  and 
eridenee  of  same,  unless  especially  put  in  issue 
bv  plea.  Cole  t.  MerehaiU^  Bank,  (tO-350,  78 ; 
BorniT.  Jfitafctfuum,  etc,  Co.,  4  Blf .  267,  '36 :  iitcA- 
onboiT.a.  JoM)A/.a>.,6Blf.l46,'39:  &I)<maid 
▼.JSl/.((C&X.jB.ai.,  14-259, '60;  Heattonv. 


a  &  Ft.  W.  R.  Co.,  16-275,  '61 ;  Cicero,  etc,  Co.,  v- 
Craighead,  28-274,'67 ;  Stein  v.  Ind'polis  Ata'n,  1 8- 
237,  '62;  Dunning  v.  N.  A.,  etc.  Co.,  2-437,  '50; 
RaUsback  v.  Liberiy,  etc.,  Co.,  2-656,  '51 :  Hvbbard 
V.  CW)etf.  14-601, '60. 

7462.  Offlcerg.  Estoppel. /<  Mems  that,  when 
plaintiff  has  sued  on  a  note  purporting  to  be  a 
note  of  a  corporation,  as  an  oUi^tion  of  com- 
pany, and  recovered  judgment  he  is  estopped  ab- 
solutely  in  claiming  that  note  was  obligation  of 
individuals  who  executed  it  as  officers  of  com- 
pany.  Aimen  v.  Ifardin,  60-119,  '77. 

ly.  Begrnlatlons  and  By-laws. 

7468.  A  corporation  must  be  governed  by 
law  which  created  it,  and  by  those  legislative- 
enactments  which  in  terms  apply  to  it.  Ryan 
V.  VanUmdingham,  7-416,  '56. 

7464.  A  religious  society  may  prescribe  such 
rules  as  they  may  think  proper  tor  preserving 
order,  when  met  for  public  worahip ;  and  they 
may  use  the  necessary  force  to  remove  a  per- 
son who  is  disturbing  the  society  by  a  willful  vio- 
lation of  rule.   MeLain  v.  MaUoek,  7-525,  '56. 

7465.  Bjr-lawB.  Power  to  make  by-laws  for 
a  corporation  resides  in  members  at  lat:ge,  and 
not  by  directors,  where  there  is  no  law  or  valid 
usage  to  contraiy.  By-laws  thus  made  by  direc- 
tors are  invalid.  Morton  Orarel  R.O0.Y.  IKwDfur. 
51-4, 76. 

* 

T.  Powen.  LImltatton.  HoldiHg  Bealtj. 

7466*  A  corporation,  under  its  common  law 

rrer  to  contract,  may  make  a  valid  agreement 
eompenaate  an  aigent  for  obtainug  sub- 
scriptions of  stock.  C.I.JtC.R.Oo.v.OhHit(m, 
7-595,  '66.    Cf.  8-36S. 

7467.  Powers  Implied.  Power  granted  to- 
officers  or  agents  of  a  corporation  to  sell,  im- 
pliedly confers  power  to  deliver.  Ind.  Central  Ca- 
nal Co.  V.  ^iate,- 68-675,  '76. 

7468.  A  corporation  has  no  anthority  to  !»■ 
sue  notes,  unless  authorized  by  charter,  ex- 
pressly, or  as  incidental  to  purpose  for  which  it 
was  created.    Jameey.  Rogers,  28-461,  '64. 

7460.  Power.  Bank  of  Vincennes  not  prohib- 
ited by  its  charter  from  dealing  in  agreements- 
assignable,  when  necessary  to  security  of  a  debt 
previously  contracted.  Lagomy.  BatMlet,  1  Blf. 
416,  '26. 

7470.  Powers  and  fhuwMses.  Right  of  an 
association,  assaming  to  be  a  corporation,  under 
a  law  autnorising  creation  of  corporations  of 
class  to  which  it  claims  to  belong,  and  which  has. 
exercised  powers  as  a  corporation,  to  hold  prop- 
erty can  not  be  Questioned  in  an  action  brought 
by  an  individual  citizen  to  set  aside  a  contract 
which  he  had  made  with  the  association  in  its- 
corporate  name  and  character.  Bight  of  a  cor- 
poration to  hold  property  can  only  he  questioned 
by  a  direct  proceeding  on  part  of  state.  JSaker 
V.  Neff,  78-68,  '80. 

7471.  Power  to  loaa  money  and  take  moii» 
gages  on  realty  to  secure  same  exists  in  a  corpo- 
ration where  its  charter  authorizes  it  to  invest  in 
"  bonds  and  mortgages  on  unincumbered  real  es- 
tate."   Dalv  V.        L.  Ins.  Co.,  64-1,  '78. 

7472.  The  law  creating  a  corporation  is  in- 
dex to  oideet  for  which  n  was  created,  and  to 
powers  with  which  it  is  endowed,  if  grant  be 
constitntional,  and  does  not  exceed  power  of 
If^latnre.   C%  ..Ivroni  v.  ITesf,  S^74,  '67. 
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7478.  Power  to  annex  territory  and  change 
Imundaries  of  municipalities  is  a  common  law 
and  a  statutorv  principle.   StiU  t.  Otiv  IiuPpolu, 
'77. 

7474.  Mnnteliwl  boodg*  The  act  approved 
Jan.  4,  '44,  providing  for  removal  of  seat  of 
justice  of  Dearborn  coun^,  authorized  the  coi^ 
poration  of  the  town  of  Lawrenceburgh  to  exe- 
cute a  bond,  conditioned  to  build  and  repair 
certain  public  buildings.  SlcUe  v.  CalUhan,  1- 
147,  '48. 

7475.  Fowerto  borrow.  A  clause  in  charter 
of  a  corporation  anthorizing  company  to  borrow 
money  "  on  guch  terms  as  might  be  agreed  upon 
between  the  parties,"  empowers  them  to  borrow 
At  a  rate  of  interest  greater  than  thatetttablished 
■by  law.  MorrUon  v.  E.  &  H.  R.  Co.,  14-110,  '60. 
a.  11-104. 

7470,  Power  to  mortgaf^e.  By  statute  a 
turnpike  company  has  power  to  borrow  money 
to  be  used  in  construction  of  its  road,  or  in  pay- 
ing for  materials  bo  to  be  used,  and  to  mortgage 
its  road  to  secure  such  loan.  Hdd;  under  this 
power  it  may  mortgage  its  road  to  secure  its  note 
to  a  contractor,  eiven  in  payment  for  the  con- 
struction of  road.  Hdd;  for  such  purpose  it 
may  mortgage  a  part  of  road.  Greievilmrghj  da,, 
Tummke  Co.  v.  McCormtck,  45-239,  '73. 

7477.  Anthoritf  to  president  by  board  of 
■directors.  When  board  of  directors  authorized 
its  president  to  execute  a  mortgage  on  its  road, 
he  bad  authority  to  mortgage  only  a  part,  if 
mortgagee  consents.  Id. 

7478.  Sec.  0,  local  laws  '49,  '50,  p.  89,  re- 
-strained  a  railroad  company  from  seliln;  Its 
own  bonds  at  a  greater  discount  than  10  per 
cent.,  but  not  other  bonds.  Sd,  Corn's  BatUuUo- 
mew  Co.  V.  Bright,  18-93,  '62. 

7479.  Itprohibited  counties  from  subscribing 
-stock  after  its  passage,  without  consent  of  a  ma- 
jority of  its  voters.  Id. 

7480.  Character  and  power  of^  A  corpora 
ation  is  a  creature  of  law.  It-  has  no  powers 
except  those  expressly  granted  or  necessarily 
implied;  none  can  be  implied  except  such  as 
are  necessary  to  exercise  and  enjoyment  of  those 
expressly  granted.  Creature  can  not  exceed  law 
of  its  creation,  and  is  amenable  to  its  creator. 
Sd.  Cbm's  Turn.  Co.  V.L.M.AB.B.  Oa.,  60-85, 
75.   CI  M-185;  41-212;  42-498. 

7481.  Its  directors  are  agents  of  corporators 
and  trustees  of  stockholders  in  business  of  cor- 
poration, and  may  not  exceed  their  agency.  Cor- 
poration, its  directors  and  stockholders  are, 
within  themselves,  different  parlies.  BcL  Qm's 
Tim>.  Co.  T.  L.  M.  <fc  B.  R.  Co.,  euom. 

7488.  Character  and  duty  of  railroad  cor- 
•oratlons*  A  railroad  company  is  a  fwui  pub- 
lic corporation.  Powers  are  granted  to  it  which 
are  denied  to  individuals,  or  partnerships,  or 
other  corporaUoDB.  It  has  privil^es  which  are 
denied  to  other  common  carriers.  It  therefore 
owes  reciprocal  duties  to  public.  It  must  not 
make  contracts  beyond  its  chartered  powers,  or 
perform  acts  injurious  to  public  policy.  Bd. 
Corn's  Tim.  Co.  V.  L.  M.&B.B.  Co.,  50-85,  '75. 

7488.  Power.  Corporations,  along  with  ex- 
press and  anbstantive  powers  conferred  by  their 
charters,  take  by  implication  all  reasonable 
modes  of  executing  sucn  power,  which  a  natural 
person  may  adopt  in  exercise  of  similar  powers. 
Nob  Enatand,  etc.  Co.  v.  Bobitaon,  25-636, '65. 
.SemNe,  tnat  a  contract  of  a  foreign  corporation, 
made  in  violaUon  of  a  statute  designed  for  pro- 


tection of  our  citizens,  would  not,  as  to  latter, 
be  void.  Id. 

7484.  Has  power  to  make  contracts  by  parol 
with  such  limitations,  unless  exprvatly  prdwiled 
by  charter.  Id. 

7485.  Power  and  liability.  A  municipal 
corporation  is,  for  purposes  of  its  creation,  a 
government  postiessin^  to  a  limited  extent  sov- 
ereign powers,  which,  in  their  nature,  are  tiUwr 
legislative  or  judicial.  The  extent  to  which  it 
may  be  proper  to  exercise  such  powers,  and 
mode,  within  limits  prescribed  by  law,  are  of 
'necessity,  entrusted  to  government,  discretion 
and  will  of  properly  constituted  authorities,  to 
whom  they  are  delegated.  Corporation  is  not 
liable  to  be  sued,  either  for  a  failure  to  exercise 
them,  orfor  errors  committed  in  their  ezenuse. 
But  when  duties  of  a  purely  ministerial  charac- 
ter are  expressly  injoined  by  law,  or  arise  by 
necessary  implication,  they  are  responsible  to 
individuals  for  nef^lect  to  perform,  or  improper 
performance.  Bnakm^/er  T.  City  EamtnUe, 
187,  '67. 

7480.  Thongh  a  city  has  full  power  conferred 
on  it  to  organize  and  regulate  a  fire  department 
to  prevent  and  guard  gainst  damage  by  fire,  it 
is  not  liable  for  the  failure  of  corporate  author- 
ities to  exercise  such  power  to  such  extent  as  to 
prevent  fires  and  damage  therefrom.  Id. 

7487.  MaaldnaL  The  present  constitution 
anthorizes  leglslatare  to  ereate  minldpal 
corporations,  and  InpoMS  no  limits  as  to 
powers  to  be  conferred  apon  them.  CS^  Aumn 
V.  West  0-74,  '57. 

7488.  Mnniclpal  corporations  are  to  be  held 
strictly  within  limits  prescribed  by  statute,  but 
within  these  limits  they  are  favored  by  courts. 
Kyle  V.  Matin,  8-34,  '56. 

7480.  Powers  expresslT' mntef,  or  meeea- 
garily  Implied,  are  not  to  be  defeated  or  im- 
paired by  a  strict  construction ;  but  acts  author- 
ized by  a  charter  must  be  done  in  manner  pre- 
scribed by  that  instrument,  and  especially  where 
such  acts  effect  private  property,  powers  granted 
must  be  strictly  pursued.  Id, 

7490.  Thongh  mnniclpal  charters  are  tobe 
construed  strictly,  yet  they  are  so  to  be  con- 
strued as  to  carry  into  efiiect  every  power  clearly 
intended  to  be  conferred  on  municipality,  and 
every  power  necessary  to  be  implied  for  com- 
plete exercise  of  powers  granted.  Smith  t.  Giiy 
Madiaim,  7-86,  '55. 

7491.  The  consequence  of  a  particular  con- 
struction  of  a  statute  is  not  to  be  considered, 
unless  reasoning  from  other  sources  is  equally 
balanced.  Id, 

7492.  Limitation  of  power.  Where  a  power 
is  given  to  a  corporation  by  stetute,  and  a  time 
fixed  within  which  power  must  be  exercised, 
power  fails  at  the  expiration  of  time.  Town 
WiUiam^MTt  V.  Kent,  14-306,  '60. 

7498.  A  corporation  is  a  creature  existing 
not  by  contract,  but  by  stetute,  and  where  its 
rights  or  modes  of  action  is  marked  out  by  stet- 
ute, they  can  not  be  changed  even  by  contracts 
of  corporators.  Oftio  Ins.  Co.  v.  Sfunnemaeker,  1&- 
294, '60. 

7404.  Capacity  to  sue  is  one  of  capacities  of 

every  corporation.  Ettell  V.  Kniohltl«wny  elc,  T, 
Co.,  41-174,  '72. 

7495.  Corporations  can  not,  as  a  general 
proposition,  by  virtue  of  their  incidental  poweia 
to  create  by-laws,  mact  penalties  or  oonaiUons 
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beyond  statutes.  O.  M.  F.  Int.  Co.  v.  Franek,  22- 
364, '64. 

7496.  Power  to  receive  mortga|re<  A  cor- 
poration, by  ito  charter,  had  power  to  hold  real 
estate,  to  demand  and  receive  tolls,  etc.  Hdd; 
hy  implication,  it  bad  pover  to  appoint  a  toll 
collector,  and  to  receive  a  mortage  on  land  from 
him  to  secure  payment  over  of  tolls  received  by 
him.    Bem  Bridge  Co.  v.  Hmdrick»,  18-11,  '62. 

7497.  Power  to  hold  lands.  R^ht  ques- 
tioned. No  party,  other  than  state,  can  ques- 
tion whether  a  municipal  corporation,  which,  for 
some  purposes^  may  nold  real  estate,  has  ac- 
•ouiiea  certain  real  estate  for  authorized  uses. 
Hagwcerd  v.  DcaiidMra,  41-212,  72.  Cf.  Ko/ten  v. 
Cam's  Lake  Co.,  55-194,  '76. 

7498.  Holdins;  realty.  A  national  bank, 
nnder  sec.  5137,  R  S.  U.  S.,  has  power  to  pur- 
chase real  estate  at  a  jndicial  sale  to  satisfy  a 
judgment  and  decree  rendered  in  a  proceeding 
to  foreclose  a  mortgage  on  land,  on  which  it  held 
-a  second  mortgage  lien^nd  to  which  proceeding 
it  was  madea  party,  aeaihy.  SeetmA  Nat.  Bank, 
La^mtte,  70-106,  m 

7499.  Bight  to  hold  land.  A,  being  en- 
gaged in  erection  of  a  floiiring-mill,  to  raise 
means  to  complete  it,  conveyed  land  to  a  bank, 
for  four  drafts.  Bank,  by  its  charter,  was  al- 
lowed to  hold  real  estate  when  conveyed  to  it 

in  satisfaction  of  debts  previously  contracted 
in  the  course  of  its  dealing."  Held;  purchase 
-from  A  was  not  within  this  clause  of  charter, 
-and  was  void.   5(ate  Bank  v.  CoqutUard,  6-232, 

7500.  Realty  in  payment  of  subscriptions 
-of  stork.  The  directors  of  a  corporation  alone 
are  authorized  to  receive  real  estate,  and  it  would 
seem  that  real  estate  subscriptions  can  not  be 
taken  upon  preliminary  articles  of  association. 
Yet,  perhaps,  directors,  when  in  power,  might 
receive,  in  good  faith,  such  payment  of  subscrip- 
tion.   Slate  V.  Bnt%.  10-46,  ^61. 

7501.  Power  to  hold  reitlty.  Complaint  to 
foreclose  mortgage  eiecnted  by  railway  company 
to  a  trustee,  to  secure  the  payment  of  certain 
bonds.  Mortgage  was  conditioned  that  after  de- 
fault in  payment  of  principal,  or  of  any  inter- 
•est  on  said  bonds,  trustee  might  lease  lands;  or 
at  his  option  he  raicht,  and  upon  request  of 
holders  tn  one-half  of  oonds,  he  should  cause  the 
lands  to  be  sold  at  public  auction.  Charter  of 
'Coropanpr  contained  no  express  grants  of  power 
to  acquire,  hold,  mortgage^  or  dispose  of  real  es- 
tate, and  lands  inclnded  in  this  mortgage  were 
not  such  as  were  needed  or  used  in  operation  of 
road.  Bonds  were  issued  after  law  of  Jan.  20, 
'52  (1  B.  S.,  sec.  2,  p.  427),  authorizing  railroad 
•companies  to  receive  lands  in  payment  of  sub- 
scriptions of  stock,  went  into  effect  Hdd;  that 
a  demand  of  interest  due  upon  the  bonds  by 
holder  thereof,  at  place  where  they  were  paya- 
ble, was  sufficient,  without  any  demand  by  trus- 
tee. Hdd;  railroad  company,  prior  to  taking 
effect  of  law  of  Jan.  20, '52,  had  no  power  pri- 
marily to  acquire  title  to  lands,  other  than  for 
immmiate  purposes  of  road.  Hdd;  power  to 
mortgage,  conferred  byActof*5i  (Local  Laws 
'51,  p.  had  reference  onlv  to  such  lands  and 
proper^  as  Uie  company  could  lawfully  acquire, 
ana  could  not  therefore  have  included  such  as 
were  not  necessary  to  purposes  of  road.  Taier  v. 
€.L.&aR.Qi.,  16-49,  m  (v.  B.  S.  '81, 3901.) 
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7502.  Power  to  hold  realty.  Corporations, 
when  considered  with  reference  to  their  power 
to  hold  real  estate,  may  be  classified :  (1)  Those 
whose  charter  or  law  of  creation  forbids  such 
power.  A  deed  or  devise  to  such  will  pass  no 
title.  (2)  Those  whose  charter  or  law  of  crea- 
tion is  silent  as  to  such  power.  In  such  cases, 
^neral  rule  is  they  have  no  such  power.  But, 
if  objects  for  which  they  are  created  can  not  be 
accomplished  without  owning  real  estate,  such 
power  is  implied.  (3)  Those  to  whom  in  some 
cases  or  for  some  purpt^es  power  is  given.  Coun- 
tiefl  fall  under  this  division.  State  only  can  in- 
quire whether  real  estate  had  been  acquired  for 
purposes  indicated.  (4)  Those  to  whom  general 
power  to  hold  realty  is  granted.  Haywaray.  Da- 
vidson, 41-212, '72. 

7503.  Board  of  commissioners  have  a  •prima 
jade  right  to  purchase  land  for  the  poor  of 
county.  Such  right  can  not  be  collaterally 
questioned.  Hotim  v.  Bd.  Corn's  Lake  Co.,  51^ 
194,  '76. 

TI.  The  Charter. 

See  Carter. 

7504.  Alteration  ofcharter.  Tested  rights. 

The  charter  of  a  corporation  designed  for  ac- 
complishment of  a  particular  object,  through 
investment  of  funds  of  private  individuals,  at 
all  events,  if  fairly  obtained,  is  a  contract  at 
least  after  interests  have  become  vested  nnder 
it,  which  legislature  can  not  substantially  im- 
pair without  violating  constitution  of  the  U.  8. 
Sinead  v.  /.  P.  &  0.  B.  Co.,  11-104,  '58. 

7505.  The  legislature,  therefore,  can  not  make 
compulsory  amendments  materially  affecting 
rights  under  such  a  charter,  unless  by  virtue  of 
some  reser^-ed  power.  Id. 

7506.  But  l^islature  may  alter  such  a  char- 
ter with  assent  of  all  corporators ;  and  that  as- 
sent may  be  manifested  in  at  least  three  ways — 
by  asking  legislature  tomake  such  amendment: 
by  expressly  accepting  an  amendment,  enacted 
without  request;  and  by  acting  upon  and  acqui- 
escing in  an  amendment  enacted  without  request. 
Id. 

7507.  When  legislature  had  created  a  corpo- 
ration, and  authorised  it  to  receive  property,  to 
be  used  for  and  applied  to,  a  particular  purpose, 
and  to  that  corporation  A  made  a  donation  of 
his  land,  to  be  applied  to  purposes  indicated  by 
charter,  state  has  pledged  its  faith  that  it  would  ■ 
not  interfere  with  trustees  in  proper  discharge 
of  their  duties  as  such ;  and  there  is  an  implied 
contract,  between  donor  and  corporation,  that 
property  should  be  used  only  for  purposes  indi- 
cated in  charter ;  and  charter  of  corporation,  and 
rights  accruing  under  it,  are  protected  by  fed- 
eral constitution,  and  any  provision  of  a  state 
constitution,  authorizing  a  sale  of  property  so 
acquired  by  corporation,  must  be  held  void  as 
respects  corporation ;  any  purchaser  nt  such  sale 
would  acquire  no  title  by  nis  purchase.  If  land 
had  been  sold  to  corporation  instead  of  donated, 

Eersons  for  whose  use  it  was  purchased,  would 
ave  a  r^t  equally  as  sacred,  as  if  it  had  been 
donated.    Edwarde  v.  Jagen,  19-107.  '62. 

7508.  So  sec.  2,  art.$,  constitution  of  Indi- 
ana, providing  for  sale  of  county  seminaries  and 
property  held  by  them  for  jnirjposes  of  a  general 
system  of  common  scfaools,  is  void  as  contra  to  see* 
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lOf  art.  1}  constitution  U.  S.,  prohibiting  pas- 
saee  of  laws  impairiog  obligation  of  contracts. 
M.   Cf.  20-398 ;  6-83  :  7-636 ;  44-38. 

?509«  If,  by  act  of  '49,  a  corporation  was  au- 
thorised, but  such  charter  was  not  accepted  bv 
a  company,  nor  in  any  manner  acted  upon,  until 
Nov.  49,  '52,  it  obtained  no  legal  existence  nor 
vested  rights  when  new  constitution  jprohibited 
such  an  organization.  GHkmU  r.  ^  IT.  <£  & 
it  Q>.,  17-243,  '61. 

7510.  ChaD^e  of  charter.  Jefferaonville  R. 
Company  was  incorporated  by  a  special  charter. 
By  one  section,  right  to  alter  charter  was  re- 
served. Held;  a  general  law  regulating  liability 
for  killing  stock  would  apply  to  it.  Jeff.  R.  Co. 
V.  G(iWertj25-131,  '65. 

7511.  Monlclpal.  It  seems  that  a  charter, 
where  acceptance  may  be  necessarr,  may  be 
inferred  to  have  been  acce^ited ;  and  that  if  citi- 
lena  act  under  it  their  action  may  be  regarded 
as  an  acceptance.  OUy  Lt^cantte  v.  Jtnnen.  10- 
70,  '57. 

7512.  CltteSf  like  all  other  mnniclpal  cor- 
porations in  our  state,  are  entirely  under  the 
control  of  legislature.  Its  charter  may  be  mod- 
ified or  repealed  by  l^;islature  at  any  time. 
SloanY.StaJs,  8BU.36l,%7;  StateBoHkii  lnd.v. 
C%  Madison,  S-43,  '51. 

7519.  Amendment  of  charter.  The  charter 
of  a  corporation  constitates  a  contract  between 
corporation  and  state,  and  secures  to  company 
a  vested  right  in  its  franchiBe.  This  rignt  is 
subject  to  any  cause  of  forfeiture  existinz  at 
enactment  of  charter,  but  can  not  be  divested  by 
a  subsequent  enactment.  A.  &  L.  T.  Go.  v.  HoU- 
houte,  7-59,  '55. 

7514*  It  is  competent  for  Icmslature,  at  its 
pleasure,  to  alter  remedy  for  enforcing  forfeit- 
ure. Id. 

7615.  The  ground  occupied  by  an  existing 
company,  or  their  franchise,  may  be  taken,  if 
authorized  by  legislature  by  a  subsequently 
chartered  company  upon  making  compensation. 
N.AB.  B.Co.y.R&  L  R.  Co.,  8-464,  '52;  L. 
P.  Oo.  V.  N.  A.&S.R.  Co.,  18-90,  '59. 

7516.  Charter  binding  on  members.  Par- 
ties who  voluntarily  form  themselves  into  biwi- 
neas  corporations,  under  statutes,  may  bind  them- 
adves  by  reasonable  provisions  in  their  articles 
of  asBociaUoo  or  by-laws,  statutes  not  prohibit- 
ing it,  nor  constitution.  Tdl  Oiiy  Famiture  Co. 
v.  Nem,  68-246,  '78. 

■  751?.  A  provision  that  "every  member  shall 
receive  his  wages  in  cash,  if  demanded,  and  the 
treasury  will  allow  it,"  is  legal  and  binding. 
No  one  can  receive  wages  dueliim  from  the  as- 
sociation when  there  is  no  cash  in  treasury 
applicable  to  payment  of  his  claim,  nor  when 
no  demand  by  him  therefor  had  been  made.  Id. 
To  an  action  for  wages,  an  answer  setting  up 
such  negative  facts,  is  good.  Id. 

7518.  Power  under  charter.  The  charter 
of  New  Albany  and  Salem  Railroad  Company 
provide^  sub»tantially,  that  proprietor  of  lands 
proposed  to  be  taken  by  companpr  for  construc- 
tion of  their  road  ahull,  if  he  claim  damages  for 
such  appropriation,  file  with  company  his  claim 
therefor,  etc. ;  that  comj^any  shall  appoint  dis- 
interested men  to  ascertain  and  award  such  dam- 
ages ;  and  that  if -either  party  shall  be  dissatis- 
fied, etc.,  such  party  may  appeal  to  proper 
court,  where  question  may  be  determined  by  a 
jury.  Held;  as  to  persons  resident  in  state  and 
not  under  disabilities,  provision  in  question  is 


not  inconsistent  with  sec  21  of  art.  1  of  constito- 
tion.  N,A.&S.KCo.Y.  Cmneliv,  7-32, '66. 

7519.  JnrisdietlOB  of.  How  determined  hf 

charter*  Charter  of  Ind.  M.  Fire  Ins.  Ca  pro- 
vides that,  in  case  of  a  loss  by  fire,  assured  shall 
give  notice  thereof  in  writing  to  directors,  and 
that  directors,  upon  being  so  notified,  shall,  on 
view,  or  in  some  other  way,  as  they  may  deem 
proper,  ascertain  and  determine  loss,  etc. ;  and  if 
assured  is  not  satisfied  with  their  determination, 
he  may  bring  an  action  in  next .  fx>nrt  to  be- 
holden in  Marion  county,  and  not  afterward^ 
etc  In  a  suit  by  assured  against  company  in 
Vigo  C.  C,  to  recover  damages  for  a  loss,  etc., 
where,  after  having  been  notified  as  provided 
by  charter,  they  aid  not  proceed  "  to  ascer- 
tain and  determine  loss  "  as  therein  required. 
Hdd;  jurisdiction  was  not  limited  to  courts  of 
Marion  county,  but  was  to  be  determined  by 
general  statute  in  relation  to  suits  against  cor- 
poration. Ind.  M.  Fin  Inn.  Co.  v.  BoHikdge,  7- 
25,  '65. 

7520.  Branch  roads.  When  charter  of  a 
turnpike  company  authorizes  branch  roads,  but 
prescribes  no  manner  for  appropriation  of  lands 
in  construction  of  the  branches,  latter  will  be 
constructed  in  manner  prescribed  by  charter  for 
main  road.  Heady  v.  Veoay,  etc.,  TttrapUee  Co.,  52- 
117,  '76. 

7521.  The  grant  of  a  charter  for  a  road,  a 
bridge  or  a  ferry,  does  not  estop  lef^lature  from 
granting  a  charter  for  a  road,  bridge  or  feny 
which  may  compete  with  former  in  transporta- 
tion of  freight  and  passengers  between  given 
points ;  and  mere  fact  that  two  run  parallel  and 
mutually  diminish  business  of  each  other  is  no- 
ground  for  a  claim  by  either  for  dam^^es.  Bvtk 
V.  Pent  Bridge  Oo.,  8-21,  '51  j  L.  P.  B.  Q>.  ▼.  N. 
A.&8,R.  Q>.,  18-90,  '59. 

7522.  A  private  corporation  may  have 
charge  of  an  interest  of  so  public  a  concern  as  to 
render  its  charter  a  pnbllc  act.  Slate  v.  Vm- 
eemet  Viwi.,  5-77,  '64. 

Tn.  Forfeiture.  Blssolntion.  Information^ 
Qno  Warranto. 

7528.  An  information  in  natnre  of  a  9*0 

vxaraato  will  not  lie  against  a  corporation,  where 
present  insolvency,  merely,  is  charged.  SbUe  v. 
Bflita/,  16-46, '61. 

7524.  It  will  lie  when  a  corporation  does,  or 
omits,  acts  which  amount  to  a  forfeiture  of  its 
charter,  or  exercises  powers  not  conferred  by  its 
charter.  D.  A  W.  L.  P.  K  Oo.  v.  SiaU,  16-456, 
'61. 

7525.  Information  onder  sec.  749  of  the 
code,  against  persons  claiming  to  be  an  incor- 
porated company,  but  who  are  not  I^Uy  such, 
must  aver  that  they  have  acted  as  such  within 
this  state.  -  ^e  v.  KingoHy  61-142,  75.  (v.  K. 
8.  '81,  1131, 1133.) 

7626.  Information  for  an  nnlawfhl  exer- 
cise of  a  fl*anchise  can  not  be  flled  by  one 
either  not  interested  in  franchise  alibied  to  be 
unlawfully  exercised,  or  not  prosecuting  attor- 
ney, under  sec  750.  (r.  B.  S.  '81,  1132.)  State 
V.  'Smith,  82-213,  '69. 

7527.  May  be  filed  by  stockholders  claiming 
to  be  directors,  i^^ainst  other  stockholders  claim- 
ing to  bedirectors.  Beckeitv.  Bou^on,M-^9Z,'G,9. 

7528.  Information  against  members  of  an 
allied  turnpike  company,  averred  that  certain 
persons,  whose  names  were  subscribed  to  peti- 
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tkm,  did  not  sign  it  or  authorize  their  names  to 
he  signed;  and  that  certain  other  persons  vhose 
names  were  signed,  did  not  own  land  taxed  to 
them.  Hdd;  not  sufficient.  Said  petitioners 
may  have  appeared,  which  wonld  have  been  an 
adoption  of  petition.  It  did  not  show  that 
omission  of  names  of  last  mentioned  persons 
would  have  changed  the  result  State  v.  Ntedf 
ham,  88-325.  '69. 

7  £29.  Information,  in  the  natnre  of  a  ^uo 
Warranto  against  a  gravel  road  company,  allied 
that  association  had  not  filed  a  copy  of  their  ar- 
ticles of  association  with  recorder  of  Hamilton 
county.  Hdd;  not  a  reasonably  certain  aver- 
ment that  it  was  not  filed  in  the  recorder's  office 
of  said  county.  8UUe  v.  BethUKem  &  ZM.  R  Co., 
88-367,  '69. 

7680.  Forfeiture  of  fkunekise.  Informa- 
tion,  unAer  statute  to  declare  rights  and  privi- 
legee  of  a  gravel  road  company  forfeited,  can 
not  be  sustained  on  ground  that  company  had 
assigned  a  judgment  obtained  in  its  favor  when 
it  is  not  further  shown  that  full  value  was  not 
received  on  assignment.  Kor  because  it  merely 
has  not  collected  full  amount  of  assessment  on 
particular  pieces  of  land,  as  it  may  not  have  all 
oeen  necessary  to  complete  the  road  (sec.  3,  acts 
'67,  p.  168).  iXoT  because  assessors  failed  to  list 
all  land  b^iefited.  Such  failure  was  no  fault  of 
company.  SUiU  v.  D.^N.S.a.R  Oo.,  88-133, 
70. 

7581.  JnrlsdIetioB.  Quo  warranto  proceed- 
ings to  obtain  dissolation  of  a  corporation  may 
be  had  in  C.  P.  C.  on  relation  of  district  attor- 
ney of  the  C.  P.  distnct.  State  v.  Kaabahee  V. 
Dram.  Oo.,  42-353.  '73. 

7683.  Inlbrmation  in  nature  of  a  ^no  var< 
nnto  against  a  gravel  road  company,  alleged 
tliat  association  had  not  filed  a  copy  of  their  ar- 
ticles of  association  with  recorder  of  Hamifton 
county.  StaU  v.  SeHUehem  &  Z.  O.  R.  Co.,  82- 
357,  '69. 

7688.  It  should  aver  date  of  charter  under, 
or  organization  by  which  company  was  acting, 
in  omer  court  may  know  whether  it  is  subject 
to  act  of  '52  or  '59.  Owmoton,  efe.,  P.  Ji.  Ch.  v. 
Van  Sickle,  18-244,  '62;  D.£  W.L  P.  ILCo.v. 
State,  16-456,  '61. 

7684.  Belay  in  qno  wiUTanto.  Wliero  ar- 
tielea  of  association  of  a  railroad  4M>mpany 
are  defective,  in  not  specifying  with  sufficient 
eortalBty  terminus  of  road,  but  they  are  prop- 
erly filed  in  office  of  secretary  of  state,  sucn  fil- 
ing is  notice  to  state  of  such  defect,  and  if  state 
DNleots,  for  eight  years,  to  take  advanfau[e  there- 
of hy  guo  wanrnUo,  or  otherwise,  >^Kht  thereafter 
to  do  so  must  be  considered  lost.  State  v.  Bailey, 
liMo2,  '62. 

768o.  Forfeitore  of  charter.  If  rule,  that 
a  judicial  sentence  of  forfeiture  must  be  shown 
against  a  corporation,  where  question  arises  col- 
laterly,  does  not  apply  where  stale  is  sued  by  a 
corporation,  still  a  state  of  facts  must  be  shown, 
which  would  induce  such  sentence  in  a  direct 

f ioceeding.  State  t.  Ihuteet  Vineemtea  Uah.,  6- 
7,  '54.  Cf.  12-285;  24-7;  28-509. 
7686.  Dissolation  of  and  forfeiture  of  ft>an- 
chise.  A  bank,  organized  under  general  bank- 
ing law  of  '52,  failed  to  conform  with  require- 
ments of  amended  law  of  '56,  and  ceased  to  ex- 
ist Seld;  ondersection  6ofgeneral  law.respect- 
tnx  corporations  (1  Q-  &  H.  269),  its  corporate 
exutenoe  was  ctmtinued  for  three  years,  for  pur- 
pow  oaij  of  winding  up  its  buBineaB.  Held; 


such  time  wonld  extend  to  March  3,  '58.  Held; 
but  under  section  12  of  said  general  act,  upon  ap- 
plication tocircuit  court  of  county  in  which  the 
corporation  had  its  principal  office,  within  said 
tbreeyears,  by  any  creditor,  stockholder  or  mem- 
ber of  such  corporation,  for  appointment  of  a  re- 
ceiver, unless  such  receiver,  etc.,  has  been  ap- 
pointed, after  March  3,  '58,  bank  can  not  collect 
any  debts  due  to  it.  C<mKellv.FaUiit(m,2S~509,'67. 

?587.  Such  bank  ceased  to  exht  <u  a  eorpam- 
tion  on  date  of,  and  at  time  prescribed  in,  act  of 
'55,  without  any  judgment  of  forfeiture.  WUaon 
V.  Tegnon,  12-285,  '69. 

7688.  Acts  of  officers  after  such  time  will  not 
bind  stockholders.  Id. 

7539.  The  charter  of  such  bank  did  not  ex- 
pire, withii;  meaning  of  ceneral  law  respecting 
corporations,  until  March  1,  '57,  and  bank  had 
three  years  from  that  time  to  sue  and  be  sued, 
to  settle,  dispose  of  and  convey  its  property,  and 
divide  capital  stock,  but  not  to  contfoQe  basi- 
ness  for  which  it  was  established.  CWiniiwAam 
V.  Oark,  24-7,  '65.   Cf.  26-218. 

7640.  It  seems  tliis  case  does  not  conflict  with 
Oonwell  V.  RtUieon,  supra,  for  reason  that  in  lat- 
ter case  bank  had  suspended  payment  of  its  notes 
in  coin  before  the      of  '55.  Id. 

7641.  Btght  to  dissolTe*  The  legldatnro 
may  re{>eal  an  act  authorizing  incorporation  of 
com^nies,  so  that,  companies  formed  under  and 
hy  virtue  of  such  act  may  cease  to  exist,  when 
former  act  reserves  right  in  legislature  to  alter 
or  repeal  it.    Wilson  v.  Temm,  12-286,  '59. 

7642.  Dissolution  of.  Section  80  of  the  act 

Srovidlng  for  the  Incorporation  of  towns  (B. 
.  43,  p.  388),  provides  a  method  of  dissolution, 
and  courts  should  not  strain  a  construction  to 
adopt  another  method.  State  v.  Hutband,  S6- 
308,  '66. 

7648.  Dissolution.  A  corporation  was  com- 
posed of  two  other  corporations,  a  judgment  was 
rendered  against  it  Byactionof  courtitwasdis- 
solved,  and  two  original  corporations  renewed 
their  existence.  Hdd;  such  dissolutiondid  not 
effect  rights  of  judgment-creditor,  or  validity  of 
his  judgment.  He  was  entitled,  on  notice  to 
president  of  respective  companies,  to  an  execu- 
tion against  them.  Keteham  v.  m.  I.de  P.  R. 
(h.,  2^260.  '63. 

7644.  Dissolation.  Title  to  property.  Cor- 
porations are  not  abolished  by  implication,  be- 
cause l^slatute  required  their  property  to  he 
sold,  ifetuton  v.  Bd.  Oom'a  Bandotah  Oa.,  20- 
398,  '63. 

7646.  If  legislature  does  order  such  siUes, 
and  sales  can  not  be  made,  title  remains  in  cor- 
poration, unless  some  act  has  been  done  that 
works  a  forfeiture.  Id. 

7646.  If  such  sale  can  be  made  against  con- 
sent of  the  corporation,  consistently  with  the 
constitution,  vendee  will  take  title.  It  will  not 
revert  to  grantor,  unless  grant  was  made  upon 
same  condition  by  which,  in  such  event,  a  for- 
feiture of  estate  took  place.  Id. 

7647.  CondMoK.  Aconv^anceto"the board 
of  trustees  of  Uie  county  seminary,  *  *  *  and 
their  successors  forever.  •  •  To  hold  to  the 
only  proper  use  and  benefit  of  said  board,  for 
the  use  of  said  seminary  forever."  The  charter 
authorized  trustees  "  to  hold  for  use  of  a  semi- 
nary of  learning."  Held;  conveyance  was  not 
on  condition  that  premises  are  only  to  be  used 
as  a  site  for  a  seminary  ^ifice.  Word  "semi- 
nary "  signified  seminary  corporation.  Convey- 
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ance  was  aot  defeated  allq^  failure  to  nse 
building  erected  on  premises  for  purposes  of 
a  seminary.   Id.  a  19-407. 

7548.  Dralniiif  usoctattons.  INssolntlon. 
Bj  repeal  of  statute.  All  corporations  oi^n- 
ized  under  law  of  May  22,  '69,  concerning  ditch- 
ing and  draining  associations,  excepting  those 
whose  work  dia  not  exceed  sixteen  miles  in 
length,  lost  their  existence  and  rights,  by  repeal- 
ing act  of  December  14,  '72.  Oooper  v.  Aretk 
D^ehers,  66-233,  '77. 

7649.  If  advantage  is  to  be  taken  of  a  disso- 
lution of  corporation,  it  is  necessary  that  plead- 
ings should  snow  particularly  manner  in  which 
its  corporate  powers  ceased.  Sutherta3\d  t.  L.  & 
M.P.R.O0..  19-192,  '62 ;  Bantam  t.  Priam  Lodge, 

7560.  All  corporations  ominized  nnder  the 
proTisions  of  act  of  June  lo,  '52,  establishing 
general  provisions  respecting  corporations,  are 
considered  as  in  beli^  for  three  jears  after 
they  shall  have  ceased  le^ly  to  exist,  for 
the  purpose  of  their  orgamzatton,  in  order 
that  the  albire  of  such  corporation  may  be 
mroperlj  closed  up,  ii  necessarjr,  by  an  its,  to 
be  conducted  in  name  of  defunct  body.  As  cor- 
porations might  be  organized  under  act  of  June 
15,  '52,  eapra,  of  such  a  character  as  to  fall  within 
class  of  "  moneyed  corporations,"  as  intended  by 
section  28,  of  act  to  regulate  business  of  general 
banking  (1  R.  9.  '52,  p.  159),  it  appears  to  fol- 
low that  so  far  as  proceedings  to  dissolve  cor- 
porations for  banking  put^ooBea,  and  appoint- 
ment and  duties  of  a  receiver  are  governed  at 
all  by  special  statute,  said  act  establishing  gen- 
eral provisions  respecting  corporations  should 
maintain.   Merrm  v.Fones,  17-695,  '61. 

7561.  Corporations  may  be  dtssolred  by 
surrender  of  iranchise  and  acceptance  of  them 
by  legislature.  McMakanv.  Momaon,  16-172, '61, 

7562.  Surrender  of  charter.  A  surrender 
of  a  charter,  by  a  corporation,  may  be  presumed 
from  a  neglect  for  a  long  time,  to  choose  corpor- 
ators and  to  exercise  corporate  franchisee.  State 
T.  ZViutea  Vineennes  Uitiv.,  5-77,  '54. 

7658>  Such  presumption  as  to  Vincennes 
University,  was  rebutted  by  acts  of  l^slature 
recognizing  continued  existence  of  that  corpora- 
tion. Id, 

7654.  Failure  to  hold  meetings  would  not,  of 
itself,  dissolve  corporation.  Id. 

7566.  The  act  of  '38,  entitled  "an  act  rela- 
tive to  the  Vincennes  University"  (Local  Laws 
*38,p.  281),  is  a  public  act,  and  was  a  waiver  of 
all  forfeitures  of  franchisee  of  said  corporation, 
if  any  had  before  occurred.  The  proviso  in 
said  act  that  it  should  not  be  construed  to  give 
trustees  of  Vincennes  University  Gibson  town- 
ship lands,  or  proceeds,  did  not  divest  that  cor- 
poration of  any  rights  it  possessed.  In  '07,  and 
afterward,  title  and  possession  of  Gibson  towo- 
«hip  lands,  were  in  Vincennes  University,  and 
state  had  knowledge  of  fact.  Present  suit  was 
commenced  in  '46.  In  '20,  legislature  passed  a 
resolution  appointing  a  superintendent  to  collect 
rents  of  saia  lands.  Id '22,  an  act  was  passed 
providing  for  sale  of  said  lands,  and  in  an 
act  appointing  commissioners  to  make  sale. 
Seld;  not  an  ouster  of  university.  Id. 

7656.  The  act  of  '47,  allowing  statute  of  lim- 
itations to  be  pleaded  to  bill  in  present  case,  not 
having  been  assented  to  by  Vincennes  Univer- 
sity, and  being  in  violation  of  contract  enterad 


into  by  state  and  said  aniverrity  by  act  of  '46, 

was  void.  Id. 

7567.  The  act  of  '46,  to  authorize  trustees  of 
Vincennes  University  to  sue  state,  admitted 
ouster  of  said  trustees  by  state.  Bill  did  not  al- 
lege an  ouster,  but  state  did  not  object  to  bill  on 
that  account,  in  C.  C,  and  she  made  said  act  a 

{tart  of  her  answer.  Held;  if  bill  was  defective 
or  not  alleging  such  ouster,  defect  was  cured  bj 
answer.  M. 

7558.  DtesolotiOB.  A  plea  to  a  suit  by  acoi^ 
poration,  stating  that  corporation  had  heen  dis- 
solved, without  showing  causes  and  manner  of 
dissolution,  is  insufficient.  Harris  v.  Jlfuajtm^uai 
M/a.  Oo.,  4  Blf.  267,  '36. 

7559.  Abatement.  In  action  on  a  note  exe- 
cuted to  a  corporation,  an  answer  tliat  the  coi^ 
poration  had  ceased  to  be  a  corporation  is  good 
in  abatement  but  not  in  bar.  Ppottdait,  dc, 
ffartmOe  VhiMr^  v.  Hamiltm,  84r-506,  70; 
Meikel  v.  Ornnan  S.  F.  Socteti/,  16-181,  '61.  Ct 
84-245 ;  8-392. 

7500.  Such  answer  to  be  good  must  show  that 
the  corporation  came  to  end  by  some  legal  pro- 
cess, and  its  death  or  forfeiture  can  not  be  tried 
collaterally.  iVesMfeni;efe.,ZfarfRaIfe  CAitrern^v. 
Hamilton^  supnt. 

7661.  It  must  show  a  forfeiture  in  a  proceed- 
ing by  state.  B.  A  G.  ZWaptite  Co.  v.  MBOartg, 
8-392,  '56.   Cf.  2  Blf.  367 :  ^77. 

7662.  Bemedy  of  creditors.  The  abandon- 
ment of  construction  of  a  railroad  does  not,  of 
itself,  constitute  a  defense  to  a  suit  to  recover 
debts  due  company ;  whilst  corporate  organiza- 
tion remains  they  may  collect  dues  in  corporate 
name  for  payment  of  debts.  After  corporate 
existence  has  ceased,  creditors  may  still  pnisue 
its  assets  by  proceedings  against  d^tois  and 
stockholders,  flinty  v.  JtfemuwofAer  14-203, '60; 
Bish  V.  Bmdford,  17-490,  '61.  Cf.  Tompkijui. 
Floyd  Co.  Agr.  &  Meehan.  ^aa'n,  19-197,  '62. 

7665.  Receirer.  The  Hen  of  a  Jndgmeat 
u^n  the  real  estate  of  a  corporation  is  in  do 
wise  impaired  by  appointment  of  a  receiver,sub- 
sequentm  to  settle  the  business  of  such  coipo- 
rattott.  Judgment-plaintiff  may  still  avail  him- 
self of  benefit  of  his  lien  by  execution,  levy,  and 
sale  of  such  real  estate.  Soutkem  Bank  JEy.  v.  0- 
Int.  Co.,  22-181,  '64. 

7664.  Butan  application forpaymentof  such 
judgment  out  of  funds  in  hands  of  receiver, 
which  have  not  arisen  from  a  sale  of  land  OD 
which  such  judgment  was  a  Hen,  will  not  bt 
granted.  Id.  ^celver  may  sne  in  his  owi 
name.  Jfon/oM  v.  Burger^  88-211,  71.  {v.  B.a 
'8L30I2.) 

7565.  Blssolatlon.  A  corporation  can  not 
be  dissolved  by  loss  of  members,  so  long  as  suffi- 
cient remain  to  continue  succession,  and  supply 
vacancies.   (State  v.  TVtuten  Vmeemm  OWtiL,  5- 

77, '54. 

7666.  Forfeiture  of  charter.  Sec.  7  of  art. 
1,  of  constitution — that  no  man's  property  shall 
be  taken  for  public  use,  without  consent  of  his 
representatives,  etc., — does  not  prohibit  Jlldg* 
ment  of  seizure  of  a  corporatkm's  lk«n«lses 
for  violation  of  the  charter.  ^aU  BaA  r. 
State,  1  Blf.  267,  '23. 

7667.  Judgment  against  a  corporation,  ui 
case  of  forfeiture  of  its  charter,  is,  that  franchises 
be  seized  into  hands  of  state.  Jo. 

7668.  Dissolution.  A  corporation  having 
become,  by  virtue  of  its  charter,  a  Iwal  entity, 

fidlnre  to  perform  Any  act  preeeriMd  In  tu 
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charter  would  not  termiDste  its  existence.  This 
csn  be  done  only  by  direct  proceeding.  Sloopt 
T.  G.  &B.P.R,  Co^  10-47,  '57. 

7569.  IMssOlntion.  Themerefailureof  acoi> 

r ration  to  pay  a  debt,  was  not,  prior  to  ttie  R. 
such  A  B0>-4teMaee  as  anthoriied  pro- 
ceedings by  <pto  warranto  or  tan  faaoB  for  its  duso- 
lation.  Those  remedies  were  only  allowed  where 
corporation  had  misapplied  powers  conlided  to 
it,  or  n^lected  to  apply  them  toward  attain- 
ment of  purpose  for  which  they  were  granted. 
A.AL.T.  G>.  V.  HoUhouse,  7-69,  '55. 

7670.  Corporations,  before  R.S. '52  took  efTect, 
wereonlr  subject  to  remedies  for  non-payment 
of  their  debts,  to  which  natural  persons  were.  Id. 

7571.  The  proTisions  of  sections  16  and  17 
of  the  "  act  establishing  general  principles  re- 
specting corporations,"  approved  June  15,  '62, 
do  not  apply  to  corporatioDs  which  were  in  ex- 
istence before  it  took  effect.  Id. 

7572.  That  act  took  effect  on  the  0th  day  of 
May, '63.  Id. 

7673.  Dbsolntloil.  An  extinguishment  of 
debts  due  to  a  corporation,  follows  upon  its  dis- 
solution, only  where  there  is  no  legal  provision 
topreventit.  Ryanv.  Vanlandingham,  (^16,'56. 

?674.  The  debts  due  to  bank  of  Illinois,  af- 
ter assignment  thereof  to  trustees  for  benefit  of 
creditors,  by  act  cited,  had  same  force  in  hands 
of  assignees,  after  dissolution  of  corporation,  as 
rights  and  credits  of  deceased  persons  in  tumds 
of  their  representatives.  Id, 

767o>  A.  seizure  of  proper^  of  a  corporption 
is  difi^ent  from  a  forieitare  and  seizure  of  its 
fniQchiees.  Id. 

7676.  Corporations  do  uot  forfeit  their 
charters  by  acts  of  trespass  in  unlawfully  en- 
tering on  lands  of  others.  Such  acts  are  not 
unlawful  exercise  of  power,  as  contemplated  by 
trUcle  44,  2  G.  &  H.,  322.  SUUe  t.  Km  Bttdc 
IWiintieCb.,  88-71, '71. 

7»77.  Parties  aggrieved  hare  their  k^l  rem- 
edy. Id. 

7678.  NoB-ftilflUment  of  charter*  Befense. 
In  an  action  by  a  turnpike  company,  it  is  a 
good  defense  to  show  (under  acts  51,  pp.  248, 
249,)  that  road  was  not  properly  constnicted,  as 
required  by  charter,  as  it  shows  a  non-perform- 
ance of  conditions  on  part  of  plaintiff  and  does 
not  attack  legality  of  oiganization.  LUtU  v.  D. 
AW.L.P.M.  '62. 

TIIL  Beeords.  Proceedings.  ProoH  In- 
speettoB. 

7679.  The  non-production  in  evidence  on 
notice  of  books  of  a  corporation,  will  not  justify 
admission  of  parol  evidence  of  facta  sought  to 
be  proved  by  books.  The  same  may  and  snould 
be  proved  by  "  sworn  copies."  M.  etc  B.  Cb., 
T.  Wkilad,  11-55,  '58. 

7680.  Records  of  a  stockholders*  meeting, 
made  on  loose  sheets  of  paper  and  kept  in  drawer 
about  six  months  before  they  were  copied  in  a 
book  called  "record,"  are  not  incompetent  evi- 
dence of  their  transaction,  Vaxder  v.  FranHin 
CbBwe,  68-88,  '76. 

7681.  Records  of  a  corporation  are  competent 
evidence  in  its  own  l>ehalf  to  prove  existence 
and  oivanization.  Id. 

7682.  Entries  In  books  of  a  corpontlon,  of 
its  acts  and  proceeding  must  be  authenticated 
as  provided  by  sec.  284  of  code.  Such  entries 
are  not  admiaBible  for  corporation  by  merely 


attaching  them  to  a  deposition,  and  making 
them  a  part  thereof.  King  v.  E.  MB.  Co.,  46-48, 
'73.    {r.  R.  a  '81,  476.) 

7688.  Although  said  section  provides  that 
such  acts  and  proceedinf^  may  he  proved  by  a 
sworn  copy  of  record,  ori|^nal  recoio  is  beet  evi- 
dence, and  always  admissible.  Oreen  v.  OUv 
ItuPpolU,  26-490,  ^65.  Cf.  64-31 ;  Breedhner.  A 
ARE.  Co.  12-114,  '59. 

7584.  Tiie  acts  of  directors  of  a  corpora- 
tion may  be  proved  by_  parol,  when  it  is  not  in 
conflict  with  any  provittion  of  charter.  Latiah 
dale  V.  Bonton,  12-467,  '59.  Cf.  16-239;  Mt- 
156.    («.  K,  S.'81,467.) 

7686.  Parol  erldenee  of  the  election  of  tt« 
tmstera  of  a  church  is  admissible,  in  absence  of 
any  statutoir  provision  to  contrarv,  to  prove 
such  fact    Whhe  v.  StaUi,  89-273,  '79. 

7586.  Parol  evidence  is  not  admissible  to 
show  "ayes"  and  ''nays"  on  the  passage  of  a 
resolntlon  by  city  council^  relative  to  salary 
of  city  attorney  or  his  dismissal,  as  the  charter 
requires  otherwise.  City  Logaruport  v.  CVvobetf, 
64-319.  '78. 

7587.  A  record,  showing  that  such  a  resolu- 
tion had  passed  without  showing  "ayes"  and 
"nays"  amounts  to  nothing.  Id. 

7i>88.  Acts  of  the  directors  of  a  corpora- 
tion may  be  shown  by  parol,  If  not  recorded, 
if  not  in  conflict  with  the  charter.  Langtdalc  v. 
BrniUm,  12-467,  '59. 

7680.  The  statutory  mode  pointed  oat  by  2 
R.  S.  sec.  284,  p.  93,  for  proving  acts  of  a  cor- 
poration, ehonld  be  followed,  or  some  legal  ex- 
cuse shown  for  not  following  it.  I.&C.R,  Cb. 
V.  J«««,  16-273,  '61.    {V.  R.  S..'8],  467.) 

7500.  Proof  of  proceedings.  The  rules  of 
evidence  laid  down  in  sec.  284,  2  R.  S.,  p.  93, 
relative  to  acts  and  proceedings  of  corporations, 
are  applicable  to  evidence  taken  outside  of  state 
as  well  as  to  that  Uken  in  state.  Andrew  O. 
AM.R  Co.,  14-169,  '60. 

7691.  Penalty.  Inspection  ofbooks.  A  com- 
plaint a^inst  a  corporation  to  recover  a  penalty 
for  refusing  inspection  of  its  stock  book,  is  bad 
if  it  fails  to  aver  that  officer  of  whom  demand 
was  made  bad  notice  that  one  making  demand 
was  a  stockholder,  or  entitled  to  inspection. 
WiUiamB  v.  OoOege  Cbmer,  eto,  0.  B.  Co.,  46-170. 
'73. 

7592.  Director^  meeting.  The  law  nnder 
which  company  oiganized  and  orders  purporting 
to  have  been  made  b^  board  of  directors,  being 
in  evidence,  parol  evidence  may  be  admitted  to 
show  that  a  majority  of  directors  was  not  present 
when  orders  were  made.  HamiUoa  y.  G.S.  &  I, 
R.  Co.,  18-347,  '59;  JVtoe  v.  Q.B.AL  R.,  Co., 
18-58, '69. 

IX.  Officers  and  Agents.  Directors.  Revedj 
Against.  Election.  Amotion. 

7698.  Electton  of  directors.  A  pleading  al- 
leged that  a  "boanl  of  directors  of  a  turnpike 
company  was  elected  by  the  stockholders  thereof, 
which  board  was  duly  qualified."  Held;  under 
statute,  a  valid  election  was  sufficiently  averred. 
Fox  V.  AlUiisvUte  a  S.  A  V.  Turn.  Co.,  46-31,  '74. 

7594.  The  legality  of  election  of  director*  for 
a  corporation  can  not  l>e  inquired  into  collat- 
erally. J«ff..4ss'»v./'MA«r,  7-699, '56;  JoAmwiv. 
a  F.K.  &FLW.R.  Co.,  11-280,  '58;  Srinmsta 
V.  V.  *  0.  T.  Co.,  57-457,  '77. 

3696*  Wherecharterofacorporationdoeanot 
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require  that  appointment  of  an  a^ent  shall  be 
by  written  instrument,  and  it  does  not  appear  to 
have  been  so  made,  such  appointment  may  be 
proved  by  parol.  HamiUm  t.  N.JtD.B.  Co.,  9- 
369,  '57.  Cf.  eft-162. 

7596.  Relief  i^inst  wronffkil  acts  of  di- 
rectors* An  action  will  He  in  faror  of  a  stock- 
holder of  a  corporation  for  relief  against  wrong- 
ful acts  of  president  thereof,  when  it  is  shown 
that  a  large  per  cent,  of  profits  on  capital  stock 
has  been  made  by  corporation,  and  that  presi- 
dent will  not  allow  books  to  be  made  to  show 
aame;  that  president  is  largely  indebted  to  cor- 
poration for  use  of  its  property  for  his  individ- 
ual  use;  that  he  has  recelTed  all  emoluments  of 
corporation,  and  has  not  accounted  therefor ;  that 
majority  of  directors  are  under  his  control,  and 
are  instruments  to  do  his  bidding,  and  have  sur- 
rendered entire  control  of  management  to  htm, 
and  before  suit  against  president,  a  demand  need 
not  be  made  on  board  of  directors.  When  he 
makes  all  stockholders  a  party,  it  is  equivalent 
to  suing  for  himself  and  tliem.  Rogers  v.  L(tf. 
A.  Co.,  §2-296,  '75. 

7597.  lUe^w  offleers.  An  acting  board  of 
directors,  having  come  into  office  through  forms 
of  law,  are  composed  of  officers  de  facto,  and  if 
illegally  elected,  should  be  ousted  by  mo  war- 
ranto. Smith  V.  Bank  qf  State,  18-327,  '62.  Cf. 
67-457;  8-510. 

7698.  Where  directors  of  a  turnpike  company 
were  ill^lly  elected,  remedy  of  subscribers  to 
Stock  is  at  law,  and  not  by  an  injunction  to  pro- 
Tent  them  from  acting,  and  to  collect  subBcrip- 
tion.  Neaeaaae,  etc.,  T.  Oo.  v.  Bellj  8  Blf.  584,  '^7. 

7699.  Fact  of  an  illegal  election  of  directors, 
can  not  be  set  up  in  resistance  of  payment  of 
stock  subscribed  to  original  articles  of  associa- 
tion  of  a  railroad  company.  EaJerigkt  v.  L.  &  iV. 
/.  R.  Cb.,  18-404, '69.  Kor  of  a  tomplke  com- 
pany.   WasUm  P.  R.  Oo.  V.  Stoekim,  J-500,  '66. 

7600.  Ammal  statements.  Inatetnent  as 
follows  *  *  That,  at  and  in,  etc.,  county,  A,  B, 
C  and  £  were  on,  etc.,  duty  selected  and  quali- 
fied as  the  members  of  a  board  of  directors  of  a 
certain  corporation,commonlycalled  and  known 
by  the  name  of  T.  L.  &  N.  T.  Co.,  a  corporation 
created  and  organized  under  a  special  act  of  the 
general  assembly  of  the  state  of  Indiana,  and 
now  so  acting,  etc.,  and  the  directors  aforesaid, 
officeis  of  said  corporation,  reude  in,  etc.;  that 
they,  members  of  the  board  of  said  turnpike 
company,  did  then  and  there,  to-wit,  during  the 
first  week  in  July,  '76,  etc.,  unlawfully  fail,  neg- 
lect and  refuse  to  make  or  cause  to  be  made  out 
a  full  and  complete  statement  of  all  moneys, 
rights,  credits,  etc.,  of  every  kind  owned  or  held 
by  said  company,  toother  with  amount  of  its 
liabilities,  also  showing  amount  of  capital  stock 
of  said  company  and  its  gross  receipts,  for  pre- 
vious years  of  1875  and  1876^  with  amounts  paid 
out,  in,  etc.,  properly  classilied,  and  have  such 
statement  sworn  to  by  members  of  said  board  of 
directors  of  said,  etc.,  company  and  attested  by 
clerk  or  secretary  of  said  company ;  and  did 
then  and  there  unlawfully  fall  and  refuse  to 
have  said  statement  published  within  fifteen 
days  after  first  day  of  July,  1876,  in  a  newspa- 
per of  general  circulation  poblished  in  said 
county,  through  which  county  said  road  runs, 
and  have  the  same  published  two  consecutive 
weeks,  etc.;  they,  said  A,  B,  C  and  E,  being  all 
of  said  time  and  still  being  members  of  said 
board  of  directors;  and  that  they  thus  unlaw- 


fully failed,  neglected  and  refused  to  make  or 
cause  to  be  made  out  and  publish  said  report 
until  the  24th  day  of  August,  1876,  contranr, 
etc.  Beld;  indictment  good.  Baker  r.  State,  fif- 
265,  '77. 

7601.  Directors  of  ft  corporation  can  not 
contract  with  the  corporation,  or  have  any 
personal  interest  in  a  contract  between  corporar 
tion  and  a  Uiird  person.         v.  RvgseU,  8o-6(^ 

•71. 

7603.  Meeting  Attendance.  The  articles 
of  association  of  a  company  provided  that  aay 
director  ml^ht  be  remoredf  and  the  raeancr 
filled  at  a  meeting  called  by  any  number  of 
members,  whose  shares  constituted  a"raajori^" 
of  stock  subscribed.  Hdi;  a  meeting  called  oy 
those  representing  less  than  a  "  majority  "  of  the 
stock,  was  void.    S.  P.  Cb.  v.  Hixon,  6-165,  '64. 

7608.  A  stockholder  can  not  tnjoin  the  di- 
rectors of  the  corporation  In  which  he  holds 
stock,  from  allowing  against  company  a  fraud- 
ulent claim  in  favor  of  an  officer  of  company. 
Roger*  v.  UJ.  A.  Worku,  52-296,  '75. 

7604.  Dfrectors  of  a  corporation  are  not 
entitled  to  compensation  for  services  as  sndi, 
in  absence  of  a  provision  allowing  them  pay  in 
articles  of  association,  in  by-laws,  in  some  con- 
tract with  stockholders,  or  some  custom  or  nsage 
allowing  them  compensation.  Should  directots 
make  tliemselves  an  allowance  for  such  past  ser- 
vices, and  issue  bonds  or  orders  for  same,  allow- 
ance and  bonds  will  be  void.  Mavx  Ferry  Qruvd 
Road  Co.  T.  Branegan,  40-361, 72. 

7606.  Uabillt^  of  directors.  An  ex-director 
was  not  liable  for  debts  contracted  bv  his  anc- 
cessors  In  excess  of  solvent  stock.  SiMield  v. 
Hendenxm,  67-268,  '79. 

7605a.  A  protest,  not  in  writing,  by  a  director 
of  a  gravel  road  company,  before  ooard,  against 
contraction  of  debts,  will  alMolve  him  from  lia- 
bility thereon.  Id. 

7606.  The  statute  making  directors  of  an  in- 
surance company  liable  for  certain  obligations 
of  company,  is  penal  in  its  nature,  and  must  be 
construed  with  strictness.  The  48Ui  section  of 
act  of  June  17,  '52,  concerning  incorporation  of 
insurance  companies,  providM  a  personal  rem- 
edy against  directors  m  cases  where  there  has 
been  a  judgment  against  corporation  on  a  policy. 
Courts  can  not  extend  this  remedy  to  cases  where 
a  judgment  has  been  recorerea  on  something 
el»e  than  a  policy,  not  even  to  a  judgment  on  a 
note  given  for  a  loss  covered  by  a  policy,  as  pol- 
icy is  satisfied  by  a  note,  ftaber  v.  Janet,  40-436, 
'72.    (i>.  R.  S.  '81,  3756.) 

7607.  To  enforce  such  a  remedy  against  di- 
rectors, complaint  must  show  a  judgment  on  a 
policy  issued  by  company.  Id. 

7608.  Section  16,  act' May  20,  '62,  for  incor- 
poration of  manufacturing  and  mining  compa- 
nies, by  which  a  liability  of  directors  is  created, 
is  not  repealed  by  supplemental  act  of  March  4, 
'63.  (Acts '63,  p.  48.)  Tmberv.Brigkt,%%-^,'ed. 
{v.  R.  S.  '81,  3865.) 

7000.  In  au  action  against  directors  of  a. 
turnpike  co.,  organized  under  statute,  it  must 
be  averred  and  proved  that  directors  sued,  con- 
tracted debt,  and  that  debt,  when  contracted, 
exceeded  solvent  stock  of  company.  Aimen 
Hardiiu  60-119,  '77. 

7610.  Power  of  directors.  A  corporation 
may  become  bound  by  act  of  its  board  of  di- 
rectors, when  stockholders,  as  between  Uiem- 
selves  and  corporation,  would  not  be  bonnd  by 
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same  act,  unless  acquiesced  in ;  but  when  act  is 
-uAra  virea  charter,  no  one  is  bound.  Bd.  Oom*8 
Tipp.  €h.  T.  L.  M.  &  B.  R.  Co.,  50-83,  '75. 

7611.  The  directors  of  an  incorporated  man- 
ufacturing company  are  officem  within  action 
15  of  act  providing  for  incorporation  of  such 
companies.  Qaff  t.  Theia,  88-307,  '70.  (r.  K. 
S.  '81,  3865.) 

7612.  Directors  of  a  railway  or  other 
COrpontioB  are  agents  of  shareholders,  and 
can  exercise  no  powets,  not  conferred  by  charter, 
without  consent  of  shareholders.  For  some  pur> 
poses  thef  stand  in  a  relation  similar  to  that  of 
tnistees  for  shareholders — particularly'  in  man- 
agement of  property  and  general  afl'airs  of  cor- 
poration. Bd.  Gwft't  Kpp.  Co.  V.L.M.  A  B.  R. 
Co.,  6»-85,  '75;  Bd.  <W«  Tipa.  Co.  t.  Segnalth, 
44--509,  73. 

7618.  A  pleadlnsr,  alleging  thatcertain  acts, 
as  calls  on  stockholders,  were  done  by  directors 
of  a  corporation,  need  not  also  allege  that  ther 
were  elected  and  qualified.  MiUtr  t.  WUd  Oal  Q. 
Mood  Oh,  58-51,  7a. 

7614.  Power  of  directors.  Where  charter 
of  a  corjporation  contains  no  special  provision 
upon  subject,  leas  than  a  majority  of  board  of 
directors  have  no  power  to  transact  business. 
Their  acts  are  absolutely  void,  and  corporation 
can  not  ratify^them.  Priee  v.  O.  R  &  1.  R.  Co., 
18-58,  '69. 

7615.  The  general  agrent  of  a  corporation, 
clothed  with  a  certain  power  by  charter  or  law- 
fol  act  of  corporation,  may  use  that  power  for  an 
unaathorized,  or  even  a  prohibited,  purpose,  in 
hb  dealings  with  an  innocent  third  party,  and 
yet  render  corporation  liable  for  his  acts.  M.  & 
I.  It»Cd.v.N.S.  Society,  24^57, '65. 

'  7616.  The  directors  of  a  R.  R.  eompany 
can  not  have  such  an  interest  in  profits  of  a  con- 
tract between  company  and  a  contractor,  as  will 
permit  them  to  stand  in  a  court  of  equity  to  ob- 
ject to  a  consummation  of  a  compromise  and 
settlement  between  contractor  and  company. 
Inline  v.L.  E.A  L.R  Co.,  81-283,  '69. 

761 7.  Such  a  contract,  in  which  directors  are 
interested,  can  only  be  confirmed  by  stockhold- 
ers. Id, 

7618.  Debts  due  directors  f^om  company. 

A,  B,  C  and  D  were  sole  owners  of  stock  of  a 
«Qcporation.  The  company  was  indebted  to  C 
and  D.  A  bought  all  stock  of  C,  D  and  E,  and 
^reed  to  pay  tuem  their  claims  against  com- 
pany. In  [Htyment,  he  executed  to  them  his 
tiote  and  a  mortgage  on  all  property  of  company. 

B,  C  and  D  thought  that  company  censed  to 
•exist,  and  that  mortgage  was  good.  Nothing 
was  said,  nor  was  any  agreement  made  that  such 
note  of  A  was  accepted  in  full  satisfaction  of 
company's  debt  A  became  insolvent,  and  com- 
pany also,  by  reason  of  destruction  of  its  prop- 
erty by  fire-  Thecpmpany's  property  was  placed 
in  hands  of  a  receiver.  A  had  assigned  part  of 
sncb  stock  to  other  persons,  and  continued  or- 
ganization. Held;  notes  of  A  did  not  pay  debts 
of  company  to  B,  C  and  D.  For  such  claims,  B, 
C  and  D  were  entitled  to  share  pro  rata  with 
other  general  creditors.  Mortgage  was  not  valid. 
JSTeU.-  tlien  was  no  novatiott,  as  company  had  not 
aaaented  to  arrangement,  and  A  was  not  indebt- 
ed to  company,  in  order  to  constitute  a  novation. 
Bdd;  fi,  C  and  D,  for  amounts  due  them  on 
stock  so  sold,  could  have  a  claim  only  on  sur- 
plus after  payment  of  all  debts.   Brutal  Mill  & 


Mnfg.  Co.  V.  B  ofiawo,  64-406,  '78.  Cf.  72-380; 
08-254;  67-246. 

7619.  Annual  statements.  Complaint  against 
directors  of  a  corporation,  to  hold  them  in- 
dividually liable  for  debts  of  corporation,  for 
failing  to  make  annual  statements  as  required 
by  statute,  must  allege  purpose  for  which  cor- 
poration was  organized,  or  facts  from  which 
such  purpose  can  be  reasonably  inferred.  Name 
assumed  by  it  indicates  nothing.  XiUs  v.  Dodge, 
70-147,  '80. 

7020.  Such  averment  is  not  supplied  by  an 
exhibit  of  its  articles  of  association.  Id. 

7621*  Must  also  show  that  corporation  had 
not  made  such  report  Will  not  do  to  aver  that 
defendant's  did  not  They  might  have  been 
among  the  minority,  and  not  present  at  meet- 
ings, while  majority  of  board  might  have  made 
such  report.  Complaint  against  three  directors 
of  a  corporation  organized  under  actof  May  20, 
'52,  which  authorized  a  corporation  to  be  man- 
aged by  directors,  from  three  to  eleven  in  num- 
ber, alleging  that  they  had  not  made  mch  rtport, 
would  be  bad  on  demurrer.  Id. 

7625.  Complaint  should  also  show  how  plaint- 
iff was  misled  and  deceived  by  alleged  miscon- 
duct of  defendant.  Id, 

7023.  Broker's  license.  One  acting  for 
himself,  or  a  corporation,  or  an  otBcer  of  a  cor- 

§ oration  acting  in  business  it  is  authorized  to  do 
y  its  charter,  is  not  a  broker,  and  need  not  have 
a  broker's  license.  Hendei'aonv,  Slate,  60-23^ '7 5. 

7624.  Appearance  by  attorney.  That  dec- 
laration, in  a  suit  by  a  corporation,  was  signed 
and  filed  by  an  attorney  at  law  fot  plaintitT,  is 
sufficient  evidence  that  plaintiff  appeared — as  a 
corporation  must — by  attorney.  State  Bank  v. 
BeS,  6  Blf.  127,  '39. 

7025.  Where  a  corporation  sues,  declaration 
need  not  aver  that  their  attorney  at  law  had 
been  appointed  under  the  corporate  seal.  Vance 
V.  F.  &M.  Book  ^Indiana,  1  Blf.  80,  '20. 

7626.  The  record  showed  that  plaintiff,  a 
corporation,  appeared  by  attorney.  Bdd,-  ap- 
pearance sufficient.  Brooknile  Ina.  Co.  v.  ife- 
cords,  5  Blf.  170,  '39. 

7627.  Misconduct  of  officers.  Whole  corpo- 
ration is  liable,  so  far  as  its  franchises  are  in 

3ue8tion,  for  the  misconduct  of  president  and 
irectors,  or  other  select  body,  in  management 
of  concerns  under  their  control.  <Seale  Bank  T. 
State,  1  Blf.  267,  '23. 

7628.  Amotion.  The  territorial  act  incor- 
porating trustees  of  Vineennes  University  con- 
tained a  provision  that  places  of  any  of  trustees 
who  should  resign,  remove  from  state,  die,  or 
willfully  absent  themselves  from  three  stated 
meetings,  should,  from  time  to  time,  be  supplied 
by  board  at  their  stated  meetings,  by  electing 
one  for  every  two  of  those  whose  seats  might  be 
vacated,  so  that  whole  nnmber  should  not  be  less 
than  15,  after  which  time  one  trustee  should  be 
elected  at  stated  meeting,  to  supply  ever^  va- 
cancy that  might  so  happen.  A  majority  of 
trustees,  by  act,  constituted  a  quorum.  Held  ;  re- 
moval of  particular  members  from  state,  or  their 
failure  to  attend  for  three  successive  meetings, 
would  not,  of  itself,  vacate  theirseats;  nor  would 
absence,  in  any  event,  except  where  it  was  wiU< 
ful,  and  an  opportunity  was  afforded  them  to  be 
heard.  Suxle^.  Trusses  yintxKntalJidv.,^ll^hi.. 

7629.  A  member  of  a  corporation  can  not  be 
ejected  without  being  afforded  an  opportunity  to 
be  heard.   &  P.  Cb.  v.  ifuon,  5-165, '51 
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7680.  But  such  removal  or  willful  absence  of 
such  members  would  be  grounds  on  which  re- 
maining trustees,  after  anording  such  members 
an  opportunity  to  be  heard,  might  vacate  their 
seats  by  electing  others  in  their  stead.  Slaie  v. 
Trwteeg  Ftneennes  Umv.,  supra. 

7681.  A  member  of  a  corporation  can  not  be 
disfranchised,  nor  an  officer  removed,  without 
tlie  agency  of  a  tribunal  competent  to  investi- 
gate cause  and  pronounce  sentence  of  loss  of 
right.  Office  is  not  vacant  by  neglect  or  abuse ; 
butan  act  done,  orexercise  of  power,  is  requi.iite  to 
work  forfeiture,  and  determine  title  to  ortice.  Id. 

76ft2.  Where  charter  of  a  corporation  pre- 
scribed terms  under  which  power  of  amotion  is 
to  be  exercised,  they  must  be  pursued.  But  where 
organic  law  is  silent,  corporation  possesses  inhe- 
rent i>ower  to  ascertaiu  and  declare  the  forfeit- 
ure, either  of  franchise  or  office.  Id. 

7688.  The  part  of  act  of  '38,  appointing  trus- 
tees of  Vincennes  University  in  places  of  a  part 
of  those  then  existing,  was  validated  by  acquiea- 
cence  of  the  latter.  Id. 

7684.  A  corporation  may  anthorize  its 
properolHcer  to  assign  a  note  by  delivery,  and 
perhaps  it  would  be  within  general  powers  of 
officers  of  a  railroad  company  to  assign,  in  such 
manner  as  they  deem  exf^ient,  their  choses  in 
action.    Bfake  v.  IMey,  14-383,  '60. 

7ft35.  False  representations  made  hj  an 
ajB^ent,  prior  to  oi^jnization,  t<oIiciting  subtle rip- 
tions  to  a  turnpike  association,  as  to  Vocation  of 
road,  are  inadmissible  againnt  company  in  an 
action  for  sii Ascription.  Miller  v.  Wild  Oat,  etc., 
a.,  52-61,  '7r,. 

7630.  Covenants  in  a  deed  by  a  bank  are  co- 
extensive witli  re[)re8entations  of  her  agent. 
Firtt  Naei  Bank  of  Cambridge  CUy  v.  CoUer,  61- 
163, '78. 

7687.  Parol  evidence  of  statements  made 
bjr  officers  of  a  corporation  while  affecting  a 
sate  of  lands,  in  behalf  of  such  corporation,  as 
to  what  was  covered  by  a  very  indefinite  descrip- 
tion in  deed,  is  admissible  to  show  what  was  in- 
tended to  be  conveyed.  But  not  conclusive.  Ind. 
Central  Canal  Co.  v.  SUUe,  58-575,  '76. 

7638.  Such  statements  made  after  sale  are 
inadmiBsible.  Id. 

X.  Liability.  IThen  may  be  Iqfolned. 

7689.  A  private  corporation  is  liable  tn  an 
action  for  damages,  for  injury  to  property  of  an 
individual,  resulting  from  construction  of  work 
voluntarily  ondertaken  by  it  for  its  own  profit, 
where  its  charter  gives  no  remedy,  though  such 
work  be  constructed  in  a  proper  place  and  man- 
ner. E.&C.R.Co.^.  Dtek,  9-433,  '57.  Cf.  10- 
96;  18-90;  16-441;  19-315;  80-291;  52-428; 
70-446. 

7640t  Such  corporation  is  liable  for  Injury 
caused  by  a  nuisance,  resulting  from  its  acts, 
though  the  city  in  which  it  does  businef«  may 
have  attempted  to  authorize  such  acts.  T.  H.  0. 
Co.  V.  Tee/,  20-131,  '63.   Cf.  56-139. 

76414  A  railroad  compaoy  is  not  liable  to 
indictment  or  Information,  under  our  st.itute 
laws,  for  obstructing  public  highways,  nor,  as 
corollary,  is  company  liable  to  a  penalty  under 
a  penal  ordinance  of  a  city  for  obstructing  such 
highways.  /.  <£  C.  R.  Co.  v.  Stale,  87-48!),  41)3,71. 

7642.  A  corporation  can  not  be  prosecuted 
ior  a  misfeasance.  &ate  v.  i>enden/,  etc,  0.  &  M. 


JJ,  Cb., 28-362, '64.  (But see K.a'81, 1897, 2115, 
emira.) 

7648.  Word  "person,"  in  section  797,  of  civil 
cod^  does  not  apply  to  corporate  bodies,  in  crim- 
iual  proceedings.   Id.   {v.  B.  8.  *81,  1285.) 

7644.  TresjHUS  will  lie  agatngt  a  corpora- 
tion.   G  A  W.R.  Co.  V.  Wrigkt,  6-252,  '54. 

7645.  For  reftaslng  to  permit  a  transfer 
of  stock,  action  for  damages  will  lie  against  a 
corporation.   Helm  v.  SwiffgeU,  12-194,  '59. 

7646.  Torts.  When  two  railroad  companies 
have  lieen  consolidated,  consolidated  company 
is  responsible  for  liabilities  and  torts  of  old  com- 
panies in  same  manner.  I.C.AL.R,Q>.  v.  Joneu 
29-465,  '68;  C.  O.  &  I.  R  Cb.  v.  Powell,  4<M7, 
'72. 

7647.  Tarlance.  In  an  action  against  a  con- 
solidated corporation  for  tort  of  original  com- 
pany, complaint  should  aver  that  tort  was  com- 
mitted by  old  company  to  avoid  a  variance  in 
proof.  Such  variance  can  not  be  made  available 
error  for  first  time  in  S.  C.  I.  0.  Jt  L.  B.  Ok  r. 
Jonea,  supra. 

764S*  lilabUity*  Municipal  corporations  are 
liable  for  injuries  nrisingfromtheirn^ligentacts 
at  common  law,  without  any  express  provision 
therefor  by  statute.  Citif  Fi.  IVbyne  v.  De  WUt^ 
47-391,  '74:  Himrt  v.  C%  Qreernxudt,  48-574, 
'73. 

7649.  Municipial  corporations  are  not  liable 
to  individuals  for  Judicial  errors,  although 
private  rights  may  be  injured.  (2)  They  are  not 
liable  to  individuals  for  exercise  of  their  ordi- 
nary powers,  however  mistaken  or  corrupt  their 
policy  may  be.  (3)  They  are  liable  to  indi- 
viduals for  wrongful  acts  or  derelictions  of  duty 
in  exercise  of  their  ministerial  duties,  whenever 
injury  to  private  rights  is  direct  and  natural  con- 
sequence. (4)  When  liable,  they  are  liable  same- 
as  individuals  under  same  circumstanceB.  Rod 
V.  Oto  /mfpofur,  52-547,  '76.   Cf.  66-396. 

7650.  lieliBctive  sewers.  A  city  caused  to  be 
constructed  a  sewer  for  purpose  of  carrying  off 
surface  drainage,  and  house  drainage  through 
such  connections  as  might  be  made  with  city's 
permission.  One-half  of  costs  of  cotistraction 
was  assessed  against  and  collected  from  abutting 
property  owners.  Sewer  was  not  of  sufficient 
capacity  to  carry  off  sewerage  during  hard  rains. 
A,  in  proper  and  l^al  manner,  tapped  said 
sewer  with  a  connecting  pipe  under  a  permit 
from  the  city,  containing  this  proviso :  *'  Pro- 
vided tliat  the  owners  and  tenants  for  whose 
benefit  the  said  drain  and  connections  are  made 
shall  bold  the  city  harmless  from  any  loss  or 
damage  that  may  arise  from  the  construction  or 
use  of  such  tap  or  connection."  A  and  his  tenants 
were  greatly  damaged  by  insufficiency  of  said 
sewer  to  carry  of  waters  in  heavy  rains  by  over- 
flowings from  back  waters  of  said  sewer  thronriL 
said  connecting  pipe.  Held;  city  not  liable  for 
damages.    RoUv.City  Ind^polit,  52-547,  '76- 

7651.  NegllpCRce.  Corporations  are  liable 
for  acts  of  their  servants  willfully  or  negligently 
done  within  line  of  their  duty.  T.  H.&I.R.  Co, 
V.  G'roAflni,  46-239,  '74;  T.  I  R.  Co.  v. 
Fitzgerald,  47-79,  '74;  Jej".  R.  Co.  v.  iJojFent,  88- 
116,  '71 ;  Jeff.  R  Co.  v.  Rogm,  28-1,  '67  ;  /.  P.  <fe 
a  R.  Co.  V.  Anthony,  43-183,  '73.  Cf.  E.AC.R, 
Co.  V.  Baum,  26-70,  '66 ;  5 1-246 ;  66-43 ;  58-307. 

7652.  liiability  for  Injuries.  The  law  does 
not  hold  municipal  corporations  liable  for  fail- 
ure to  exeroise,  or  for  improper  exercise,  of  every 
power  or  duty  that  may  be  conferred  or  enjoined 
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upon  them.  When  the  duties  are  legialative  or 
jodicial.  And  exercise  of  them  depends  on  their 
Judgment,  corporation  is  not  responsible  in  dam- 
ages, either  for  failare  to  perform,  or  for  errore 
in  their  performance.  Bat  they  are  responsible 
in  damages  to  individuals,  for  n^lect  to  pei^ 
form,  or  for  an  improper  performance,  of  purely 
ministerial  duties  enjoined.  Slaekhouae  t.  C% 
lafcmetie,  26-17, '66. 

7653.  Ne^Iigrcnce.  For  purpose  of  showing 
that  officers  of  a  railroad  company  had  not  exer- 
cised due  diligence  in  erapioyraent,  or  in  retain- 
ing in  service  of  careful,  prudent  and  sktllfulper- 
sons  to  manage  such  road,  and  for  purpose  of 
charging  such  corporation  with  notice  of  incom- 
petency of  its  employes,  it  may  be  shown  that 
sach  employes  had  been  guilty  of  specific  acts 
of  carelessness,  nnskill  fulness  and  incompetency, 
and  that  such  acts  were  known  to  such  officers 
prior  to  employment,  or  that  such  employes  had 
tteen  retained  after  notice  of  such  acts.  P.  Ft. 
W.  A  G  R.  Co.  V.  Bubjf,  3^-294,  71. 

7654.  Sabjeet  to  mandate  and  injanctlon. 
Courts  can  not,  either  by  mandate  or  injunction, 
interfere  luth  proceedings  of  municipal  bodies, 
or  cor^ralions,  in  matters  which  are  within  ju- 
riadiction,  and  which  rest  within  discretion,  of 
soflh  bodies  and  corporations.  Mitehell  v.  Wiles, 
»-864,»77;  Cihf  Ft.  fTayne  v.  CMy,  48-197, '73; 
Mayor,  etc.,  3riehigan  CUy  v.  Bobert$,  84-471,  '70; 
Brinhauyer  v.  City  EvanimUc,  29-187,  '67. 

7855.  Il^nnction.  Courts  are  authorised  to 
restrain  illegal  proceedings  of  municipal  bodies 
and  corporations,  when  property  of  such  bodies 
is  endangered  by  illunl  proceedings.  MUehdl  v. 
ITflos  5&-364, '77. 

7656.  In  absence  of  statute,  a  corporation 
Is  taxable  for  corporate  property  only.  Ooiavell 
T.  Town  Connersi'iUe,  15-150,  '60.  Cf.  Whitney  v. 
City  Madison,  23-331,  '64. 

7657.  Hnntclpal  corporations  are  liable  for 
torts  in  certain  classes  of  cases,  including  nuis- 
ance, and  in  abuse  of  their  powers,  in  same  man- 
ner as  natural  persons.  Haag  v.  Board,  etc.,  60- 
511,  '78.  However,  if  the  acta  are  ultra  vires,  no 
such  liability  exists.  Saag  v.  Board,  supra; 
Brom^  V.  Bd.  ConCn  Owen  Co.,  44-11,  '73. 

7658.  Corporation.  One  who  contracts  with 
an  association,  as  a  corporation,  is  estopped  from 
afterward  denying  its  legal  existence.  Baker  v. 
Stff,  78-68,  '80.  Cf.  Mackewie  v.  Bd.  School  IV. 
fifinitiro,  72-189,  '80;  MeLaaghlin  v.  Oii,  B.  L. 
4c  S.  At^n,  62-264,  '78 ;  MeBroom  v.  Corporation  of 
Lebanon,  81-268,  '69;  v.  Vankmdingham, 
7-418,  '66. 

XI.  Contracts« 

7659.  A  note  as  follows  is  a  contract  of  per- 
Gons  whose  names  thereto  are  signed :  "  We,  the 
trustees  of  the  Methodist  E.  church,  in  Rock- 
port,  promise  to  pay,"  etc.  [Signed]  A,  B,  C,D, 
trustees  of  M.  E.  church.  Mears  r.  Oraham,  8 
Blf.  144,  '46.  Cf.  MeClure  v.  Bennett,  1  Blf.  190, 
'22. 

7660.  Following  is  a  contract  of  company: 
"We,  the  president  and  directors  of  the  C.  S. 
Mill  Co.,  promise  to  pay,"  etc.,  when  made  for  a 
corporate  debt,  under  corporate  seal,  in  con- 
formity to  its  by-laws.  Fiiman  v.  Kintner,  5  Blf. 
250, '39. 

7661.  Where  charter  of  a  corporation  does  not 
nquixe  that  a  contract  ^all  be  in  writiQ^,  and 
it  does  not  appear  to  have  been  in  writing,  it 


may  beprored  by  parol.  Samillon  v.  N.  <fe  D. 
R  Co.,  9-359,  '57. 

7662.  What  Is  a  contract.  Action  on  fol- 
lowing note:  "Franklin,  Ind.,  Dec.  18,  1868. 
$50.  Treasurer  of  Maux  Ferry  Gravel  Road 
Co.  will  py,  one  year  after  date,  to  N  8  B,  or 
bearer,  the  sum  of  fifty  dollars,  with  interest,, 
etc.,  •  •  •.  ^Signed]  James  M.  Alexander, 
president;  Isaac  Sawin,  secretary."  Held;  this 
may  be  deemed  note  of  corporation,  and  no  de- 
mand need  be  made  before  suit.  M.  F-  Gravel 
Road  Go.  V.  Branegan,  40-361,  '72.  Cf.  Ind.  & 
BL  Cent.  R.  Co.  v.  Davis,  20-6,  '63 ;  Engligh  v. 
Bd.  Trustees  Ind.  AA.Univermiy,&-4Z7,'55;  War- 
dens SL  James  Otureh  v.  Moore,  1-289,  *48. 

7668.  Contract  bj  agent  for  corporation* 
The  proper,  party  pUintiff  in  an  action  on  a 
note  payable  "  to  treasurer  of  L —  corporation 
is  the  "  L —  corporation."    MeBroom  v.  Corpor- 
ation of  Ldianon,  81-268,  '69. 

7664*  Proper  defendant,  on  a  note  si^ed  by 
"  C.  C.  Kelsey,  ass*!  sec'y  Aurora  Brewingand 
Malting  Company,"  is  company.  Gajf  v.JTieis^ 
88-807,  '70. 

7665.  A  note,  signed  W  B  S,  "eec'y,"  with  a 
seal  annexed  of  "  Neal  Manf g  Co.,  Madison, 
Ind.,"  is  binding  on  company.  Jtfecowv.  Stoorm- 
sledt,  82-87,  '69.  Cf.  Trust.  Otrist.  (%ureh  v.  John- 
son, 58-273,  '76. 

7666.  OiBelal  and  Indlridnal  liability. 
Trustees  of  a  town,  in  their  official  capacity,  for 
school  corporation  made  a  contract  with  a. 
teacher  for  her  services  for  a  certain  period; 
afterward,  acting  as  trustees,  they  terminated 
contract  by  informing  her  that  they  no  longer 
needed  her  services.  No  force  or  violence  was 
used.  Scholars  were  taken  from  her  and  placed 
in  another  room  under  another  teacher.  Teacher 
was  willing  to  and  offered  her  services  for  bal- 
ance of  time.  She  sued  trustees  personally  for 
damages,  ffeld;  trustees  were  not  personally 
liable.    Morrison  v.  McFarland,  61-206,  '75. 

7667.  But  school  corporation  is  liable,  unless 
good  cause  is  shown  for  dissolution.  City  Ch»v> 
fardseUle  v.  Havs,  42-200,  '73. 

7668.  Bonds  governed  by  law  merchant. 
Bonds  issued  by  a  city,  payable  to  bearer  and 
reciting  on  their  face  that  they  were  issued  ac- 
cording to  act  of  March  14, '67,  "and  in  pur- 
suance of  proper  ^tition  and  order  of  the  com- 
mon council  of  said  city,  dated  25th  day  of  De- 
cember, '68,  making  a  subscription  in  bonds  of 
said  city  to  aid  in  construction  of  Mount  Vernon 
and  Orayrille  Railroad,  now  consolidated  with, 
and  forming  a  part  of,  Chicago  and  lUinoia 
Southern  Railroad,  in  hands  otoona  fide  holders 
for  a  consideration,"  are  placed  in  footing  of 
bills  of  exchange.  City  Mount  Veraon  v.  Ifmwy, 
52-563,  '76. 

7669.  The  consolidation  of  the  donee  com- 
pany with  another  before  delivery,  but  after  sub- 
scription, will  not  change  principle.  (Xty  Movant 
Vvwmv,  Hovey,  52-563.  '76. 

7670.  ExecntloB.  Township  and  other  ma- 
nicipal  and  qvan  corporations  can,  in  proper 
cases,  make  promissory  notes.  Sheffield  Schoof 
Tomiship  V.  Andreas,  56-157,  '77. 

7071.  Also  notes  and  coupon  interest  not^ 
negotiable  by  law  merchant  iZhwn  CScero  t.  Ct^ 
Jord,  63-191,  '76. 

7672.  A  complaint  in  an  action  against  & 
school  township,  on  a  certificate  executed  by 
township  trustee  acknowledging  receipt  of  "  Web' 
step's  dictionaiy,"  and  promising  to  pay  a  cer- 
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tain  sum  therefor,  is  good  on  demurrer.    It  will  j 
"be  presumed  purchase  vas  for  benefit  of  school 
township.    Jaehon  ISehoot  Jimnuhip  v.  ^ndUVf 
69-534,  77. 

7673.  Also  when  face  of  a  note  shows  that  it 
18  for  "work  done  on  school  building."  Shejffield 
School  Township  v.  Andrets,  56-157,  77. 

7674.  MoteSf  payable  in  bank,  were  eigned 
by  A,  B  and  C,  "school  trustees,"  and  "trustees 
of  Monticello  school."  Consideration  therefor 
moved  only  for  use  and  benefit  of  school  corpora 
ations.  Hdd  ;  as  corporations  were  public  and 
trustees  thereof  were  public  agente,  notes  were 
"by  the  corporation.  Said  words  were  not  dis- 
^ptio  persowE.  Contractu  made  by  public  agents 
stand  on  a  different  footing  from  those  made  by 
agents  of  persons  or  of  private  corporations. 
School  Toum  MotUMlo  v.  KendaU,  72-91,  '80. 

7676*  Where  it  is  evident  that  a  contract  was 
made  for  and  in  interest  of  a  public  school  cor- 
poration, though  trustees  sign  same  with  their 
individual  proper  names,  corporation  and  indi- 
vidual trustees  are  bound,  though  instrument 
speaks  of  parties  in  plural  number.  Mackenzie 
y.  Bd.  Sch,  Trustees  Edinburg,  72-189,  '80. 

7676.  Coutractsbf.  A  contract  for  fencing  a 
portion  of  track  of  a  railroad,  made  by  a  genera! 
agent  of  company,  will  under  our  statute,  bind 
corporation.  N.  A.  SsS.  R  Co,  v.  Haakell,  11-301, 
'68. 

7677*  A  person  whom  a  man  puts  in  his 

§lace  to  transact  his  business  of  a  particular 
ind,  is  a  general  agent,  and  such  authority 
■empowers  agent  to  bind  employer  by  all  acts ' 
within  the  scope  of  his  employment,  and  that 
power  can  not  he  limited  by  any  private  order 
■or  direction  not  known  to  party  dealing  with ! 
agent    Tomlintoa  v.  CMetly  3  Blf.  435,  '34. 

7678*  The  members  of  an  unincorporated 
company  assumed  the  name  of  "The  Aurora 
Association  for  Internal  Improvement,"  and  in 
that  name,  by  their  agent,  executed  a  title-bond 
ior  a  lot  in  town  of  Aurora,  signed  "By  orderof 
Aurora  Association;  R.  N.,  agent."  Held;  bond 
fras  not  obligatory  on  members  of  company,  and 
was,  consequently,  not  a  vulid  consideration  for 
a  note  given  for  price  of  lot.  Vatlier  v.  BoberU, 
2  Blf.  2.55,  '29. 

7679.  Corporations,  when  not  expressly  re- 
quired to  contract  under  seal,  may  contract 
without  using  their  seal.  Ti-tuAea  Chridian  Church 
Wokott  V.  Johnson,  '70;  Boea  v.  CiiyMad- 

isoR,  1-281,  '48. 

7080*  Board  of  county  commissioners,  at  a 
legal  session,  by  concurrent  act  of  a  majority, 
may  make  a  parol  contract  to  employ  an  attor- 
McCabe  v.  Bd.  Om's  Fountain  (h.,  46-380, 

XII.  Notice  to  and  Service  of  Process. 

7681.  Notice  to  an  agent,  relating  to  any 
matter  of  which  he  has  management  and  con- 
trol, is  notice  to  corporation,  as  notice  to  master 
of  transportation  of  a  railroad  company,  who 
hires  ana  discharges,  of  incompetency  of  a  con- 
ductor, is  notice  to  company.  P.  Ft.  W.  A  C.  B. 
Co.  V.  Buby,  38-294, '71.  Cf.  48-406  ;  62-371. 

7682.  liUndate,  when  to  be  served  on  a 
oorporation,  ori^nal  must  be  left  with  president, 
presiding  officer,  etc.,  and  when  necessary  to  be 
served  on  other  members  of  board,  or  corpora- 
tion, reading  and  delivery  of  a  copy  is  sufficient. 
Bd.  Oam'».airke  Cb.  v.  Stale,  61-7^,  '78. 


7683.  Betum  of  officer  must  be  made  upon  a 
certified  copy.  Id. 

7684.  Sammons  or  venire  facias  is  osual  pro- 
cess against  corporations  in  first  instance,  and 
on  non-appearance  a  didrmgaa  issues.  If,  in  case 
of  summons,  defendants  appear  and  plead,  they 
can  not  afterward  object  hecause  a  more  rigid 
process  had  not  issued  against  them.  State  Bmk 
V.  dilate,  1  Blf.  267,  '23. 

XUI.  Conveyance  by  Corporatlona. 

7685.  Complaint  on  a  note.  The  second  par- 
agraph alleged  that  M.  I.  &  P.  B.  Co.,  payee,  was 
formed  by  union  of  M.  &  I.  and  P.  &  I.  com- 

Sanies;  that  union  was  subsequently  judicially 
eclared  illegal  and  void,  and  this  note  awarded 
to  P.  &  I.  Co.,  by  whom  it  was  assigned  to  plaint- 
iff. If  M.I.&P.RCo.i8toberegaided 
as  existing  de  facto  before  it  was  declared  Ulegal, 
etc.,  so  that  its  assignment  would  have  pa^ed 
title,  then  delivery  by  it,  pursuant  to  an  order 
of  court  at  its  dissolution,  to  P.  &  I.  Co.  was  suffi- 
cient, and  is  well  pleaded.  (2)  If  that  companv 
is  to  be  regarded  as  never  having  had  even  a  ae 
facto  existence,  then  note  was  made  payable  tea 
fictitious  payee,  and  hence  any  bona ^frae  holder 
might  sue  upon  it,  and  need  not  aver  in  hiscom- 
plaint  that  he  is  a  bona  fide  holder.  The  third  par- 
offt-aph  alleged  a  partnership  between  companies, 
and  that  note  was  made  to  them  as  such  by 
name,  etc.,  that  afterwards  partnership  was  dis* 
solved ;  that  M.  &  I.  Co.  assinied  her  interest  by 
delivery  to  P.  &  I.  Co.,  and  that  latter  assigned 
to  plaintiffs  by  indorsement — M.  &  I.  Co.^  eqai* 
tabIeaS8ignor,l>eingmadeaparty.  HcU/if com- 
panies were  le^liy  in  partnership  paragraph 
was  good,  but  if  not,  ana  yet  had  joint  interat 
in  suDject-matter  of  note,  perAt^  it  inured  to 
them,  as  joint  payees,  and  thus  transfer  mi^t 
be  good.    Fammvrth  v.  DrcJce,  11-101, '58. 

7686.  Aggl^ment  for  benefit  of  creditor. 
A  corporation  may  assign  all  its  property  to  a 
trustee  for  payment  of  its  debts,  without  surren* 
dering  its  franchises  or  working  a  dissolution  of 
conwratibn.    DeOamp  v.  Alwtud^  62-468,  '76. 

7687.  Unless  restricted  by  its  charter  or  a 
general  law,  can  do  so  by  its  board  of  directors 
without  express  authority  or  consent  of  stock- 
holders, la. 

7688.  Good  faith  of  board  of  directors  in  so 
doing  is  a  matter  of  fact  for  jury.  Id. 

XU,  CitisensUp.  Domicile.  Jarisdlctkn. 

7689.  Corporations  are  citizens  only  of  the 
sUte  or  sorereigiity  that  created  them,  and 
come  within  meaning  of  clause  of  constitution 
of  U.  S.,  which  extends  judicial  power  of  courts 
of  U.  S.  to  controversies  of  citizens  of  different 
states.  W.  V.  Tekgraph  Oo.t.  Dtobtawn,  4<M44, 
'72. 

7690.  ReraoTal  of  canses  from  state  to  fed- 
eral courts,  under  act  uf  congress,  can  not  be 
controlled  or  abridged  by  any  acts  of  state  legis- 
lature. Id, 

7691.  Power.  Domicile.  Authority,givenby 
a  state  to  a  corporation  created  by  that  state,  to 
own  and  manage  property  in  another  state,  does 
not  include  authority  to  change  domicile  of  the 
company  to  that  state.  AmnnwaU  v.  0.  A  M.  B. 
Co.,  20-492,  '63. 

7692.  Nor  will  authority  granted  by  latter 
state  to  there  act  and  do  business.  Id. 
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7693.  Corporate  acts  of  a  corporatioa,  per- 
formed by  body  of  corporation,  in  a  foreign 
state,  are  of  no  validity,  such  as  acts  fixing  in- 
stdmente,  and  times  of  payment  of  stock,  etc. 
M. 

?S94>  If  stockholders  constitute  corporation, 
and  directors  are  its  agents,  latter  can  act  legal- 
lywithont  state.    Wnghi  v.  Strndy,  11-398,^68. 

7999*  Bot  not  so,  if  dlrectoiB  themselves  con- 
stitate  corporation  by  their  charter.  Aspinvx^ 
v.  0.  &  M.  R.  Co.,  20-492,  '63. 

76JHJ.  Jorlsdictloii  of.  By  sec.  796,  R.  S.,  p. 
222,  an  action  against  a  corporation  may  be  in- 
stituted in  any  county  where  corporation  has  an 
office,  or  an  agent  upon  whom  process  may  be 
served  ;  and,  sec.  30,  of  same  act  ( 2  B.  S^.  34},  is 
not  in  conflict  with  sec. 

v.  BmOedgt,  7-25,  '55.  S.A.&S.R.O>.  v.  Hat- 
Mt,U-^l, '58.   («.  B.  8.  81.  309.) 

7697.  Bailroad  corporations  ma^  be  regarded 
as  t  leudent  in  each  county  in  which  they  have 
in  office  or  agency,  or  an  officer  or  sgent  upon 
whom  process  may  be  served.  Id. 


XT.  Stockholden. 

See  Stock. 

7698.  SabscrlMntr  oondltloiiallv,  to  capiul 
itock  of  a  corporation,  does  not  render  subscrib- 
er a  stockholder;  but  when  condition  is  per- 
fonued  by  company,  he  becomes  a  stockholder 
by  force  of  agreement  KL&  C.  S.  L.  R.  Co.  v. 
Suartr,  10-244,  '58.  Cf.  10-499;  28-366,  567; 
28-277  ;  86-161;  42-181. 

7699.  Llabflltyof8tockholder8.Whetejudg- 
fflent  bad  been  recovered  against  a  corporation 
eiganized  under  laws  of  this  state,  upon  indoree- 
ment  of  a  note,  and  execution  ha<d  oeen  issued 
apoQ  iadgment,  and  returned  unsatisfied,  execu- 
tion-plaiatiff  bioaj^t  action  against  stockhold- 
«n  individually,  to  zecover  amount  of  judfmient. 
■KU;  acUon  would  not  lie.  GiOai  r,  &J.  G  A 
I  Gfc,  62-522,  '78. 

7700.  A  manufacturing  corporation  was  or- 
psniied  in  '70,  under  act  of  Ma^  20,  '52.  Hdd  ; 
Its  stockholders  would  not  be  liable  for  debts  of 
corporation  to  any  extent  WoodY.Harn>im,M~ 
«0,  '76;  66-216. 

3701.  Under  section  11,  act  '52,  a  stockholder 
in  s  mannfacturing  corporation,  was  liable  to 
tn  smooDt  equal  to  his  stock.  In  '59,  it  wasen- 
tcled  that  stockholders,  in  all  corporations,  * 
•  •  *  "  other  than  those  where  security  has  al- 
Ktdy  been  provided."  shall  be  liable  for  debts 
«f  corporations.  In  '63,  11th  section  of  act  '52, 
vas  repealed.  Held;  stockholders  in  compan- 
ies organized  after  '5^  for  purposes  of  manufac- 
tnrii^,  are  not  liable  for  company  debts.  Id. 

7702.  The  act  of  incorporation  of  manufac- 
turing and  mining  companies,  provided,  that 
'  the  stockholders  of  such  company  shall  be  in- 
dividoally  liable,  jointly  and  severally,  for  all 
debts  due  and  owing  laborers,  servants  and  ap- 
prentices, for  services  rendered;  and  to  other 
creditors  of  company  they  shall  be  liable  to  an 
amoant  equal  to  stock  held  by  them  respec- 
tively." Beid;  stockholders,  at  time  any  given 
^vageoiOraeledyand  they  only,  are  liable  there- 
for.   WUHamt  v.  Hanna,  40-635,  '72. 

7708.  A  warranty  at  the  time  of  sale  of  stock 
in  a  cMporatitm  that  title  to  stock  was  free  and 


clear  of  all  incumbrances,  debts  or  liabilities 
that  could  attacif  to  stock,  or  to  purchaser  per- 
sonally in  consequence  of  becoming  owner,  is  in 
no  sense  a  warranty  that  corporation  itself  is 
free  from  indebtedness,  tliougii  such  indebted- 
new  may  create  a  liability  in  purchaser  and 
owner  ol  stock.    Wmiamt  v.  Hanna,  40-535,  '72. 

7704.  Proof  of  notice  of  calls.  Publication 
of  notice  for  installments  of  stock,  may  be 
proved  by  affidavit  of  book-keeper  in  employ  of 
the  publisher  of  the  newspaper  in  which  it  was 
made.  Such  notice  is  sufficient,  if  published  once, 
sixty  days  before  time  fixed  for  payment  An- 
dfewa  v.  O.  <fc  M.  R  Co.,  14-169,  '60. 

7705.  Form  of  notice  of  calls  for  snbficrith 
tlon.  Where  charter  of  a  corporation  limits  the 
amount  of  subscription  stock  to  be  called  for 
per  annum  to  15  per  cent,  and  10  per  cent,  has 
been  paid,  if  notice  fix  time  and  place  of  pay- 
ment call  need  not  specify  pboe  of  payment  nor 
per  cent  to  be  paid.  Id. 

7706.  Notice  of  assessments.  When  there  is 
no  place  of  payment  specified  in  a  subscription 
for  stock,  a  notice  that  assessments  thereon  are 
due  need  not  state  anv  place  of  payment  Vaiuler 
v.  I^nkUn  Colkge,  64-88,  '76. 

7707.  No  notice  need  be  given  as  to  time  and 
place  assessments  are  payable,  by  directors.  Roas 
V.  L.  &  I.  R.  Co.,  6-297,  '56 ;  Smith  v.  lAL.R. 
Co.,  12-01,  '59.  Notice  must  be  given  when  stat- 
ute or  charter  requires  it  2f«ufonv.  C&Ft,  W. 
R.  Cb..  16-275,  '61. 

7  708.  Subscribers  must  take  notice  of  acts  of 
directorsaetocallsonstock.  Heatbmv.C.AFt.W- 
R,  Co.,  stmro. 

7709.  IHrldend  on  stoflk.  To  whom  pa/a- 
ble.  The  owner  of  stock  in  a  corporation  at  time 
a  dividend  is  declared  owns  dividend  also,  though 
dividend  is  paid  or  payable  after  stock  is  sold. 
BTight  V.  Ijord,  51-272,  '76. 

7710.  Optional  sale.  The  owner  of  stock  con- 
tracted to  sell  it,  giving  option  to  purchaser 
until  July  16  to  buy.  July  3,  a  dividend  was 
declared,  and  made  payable  August  1.  Pur- 
chaser claimed  dividend  having  decided  to  take 
on  July  16.  Hdd;  vendor  entitled  to  sam'e.  Id, 

7711.  Rednctlon  of  stock.  Defendant  at- 
tempted to  show,  by  records  of  company,  that  a 
reduction  of  stock  had  taken  place;  but  it  only 
appeared  that  propositions  to  that  effect  had 
been  made.  Held;  there  not  apjpearing  to  have 
been  any  acceptance,  no  reduction  was  shown. 
HfU;  without  authority  in  charter,  no  forced 
reduction  could  be  made.  FerrU  v.  Ludlow,  7- 
617,  '66. 

7712.  Transfer  of  stock.  A  writof  mandate 

may  be  issued  to  a  corporation  to  compel  a 
transfer  of  stock  on  books  of  company.  Qreen 
Mount  <&  S.  L.  T.  Co  V.  Ma,  45-1,  '73. 

7713.  When  there  is  no  regulation  on  subject, 
and  certificate  provides  that  stock  is  transferable 
only  on  books  of  company  on  surrender  of  cer- 
tificate, officer  of  company  must  make  transfer. 
Id. 

7714.  Before  suit,  it  is  sufficient  to  demand 
such  transfer  of  president,  who  had  control  of 
books,  and  there  was  no  clerk  or  secretary.  Id. 

7715.  It  is  duty  of  a  bank  or  other  corpora- 
tion to  its  stockliolders,  to  permit  no  person 
other  than  stockholders  in  person  to  transfer 
stock  on  its  books,  without  production  and  proof 
of  authority  to  do  so.  Weyer  v.  'Second  Nat.  Ban&t 
fVwwMin,  67-198,  '77. 
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XTI.  Consoltd^on. 

7716.  The  act  of  '59,  for  consolidation  of 
turnpike  companies,  authorizes  a  consolidation 
of  companies  theretofore  organized,  but  not  those 

Xnised  after  passage  of  act.  £Ke»yp£Us  •&  Buek- 
T.  Ok  t.  Banrn,  42-498,  73. 

7717.  A  stockholder  may  be  released  from 
liability  on  his  subscription  by  anch  a  consoli- 
dation, though  made  pursuant  to  statute,  when 
consolidation  was  made  without  his  consent, 
though  name  of  company  is  not  changed.  Shelby- 
viUe  «  Rusl^ciUe  T.  Co.  v.  Barnes,  supm, 

7718*  Two  states  have  power  to  so  consoli- 
date two  corporations  that  they  can  act  and.  sue 
by  one  name.  New  company  assumes  liabili- 
ties, and  succeeds  to  rights  of  old.  Fdiw  t.  L.  E. 
&  L.  R.  Co.  81-283,  *69. 

7719.  Cor^rations  may  consolidate,  with 
consent  of  l^islature,  and  when  done,  it  amounts 
to  a  surrender  of  old  charters,  and  formation  of 
a  new  corporation  out  of  such  portions  of  old  as 
enter  new.  SUiU  t.  Baiiey,  \^-A&,  '61. 

7  720.  Reaedr  of  stoekholden.  But  those 
stockholders  who  do  not  enter  new,  may  with- 
draw their  shares,  and  injoin  antil  they  are  se- 
cured to  them.  Id. 

7721.  When  legislature  gives  its  consent  to 
consolidation  of  existing  corporations,  effect  is 
to  dissolve  former  and  create  u  new  corporation, 
with  property,  liabilities  and  stockholders  de- 
rived from  old,  upon  such  terms  and  conditions 
as  may  be  prescribed  by  the  act  of  consolidation 
of  companies.  MeMahanv.  Morrimm,  lS-172,  '61. 

7723.  Also,  in  the  alteration  of  cluirter  so  as 
to  divide  road  and  form  two  companies.  Qttiute 
T.  T.  if.  <fe  R.  Co.,  6-316,  '55. 

7728.  Such  consolidation  releases  non-con- 
eenting  stockholders.  Booe  v.  Junetum  R.  Co., 
10-93,  '57 ;  McCmv  v.  Janetion  R.  Co.,  9-Sb8,  '57. 

7724.  It  is  no  defense  to  a  suit  by  a  corpora- 
tion to  alUge  a  consolidation  with  a  corporation 
of  another  state,  unless  terms  of  consolidation, 
or  dates  or  provisions  of  statutes  authorizing  it, 
are  given.    Hubbard  v.  Chappel,  14-601,  '60. 

7725.  Execution.  Enforcement,  where  cor- 
porations have  been  consolidated,  a  judgment 
tfJten  against  consolidated  company  by  a  cred- 
itor of  one  of  former  can  not  be  enforced  against 
real  estate  of  old  company,  where  it  has  been 
conveyed  to  horn  jide  purchasers  before  recovery 
of  judj^ent  McMakM  v.  Morriaim,  10-172,  '61. 

XTII.  Foreton  Corporattou. 

K.  S.  '81,  3922. 

7726.  A  corporation  legally  created  in  any 
one  of  states  may  sue  in  courts  of  this  state. 
Qvaaa  Iron  Co.  v.  Dawaon,  4  Blf.  202.  '36. 

7727.  fft>n-comt»liaiice  by  a  foreign  eorpor- 
atlonorits  agents,  with  statute  affecting  tlieir 
privilege  of  doing  business  in  this  state,  is  mat- 
ter which  does  not  avoid  contracts  made  with 
titem,  but  suspends  their  remedy  to  enforce  them 
till  they  do  comply.  Am.  Ina.  Co.  v.  Wdlnuxn, 
69-413.  '79;  Daly  v.  Nat.  L.  Ins.  Co.  of  U.  S.  of 
Am.,  64-1,  '78;  Singer  Man'fg  Co.  v.  Brfnim,id. 
548;  Am.  Ine.  Co.  v.  Pettijohn,  62-382,  '78.  Cf. 
54-270;  68-187. 

7728a  Answer,  alleging  facts  showing  such 
non-compliance  at  and  pnor  to  execution  of  con- 
tract BUM  on  by  company,  is  bad  if  it  fails  to 


show  such  non-complianoe  at  or  prior  to  com- 
mencement of  acUoD.   i^nger  Ma^fg  v.  fimn, 

Bapra. 

7729.  Section  2,  act  June  17, '52,  applies  only 
to  remedies  of  corporations  on  contracts,  and 
not  to  remedies  for  possession  of  property.  AvEtt 
V.  LtUte,  67-549,  '79. 

7780.  Answer  alleged  that  plaintiff,  a  foreign 
corporation,  had  not  complied  with  law  of  state 
regarding  such  corporations.  B«ply  that  articlfr 
sold  was  made  under  lettera-patent  issued  by 
U.  S.,  and  that  plaintiff  had  right  to  sell  regani- 
less  of  state  law.  Held;  bad  on  demurrer.  Tol- 
edo„eic  Works  v.  Work,  70-253,  '80.  CL  6»-&52. 
Om/m,  Grover,  etc.,  Co.  t.  .Btotier,  fit-4H  "7^ 
270;  58-187. 

7731.  State  may  make  police  regulations, 
and  pass  necessary  laws,  not  invading  proviace 
of  U.  S.    Fry  V.  Slaie,  68-552,  '78. 

7782.  Act  of  March  9,  '75,  "  regulating  inn- 
ing and  taking  up  of  tickets  and  coupons  by 
common  carriers,"  etc.,  is  valid  and  not  in  con- 
flict with  constitution  of  U.  S.  or  this  State.  £2. 

7788.  Patents.  Suit  on  note  by  foreign  cor- 
poration.  Answer,  that  note  was  given  to  agent 
of  such  corporation  under  non-compliance  with 
statute  respiecting  foreign  corporations.  Reply, 
that  plaintiff  has  riglit  to  enforce  the  contract 
in  this  court,  any  statute  of  Indiana  to  contrary, 
I>ecause  A,  inventor  and  patentee,  assigned  bis 
patent  to  plaintiff,  who,  under  law  of  V.  S.,  re- 
ceived letters  patent  to  make,  use  and  vend  such 
articles;  that,  at  time  of  making  such  not^ 
plaintiff  was  engaged  solely  in  making  such  ai^ 
tides;  that  indebtedness  o/  note  grew  out  of  sale 
of  such  article;  that,  by  virtue  of  such  letters 
patent,  plaintiff  had  authority  to  go  into  any 
portion  of  U.  S.  and  vend  such  articles;  that 
laws  of  Indiana,  circumscribing  said  rights,  are 
void.  Wherefore,  etc.  Held  ;  reply  good.  fiSJoftfev. 
Singer  Mavf.  Co.,  61-520.  '78.  Cmtm, 
World  V.  Work,  70-253,  m   Cf.  08-552. 

7784.  Created  bf  congress.  A  corporation 
was  created  by  and  under  laws  of  LI.  a.,  by  an 
act  of  congress.  The  congress  of  U.  S.,  in  so  far 
OS  it  legislates  for  t)iat  government,  has  neither 
right  nor  power  to  incorporate  a  private  corpo- 
ration, but,  as  a  local  legislature  of  District  of 
Columbia,  it  has  the  power  and  authority  to  in- 
corporate a  private  corporation.  When  act  stip- 
ulates that  office  of  coiporation  "  shall  be  loca- 
ted in  the  city  of  Washington,  in  the  District  of 
Columbia,"  and  authorizes  it  to  "  establish 
branches  or  agencies  elsewhere,"  aatus  of  the 
corporation  is,  that  its  "  local  habitation  "  is  in 
District  of  Columbia,  and  is  a  foreign  corpora- 
tion, within  act  of  June  17,  '52.  Dwu  v.  Hal.  L. 
Ihs.  Co.,  04-1,  '78. 

7785.  Foreign  corporations.  InsuraBce* 
The  act  of  December,  'o5,  relating  to  foreign  m- 
surance  companies,  is  a  substitute  for  act  of '52, 
as  far  as  latter  act  relates  to  such  companies. 
Hoffman  V.  ^finJb,  41-1,72;  Walter  A.  WW,«fc, 
v.  addweO,  64-270,  '76.  (v.  E.  8.  '81,  3765  to 
3771.) 

7786.  Tax.  Foreign  telegraph  corporation. 

Under  provisions  of  act  of  '72,  capital  stock  of  a 
foreign  telegraph  company,  owning  and  operat- 
ing a  tel^raph  line  in  this  statetjcan  not  oe  as- 
sessed for  taxation.  BUev  v.  W.  2U.  Cb.,  47- 
511,74.  («;  R  S. '81,  6^.) 
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COSTS. 

I.  iiixeUaTUOus. 

II.  When  Prevailing  J^rty  ahall  not  Beemer. 

III.  Faymeal;  Conditumal  and  Prepayment. 

IV.  ^yment  in  Lawful  Monty. 
V.  Owna^ip.  Remedy. 

VI.  Nan-rmdent. 

VII.  Non-joinder  o/" AetioM. 

VIIL  Bdatar.   NextFiiend.  A^intttrtOor. 

Hvfiaaidand  Wife.  Hdra.  Corpo- 
ratiaia, 

IX.  Presumption  as  to  Rvlinm- 

X.  Judgment  Under  Fifty  JMaT$. 

XI.  Appeal  From  Juetiee  and  JudgntaU  far. 

XII.  What  are  Tarable. 

XIII.  NuTiiber  of  Wtlnesaea  and  Summonaee. 

XIV.  Unneeeasaiy  Parties. 

XV.  Gabs  tn  Supreme  Oourt  on  and  afier  Re- 
ttrmd. 

XVI.  CoMillkgaBy  Taxed.  .Sctorfum. 

XVII.  Axmlablt  Error. 

XVIII.  Pleading. 

XIX.  Change  of  Venue. 

XX.  Report    ArhUs-aton  and  B^reet. 

XXI.  Opening  Highways. 

XXII.  dmrte  of  QmeUiation. 

XXIII.  Oriminal  Quet. 

XXIV.  Ooet  Bond. 

I.  HIseelUneoiM. 

77S7.  Unneeessarjr  party  discharge.  Where 
:a  p&rty,  whose  name  is  sought  to  be  stricken 
-out,  has  made  costs,  and  motion  to  strike  out  is 
Dot  aocompaaied  by  an  offer  to  pay  costs,  or  let 
a  jadgment  be  rendered  against  him  for  costs,  it 
is  not  error  to  refuse  to  discharge  him.  Dear- 
momd  T.  Dearnumdy  12-455,  '59. 

77S8*  The  costs  incurred  up  to  erroneous 
ruling,  sustaining  of  a  demurrer  to  complaint, 
should  not  be  taxed  a^inst  defendant,  when 
final  Judgment  was  in  his  favor.  Excelgior  Drain- 
ing Co.  V.  Broum,  47-19,  '74. 

7739.  In  affirming  a  judgment,  S.  C.  does  not 
give  damages  on  costs.  PtiUerum  v.  Brown,  1— 
567,  »49. 

7740*  Costs  incurred  after  a  judgment  in 
■ejectment,  antil  a  new  trial  baa  been  granted,  as 
of  right,  should  be  paid  by  party  making  them, 
as  they  are  incurred  when  there  is  nothlngto  try. 
WMHod  V.  Vaneieave,  8fr-5Il,  '72. 

7741.  Action  to  recover  damages  for  breach 
of  contract  to  convey  lands.  Answer :  to  whole 
oonn>laint,.aDd  in  bar  of  all  costs,  showing  s 
tender  of  deed  in  court  to  plaintiff,  in  perform- 
ance of  contract,  and  claiming  costs  only  from 
time  of  making  tender,  is  bad.  /refimd  v.  Mont- 
gomery, 84-174,  '70. 

7342.  The  clerks  of  C.  C.  are  not  authorized 
to  make  a  final  record,  at  the  costs  of  l<wing 
party,  except  in  certain  cases,  unless  such  party 
direct  record  to  be  made.  Carpenter  v.  Montgom- 
«ry,  7Blf.415,'45. 

7748.  TrespMS  for  an  assault,  etc.,  against 
four  persons.  Two  were  found  guilty,  and  two 
were  actj^uitted.  Hdd;  under  statute  law,  a  de- 
fendant IS  entitled  to  costs  in  all  cases  in  which 
he  obtains  a  verdict.  Hiday  t.  Oibaore,  3  Blf. 
49,  '32. 

7  744.  Part  of  record.  At  next  term  after 
jud^ent  was  arrested,  a  judgment  was  rendered 
against  plaintiff  for  costs.  Sdd;  latter  jadg- 
meni  was  no  part  of  record  of  cause  in  whi^  ar- 


rest of  judgment  was  entered.  PomU  v.  Kinney, 
6  Bit  559(52. 

7746.  Where  a  party  has  several  demAnds 
against  another,  and  sues  on  each  separately 
in  same  court,  as  it  matures,  he  can  not  be  pre- 
vented from  recovering  costs  in  each  suit,  upon 
ground  that  if  he  had  delayed  suit  until  all  de- 
mands had  matured,  he  might  have  joined 
them  all  in  one  action.  Sec.  401,  of  code,  is  not 
applicable  to  such  cases.  FL  W.  M.  &  C.  R.  Co. 
V.  Clark,  59-191,  '77.    (r.  E.  S.  '81 ,  595. ) 

7746.  Where  a  party  was  defiinlted  before 
day  set  for  trlal^  and  neglected  to  move  to  set 
aside  default  until  last  day  of  term.  Held;  he 
should  pay  costs  of  continuance.  Norria  v.  I^dge, 
28-190,  '64. 

7747.  Plaintiff  having  recovered  a  judgment 
against  defendant,  latter  moved  to  tax  costs 
against  plaintlfT  of  several  witnesses,  summoned 
by  plaintiff  and  not  examined,  it  not  appearing 
necessary  from  record  that  court  below  erred. 
Held;  eveipr  presumption  was  in  favorof  ruling. 
fieU;  motion  should  have  been  supported  by  an 
affidavit  of  merits.  Bowen  v.  MtDoM^,  7-414, 
•66. 

7748.  Notice  must  be  given  of  a  motion  to 
retax  costs.    Orem  v.  Rota,  44-481,  '73. 

7749.  If  at  institution  of  a  suit,  a  writ  of  at- 
tachment isBue^and  defendant  fail  to  answer, 
and  judgment  is  rendered  against  him,  costs  of 
writ  must  follow  judgment  Hotter  v.  EUiamHf 
14-623,  '60. 

7750.  Where,  in  a  partition  proceeding, 
two-ninths  of  an  undivided  half  were  set  off  to 
plaintiffs,  and  by  final  order  two^ninths  of  costs 
were  awarded  against  them.  Hdd;  no  abuse  of 
discretion  as  given  by  statute*  Jdikiat  v.  Daiton. 
27-78,  '66. 

7751.  "Where,  in  an  action  on  a  note,  on  an 
issue  tendered  by  8  counter-claim,  or  set-off, 
based  on  an  alleged  breach  of  warranty,  plaint- 
ifi'  recovers  judgment,  he  is  entitled  to  recover 
costs.    I>m  V.  (fFetrelt,  09-500,  '80. 

7752.  It  is  within  discretion  of  C.  C.  and  C 
P.  C,  on  permitting  amendments,  in  cases  ap- 
pealed from  justices,  to  decide  whether  or  not 
costs  shall  abide  event  of  suit.  Duke  v.  Browne 
18-111,  '62. 

7758.  Where,  in  action  of  assumpsit  defend- 
ant pleaded  two  pleas  in  bar,  and  plaintiff  hav- 
ing joined  issue  on  one  and  demurred  to  other, 
issue  of  law  was  first  tried  and  found  in  his  fa- 
vor. Held;  plaintiff  entitled  to  costs  of  that 
issue.    Mevlin  v.  Woodford,  1  Blf.  286,  '23. 

7754.  Where  an  Inniaterial  aaendmeMt 

Is  permitted,  to  meet  the  ertdenee,  if  it  does 
not  change  chain  or  defense  it  does  not  follow 
that  party  amending  should  pay  costs  accrued 
prior  to  amendment.    Sipe  v.  Sipe,  14-477,  '60. 

7756*  A  cause  had  been  at  issue  two  terms, 
and  at  third  term  an  amendment  was  made  to 
the  answer,  putting  defense  on  new  ground, 
owing  to  which,  on  application  of  plaintiff  court 
granted  a  continuance  and  taxed  costs  to  de- 
fendant Held;  under  sec.  97,  2  R.  S.  '48,  no  ei^ 
ror.  Makepeace  v.  Slate,  8-41,  '56.  (t>.  B.  S.  '81, 
394.) 

7756.  Where  an  attomer  was  made  a 
party  to  a  motion  to  set  aside  an  execution 

improperly  caused  to  be  issued  by  him  and  ap- 
peared without  objection,  and  submitted  to  judg- 
ment for  costs  without  excepting.  Hebi;  judg- 
ment must  be  presnmed  to  be  right  Laeda»d  v. 
Jbnei,  4-184,'^- 
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7757i  Whereon  attorney  had  filed  a  petition 
for  divorce,  which  was  iinnecesaarily  indelicate, 
and  deported  himself  improperly  in  reading  it, 
it  was  competent  for  court  to  tax  him  with  costs 
of  cause.    BrouTi  v.  Broum,  4-627,  '53. 

7758.  If  defendant,  pending  action,  settle 
with  pUIntlir  by  payment,  he  ir  liable  for  costs 
at  least  to  date  of  such  settlement,  in  absence  of 
agreement  as  to  costs.  JejSenonvUU  M.  Co.  v. 
Weinman,  99-231,  '72. 

7759.  Non-payment.  Stay  of  proceeding 
may  be  had  In  asnltbyan  Insolvent  claimant 
tilt  costs  in  prior  suit  by  him  against  defendant 
for  same  cause  of  action  have  been  paid,  when 
such  former  action  had  been  voluntarily  dis- 
missed by  such  plaintiff,  on  ground  that  latter 
action  is  vexatious.  Slale  v.  Howe,  64-18,  '78. 

7760.  Unless  plaintiff  makes  it  appear  that 
his  proceedings  have  not  been  vexatiouH,  pre- 
sumption IS,  it  was  so.  Id. 

7761.  If  an  action  by  guperrisor  of  road 
district,  in  name  of  township  tmstee,  for  pen- 
alty for  obstructing  highway,  BedisralKied,  town- 
ship is  liable  for  costs.  S^vtU  v.  Fall  (W  3\>., 
Jfiufwm  Co.,  27-86,  '66. 

7762.  In  actions  before  justices,  by  township 
trustee  against  a  snperrlgor,  if  township  is 
unsuccessful  she  is  liable  for  costs,  under  sec. 
396,  2  R.  S.  126.    Hobbs  v.  Cmodm,  20-310,  '63. 

7768.  Where  a  claimant,  on  appeal  from 
allowance  of  board  of  county  commissioners, 
recovers  less  than  amount  allowed  by  board,  he 
must  pay  costs  made  on  appeal.  Bd.  Corn's  Mar- 
dtaUa>.Y.  Bemutt,  15-181,^ 

7764*  Where,  under  statute  anthorizing  ap- 
peal fkrom  deelslon  of  arbitrators  selected  by 
parties,  according  to  same  rules  as  in  appeals 
from  justices,  defendant  appealing  reduced 
amount  awarded  over  96.  Had;  defendant  en- 
titled to  costs,  a  ^A.T.Oo,v,  Jama,  4-213, 
'58. 

77W.  Howa4|ndfed.  Where  there  are  sev- 
eral issues  or  causes  of  action  embraced  in  same 

complaint,  each  party  is  entitled  to  recover  costs 
upon  issues  determined  in  his  favor.  Ac/xr  v. 
MeOuUowh,  50-447,  '75;  Sidner  v.  SjatwA,  2fr- 
317,  '66. 

7766.  Bill  in  chancery,  having  been  taken  for 
confessed  and  a  decree  rendered  in  joining  payee's 
proceeding  at  law.  Held  ;  costs  might  be  given 
to  complainants.  Held;  decree  should  secure  to 
payee  his  costs  in  suit  at  law.  Harm  v.  Craw- 
ford, 2  Blf.  48,  '27. 

7767.  Execution  in  favor  of  J  and  others, 
levied  on  goods  as  property  of  R,  execution-de- 
fendant. Hclaimed  ^ods,  and  a  jury,  summoned 
understatute  to  try  right  of  property,  determined 
in  favor  of  claimant,  and  found  probable  value 
to  be  $162.  One  of  execution -plainti&  prayed 
appeal,  others,  according  to  justice's  entry  on 
docket,  saying  they  would  proceed  no  further. 
Appeal  granted,  and  cause  tried  without  objec- 
tion as  to  parties ;  verdict  and  judgment  rendered 
that  property  was  subject  to  execution,  and  judg- 
ment ^ven  against  claimant  for  costs.  Held; 
no  error.   Hdcomb  v.  Jokn«m,  3  Blf.  368,  '34. 

7768.  Though  defendant,  in  replevin,  claim- 
ing property,  is  not  entitled  to  costs  by  common 
law,  nor  bv  English  statutes,  yet,  by  statute  of 
this  state,  ne  is  entitled  to  costs  when  he  obtains 
a  verdict,  as  in  all  other  cases.  IVhite  v.  lAoyd, 
3  Blf.  390,  '34. 

7769.  Apprmisementlaws.  Theatatute,  pro- 
viding for  rendition  of  judgments  without  relief, 


does  not  contemplate  a  different  judgment  as  U> 
costs,  from  that  in  respect  to  debt.  Judgment 
for  debt  and  costs  is  an  entirety.  Marlbiatde  v. 
Tibbettx,  16-200,  '61. 

7770*  When  an  acknowledgment,  in  a  l>a8- 
tardy  proceeding,  that  provision  for  mainten- 
ance of  child  has  been  made  to  relatrix's  satis- 
faction, and  her  dismissal  had  been  filed;  it  was- 
error  to  render  judgment  for  coats  against  de- 
fendant.   Dodd  V.  State,  30-76,  '68. 

7771.  Want  of  knowledge  as  to  place 
where  the  payee  could  be  found,  with  an 
averment  of  no  demand  on  maker  for  payment, 
who  was  ready  and  willing  to  pay,  will  not  en* 
title  defendant  to  judgment  for  costs.  Kirkmaifi 
T.^fleti,  17-216. '61. 

7772.  Olferio  confess  Jadirineiit.  When  de- 
fendant ofieis  in  writing,  in  the  court,  to  confess 
judgment  in  a  certain  amount,  with  costs  ac- 
crued, and  plaintiff  declines  to  accept,  and  judg- 
ment is  rendered  for  plaintiff  in  a  sum  less  than 
amount  aforesaid,  plaintiff  is  only  entitled  to- 
judgment  for  costs  up  to  and  including  day  on 
which  offer  was  made.  Boae^.  Grinttead,  &ft-202^ 
*76i  Hollandv.Pugh,  16-21,'61;fl'«iTigv.  Daileg, 
vL  183, '61. 

7778.  Statate  of  limitations.  In  a  criminal 

action,  judgment  was  taken  against  A  in  a  cer- 
tain sum  and  costs.  Tlie  payment  of  costs  by 
him  is  not  such  an  admission,  or  payment  on 
debt  due  state  as  will  prevent  statute  of  limita- 
tions from  running  against  state  in  a  proceeding' 
to  revive  judgment   Srong  v.  Slate,  S7-428,  *7f. 

n.  Wliea  PreTaUIng  Party  Shall  Xot  Be- 

cover. 

7774.  A  party  for  whom  a  judsrment  is  reu' 
dered  may,  ii  teems,  in  some  cases,  be  taxed  with 
costs.    Oiaadler  v.  Chandler,  18-492,  '59. 

7775.  Failure  of  Jurisdiction.  Action  in 
C.  P.  court,  for  trespass  upon  lands,  and  cutting- 
and  removing  timber.  Answers,  (1)  denial;  (2) 
that  defendant  was  owner  of  lands.  Beply 
denial,  accompanying  which  was  an  affidavit 
that  title  to  land  was  tn  issue,  and  motion  to 
transfer  cause  to  C.  C.  Motion  granted.  Trial 
in  latter  court,  and  verdict  and  judgment  for 
plaintiff.  Motion  by  defendant  to  tax  costs  ac- 
crued in  C.  F.  court,  except  costs  of  summons 
and  service,  against  plaintiff.  HM;  as  it  did 
not  appear  from  face  of  complaint  that  title  to 
real  estate  was  in  issue,  as  defendant's  answer 
allying  ownership  was  not  verified,  and  as 
plaintiff,  in  his  reply,  set  up  no  state  of  facts 
admitting  title  in  defendant,  but  still  entitling 
plaintiff  to  his  action  for  alleged  trespass,  it 
would  seem  that  under  statute,  2  G.  &  H.,  sec. 
11,  p.  22,  plaintiff  had  procured  transfer  with- 
out sufficient  cause.  Had;  it  would  seon  tiiat 
a  just  construction  of  that  clause  of  sec  11,  Z 
Q.  &  H.,  22,  relative  to  taxing  costs,  wherein  the 
word  may  occurs,  should  be  so  construed  as  to 
give  circuit  court  some  latitude  of  discretion  in 
deciding  each  case  that  may  arise  und»  IL. 
AUmv.  WelU,  22-118, '64. 

7776.  A  had  a  proceeding  against  heirs  of  B. 
It  was  decreed  that  A  was  entitled  to  a  deed  for 
land  described  in  complaint.  A  commissioner 
was  appointed  to  make  a  deed.  He  did  so.  Judg- 
ment for  costs  in  favor  of  defendants  against  A 
for  costs.  H^;  8.  C  will  presume  such  judg- 
ment correct  There  was  judgment  or  finding 
against  defendants.  Sees.  396  and  400,  practice 
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ict,  maT  be  so  coDBtrued  together.  HUlv.  Kirby, 
7-217,  %5. 

7777.  Fallnre  of  jarladlctlon.  Where,  in  a 
$ait  in  C.  P.  court  title  to  real  estate  came  in 
question,  and  jurtsdiction  failed,  it  was  held  that 
upon  dismissal  of  cause  hy  that  court,  it  seemed 
RUonable  and  proper  that  prevailing  psrty 
should  have  recovered  judgment  for  his  costs. 
Diim  V.  mU,  8-147,  '66. 

7778.  When  a  tender  has  be«B  mde  and 
Tefuaed  before  suit,  and  afterward  kept  good, 
plaintiff  must  pay  costs  if  he  does  not  recover 
more  than  the  sum  tend«fed.  Prather  v.  Ft-iich- 
an(,2«-65, '66. 

7770.  Defendants,  in  an  action  to  foreclose 
B  lien,  who  are  incnmbrancers,  not  being  in  fault, 
ire  not  liable  for  costs.  Qoae  v.  HutU,  8  Blf. 
254, '46. 

'7780.  Where,  in  action  for  damages  solelf , 
for  earning  water  of  stream  to  break  uponplaint- 
ift's  mill,  plaintiff  recovered  judgment  for  $10. 
Wd;  plaintiff  entitled  to  fullcoste.  Sutherland  v. 
K<nan(  82-483, '70.  Ct  WUey  v.  BraUain,  \9~ 
401,  '69. 

^  7781.  Where,  laaetton ortr^»a8s, question 
ii  whether  loeua  tn  quo  is  a  highway,  title  to  real 
estate  is  in  issue  snfficiently  to  carry  full  costs 
to  plaintiff,  on  recovery  of  anv  amount.  Atukr- 
miT.Ate&ana^  8-132, '56.   Cf.  12-561. 

7782>  But  if,  in  snch  action,  title  to  real  es- 
tate does  not  come  in  question,  and  plaintiff 
MI  to  recover  more  than  $5  in  damages,  he  re- 
covers no  more  costs  than  damages.  I)oid  v. 
SutL  5  Blf.  592,  '41.  GL  86-883. 

7788.  Costs  pro  rata  In  replevin.  Title  to 

lart  of  ]^peiij  was  shown  to  be  in  plaintiff. 
mid;  defendant  has  a  right  to  a  return  of  other 
part  and  to  damages  for  taking.  Each  party  is 
entitled  to  his  costs.  Wright  v.  JUatthem,  2^lf. 
187,  "28;  amn  v.  Rmell,  id.  171,  '28. 

7784.  Tort.  Bama^.  Beallasne.  The  right 
to  costs  under  section  898  (R.  S.  '81,592),  de- 
peitds  upon  what  is  proven  on  trial,  and  the  S. 
U.  will  look  into  evidence  for  purpose  of  deter^ 
nining  what  were  real  issues  in  controversy, 
ud  whether  costs  had  been  rightly  adjudged, 
prenuning,  however,  in  favor  of  ruling  below 
where  evidence  is  not  in  record,  and  facts  do  not 
otlierwise  appear.  Holmes  v.  Wrighif  86-383, 
1\.  Cf.  BumeUv.  Ooffin,  4r-218, '53;  Barber  v. 
Brier,  21-468, '63. 

7786.  When  title  of  realty  might  have  been 
nder  pleadings  in  issue,  S.  C  can  look  into  ev- 
idence in  bill  of  ex.  and  find  whether  such  issue 
vu  tried,  and  adjudge  costs.  Holme$  v.  Wright, 
mpn. 

7786.  This  was  held  in  an  action  for  a  nol- 
nieein  overflowing  plaintiff's  land  by  a  mill- 
dun;  where  title  to  land  might  have  been,  but 
vas  not,  in  issue.  Sinelair  v  Bouak,  14-450,  '60. 
Alio  in  a  case  of  trespass  on  land.  Dodd  v. 
a«b,fiBlf.692,'41. 

7787.  Also  in  action  to  abate  a  nnlaancef 
vbere  title  to  land  might  not  have  been  re- 

Sred,  but  was  in  issue.    Cromwell  v.  Lowe,  14- 
,  '60.  And  trespass  on  lands.  Bohnesy. 
wVioi/,  SBoro. 

7788.  In  an  action  for  trespass  on  land, 
the  court  found  *'  for  the  plaintiff  two  dollars 
and  twenty-five  cents,  and  that  said  plaintiff  re- 
oorer  an  equal  amount  of  costs,  to  wit:  twodol- 
lus  and  twenty-five  cents;  and  as  to  other 
eosts,  each  party  pa^  costs  made  by  htm." 
JodgBMut  was  rendered  accordingly.  Hdd; 


that  part  of  finding  which  relates  to  costs  is  no- 
legitimate  part  of  finding,  and  may  be  regarded 
Of  stricken  out;  leaving  a  general  finding  for 
plainttff  for  amount  specified.  A  finding  or  a 
verdict  can  not  order  who  shall  pay  costs. 
Holmes  V.  Wright,  86-383,  '71. 

7789.  In  an  action  for  damages  for  matprac- 
tice,  a  verdict  was  returned  as  follows:  "W^ 
the  jury,  find  for  the  plaintiffs  one  cent  ana 
costs,  as  to  defendant."  Held  ;  it  meant  that  de- 
fendant recover  costs.  Held;  latter  portion  waa 
surplusage  and,  court  properly  rendered  judg- 
ment for  one  cent  damages  and  a  like  sum 
in  costs,  and  that  defendant  recover  residue  of 
costs.    Ornner  v.  WisOm,  8-315,  '56. 

7790.  The  law,  not  Jury,  determines  costs.  Id, 

7791.  SecHon  898  (2  G.&H.  227),  provid- 
ing that  plaintiff  should  not  recover  costs  in  i^l 
actions  for  damages  solely,  if  he  do  not  re- 
cover five  dollars,  does  not  apply  to  cases  ap- 
pealed from  a  justice.  The  general  rule  prevaiu^ 
that  costs  follow  judgment,  with  exception  found 
in  section  70.  GuUe  v.  Houte,  41-333,  '72.  Cf. 
^rowBV.SnatJefy,  24-270, '65.  (t>.  B.  S. '81, 692.) 

7792.  In  actions  er  ddieto,  under  JEC  8.  '43^ 
where  title  to  real  estate  comes  in  question,. 

filaintiff,  when  successful,  is  entitled  to  recover 
nil  costs,  though  he  do  not  recover  $5  in  daroa* 
ges.    SumeU  v.  4-218,  '53. 

7798.  Plaintiff,  in  action  for  damages,  could, 
recover  no  more  costs  than  the  damaces ;  and 
verdict  being  one  cent,  law,  and  not  the  jury^ 
determined  qaestion  of  costs.  Cbmter  r.  Winlim, 
8-315,  '56. 

7794.  Dlsclalner.  Costs  not  followlnr 
jadgment.  Action  to  quiet  title.  One  of  defend- 
ants disclaimed  any  interest  in  land.  The  stat- 
ute provides  that  in  all  civil  actions,  party  re- 
covering judgment  shall  recover  costs,  except 
where  a  di^rent  provision  is  made  by  law. 
Held;  this  case,  except  as  to  party  who  dis- 
claimed, is  not  within  statutory  exception. 
There  may  be  cases  in  which  a  judgment  maybe- 
withheld,  unless  plaintiff  will  accept  it  upon 
equitable  condition  of  paying  costs ;  but  this  is- 
not  such  a  case.  Erakme  v.  MeOutchan,  9-266, 
'57. 

7795.  Action  to  qnlet  title.  Sec.  613,  of 
code  (2  R.  S.  p.  168),  has  reference  only  to  ac- 
tions brought  against  a  defendant,  not  in  pos- 
session, to  quiet  title,  and  not  to  cases  where  de- 
fendant is  alleged  to  be  in  poKiessicm  and  with- 
holding same,  yet  suffers  judgment  to  be  taken, 
against  him,  without  answer.  Bagan  v.  Haynea, 
10-348,  '68.   Cf.  R.  8.  '81,  1072. 

7796.  Damage  and  injunction  salts.  Plaint- 
iff obtaining  a  judgment  for  an  injunction  and 
damages,  is  entitled  to  a  judgment  for  alt  costs^ 
thougn  damages  are  less  than  five  dollars.  Doag- 
Uut  V.  Blankendtip,  50-160,  '76. 

7797.  If  a  contlnnance  is  granted  on  account 
of  absent  witness,  costs  should  be  taxed  to  the 
party  requesting  it.  Miiehell  v.  Stephens,  28-466, 
'64. 

7798.  When  by  agreement,  they  abideevenfc 
of  suit  QuaMM^  V.  T.  W.^W.B.  Co.,  49-140^ 
'74. 

7799.  Right  of  Justice  to  receive.  Action 
on  note.  Set-off  of  judgment,  rendered  by  a  jus- 
tice for  defendant  against  plaintiff,  for  a  certain, 
anm  for  damages,  and  a  certain  sum  for  costs. 
Plaintiff  repli«l  he  had  paid  costs  to  justice, 
whohadintumpaidproperpersons.  HdajrvgAj 
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good.  He^d;  justice  had  authoritjr  to  receive 
and  par  out  hucH  money.  Held;  by  such  pay* 
ment  oi  costs,  judgment  was  thus  extinguisnea. 
Mend  V.  Snyder,  61-453, 78. 

7800.  Construction  of  statute  that  he  **  ^all 
not  recoTer  costs."  See  ^iW  t.  BroanaihuTg, 
18-363,  '62. 

7801.  And  of  statute  "he  shall  recover  no 
more  costs  than  damages."  SeefTt/ZmanT.  GbMuer, 
16-318,  '61 ;  14-4-50. 

7802.  Eaehlslefttopa^  his  own  cods.  Id. 


IIL  Pajnent,Pre-|>armeDt«id  Payment  on 
Condition. 

780S.  A  court  should  not  re(]uire  a  pre-pay- 
ment  of  costs  incurred  at  a  previous  term  before 
requiring  a  reply  to  an  answer  filed  at  such  prior 
term.    Duncan  v.  Oi-avtns,  55-525,  '77.  . 

7804.  Pre-^yweut.  Conditional.  Success- 
fal  party  ofered  a  new  trial  upon  such  terms  as 
•court  in  its  discretion  might  deem  just,  after  ad- 
Tene  party  had  filed  a  motion  for  a  new  trial. 
J7eM/  error  for  court  to  grant  a  new  trial  on  pre- 
payment of  all  costs  within  sixty  days.  iSunman 
■V.  Breivin,  52-140,  '75;  50-362. 

7805.  In  granting  relief  required  by  law  it  is 
•error  to  make  it  conaiUonal  on  pre-pavment  of 
•costs.  Oavanaugh  t.  T.  W.de  W.R.  Co.,  49-149, 
*74 ;  Amnerman  t.  OaUimore,  SO-lSl,  '75. 

7806.  It  seems  that  on  this  point  CKomfiera 
T.  -Bos*.  18-3j  '6^  is  overruled. 

780?.  Obligation  to  pay  costs  within  time,  is 
a  condition  precedent  to  right  to  further  triaL 
■Chambers  v.  Baes,  18-3,  '62. 

7808.  A  new  trial  as  of  right  can  not  be 
granted  "  on  payment  of  costs."  They  must  all 
he  paid  before  thesrantinr  of  the  new  trial. 
Qoiden  V.  SntUen,  54-282,  '76;  Kemto  v.  Lawaon, 
•Mr^%  '76. 

7809.  New  trial  as  of  rlflit  can  not  be  ob- 
tained, anless  costs  are  paid  witli  money  that 
Is  a  l^al  tender*  or  mon^  atMseptable  to  party 
«ntitled  to  recover  the  costs.  Armmoor^  v.  Scot- 
ien,  29-496,  '68. 

7810.  Pre-payment.  The  defendant  in  a 
criminal  prosecution,  when  defending  as  a  pau- 
per, on  an  appeal  is  entitled  to  a  transcript  i>e- 
lore  payment  of  the  clerk's  fees.  FaUceaburgh  v. 
■Jones,  5-296,  '64. 

7811*  The  services  of  officers  entitled  to  fees 
fixed  by  law,  are  not  "particular  services" 
within  sec.  21,  art.  1,  of  constitution.  Jd. 

7812.  Also  services  of  witnesses.  Jsrad  v. 
Slaie  8-467,  '66. 

781S.  The  court  should  not  require  a  pay- 
ment of  costs  already  aocraed,  before  proceeding 
in  an  action.   Dnnean  v.  Chmens,  55-525,  '77. 

7814.  Payment  of  the  costs  under  sec.  601, 
shall  be  final*  The  court  can  not  order  pay- 
ment of  same  subject  to  final  decision.  Zim- 
merman V.  Marehland,  28-474,  '64.  Cf.  86-53 ; 
44-433;  40-344;  70-439.    (v.  R.  8.  '81, 1064.) 

7815.  New  trial.  The  order  which  court  is 
authorized  to  make,  on  granting  a  new  trial,  re- 
lates to  coets  that  have  already  accrued,  and  not 
to  those  which  may  afterward  accrue.  The  court 
is  not  to  make  question  depend  upon  result  of 
second  trial,  but  upon  reasons  which  control  it 
in  granting  new  tnaL  SamgU  v.  Bomle.  ete^  In- 
duma,41-&3,  72. 


lY.  Payment  in  Lawful  Money. 

7816.  Assuming,  but  without  deciding  ques- 
tion, that  clerk  is  authorized  by  virtue  of  his 
office,  to  receive  all  money  due  on  judgments  in 
his  court,  it  seems  to  be  well  settlea,  that  a  pay- 
ment so  made  to  him,  or  other  officer  of  the  law, 
in  other  than  lawful  money,  or  legal  tender,  and 
without  the  authority  or  assent  of  the  judgment- 

SlaintiflT,  is  not  a  valid  payment,  and  does  not 
ischarge  judgment.  National  bank  bilU  can 
not  be  taken  in  payment.  Armgworth  v.  Scolten, 
29-495,  '68. 

7817.  Tiw  clerk  has  no  right  to  receive  in 
payment  of  costs,  except  his  own,  anything  iMit 

fold,  silver  or  l^i  tender  notes.  Crem  v.  Bm, 
4-481,  '73. 

T.  Ownersliip.  Remedy. 

7818.  Coets  belong  to  party  in  whose  favor 
they  are  adjudged,  as  much  as  a  judgment  for  a 
debt  sued  on.   Goodmn  v.  Smith,  68-301,  79. 

7819*  He  is  entitled  to  a  judgment  for  his 
c<wt8,  though  he  has  not  paid  them.  Id. 

7820.  Judgment,  on  an  official  bond,  in  favor 
of  state,  must  include  costs  incurred  by  relator, 
though  he  may  not  have  them.  Miiier  v.  StaU, 
61-503,  '78. 

7821.  A  Judgment  In  fiiror  of  a  party  for 
costs  Is  as  much  his  own  property  and  under 
his  own  control  as  ajudgment  for  a  debt  sued  for, 
whether  party  making  costs  pays  them  or  incurs 
a  liability  for  them  only.  Ham  v.  Beyer,  50-341, 
77. 

7822.  Who  the  owner  oH  By  judf^ent  and 
taxation  of  coets  in  criminal  prosecutions,  "  the 
costs  become  the  private  Moperty  "  of  officers 
entitled  thereto.    Law  v.  Vieriing,  45-25.  '73. 

7825.  Tiie  costs  belong  to  individnals,  and 
are  matters  ofprivate  ri^t.  State  v.  Jhrity,  8 
BIf.  229,  '46;  Thomjam  v.  StaU,  16-516,  '61. 

7824.  Costs  are  due  the  officers  and  witnesses 
for  services  rendered.  McCoU  v.  filWe,  28-127, 
'64. 

7825*  Set-off*  An  officer,  in  an  action  against 
him  on  a  note,  maj^  set-ofT costs  adjudged  a^inst 
plaintiff  in  a  criminal  prosecution,  belonging  to 
him.  Zovv-Fterfuw,  45-25, '73. 

7826.  GoTemars  l^ardott  can  not  discharge 
defendant  from  his  obligations  to  pay  costs.  Stale 

FaHey,viipm;  Thoaiptonv.  8UiU,mijpraj  Lour. 
VierHng.  «^ra. 

7827.  Whom  entitled  to.  One,  recovering  a 
judgment  for  costs,  is  entitled  to  control  such 
judgment  and  receive  money  so  recovered,  same 
as  any  other  money  judgment  The  theory  of 
law  is,  that  party  either  has  paid  or  will  pay  bis 
costs,  because  he  b  liable  therefor,  and  hence, 
if  he  succeeds  in  suit,  lie  recovers  l>ack  from  his 
adversary  costs  so  made  by  liim.  .^irmawortA  v. 
Scotten,  29-495,  '68. 

7828*  In  an  action  on  an  appeal  bond  to  re- 
cover costs  adjudeed  in  appellate  court,  plaint- 
iff can  recover  only  for  costs  made  by  him  and 
for  which  he  is  liable.  Complaint  must  show 
both  such  facts.   Goodwin  v.  Smith,  68-301,  '79. 

7829.  Remedy  of  offieers.  Perhaps  officers 
of  court  might,  through  a  judgment  for  alimony 
in  a  nominal  sum,  reach  laud  for  collection  of 
their  costs,  a»  in  other  cases  of  land  fraudulent- 
ly conveyed,   akapman  v.  Chapman,  18-396,  '60. 
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TL.Kon-Resldeiits. 

7880.  Error.  Form  of  cost  bond.  Refusal 
todumUs  suit  of  non-resident  plaintiff  for  io- 
aofficieocy  of  bond  for  costs,  is  not  error  of  which 
deteodsnt  can  complain,  if  his  costs  are  secured 
by  bond.    Harding  v.  Griffin,  7  Blf.  462,  '45. 

7881>  A  bond  for  costs,  filed  by  a  non-resi- 
dent plainttfi*,  was  for  payment  of  costs  which 
had  or  mi^ht  accrue  in  the  cose,  provided  judg- 
ment be  given  against  plaintiff.  Held;  bond  in- 
sufficient.   HtaU  V.  Butcher,  5  Blf.  342,  '40. 

7888*  A  justice  of  peace  is  not  bound,  of  his 
motion,  to  require  security  for  coats,  at,  or 
before,  commencing  suit,  from  a  non-resident 
plaintiff.  Hauler  v.  Smith,  18-532,  '59:  Cb/ewv. 
CWfier,  12^565,  '59. 

7888.  Connter-atBdATitgare  notadmlsalble 
•on  an  application  for  security  of  costs  on  accuunt 
of  noD-residency.   Smith  v.  Uumdler,  18-513,  '69. 

7884.  Defendant  moved  that  plaintiff  give 
wcaritjr  for  costs,  and  foanded  his  motion  on 
affidavit  (under  statute  '31),  that  plaintff  was  a 
Dui-icsident,  had  no  just  cause  of  action.  Held; 
there  should  be  no  examination  Of  witnesses rtva 
wee,  or  any  supplementary  or  counter-affidavits. 
Satt  V.  Mortsinger,  3  Blf.  189,  '33.  (*.  R.  S.  '81, 
589.) 

7885.  A  rule  of  eonrt,  requiring  application 
for  cost-bond  to  be  made  before  answering  to 
complaint,  unless  answer  is  made  in  ignorance 
of  non-residence,  or  plaintiff  has  become  a  non- 
resident  since,  is  not  repugnant  to  taw.  J.  M.  A 
I  R.  Co.  V.  Hendrieh,  4l48,  '72.  Cf.  68-444. 

7886.  SalHclencjr  of  complaint.  Under  this 
rule  it  is  not  required  that  complaint  be  suf- 
ficient.   J.  M.  &  1.  R.  Co.  V.  Hendricks,  mpra. 

7837.  The  rule  is  binding  on  a  substituted 
jwrty-defendant,  and  when  latter  is  a  corpora- 
tion formed  by  dissolution  and  consolidation  of 
former.  J.  M.  A  I.  R.  Oo.  y.  Hen^ideB,  mpm. 

7888*  A  case  of  a  non-resident  will  not  be 
dismissed  for  failure  to  8«cnre  costs,  if  pending 
a  motion  for  dismissal  such  security  ia  offered. 
Buohes  V.  Oabom,  42-450,  '73. 

■  7889.  In  a  suit  by  A  and  B,  administrators, 
for  the  use  of  C,  it  was  held  that  A  and  B,  if 
non-residents,  might  be  required  to  give  security 
for  costs.    Origsp  v.  Voorkiig,  7  Blf.  661,  '45. 

7840.  Plaintiff  of  appeal  from  a  justice,  was 
«  ««i-resldeBt  when  tne  cause  was  eallei  In 
C*Ci  Held  ;  he  might  be  required  to  give  secur- 
ity for  coots,  thougn  a  resident,  when  he  com- 
menced miif  and  judgment  taken.  Malaby  v. 
Hmhtm,  4  Blf.  127,  '36. 

7841.  A  non-resident  may  file  his  bond  in 
open  court,  within  such  time  as  the  court  shall 
deem  reasonable;  and  such  bond,  though  filed 
after  verdict,  is  valid.  Oulley  v.  LaybrwA,  8-286, 
%  Cf.  Xemon  v.  TempU,  7-^,  '56 ;  4  Blf.  9. 

7842*  If  a  defendant  before  a  justice  appeared 
Md  answered,  and  afterward  refused  to  defend 
further,  on  the  ground  that  he  was  not  a  resi- 
dent of  county,  letting  his  appearance  stand,  jus- 
tice must  proceed;  if  judgment  be  rendered 
against  him,  he  appeal  and  reduce  judgment  $5 
or  more,  he  will  be  regarded  as  having  appeared 
u  both  courts:  the  costs  in  appellate  court  must 
^o^a^inst  plaintiff.   HoIoimA  v.  MeDona^,\Z- 

7848.  Statute  of  '43j  requiring  non-resident 
plaintifla  to  give  secunty  lor  costs,  did  not  ap- 
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ply  when  either  was  a  resident.  ThcdmoM  t.  Bar- 

60UJ-,  5-178,  '64. 

7844.  Secaritjr  by  non-resident.  Anon-res- 
ident plaintiff  must  give  security  for  costs:  hut 
need  not  until  required  by  defendant.  Failure 
to  give  security  before  commencement  of  suit, 
is  not,  of  itself,  cause  of  continuance.  CbxT. 
Hunt,  1  Blf.  146,  '21. 

7845.  A  motion  to  dismiss  for  want  of  secu- 
rity of  costs,  should  be  overruled  by  filing  of 
a  bond.    Dotv^l  v.  Richardson,  10-573,  '58. 

Til.  Non-Joinder  of  Actions. 

7846.  Code,  Section  60.  Costs  can  not  be 
taxed  against  plaintiff,  on  motion,  on  the  ground 
that  his  cause  of  action  might  have  been  pleaded 
by  him  as  a  connter-claim  in  a  former  action  by 
defendant  against  him.  Such  facts  must  be 
pleaded  in  an  answer.  Noiris  v.  Amo»l  15-365, 
*60 J  Polley  v.  Wood,  80-407,  '68.  (v.  R.  S.  '81, 351.) 

7847.  A  person  havin;  several  claims  ma- 
tnrln;^  at  different  dates,  but  all  in  time  to  be 
joined  in  one  suit,  in  next  approaching  court,  is 
not  compelled  to  wait  until  alt  have  matured 
before  suing ;  but  may  sue  upon  each  as  it  ma- 
tures, and  recover  his  costs  in  action.  Wade  t. 
MuMehum,  16-77,  '60. 

Till.  Relator.  Xext  Friend.  Administrator. 
Husband  and  Wife.  Heirs.  Corporations. 

7848.  The  relatrix  in  a  bastardy  proceeding 

is  not  required  to  par  costs  of  keeping  defencT 
ant,  when  imprigonea  on  final  order  of  court. 
Loulhain  v.  Lushei;  52-330,  '76;  Ex  ParU  HaoK, 
50-149,  '76. 

7849.  The  defendant  can  not  be  discharged 
for  failure  of  relatrix  to  pay  such  costs.  Id. 

7850.  If,  in  a  suit  by  state,  on  relation  of 
county  treasurer,  on  bond  of  a  collector  of 
county  revenue,  plaintiff  fail,  judgment  should 
direct  his  costs  he  collected  from  proper^  of 
county — not  from  relator.  Jtmes  v.  AKole,  6  Blf. 
142,  '39. 

7851.  Complainant  tn  proceedings  for  surety 
of  peace  is  not  liable  for  costs.  Slate  v.  ..4^in0, 
4  Blf.  440,  '37.   Cf.  27-621 ;  49-341. 

7852.  In  a  suit  by  state,  on  relation  of  county 
treasurer,  on  a  collector's  bond,  relator  is  not 
liable  for  costs.  R.  S.  '43,  696.  State  v.  Lahne, 
7  Blf.  605  '45. 

7858.  The  party  for  whose  use  an  action  is 
brought  in  name  of  state  is  liable  to  judgment 
for  costs  under  statute,  if  suit  be  not  sustained. 
Stale  V.  Seem,  3  Blf.  222.  '33. 

7854.  Inlknt  plaintiff  is  not  liable  for  costs, 
and  judgment  should  be  eo  rendered  that  it 
should  becollectable  from nroeAcm  ami.  Holmes 
V.  AdHiu,  2-398,  '50. 

7855.  Judgment  a^iost  the  next  fHend  for 
costs,  when  nnding  is  for  defendant,  is  right. 
Tague  v.  Haytoard,  25-427,  '66. 

7856.  An  administrator  Is  not  personally 
liable  for  costs  incurred  in  an  action  prosecutea 
by  him,  in  a  fiduciary  capacity.  Oamnaugh  v. 
T.  W.&W.R.  Co.,  40-149,  ^4 ;  Evata  v.  Ne^aad, 
84-112,  70;  ifomscm  v.  Wamer,  1  Blf.  386,  '26. 

7857.  But  if  he  might  have  sued  in  his  own 
name,  he  must  pay  costs  iu  case  of  failure.  Har- 
rison V.  Wamer,  mora. 

7858*  So  also,  if  he  knowingly  bring  a  wrong 
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action,  be  giiilty  of  a  willfal  default,  fail  to 
prosecute  suit,  or  sue  on  a  contract  whtcb  he 
Knows  to  be  annulled.  Li. 

7859*  Wbere  a  bill  in  chancei^,  filed  by  an 
administrator  on  a  cause  of  action  which  ac- 
crued to  intestate  in  his  lifetime,  was  dismitwed 
upon  merits.  Held;  defendant  not  entitled  to 
costs.    Cocfer  v.  Thatcher,  3  Blf.  'iji*,  '32. 

78SO*  It  an  executor  or  administrator,  nec- 
essarily suing  as  such,  suffer  a  non-sait  in  con- 
sequence of  an  ill^l  instruction  against  his 
right  to  recover,  be  is  not  individually  liable  for 
costs.  J%ttutlv.  buttery,  3  Blf.  239, '33.  Cf.20- 
406. 

7861.  Where,  to  petition  for  allowance  of 
a  claim  against  testator's  estate,  executors 
answered,  denying  validity.  Held;  competent 
to  render  judgment  so  that  costs  should  be  levied 
of  executor's  own  ^(oods,  if  he  had  not  sufficient 
assets  of  iestator  in  his  hands  to  be  adminis- 
tered.   Chme  T.  Hopkins,  6-44,  '54. 

784S*  Where  the  executor,  in  good  faith, 
makes  an  nnsnccessful  effort  to  resbt  the  con- 
test of  a  will,  decedent's  estate  is  chai^able 
with  reasonable  expenses  incurred  thereby. 
BnOney  v.  Oarry,  88-399,  '70. 

7868.  Where  claim  filed  against  decedent's 
estate  is  not  sworn  to,  plaintiff  is  not  entitled 
to  costs.  WaUen  v.  HvtdKM,  29-136,  '67.  Cf. 
48-65. 

7864.  In  suits  by  executors  and  administra- 
tors in  the  C.  P.  C,  costs  fi»llow  the  Jajtoaent, 

without  regard  to  amount  of  claim.  Wneder  v. 
CWtert  26-365,  '65. 

7865.  Where  a  claim  is  filed  against  a  de- 
cedent's estate  more  than  one  year  sulwequent 
to  issuing  of  letters  of  administration  and  giv- 
ing notice  thereof  claimant  is  liable  for  his  costs 
only;  but  if  filed  within  such  time,  no  costs  in 
enforcing  such  collection  can  be  taxed  against 
him   Fioyd  V.  Jfater,  61-224, '78. 

7866*  An  action  for  damages  against  one, 
as  execntor  de  son  tort,  sounds  in  tort  only, 
and  if  plaintiff  recover  five  dollars  or  more  he  is 
entitiea  to  judgment  for  costs  generally.  Brown 
T.  AJ^eOR,  22-^9,  '64. 

7867.  'Though  it  is  erroneous  to  render  a  pet^ 
sonal  judgment  against  an  administrator  for 
costs,  in  an  action  to  recover  posBession  of  pro^ 
erty  of  estate,  he  is  liable  unless  the  judgment  is 
set  aside.   StaU  v.  RiUer,  20-406,  '63. 

7868.  An  administrator  who  is  sued  before 
a  justice  of  the  peace,  upon  a  claim  against  him 
in  his  fiduciaiT  character,  may,  under  sec.  64, 
2  G.  &  H.  693,  appeal  from  judgment  taken 
against  him,  notwitnstanding  justice  had  no  jnr- 
iMiction  of  cause;  and  if,  upon  appeal,  question 
of  jurisdiction  be  decided  in  bis  favor,  judgment 
should  at  same  time  be  rendered  against  plaint- 
iff for  costo.  Pa/mw  v.JWter,  22-115, '64.  (r.R 
8.  '81,  1499.) 

7869.  A  married  woman  is  liable  for  costs 
incurred  in  a  suit  by  her  for  her  separate  prop- 
erU.   Adamt  v.  Watien,  fiO-325,  '75. 

7870.  HoslMnd  not  liable  lt»reo8ts  of  wifB. 

A  filed  before  a  justice  an  affidavit  for  surety  of 
peace  against  B,  who  was  recognized  to  appear 
oefore  C.  P.  C.  In  latter,  on  cause  being  called, 
A  failed 
that 

ment  was  rendered  agaiust 
this  was  wrong.   Bofl«  v.  iiUde,  14-376,  '60. 

7871.  The  estate,  or  heirs  of  deceased  oblige 
or,  in  a  title  bond,  should  be  taxed  with  costs 


necessarily^  incident  to  the  making  of  a  deed  by 
a  commissioner  to  execute  conlractof  decedent; 

but  if  they  be  increased  by  improper  resistance- 
on  part  ol  any  of  necessary  parties  to  the  suit^ 
such  party  may  be  taxed  with  such  increase  of 
costs.    CoHner  v.  Amiat,  13-163,  '59. 

7872.  County.  In  a  cause,  where  only  indi- 
vidual citizens  had  any  interest,  costs  can  not  be 
taxed  against  county.  Jftnueton  T.  Cbm's  Our 
Co.,  56^66,  '77. 

7878*  City.  In  a  prosecution  by  a  city  to  en- 
force an  ordinance  thereof,  on  appeal,  city  is  lia- 
ble for  costs,  when  unsuccessnil  in  appellate 
court.    City  Kokomo  v.  WUla,  84^,  '70. 

7874.  Congressional  townships  are  not  Ua- 

Me  for  costs.  IjJtabitanU,  etc.,  V.  Qark,  1-139, 
'48. 

7875.  Xot  error  to  render  judgment  for  costs' 

against  a  hoslMtnd  to  whom  a  dlToree  has  been 
decreed  npon  his  own  petition.  Hedriek  v.  J/<d- 

rfat,  28-291,  '67. 

7876.  In  ejectment,  if  there  be  verdict  and 
judgment  for  defendant,  judgment  for  coats  must 
oe  entered  against  nominal  plaintiff,  and  not 
against  lessor.  Butjudgmentin  such  case,  against 
lessor,  may  be  amend«t  on  motion.  Doe  v.  Oweny 
2  Blf.  452, '31. 

IX.  Presnmptloa  as  to  SnllBgg. 

7877.  When  evidence  is  not  in  record  it  will 
be  presumed  that  ruling  of  court  was  correct  in 
taxing  costs,  even  against  winning  party.  De- 
horityy.  NeUon,  56-414,  '77.  Cf.  JomtMOBv.  Tht 
Omfn  Chw  Co.,  56-466,  77. 

7878.  Error  in  taxing  costs  of  a  reporter's 
fee  is  not  available  unless  it  is  leservea.  L^kr 
v.ilic*.  44-103,  73. 

7879.  Judgment  carries  costs.  A  obtained 
judgment  against  B  in  a  sum  exceeding  fifty  dol- 
lars, but  B  recovered  a  judgment  against  A  for 
costs.  The  record  shows  no  grounds  for  such 
judgment,  and  to  costs,  it  is  reversed.  Sum  v. 
Gmhavi,  65-10,  '76. 

7880.  The  judgment  for  costs  will  be  pre- 
sumed in  this  court  to  be  correct,  where  records 
show  nothing  to  contrary.  HiU  v.  Kirbyt  7-217^ 
'35  ■  Nichnln  V.  Woodruff,  8  Blf.  493,  '47 ;  Fmier 
V.  Deutchman,  fil-21,  '75;  HoM  v.  B^noldt,  14- 
472,  '60. 

7881.  Sopreme  Court  can  not  review  jud^ 
ment  of  court  below,  as  to  payments  of  certain 
items  of  costs  by  either  party,  when  items  taxed 
are  not  in  a  bill  of  exceptions.  Conner  v.  Win- 
ftw,  10-25, '67. 

7882.  Nor  when  question  is  not  first  raised 
in  court  below.  Bofmn  v.  Bnaid^fwine,  etc,  2Wa- 
pike  Cb.,  89-129, 72. 

X.  Jndfment  Under  Ttttj  OoIIan. 

7888.  If  demand  proved  by  plaintiff,  in  ac- 
tion for  money  demand  on  contract,  commenced 
in  C.  C,  or  C  P.  C,  is  reduced  below  $50  by  any 
other  defense  than  payment,  defendant  is  liable 

for  costs.    BaUs  v.  Kukn,  12-355,  '59. 

7884.  Where,  in  such  case,  plaintiff  recovers 
less  than  $50,  exclusive  of  costs,  no  set-off  or 
counter-claim  being  pleaded  or  proved,  defend- 
ant is  entitled  to  costs.  Broci  v.  i^rier,  5-638, 
'54  ;  CAS.  R.  Co.  v.  Walton,  26-50,  '66 ;  State  v. 
Parker,  88-285,  '70 :  Steeenton  v.  Enmt,  89-216, 
72. 

7886.  If  plaintiff  im  suit  eomraeneed  In  C» 
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C,  make  out,  in  proof,  a  prima  /a«ie  claim  to 
over  fSO,  he  Ib  entitled  to  costs,  thougli,  from 
effect  of  defendant's  evidence,  amount  of  recov- 
ery be  reduced  below  that  sum.  ifam  v.  Oregg, 
1-81,  '48  '.Edmonds  v.  ftwtirw,  8  Blf.  196,  '46. 

78S6>  But  plaiDtiff  can  not  recover  costs  by 
demanding  a  larger  sum  than  $50,  when  real  de- 
mand is  less,  as  ascertained  by  evidence.  Ntbon 
T.  State.  2-249,  '50 ;  Edmondt  v.  Paskiiu,  supra. 

7887.  Suit  upon  andertakin;  in  nature  of 
TCfleTiB  ball  to  retoni  property  In  contro- 
IvnSt  ^  within  any  recognized  exception 
to  rale,  that  if  plaintiff  recover  less  than  $90  he 
must  pay  costs.   Boberta  v.  Jfodarifl,  8-339,  '56. 

78o8*  Where,  in  assumpsit  commenced  in  C. 
C,  one  connt  was  on  a  note  and  another  on  ac- 
count  stated,  for  same  amount,  and  after  judg- 
ment against  defendant  by  default,  plaintiff  en- 
tend  noLprot.  as  to  second  count.  Held;  under 
Btatnte  ot  '4S,  defendant  was  entitled  to  costs. 
Sutaum  Y.  mnd,  8  Blf.  173,  '46. 

7889.  jHdfBieBt  less  than  fifty  dollars.  A 
eomplunt  on  a  contract  showing  a  cause  of  ac- 
tion for  more  than  fifty  dollars  in  circuit  court. 
There  were  answers  of  set-off  and  payments,  and 
a  seneral  verdict  for  plaintiff  of  less  than  fifty 
dollats,  and  it  could  not  be  ascertained  on  which 
iMwer  amount  wasso  reduced.  IftiU;  noerrorin 
allowing  coBts  to  follow  judgment  Satwood  y. 
OaiM,  61-83,  75. 

7890.  Action  in  C.  C.  to  recover  damages. 
Plaintiff  recovered  a  judgment  of  less  than  ffft^ 
dollars.  Held;  defenaant  entitled  to  recover  his 
costs  of  plaintiff.  Ward  v.  Henhberger,  88-76, 71. 

7891.  Under  code  of  '43,  where  damages  laid 
in  action  for  tort,  were  over  $50,  though  judg- 
ment was  for  leen,  plaintiff  was  entitled  to  costs. 
ASv.  ^kpatriek,  4-637,  '53. 

7892.  Anomit  ofjud^meat  In  C.  C.  Court. 
In  actions  in  the  circuit  or  common  pleas  court, 
where  plaintiff  makes  out  a  case  which  entitles 
him  pnma  facie  to  recover  $50,  or  more,  and  re- 
covery is  reduced  below  $50  by  evidence  adduced 
under  a  plea  of  part  perf6rmance  of  contract, 
which  constitutes  ground  of  action,  although  not 
pleaded  in  form  by  way  of  set-off  or  counter- 
claim, plaintiff  is  entitled  to  recover  bis  costs. 
Iforfia  V.  OwAar,  18-99,  '62. 

789S.  Where  recovery  Is  reduced  below 
$&0,  by  set-off  or  other  matters  of  reduction, 
plaintiff  recovers  costs.  Utgrnan  v.  Broan,  8- 
«0,'52;  8  BU.  196,  656. 

7894.  When  the  judgment  is  reduced  below 
$50,  by  proof  of  paTmeaU}  the  defendant  recov- 
m  costs.  Part  perlbmunee  of  a  contract  is 
piymeuL   QtrUsr  v.  Orume,  7-197,  '66;  7-531. 

7895.  Failure  of  consMeratloB  In  part  Is  a 
CODnter-elaim,  and  when  pleaded  and  proven, 
if  it  reduces  jud^ent  to  less  than  $50,  it  does 
not  snthorixe  a  jud^eot  for  costs  against  the 
plaintiff.    Poag  v.  La  Dve,  7-675,  '66. 

7896.  When  judgment  is  reduced  below  $60, 
by  proof  of  payments,  though  made  after  suit 
WM  commenced,  defendant  shall  lecover  costs. 
WaAen    Are,  17-820,  >61. 

7897.  In  trover  commenced  in  the  C.  C» 
when  demand  doea  not  exceed  $50,  ^aintifif, 
though  he  recover,  must  pay  costs.  Tayhr  v. 
fitowd,  7  Blf.  38,  '43. 

78^.  Action  of  debt  commenced  in  C.  C.  Two 
counts:  (1)  for  less  than$50  really  due;  (2)  for 
more,  but  of  which  (the  general  issue  being 
pleaded),  no  proof.  Hdi;  under  statute  of  '38, 
indgment  might  be  rendered  for  plaintiff  for 


sum  claimed  in  first  count,  but  defendant  should 
have  judgment  for  costs.   HuUhxTia  v.  Smiik^  8 

Blf.  122, 'W.   Cf.  8-339  :  5-176,  545. 

7899.  In  such  case  defendant  Is  entitled  to 
costs.    Prodor  v.  BaUey,  6  Blf.  495,  '41. 

XI.  Appeal  ftvB  Justice.  Amendments 
After  Appeal.  Appeal  fkvm  Judgment  for 

Costs. 

7900.  Apneal  from  Justice.  If  plaintiff,  hav- 
ing recovered  before  a  justice,  appeal,  and  fail 
to  increase  judgment  $5,  defendant  is  entitled, 
under  R.  S.  '43,  to  costs.  Carter  v.  Berlahire,  8 
Blf.  193,  '46. 

7901.  So,  if  defendant  appeal  and  reduce 
judgment  against  him  more  than  $5,  he  is  enti- 
tled to  costs.  Hunt  T.  Lewii,  4-174,  '54;  Moody 
V.  Drum,  2-288,  '60;  AUm  v.  HardMy,%  Blf. 
589,  '47 ;  Leww  T.  MaMen,  id.  244,  '46. 

7902.  So,  under  2  R.  S.  '76,  627  (».  R.  8.  '81, 
1505).  AnUiony  v.  FiUhart,  68-569,  '79. 

7908.  Where,  in  assumpsit  before  a  justice, 
defendant  recovered  judcment  for  $9.99,  and  on 
appeal  judgment  was  in  uivorof  plaintiff,  Hdd; 

Jlaintiff  entitled  to  costs.  WaUrhmue  v.  F^ddtf 
-529,  '49. 

7904*  Action  in  replevin,  before  a  justice,  for 
ahtwandpigs.  Justice  rendered  judgment  that 
hog  belonged  to  plaintiff,  and  that  he  retain  the 
same  for  his  own  benefit,  and  that  he  recover  of 
defendant  sum  of  $8  for  pigs,  which  constable 
failed  to  find,  and  $2  damages  for  detention, 
and  costs.  On  appeal,  plaintiff  obtained  judg- 
ment that  hog  was  of  value  of  $6,  and  piga  $4. 
Hetd;  defendant  was  entitled  to  costs — ^judgment 
was  reduced  $6.         t.  ^toteas,  68-439, 78. 

790&.  A,  having  recovered  judgment  against 

B,  in  justice's  court,  entered  a  remiUtiar  of  six 
dollars  of  judgment.   Afterward,  B  appealed  to 

C.  C,  where  verdict  was  returned  against  him, 
and  judgment  rendered  for  amount  remaining 
of  judgment  before  justice,  after  remittitur  was 
entered.  Held;  A  entitled  to  recover  costs  in 
both  courts.   Oark  v.  Milbum,  62-203,  '78. 

7906.  Appearuiee*  In  a  suit  before  a  jus- 
tice, defendant  appeared  and  answered,  setting 
up  a  set-off  larger  than  plaintiff's  claim,  but 
failed  to  appear  at  trial.  Judgment  was  ren- 
dered against  him  as  by  default,  and  he  appealed 
to  C.  C,  where  he  recovered  a  judgment  against 
plaintill*,  for  the  excess  of  set-off  over  his  claim. 
Held;  there  was  such  an  appearance  as  entitled 
defendant  to  costs,  justice  s  judjnnent  being  re- 
duced more  than  five  dollars.  Hall  V.  Beynoldi, 
14-472,  '60.    (e.  R.  S.  '81,  1505.) 

7907.  Where  a  party,  on  appeal  to  C.  C,  or 
C.  P.  C,  from  ajudnnent  of  a  Justice  against 
him,  of  less  than  f  &,  obtains  a  verdict  in  his 
favor,  he  is  entitled  to  costs.  Blade  v.  DaU,  18- 
835, '62. 

7908.  Where  plaintiff,  on  such  appeal,  foils 

to  Increase  tbe  Jud^ent  $5,  or  upward,  he 
must  pay  costs  of  appeal.  AmnioA  T.  ^vworth, 
28-311, '64.  CL«ft-^. 

7909.  Where,  on  appeal  bj[  defendant,  from 
justice's  judgment  of  $6,  in  his  favor,  plaintiff 
recovered  judnnent  lor  $30.  Beid;  plaintiff  en- 
titled to  costs  in  both  courts.  2Wt.  J^,  28- 
391,  '66. 

7910.  Where,  in  a  cause  appealed  from  a 
justice,  after  trial  in  higher  court  a  new  trial  Is 
granted  without  order  as  to  costs,  costs  abide 
event  of  suit.   Bergman  v.  AakM,  48-489,  '74. 
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7911*  C.  C.  may,  on  appeal  from  justice,  make 
sucli  order  as  to  costs  as  may  be  jast  MUUt  v. 
BeaL  26-234,  '66. 

7912.  Where  comptaiot  is  amended  after  such 
appeal,  it  is  competent  to  chai^  party  amend- 
ing with  costs  of  amendment  only,  unless  cause 
IB  delayed  be  reason  therefor.  I.  &  C.  R.  Co.  v. 
Clark,  21-150,  '63. 

7918.  A  party  beaten  before  a  justice  ap- 
pealed to  C.  C,  and  was  there  again  beaten.  It 
was  error  for  latter  court  to  render  judgment 
thateach  party  pay  his  own  costs,  Sean  v.  linuh. 
42-172,  73. 

7914.  Costs  of  an  appeal  from  a  jastice  shall 
not  be  in  favor  of  appellant  if  he  decreases  judg- 
ment five  dollars  when  he  did  not  appear  in  jus- 
tice's court.    Beail  v.  Rowland,  82-368,  '69. 

7916>  Appeal  from  action  of  appraisers  inas- 
Bbasing  the  benefits  at  $200.  In  C.  P.  court  ben- 
efits were  diminished  to  $125.  Heid;  proper  to 
render  judgment  against  appellant  for  all  costs. 
Dearinger  v.  Ridgexay,  84-54,  '70. 

7916.  Judgmentfor$6.86,beforeJ.P., against 
A,  with  costs  $10.60  against  B.  A  was  defend- 
ant and  B  plaintiff.  Costs  were  assessed  against 
B  because  A  had  offered  to  confess  judgment  for 
$7,  which  B  refused  to  accept.  B  appealed  to 
C  C,  where  he  obtained  judgment  tor  $8.86. 
Hetii  B  was  entitled  to  judgment  for  all  eosla. 
WaUaee  t.  Hays,  20-252,  '63. 

7917.  Before  a  J.  P.  A  recovered  a  judgment 
against  B  for  $1.90.  B  appealed  and  recovered 
a  judgment  against  A  for  $1.50.  ffeld;  costs 
should  be  taxed  against  A.  Brinnaman  v.  Orover, 
16-347,  '61.    Cf.  8-127. 

7918.  In  determining  whether,  on  appeal,  a 
juc^ment  of  a  justice  is  reduced  to  five  dollars 
or  not  the  *»m>  recovered  are  the  guide,  without 
regard  to  interest  TSimer  v.  Sitiattm,  18-413, 
•59;  Widup  v.  Gibson,  58-484,  '76. 

7919.  If  defendant  appeared  before  justice, 
and  on  appeal  reduced  judgment  against  him 
more  than  five  dollars,  he  is  entitled  to  recover 
costs  in  C.  C,  whether  title  to  real  estate  came 
in  question  or  not  in  latter  trial.  Brotm  v.  DuJce, 
46^ '74. 

7920.  An  cppeal  will  lie  from  a  jadpment, 
though  informal,  for  costs  before  a  justice.  Tod- 
Aunter  V.  Marshall,  82-96,  '69. 

7921.  Appeal  fVom.  Judgment,  on  a  motion 
to  retax  costs,  may  be  appealed  from,  irrespective 
of  amount,  proceeding  not  originating  before  a 
justice,  ete.   HUl  v.  ^nnm,  68-470,^79. 

7922.  The  rule,  as  to  costs  on  appoal  to  su- 
perior court,  is  same  as  on  appeal  to  circait 
court   Hedriek  v.  Kramer,  48-362,  *73. 

7928.  Additional  paragraphs  may  be  filed, 
alleging  new  matter  on  such  terms  as  to  costs, 
ete.,  as  court  may  order.  Hampton  v.  Warrm, 
61-288,  '75. 

7924.  The  costs  incurred  prior  to  filing  of  a 
material  amendment,  can  not  be  taxed  against 
«ppoBite  party  in  such  cases.  Murray  v.  /V^,  6- 
871,  '65 ;  Maxam  v.  Wood,  4  BIf.  297,  '37. 

7926>  A  justice  rendered  judgment  against 
defendant  and  granted  a  new  trial  on  payment 
of  costs.  The  order  granting  a  new  trial  was 
set  aside,  and  a  new  judgment  rendered  against 
defendant,  who  appealed  to  C.  C.  In  latter 
court,  judgment  was  for  defendant  Hetd;  costs 
so  paia  to  obtain  the  new  trial  can  not  be  again 
taxed  in  cause  or  recovered  by  party  paying 
them,  no  matter  what  may  be  result  of  case. 
Tarps  T.  OnUchfield,  88-58,  '71. 


7926.  Costs,  which  accrue  u^n  appeal  from 
a  preeept,  except  cost  of  making  sal^  should 
be  adjudged  personally  against  losing  par^. 
Cost  01  making  sale  is  to  be  paid  out  of  proceeos 
of  sale  of  property.  Brodihank  v.  City  Jeffermnk- 
viUe,  41-406.72. 

7927.  Duerettonary.  L  brought  action 
against  R,  before  a  justice,  for  $77,  and  obtained 
a  judgment  for  $5  and  his  costs.  L  appealed 
and  obtained  a  judgment  for  same  amount  with 
costs.  Hdd;  under  statute  of  '27,  judgment  in 
C.  C.  for  costs  was  not  erroneous.  Costs  on  ap- 
peal are  taxed,  under  statute  of  '27,  in  such  a 
manner  as  court  thinks  proper.  BaoerU-v. 
vour,  2  BU.  368,  '30. 

XIL  Wliat  are  Taxable 

7928.  SherUr  not  liable  tar  printer's 

for  adrertlsinff,  simply  because  he  hands  ad- 
vertisement to  printer,  in  absence  of  special  con- 
tract. Such  fees  may  be  collected  as  part  of 
costs,  and  court  may  nx  amount  of  expense  sbei^ 
iff  may  thus  incur,  under  1  G.  &  H.  338,  as  tbe 
fee  bill  in  the  code  does  not  fix  such  amoonL 
Gardner  v.  Brown,  22-447,  '64. 

7929.  Costs  of  keeping  property  taken  oa 
attachment.  Where  a  constable  attached  cct^ 
tain  property  and  placed  it  in  keeping  of  A,  and 
taxed  expense  of  keeping  it  with  costs,  ana  col- 
lected amount,  but  failed  to  pay  it  over  to  A,  it 
was  held,  that  A  could  not  have  an  action  on  his 
bond  to  recover  it  The  taxation  of  costs  was 
not  as  to  A.  The  officer  was  personally  liable 
to  A,  his  employee.  "The  costs"  belonged  to 
officer.    Wiiion  v.  Stale,  18-341,  '59. 

XIII.  Mnmber  of  Witnesses  an4  SiuuioBBeB. 

SeeRS.  '81,  488. 

7980.  More  than  three  witnesses  summoned 
to  prove  same  fact,  shall  be  at  exjiiense  of  party 
who  summons  them ;  but  8.  C.  will  not  examine 
general  bill  of  exceptions  and  com  pare  statements 
of  witnesses  to  determine  whether  or  not  they 
testified  to  same  fact  Loumiik,  etc.,  B.  Gb^v. 
DTyden.  89-393,  '72. 

7981.  Number  of  summonses.  Itcannotbe 
held  that  one  summons  only  can  be  issued  for 
witnesses  of  same  party,  to  same  county,  at  any 
terra  of  court.  Id. 

7982.  Sec.  248,  chapter  40,  of  R.  S.  '43,  that 
if  either  party  shall  call  more  than  three  wit- 
nesses to  prove  the  same  identical  fact,  such 
party  shall  pay  costs  occasioned  by  such  addi- 
Uonal  number,  is  general,  and  applies  where 
witnesses  are  called  to  impeach  credibility  of 
other  witneses.    Davia  v.  Melvin,  1-135,  '48. 

7988.  Supreme  court  when  evidence  is  not 
in  record,  will  presume  that  taxation  of  costs 
was  in  accordance  with  number  of  witnesses  nec- 
essary. HuOe  V.  WiUiam,  66-237,  '76;  Fhmter 
V.  Stale,  49-580,  '75 ;  Leyaer  v.  SbUe,  8-490,  '56. 

XIY.  Unnecessary  Parties. 

7984.  When  a  complaint  is  filed  seeking  no 
relief  against  certain  parties,  who  are  joinra  to 
answer  as  to  their  pretended  interest,  they,  to 
obtain  any  relief,  must  file  an  affirmative  answer. 
If  they  file  a  disclaimer  they  save  tbemselTes 
from  costs.  A  general  denial  puts  plaintiff  to 
such  proof  as  would  place  them  in  wrong.  It  ii 
not  error,  when  they  file  only  a  g.  d.  to  sappiesB 
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a  deposition  by  them  offered  proTiDgaffirmatiTe 
matter.  I\mie  r.  L.  E.  di  L.E.  Co..  91-283  'G9. 
CL  49-101. 

79S6.  UuecC8BU7  parties  to  u  appeal 
are  not  liable  for  coBts  incurred  in  making  toem 
|utiea.   feOerT-Autotaa,  49-101, '74.  Cf.Sl- 

7956.  Where  persons  are  improperljr  made 
iefeBdants  to  a  bill,  and  no  decree  is  taken 
against  them,  complainants  should  be  taxed  with 
costs  occasioned  by  their  being  parties.  Engluh 
T.  Bodut,  6-62,  '54. 

XT*  Costs  !■  Supreme  Court  w.  aaA  After 
BereraaL 

7957.  BoHlttltnr.If itappearthatjndgraent 
for  damages  is  excessive,  and  appellee  shall  file 
a  remittitur  of  amount  that  is  in  excess,  supreme 
court  will  affirm  judgment  as  diminisned,  with 
costs  in  court  below,  against  appellant;  costs  of 
appeal  against  appellee.  I\Uey.  Roberts,  5&-277, 
'76;  Oravetu  v.  Duncan,  56-347,  '76. 

7988.  Whena  cause  Prevented  for  an  error 
in  giving  an  instruction,  and  a  new  trial  ordered, 
the  mppellsnt  should  "  recover  costs  in  the  S.  C. 
and  tneconrt  below,tothe  time  of  the  firsterror," 
which  includes  all  the  cost  of  the  trial.  "The 
trial  is  a  unit"  Winion  v.  Conner,  24-107,  '65 ; 
Ornner  v.  Winbm,  10-25 '67  ;  Doyle  v.  KtBer,  12- 
474,  '69.   Cf.  8-396  ;  8  Blf.  640. 

7989.  Docket  fee  of  $4,  provided  for  bj  sec. 
&  of  act  of  March  6,  '69  (R.  8.  '81, 1310),  can 
only  be  taxed  to  losing  party  in  S.  C.;  and 
whether  it  can  be  collected  from  him  or  not, 
winning  party  can  not  be  compelled  to  nay  it. 
L.N.A.iiC.B.  Ot>.  V.  Fhmeia,  65-39.  '78. 

7940.  Costs  on  rerersal  of  Judgment. 
When  judgment  of  C.  C.  is  reversed,  and  pro- 
ceedings up  to  a  certain  point  are  set  aside  at 
costs  of  defendant  in  error,  and  cause  is  re- 
manded, if  the  C.  C.  refuse  to  render  judgment 
for  coats,  seconding  to  mandate,  8. 0.  will  grant  a 
rale  to  show  cause  why  a  mandamus  should  not 
issue.    Jared  v.  HtO,  1  Blf.  155,  '21. 

7941.  Judgment  was  reversed  for  error  in  ad- 
mitting evidence,  and  in  giving  instructions. 
Seid;  proper  to  adjudge  costs  against  appellee 
"  in  the  action  back  to  the  issue,  including  costs 
of  snbpcenas,  and  the  service,  docketing,  making 
□p  the  issues,  entries  to  the  beginning  of  trial, 
although  errors  occurred  after  trial  had  been 
entered  upon,  .^wimonn  v.  Kenlein,  72-81,  '80. 

7942*  Error  m  assessing  too  large  amount  of 
costs,  is  not  available,  if  objection  in  court  below 
did  not  specify  items  and  amounts  deemed  er* 
roneous.  Id. 

XTL  Costs  nieffally  Taxed.  Extortion. 

794S.  Costs,  erroneously  and  illegally  taxed, 
were  paid  by  plaintiff,  voluntarily,  without  any 
compulsion,  or  mistake  of  facts  by  clerk,  or  any 
frmudulent  or  wrongful  intent  to  do  him  a  wrong. 
H£ld;  he  can  not  recover  them  nor  have  them  re- 
taxed.    Thompton  v.  Do^,  72-336,  '80. 

7944.  If  taxed  by  a  mistake  of  clerk,  com- 
plaint to  recover  must  aver  a  demand.  Id. 

7945.  Such  costs  can  not  be  recovered  on  mo- 
tion. Id. 

7946.  Penalties.  For  wrongful  taxation  of 
costs  imposed  by  act  '76,  can  not  be  enforced, 
after  repeal  of  such  act.  Same  was  repealed  by 


act '79,  respecting  fees.        t.  <S9iawion,  68-470, 

'79. 

XTU.  Arallable  Error. 

7947.  Error  in  taxation  of  costs  is  not  avail- 
able in  S.  C,  unless  motion,  reasons,  and  evi- 
dence, are  in  record  by  bill  of  exception.  Smoadey 
v.AiarA,  16-371. '61;  l/rtonv.  Luc%,  17-213, '61; 
StaU  V.  Saxm,  42-484,  '73 ;  Tibavm  v.  Harter,  8^- 
1,  '71 ;  Shanan  v.  B»dgeUy  28-193,  '64.  Cf.  5«- 
466  ;  27-37. 

7948.  Ruling'  as  to  costs  Is  no  gronnd  for 
anew  trial.  Indenoa  v.  0. iT. <£  C.  r.  a>., 48- 
467,  '74. 

7949.  If  defendant,  demurrer  to  one  of  his 

{•leas  being  overruled,  do  not  ask  for  a  judgment 
or  costs  of  issue  in  taw,  he  can  not  assign  for 
error  omission  of  court  to  rendersach  judnnent. 
Biehardatm  T.     JoKpk  Iron  Qt.,  5  Blf.  146>  '39. 

XYUh  Fleadln;. 

7950*  When  costs  due  defendant  from  plaint- 
iff are  pleaded  as  a  set-off,  a  copy  of  judgment 
need  not  be  filed.  Law  v.  Veirling,  4ft-iffi,  '73. 
Cf.  CampbeU  v.  Orom,  89-166,  '72. 

7951.  In  pleading  a  judgment,  it  need  not  be 
averred  that  judgment  or  costs  still  remain  in 
full  force,  and  has  not  been  set  aside,  vacated  or 
reversed.  Lau  v.  Veiding,  mitpra;  OcmpbeU  v. 
OroK,  mpra. 

7952.  Judgment.  Collaterally.  Taxation 
of  costs  can  not  be  inquired  into  collaterally  to 
ascertain  correctness.  Imk  v.  Veirling,  mpra, 

7958.  A  counter-clatu,  in  bar  of  costs  only, 
must  show  that  it  arose  out  of,  or  was  connected 
with,  cause  of  action  in  which  costs  were  made. 
WhUt  V.  MUkr,  47-385, 74. 

XnC.  Change  of  Tenne. 

7954.  Costs,  incurred  in  a  court  to  which  a 
change  of  venue  is  taken,  and  which  have  been 
andited  and  allowed  by  latter  court,  are  to  be 

fiaid  by  a  warrant  issued  by  auditor  of  county 
rom  which  change  was  taken  on  treasurer  of  such 
county,  and  such  auditor  can  not  attack  order 
of  court  makinft  allowance,  especially  when  first 
county  had  notice  of  application  for  allowance. 
Qaaere:  can  county,  after  notice,  move  for  a  cor> 
rection  of  allowance?    CM  v.  StaU,  72-266,  '80. 

7955.  One  falling  to  perfectachange  of  venue 
taken  by  hiro  is  liable  for  all  costs  accrued  up  to 
time  of  failure.  (kmuM.ii^  v.  2*.  W.A  WiB. 
Vo.,  49-149,  '74. 

7956.  Sections  99  and  100  of  B.  S.  '43,  which 
provide  that  county  from  which  a  change  of 
venoe  is  taken  in  criminal  cases  shall  pay  to 
county  to  which  it  is  taken  expenses  of  trial,  are 
continued  in  force  by  criminal  act  of  '52.  Bd. 
Corn's  Lawrence  Go.  v.  Bd.  Corn's  Floyd  Co.,  28- 
538,  '67 ;  Bd.  Corn's  Brown  Co.  v.  Summerfield,  86- 
643, '71.   Cf.  18-141. 

7957.  The  adjudication  of  latter  county  as  to 
costs  is  ^mafaeie  evidence  of  amount  due,  but 
not  of  liability  of  first  county.  Id. 

7958.  Under  act  March  17,  *61  (Acts  '61,  *49), 
a  party  to  whom  change  of  venue  is  granted 
must  perfect  same  within  time  limited,  and  pay 
all  costs  of  change  if  perfected  ;  if  not  perfecteo, 
must  pay  all  costs  up  to  time  when  it  should 
have  been  perfected.  Hweard  v.  Baxhee,  21-221, 
'63. 
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XX.  Beport  of  Arbitrators  and  Befereei. 

Judgment  will  be  rendered  on  report 
as  on  a  verdict.  The  successful  party  is  eotitled 
to  costs.  Beport  need  Dot  say  anything  about 
costs.    BUk  v.  Langadale,  82-218,  '69.> 

7960.  The  arbitrators  should  state  in  their 
award,  costs  of  witnesses  examined  before  them, 
and  amount  due  for  their  own  services.  Jacobs 
T.  MM,  8  Btf.  895,  '34. 

7961.  Arbitrators  should  estimate  and  re- 
tnm  coste  of  arbitration.  Conrad  t.  Johnson,  20- 
421,  '63. 

7962.  If  an  award  be  silent  as  to  costs,  a  judg- 
ment for  them  is  erroneous.  Hamiltou  t.  TTc^ 
7  Blf.  348,  '45. 

XXI.  Opening  H^hways. 

7968.  In  a  proceeding  to  open  a  public  hlgh- 
wav,  board  of  commissioners,  and  no  other  court, 
may  order  costs  ^aid  out  of  county  treasury,  if 
it  be  of  sufficient  importance  to  public.  Of  this 
commissioners  have  final  judgment.  Jamieson 
V.  Sd.  Corn's  Otw  Co.,  66-466,  '77;  Bd.  Corn's 
Gram  Co.  V.  SmaU,  61-818, 78;  Logan  t.  Kiaer, 
26-39^  '65. 

*7964.  The  court,  after  jnt^  had  found  road 
petitioned  for  to  be  of  public  utility,  may  make  an 
optional  order  on  board  of  commissioners  to  pay 
costs  and  damages.  Jamieam  t.  Cbm'a  Cfaas  Co., 
«M66,  '77. 

XXa.  Courts  of  CoucUlatlott. 

7966.  A  record  of  a  court  of  conciliation 

may  be  given  in  evidence  to  court,  after  cause 
has  been  given  to  jury,  upon  a  question  as  to 
costs.    Wzsemanv.  Risinger,  14-461,  '60. 

7966.  Action  by  A  against  6,  in  the  C.  C,  for 
an  assault  and  battery.  A  had  not,  before  com- 
mencement  of  action,  given  notice  to  B  to  ap- 
pear before  court  of  conciliation.  Judgment  for 
A  for  damages,  but  against  him  for  costs.  Held; 
judgment  for  costs  was  wrong;  each  must  pay 
his  own.   NAon  t.  Tunur,  7-36,  '65. 

XXIII.  Criminal  Cases. 

7967.  Prosecution  deftued.  When  a  person 
accused  of  a  crime  before  a  justice,  is  recognized 
to  appear  in  C.  C,  and  is  convicted  in  that 
court,  costs  before  justice  should  not  be  includ- 
ed in  judgment,  as  word  "  prosecution  "  in  sec. 
80  of  acts  respecting  crimes,  etc.,  refers  only  to 
|)roceedings  in  C.  C.   State  t.  Thurstoa,  7  Blf.  148. 

7968.  Costs  follow  Jud^ent.  Defendant 
pleaded  guilty  to  an  indictment  for  selling  spirit- 
uous lifjuors  without  license,  and  court  fined  him 
$2,  saying  nothing  as  to  costs.  Held;  costs  of 
prosecution  should  be  included  in  judgment. 
State  V.  Smith,  6  Blf.  549,  '43. 

7969.  Since  act  of  '55,  jury  can  not  acquit  a 
party  of  costs,  where  they  find  him  guilty.  -Slate 
T.  SuavaiTu,  14-21,  '59. 

7970.  By  statute  of  '65  (Acts  '55,  p.  X13,  sec. 
25),  costs  must  be  taxed  to  defendant,  upon  con- 
viction, in  all  criminal  prosecutions.  Slaie  v. 
Foster,  9-139,  '57. 

7071.  In  a  criminal  case,  in  the  S.  C,  where 
there  is  a  reversal  of  judgment,  leaving  case  for 
further  action  of  court  below,  defendant  mast 
pay  coats  he  has  made  in  S.  C. ;  but,  if  upon  such 


rerenal^  nothing  is  left  for  court  bdov  except 
to  dismiss,  defendant  is  not  so  liable.  9mHk  v. 

Staie,  6-641  '54. 

7972.  Where,  in  a  criminal  case,  dcfiuidaat 
is  acquitted  or  dlschai^ed  npon  nolle  prose- 
qui, county  officers  can  not  recover  costs  against 
state  or  county;  and  where  defendant  Iscoa* 
rlcted,  they  can  recover  onlv  of  defendant.  Bd. 
Corn's  Miami  Co.  v.  Blake,  2l'-32,  '63. 

7978.  Error  to  commit  defendant  Ull  costs 
were  paid  or  replevied  In  a  criminal  proeecutim. 
-SbAn  V.  Staie,  18-389,  '62;  Carriek  v.  State,  id. 
409, '62;  16-516;  18-444;  17-416.  OTermkl 
by  McCoot  V.  State,  28-127;  id.  132;  45-25. 

7974.  Costs  incurred  In  criminal  proceed- 
ing, the  venue  of  which  had  been  changed,  must 
be  borne  by  the  county  in  which  prosecution  be- 
gun, under  sec.  172,  p.  383,  2  R.  S.'52,  which 
continued  in  force,  act  "^IS,  p.  1002,  RS. '43. 
tertoa  v.  Bd.  Corn's  Damess  Co.,  18-141,  '62.  CL 
86-543;  28-638;  21-221. 

7975.  Pauper.  Costs  of  transcript.  Clerk, 
on  conviction  of  defendant,  when  he  appeals,  is 
required  by  law  to  make  out  and  deliver  to  him 
a  transcript  of  proceedings,  etc,  without  previ- 
ous payment  of  fees.  v.  WaHaee,  41-449^ 
'72.    (t..  E.  S. '81, 1885.) 

7976.  The  clerk  takes  on  himself  duties  of  a 
public  officer  with  its  burdens^  and  section  21, 
article  1,  of  constitution,  touching  services  with- 
out compensation,  does  not  apply.  Id, 

7977.  Sections  15  and  Itf  of  civil  code,  with 
reference  to  prosecution  and  defense  of  actions 
by  poor  persons,  have  no  application  to  defense 
oi  criminal  prosecutions.  CL  Falkenbwr^  v. 
Jones,  5-296.  ^54.    (».  R.  S.  '81,  260-1.) 

7978.  Jointly  indicted.  A  and  B  having 
l)een  jointly  indicted,  A  appeared  without  pro- 
cess, and  entered  into  a  recc^isance,  and  cause 
was  continued.  Witnesses  were  subpoenaed  for 
the  first  day  of  next  term,  at  which  time  A  appeal^ 
ed,  and  B  also,  without  any  service  of  process, 
and  they  informed  court  they  would  be  ready 
for  trial  on  next  day.  On  fifth  day  they  appear- 
ed and  elected  to  be  tried  separately,  A  first.  On 
ei^th  day  A  was  acquitted ;  and  on  ninth  B  was 
tried  and  convicted.  £<!^ff/ Bought  to havebeen 
taxed  with  fees  of  witnesses  from  the  first  day  of 
term.   Slate  v.  Barlleft,  7-665,  '56. 

7979.  A  and  B  were  prosecuted  for  nuisance. 
A  plead  guilty.  B  went  to  trial,  on  plea  of  not 
guilty,  and  was  convicted.  The  court  taxed  the 
costs  to  A,  up  to  severance.  Held;  no  error;  had 
there  been  no  severance,  conviction  of  both 
would  carrv  all  costs,  to  be  collected  of  either. 
Woodruffv.  State,  8-521,  '66. 

7980.  Statute  of  '55,  did  not  require  costs  of 
defcndantV  witnesses  to  be  taxed  against  state, 
when  defendant  was  acquitted.  Isi-ael  v.  Stale,  8- 
467,  TiCy. 

7981.  Though  several  cases  be  tried  to- 

Jrether  against  same  defendant,  separate  jury 
ee,  docket  fee,  and  witness  fee,  will  be  taxed 
against  him  on  each  indictment.  I^mbf.  State, 

4-647,  '53. 

7982.  By  R.  S.  '52,  only  one  docket  fee  can 
be  taxed  in  any  case,  whatever  number  of  de- 
fendants.   Sunday  v.  .Slate,  6-398,  '65. 

7983.  But  under  acts  *71,  p.  26,  sec  5,  a  sepa- 
rate docket  fee  may  be  charged  against  each  de- 
fendant who  pleads  guiltv,  or  who,  on  plea  of 
not  guiltv,  is  convicted,  ^ate  v.  Kinneman,  89- 
36, '72.  (v.  R.  S.  '81,  5866.) 

7984.  If  the  jarj  find  a  defnidaut  in  an  in- 
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dictment  gaiUy  and  assess  fine,  but  acquit  him 
as  to  eoa&,  no  judnaents  for  costs  can  be  ren- 
dered waiiut  him.  Suue  v.  SaekUs,  2  Blf.  240,  '29. 

798£  The  costB  of  witnesses,  subpoenaea  hj 
state,  bnt  not  examined  at  trial,  shall  be  taxed 
«Dd  collected  from  person  convicted.  SehStM  v. 
Sbu,  M-173,  77. 

XXIT.  Cost  Bend. 

7986.  Cost  bond.  Salt  on.  Declaration  on  a 
bond  for  security  for  costs,  stating  that  plaintiff 
mes  for  himself  and  others,  officers  of  court,  is 
bad.  Any  person  interested  may  sue  for  him- 
sdfon  bono,  and  obtain  a  judgment  for  pen- 
alty; and,  afterward,  any  other  person  inter- 
«8tcdmay,upon  that  judgment,  haveaact. /a.  No 
one  has  a  right  to  sue  for  himself  ami  oUiert,  offi- 
■ttrs,  etc  It  is  not  sufficient,  in  action  on  such  a 
bond,  to  state  that  defendant  has  not  paid  the 
-costs,  withoat  setting  out  amount  of  costs  incur- 
md.  OSdeweav.  J^Gaugkeg,  2  BU.mj 'SO. 


COirNXBR-CI^AIH. 

79S7.  Cktunter-claim,  under  section  59,  stands 
on  same  footing  as  a  cross-bill  in  chancery.  It 
<aa  not  embrace  matter  foreign  to  complaint. 
DemtkiU  t.  SmiiL  09-463,  '80.  (v.  B.  a  '81,  350.) 

7988*  In  circuit  coart,  in  an  action  for  par- 
tition, which  is  a  civil  action,  a  counterclaim 
«onId  not  be  filed  seeking  to  sell  the  lands  to 

fay  the  debts  of  decedent,  showing  cause,  etc. 
L  caused  a  conflict  of  jurisdictions.   The  latter 
pertained  to  probate  matters.  Id. 

7989.  Counter-claim,  under  new  practice,  is 
j'ame  as  recoupment  under  the  old.  iSIajAaac  v. 
Jona,  9-470,  ^57. 

7990.  Under  code,  defendant  may  set  up,  by 
way  of  counter-claim,  fraud  or  breach  of  war- 
ranty, and  not  only  defeat  action,  but  recover 
against  plaintiff  any  damages  greater  than  plain- 
t's claim.    Love  v.  Oldham,  22-61,  '64. 

7991.  Vhat  Is.  In  suit  on  a  note,  by  payee 
against  maker,  defendant  alleged,  by  way  of 
eoanter-claim,  that  note  was  given  for  difference 
between  a  sewing-mactiine  of  certain  value, 
wUch  he  had  traded  to  plaintiff,  and  one  re- 
■cdved  in  exchange ;  that  at  time  of  trade  and 
execution  of  not^  plaintiff  had  agreed  to  put 
lattw  machine  in  ninning  order,  or  to  give  de- 
fendant another  in  its  place:  that  such  machine 
wts  of  no  value,  and  that  plaintiff,  although  so 
notified  by  defendant,  and  requested  to  repair 
flame  or  deliver  a  perfect  one,  had  failed  and  re- 
fused to  do  eitlier.  Held;  on  motion  in  arrest; 
counter-claim  sufficient  Howe  Maehine  Co.  v. 
Beber,  66-498,  '79. 

7992.  Right  to  trial.  Action  brought  to  set 
aside  certain  conveyances  of  land,  and  for  pos- 
session of  land.  Defendants  filed  what  they 
called  cross-complaints,  claiming  same  and  other 
lands,  and  praying  that  title  to  said  lands  be  qu  i- 
eted  in  them,  etc.  Plaintiffs,  after  a  trial  and 
disagreement  of  jury,  dismiiised  their  original 
OHniriaiot  and  insisted  upon  a  trial  of  case  upon 
cnw-complaint,  and  issues  formed  under  it. 
Defendants  objected.  Court  sustained  objection 
and  dismissed  cross-complaint  over  objection  of 
plaintiffs.  Held;  error.  The  so-called  cross- 
complaint  was,  in  fact,  under  statute,  a  counter* 
«l8im.  A  dismissal  of  complaint  does  not  carr}' 
with  it  a  dismissal  of  counterclaim.  The  par^ 
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ties  have  a  right  to  a  trial  of  issues  formed  under 
counter-claim.    Tofcorv.  Mackkee,  58-290,  '77. 

7993.  Complaint,  to  enforce  specific  perform- 
ance, alleged  that  plaintiff  had  conveyed  certain 
lands  to  defendant,  in  consideration  of  indorse- 
ment by  latter  of  certain  notes,  and  that  de- 
fendant had,  at  same  time,  executed  to  plaintiff 
a  defeasance  to  re-convey,  if  saved  harmless  from 
liability  as  such  indorser;  that  upon  full  account- 
ing, nothing  was  due  defendant  by  reason  of  in- 
dorsements; that  plaintiff  notified  defendant  of 
his  release  therefrom,  and  demanded  re-convey- 
ance, which  was  refused.  Answer:  that  prior  to 
such  conveyance,  plaintiff  had  given  his  note  to 
defendant,  securing  it  by  mortgage  on  said 
lands,  and  that  after  execution  of  conveyance 
and  defeasance,  plaintiff  had  become  Indebted 
to  defendant  in  other  sums;  that  on  full  settle- 
ment, it  was  agreed  that  defendant  should  re- 
lease plaintiff  from  such  mortgage  and  all  other 
demands ;  that  plaintiff  should  surrender  to  de- 
fendant said  feasance  for  cancellation,  and  that 
latter  should  hold  such  lands  absolutely,  in  fee 
simple,  dischai^ed  of  all  conditions  imposed  by 
said  feasance,  which  agreement  was  performed. 
Praver,  that  defendant  be  decreed  owner  of 
lan^s,  freed  from  equity  of  redemption.  Held; 
on  demurrer,  answer  sufficient  as  a  counter- 
claim, and  having  been  treated  as  a  counter- 
claim by  parties,  should  he  so  r^arded.  Wihtm 
V.  Qirpenter,  62-495,  '78. 

7994.  An  alleged  cross-complaint  to  foreclose 
a  mortgage  on  real  estate,  sought  to  be  parti- 
tioned, filed  by  defendant  therein,  is  properly  a 
eountei>clalii.         y.  Brymt,  99^^,  *7B. 

7995.  Aeonnter-cUimbilHU'of  eostBonl7, 
must  show  that  it  arose  out  of,  or  was  connected 
with,  cause  of  action  in  which  the  costs  wen 
made.    WhUev.  Miiler,  47^, '7'i. 

7990.  Tort.  Contract.  A  counter-claim 
founded  on  contract,  can  not  be  pleaded  to  a 
complaint  founded  on  tort.  Hess  v.  Youngs  69- 
379,^77;  Staybaek  v.  Jones,  9-470,  '57. 

7997.  Matters  in  tort  can  not  be  pleaded  as 
a  counter-claim  to  matters  in  tort,  or  on  contract. 
Coiater  V.  WisUon,  7-523,  '56;  Loveioy  v.  JIofrtMon, 
^99,  '56;  Shelly  v.  Vanandoll,  28-543,  '64. 

7998.  It  is  more  Uian  a  reconpmeat.  It 
embraces  also  eross-blll  in  equity.  Woodruj^  v. 
Gamer,  27-4, '66. 

7999.  A  counter-claim  must  arise  out  of^  or 
have  some  connection  with,  original  transaction, 
and  claim  affirmative  relief.  Looejoy  v.  Bobimoii, 
8-399,  '56;  OampbeU  v.  BouU,  42-410,  '73;  Hm- 
kle  V.  Maroerum,  50-240,  '75. 

8000.  QttcBre;  whether  a  counter-claim  can 
arise  in  any  case  unconnected  with  contract  Loi»- 
joy  V.  Roblrmn,  »-399,  '56. 

8001.  Bailment.  Action  by  owner  of  a  horse 
against  bailee,  a  livery  man,  employed  to  feed 
and  care  for  horse,  for  damage  to  horse  arising 
out  of  carelessness  of  defendant.  Answer  by  way 
of  counter-claim  setting  up  an  indebtedness  ow- 
ing by  plaintiff  to  defendant  for  keeping  and 
taking  care  of  horse.  Demurrer  to  counter-claim 
for  reason  that  matter  of  contract  can  not  be  set 
up  in  defense  to  matterintort.  Jfeftf/demurrer 
should  be  overruled.  Gnfta  v.  Moore,  52-295,  '75. 

8003.  What  most  atlege.  Where  defendant 
in  action  on  a  written  contract,  set  up  by  way  of 
counter-claim,  non-performance  by  plaintiff, 
whereby  defendant  was  injured,  etc.,  butdidnot 
aver  the  facts  constituting  the  breach.   jEfeU  •* 
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counterKslaim  insufficient.  Branham  v.  Johtaoji, 
62-269,  78. 

8008*  Counter-claim,  being  in  nature  of  a 
complahit,  most  allege  facts  sufficient  to  entitle 
defendant  to  recover  against  plaintiff.  Id. 

8004>  An  answer  filed  to  an  information,  in 
nature  of  ti  counter-claim  or  counter-infonua' 
tion,  alleging  defendant's  ri^ht  to  such  offioe, 
must  aver  facts  aa  to  his  election  and  eligibility. 
i&mwWs  v.  Staie,  01-392,  78. 

9005*  In  action  for  partition  bv  several  chil- 
dreu  of  intestate,  against  rest,  defendants  being 
charged  with  advancements  in  full  of  their  in- 
terests, filed  what  they  called  supplemental  par- 
agraph of  answer,  alleging  death  of  one  co- 
pTaintifi)  without  issue,  since  beginning  of  ac- 
tion, and  asked  that  such  fact  be  considered 
in  making  partition.  Held;  not  an  answer,  but 
sufficient  as  a  counter-claim.  Harness  v.  Har- 
ness, €8-1,  78. 

8000.  Wboleeomplaint.  An  answer,  setting 
up,  by  way  of  counterclaim,  matter  as  a  bar  to 
whole  caitse  of  action,  which  is  sufficient  onIj[ 
to  bar  a  part  of  it,  is  bad.  JfeQtn<te  T.  Cbry,  22- 
170,  '64. 

8007*  Where  holder  of  a  note  past  due, 
agrees,  for  new  and  valuable  consideration,  to 
forbear  suit  for  a  reasonable  time,  breach  of 
SDch  agreement  is  not  availEble  by  way  of 
connter-clalm  in  suit  on  the  note.  Newkirk  v. 
JfeUd,  19-194,  '62.  CL  Loonu  T.  Donomn,  17~ 
198,  '61 ;  89-556. 

8008.  Wboleeomplaint.  Exhibit.  "Answer, 
by  way  of  counter-claim,  as  to  matters  and 
things  set  forth  in  third  paragraph  of  plaintiff's 
complaint,  and  set-oif  as  to  residue  thereof,"  is 
a  counter-claim,  and  not  objectionable  on  ground 
that  it  fails  to  answer  whole  complaint.  It  is 
expressly  confined  to  third  paragraph  of  com- 
plaint  SidenerY.  Davis,  69-336,^79. 

8009.  It  maybe  founded  on  same  contract  as 
complaint,  and  refer  to  it  as  "  a  copy  of  which 
is  filed  with  the  complaint,"  without  making  an 
additional  exhibit  oi  it.  Id. 

8010.  Exhibit.  Though  plaintiff  files  an  ex- 
hibit of  contract  on  which  his  action  is  based, 
defendant  setting  npa  counter-claim  upon  same 
contract  must  also  file  an  exhibit  of  it.  Caitw- 
beU  V.  Smut,  42-410,  73.  CL  Sideiier  v.  Damt, 
mipra. 

8011.  A  counter-claim  should  be  good  by  it- 
self without  aid  from  other  pleadings,  id 

8012.  Demurrer  thereto,  for  reason  that  It 
does  not  state  facts  enongh  for  a  counter-claim, 
"is  unknown  and  raises  no  question."  Id. 

8018.  Waiver.  An  objection  to  a  counter- 
claim, that  it  does  not  state  facts  sufficient  to 
oonstitute  a  cause  of  action,  is  not  waived  by  a 
failure  to  demur.  Id. 

8014.  Counter-claim  can  not  serve  also  as  an 
answer.  Hftdleif  v.  Praiher,  64-137,  '78;  DovihiU 
v.  Smith,  69^3,  '80;  Schxe  v.  McQuUkm,  59- 
269,77;  Tot.  Atjr.  Works  v.  IKori,  70-253, '80. 

8015.  A  pleading  can  not  be  both  an  answer 
and  a  counter-claim.  Qabe  v.  McGinnis,  65-372, 
76;  Hinlde  v.  Margerum,  50-240,  75;  Hadley  v. 
BnUher,  04-137,  78;  DmUiatt  v.  SmUk,  69-463, 
'80. 

8016.  A  pleading,  by  alleging  facts,  without 
making  direct  averment,  may  set  forth  a'proper 
counter-claim  and  obtain  proper  relief.  Qilpia 
V.  Wihoa,  68-443,  '76. 

8017.  In  an  action  to  foreclose  a  mortage, 
executed  in  form  of  an  absolute  deed,  an  answer, 


by  defendant,  that  he  had  overpaid  indebtedness 
set  fortli  in  complaint,  in  the  sum  of  $2,000,  for 
which  he  prayed  judgment,  and  a  cancellation' 
and  satisfaction  of  mortgaffe^wassnfficient.  Gm- 
ateay  v.  Carpenter,  58-477,^77. 

8018.  Practice.  When  a  counter-claim  has 
been  filed  by  defendant  in  an  action  to  forecloee 
a  mor^;age,  dismissal  of  original  action  will  not 
take  out  counter-claim.  Defendants  may  go  on 
with  trial  of  their  counter-claim,  and  if  success- 
ful, may  Have  mortgage  declared  satisfied,  which 
would  bar  another  action  on  mortgage.  Vrnt- 
wau  V.  Oifwnfer,  58-477,  77. 

8010.  Partaen.  Fraud.  AconnterHdaim, 
in  an  action  by  one  partner  against  another,  al- 
leging clearly  and  explicitly,  duties  assumed  \tr 

filaintiff,  under  contract  of  partnership,  and  al- 
eging  his  fraudulent  violations  of  such  duties 
to  defendant's  damage,  is  sufficient  to  constitute- 
a  good  counterclaim.  Morrison  v.  Knaaer,  58- 
38,  '77. 

8020.  Action  by  A,  on  note,  against  B. 

bv  a  counter-claim,  alleged  tliat  note  was  given 
for  a  balance  that  appeared  to  be  due  to  A,  and 
that  A  then  agreed  that  if  B  would  execute  not» 
for  said  balance,  he  would  make  out  a  copy  <rf 
accounts  between  them,  and,  if  balance  was 
wrong,  it  would  be  corrected,  and  he  would  cor- 
rect amount  of  note;  that  said  balance  was 
wrong ;  that  A  had  wholly  failed  to  keep  said 
agreement  in  any  particular.  Thore  was  no  vm- 
ment  that  note  was  executed  on  faith  of  said 
agreement.  Held;  counter-claim  bad.  Ooiev. 
McGinnis,  65-372,  '76. 

8021.  Mutuality.  Action  by  assignee  on  a 
note.  Answer  of  maker  by  way  of  set-off  or 
counter-claim  against  payee.  Held;  assi^ee 
may  reply  setting  up  a  claim  of  payee  againsi 
maker,  thereby  showing  that  there  is,  in  factum* 
defence  to  note.    Dodge  v.  Dunham,  41-186,  7^ 

8022.  Action  by  assignee  of  a  note.  An  an- 
swer, by  maker,  setting  up  a  connter«Iaiai> 
against  payee  is  bad  on  demurrer,  unless  asEdgnee- 
is  shown  to  have  had  knowledge  of  his  equity. 
Gabe  V.  MeGinnis,  55-372,  '76. 

8038.  In  an  action  by  a  payee  of  a  draft 
against  acceptor,  defendant  can  not  set  up  a 
counter-claim  in  favor  of  drawer  for  a  breach  of 
warrantv  in  article  sold,  for  which  draft  w«- 
made ;  though  he  be  an  accommodation  acceptor. 
Marsh  V.  Low,  55-271,  '76. 

8024.  SherllTs  sale.  Action  to  quiet  title^ 
and  enforce  a  sale.  Counter-claim,  all^ingfacta 
of  ownership  in  defendant's;  ill^ality  of  sher- 
iff's  sale  (under  which  plaintiff  claimed)  in  vari- 
ous particulars;  that  sheriff's  sale  was  void  by 
statute  of  frauds,  because  no  memorandum  was- 
made  at  slieriff 's  sale,  etc.,  and  praying  that  her 
title  be  quieted.  Held;  counter-claim  good  on 
demurrer.  Goeaard  v.  Fei'giuion,  54-519,  '76.  Cf. 
Woodr^v.  Gamer,  27-4,  %6. 

802o.  Quieting  title  to  laud.  Complaint  to 
set  aside  a  conveyance  for  fraud.  Defendant 
may,  by  way  of  "cross-complaint,"  answer  and 
plead  a  counter-claim,  showing  title  to  property 
t>y  same  deed  of  conveyance,  sought  to  be  set 
aside;  facts  of  his  purchase  ;  cloud  on  his  title- 
by  reason  of  plaintiff's  claim,  and  pray  a  decrer 

Juieting  lits  title  and  for  possession.  Grimes  t. 
iuzan,  82-361,  '69. 

8026.  In  an  action  to  recover  lands  purchased 
at  a  sheriff's  sale,  defendant,  by  a  counter-claim*, 
can  have  sale  set  aside.  Gibm  v.  WUson,  58- 
443, '76. 


Digitized  by 


Google 


COUNTER-CLAIM. 


877 


8027.  Complaint  to  quiet  title  to  three  tracts. 
Defendant  filra  pleading,  eetting  up  a  tax-lien 
against  undividea  three-fourths  of  three  parcels 
of  land,  which  were  not  alleged  tobeeameland, 
or  any  part  thereof,  described  in  oomptaint. 
BiUs  deXendant's  pleading  not  a  coanterHjlaim, 
u  it  did  not  contain  matter  arising  out  of,  or 
connected  with,  plaintiff's  cause  of  action,  or 
would  not  tend  to  reduce  plaintiff's  claim  or  de- 
mand.   Thompson  v.  TooA«y,  71-296,  '80. 

8028.  Agent  obejin^  Instrnetlons.  Action 
bj  a  factor  against  his  principal,  to  recover 
money  advanced  on  leather  consigned  to  him. 
Anewe^by  a  wa;^  of  counter-claim,  alleged  that 
plaintiff  was  acting  as  factor  of  defendant  and 
M  socfa  had  in  his  posseteion  a  large  quantity  of 
defendant's  leather ;  that  plaintiff  was  instructed 
not  to  sell  for  less  than  thirty  cents  per  pound 
over  and  above  all  costs  and  charges,  but,  that 
in  violation  of  sucli  instructions,  he  sold  for 
thirty  cents  per  pound,  subject  to  all  coats  and 
charges,  which  was  to  damage  of  defendant,  etc., 
asking  judgment,  etc.  Hm.;  answer  was  good. 
Mwm^  T.  Mvaer,  84-^73,  70. 

80S9.  AetloB  br  A,  as  admfaibtaitor  of  es- 
tate of  B,  against  C,  as  administrator  de  ton  tort 
of  said  estate,  chai^ng  that  C  wrongfully  inter- 
meddled, and,  taking  possession,  converted  a 
large  part  of  estate,  moneys,  etc.,  to  his  own  use, 
to  damage  of  said  estate.  C  filed  a  cross-com- 
plaint, alle^ng  that  B  had  made  a  contract  with 
C,  whereby  C  undertook  to  maintain  him  during 
his  life,  and  mj  his  funeral  expenses  and  all 
just  debts,  and  m  consideration  therefor,  C  was 
to  receive  whole  estate  of  B;  that  B,  in  his  life- 
time, had  transferred  to  Call  his  property  ;  that 
C  bad  fully  performed  his  part  of  contract ;  that 
ft  part  of  said  estate  consisted  of  notes  against 
A;  that  said  notes  were  now  due  and  wrongfully 
and  unlawfully  detained  by  A,  and  prayed  re- 
lief. HelA;  though  cross-complaint  named  A 
only  as  an  individual,  it  evidently  charged  A 
m  nis  tmst  capacity,  and  if  proved  true,  it  en- 
titled C  to  a  jndgment  and  order  for  return  of 
notes,  but  to  no  personal  judgment,  either  for 
amount  or  value  of  notes.  Fenter  v.  Oroute,  7S- 
64,  '80. 

8080.  Ar1>ttratIon  and  award.  To  an  ac- 
tion for  work  and  labor  performed,  an  answer, 

way  of  a  countei^claim  for  failing  and  refus- 
to  abide  by  award  of  arbitrators,  is  bad. 
MeMahan  v.  i^mnmg,  51-187,  '76. 

80S1.  Breach  of  contract.  In  action  by  payee 
sgainst  makers,  a  principal  and  surety  upon 
Dote  as  part  consideration  of  lease  of  real'  extate, 
made  by  payee  to  principal  by  writing,  silent  as 
to  character  and  condition  of  real  estate,  prin- 
cipal answered  by  counter-claim  setting  out 
lease,  all^n^  suretyship,  and   averring  that 

Ejree,  in  making  lease,  had  falsely  and  fraudu- 
itly  represented  to  principal  that  estate  was  so 
drained  as  to  be  equally  fit  for  farming  in  wet 
ord^  season;  that  he  had  no  means  oi  finding 
out  if  this  were  true,  and,  relying  upon  them, 
accepted  lease  and  executed  note,  and  that  such 
representations  were  false ;  that  the  land  was  not 
underdrained  and  suitable  for  farming,  and  that 
during  wet  seasons,  for  lack  of  drainage  and  on 
acconnt  of  its  unfitness  for  tillage,  his  crops  had 
fuled,  to  his  damage,  etc.  Held;  sufficient  as  a 
counter-claim.   Morris  v.  Utarp,  85-47,  '78. 

8032.  To  recorer  real  estate.  Belief  by  a 
specific  performance  of  a  contract,  with  knowl- 


edge of  plaintiff,  between  plaintiffs,  granter  and" 
defendant,  for  conveyance  to  defendant  of  land 
in  controversy,  can  not  be  proven  or  sought  un- 
der general  denial,  but  can  under  a  counter^ 
claim.   £mUi/  v.  Harding,  58-102,  '76. 

8088.  Corenant  to  repair.  A  lessee  can 
counterclaim  his  damages,  arising  during  the 
term  for  which  rent  is  claimed,  from  breach  of  a 
covenant  by  a  landlord  to  keep  demised  prem- 
ises in  repair.    Block  v.  Ehner,  54-544,  '76. 

8084.  Breach  of  contract.  An  answer,  as  a 
counter-claim,  alleging  that  note  was  given  in- 
payment for  certain  machinery,  which  plaintiffs, 
by  agreement,  manufactured  for  defendants,  to- 
be  used  in  a  saw-mill ;  that  boiler  in  same  sold 
was  worthless,  in  consequence  of  defects  in  ma- 
terials and  workmanship ;  that  soon  after  it  was 
set  up,  owing  wholly  to  said  defects,  it  burst,  by 
which  it  was  destroyed ;  and  damaged  defend- 
ants by  injury  to  milt,  etc. ;  that  price  paid  was- 
a  fair  price  for  a  good  article  for  that  purpose; 
that  defendants' had  no  knowledge  of  delects;' 
that  value  of  other  machinery  was  less,  after 
bursting,  than  sum  already  paid.  Praying  that 
damages  be  allowed  was  good.  Page  v.  Ford. 
12-46, '59. 

8035.  In  an  action  on  a  note  for  $355,  an  an- 
swer, admitting  execution  of  note,  alleging- 
that  it  was  given  in  part  payment  for  a  saw- 
mill, warranted  to  be  sound  and  perfect,  and 
claiming  a  failure  of  consideration  on  account 
of  a  latent  defect  in  pulley  tightenersof  value  of 
$15,  causing  them  to  breaK,  and,  by  breaking,  to 
destroy  and  injure  other  parts  of  machinery  to 
value  of  $385;  but  not  showing  that  pnlley- 
tighteners  constitnted  a  part  of  mill  purchased, 
nor  that  they  broke  without  the  fault  of  defend- 
ant, is  bad.  It,  in  fact,  is  a  connter-claim.  Lane 
V.  Whitehouse,  46-389,  '74. 

8086.  Answer,  by  way  of  counter-claim,  that 
note  and  mortgage  sued  on  were  given  in  con- 
sideration of  a  carding  machine  and  a  woolen 
factory,  and  for  no  other  consideration;  that 
plaintiff  warranted  the  machinery  to  be  sound, 
in  good  running  condition  and  free  from  rast, 
whereas  it  was  not  in  good  running  condition 
and  free  from  rust,  but  out  of  gear,  many  of  the 
cogs  being  broken,  and  many  of  the  rollers 
being  BO  badly  eaten  with  rust  that  they  were 
worthless:  whereby,  etc.  Held;  a  good  counter- 
claim.   Hoffa  T.  Hcffmm,  88-172,  '70. 

8087.  Dismissal  of  complaint,  on  plaintiff's 
motion,  does  not  carrr  with  it  a  counter-claim. 
Egolf  V.  Bryant,  68-365,  '78;  Zfa&or  t.  Maekkee, 
6 8-290  '77 

808.8.  Dismissal  hj  plaintiff.  A  dismissal^ 
by  plaintiff,  of  his  petition  for  partition  of  land,, 
carries  with  it  cross-jpetition,  and  puts  an  end  to 
action.  But  not  so  with  set-off,  or  counter-claim, 
or  in  divorce  or  attachment  proceedings,  ifob- 
ner  v.  Hohner,  48-161,  '74. 

8089.  Proof  of,  and  relief,  arising  from  a- 
counter-claim,  can  not  be  had  under  a  gronend 
denial.    Oitpin  v.  WUsm,  68"443,  '76. 

8040.  Open  and  close.  In  an  action  to  quiet 
title,  where  defendant  filed  only  a  counter-claim, 
to  which  plaintiff  filed  simply  a  denial.  Held; 
defendant  entitled  to  open  and  close.  Sehee  v. 
MeQuiUm,  59-269,  '77. 

8041.  Damages.  Where  a  connter^laim  i» 
pleaded,  jury  may  find  for  the  defendant  any  ex- 
cess over  amount  proven  bv  plaintiff.  Qordony* 
Georgct  l»-408,'59. 


Digitized  by 


378  COUNTERFEITING;  COUNTERFEIT  MONEY. 


COITNXBKPEITINGt  COVN- 
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8(M2.  U.S. Coin.  Congtttntlonal  Uw.  The 

state  has  power  to  punish  for  counterfeiting  coin, 
and  for  onenses  against  currency.  Such  power 
in  not  granted  exclusively  to,  or  exercised  ex- 
clusively by,  United  States.  .Smoddy  v.  Howard, 
fil-411,"'-6;  .State  y.  Maori:,  e-43«,  '55. 

8048.  The  state  courts  have  jurisdiction  of 
such  offenses.  Snoddy  v.  Hou-ui-d,  Id;  State  v. 
Moore.  Id;  t'Aew  v.  Slate,  1  Blf.  1J)8,  '22. 

8044.  An  indletment  chai^ied  that  the  de- 
fendant "bad  in  his  nossession  100  false,  forged 
and  counterfeit  So  bills,  purjurting  to  be  genu- 
ine five  dollar  bank  bills  on  the  Kortliwestem 
Bank  of  Vii^inia,  payable  to  bearer  on  demand 
at  Jefferson  ville,  and  signed  by  D.  Lamb,  cashier, 
and  J.  C.  Campbell,  president,  of  which  false, 
forged,  and  countert'eit  bills,  the  following  is  a 
substantial  copy  of  one:"  (Here  followed  a 
•copy.)  Held  ;  by  Perking  J.,  good  under  statute ; 
but  a  minority  of  court  held  it  to  be  too  nn- 
«ertain.   Jonas  V.  Slaie,  1 1-357,  '68. 

8045.  Indictment  for  uttering  counterfeited 
instruments  must  profess  to  set  out  an  exact 
-copy  of  counterfeit,  not  the  effect,  purport  or 
substance  merely.  .Stoie  v.  Alkintyp  Blf.  458,  '40 ; 
So(e  V.  Gook,  62-674,  '76.  Cf.  Birter  v.  SlaU, 
1&-433. 

8046*  Bat  it  is  not  necessary  to  set  out  orna- 
mental devices,  in  describing  a  counterfeit  bank 
note,  but  only  those  Pftrts  which,  if  genuine, 
would  make  note  valid.   Haaaton  v.  Slate,  8- 

336,  '56. 

8047.  And  where  it  allied  that  such  notes 
are  in  defendant's  possession,  sufficient  excuse 
is  shown  for  want  of  particular  description.  Ami' 
tj^v^SSaie,  18-441, '69.   CL  State  v.  Cook,  wjm; 

8048.  Indictment  that  A,  on,. etc.,  at,  etc., 
"eight  pieces  of  false,  forged,  and  counterfeit 
coins,  each  piece  thereof  resembling,  or  intended 
to  resemble,  and  pass  for,  a  genuine  piece  of 
American  gold  coin,  whicli  was  then  and  there 
current  in  said  state  of  Indiana,  called  a  dollar, 
unlawfully,  falsely,  and  deceitfully  did  then  and 
there  utter,  publisli,  and  put  off  as  true  and  gen- 
uine, to  B;  lie,  the  said  A,  then  and  there  well 
knowing  same  to  be  false,  forged,  and  counter- 
feit, wiUi  intent  then  and  there  to  defraud  said 
B,  contrary  to  law."  Held;  indictment  suffi- 
cient under  the  statute.  Held;  allegation  that 
coins  passed  resembled,  or  were  intended  to  resem- 
ble genuine  coin,  was  surplusage;  and  hence, 
though  in  alternative,  could  not  vitiate  indict- 
ment. Held;  though  uttering  of  counterfeit  coin, 
where  it  is  not  taken,  would  of  itself  coni^titute 
an  offense,  yet  where  it  is  taken,  uttering  and 
putting  off  constitute  but  a  single  crime.  Mc- 
Gregor v.  State,  16-9,  '60. 

8049.  Certainty.  Indictment  charged  de- 
fendant with  knowingly  retaining  in  his  posses- 
sion certain  dies  and  mates  and  other  a{iparatut> 
and  instruments,  made  use  of  in  forging,  etc. 
Held;  to  convict,  it  must  be  proved  that  he 
knowingly  retained  in  his  possession  Bome  in- 
strument named.   Peoples  v.  State,  6  Blf.  95,  '41. 

8060.  An  indictmentchargin^that defendant 
on,  etc.,  at,  etc.,  knowingly  retained  in  his  pos- 
session a  certain  instrument  or  apparatus  de- 
signed, made  and  intended  to  be  used  for  pur- 
pose of  forging,  counterfeiting,  etc.,  is  void  for 
nncertainty.    OtanOerbtin  v.  Sate,  5  Blf.  673,  *41. 


8051.  Indictment  for  faaring^  In  possession 
eonnterfeit  bank  notes,  with  intent  to  put  them 
in  circulation,  need  not  state  intent  was  to  pass 
them  in  county  where  indictment  was  found,  nor 
is  proof  of  such  intent  necessary.  Spenee  v.  Slate, 
8  Blf.  281  '46. 

8052.  Defendant,  on  trial  for  passing  coun- 
terfeit notes,  can  not  be  compelled  to  produce 
notes.  Armiiage  v.  StaU,  18-441,  '59.  Cf.  Mb- 
O'iimia  7.  Slate,  24-500. 

8053.  And  in  such  case,  contents  can  not  be 
proved  by  parol,  unless  notice  has  been  given  to 

eruducc  notes  at  trial.   Armitage  v.  State,  supra. 
f.  Wiltiamg  T.  StaU,  10-461.   This  rule  is  qnw 
tioned  in  McGinnis  v.  Stale,  supra, 

8054.  Qiupie:  whether,  on  trial  of  one  charged 
with  passing  counterfeit  gold  coin,  proof  of  nis 
having  in  liis  possession,  and  attempting  to  con- 
ceal counterfeit  bank  notes,  is  admissible  to 
show  Ku»Uer.  Lane  v.  Slate,  10-14,  *60.  Cf.  18- 
82  :  51-169. 

8055.  Wliere  coins  of  same  kind  were 
passed  by  another  person  on  prosecuUng  wit- 
ness at  same  time,  and  he  is  unable  to  identify 
those  received  from  defendant,  he  may  produce 
all  coins  to  the  jury  and  testify  that  a  certain 
number  of  them  were  received  from  defendant. 
McOregor  v.  State,  16-9,  '60. 

8050.  Proof*  In  prosecutions,  experts  may 
testify  as  to  genuineness  of  any  bank  note,  from 
its  general  appearance,  etc.  They  need  not  tes- 
tify as  to  signatures  to  notes.  Witnesses  mustbe 
three  in  number.  (B.  S.  '43,  p. 993.)  Johnmmr. 
Slate,  2-652,  '51. 

8057.  Evidence.  Three  witnesses,  persons  of 
skill,  te^tijied  to  genuineness  and  value  of  bank 
note.  It  was  proved  that  prisoner  passed  note 
in  payment  for  certain  goods,  and  received  proper 
change.   Held;  this  was  ample  proof  of  ihe 

Sennlneness  and  value  of  tne  note,  and  snf- 
dent  prima  facie  evidence  of  the  existence  of 

the  hank.  Cnaiford  v.  StaU,  2-132,  '60. 

8058.  Intent  to  defhtnd.  At  trial^  the  court 
instructed  jury  that  if  they  were  satisfied  that 
defendant  uttered  in  payment  and  put  away  the 
note  described  in  indictment,  that  it  was  forged 
and  false,  and  that  defendant  knew  it  to  be  so, 
and  put  it  upon  the  person  named  in  indictmentl 
with  intent  to  defraud  him,  no  other  proof  w 
the  existence  of  the  bank  upon  which  it  pur- 
ported to  was  necessary.  Held;  instruction 
correct.   ifeOirtn^yT.^e,  8-353, '62. 

8069.  Variance  in  proof  of  intent.  When 
an  indictment  under  sec  30,  2  R  S.,  p.  412,  for 
uttering  a  false  and  for^  deed,  contained  but 
a  single  count,  charging  uttering  to  A,  and 
specially  averring  an  intent  to  defraud  him,  and 
it  appeared  by  evidence  that  uttering  consisted 
in  placing  deed  on  deposit  with  A,  as  an  equit- 
able mortgage,  to  secure  a  debt  for  board  already 
due,  and  not  to  secure  price  of  future  boarding, 
and  without  intent,  on  part  of  defendant,  to 
board  longer  with  A,  nslatterwdl  knew.  Held  ; 
case  not  made  out.  AlUer,  perhaps,  if  indictment 
had  charged  an  intent  generally  tu  defraud.  Cal- 
vin V.  State,  11-361,  '68. 

8000.  An  indictment  for  passing  a  forged  and 
counterfeit  bank  note  with  intent  to  defraud, 
need  not  aver  that  person  to  whom  note  was 
passed  did  not  know  that  it  was  counterfeit. 
WHkinaoa  v.  State,  10-372,  '58. 

8001.  $H(Frc:  whether  intent  to  defraud  musk 
exist  towards  person  to  whom  counterfeit  money 
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IB  passed,  or  whether  it  may  not  exist  towards 
third  persons.  Id. 

8062.  It  aeemSy  that  an  indictment  in  words 
of  statute,  alleging  passage  of  counterfeit  with 
intent  to  defraud  generally,  would  be  good ;  but 
that  where  intent  to  defraud  a  particular  pentm 
is  void,  it  must  be  proved.  Id. 

8068.  Indictment  for  passing  counterfeit  mon- 
ey. A  witness  was  permitted  to  testify  that  the 
wife  of  defendant  had  sold  to  him  a  counterfeit 
twenty-dollar  bill  belonging  to  defendant,  in  his 
absence,  but  that  defendant  was  subsequently 
advised  of  transaction  and  sanctioned  it.  This 
was  not  the  bill  for  which  he  was  indicted  ;  but 
transaction  was  about  time  of  offense  alleged. 
.HeM/  testimony  was  admissible  as  tending  to 
show  knowledge  on  part  of  defendant  that  bill 
passed  by  him  was  counterfeit.  Bench  v.  SUUe, 
ia-434,  ^59. 

8004*  The  court  instructed  jury  that  question 
whether  a  certain  witness  had  counterfeit  money 
in  his  possession  or  not,  had  nothing  to  do  with 
gailt  or  innocence  of  accused.  Hdd;  correct  as 
an  abstract  proposition :  such  fact  might  have 
had  a  bearing  upon  credit  of  witness  or  not,  de- 
pending upon  further  question  whether  counter- 
nit  money  was  properly  or  improperly  in  his 
possession  ;  and  if  evidence  tended  to  show  that 
money  was  in  his  hands  for  an  improper  pur- 
pose, defendant  should  have  aslced  an  additional 
instrnction  applicable  to  facts,  in  order  to  put 
Umself  in  a  position  to  complain  of  that  given. 

8065.  Diligence.  Action  nearly  a  year  after 
receipt  of  counterfeit  bills  in  payment  of  a  debt 
to  recover  amount  thereof,  can  not  be  sustained 
by  evidence  that  bills  were  presented  to  defend  ■ 
ant,  and  payment  demanded  and  refused.  It  faUn 
to  (AoK  that  it  was  returned  to  defendant  and 
payment  demanded  tn  a  reatonaile  time.  Law- 
mu^rgk  Na^l  Bank  v.  Stevaaon,  61-594,  '75. 

BOM.  When  parties  act  in  good  faith,  such 
action  can  not  be  maintained  unless  it  is  shown 
that  plaintiff  has  promptly  tendered  back  coun- 
terfeit money,  or  given  notice  of  its  character. 
WiltgiiU  T.  Neid^ager,  '76. 


COVNTIB8. 

L  AetitM  iy  and  BequeBts  to. 

II.  Organaatum.  Formation.  Qiangec^  Bom- 
darUs. 

in.  County  Seats.    LoealUm  and  Ee-locatUm. 

lY.  Coanty  Orders  and  Bonds. 

V.  County  Funds. 

VI.  Aid  to  BaUroada  and  ISdtUe  hutilutiona. 

Vn.  LiabUitj/. 

I.  Action  hj  and  BeqnesU  to. 

8097.  Action  bf«should  be  in  name  of  board 
of  commissioners.  The  auditor  can  not  sue  in 
name  of  county,  nor  can  he  sue  as  auditor  of 
county,  except  in  name  of  state,  in  regard  to 
certain  trust  funds.  Bd.  Corn's  IVanklin  Go.  v. 
Mellmin,  24-382,  '65. 

8068.  A  bequest  to  "county  of  Owen,"  is 
good.  "Counties"  can  thus  take.  Craig  v.  Se- 
c™*,  Mr-419, 76.  Cf.  Hayteard  v.  Davidson,  41- 
212, '72. 

8069.  And  may  accept  same  as  "a  trustee," 
for  ben^t  of  colored  cnildren  in  said  county. 
Onig  v.  Seerial,  S4-419, 76. 


8070.  County  as  trustee  for  legatees.  A 

county  has  legal  capacity  to  receive  a  devise  in 
trust  lor  its  orphan  poor,  and  other  destitute  per- 
sons. Bd.  Qm'e  Lagrange  Co.  v.  Rogers,  66-297, 
76.   Cf.  Craig  v.  Secritt,  64-119,  '76. 

8071.  A  county  is  a  corporation.   A  corpor- 
ation is  a  person,  with  power  to  contract  d«itB. 
Bd.  Om'a  Flwd  Co.  r.  Day,  19-450,  '62.  Cf. 
176;  66-162. 


II.  Orgsniation.  Formation. 

Boundaries. 


dunge  of 


S072.  The  legislature  may  delegate  the  power 
to  organize  new  counties.  Bd.  Corns  Javier  Co.  v. 
Spillei;  18-235,  '59. 

8078.  The  act  of  March,  '57,  upon  this  sub- 
iect  is  not  in  conflict  with  any  of  constitution. 
No  legislative  power  is  delegated  by  that  act.  Id. 
Cf.  Haagard  V.  Hawking,  lf-299,  '60. 

8074.  A  single  county  containing  the  re- 
quisite area,  may  be  divided  under  act,  by  its 
own  l>oard  of  commissioners,  acting  through  a 
siiwle  committee  of  free-holders.  M. 

8076.  Provisions  for  the  establishment  of  the 
boundaries  of  existing  counties  and  provisions  for 
formation  of  new  counties  are  matters  properly 
embraced  in  same  act  of  l^Islatnre.  I&ggard  v. 
Hawking,  14-299,  '6a  Cf.  .Boord,  ete.,  v.  SpiUar, 
\»-2^6,  '59. 

8076.  The  I^islature  may  delegate  the  power 
to  organize  new  counties.  The  act  of  March,  '57, 
upon  this  subject  is  not  in  conflict  with  any  pro- 
vbion  of  the  constitution.  No  legislative  power 
is  delegated  by  that  act  Bd.  Om'a  Ja^er  Go.  v. 
Spitler,  13-236,  '69.  CL  Haggard  v.  Hotottiu,  14- 
299,  '60. 

8077.  Change  of  boundaries  of  two  adjoining 
counties,  by  boards  of  commissioners,  subsequent 
to  action  of  the  assessors  of  townships  of  county 
from  which  a  portion  was  detached,  in  making 
theirenlistments  and  returning  their  list  of  taxa- 
bles  to  auditor  of  said  county,  and  prior  to  day 
when  rate  of  taxation  was  fixed,  will  not  affect 
right  of  said  county  to  collect  against  persons  re- 
siding in  detached  territory.  Ii  said  county  was 
wrongfully  attempting  to  collect  said  taxes,  other 
county  was  not  a  proper  party  to  enjoin.  Tax- 
payer was.  Bd.  Cows  Morgan  Go.  v.  Bd.  Cbm'« 
Hendricks  Co.,  82-234,  '69. 

807  8.  An  act  prescribing  the  boundaries  of  a 
county  is  a  public  act  ^^qtAensm  v.  Dot,  8  Blf. 
508,  '47. 

8079.  Power  to  annex  territory  and  change 
boundaries  of  counties,  is  a  common  law  and 
statutory  principle.    <Slftfa  v.  C%  JfuTpoItB,  66- 

515,  77. 

8080.  Formation  of  new.  The  establish- 
ment of  boundaries  of  a  new  county,  under  pro- 
visions of  supplementary  act  of  March  5,  '69 
(1  G  &  H.  193),  becomes  simply  an  organized 
political  body,  and  does  not  affect  jurisdiction 
of  courts.  MUk  V.  Kent,  60-226,  '77.  («.  R  S. 
'81,  4220.) 

8081.  Change.  Nett  coorts.  Jarlsdlctlon. 

When,  from  one  county,  a  new  county  is  formed 
under  the  provisions  of  the  supplemental  act  of 
March  5,  ^59  (1  G.  &  H.  193),  the  courts  of  the 
old  county  continue  to  hold  jurisdiction  in  ac- 
tions concerning  real  estate,  situate  within  boun- 
daries of  new  county,  until  time  is  fixed  by  ju<h;e 
for  holding  of  its  first  term  in  new  county.  MUk 
V.  Kent,  60-226,  '77.    (t-.  B.  S.  '81,  4227.) 

8082.  Dlrislm  of.  An  action  to  foreclose  a 
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morteage,  when  brought  io  proper  county,  can 
not  be  defeated  hj  a  snbsequent  division  of 
countr.    Buckirt^MM  t.  Qregg,  10-401,  '62. 

8088.  The  dirision  hy  commissionen  would 
not  be  complete  till  a  court  was  sooi^nized  In 
new  division  as  to  enable  suits  to  be  instituted. 
Id. 

8084.  A  division  of  a  coantj  by  commission- 
ers is  a  matter  of  proof.  Id. 

8085.  JarlsdlctlOD.  A  bill  in  chancerv  was 
filed  in  Union  C.  C.  to  revive  a  decree  of  Frank- 
lin C.  C.  in  favor  of  complainant's  ancestor,  re- 
specting land  situate,  at  timeof  decree,  in  Frank- 
lin county.  When  the  bill  of  revivor  was  filed, 
land,  in  consequence  of  a  change  of  county 
boundaries,  lay  in  Union  county.  Hdd;  bill 
should  have  been  filed  in  Franklin  C  C,  the 
Union  C.  C.  having  no  jurisdiction  of  cause.  Ar- 
nold V.  Slylea,  2  Blf.  391,  '31. 

8080.  A  bill  of  revivor  merely  continues 
original  suit.  Id. 

Legislature  may,  on  dlvlglOH  of  a 
eonntr.  divide  property  of  county.  State  v.  Vo- 
taw,  8  Blf.  2, '46. 

8088.  Connties  lyia;  alonr  the  Ohio  rlrer 
are  bounded  by  low-water  mark,  on  side  adjoin- 
ing river.  The  proper  courts  of  such  counties 
have  JarlsdlctloUf  with  courts  of  Kentucky, 
over  crimes  committed  on  said  river  opposite  to 
such  county.    Carlisle  v.  Sale,  82-65,  '69. 

8089.  Sec.  2  of  act  for  formation  of  new 
connties  (Acts  '59,  p.  61 ),  provides,  as  a  mode  of 
ascertaining  whether  petitioners  are  a  majority, 
viz:  reference  to  number  of  votes  cast  at  last 
preceding  congressional  election ;  but  it  was 
not  intention  oi  legislature  to  exclude  other  evi- 
dence of  that  fact  where  such  a  mode  is  inappli- 
cable.  AllenY.  HMUOer,  16-16,  '6a 

in.  Conntj  Seats.  Loeatiim  and  Ro-Iocatloii. 

8090.  Removal.  The  act  of  Febmary  24, '69, 
concerning  re-location  of  county  seats,  providing 
"  that  no  such  re-lncation  of  a  county  seat  shall 
be  made,  unless  it  shall  be  removed  at  least 
three  miles,"  refers  to  city  or  town  in  which 
buildings  are  located,  and  building  of  a  new 
court-house  on  another  site  in  same  town  or  city 
is  not  within  proviso.  3fq^  v.  States  40-217,  72. 
(r.R.8.'81,4m) 

8091.  Such  act  does  not  require  petition  to 
state  that  requisite  number  of  voters  have  signed 
it;  but  it  must  contain  requisite  number,  and 
deed  must  be  executed  conveying  a  good  title  to 
two  sites  for  court-house  and  jaii,  and  two  hun- 
dred and  fifty  dollars  must  be  paid  before  order 
for  re-locatiun  can  be  issued,  or  new  buildings 
erected.  Bd.  Qm'a  Ot^  Cb.  v.  Markk,  46-96,  '74. 

8092.  Frand  consummated  in  and  by  final 
order  for  re-location,  practiced  upon  board  by 
petitioners,  is  sufiicient  ground  to  sustain  an  in- 
dependent proceeding  in  C.  C.  to  procure  an  in- 

}' unction  against  sucn  board,  restraining  them 
rom  carrying  out  such  order.  The  procuring 
of  fraudulent  signatures,  or  any  other  matter 
which  might  have  been  contested  before  such 
board,  is  not  such  fraud.  Marldt  v.  Bd,  Corn's 
dm  Co.,  66-185,  '76, 

8098.  Under  section  6  of  act  conceniing  re- 
location of  county  seats,  it  is  imperative  d^y  of 
board  of  commissioners  to  cause  such  removal, 
when  necessary  facts  have  occurred  ;  and  corres- 
ponding right  is  vested  in  each  citizen  taxpayer 
of  county,  to  have  removal  made,  and  writ  of 


mandate  will  lie  therefor,  (v.  R.  a  '81,  4240.) 
Bd.  Corn's  Clarke  Co.  v.  SUUe,  61-75,  '78. 

8094.  No  appeal  lies  from  decision  of  such 
board,  as  proceeding  is  based  upon  a  special  stat- 
ute that  gives  no  right  of  appeal.  Badqi  v. 
Actxlmire,S9-53e, '72.  Cf. 40-61 ;  48-208.  (  Wri^ 
V.  Harris,  29-438  ;  29-170,  virtually  overruled.) 

8095.  Seat  of  justice,  which  had  been  estab- 
lished at  Brownsville,  Union  county,  by  authoi^ 
ity  of  act  of  legislature,  was,  by  a  subsequent 
act,  removed  to  Liberty.  Held;  statute  author- 
izing removal  not  unconstitutional.  Elmll  v. 
2W£er,  1  Blf.  285-6,  '23. 

8096.  Removal.  A  seat  of  jostice  may  be  re- 
moved by  statute  on  sacb  terms  as  legislature 
deems  reasonable ;  and  the  county,  having  accept- 
ed  and  acted  on  statute,  is  bound  to  comply  with 
terms  imposed  on  it  by  such  statute.  BlaekweU 
V.  Board  of  Juttieet  of  Lawrence  County,  2  Blf.  143, 
'28. 

8097.  County.  Remedy  a^rainst.  The  board 
of  justices  may  be  sued  in  their  corporate  capac- 
ity for  any  legal  demand  against  county.  Id. 

8098.  The  act  of  '53,  "to  authorize  the  re-lo- 
cation of  the  seat  of  justice  of  the  county  of  Clay,"* 
is  in  conflict  with  sees.  22  and  23  of  art.  4,  of 
constitution.  ITtemat  v.  Bd.  Oom'a  Clay  Cb.,  6- 
4, '54. 

8099.  The  removal  of  county  seats  can  be 
made  subject  of  a  general  taw.  Id. 

8100.  Re-locaUDff  seats  of  Justice.  By  stat- 
ute of  '27,  commissioners  were  appointeii  to  re- 
locale  seat  of  Dearborn  county,  and  were  author- 
ized to  receive  donations,  ete.  Statute  provided 
that  as  soon  as  the  uublic  buildings  were  com- 

fdeted  at  designatea  place,  that  place  should 
orever  thereafter  be  permanent  seat  of  justice 
of  county.  The  commissioners  fixed  seat  of  jus- 
tice at  Lawrenceburgh,  receiving  from  certain 
persons,  as  a  donation,  an  obligation  conditioned' 
for  buildinga  court  house  there  of  a  certain  de- 
scription. The  court  house  was  accOkdingly 
built  by  donors,  expense  of  which  was  $2,600. 
By  a  statute  of  '36,  commissioners  were  again 
appointed  to  re-locate  seat  of  justice  of  same 
county;  but  statute  made  no  provision  in  case 
seat  of  justice  should  be  removed  from  Lawrence- 
burgh, for  re-payment  to  donors  of  money  they 
had  expended  in  building  ixjurt  house.  These 
commissioners  fixed  seat  of  justice  at  Wilming- 
ton. Hdd;  statute  of  '35,  under  authority  of 
which,  seat  of  justice  was  removed  to  Wilming- 
ton, was  not  unconstitutional ;  and  that  removal 
could  not  be  objected  to  by  persons  who  built 
court  house  at  Lawrenceburgn,  merely  because 
tliey  had  not  been  repaid  expense  of  building  it. 
ArmHrmg  V.  Bd.  (Wa  Dea»>om  Co.,  4  Blf.  209, 
'36. 

8101.  A  county  being  a  public  corporation, 
instituted  for  purposes  connected  with  adminis- 
tration of  g(»vemment,  is  properly  subject  to 
control  of  legislature.  Id- 

IT.  CoDDty  Orders  and  Bonds. 

8102.  A  collector  of  taxes  is  not  indictable 
for  purchasing  a  county  order,  etc.,  at  a  discount, 
unless  amount  of  order,  ete.,  be  expressed  on  ita 
face.    Vanhooky.  5fai/e,  5  Blf.  450,  ^40. 

8108.  County  orders  for  payment  of  a  boun- 
ty, which  had  been  delivered,  can  not  be  recov- 
ered Lack  because  party  receiving  it  does  not 
come  within  strict  letter  of  description  of  person 
to  whom  bounty  was  offered,  or  because,  atsome 
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future  date,  the  soldier  has  been  discharged, 
while  county  retained  credit  for  volunteer.  Bd. 
FranMin  Co.  v.  MeJhmn,  24-382,  '65. 

8104.  Coimtf  orders  are,  in  1^1  effect, 
Botes  of  connty,  and  presumed  to  be  upon  a  con- 
sideration, for  they  are  assignable.  Bd.  Corn's 
Ihyi  On.  y.  Dai/,  l»-450,  '62. 

8105.  CoBBtf  orders  make  a  prima  faeie 
canse  of  action  against  a  county.  The  insertion 
of  words  "or  bearer"  is  useless  and  harmless. 
Bd.  Corn's  Fhyd  Co.  v.  Day,  l»-450,  '62. 

8100.  The  officer,  in  discharge  of  his  ^neral 
powers,  will  be  presumed  to  hare  done  his  duty 
in  drawing  orders  or  warrants.  Id. 

8107*  County  order  issued  for  payment  of 
money  Illegally  collected  as  taxes  in  another 
eODntj,  is  without  consideration.  Bd,  Corn's 
Onmt  Go.  v.  Bd.  Corn's  Dehvare  Co.,  4  Blf.  256,  '36. 

8108.  Conntr  orders  are  exempt  from 
stamp  dntjr.   Nave  v.  King,  27-356,  '66. 

8109.  Coanty  bonds  payable  to  bearer,  that 
do  not  pass  by  delivery,  are  not  gOTemed  bj 
law  merchant.  Bd.  Om't  Madam  Qt.  r.  Brown, 
28-161,  '67. 

8110*  The  county  will  have  same  defense  to 
them  as  it  aronid  have  against  first  holders.  Id. 

8111.  The  board  of  commissioners  may  issue 
coonty  bonds  to  raise  money  to  build,  complete, 
or  repair  county  buildings,  and  fix  time  of  pay- 
ment The  statute  requires  that  interest  on  such 
bmds  shall  be  payable  annnally.  £hi^iBk  v. 
Awet,  »4-H5, 'tT 

T.  Coim^  Fonda. 

8112.  Forfeited  appropriation.  Fund  in 
bands  of  county  treasurer,  from  tax  voted  by 
township  to  aid  io  constructing  railroad,  where 
Ttilroad  company  has  forfeited  its  right  thereto, 
not  having  been  diverted  into  township  funds, 
belongs,  under  sec.  18,  act  of  May  12,  69,  and 
sees.  1  and  2  of  supplemental  act  of  Dec.  24,  '72, 
to  township,  unless  it  has  been  demanded  by  tax- 
pajers  witnin  two  years  from  passage  of  said  act 
of  72,  orsnnh  forfeiture  by  railrowl  company; 
and  if  snch  demand  has  been  made,  it  is  matter 
«f  defense  in  action  by  township  against  county 
to  recover  such  tax.  OeiUtr  Tnmakip  v.  Bd.  Cbnnb 
70-562,  '80.    {v.  B.  S.  '81, 4062,  4065,  4066.) 

8113.  The  sarplns  rereuue  received  by  a 
coanty  is  not  property  of  county.  SUxie  t.  Vctaw, 
8BIt^'46. 

TL  AM  to  BaUroadg  and  PabUe  InstttntlonB. 

8114.  Sec.  6,  local  laws  '41M60,  p.  8»»  le- 
gilized  stock  snbecribed  hy  coanties  before  its  pas- 
sage and  empowered  commissioners  to  issne 
bonds  for  its  payment.    Bd.  Qm'a  Bartholomew 

Co.  V.  Bnakl,  18-93,  '62. 

81 1 5.  It  prohibited  counties  from  subscribing 
stock  after  its  passage  without  consent  of  a  ma- 
jority ot  its  voters.  Id. 

8116.  Under  section  18  of  the  act,  authorizing 
aid  to  railroads  by  counties,  etc.,  taking  stock  in 
and  making  donations  to  railroad  companies, 
where  a  railroad  fails  to  commence  in  good  faith 
woik  within  a  year  from  the  levying  of  special 
tax,  tax-payer  is  released  and  aischargea  from 
his  obligation  to  pay  tax,  and  auditor  can  not 
be  compelled  to  place  same  on  duplicate.  Slate 
T.  Wheadon,  89-620,  '72.  (v.  R  S.  81,  4062.) 

8117.  The  time  ^  the  leoy  is  when  order  is  made 
«7  the  commissioners.  i& 


8118.  And  can  only  be  made  at  its  June  term. 

Id.  Cf.  /.  B.  &  W.  R.  Co.  V.  Bearer,  41-^93,  '73. 

8119.  Coanties  can  not  take  stock  In  any 
Incorporated  companies  without  paying  the 
money  down,  under  section  17,  act  May  12,  '69, 
for  aiding  railroads.  Said  section  is  constitu- 
tional. Bd.  Ocm's  Crawford  Co.  v.  L.  N.  A.  &  St. 
L.  A.  L.  B.  a.,  89-192.  '72.  {v.  R.  S.  '81,  4061.) 

8120.  When  a  tax  has  been  levied  and  col- 
lected for  the  purpose  of  taking  such  stock,  one 
or  more  voters,  and  none  others,  might  maintain 
a  suit  for  a  mandate  against  the  commissioners 
to  compel  them  to  take  and  pay  for  such  stock.  Id. 

8121.  Nor  can  the  company  have  any  of  the 
money  until  she  has  fully  constructed  the  road. 
No  one  but  the  petitioners  or  tax-payers  can  en- 
force payment  of  it  by  mandate.  Id. 

8122.  Railroad  Stock.  Theactof  Hay  12, 
*69.  granting  power  to  coanties  to  subscribe  for 
railroad  stock,  is  not  unconstitutional,  on  the 
ground  that  "  the  taking  effect  of  "  such  act  » 
depffne/enf  upon  vote  of  people.  Execution  or  en- 
forcement of  a  law  is  different  from  taking  effect 
of  a  law.  Execution  only,  of  this  statute,  was  de- 
pendent on  vote  of  people.  L.  M.  &  B.  B.  Co.  t. 
JSeiger,  84-185,  '70. 

8128.  A  county  may  not  issue  bonds  in  aid  of 
a  railroad  company  unless  with  express  affirma- 
tive legislation.  Such  bonds  are  void.  Bd.  Corn's 
Delaware  Co.  v.  McClintock,  51-325,  '75 ;  Harney 
T.  /.  C.  A  D.  R.  Co.,  82-244,  '69.  Cf.  65-176  ;  72- 
226.  There  was  no  sncb  statute  in  this  state  in 
June,  '67.    Harney  v.  I.  C.&D.R.  Co.,  supra. 

8124.  Counties  may  be  authorized  to  sub- 
scribe for  stock  in  R.  B.  companies  if  they  pay 
money  for  it  at  time  of  subscription ;  and  only 
then.  i.  M.  &  B.  R.  Co.  v.  Geiger,  84-185,  '70. 
Cf.  City  Aurora  v.  West,  9-74,  '57.  («.  R.  a  '81, 
198.) 

8125.  Donation  by  a  coanty  to  secure  loca- 
tion of  agricultural  college,  contemplated  hyact 
of  congress  of  July  2,  '62,  and  of  legislature  of 
Indiana  of  March  6,  '65,  was  not  authorized  in 
January,  '69.  But  an  order  making  an  appro- 
priation for  such  purpose  is  not  void,  and  may 
be  ratified  by  legislature.  Marks  v.  TrvMees  Pur- 
due Univertily.  87-155,  '71. 

8188*  Such  order  made  by  board  of  commis- 
sioners of  Tippecanoe  county  in  '69  was  ratified 
by  act  of  legislature  of  May  6,  '69,  accepting 
donation.  Id. 

8127.  The  location  of  the  state  a^cul- 

toral  college  in  Tippecanoe  county,  was  a  suf- 
ficient consideration  to  support  promise,  on  part 
of  county,  to  make  a  donation  to  secure  loca- 
tion. The  offer  on  part  of  county^  and  its  ac- 
ceptance by  lef^islature,  t(^her  with  location 
of  college  in  said  county,  constitute  a  valid  and 
binding  contract  Maru  v.  Jhulees  J^rdue  Um- 
teraify,  87-155,  "Tl. 

Til.  LUbility. 

8128.  Connty  expenses.  It  is  made  du^  of 
board  of  commissioners  of  coanty,  in  act  author- 
izing organiEation  of  such  a  board,  to  provide 
for  payment  of  connty  ezpenies.  State  v.  Bd. 
OonJs  Montg.  Co.,  20-522,  '66. 

8129.  Loss  of  state  revenne.  Liability  of 
connty.  The  liability  imposed  upon  county  by 
section  198  of  act  for  assessment  of  taxes  (1  G. 
&  H.  113),  for  a  loss  of  revenue  sustained  by 
state  in  consequence  of  default  of  assessor,  treas- 
urer, or  auditor  of  county,  extends  to  all  such 
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lossec  A8  result  from  default  of  either  of  those 
ofEcers,  in  discharge  of  duties  imposed  upon 
them  by  act  of  which  section  named  makes  a 
part.   SUOev.Bd.  Oom't  Montg.  Co.,  26-622,  '66. 

8180.  A  loss  has  not  been  snstalnec  hj 
state,  within  meaning  of  statute,  until  remedy 

Tn  bond  of  defaulting  officer  has  been  exhaiist- 
Id.  CI.  Slafev.Bd.  Corn's  Monigomery  Co.,  25- 
210,  '65, 

S181*  IlabUltj  to  sheriff.  The  county  is  li- 
able to  the  bherin  for  mops,  brooms,  coal,  fuel 
and  candles  which  were  necessary  for  use  in  the 
counhr  jail,  purcluued  by  him  for  such  use. 
Sd.  GmU  Marion  Co.  v.  Reumur.  S8-260,  '77. 

8182*  The  word  **  boarding  "  in  statute  in  re- 
gard to  compensating  a  sheriff  for  board  of 
prisoners, does  not  include  fumishingof  fuel.  Id. 

818S.  To  render  a  connty  liable  for  the  im- 
prorements  of  a  street  around  a  public 
square,  made  by  order  of  board  of  trustees  of 
town,  it  is  not  necessary  that  a  petition  for  said 
improTement  be  filed.  If  payment  is  refused 
contractor  by  county  commissioners,  he  may 
either  appeal  to  G.  C,  or  bring  action  against 
county,  Bd.  Oom't  Wadejord  Ok  t.  ^trader,  9%- 
87,  '71. 

8184.  Medical  attendance  to  paupers.  The 

county  is  liable  to  a  physician  for  medical  ser- 
vices rendered  to  paupers  under  an  employment 
hj  township  trustee,  (l)when  board  of  commis- 
Bioners  of  county  fails  to  contract  with  aphysiclan 
for  such  service,  (2)^when8uchcontracthiidbeen 
made,  and  physician  had  abandoned  his  con- 
tract. Comer  T.  Bd.  Om't  Fhmklm  Cb.,  &7- 
15,  77. 

818fi.  The  township  trustee  has  authority  to 
make  such  contracts,  without  fraud  or  conniv- 
ance. Bd.  Cbm's  Morgan  Co.  t.  Holman,  84-256, 
'70 ;  Board,  etc,  Bartholomew  Go.  v.  Ford,  27-17, 
■66 ;  Same  T.  Bogaton,  27-19,  '66. 

8186*  A  county  is  not  l^ially  liable  for  vol- 
untary services ;  nor  can  a  county  board,  with- 
out statutory  permiBsion,  make  an  allowance  for 
such.  Bd.  Corn's  Huntington  Co.  v.  BoyU,  9-296, 
'57.  Cf.  64-620. 

8187.  Under  sec.  8  (I  R.  8.,  p.  101 ),  there  can 
be  no  recovery  for  meaical  or  surreal  services 
Tendered  to  a  pauper,  either  voluntarily  or  at 
request  of  township  trustee.  MtUlen  v.  Bd.  Qm't 
Deeatur  Co.,  9-602,  '57.    (p.  R.  S.  '81,  5764.) 

8188.  One  coantr  that  has  Illegally  «ol- 
lected  taxes  In  another  is  liable  for  money  to 
individuals  from  whom  it  was  collected ;  a  stat- 
ute  subsequently  passed,  directing  county  so  col- 
lecting to  pay  money  to  other,  can  not  affect 
rights  and  liabilities  of  the  parties.  Bd.  Corn's 
OraiU  Co.  V,  Bd.  Corn's  Delaware  Co.,  4  BIf.  256, 
'36. 

8180.  The  coroner^  r^httoafbe  for  hold- 
ing an  inquest,  or  making  a  pod  morUm  exami- 
nation, is  purely  statutory  (1  B.  S.,  G.  &  H.  338 ; 
V.  B.  8.  '31,  5892),  and  county  is  not  liable  for 
such  fee,  if  deceased  left  property  enough  to  pay 
it,  though  same  may  not  b«  found  with  dead 
body.  Bd.  Om'a  Bartholome»  Oo.  v.  Btyattt  22- 
397,  '64. 

8140>  In  such  case,  where  deceased  is  sup- 
posed to  have  come  to  nls  death  by  violence,  cor- 
oner may  employ  medical  and  surreal  skill  as 
heshall  Jndge  necessary,  even  outside  the  county, 
and  county  is  liable  therefor.  Jagneaon  t.  Bd. 
Corn's  BarlMomiew  Go.,  64-524,  '78.  (r.  R.  S.  '81, 
5879.) 

8141.  AcouDtyisnotliabletoaprosecnting 


attorney  for  services  in  prosecnting  civil  bc 
tions  in  behalf  of  county  on  official  bonds  of  a 
defaulting  county  treasurer,  or  a  defaulting 
township  trustee.  Bd.  Qm'e  Jau  Co.  r.  IVmafer. 
84-822.^0. 

8143.  Costs  incurred  in  criminal  proceed- 
ing, venue  of  which  had  been  changed,  must  be 
borne  bv  countv  in  which  proinectition  was  be- 
gun, under  »ec."l72,  p.  383,  2  R.  &  '52,  which  con- 
tinued in  force  act  '43,  B.  &  '4^  p.  1002.  Pmer- 
«»i  v.  Bd.  Corn's  Daviess  Co.,  18-141,  '62.  (r.  R. 
S.  '81, 1778  to  1780.) 

8148.  In  a  proceeding  to  open  apublic  high- 
way, board  of  commissioners  and  no  other  conrt 
may  order  costs  paid  out  of  countv  treasury,  if 
it  be  of  sufficient  importance  to  pu&lic.  Of  this, 
commissioners  have  linal  judgment,  (y.  R.  S.  '81, 
5021.)   JamUson  v.  Corn's  Chss  Co.,  5«-466,  '77. 

8144.  Costs.  In  a  cause  where  only  indirid- 
ual  citizens  had  any  interest,  costs  can  not  be- 
taxed  against  county.  Jamieton  v.  Bd.  Corn's  Cb» 
Cb.,  6(M66,  77. 

8146.  Llabllltr  for  bridfes.  At  date  of  a 
certain  contract  tor  construction  of  bridges  on 
part  of  a  county,  certain  statutes  were  in  force, 
prescribing  that  in  erection  of  a  bridge,  certain 
preliminary  surveys,  etc.,  should  be  made  and  re- 
ported, and  adopted  by  board  of  commissioners, 
and  contracts  made  in  persuance  therof.  (Acts- 
'55,  pp.  18, 19.)  Held;  county  board  can  make  a 
contract  to  build  a  bridge,  binding  county  with* 
out  regard  to  said  statutes,  which  are  onlyde- 
claratory  of  duty  of  the  boartl.  Bd.  Corn's  Warritk- 
Cb„v.BiiWenn>rtA,17-129,'61.  (».  R.  S.'81,2886.) 

8146.  County  of  Fayette  is  not  required  un- 
der the  act  of  '49  (Local  Laws  '49,  p.  202),  to  re- 
pair public  bridges  across  White  Kiver  Canal. 
Said  act  is  repealed  by  act  of  June  18,  '62  (1  G. 
&H.  534.)  Citv  ConnermilU  V.  Bd.  Om'$  Fauetle 
Co..  9»~7i  Tl. 

8147.  A  decree  setting  aside  an  Ulenl 
sale  for  conntj  taxeSf  renders  county  liable 
for  amount  paid  by  purchaser,  unless  he  has 
already  received  such  amount  from  plaintiff. 
Mc  Whinney  v.  Bnnker,  64-360,  78. 

8148*  A  county  is  liable  for  school  fund  de* 
rived  from  rents  of  school  lands,  collected  by  a 
township  trustee.  Dtiru  t.  <S!a/e  44-38, '73.  Cf. 
87-122. 
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I.  Oenerallj.  - 

8149.  <{liallfleattOD.  A  county  commissioner 
need  not  reside  in  district  of  county  for  which  he 
wu  elected.   3mith  v.  Sate,  S^r-lOl,  '65. 

81&0.  CoDunisrioiiers  of  a  eoontj  are  not 

petsonally  liable  for  any  decision  they  may 
make  upon  an  application  for  a  license  to  sell 
lioQOrB.  The  proceedings  are  judicial.  HaUo- 
nn  V.  McCkUoagh,  88-179,  79. 

8151.  The  presumption  is,  that  in  exercise  of 
discretionary  powers,  they  do  right.  NieJuds  v. 
Hme,  7-506,  ^. 

8152*  The  board  of  commissioDers  of  a  coun- 
ty is,  in  contemplation,  the  county,  and,  in 
legal  proceedings,  county  is  only  known  throngii 
its  board  of  commissioners,  which  has  care,  su- 
perrision,  management  and  control  of  property 
of  county.  State,  Oc,  T.  CSont,  4-315,  'd3 ;  &/bert 
T.  EUis,  3  Bit  229,  '38;  Board,  etc.,  r.  SaMulen, 
17-437,  '61. 

8169.  Fleadtngs  by.  An  answer,  filed  by 
persona  in  their  iDdividnal  capacity  and  names, 
to  a  writ  of  mandamus  against  them  as  com  mi  s- 
noneis,  may  be  stniek  out  as  nnnecessary.  Bd. 
CWi  Oarke  Oa.  v.  Slate,  61-75,  '78. 

81S4a  Under  constitution,  the  office  of  eonnty 
MMmisaloner  Is  «  Ineratire  one.  DaUey  v. 
SbOe,  8  BIf.  329,  '46. 

8165.  Proceedings  snppleraentary.  The 
board  of  commissioners  of  a  county  can  not  be 
made  anbject  to  a  garnishee  proceeding.  WaUaee 
T.£«wr'64r^L '7ft. 

8166.  TeraoroSce.  Chu^  ofdlstriete. 
For  terms  of  office  of  county  commissioners^  their 
teminaHon  when  there  was  a  change  in  time  of 
election,  mi  also  of  districts,  see  FobsT.  Bd.  Om'B 
BntonCb.,  60-66%  76. 

EL  ComadMkmers  as  «  Ck>iirt. 

81ft7«  Power.  The  organization  and  duties 
of  eonnty  boards  are  purely  statutory.  They 
are  infenor  coarts  of  record — ^judicial  tribunate 
for  certain  pnrpoees.  Bd.  Com'g  t.  TFrtoAl,  83- 
187, '64. 

8158*  The  board  of  county  commisssioners  is 
UI  iolnior  court  of  special  and  limited  statutory 
jorisdiction.  It  must  appear,  therefore,  upon 
uee  of  its  proceedings,  that  its  action  was  con- 
formable to  leqaiaitions  of  statnte  governing  it. 
AomiU  r.  ATJ^  J.  P.  B.  Co.,  1<M58.  '68. 

8159.  The  board  of  commlasloners  of  a 
MBBty  Is  a  coort  of  record,  and  whatever  they 
do  must  be  presumed  to  be  entered  of  record. 
They  can  only  speak  by  their  record,  when  sit- 
ting as  a  conrt,  and  if  a  determination  is  not 
entered  of  record,  there  is  no  decision.  Bd.  Com'g 
lagrmgc  Co.  v.  Ctoier,  7-6,  '55.  Cf.  StaU  v.  Ckm- 
Mr  5  BU.  S25,  '40.  a.  49-457 ;  89-170. 

8160.  Cou^  eommbrioners  act  as  a  conrt 
in  ac^g  upon  clidns  against  county.  Their 
decisions  are  conclusive  and  binding,  alike  on 
county  and  claimant,  unless  appealed  from,  or 
an  independent  action,  if  disallowed,  is  brought 
thereon  against  county.  Bd.  Corn'*  TTorren  Co. 
r.  Qngory,  42-32,  '78.  CL  Aubon  r.  StaU,  16- 

8161.  Trial.  Elefltlotteo»t«8t8.  In  trial  and 
determination  of  election  Contests,  the  board  of 
coQnty  commissioners  shall  be  governed  by  rules 
of  law  obtaining  in  circuit  conrts.  HadUu  v. 
Oafr^  68-302,  "TT. 


III.  Pleadings  Before. 

8168.  Connty  oommlssloners.  Qtuere.- wheth- 
er commissioners  may,  upon  proper  petition, 
verified,  admit,  as  party-defendants,  persons- 
having  interest  in  subject  of  application  for  or- 
ganizing a  gravel  road  association.  •Tonea  v.  I^eiss,. 
80-311,  '68. 

8168.  Complaint,  filed  before  board  of  com* 
missioners  of  Fountain  county,  was  as  follows  i 
"  Fountain  county,  Indiana : — To  L.  &  J.  Loeb,, 
\yr  C.  W.  Clark,  Dr."  The  items  were  then  stated. 
Held  ;  complaint  sufficient  be/ore  the  board,  and 
on  appeal.  Bd.  Corn's  FmiUain  Co.  v.  Loeb,  68- 
29, '79. 

8164.  A  complaint  in  the  form  of  a  common 
count,  with  a  bul  of  particulars,  is  sufliciently 
specific.   Bd.  Cbm's  Jennmga  Oo.  v.  Veriarg,  9»- 

107,  '78. 

8165.  Claims  filed  before  board  of  commis- 
sioners for  allowance,  need  not  possess  all  essen- 
tials of  a  complaint  in  an  action.  A  simple  ac- 
count is  sufficient,  even  on  appeal.  Bd.  Com'r. 
FnaUain  Co.  T.  Wood,  85-70,  '71;  Bd.  Oom'a  Tin, 
Co.  V.  EKrett,  51-543,  '75 ;  Bd.  Om's  Badaord  Co. 
V.  ShradfT,  86-87,  '71. 

8166.  Counties.  Petition  for  apiw«|nia^ 
tion.  Petition  to  board  of  commissioners  to- 
make  appropriation  for  construction  of  a  rail- 
road, by  taxation,  specified  a  certain  sum,  "or 
a  sum  et^ual  to  two  per  centum  of  all  taxable- 
property  in  said  township."  Held  ;  amount  of 
appropriation  set  out  with  sufficient  certainty. 
Wilton  V.  Bd.  Om'a  HmmUm  Co.,  68-607,  '79. 

8167.  Allowance.  The  board  can  not  allow 
clerk  a  compensation  for  extra  services,  when 
clerk  has  not  taken  and  subscribed  an  oath  or 
affirmation  to  truth  of  a  detailed  statement  of 
his  charges.  The  following  is  not  a  compliance, 
as  no  "oath  or  affirmation"  is  "subscribed."  "Hen- 
dricks county,  Indiana,  to  L.  R.  Dr.  For  ser- 
vices rendered  for  said  county,  •  •  •  to-wit:  for 
keeping  a  registry  of  county  and  township  offi- 
cers for  eight  years  •  •  •  four  dollars  per  an- 
num, thirty-two  dollars. — L.  R.  Subscribed  and 
sworn  to  in  open  court  this  7th  day  of  Septem- 
ber, 1871.— W.  M.  H.,  Auditor."  The  charges- 
onlv  are  "subscribed."  Nave  v.  RiUer,  41-301 ,  '72. 

8168.  To  a  petition  for  a  blghwa^,  an  an- 
swer is  not  allowed.  Logan  v.  Kiter,  8»-^93,  '65. 

8169.  Nor  can  an  ameal  be  taken  from  a 
report  of  reviewers.  Jo. 

8170.  Where,  in  an  application  for  a  change- 
of  highway,  before  such  ooard,  their  final  order, 
directing  the  change,  is  defective  for  uncertainty,, 
such  detect  may  he  remedied  by  a  motion,  but 
it  is  not  a  ground  for  dismissal.  Dagm  v.  Ooais,. 
19-259.  '62. 

8171.  Pleading  The  account  of  a  county 
recorder  for  indexing  records  of  deeds  and  mort- 
gages is  not  uncertain  for  want  of  recorder's  sig- 
nature. Bd.  Oom'a  La  Orange  Co.  v.  Kramer,  S- 
446,  '56. 

8172.  The  rules  of  pleading  will  not  be  ap> 
plied  to  a  claim  filed  before  ooun^ commission- 
ers for  an  allowance.  Id. 

81 78.  Commissioners  made  an  oijier  refusing 
to  pay  recorder's  claim  for  making  an  index. 
The  recorder  appealed.  The  commissioners  ob- 
tained leave  to  file  an  answer.  No  reply.  Held; 
DO  reply  was  necessary ;  answer  was  not  requir* 
ed ;  facts  contained  in  it  were  not  to  be  taken  as 
true.  Id. 
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IT.  JnriBdlctiwi.  Ja4^eBts,WlienCoiicln- 
sire. 

8174*  Filing  of  petition  before  county  com- 
missioaers  for  appropriation  by  township,  to  aid 
in  constructing  railroad,  under  act  May  12,  '69, 
calls  into  exercise  jurisdiction  of  board,  and 
authorizes  them  to  (leterm  ine  every  fact  neces- 
sary to  granting  of  petition,  including  an  to 
whether  or  not  railroad  company  has  been  duly 
-organized  under  laws  of  state,  and  theirdecision 
caa  not 'be  collaterally  attacked  by  taxpayei:  in 
action  to  injoin  collection  of  appropriation.  Bd. 
Con'»  Lawrtnce  Co.  t.  HaiLJ(i-m,  '80. 

8176.  Jurisdiction.  The  power  of  hearing 
and  deciding  upon  validity  of  affidavit  for 
<!Onte8ting  an  election,  constitutes  jurisdiction, 
irhich  rests  with  board  of  commissioners.  Should 
the  board  hold  an  insniBcient  affidavit  to  be 
good,  decision  would  be  erroneouH,  and  not  void. 
Jnrisdletlon  does  uot  dei>eud  on  snlHciener 
■oraflldaTlt.   Cwiry  t.  42-320,  '7:i. 

8176.  Before  a  counter  board  can  talie  jor- 
Isdietion  of  an  application  for  location  of  a 
highway,  it  must  appear;  (1)  that  notice  of  ap- 
plication has  been  given,  (2)  that  twelve  fr«e- 
holders  of  county  have  signed  petition;  and  (3) 
that  six  of  petitioners  are  of  immediate  neighbor- 
hood of  road.    Little  y.  Tkompson,  24-146,  '65. 

8177.  All  facto  necessary  to  give  jurisdiction 
.must  affirmatively  appear  by  record.  OroaaUu 
■V.  (yBrien,  24-325,  '65. 

8178.  Tfaesubjectmatterof  "inclosorefl"  has 
nothing  to  do  with  jurisdiction.  Id. 

8179.  Power  of.  Hlf^hways.  Location. 
Under  act  of  June  17,  '52,  and  act  amendatory 
thereof  (1  R.  S.  '76.  p.  528),  Jurisdiction  of  the 
board  of  eommlBSloners  of  proper  county  over 
location  and  establishment  oi  highways  within 
limits  of  such  county,  Is  absolnte  and  nullm- 
Ued.  Such  inriBdiction  is  not,  by  terms  of  said 
-act,  excludea  from,  or  by  reason  of,  corporate 
boundaries  of  any  incorporated  town  within 
-county  limits.  It  seems  to  us,  therefore,  that 
order  and  judgment  of  board  of  commissioners 
of  the  county  establishing  a  public  highway, 
where  the  petition  and  proceedings  thereou  are 
in  strict  accordance  with  law,  can  not  be  regard- 
■ed  as  a  nullity,  for  sole  reason  that  one  of  ter- 
mini and  a  part  of  highway  are  within  corpo- 
rate limits  of  an  incorporated  town.  I^xalmg, 
4taervaor,  r.  Dimger,  60-72,  TT.  (v.  B.  S.  '81, 
5d01-6023.) 

8180.  Petition  and  withdrawal.  Parties  to 
a  petition  for  organiiation  of  a  gravel  mad  com- 

any,  under  act  of  '65,  may,  by  written  with- 
rawal,  have  petition  as  to  them  dismissed.  If 
.sufficient  petitioners,  as  required  by  said  statute, 
do  not  remain,  the  Jurisdiction  or  the  board  of 
eommlssionerg  is  onsted*  A  company  so  or- 
«inized  may  be  impeached  on  information. 
Hord  T.  EUioit,  88-220,  *70. 

8181.  Jnrtedletlon  orer  ditches.  An  order 
by  board  of  commissioners  establishing  a  ditch 
was  a  final  proceeding  by  a  court  of  competent 
jurisdiction,  which  could  not  be  attacked  collat- 
erally, though  it  might  have  been  reversed  on 
appeal.    Otambers  v.  Kyle,  67-206,  79. 

8182.  Where,  on  appropriation  being  voted, 
CO.  commissioner})  order  tax  to  be  lerlM,  thej 
thereby  determine  J  adiclally  that  proper  no- 
tice of  election  has  been  given,  and  such  decis- 
ion can  not  be  attacked  collaterally  in  suit  to  en- 
Join  collection.  Faria  t.  Reynolds,  70-369,  *80. 
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8188.  Costs.  In  a  proceeding  to  open  a  pub- 
lic highway,  board  of  commissioners,  and  no 
other  court,  may  order  costs  paid  out  of  county 
treasury,  if  it  be  of  sufficient  importance  to  pub- 
lic. Or  this  the  eommlssloners  luTe  final 
Jud^ent.  Jamieaon  V.  Oom'a  Cat*  Cb.,  69-466, 
'77 ;  Bd.  Corn's  OmiU  Co.  v.  SmaB,  61-318,  '78. 
{Logan  v.  Kiaer,  25-393,  '65.) 

8184.  Judgment  of  Commlaslonere.  The 
legality  of  organization  of  a  turnpike  corpora- 
tion, including  sufficiency  of  its  articles  of  asso- 
ciation, estimate  of  cost  of  road,  and  requisite 
amount  of  stock,  are  questions  which  must  be 
passed  upon  by  commissioners  before  they  order 
an  asscKMment.  The»>e  facts  having  been  fonnd  to 
exist  by  them  cannot  collaterally  be  at- 
tacked. Barnkill  v.  Milt  ^ring,  etc,  Q.  B.  Co., 
51-354,  '75.  Cf.  Emnt  T.  Cfermoa*,  etc,  O.  B.  Co., 
id.  160;  46-96. 

8185.  Jarlsdietlon.  Presamption.  When 
board  of  commissioners  have  jurisdiction  of  a 
certain  matter,  when  a  certain  petition  is  filed, 
decision  by  the  board  thatsncli  a  petition  has 
been  filed  Is  conclusive.  Bd.  C<mC%  Qay  Co.  t. 
Maridt,  4fr-96,  '74 ;  State  v.  AWAam,  82-325, 
'69.  Though  irregularity  may  exist  in  petition, 
etc.,  acted  on.  WeMon  v.  LavUey,  88-486,  '70. 

8186*  So  of  the  claim  of  a  physician  for  sei^ 
vices  in  a  pott-moriem  examination,  made  at  re- 
quest of  coroner;  then  judgment,  while  unre- 
versed, is  conclusive.  Oaetm  v.  Bd.  Com't  MaxvM 
Co.,  8-497,  '52.  Cf.  Bd.  Corn's  Morgan  Co.  v.  Jalm- 
wn,  29-35, '67. 

8187.  Petition  and  notice.  Proof  of  notice 
of  a  petition  for  a  road  must  be  made  before 
board  of  commissioners,  and  Is  a  JurlsdlctioiUtl 
fact.  Until  that  is  shown,  court  can  not  act. 
When  the  record  shows  that  such  notice  was 
given,  though  without  showing  evidence,  it  Is 
conclnslre.  Wild  v.  Deig,  4S-^,  73jA'i«wwer 
V.  Hamelmaa,  88-80, '70;  Wright  v,  WeUs,  2»- 
354,  '68 ;  LUUe  v.  ThokvMn,  24-146,  '65.  Object- 
tion  can  not  be  maae  after  board  has  acted, 
LilUe  V.  Thomp»m,  eupra. 

T.  Errors.  Violation  of  Duty.  Remedy. 

8188.  Refusal  to  act.  Mandate.  After  re- 
viewers have  assessed  damages  to  be  incurred  by 
opening  of  a  proposed  road,  and  have  reported 
that  rrad  would  oe  of  public  utility,  and  Doaid 
of  commissioners  have  refused  to  make  an  ord^ 
for  payment  of  said  dama^  out  of  county  treas- 
ury, a  mandate  will  not  he  to  compel  hoard  to 
make  such  order,  as  remedy  of  petitioner  ia  by 
appeal.  Bd.  Chm'a  Boone  Co.  T.  fltoe,  88-193,  *71. 
(«.  K.  S.  '81,  5027.) 

8180.  Violation  of  duty.  An  Indictment 
against  conn^  commissioners  for  failing  to 
examine  into,  etc,  proceedings  of  auditor,  etc, 
must  show  existence  of  circnmstances  which  ren- 
dered it  possible  for  them  to  perform  the  duty, 
as  that  auditor  had  made  his  reports  and  was 
present.   fStatt  v.  Sandei-n,  2-578,  '51. 

8190.  Injunction.  Illegal  acts.  The  board 
of  commissioners  may  be  inioined  by  any  tax- 
payer of  county,  from  doing  illegal  acte  and  tran- 
scending their" lawful  powers,  when  effect  would 
be  to  impose  an  unlawful  tax,  or  increase  his 
taxes.   Bd.  Cbm's  Clay  Cb.  v.  Afarkte,  46-96,  74. 

8191.  Commissioners*  removal  of  county 
seat.  When  l>oard  of  commissionere  have  made 
an  order,  re-locating  a  county  seat,  under  stat- 
ute, they  can  not  be  injoined  from  letting  con- 
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tract  for  constmction  of  a  new  connty  building 
«D  ground  that  architect  bad  not  made  perfect 
plus  and  eBtimates  for  same,  or  Uiat  none  were 
«a  file  in  anditor's  office  and  that  estimated  cost 
vas  more  than  $1^000.  Bd,  Qmii  Cbw  Co.  t. 
MarU^  4ft-96,  '74. 

8192.  Error  In  proceedings.  Remedy.  If 

"fliere  were  error  in  the  proceediogs  of  soch  board, 
in  connection  with  a  tax  levied  as  an  appropri- 
ation for  a  railroad  company,  a  correction  of  it 
■moat  be  addressed,  in  first  instance,  to  such  board 
■and  not  to  C.  C.   BiUinger  v.  BeU,  ft&-445,  '79. 

8195.  In  snit  upon  an  auditor's  bond,  for 
breach  in  drawing  warrants  upon  treasury  with- 
•out  authority,  board  of  commissibners  is  pro^r 
relator.  Sec.  7,  of  code,  so  far  as  it  conflicts  with 
rwc.  12,  act  of  May  31,  '52, 1  R.  a  76,  165,  im- 
pliedly repeals  it  GfraAom  t.  SlaU,  66-386, 79. 
.{k  R.  8.  '81,  253, 5901) 

8194.  The  board  is  not  in  any  manner  es- 
topped or  prejudiced  in  such  suit,  by  having,  in 
settlement  with  treasurnr,  allowed  him  amounts 
by  hin  paid  in  redemption  of  such  orders.  Id. 

Jh  Fartjr  FUlBtlfl: 

8196.  Action  may  be  bronebt  in  name  of 
county  commissioners,  to  foreclose  mortgage 
on  rMl  estate,  executed  to  board  and  their  suc- 
cessors, for  nse  of  eonnfy,  to  secure  payment  of 
«  note  executed  to  county  treasurer  for  use  of 
coQnW.    VmandaU  v.  Sale,  6&'176,  79. 

8196.  It  may  also  be  brought  by  county  aud- 
itor. Id. 

8197.  Taxes.  The  board  of  commissioners 
■can  not  maintain  an  action  to  recover  from 
tte  state  money  Illegally  collected  as  taxes 
frm  t^  owners  of  teal  estate  and  turned  into 
state  treasury,  as  money  belongs,  not  to  them, 
ibot  to  land  owners.  Skoemakery.  Bd.  Om*a  Qrant 
Cb-  86-175,  71. 

8198.  In  a  suit  apon  a  sorplos  rerenne 
bead,  board  is  a  proper  relator.  State  y.  Qark, 
4-315,  '53. 

8199.  May  enforce  sabscrlptlons  made  for 
Its  benefit*  conditioned  on  location  ot  court- 
house. Saum  V.  Bd.  Oom*»  Lamtaee  Cb.,  52- 
213,  75. 

8S60*  Boards  of  commissioners  of  the  sereral 
eoontks  are  bodies  corporate  and  politic,  and 

maj  rae  an4  be  sned  by  tbelr  corporate 
aasuB,  and  have  all  other  duties,  rights  and 
powers  incident  to  corporations,  not  inconsistent 
with  taw  creating  them.  Board,  eie.,  t.  Doy,  19- 
450, '62:  JIamoodv.  Davidaon,  il-212, '72 Haag 
T.  Bd.  Oom'$  Vanderlmrgk  Co.,  eie..  60-511,  '78. 

8201.  An  action  on  mmdof  tne  treasurer  of 
aconntymnst be broughtby state,  on  relation  of 
cwnty  auditor  atone.  The  boud  of  commis- 
sioners of  coun^  are  not  proper  co-relators.  A 
complaint  in  such  action  on  relation  of  both,  is 
bad  on  demurrer.  Yaier  t.  Slate,  £8-299,  '77 ; 
^oi:  T.  Slate,  49-51,  74.  Cf.  Bd.  Cam's  FraaHin 
Co.  V.  Jfea«m,  24-382,  '65. 

8202.  An  action  against  township  trastee 
on  his  official  bond,  to  recover  the  congressional 
school  fond,  is  properly  brought,  on  the  relation 
of  the  board  of  commissioners.  Dam  y.  Bd. 
Cam'»  Bartholomew  Co.,  44-38,  '73. 

8203.  Bonds  parable  to  the  board  of  com- 
mlssianers  are  Tslid,  and  board  can  recover 
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thereon.  Baker  y.  Bd.  Oam't  WaOington  Co.,  69- 
497,  '76. 

8204.  Commissioners  of  connty,  being  a 
corporate  body  expressly  authorized  by  statute 
to  sue  and  be  sura  in  all  matters  concerning 
county,  may  sue  a  collector  of  connty  rev- 
enues who  makes  defanlt.  Bd.  Gom's  Gibion 

Co.  V.  Harrington,  1  Blf.  260,  '23. 

820a.  Commissioners  of  public  connty  fond. 

A  bond  was  executed  to  state  by  A  and  others, 
in  '36,  conditioned  that  A  should  faithfully  dis- 
charge his  duties  as  commissioner  of  three  per 
eeni.  fund  of  Perry  county,  etc.  Hdd;  commis- 
sioner himself  was  liable  to  county,  independ- 
ently of  bond,  for  any  breach  of  his  duties. 
MarahaU  v.  SkUe,  8  Blf.  162,  '46. 

rn.  Special  Session84  Call. 

8206.  The  auditor  et  al.  have  the  final  dis- 
cretionary determination,  (1)  whether  public 
interests  reauire  a  special  session,  (2)  whether 
the  six  days'  notice  is  sufficient,  (3)  whether  an 
emergency  requires  a  shorter  notice,  (4)  when 
special  session  shall  begin.  WUaon  v.  Bd.  Oom't 
HamiUm  Co.,  68-507,  79.  Cf.  Oiitw  v.  KeigJU- 
ley,  24-514,  '65;  Bd.  Corn's  Madiaon  Co.  v.  Brown, 
28-161,  '67. 

8207.  Such  session  is  legally  held  for  purpose 
of  hearing  applications  for  appropriation  for  a 
certain  railroad  company,  when  auditor  in  a  no- 
tice on  10th,  bad  it  served  on  commissioners  on 
12th,  for  them  to  meet  on  15th,  of  a  certain 
month.  Id. 

'8208.  Special  sessions.  When  a  coun^  board 
is  once  lawfully  convened  in  special  session,  it 
may  adjourn  from  day  to  day.    The  record 

need  not  show  the  call  of  the  auditor  for  a 

special  session.  This  may  be  shown  aliunde. 
Bd.  Oom't  Madiean  Co.  v.  Broma,  28-161,  '67. 

8209.  Special  sessions  may  be  called  by  the 
auditor  "whenever  interests  of  county  demand 
it,"  and  it  seems  decision  of  auditor  can  not  be 
reviewed.    Oliver  t.  Kaghdey,  24-514,  '65. 

8210.  It  is  of  interest  to  county  to  provide  a 
bounty  to  save  a  draft.  Id. 

8211*  The  auditor  need  not  in  his  call  state 
objects  of  session,  nor  will  board  in  their  actions 
be  limited  to  objects  of  call.  Id. 

8212.  Special  sessions.  Actof'45(Laws,  p. 
54),  empowered  county  auditor  to  call  special 
sessions  of  board,  by  giving  notice  in  writing,  to 
each  of  comroissionerg,  specifying  purpose  for 
which  they  are  called  together;  and  provided 
that  upon  receiving  such  notice,  commissioners 
should  meet  and  transact  business  for  which 
such  special  session  was  called.  Held;  in  a  suit 
where  an  order  by  two  commissioners  was  relied 
npon  (the  third  not  being  present),  that  it  should 
appear  that  such  notice  was  given,  and  that 
such  order  was  upon  subject-matter  named  in 
the  notice;  for  at  a  special  session  the  board 
would  have  no  jurisalctlon  over  any  business 
not  specified  in  the  notice  calling  it.  Awea- 
thalY.M.&  I.  P.  R.  Co.,  10-358,  '58. 

8218.  Power  of  speeial  session.  An  order 
made  by  board  of  commissoners,  not  at  a  regu- 
lar, nor  at  a  special  session  called  by  audi- 
tor, granting  prayer  of  a  petition  for  an  election 
by  voters  of  a  township  upon  a  proposed  appro- 
priation, to  aid  in  construction  of  a  railroad, 
pursuant  to  act  of  May  12,  '69  (I  B.  &  '76,  p. 
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736),  is  ill^l  and  void ;  and  collection  of  a  tax, 
levied  pursuant  to  sach  order  and  election,  may 
be  injoined  at  suit  of  tax-payer.  C.  C.  &  I.  V. 
B.Co.Y.Bd.  Qm'a  Grani  Co.,  65-427, 79.  Iv.  R. 
a  '81, 4046.) 

Tin.  XIsoelUBeoiis  Powers  and  DnUes. 

8214i  The  powers  of  board  of  commissioneiB, 
which  are  wholly  ministerial  or  discretionary, 
when  exercised  in  good  faith  in  their  limits,  can 
not  be  revised  by  a  court  of  judicature.  Bd.  Corn's 
Hamilton  Co.  v.  OoUingham,  50-559,  77 ;  Engluh 
v.Smoek,  84-115,  70. 

8216.  Duty  to  approve  ofHcial  bond.  It  is 
the  duty  of  board  of  commissioners,  or  a  major- 
ity, if  official  bond  of  a  sherifi'was  reqnired  to 
be  approved,  to  meet  at  auditor's  office,  without 

grecept,  within  ten  days  after  commencement  of 
is  term  of  office  and  receipt  of  his  commission, 
and  to  approve  securities  thereto,  if  sufficient, 
according  to  statute.  And  in  case  of  failure,  an 
alternative  writ  of  mandate  is  issuable.  Sd,  Qm's 
Some  Co.  v.  Slate,  61-379, 78.  Cf.  Stale  v.  Blair, 
82-313,  '69-  i%)er  v.  Slate,  22-399, '64. 

8216.  Ultra  Vires.  In  action  by  county  com- 
missionetSj  upon  a  note,  and  to  foreclose  mort- 
gage securing  mortgagor  answered,  alleging 
that  consideration  for  such  note,  was  an  illegal, 
unauthorized  loan  to  him  by  plaintiff  of  money 
belonging  to  "  court  house  fund."  Hdd  ;  on  de- 
murrer, such  answer  is  insufficient.  Sturgeon  v. 
Bd.  Corn's  Davi&ai  Co.,  65-302,  '79. 

8217*  The  law  confers  no  power.and  injoins 
no  duty,  upon  commissioners  to  aid  In  the  ar- 
rest, proseentloM  or  eonTlctlon  of  a  person 
charged  with  the  commission  of  crime,  either 

by  an  offer  of  reward  or  by  employment  of  de- 
tective or  professional  skill,  ana  a  parol  contract 
by  board  for  payment  of  a  reward  for  arrest  of  a 
criminal  is  ultra  vires  and  can  not  be  enforced. 
Bd.  Om'a  Oram  0>.  v.  Bradford,  72-455,  '80. 

8218.  Nor  power  to  make  a  contract  to  em- 
ploy a  person  to  aid  attorneys  of  state  in  "  more 
eficictually  prosecuting  and  procuring  to  be  pros- 
ecnted  "  any  person  charged  with  a  crime. 

V.  Bd.  Cbm'a  Monroe  Co.,  68-575,  79. 

8219.  Nor  to  employ  an  attorney  to  assist  in 
prosecution  of  a  defendant  indicted  for  embez* 
rim^^cQunty  funds.  Bd.  Qm'a  S^pUg  Go.  t.  Ward, 

822^.  Coonty  Commissioners  have  no  pow- 
er to  declare  one's  taxes  paid  before  they  nave 
been  assessed.   Seobeg  v.  Veeaiw  Oo.  72-651,  '8a 

8221.  The  board  is  not  empowered  to  estab- 
lish a  road  of  nndefined  width,  and  its  order  es- 
tablishing such  a  road  Is  void.  WMter.  Qmover, 
5  Blf.  461  '40. 

8222.  The  board  of  corn's  can  not  defeat  the 
claims  of  a  treasurer  for  his  services,  in  per- 
forming a  duty  imposed  by  them  upon  him,  on 
ground  that  they  had  no  authority  on  their  part 
to  require  him  to  do  such  service.  Bd.  Corn's 
Lagranm  Co.  v.  Newman,  85-10,  '70. 

8228.  The  bet  that  the  board  of  commis- 
sioners procured  a  safe  and  ordered  treasurer  to 
keep  fundft  therein,  does  not  release  him  from 
his  obligation  to  pay  over  money,  it  having  been 
stolen,  for  board  have  no  power  to  direct  t  he 
treasurer  how  or  where  he  shall  keep  the 
funds.    Haibertv.SlaU,'lt-\2b,'U.  Cf.  28-86. 

8224.  The  powers  of  the  board  of  commis- 
sioners of  a  conn^  are  designated  by  law,  and 
iUDong  them  is  not  right  to  Interfere  wlt^  the 


course  marked  out  for  the  collector  or  beas- 

nrer;  and  if  such  board,  by  order,  give  the  col- 
lector a  longer  time  for  payment  of  revenue  of 
year  than  law  prescribes,  such  order  is  without 
authority  and  wnolly  inoperative.  Comam,Stakf 
4  Blf.  241, '36. 

8225.  How  far  board  of  commissioners  Betas, 
agent  of  people,  see  State  v.  Bd.  Cam's  Ripley 
a.,  a-310,  '57. 

8836>  The  commissioners  of  a  county  have- 
power  to  sell  stock  In  a  B.  K.  eomiMn;  held 
by  them  for  county.  Shannon  v.  C^Ba^  SI- 
SOS,  '75. 

8227.  The  board  of  commissioners  of  a  coun* 
ty  may  legally  purchase  and  take  an  assifn- 
ment  of  bond  and  mortgages  withont  makmg; 
transactions  a  matter  of  record.  It  may  be- 
proved  by  parol.  Halstead  v.  Bd.  Corn's  Lake  Ok, 
56-^163,  77. 

8228^  Duty  as  to  turnpikes.  They  are  re- 
quired to  appoint  three  freeholders  of  tte- 
.county,  one  to  reside  in  each  commiasioner's 
district,  whose  term  of  office  is  same  as  that  of 
commissioners  in  his  district,  who  are  eaUed 
"  assessors  of  benefits.**  2Wpta  v.  £agk  Ondt 
0.  R.  Co.,  48-45,  74. 

8229.  Justkes.-  The  county  board  are^vot 
a  discretion  as  to  number  of  justices  of  peace 
to  be  elected  in  each  township,  not  exceedii^' 
three  for  each  township,  and  one  for  each  incor- 
porated town  therein.  Toum  ^>enoer-v.  CUne,  28- 
51,  '67. 

8230.  Practice.  Turnpikes.  Amendment 
of  assessment  fort  When  an  assessment  of  beo- 
eSts  to  lands,  to  aid  in  the  construction  of  turn- 
pikes, is  invalid  by  reason  of  casual  omissions  of 
certain  lands,  the  eonntf  commlssloneTS,  m 
motion  of  themselves  or  of  Interested  par- 
ties, majr  reassemble  the  appraisers  and  re- 
quire a  corrected  assessment,  which  will  be- 
valid,  though  made  after  commencement  of  a 
suit  against  turnpike  company  because  of  such 
omissions.  Sand  Creek  ISimvikt  Go.  y.  BMiMr 
41-79,  72. 

8281.  ^t  snch  latter  amended  assenment 
will  be  invalid  if  made  by  different  asseasois.. 
WAb  V.  SraadyvAM  J.  Turwmke  Co,,  &&-441, 76. 

8282.  Claim  for  keej»nf  pauper  wife. 

Power  of.  County  commissioners  can  not  en- 
force a  claim  a^inst  a  husband  for  boarding  and 
keeping  his  wife  as  a  pauper  in  county  asylum. 
If  she  was  a  pauper  he  was  not  liable.  If  she 
was  not  a  pauper  commiBsioneis  had  no  author- 
ity to  provide  for  her,  or  to  maintain  an  action 
for  so  doing.  Sd.  OotiCt  SwitKrbmd  Oo.  t.  BOdf 
brand,  1-5^,  '49. 

8288.  Nor  when  husband  promised  to  pay  for 
same.  Bd.  Corn's  NobU  Co.  v.  Sehmake,  51-416, 76. 

8284.  Itisdutyof  board  of  commissioners  of 
a  county,  under  K.  8.  '52,  to  ftimlsh  fuel  for 
recorder's  office*  Bd.  Oom't  Jetabm  Cb.  t.  J^Mg, 
7-721,  '56. 

8285.  Duty.  It  ia  made  the  duty  of  board  t» 
provide  for  payment  of  eonnty  expenses.  State 

V.  Bd.  Corn's  Montqomery  Co.,  26-522,  '66. 

8236.  Power  to  pa][  from  general  fund. 
By  act  of  '41,  "to  provide  for  the  payment  of 
debts  contracted  by  the  late  mayor  and  common 
council  of  the  town  of  Lafayette,  under  the 
charter  of  said  town,"  the  commissioners  of  Tip- 
pecanoe county  were  constituted  a  court  of 
claims  to  adjudicate  upon  demands  against  late 
corporation,  with  power  to  levy  and  collect  from 
corporators  alon^  necessarv.(axe8  to  va.y  sud 
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demands.  Neither  county  auditor  nor  commiB- 
sioners  had  authority,  under  that  act,  to  issue  an 
order  for  payment  of  such  demands  out  of  funds 
of  coantf.  Bd.  Gm'a  Tippecanoe  Co.  v.  Coz,  6- 
408, '65. 

8287.  Nnisanee.  The  board  of  county  com- 
missioners has  no  more  li^ht  to  maJntAin  a 
Bolsuice  than  an  indirldnal  would  have,  and 
for  a  nuisance  maintained  upon  its  property  in 
county,  same  liability  attaches  wainst  it  as  to 
an  individual.  Haag  t.  Bd,  Om't  Ymduittr^ 
Co.,  60-511,  '78. 

DC  Power  to  Borrow  and  Qlre  Bonds. 

8288.  Sec.  17, 1  R.  S.  '76,  354,  does  not  inter- 
fere with  Incidental  power  of  conntr  commlg- 
(doners  to  make  temporary  loans  for  tempo- 
rary purposes,  though  there  be  a  former  loan  un- 
paid, of  one  ^r  cent,  of  assessed  value  of  taxa- 
ble property  in  the  county.  MiUer  v.  Bd.  Corn's 
Dearborn  Cb.,  66-162,  '79.  (v.  R.  S.  '81,  5749.) 

88S9.  In  making  such  loans,  the  board  may 
act  bj  aatfaorued  agents.  Id. 

8240.  Cmatf  eommlagloners  bare  power 

to  execute,  receive  or  assign  a  note  and  mort- 
gage necessary  to  carry  on  its  legitimate  busi- 
ness.   VanardMUv.  Slate,  66-176,  '79. 

8241.  Power  to  borrow.  The  commission- 
ere  may,  in  their  discretion,  borrow  money  "  to 
oonatmct,  complete  or  repair"  coanty  buildings, 
at  one  or  several  loans,  as  long  as  sum  total  out- 
standing does  not  exceed  one  per  cent  on  as- 
■essed  value  of  property  of  county.  Bd.  Om*» 
BamilUm,  Go.  v.  CoUtngham,  56-559,  77. 

8242.  A  complaint  to  injoin  board  from  mak- 
ing such  a  loan,  on  grounds  that  loans  will  ex- 
ceed said  amounts,  must  show  and  averthatsnm 
total  of  loans  exceeds  said  amount.  Id. 

8248.  Power  to  ^re  bonds.  The  county 
e(HnmisBioner8,  under  sections  17-22  of  act  of 
Jnne  17,  '5%  providing  for  organization  of 
county  boards,  was  authorized  to  issue  certain 
bonds,  "  bearing  a  rate  of  interest  not  exceeding 
ten  per  cent,  per  annum,  •  •  •  payable  annu- 
ally." The  board  issued  bonds  payable  semi- 
annually. Held;  in  action  by  a  citizen  and  tax- 
payer of  county,  board  could  be  injoined  from 
issuing  and  selling  of  such  Ijonds,  as  it  had  ex- 
ceeded authority.  Endiih  v.  iSWeA,  84-115 '70. 
(•.  B.  a '81,  6749.) 

X.  Holding  Beal  Estate. 

8244.  The  commissioners  of  county  have 
power  to  purchase  and  hold  land  for  a  poor 
farm.  Hofcen  v.  Bd.  Cbm'»  Laie  Co.,  66-194,  '76 ; 
Hmward  v.  Davidtton,  41-212,  '72. 

8246.  But  can  hold  only  one  tract  of  land  for 
mch  purpose.   Honnav.  Bd.  Qm's  FutmtM  Co., 

8246.  Presnmptfon.  When  commissioners 
of  a  coanty  purchase  lands,  it  will  be  presumed, 
until  contrary  is  shown,  that  purchase  was  made 
for  some  of  pnrposes  authorized  by  law.  Bd. 
Qm'a  Henry  Oo.  v.  SUxtter,  62-171,  '75. 

8247.  Right  to  qnestion.  This  questioncan 
only  be  inquired  into  by  state.  Hayward  v.  Dor 
ndam,  41-212,  72. 

XI.  Aanexatlon  to  Cities  and  Towns. 

8248.  Proceedings  to  annex  territory.  Ap- 
Veu.  An  ai^ieal  tuI  not  be  from  an  action  or 


decision  of  a  board  of  commissioners,  in  their 
proceedinjfs  for  annexation  of  territory  to  a  city, 
as  authorized  by  sections  86  and  86,  of  general 
law  for  incorporation  of  cities,  (r.  R.  S.  '81, 
3196, 3197.)  FTuu&nan  V.  OUy  Vwuxtmei,  68-480, 
'77 :  OHy  Peni  v.  Bean,  66-676, 77 :  Ott,  Ind'poUs 
V.  Sum,  89-159,  '72;  Tmslee,  ele^  Totm  Princeton 
v.Jtfonafc,  86-51, '71:  Church  v.  linmKmghtttcmu 
86-177,71. 

8249.  Petition  for  annexation  of  land. 

Countv  commissioners  may  permit  city  to  file 
plat  of  lands  to  be  annexed,  after  presentation 
of  petition.   Stih  v.  City  IruTpolis,  66-615,  '77. 

8260*  Under  see.  60, 1  CT.  A  H,n.  680,  the 
trustees  of  a  town  can  ^tltlon  the  board  of 
commissioners  for  annexation  of  adjacent  terri- 
tory not  embraced  within  section  50  of  same  act. 
Elstm  T.  Bd.  Tmsteet  Onu^ordmnUe,  20-272,  '63. 
(r.  R.  S.  '81.  3196.) 

8261.  Where  a  legal  petition  has  been  filed 
before  commissioners  for  incorporation  of  a  town, 
it  is  their  duty  to  hear  proof,  and  if  satisfied 
with  its  legality,  to  make  an  order  declaring 
such  territorr  shall,  with  assent  of  qualified 
voters  thereof,  be  an  incorporated  town  as  named 
in  petition;  and  after  election  has  been  properly 
certified  by  inspectors,  to  declare  such  town  had 
been  incorporated  by  name  adopted.  Taylor  v. 
City  FoH  Wayne,  47-274,  '74.  Cf.  ARdlikn  v. 
O/v  Bloomington,  72-161,  '80. 

8262.  Commlsslonersofcoantr,ata8pecIal 
session,  can  not  have  Inrlsdlction  of  proceed- 
ings for  the  annexation  of  contiguous  terri- 
tonr  to  an  incorporated  city  and  make  a  valid 
order  for  such  annexation.  C%  Ftneennet  T. 
Windman,  72-218,  '80. 

Xn.  Aiding  Public  Enterprises. 

See  Gmtniy,  VI. 

8268.  Power  to  appropriate  money  to  ag- 
ricnltBml  societies.  The  board  of  commission- 
ers of  a  county  have  no  power  or  authority  to 
donate  money  of  a  county  to  assist  an  agricul- 
tural or  any  other  corporation.  A  perpetual 
injunction  may  be  decreed  in  suit  brought  by  a 
resident  tax-payer  of  county  against  any  such 
appropriation.  Warren  Co.  Agrieuiiural  Joint 
Soc*a).v.  Parr,  66-30,  76. 

8264.  A  tax-payer  may  InJoIn  the  board  of 
commissioners  from  executing  an  order  made 
by  the  board,  for  a  donation  of  money,  with- 
out appealing  from  such  an  order,  when  the  0l> 
der  was  void  for  want  of  power  to  make  it.  J9ar- 
neg  v.  /.  C.AD.R.  Co.,  84-244,  '69. 

8266.  It  Is  within  discretion  of  the  board  to 
determine  when  the  damages  awarded,  in  open- 
ing of  highway,  are  to  be  paid  out  of  county 
treasury.  Sayez  v.  Bd.  Corns  Koaeivsko  Co.,  69- 
652,77. 

8266i  Commisrionersof  a  county  have  bo 

power  to  furnish  aid  to  gravel  road  companies, 
nor  to  enter  into  a  contract  for  future  repairs  of 
bridge,  or  approaches  thereto,  on  line  of  such 
road.  DrHtwood  V.  Tarrtp.  Co.  v.  Bd.  Qm's  Bar- 
tholomew Co.,  72-226,  '80.  («.  R.  S.  '81,  2885- 
2887.) 

8267.  Sec.  4  of  graTel  road  act  (1R.S.  '76. 
p.  656;  R.  S.  '81, 3628),  does  not  empower  board 
to  make  such  contracts.  Id. 

8258.  Right  to  issne  bonds  to  aid  rail- 
roads. Commissioners  of  a  county,  unless  by 
statute  so  authorized,  can  not  issue  and  nego- 
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road  companies.  Sd,  Cbni'a  Delamre  Co.  t.  Me- 
Qinloek,  61-325,  '75. 

8269.  Nor  to  make  donations  from  coantr 
treasury.  Harney  v.  /.  C  ^D.R.  Co.,  82-244, 
'69. 

8260.  Nor  to  make  subscriptions  forelock  in 
a  railroad  compan^r.  L.  M.  3s  £.  R.  Co.  y.  Qei- 
ger,  84-185,  '70. 

8261.  They  can  levy  a  tax  in  aid  of  construc- 
tion of  a  railroad  at  their  June  Beasion  only. 
StaU  T.  WheatUm,  8»~&20,  '72. 

8262.  A  tax-payer  may  injoin  board  of  com- 
missioners from  makiiw  a  doutlon  to  erect  a 
Behool  building  out  or  general  fund.  AiAbvot 
T.  OtfT,  *76. 

xm.  BefkiBdIiiff  Taxes. 

8268.  Act  March  2,  '53  (1.  O.  &  H.  110;  B. 
a  '81,  6815),  (not  in  K.  a  >76,)  except  as  mod- 
ified by  act  Feb.  8, 77,  as  regards  school  lands, 
is  still  in  force,  and  authorizes  an  appeal  in  cases 
where  county  commissioners  refnse  to  hear  np- 
pUcatton  to  refund  taxes  wrongfully  collected. 
State  V.  Bd.  Gnu's  Mitmi  Co.,  68~497j  '78. 

8264.  The  determination  of  right  to  have 
taxes  thus  refunded,  is  a  judicial  act,  and  not 
ministerial.  When  right  is  refused,  remedy  is 
by  appeal,  and  not  by  mandate.  Id. 

626fi.  The  act  of  Feb.  8,  '77,  prohibits  all 
treasurers  from  refunding  taxes  paid  on  public 
school  lands,  and  all  boards  of  commissioners 
from  authorizing  same,  and  takes  away  jurisdic- 
tion of  all  courts  to  entertain  any  action  brought 
to  recover  such  taxes.  Henderson  t.  State,  68- 
244,  '77. 

XIT.  Soperrision  of  Yacant  Offleecu. 

8266.  Power  ef  appfrintment  The  com- 
missioners of  a  county  can  fill  a  vacancy  in  office 
of  sheriff  created  by  resignation.  State  t.  Haxue, 
48-105,  *73. 

8267.  But  the  Insanity  of  a  county  treasurer 
could  not  authorize  them  to  make  a  temporary 
appointment  in  his  place.  State  v.  Pidoeon,  8  Blf. 
132,  '46. 

8268.  A  Taeanej  of  a  eoiutjr  <Ace  may  be 
filled  by  commissioners  without  a  rendition  of  a 
judgment  of  forfeiture.  Hedley  v.  Bd.  Cbm's 
FnatMin  Cb.,  4  Blf.  116,  '35.  Cf.  State  v.  Allm, 
21-616,  '63;  Yonicei/Y.  State,  27-236,  '66;  StaU 
T.  Jmes,  19-356,  '62. 

8269.  Election  ef  jostice.  The  board  doing 
county  business  may,  under  statute  of  '31,  order 
an  election  of  a  justice  to  supply  a  vacancy 
wliich  had  previously  occurred;  bat  they  have 
no  authority  to  make  such  an  order  in  anticipa- 
tion of  a  vacancy.  Nooe  v.  Bradley,  3  Blf.  168, 
82. 

XT.  Connty  Seat.  BemoTal* 

8270.  Ciiange  and  remeral  of  county  seat. 

Under  section  6  of  act  concerning  re-location  of 
county  seats,  it  is  imperative  duly  of  board  of 
commissioners  to  cause  such  removal  when  nec- 
essar;^  facts  have  occurred ;  and  a  corresponding 
right  is  vested  in  each  citizen  tax-payer  of  county 
to  have  removal  made,  and  writ  of  mandate  will 
lie  therefor.  Bd.  Corn's  Clarke  Go.  v.  Slate,  61- 
75, '78.  (r.  R.  8. '81,  4240.) 
_  8271.  County  seat.  Location.  Fraud  prac- 
ticed on  commissioners  of  a  county  in  procuring 
an  order  for  removal  of  county  seat,  which  was 


not  consummated  until  final  order  was  made,  is 
sufficient  ground  for  injoining  proceedtngB  un- 
der such  Older.  JfanUe  v.  Bd.  Qm'a  Oa^  Cfai, 
66-186,  '76.  Ci  Qmdit  v.  Bd.  Gom'b  ifoBbm  Gk, 
25-422,  '65. 

8272.  But  not  for  fraud  practiced  prior  to 
such  order,  while  t»  fieri,  which  could  be  con- 
tested before,  and  judgment  passed  upon,  bycom- 
missionera.    MarUe  v.  Bd.  Om's  Qay  Co.,m>pni. 

8273.  Such  proceeding  must  be  brought  in  a 
reasonable  time  before  (and  it  must  be  shown) 
rights  of  other  parties  intervene.  Id. 

XTI.  Revocatioa  of  Orders. 

8274.  The  board  of  commissioners,  at  a  sab- 
sequent  term,  has  no  authority  to  set  adde 
orders  made  at  a  previous  term  in  relation  to 
removal  of  county  seats  on  ground  of  fraud. 
Bd.  Cfam's  Qarke  Co.  v.  StaU,  61-75,  '78. 

6276.  Allowance.  Besdwos.  When  aboard 
has  once  made  an  allowance  to  a  contractor  on 
his  contract  with  them,  they  can  ttot^  espedally 
in  the  absence  of  and  withont  notice  to  A.  re* 
sctnd  the  order.    Lyone  v.  MiUer,  17-250,  '61. 

8276.  The  allowance  is  an  admission  that 
the  work  was  done  acco^ing  to  contract.  Id. 

8277.  A  contracted  to  build  a  bridge  "ac- 
cording to  the  pluui  iuid  specifications  on  file  in 
the  auditor's  office."  Tlie  commissioneis  made 
him  an  allowance  (third  instailment).  The 
auditor  refused  to  issue  warrant.  His  answer 
was,  that  after  board  had  allowed  said  sum  to 
A,  abutments,  etc.,  of  bridge,  by  reason  ^  utorft- 
ficial  construelim,  had  fallen  into  the  river:  that 
the  board  thereupon  had  rescinded  said  or- 
der, etc.  Held;  answer  did  not  show  that  bridge 
was  not  built  "according  to  the  plans"  above 
specified.   Lgont  v.  MiOer,  17-250,^61. 

8278.  Theorderof  rescissitrnwasannllity.  JiL 
8279*  Theboardof commissionershsdpower 

to  set  aside  an  order  granting  a  lleesse  to 
sell  liquor,  at  any  time  before  approTal  of  bond 
within  term.   OrutM  v.  SbtU,  4-j»5,  '63. 

XTIL  Allowance.  Remedy  of  ClatMint. 

See  County  Coomimonert,  XX. 

8280.  Allowance.  What  Is.  Services  ren- 
dered, though  at  a  loss  to  contractor,  to  a  conn^, 
and  receiv^  by  county,  under  a  contract,  is 
not  "voluntary  service,"  or  "things  voluntary 
furnished,"  as  used  in  section  7  (1  R  S.  '76,  p. 
63),  on  subject  of  powers  of  board  of  county  com- 
missioners, and  board  may  make  an  allowance 
for  his  toss  in  fulfilling  contract  Bd.  Com't  Oar- 
roU  Go.  T.  Hiehardaon,  64-163.  76.  (v.  R  a  '81, 
5763.) 

82nl.  Donation  is  not  an  allowance.  Fordyee 
V.  Bd.  Corn's  Montgomery  Co.,  28-454,  '67. 

8282.  Claims.  Erroneous  payment.  When 
county  commissioners  have  made  and  paid  cer- 
tain allowances  to  county  treasurer  for  his  ser- 
vices under  a  mere  mistake  of  law,  such  pay- 
ment can  not  be  recovered  back.  SneUon  v. 
State,  16-29,  '61. 

8282a.  Nor  payments  made  for  advertising 
under  an  erroneous  construction  of  a  statute. 
Sd.  Corn's  Warren  Co.  v.  Oregon/,  42-32,  '73. 
Cf.  Bd.  Corn's  Haneoek  Co.  v.  Bradley,  68-422,  '76. 

8388.  Pauper  claims.  Claims  for  medical 
services  rendered  to  the  out-door  paupers  at  in- 
stance of  a  township  trustee,  need  not  be  first 
filed  with  board  of  commissioners  for  allowance^ 


Digitized  by 


Google 


COUNTY  COMMISSIONERS  XVH,  XVIIL 


389 


before  action  thereon  against  county.  Bd. 
Com'$  Barthohmew  Co.  v.  Ford,  27-17, '06.  Cf. 
Bd.  Qm'a  Warrm  Q>.  v.  Sauadert,  16-405.  '61. 

8284.  Dl8eretl«iiai7  aUowanee.  Sec.  7, 
1  R  S.,  1876,  p.  63,  must  be  bo  constrned  that 
"the  board  of  commissioners  may  make  allow- 
ances, at  their  discretion,"  that  are  aathorized 
by  law.  (v  R.  S.  '81,  5763.)  Bothnxk  v.  Our, 
6&-334,  '76. 

8286.  Allowances  b^.  The  word  "allowance" 
in  the  act  of  1875,  fixing  the  fees  of  officers,  etc. 
(R  S.  1876,  p.  476),  wherein  it  is  stipulated  "the 
board  of  fKunmisslonetB  shall  make  no  allow- 
ance," was  not  intended  to  embrace  a  legal  de- 
mand against  coanty,  but  only  such  matters  as 
would  otherwise  have  been  discretionary  with 
board.  Id. 

8286.  Section  8,  1  R  S.  '52,  101,  providing 
for  employment  of  physicians  to  attend  poor  by 
commissioners,  has  reference  only  to  such  poor 
as  are  settled  in  the  county,  and  does  not  in- 
clude strangers  entitled  to  temporary  relief; 
OTeiseer  of  poor  may  emplov  another  physician 
to  attend  BDch  strangers,  and  county  witl  be  lia- 
ble. Sd.  Cbm's  Jmenon  Cb.  v.  Rogers,  17-341, 
'61.  Cf.  Bd.  Corn's  BarihoUmm  Cb.  t.  Boynton,  80- 
359,  '68 :  Comer  v.  Bd.  Om's  JVoaUm  Ca^  67- 
16,  '77.    (v.  R.  S.  -81,  5764.)  ' 

8287.  Sec.  24  (1  O.  &  H.  252)  applies  only 
to  allowances  made  to  persons  in  whose  favor 
there  exists  a  liability  against  county.  (t>.  R  8. 
'81,  5761.)    Nave  v.  King,  27-356,  '66. 

8288.  And  not  to  appropriations  for  bounties 
to  soldiers.  Id. 

8289.  Connty  commissioners  hare  power 
to  sottle  with  coonty  treasarers,  and  allow- 
ances so  made,  although  erroneous,  are  not 
void,  but  binding,  unless  appealed  from  or  prop- 
erty set  aside.   Sate  v.  Benson,  70-481,  '80. 

8290.  Order  of  board,  making  such  allowance, 
may  t>e  appealed  from  by  an^  taxpayer,  and 
jn^ment  oi  circuit  court  against  sucli  allow- 
ance, leaves  matters  to  stand  as  to  party  to  whom 
made,  as  if  allowance  had  never  been  made.  Id. 

8291.  Board  of  oonnty  commissioners,  in 
passing  upon  claims  against  county  for  services, 
acts  in  a  judicial  capacity.  Bd.  Qm'tHaaeoek 
Co.  V.  Binhrd,  70-208,  '80. 

8292.  Former  recovery.  6,  a  county  su- 
perintendent, believing  in  validity  of  act  of 
March  9,  '75^  ledncingmrdtem  of  county  super- 
intendents, filed  claim  oefore  board  for  services 
at  reduced  rate,  and  his  claim  was  allowed.  Dis- 
covering said  act  to  l>e  invalid,  he  afterwards 
filed  claim  for  same  services  at  lawful  rate,  cred- 
iting former  allowance.  This  board  refused  to 
allow.  Udd;  firstallowancea  former  recovery, 
and  bar  to  second  claim.  Bd.  OaaCt  Haneoat 
Co.  V.  Binhrdy  70-208,  '80. 

829S.  Bfiard  of  county  commiBsioners  ordered 
A  to  procuTe  fixtures  for  a  county  building  at 
specif^  price.  A,  having  procured  such  fix- 
tures, reportal  to  board,  showing  expenditure  of 
larger  sum  than  ordered.  Board  allowed  him 
Buin  specified  in  their  order,  but  he  afterward 
filed  claim  for  whole  amount.    Hdd  ;  board  had 

J'urisdiction  to  make  allowance,  and  it  was  a 
onoeradjodication  and  bar  to  subsequent  claim. 
Bd.  Gm'»  Jaettm  Co.  v.AppUwMU,  62-464,  '78. 

8294.  If  a  claim  for  serriees  readered  to 
tkt  poor  of  a  conatj,  be  disallowed,  in  whole 
or  in  part,  by  county  board,  claimant  may  either 
wpeal  or  bring  suit  against  county.  Bd.  Qm'a 
iAwlNr  Cb.  r.  WheOdon,  16-147,  '60. 


8295<  The  commissioners  are  not  bound  by 
any  fixed  rule  of  compensation  in  determining 
recorder's  compensation  for  making  such  index ; 
and  on  appeal,  jury  are  equally  unrestricted. 
Bd.  Corn's  Lasrange  Co.  v.  Krmer,  8-446,  '56.  Cf. 
17-22,  26. 

8296.  A  board  of  commissioners  made  an  or- 
der that  "no  bills  for  burial  clothes  for  paupers 
will  be  allowed  exceeding  the  sum  oi  $5  per 
suit,"  isnotbindingon  one  Furnishing  such  suits, 
unless  he  had  notice  thereof.  Bd.  Cna'sfbuntem 
Co.  V.  Loeb,  68-29,  '79. 

8297.  Liability  of  connty.  A  contractor  un- 
der a  contract  with  trustees  of  a  town  for  the 
ImproTemeut  of  a  street,  without  a  petition 
therefor,  bordering  on  a  public  square  in  town, 
can  present  his  claim  for  making  of  improve- 
ments to  county  commissioners.  If  they  disal- 
low his  claim,  he  may  appeal  or  bringan  action 
against  county.  Bd.  Oamt  Blackford  (h.  v.  Stra- 
dei-.  86-87,  '71. 

8298.  On  such  an  appeal^  evidence  need  not 
show  Uiat  he  was  lowest  bidder  for  contract 
The  determination  of  question  precedes  making 
of  contract,  and  can  not  be  inquired  into.  Id. 

XTIU.  Bridges. 

8299.  Duty  as  to.  It  is  the  duty  of  board  to 
cause  all  bridges  in  county  to  be  kept  in  repair, 
and  also  approaches  thereto,  The  expense  must 
be  home  by  road  districts,  so  far  as  it  is  able, 
according  to  section  2  (1  R  8.  '76,  p.  239),  and 
residue  by  county.  Drifiwood  V.  Turn,  Co.  v.  Bd. 
Corn's  BarthoUmea  Cb.,  "72-226,  '80.  {v.  R  8.  '81, 

2886.  ) 

8300.  A  contract  by  board,  by  which  county 
shall  be  liable  for  whole  expense  of  repairs 
therefor,  is  void.  Id. 

8S01.  Liability  for.  At  date  of  a  certain 
contract  for  construction  of  bridges  on  part  of 
a  county,  certain  statutes  were  enforccKl,  pre- 
scribing that  in  erection  of  a  bridge,  certain 
preliminary  surveys,  etc.,  should  be  made  and 
reported,  and  adopted  by  board  of  commission- 
ers, and  contract  made  in  pursuance  thereof 
(Acts  '56,  pp.  18,  19).  Held;  the  county  board 
can  make  a  contract  to  build  a  bridge,  binding 
county  without  regard  to  said  statutes,  which 
are  only  declaratory  of  duty  of  board.  £a.  Oom*» 
Warridt  Co.  y.Butterworth,  17-129,  '61.  («.  R.S. 
'81,  2885.) 

8802*  Negligence.  When  board  of  county 
commissioners,  negligently  sufier  bridges  of 
county  to  be  out  of  repair,  whereby  a  person,  in 
ordinary  use  of  one,  is  injured  in  person  or 
property,  without  his  own  fault,  he  must  have 
an  action  against  board  for  damages.  Soute  T. 
Bd.  Corn's  Motdg<mery  Cb.,  60-680,  78.  (v.  R  S. 
'81,2892.) 

8308.  Bnty  to  repair.  Itis  thedutyof  board 
of  county  commissioners  to  cause  all  bridges  in 
county  to  be  kept  in  repair.  Id. 

8S04.  Appeal  f^m  eommlsslonere.  Action 
of  board  of  commissioners  in  determining  that 
public  convenience  requires buildingof  abridge 
at  any  point,  can  not  be  reviewed.  Bingham  v. 
Bd.  Qm's  Marion  Co.,  56-113,  '76.    (r.  R  a  '81, 

2887.  ) 

8806.  Donation  for.  The  board  of  com- 
missioners have  full  power  to  receive  and  appro- 
priate donations  and  subscriptions  for  erection 
and  repairof bridgesorhighwaysincounty.  Id. 

8S06.  Road  owned  by  a  corpontUnu  The 
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commissioDers  have  authority  to  erect  brid^ 
on  line  of  a  road  ovned  hj  a  corporation,  which 
collects*  toll.  Id. 

8307.  CoBStrnetlon  o£.  The  board  of  com- 
missioners have  no  authority  toerectta  bridge 
across  a  stream  forming  boundary  line  betveen 
two  counties,  without  concurrent  act  and  reso- 
lution of  commissioners  uf  adjoining  counties. 
£rownmg  v.Bd.Qm'$  Owen  Co.,  ii~ll,'7S.  (t-R 

&  '81,  mo.) 

xnc  Contraets  By. 

8308.  Contracts  to  conatrnct  pttbllc  bntld- 
in^.  When  made.  Advertisement.  The  board 
of  commissioners  can  not  make  or  let  a  contract 
for  construction  of  public  building  at  any  other 
time  than  that  fixed  by  advertisement,  even 
though  prevented  at  such  time  by  a  temporary 
restraining  order.  Bd.  Qm'g  Benton  Co.  y.  Tern- 
pUion,  61-266,  '75.    (t..  R  S.  '81,  4245.) 

8809.  Iidanctlon.  It  may  be  injolned  by 
a  tax-payer  irom  lettingsuch  contract  at  a  differ- 
ent time.  Id. 

8310.  County  commteslonerg  may  receive 
bids  for  county  work  from  persons  having  free- 
hold sureties  residing  io  state  and  not  in  coun- 
ty. UeGtnniek  t.  Bd.  CaaCa  Joham  Co.,  68-214, 
'79.  The  amount  of  bond  in  snch  flatters  is 
entirely  at  discretion  of  commissiooera.  Id. 

8811.  Parol  contract.  The  board  of  county 
commissioners,  at  a  legal  session,  by  concurrent 
act  of  majority,  may  make  a  parol  contract  to 
employ  an  attorney.  McOabe  v.  Bd.  Cam's  Fountain 
Co.,  46-380,  '74. 

8812.  Povrertoeontrmet*  Contractsmadeby 
commissioners  for  boring  wells  for  oil,  or  sink- 
ing shafts  for  coal,  either  alone  or  in  partnership, 
are  void,  as  they  are  beyond  fanctions  and  pro- 
vince of  board.    Burnett  v.  AbboU,  51-254,  '75. 

8318.  Leffalcontractgby.  Theboardofcom- 
missionera  can  not  make  a  contract,  with  an  at- 
torney forservice,  binding  on  the  county  when  not 
in  session,  or  when  not  acting  concurrently.  Bd. 
CW's  Can  Co.  Y.  Rm,  46-404,  '74.  Nor  with  a 
^^ician.   Bd.  Cbm'<  Fayttu  Co.  v.  CMtuood,  8- 

8814.  When  meetingr.  The  board  can  not 
meet  at  any  other  time  than  regular  terms,  and 
can  only  transact  business  as  a  ooard.  Id, 

8815.  An  order  made  at  an^  other  time,  not 
confirmed  when  legally  in  session,  is  not  valid, 
nor  evidence  of  its  action.  Id. 

8816.  A  contract  not  entered  into  by  virtue 
of  an  order  at  a  regular  meeting  is  not  binding 
on  a  board,  except  in  their  individual  capacity. 
Omahea  v.  Sradcenridge,  8  BIf.  471,  '47. 

Slll7.  Pleadln;.  Complaint.  To  enforce  a 
contract  against  a  board  of  commissioners  of  a 
county,  complaint  must  chai^  defendants  in 
their  corporate  capacity  and  show  that  they 
made  contract  at  a  regular  meeting  of  board  at 
time  fixed  by  law.  Archer  v.  Bd.  Cmn's  AUen  Co., 
3Blf.601,'34. 

8818.  Commlaaloners  of  a  county  can  not, 
with  the  assent  and  upon  agreement  of  county 
auditor,  allow  him  an  amiiial  salary^  payable 
quarterly  out  of  the  county  treasury,  in  lieu  of 
specific  allowances,  which  board  is  authorized  to 
make  bim,  for  services  rendered  by  him,  nor  can 
any  such  contract  and  payment  be  a  bar  to  an  ac- 
tion against  board  for  his  proper  l^al  allowance 
but  amounts  so  paid  may  beset-off.  AeioAi/eyv.^ 
Om's  ISOaam  Co.,  42-576,  '73.  (v.  R.  S.  '81, 6908. 


rERs  xvm,  XIX,  xx. 

8819.  Power  to  contract  Sees.  62  and  64. 
chap.  16  (R  S.  '43),  which  authorise  boards  of 
county  commissioners  to  enter  into  contracts  in 
writing,  for  building  bridges  over  water^onrses, 
and  to  appoint  one  or  more  persons  to  superin- 
tend same,  do  not  empower  such  commissioners 
to  appoint  agents  to  make  such  contracts.  Pattt 
V.  Hendenon,  2-327,  '50.    (r.  R.  S.  '81,  2881.) 

8820.  A  contract  made  by  county  commis> 
sioners,  to  be  binding  on  county,  must  be  made 
by  board  at  a  regular  session  of  their  court.  Id. 
Cf.  46-404 ;  8-504. 

8821.  Contract.  Where  A  was  authorized 
by  board  of  county  commissioners,  by  order  of 
record,  to  purchase  and  affix  a  certain  fixture  to 
court  house,  for  which  he  was  to  be  paid  a  cer- 
tain price:  Held;  he  could  not  recover  for 
excess  expended  abore  price  specified.  Bd.  Oam'a 
Jaekton  Cb.  T.  Aj^alaekiU,  Bi-m,  '78. 

XX.  J^tpeaL 

8822.  The  county  commissionen,  having  re- 
fused to  make  an  allowance  to  a  physician  em- 
ployed by  a  coroner  holding  an  inquest,  the 
claimant  may  either  appeal,  or  bring  an  action 
against  county.  (Sec  10, 1  R  8.  7&^p.  63.  R 
8.  '81,  5771.)  Jamtmm  v.  Bd.  CoaCs  BarthaUmm 
Co.,  64-624,  78. 

88S8.  Said  sec.  10  is  embraced  within  subject 
matter  of  title  of  act,  and  is  constitutional.  Id. 

8824.  Order  of  board  of  county  commission- 
ers, making  allowance  to  county  officer,  may  be 
appealed  from  by  any  tax-payer,  and  judgment 
01  circuit  court  against  such  allowaniK  leaves 
matters,  as  to  party  to  whom  made,  as  if  allow- 
ance had  never  been  made.  Slate  v.  Benton,  70- 
481,  '80. 

8826.  Appeal  may  be  taken  from  an  order  of 
board  refusing  to  make  an  allowance  for  cloth- 
ing furnished  to  poor  persona  by  order  of  town- 
ship tnistee.  Bd.  Ccmi  FouiUain  Co.  v.  Loeb,  68- 
29,^79. 

8326.  Any  person  aggrieved  by  proceedings 
of  county  commissioners,  in  declaring  and  re- 
cording highways,may  ha  vehis  remedy  oy  appeal 
or  injunction.  6ib6cm«  r.  Onper,  67-81, '79.  CL 
TTifaon  T.  WhiiadL  24--806,  '65:  Svs^y. Murdodt, 
68-73,  '78. 

8327.  "Decisions,"  as  used  in  section  81, 
act  June  17,  '52  (1  G.  &  H.  247),  does  not  include 
exercise  of  those  powers  that  are  J^islative  in 
their  nature.  Haxaa  r.  Bd.  Com'*  Puinam  Gk, 
28-170,  '67.    (t).  R  8.  '81,  6772.) 

8828.  Appeal  may  be  taken  by  a  tax-payer 
from  an  order  of  countv  commissioners  appro* 
priating  a  bounty  to  U.  S.  volunteers.  Qroham 
V.  Bd.  Corn's  Daviees  Co.,  26-333,  '66. 

8829*  Where  county  commissioners  refuse  to 
allow  a  claim  for  repayment  of  taxes  that  have 
been  wmngfiiUy  assessed  on  lands  situated  in 
another  county,  an  appeal  lies  to  court  of  com- 
mon pleas.  ^mlUy.Bd.Cfm'»Blael^oirdCo.ti»- 
178.  -SS. 

8880.  Appeal  may  be  taken  from  a  ruling  of 
the  board  ot  commissioners  on  application  for 
organization  of  a  gravel  road  company,  but  pai^ 
ties  interested  and  appealing  must  first  file  with 
auditor  an  affidavit  showing  bis  interest  Jonea 
T.  Thgiee,  80-311,  '68.    (v.  R.  S.  '81.  5772.) 

8831.  In  such  proceedings,  and  also  for  as- 
sessments of  benefits,  gravel  road  company  is  the 
only  party  thereto,  and  no  one  can  appeal  with- 
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4mt  filiiw  Midi  affidavit  Smndler  M.  A  B.  G. 
B.  Cb^  70. 

8ftS^  Aa  awmI  lies  firom  the  deelsloD  of 
a  eOBat7  board  upon  a  claim  by  a  county  offi- 
<er  for  extra  services  under  statute  of  '55,  as 
from  anj  other  decision  of  such  board.  Bd.  Corn's 
Vemmim  Co.  v.  PoUs,  10-286,  '68.  {v.  B.  S.  '81, 
5766.) 

$818.  Commissioners  dismissed  a  proceed- 
isf  to  eontest  the  election  of  a  commissioner } 
-conteator  prayed  an  appeal  to  C.  C,  and  filed  an 
appeal  bond  within  proper  time,  which  was  ap- 
proved bjr  county  auditor,  who  failed  to  file  trans- 
script  and  papers  within  proper  time.  Held;  de- 
lay of  auditor  was  not  a  good  cause  of  dismissal 
flf  appeal  by  C.  C.  Bay  v.  Htrod,  8»-197,  '70. 

8884.  Wliere  an  appeal  is  taken  from  board 
of  commissioners  to  circuit  court  in  a  proceed- 
ingto contest  an  election,  latter  courtmuxt  hear 
tm  determine  issaes.  It  has  no  ^wer  to  re- 
turn eaae  to  commissioners'  court,  with  an  order 
that  it  proceed  to  try  the  cause  and  determine 
the  rights  of  parties.   Mandloee  r.  ibcy,  88-505, 

SSSfi.  Appeal  lies  from  the  board  of  com- 

■tosloners  of  a  county  to  either  common  pleas  or 
circuit  courts.  Bd.  Corn's  Fountain  Co.  v.  Wood, 
85-70,  '71 :  Bd.  Cam's  Hunlinylon  Co.  v.  BoyU,  9- 
296,  '67;  iJoiAm  v.  Baddiff,  84-^13,  '70.  (Cf. 
Wright  v.  Harrit,  29-438,  m  under  the  liquor 
law.)  Bd.  Com't  WelU  Co.  v.  Wtamer,  10-259,  '58, 
and  Bd.  Qm't  Hmlm^  Cb.  v.  Btom,  id.,  bib, 
*S8,0T«Tuled. 

88S*.  The  right  of  appeal  is  not  limited  to 
Jmed  decisions.  The  rignt  exists  from  all  decis- 
ions, and  "any  decision."  (I  G.  &  H.  253,  sec. 
51,  and  364,  sec.  26;  t.  R.  8.  '81,  5772,  6027.) 
May  be  had  from  an  order  of  board  refusing  to 
pay  damages  assessed  out  of  county  treasory. 
Smith  V.  Scearee,  84-285,  '70. 

8887.  Also,  from  an  order  dismissing  peUtion, 
Qoless  petitioners  would  open  and  maintain 
n»d  at  ^eir  own  expense.  Orouly  t.  (yBriea, 
24-32S,'66. 

8888.  Appeal  may  he  taken  from  order  of 
board  to  voluntarily  "  make  a  donation  to  a 
railroad  company.  Pordyee  y.  Bd.  Corn's  MoiU- 
gomeryCo.,  28-454,  '67. 

8889.  None  could  be  taken  from  an  order  for 
ao  allowance  to  an  attorney  for  his  voluntary 
■terricea  to  board,  under  sec.  9,  1  G.  &  H.  64. 
JHdwb-w.  Howe,  7-506,  '56.  {v.  B.  S.  '81,  6770.) 

8840.  An  appeal  can  not  he  taken  from  an 
-order  of  board  of  commissioners  locating  or  re- 
locating a  county  seat.  Bd.  Corn's  Scotl  Co.  v. 
JSmiA,  W-61,  '72 ;  Bosley  y.  Aekelmii'e,  89-536,  '72 ; 
Cok  y.  Hovard,  50-330,  '77. 

8841.  Formation  of  county.  Nor  from  an 
action  of  board  in  regard  to  formation  of  a  new 
■countT.    Allen  V.  HoOeUer,  10-15,  '60.  * 

8842.  Annexation.  Nor  from  an  order  of 
board  annexing  territorv  toa  town.  Tivtltes,etc, 
Printxton  v.  Maw^,  85-51,  '71. 

8848.  No  appeal  can  be  taken  from  an  order 
of  the  board  of  commissioners  making  an  allow- 
ance entirely  in  their  discretion.  Bd.  Cbrn'sCbr- 
nM  Co.  y.  Richardson,  54-163,  '76. 

8844.  Nor  from  an  order  making  or  refusing 
to  make  an  allowance,  which  legEilly  they  can 
not  be  compelled  to  make.  Sima  t.  Bd.  Cm'$ 
Jfonroe  Co.,  119-40, 72 ;  Bd.  Com**  HwUint/tm  Co. 
T.  Bwie,  9-296,  '67. 

8846*  Nor  from  an  order  making  an  allow- 


ance for  construction  of  a  oourt-honse.  JtfoA  t, 
StaU,  40-217,  '72. 

8840.  Nor  from  an  allowance  to  a  contractor 
for  expending  more  in  constructing  a  connty 
jail  than  his  contract  called  for.  Bd.  Corn's  Oar- 
rofl  Co.  y.  RichardMon,  supra. 

8847.  When  an  appeal  is  taken  to  the  cir- 
cuit court  from  a  final  decision  of  board  of 
commissioners,  in  action  concerning  location 
and  formation  of  highways,  in  vacation,  BOtlcO* 
by  summons,  of  such  appeal  should  be  servea 
on  opposite  party.  But  a  failure  to  give  such  no- 
tice would  not  authorize  a  dismiBSal  of  appeal. 
(1  K.  S.  '70,  p.  357,  sec.  34;  v.  R.  S.  '81,  5775.) 
The  record  should  show  affirmatively  that  such 
summons  was  not  issued.  Scraper  v.  JPtpet,  59- 
168,  '77. 

8848.  Appeal  was  taken  from  decision  of 
commissioners  by  one  not  a  party.  The  C.  C 
entertained  jurisdiction.  Record  contained  no 
affidavit  showing  appellant  was  aggriered 
thereby.  ifcW/ presumption  in  favor  of  juris- 
diction of  trial  court.  The  affidavit  was  not 
necessarily  a  part  of  record  if  it  had  been  filed* 
IfouAv.  Bai/Ao/d,78-21,'80.  Cf.  50-158. 

8349.  Right  to  such  appeal  can  not  be  queiH 
tioned  for  first  time  in  8.  0.  Id, 

8850.  A  third  person  can  not  appeal  from  an 
allowance  made  by  board  of  commissioners  of  a 
county.  Bd.  Corns  CarroU  Co.  v.  Bichardaoa,  6^ 
153,  '76. 

8351.  AfBdavlt  for  appeal,  by  one  not  m 
party  to  judgment,  alleging  that  he  is  a  resident 
and  a  tax-payer,  and  "as  such  citi&en  and  tax- 

Sayer"  he  nad  an  interest  in  judgment  and  or* 
er  for  the  donation,  etc.,  is  sufficient  to  obtain 
an  appeal.  Forduee  y.  Bd.  Corn's  Monlgotnery  Co., 
28-454,  '67. 

8852.  Each  general  tax-pa;yer  of  county  has 
such  an  interest  in  appropriations  made  by 
authorities,  as  to  be  entitled  to  an  appeal,  ifar- 
fan  V.  CarroU,  18-247  '59. 

8853.  Ad  appeal  from  county  commissioners 
by  persons  not  iMtrties  to  proceedings  before 
them,  will  be  dismissed  if  affidavits  of  appellants 
fail  to  show  that  they  were  "  aggrieved.''  Facts, 
that  they  were  ownera  of  land  afiected  by  grant 
of  a  right  of  way  to  a  turnpike  company  and  as- 
sessments made  therefor,  do  not  show  that  tber 
were  aggrieved,  ^^^nder  v.  MeCordtnUe, 

R  Co.,A4-A36,  '73.  Cf.  ifonna  v.  Bd.  Om't  iW- 
nam  Co.,  29-170,  '67. 

8854i  B  teems,  if  remonstraton  appeal  on 
grounds  that  they  are  parties,  all  remonstrating 
must  be  made  parties  to  appeal.  Id. 

8855.  It  seetiis,  no  appeal  can  be  taken  from 
an  order  of  board  granting  a  right  to  locate  a 
gravel  road  upon  a  highway.  Jd.  No  appeal 
can  be  taken  from  an  oraer  refusing  such  nghU 
DwUeyr.  BtmntmUle  &  IVtndwr  ZOk.  8»-288, 
'72. 

8856.  AnappeaIft'omanerderoftheeoiiii> 
ty  eommteslonerB  by  one  not  "a  party  to  the 
proceedings,"  will  be  dismissed,  it  an  affidavit 
IB  not  filed  with  auditor  showing  that  such  per- 
son has  an  interest  in  matter  and  is  aggrieved 
by  decision.  iZo&inson  T.  Bd.  OtmU  Vand^rbuirg^ 
Co.,  87-333,  '71. 

8857.  Can  not  be  taken  from  an  order  over- 
ruling a  motion  to  set  aside  appointment  of  a 
set  of  viewers,  after  thegr  had  made  tlieir  report 
concerning  vacation  of  a  highway.  Qreen  t. 
Ayert,  81-248,  '69. 

8858.  Under  liquor  laws  of  *fi9  and  *ei,  aa 
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appeal  from  an  order  of  board  of  commissioners 
granting  a  license  to  sell  intoxicating  liquors,  br 
a  remonstrant,  would  suspend  such  order.  Mal- 
lilem  V.  Jktm,  5^206,  76;  MoUhan  t.  Sl<Ue,  80- 
266,  '68. 

8859>  Such  order  is  suspended  only  from  and 
after  appeal  is  taken  ;  not  during  the  interim. 
Young  v.  Suue,  84-46,  '70. 

8860.  As  county  commissioners  act  judicially 
in  matter,  a  mandate  can  not  issue  to  compel 
them  to  grant  a  permit  to  sell  liquors  under  act 
of  IB.   State  v.  Bd.  Com'a  Tipp.  Co.,  45-601,  '74. 

8861.  Appeal.  The  remedy  of  applicant, 
when  his  petition  is  refused,  is  to  appeal,  though 
liquor  lav  of  '73  is  silent  concerning  it.  Id. 

8362>  When  appeal  is  taken  during  term  and 
perfected,  it  is  binding  In  Its  resalts  on  all  par- 
ties to  proceeding  below,  though  their  names 
fail  to  appear  on  the  docket  in  the  title  of  cause 
in  C.  C.  court.  Smiih  v.  Seearce,  84-285,  '70. 

8868*  In  proceedings  for  opening  of  high- 
ways, C.  C.  court  must  proceed  aewm,  and  make 
a  final  determination.  It  may  either  execute  its 
judgment,  or  send  cause  down  to  commissioners, 
with  directions  to  carrv  Judgment  into  eS'ect. 
McFhenon  v.  Leaihen,  2»-65,  '67, 

8364.  The  board  of  county  commlBsioners 
should  file  and  make  a  record  of  a  petition 
for  change  of  county  boundary,  in  order  that  an 
appeal  may  be  taken,  if  desired.  A  mandate 
will  He  to  compel  snch  record.  Bd.  Corn's  Warrm 
Cb.T.aai&,  1&-250  '60. 

8866.  The  merits  of  the  petltloB  must  be 
tried  on  appeal,  and  not  on  a  return  to  mandate. 
Id, 

8866.  When  a  case  is  tried  in  circuit  court 
on  appeal,  without  objection,  as  if  properly  ap- 
pealed, objection  in  Supreme  Court  can  not  for 
first  time  be  made  that  no  such  appeal  would 
lie.  Bwntttr.AbfmU,&i-25i,*7b, 

8867.  Appeal  from,  will  not  be  dinnissed 
for  the  reason  that  the  bond  was  made  payable 
to  county,  instead  of  to  commissioners,  as  a  new 
one  may  be  filed.  Bd.  Corn's  Fomdain  Co.  v.  Lod>, 
68-29,  79. 

8868*  Appeal  ft*om  an  order  of  a  board  of 
eoramlMloners  is  properly  dismissed  when 
transcript  and  not  papers  are  on  file  in  C.  C. 
Wluailey  v.  Hamm,  28-518,  '64 ;  Purviancc  t. 
Drover,  20-238,  '63;  Beddington  V.  Hamilton,  8 
Blf.  62,  '46. 

8869.  Prior  to  the  act  of  Feb.  25,  '76,  in  ap- 
peals from  board  of  commissioners,  sufficient  ap- 
peal bonds  could  not  subse{)oentIy  be  filed  in 
circuit  court,  (v.  R.  S.  '81,  5027.)  McVey  v. 
JIeavmridge,Bfi-100,  '68;  SeottmY.  Divdbiu,  46- 
801, 74. 

8870.  A  bond  in  latter  cases,  approved  ^ 
commissioners  and  not  by  auditor,  is  not  sum- 
cient.  Shepherd  v.  Dodd,  15-217,  '60. 

8871.  In  the  location,  oiKning,  vacation,  or 
establishment  of  public  highways,  on  an  appeal 
from  decision  of  commissioners  to  circuit  court, 
board  of  commissioners  Is  not  a  proper  party. 
JamieeoH  v.  Bd,  Om'a  Cast  Co.,  6^66, 77 ;  Wnghl 
T.  Wdb,  27-65, '66.  (Latter,  in  ))art,overrule(l.) 

8872.  Upon  appeal  from  an  order  of  a 
eonnt^  brard  for  payment  of  damages  assessed 
by  reviewers  of  a  highway,  together  with  costs, 
out  of  county  treasury,  the  brard  Is  a  proper 
party,  and  must  be  governed  by  general  rules 
of  practice.  Bd,  Cot^t  Swiburtand  Co.  v.  Bedget, 
11-291,  *68. 


COITRT  HOIT8ES. 

BemooaJ.,  See  Covnty  Oommiteioners,  XV ;  Cbw»- 
tiot  III. 

8878.  The  statute  of  *48,  authorized  P.& 
to  be  held  at  clerk's  office,  and  declared  that 
place  where  court  was  held  for  time  being 
should  be  considered  court  housfc  SkuU  v. 
Kennon.  12-34,  '59. 

8874.  C.  C.  have  not  power  to  change  loca- 
tion of  court  houses.  Ba,  ConCt  Benton  Co.  v.- 
Humpaaoy  7-265,  '55. 


COITRTS. 

POTtiealar  Omrts,    See  Betpeetwe  TCtles.. 

I.    GeneraUy.  Famalum.  AboHAmmL 
II.    Terms.    Adjoamment,  Teniunaiioik- 

III.  Fbwers.  JhUy.  Vaeatujn. 

IV.  Midan^eourL 

I.  fienenUlj.  Fomutlon.  Abollshraenf.^ 

8875.  Presumption  in  S.  C.  ia.  that  court 
trying  a  cause  was  regulariy  held,  ifonet  T. 
WoTlKinglon,  14-320,  '60. 

8876.  When  court  at  a  cause  is  adjourned  to 
a  day  in  vacation,  record  must  show  such  action. 
Grmtm  V.  Orookt.  fiO-410,  '75. 

8877.  It  Is  ant/  of  eonrt,  at  trial,  to  dis- 
entangle the  case  from  an^  mistakes  made  try 
counsel  in  statement  of  testimony,  and  for  this 
purpose,  re-state  and  comment  upon  testimony- 
Bead  v.  State,  2-438,  '50. 

8378.  A  eonrt  is  a  tribunal  charged  with  a 
substantive  duty — the  exercise  of  judicial  power; 
and  a  judicial  officer  is  person  appointed  to  ex- 
ercise that  power.  Pencins,  J.  Wablo  v.  Wtd- 
lace,  12-569,  '59. 

8879.  or  record.  A  court  having  a  clerk, 
and  a  seal,  is  a  "  court  of  record."  Htane/  v. 
Osbom,  55-535,  '77. 

8380.  The  court  Is  not  changed,  by  change 
of  judges  after  verdict  and  before  nnal  decree. 
Hedi-ick  V.  Hedridt,  28-291,  '67. 

8881.  Inferior  courts  are  bound  by  rnlings 
of  Supreme  Court,  till  overruled  bv  it.  JmHom 
V.  Beal,  34-371,  70 ;  heard  v.  Leaxd,  80-171,  '68. 

8882.  Theorganlzatlonanddntiesofconn- 
ty  boards  are  purely  statutory.  They  are  in- 
ferior courts  of  record — judicial  tribunals  for 
certain  purposes.  Bd.  Cbm's  Bartholomev  Co.  v. 
TTrioAt,  22-187,  '84. 

8888.  Commissioners  act  as  a  court  in  act- 
ing upon  claims  against  county.  Their  decis- 
ions are  conclusive  and  binding,  alike  on  county 
and  claimant,  unless  appealed  from,  or  an  inde- 
pendent action,  if  disallowed,  is  brought  againsL 
county.  Bd.  Corn's  Warren  Co.  v.  Gregory,  ^2- 
32,  '73.  Cf.  SneUon  v.  Stait,  lG-29,  '61. 

8384.  Formationt  Sec.  9^  of  art  7,  of  consti- 
tution, does  not  prohibit  legislature  from  divid- 
ing existing  judicial  circuits,  or  making  new  cir^ 
cuits.   Sloekmg  v.  Stoic,  7-326,  '55. 

8885.  A  statute  creating  a  new  circuit  out  oC 
others,  is  not  liable  to  any  constitutional  objec- 
tion as  being  local,  id. 

8886.  When  a  new  circuit  is  created,  it  ia 
competent  for  governor  to  appoint  a  judge  there- 
of, to  hold  hts  office  untilajudgesbaU  be  elected- 
Id.   a.  7-332,338. 

8887.  The  act  of  '55,  creating  the  twelfth  ju- 
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dicial  circuit,  as  creating  that  circuit,  is  consti- 
tutional.   Rice  T.  5iate,  7-332,  *66. 

8888.  Official  action.  One  court  can  not 
speak  officially  to  another  court  otherwise  than 
hyitsBCttl.  Jon«sv.  JVort,  42-543, 73  jiiAoadeev. 
IMaaev,  50-468,  75. 

8889.  Presamption.  It  will  be  presumed 
that  all  things  are  rightfully  done  in  a  court  of 
justice.    Shook  v.  &aU,  SMOS,  76. 

8890.  Yfhen  abolished.  A  courtcreated  by 
legislature  may  be  abolished,  or  its  term  short- 
ened, at  its  will.    MvMm  v.  Stale,  84-540,  70. 

IL  Terns.  Adjournment.  Change  of*  Ter- 
nlnation. 

8S91.  Judicial  notice  is  taken  of  terms  of 
court  for  which  grand  jurors  are  selected.  Dor- 
man  V.  State,  56-454,  77. 

8892.  Also  when  terms  commence.  Rodman 
y.  Rodman,  54-444,  76;  MeQmnu  v.  State,  24- 
600, '65;  Qtrliale  T.  Gtuir,  18-177,  '62. 

8898.  Courts  may  be  adjourned,  and  adjourn- 
ed terms  held  without  assignment  of  reasons 
therefor.    Gtsi  v.  KnmbiO,  8fl^57,  '72. 

8894.  It  will  be  presumed  that  term  of  court 
was  r^iularly  convened.  Qtrlide  v.  Oaar,  1^-177, 
'62. 

8895.  The  act  of  March  1,  '59,  authorizing 
the  C.  P.  C,  when  C.  C.  was  in  session  at  time 
former  should  have  been  held,  to  hold  its  term 
on  Monday  following  time  of  C.  C,  was  repealed 
by  act  of  March  6,^59.  Ckarek  v.  Sbidier,  16- 
463, '61. 

^96*  WhichrepealingstatnteiBStiUinfotce. 
SkuHb  t.  Qmrdia,  21-271,  '63. 

8897.  The  special  term  of  Wabash  C.  C,  held 
in  June, '53,  was  held  in  conformity  with  section 
3,  p.  5,  E.  a  '52.  Hanna  v.  Fhelps,  7-21,  '55.  (r. 
K.  8.  '81,  1334.) 

8898.  A  circuit  judge,  who  had  been  engaged, 
before  entering  upon  his  office,  as  counsel  in  a 
cause  in  Wabash  C.  C,  appointed  a  special  term 
of  said  court  for  trial  of  cause,  and  notified  an- 
other circuit  judge  to  hold  such  term.  Fact 
that  former  had  been  engaged  as  counsel  in  the 
cause,  was  known  at  February  term  of  court,  '53. 
Notice  to  other  judge  was  given  June  I,  '53,  cause 
was  called  for  trial  on  14th,  and  continued  to 
16th  day  of  that  month,  when  it  was  tried,  and 
judgment  rendered  for  plaintif)'.  When  cause 
was  called  at  special  term,  defendant  objected 
to  jurisdiction,  etc.  Heid  ;  under  B.  S.  '52,  court, 
ttspecial  term,  had  jurisdiction.  Mvrpkyv.Sar- 
iw,  5-230,  '54. 

8899.  lime  of  term.  It  Is  gronnd  for  re- 
Tergal  of  Judgment,  that  the  term  at  which  it 
was  rendered  was  not  held  at  the  time  prescrib- 
ed bv  law.   SmUhson  v.  DUlm,  16-169, '61. 

8400.  Time  of  term.  By  act  of  '55,  terms 
of  C.  P.  C.  were  fixed  on  second  Mondays  of  Jan- 
uary, April,  July  and  October,  for  Blackford 
county;  in  Delaware,  fourth  Mondays  of  same 
months;  and  in  Grant,  two  annual  terms,  on 
Mondays  succeeding coiirtii  in  Delaware  county. 
By  act  of  *59,  court  in  latter  county  was  to  coni- 
meace  on  first  Mondays  of  January,  April,  Jul^r, 
and  October,  and  continue  two  weeks;  and  in 
Blackford,  third  Mondays  of  same  months,  but  no 
provision  made  for  Grant  county.  Heid  ;  law  of 
55  most  be  construed  to  be  in  force  as  to  Grant 
county,  and  court  in  that  county  should  be  held 
on  Mondays  succeeding  courts  in  Delaware,  as 
fixed  by  that  law.  Smi^toav.  DUtm,  16-169,  ^61. 


8401.  Establishment  of  time  and  i>lace  of 
holding  court  is  matter  of  general  l^islation,. 
respecting  which  acts  of  one  session  of  general 
assembly  can  not  be  binding  on  another.  £3adl 
V.  Tucker,  1  Blf.  285,  '23. 

8402.  Failure  of  court  to  hold  a  term  will 
not  discontinue  a  cause.  Carlisie  v.  Qaar,  18- 
177,  '62. 

8408.  Prohate  conrt^  under  statute,  has  no- 
authority  to  hold  its  sessions  at  any  other  than 
days  prescribed  by  law.  MiUm  t.  SrwU&i,  1 BIL 
541,  '27. 

8404.  Termination.  If  there  be  a  cause  on 
trial  undisposed  of  at  twelve  o'clock  on  night  of 
last  day  of  term,  it  will  be  assumed  that  term 
did  not  close  until  that  time.  Morgan  v.  ikate, 
12-448,  '59. 

8405.  When  a  trial  is  pending  at  the  closeof 
a  term,  court  may  proceed  until  it  is  concluded, 
and  additional  time  will  be  considered  within 
legal  terra,  {v.  R.  S.  '81,  1333,  1380.)  Kruiz  v. 
Oaio,  58-561,  '76. 

8406.  A^onmed  terms  of  C.  F.  court  to- 
complete  uodisposed-of  business  is  authorised 
by  statute,  and  it  will  be  presumed  court  was- 
properiy  heM.  Skitia  t.  /rons.  28-458,  '67. 

8407.  Trials  In  pn^rress  may  contfarae 
beyond  the  regular  term  of  court,  and  term 
shall  be  deemed  to  extend  to  close  of  such  trial. 
Dortch  V.  Rosentkal,  89-209,  '72. 

8408.  If  record  shows  a  competent  court  at 
commencement  of  action,  and  no  change  be 
afterwards  noticed,  it  will  be  presumed  that 
court  first  named  continued  throughout.  Jfor- 
risv.StaU,!  Blf,  37,  '19. 

8409.  Eflbct  of  changre  of  term  hj  leflsla* 

ture.  A  cause  was  continued  by  C.  C.  until 
next  term,  which  was  then  fixed  by  law  for 
October;  legislature  dispensed  orpostponed  term 
until  spring  thereafter.  Heid;  cause  was  not 
discontinued.    Clark  v.  Slaie.  4-268,  '53. 

8410.  Act  of  Feb.  12,  *55,  providing  for 
extending,  by  adjournment,  terms  of  C.  C,  is- 
not  repealed  by  act  of  Dec.  24,  '58,  but  is  still 
in  force.  CordeU  T.  State,  22-1,  64.  («  B.  S. 
'81, 1333.) 

8411.  The  latter  act  did  not  pass  both  houses 
of  legislature,  and  consequently  never  became  a. 
law.  Id. 

8412.  Where  court  does  hold  such  adjourned 
term,  it  is  to  be  deemed  apart  of  regular  term,, 
and  every  step  may  be  taken  that  might  have 
been  takra  at  regular  term.  Smiih  v.  Smitkf  1 7- 
75,  '61. 

8418.  A4jonmraent  of  term.  A  circuit 
judge,  having  been  of  counsel  in  a  cause  pend- 
ing in  his  court,  set  same  for  trial  i)efore  aiudge 
of  Supreme  Court,  who  appeared  at  time  desig- 
nated, being  in  regular  term  time,  heard  some 
arguments  and  made  some  orders  therein  as  to 
making  new  parties,  etc.  The  supreme  judge 
not  having  appeared  further  in  said  cause,  same 
was  again  set  for  trial  by  judge  of  the  C.  C.  be- 
fore* judge  of  another  circuit.  Thecausewasac- 
cordingtyneardbeforejodge  last  designated,  whof 
after  repeated  adjournments,  from  time  to  timer 
and  not  within  any  regular  term  of  said  courts 
decided  same,  and  rendered  judgment  for  plain- 
tiff, over  a  motion  for  a  new  trial  by  defendants. 
Heid;  judgment  thus  rendered  was  valid  and 
binding;  Uiat  said  judge  last  designated  had 
full  power,  under  act  of  March  1,  '55  (Acts  '55,  p. 
61 ),  to  adjourn  hearing  of  said  cause  from  time  to 
tim^  although  some  of  said  adjournments  might 
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have  been  to  a  day  beyond  a  regiilar  term  of 
«aid  court.  Held  ;  an  order  of  C.  C.,  continuing 
said  cause  to  another  term,  while  same  was  pend- 
ing before  judge  designated  to  try  the  same,  was 
-without  authority.  C.  <£  0.  JJ.  <A  v.  Bowe,  17- 
£68,  *61. 

8414.  The  reason  for  a^ottmment  of  court  to 
a  day  in  vacation,  need  not  be  stated.  The  pro- 
priety  of  such  adjournment  w  a  question  for 
«ourt  alone,  and  decision  can  not  be  reviewed. 
GasUy  V.  State,  82-62,  '69.  Cf.  Harper  v.  State, 
48-405, 73.  {Sfciei  v.  ifotfitf,  17-316,  '61 ;  Slangh. 
■Ur  V.  Gregory,  16-250,  '61 ;  Morgan  t.  SlaU,  18- 
448,  '59,  overruled.) 

8416.  The  statute  requiring  that  record  must 
«hov  reasons,  applies  to  adjournments  to  a  sub- 
sequent term.    Morgan  v.  SbUe,  supra. 

8416*  There  was  a  misunderstanding  existing 
in  county  as  to  day  on  which  term  was  to  com- 
mence. Held;  that  a  judge  pro  tern,  might  ad- 
journ the  court  to  a  subsequent  day  in  vacation. 
Jona  V.  State,  11-367^  '58. 

8417*  The  statute  providing  for  a  close  of 
ierm  on  three  da^'  absence  of  judge,  applies 
only  where  judge  is  absent  without  an  adjoam- 
ment,  and  his  whereabouts  or  intentions  being 
unknown,  it  is  inferred  he  has  abandoned  his 
■court  for  term.  Seymour  v.  Slate,  15-288,  '60. 
Hedwine  v.  Stall,  id,  293,  '60. 

8418.  Terdlct  reeelred  after  adjonrnment. 
"Where  court  adjourns  for  day,  until  next  morn- 
ing, with  notice  by  judge  that  he  will  appear  in 
'Court  house,  in  intermediate  time,  on  ringing  of 
bell,  to  receive  verdict  of  a  jury,  and  does  so  ap- 
pear and  receives  the  verdict,  proceeding  is  reg- 
ular. Davis  V.  SlcUe,  14-358,  '60.  "* 

8419.  Notice  of  meeting  of  an  adjourned  term 
■of  court,  published  but  once  in  a  newspaper  of 
general  circulation  in  county,  before  holding  of 
adjourned  term,  is  sufficient.  Bd.  Om*t  CHarke 
Co.  V.  State,  61-75,  '78. 

8420.  Proof)  prima  facie,  of  time  of  such  no- 
tice, may  be  made  by  affidavit,  showing  date  of 
issue  of  paper  containing  it.  It  will  be  presumed 
that  a  newspaper  was  published  at  or  before  time 
■of  its  date.  Id. 

8421*  It  will  be  presumed  that  adjournment 
was  according  to  law.  Porter  v.  State,  2-435,  '50. 

8422.  An  adjourned  term  of  the  court  is 

not  illegally  hotden  for  reason  of  a  defect  in  the 
order,  specifying  mode  in  which  public  notice  of 
adjourned  term  should  be  made,  when  notice 
"was  properly  published.  Conrad  t.  Johnton,  20- 
421,  '63.  CL  22-1;  18-317.  As  to  reasons 
iherefor,  Cf.  Skid  t.  MaffeO,  17-316,  '61. 
^  848S.  Praetiee.  Where  publication  of  no- 
tice of  an  order  of  adjournment  of  regular  term 
to  a  day  fixed  had  been  made  before  minutes  of 
£uch  proceedings  had  been  made  out  and  signed, 
it  was  held  that  this  was  no  such  irregularity  as  to 
avoid  proceeding,  adjourning  term.  CordeU  v. 
£tate,  22-1,  '64. 

8424.  The  eonrtf  in  the  adjourned  special 
session,  may,  in  such  case,  direct  such  order  to 

be  entered  nuncoro  tune,  and  thereby  render  pro- 
«eedingB  of  said  term  r»nlu-   C/nm  t. 

18-81?;'62. 

in.  Powers.  Dntj.  Tacation. 

8485.  Although  courts  will  pay  great  respect 
to  expressed  opinion  of  l^islatnre  as  to  what 
law  ii^  th^  most  oonstme  the  law  aeeordlng 


to  their  own  Jndrment.  Detdaehttom  v.  Tom 
Ckarleaton,  40449772. 

8426.  Power  of.  Tacatlon.  Where  law 
authorizes  an  act  by  a  court,  court  must  do  it 
in  term  time.  The  judge  in  vacation  can  not 
do  it,  unless  such  power  is  expressly  conferred. 
Ifewmanv.  Hammond,  46-119,74;  Fergerv.Wet- 
Ur,  85-.53,  71. 

842  7.  Receiver  can  not  be  appointed  in  vaca- 
tion. Nemnan  v.  Hammond,  Bupra.  New  trial* 
under  section  601  of  code,  can  not  be  then 
granted.  Ferga-  v.  Wealer,  supra,  {v.  R.  S.  '81, 
1064.) 

8428.  Power  In  vaeatioii.  In  civil  cases,  a 
judge,  when  a  chang^  of  venue  is  taken  from 
him,  can,  in  a  vacation,  set  a  cause  down  for 
trial,  ^uroni  J^.  Im.  Co.  v.  Johjuon,  46-315,  '74. 
But  not  in  criminal  cases.  Ex  Parte  iSfeeen,  41- 
418,  '72. 

842t>.  The  court  in  term  only,  and  not  judge 
at  chambers,  can  extend  time  in  which  to  file 
bill  of  exceptions.  Whitworlh  v.  Sour,  67-107, 
'77 ;  Vannesi  v.  Bmrffey,  29-388,  '68 ;  MeEffiUriek  v. 
Coffroth,  20-37,  '67 ;  Bolown  v.  flerr,  14-639.  '60. 

84$0.  Proceedings  of  Mnrt  are  in  Aerl  un- 
til cl<^  of  tenn  at  which  they  ate  entered.  Rah- 
ton  V.  Lotkain,  18-303,  '62;  Layman  v.  Oroj^ 
14-166,  '60. 

8431.  Courts  have  control  over  the  records 
of  their  proceedings  during  term,  and  may,  at 
any  timebeforeex|iiration  of  term,  correct,  mod- 
ify or  vacate  their  judgments,  for  good  cause* 
Bumside  V.  Enni$,  48-411,  '73.    Cf.  45-451. 

8482.  But  they  can  not  amend  their  records 
at  a  subsequent  term,  unless  there  is  sometbinr 
in  record  to  amend  by,  except  "in  a  fact  wliicfi 
appears  to  be  the  misprision  or  neglect  of  the 
clerk."    Hamilton  v.  BhitA,  28-233,  ^67. 

8438.  In  case  of  such  misprision  or  neglect, 
court  has  power  to  make  its  record  speak  truth. 
Jenkiwi  v.  Long,  28-460,  '64.  Cf.  64-189;  65- 
313;  68-224. 

84S4.  TheqaestlonswhetherpropertjIuA 
been  attaehea  and  appraised,  are  for  court,  in 
determining  whether  an  ordinary  judgment  only 
should  be  rendered  for  plaintifR  or  attached 

Jroperty  be  ordered  to  be  sold.  Fatter  v.  Dn^u^ 
6-158,  '61. 

8485.  Duty.  The  S.  C.  will  not  go  be3;ond 
statute  to  hold  court,  whose  peculiar  duty  it  is 
to  guard  interests  of  minors,  to  a  strict  regular- 
ity in  summary  proceedings.  Shaw  v.  Smith,  8- 
485, '56. 

8486.  In  this  state,  courts,  by  exercising 
chancery  powers,  in  absence  of  l^islation  ex- 
pressly authorizing  it,  can  appoint  guardians 
and  perform  probate  business.  But  power  may 
be  regulated  by  statute.  Deguindre  v.  WiUiama, 
81-444,  '69. 

8437.  The  courts  have  a  right  to  inspect  the 
journals  of  the  legislature,  to  see  whether  an  act 
passed  both  houses.    Oordea  v.  State,  82-1,  '64. 

84S8.  Or  whether  a  statute  has  been  consti- 
tutionally enacted,  or  not  State  v.  Bailey,  16- 
46, '61;  a>bmanv.i)oUuu,  8-156, '66;  2-558. 

8489.  But  they  can  not  inquire  into  motives 
of  members  of  legislature.  McCuUoch  v.  StaUf 
11-424,  '58;  WngH  v.  D^reet,  8-298,  '56. 

8440.  The  conrts  will  not  take  Judicial  no- 
tice of  contracts  of  l^islative  journals.  CUe- 
man  v.  DoibioK,  8-166, 

8441.  Power  OTer  pleadings.  A,  B  and  0 
were  partners  in  business.  A  retired,  B  and  C 
continuing  for  a  Ume,  when  they  dissolved.  Suit 
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hj  B  against  C  for  profits  received  and  not 
accounted  for.  Answer  hy  C  in  four  parairrapha, 
iourth  setUng  up  that  be  had  paid  out  aD  such 
profits  upon  old  debts  of  firm  of  A,  B  and  C. 
The  court  ordered  that  A  be  made  a  part^,  un- 
■der  this  paragraph,  and  continued  cause  for  that 
purpose.  C  neglected  to  comply  with  such  order 
And  cause  was  again  continued  for  same  purpose, 
at  next  term,  C  having  still  failed  so  to  comply. 
Court,  on  motion,  struck  out  said  fourth  para- 
.graph,  and  issue  was  taken  on  second  paragraph 
(pajment).  Heid ;  A  was  a  necessary  party  un- 
•oer  said  fourth  paragraph;  and  court  had  a 
right,  inherent,  to  strike  out  such  paragraph, 
on  account  of  defendant's  failure  to  comply  with 
ita  order.    Elliott  t.  Stevenaon,  81-359,  '63. 

8445.  Superior  courts  or  reeord  bare  pow- 
«r  to  order  the  repairing  and  furnishing  of  court 
room  at  expense  of  coua^.  Ntuh  v.  Suae,  88- 
78,  70. 

IT.  Roles  of  Court. 

8MS*  Bule  of  court  requiring  a  p&rty  before 
irial  to  notify  court  of  his  desire  to  have  instruc- 
tions put  in  writing,  is  repugnant  to  laws  of  this 
«tate.     LaselU  v.  WelU,  17-33,  '61. 

8444.  The  following  rules  of  court  are  not 
repugnant  to  law  and  are  valid.  RvU  9.  An  ap- 
plication for  a  change  of  venue  will  not  be  en- 
tertained after  causelias  been  docketed  for  trial. 
ItuUlO.  Norbeentertainedafterparty  has  failed 
in  obtaining  a  continuance.  RvU  11.  This  rule 
spplies  to  both  criminal  and  civil  cases,  and  to 
changes  from  county  and  judge.  Rule  12.  The 
application  of  this  rule  may  be  sus^nded  when* 
ever,  in  opinion  of  court,  ends  of  justice  would 
thereby  be  promoted.  TruUt  v.  Ti-uiu,  88-16,71. 
Validity  of  rule  9-  Cf.  VaU  v.  MeKernan,  21- 
•421, '63;  Ratzv.  Sate,  S&-1%7, '70;  Redman  v. 
SbUe.  2&-205,  '67.  (n.  K.  S.  '81,  412.) 

8446.  Rule  of  court  that  application  for 
^Mmnge  of  TCnne  should  be  made  at  least  one 
day  prior  to  the  day  on  which  cause  is  net  for 
trial,  is  valid.  GaUoway  v.  ^e,  2»-442,  '68.  Cf. 
41-48;  47-264  ;  68-444. 

8446.  A  rule  of  court  requiring  that  an  ap- 

{>lication  for  a  change  of  venue,  on  account  of 
ocsl  prejudice,  to  be  made  at  least  one  day  be- 
fore the  case  is  docketed  for  trial,  is  reasonable 
and  in  power  of  court  J.  M.&  J.  R.  Co.  v. 
Avery,  81-277,  '69. 

8447*  Where  it  is  clearly  made  to  appear 
that  some  act  performed  within  excluded  time 
bas  excited  such  prejudice,  or  that  such  feeling 
already  existing  was  undiscovered  by  reasona- 
ble effort,  rdle  need  not  apply.  Id. 

8448.  The  application  of  a  necessarr  party 
to  be  joined  as  a  party  to  an  action  in  which  he 
is  not  joined,  should  not  be  refused  for  reason 
that  it  was  not  made  within  time  required  by 
rules  of  court,  as  he  can  not  be  bound  by  sucn 
rules,  not  being  In  court.  Qough  t.  Thomas, 
*«-a4,  '76. 


8449.  A  rule  of  court  which  requires  spe- 
«iAl  Instructions  and  Interrogatories  to  Jnir 
to  be  presented  before  ai^ument.  is  accord- 


iag  to  statute.  OUam  v.  Skate,  27-388,  '66.  Cf. 
.5^230. 

8450.  Neither  rules  to  plead  nor  rule-days 
Are  authorized  by  our  statute.  Riaaritm  t.  Crane, 
4  BIf.  466  '38. 

8451.  Kules  of  court  should  be  reasonable 
and  adapted  to  a  prompt  and  just  administra- 


tion of  justice.  A  rule  might  be  repngnant  to 
laws  of  this  state  which  was  not  in  conflict  with 
any  statute  of  state,  as  when  it  would  deprive  a 
party  of  any  right  secured  to  him  by  constitu- 
tion, or  principles  of  common  law  in  force  in 
this  state.  J.  M.  A  I.  R.  Qk  t.  Hendriekt,  41- 
48,  72. 

S453.  A  rule  requiring  applications  for  cost- 
bond  to  be  made  before  answering  to  complaint, 
unless  answer  is  made  in  ignorance  of  non-resi- 
dence, or  plaintiff  has  become  a  non-resident 
since  answerins,  is  not  repugnant  to  law.  J,  M. 
&  I.R.C0.  T.  Hendrieka,  v^pra, 

8453.  Snfflclency  ofcomphilnt.  Under  this 
rule  it  is  not  required  that  thecomplaint  be  suf- 
ficient.   J.  M.  &  I.  R.  Co.  v.  Hendruh,  sapra. 

8454.  The  rule  is  binding  on  a  substituted 
party-defendant,  and  when  latter  is  a  corpora- 
tion formed  by  dissolution  and  consolidation  of 
former.   J.  M.&  I.  R.  Oo.  v.  Hendrid!s,mipra. 

8455*  Judicial  notice  can  not  be  taken  of 
rules  of  practice  adopted  by  lower  courts.  Such 
rules  must  be  made  part  of  record,  or  S.  C.  can 
not  be  governed  by  tnem  in  reviewing  action  of 
lower  court.   Kmrr  v.  Qmawatf,  42-260,  '73. 


raVRTS  OP  CONCKLrlATION. 

8456.  Tbe  statute  seems  to  eoutemplato 
that  the  record  of  court  eonelltotloa  shall 

only  affect  questions  of  costs,  and  hence  it  may 
be  given  in  evidence  to  court,  instead  of  jury, 
to  enable  it  to  determine  which  party  shall  be 
taxed  with  costs.   Strange  v.  fVinee,  17-624,  '61. 

8457.  Courts  of  conciliation.  Bepeal  of 
the  act  for,  without  an  exception  for,  pending 
suits,  deprives  plaintiff  of  any  right  to  a  judg- 
ment for  his  costs.    Barton  v.  MarA,  29-79,  '67. 

8458.  The  court  of  conciliation  to  a  court 
of  record,  and  its  records  import  same  verity 
as  those  of  other  courts.  Beam  t.  WooUirrd,  1- 
351,  '55. 

8459.  The  act  establishing  courts  of  con- 
ciliation repealed.   Act  Nov.  30, '65,  p.  163. 

8460.  A  judgment  of  a  court  of  conciliation 
rendered  in  pursuance  of  sees.  6  and  7,  2  R  S. 
'52,  225,  was  entered  merely  on  a  sheet  of  paper, 
below  agreement  of  parties.  Held;  judgment 
was  not  invalid  on  that  account  SeaA  t. 
Wool^  7-351,  '55. 


COVBNANX8. 

See  Oonlraela.  Wammlif. 

I.  Miaedkauoas. 

II.  Coverumtx  <u  to  Title  and  Encwnbraneet. 

III.  Covenants,  Penornai,  RunningimA  hand. 

IV.  CovenaiUs  <^  Seizin.    Oontinvmu  Breaeh. 
V.  Ler  Loci.  Construction. 

VI.  Breach.   Damages.  Remedy. 

VII.  Breach.  Pteadtng. 

VIIL  BrmA.   Smelion,  Omu. 

It  Htoeelbuieons. 

8461.  Covenants.  What  are.  The  words 
"grant,  bargain,  sell  and  convey"  do  not  imply 
any  covenants  in  a  conveyance  in  fee.  BetkeU  v. 
BetheU,  54-428,  76. 

8462.  The  words  "grant"  or  "demise"  imply 
a  covenant  of  title  in  a  lease  for  years.  Id. 

8468*  Verbalpromiseof  covenantortograntee 
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to  pa7  off  incumbrance  adds  nothing  to  cove- 
nant.   Bundy  v.  Bidenour,  6^-406,  78. 

8464.  The  words  "convej  and  wamut," 
in  a  deed,  nnder  act  of  May  6^  '52,  are  eqaiva- 
lent  to  covenante,  that  grantor  u  lawfully  seized, 
has  good  right  to  convey,  for  quiet  enjoyment, 
against  incumbrances,  and  to  warrant  and  de- 
fend title  against  all  lawful  claims.  Kent  v. 
OiTUraU,  44-462,  73 ;  Keiper  v.  Klein,  61-316, 75. 

8465.  CoTenauts  dependent.  Where  consid- 
eration of  title-bond  was  obligee's  agreement  to 
convey  land  to  obligor  on  same  day  on  which 
conveyance,  mentioned  In  bond,  was  to  be  exe- 
cuted, and  to  pay  obligor  two  notes  before  that 
day.  Held;  covenants  dependent;  and  obligee's 
not  conveying,  nor  offering  to  convey,  land,  con- 
veyance of  wnich  was  main  part  of  considera- 
tion of  bond,  was  bar  to  his  recovery  on  bond. 
Pence  v.  Smoek,  2  Blf.  315,  '30. 

8466.  Constrnctlon.  Where  covenant  was, 
"I,  J  D,  doth  rent  to  J  W  and  E  W,  twenty- 
six  acres  of  ground,  made  in  ample  order  for 
the  plow,"  rent  to  be  paid  in  com ''when  gath- 
ered in  the  fall."  Iield;  defendant  was  bound 
to  place  plaintiffs  in  possession  of  ground,  pre- 
pared for  cultivation,  in  time  to  raise  a  crop  of 
com  during  ensuing  season.  Doughertgy.Wioonf 
1  Blf.  478, '18. 

8467.  A  covenant  by  an  obligee,  not  to  sue 
on  obligor  at  all,  may  be  pleaded  as  a  release. 
Beed  v.  Skaw,  1  Blf.  245,  '23. 

.  8468.  But  on  agreement  not  to  sue  for  a  lim- 
ited time,  can  not  Berry  v.  Bates,  2  Blf.  118,  '28. 
Cf.  82-40. 

8469.  The  covenants  In  a  deed  by  a  bank, 
are  coextensive  with  the  representations  of 
her  agent.  First  Nat.  Bank  Camoridge  City  v.  Col- 
Ut,  61-153,  78. 

8470.  Performance.  As  a  general  proposi- 
tion, non-performance  of  covenants  will  not  be 
excused,  by  inconvenience,  difficulty,  or  even 
impossibility  of  their  performance.  P.  M.  AF. 
Int.  (h.  V.  Walaer,  22-73,  '64 ;  LewiM  v.  CenL  Im. 
Co.,  88-445,  '64. 

8471.  Dependent.  Debt  on  a  penal  bond. 
Conditions  were  that  obligee  had  leased  to  oblig- 
ors a  steamboat  for  a  specified  term,  with  her 
tackle,  etc.,  for  a  sum  named, — obligors  to  have 
control  of  boat  during  term,  and  to  return  her 
with  her  fixtures,  at  in  as  good  condition, 
etc.,  reasonable  wear  excepted.  Lessees  were  to 
pay  expenses  of  boat  duringterm.  On  perform- 
^ce  ot  these  conditions,  bond  was  to  be  void. 
The  obligee  warranted  boat  to  be  sound,  sea- 
worthy, and  to  contain  necessary  apparel,  etc. 
Held;  covenants  in  condition  of  bona  were  not 
dependent.    Qifford  v.  Smith,  4-377,  '53. 

II.  Covenants  as  to  Title  and  Encambranceg. 

8472.  Covenant  of  title.  Breach.  Com- 
plaint. In  an  action  for  breach  of  covenant  of 
title  in  a  deed,  after  eviction,  it  is  sufficient  to 
allege  that  title  had  failed  and  been  lost  by  a 
paramount  title  and  by  due  course  of  law. 
BUiir  V.  AUen,  55-409,  '76. 

8478.  Covenants  of  title.  Husband  and 
wife.  A  husbaud  is  liable  on  warranty  in  a 
deed  executed  by  his  wife,  to  her  separate  realty, 
in  which  he  joined.   Blair  v.  AlUn,  55-409,  '76. 

8474.  Covenants  for  title.  Breach.  Suit  by 
payee  against  maker,  on  note  given  for  pur- 
chase-money of  land,  and  to  foreclose  mortgage 
securing  it   Answer,  setting  up  breach  of  cov- 


enants in  deed,  because  of  lien  of  a  gravel-road 
tax  on  property,  and  asking  that  amount  of  such 
tax  be  deaucted.  Held;  breach  of  covenants 
not  shown ;  there  being  no  averment  that  de- 
fendant had  paid  such  tax,  or  had  been  dam- 
aged thereby.  Held;  answer  bad  also,  because 
no  facts  were  averred  showing  that  such  tax  was 
a  valid  lien ;  conveyance  having  been  made  suh- 
sequent  to  act  of  '75,  repealing  all  laws  author- 
iiing  collection  of  assessments  for  gravel-road 
purposes,  answer  should  have  averred  facts  show- 
ing that  such  assessment  came  within  reviving 
act  of  77.  Coot  v.  Futon,  66-621,  79.  (v.  £ 
S.  '81  3693 ) 

8475.  Action  for  breach  ot  Pleadlas.  It 
is  not  necessary  to  all^,  in  a  complaint,  in  an 
action  on  the  covenants  of  a  deed,  alter  eviction,, 
that  defendant  had  notice  of  ejectment  suit 
Rhode  V.  Green,  26-83,  '66;  Blair  v.  Allen,  65- 
409,  '76.  Nor  that  plaintiff  ever  had  posscBsion 
of  the  land. 

8476.  Pleadlny.  In  an  action  for  breach  of 

covenants  of  tiUe,  it  is  sufficient  to  aver  breach 

negatively  in  words  of  covenant.  But  it  would 
not  necessarily  involve  a  right  to  more  than 
nominal  damages.  Van  Nest  v.  KeUvm,  15-264, 
'60:  Blair  v.  Men,  55-409,  '76.  Cf.  MaHin  v. 
Bakcf,  5  Blf.  232,  '39;  Floom  v.  Beard,  8  BIL  76> 
'46. 

8477.  Covenants  of  title.  Breach.  Heir. 
Liability  of.  A  wife,  seized  of  a  life  estate  in 
lands,  her  husband  joining,  conveyed  land  by  a 
warranty  deed  to  C,  who  conveyed  to  D.  The 
husband  first,  and  then  widow  died,  leaving  a 
son,  F,  who  received  an  estate  from  said  father. 
Estate  of  father  was  fully  settled  according  to 
law.  Afterwards  D  was  evicted,  owing  to  a  fail- 
ure of  title  in  ancestors  of  F.  Held;  F  is  liable 
to  D  in  an  action  for  damages  not  exceedinr 
amount  of  estate  received  from  his  father.  Hem; 
neither  final  settlement,  nor  sections  62  and  172 
bar  action.  Blair  y.  AUen,  65-409,  '76.  {v.  R.  S. 
•81,  2310.) 

8478.  Warranty.  Breach.  Complaint  for 
breach  in  warranty  of  title  of  lands  conveyed  in 
this,  that  he  had  no  title  to  convey,  need  not  al- 
lege an  eviction,  or  its  equivalent,  nor  that 
grantor  did  not,  after  execution  of  deed,  acquire 
a  title,  which  would  inure  to  benefit  of  grantor 
by  estoppel  to  be  good  for  nominal  damages^ 
Mason  v.  Cookeey,  51-519,  75. 

8479.  There  need  not  be  an  eviction  by  pro- 
cess of  law  to  constitute  an  eviction.  When  a 
paramount  title  is  asserted,  and  covenantee,  in 
good  faith,  yields  to  it,  he  has  a  remedy  in  cove- 
nants. Id. 

8480.  He  has  such  a  remedy  bv  buying  in 
the  paramount  title.  ifonnoA  v.  Hendawn,  4- 
174,  *63. 

8481.  But  a  mere  payment  of  a  judgment,  to 
avoid  a  sacrifice  of  land  on  execution,  and  even 
a  consequent  eviction,  will  not  authorize  a  suit 
for  breach  of  covenant   Hannah  r.  Hendervm^ 

gupra. 

8482.  Warranty.  Breach.  A  mort^^  lien 
constitutes  no  breach  of  covenant  of  seizin  and 
right  to  convey,  mortragee  not  having  taken 
possession.    Btiuoner  v.  ^mundsoa,  '54. 

8483.  It  is  a  breach  of  covenant  that  prop- 
erty is  unincumbered.  Id. 

8484.  But  till  after  execution  only  nominal 
damages  are  recoverable.  Mason  v.  (hohey,  51- 
519,  75;  Reaxmer  v.  Edmmtdaon,  5-393,  '54. 

S4S5.  ETictioii*  A  judicial  sale  of  property 
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on  a  paramoant  lien  before  execntton  of  deed 
«nd  poeseesion  taken  by  purchaser,  is  no  evic- 
tion.   Beammer  t.  Edmitndaonf  mora. 

8486.  Warranty  of  title.  Breach*  The  en- 
tire Trant  of  title  in  warrantor  is  a  breach  of  C07- 
■enant  of  seiBin,  but  for  such  breach,  while  cov- 
■enant«e  retains  possession,  latter  can  recover 
nominal  damages.  Hadeer  t.  Btatcj  17-97, 

8487*  WhilecoTenanteeretainadeedand  pos- 
session, he  can  not  resist  payment  of  purchaae- 
money,  or  recover  more  than  nominal  damages 
on  covenants,  and  while  he  has  been  subject  to 
no  inconvenience  for  defect  in  title.  Haeker  v. 
Stake,  aupra;  Small  v.  Reevex,  11^163,  '60. 

8488.  Breach.  Remedy.  A  grantee,  under 
-a  deed,  with  full  covenants  of  warranty  of  lands 
«nbieet  to  a  judgment-lien,  may  satisfy  judgment 
-with  unpaid  purchase-money,  or,  if  none  be  due, 
«nt  of  hiB  own  means,  and  recover  from  his  gran- 
tor ander  covenants  of  warranty,  even  thoueh  an 
«xecution  has  already  been  levied  on  other  lands 
likewise,  subject  to  such  lien.  i>un)tfe&oroer  v. 
WkiUhaUy  70-214,  '80. 

8489*  If  such  purchase-money  debt  be  evi- 
deDced  by  notes,  granteee  may  muntain  action 
to  satisfy  them.  Id. 

8490.  In  such  action  agreement  was  shown 
that  parchase-money  should  be  paid  to  third 
person,  as  trusteej  to  be  applied  in  payment  of 
SQch  jndgment,  if  affirmecf  in  an  action  then 
pending,  for  a  review.  Such  judgment  was 
affirmed.  Defendant  answered  that  ne  had  ap- 
pealed to  S.  C,  where  such  appeal  was  still  pend- 
ing. H^f  on  demurrer,  that  such  answer  was 
insufficient.  DwkUharaerv.  WKiUhaU,  71K-214,'80. 

8491.  Breaeh.  Defect  In  title  to  realty. 
Action  by  A  on  covenants  of  warranty  in  deed, 
conveying  to  him  certain  realty.  Defendant 
'filed  ao  answer  showing  a  sale  by  him  to  plaintiff 
of  certain  land,  but  by  a  mistake  of  scribe  land 
was  wrongly  described,  and  deed  was  made  to 
convey  land  descrilied  in  complaint;  he  averred 
his  TMdiness  and  wilUngneas  to  execute  and  de- 
liver to  plaintiff  a  warranty  deed  for  land  so  In- 
tended  to  be  conveyed,  add;  answer  bad,  for 
failure  of  showing  that  mistake  was  mutual. 
Quaa%:  Can  not  and  ought  not  such  relief  on 
part  of  defendant  be  obtained  by  a  cross-com- 
plaint, praying  a  reformation,  etc.  DcneeU  v.  Oaff- 
Ton,  68-196,  79. 

8492*  Title.  Breach.  Where  a  party  hold- 
ing under  a  warranty  deed  fields  to  what  is 
claimed  to  be  a  paramount  title,  and  gives  up 
poOBeasion  or  buys  in  adverse  title,  he  must,  in  a 
suit  on  covenants  in  deed,  allege  and  prove  a 
paramonnt  title;  that  is,  one  that  is  superior  to 
title  of  any  one  else.  Graaee  v.  OoUenbaMgh,  47- 
25«,'74. 

849S.  EvIctlOR.  Pleading.  An  answer  of 
eviction  alleged  a  prior  mortgage,  containing  a 
power  of  sale,  on  land ;  that  mortgagee,  by  vir- 
tue of  such  power,  did  sell  and  convey  land  to  a 
third  person.  It  did  not  show  giving  of  notice 
of  sale,  nor  a  sale  in  pursuance  of  such  notice, 
and  at  place  designated  in  mortgue,  as  power 
Tequirea.  Facts  should  be  allied.  Oark  v,  Line- 
Wr  44-223,  73. 

8494.  An  outstanding  mortgage,  where  there 
has  been  no  ouster  of  purchaser  holding  under 
a  deed,  is  no  bar  to  a  suit  for  purchase  money. 

mm  T.  Dihbu,  i4-d26,  '6o. 

849l>.  Such  outstanding  mortgage  constitutes 
'  a  breach  of  covenantthat  land  is  unincumbered. 


but  only  nominal  damages  can  be  recovered  un- 
til purchaser  has  been  evicted.  ReoMner  v.  Ed- 
mundsMt,  5-393,  '54.   Cf.  48-385. 

8496.  Against  Incumbrances.  Breach. 
Plea  that  note  sued  on  was  given  for  purchase- 
money  of  land  conveyed  with  covenant  against 
incumbrances,  'must  show  that  defendant  was 
evicted,  or  that  payment  of  them  was  made  by 
him.   Clark  v.  Ming,  1-381,  '49.   Cf.  fi-^17. 

8497.  Breach.  Pleading.  In  an  action  to 
recover  damages  for  breach  of  a  covenant  in  a 
warranty  deed,  complaint  alleged  "  that  at  the 
date  of  the  deed,  said  property  was  not  free  from 
incumbrance,  but  that  then  A  held  a  mortgage 
on  the  same  for,"  etc.  Held;  good  on  demurrer. 
Sheet*  V.  Longlm,  69-491,'80. 

8498.  kgtdnist  InenmbnueeB.  Erideiiee. 

It  is  competent  for  a  vendor,  who  had  conveyed 
lands  in  Illinois  with  special  covenants  of  war- 
ranty against  taxes,  hens,  etc.,  to  allege  and 
prove  by  parol  that  vendee,  in  part  consideration 
of  purchase- money,  had  agreed  to  pay  alt  taxes 
that  were  upon  land  at  time  of  sale  thereof,  in 
action  against  him  by  vendee  to  recover  dam- 
ages for  alleged  breach  of  covenant  against  taxes 
on  the  land  which  vendee  had  been  compelled  to 
pay.  Carver  v.  Louthain,  88-530,  72;  FUtery. 
Fitier,  29-468,  '68. 

8499.  A  general  covenant  of  warranty  does 
not,  at  leastTlonclusively,  extend  to  such  in- 
cumbrances (lease)  as  were  known  to  purchaser 
at  time  of  contract^  and  which  he  agreed  to  pay 
or  discharge  himself  in  addition  to^  or  as  s  |>art 
of  consideration.  Parol  evidence  u  admissible 
not  to  contradict  terms  of  written  warrants,  but 
as  a  part  of  ret  geala  to  show  true  consideration 
paid  by  purchaser.   Medler  v.  HiaU,  8-171,  '56. 

8500.  Knowledge  on  part  of  vendee  does  not 
exclude  the  incumbrance  from  covenant.  To 
produce  such  exclusion,  vendee  must  intend 
that  incumbrance  should  not  be  within  cove- 
nant.   Id.  ;  Pitman  V.  Conner,  27-337,  '66. 

8501.  Where  land  is  conveyed  with  full  cove- 
nants, but  land  is  at  time  in  possession  of  a 
tenant,  a  parol  agreement  may  be  valid  to  ac- 
cept deed  and  tenant's  possession,  as  possession 
of  vendee.  Such  agreement  will  be  inferred 
when  vendee  accepts  deed  with  full  knowledge 
of  tenancy  and  rights  of  the  tenants.  Btgt  r. 
Lashley,  15-152,  '60. 

8502.  Against  Incambrauccs.  If  agrantee 
accept  a  deed  without  sufficient  covenants 
against  incumbrances,  he  can  not  recover  for 
money  paid  in  removing  incumbrances,  unless 
it  was  paid  under  assumpsit.  Woo^ord  v.  Lean- 
envjorth,  14-311,  '60. 

8508.  Notice  of  an  Incnmbranee.  Right  of 
action.   A  covenant  against  an  incumbrance 
may  be  enforced  by  one  having  notice  of  incum* 
brance  when  receiving  covenant   Burk  v.  ^il^ 
48-62, '74. 

8504.  And  must  be  enforced  by  the  adminis- 
trator of,  and  not  heirs  of,  covenantee,  when  cov- 
enant was  broken  and  dama^  incurred,  during 
life-time  of  covenantee.  Fnnk  v.  Bdlit,  8S-13^ 
70. 

8505.  Administrator  can  not  sue  on  such  a 
covenant,  without  showing  a  special  damage  to 
his  intestate.  Also  as  tocovenants  of  seizin,  juot- 
tin  V.  Ba}cer,  6  Bif.  232,  '39. 

8506.  Breach.  Occupancy  by  a  tenant  of 
property  sold,  where  fact  and  title  of  tenant  are 
known  at  time  to  purchaser,  it  is  not  a  breach 
of  covenant  of  rig^t  of  possession,  and  if  no  spo* 
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cial  contract  is  made,  occupant  becomes  tenant 
to  purchaser,  and  possession  of  tenant  is  posses- 
sion of  landlord.    Xinrffcy  v.  Dakin,  18-388,  '69. 

8507.  But  as  pcssession  of  real  estate,  within 
a  certain  statutory  period,  may.  be  subject-mat- 
ter of  a  valid  parol  contract,  it  would  seem,  if 
such  a  contract  was  made  between  purchaser 
and  seller,  thai  a  suit  in  relation  to  euch  posses* 
sion,  would  neceBsarily  have  to  rest  upon  a  breach 
of  parol  contract,  and  not  upon  covenants  of 
deed.  Id, 

8508.  CoTenant  against  incambrances. 
Breach.  Damages.  Abreach of covenantagainst 
incumbrances  entitles  covenantee  to  nominal 
damages  only,  until  latter  has  removed  incum- 
brance or  been  injured  thereby.  Blade  v.  Coan, 
4&-385,74.  Cf.  18-125;  I4r-168;  6-393. 

8609.  Also,  when  incumbrance  is  a  lease  and 
not  a  mere  lien  for  money,  capable  of  being  re- 
moved. Id. 

UL  CoTeaants.  Personal  and  Bauiu  with 
Load. 

8610.  Basiling  irtth  land,  ^rol  reserva- 
tion and  eovenant.  Aconveyed,  with  warranty, 
certain  land  to  B,  but  there  was  a  prior  lien 
thereon.  B  conveyed  same  to  <^  without  war- 
ranty. Following  parol  agreement  was  made 
between  B  and  C:  That  C  would,  for  B'g  use 
and  benefit,  pay  off  and  discharge  said  lien,  and 
that  all  actions  and  riebts  of  action  for  breach 
of  covenants  of  the  deed  from  A  to  B,  should  in- 
ure to,  and  were  reserved  by,  B."  Held;  this 
parol  reservation  and  agreement  can  not  be  al- 
leged and  shown,  as  l^al  right  to  sue  ran  with 
land,  and  can  not  be  contradicted  by  parol. 
Sage  v.  Jones,  47-122,  '74.  Cf.  CAopmanv.  Long, 
10-465. 

8611.  A  vendor,  by  a  warranty  deed  of  land 
on  which  was  standing  wheat,  may  retain  and 
reserve  crop  by  a  parol  a^jeement,  though  noth- 
iiu;  is  said  concerning  it  in  deed.  Honey  v. 
mium,  67-90, 79.  {Chapman  v.  Long,  10-165, 
'68,  overruled.) 

8612.  Running  with  land.  Where  grantor 
was  in,  and  delivered  possession  to  grantee,  cov- 
enant of  seizin  may  lun  with  laud.  Btthdl  T. 
BetheO,  64-428;  '76. 

8518*  But,  if  such  be  not  case,  and  grantor 
bad  no  title,  covenant  is  at  once  broken  and  does 
not  run  with  land.  Id. 

8614.  Covenant  rnnnlHg  with  land.  Breftch 
off  becomes  a  mere  personal  right,  which  re- 
mains with  covenantee  or  his  executors  and  does 
not  descend  to  heirs,  nor  mn  with  land  by  con- 
veyance.  JunelionR.  Co.  v.  Sayers,  28-318, '67. 

8515.  Also  breach  of  a  contract  of  a  B.  B. 
company  to  cut  a  certain  channel  and  erect  a 
certain  levee.  M. 

8610.  Corenant  rnnnlngr  with  land.  A  and 
B  agreed  in  writing  that  former  should  erect  a 
party  wall,  one-half  on  B's  lot,  and  latter,  or  his 
assigns,  should  pay  for  one-half  cost  of  construc- 
tion when  he,  or  his  assigns,  should  use  it.  Both 
sold  their  respective  lots,  the  grantee  of  B  used 
wall.  Held  ;  agreement  was  a  personal  covenant, 
and  A's  grantee  could  not  enforce  it  against 
grantee  of  B.   £foc*  v.  JsAam,  28-37, '67. 

8617.  Corenant  for  the  payment  of  rent 
runs  with  the  land.  CbWv  v.  Lewit,  24r-23,  '65. 

8618.  Covenant  of  seuln  runs  with  land, 
passing  to  heir  or  assignee  of  grants ;  so  that 
any  one  deriving  title  through  such  grantee  may 


sue  him  for  damages  sustained  by  his  want  of 

title.  CWwrnm  V.  Zwian,  42-289, '73:  BwhimY. 
LoMolU,  86-425, 71.   Cf.  55-409. 

8519.  PersonaL  A,  owner  in  fee  of  a  town 
lot,  leased  one  of  houses  to  B  for  term  of  yean, 
and  covenanted  in  lease  that  B  should  have  ex- 
elosive  privilege  of  vending  merchandise  in 
town  during  term.  Held;  covenant  was  merely 
of  a  personal  nature;  neither  running  with  land 
nor  creating  any  lien  thereon,  either  !^al  or 
equitable.    Tayhr  v.  Owen,  2  Blf.  301,  '30. 

8520.  A  bona  fide  vendee  or  lessee  of  real 
estate  is  not  affected  by  such  a  personal  cove- 
nant; tmd  circumstance  of  his  having  bad  no- 
tice of  it  makes  no  difference;  privily  of 
vending  goods  is  a  right  i>urely  personal— not 
appendant  to  land  nor  growing  out  of  it ;  and  by 
such  a  covenant  one  can  not  strip  his  land  of 
any  of  its  appurtenances.  Id. 

8521.  Running  with  land.  Trespass  ipmre 
clausam  fregU.  Defendant  pleaded  that  phimtiff' 
had  granted  to  S,  for  valuable  consideration, 
quiet  possession  of  a  ten-acre  lot  for  his,  S's  life, 
which  lot  was  part  of  plaintiff's  farm,  and  which 
is  described  in  declaration ;  that,  by  contract,  8- 
wa8_permitted  to  take  from  orchard  on  said  farm, 
all  fruit  he  should  desire/orAiaoim  use,  and  baa 
privilege  of  taking  sufficient  6re-wood  /or  Atr 
ovm  ute  ;  that  S  had  leased  said  lot  to  defendant, 
with  his  rights,  privileges  and  appurtenances- 
thereunto  belonging ;  that  defendant,  by  virtue  of 
said  lease,  entered  plaintiff's  close,  out  of  bounds 
of  said  lot,  and  took  apples  and  fire-wood  men- 
tioned. Held;  plea  baa.  That  agreement  was  a 
personal  one,  and  did  not  pass  to  defendant 
under  his  lease.  Qronendyke  v.  Qramer,  2-382,  '50. 

IT.  Covenant  of  Seizin.  ContinnonsBreadu 

8622.  The  measure  of  damages  for  breiek 

of  a  covenant  of  seizin,  where  vendee  receives 
no  title,  is  money  paid,  with  interest  thereon,  or 
value  of  property  given  in  exchaiwe.  Xogrv. 
Maman,  87-168,  71. 

8628.  Action  for  breach  of  covenant  of 
seizin  is  not  local;  it  should  be  brought  in 
county  where  defendant  resides.  CUenum  v. 
Lyman,  42-289,  73. 

8624.  Where  there  is  a  covenant  of  seisin, 
and  the  vendor  has  no  title,  the  covenant  1» 
broken  as  soon  as  made.  Biouir/  v.  Smiih,  7- 
673,  '56. 

8626.  A  eorenant  of  seldn  Is  not  broken 

by  the  fact  that  land  conveyed  had  been  seized 
and  appropriated  as  a  highway,  by  right  of  em- 
inent domain.    Vaughn  v.  Stuzake>;  1^-338,  '61. 

8526.  Nor  where  covenantor  has  granted 
right  of  way  for  a  highway  or  street  over  land 
conveyed.  Id. 

8527.  Contlnslng  breach.  Where  the  com* 
plaint  to  obtain  relief  for  a  breach  of  a  oontinn- 
ing  covenant  all^^  a  continuance  of  bieach 
down  to  commencement  of  suit,  and  a  former  suit 
commenced  a  year  previously  was  pleaded, 
^e^,' the  former  suit  only  covered  prior  breaches, 
and  hence,  the  defense  did  not  go  to  whole  canBe 
of  action.    Leach  v.  Leach,  10-271  '58. 

8627a.  Former  A^udicatlon.  The  covenant 
alleged  to  be  broken  was  a  condition  subse- 
quent to  a  conveyance  of  real  estate.  Heid;  an 
answer  setting  up  former  recovery,  but  failing 
to  allege  payment  of  judgment,  b  bad ;  for . 
it  is  very  doubtful  whether  an  unsatisfied 
judgment,  recovered  upon  a  breach  of  a  condi- 
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tion  snbseqneiit,  is  a  vaiver  of  right  to  enforce 
a  forfeitni«.  Id.   CI  12-74;  uLIm. 

CobMbiuhu.  SoeeesBlTe  breacheB.  A 

jndgment  of  damages  for  one  breach  of  a  contin- 
oingcovenant  can  not  be  pleaded  as  a  former  re- 
covery to  an  action  for  a  subseqnent  breach  of 
80ch  coTeoant.  LeaAy.  Lea^  10-^ i,'5S  ;  Block 
T.  EbMT,  64-644.  76.  Ct  MUet  v.  Wingaie,  6- 
458,'65. 

T.  Lex  Lod.  CmutrnettoB. 

8629.  CoTenant  numlng  with  Uad.  Lex 
loci.  In  determining  whether  a  conveyance  of 
real  estate  contains  a  covenant  that  runs  with 
land,  kx  rei  tUae  governs.  lather  v.  Arry,  68- 
465,79. 

8680.  A,  B  and  C,  resided  in  Indiana.  A  sold 
to  B.  and  B  sold  to  C,  a  certain  piece  of  land  in 
Hinnesota.  A  to  B,  irith  irords  "convejr  and 
warrant"  According  to  Indiana  statute  this  in- 
cluded covenant  for  ijniet  possession,  but  under 
IGnnesota  statute,  this  would  not  includesucha 
covenant.  Deed  from  B  to  C  was  in  old  form 
including  all  covenants  specially  set  forth.  There 
was  a  prior  incumbrance  on  land,  which  was 
foreclosed  and  land  sold  to  satisfy  the  decree. 
Held;  for  such  breach  of  covenant  B  could  re- 
cover of  A,  88  covenant  as  to  quiet  possession, 
was  m  ^tturo  and  ran  with  the  land,  under 
the  Indiana  statute.  But  C  could  not  recover  of 
A,  as  such  covenant  was  personal  and  did  not  run 
with  land  under  the  Minnesota  statute.  An  as- 
signee of  a  vendee  can  not  enforce  a  personal 
eovenant  between  such  vendee  and  his  vendor. 
Statute  of  Minnesota  controls.  Id. 

86S1.  In  Buch  a  case,  involving  land  in  this 
sUte,  a  covenant  of  general  warranty  run  with 
land.  Complaint  need  not  aver  that  defendant, 
a  vendor  of  plaintiff's  vendor,  was  in  possession 
when  he  executed  deed.  MuChtn  y.  MeQan, 

868s.  By  a  conveyance,  in  this  state,  of  lands 
in  another,  words  "  convey  and  warrant "  include 
a  covenant  of  seizin.  Thb  covenant  ispersonal ; 
does  not  run  with  land.  If  grantor  did  not  have 
any  title  nor  possession  of  same,  covenant  is 
broken  as  soon  as  madfc  and  cause  of  action  im- 
mediately accrued.  Ormgy.  Donotm,  6S-613, 78. 

86SS.  Covenants.  Brawh.  Land  In  for- 
eign state.  Complaint  to  recover  damages  for 
breach  of  covenants  of  warranty  in  a  deed  con- 
veyioe  land  in  another  state,  executed  in  this 
state,  between  parties  residing  in  this  state,  show- 
ing that  covenantors  were  man  and  wife ;  that 
they  lud  not,  nor  had  either  of  them,  any  title 
whatever  to  land  conveyed,  and  never  had  poe- 
sesntm  Owreof,  but  that  title  thereto,  at  time  of 
conveyance,  was  in  U.  S.  Hdd;  complaint 
good  as  against  husband,  bad  as  to  wife,  and 
good  when  attacked  by  their  joint  demurrer. 
Therecovenantof  seizin  was  broken  immediately 
after  it  was  executed,  and  a  cause  of  action  ac- 
crued at  once.   O-o^  v.  Donawm^  68-513,  78. 

85S4.  The  Itt  m  tiUB  determines  whether  a 
deed  of  lands  passes  title.  BeUtdl  v.  BethtU,  64- 
428,  76. 

8585.  The  lex  loei,  where  deeds  are  executed, 
determines  whether  they  contain  covenants  of 
leizia.  Id, 

8586.  One  state  can  not  make  a  deed,  execu- 
ted in  another  state,  containing  no  covenants, 
contain  personal  covenants  of  seizin,  by  con- 
struction, jy. 


ri.  Breaeh*  Dunages.  Remedy. 

8SS7.  Covenant.  Breach.^  Damages.  Ii> 

?[nldatod«  Where  a  covenant  is  for  abstaining' 
rom  doing  certain  acts,  which  are  not  measure- 
able  by  any  exact  pecuniary  standard,  and  it  is- 
agreed  that  covenantor  shail  pay  a  stipulated 
sum  for  a  violation  of  covenants,  such  sum  shall 
be  stipulated  liquidated  damages,  tind  not  a  pen- 
alty.   StudabaJcerv.  WhiU,Sl-2U,'69. 

8588*  As  a  covenant  not  to  enga^  in  a  ceiv 
tain  business  for  a  certain  time,  ^pwer  v.  Bdopf. 
61-365,  75. 

8689.  Or  in  a  certain  territoiy.  Studahaker  ▼.. 
White,  supra, 

8640.  Special  damages.  Pleading.  In  such 
case  it  is  not  necessa^  to  allege  or  prove  to  what 
extent  or  how  plaintiff  was  damaged,  i^pioer  t. 
Hoop,  supra, 

8641.  Breach  of.  In  action  by  grantee- 
against  grantor,  on  covenants  of  warranty  of 
deed  for  real  estate,  to  recover  damages  for  evic- 
tion from  part  of  lands  described  in  deed,  de- 
fendant answered  that,  at  date  of  deed,  plaintiff* 
had  taken,  and  since  retained,  possession  of  land 
described  in  deed,  without  complaint  as  to  quan- 
tity, and  had  verbally  agreed  to  accept  same  as- 
disch^^  of  and  compliance  with  covenants  sued 
on.  £Md;  on  demurrer  such  answer  was  insnf- 
ficioit.    WaUerhmue  r.  Qarrard,  70-400,  '80. 

8642.  Keasnre  of  damages.  Beooverj.  Ac- 
tion against  a  remote  grantor  for  a  breach  of 
covenants.  Where  defendant  sold  the  land,  by 
title  bond,  to  a  third  person,  who  sold  it  to  im- 
mediate grantor,  who  took  deed  from  defendant,. 

filaiutiff  was  entitled  to  recover  that  sum,  with 
uterest,  which  his  immediate  grantor  paid,  at 
time  he  took  deed  from  defendant.  JfeCIure  v. 
ifeOutv,  66-482,  79. 

8648.Breach.  Damages.  Where  rents  and  pro- 
fits of  land  which  had  been  convcfyed  by  warranty 
deed  were  sold,  for  a  term  of  seven  years,  to  satisfy 
a  judgment  against  the  grantor,  of  older  date  than 
deed,  and  bought  in  by  grantee.  Held;  ^ntee' 
was  under  no  obligations  to  bid  on  premises,  or 
to  remove  incumbrance;  but,  having  hid  in  prop- 
erty, his  measure  of  damages  was  the  amount  of 
his  bid,  with  interest,  and  perhaps  necessaiy  in- 
cidental expenses.  Surk  v.  Qemaits,  16-13SL  *61. 

8644.  Had  he  paid  off  incumbrance  without 
sale,  amount  paid,  with  interest,  and  perhaps 
incidental  expenses,  would  have  been  measure 
of  his  damages.  Id. 

8646.  But  had  a  third  person  bought  prem- 
ises at  sheriff's  sale,  and  grantee  been  evicted  for 
seven  years,  hia  measure  of  damages  would  have 
been  value  of  seven  years'  term.  Id. 

8546.  A  lease  was  conditioned:  "if  default 
shall  be  made  in  any  of  the  covenants  therein 
contained  on  part  of  the  lessee,  then  such  lease 
shall  be  deemed  forfeited,  and  it  shall  be  lawful 
for  the  lessee  to  re-enter  said  premises,  and  re- 
move all  persons  therefrom ; "  one  of  such  cove- 
nants being  that  lessee  should  pay  all  taxea 
against  premises.  Held;  lessor  could  not  take 
advantage  of  breach  of  such  covenant  to  forfeit 
lease,  without  first  demanding  of  lessee  to  pay 
such  taxes.    3feni  v.  RaiMxme,  21-454,  '63. 

8547.  Rules  of  practice.  Covenant  com- 
menced under  the  old  practice.  After  code  of 
'62  came  in  force,  defendant  filed  an  answer, 
which,  though  no  defense  under  old  action  of 
covenant,  would  have  been  available  in  chan- 
oery.   If  its  allegations  had  been  proved,  it  . 
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irould  bare  reduced  plain tiCTs  damases  to  a  nom- 
inal aum,  and  might  liave  defeated  the  action. 
It  was  rejected.  HeW  /  error.  Overkiaer  v.  Me- 
XMater,  10-41,  '57.  {v.  B.  S.  '81,  1287.) 

8&48.  The  meuare  of  danures  upon  a 
breach  of  covenants  of  seizin  and  right  to  convey 
is,  OS  a  general  rule,  purchase-monej  and  inter- 
-est ;  but  if  there  has  been  a  tecbnical  breach 
•only,  and  coTensotee  has  lost  nothing,  he  can 
recover  only  nominal  damages.  i$/Mts  r.  An- 
<iTew8,2B\L  27 i,  '29. 

8549.  Same  as  to  breach  of  coTenantof  war- 
.ranty.  Id.;  Reene  v.  MeQiulkin,  7-450,  '56 ;  Hacker 
V.  Bialce,  17-97,  '61 ;  Burtm  v.  Eeeds,  20-87,  '63. 
-Cf.  58-392  ;  68-406  ;  65-482. 

8550.  In  suit  for  breach  of  covenant  against 
incnmbran«a,  if  grantee  has  not  paid  off  any 
incumbrances,  he  can  recover  only  nominal  dam- 
ages.  Bundy  v.  Ridenow,  6a-406,  '78. 

8551*  A  and  wife  conveyed  b^  warranty 
deed  an  undivided  half  interest  in  land  de- 
scended to  wife  by  descent  from  her  former 
husband.  During  her  said  second  marriage 
she  had  no  right  to  convey.    Their  grantee  also 

Tturchased  remaining  undivided  half  interest 
rom  daughter  of  wife,  and  received  a  deed 
therefor  trough  A  as  guardian  of  daughter. 
To  secure  balance  of  purchase  money  for  latter 
undivided  half,  a  mortage  had  been  executed 
on  whole  interest.  Said  mortgage  had  been 
foreclosed  by  daughter  after  her  marriage,  and 
property  sold.  The  wife  of  A  had  never  taken 
advantage  of  her  disability  to  annul  or  avoid 
her  conveyance.  Both  were  living.  Action 
against  A  and  wife  on  covenants  in  their  deed 
and  to  recover  pnrchase-monev.  Hdd;  as 
there  had  been  no  eviction  under  paramount 
title  of  wife,  but  simply  a  transfer  of  vendee's 
title,  acquired  by  him,  by  foreclosure  and  sale, 
plaintiff  was  entitled  to  only  nominal  damages, 
and  could  not  recover  back  purchase-money. 
SebnUv.  Hughes,  72-186,  '80. 

8552*  Covenant  of  general  warranty  does 
BOt  extend  to  incumbrances  known  to  yendee 
at  time  of  oonveyance,  and  which  he  agreed  to 
pay  as  part  consideration ;  and  parol  endenee, 
though  not  admissible  to  contradict  terms  of  a 
written  warranty,  may  be  given  to  show  such 
notice  and  such  agreement  though  not  men- 
tioned in  deed.    Mien  v.  Lee,  1-58^  '48. 

8558.  But  to  exclude  such  incumbrances 
from  operation  of  covenant,  such  notice  to  ven- 
dee  must  be  proved,  and  also  something  in 
transaction  of  sale  showing  that  parties  did  not 
intmd  that  incumbrance  should  be  within  cove- 
nant Medier  v.  HioU,  8-171,  '56  (modifying 
*nd  explaining  jli/eft  V.  Lee,  «tpra).  Cf.  0-30; 
10-424:  13-124,388,393,497;  19-40;  88-590: 
27-337  ;  29-468,609  ;  80-142;  48-315;  57- 
129. 

8554.  In  action  byasgl^eeof  a  real  coven- 
ant running  with  land,  for  breach  thereof >  true 
consideration  may  be  shown,  same  as  if  action 
were  brought  by  immediate  covenantee.  Oavia 
V.  Buciiea,  41-528,  '73. 

8555.  Where,  in  action  for  breach  of  cove- 
nant against  incumbrances,  it  was  alleged  that 
lands  conveyed  were  incumbered  with  taxes, 
which  vendee  had  been  compelled  to  pay.  Held; 
defendant  could  prove  by  parol,  that  vendee 
agreed  to  pay  inch  taxes  as  part  consideration 
for  conveyance.  Carver  v.  Louthain,  88-530,  '72 ; 
Sobiniw  V.  Liater  80-142,  '68.  Cf.  48-315;  57- 
129. 


8566.  Where  vendee,  under  a  warranty  deed, 

Eays  off  a  mortgage  on  land,  executed  by  grantor, 
e  can  sue  latter  without  waiting  for  foreclosure 
or  eviction.  KaU  v.  CmtraS,  44-45%  73.  Cf.  70- 

214. 

8557.  Where  a  grantee,  to  whom  land  has 
been  conveyed,  with  covenant  against  Incom- 
bruceSf  claims  to  have  discharged  an  incum- 
brance after  execution  of  conveyance,  he  must 
show  that  it  was  a  valid  and  sumisting  incum- 
brance at  that  time.  Barker  v.  Hobbe,  6-385,  '55. 

8558.  Counter-claim.  Failnreofoon^era- 
tion.  Action  on  note  and  to  foreclose  a  mortgage. 
Answer  that  note  was  given  in  payment  of  pur- 
chase money  for  land,  conveyed  by  plaintiff  to  de- 
fendant, with  full  covenanteof  warranty  of  title; 
that  there  wasa  breach  in  said  covenant,  to  wit: 
that  at  time  of  making  of  said  covenants,  plaint- 
iff had  conveyed  to,  etc.,  R.  R.  company,  an 
easement  and  right  of  way  to  build  and  construct 
its  railroad  over  and  across  said  land,  and  right 
to  use  a  portion  perpetually,  etc.;  that  said  con- 
veyance was,  and  still  is,  in  full  force,  and  land 
sti'll  is  incumbered  thereby ;  that  defendant  can 
not  remove  it;  that  said  easement  was,  and  is  a 
damage  to  defendant  in  sum,  etc.  Held  /  answer 
bad.  It  did  not  show  an  eviction,  or  that  be 
had  suffered  any  damage.  GiUSllan  v.  Snow,  61- 
305,  '75;  Wood/ord  v.  Leavenvmik,  14-311. 

8569.  Such  defense  must  show  a  breach  of 
covenant  or  fraud.  Mahonev  v.  RMnnt,  49-146, 
74;  Laugheryv.  McLean,  14-106,  '60;  Jama  v. 
L.  Ins.  Co.,  6  Blf.  525,  '43;  Slarkey  v.  Netee,  80- 
222,  '68 :  SmaU  v.  Reeve,  14-163,  '60 ;  Jenkineon  v. 
Emng,  1 7-«»5,  '61 ;  MeCUrtm  v.  SuUon,  29-407, 
'68.  CL  28-170:  Jokiuon  v.  ffoughlony  19-359, 
'62. 

8560.  A  different  question  would  arise  if  R. 
R.  was  constructed  and  way  occupied  and  in 
use.    OU^hn  v.  -Stkmp,  supra. 

8561.  Then  the  easement  or  right  of  way 
would  be  a  breach  of  covenant  and  canse  dam- 
ages. £uriv.Ht^/,  48-52.74.  (Sailmerv.  Holmet, 
16-14%'  61,  overruled.) 

8568.  A  grantee,  while  retaining  possession 
of  lands  and  having  suffered  no  inconvenience, 
on  account  of  want  of  title  in  grantor,  can  not 
defeat  an  action  for  purchase-money,  or  recover 
more  than  nominal  damages  on  covenants  of 
title.   JlfoAoneyv.  Jlobfrmt,  49-146, '74. 

8568.  Such  answer  for  breach  of  covenant 
must  contain  as  copy  of  deed  of  conveyance  to 
defendant.  Qalbreath  v.  MeSieii^.  40-231,  72; 
Laaghery  v.  McLean,  14-106,  '60 ;  (Weft  v.  FEsAer, 
40-145, '72;  Woodford  v.  Leavtmeorih,  14-311, 
'60;  McCUrkin  v.  Mm,  20-407,  '68;  Slarheu  v. 
^eese,  80-222,  '68;  CWenwnv.  Hart,  25-256,^65; 
Mahmetf  v.  Robbing,  49-146,  '74. 

8564.  No  consideration.  An  execution  of  a 
deed  conveying  nothing  can  not  be  a  sufficient 
consideration  to  support  a  promise  to  pay.  Mur~ 
phtf  v.  Jones,  7-529,'56.  Contra,  Langnery  v.  Mc- 
Lean, 14-106,  '60;  James  v.  Hays,  84-272,  70. 

8565.  Breach.  Failure  of  consideration. 
To  constitute  such  a  breach  of  covenantof  war- 
ranty and  seizin  in  land,  covenantee  must  show 
an  entire  want  of  title  in  grantor,  or  a  subse- 
quent eviction.  Hooker  v.  Folnom,  4-90,  '53; 
Whisler  v.  Hkks,  5  Blf.  100,  '39 :  Smith  v.  Adcerman, 
id.  541,  '41;  Sl^iensv.Evans,W-^%  '68;  SmaU  v. 
Bems.  14-163,  '60;  Jdin«8  v.  HaySf  84r-272,  70. 

8566.  Or  show  a  surrender  to  avoid  an  evic- 
tion, ifarvtnv.  AudaaU,  18-425,  '62;  J9bimaA 
T.  iTcR^erson,  4-174,  '53. 
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8567*  Or  damage  by  paying  off  paramount 
Tien.  Fomermf  v.  Svmettj  8  Blf.  142, '4&-  Hoi- 
man  y.  Oreagmilea,  14-177, '60;  SmU  v.  Tale.  7 
Blf.  55, '43;  SmaU  v.  Beeves,  14-163, '60;  BaJeer 
T.  Blaie,  1 7-97,  '61 ;  v.  Eaiqa,  2S-114,  '64 ; 

SoTmah  v.  Henderson,  4-174,  '53. 

The  mere  fact  that  there  was  a  prior 
lienor  a  defective  title,  when  there  was  cove- 
nant of  a  perfect  title,  is  no  defenBe  for  pur- 
chase money.  CHdSdd  v.  Stevauon,  1-153,^48; 
Qaar  Loekridge,  0-92,  '57 ;  SmaU  v.  Reeves,  li- 
163,  '60.    Cf.  84-272. 

85€9(  But  if  prior  liens  exceed  value  of  prop- 
•erty,  payor  or  judgment-debtor  may  injoin  col- 
lection of  till  they  are  paid.  Poe  v.  Decker,  5- 
150,  '54.  Cf.  BaeU  v.  TaU,  7  Blf.  65,  '43 ;  14-163. 

8570.  CoTenant.  Bemote  grantor.  Former 
ntaforj*  Action  against  s  remote  grantor  for 
a  breach  of  warrantiy  in  a  deed.  An  answer, 
alleging  a  recovery  by  plaintiff  from  his  imme- 
diate grantor,  is  insufficient.  MeC^tre  t.  Me- 
Cbue,  65-482,  '79. 

6571.  Grantee  may  sue  immediate  or  remote 
grantor,  or  both,  for  breach  of  his  covenants ; 
and  a  recovery  of  an  action  against  one,  without 
satisfaction,  would  not  bar  an  action  against 
-other.  Id. 

867S.  A  saUsfaction  of  one  judgment  would 
jmbabiy  operate,  pro  Utnio,  as  a  satisfaction  of 
•other.  Id. 

Tn.  Breaek.  neading. 

8578.  Pleading.  In  assigning  a  breach  of 
■covenant  for  quiet  enjoyment  against  incum- 

hnmces,  mere  aJlegation  that  party  could  not  so 
«Djoy  land  is  not  sufficient.   Martin  v.  Baker,  5 

BD.  232,  '39. 

8574.  In  declaration  for  breach  of  covenant 
«f  warranty,  eviction  must  be  alleged.  Hannah 
V.  Hendenon,  4^174,  '53.   Cf.  2»-112;  61-305. 

8575.  But  manner  of  eviction  need  not  be 
alleged.  Reese  v.  McQuilkin,  7-450,  '56.  Cf.  Jor- 
dan V.  Bhckmore,  80-419;  Rhode  v.  Qreen,  26- 
%  84-84;  55-409  ;  7  Blf.  100. 

8576.  CoTeaantshiafleed.  Breach.  Plead- 
ing, allc^ng  a  breach  of  such  covenants,  and 
Itraying  affirmation  relief,  must  set  forth  original 
.deed  or  a  copy.    lotion  v.  Qunplin,  68-612,  '78. 

8577.  Covenants.  Answer,  in  action  upon 
■covenant  of  warranty  in  a  deed,  which  shows 
entire  want  or  lallnre  of  eonslderatfon,  suffi- 
cient   Thomas  v.  Eamilton,  71-277,  '80. 

8678.  Pleading.  Practice..  Where,  in  an 
action  by  grantee,  against  grantor,  for  breach  of 
covenant  of  deed,  complaint  stated,  in  an  action 
to  which  grantor  was  a  Jtarty,  a  judgment  of 
eviction  was  decreed  against  grantee,  who,  be- 
fore later  suit,  in  view  of  paramount  title,  aban- 
doned possession  ;  and  answer  alle^  fee  simple 
formerly  in  intestate,  whose  administrator  by 
decree,  sold  and  pointed  out  land  to  defendant's 
grantor,  who  made  valuable  improvements  and 
conveyed  it  to  defendant,  all  paiKrs  in  such 
transfer  containing  a  misdescription  of  such 
land;  that  holders  of  paramount  title  held 
under  a  partition  among  neiTB  of  intestate  ;  that 
grantee  in  first  action  in  time  made  default,  and 
one  year  has  not  since  expired  ;  that  partition- 
c-rs  knew  of  such  transfers,  and  acquiesced  in 
such  fKMSessions ;  that  in  action  for  eviction, 
plaintiff  had  given  no  notice  of  it  to  defendant, 


who  was  not  a  party  thereto,  nor  to  suit  for  par- 
tition. Held;  demurrer  to  answer  shonla  be 
overruled.  Hdd,;  on  proper  defense,  ejectors 
could  not  have  recovered  land  without  refund- 
ing purchase-money  received  by  administrator, 
with  interest    Waiian  v.  Cox,  67-164,  '79. 

Till.  Breach.  Eviction.  OnuB. 

8579.  Eviction.  A  surrender  of  possession 
to  paramount  holder's  attorney  was  a  legal  evio- 
tion.    McClure  v.  McClure,  65-482,  '79. 

8580*  In  action  by  grantee,  for  breach  of 
eovenant  wainst  Ineambrances,  to  recover 
amount  which  he  has  been  compelled  to  pay  aa 
taxes  against  land  at  time  of  conveyance,  evi- 
dence mast  be  given  of  listing  and  appraise- 
ment of  property,  and  of  action  of  authorities 
in  fixing  rate  oi  taxation,  where  not  fixed  by 
law.    Robmsaa  v.  Murphy,  8^-482,  '70. 

8581.  Breach.  Paramount  title.  Where 
plaintiff  claims  to  have  yielded  possession  to  a 
paramount  title,  it  is  incumbent  on  him  to  proves 
not  only  that  he  so  yielded  possession,  but  that 
such  title  was  in  fact  paramount  S&eob  v.  Lon$- 
loa,  69-491,  '80. 

8582.  Covenant.  Breach  of.  Burden  of 
proof.  Where  grantor  had  not  been  given,  by 
grantee,  notice  of  pendency  of  action  of  holder 
of  paramount  title  to  recover  land,  and  had  not 
been  made  party  to  such  action,  in  a  suit  by 
grantee  against  grantor  on  breach  of  covenant, 
grantee  must  show  rightfal  recoveir  on  para- 
mount title.    WalUm  v.  Cbr,  67-164, 79. 

S58S*  Where  grantor  was  not  notified  of  suits 
for  recovery  of  land,  and  was  not  a  party  there- 
to, and  matter,  which  was  a  good  defense  to  such 
action  was  not  pleaded  or  proven,  the  grantee 
can  not  recover  against  his  grantor,  forl>reach 
of  covenant  of  title.  Id. 


CREDITOR'S  BILL. 

8584.  Parties.  Where  a  debtor  is  living,  and 
p(»8e8se8  an  equitable  interest  in  real  estate,  in- 
somuch ascreditoraoiuiresatlaw,  by  judgment, 
a  lien  on  real  estate  in  which  debtor  has  a  l^al 
interest,  equity,  in  aid  of  law,  carries  along  lien, 
and  enforces  it  against  real  estate  in  which 
debtor  has  only  such  equitable  interest  And  as 
by  law  creditor  acquires,  by  judgment  and  exe- 
cution, a  lien  on  personal  property  to  which 
debtor  has  legal  title,  equity  enforces  lien  on 
equitable  interest  of  debtor  in  personal  property. 
But  does  this  only  where  a  judgment,  wnich  con- 
stitutes a '  li«D  at  law^  in  one  case,  and  a  judg- 
ment and  execution,  m  oUier,  have  been  ob- 
tained. t/mtMom  Hnra  t.  Kimball^  4-546,  '53; 
Cf.  7-102;  7-622;  48-76. 

8585.  Where,  however,  orifpnal  debtor  is 
dead,  a  judgment  at  law  need  not,  in  this  state, 
be  obtained  before  going  into  chancery  for  col- 
lection of  thedebt  Martin  v.  Den^ord,ZB\l.^b, 
'33.  Cf.  2  Blf.  129;  8  Blf.  608;  12-604 ;  15-280. 

8586.  In  latter  case  jurisdiction  rests  on 
ground  that  executors,  administrators  and  heirs 
are,  or  may  be,  trustees  for  creditors,  and  hence 
are  liable  to  be  called  to  account  in  chancery. 
ThJmaiB  Han  v.  KimbaUt  supra. 
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8587.  Where  s  remedy  alito  exists  at  law,  two 
jurisdictions  are  concurrent.  Id. 

8588(  Cliancery  having,  where  debtor  is  de- 
ceased, jurisdiction  in  first  instance  and  inde- 
pendent of  all  accidental  circunutances,  forcol- 
lection  of  debt,  question  whether  debtor  had 
other  property  capable  of  being  subjected  at  law 
to  payment  of  debt  is  immaterial.  Jd. 

o5S9,  Where  complaint  is  filed  by  one  or  a 
few  creditors  in  behalf  of  all,  they  are  all  al- 
lowed to  come  in  under  decree,  prove  their 
claims,  and  have  them  paid  in  course  of  admin- 
istration. Jd. 

8500.  Bill  in  chancery,  presenting  following 
facta :  In  '36,  A  executed  to  B  a  bond,  binding 
himself  to  execute  to  latter,  in  '38,  a  deed  for 
certain  land,  and  acknowledging  receipt  of  pur- 
chase-money. Prior  to  this,  A  had  sold  and 
conveyed  land  to  C,  taking  his  notes  for  pur- 
chase-money, secured  by  mortgage.  C  paid  first 
note,  and  A  obtained  judgment  on  second,  which 
was  unsatisfied.  C  made  improvements.  In  '34, 
A  lusi^ed  mortgage  to  D,  as  an  indemnity  for 
beooming  snrejhr  for  A,  on  a  certain  note  for 
$500.  £and  Fobtained  a  judgment  against  C, 
and  sheriff  sold  land  to  D,  on  execution,  made 
him  a  deed,  and  he  took  possession.  D  paid 
$230  of  A's  debt,  and  mortgage  to  him  is  a  secur- 
ity butfor$300,beingvalueof property.  A  and 
C  are  insolvent.  Court  decreed  that  D  should 
payB$72.64;  that  equity  of  redemption  be  fore- 
closed, and  B  recover  costs  of  D.  Held;  decree 
was  erroneous :  that  bill  could  not  be  sustained, 
either  aa  one  for  a  specific  performance,  or  for 
delivery  up  and  cancellation  of  mortgage,  or  as 
a  bill  to  redeem  mortgage,  or  as  a  creditor's  bill. 
MiUheU  V.  Jona,  2-38,  '50. 

8591.  If  a  person,  indebted  to  several  others, 
abaent  himadf  from  the  stale,  and  leave  real  estate 
to  which  he  is  entitled  in  equity,  but  no  prop- 
erty subject  to  legal  process,  general  creditors 
may  unite  in  a  bill  in  chancery  to  have  their 
claims  liquidated,  and  to  make  property  liable 
for  amount  iftpper  t.  Olanea/,  2  m.  356,  '30. 
Cf.  11-227. 

8592.  Certain  persons  claiming  to  be  credit- 
ors of  A,  filed  a  bill  in  chancery  against  him  and 
his  infant  children,  to  subject  certain  land  to 
payment  of  complainant's  claim,  which  land,  it 
was  aliened,  father  had  caused  to  be  conveyed  to 
his  children  to  defraud  his  creditors.  Some  of 
complainants  were  judgment-creditors,  others 
were  not.  Held;  those  complainants  who  were 
not  iudgment^reditors  should  not  have  been 
parties.   Shirley  v.  Shieldt,  8  Blf.  273,  *46. 

8693.  A  being  indebted  to  B,  absconded,  leav- 
ing personal  property  in  Cs  hands.  C  afterward 
boDght  part  of  property  at  an  execution  sale, 
paid  debts  of  A  with  another  part  of  property, 
and  retained  residue  for  a  debt  due  himselffrom 
A.  Heid;  without  proof  of  fraud,  B  could  not 
sustain  a  suit  in  chanceir  against  A  and  C,  but 
that  he  might  have  attached  A's  property  in  Cs 
hands,  and  might  also, by  summoning  Cas  a  gar- 
nishee, have  secured  any  debt  due  by  latter  to  A. 
Wetl  V.  MeOarty,  4  Blf.  244,  '36. 

8594.  When  property  of  an  absconding  debtor 
is  liable  to  seizure  By  foreign  attachment  for  a 
debt,  remedy  of  his  creditor  is  not  in  chancery, 
but  at  law.    Lalhamv.  Barlow,  6  Blf.  97,  '41. 

8595.  Bill  by  judgment  creditor  to  BUllJect 
to  sale  for  payment  of  his  Jndgnient  land  pre- 
viously conveyed  by  debtor  to  another  cred- 
itor,  to  secure  a  prior  judgment  of  latter.  Court 


found  a  balance  due  on  older  judgment  and  de- 
creed that  property  be  sold  and  proceeds  applied^ 
first,  to  payment  of  such  balance,  second,  to- 
wards satisfaction  of  complainant's  judgment. 
Held;  complainant  could  not  object  to  decree- 
Lem»  V.  Muiloi^  8-120,  '.51. 

8596.  Where  bill  to  suldect  equitable  es- 
tate of  one  of  two  debtors  to  sale  upon  a  Jus- 
tice's judgment^  alleged  that  execution  nad 
been  isi^ued  on  the  judgment,  and  returned  mdla 
bona,  but  contained  no  averments  that  defend- 
ants had  no  real  estate  subject  to  execution. 
UelH;  bill  showed  no  ground  for  relief.  Wilaon 
V.  Dale,  6-163,  '54. 

8597.  A  creditor's  bill,  in  chancery,  to- 
reach  property  of  A,  deceased,  in  hands  of 
heirs,  can  not  exhaust  property  to  satisfy  claim 
of  only  one  of  creditors  to  exclusion  of  those  who 
may  subsequently  establish  their  claims ;  but 
that  property^  if  insufficient  to  pay  the  whole, 
most  be  applied  ratably  to  all  creditors  estab- 
lishing their  claims.  KimbaU  r.  Whitn^,  16— 
280,  '60. 

8598.  In  a  similar  proceeding  to  set  aside  a 
fraudulent  conveyance  of,  and  to  subject  prop- 
erty to  payment  of  debts  ojT  a  deeedad,  a  single- 
creditor,  or  a  few  of  creclitors  can  not  have- 
property  sold  fur  pnyment  of  their  demands, 
williout  any  inquiry  as  to  rights  of  other  credi- 
tore.  .Barton  v.  £i-yant,  2-189,  '50 ;  2-642 ;  12- 
504.    Unknown  heirs,  Oe.,  v.  Kimball,  4-646,  '53. 

8599*  These  cases  virtually  overrule  Seatle 
U.  S.  V.  Burke,  4  Blf.  141,  ^35,  as  to  cases, 
where  the  debtor  is  deceased. 

8600.  When  debtor  is  not  deceased,  by  a 
proceeding  under  statute  supplementary  to  exe- 
cution, plaintifi*  may  acquire  a  separate  lien^ 
etc.  Buder  v.  Jaffimf,  12-504,  '59;  also  iik 
chancery.  Cf.  Bank  if.  S.  y.  Burke,  mpra. 

8601.  Creditor  can  obtain  a  lien  by  Sling  his- 
bill  in  equity  only  where  no  lien  has  Men 
gained  or  can  be  acquired  at  law.  HMt  v. 
Baner^,  4-388,  '53. 

86W*  Bill  in  chancety  praying  that  court 
decree  sale  of  defendant's  eqoiuble  interest  in 
ceiilain  land  for  payment  of  the  complainant's 
debU,  etc.  Bill  recited  that  "the  said  C.  L.  W. 
is  possessed  of  equitable  estate  of  one  undivided 
half  of  a  certain  tract  or  lot  of  land,  situate,"' 
etc.  (describing  tbe  half  lot).  Hdd:  descrip- 
tion of  defentUnt's  estate  was  too  loose  and 
defective ;  and,  on  that  ground,  bill  was  bad  oik 
demurrer.   Reid  v.  Wilson,  2-181,  '50. 

8608.  A  bill  In  chancery  to  snl||ect  lands- 
to  the  payment  of  a  debt  must  describe  landa 
with  certainty.  CoquiUard  v.  Suydam,  8  Blf» 
26, '46. 

Crimes.  See  Bespective  Tltlea. 

clUBnHAi*  cmcvix  courts^ 

8604.  Criminal  circuit  court  of  Marion  pos- 
sessed a  constitutional  existence  prior  to  act  of 
May  13,  '69^  defining  tbe  term  of  office  of  judg& 
and  lenilizing  its  prior  proceedings.  Qan  v. 
Stale, 

8605.  Act  Dec.  20,  *65,  amending  sections  2 
and  6  of  act  of  Jane  1,  '52,  organizing  circuit 
courts  and  providing  for  criminal  courts  in  coun- 
ties of  certain  population,  is  constitutiooaU 
Cojnbs  V.  State,  26-98,  '66 ;  Anderson  v.  SUUe,  28- 
22,  '67.   (v.  B.  S.  '81,  1372,  1373.) 


Digitized  by 


Google 


CRIMINAL  CIRCUIT  COURT. 


403 


M06.  ivKenom  eoiutj.  There  is  no  consti- 
tutional ob|eGtion  to  such  special  l^^Iation  as 
statute  calhiu;  into  existence  criminal  circuit 
court  for  Jefierson  county.  Eilel  v.  iSate,  8ft- 
201,  TO;  Weu  v.  StiUe,  id.  204;  Wiiea  v.  SUUe,  id. 
206. 

8B07.  Jniisdlotion.  The  criminal  court  has 
all  machinery  of  circnit  courts  for  disposition 
of  criminal  causes,  including  a  grand  jury.  Id. 

8608*  And  have  jarisdictioD  of  misdemean- 
ors which  may  be  prosecated  on  indictment  Id. 

6609.  All  proeecutions  originating  in  crim- 
inal court,  whether  for  felonies  or  misdemeanors, 
nnst  be  by  iudlctmeitt.  State  t.  Benton,  38- 
60,  '71. 

8«10.  The  criminal  C.  C.  lus  Jurisdiction 
on  appeal  from  a  conviction  for  aseault  and 
battery  before  a  justice.  Wacheiater  v.  Staie,  42- 
166.  ^S.   Cf.  6^^141. 

.Stfll.  On  such  appeal,  case  should  be  tried 
on  ori^nal  affidavit  Id. 

8612.  Criminal  court.  The  BUtIod  crlm- 
lul  court  hag  no  Jnrisdietlon  in  proceedingR 
to  disbar  an  attorney  for  receiving  moneys  to 
J  a  fine  and  judgment  and  refusing  to  penorm 
s  trust  Mauler  v.  Sehaffiwr,  S»-245,  76. 
8fiiS.  Criminal  courts  are  not  circuit  courts 
bat  inferior  courts.   Hench  v.  Sate,  72-297,  '80. 

8614.  The  court  created  by  act  of  Dec.  20, 
'65  (Acts  '65,  Spec.  Seas.,  153),  was  Marion  crim- 
inal circuit  court,  its  jurisdiction  being  inferior 
to  that  of  circnit  courts  as  provided  for  in  sec. 
1,  art  7,  coiistitntion.  Oraiey  v.  Headenan,  6ft- 
268,  78. 

8<B16.  That  act  and  sec.  77  of  criminal  code, 
18  amended  Dec.  2a  '65  (3  Ind.  Stat,  548],  pro- 
viding for  chuige  ol  venue  where  objection  is  to 
judge,  must  be  construed  together,  and  judge  of 
criminal  C.  0.  is  a  circuit  judse  within  meaning 
of  said  section  as  amended.  Ez  ParU  Wiiey,  S9- 
546,  72,   CL  66-94. 

8616.  Criminal  conversation.  Case  lies  for 
criminal  conversation  with  plaintiff's  wife.  Fan 
Fader  t.  McKiUip,  7  Blf.  578,  '45. 

8617.  In  complaint  for  criminal  conversation 
with  plaintiff's  wife,  it  is  sufficient  all^ation 
of  marriage,  that  at  the  time  she  was  debauched 
shewas  biswife.    Hawckv.  Grantham,  22-53,  '64. 

8618*  In  action  for  criminal  conversation, 
auril^e  naj  be  proved  hy  a  witness  who  was 

fttaeaX  at  the  ceremony,  ffiioa  v.  Brown,  4  Bit 
57,  '36.  Qvart:  whether,  if  solemnised  in  an- 
other stat^  by  a  justice,  it  should  be  proved  tiiat 
he  was  autnorizM.  Id. 

8619*  It  seems  that  in  action  for  orim.  con.t 
cohsbitation  and  reputation  are  not  sufficient  ev- 
idence of  marriage.  Bvmm  t.  Vm  WmUe.  41- 
432,72. 

8620.  Eridenee.  In  a  suit  for  criminal  con- 
venation,  oeithco-  confessions  of  wife  nor  opinions 
Hi  witnems  oonceming  her  fondness  lor  defend- 


ant, are  admissible  in  evidence  against  liim.  Ma- 
Vev  V.  Blair.  7-590,  '66. 

8681.  Admission  of  wife.  In  an  action  by  A 
against  B  for  criminal  conversation  with  his  wife, 
a  letter  written  by  wife  but  never  delivered  to,  nor 
in  possession  of,  B,  nor  used  by  B  in  trial,  can  not 
be  used  as  an  admission  in  evidence  against  B. 
Underwood  v.  lAatan.  54-468,  '76.  Same  y.  Same, 
44-72,  '73. 

8628.  Defense.  Baauffes.  In  an  action  of 
this  kind,  defendant  can  not  plead  want  of  vir- 
tue in  plaintiff  and  his  wife,  in  bar  of  action; 
and  it  would  seem  that  such  matter  is  not 
pleadable  at  alt  in  actions  for  criminal  conver- 
sation, and  is  not  necessarily  pleaded  in  any 
action,  in  order  to  its  being  given  in  evidence  in 
mitigation  of  damages.  Juarriam  v.  fVtc^  88- 
166,  %4. 

8685.  Defendant  can  not  prove  want  of  affec- 
tion between  plaintiff  and  his  wife.  DaUas  v. 
SeSers,  17-479,  '61 :  Fan  Facier  v.  MeKiUip,  7 
Blf.  578,  '46. 

8624.  Nor  that  wife  was  Improperly  sup- 
ported.   Dailas  V.  SeUera,  nmra. 

8625.  Condonation.  Pleading.  A  suit  for 
criminal  conversation  with  plaintiff's  wife.  An 
answer,  "that  the  said  plaintiff's  wife  had 
been,  before  grievances  mentioned  in  complaint, 
guilty  of  adultery  with  divers  persons,  whose 
names  are  unknown  to  defendant,  which  plaint- 
IfT  well  knew;  that  after  so  knowing  that  bis 
wife  bad  been  so  guilty,  plaintiff  continued  to 
cohabit  with  her  more  than  two  years  imme- 
diately before  grievances  mentioned  in  com- 
plaint" >s  bad.  No  consent,  or  facts,  as  conni- 
vance or  acquiescence,  are  pleaded.  Cbuser  v. 
Oapper  59-648,  77. 

8686.  Answer  may  show  condonation  to  wifc^ 
but  not  to  defendant,  and  is  no  defense.  Id, 

8687.  MMsnre  of  damagres.  In  action  for 
crim.  con.,  i^juir  to  happiness,  reputation,  and 
honor  of  plaintiff's Jamuy  can  not  be  considered 
in  determining  damages.  Fergtmm  v.  Smethera, 
70-519.  '80. 

8628.  Actions  of  the  wife.  In  action  for 
circumstances  attending  act,  as  to  whether  wife 
was  importuned  by  her  paramour,  and  thus  per- 
suaded, or  whether  she  sought  him  and  willingly 
consented,  may  be  given  in  evidence  in  mitiga- 
tion of  dam^es.  Ferguaan  v.  Sm^Jiert,  70-519, 
'80. 

8629.  Damages  exoegslre.  In  an  action 
for  criminal  conversation  by  a  laboring  man 
against  his  family  physician,  twenty-five  hun- 
dred dollars  is  not  excessive.  Omim  t.  Oaeaper, 
59-648,  '77. 

8680.  Hitl^ttoiu  Bad  character.  In  an 
action  for  criminal  conversation,  general  bad 
character  of  wife,  if  not  caused  by  her  sedaction 
by  defendant,  may  be  given  in  evidence  in  mit- 
igation of  danuwes,  necessarily  to  a  nominal 
snm.   OoHMTT.  (A^per,  59-548,  *77. 
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■See  Alibi;  Ajmeal;  Arrest  of  Judgment;  Error  ;  Ac- 
eeaon/;  AamusimaiConjessiont);  Bail;  Cbntmu- 
anee  /  Error  ;  Indictment ;  Information  ;  Ijitanitv  ; 
Jury;  New  Trial;  Open  and  CSoee;  I\irdon;  Va- 
■riaaee;  Vemie,  Change  <//  WammL 

I.  Qenerafy. 

II.  OrimetpHaui. 

ni.  Basis  (^B^oaeaaicn. 

T.V.  Arrai^ment. 

V.  Pleading. 

VI.  Nolle  Prosequi. 

"VII.  Motion  to  Quaah. 

Till.  Gen«ra/  Issue,  Pleat.  Ltfems. 

IX.  medion  <A  Onml*. 

X.  TriaL 

XI.  Eadiaiiot. 

XII.  Jury. 

,^III.  OratMi  Jttjy. 

XIV.  Righis  andCharaeter  of  Dffendaat. 

XV.  Venve.  Jurisdiction. 

XVI.  Time.   StatiUe  of  LimHalions. 

'XVII.  Jeopardy.   Former  At^mdieaiion. 

.XVIII.  Self-D^ense, 

XIX.  InteaUoas. 

XX.  £eaBonaAbi)oiiA(. 

XXI.  Fretumption. 

XXII.  Aegn^ions.    £!i»epfu»u.  Omu. 

XXIII.  iWiaAmenlaml  i%n(%. 

XXIV.  Judgment.  VerdieL 
XXV.  i£eMa/o/£>4i(u(>.  .EAA 

XXVI.  NewTrwL 
XXVII.   Degrees  Crime. 
:XXVin.  J<nnt  Offenses. 

h  OeKerallj. 

8681.  Where  an  offense  is  created  by  Btatnte, 
;and  a  specific  remedy  prescribed,  that  remedy 
only  can  be  paisaed.  Sturgeon  t.  SbUe,  1  Blf.  39, 
'19. 

8682.  Our  criminal  law  is  entirely  of  stat- 
utory origin.  State  v.  I^es.,  etc.,  0.  &  M.  R.  Co., 
S8-362,'M;  Bealv.StaOe,  l&-378,'60. 

8688.  The  (cmA  (f  etergy  la  unknown  to  our 
'laws.    .FWterT.&,lBlf  63, '20. 

8684.  CorpormttoBS  can  not  be  ^Uty  of  a 
misdemeanor,  or  prosecuted  by  information  for 
a  misfeasance.  Slaie  t.  Pra.,iie.,  0.&M.  B.  Co., 
t28~362,'64.  . 

8686.  The  word  "  person,"  in  civil  code,  does 
'not  apply  to  criminal  code.  Id.   Contra,  d.  B. 
'81,1897. 


t.  Criminal  action.  Xot  every  case  which 
^  not  a  criminal  case  is  a  civil  one.  X.  E.  W. 
.^SlL.R.  Co.  t.  Healh,  »-558,  '57. 

8687.  Section  19,  of  the  act  of  '62,  concerning 
-felonies,  etc  (2  R  S.  '76,  p.  432),  vas  amended, 
-and  not  repealed, by  act  of  March  3,  '77.  (Acts 
Beg.  Sess.  77,  p.  63.)  It  changed  amount  to  fif- 
teen dollars  necessary  to  constitute  grand  lar- 
•ceqr,  but  not  penalty.  ^xOe  t.  Jfttter,  58-S99, 
■^7.    (».  R  S. '81, 1933.) 

868S.  Amendment  of  |>eiial  statute.  Effect. 
An  indictment  found  prior  to  taking  effect  of 
auch  act  of  '77,  was  not  rendered  bad  by  such 
amendment.  Jd. 

8689.  Sec  166  of  crlmtnal  code,  concerning 
an  order  for  a  transcript  and  certificate,  applies 
only  where  a  bill  of  exceptions  is  necessary. 
StaU  T.        62-183,  '76.   (v.  R  S.  '81,  1883.) 
8640*  Grlnliuil  proeedare.  Appeal.  In  a 


criminal  prosecution,  appeal  can  not  be  taken  to 
S.  C,  by  state,  on  a  question  of  law  Feserred, 
if  defendant  has  been  convicted.  &ale  v.  Htm- 
iiUmy  62-409,  '78. 

8641.  Ignorance  of  law  will  not  excuse  from 
punishment  on  a  criminal  charge.  Wmdiati  T. 
&ate,  6-30,  '64. 

8642.  The  court  has  power  to  appoint  aa 
attomej  of  court,  to  conduct  prosecution  of  a 
criminal,  when  necessair  to  prevent  a  failnie  of 
justice.  DuJus  v.  StaU,  11-657,  '68. 

8648.  Sec.  68,  criminal  code.  Section  68 
of  criminal  code  (2  R  S.  '76,  p.  388),  is  modified 
by  act  of  January  30,  '52  (2  R  a  '76,  p.  414). 
Baileg  v.  State,  89-438,  '72. 

8644.  But  this  is  doubted  in  Bnckner  t.  State, 
£6-208,  '77.   («:  R  S.  '81,  1672,  1674.) 

n.  Crimes  Beflaed. 

8646.  Crimes  maj  be  defined  by  an  act  hav- 
ing a  title  which  does  not  designate  them  by 
their  particular  names.  Peaehee  v.  State^  6S-399, 
'78. 

8646.  Defining  a  certain  act  as  a  misde- 
meanor is  a  sufficient  declaration  by  legislatnre 
that  it  is  unlawful.  .State  v.  Mulhisen,  69-145, 
79. 

8647.  There  are  no  crimes,  treason  perhaps 
excepted,  except  such  as  are  defined  by  statute. 
Suae  V.  McKinstry,  60-465,  '75. 

8648.  Prosecution  can  be  maintained  only 
for  offenses  prescribed  by  statute.  State  t.  At- 
ddta,  78-186,  '80. 

8649.  The  act  of  May  31,  '52,  by  implication 
was  repealed  by  the  act  of  June  14,  '52,  and 
oihet  statutes  creating  offenses,  so  far  as  crimes 
and  misdemeanors,  are  created  without  being 
defined.  Ardery  v.  State,  66-328,  '77 ;  Hood  v. 
.Stale,  66-263,  77;  WaU  v.  Slate,  28-150,  '64; 
Slate  V.  Oraig,  23-185,  '64;  State  v.  Oskins,  88- 
364,  '67;  Marvin  v.  Sate,  19-181,  '62 ;  JentUnptv. 
StaU,  16-335,  'Ql:  State  v.  Huey,  16-338,  ^61; 
{Hadcney  v.  State,  8-494,  '56,  overruled.) 

8669.  FomlcatioD.  Under  section  21,  act 
Jnne  16,  '52  (2  R  S.  '76,  p.  466),  fornication  is 
a  crime,  though  not  defined.  Hood  v.  iStaf^  66- 
263,  '77. 

8661.  Defined.  Crimes  and  misdemeanors 
are  defined,  and  punishment  therefor  fize^  by 
statutes  of  this  state,  and  not  othenrise.  Jimet 
V.  State,  69-229,  '77. 

8662.  The  common  law  in  relation  to  crimes 
no  longer  prevails  in  Indiana.  Crimes  and  mis- 
d^eanors  shall  be  defined  and  punishment  there- 
for affixed  by  statute  of  this  state,  and  not  oth- 
erwise. 1  B.  a  352.  AwenAoun  v.  State,  4-599, 
'53 ;  Haehuy  v.  -Sate,  8-494,  '66. 

8668.  So  that  we  have  no  common  law  de- 
finition of  murder  in  this  state.  The  prosecutor 
must  look  alone  to  definition  of  that  crime,  as 
found  in  our  own  statute.  DiUan  t.  State^  9-«0^ 
'67.    (».  RS.'Sl,  1904.) 

8664.  Mbdemeaitar.  A  misdemeanor  pun- 
ishable by  fine  not  exceeding ^000  is  a"cnme" 
under  the  constitution,  art.  4,  sec.  2.  Jforto»v. 
Skinner  48-123,  74. 

8666.  Refasal  to  assist,  without  sufficient  ex- 
cuse, a  constable  in  preventing  escape  of  a  person 
in  his  custody,  is  an  indictable  offense.  Tannery. 
Swearengen,  6  Blf.  276,  '42. 

8666.  The  indictment  must  show  thatdefend- 
ant  was  informed  of  official  character  of  the  con- 
stable. Id. 
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8657.  Gaming,  a  misdemeanor.  The  keep- 
ing of  any  gaming  apparatus  lor  the  purpose  of 
wagering  any  article  of  value,  is  a  mtsdenieaDor 
instead  of  a  felony.  Section  38,  p.  442,  2  R  S. 
16,  is  repealed  by  implication  by  sectioQ  74,  as 
uneiKted,  p.480,2K.S.76.  (v.  K.  8.  '81,  2086.) 
T.  StaU,  6§-09,  '76 ;  State  v.  Hope,  15-474, 

'6a 

ni.  Basis  of  Prosecntlott. 

8Cft8.  The  mode  of  Initiating  and  eondnct- 
ing  prosecntlons  for  criminal  offenses  must 
be  uniform  in  same  courL  but  it  may  be  differ- 
ent  in  different  courts.  Thus,  in  the  C.  pros- 
ecations  for  felonies  are  initiated  by  indictment; 
bat  under  act  of  '59,  they  mav  be  coiamenced 
io  C.  P.  C.  by  affidavit  and  information.  Rtei 
V.  State,  13-641,  '59. 

8659.  All  prosecutions,  whether  for  felonies 
or  misdemeanors,  originatiag  in  crimiDal  court, 
most  be  by  indictment.  >SKate  v.  Bemon^  38- 
60,  '71.    {Gmtra,  v.  R.  S.  '81,  1679). 

8660.  Information.  In  circuit  and  criminal 
courts,  a  criminal  prosecution  must  proceed 
upon  both  an  affidavit  and  information-  AU- 
tUtdl  V.  Staie,  49-233,  '74 ;  ifonioer  v.  Stale.  48- 
883,  '74. 

8661.  Constitotional  law.  Title.  An  act 
entitled  "An  act  relating  to  prosecutions  by  af- 
fidavit and  information,"  provided  thatoflenses 
might  be  prosecuted  by  affidavit,  without  infor- 
mation. Held;  title  controls  act.  and  "  infor- 
m^on  "  must  be  in  body  of  act.  Bvme  v.  Stale, 
47-120,74. 

8668.  Proeeedlngsfiiriiilsdemeanorsalfbt 
Iw  commenced  in  C.  P.  C,  until  B.  S.  '52, 
simply  by  filing  with  clerk  a  written  charge, 
ver&ed  by  affidavit.  Levy  v.  State,  6-281,  '65. 

8668.  Affidavit  and  Information.  The  acts 
of '59  and  '73,  do  not  confer  npon  circuit  court 
power  to  try  cases  of  felony,  upon  affidavit  and 
mformation.    Stale  v.  Justice,  46-210,  '74. 

8664.  Xoss  of  Indictment  or  information. 
Wherc^  on  ap[>eal,  clerk  returns  to  a  eertiorari 
that  papers  are  lost,  and  copies  of  indictment 
or  information  can  not  be  given,  the  judgment 
below  will  be  reversed  in  S.  C.  Hitchcock  v.  Slate, 
21-279,  '63.    (r.  R.  S.  '81,  1674,  1677.) 

8665.  Lost.  Not  error  for  a  justice  to  per- 
mit a  copy  of  lost  affidavit  to  be  substituted  for 
original,  upon  proper  showiiw  of  loss.  Miller  v. 

suL  72-4S1,  '80. 

8666.  Conrlctlon  wltlioai  an  indictment. 

The  record  showed  a  trial  and  a  conviction,  but 
no  indictment,  nor  affidavit,  nor  charge  against 
party  convicted.  Held  ;  on  motion  in  arrest,  no 
judgment  could  be  rendered  against  defendant 
BuAaer  v.  Slate,  66-207,  '77 :  Same  v.  Same,  id. 
208;  &>nev.^me,td.209;  Samcv. Same,  id.  210; 
Same  V.  Same,  id.  212.    Cf.  63-327. 

8667.  If  indictment  bad  been  burned,  and  not 
recorded,  defendant  could  not  be  tried.'  Id. 

8668.  If  indictment  was  record^  and  then 
lost  or  burned,  he  could  be  tried  on  a  certified 
copy.  Id. 

8669.  When  no  Information  is  in  record 
there  can  be  no  conviction.  Que  v.  Stale,  18- 
.444,  '62. 

8670.  Nnne  pro  tunc.  It  is  proper  and  also 
the  duty  of  court  to  order  a  nunc  pro  tune  entry, 
showing  time  of  filing  and  returning  an  indict* 
ment  into  court  Lmgv.SUUe,  66-133, '77 :  Same 
T.        td.  182.   Ct  80-281. 

8671.  A  plea  In  abatement  to  an  indictment, 


setting  forth  such  failure  to  make  such  proper* 
entries,  is  properly  replied  to  by  proper  allega-^ 
tions  setting  iorth  above  nunc  pro  lunc  entry 
made  prior  to  requirement  of  defendant  to 
plead.  Jd. 

8672.  Amendment  of  information.  Whila- 
one  charged  with,  and  found  guilty  of,  larceny^ 
before  the  mayor,  and  for  want  of  bail  was  com- 
mitted to  prison,  thus  awaiting  trial,  attor<~ 
ney  for  state,  court  being  in  session,  may  be- 
permitted  to  file  a  sufficient  affidavit  correcting; 
former  so  as  to  describe  offense  with  certainty. 
Tavhr  V.  State,  82-153,  '69. 

S678.  Whether  original  and  corrected  affida- 
vit charged  same  offense  is  a  question  for  Jury.. 
Id. 

IT.  Arraignment. 

8674.  When  in  trial  of  a  criminal  action,, 
court,  witliout  arraigning  defendant  or  requir* 
ing  him  to  ptead,  ordered  a  jury  to  be  impan- 
eled, and  after  jury  bad  been  accepted  and 
evidence  introduced,  it  is  error  to  overrule  mo- 
tion of  defendant  to  set  aside  impanelment  of 

i'uiy  and  allow  him  to  plead.   Futeher  v.  State, 
;4-462,  '76.   CL  MeJmtiM  t.  Sbde.  10-140, 
'58. 

8679i  Walrer.  An  appearance  in  person 
and  agreement  to  submit  trial  to  court,  waives 
an  arraignment  on  charge.  Molihan  v.  State^ 
80-266,  '68. 

8676.  Also  an  appearance  and  filing  at» 
affidavit  for  a  change  of  venue.  Harmn  T. 
Slate,  11-311,  '68. 

8677.  Where  defendants'  counsel,  in  answer 
to  inquiry  by  court,  stated  in  presence  of  de- 
fendant that  plea  would  he  not  guilty,  and  there- 
upon proceeded  to  trial.  Held;  a  waiver  of  for* 
mal  arraignment.  Feriter  v.  State,  38-283,  '70. 

8678.  Indictment  is  shown  to  have  been  read 
to  prisoner  when  record  shows  that  he  was  "  ar- 
raigned and  required  to  plead  to  the  charge  con- 
tained in  the  indictment  herein,"  and  foranswer- 
he  "says  he  is  not  guilty."  Qan  v.  Slate,  68- 
17,  '79. 

8679.  Arraignment  of  defendant  need  not 
appear  in  record  when  latter  shows  that  he  ap- 
peared, moved  to  quash  the  indictment,  and  then, 
pleaded  not  guilty  and  submitted  cause,  by  con- 
sent, to  court  for  trial.  Sohn  v.  StaU,  18-389,. 
'62.    a.  71-314;  14r-39;  49-581. 

8680.  Appeal  from  Justice.  When  a  prose- 
cution origmated  before  justice,  and  defendant 
was  there  arraigned  and  pleaded,  he  need  not 
again  be  arrawned  in  C  G.  on  appeaL  Eitm- 
mm  V.  Sbxte,  49-fi20,  '76. 

T.  Pleading. 

See  Indie^nent. 

8681.  The  word  " feloneously  "  iseqnlvalent 
to  "unlawfully."  Greer  v.  State,  50-267,  75; 
SToon  V.  Stale,  4i&-670,  '73 ;  Weimorrdin  v.  -Stole,  T 
Bit  186, '44. 

8682.  Certainty.  Repa^aney.  If  two  ma- 


terial allegations  in  an  indictment  are  repug- 
nant, or  if  the  charge  is  so  uncertain  that  d^na- 
ant  can  not  know  what  he  is  to  answer,  indict- 
ment is  bad.    Kelier\.  Sate.  61-111,  '75. 

8683.  An  indictment,  which  chaiges  the  of* 
fense  in  substantial  accordance  with  language- 
used  in  statute  dining  it,  is  sufficient  iSate  t. 
Walb,  64-661,76;  Afo/onev.  State,  14r-219. '6(^ 
Suae  T.  Soii^t  3  Blf.  307,  '88;  JlfarilB  T.  SbOe^ 
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lS-362,  '59.  Cf.  AcUa-r.  Sate,  84-543,  70;  SkU- 
Hjig  V.  Sale,  6-443,  'o4;  Sate  v.  Waigon,  5  Blf. 
155,  '39 ;  Sate  v.  MeRoberls,  4  Blf.  178,  '36. 

8684.  Criminal  offense.  \n  affidavit,  being 
in  the  disjunctive,  "  taken  or  stolen,"  charges 
no  criminal  offense.  Seel  t.  Williams,  18-16', 
'62. 

8685.  l^escripttOB  of  Injured.  In  indictment 
the  person  injured  or  killed  ma^  be  described 
hj  name,  by  one  name  vith  an  alua,  or  as  a  per- 
son whose  name  is  unknown.  WtUl  v.  Slate,  ol- 
46a-46I,  '75. 

8686.  Title  of  action.  A  case  or  indictment 
entitled  as  foIloWH:  "The  State  of  Indiana  v. 
JoBeph  Wall — Muriler,"  is  sufficient  WaU  v. 
Suae,  61-453-461,  '75. 

8687.  Construction  of.  When  life  or  Iibert;r 
of  accused  is  in  danger,  pleadings  are  to  be  con- 
strued in  his  favor  and  against  pleader.  F^n 
r.  Suae,  6-400,  '54. 

TI.  Kolle  Prosequi. 

8688.  The  enti7,  after  a  judgment  of  nolle 
protequi^  of  counts  concerning  which  verdict  is 
silent,  is  a  nullity.  Weinmtrpfiin  t.  Slate,  7  Bit 
186,  '44. 

8689.  If  indictment  is  defective,  or  if  judge 
disoovers  such  defect  as  will  render  a  verdict 
a^inst  prisoner  void  or  voidable,  judge,  u^n 
his  own  motion,  may  stop  trial,  and  prosecuting 
attorney  may  no/,  pros,  indictment  and  procure 
a  new  one  and  have  another  trial.  Joy  v.  Sate, 
14^139,  '60.   Cf.  26-346  ;  4  Blf.  345. 

8690.  Christian  name.  In  an  indictment 
against  several,  christian  name  of  one  was  not 
given,  nor  was  it  alleged  to  be  unknown.  The 
action  may  be  properU'  dismissed  as  to  one,  but 
omission  is  no  cause  for  dismissal  as  to  co-de- 
fendants. SlaU  V.  KvUer,  59-572,  '77. 

8691.  Dismissal  or  nolle  ^rosegnl  as  to 
one.  Where  two  persons  are  jointly  indicted,  a 
dismissal  or  a  nolle  proeequi  may  be  had  as  to  one, 
and  a  trial  on  merits  as  to  other.  State  v.  Woidfe, 
68-17,  '77. 

8692.  One  may  be  convicted  and  other  ac- 
quitted. But  they  can  not  be  found  guilty  sep- 
arately  of  separate  portt  of  the  indictment,  or  of 
separate  offenses.  Farr^  v.  State,  S-573,  '52  ; 
JOatt  T.  Stale,  8-439,  '56. 

8698.  Defendant.  Witness.  When  two  or 
more  persons  are  jointly  indicted  for  a  crime, 
prosecuting  attorney,  by  leave  of  court,  may 
enter  a  ndle  prosequi  as  to  one  defendant,  and 
discharge  him,  and  compel  him  to  testify  as  a 
witness  in  the  cause.  (Bee.  106,  2  B.  S.  '76,  p. 
401.)  Saker  v.  Slate,  67-255,  '77.  («;  B.  S.  ^81, 
1804.) 

8694.  The  prosecuting  attorney  refused  to 
enter  a  nolle  prompii  against  a  person  indicted 
for  bui^Iary,  who  haa  given  testimony  which 
led  to  conviction  of  an  accomplice,  under  a 
promise  of  favor  upon  disclosure  of  whole  truth. 
It  can  not  affect  judgment  against  such  convict- 
ed accomplice.  Dawley  v.  Sale,  4-128,  '53.  Cf. 
49-424. 

TII.  Motion  to  Quash. 

8696.  Indletmentforgrandlarcenyoughtnot 
to  chai^  defendant  with  a  former  trial  and  con- 
viction otjMtlt  laiceny.  <?ODdT. 'State,  61-«9, '78. 

8696.  Thewholeindictmen^ifotherwisesuffi- 
dmt,  ought  not  to  be  quashed  therefor.  Thepor^ 


tion  containing  such  improper  matter  may  be 
quashed.  Id. 

8697.  A  decision  in  refusing  to  quash  an  in- 
dictment, Is  not  a  judgment  from  which  an  appeal 
will  lie  to  8.  C.  Farrel  v.  Stnle,  7-345,  '55.  Of. 
Piwv.  Sate,  9-363,  '57 ;  WW/cy  v.  Sale,  8-377,  '56. 

8698.  A  person  nrosecnted  by  Informtlon 
f!»r  offense  punishable  by  fine  only,  may  file 
motion  to  quash,  though  he  be  not  present  at  the 
trial,  where  he  files  proper  undertaicing  for  pay- 
ment of  the  fine.    Luther  v.  Stale,  27-47,  '66. 

8699.  After  pleading  to  an  indictment,  a  mo- 
tion to  quash  is  not  in  r^^lar  order.  Wetl  v. 
State,  48-483,  '74. 

8700.  Bill  of  Exceptions.  The  bill  of  excep- 
tions is  not  necessary  to  make  available,  in  Su- 
preme Court,  an  error  in  sustaining  motion  to 
quash  an  indictment.   Sate  v.  Day,  68-483, 76. 

8701 .  A  motion  to  quash  an  indictment,  good 
for  assault  and  battery,  but  bad  in  describing 
an  intent  to  commit  a  rape,  should  beorermled. 
Oreer  v.  .Slate,  60-267,  '75;  MeChare  v.  Slate,  id. 
284,  '75. 

8702.  Tfew  trial.  But  the  court,  on  motion, 
sHbuId  grant  a  new  trial.  McGuire  v.  .SS^ate,  sttpra. 

8708.  Signature  of  prosecuting  attorney* 
An  indictment,  returned  Into  court,  and  signed 
with  surname  in  full  of  prosecuting  attomey« 
with  his  christian  name  by  its  initials,  is  suffi- 
cient, as  in  other  official  signatures.  Vanderkarr 
V.  SaU.  61-91,  '75. 

8704.  An  indictment  not  signed  by  prosecut- 
ing attorney,  should  be  quashed  on  motion.  Hea- 
eoek  V.  Sate,  42-393,  7.^  (M'Ortgg  v.  Stale,  4 
Blf.  101,  '3.5,  contradicted.) 

8706.  The  fact  that  record  of  a  eanse,  on  a 
change  of  venue,  failed  to  show  that  indictment 
was  properly  indorsed,  "  a  true  bill,"  over  signa- 
ture of  foreman,  is  not  such  an  error  as  will  be 
reached  by  a  motion  to  qaash.  Beard  t.  Stale, 
67-8,  '77. 

8706.  Nor  that  grand  jurors,  who  found  in- 
dictment, failed  to  poBsess  all  statutory  qualifi- 
cations.  WiHey  v.  Sale,  46-363,  '74. 

8707.  Nor  because  the  jurors  were  improperiy 
summoned.  v.  Sate,  42-335,  '73;  SaU  v. 
Freeman,  6  Blf.  248,  '42;  SeUair  v.  Slale,  6  Blf. 
104,  '41. 

8708.  Quashal.  Duplicity.  8arpliiaa«e. 

Indictment  charged  defendants,  "  they  not  then 
and  there  being  licensed  according  to  the  laws 
of  Indiana  in  force  atthetimc^"  unlawfullysold 
to  A  B,  intoxicating  liquor,  in  a  less  qnantitj 
than  a  quart  at  a  time,  to  wit,  etc,  at  and 
for  the  price  of,  etc.,  "  to  be  then  and  there 
drunk  and  suffered  to  be  drunk  "  on  premises  of 
defendant,  "situate  in  said  county."  Held;  in- 
dictment good.  An  indictment  for  a  misde- 
meanor can  not  be  quashed  for  dupllei^. 
Held,  also;  it  chai^  but  one  offense.  "  To  be 
drank"  on  premises,  etc.,  is  surplusage.  Stale 
V.  Wiekey, &f~b96, '77 iSamev. Same,  &4r~m,'76i 
Sh^erv.  Sate,  26-191, '66. 

8709.  Quare:  whether  joinder  of  counts  for 
distinct  felonies  in  an  indictment  is  good  caose 
for  qtiashing  part  of  indictment  SltUe  v.  Smitk, 
8  Blf.  489, '47. 

8710.  Jurisdiction  of.  On  the  13th  ofMay, 
'69,  act  creating  Vanderbuigh  criminal  court 
went  into  force.  On  21st  of  Hay,  '69,  grand 
jury,  impaneled  on  18th  by  circuit  court  of  said 
county,  and  before  first  term  of  said  criminal 
coart,  tetamed  an  indictment  against  defendant, 
The  case  was  transferred  to  said  oriminal  court. 
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Jldd;  indictment  should  be  ([uashed,  aa  coart  in 
'whicb  it  was  found  had  no  jurisdiction  of  sub- 
ject-matter.  State  V.  Hennin^,  88-189,  '70. 

8711.  Want  of  jurisdiction  of  a  felony  over 
sobject-matter  can  be  taken  advantage  of  on 
■•nM  to  qiUfth,  or,  in  arrest  of  judgment,  or, 
•00  appeaL    Justice  v.  State,  17-36, '^61. 

8712.  iMlietinent  can  not  be  voluntarily  ab- 
solutely dismissed  by  court  with  consent  of 
proeecatiits  attomev  in  absence  of  defendant, 
and  again  reinstated.  Such  actions  amount  to 
«  MlUprouML    Kittler  v.  State,  64-371,  '78. 

871«>  After  Jury  sworn.  After  plea  of  not 
goilfy  has  been  entered,  and  a  jury  elected  and 
sworn,  ii  is  irreffular,  without  a  formal  with- 
drawal of  socb  plea  and  a  discharge  of  panel, 
to  entertain  a  motion  to  quash  indictment  Joy 
T.Stolt  14-139, '60. 

8714.  As  mn  indictment  can  be  qnasbed  only 
for  defects  apparent  on  its  face,  there  is  no  neces- 
sity for  a  bill  of  exceptions  to  make  such  mo- 
tion a  part  of  record  on  appeal  to  Supreme 
-Cooit.   State  T.  Jiufy,  6(^138,  77. 

8718.  MotioB  to  qnuh  OB  arrest.  If  Indict- 
ment is  sufficient  to  withstand  a  motion  toc^uasb 
it  is  suffi^ot  on  a  motion  in  arrest  of  judg- 
ment.   GrtenUy  v.  State,  60-141,  '77. 

8715.  No  indictment  may  be  quashed  or  set 
aside  for  any  defect  or  imperfection  which  does 
not  tead  to  prejudice  of  substantial  rights  of  de- 
fendant upon  merits.  Qreeniey  v.  Stale,  60-141, 
■77;  JInera  w.  SUO^  56-336,  >77 ;  Veauk  v.  SUtte, 
46-584 '77. 

8717.  An  indictment  will  not  be  quashed  be- 
<aaae  it  is  iaartistically  drawn.  Memtlm  v.  Slate, 
-60-216,  '77. 

8718.  When  a  motion  to  quash  ts  addressed 
to  several  counts  of  indictment  jointly,  and  one 
is  good,  motion  must  be  ovemiled.  JaneU  v. 
■Sl^  58-293, '77. 

8719.  SuBcimeyoflndlotneBt.  FractlM. 
An  objection  for  first  time  can  not  be  made  in  S. 
'C  to  an  indictment  that  the  facts  stated  do  not 
■constitute  a  public  olfense  or  crime  of  any  kind. 
Jfaso-?.  State,  48-122,  '74. 

TUL  fitenerftl  Issue.  Pleas.  DefeBses. 

Su  MaadoMghkr,  IV. 

879#.  Upon  general  issue  only,  can  defendant 
be  found  guilty,  and  be  subjected  to  penalty  of 
Uw.   Oew  V.  &ate,  42-420,  73. 

8721.  Under  sec.  97,  criminal  code,  where  gen- 
eral issue  is  pleaded  orally,  it  must  be  entered 
•oa  minutes  oi  courts,  to  become  a  part  of  retard. 
TiwIaU  r.  State,  71-314,  '80.  («.  B.  S.  '81,  1762, 
1863.) 

87S2.  In  a  criminal  case,  defendant  can  not 
Mead  Id  abatemeat  tliat  another  IndletmeBt 

is  pm41ng  a^inst  him  for  same  offense.  Har- 
•dm  T.  Slate,  22-347,  '64. 
8721.  Former  a[4ndicatton.  The  defendant 

nay  plead,  at  his  option,  a  former  acquittal  or 
•coDviction  specially,  or  jjrove  same  under  gen- 
-eral  issue.    He  may  be  tried  on  such  special  de- 

feDsee,  and  afterwards  plead  general  issue.  Clem 

T.  ^  42-420, 73;  JJmnebwrgY. State,  20-181, 

*68. 

8724.  This  is  not  a  technical  rule.  Jet 

8725.  Judgmentupon8uchspecialplea,when 
U  has  been  found  against  him,  should  be  that 
he  answer  over.  Id, 

8726.  In  determining  such  special  defenses, 


evidence  given  under  general  iasne,  can  not  be 

considered.  Id. 

87S7.  When  a  prisoner  is  on  trial  for  murder, 
and  one  of  jurors  becomes  sick,  and  asks  to  be 
discharged,  and  prisoner  refuses  to  consent  to 
such  discbarge,  and  court,  without  any  sworn 
statement  from  juror,  as  to  his  condition,  or  any 
evidence  of  any  physician  on  subject,  dischar^ 
jury,  such  discharge  shall  be  a  bar  to  a  re-tnal 
of  prisoner.    Rtdo  v.  StaU,  10-298,  '62. 

8728.  Special  pleas.  Beply.  Though,  in 
criminal  cases,  every  matter  in  defense  may  be 
proved  under  oral  plea  of  general  issue,  special 
pleas  are  recognized.  NeaHa-hoaaer  y.  Slate,  28- 
257,  '67;  Qem  v.  State,  42-420,  '73.  Cf.  State  T. 
£arrett,  64-434,  '76. 

8729>  The  proper  method  to  test  sufficiency 
of  such  pleas  is  by  demurrer.  Neaderkcnuer  v. 
Staie,  sapra. 

8/30.  It  is  error  to  refuse  a  right  to  state  to 
reply  to  a  special  plea,  after  a  demurrer  to  plea 
has  been  overruled.   Stfde  v.  Barrett,  supra. 

8781.  Supreme  Court  will  not  reverse  a  judg- 
ment for  an  error  in  rejecting  a  special  plea. 
Neaderhataer  v.  State,  supra, 

8782.  The  statute  wnich  permits  every  mat- 
ter of  defense  to  be  proved  under  general  issae, 
on  trial  of  indictments,  means  matter  in  bar  of 
proeecution,  not  mere  matter  of  abatement. 
Uierbttrgh  v.  State,  8  BU.  202,  '46. 

878S.  defendaat  may  jpve  in  evidence,  under 
general  issue  to  an  indictment,  any  matter  in 
bar.  But  matter  in  abatement  must  be  pleaded. 
Eggkstm  v.  -SState,  6  Blf.  437,  '43. 

^784.  Custom  no  defense.  A  defendant  in- 
dicted for  a  crime,  can  not  exempt  himself  from 
punishment  by  showing  that  it  was  custom  of 
country  to  do  act  charged,  ^n^tue  v.  State,  4- 
1}4,  '63. 

8785.  Corrupt  and  illegal  agreement.  A 

defendant  was  indicted  for  two  or  more  offenses. 
He  pleaded  guilty  to  one,  under  an  agreement 
that  fine  should  be  a  certain  amount,  other 
causes  dismissed,  and  that  his  permit  should  not 
be  forfeited,  ife/d;  such  agreement  is  a  corrupt 
one,  and  an  indulgence  so  corruptly  purchased 
can  not  avail  him.  Qoldea  v.  State,  41M24,  '75. 
Cf.  4-128. 

IX,  Eleftlon  of  Connta. 

8786.  AffldaTltg.  Aflldavits  before  justioes 
and  mayors,  though  not  indictments,  are  suffi- 
cient, if  made  "  as  the  affiant  verily  believes." 
Deveny  v.  State,  47-208,  '74. 

8787.  An  affidavit  before  a  justice  may 
charge  two  offenses,  as  there  is  BO  Sttch  thing 
as  dnTerent  counts  In  au  attdavlt*  Id, 

8788.  Separate  counts.  When  the  defend- 
ant does  not  move  the  court  to  require  state  to 
elect  upon  which  count  of  an  indictment  she 
would  seek  a  conviction,  he  can  not  complain  of 
a  finding  upon  whole  indictment  and  not  on  sep- 
arate counts.    Wreidl  t.  StaU,  48-579,  *74. 

8739.  When  one  count  contains  two  offenses, 
or  where  several  offenses  are  charged  in  different 
counts,  and  state  elects  to  place  accused  u^n 
trial  for  one  of  said  offenses,  such  election 
amounts  to  a  luMe  proteqta,  or  a  quashing  br 
cpurt  as  to  part  or  offense  not  elected.  Mult  v. 
State,  52-187,  '75. 

8740.  When  indictment  contains  several 
counts.  If  prosecutor,  under  order  of  court, 
elects  to  try  lor  highest  and  not  lowest  charge. 
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state  may  prove  and  conrict  of  lower  charg^ 
under  couDU  forhigher  offense.  MiBa  t.  ShUe, lO 
-nl'SS;  cited 4^18. 

S741.  Several  offengea.  An  indictment 
charged  defendant  that  he  did,  in  a  riide,  inAo- 
lent  and  angry  manner,  unlawfully  touch,  strike 
and  wound  A  B,  and  did  then  and  there,  her,  a 
woman,  unlawfully,  forcibly  and  against  lier 
will,  feloniously  rarish  and  carnally  know. 

;  only  one  offense  b  charged.  Jftra  t.  SUUe, 
62-187,  75. 

8742.  The  sUte  eait  lot  be  eompdled  to 
elect  between  sereral  eounts  of  an  indictment, 
where  each  charges  murder  of  same  person,  bat  in 
a  different  manner.  Merriek7.Staie,99-SZr,'78. 

8748.  Where  indictment  was  in  threecounta 
— 1.  burglary  and  stealing  ^ooda ;  2.  larceny; 
3.  receiving  stolen  goods; — it  appearing  from 
face  of  indictment  that  all  counts  were  based 
upon  same  larceny.  Hdd;  proaecutlu;  attor- 
ney oonld  not  be  compelled  to  elen  upon 
iruek  covnt  he  would  first  put  defendant  on 
trial.   Qandotpko  v.  Staie,  88-439,  70. 

8744.  Defendant  was  indicted  for  assaalt  and 
battery.  Jfe/d/  error  for  state  to  prove  one  such 
offense  and  then  prove  such  anotlier  offense,  and 
then  elect  to  abandon  former  and  try  defendant 
on  the  latter.    Sichardgon  v.  Stale,  68-192.  78. 

8746.  Indictment  charged  a  burglary  In  one 
count,  and  a  larceny  Im  another.  Motion  to 
compel  the  prosecuting  attorney  to  elect  on 
whi«i  count  he  would  try  defendant.  Prosecu- 
tor stated  to  court  that  "  both  counts  related  to 
the  same  transaction,  differently  stated,  and  that 
he  meant  to  convict  of  one  felony  only.  Held; 
within  discretion  of  court  to  overrule  motion. 
Start  V.  Slate,  68-376,  78. 

8746*  Unless  such  discretion  is  abuaed,  de- 
cision compelling  an  election  will  not  be  tfi- 
Tiewed  by  8.  C.   State  v.  Du/our,  id.  567,  78. 

8747a  Jf,  under  counts  on  which  prosecutor 
elected  to  trj  defendant,  he  could  prove  others, 
an  order  compelling  election  was  harmless.  Id, 

8748.  It  is  a  matter  in  discretion  of  court  to 
compel  prosecutor  to  elect  on  which  count  in 
indictment  be  would  put  defendant  on  trial. 
Snvder  v.  Slate,  68-105, 77 ;  Menkon  v.  Slate,  61- 
l<76i  WattY.  Slate,  61-453,  75. 

8749.  It  is  not  error  for  court  to  refuse  to  re- 
ouire  state  to  elect  Qrifith  t.  Sate,  86-406, 71 ; 
McGregor  v.  Staie,  16-9,  *60:  ^gkman  v.  I^aie, 
2-91,  '50. 

8760.  When  a  certain  single  crimiual  offense 
is  charged  in  indictment,  and  evidence  shows 
several  such  offenses  within  time  covered  by 
indictment,  prosecuting  attorney,  when  leouest- 
ed,  ahonld  be  required  to  elect  which  oSenae 
state  will  insist  upon  for  conviction,  before  de- 
fendant is  called  upon  to  defend.  Long  T.  SbUe, 
66-182,  77. 

8761.  When  such  election  is  not  requested 
bpr  defendant,  state  n^  not  elect,  but  convic- 
tion may  be  a  bar  to  a  subsequent  prosecution 
for  any  of  such  offenses.  Id. 

8762.  It  is  not  error  to  refuse  to  require  state 
to  elect  on  which  count  of  an  indictment  to  try 
defendant  MiUer  v.  &iUe,  &l-iOb,  75 ;  JfenAcm 
T.  Stat^  id.  14. 

8768.  An  election  will  not  be  required  where 
several  counts  of  indictment  chai^  same  of- 
fense, stating'  it  differently,  and  where  an 
election  is  ordered  it  will  be  presumed  different 
counts  charged  different  offenses.  Joy  t.  SUUe, 
14^139,  '60. 


8764.  An  indictment  that  the  defendant  * 
*  *  unlawfully  interrupted,  molested  and  dis- 
turbed a  certain  collection  tii  dlvras  inhabitants 
of  State  of  Indiana,  tlien  and  there  met  tt^ther 
fora  lawful  purpose,  to  wit:  to  transact  certain- 
business,  and  make  investigation  of  matters  per- 
taining to  business  of  Methodist  E.  Chnrch  ak 
Zoar,  in  said  county,  by  then  and  there  unlaw- 
fully talking  in  a  loud  and  boisterous  mannerr- 
and  charging  said  meeting  with  being  a  mob, 
and  using  violent  and  abusive  language,  and 
causing  great  tumult  amon^ people  there  assent- 
bled,  and  abusing  minister  in  chai^  and  i)resid- 
ing  elder  who  was  president  of  said  meeting,  is  - 
gtrod.    Kiddet-  v.  SSale,  58-€8,  77. 

8766.  Under  this  indictment,  witnesses  had 
been  permitted  to  testify,  without  any  objection^ 
b^  defendants,  in  regard  to  acts  of  defendants  in 
disturbance  of  three  different  meetings  of  mem- 
bership of  Methodist  church;  the  utst  two  as- 
religious  meetings  and  last  one  for  business  pur-^ 
poses.  The  indictment  was  predicated  solely 
upon  their  disturbance  of  last  one.  The  statey. 
on  motion  of  defendant,  was  not  compelled  to- 
elect  which  of  three  meetings  she  would  re^  oa. 
for  conTiction.   ICidde-  v.  State,  68-68,  '77. 

X.  TrlaL 

8766.  Statement  of  case  by  defendant.  Iir 

a  criminal  proceeding  after  prosecuting  attorn^ 
had,  at  proper  time,  stated  case  to  jury,  defend- 
ant's attorney  asked  leave  to  reserve  statement 
for  defense  until  state's  evidence  was  in;  but 
court  ruled  that  he  must  then  state  defendant's 
case  or  not  at  all,  and  refused  his  request  No- 
offer  was  made,  after  prosecution  haa  closed,  to 
make  statement  for  defense.  Hdd  ;  ruling  er- 
roneous.   WilUjf  T.  State,  62-421,  76. 

8767.  It  is  not  duty  of  state's  attorney  in. 
criminal  prosecutions  to  produce  at  trial  all  wit- 
nesses present  at  happening  of  ofiense.  WmeM. 
V.  SlaU,  67-26,  '77. 

8768.  Trial  after  plea  of  gnllty.  When  de- 
fendant pleads  guilty,  and  state,  of  its  own  mo- 
tion, without  objection,  impanels  a  jury  and 
goes  to  trial,  to  assess  punishment,  which  is  as- 
seraed  at  its  minimum,  defendant  can  not  com- 
plain,  fbstmon  T.  ^e,  64-441,  76. 

8769.  Appearance  of  defendant.  The  de- 
fendant may  waive  his  right  to  be  present  at  his- 
trial.  A  voluntair  departure  and  absence  is  sucb 
a  waiver  and  trial  may  proceed.  McCorUe  v.  <S(a/ey. 
14-39,  '59:  IWr  v.  WUa<m,  4»-681,  '75.  Cf_ 
18-389;  71-314. 

8760.  The  word  trial,"  as  used  in  sec.  120^ 
2  Q.  &  H.  420j  must  be  taken  initsgenoalsense^ 
as  including,  in  a  criminal  proceeding,  all  steps- 
after  snhmusion  to  jury  to  rendition  of  Judg^ 
ment  Jmb  T.  StaU,  W-1,  72.  (»:  B.  S.  '81,. 
1847.) 

8761.  If  defendant  and  his  counsel,  in  a  crimir- 
nal  case,  voluntarily  absent  themselves,  for  pur- 
pose of  defeating  trial,  judge  may  ap|M>int  other- 
counsel  for  defense,  and  proceed  with  trial  ion 
absence  of  defendant  MeOortie  t.  StaU,  14-39^ 
'59. 

8762.  In  criminal  cauKBiCOonsel  can  arne- 
a^nestlon  of  law  to  jury.  lyneftT.  Stau,  9-641^ 

8768.  The  court  can  not  prohibit  argument^ 
but  may  r^ulate  it  by  reasonable  rules  and 
limitations.  Id.    Bedman  v.  StaU,  28-205,  '67. 

8764.  Where,  on  trial  for  ranrder,  counsel 
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for  state,  in  argument,  commented  upon  fre- 

S[aent  occurrence  of  murder  in  communit}^,  the 
onnation  of  vigilance  committees  on  account  of 
laxit;  in  administration  of  lav,  and  that  exam- 
ple shoald  be  made  of  defendant,  and  court, 
upon  objection  defendant,  remarked  to  jury 
mat  8UCD  matters  were  proper  to  be  commented 
upon.  Held;  error.  Fergtuon  v.  iSEofe,  49-33, 
74. 

8785.  And  misconduct  of  counsel  for  state, 
in  commenting  upon  verdict  in  another  action, 
is  cause  for  a  new  trial.  Sichie  v.  Slate,  59-121, 
17.  » 

8766*  But  where  defendant  had  testified  in 
his  own  behalf,  and  counsel  for  state,  in  com- 
menting on  hifl  credibili^,  referred  to  appear- 
ance of  defendant's  countenance  while  testify- 
ing. Held;  no  error;  thongh  abstractly,  such 
comments  would  be  improper.  Hvber  v.  State, 
67-341,  77. 

8767.  Where,  in  a  criminal  case,  eonnsel  for 
the  state  was  permitted  to  read  to  the  Jury 
extracts  from  a  work  on  medical  jurispru- 
denoe,  court  informing  the  juiy  that  **  the  ex- 
tract was  to  be  ngfucdw  not  in  any  wise  as  evi- 
denee,  that  counsel  was  permitted  to  read  it 
simply  as  part  of  his  argument."  Hdi;  no 
error.    Harvey  r.  State.  40-516,  72. 

8768.  Separate  trials  to  parties  JoiBtly  In- 
dieted  must  be  granted  when  required.  A  re- 
fusal to  do  so  may  be  assigned  aa  error  in  S.  C. 
IVwfcrv.  StaiCy  89-473,  72. 

8769.  In  proseentioiu  by  Inf^miatioii  it 
Ksts  with  discretion  of  court.  HU)ba  t.  ^e, 
24-140,  '65;  Lawnnee  v.  State,  10-463,  '58.  Cf. 
7^385. 

8770.  Not  after  jury  had  been  sworn.  McJun- 
Kiu  T.  Slaie,  10-140,  •5a 

8771.  Separate  trial.  If,  on  an  indictment 
against  two  persons,  one  of  them  be  tried  sep- 
antely,  record,  by  showing  that  prisoner  was 
Kpantely  tried,  snows  that  conrt  directed  trial. 
Din  T.  State,  7  Blf.  20,  '43. 

8778.  Joint  crime.  When  the  crime  is  a 
^nxA  one  defendants  may  be  tried  separately, 
and  one  may  be  convicted  and  sentenced  before 
other  is  tried.  If  one  be  tried  and  acquitted 
other  most  be  discharged.  Baumer  v.  fiiafc,  49- 
644,  75.   Cf.  Turpinv.  State,  4  Blf.  72,  '3.5. 

8778.  Where  evidence  is  offered  by  either 
party  to  prove  a  certain  state  of  facts,  and  claim 
u  made  that  they  are  proved,  and  conrt  is  re- 
nested  to  ehanro  the  Jury  what  law  is  as  ap- 
plicable to  them,  and  what  verdict  to  render  if 
they  find  them  proved,  court  mustcomply.  Car- 
penter V.  State,  48-371,  '73. 

8774.  Trial  on  Issnes.  The  supreme  conrt 
will  reverse  a  judgment  of  conviction  if  record 
does  not  show  that  defendant  was  arraigned,  or 
^t  he  pleaded  to  indictment,  or  that  he  refused 
to  plead  and  a  plea  of  not  guilty  was  entered  in 
his  behalf.  Oraeler  v.  fitafe,  64-159,  78.  Cf. 
iloefeyv.5ia/^  19-225, '62;  Mejuntina  v.  Slate, 
10-140, '58;  TimhUv.  State,  71-314, '80  (Har- 
mm  V.  State,  11-311,  '58,  overruled) ;  64-462. 

8776.  A  trial  without  an  issue  is  erroneous. 
Wilbridge  V.  Owe,  2-36,  '60;  Swan  v.  Ran,  2  Blf. 
»1,  '29 ;  Dart  v.  Lowe,  6-131,  '54.  Cf.  Greater  v. 


8?7«,  But  rach  issue  may  be  waived  in  civil 
actions  by  going  to  trial  without  an  issue.  Pur- 
*«  V.  Stax^m,  64-161,  '76;  WaOer  t.  WooUen, 
64-164,76. 

8777.  Proseeatiiivattoni^eannotbecom- 


pelled  to  furnish  defendant  with  a  copy  of  evi- 
dence taken  before  the' grand  jurv.  Merridtv^ 
fiiafe,  68-327,  78. 

8778.  Obtaining  paper  in  possession  of  de-^ 
fendant.  In  criminal  prosecutions,  defendant 
can  ^ot  be  compelled  to  produce  a  writin||  in 
his  possession  to  be  used  in  evidence  against 
him.  JfeOtmu  v.  Slate,  24-500,  '65;  ArmUage 
V.  Slate,  18-441, '60. 

XI.  Erldenee. 

8779.  Secondary  evidence.  When  tried  for 
larceny  of  bank  notes,  parol  evidence  may  be 
given  of  contents  of  not^  without  notice  on  de- 
fendant to  produce  them,  when  in  possession  of 
accused.  McGinnis  v.  State,  tupra.  {WiUiaimy, 
Slal4^  16-461,  '61 ,  overruled.) 

8780.  This  rule  does  not  apply  ir  prosecu- 
tions for  forgery,  according  to  ArmUage  v.  State,. 
18-441,  '59.  Which  case  is  questioned  by  Me- 
Ginnie  v.  Slate,  aupra. 

8781.  In  a  prosecution  for  selling  lottery 
tickets,  parol  evidence  of  their  contents  is  not 
admissible,  unless  it  is  shown  that  tickets  can 
not  be  produced.    WhUne;/  v.  StaU,  10-404,  '58. 

8782.  Material  parts  of  Indictment.  An  in- 
dictment for  murder  allied  that  killing  wa« 
done  by  "  kicking  and  stamping  the  said  Joba 
W.  Sewell  with  nis  feet,  and  striking,  beating, 
bruising,  jpounding,  and  mortally  wounding  said 
Sewell  with  his  nsts,  and  with  certain  stoneiL 
clnbs,  sticks,  bricks,  etc.,  and  other  missiles  ana 
weapons,  to  the  grand  jurors  unknown,"  etc.  Evi- 
dence showed  that  dead  bodv  was  found,  *  * 
with  head  bruised  and  broken,  and  fatelly  in- 
jured ;  and  a  stone,  suitable  to  accomplish  deed,, 
was  found  with  body.  Held;  jury  could  fairly 
conclude  the  killing  was  done  by  some  of  means 
charged.  Held,  also;  it  is  not  necessary  to  prove 
allegation  that  weapons  used  were  "unknown  to- 
grand  iury."    Beavers  v.  Stale,  58-630,  77. 

8788.  Facts  grlveB  to  the  Jnrf  sbonld  con- 
sist exclusively  of  transaction  which  forms  sub- 
ject of  indictment.   I/ndl  r.  State,  12-18,  '59. 

8784.  No  abuse  of  discretion,  if  there  be  no 
evidence  fairly  tending  to  support  indictment 
to  refuse  to  allow  argument,  or  to  instruct  to  re- 
tumverdict  of  notguilty.  Slate  v.  OnerAobsr,  60— 
144,  79. 

8785*  Where  indictment  against  A  was  for 
snffertng  his  horse  to  be  mn  In  a  race,  and 
evidence  showed  that  A  rode  at  a  race  a  horaei 
belonging  to  another.  Held;  evidence  insuf- 
ficient.   Robb  V.         62-216,  76. 

8786.  Where  A  and  B  were  jointly  indicted 
for  larceny,  it  was  error,  on  separate  trial  of  A, 
to  permit  state  to  prove  conduct  of  B  subsequent 
to  alleged  larceny,  at  another  place,  and  while' 
defendantwasnotpiesent.  (yNetly. Slate, 4:i-&^ 
'73. 

8787.  Erldenee  nateiiaL  Defendant  was 
charged  witii  stealing  a  shawl  and  vest  on  June 
1,  70.  Only  evidence  against  him  was  that 
they  with  a  gun  were  found  in  his  possession 
July  12,  of  same  year.  Defendant  proved  that 
in  said  month  of  June  or  July  he  purchased 
from  a  stranger  a  gun  and  a  shawl,  or  army 
blanket  that  looked  Tike  shawl,  found  in  his  pos- 
session. Held;  error  not  to  permit  him  to  snow 
that  gun  found  in  big  posBeuioD  was  same  one 
boaght  at  that  time.    Wajf  v.  State,  86-409,  71. 

8788.  Defendant  is  not  entitled  to  a  verdict 
simply  because  the  state  failed  to  prove  all  facta 
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in  its  theory  of  the  case.  Jones  t.  Stale,  64-473, 
^78. 

8789>  Where  indictment  charges  that  deceased 
•came  to  his  death  by  discharge  of  a  gun  loaded 
irith  leaden  shot,  which  shot  entered  his  abdo- 
men, etc.  Held;  evidenceas  to  wounds  was  ad- 
missible.  Jhikes  V.  fState,  1 1-557,  '58. 

8790.  Explanation  of  defendant's  acts* 
"When  state  has  introduced  in  evidence  actions  of 
-defendant,  in  holding  a  whispering  conversation 
with  wife  of  mnrdered  man,  it  is  error  not  to 
permit  defendant  to  testify  what  conversation 
was.    Morrow  v.  StaU,  48-132,  '74. 

8791.  To  convict  defendant  under  sec.  26,  2 
-Q.  &  H.  445,  evidence  must  show  that  property 
obtained  by  falsely  personating  another  was 
intended  to  be  delivered  to  party  pemonated. 
WiUiama  v.  State,  49-3G7,  '75.  (v.  K.  S.  '81 , 201 6. ) 

8793.  Where  indictment  alleged  that  assault 
and  battery  was  eoMunitted  with  a  certain  In- 
Atmment,  and  proof  was  that  it  was  done  with 
.a  difTerent  instrument.  Held;  sufficient.  I^n 
T.  State.  52-167,  '76. 

879S*  Evidence  of  similar  acts.  It  is  error 
to  permit  state  to  prove  that  on  following  day 
•defendant  again  attacked  prost^cuting  witness, 
knocked  him  down  and  robbed  him  of  addi- 
tional moneys.  BoruaU  v.  Slau,  3a-460,  '71 ; 
Smith  V.  Slate,  '58 ;  Eagteman  y.  State,  2- 

91,  '50 :  JUdman  v.  State,  1  Bit.  96,  '20. 

8794*  Not  error  to  admit  evidence  that  de- 
fendant attempted  to  escape  from  jail.  It  was 
shown  that  he  did  not  attempt  to  escape  at  time 
of  committing  crime  (homicide).  Ilit/ner  v. 
JStaU,  19-48,  '62. 

8795.  It  can  not  be  presumed  that  one 
uttering  and  publishing,  as  true,  a  bill,  endorse- 
ment of  which  bypayee  was  forged,  made  foi^ged 
«ndor8ement.   Juwer    Slate,  51-405,  '73. 

8796.  Fabrication  of  evidence.  The  fact 
that  defendant  on  trial  for  a  criminal  ofTense, 
influences  a  witness  to  testify  falsely,  raises  no 
|>reeumption  of  his  guilt.   StUer  v.  State,  56-378, 

8797.  It  is  to  be  weighetl  with  other  evi- 
dence as  a  circumstance.  WMle  v.  Stale,  31- 
262, '69. 

8798.  Sufflcleuey  of  erideiice.  lutrne- 

tloil.  A  court  in  chaining  a  jury  has  no  right 
to  assume  that  a  fact  has  or  has  not  been  proved, 
or  manifest  a  leaning  upon  evidence  submitted ; 
but  when  there  is  no  evidence,  or  none  upon  a 
particular  point,  upon  which  a  conviction  could 
be  based,  court  has  a  right  to  say  so.  SlaU  t. 
£ank$,  48-197,  74. 

8788*  It  is  admissible  to  prove  that  after  de- 
fendant was  arrested  upon  a  charge  of  all^^ 
•crime,  he  left  country  and  forfeited  his  recog- 
nizance.   Porter  v.  Slate,  2-435,  '50. 

8800.  Evidence.  Prosecution  for  selling  to 
minors.  Evidence  must  show  that  party  to 
whom  liquor  was  sold  was  a  minor.  Amaden  v. 
Slate,  52-454,  '76. 

8801.  Poesessioa  of  stolen  goods.  Pre- 
•nmptloila  The  law  does  not  presume,  on  evi- 
dence of  his  possession  of  stolen  property,  with- 
out any  satisfactory  account  as  to  how  he  came 
by  such  property,  that  defendant  had  stolen 
«ame,  such  a  presumption  being  an  inference  of 
fact  merely,  and  does  not  amount  to  a  rule  of 
law.  Smiik  v.  Slate,  58-340,  '77 ;  Clackner  v. 
Slate,  88-412,  '70. 

8802.  Evidence  in  explanation  of  such  pos- 
wasion  may  not  be  satisiactory,  and  yet  be  suf- 


ficient to  acquit  A  reasonable  doubt  practical- 
ly rebuts  presumption.  Jd. 

8S0S*  Possession  of  articles  recentljy  stolen — 
possession  being  unaccounted  for — raises  a  pre- 
sumption that  person  in  whose  possession  same 
are  found  is  the  thief.  This  presumption  is  not 
conclusive,  and  may  be  overcome  by  evidence 
showing,  or  tending  to  show,  how  accused  came 
into  poBsession  of  same.  Wow  v.  State,  35-409,  '71. 

8S04.  A  qnestioB  put  BypotheUeally  to  a 
medical  expert,  as  to  sanity  of  defendant,  must 
be  based  upon  facts  admitted,  proved  or  as- 
sumed, though  it  need  not  be  based  on  all  of 
such  facts,    auetig  v.  State,  66-94,  '79. 

8H05.  The  character  of  a  witness  is  pre* 
sumed  to  be  good  until  impeached ;  and  it  is 
error  for  state,  in  a  criminal  trial  (defendant 
having  introduced  his  evidence,  withoutattempt- 
ing  to  impeach  her  witnesses  I,  to  introduce  tes- 
timony as  to  their  character.  Joknam  t.  Sate, 
21-329,  '63. 

8806.  Husband  and  wife.  "When  a  husband 
can  not  testify  for  or  against  his  wife,  it  is  error 
to  admit  declarations  of  a  husband  against  his 
wife.   Kitufm  v.  State,  50-S57,  '75. 

XU.  The  Jut. 

Su  Jttjy. 

8807.  Trial  by  less  than  twelre  Jurors. 

The  trial  of  a  criminal  cause  by  a  jury  consist- 
ing of  less  than  twelve,  is  unauthorized  by  law, 
and,  though  consent  was  made  thereto,  verdict 
in  such  case  is  void.  AUen  v.  Slate,  54-461,  '76. 
Cf.  Brmm  V.  Slate,  16-496,  '61. 

8808.  Jury  may  be  waived,  and  cause,  except 
in  capital  oflenses,  bv  agreement,  may  be  tried 
by  court    Brown  v.  StaU,  taipra. 

8809.  Indictmentfor  larceny,  nea  not  guilty. 
Verdict  and  judgment  for  state.  It  appeared 
by  transcript  that  cause  had  been  tried  by  only 
eleven  jurors.  i/e/(i;  trial  a  nullity.  Juf^oaent 
and  verdict  set  aside  and  cause  remanded.  Srom 
V.  Stale,  8  Blf.  561,  '47.    Cf.  16-496. 

8S10.  Jury  must  be  composed  of  twelve  meiL 
Jaekam  v.  State,  6  Blf.  461,  '43. 

8811.  Criminal  proeedare.  Verdict  by  jni7 
of  six  in  a  criminal  case,  void.  Moan  v.  StaU, 
72-358.  '80. 

8812.  Qualiflcationofjnror.  Waiver.  When 
defendant  accepts  a  juror  without  questioning 
him  as  to  his  qualifications,  he  thereby  waives 
any  objection  that  he  is  not  a  freeholder  nor 
householder.  Giilooley  v.  SlaU,  68-182,  '77 ;  Crem 
V.  SiaU,  32-384,  '69. 

8813.  The  state,  by  similar  actions,  also  is 
deemed  to  have  made  such  waiver.  Jungtm  v. 
SlaU,  46-132,  '74. 

8814*  If apartytoanactionacceptsolajuror 
without  interrogating  him  as  to  his  competencpr 
and  prejudice,  he  waives  such  objection  of  hu 
competency.  Alexander  v.  Dwm,  5-122,  '54 ; 
Ramaine  V.  Slate,  7-63,  '55. 

8815.  When  business  requires  It,  the  court 
may  order  the  impaneling  of  a  special  junr, 
over  objection  of  defendant.  WiaaeU  v.  Slate,  57- 
26,  '77 ;  Emrla  v.  State,  48-422,  '74.  {Bogen  T. 
Slate,  88-543,  '70,  overruled.) 

8816.  Special  Jury  from  the  bystanders  can 
not  be  impaneled,  to  try  a  prisoner,  on  his  state- 
ment that  he  is  ready  for  trial,  over  his  objec- 
tions, before  day  designated  fortrialof  criminal 
business,  to  which  day  regular  panel  was  sum- 
moned to  appear.  It  can  only  be  impaneled 


Digitized  by 


Google 


CRIMINAL  PROCEDURE  XII,  XIII. 


411 


irben  regular  panel  is  eng^ied  or  discharged. 
WUmm  T  State,  42-224,  '73. 

8817.  The  question,  whether  or  not  a  crime 
has  been  committed,  is  within  exclusive  prov- 
ince of  jorv  to  determine.   Jaehnan  v.  Stale,  7 1- 

149,  m 

8818.  Whether  or  not  a  Veapon  is  danger- 

OOB,  is  for  jury.   Daring  v.  &aU,  49-56,  '74. 

^19.  »BparatIoil  of  jury  during  proKreas  of 
criminal  trial,  and  before  cause  is  finally  sub- 
mitted to  them,  IK  ezpressl;  allowed  by  statute; 
and  they  are  not  kept,  during  separation,  in 
charge  of  a  sworn  officer.   Eeant  t.  Stale,  7-271, 

8820.  During  such  trial,  it  is  error  to  per^ 
mit  jury  to  eeparate  without  consent,  and  over 
objection,  of  accused.  Ar^denon  v.  StaU,  28-22, 
'87;  Ouinn  v.  Stale,  14-589,  '60.  Cf.  Greek  v. 
Stale^  24-151 ;  JasreU  v.  StaU,  58-293. 

8921*  The  court,  in  criminal  cases,  must  give 
the  law  to  jajj,  though  latter  are  Jndges  of  law 
as  well  as  facts.  Murphy  v.  StuU,  «-490,  '55; 
Worrm  v.  Staiet  4  Blf.  150,  '36.  (Overruling 
ZWnd  T.         2  Blf.  151.) 

8822*  At  eommoii  law,  jury  were  bound  to 
believe  to  be  taw  a«  court  instructed.  WiUiame-v. 
Stale,  10-503,  '58 ;  McDonald  v.  State,  68-544,  '78. 

8825.  By  constitution  of  '51,  art.  1,  sec.  19, 
jnry  are  exclusive  judges  of  law  and  evidence, 
ana  duty  of  court  in  giving  instructions  ia  merely 
idvisoty.  Daily  v.  State,  10-536, '38;  WiUiamt 
V.  Stale,  vara;  MeDomUd  v.  ^ale,  lupra. 

8824.  But  if  jnry  convict,  then  courtre-judges 
questions  of  law  and  fact.   Daify  t.  SlaU,  supra. 

8885.  Jury  can  not  pass  upon  validity  oi  an 
indictment.  Id. 

8826.  Jury  are  judges  of  constitution,  as  well 
as  any  other  lav  of  land.  Zyndi  v.  State,  9-541, 
'57.  Cf.  Bradley  v.  State,  81-492 ;  Oon  v.  StaU, 
«i480. 

8827.  Jiu7  to  Jndge  of  the  law.  It  is  error 
to  refuse  to  charge  jury  Uiat  they  "are  the  ex- 
dosive  judges  of  the  law  and  facL"  McCarUty  v. 
Stale,  U-^*71;  ITiifunRi  v.  .State,  10-503, '58; 
BvMt  V.  State,  11-640,  '58:  CHgord  v.  StaU, 
W-245,'77. 

8828.  It  is  error  to  charge  juiy,  "  I  am  bound 
by  the  decision  of  the  Supreme  Court,  and  so  are 
yon."   Qifford  v.  SiaU,  60-245,  '77. 

8829.  Though  jury  are  exclusive  judges  of 
law,  where  it  appears  that  jury  might  nave  ren- 
dered a  diflerent  verdict,  an  erroneous  iDstruc- 
tion  is  a  good  ground  for  a  new  trial.  Qem  v. 
^iafc,  42-420, '73. 

8880.  Discharge  of  Janr.  Former  atUndi- 
cttion.  The  discharge  of  jury  in  a  criminal 
Action,  for  reason  of  their  inability  to  agree, 
without  consent  and  in  involuntary  absence  of 
defendant,  will  bar  a  subsequent  action  for  same 
oflense.  ^ev.,)rtfK>a,6(M87,'75.  CLirin^ss 
T.  StaU,  40-132,  '74. 

8831.  It  would  be  no  bar  if  defendant  had 
been  present  in  court,  even  though  he  had  ob- 
jected to  discharge,  unless  he  had  shown  some 
good  ground  why  jury  should  not  be  discharged. 
Slate  V.  AeAwn,  26-366,  '66. 

8832.  Nor  when  he  consents  to  such  dia- 
cha^    MeCorkU  v.  State,  14-39,  '69. 

88SS.  Nor  if  he  failed  to  ezoept  to  discharge, 
low  v.aole,  46-582,  '74. 

88S4.  Diseharge  for  fUlnre  to  a^e.  The 
juty  should  not  be  discharged  for  failing  to  agree 
npon  a  verdict,  until  ample  time  and  every  rea- 
sonable opportunity  has  been  given  them  for 


deliberation,  nor  then  until  court  is  clearly  sat- 
ined that  they  will  not  be  able  to  agree.  SlaU^, 
Walker,  26-346,  '66. 

8835.  Court  has  no  discretionary  power  to 
discharge  jury,  except  as  is  warranted  by  a  ne- 
cessity determined  by  law.  MiUa-  v.  StaU,y^rau 
Nineteen  hoars  is  an  ample  time.  Stai»  t. 
Walker,  eapra.  Also  eighteen  hoors.  Sia§tr 
V.  £!Ca^  27-131.  TwelrellonrsiBoot  iKUsrr. 
StaU,  &-^25,  '66. 

8886.  If  record  of  a  criminal  case  shows  that 
court  had,  on  adjournment  from  one  day  till 
next,  placed  jury  in  charge  of  a  bailiff,  it  will 
be  presumed  that  jurv  was  committed  to  his  care 
in  a  legal  manner,  whatever  that  may  be.  JDuu 
V.  SEote,  7  Blf.  20,  '43. 

8887.  Fact  that  thetrlalcan  notbe  finished 
before  the  end  of  the  terra  is  not  a  sufficient 
cause  for  diiicharge  of  jury,  as  law  oermits  of 
continuance  of  term  to  complete  trial.  WriffiA 
V.  StaU,  5-290,  '54. 

8888.  Before  rerdlet.  If,  in  a  criminal  ac- 
tion, court,  without  consent  of  defendant,  dis- 
chai^  jury  to  whom  cause  has  been  submitted, 
before  verdict,  no  imperious  necessity  rendering 
such  discharge  necessary,  it  works  an  acquittal. 
StaU  V.  Wamlrt,  16-357,  '61. 

8889.  But  such  discharge  with  defendant's 
consent,  does  not  work  acquittal,  and  defendant 
should  be  held  for  another  trial.  Id. 

8840.  The  court  is  not  bound  to  discharge 
jury  because  defendant  consents,  and  should  not 
do  so  on  consent  of  defendant's  attorney  alone. 
Id. 

8841 .  The  court  is  not  bound  to  discharge  the 
jury  because  of  voluntary  absence  of  defendant 
during  trial,  he  having  been  present  at  its  com- 
mencement, but  may  proceed  to  verdict  in  his 
absence,  id. 

8842.  It  la  not  nece^ary  to  discharge  the 
Jnry  for  reason  that  bailiff,  in  disobedience  of 
order  of  court,  took  the  jury  into  public  sqaare 
instead  of  to  a  room,  and  left  them  and  went  to 
saloon  of  defendant  and  procured  from  his  bar- 
keeper beer,  and  gave  same  to  jury,  who  drank 
it.  The  court  is  not  exclusive  judge  of  such  nec- 
essity. But  when  jury  is  therefor  discharged, 
"after  hearing  the  evidence,"  it  is  not  error  to 
order  discharge  of  defendant  in  criminal  actions. 
^aU-v.  Leunig,  42-541,  '73. 

884S.  The  separation  of  jtur  during  trial  or 
the  conversation  of  jurors  with  bystanden,  or 
leaving  court  room  without  permission,  where 
no  other  misconduct  is  shown,  is  not  ground  for 
a  new  trial.  JarreU  v.  Stale,  58-293,  '77 ;  BarUm 
V.  StaU.  2  Blf.  114,  '27. 

8849.  Such  jury  may  be  punished.  Barlow  t. 
State,  supra. 

XIII.  Grand  inrj, 

8845.  Impaneling.    FUlIng  np.  When 

panel  of  grand  jury  is  not  full,  court,  when  first 
assembled,  or  when  reassembled  after  a  discharge, 
may  complete  number  from  bystanders.  (2  R  S. 
'76,  p.  376,  sec.  15,  and  p.  418,  sec.  10.  «.  B.  S. 
'81,  1651,  1386,  1387.)  jSonuin  v.  Slate,  M-454, 
•77. 

8846.  Impaneling  grand  Jnry.  Section  0, 
2  R.  S.  '76,  p.  418,  authorizing  summoning  of 
grand  jury,  is  merely  directory.  Hughee  v.  &aU, 
54-95,  76.    (t>.  R.  8.  '81, 1387,  1649.) 

8S47.  the  reoord  mngt  snow,  that  indict- 
ment was  found  hf  a  grand  jury  of  proper 
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coantj.  If  record  does  not  so  state,  a  motion  to 
qaash  or  in  arrest  of  judgment  should  be  sus- 
tained.   Clark  T.  State,  1-253,  '48. 

8848.  Record  should  show  that  grand  ^ury 
was  impaneled  and  returned  indictment  into 
court,  according  to  law.  Entry  dnring  term 
nunc  pro  tune  may  be  made  of  such  facts.  Sodkin 
T.  ^of^  20-281, '63.   Cf.  56-133. 

8849.  Sommoiis  to  grmi  Jury.  A  grand 
jury,  regularly  selected,  without  any  venire, with- 
out summons,  and  without  notice,  may  be  re- 
turned into  court,  impaneled,  sworn  and  charged; 
and  their  proceedings  would  not  be  irr^ular 
merely  becau«e  they  were  not  summoned,  with 
at  -least  ten  days  notice,  according  to  sec.  9,  2 
R.  a  '76,  p.  418  («.  R.  8.  '81,  1387).  Hvjdut  v. 
State,  54-95,  '76. 

8850.  Objection  to  grand  jaror.  Abate- 
ment. A  plea  in  abatement  in  criminal  actions 
on  account  of  disfiualifications  of  a  grand  juror, 
is  bad,  if  no  reason  be  averred  why  objection  was 
not  made  by  challenge.  Menhin  v.  Slate,  61- 
14,  '75. 

8851.  Challowe  to  ftand  tnry.  A  person 
under  prosecution  lor  an  indictable  offense,  may 
be  required  to  make  his  objection  to  grand  jury 
about  to  inquire  into  the  offense,  or  any  member 
thereof,  by  way  of  challenge,  and  not  permitted 
to  forego  challenge  and  set  up  objection  in  abate- 
ment.  But  where  a  person  is  not  under  prose- 
cution for  an  offense,  he  may  not  anticipate  that 
a  charge  may  be  made  against  him  before  grand 
jury,  and  in  such  case  he  may  plead  in  abate- 
ment anv  such  disqualification.  Hardin  v.  State, 
22-347,  ^64.  CL  Slate  v.  Henuhn,  b  Blf.  75,  '39. 
Qmira,  VaUier  v.  Slate,  4  Blf.  73,  '35 ;  11-473  («. 
R.  8.  '81, 1656). 

8852.  Challenge  to.  Bj  whom.  Any  one 
nnder  a  prosecution  for  a  crime,  may,  before  he 
is  indicted,  challenge  any  of  persons  returned 
on  grand  jury.  Hudaon  v.  .Stale,  1  Blf.  317,  '24 ; 
Ben  T.  Slate,  1  Blf.  390. '25. 

886S.  This  privilege  must  be  claimed  by  ac- 
cused, or  his  attorney.   Host  r,  State,  supra. 

8854.  Fact  "that  the  jury  were  about  to  in- 
vestigate the  conduct  of  a  prisoner  in  the  cus- 
tody of  the  sheritf,  touching  a  certain  murder," 
does  not  show  such  a  prosecution  for  a  crime  as 
to  give  right  to  such  a  challenge.  Hndttm  y.  SteOe, 
•upra. 

8856.  Peremptory  challenge.  Such  chal- 
lenge mnst  be  for  cause,  and  not  peremptorily. 
Jonee  v.  State,  2  Blf.  475,  '31.  (v.  R.  8.  '81,  1656.) 

8856.  Irregularity.  A  plea  in  abatement, 
alleging  any  irregularity  in  selection  of  grand 
jury,  is  bad,  unless  irregularity  amounts  to  cor- 
ruption, and  facts  showing  it  must  be  alleged. 
(2  R.  a  '76,  p.  419,  sec.  12.)  Ward  v.  Slaie,  48- 
289,  '74:  Hardin  v.  StaU,  22-347,  '64;  Long  v. 
J^ate,  46-582,  74;  Saier  v.  State,  56-378,  HI; 
Donaan  v.  State,  56-454,  '77. 

8857.  Also  if  such  plea  pnta  in  issue  qualifi- 
cation of  grand  jurors.  Hardin  v.  State,  mepra. 
(See  irregtuarity  in  impaneling  grand  jury.) 

8858.  Grandjnry.  When  objected  to.  When 
defendant  raises  question  of  legality  of  grand 
jury,  by  his  challenge  to  array,  he  can  not  pre- 
sent it  again,  by  plea  in  abatement  to  indict- 
ment.  Meiert  t.  State,  56-336,  77. 

8859.  Irrefolartty  in  or^isatioB^  Ciiw 
cuit  courts  have  a  wide  discretion  inomnicing, 
dischaT:^ing  and  re-convening  of  grand  juries ; 
and  their  action  will  not  be  revised  in  supreme 
coor^  anlesB  such  discretion  has  been  grossly 


abused.  2  R  a  76,  p.  37^Me.  16;  p.  418,  sec 
10,  and  p.  419,  sec  12.  (v. B. a'81, 1^,  1651.) 
Meiers  V.  State,  56-336,  '77. 

8860t  Presnmption.  Supreme  court  will 
presume,  the  contrary  not  appearing,  that  grand 
jury  was  legally  summonw,  impaneled,  sworn 
and  charged.  HoUoway  v.  State,  53-554,  76; 
Long  V.  StaU,  46-682,  '74  ;  BeU  v.  Slate,  42-335, 
'73;  Bailey  V.  Stale,  72;  Ward  v.  Slaie^ 

48-289,  74  ;  Sater  v.  Slate,  56-378,  77. 

8861.  And  that  they  were  impaneled  Id 
venue  endorsed  on  indictment.  LoveU  v.  Statty 
45-550,  '74. 

8862.  Defendant  in  a  criminal  prosecution 
should  be  allowed  reasonable  time  to  prepaie 
his  defense.  lAndcWx  v.  State,  1^-580,  '52;  Grow 
V.  .State,  S-135,  SO;  Spenee  v.  State,  8  BIL  281, 
'46.  a  7-160. 

XIT.  Sights  ind  Chancter  of  Befendant* 

8866.  Right  of  prisoner  to  be  heard  after 
verdict.  Where,  upon  return  of  verdict,  it  is- 
explained  to  defendant,  and  he  moves  for  a  new 
trial  and  in  arrest,  and  is  fuHy  heard  upon  theae- 
motions,  he  can  not  object,  on  appeal,  that  he- 
was  not  asked  what  he  had  tosay  wny  judgment 
should  not  be  pronounced  against  him.  MeCorkte 
V.  State,  14-39, '69. 

8864.  HI§condnct  In  arirnment.  When  de> 
fendant  shall  fail  to  testify  in  his  own  behalf, 
comments  thereon,  or  references  thereto,  by  coun- 
sel in  their  ai;gument,  will  constitute  a  palpable 
infringement  of  statute' (2  R.  S.  76,  p.  396,  ^90; 
R.  S.  'SI,  1798),  which  can  not  be  cured  by  sub* 
sequent  instructions  of  court,  "that  they  (the 
jury)  should  disr^rd  such  remarks,"  and  a  new 
trial  should  be  granted.  Long  v.  ^ata,  56-18^ 
'77. 

8865.  Defendantf  In  a  criminal  case.  Is 
testifying  in  his  own  behalf,  forfeits  no  rights- 
which  have  attached  to  his  character  as  defend- 
ant; and  in  his  capacity  as  witness  he  testifies 
under  same  general  rules  which  govern  other 
witnesses,  v.  Beat,  68-345,  '79. 

8866.  When  the  defendant  signs  his  name, 
at  the  request  of  prosecuting  attorney,  over  ob- 
jections of  defendant's  attorney,  under  instruc- 
tion of  court  that  defendant  could  do  as  he 
pleases,  no  irregularity  is  committed.  Rawteg  v. 
Bate,  56-433,  77. 

8867.  Chaneter  of  defendant  can  not  be 

considered,  unless  he  first  introduce  evidence  in 
support  of  it    KnigiU  v.  fiiate,  70-375,  '80. 

8868.  Proof  oi  character,  as  a  defense^ 
should  be  limited  to  that  trait  of  character 
which  had  some  relevancy  to  crime  charged,  or 

auestion  in  issue;  and  if  charge  is  larceny,  evi- 
ence  of  character  should  be  limited  to  charac- 
ter of  defendant  for  honesty  and  int^ri^- 
Sate  V.  moam,  68-54,  79. 

8869.  Character.  If  Jury  find  defendant 
guilty,  they  need  not  inquire  or  find  what  man- 
ner of  criminal  he  is ;  whether  he  is  young  or 
old  in  crime  or  years  ;  whether  he  has  been  se- 
duced into  the  crime,  or  whether  he  is  a  seducer 
of  others  into  crime,  ih  weighing  punishment. 
His  general  character  can  not  be  inquired  int<K 
Barker  v.  State,  48-163,  74. 

8870.  Gredlbilltj  of  d^ndant.  'Instrac- 
tions:  that  defendant,  who  had  testified  in  a 
criminal  prosecution,  "  is  subject  to  the  usual 
tests  of  credibility.  *  *  *  (hie  interested  wiU 
not  usuidlj  be  as  honest  and  candid  as  one  not 
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30."  is  error.  Veatek  r.  aattj  M-684,  '77 :  Gnar 
T.  State.  5S-420,  TU. 

8871.  lapMchmeiit  i^  defendut  u  «  wlt- 
SMB*  Defendants  in  a  criminal  action  teetiSed 
in  their  own  behalf.  Held;  evidence  was 
admissible  to  impeach  them  hy  showinff  that 
their  character  for  truth  was  bad.  Mer3um  v. 
JStaU,  61-14,  '75. 

8872.  Good  cbaraeter.  It  is  error  to  in- 
fltnict  **  that  good  character  will  not  benefit  de- 
fendant, when  his  guilt  is  poeitirely  proved." 
KiaUer  v.  State,  54-400,  76. 

8873*  In  a  criminal  case,  court  instructed, 
that  evidence  oQered  as  to  character  of  defend- 
ant for  peace,  should  be  considered  in  determin- 
ing his  guilt  or  inDocence;  hot  if  jury  should  be 
satisfied,  beyond  reasonable  doubt,  of  guilt  of 
'defendant,  even  previous  good  character  would 
not  avail  him  as  a  defense.  Held;  instraction 
correct.   BoUiia  v.  Stale,  62-46,  78. 

8874.  Mlseondact  In  argnment.  Clutraeter 
'Ot  defendant.  It  is  a  misconduct  and  error  for 
■coansel  for  state,  in  a  criminal  action,  to  aigue 
"that  the  failure  of  defendant  to  produce  evi- 
dence  to  sustain  his  reputation  and  character 
might  be  considered  against  liini."  Fteldter  v. 
3Mt,  49-124,  74. 

8876.  Denndaat  as  iritneas.  By  act  of  73, 
a  criminal  defendant  must  be  allowed  to  testify 
ju  other  witnesses,  and  his  counsel  should  be  al- 
lowed to  intemwate  him  as  other  witnesses. 
Oart  T.  StaU,  fiO-Sl4,  75.  Cf.  49-124-30.  (v.  B, 
S.  '81, 1798.) 

8876.  Prlsoiier  not  a  witness.  Effect.  In- 
struction as  follows:  "The  defendant's  failure 
to  testify  must  not  be  referred  to  in  the  argu- 
ment, nor  commented  npon,  referred  to,  or  in 
«nj  manner  considered  by  the  Jury.  "  Heid;  no 
«rror.   Beoeert  v.  Staie,  58-530,  77. 

8877.  Law  presumes  in  favor  of  good  charac- 
ter of  a  witne^  and  of  every  one  accused  of  a 
«rime.   FltUher  v.  State,  49-124,  74. 

8878*  Sec  90,  criminal  practice  act  (2  R 
&  '76,  S96).  Thb  section  of  the  statute  means 
^'  When  a  defendant,  in  a  criminal  cause,  de- 
clines to  testify  in  his  own  behalf,  absolute 
Alienee  on  snbkot  if  enjoined  on  counsel  in  their 
Aisument,  and  upon  jury  daring  their  consulta- 
tion." Limgir.Sate,^182,'7f.  (v.  R  S.  *81, 
1798.) 

8879.  Self-crimlnatiOD.  In  an  action  for  tres- 
pass on  lands  of  another,  a  witness  was  called  to 
"testif  J,  who  said  he  could  not,  without  criminat- 
ios  himself.  Held;  sec.  14,  act  March  4,  '61,  pro- 
▼iaing  that "  any  person  concerned  in  such  tres- 
|»aB  may  be  com|>elled  to  testif;^  against  any 
-other  person  therein  concerned/'  is  unconstitu- 
tional, and  he  could  not  be  compelled  to  testify. 
Stale  r.  Ettoetu,  69-314,  79. 

XT.  Tenue.  Jnrlgdictlon. 

8880.  A  judgment  of  conviction  can  not  be 
anstained,  when  evidence  does  not  show  in  what 
county  or  state  the  alleged  offense  was  commit- 

ed.    Oanl  v.  State,  68-101,  79 ;  Stme  v.  Same,  id. 
37  ;  £taaey  v.  SlaU,  58-514,  77  ;  Midlinix  v.  Stale, 
-48-511,  73;  BaJcer  v.  Stale,  84-104,  70;  Snyder 
J^al^  arl94,  '54.   Cf.  70-247. 

8881.  Where  indictment  was  for  retailing, 
etc,  in  Grant  county,  this  state,  and  proof  was 

at  Grant  county,"  simply.  HeUl;  it  did  not 
snfBcientlj  appear  Uiat  the  sale  took  place  in 
thia  Btotfe   Jaekmm  r.  State,  19-312,  '62. 


8882.  Indiebnent  was  for  retailii^  in  Jeffer- 
son county,  this  state;  proof,  that  defendant  told 
liquors  "  in  North  Madison,  in  said  county." 
luid;  sofficient  (Jaehon  v.  l^ate,  simnif  disap- 
proved.)   WUet  V.  StaU,  88-206,  70. 

8883.  Where,  in  prosecution  for  rape  in  In- 
dianapolis, Marion  county,  Indiana,  evidence 
was  that  it  was  "  in  Indianapolis,  in  this 
county."  Hdd;  sufficient.  \Vhitiuy  v.  Stale, 
85-5(k71. 

8884.  Where  Indictment  charged  homicide 
as  committed  in  Marion  county,  Indiana,  and  it 
was  proved  that  deceased  was  killed  in  Indian- 
apolis. Held;  sufficient  (Jlwk  v.  Stale,  40- 
263,  '72. 

8886.  But  where  prosecution  was  for  selling 
liquor,  etc.,  and  evidence  was  that  sale  was  "at 
NoblesvUle."  Hdd;  insufficient.  Detky.SltUe, 
47-246.  74. 

8886.  And  where,  on  such  trial,  no  venue  is 
proved,  conviction  will  not  be  upheld.  Qantv. 
Sate.  68-37,  79. 

8887.  Where  witness,  after  describing  the 
circumstances  of  crime,  concluded :  "this  took 
place  in  Fountain  county,  Indiana."  Held; 
venue  sufficiently  proved.  Laydon  v.  Stale,  62- 
469,  '76. 

8888.  Advantage  may  be  taken  of  delM 
of  Jurisdiction  over  subject-matter,  where  de- 
fendant is  charged  with  a  felony,  on  motion  to 
quash,  in  anest  or  on  appeal.  Jiuttee  r.  State, 
17-56,  '61. 

8889.  Venue,  in  a  criminal  case,  may  be 
stated  within  jurisdiction  of  court,  and  of  local- 
ity from  whicn  jurors  are  drawn;  except  where 
oSense  is  of  a  local  nature.  Qa-liide  v.  *xate,  88- 
-65,  '69.  -* 

8890.  Tenne.  An  Indictment  charged  de* 


jud 

also  averred  that  Boone  Circuit  Court  is  in 
county  of  Boone  and  state  of  Indiana ;  that  oath 
was  administered  in  Boone  Circuit  Court  in  said 
county  of  Boone.  Held;  venue  sufficiently  cer- 
tain.        T.  ITa/b,  64-407, 76. 

8891.  Tenue.  Erideuce.  Indictment  for 
murder  in  Jefferson  county.  Evidence  showed 
that  prisoner  and  deceased  left  Scott  county  one 
evening  by  railway,  going  toward  JeOerson 
county.  On  next  day  prisoner  and  body  of  de- 
ceased were  found  in  latter  county.  Evidence  of 
venue  was  sufficient  .Beenwrg  r.iSSfate,  68-530, '77. 

8892.  An  indictment  can  not  be  sustained 
without  proof  that  offense  was  committed  in 
county  wnere  venue  is  laid.  Moody  r.  Sate,  7 
Blf.  424,  '46. 

8898.  A  bailee,  obtaining  money  in  an- 
other state,  and  entering  thb  state  with  felo- 
nious intent  of  converting  same  to  his  own  use, 
and  in  this  state  feloniously  converting  same  to 
his  own  use,  commits  larceny  in,  and  is  subject  to 
laws  of,  this  state.  He  will  not  be  released  in  a 
goceeding  of  Aoieos  oorput.  Kiaer  v.  Woods,  60- 

8894.  Obtelnli^  goods  under  Iklse  pre- 
tense. In  forel^  state.  In  this  state  a  person 
can  not  be  punished  criminally  for  obtaining 
goods  in  another  state  on  false  pretense,  though 
false  pretense  was  made  in  thisstate.  Stewartv. 
Jesetip,  51-413,  '75.    Cf.  19-421. 

8896.  Removal  of  stolen  property.  An  in- 
dictment found  in  Delaware  county,  chaiged 
tiiat  "atcounty  of  Madison,  in  state  oilndianaf" 
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the  defendant  "  did  then  and  there  feloniously 
steaL  take  and  drive  away  from  the  said  county 
of  Madison,  and  did  then  and  there  feloniously 
bring  into  and  dispose  of  in  the  county  of  Dela- 
ware, and  state  of  Indiana,"  certain  property. 
Hdd;  sufficient  to  give  jurisdiction  to  court  m 
Delaware  county.  Jona  r.  State,  58-235,  *76. 

8896.  Aceosorj  oat  of  the  nate.  A  person 
who,  out  of  this  state,  becomes  an  accessory  be- 
fore fact,  to  a  felony  committed  within  state, 
can  not  be  punishecl  by  laws  of  Indiana,  unless 
crime  was  committed  by  him,  either  actually  or 
in  conteniplation  of  law,  as  by  agents,  tn  this 
state,  ana  he  might  be  indleted  as  prinelpal. 
Johns  V.  Slate,  19-421,  '62.   Cf.  61-413. 

8897.  Criminal  laws  of  a  state  can  not  affect 
those  out  of  its  territorial  limtts.  Id. 

8898*  But  a  state  may  protect  Its  citizens  by 
determining  what  acts,  within  her  limits,  shall 
be  deemed  criminal  under  her  laws.  Id. 

8899.  Grand  jury  can  not  inquire  into  of- 
fenses committed  out  of  its  Jurlsdictloil,  wUeh 
is  loeal.  Beat  V.  Stale,  16-378,  '60. 

8900.  The  crime  of  larceny,  perpetrated  In 
another  state,  is  not  transplanted  with  goods 
into  this  state  so  as  to  be  punishable  here.  Id. 

8901.  But  only  so  aa  to  return  criminal  to 
proper  vicinage.  Id. 

8902_.  Under  our  practice  of  chanj^ngTenue 
in  criminal  cases,  it  must  appear  on  a  writ  of 
error,  not  only  that  court  before  which  indict- 
ment was  found,  but  also  that  court  which  tried 
cause,  had  jurisdiction  of  offense.  Do^T.  Stale,  7 
Blf.427, '45.  Cf.  16-468. 

890S*  Bnt  one  chanse  will  be  granted  on  ac- 
count of  alleged  bias  of  judge.  Line  v.  Staie,  61- 
172,  '76 ;  L^iM  v.  StaU,  66-360,  79. 

XTI.  Tine.  Statute  of  Limitations. 

See  StattUe  cf  LmUeUions. 

8904.  Eridence  mast  show  time  offense  was 
committed,*  in  Tiolating  liquor  lav.  Joaepkdaffer 
T.  Slaie,  9^-402.  '69. 

8906*  A  jud^ent  and  conTiction  of  a  de- 
fendant in  a  cnminal  prosecution  will  be  re- 
Tersed  if  state  failed  to  prove  time  offense  was 
committed.   Baker  v.  State,  84-104,  '70. 

8906.  Statute  of  limitations.  A  trustee 
forged  a  receipt  taken  by  him  in  his  official  ca- 
pacity for  benefit  of  township,  and  in  his  settle- 
ment with  bis  successor,  for  jiurpose  of  conceal- 
ing said  forgery,  falsely  and  fraudulently  altered 
his  report  and  aunual  settlement  sheet  to  coi^ 
respond  with  said  forged  receipt,  whereby  forg- 
ery was  not  discovered  until,  etc.  HeU;  that 
alteration  of  said  settlement  sheet  was  not  such 
concealment  of  crime  as  would  date  the  running 
of  statute  of  limitations.  SlaU  T.  Five.  68-489, 

8907.  Conviction  for  selling  intoxicating  li- 
quor without  a  license^  when  evidence  does 
not  show  that  prosecution  was  not  barred  b7 
statnteof  limitations,  is  erroneous.  A  new  trial 
should  be  granted.   Bvehur  v.  <S^,  66-207,  '77. 

8908.  Time  of  absence  from  the  state,  or 
of  concealment,  of  defendant  is  not  included  in 
period  of  limitation  find  br  statute.  Dtmer  v. 
&afe,  14-52,  '59. 

8909.  But  euch  concealment  must  be  of  fact 
qfthe  crime,  unconnected  with  fact  that  accused 
was  perpetrator.  Jom$  t.  State,  14-120.  '60. 

SvlOi  And  it  must  consist  of  sometiungmore 


than  mere  silence.  Slaniey  r.  Stanton,  86-44^ 
'71.    Cf.  68-489;  67-113. 

8911.  Ordinarily,  the  state  is  not  held  to  strict 
proof  on  trial  as  to  precise  time  at  which  alleged 
offense  was  committed ;  but  some  specific  tune- 
must  be  allied  in  indictment,  and,  where  time^ 
laid  is  impossible,  or  is  beyond  statute  of  limit- 
ations, or  at  a  time  when  'offense  was  not  pun- 
ishable hj  statute  indictment  is  bad.  OoUma  v. 
Stale,  68-5,  "77 ;  Slate  v.  AotowL  29-212,  '67.  (t-. 
2  R  8.  '76,  p.  384,  sec.  56 ;  K.  &  '81,  1738); 
Stale  V.  WiwUU,  60-300,  78;  Oark  t.  Siaie.  84- 
436, 70.  Cf  .  8-336. 

XTIL  Jeopardy.  Former  A^adletttoK. 

See  Former  Beeovay. 

8912*  Defendant,  who  has  obtained  reversal 
of  judgment  convicting  him  of  murder  upon  a. 
proper  indictment,  may  be  tried  upon  subse- 
quent indictment  returned  after  entry  of  node 
proaeqvti  as  to  first  Thb  is  not  putting  him 
twice  in  jeopardy  for  same  offense.  PaUmon.  r. 
Slate,  70-341,  '80. 

8913.  By  the  swearing  of  jury  to  try  case^ 
though  some  of  jurors  were  incora[>eten^  if  ob- 
jections had  not  been  made  and  waived  thou^ 
subsequently  discovered,  defendant  is  put  in 
jeopanlpr,  and  is  entitled  to  have  a  verdtcL  If 
court  discharge  them,  without  his  consent,  such 
dischaive  is  equivalent  to  an  aoquittaL  Other- 
wise, if  he  consent.  Presence  in  court  without 
objection  is  a  consent  Kmgen  v.  State,  46-132, 
'74. 

8914.  A  criminal  case  was  taken  under  ad- 
visement by  judge,  after  hearing  evidence,  on 
the  16th  of  December,  '68,  and  so  continued  un- 
til April  28  following,  when  judge  died.  Hdd; 
defendant  was  not  '^ut  in  feo^udy,"  and  was 
not  entitled  to  8  discharae.  jBeaeAerv.^to^SS- 
480,  '70. 

8916.  Discharge  of  a  jury  without  consent  of 
accused,  after  ample  time  spent  in  deliberation^ 
because  of  their  inability  to  agree,  will  not  oper- 
ate as  an  acquittal.  Shaffer  V.  Sitae,  i7-131t^e6i 
Slate  V.  WaScer,  26-^  '66. 

8916.  A  man  who  has  stood  upon  his  defense- 
on  a  valid  indictment  before  a  l^^l  jniy, which 
had  been  discharged  without  good  cause,  has  in- 
curred first  peril,  and  should  not  incur  second. 
Weimorpjlin  v.  Stale,  7  Blf.  186,  '44:  Jaj  v.  Shte, 
14-139,  "60;  MiUer  v.  State,  8-326,  '66. 

8917.  It  is  equivalent  to  a  verdict  of  acquit- 
tal.   Wnghl  V.  State,  5-290.  '64.   Cf.  18-216. 

8918.  When  a  valid  indictznent  has  been  re- 
turned, and  defendant  has  been  arraigned,  and 
has  pleaded,  and  jury  impaneled,  sworn  and 
charged,  ieopardv  contemplated  bf  constitution 
has  attached,  and  defendant  is  entitled  to  a  ver- 
dict   Moroak  V.  State,  18-215,  '59. 

8919.  Verdict  is  conclusive,  though  errors, 
were  committed  1^  court  SlaU  r.  Jmne,  4  Bit. 
345  '37. 

^9&i,  If  verdict  be  a  nullity,  he  is  entitled  to- 
a  dischane,  as  it  is  equivalent  to  an  aequittaL 
V.  'Stole,  7-S24,'66. 

8921.  Defendant  may  waive  this  constitu- 
tional right  by  various  acts,  or  unforseen  occnr- 
rencea  may  intervene  and  withdraw  bm^t  of 
this  privilege.    Morgan  v.  StatCjeupra. 

8922.  Former  eonvietton.  Baa  Indictment. 
A  was  convicted  of  an  assault  and  battery  be- 
fore a  justice.  Before  the  J.  P,  an  insufficient 
affidavit  for  ofibnse  was  filed ;  a  warrant  for  de- 
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lendant  was  issued;  defendant  appeared  and 

S leaded  guUtjr ;  witnesses  were  examined  for 
efendant ;  trial,  coDTiction  and  judgment  were 
had ;  QO  subpcena  was  issued  for  party  injured^ 
nor  was  such  party  present,  nor  was  state  repre- 
sented by  attorney.  Held;  conviction  was  a  oar 
to  another  action  for  same  oSeose.  State  t. 
Otorge,  6S-434,  76. 

8923*  A  coDTiction  on  a  defective  indictment 
or  affidavit  is  a  bar  to  any  subsequent  prosecu- 
tion for  same  offense.    Friix  v.  StaU,  40-18,  '72. 

8924.  Former  acqalttal  and  new  trial.  A 
defendant  who  has  b^n  tried  on  an  indictment 
for  murder  and  convicted  of  manslaughter,  and 
has  obtained  a  new  trial,  may,  upon  new  trial, 
be  convicted  of  murder,  for  he  thereby  consents 
to  be  placed  "  in  the  same  poaition  as  if  no  trial 
had  been  had."    Veakhv.  State,  M-m.^. 

8925.  Disehargv  *iwtue  is  no  bar  to  a 
subseqaent  prosecution  for  fdonj.  iStatev.  Ail- 
tabottghy  66-223,  79. 

8929*  Indictment  for  larceny.  Plea:  not 
guilty.  Court  was  asked  to  instruct  that  verdict 
should  be  found  in  his  favor,  should  jury  find 
that  offense  provided  amounted  to  bumary. 
Instruction  refused.  Jury,  not  being  able  to 
agree,  separated  without  leave  of  court,  upon 
wnich  prisoner  moved  for  discharge.  Motion 
overruled,  and  court  discharged  jury  a^inst 
prisoner's  consent,  and  awarded  venire  fimas  de 
novo,  returnable  vMtatUer.  Prisoner  was  then 
tried  and  convicted.  Held;  no  error  in  proceed- 
ina.    Wyaa  v.  State,  1  BIf.  257,  '23. 

8927.  Twlee  liable.  Two  Jurisdictions. 
A  party  may  be  punished  twice  for  same  act 
ooder  different  jurisdictions,  as  for  an  act  in 
violation  of  a  charter  of  a  city  and  a  penal  law 
of  state.   AtiArox  v.  State,  6-351,  '55. 

892S.  Also  under  a  law  of  state  and  U.  a 
SbOe  T.  Moon,  6-436,  '55.  CL  WaUo  T.  WaUmse, 
12-569-582,  '59. 

8929.  Indictment  for  assault  and  battery. 
Plea:  that  before  commencement  of  prosecution, 
defendant  had  been  arrested  on  warrant  of  a 
justice  of  connty  for  charge  set  forth  in  indict- 
ment, and  that,  after  a  fuU  examination  of  case, 
justice  bad  acquitted  him  of  offense.  Held;  on 
demnrrer,  plea  a  good  bar.  Slate  r.  JfcGbry,  2 
Bit  V26. 

8980.  But  where  such  conviction  has  been 
£raadulent]y  procared,  it  is  no  bar  to  Bubse<raent 
indictment  for  same  offense.  Walldtu  v.  State, 
68-427,  79. 

8981.  Acquittal  or  eonTietlon  of  asaanlt 
mmA  battery  is  no  bar  to  subsequent  proeecn- 
ticm  lor  assault  and  battery  with  intent  to  mur* 
der.   Slate  v.  Hattabougk,  6^-223,  79. 

89$2.  AMoittal,  on  ebai^e  of  mnrder  of 
ubora  cblld  by  use  of  means  intended  to  pro- 
duce miscarriaffe,  is  no  bar  to  indictment  for 
attempt  to  produoe  such  miscarriage.  Stale  v. 
.fitder,  65-282,  79. 

898S.  CoBTictlon,  oa  eoBfesslon  before  a 
Jwtleef  of  violation  of  Sunday  law,  is  a  bar  of 
a  anIiBeqnent  indiotinoit  for  same  offense.  WU- 
tititm  V.  State,  59-416,  77. 

89S4.  A  preseeomn  for  anj  part  of  a  sin- 
gle erlme  bars  any  further  prosecution  based 
upon  whole  or  a  part  of  same  crime.  Jaehon  v. 
State,  14-327.  '60.  Cf.  Wekey  v.  &ate,  28-21 ; 
BeUv.  .Saie,  42-335;  CUmv.  State,  id  420;  StaU 
T.  Elder,  B&-282. 

8985.  The  counterfeit  bill  ehaiged  in  indict- 
ment was  passed  oa  Smda^f  and  lienc^  it  is  in- 


sisted, that  defendant  should  have  been  prose- 
cuted for  violation  of  Sabbath,  and  not  for  pass- 
ine  counterfeit  money.  Held  ;  proper  to  indict 
deiendant  for  higher  crime,  and  if  he  should  be- 
prosecuted  for  violating  the  Sabbath,  question 
of  a  second  punishment  for  that  offense  could 
be  raised.  It  is  not  clear  but  that  he  miglit  be- 
separately  prosecuted  for  each  of  offenses.  At 
ij\  events,  tie  could  for  either,  in  first  instance. 
Harman  v.  StaU,  11-311,  '58. 

8986.  General  issue.  Former  conrictlon* 
Former  conviction  or  acquittal  is  admissible  un- 
der general  issue.    Brinkman  v.  Stale,  b7-7Q,  '77.. 

8937.  Two  indictments  against  defendant,, 
each  cb8t:ging  an  unlawful  sale  of  liquors  oni 
same  day  to  same  person.  On  trial  of  first,  defend- 
ant was  convicted.  On  trial  of  seconiid,  same' 
evidence  was  introduced  as  on  first,  to-wit,  two> 
unlawful  sales  by  defendant  to  same  person.- 
State  had  not  elected  on  which  sale  trial  of  first 
indictment  rested.  Defendant  proved  such  for- 
mer conviction.  Held;  defendant  had  once- 
been  in  jeopardy,  and  such  conviction  was  a  bar- 
to  second  trial.    Bnnkman  v.  Suite,  67-76,  '77. 

8988.  Two  counts.  Acqnlttal  as  to  one» 
The  first  count  charged  killing  to  have  been 
done  "  purposely  and  with  premeditated  malice.'*' 
The  second  count  chained  killing  to  have  been 
done  "  purposely  and  with  premeditated  malice' 
in  the  perpetration  of  burglary."  Defendant 
was  acquitted  on  first  and  convicted  on^second. 
Hdd;  acquittal  can  not  apply  to  whole  indict- 
ment   Bisaot  V.  State,  58-408, '76. 

8989.  Parol  evidence,  to  prove  a  former  con- 
viction, is  incompetent  Fatieyy.  Saie,67-331,77. 

8940.  Joint  offense.  Ao^uittal  of  one  of  two- 
defendants  cha^ied  with  a  joint  offeiuf^  operatea- 
not  as  an  acquittal  of  other.  FUaenrider  v.  State^ 
80-238,  '68. 

8941.  "SpUttfBff  crimes."  Where  several 
persons  are  killed  by  same  act,  defendant,  after  he 
has  been  convicted  or  acquitted  for  killing  one, 
can  not  be  indicted  for  killing  others.  Action  is. 
but  one  crime.    Clemv.  State,  42-420,  73. 

8942.  No  Jeopardy  as  to  conatsttollled.  Af- 
ter an  election  is  made  upon  defendant's  motion, 
a  noL  prat,  may  be  entered  to  such  counts  as  are 
withdrawn,  and  new  indictments  may  be  found 
and  new  trials  had  thereunder,  as  defendant,  by 
his  motion,  prevented  his  beins  put  in  jeopudjr 
under  such  counts,  and  waived  his  right  to  any 
such  defense.   Joy  v.  State,  14-139,  '60. 

8943.  There  Is  nojeopardy  unless  there  was. 
peril  impending  over  prisoner,  '*  from  verdict 
that  might  be  ratumea  by  jury  upon  matter  in 
reference  to  which  they  might  lawfully  return 
such  verdict,"  and  some  autlu»rities  say  until 
there  is  a  return  of  verdict  Id. 

8944*  Where  a  person  is  put  upon  trial  for 
an  offense  upon  a  good  indictment  and  acquitted, 
he  can  not  be  triM  again  for  same  offense.  Id. 

8945*  Erldenee.  For  purpose  of  establish- 
ing such  former  trial,  it  is  proper,  in  addition  to 
tbe  record,  for  the  jurors  who  toied  cause  to  tes- 
tify to  facts  proven  before  them.  Dmn  t.  State, 
70-47, '80. 

8946.  The  mayor  of  a  city,  under  act  of  '67. 
when  acting  as  such,  is  not  a  state  officer ;  and 
as  mayor  and  city  judge,  he  acts  in  two  capaci- 
ties. Thus,  same  act  may,  on  same  day,  be  pun- 
ished by  him  once  as  ma^or  and  once  as  judge, 
and  one  of  these  prosecutions  will  be  no  bar  to 
other.  Perkin^  J.  WoMo  v.  Wallaee,  12-569, 
'59.   CL  6-351;  oreixnUng  2-75;  8  Bll  341. 
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8947.  Though  he  would  act  in  two  capacities 
•or  offices,  but  one  of  them  would  be  an  office 
nnder  state.  Perkins,  J.  Waldov.  WaUaee,nq)ra. 

8948.  Aeqntttal  hj  silence.  luformatioD 
for  malicioualy  Icilting  horses.  Jury  found  de- 
fendant guilty  aa  to  one  animal,  but  said  noth- 
ing as  to  other.  Held  /  tantamount  to  a  rerdict 
of  acquittal  as  to  latter.  Mompartk  t.  Statai  14- 
-690,  m 

8949.  Jeopnrdj.  On  last  day  of  term,  jury 
reported  that  they  could  not  agree,  and  court 
■discharged  them.  Held;  equivalent  to  acquit- 
tal.   Seese  v.  State,  8-416,  '56. 

8960.  Acqnlttnl  by  Implication.  Norerdict. 

'Trial  on  an  indictment  containing  several  counts. 

A  verdict  of  guilty  as  to  one  and  silence  as  to 

-others  is  equivalent  to  a  verdict  of  not  guilty  as 
to  such  counts.  Soch  proceedings  would  be  a 
bar  to  other  actions  for  same  ofiense.  Weamrp- 

Jtn  V.  &aie,  7  Blf.  186,  '44;  .fiiUmm  t.  State,  56- 
101,  77. 

8951.  Former  acqnlttal.  Waiver  of  con- 
^tntlonal  right.  A  defendant  who  has  been 

tried  on  an  indictmentfor  murder,  and  convicted 
-of  manslaughter,  and  has  obtained  a  new  trial, 

may,  upon  new  trial,  be  convicted  of  murder ; 

for  he  thereh^  consents  to  be  placed  "in  the  same 

position  as  if  no  trial  had  been  had."  VeatA  v. 
.SbUe,Whm,  '78. 

XTIU.  Sdf-DeflBiise. 

8952.  Defense.  B«treat.  Itiserrorto instruct 
lanr  thafc  "  before  a  man  can  take  life  in  self- 
^fense,  he  must  have  been  closely  preased  by 
Iiifl  assailant,  and  must  have  retreated  as  far  as 

he  safely  or  conveniently  could,  in  good  faith, 
■with  the  honest  intent  to  avoid  the  violence  of 
ithe  assault.*'    Banyan  v.  SlaU,  57-80,  '77. 

8958.  When  a  person,  being  without  fault, 
-and  in  a  place  where  he  has  a  nght  to  be,  is  vio- 
.lently  assaulted,  he  >na^,  without  retreating,  re- 
pel force  by  force,  and  if,  in  reasonable  exercise 
of  his  right  of8el^defen6e,  his  assailant  is  killed, 
he  is  justifiable.  Id. 

89o4.  Retreat.  Betreat  may  be  impossible 
<or  perilous,  and  it  is  not,  therefore,  always  a 
•condition  which  must  precede  the  rinit  of  self- 
defense.  Creek  V.  Slate,  WaUT.Slaie, 
51-463-9  '76. 

8955.  Defense  of  relatires.  A  person  in 
defense  of  his  person,  property,  or  those  related, 
to-wit:  His  family,  master, orservant,  orguar- 
■dlan,  or  ward,  may  take  life  If  necessary.  Way- 
trwAt  V.  Sate,  5«-122, 77. 

8956.  Bi^ht  of  seU-delense  depends  on  a  nec- 
essity that  18  clearly  apparent,  and  is  such  as 
would  convince  a  reasonable  man  that  it  actu- 
ally existed,  and  that  he  believed  did  exist.  As 
when  one  angrily  approaches  another  with  a  gun 
presented  and  cocked,  in  a  menacing  attitude, 
threatming  to  take  his  life,  latter  wiU  be  justi- 
fied in  instantly  taking  life  of  former,  although 
it  subsequently  was  snown  that  gun  was  un- 
loaded, and  there  was  no  actual  danger.  Wali 
T.  StaU,  51-453-470,  '76.  Cf.  Creek  v.  State,  24- 
151.  '65. 

8957.  If  a  man,  on  returning  to  his  own  house, 
find  himself  barred  out  and  excluded  therefrom 
by  anotben  and  then  repeatedly  demands,  and 
is  denied  admission,  he  has  a  legal  right  to  break 
in  door,  and  if  he  eneonnters  resistance  on  thus 
entering,  and  be  first  stricken  by  unlawful  occu- 
pant with  a  deadly  weapon,  and  thm  meeting 


force  with  force  he  take  life  of  such  occupant^ 
such  killing  would  seem  to  be  excusable  homi- 
cide, committed  in  self-defense.  DeForett  V.  Slate, 
21-23,  '63. 

8958.  It  is  not  necessary,  to  authorise  one  to 
exercise  the  right  of  self-defense,  that  assailant 
should  in/aet  contemplate  injun'  to  him  or  any 
member  of  his  family.  Weat  r.  Sate,  Si-llStll. 

8959.  If  he  believes,  and  has  reason  to  be- 
lieve, from  actions  of  assailant,  that  he  is  in 
danger  of  receiving  great  bodily  hann  from  lat- 
ter he  may  defend  himself  to  a  reasonable  ex- 
tent.   Agee  v.  Sate,  64-340,  *78. 

8960.  Being  without  fault  and  in  a  place 
where  he  has  a  right  to  be  if  violently  assaulted, 
one  ma^,  without  retreating,  repel  force  by  force; 
and  if,  in  reasonable  exercise  oi  his  tight  of  seU- 
defense,  his  assailant  is  killed,  he  is  justifiable. 
Miller  V.  Slate,  74-1,  '81. 

8961.  Erideuce.  In  Jastliyiiiff  a  homicide 
in  defense  of  the  person,  property,  etc.,  it  is 
competent  to  give  in  evidence  any  facts  tendii^ 
to  show  intention  with  which  attack  was  made, 
and  that  defendant  had  reasonable  grounds  to 
believe  that  it  was  necessary  to  resist  it  as  he 
did,  and  he  may  show  relations  previously  ex- 
isting between  himself  and  deceased  for  an  iiH 
definite  period.  DePbred  v.  State,  21-23, '63; 
Dukes  V.  Slate,  11-567,  '58. 

8962.  Also,  an;r  ^ts  tendiiu;  to  show  chai^ 
actar  of  attack  which  he  resisted.  Diubsi  w.  SUe, 
wpro.   Cf.  87-67. 

8968.  Betreat  of  bOnred  party.  Instrwh 
tions.  When  evidence  shows  that  injured  party, 
oruinal  assailant,  was  unarmed,  and  fled  trma 
defendant,  who  was  armed  and  aided  by  his 
brother,  and  that  defendant  followed  and  shot 
injured  party  while  fleeing,  it  is  unnecessair  for 
court  in  ita  instrucUons  to  charge  jnipr  ''that 
leaving  the  scene  of  action  mnst  be  in  good 
faith."  Id. 

8964.  The  theory  of  self-defense  is,  that  party 
assailed  has  right  to  repel  force  by  force,  and  he 
need  not  believe  that  his  safety  requires  him  to 
kill  his  adversary  in  order  to  give  nim  right  to 
make  use  of  force  for  that  purpose,  inefov. 
Slate,  51-407,  75. 

8965.  If  hereasonablyapprehoidsgTeatbodi- 
ly  harm,  he  will  be  justified.  Kingm  T.  Stale. 
45-518,  '74. 

8966.  It  is  error  to  instruct  that  they  "should 
find  in  behalf  of  defendant,  should  they  find 
*  *  *  that  the  killing  was  done  at  a  time  when 
the  defendant  believed,  and  had  reasonable 
around  to  believe  that  by  homicide  alone  coold 
her  own  safety  be  secuzed."  fitob  r.  SkiU,  tupn. 

XEL.  Inteatlou.  Fean. 

8967.  Fear.  Character  of  person  killed. 

Where  question  arises  whether  accused,  in  com- 
mission of  a  homicide,  acted  nnon  grounds  Uiat 
justified  him  in  deed,  it  woula  seem  that  char- 
acter of  deceased  might  be  a  circumstance  to  be 
considered,  es^ially  where  accused  knew  his 
character  at  time  he  committed  act  Duket  v. 
11-667  '58. 

8968.  Defendant  charged  with  fornication. 
His  intentions  are  no  defease.  He  intended  to 
perform  the  acta  he  did  perform.  He  is  charge- 
able with  notice  of  iMal  consequenoes.  BooaT- 
Sate.  56-263,  '77. 

8969.  WlllftiUy.  Intest.  HaUce  is  an  indis- 
pensable ingredient  in  killing  to  constitute  mur- 
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'-der  either  in  fint  or  aecond  degree.  Crime  cao 
not  be  committed  unless  both  jmrpote  and  maiiee 
conenr  with  act.  Word  wU^fv^  ib  not  equivalent 

-<d  word  maHdovtlj/.  Id. 

8970.  A  willful  killing  is  not  neoenariW  a 
malicious  killing.  WaU  v.  StaU,  61-468,  466, 
76.   a.  JftupAy  T.  Suae,  81-^11,  m 

8971.  Malice.  Following  is  error:  "If  the 
billing  is  Toluntarilj  or  purposely  done,  it  mast 
be  under  such  circumstances  as  to  preclude  the 
inference  of  malice,  to  nf»ative  any  presump- 
tion of  malice."  WaU  r.  JSaie,  61-453, 466,  76; 
WUer  T.  StaU,  t7-432,  71 ;  Kingen  y.  StaU,  46- 
•618. 74.  Cf.  JAirpI^  t.  StaU,  81-511,  '69. 

8975.  Intent  to  injure  does  not  necessarily 
imply  malice.   Field     SlaU,  60-16,  76. 

8979.  Malice.  It  is  not  right  to  instruct, 
without  qualification,  that  if  defendant  made 
»n  unlawful  attack,  or  got  into  a  fight  with  de- 
ceased, upon  a  sudden  heat,  and  slew  him  in 
(he  controversy,  "he  would  be  guilty  of  man- 
slaughter." £«fendant  should  have  benefit  of 
a  retreat,  flight,  or  withdrawal,  which,  taken, 
may  deprive  act  of  its  criminality.  aiUntr  v. 
J3uat.\i^,'6%  Cf.IF(i£v.fiSCate,  61-463, 468,76. 

8974.  An  act  to  be  malicious,  must  be  either 
wicked  or  wrongful.  fWd  v.  StaU,  60-15, 75. 

8976.  Qnestioiioffbet.  The^uestionwhether 
■character  of  an  act  implies  malice  or  not,  is  one 
for  jury.    f«W  v.  ^iote,  6<>-15,  76. 

8976.  Malice.  A  was  indicted  for  killing  of 
B.  Following  instruction  was  correct :  "  U  A 
-iras  not  acquainted  with  B,  and  had  no  grudge, 
and  had  no  motive  to  kill  him,  and  if  A  was 

-.excited  and  inflamed  from  any  cause,  and 
-while  in  that  condition  be  received,  or  thought 
he  received,  a  blow  from  B,  such  circumstances 
'vrould  tend  to  show  that  blow  given  to  fi  was 
^ven  in  heat  and  passion,  and  without  any  in- 
tent to  kill.  V.  jbite,  60-16, 76. 

8977.  Every  person  is  presumed  to  intend  the 
natural  and  reasonable  consequences  of  bis  acts, 
a.nd  when  he  violates  a  law,  presumption  arises 
that  it  was  willfully  done.  Id, 

8978>  Ignorance  or  mistake,  in  point  of  fact, 
vhere  a  person  has  been  misled  wltnout  fault  on 
his  and  believes,  with  reasonable  grounds 
for  nis  belief,  a  certain  state  of  facts  to  exist, 
will  excuse  acts  honestly  done  while  so  misled. 
Jfixmioia  V.        48-21, 74.  a.  40-459. 

8979.  Use  of  deadly  weapons.  The  intent 
to  murder  is  not  conclusively  inferred  from  de- 
liberate use  of  a  deadly  weapon.  CKm  v.  StaU, 
81-480,  '69 ;  BraSiy  v.  StaU,  Id.  492. 

8980.  If  act  is  perpetrated  with  a  deadly 
weapon,  so  used  as  likely  to  produce  death,  pur- 
pose to  kill  may  be  inured  from  act  miujAu 
T.  StaU.  81-611,  '69. 

8981.  Intent.  Insanity.  If  defendant  be 
moved  to  act  by  an  insane  impulse  controlling 
his  will  and  judgment,  then  he  was  not  guilty. 
If  defendant  was  a  monomaniac  on  any  subject, 
it  was  wholly  immaterial  upon  what  subject,  so 
that  insane  impulse  led  to  commission  of  the  act. 
SUBCM  V.  StaU,  81-485,  '69. 

8982.  It  is  error  to  instruct  "  that  if  the  de- 
fendant knew  the  difference  between  right  and 
wrong  in  respect  to  the  act  in  question ;  if  he 
was  conscious  that  such  act  was  one  which  he 
onght  not  to  do ;  and  if  that  act  was  at  the  same 
time  contrary  to  the  lav  of  the  state^  then  he  is 
xesponsible.'  Id. 


8988.  InEumltr.  So  far  as  a  person  acts 
under  influence  oi  mental  disease,  he  is  not  ac- 
countable.   Sleveat  v.  State,  81-485,  '69. 

8984.  Defendant  is  not  required  to  prove  his 
insanity  to  avail  himself  of  that  defense,  but 
merely  to  create  a  reasonable  doubt,  whereupon 
omts  falls  on  state.   BrwU^Y.  StaU,  81-492,  m 

8986.  Error  to  instruct,  that  if  evidence  sat- 
isfy jury  of  guilt  of  defendant,  with  such  ceiv 
tainty  that  a  prudent  man  would  feel  safe  in 
acting  upon  such  conviction  in  his  own  import* 
ant  aflairs,  then  there  would  be  no  reasonable 
doubt  of  defendant's  guilt.  It  is  too  narrow.  Id. 

8980.  Insanity.  It  is  error  in  an  instruction 
to  confine  insanity  to  cognitive,  or  comprehend- 
ing power  of  mind.  It  may  also  affect  will  and 
feelings.    Bradia/  v.  StaU,  81-492,  '69. 

8987.  Tolontarj  drunkenness  is  no  excuse 
for  commission  of  a  crime.  Continued  drunken, 
ness,  producing  insanity,  mav  be  proved.  Id. 

8088.  Crlne.  Provoeatfon.  Words  only— 
however  abusive  and  insulting — can  not  consti- 
tute asufficient  provocation  to  rebut  preeumption 
of  malice  arising  from  an  act,  and  reduce  onense 
murder  to  manslaughter.  Murphy  v.  Slate,  81- 
611,  '69. 

8989.  Fear.  Self-Defenae.  The  law  re- 
quires of  sane  men  exercise  of  mastery  over  their 
fears  as  well  as  their  passions.  Greek  v.  State, 
24-161,  '65. 

8990.  Defense.  Fear.  The  defendant  intn>- 
duced,  upon  trial  for  murder,  as  a  witness,  A  D, 
who  testified  that  there  existed  in  the  village  of 
C,  place  where  homicide  was  committed,  a  s^ 
cret  society  called  "Good  Templars";  that  de- 
ceased, W,  was  a  member  of  that  society ;  and 
then  proposed  to  prove  that,  in  a  meeting  tnere< 
of,  a  short  time  before  attack  upon  D's  bouse, 
in  which  W  was  shot,  tatter  had  made  threats 
against  D,  and  had  said  that  S  X>  should  stop 
selling  liquor  or  lose  his  life,  or  he  (W)  would 
lose  his.  Held;  court  should  have  allowed  proof. 
Z)u*«  v.  ^ISa/*,  11-667,  '58. 

8991.  Intoxication.  Intent.  It  is  not  error 
to  instruct  jury  as  follows :  "  Drunkenness,  or 
intoxication,  does  not  excuse  or  mitigate  crime. 
The  mind  may  be  stimulated  by  liquor,  and  the 
person  made  bolder  and  more  reckless  of  conse- 
quences by  intoxication,  yet  this  would  not  ex- 
cuse him.  *  *  *  If  the  mind  of  the  d^endant 
at  the  time  of  the  kilting  (if  Uie  proof  shows  a 
killing  to  have  occurred^  was  80  diseased  and  dis- 
ordered by  the  use  of  liquor  or  otherwise,  that 
there  was  an  absence,  or  want  of  intent  to  com- 
mit a  crime  in  the  act  of  killing,  then  the  law 
would  excuse.  Intent  is  the  gist  of  crime."  Oil- 
Meti  V.  StaU,  68-182, 77. 

8992.  Presumption.  Obstractinc  railroad. 
It  is  error  to  instruct  jury  that  "  if  the  proof 
shows  conclusively  that  the  defendant  placed 
the  timber  upon  the  track  in  such  a  manner  as 
to  obstruct  the  passage  of  cars  •  •  •  the  pre- 
sumption is  that  the  act  was  willfully  and  ma- 
liciously done."   AUieon  v.  Sate,  42-364,  '73. 

8998*  Mere  intentions,  unexecuted,  do  not 
constitute  a  crime,  and  in  this  view  they  are  not 
subjects  of  1^1  or  equitable  judicial  investi- 
gation.  IhrmUe  v.  Sloan,  87-469,  71. 

8994.  Intent.  When  a  party  in  good  faithbe- 
lieves  he  has  right  of  passage  through  a  certain 
lane,  and,  acting  on  such  belief,  enters  on  land 
and  tears  down  a  fence  constructed  to  prevent 
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his  passage,  he  can  not  be  convicted  of  a  mall- 
cious  trespass.    FtUmer  v.  State,  45-388,  '73. 

8995>  Nor  for  cutting  timber  on  land  held 
br  him  under  a  contract  of  doubtful  vaiidity. 
Mowe  V.  State,  10-492,  '68. 

8996.  Nor  when  he,  under  color  of  a  paper 
title,  in  good  faith,  enters  on  land,  to  which  sub- 
■eqaentlr  it  is  proven  he  has  no  rekl  title.  Wind- 
aor  V.  8taU.  18-375,  '69. 

8997.  IntenU  Jnatlflcatlon.  The  defend- 
ant, hi  a  prosecution  for  A  and  B,  mav  intro- 
duce evidence  of  his  being  a  memlwr  oi  a  pro- 
tective and  detective  association,  with  powers 
of  arrest ;  that  a  felon;  had  been  committed  in 
the  neighborhood ;  that  the  prosecuting  witness 
was  suspected  of  having  been  concerned  in  its 
commission ;  that  the  alleged  A  and  B  consisted 
of  the  aiiest  of  said  prosecuting  witness,  by  de- 
fendant, under  such  belief  and  power  etc.,  to 
show  the  animus  of  the  defendant  and  give 
character  to  the  A  and  B^  if  not  in  justification. 
Kmheval  v.  State,  46-120,  '74.  Cf.  6  Blf.  406. 

8988.  Intent.  Knowingly  and  wlllftilly. 
An  indictment  charged  that  defendant  mmi- 
eunu^  ottdpwrpoeety  shot,  etc,  with  intent  to  kill 
and  murder,  etc.  It  was  error  to  charge  ju 
that  shootiiw  "  must  have  been  done 
and  tMlieumu^ ;  that  is,  hiowMg^  and 
f^"  to  SDstain  charge.   Limg  t.  8taUt  4' 

8999.  Also  to  instruct "  if  there  be  evidence 
of  express  malice,  that  is,  a  positive  intention  to 
kill,  existing  in  the  mind  of  the  slater,  at  the 
time  of  inflicting  the  wound,  the  killing  is  mur- 
der," etc.  Intention  to  kill  may  ^dst  without 
malice:  as  in  self-defense.  Dennuon  v.  State, 
lit-510,  '59. 

9000*  Intoxication  is  never  an  excuse  for 
crime.  Even  where  intent  is  a  necessary  in- 
gredient in  crime  charged,  so  long  as  ofiender 
18  capable  of  conceiving  a  design,  he  will  be 
presumed  to  have  intended  natural  conse- 
quences of  his  own  act.  No  degree  of  intoxica- 
tion, short  of  that  which  shows  that  he  was  at 
time  utterly  incapable  of  acting  from  motive, 
will  shield  the  criminal.  If  reason  beperverted 
or  destroyed  by  fixed  disease,  though  brought 
on  by  his  own  vices,  he  is  not  accountable. 
Qack  V.  State,  40-263,  72. 

9001.  In  a  prosecution  for  larceny^  when 
evidence  showed  that  defendant  was  addicted  to 
the  use  opium ;  that  he  had  at  time  of  supposed 
larceny  been  deprived  of  his  accustomed  supply, 
it  was  error  to  refuse  evidence  of  what  enecC 
snch  deprivation  wonld  have  upon  his  mental 
condition,  as  it  would  tend  to  show  whether  or 
not  he  was  at  time  in  a  condition  mentally  such 
as  to  be  able  to  commit  a  larceiv'.  Amvts  t. 
State,  88-643,  '70. 

9002.  Murder  by  poison.  When  a  purpose 
to  kill  is  properly  chained,  and  person  is  killed 
b;r  administering  of  poison,  purpoee  or  malice 
with  which  poison  was  adminirtered  need  not 
be  averred.  Bechtdhamtr  v.  SaU,  64-128, 76. 

9003.  Intent.  Defendant  as  witness.  In 
criminal  actions  defendant  may  testify  as  to  his 
intentions  in  commission  of  act  complained  of. 
Greer  v.  ^ate,  58-420, 76 ;  White  v.  Stale,  58-695, 
76.  Cf.  OUy  CWumUi  v.  Bahn,  86-330,  71. 
{^AmToeman  v.  Alarddand,  28-474,  '64,  over- 
ruled.) 

9004*  The  objection  to  such  testimony  can 
go  to  credibility  only  of  witness,  and  not  to  his 
competency,  id. 


9005.  Evidence  of  belief  of  defendant,  in  an^ 
action  to  collect  toll,  and  penalty  for  refusing  U>- 
pay  toll,  with  intent  to  defraud  company ;  Uiat 
road  was  not  properly  constracted  or  l^ally  or- 
ganized, is  not  admissible  to  rebut  inference  of 
Fraud.    Hunter  v.  BumsviUe  T.  Co.,  56-213,  77.. 

9006.  Except  in  certain  grades  of  homicide,, 
Talnatary  drunkenness  is  no  excuse  for  a 
criminal  act;  in  such  case,  law  may  hold  party, 
by  construGtion,guiItyofcriminalintent.  vIut' 
rm  T,  Slate,  14-420,  '60 ;  Dawaon  v.  SUOe,  10- 
428,  '61 ;  Fither  v.  State,  64-435,  78. 

9007.  But  where  malice  Is  an  ingredient  of 
the  charge,  it  seems  that  simple  intoxication- 
may  be  given  in  evidence  to  rebut  it.  i>ti»o» 
V.  State,  st^v. 

9008.  Though  insanitv  produced  by  contin- 
ued drunkenness  is  a  good  oefmse  in  acrlminal 
action.  Bradley  t.  81-492,  *69 ;  Qtick  v.- 
fiiofe,  40-263, 72. 

9009.  Even  thou^  defendant  was  intoxica* 
ted  when  he  did  the  act  Anfty  t.  Slate,  86-422^ 
'66. 

9010.  A  master  is  not  snlject  to  l>e  pna- 
tshed  by  Indietntent,  for  offenses  of  his  servant,, 
unless  tney  were  committed  by  his  command,  or 
with  his  assent.   Hipp  v.  Slate,  6  Blf.  149, 

9011.  This  rule  applies  where  defendant  is 
indicted  for  nuisance  committed  by  his  servants. 
S&wn  V.  Slate,  8-312,  '56. 

9012.  Also,  for  selling  liquor  to  minor,  where 
sale  is  made  by  defendant's  servant.    Lauer  v. 
iiaie,  24-131, '65;  Anderwn  v.  State,  Z9-55S, '72 
Rrig  V.  Slate,  40-422,  72;  Hanaoa  v.  State,  48- 
560,  73. 

9018.  Or  where  such  sale  is  made  to  one  in  the' 
habit  of  becoming  intoxicated.  OLeary^.Slattf. 
44-91,  73. 

9014.  Ii^arlng  toll^ates.  A  charge  in  a 
criminal  prosecution  for  injuring  a  toll-gate 
need  not  allege  a  "malicious  purpose  or  mis- 
chievous intent "  on  part  of  defendant.  State  T. 
Wallert,  64-226,  78. 

9015.  A  wrongful  intent  may  be  established 
from  admissions  of  accused,  or  from  circum- 
stances proved.  Such  intent,  if  act  was  not  done 
under  a  mistake  of  fact,  may  be  inferred,  al- 
though person  doing  act  believes  that  act  was. 
not  a  violation  of  law.  Intent  is  an  inference- 
of  law.  Marmottt  v.  State,  48-21,  '74.  Cf.  Squire 
V.  State,  46-459,  74;  IMer  t.  State,  49-124,. 
'74. 

9018*  It  may  be  presumed,  though  party  af- 
fected by  unlawful  act  believed  there  was  no- 
wrouKful  intent.  JFUteher  v.  Slate,  49-124,  '74. 

9017.  State  proved  that  defendant  had  said* 
a  short  time  before  he  committed  assault,  that 
he  expected  to  kill  some  one  before  he  left  town. 
Held;  evidence  was  rightly  admitted  to  show 
intention.    Head  v.  State,  2-438,  '50. 

9018.  latent.  When  an  evil  intent  accom- 
panying an  act  is  necessary  to  constitute  such  act 
a  crime,  intent  must  be  allied  in  the  indictment 
and  proved,   i&atex.  Freeman,  6  Bit  248,  ^4S. 

9019.  Animus  of  prosecatlon.  On  tri^  of 
an  indictment  for  murder,  defendant  was  per- 
mitted to  prove  by  son  oi  deceased,  who  had 
been  sworn  for  state,  that  he,  the  witness,  and 
widow  of  deceased,  who  had  also  been  examined 
for  state,  had  employed  counKel  to  assist  prose- 
cuting attornev  in  cause,  but  was  not  permitted 
to  prove  that  fee  to  be  given  for  such  assistance 
was  on  condition  of  a  conviction.  Hdd;  na 
error.   BeaCHckanp  t.  State,  6  Blf.  299,  '42. 
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9030.  Ability  and  Intent.  An  indictment 
for  murder,  to  be  Talid,  must  show,  not  simply 
by  aTerment,  but  by  ailing  facts,  botli  an  at- 
tempt anda  present  ability  of  defendant  to  com- 
mit crime  charged.  Staie  t.  BM»,  68-415,  '77. 
{Rux  T.  Slate,  lS-298,  '61,  changed  by  act  of  '65.) 

9021.  The  present  abili^  to  commit  crime 
most  be  shown  by  evidence.  Stale  r.  SuoUb,  8- 
524,  '56. 

9022.  To  constitute  a  crime,  intent  and  abil- 
ify  must  be  joined.  Id. 

•028.  Question  of  intent  ia  for  jury.  SmtUe 
T.fitiKe,  82-220, '69. 


XX.  Beaseuble  Doabt. 

Set  Momdanghter,  V. 

9024.  Defendant  in  a  criminal  case  should 
be  acquitted  if  jury  hare  a  reasonable  doubt  of 
his  ginlt.   Bvpp  T.  StxOe,  6  Blf.  149,  '39. 

9026*  Following  instruction  is  erroneous: 
"The  reasonable  doubt  is  one  which  is  suf^ested 
by,  or  springs  out  of  the  proof  made,  and  which, 
aner  giving  due  weight  to  all  criminating  cir- 
eunutances  and  proofs,  remains  in  the  mind, 
raggesting  a  reasonable  possibility  of  innocence. 
W^ht  V.  ^aU,  «ft-163,  79. 

9026.  Also  following :  "  It  is  not  a  reasonable 
doubt,  which  may  be  raised  by  coniectu  ring  some- 
thii^  for  which  there  is  no  foundation  nor  sug- 
gestion in  the  evidence."  As  all  reasonable 
ooubtB  that  may  arise  from  lack  or  want  of  evi- 
dence, would  be  excluded,  which  can  not  be  law. 
Denmnore  v.  StUe,  07-306,  '79. 

9023.  Error  to  instruct,  that  If  defendant 
"seeks  to  prove  an  oftfrt,  he  must  do  it  by  evi- 
dence which  outweighs  that  g^ven  for  the  state." 
Defendant  most  be  acquittal  if  the  evidence 
raises  a  reasonable  doubt  as  to  the  alUn.  French 
V.  Stale,  13-670,  '59. 

9028.  In  a  criminal  cause  where  evidence  is 
circumstantial,  it  is  error  to  instruct,  "  If  you 
have  a  reasonable  doubt  whether  the  material 
facts  have  all  been  given  to  you  in  evidence,  and 
whether  other  relevant  and  material  facts  nec- 
essary to  a  right  understanding  of  the  case,  or 
any  part  thereof,  and  not  in  evidence,  exist,  and 
whether  such  facts  not  In  evidence  might  lead  to 
the  just  conclusion  that  the  defendant  is  not 
guiltv,  and  you  should  believe  that  Che  state 
eoald  have  known  and  produced  such  evidence, 
then  you  ought  to  find  the  defmdant  not  guilty. 
Cfem  V.  Stale,  42-420,  '73. 

9029.  In  a  case  of  circumstantial  evidence, 
it  is  error  to  instruct,  "  Bemember  that  you  are 
each  responsible  for  the  verdict  you  shall  ren- 
der, not  forgetting,  however,  that  no  man  can 
safely  consider  himself  infallible;  that  no  num- 
ber of  minds  can  agree  upon  a  multitude  of 
facts,  such  as  this  case  presents,  without  some 
yielding  of  the  judgment  of  individuals  upon 
the  evidence,  some  deference  to  the  opiniouB  of 
others,  without  what  some  might  call  compro- 
mise of  different  views.  No  man  who  is  unwill- 
ing to  do  this,  within  reasonable  limits,  and 
without  a  sacrifice  of  conscience,  ought  to  have 
a  nJaoe  on  the  jur;'."    Oem  v.  Stale,  42-420,  '73. 

v080.  Instruction,  as  follows,  not  error:  "A 
reasonable  doubt  arises  when  evidence  is  not 
sufficient  to  satisfy  minds  of  jury  to  a  moral  or 
reasonable  certainty  of  defendant's  guilt."  Sulli- 
van V.  State,  52-309,  '76. 

9081.  Defendant  endeavored  to  prove  an  (iJt6h 


It  was  error  to  instruct,  that "  If  the  evidence  sat- 
isfy your  minds  that  the  defendant  was,  in  fact,, 
in  '*  another  place,  at  time  offense  was  committed, 
than  place  where  it  was  committed,  "  it  will  b» 
your  duty  to  acquit."  It  should  have  been,  "  If 
the  evidence  raises  a  reasonable  doubt  as  to 
whether  the  defendant  was  at "  the  place  where 
offense  was  committed.  Howard  t.  SUOe,  50-190, 
'76. 

9082.  Following  instruction  is  not  erroneous :. 
"  It  is  not  my  intention,  by  the  words  '  reason- 
able doubt,'  to  declare  that  a  bare  possibility  of 
innocence  will  acquit  *  *  The  defendant  is 
to  have  the  benefit  of  any  doubt.  •  •  If,  how- 
ever, all  the  facts  established  necessarily  lead 
the  mind  to  the  conclusion  that  he  is  guilty, 
Mou^A  there  be  a  bare  possibUiiy  that  he  is  innocent, 
you  shall  find  him  guilty."  Wall  v.  Stale,  61- 
463,  '75. 

9088.  Though  it  woe  poeaible  some  other  per- 
son committed  the  crime,  under  such  facta,  de- 
fendant should  be  found  guilty.  Sunma- v.Statef 
5  Blf.  579, '41 ;  Hndfey  v.  State,  6  Blf.  676,  '41. 

9084.  Jury  may  be  satisfied  from  evidence, 
beyond  a  reasonable  doubt,  of  defendant's  guilt, 
and  may  convict  him,  without  evidence  tending 
to  prove  that  it  was  impossible  that  another 
should  be  the  guiltv  person.  Fiadlmi  v.  Stale,  5> 
Blf.  676,  '41.   "  ' 

9085.  If  circumstancee  proved  do  not  satisfy 
ju^,  beyond  a  rational  doubt,  of  defendant's 
euilt,  he  must  be  acquitted,  whether  he  did  or 
did  not  disprove  any  of  circumstances  proved, 
or  in  evidence  against  him.  Fiitdley  v.  Sialt,  & 
Blf.  576,  '41 ;  Hiler  v.  Stale,  4  Blf.  552,  '38. 

9086.  Innocence.  It  was  error  for  court  not 
to  instruct  "that  they  should  carefully  weigh 
all  the  material  evidence  on  each  and  every  mar- 
terial  fact  necessary  to  convict  defendant,  and 
that,  if  there  was  a  reasonable  doubt  in  their 
minds  as  to  the  establishment  by  the  evidence 
of  any  one  of  these  material  facts,  they  should 
acquit  the  defendant,"  when  only  the  follow- 
ing has  been  given :  "  The  defendant,  having  de- 
nied the  charge  made  in  the  indictment,  is  by 
the  law  presumed  innocent  until  proved  guilty 
beyond  a  reasonable  doubt"  Soward  v.  Stale, 
60-190,  '75. 

9087.  The  tendency  of  circumstantial  evi- 
dence ought  to  be,  not  only  to  convince  minda 
of  jury  of  defendant's  guilt,  but  to  exclude  sup- 
position, either  that  deceased  destroyed  his  own 
life,  or  that  a  person  other  than  defendant  com- 
mitted the  murder.  Sumner  v.  Slaie,5  Blf.  679,  '41. 

9088.  Reasonable  donbt.  Following  was. 
correctly  refused:  "In  cases  of  alleged  murder, 
proved  alone  by  circumstances,  if  the  circum- 
stances are  not  cmdvsive  aa  to  the  guilt  of  the 
defendant,  there  ought  to  be  a  motive,  and  that  a 
strong  one,  proved,  which  might  have  impelled 
the  defendant  to  commit  the  act,  and  if  such 

Sroof  is  not  made,  the  jury  ought  to  acquit  the- 
efendant."  Sumner  v.  Stale,  gupra. 

9039.  If  the  jui7,  in  making  up  their  minds 
from  circumstantial  evidence,  nave  a  rational 
doubt  as  to  the  existence  of  any  one  of  material 
circumstances  attempted  to  be  proved,  they^ 
should  discard  such  circumstance  in  making  up 
their  verdict   Sumner  v.  State,  5  Blf.  579,  '41. 

9040.  Sanity  and  lanocence.  Weight  as  to 
presnmptlOH.  Reawnable  doubt  exists  when 
evidence  is  not  sufficient  to  satisfy  judgment  of 
truth  of  a  proposition  with  such  certainty  that 
a  prudent  man  would  feel  safe  in  acting  upon  it 
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in  hU  ova  importaat  affairs.  Arnold  y.  State, 
28-170,  '64.   Explained  in  81-492. 

9041>  Sanity.  If,  upon  whole  evidence,  jarr 
have  a  reasonable  doubt  whether  accused  was 
sane  when  he  committed  act  chareed  against 
him,  ther  must  have  a  reasonable  doubt  *  *  * 
whether  he  committed  the  crime.  Hanna,  J..dia. 
Fbtkv.aaU,  19-170,  '62:  28-89. 

9048.  Evidence  is  sufficient  to  remove  reason- 
able  doubt  when  itissufficient  to  conviace judg- 
ment of  ordinarllj  prudent  men  of  truth  of  a 
proposition,  with  such  force  that  they  would  act 
upon  that  conviction,  without  hesitation,  in 
their  own  most  important  affairs.  Janrn  T. 
Suae,  58-203,  '77. 

9048.  The  juror  ou^t  to  he  so  convitieed  hj 
evidence  that  he  would  ventare  to  act  upon 
that  conviction  in  matters  of  highest  concern 
and  importance  to  his  own  interests.  There 
must  be  this  certain^  of  convictitm  before  a 
reasonable  doubt  can  be  excluded.  Awdley  t. 
SUitCt  81-192,  '69. 

XXI.  Presamivtioiis. 

9044.  An  instruction  of  court  to  juiy  "  jou 
are  to  presume  the  defendant,  innocent  until  his 
guilt  is  established,"  is  not  inconsistent  with 
another  instruction — "every  man  is  presumed 
to  be  sane  and  to  intend  natural  and  ordinary 
consequences  of  his  act"  GreaUey  v.  Staie,  80- 
141,  77. 

9045.  Presumption  of  Innocence.  In* 
■tractlont  It  is  error,  when  requested,  not  to 
instruct "  that  the  defendant  is  presumed  to  be 
innocent;  *  *  and  before  he  can  ne  convicted,  * 
*  the  state  must  prove  him  guilty  of  the  crime 
beyond  a  reasonable  doubt*"  Xme  t.  State,  Sl- 
172,  '75;  LongY.  Stale,  48-«8^  74}  SneU  v. 
State,  50-516,  ^5. 

XXn.  Negations.  Exceptions.  Onns. 

9046.  An  indictmentchaqied  defendant  with 
carrying  concealed  weapons,  "he  not  being  a 
traveler."  No  proof  was  made  whether  he  was 
or  was  not  a  traveler.  Held;  onus  probandi 
was  on  defendant  State  need  not  prove  the 
noratioD,  though  it  should  be  averred.  Wiley 
V.  State,  62-616, '76.  Cf.  66-411. 

9047.  Statntoi^  exceptions.  If  an  excep- 
tion be  contained  in  a  subsequent  clause  or  stat- 
ute, it  is  a  matter  of  defense^  and  need  not  be 
negatived  in  indictment;  but  if  it  be  closely  con- 
nected with  enacting  clause,  or  if  it  be  in  same 
clause  of  act  which  creates  an  offense,  indictment 
must  show  by  negative  averment  that  defendant 
is  not  within  exception.  Rusaell  v.  State,  60-174, 
'75 ;  Bnition  v.  Stale.  4-601,  '53 :  CUxm  v.  Sate, 
7Blf.590  '45.   Cf.  7-560. 

9048.  Borden  ofprooH  The  burden  of  prov- 
ing  a  former  adjudication  of  same  identical  of- 
feoae,  on  trial  in  criminal  actions,  is  on  defend- 
ants.  Cooper  T.  State,  47-61,  '74. 

XXni.  Punishment  and  Penaltr. 

9049.  Verdict  as  to  pnnlshment.  In  the 
trial  of  woman  and  girls  over  fifteen  years  of 
age,  for  murder,  jury  should  be  instructed,  that, 
upon  conviction  of  the  accused,  they  might  de- 
termine that  she  be  imprisoned  in  the  penal  de- 
partment of  Indiana  reformatory  institution  for 
women  and  girU,  or  at  hard  labor  in  the  county 


Jail,  under  direction  of  the  Jailor.  It  is  erfor  to 
omit  portion  after  "  or.**   £uife  v.  State,  62-358» 

•76. 

9060.  Defendant,  in  a  criminal  proeecatiou, 
is  entitled  to  prove  that  he  had  already  been 
imprisoned  during  a  certain  period  for  same  of- 
fense for  which  he  was  thai  on  trial,  in  mitim- 
tion  of  punishment   KiMtkr  t.  State,  54-400, 76. 

9061.  Mitigation  oH  Merely  stating  section 
2  of  the  felony  act  to  jury  and  penalty  therein 
for  murder,  and  afterwards  stating  section  4  of 
same  act,  which  gave  jury  discretionary  power 
in  fixing  punishment,  taken  together,  can  not 
be  erroneous.  T.  State,  64-56,  '78.  {v.  R. 
S.  '81,  1904.) 

9062.  Amonat  of  I»e  assessed  against  one 
for  selling  U<}uorB  without  a  license  is  within 
discretion  of  jury.  8,  C.  will  not  disturb  their 
verdict   £3tiott  v.  State,  78-10,  '80. 

9063.  The  court,  at  any  stage  of  criminal 
proceedings,  even  after  a  trial  and  verdict  oi 
guilty,  can  arrest  the  same  and  commit  the 
accused,  if  under  age  of  sixteen  years,  to  house 
of  refuse.   StaU  v.  Smith,  69-179,  '77. 

9064.  Defendant  was  sentenced  to  an  impris- 
onment in  county  j^l  for  90  days,  and  until  a 
fine  of  one  dollar  and  costs  were  paid  or  replev- 
ied. Held;  imprisonment  for  90  days  was  only 
a  part  of  sentence,  and  must  he  completed  be- 
fore other  portion  of  same  sentence  could  begin. 
It  is  all  one  penalty  for  one  offense.  £k  i%rie 
TbiMOie,  81-370,  '69. 

9065.  When  defendant  is  sentenced  to  im> 

{»risonment  for  two  years  on  each  of  two  semal 
ndictments  at  same  time,  in  absence  of  any 
statutory  provision  permitting  it,  it  can  not  be 
ordered  that  one  term  of  two  years  of  imprison* 
ment  should  commence  at  a  future  p«iod  of  time 
at  expiration  of  first  term.  iStter  t.  ABeit,  11- 
389.  '58. 

9066.  Error  to  commit  defendant  till  costs 
were  paid  or  replevied  in  a  prosecution  for  a 
misdemeanor.  So/m  v.  Stale,  18-369, '62;  Ouriek 
r. State,  id.  m, '62',  16-516;  18-444.  Overtuled 
by  MeCool  v.  Slate,  28-127;  id.  132;  45-26. 

9067.  Suit  fiirfolse  imprisonment.  Aoswn: 
that  defendant  was,  at  time,  etc.,  acting  as  mar- 
shal of  city  of  L.,  and,  as  such,  on  view,  arrested 
plaintiff  for  violating  city  ordinances.  Three 
ordinances  of  city  were  set  out,  vis. :  one  against 
intoxication,  etc,  and  fixing  a  fine  therefor,  not 
exoeediuff  $26;  one,  disturbing  peace  of  city  by 
load  and  unnsnal  noises,  etc.,  and  requiriu 
marshal  to  suppress  all  breaches  of  peace,  and 
arrest  all  persons,  with  or  without  warrant, 
found  violating  anv  ordinances  of  citr,  in  hu 
view,  and  conduct  tliem  before  mayor  for  trial. 
It  was  averred  that  plaintiff  was  found  by  mar- 
shal drunk  and  disturbing  peace  of  city  by  loud 
and  unusual  noises  on  Sabnath-day,  and,  may- 
or's court  not  being  in  session,  was  conducted  by 
him  to  jail,  and,  aner  five  hours'  imprisonment, 
was  released  on  parole,  and  on  next  day  appear- 
ed before  mayor  and  was  fined  for  drunkenuess. 
Held;  there  is  no  statute  makine  drunkenness  s 
crime  or  a  misdemeanor;  and  that,  so  far  as  it 
was  an  offense  against  city  ordinance,  statute 
prescribes  that  a  penalty  may  be  recovered  in  a 
suit  at  law ;  in  collecting  in  which  citjr  has  right 
to  require  defendant  to  give  a  recognixance  for 
his  appearance,  or  that  he  may  remain  In  cus- 
tody. Held;  there  is  no  authority  for  traprls- 
prisoning  a  man  for  an  ancertaln  time,  be- 
cause he  maj  be  soljeet  to  a  penalty,  to  be 
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recoTered  in  an  action  in  nature  of  an  action  of 
debt.  Held;  if  power  exist  in  ministerial  offi- 
cer to  arrest  on  view,  it  is  subject  to  statutes  of 
state  and  oeneral  known  principles  of  law,  which 
require  officer  to  take  prisoner,  forthwith,  before 
a  tribunal  bavins  jurisdiction,  and  prefer  a  com- 
plaint against  hun.  Low  v.  JSoam,  16-486,  '61. 
Qoalified,  48-60. 

XXIT.  Judgment.  Terdlet. 
Set  i^BuhMghltr,  VI. 

90&8.  Where  several  are  jointlpr  indicted,  if 
jury  find  one  guiltv,  and  say  nothing  as  to  oth- 
ers, judgment  mar  be  rendered  axainst  one  found 
guilty.    Bhomkuff  v.  Slate,  8  B\L  205,  M6. 

9059.  Badconntsof  an  Indictment.  If  there 
be  several  counts  in  an  indictment,  some  of 
which  are  bad,  and  there  be  a  general  verdict  of 

eilty,  a  valid  judgment  may  be  entered  ;  it  will 
presumed  that  judgment  was  entered  on  good 
counts.   Enmigkt  v.  State,  68-567,  '77. 

9060.  But  if  jury  find  defendant  guilty,  as 
ehaiBod  In  first  and  second  counts,  one  of  which 
k  bad,  a  Judgment  can  not  be  entered  on  verdict 

Jd, 

9061.  Judgment.  Form  of.  Judgment  in  a 
criminal  action  as  follows :  "  That  tne  said  de- 
fmdant  do  make  his  fine  to  the  state  of  Indiana 
in  the  sum  of,"  etc.,  "pay  the  costs,"  etc.,  "and 
stand  committed,"  etc.  ifeM;  sufficient.  Slrmg 
V.  Safe,  67-428, '77. 

9062.  Ke-aentenced.  If  the  defendant  es- 
cape after  sentence,  and  before  execution,  he 
may  be  retaken,  brought  into  court,  identified 
and  re-sentenced.    Suae  v.  Wantire,  16-357,  '61. 

9068.  Death  penalty.  The  criminal  code  of 
this  state  does  not  providenor  require  that  iurr 
■hall  prescribe,  in  their  verdict,  mode  in  wnich 
pnialty  of  death  shall  be  inflicted.  Jury  de- 
tennines  nature  of  punishment,  but  law  itself 
prescribes  mode  in  wliich  punishment  must  be 
inflicted.    Oreenley  v.  Staie.  60-141,  '77. 

9064.  When  the  verdict  Is  a  nullity,  the 
indictment  still  continues  against  the  prisoner, 
and  proper  mode  of  procnrlug  his  dlschai^e, 
is  by  motion  therefor.  The  prisoner  is  not  en- 
titled to  writ  of  habeas  corpm.  Wright  r.  States 
7-324.  '56. 

9065.  Verdictofguilt^of  crimechargedinone 
count  of  indictment,  without  specially  finding 
as  to  other  counts,  is,  in  efiect,  an  acqpittal  on 
latter.  Dawaoa  v.  iSeM,  65-442,  >79 ;  BonneU  v. 
Staie,  64-498,  '78. 

9066.  Flue  and  Imprisonment.  A  verdict 
of  jury  finding  the  defendant  guilty  of  murder, 
etc,  and  thai  he  be  fined  in  the  sum  one  doUar  and 
be  impnsoned  in  state  prison  for  a  period  of  fif- 
teen years,  is  sufficient,  and  court  may  thereon 
pass  judgment  for  imprisonment.  The  jury  has 
no  authority  to  add  fines  to  punishment  of  im- 
prisonment, and  such  finding  may  be  struck  out, 
■ssurplussage.    Vealch  v.  ^te,  60-291,  '78. 

90^.  Sealed  verdict.  The  court,  within 
hearing  of  defendant  and  his  counsel,  and^  with- 
out asking  their  consent,  and  without  their  giv- 
ing it,  directed  jniy,  how  and  under  what  cir- 
cumstances, to  bring  in  a  sealed  verdict  They 
brought  in  a  sealed  verdict,  under  such  instruc- 
tions. Defoidant  or  his  attorneys  made  no  ob- 
jections to  action  of  court.  Held;  no  error. 
JarreU  v.  StaU.  5^293,  '77. 

9066.  On  day  of  return  of  sealed  verdict,  de- 
fendant but  not  his  attorneys,  filed  affidavits, 


that  such  directions  of  court  were  not  heard. 
Counter-affidavits  were  filed,  showing  circum- 
stances, that  he  and  his  attorneys  were  present, 
and  ought  to  have  heard  directions.  The  coun- 
ter-affidavits were  properly  received.  Id. 

9069.  Withdrawal  of  plea  of  guilty,  upon 
naked  request  of  counsel,  on  a  subsequent  day 
of  term,  after  such  a  plea  had  been  made  and 
received,  and  sentence  of  court  pronounced,  is 
unauthorized.    Qr^  v.  iSate.  86-406,  '71. 

9070.  Flea  of  guiltj.  Finding.  Upon  a 
plea  of  ^ilty,  or  actual  confession  in  open  court, 
no  findmg  is  necessary,  and  court  may  render 
judnnent  or  sentence  accordingly.  Id. 

9071.  Trial  on  Immaterial  Issue.  When  an 
issue  of  fact  has  been  joined,  upon  an  imma- 
terial issue  tendered  by  answer,  although  such 
answer  was  sustained  by  the  evidence,  and  a  ver- 
dict, court  may  disregard  issue  or  verdict,  and. 
find  for  state.   Doman  v.  Stal«j  66-454,  '77. 

XXT.  Repeal  of  Statute.  Effect. 

9072.  A  person  can  not  be  punished  fordoing 
an  act  which,  at  time  of  its  commission,  was 
not  prohibited  by  law.   Butt  y.  State.  4-528,  '53. 

9073.  Conviction  after  repeal  of  law.  If  a 
statute,  on  which  an  action  orcriminal  prosecu- 
tion is  founded,  be  repealed  while  action  is  pend- 
ing, and  before  judgment,  no  judgment  or  con- 
viction thereon  can  be  rendered,  unless  there  is 
a  saving  clause  in  repealing  act.  MuUinix  v. 
Staie,  48-511,  '73;  Jotepk  v.  Burk,  46-59,  '74; 
Staie  V.  Loyd,  2-659,  '51.  Although  defendant 
pleads  guilty.    WhUehwtl  v.  Slate,  48-473,  73. 

9074.  Ouster  of  jurisdiction,  by  a  repeal  of  a 
statute  by  which  a  jurisdiction  is  conferred,  see  ' 
Spriga  V.  State,  2-75,  '50 ;  Langdon  v.  Appl^aie, 
6-328,  '54 ;  Hunt  v.  Jenamos,  5  Bit  196 ;  6-280 ; 
8  Blf.  508  ;  5  filf.  195 ;  7  Blf.  93. 

0076.  Reoognlzance*  A  recognizance  taken 
upon  and  after  a  judgment  so  rendered,  is  in- 
valid.   Oa^  V.  State,  11-548,  '58. 

XXn.  New  TrIaL 

9076*  NewtrlaL  In  criminal  cases,  appli- 
cation for  new  trial  must  be  made  before  Judg- 
ment. WUlis  V.  Slate,  62-391,  '78 ;  Romatae  v. 
Stale,  7-63,  '55;  Sturm  V.  Slate,  74-278,  '81. 

9077.  Motion  for  new  trial  maVi  in  criminal 
case,  be  filed  at  any  time  before  juoipnent.  Arb 
V.  Stnle,  72-392,  '80. 

9078.  Where,  in  a  criminal  action,  a  motion 
for  a  new  trial  has  been  filed,  cause  is  pending, 
and  parties  are  presumed  to  be  in  court  until 
such  motion  is  disposed  of.  Jeaks  v.  iStote,  89- 
1,'72. 

9079.  When  defendant,  in  a  criminal  action, 
obtains  a  new  trial,  he  is  placed  In  the  same 
posltlOQ  as  If  no  trial  had  been  had.  Former 
verdict  can  not  be  referred  to.  Ex  Parte  Bradley, 
48-.')48,  '74. 

9080.  With  the  reversal  of  a  judgment,  which 
results  in  a  new  trial,  same  leg^I  effect  follows. 
Ez  Ihrte  Bradley,  4&-548,  '74. 

9081.  Nisoondnet*  Argument.  Appearance 
of  defendantand  witaess.  The  conduct  of  the 
prosecuting  attorney  in  argument  in  saying  "  The 
evidences  of  guilt  are  stamped  upon  the  counte- 
nance of  the  defendant,"  is  objectionable,  unless 
when  speaking  of  countenance  of  defendant  as 
a  witn^  as  a  test  of  his  credibility.  Hvber  t. 
6^67-341, '77. 
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9082*  Defendant,  to  avail  himself  of  objec- 
tion, must  show  hj  record  when  such  eommentB 
were  made.  Id. 

9088.  Ar^mest  of  eonnseU  On  the  trial 
of  defendant  for  murder,  it  is  error  for  counsel 
for  state,  in  argument  to  comment  on  frequent 
occurrence  of  murder  in  community,  formation 
of  vigilance  committees,  and  that  the  same  was 
caused  by  laxity  of  law,  that  they  should  make 
an  example  of  defendant  It  is  also  error  for 
court  to  say  that  such  comments  were  proper. 
J'<fryM(mT.Sate,4»-33,'74.   Cf.  51-666. 

8)084.  Error.  On  the  trial  of  a  defendant  on 
an  indictment  in  two  counts,  one  for  burglary 
and  one  for  larceny,  court  erred  in  its  instruc- 
tions as  to  what  evidence  was  sufficient  to  prove 
larccnv,  and  defendant  was  convicted  of  tiurg- 
lary.  Thecourseof  trial,  including  instructions, 
made  question  as  to  whether  defendant  had  been 
guilty  of  larceny  in  connection  with  burglary,  a 
material  one,  and  such  error  is  sufficient  to  or- 
-der  a  new  Inal.   SmUh  v.  Slate,  58-340,  77. 

9085.  Indtrldnal  opinion  of  the  Judge.  It 
IS  error  for  court,  in  stating  law  as  laid  down  by 
Bupreme  Court,  to  criticise  it  by  giving  his  opin- 
ion against  policy  of  such  law.  Ctifford  v.  SlaU, 
iM»-245,77. 

XXTn.  DefTMB  of  Crime. 

9086.  Uaier  one  Indictment.  Under  an  in- 
dictment for  rape,  defendant  may  be  found 
guilty  of  an  assault  and  battery  only.  Richie  v. 
Sate,  58-356,  '77  ;  MiUs  v.  Slate,  52-187,  '76. 

9087.  Under  an  indictment  and  trial  for  res- 
cuing a  prisoner  from  custody  of  an  officer,  de- 
fendant may  be  convicted  of  lesser  crime,  of  as- 
«ault  and  battery.    Rom  v.  State,  88-167,  70. 

9088.  Criminal  law  and  practice.  Error. 
Under  an  indictment  for  rape,  it  is  not  error  to 
lefuse  giving  of  instructions,  that  would  be 
proper  if  jury  could  find  defendant  guilty  only 
■of  rape,  out  improper  in  case  wherein  jury 
might  find  him  guilty  of  assault  and  battery 
only.    Biehie  v.  State.  68-355,  77.  Cf.  68-384. 

90$9,  Merger.  Assault  and  battery  with 
intent  to  murder.  Held ;  jury  may  acquit  of 
intent,  and  find  guilty  of  assault  and  battery. 
F^eu  T.  StaU,  9-363,  *57;  Sate  t.  Kennedy,  7 
Blf.  233,  '44. 

9090.  But  only  by  virtne  of  statute.  (2  RS. 
338,860.14.)  Ga(<!«pte  V.  ^fcite,  9-880, '57  (over- 
ruling State  V.  Kennedy,  tupra). 

9091.  Different  degrees  of  crime.  Where 
there  was  an  acquittal  under  a  count  for  a 
•crime  of  one  decree,  judgment  will  not  be  re- 
versed for  quashing  a  good  count  for  a  crime  of 
-a  less  degree  that  could  be  included  in  and  tried 
under  first  count  Slaiev.  Tkro^mortm,  58-354, 
^76. 

9092.  Merger  of  crimes.  It  has  never 
been  held  that  offenses  of  equal  grade  can  merge 
one  in  other.  If  both  are  misdemeanors,  or 
both  felonies,  there  can  be  no  merger.  In  snch 
cases  defendant  can  not  be  twice  punished  for 
same  offense.  He  can  not  choose  offense  for 
which  he  shall  be  tried.  Where  same  facts  will 
make  out  a  case  under  either  statute,  and  state 
has  elected  under  which  she  will  proceed,  and 
defendant  has  been  convicted  or  acquitted,  this 
is  a  bar  to  a  further  prosecution.  Hamilton  v. 
State,  86-280,  '71. 

9098.  Harmless  error.  Under  an  indict- 
ment, charging  defendant  with  assault  and  bat- 


tery  with  intent  to  commit  murder  in  fint  de- 
gree, he  was  convicted  of  assault  and  Inttery 
with  intent  to  commit  manslaughter.  Court  in- 
structed jury  as  to  what  is  necessary  for  state  to 

Srove,  to  convict  defendant  with  intent  to  mut- 
er, if  erroneous,  is  a  harmless  error,  as  he  was 
convicted  only  of  an  intent  to  commit  man- 
slaughter.    JarreU  v.  Stat^^  68-293,  '77. 

9094.  New  trial.  An  indictment  charged  an 
offense  on  which  defendant  could  be  found  guilty 
of  several  degrees  of  crime.  Defendant  wis 
found  ^ilty  of  lesser  crime.  He  moved  for  a 
new  trial.  It  was  granted.  Held;  defendant 
may  again  be  tried  for  highest  as  well  as  lowest 
charge  contained  in  indictment.  MSb  v.  •State, 
62-187,  '75.   Ez  Parte  Bmdies,  48-548,  74. 

XXTIII.  Jolat  Offense. 

0095*  An  indictment  charing  an  unlawful 
sale  to  one  is  not  sustained  by  proof  of  sale  to 
two.    Bnwm  v.  State,  48-38,  74. 

9096.  Cliarginggamblingwithseveral.  Proof 
of  such  act  with  a  part  would  be  a  variance. 
Iseley  v.  Stale,  8  Blf.  403,  '47. 

9097.  Joint  assanlt.  If  A  and  B  make  a 
joint  assault  on  C,  and  B  struck  fatal  blow,  it 
must  be  proven  beyond  a  reasonable  doubt,  and 
jury  believe,  before  B  can  be  convicted  of  man- 
slaughter, that  A  and  B  had  a  mutual  under- 
standing that  they  would  inflict  u^n  C  some 
unlawful  act  or  bodily  harm.  ITawfrrtoJU  T.  State. 
56-122,77. 


CROSS-COBIPI«AINT. 

9098.  Form.  Answer  to  a  complaint  on 
mortgaged  notes,  setting  up  facts  to  show  a  con- 
tract for  cancellation  or  satisfaction  of  notes, 
and  prayings  surrender  of  noto,  and  that  plain- 
tiff mav  be  compelled  to  accept  consideration 
agreed  by  him  to  receive  such  surrender  of  notes, 
is  not  a  cross-complaint  Bledsoe  y.  Bader,  80- 
354,  '68. 

0099.  Cross-pleadings.  As  our  statute  con- 
ferring power  upon  courts  to  determine  rights  of 
parties  on  each  side  of  a  case,  as  between  them- 
selves, does  not  prescribe  mode  of  procedure, 
rules  of  practice  in  courts  of  chancery,  modified 
by  spirit  of  code,  must  be  resorted  to.  Fleteher 
V.  Holmes,  25-458,  '65.   Cf.  87-281 ;  86-361. 

9100.  AfArmative  relief.  An  answer  seek- 
ing affirmative  relief  is  bad  unless  in  form  of  a 
cross-complaint.    Winalow  v.  Wmslow,  52-8,  75. 

9101.  In  making  up  of  issues  and  trial  of 
questions  of  fact,  court  is  governed  by  same 
principles  of  taw  and  rules  of  practice  as  with 
an  original  complaint.  Emng  v.  Patlerwn,  85- 
326,  '71;  Bd.  CU's  Tipp.  Co.  v.  L.  M.&B.R. 
Co.,  60-85,  75. 

9102.  A  cross-bill  or  complalat  must  be 
touching  matters  in  question  in  original  bill. 
Hunter  V.  McLaughlin,  48-38,  '73. 

9108.  Ce-deftendaiits.  When  a  defendant 
seeks  relief  against  a  co-defendant,  as  to  matters 
not  apparent  upon  face  of  original  bill,  he  must 
file  a  cross-bill  and  have  process  thereon  to  bring 
in  his  co-defendant  to  answer.  Fleteher  v.  Holma, 
26-458,  '65 ;  Joyce  v.  WhUney,  67-650,  77 ;  (ftt 
tiacm  V.  Vaughan,  40-253,  '72 ;  JWriw  v.  Sole, 
44-271.  73  overruled.) 

9104.  Ids  Pendens.  An  original  complaint, 
soogbt  to  quiet  plaintiff's  possession  to  his  lots, 
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'freed  from  claim  of  a  highway,  denied  the  ex- 
istence of  the  al!e^:ed  highway,  and  prayed  for  a 
perpetual  injunction  against  defendant  from  dis- 
turbing his  poaseasion,  or  assertingaD  easement 
over  hb  lots  as  a  public  highway.  The  defendant 
£led  a  cross-complaint,  involving  same  subject, 
yet  its  object  was  just  reverse  of  original  com-* 
plaint.  It  asserted  existence  of  an  easement  as 
a  pablie  highway  over  a  part  of  plaintiff's  lots, 
charged  plaintiff  with  having  illegally  obstructed 
H,  to  his  iojnrv,  and  prayed  that  he  be  perpetu- 
ally injoineu  from  repeating  or  continuing  ob- 
s^ctioB.  Hdd;  enue  vat  dtfferttU  from  original 
suit  or  complaint.   DdtoU  v.  Carter,  81-355,  '69. 

9106*  Parties.  A  cross-complaint  should  make 
plaintiff  and  all  co-defendants  interested  in  sub- 
ject matter,  parties  thereto.  Window  v.  fTwubw, 
62-8,75. 

9106.  Parties.  Interest.  Suit  by  A  against 
B,  C  and  D  upon  a  promissory  note  executed  by 
B  and  C,  payable  to  D,  at  a  bank  in  this  state, 
and  indorsed  by  D.  Answer  by  B  and  D,  that 
the  [daintiff  was  not  real  party  in  interest,  but 
that  note  actually  belonged  to  one  £,  and  that 
suit  was  brought  in  name  of  A  to  enable  £  to 
avoid  bis  liability  to  makers  and  indorsers  of 
Bote,  growing  ont  of  following  facte,  viz. :  that  B 
and  D  became  liable  upon  note  solely  for  ac- 
commodation of  E,  and  delivered  same  to  him 
with  agreement  that  if  note  was  negotiated  he 
would  pay  it  at  maturity,  and  that  E  received 
proceeds  of  note.  Answer  further  asked  that  E 
mif^t  be  made  a  party-defendant,  and  if  it  should 
Appear  that  A  was  a  bona  fide  holder  of  note,  that 
judgment  mifrht  go  against  E  as  principal  and 
uamstd^enoantsBandDashissureties.  Held; 
the  answer  was  not  sufficient  to  put  in  issue  ques- 
tion whether  A  was  the  real  party  in  interest. 
Sdd  ;  considered  as  a  connter-claim,  pleading  did 
not  allege  anything  against  plaintiff.  Held;  if 
defendants  B  and  D  had  any  right  of  action 
against  ffvowiiwout  of  facts  alteged,  it  mdst 
be  made  Baoject  of  a  separate  action.  Newetme 
T.  i>imAam.  87-285,  '66. 

9107.  Partaeruiip.  Suit  upon  a  note  against 
a  number  of  persons  who  had  united  in  an  asso- 
ciation, for  purpose  of  carrying  on  a  co-opera- 
tire  or  union  store.  The  note  was  given  for  mer- 
chandise, and  was  signed  by  managing  agent  of 
asaociation,  as  such  agent.  The  articles  of  asso- 
ciation provided  that  business  should  be  man- 
ned by  a  board  of  directors,  a  president,  vice- 
president  and  a  managing  agent,  and  that  no 
goods  be  bought  or  sold  on  credit.  Certain  of 
defendants,  who  were  stockholders,  filed  a  cross- 
eomplaint  against  plaintiff  and  those  of  defen- 
dants who  had  held  position  of  directors,  setting 
up  that  goods  had  been  bought  on  credit,  in  vio- 
lation of  articles  of  association,  etc.,  and  asking 
that  if  judgment  was  recovered,  execution  might 
be  fin*  directed  against  property  of  directors. 
Hdi;  that  relation  of  defendants  was  that  of 

Sartners.  Held;  also,  that  while  it  was  within 
iscretion  of  court  to  determine  ultimate  rights 
«f  parties  on  each  side,  as  between  themselves, 
this  should  not  be  done  to  detriment  of  opposite 
party,  by  delaying  his  judgment.  Held;  cross- 
complaint  was  no  defense.  Hdd;  no  cause  of 
action  shown  againstdireetors.  JlfanrnnoT.  GfosA- 
«rie,  27-399, '66.   Cf.  19-44. 

9108.  Endenee,  In  support  of  cross-coin- 
flaiotf  seeking  affirmative  relief,  can  not  be 

S'ven  under  general  denial.  HaHen  v.  Walton, 
^143|  "78. 


9109.  Partition.  In  a  partition  proceeding 
plaintiffcau  not  file  a  "cnMB-complamt."  Htu- 
seU  T.  BuBtell,  4S-456,  '74. 

9110.  In  such  proceeding,  defendants'  claim 
for  improvements  made,  must  be  presented  by 
cross-petition,  which  should  be  filed  before  jQ<^ 
ment  of  partition  and  appointment  of  com- 
missioner :  but  it  is  not  error  to  entertain  such 
petition  after  report  of  commissioners  has  been 
filed.   Stafford  v.  Nvtt,  86-93,  '71. 

9111.  Action  to  quiet  title  and  for  partition 
of  lands  by  A  as  heir  of  B  against  C,  also  an 
heir  of  B.  Answer  by  way  of  cross-complaint 
by  C,  that  during  his  life,  in  consideration  of 
four  hundred  dollars  paid  by  C,  and  for  love  and 
affection,  agreed  to  convey  land  claimed  by  C 
(describing  it)  to  C  in  fee-simple ;  put  C  in  pos- 
session of  the  same,  and  since  said  sale  C  had  re- 
mained in  peaceable  and  quiet  possession,  and 
had  made  valuable  and  lasting  improvements 
thereon  to  the  value  of,  etc.,  by  building,  etc.,  had 
paid  taxes  amounting,  etc. ;  that  A  stood  by  and 
saw  improvementsso  made  after  death  of  B  with- 
out asserting  any  claim,  etc.  Prayer  to  quiet 
title  in  C.  Held;  answer  good  as  a  cros»HX>m- 
plaint  for  specific  performance.  Wmslow  v.  Wtn- 
tlow,  62-8,^5. 

9112.  Cross-eomplalntf  seeking  to  settle  title 
to  real  estate  to  which  no  claim  is  made  in  com- 
plaint, which  sought  simply  to  cancel  a  note  and 
mortgage  and  to  recover  personal  property,  is 
not  a  proper  pleading,  unless  ownership  of  realty 
is  necessarily  and  properly  connected  with  issue 
tendered  by  complaint  as  to  ownership  of  peT> 
sonalproperty.    WaMnimy.  Roberta,  72-213,m 

911S.  Trlu.  A  conveyed  to  B,  through  an 
inadvertance  and  mistake  and  without  consid- 
eration, her  joint  interest  in  certain  land.  B, 
with  warranty,  conveyed  fee  in  land  to  C.  Ac- 
tion by  A  against  B  and  C  to  set  aside  deeds  to 
B  and  C  as  to  her  undivided  interest.  B  filed  a 
cross-complaint  againstCto  correct  deed  to  him, 
which,  by  mistake,  described  a  greater  interest 
than  parties  intended.  Both  complaints  alleged 
that  C  had  full  knowledge  of  mistake  in  deed 
from  A  conveying  her  interest.  Held;  matter 
averred  in,  and  relief  sought  by,  cross-complaint 
were  so  intimately  connected  with_  subject  of 
principal  suit  that  whole  might  be  litigated  to- 
gether. Held;  C  was  not  entitled  to  a  separate 
trial  of  issnes  on  cross-bilL  IXee  v.  Momt,  S2- 
283,  '69. 

9114.  Dismissal.  The  fact  that  cross-com- 
plaint is  demurrable  will  not  justify  a  dismis- 
sal. But  if  it  can  not  be  so  amended  as  to  make 
a  cause  of  action,  a  dismissal  will  not  be  an 
available  error.  Jadcaon  v.  Finch,  27-316, '66. 

9115.  In  a  proceeding  for  foreclosure  of  a 
mortgage,  answer  of  a  Junior  mortgagee,  set- 
ting up  his  mortgage,  and  asking  affirmative  re- 
lief under  it,  is  a  new  and  substantive  pleading; 
and  mortgagor  is  enUUed  to  reasonable  time  to 
answer  it.    Meredith  v.  Lackey,  16-1,  '60. 

911fl.  Where  owner  in  fee  of  land  brought 
action  to  compel  A  and  B,  who  held  each  a 
mortgage  on  land,  to  interplead  and  litu^te 
matters  in  dispute  between  them  in  i^ard  to 
prior  of  said  mortgages,  and  to  compel  satisfac- 
tion of  said  mortgages  to  be  entered.  Heid;  no 
process  seeessarj  against  B,  on  filing  of  croM- 
complaint  by  A,  defendants  having  been  brought 
into  court  to  interplead.  Ni^inger  v.  Beynolda, 
62-218,  '75. 

9117.  Where  matten  pleaded  incnMH-com- 
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plaiofc  are  apparent  on  face  of  original  com- 
plaint, if  defendants  to  latter  have  been  aerred, 
no  snmmoiiB  need  Issae  on  former,  and  if  de- 
fault has  been  taken  on  complaint,  no  new  de- 
fiinlt  1b  necessarj  on  erosfr^omplalnt.  BittU 
aon  V.  Vau^han,  40-253,  72.  Cf.  62-218.  (Over- 
mled,  Jot/oe  v.  Whiiney,  67-660.) 

9118.  Notneeessarj  that  sommoBS  tasne 
upon  pleading  filed  by  one  defendant,  alleging 
that  he  is  suretj  of  a  co-defendant,  althoa^ 
filed  after  default  of  latter.  If  before  judgment. 
Ji^mbinT.  H^(i££uu,44-271,'73.  (Orerniled,  Joyce 
T.  Whitim,»iipra.) 

9119*  Complaint  by  one  defendant  againet 
another  to  eatablish  euretysbip  of  former,  is  an 
original  proceeding,  and  can  not  be  tried  upon 
summons  issued  hj  plaintiff.  Joyee  v.  Whitn^, 
57-550,  77  (overruling  Fentriss  v.  Waikina,  and 
J'iUiiMaY.Vawluoutupn).  Cf.  «2-98 ;  64-244 : 
67-686;  68-1%;  74-17. 

91S0.  Error  in  dismissing  a  crowHSomplaint 
need  not  be  reserved  by  a  nill  of  exceptions, 
Effoffv.  Bryant,  «8-365,  78. 

9121.  Appearance  to.  An  answer  is  filed 
Thieb,  on  its  face,  is  uncertain  whether  intended 
as  an  answer  to  original  complaint  only,  or  to  that 
and  a  cross-complaint  by  a  co-defendant  also. 
Flatntiff,  in  cross-complaint,  regards  it  as  an 
answer  to  his  complaint,  and  files  his  reply 
hereto.  Issues  tiius  Joined  are,  by  agreement  of 

Sartiee,  submitted  for  trial ;  and  on  trial,  evi- 
enoe  Is  offered  upon,  and  a  fall  investigation 
bad  of,  matters  set  up  in  cross-complaint,  with- 
out objection,  and  there  is  a  finding  for  plaintiff 
therein,  ife^/ answer&ppliedtocross-complaint 
and  constituted  appearance.  Bradley  r.  Iwpolix 
B.AM.Au^  88-101,  71. 


CI78TOBI  Aim  VSAGU* 

9122.  Proof  of  the  usage  of  clerks  of  steam- 
boats to  receive  and  carry  packages  of  money 
from  one  port  to  another  without  hire,  in  expec- 
tation that  such  boat  would  be  preferred  b;^  par- 
ties, in  Uieir  Bhipments  of  freigut,  is  insufficient 
to  bind  owners;  (1)  Becanse  no  certain  or  fixed 
standard  of  remuneration  is  shown,  nor  that 
consignee  of  package  would  be  liable  to  make 
any  return  for  risk  and  labor  incurred ;  and  (2) 
becanse  it  is  not  known  that  such  usage  had 
grown  up  with  consent  of  owners  of  vessele,  or 
that  it  was  more  than  a  mere  accommodation 
usage.  C.  &  L.  M.  L.  Co.  v.  Baal,  15-.'i45,  '60. 

912S.  ProoH  A  railroad  company  alleged 
a  general  costom  as  a  part  of  its  defense.  Held; 
notices  or  stipulations  on  back  of  passes,  some- 
timee  issued  to  and  used  by  ptaintifl,  correspond- 
ing with  alleged  general  custom,  though  not 
need  by  him  on  occasion  of  commission  of  the 
wrong,  is  not  evidence  tending  to  prove  all^^ 
costom.  E.  &  a  R.  Ch.  v.  Youn^,  28-616,  '67.  ^ 

9124.  Tt  teemt  a  common  earner  can  not  limit 
its  liability  bj  a  nsagre  created  by  It  or  by  mere 
notice,  limiting  its  authority.  Jo. 

9125.  To  ^Te  a  costom,  it  must  be  shown 
to  have  been  established  for  a  considerable  length 
of  time,  or  that  it  was  of  such  standing  as  to 
raise  a  reasonable  presumption  that  parties  con- 
tracted wiUi  refermce  to  it  Bafart  t.  Seroggiitt, 
M-m,  72. 

9126*  When  defendant  relies  for  defense  on  a 
gennsl  custom  with  all  railroad  companies  in 
wortHB  states  it  ie  proper  to  admit  evidence  (rf 


plaintiffs  and  oUiers  ei^ged  in  bosinev  ot  i 
character,  diat  they  did  not  know  <rf  any  enda 

custom.   E.A  CB.O0.V.  Ymauj  28-516,  *67. 

9127.  Costom  must  be  continuous  without 
interruption,  peaceable  and  acquiesced  in,  com- 
pulsory and  binding  upon  alL  It  mwt  be  co- 
extensive with  state.  .fhmUm  laa.  Oft.  t.  Mmh- 
phrey,  «5-^9,  79. 

9128.  A  court  has  no  right  to  aaenine  exist- 
ence of  a  uniform  rule  and  custom,  not  proven 
or  admitted  of  record.  HUemitan  t.  iSate.  48- 
473,  '74. 

9129.  Co-ext»nslTe  with  state.  No  particu- 
lar custom,  unless  it  is  co-extensive  with  stat^ 
should  be  allowed  to  affect  a  general  law.  Aearm 
V.  Ward,  48-541,  74.  L.  0.,  Bafert  t.  SmgaiuM^ 
40-195,72. 

9180.  Effect  on  contract.  An  immemorial 
custom,  well  known  and  understood  in  a  certain 
business,  can  not  be  admitted  to  change  or  mod- 
ify written  contracts,  or  aid  in  the  interprets^ 
tion  of  plain,  clear  written  contracts.  Spean  v. 
Wa'd,  48-641.  74;  Ba/eri  r.  SeroggiM,  40-195w, 
72,  Attintoa  v.  iUen,  29-375,  '68.  Ci  10-32;. 
368. 

9181.  In  action  by  owner  to  recOTOr  DOSSes* 
ston  Of  cattle  taken  op  while  tre^pasnng,  he 
can  not,  under  statute,  prove  that  his  inclosoift 
was  sndi  as  it  was  custom  to  keep  in  locality^ 
where  fences  were  taken  in  during  winter  tch 
avoid  spring  freshets.  BUmurd  v.  TCottv,  82— 
437,  '69. 

9182.  Evidence  to  prove  costom  Of  Mer- 
chants in  a  eitf  of  another  stato,  allowing: 
them  to  charge  interest  on  accounts,  not  ad- ' 
missible  when  courts  of  that  state  have  refused 
to  recognize  custom.  Sheml  t.  Oimn,  2  Bit 
812,  '90. 

91S8.  Costom  part  of  omtraet.  A  land- 
lord may  make  a  valid  contract  to  divide  wheat. 
when  harvested,  according  to  custom  prevailing- 
among  farmers  of  neighborhood.  Qem  v.  Jfor— 
84-341,  '70. 
9134.  Contract.  A  local  custom  can  not 
be  shown  to  make  a  landlord  liable  for  repairs 
of  nromrty  leased.   Biddle  v.  Bfed,  88-529,  70. 

ViSo.  Local  customs  may  exist  in  particular 
localities  or  cities  by  which  trade  of  such  place,, 
and  righto  and  duties  of  persons  engaged  tiietein,. 
may  be  regulated.  Wolbiee  v.  l^g<m,  88-309,. 
'64. 

9136.  Such  a  custom  must  be  well  defined, 
in  ^neral  use  at  such  place  in  that  branch  of 
busmesB,  and  of  such  standing  as  to  raise  a  pre- 
sumption that  those  dealing  at  or  to  such  puoe^ 
knew  of  it  and  contracted  with  reference  to  it. 
K  Ji  CB.  Cb.  v.  Young,  28-516.  '67  j  WaOiu^ 
V.  Morgan,  aupro.  CL  Bam  T.  unnsoik  2  JUL 
130,  '28. 

9187.  General  custom  can  not  contradict  a 
well  esUblished  rule  of  law.  BiddU  t.  Btid,  Sfr 
-529,  '70  ;  Cox  v.  O Riley,  4-^  '83. 

9188.  A  custom  to  explain  a  coutatct  must, 
be  long  continued,  oniform  and  oennally 
known.  .HorperT.Awid,  10-32,  '57.  And  mnst 
relate  to  matters  of  &ct,  and  not  to  a  common 
belief  as  to  what  is  law.  Caz  t.  CfBiUv,  4-368. 
'63. 

9189.  In  pleading  a  custom  in  conflict  with 
general  principles,  case  should  be  brought- 
clearly  within  above  rules.  WoibkOt  v.  Morgan,. 
28-309,  '64. 

9140.  When  a  common  earrler  has  bees  In 
the  enstom  to  ddlTor  can  at  w  near  place  of: 
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bosinesB  of  consignee,  it  irill  be  preenmed  that 
contract  of  ahipment  is  made  in  view  of  and  in 
reference  to  rach  custom,  and  carrier  is  bound 
to  deliver  cars  at  usnal  place.  P.  C.  ASl.  X.  J2. 
Co.  T.  ^(wA,  4«-423,  '73. 

9141.  Certalttt?  Is  one  of  requisites  of  a 
good  enstoni,  and  if  certainty  is  not  susceptible 
of  proof,  custom  is  not  proven.  Union  R.  A  T. 
tb.  V.  Yeaaer,  84-1,  '70. 

9142.  A  custom  of  commission  merchants  in 
L}  to  forward  to  N.  Y.  for  sale,  flour  of  a  grade 
nnsnitable  for  sale  in  markets  of  I.,  is  void  for 
want  of  uncertainty.  Wallace  v.  Morgan,  28- 
399/64. 

9148,  Proof*  It  was  claimed  there  was  a  cus- 
tom of  trade  at  I.,  that,  when  millers  received 
wheat  in  store  upon  terms  that  they  were  at  lib- 
erty to  mil  it  with  their  own,  convert  it  into 
floor,  sell  flour  and  appropriate  proceeds,  when 
Ui^  pleased,  and  seller  could  exact  an  equiva- 
lent m»m  millers  in  wheat,  in  flour,  or  in  money. 
Wheat  was  at  risk  of  seller,  till  he  called  for  his 
pay.  Held;  such  a  custom  could  not  be  proved 
by  evidence  that  it  was  custom  of  millers  to  so 
contract,  and  must  be  hj  proof  that  millers  at  I. 
had  long  been  in  habit  of  thus  receiving  and 
losing  wheat,  or  having  it  destroyed,  and  that 
sellers  did  not  claim  pay  therefor;  in  fact,  that 
lones  of  wheat  by  millers,  and  exemption  from 
liabilitj  to  pa^  for  it,  had  been  so  frrauent,  and 
for  so  long  a  time,  as  to  become  law  of^the  place. 
OariiiU  V.  WaUaee.  12-252,  '59. 

9144.  No  Botice  to  nnderwriterSf  of  the 
eastern  in  a  particular  trade  requiring  contri- 
butions of  jettuoned  goods  earned  on  deal,  is  nec- 
esBaiy  to  bind  them.  T.  F.  A  M.  Ins.  Co.  v. 
aatmet,  '61.   Cf.  QrtaU  v.  LexingUm  F.  L. 

JEJm.  Cb.,1-23. 

^  9146.  In  ooBstmetlon  of  a  writing,  if  ques- 
tion do  not  arise  from  obscurity  in  writing  it- 
self qneetions  of  custom^  usage  and  actual  in- 
tention and  meaning  derived  therefrom,  are  for 
joiT.    Praiher  v.  Sata.  17-495,  '61. 

9146.  Defendant  indicted  tor  a  crime  can 
not  avoid  punishment  by  showing  it  was  custom 
of  country  to  do  act  charged.  Bankut  v.  State, 
4r-114,  '63. 

9147.  Reasonable.  A  local  custom  authoriz- 
ing  local  factor  in  his  own  discretion,  without 
knowledge  or  assent  of  his  principal,  to  ship  goods 
consignra  to  him  for  sale  in  his  own  market,  to 
a  factor  of  his  own  choosing,  unknown  to  prin- 
cipal, in  a  distant  and  difierent  market,  is  nn- 
leasonable.  WaUaee  v.  Jlforgan,  28-399,  ^64.  Cf. 
48-641;  40-195. 

See  AmnmeiU  Dtmagee. 

L  OeneraBy. 

IL  I^eading. 

III.  Bvidenee. 

IV.  Boa,  When  and  by  Whom  Aaueeaed. 

VI.  Right  Aliinn. 

VII.  NegHgenee. 

VIII.  I^eneee. 

IX.  Waiver. 

•  X.  OonteqtietUitU.  Remedif. 

XI.  Measure  ef  Damages. 

XII.  InteresL 

XIII.  Esemahry  and  Vindietitm. 

XIV.  XigwM. 


XV.  MUigaiion. 

XVI.  Exeeatbus. 

XVII.  Nominal 

XVIII.  GompensaUiry. 

XIX.  Snumnets. 

XX.  Froxmate  and  Bemole. 

XXL  Proepective  Pr^. 

I.  9«nenll7. 

9148.  Bnrden  of  inroof.  Where  plaintiff  haai 
anything  to  prove  in  first  instance.  In  order  to 
entitle  him  to  recover,  or  to  prove  his  damages,, 
where  such  damages  can  not  be  ascertained  hj- 
mere  computation,  burden  of  proof  is  on  him. 
AO.RGo.  V.  Mc  Whinney,  «ft-436,  '71. 

9149.  Damages.  Question  of  dami 
breach  of  warrant,  is  for  jury.  DSl  v. 
69-600,  '80. 

9160.  LossofllfB.  LlmltatiOB.  By  reason 
of  negligence,  action  1^  administrator,  under 
section  784  of  code  (B.  S.  '81.  284),  must  be 
brought  within  two  years  from  death.  Ifoana  v. 
Jeff.  R.  Co^  82-113,  '69.  . 

9161.  Vicions  animal.  Whoever  keeps  ab 
animal  accustomed  to  attack"  mankind,  witli 
knowledge  of  its  dangerous  propensities,  is  prima 
facie  liable  for  damases  at  the  suit  of  any  per- 
son injured  by  animal,  without  proof  of  any  neg- 
ligence in  securing  of  iL  Gist  u  keeping  of  an- 
imal after  knowledge  of  its  mischievous  dispo- 
sition. Suit  to  recover  for  injuries  received  from 
a  vicious  do^.  Complaint  allied  defendant 
kept  dog,  negligently  suffered  biro  to  ^  at  lai^,. 
and  that  he  attacked  and  bit  plaintiff,  without 
her  fault,  and  greatly  injured  her,  ete.,  and  that 
defendant  had  knowledge  of  fact  that  dog  waa 
accustomed  to  commit  such  injuries;  wherefore, 
eto.  Seld;  that  complaint  was  good.  Rtrtloaf 
V.  Haggar^,  86-178,  '71. 

9162.  Supreme  Court  can  not  award  dam- 
ages on  affirmance  of  a  judgment,  when  it  is  not 
shown  that  there  had  been  any  stay  of  execu- 
tion.   /.  B.AW.R  Co.  V.  Fergtmm,  42-243,  *73. 

9168.  The  Supreme  Court  can  not  consider 
any  question  as  to  amount  of  damages  assessed 
when  the  evidence  is  not  in  record.  Wilds  v. 
Sogon,  67-463,  '77;  House  v.  MeKinney,  64-240,. 
'76. 

9164.  Jdnt  defendants.  In  trespass  for  in- 
juries to  person  or  property,  some  of  defendants- 
may  be  found  guilty  and  some  not  guilty,  but 
damages  can  not  be  apportioned  among  those- 
found  guilty.  They  are  all,  in  law,  equally 
jointly  guilty,  and  damages  against  them  must 
be  assemed  entire.  Pcdmer  v.  Tkoaby,  1  Blf.  139. 
'21;  Ridge  v.  Wilsm,  1  Blf.  409,  '25;  IMl  t. 
Loekhart,  8  Bit  136,  '32. 

9166.  Vtaij  defendants.  An  action  for 
daiMfes  eansed  by  trespassing  animals  be- 
longing to  several  persons  may  be  brought  against 
one  or  only  a  part  of  owners.  Brady  v.BaU,  14- 
317,  '60. 

9166.  Cteneral  and  special.  General  dam- 
ages are  such  as  law  implies  or  presnmesto  have- 
accmed  from  wrong  complained  of.  Special 
damages  are  such  as  really  took  place  and  are 
not  implied  by  law.  Ztndlqr  T.  JPewpsy,  46- 
246,  73. 

n.  Pleading. 

9167.  A  complaint  ailing  that  defendanta 
nnlawfnllj  and  without  nght  burned  ytopetty 
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of  plaintiff,  to  his  damage,  is  sufficient.  P.  C.  & 
St.  L.  R.  Co.  T.  Culver,  6&-469,  '78. 

9158.  ATerdictassesBedplaintiff'sdamaffesat 
one  dollar,  whereupon  defendant  moved  for  a 
Judgment  for  all  coats  in  case,  except  sum  of  one 
dollar,  against  plaintiff.  Held;  properly  over* 
ruled.  Hdd;  proper  motion  in  such  case  is, 
"that  plaintiff  recover  no  more  costs  than  dam- 
ages," etc.   AiooA  V.  An^  68-425,  78. 

9159.  Complaint  for  damages  for  breach  of 
«xeeator]r  contract.  Such  damagee  as  natuiv 
ally  result  from  breach  are  provable  under  a  gen- 
«ral  allegation  of  damages.  Hadiey  v.  Pratker, 
64-137,  '78. 

9160*  In  a  complaint  to  set  aside  a  sale  on 
account  of  false  and  fraudulent  representations 
of  defendants,  on  vbich  plaintiffacted  and  relied, 
it  must  be  allied  and  proved  that  pieintiff  was 
Jidnred  thereof.   OoU  v.  MUler,  60-463,  '78. 

9161.  Llqnor  law.  Cause  of.  An  allegation 
""that  whilst  H  was  intoxicated  he  inflicted  a 
mortal  wound,"  is  not  sufficient  to  show  that 
-wound  was  inflicted  by  reason  of,  or  in  conse- 
'Quence  of,  such  intoxication.  Schajer  v.  Slate,  49- 
-460,  '75. 

9163.  Nor  an  allegation  that  a  sale  of  liquor 
in  part,  caused  intoxication  of  H,  and  that  while 
he  was  intoxicated  he  committed  act.  Id. 

9168*  Prayer.  A  complaint,  concluding  by 
averring  that  injury  done  to  property  of  plain- 
tiff was  to  damage  of  plaintiff  in  sum  of  t^tc., 

is  sufficient  as  a  prayer  for  damages.  L.N.A.& 
<?.  R.  Co.  V.  Smith,  58-575,  '77. 

9164.  Prayer  for.  A  complaint  need  not 
pray  for  damages  at  conclusion  of  each  para- 
graph ;  a  general  prayer  at  conclusion  of  com- 
plaint is  sufficient  JSpean  v.  Ward,  48-541,  '74. 

9165.  A  judgment  exceeded  amount  prayed 
for  in  complaint,  on  acconnt  of  accrued  interest 
after  suit  was  brought  no  available  error, 
as  S.  C.  will  deem  complaint  amended  which 
Tras  in  power  of  court  below.  Numbert  v.  Bowwr, 
29-491,  '68. 

9166*  A  complaint  may  be  sufficient  to  en- 
title plaintiff  to  aama^  for  breach  of  contract, 
tbooEh  filed  for  a  rescission  for  which  it  is  in- 
sufficient .i4danum  T.  Am^  80-380, '68. 

9167.  Where  defendant  elected  to  stand  on 
liis  answer,  to  which  a  d«nurrer  was  sustained, 
and  evidence  as  to  amount  of  damages  was  in- 
troduced, but  was  omitted  from  record  on  ap- 
peal, no  question  can  arise  before  S.  C  as  to 
amountof  damages  assessed.  Pullman  P.  Car  Co. 
y.  Taylor,  65-163,  '79. 

9168.  Complaint  for  assessment  of  damages 
:wainst  a  railroad  company  mnst  arer  the  law 
which  anthorlzed  the  defeadaiit  to  take  and 
appropriate  Uie  lands  taken  and  used  bv  it  as 
alleged.    Cfctin:*  v.  0.  A  <6 1.  R.  Co.,  70-161,  '80. 

9169.  Appropriation.  Complaint,  by  Wa- 
bash and  Erie  Canal,  grantee,  from  state,  alleged 
title  to  land  in  state  as  follows:  " Before  the ap- 

Eropriation  of  said  land  by  the  state,  the  same 
elon^  to  A  £ ;  that  *  *  *  the  state,  in  the 
exercise  of  her  power  of  eminent  domain,  *  *  * 
appropriated  said  land,  to  be  used  in  tibe  con- 
atanictton  of  said  canal,  and  constructed  said 
canal  upon  and  across  the  same;  *  *  *  that 
no  record  was  kept  of  said  appropriation,  •  *  •  * 
or,  if  kept,  it  had  been  lost.  Held;  appropriation 
was  sufficiently  alleged.  Rdd;  complaint  need 
not  allege  assessment  and  payment  of  damages 
to  A  B  under  act  of  Februaty  6,  '35  (Acts  '35, 
f.26).  AeJKmT.JFZaRHV,56-810,'77. 


9170.  If  the  appUeation  to  circuitcomt,  for 
a  writ  of  assessment  of  damages  to  land  taken 
by  a  railroad  company,  fklls  to  glTe  predae 
deserlptlon,  or  fails  to  show  law  nndra  which 
it  was  taken,  it  is  insufficient  on  demorrw.  L  A 
V.  R.  Co.  V.  Newtom,  64-121,  '76. 

9171.  An  application  for  a  writ  of  asMSS- 
ment  must  contain  a  precise  description  of 
land  taken  by  a  railroad  or  other  company.  A 
description  as  follows:  "extending  diagonally 
through  said  tract  of  land  (correcUy  des^bed), 
from  a  point  near  the  nortlu»st  comer  to  a  point 
near  southwest  comer,"  is  insufficient  LAV. 
R.  Co.  V.  AeiBwm,  54-121,  '76. 

9172.  When  land  is  taken  for  the  right  of 
way  of  a  railroad  over  and  across  a  tract  of 
land,  in  assessment  of  damages,  it  is  not  error 
to  refuse  to  permit  a  witness  to  testify  that 
the  farm  was  worth  as  much  or  more  after  con- 
struction of  road  throogh  it  than  it  was  before. 
W.  W.  V.R.O0.  T.  mawt,  89-536,  '68. 

9178.  The  statute  expressly  provides  that  in 
estimating  damages  in  such  cases  "  no  deductim 
shall  be  made  for  any  benefit  that  may  be  sup- 
posed to  result  to  owner  from  contemplated 
work."  Id. 

9174.  When  assessment  was  made  after  con- 
struction of  road  damsjge  done  to  the  residue,  \»y 
di^in^up  and  removing  earth,  may  be  conmd- 

9175.  Special.  A  complaint  for  recoreijrof 
property  and  damages  for  detention,  during  triaL 
can  not  be  so  amended  as  to  claim  new  special 
damages.    HarrU  v.  Mercer,  22-329,  '64. 

9176.  Special  and  general  complaint  to  re- 
cover damages  for  breach  of  contract  to  sow 
wheat  on  certain  land,  in  consideration  of  one- 
third  of  the  crop,  "  whereby  the  plaintiff  has 
been  damaged  in  the  loss  of  nis  crop  of  wheat,** 
etc.  Plaintiff  had  commenced  to  sow  the  wheat, 
but  defendant  refused  to  continue  a  performance 
of  contract  ^eM/plaintiff entitled tonospedal 
damages,  and  coula  recover  only  value  of  work 
done  by  him,  in  part  performance  of  contract, 
as  complaint  alleged  no  special  damages.  Lmd- 
ley  V.  DemToeey,  45-246,  '73. 

9177.  When  son  oanutt  dflnesne  is  pleaded,  in 
defense,  excessiveness  of  d^ense  may  be  shown 
without  a  reply.  fVsfter  v.  j&u^  4  Blf.  61&'38L 
And  under  a  replication  of  de  v^wia.  FItiondt 
T.  FoiUr,  4r442,  '53. 

m.  Evidence. 

9178.  Common  carrier.  In  an  action  a^nst 
a  common  carrier  for  damages  in  refusing  to 
transport  grain,  it  is  competent  for  plaintiff  to 
show,  that  in  consequence  thereof,  such  grain 
heated  and  spoiled,  notwithstanding  heati^ 
process  was  inuerent  in  nature  of  gram.  P.  C 
&  St.  L.  R.  Co.  V.  Morlm,  61-539,  '78. 

9179.  Evidence.  In  suit  upon  a  written  lease, 
it  is  proper,  with  view  to  laying  ground  for  dam- 
ages, to  introduce  evidence  tending  to  prove 
amount  and  value  of  crops  which  conk)  have 
been  raised  on  land  during  time  of  lease.  Am 
V.  FWu,  69-91,  '79. 

9180.  Proof.  Price  for  which  property  was 
sold,  at  a  judicial  sale,  is  not  conclusive  on  one 
who  was  a  stran^r  to  writ  and  adversely  inter- 
ested. Other  evidence  is  admissible  of  its  value. 
StoU  V.  Harrison,  78-17. '80. 

9181.  Proof  and  opinion.  Where  an  inatrae- 
tlon  is  asked,  whidi  leaves  jury  to  measure  dan- 
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from  their  opinion  o£  valae,  without  refer- 
«nce  to  proof,  it  sliould  be  xefased.  Haakeil  t. 
SmiB,  Ift-Sl,  *61. 

9182.  In  a  proceeding  a  R  K.  Co.  to  ap- 
propriate lands,  statements  of  witnesses  touch- 
ang  value  per  acre  of  land,  are  admissible. 
EmiisriUe,  etc.,  R.  Cb.  v.  Cochran,  10-560,  '68. 

9183.  Of  umilar  conditions.  Action  hj  A 
for  damages  to  his  property  by  reason  of  an 
adjacent  mill.  Sddy  evidence  that  B  had  not 
suaered  damage  to  his  propertp^  by  reason  of 
proximity  of  similar  mills  to  his  property,  was 
not  admissible.  Hudam  v.  Densmore,  68-391, 
19. 

8184.  Danuges.  Agtrraratlon.  Action  on 
case  for  causing  water  to  now  back  on  plaintiff's 
land,  by  erection  of  a  dam,  and  thus  producing 
3.  loss  of  his  building  materials  on  premises. 
Flea:  not  guilty.  M^;  plaintiff  could  not 
prove,  in  agRravation  of  damages,  loss  of  build- 
ing materials  on  land,  if  they  oelonged  to  him 
ana  another  in  partnerahip.  7Vun6/e  v.  GiUm  t, 
i  Blf.  218,  '33. 

9185.  In  an  action  for  damages  caused  by 
irronghil  ejectment  of  a  person  from  a  rail- 
road train,  evidence  of  time  of  night  such  per- 
son obtained  shelter,  condition  of  his  health, 
character  of  his  sickness,  condition  of  his  per- 
son and  of  his  clothing,  soon  after  ejectment,  is 
competent ;  but  statements  made  by  him  to 
other  parties  are  incompetent.  I.  P.  &  C.  R. 
R  Cb.  V.  Anlhoay,  48-183,  73. 

9186.  Killing  horse.  Action  for  dama^  for 
killing  a  horse.  Hdd;  value  of  horse  at  time  of 
hiE  death  was  measure  of  damages.  But  it  was 
■competent  to  show  condition  of  horse  by  wit- 
nesses who  had  seen  him  at  an^  reasonable  time 
before  killing,  ranging  within  three  months, 
and  then,  after  proving  by  other  witnesses  that 
bis  condition  was  unchanged^  former  mi^ht  tes- 
tify to  value  of  horse  at  tune  of  killing,  on 
hypothesis  that  his  condition  was  same  as  when 
they  saw  him.  Tbledo,  €te.,B.Oo.Y.  Smith,  25- 
288,  '65. 

9187.  Appropriation.  Opinion  of  witnesses 
notadnlMiMe  to  prove  damages.  The  opinions 

of  witnesses,  as  to  amount  of  damages,  whether 
in  appropriation  of  lands  for  railroad  purposes  or 
otherwise,  are  not  competent  evidence.  BaUimore, 
<ic.,Cb.  v.  Joknaon,  69-247,77 ;  Evaasviile,  elc,Co.  v. 
FUoKUriek,  10-12X>,  '58;  Sindair  v.  Romh,  14- 
450,  '60 ;  MUcheU  v.  AUiwti,  29-43,  '67 :  BiaseU  v. 
Wert,  g&-54,  71 ;  Toledo,  etc,  Co.  v.  Smiih,  26- 
288, '66;  OO/ o/i.  v.  itfcJ/a/m,  49-493, '75 ;  Bal- 
timore, etc,  R.  Co.  V.  Johnson,  69-480,  '77 ;  BcUiir 
more,  eie.,  R.  Co.  v.  Sloaer,  69-579,  77. 

9186>  Opinions  may  he  received  in  evidence 
as  to  value  of  land  appropriated,  but  not  as  to 
damages  to  residue.  cSQr  Logan^ort  y.  MeMiUen, 
wpra. 

IT.  How,  Wben  and  bj  Whom  Assessed. 

9189.  The  lury  having  foiled  to  make  a»> 
MSUUeBt  of  damages,  where  amount  could  be 
ascertained  by  computation,  court  assessed  them. 
It  did  not  appear  thatdefendant  objected.  Hdd; 
merits  of  cause  having  been  fairly  determined, 
defendant  could  not  raise  objection,  for  first 
•time,  in  S.  C.    Medier  v.  Hiatt,  14-405,  '60. 

9190.  Inquiry  ot  In  a  suit  upon  official 
bond  of  a  school  commissioner^  after  an  inter- 
locutot7  judgment  for  plaintiff,  inquiry  of  dam- 
ages was  sabmitted,  by  agreement  of  parties,  to 


referees.  Held  ;  submission  authorized  by  B.  S. 
'43.   £uUaer  T.  Stale,  8-86, '51. 

9191.  If  declaration  in  assumpsit  contain  a 
count  on  a  note,  and  a  common  count,  and  de- 
fendant appear  to  suit  and  suffer  judgment  by 
nil  dieU,  court  can  not  assess  damages  without 
consent  of  partiee.  SkermoH  v.  WilaM,  7  Blf.  362, 
'45. 

9192.  Assessment  by  court.  If  amount  of 
damages,  id  attachment,  de^nds  upon  mere 
calculation,  no  writ  of  inquiry  is  necessary,  ifen- 
rie  V.  SwewKy,  5  Blf.  273,^40. 

9193.  Damages  may  be  assessed  hj  the 
conrt,  in  a  suit  upon  a  judgment.  HarnTifftm 
V.  Wuheroip,  2  Blf.  37,  '27.  Upon  any  written 
instrument  fixing  amount  to  be  paid.  TannehiU 
T.  Thomas,  1  Blf.  144,  '21 ;  Bradfield  v.  McCormick, 
3  Blf.  161,  '32 ;  Jones  v.  Jon<w,  5  Blf.  333,  '40. 

9194.  And  that,  too,  where  amount  might 
have  b^n  dischanted,  when  due,  in  specific  ar- 
ticles,  ifettferv.  .fibor«,lBlf.342,'25. 

9195*  And  by  consent  of  parties,  in  debt  on 
bond  for  performance  of  covenants.  Thamptm  T. 
WUaon,  id.  3oS,  '25. 

9196.  And  in  all  civil  cases,  where  a  jury  is 
waived.    M.  &  1.  R.  Co.  v.  Wkitauck,  8-217,  '56. 

9197.  Damages  most  beassessed  by  a  Jury, 
unless  there  be  a  waiver,  on  a  bond  for  per- 
formance of  covenants.  2hnneA4U  t.  Thomas,  1 
Blf.  144,  '21. 

9198.  As  conveyance  of  real  estate.  LindUff 
V.  Lukin,  id.  266,  '23. 

9199.  In  a  suit  against  an  adminbtrator  on 
account  of  effects  nnadministered.  Wood  v. 
Lemon,  id.  198,  '22. 

9200.  When  a  complaint  shows  that  plain- 
tiff has  a  cause  of  action  for  some  amount  in 
damages,  amount  can  not  be  decided  or  ques- 
tioned by  demurrer.  W.  U.  T.  0>.  v.  Sa^ns, 
49-223,  '74. 

9201.  Damages,  by  whom  assessed.  Dam- 
ages by  changing  grade  of  streets  and  alleys  by 
a  city,  are  to  be  assessed  by  commissioners  un- 
der section  62  of  act  affecting  cities.  CUy  ho- 
gamport  v.  Pollard,  50-151,  75.  (v.  R.  S.  '81, 3166.) 

9202.  Appraisers,  under  section  15  of  R.  R. 
act  (1  G.  &tl.  509, 510).  must  he  fkvehoUers 
when  ordered  or  selected  by  court,  but  if  either 
party,  excepting  to  first  appraisementj  demand  a 
trial  by  jury,  jurors  need  only  be  "  hoiuehold- 
ers."  In  a  proceeding  to  assess  damages,  com- 
menced under  section  708  of  code,  jurors  must 
be  freeholders.  L.  N.  A.  d  St.  L.  A.  L.  R.  Oo.  v. 
Dmlen,  89-393,  '72.  (».  R.  S.  '81,  907,  3907.) 

9208.  A  Judgment  hy  dehnlt  admits  that 
something  is  due  the  plaintiff;  but  amount  is 
open  to  proof.  Defendant  may  have  a  rc^lar 
trial  to  ascertain  amount  of  damages,  argue  the 
questions  involved,  move  for  a  new  trial,  and  re- 
serve, by  bill  of  exceptions,  any  question  affect- 
ing question  of  damages.  He  may  show  that 
plaintiff  is  entitled  to  only  nominal  damages. 
Briggs  V.  Sneghan,  45-14,  '73. 

fra04.  No  matter  whatproof  may  be,  jury  can 
not  find  for  defendant  Mia  t.  SttUe,  2-262,  '5a 

T.  SuitItbI, 

9205.  The  right  to  damafpes,  to  be  recovered 
in  a  civil  action,  for  false  imprisonment,  is  a 
ehose  in  action,  passing  to  one's  representatives 
at  death,  and  is  assignable.  Griffin  v.  Wileox,3l~ 
S70,  '63. 
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9204.  Damages  to  land,  remaining  uacol- 
lectod,  do  not  paas  to  vendee  nor  descend  to  heir. 
aamkY.  Q.kTl  B.  O.,  70-161,  '80. 

n.  Bight  <rfAettoB. 

9207.  If  lower  riparian  proprietor  so  con- 
stmct  his  dam,  as,  during  ordinary  freshets,  to 
throw  water  back  upon  premises  above,  he  is  re- 
sponsible for  damages.  But  he  is  not  liable  for 
damages  caused  by  extraordinary  floods,  against 
which  his  ordinary  sicill  and  foresight  wooTd  not 
provide,  tiiongh  backine  of  water  may  be  in- 
creased by  dam.  BriaM,  de.,  Cb.  v.  Amer,  07- 
236,  79. 

9208.  Drainage.  An  action  of  debt  was 
brought  by  appellant  against  appellees.  The 
declaration  states  that  channel,  by  which  it  is 
intended  to  drain  Lost  creek,  in  Vigo  county, 
under  statutes  of  '37  and  '38,  was  located  through 

filaintifi''B  land;  that  plaintifi* was  aggrieved  by 
ocation  and  construction  of  work  ;  that  he  did, 
within  one  year  after  passage  of  statute  of  '38 
(which  is  set  out),  present  his  petition  to  county 
commissioners,  setting  forth  cause  of  his  griev- 
ance ;  that  three  disinterested  freeholders  of 
county  were  appointed,  etc.,  who  reported  that 
he  had  sustained  damage  to  amount  of  $275,  and 
that  defendants,  though  often  requested,  had  re- 
fused to  pay,  etc  Had;  on  general  demurrer, 
that  salt  lay  against  appellees,  and  that  decla- 
ration was  substantially  good.  Qaatag  v.  £d. 
Chm'g  Vigo  Co.,  6  Blf.  440,  'lo. 

9209.  Flowing  water.  Where  one  constructe 
a  dam  so  as  to  flow  back  water  upon  another's 
land,  it  is  a  presumption  of  law  that  act  is  a 
damage,  and  no  special  damage  need  be  proved. 
This  applies  as  well  to  mill-dams  as  others.  An 
obetmction  caused  by  back  flowagefrom  a  dam, 
need  not  be  continuous  to  authorize  an  action. 
Cory  V.  Siieox,  6-39, '64. 

9210.  Where  a  lease  for  ^ears  contained  a 
provision  that  nothing  in  the  instrumentshould 
prejudice  or  affect  right  of  lessor  to  demand  and 
recover  any  damage  resulting  to  the  property 
from  construction  of  railroads,  to  same  extent  as 
if  he  was  in  possession.  Hdd  ;  lessee  can  not  re- 
cover for  an  injury  therefrom  to  his  term.  Bvr- 
bridw  V.  N.  A.  &  S.  R.  Co.,  9-646,  '57.  , 

9211*  In  absence  of  such  a  provision,  a  ten- 
ant foryears  might  recover  damage  to  his  term ; 
U  seem  that  a  tenant  for  life  in  same  lands  might 
recover  damage  to  his  estate  and  remainderman 
might  recover  damage  to  reversion.  Id. 

v212.  The  premises,  in  such  case,  were  leased 
snbjeet  to  right  of  way  of  such  railroads  as  might 
be  constructed  through  them ;  and  lessor  rraerv- 
ed  right  of  recovering  damages  to  realty  result- 
ing from  such  construction.  Id, 

9213.  If  lessor  should  waive  his  right  to  re- 
cover such  damages,  waiver  would  go  to  benefit 
of  railroad  company,  and  not  to  that  of  lessee. 
Id. 

9214,  Ditching.  Overflow  of  water.  Dam- 
ages arising  from  overflow  of  plainUff's  land  by 
reason  of  a  ditch  conatmctea  by  defendant  on 
his  own  land  may  be  recovered,  and  complaint 
need  not  aver  that  act  of  defendant  was  wrong- 
fully and  unlawfully  done,  or  without  plaintiff"s 
license  or  his  express  permission.  Sucn  matters 
were  for  defense.  Witkinaon  v.  AppUgtite,  64-98, 
78. 

9215*  A  complaint  alleging  negligent  per^ 
mitting  of  hogs  to  obstruct  a  ditdi,  throwing 


timber  therein,  and  failing  to  clean  mt  saict 
ditchj  whereby  plaintiff's  land  wu  damaged,  is 
sufficient  on  demurrer,  even  at  common  law. 
Chamben  t.  Kylt,  67-206,  '79. 

9216*  If  defendant  was  injaied  by  order  of 
board  of  commissioners  establishing  ditch,  he 
should  have  appealed  ;  and  not  havine  done  so, 
he  may  not  set  up  such  injuries  as  a  defease  to 
obstructing  ditch.  Id. 

9217*  A  railroad  company  is  liable  in  an  ac- 
tion for  damages  caused  by  its  track  and  ean 
bankments  In  stopping  the  regular  lew 

waters^  and  throwing  it  upon  plaintiff's  lands, 
and  also  in  preventing  free  access  to  and  from 
plaintiff's  house.  I.  B.  &  W.  R.  Co.  v.  SmiiL 
52^28.  76. 

9218.  Diligence.  A  railroad  company  may 
be  liable  for  damages  incurred  in  constructioa 
of  a  road  over  plaintiff's  land,  though  it  wu 
located  and  won  done  with  utmost  care.  N.  J. 
&&B.OKY.  Huff,  19-316,  '62. 

9219.  Use  of  property.  The  owner  of  a  brew- 
ery ia  liable  in  damages  tor  injury  caused  to  ad- 

J'oining  property  by  fire  from  sparks  and  coals 
ailing  from  brewery,  if  it  be  shown,  either  th»t 
ordinary  care  and  diligence  were  not  employed 
in  construction  of  chimney,  furnaces  and  flues,, 
or  that  he  was  guilty  of  negligence  in  manage- 
ment.   Qagg  V.  VeUer,  il-pB^  '72. 

9220.  In  Buch  a  case,  evidence  may  be  admit- 
ted to  prove  smoke,  sparks  and  flame  had  been 
seen  coming  out  of  top  of  chimney  at  other  times^ 
and  an  instruction  given  to  jury  that  it  was. 

S roper  for  them  to  consider  and  weigh  such  evi- 
ence  in  determining  proper  construction  of 
chimn^,  etc.  Id. 

9221.  If  a  |>erson  obgtrnct  a  gutter  with 
building  matenals,  and  theret^  cause  water  to 
flow  into  cellar  of  another,  he  is  liable  in  dam- 
ages.  BaU  V.  Amulrong,  10-181,  '68. 

9822.  Damam  for  special  li^nrj  from  a 
naisance  mav  be  recovered  by  an  individual. 
ScheibU  v.  Law,  65-332,  '79. 

9228.  Action  by  one  against  adjoining  pro- 
prietor for  damages  and  to  abate  a  nnlMuce. 
Complaint  alle^  that  a  certain  water-course 
flowed  from  plaintiff's  land  acrosa  defendant's; 
that  a  dam  across  suck  water-course,  buUt  on 
defendant's  land  hj  his  remote  grantor,  had  beea 
so  increased  in  height  by  defendant's  immediate 

f;rantor  and  by  himself  as  to  back  water  upon 
and  of  plaintiff  and  others ;  that  natural  chan- 
nel had  oeen  so  narrowed  by  levees  as  to  impede 
natural  flow  of  water ;  and  that,  in  consequence, 
lands  of  plaintiff  had  been,  and  would  continae 
to  be,  overflowed  and  rendered  unfit  for  cultiva- 
tion, and  his  crops  damaged.  Held;  sufficient 
on  demurrer,  and  as  it  showed  a  cause  of  acUon^ 
mere  surplusage  did  not  vitiate  it.  SduabUv. 
Law,  65-332.  '79. 

9224.  Nuisance.  A  landlordj  who  owns 
and  leases  property  on  which  is  situate  a  kiln 
used  for  drying  lumber,  knowing,  or  having  rea- 
son to  know,  that  such  use  is  dangerous  to 
neighboring  property.  Is  liable  to  owner  of  such 
neighboring  property  for  damage  done  to  same  by 
fire  from  such  kiln.  Hdtmg  v.  Jordan,  6S-21,  '70. 

9226*  A  person,  who  without  fault  or  n^li- 
gence  on  his  own  part,  receives  a  bodily  hurt, 
or  suffers  damage  to  his  property  in  conse- 
quence of  an  otutmction  in  the  highway,  is 
specially  damnified,  and  may  maintain  an  ac- 
tion against  author.  Wood  v.  Mean,  12-515^ 
'69. 
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922C.  Id  tiie  ranoral  of  a  nnlsanee,  party 
abating  it  Is  only  is  onl^  liable  for  a  vanton  or 
tinnecessaTT  injury.  Cuy  IwHaMpoiM  v.  Miller, 
■S7-S94,  '6&. 

9227.  If  party  remoring  it  is  a  street  com- 
missioner, and  nuisance  cwuuted  oi  swid  and 
{[ravel,  value  of  material  taken,  its  cost  of  re- 
moraJ,  toother  vith  benefit  done  to  plaintiff, 
flhould  be  considered.  Id, 

9228.  Where  the  walls  of  a  burnt  honse 
are  left  in  an  unsafe  eondltlon,  owner  is  re- 
sponsible for  damage  resulting  from  their  fall ; 
and  it  is  no  defense  that  premises  were  in  sole 
charge  of  a  competent  contractor,  under  con- 
tract to  rebuild.  SmetimU  v.  fbaqf,  67-408,  '79. 

9229.  Uable  for  fidlinK  walls.  A  city,  after 
notice  of  E  dangerous  wall,  taking  no  steps  to 
guard  public  against  it,  is  liable  for  damages 
caused  oy  falling  of  it  or  any  portion  of  it  Grine 
V.  a^liWayne,  45-429,  '74. 

92SIK  Also  for  damages  arising  from  daneer- 
ons  sidewalks.  r.  OUu  QreeaeiuUe,  48-o74, 

13. 

92S1*  Action  for,  will  not  lie  against  an  ofll- 
«er  for  rendering  a  deelsion  or  judnnent  in 

any  jadicial  proceeding.  Hn^oranY,  MeOuUottgh, 
«8-l79,  '79;  Kress  v.SUOt,  66-106,  78;  State  v. 

JiaabOTL  68-58.79. 

92S2.  Llabllit J  of  officers.  In  "voluntary 

-escapes  "  officer  is  liable  to  full  amount  of  judg- 
ment against  prisoner.   StiOe  t.  Jfu&n, 
75. 

9288.  InqnislttM  of  Innaer.  If  proceed- 
ings to  procure  another  to  be  found  insane  were 
instituted  maliciously  and  without  probable 
■caiiae,  parties  so  prosecuting  are  liable  lor  dam- 
ues  in  excess  of  taxable  costs.  Loekenourv.Sida, 
67-360,  77. 

9284.  CItU  action.  One  is  liable  in  an  ac- 
tion for  damages  in  maliciously  prosecuting  a 
■civil  action  without  cause.  Id. 
■  9285.  Fromlse  ot  proTision  tn  wiU.  A  con- 
tacted with  B  that  he  would,  at  his  death,  leave, 
and  bequeath  to  latter,  a  share  or  interest 
in  bis  estate,  equal  in  value  to  any  share  or  in- 
terest had  or  received  by  any  of  his  children,  if 
latter  would  enter  his  family  and  lire  with  him 
and  family,  until  she  was  twenty-one  years  of 
age,  or  married,  or  his  death.  B  ^rformed  her 
part  of  contract  A  died  leaving  his  estate  to  an- 
•other.  Stld;  though  a  specific  performance  of 
contract  could  not  be  had,  B  had  an  action  for 
damages.  Held;  damages  would  be  measured 
by  amount  promised,  not  by  value  of  services. 
iVod  V.  Tarr,  68-390,  76;  Lee  v.  Oarter,  62-342, 
76;  BeBv.  Hemlt,  24-280,  '65. 

9286.  If  one  be  attacked,  he  may  defend  him- 
self, using  no  more  force  than  may  be  necessary 
to  repel  attack ;  but  should  he  go  beyond  this 
and  use  more  force  than  necessary,  he  becomes 
a  trespasser  himself,  and  his  assailant,  though 
first  in  the  wrong,  rnay  maintain  an  action  for 
damages.    Adams  v.  ff^ggoner,  83-531,  70. 

92o7.  Damt^escan  not  be  allowed  on  account 
of  Taeatlon  of  highway,  if  finding  of  reviewers 
is  against  utility  thereof.  BuUerworth  v.  BartleO, 
6(^437,  75. 

9288.  Tort.  Intent.  Whepe  a  person  un- 
provoked, intentionally  and  wrongfully,  throws 
a  missile  with  purpose  of  hitting  another,  and 
in  so  doing  hits  and  injures  another,  uninten- 
tionally, he  is  liable  to  party  injured  fordamage 
done.  He  did  not  intend  to  inflict  injury,  but 
be  intended  to  do  wrongful  act,  from  which  in- 


juiT  resulted.  Fact  that  it  was  done  in  sport, 
it  having  been  intentionally  done,  does  not  re- 
move liability.    I^eraon  v.  Hagher,  69-130,  77. 

TU.  Segligeace. 

9889.  Contribntorj.  Allegations  that  in- 
jurv  complained  of  was  occasioned  by  want  of 
skill  and  care  of  defendant,  are  not  sustained, 
if  it  is  proved  that  negligence  of  plaintifi*  con- 
tributed directly  to  produce  injury.  Qrtmm  v. 
£oen<r,  6e-497/77;  &udder  v.  <>omdi,  48-343, 
73. 

9240.  Facts  showing  eoatillnitoiT  negli- 
gence ma^  be  proven  under  f  eneral  oenlal  to 

a  complaint  for  damages  arising  from  negli- 
gence. J.  &  F.  T.  Co.  V.  Baldmn,  67-86,  77. 

9241.  I>eatb.  Section  784.  Degree  of 
care.  It  will  not  do  to  say  "there  can  be  no 
wrongful  act  or  omission,  if  the  party  has  exer- 
cised due  and  ordinary  care,"  when  relations  of 
carrier  and  passenger  exist  for  a  consideration. 
Sherlock  v.  AUmff,  44-184,  '73.  (n.  B.  a  '81, 
284.) 

9242.  Dn^nee  of  eommon  carrier.  The 

law  im|K»es  on  owners  of  steamboats,  engaged 
in  carrying  passengers,  and  their  employees,  duty 
of  exercising  nighest  d^ree  of  skill  and  care  in 
navigation  and  management  of  their  boats ;  but 
they  are  not  insurers  or  bound  to  carry  passen- 
gers safely  at  all  events.  As  carriers  of  goods, 
they  ore  insnrers  or  fpiarantors,  and  accident  is 
no  excuse.  As  earners  of  passengere,  they  are 
only  liable  for  Degligence.  It  will  not  do  to  re- 
quire an  exercise  only  of  such  care  and  skill  as 
are  ordinarily  exercised  on  western  rivers.  Sher- 
lock V.  AUing,  44-184,  73. 

9248.  Carriers  of  passengers  "  are  responsible 
for  slightest  neglect,  if  an  injuir  is  caused 
thereby."   Jeff.  B.  Go.  v.  Hendr^  26-228,  '66. 

9244.  Pleading.  In  an  action  to  recover  for 
an  injury  to  person  or  property  caused  by  negU* 
gence  or  carelessness  of  another^  complaint  must 
show  that  ^laintifi*,  or  party  injured,  was  guilty 
of  no  negligence  which  contributed  to  injury. 
L.  N.  A.&aR.  Co.  V.  Boland,  58-398,  76 :  K 
&  CKCo.  V.  DexUr,  24^11, '  66 ;  JC  A  &  N. 
I.R.KC0.  V.  ianfiE,  29-628,  '68 :  iVendeni  etc., 
V.  DmoueheU,  2-586,  '51 ;  J.  B.  Co.  v.  Beadrieka, 
26-228,  '66;  L  P.  C.  R  Go.  v.  Keefy,  28- 
133, '64:  Board,  etc.,  v.  ifosier,  19-400,  '68;  SuU 
V.  Oiiv  Goahen,  42-339,  '73. 

9246.  The  facte  must  prove  same.  Thompmm 
V.  C.  X.  A  a  R.  Co.,  64-197,  '76. 

9246.  Contributory.  Complaint  a^inst 
turnpike  company  for  damages  to  plaintiff,  al- 
leged: "The  defendant  carelessly  and  negli- 
gently suffered  and  permitted  the  gravel  to  be- 
come worn,  90  that  a  deep  hole  was  made  in  one 
side  of  the  track  of  said  road,  which  plaintifi*, 
with  reasonable  care  and  prudence,  could  not 
avoid,  notwithstanding  plaintiff  had  notified  de- 
fendant of  the  fact  that  the  same  was  so  out  of 
repair  at  said  last  named  place."  Hdd;  bad 
on  demurrer.  It  shows  contributory  negligence. 
J.  &  F.  T.  Co.  V.  Baldwin,  57-86,  77:  I^mdml, 
etc,  2btm  MU  Vernon,  v.  DuaoaeML  2-586,  '51 : 
Rieal  V.  Oiig  QoAen,  42-339,  '7& 

Till.  Defenses. 

9247.  Notice.  The  fact  that  injured  drain 
was  imperfect  for  use  intended  by  its  construe- 
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tion,  is  DO  jQstification  forinjaring  it.  Nor  will 
a  license  from  an  adjoining  owner,  through 
whose  land  drain  also  runs,  oe  a  justification. 
O.  <fe  M.  R.  Cb.  V.  Hmberger,  48-462,  '73. 

9248*  Notice  of  committing  of  such  injuir, 
is  not  necessarj  before  an  action  for  damages.  Id. 

9249.  I^Jnrj  caused  by  obstruction  in  a 
street*  Answer,  that  defendant  did  not  wrong- 
fully, etc.,  lay  a  pile  of  dirt  and  gravel  in  Bast 
street;  but  alleges  truth  to  be  that,  on,  etc.,  at, 
etc.,  defendant  being  about  to  build,  and  engage 
in  building  a  house,  on  lot,  etc.,  bordering  on 
said  street,  did  deposit  in  said  street,  near  to 
said  building  being  erected,  materials  for  such 
building,  for  a  reasonable  time,  and  not  longer, 
to-wit:  A  lot  of  sand,  which  is  same  "  pile  of 
dirt  and  gravel  "  complained  of.  Defendant  says 
he  left  ample  space  in  said  street,  to-wit:  Fifty 
feet  around  said  sand,  for  passageof  all  traveling 
that  way,  and  for  wagons,  busies,  etc.  Where- 
fore, if  any  harm  came  to  plaintifT's  buggy,  etc., 
it  was  fault  of  plaintiff,  etc.  .BeM/  the  answer 
was  bad,  for  not  showing  a  reasonable  necessity 
for  placing  building  materials  upon  street ;  that 
court  can  not  infer  such  necessity  from  fact  that 
building  was  being  erected  in  a  populous  and 
thriving  city.    Wood  v.  Meara,  12-615,  '59 

9250.  Following  answer  was  held  good :  That 
defendant  deposited  same,  as  alleged  in  second 
and  third  parwaphs,  and  for  purposes  therein 
named,  wmch  u  same  pile  complained  of ,  as  be 
had  a  right  to  do ;  that  same  had  not  remained 
there  an  unreasonable  length  of  time;  and 
plaintiff,  well  knowing  that  said  materials  were 
there,  carelessly  drove  his  mare  and  buggy  upon 
said  sand,  and  mare,  being  old  and  clumsy,  fell, 
and  slightly  injured  shafts  of  buggy,  doing  no 
other  damage.  Id. 

9261.  Cuverts.  Flewliif  water.  A  person 
acting  as  sapervisor,  waa  sued  in  case  for  con- 
structing a  culvert  across  a  poblic  road  in  his 
district,  in  such  a  manner  as  to  convey  water 
from  a  hill-side,  into  and  upon  plaintin's  tan- 
yard,  to  his  injury,  etc.  Plaintiffnaving  proved 
construction  of  culvert  in  manner  chained,  etc. 
Hdd;  defendant,  to  relieve  himself  from  liabil- 
ity, was  bound  to  show  that  culvert  was  necea- 
saiv  for  construction,  repair  or  preservation  of 
liignwaT,  and  was  constructed  at  the  proper 
place.  OmtieU  v.  Emrie,  4-209.  '53.  Cf. 

9262.  Where  one  of  counts  on  a  title-bond, 
setting  forth  condition  and  assigning  breaches, 
was  barred  by  a  valid  plea,  other  count  being  on 
penal  part  of  bond  only,  and  a  plea  thereto 
(oyer  having  been  obtained  of  condition)  hav- 
ing been  correctly  overruled  on  demurrer,  but 
no  breaches  suniested.  Held;  damages  could 
not  be  assessed  plaintiff,  on  either  count 
Bntwn  V.  Hart,  7  BIf.  429,  '46. 

IX.  WaiTer  of  Duuges. 

See  Waiver. 

9258.  Withdrawal.  An  owner  of  land,  hav- 
ing by  petition  for  opening  of  a  street,  waived 
his  rights  under  law,  sold  land  before  street  was 
open^  by  city,  and,  therefore,  before  council 
acted  upon  bis  waiver.  Hdd  ;  such  sale  may  be 
deemed  as  a  withdrawal  of  waiver,  and  street 
could  not  be  thereafter  opened  without  compen- 
sation.   Pany  v.        Richmond,  27-66,  '66. 

9254.  When  land  is  appropriated,  in  pursu- 
ance of  provisions  of  a  statute  which  requires 
owner  to  file  his  claim  for  damages  within  a  lim- 


ited time,  a  failure  to  make  such  claim  withim 
time  is  a  waiver.  Ntlaan  v.  Ftemmg,  &6-81(^  T?. 

X.  CoiisMiiMHtlal  Baaa^  and  Smedy. 

9255.  A  person  may  use  his  own  land  as  he' 
pleases,  provided  he  is  reasonably  careful  not  to 
injure  third  persons;  and  this  doctrine  applies 
to  use  of  streets  by  cities,  and  highways  by  state- 
and  counties,  through  their  officers.  W.&KC 
Go.  V.  Spears,  10-441,  '61. 

9260.  Damnam  absque  i^Jaris.  There  are 
manv  consequential  injuries  that  may  happen 
to  otliers  from  Intimate  use  of  one's  own  prop- 
erty, for  which  there  is  no  redress.  Id. 
'9257>  But  there  are  consequential  injuries 
arising  from  use  of  one's  own,  or  of  another's, 
which  will  render  person  causing  them  liable  to 
pay  damages ;  as  an  unusual  obstruction,  or 
nuisance,  in  a  street  or  highway,  occasioning 
special  damages,  or  a  nuisance  injurious  to 
health  erected  on  one's  own  land.  la. 

9258.  A  railroad  company  is  liable  for  an 
injury  resnlting  from  construction  of  their  work, 
as  at  common  Taw,  where  no  remedy  is  given  by 
charter.  /.  C  R.  Go.  v.  Boden,  10-96,  '58;  E.  <fr 
C.  R.  Go.  V.  Dick,  9-433,  '57.   Cf.  18-90. 

9259.  Conseqnentliu  damages.  Appropri> 
ation.  In  construction  of  work  for  whicn  prop- 
erty of  another  is  taken,  reasonable  care  and 
skill  must  be  exercised,  or  party  will  be  liable  to 
an  action  for  tort  as  at  common  law.  L. 

Go.  V.N.  A.  AS.  R  Co.,  18-90,  '59. 

9260.  In  an  action  on  case  to  recover  each 
damages,  itmay  be  presumed  that  plaintiff  had 
claimed  and  recovered  under  statute,  such  dam- 
ages as  location  selected  would  occasion.  Id. 

9261*  A  party  proceeding  under  the  statute  to 
recover  such  damages,  may  have  injunction  un- 
til such  damages  are  paid;  and,  pernaps,  to  con- 
trol location.  In  proceeding  for  the  assessment 
of  damages,  question  of  location  is  examinable. 
L.  P.  R.  Co.  V.  A'.  A.  &  S.  R.  Co.,  18-90,  '69.  Cf. 
86-403;  26-53  :  23-623  ;  4&-178,  194. 

9262.  Flowing  of  water.  Suit  against  trus- 
tees of  W.  &  £.  Canal  to  recover  damages  occa- 
sioned by  flowing  of  water  upon  lands  of  plain- 
tiffs, re8ultinghx>m  raising  of  a  dam  across  Wa- 
bash river.  Hdd;  that  damages  sued  for  were 
not  occasioned  by  taking  of  land  or  materials, 
in  sense  of  internal  improvement  act  of  '36,  and 
were  not  recoverable  in  special  mode  therein 
prescribed,  but  in  an  action  at  law,  and  hence 
two  years'  limitation  did  not  apply.  Hdd,  olao; 
that  diversion  of  suriace  water  from  land  of  an- 
other, by  excavations  on  one's  own,  and  backing 
of  water  upon  lands  of  another,  bv  means  of 
dams,  etc.,  were  injuries  for  which  an  action 
would  lie  at  common  law.  Held,  abo;  that  in- 
juries by  backing  water  seem  to  be  embraced  in 
the  constitutional  inhibition  against  injuring- 
property  by  legislative  authority,  without  mak- 
ing compensation.  W.  A  K  OamdY.Skiean,  16- 
441, '61.   a.  19-315;  18-77. 

9268.  Obstructing  streets.  Damages  re- 
sulting from  the  grading  of  streets  and  highways, 
so  far  as  they  consist  in  rendering  passage  to 
and  from  adjoining  lots  more  inconvenient  and 
expensive,  fall  wi^in  class,  from  which  there  is 
no  redress.    W.  &  E.  Canal  y.  l^aecBt,  $i^pra. 

9264.  There  are  consequential  injuries  re- 
resulting  from  use  of  one  s  own,  or  another's, 

firoperty,  which  wiU  render  person  causing  them 
iable  to  pay  damages;  as  unauthorized  ob- 
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strocUoQ,  or  noisance,  in  a  street  or  highway,  oc- 
casiotiiDg  special  damage,  or  a  naisance  injuri- 
ous to  health  and  com(ort  of  others,  erected  on 
one's  own  land.  Id. 

9265.  If  owner  of  land  make  an  excavation 
within  his  own  premises,  tberebv  drainins  a  well 
or  subterrsneaD  spring  of  another,  it  is  aamnttnt 

11^ '6a 

Street  impreTemeiits.  In  absence  of 

anj  \^al  provision  aathorizing  it,  consequential 
damages  resulting  from  a  change  in  grade  of  a 
street  can  not  be  recovered  by  property-holdera 
against  the  city.  Such  consequential  injup*  does 
not  come  within  that  clause  of  constitution 
which  prohibits  taking  of  private  property  for 
pnblic  ose,  without  compensation  first  assessed 
and  tendered.  Maey  et  aL  r.  City  ItuVpoia,  17- 
267.  *61 ;  C%  Vinemnes  v.  iZteAonb,  23-381, '64; 
G^lhiphi  V.  Evans,  86-90,  '71. 

9267.  Owners  of  lots  contiguous  thereto,  have 
no  right  to  compensation  for  consequential  dam- 
ages, unless  they  are  expressly  given  by  statute; 
snd,  when  thus  given,  compensation  must  be 
sought  in  manner  described  therein.  Snyder  v. 
PnA  A  TnsL  TtmnilUxkpori,  6-237,  '55. 

•268.  WheB  a  street  istaken  by  a  railroad 
eeBfkUJ)  s  party  enUtled  to  use  such  street  can 
not  parsne  statutoiy  remedy,  hut  must  sue  for 
damages  for  a  consequential  injury.  ProUavm  v. 
lACiR.  Go.,9-m,  '67. 

9269*  Where  no  part  of  property  of  an  ex- 
isting company,  nor  of  an  individual,  is  taken  un- 
less statute  plainly  authorizes  a  proceeding  to 
assess  damages  for  oonseqnoitial  injuries,  such 
damages  may  be  lecoveico  in  an  ordinary  pro- 
ceeding at  law.  K  dt  C.  R.  Co.  Y.  Dick,  9-433, 
'67  ;  i.  P.  a.  T.  N.A.S:S.  B.  Co.,  18-90,  '59. 

9270.  The  appraisal  of  land  damages  is  a 
bar  to  claims  for  injuries  by  fire  from  engines, 
obstnicting  access  to  buildings,  exposing  peisons 
or  cattle  to  injury,  cutting  off  flowage  of  water, 
elc»  even  though  such  damages  were  unknown 
to  appraisers  at  time  of  assessment.  £,  P.  Ch  t. 
N.  A.  AS.  S.  Co.,  18-90,  '59. 

9271.  Where  any  part  of  the  road-bed  or 
track  of  an  existing  company,  or  property  of  an 
individual  is  taken,  so  that  a  proceeding  under 
statute  may  l>e  bad  for  assessment  of  damages, 
all  damages  occasioned  by  taking,  both  to 
gronnd  and  franchise,  must  l>e  assessed  and  re- 
covered in  statutory  proceeding.  L.  P.  Cb.  v.  N. 
A.AS.It.QK,  18-90 '59. 

9272.  Reuedj.  It  is  only  when  a  company 
has  taken  poesession  of,  or  appropriated,  prop- 
erty in  construction  of  iker  work  that  she  may 
be  sued  for  damages  in  mode  described  in  act  of 
incorporation.  TTC.  A  Cb.  T.  JSotiefi,  10-96, '68. 
aid-176;  12-661. 

XI.  Xeasore  of  Damafes. 

9278.  Ih  debt  «b  a  iMte,  dam^;ee  recoveiv 
able  by  plaintiff  can  not  exceed,  exclusive  of 
costs,  amount  laid  in  declaration.  Homo"  t. 
HmUy  1  Blf.  213,  '22. 

9274*  In  a  suit  for  a  breach  of  contract  to 
pay  for  wheat  in  specified  quanties  of  flour  and 
bran,  value  of  Sour  and  bran,  not  tiiat  of  wheat, 
te  measure  of  damages.  Lucas  v.  Heaton,  1-264, 
'48. 

9275.  A  eomplaint  for  deteatlon  of  lands 
claimed  twen^  dollars  damages,  while  finding 
was  for  seventy  dc^lais.    Hdd;  not  error 


under  statute.  (2R. 8.  TS,  p.  662,  sec.  11 ;  v.  B. 
a  '81,  5236.)     White  v.  SteUwagm,  54-186,  '76. 

9276.  Complaint  may  have  been  amuided. 
Supreme  Court  will  consider  such  amendment 

made.  Id. 

9277.  Limited  bj  complaint.  A  verdict 
may  find  damages  in  excess  of  amount  claimed 
in  complaint.  Webb  v.  Tkonuaaon.  28-428,  '64. 
Cf .  WhOe  V.  SitUwagm,  54-186, '76  ( SoberU  v.  iftnr. 
7-644,  '56;  O'Neal  v.  Wade,  8-410,  '62;  owrru/etl 
or  douoUd). 

9278.  Not  so  in  a  default,  ifayv.  Staie  BanJL 
9—233,  '57 

9279.  Statate  of  limitations.  Perhaps  a 
plaintiff  can  not  claim  damages  beyond  statu- 
tory period  of  limitation  for  actions  to  recover 
for  injuries  to  property,  though  injury  was  con- 
tinuous.  Cox  V.  X.  N.A.A  GR.  C&.  48-178,  '74. 

9280.  Noa-dellvery  of  messages.  A  tele- 
graph company,  under  the  statute,  is  liable  to 
sender  of  a  message  in  the  amount  of  statutoir 
penalty,  for  non-delivery  of  message,  though 
n^ligent  act,  causing  non-delivery,  occurred  in 
another  sUte.  W.  U.  T.  Co.  v.  HamiUtmt  50- 
181,  '76. 

9281.  FaOnre  to  protest  a  note.  Where  a. 
bank  with  whom  a  bill  is  deposited  for  collec- 
tion, fails  to  take  proper  steps  to  charge  drawers- 
or  indorsers,  whereby  holder  is  unable  to  collect, 
measure  of  damages  is  face  of  bill  with  interest. 
Am.  Ex.  Co.  V.  mire,  21-4,  '63. 

9282.  If  assignee  can  not  collect  money  of 
maker,  he  may  recover  from  assizor  the  amount 
paid  for  assignment,  together  with  interest  and 
costs  of  suit  a^inst  maker.  Amount  of  note  iB> 
prima  faeie  pnce  paid;  but  real  con^eration 
may  be  proved.  Totm  v.  M*Ormnf,  2  Blf.  248,. 
'29.  a.  Zeev.Pae,  87-107,'71:  fburfv.  (3r«w^ 
68-399,  '79. 

9288.  In  an  action  to  recover  unliquidated 
damages,  jury  may  resort  to  means,  to  arrive  at 
a  verdict,  that  are  not  allowed  in  criminal  ac- 
tions, nor  in  civil  actions,  where  damages  are  li- 
quidated. SLL.A&E.B.Oit.v.Mj/rUe,Bl-m, 

9284.  If  a  constable  Call  to  lerj  exeentlon 

on  goods  which  might  have  been  levied  on,  value 
of  goods,  with  interest  and  ten  per  eeoL,  is,  in  suit 
for  such  failure,  measure  of  plaintiff's  damages. 
Limmu  y.  State,  7  Blf.  42,  '43. 

9285.  In  an  action,  by  a  vendee,  to  recover 
damages  fbr  ftaadolenuy  representlBg  that 
there  was  a  house  of  a  partlcnlar  size  and  de- 
scription on  land,  the  undivided  half  interest  in 
which  was  sold  and  conveyed  to  vendee,  the 
damages  would  not  be  one-half  of  cost  to  build 
house  described,  measure  of  dama^  would  be 
the  "difierence  in  the  value  of  said  land  with 
such  bouse  on  it,  and  the  value  without  it,  and 
one-half  the  increased  value  of  the  land  with 
the  house  on  it  would  inure  to  the  benefit  of  such 
joint  owner."   Samter  v.  iWAer,  84-504,  '70. 

9286.  Valne  of  laad.  It  is  error  to  instruct 
jury  that,  "in  ascertaining  the  amount  of  dam- 
ages, you  are  to  consider  the  value  of  the  land 
as  such,  ♦  •  ♦  ♦  the  value  of  any  gravel 
existing  on  the  premises,"  etc.  The  gravel  t'n  etVu 
is  land.  Jury  may  mistake  intent  of  charg^and 
make  damages  excessive.  P.  Fl.W,AC,R.Oo. 
V.  Sipinnejr,  59-100,  '77. 

9287.  Defendant,  in  a  snit  under  the  occu- 
pying claimant  law  to  recover  value  of  im- 

grovements,  can  not  prove  present  valne  of  same, 
laintiff  is  entitled  to  recover  value  of  all  last- 
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ing  improvements  made  hj  him  prior  to  com- 
neDcemeotof  defendant's  action  to  ncoTerland 
occupied ;  and  value  of  euch  improvements,  at 
time  of  recovery  in  that  action,  is  measure  of 
•damages  in  this  action.  McOUl  v,  KmntAi,  11- 
20,  'M. 

•288.  Oama^es  for  deteutloii  of  property 
may  be  assessed  at  a  sum  exceeding  valne.  frosA- 
-bvm  T.  Bobertt,  72-213,  '90. 

9289.  A'  contracted,  in  consideration  of  a 
wagon,  to  break  up,  by  a  certain  day,  sixteen 
:acres  of  ground.  Meld;  praintiff  should  desie- 
nate  ground,  but  must  be  reasonable ;  and  if  A 
failed  to  break  it  up,  value  of  work,  not  of  wagon, 
would  be  measure  of  damages.  EUimm  v.  Doee, 
^  Blf.  671  '47. 

•290.  DtmasebrolntraetioB  of  drain.  In 
an  action  by  ona  who  has  constructed  a  drain, 
from  his  land  over  adjoining  land  by  an  alleged 
license  of  owner,  for  an  obstruction  of  drain 
plaintiff  may  show,  as  evidence  of  amount  of 
iDjuT7,  that  there  was  no  other  outlet  than  said 
drain  for  water  flowing  in  lateral  ditches  cut  by 
him  on  his  own  land;  but  defendant  can  not 
show  that  plaintiff  did  have  another  outlet  over 
his  own  land  from  his  wet  lands,  when  sach  evi- 
dence does  not  show  that  water  in  drains  could 
l>e  carried  off  without  said  drain.  Hodgtm  v. 
Ve/n«8,  52-334,  '76. 

0291.  Negligenee  of  citjr.  In  an  action  by 
■owner  of  city  lot,  against  ctty,  for  negligent  con- 
struction of  street  and  sewers,  so  that  a  stream 
which  previously  flowed  over  premises  was  so 
obstmcted  as  to  flood  said  lot,  destroy  plaintiff's 
•cellar,  and  injure  health  of  his  family,  it  was 
proper  to  inatmct  jury  that  if  they  found  for 
plaintiff,  "measure  of  damages"  shoald  be  "for 
A  fair  rental  value  of  premises,"  or  of  "such  part" 
and  for  "such  time''  as  he  had  been  deprived 
-thereof,  and  if  "premises  are  permanently  di- 
minished"  in  value,  then  compensation  for  such 
"injuries  ";  and  jury  were  not  thereby  "directed 
to  assess  excessive  damages."  City  South  Bmd 
T.  Baton,  67-228,  79. 

9292.  It  is  imperative  duty  ot  court,  in  ren- 
■dering  a  judgment  against  a  township  trostee 
tor  tkllnre  to  report  and  account,  ta  add  ten 
per  cent  damages.  Davis  v.  SUUe,  44-38,  7S: 
OoUMeny  v.  State,  69-430,  '80.  {Bad  v.  SaU, 
£8-406.  distinguished.) 

9298.  Lanalord  agreed  with  tenant  to  de> 
llrersnfflclent  rails  to  repair  fences,  so  as  to 
proteot  crops  on  farm.  Tenant  sued  to  recover 
for  a  breach  of  such  contract,  allying  that,  by 
reason  Uiereof,  his  crops  were  dama^d.  Evi- 
dence did  not  show  any  want  of  diligence  on 
part  of  tenant  to  protect  his  crop,  notwithstand- 
ing insufficiency  of  fences.  It  was  not  error  to 
instruct  that  damages  of  plaintiff  were  not  meas- 
ured by  difference  Mtween  rental  value  of  farm 
as  it  was,  and  as  it  should  have  been  according 
to'contract ;  and  that  tenant  might  have  repaired 
fence,  and  chaivedcostto  landn)rd,  if  latter  did 
not  furnish  rails  within  a  reasonable  time ;  but 
that  if  he,  in  good  faith,  waited  for  landlord  to 
furnish  rails,  he  could  recover  damages  actually 
sustained.   Bttck  v.  Rodgen,  89-222,  '72. 

9294.  In  a  suit  on  a  note,  it  was  a  good  de- 
fense to  answer :  that  note  was  given  for  sheep ; 
that  payees  represented  themselves  as  dealers  in 
sheep,  acquainted  with  their  diseases,  and  sheep 
were  sound ;  that  maker  was  ignorant  of  disease 
called  foot-rot,  and  relied  npon  representations 
■of  payees ;  that  sheep  had  foot-rot,  which  is  con- 


tagions ;  that  he  had  five  tiionsand  other  ^Mcp, 
with  which  he  desired  those  purchased  to  run, 
of  which  vendors  had  knowledge ;  that  before  be 
had  knowledge  that  they  were  diseased,  and 
whilst  they  were  running  with  his  other  sheep, 
latter  became  infected ;  that  he  has  been  dam- 
aged, etc.,  fifteen  hundred  dollars.  Jitwev.  Woi- 
(oee,  11-112,  '6S. 

9295.  Vroi^ftal  releas«  of  mortgage.  The 
complaint,  by  assignee,  of  a  mortgage  against 
mortgagee,  for  a  wrongful  release  and  satisfac- 
tion of  a  mortgage,  must  allege  value  of  mort- 
gage security,  to  recover  full  damages.  Fm. 
IIW  86-423, '77. 

9296.  The  measure  of  damages  would  be 
value  of  mortgage  not  to  exceed  amount  of 
note.  Id. 

9297.  Conteact  to  renore  InenmltraBeM. 

On  a  breach  of  contract  to  remove  incumbrances, 
measure  of  recovery  is  amount  of  incumbrances 
which  defendant  contracted  to  remove.  Jtubiim 
V.  BrUton,  38-106,  '66.  (Overruling  Sdmkg  v. 
StooM,  4-130,  '53;  Tato  v.  Booe,  9-13,  '67.) 

9298.  Recovery  of  land  and  damages.  Id 
an  action  to  recover  possession  of  lands,  dam- 
Mes  may  be  recovered  for  meuie  profits,  bat  a 
claim  for  waste  or  injnry  thereto  can  not  bs 
joined.  BoOorff  v.  IFue,  88-32,  *76 ;  Woodng 
V.  Qanur,  27-4, '66. 

9299.  Trespass  for  appropriating  lands. 
Action  against  a  railroad  company,  for  unlaw- 
fully entering  upon  and  taking  possession  of 
land,  without  first  having  taken  f^^al  step*  to 
appropriate  it  or  condemn  it  for  damages.  Htid  ; 
not  entitled  to  value  of  land  for  damages ;  bat 
onlr  compeasation  for  ttat  which  CMnpaaf 
had  done  to  it,  increased  bv  proper  pamtive 
damages.  Andenon,  efcL,  A  Ck  v.  KenuHe,  84- 
314,  '76. 

9800.  In  an  action  of  trespass,  following  in- 
struction was  held  good  :  "  Ton  can  assess  dif- 
ferent degrees  of  damages  against  those  of  the 
defendants  whom  you  find  guilty ;  you  are  not 
hound  to  assess  the  same  sum  against  each,  or 
one  sum  against  all  guilty,  but  mar  diaerimi- 
nate."    Cbnjey  v.  Jfcei^  11-417, '68. 

9801.  In  an  action  for  daniagea  ailriif 
ttvttk  a  tortf  piaintifi'  can  only  recover  dama- 
ges accrued  at  commencement  of  action :  what 
arising  from  contract,  such  as  may  be  due  at 
time  action  was  bnnudit.  Mimdman  T.  Maaig, 
42-46i  '78. 

9802.  Defonse.  Defendant  can  not  set  np  a 
defense  that  did  not  otbt  at  commenoenent  ii 
action.  Muetdmaxfv.  Maniy,  mpra ;  Oarr^.EB^ 
87-465,  '71. 

9808.  If,  in  a  suit  for  ralne  of  |»roper^ 
wrongfblly  taken,  under  circumstances  rend- 
ering it  impossible  for  plaintiff  to  know  its 
amount  or  value,  defendant  fail  to  show  same, 
jurv  must  solve  all  doubts  in  relation  to  amount 
and  value  most  strongly  against  defendant.  Tea, 
V.  Gates,  10-164,  '58. 

9804.  In  trespass  for  taking  away  a  joke 
of  oxen,  jury,  in  estimating  damages  plaintiff 
actually  sustained,  ought  not  to  add  to  value  of 
oxen  any  amount  for  their  services.  AnHioaif 
V.  Gilbert,  4  Blf.  348,  '37. 

9806.  Jur^,  in  trespass  to  personal  proper- 
ty, can  not  increase  the  amonnt  of  their  ver- 
dict for  plaintiff  by  an  allowance  of  eounsel 
foes  1  plaintiff  can  not  recover  damaces  not  im- 
plied by  law,  nnless  they  are  speciallystated  in 
declaration.    Yovmg  v.  Tuttin,  4  BU.  277,  '86. 
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"9^)6.  Amount.  Eridence.  When  an  action 
is  brouffht  to  recover  damages  to  person  of 
plaintiii,  and  it  is  shown  that  ptaintitf  is  a 
practicing  physician,  it  it;  competent  to  prove 
«fifect  of  injary  on  his  physical  ability  to  prac- 
tice his  profession.  CHty  bwCujtolix  v.  uastm, 
'77.  _ 

9807.  In  such  a  ease  it  is  not  error  to  reject 
evidence  offered  by  defendant  that  it  is  a  uni- 
Tersal  custom  among  physicians  and  sui^feons 
not  to  chaive  members  of  profession  for  services 
Tendered.  Whenever  it  is  proper  to  prove  such 
aerrices,  fair  value  of  same  is  legal  rule,  even 
though  they  might  be  rendered  gratuitously.  Id. 

9to8.  Id  action  for  sedoctfon  of  an  IhfiiBt 
■^tonirhter,  father  may  recover,  not  only  for  loss 
of  service,  but  for  disgrace  occasioned,  and  for 
■wounded  feelings.  Taylor  v.  SMkett,  66-297,  '79. 

OS09>  Injury  to  reputation  or  character  can 
not  be  a  basis  on  which  to  estimate  damages  re- 
coverable in  an  action  for  injnrr  to  person. 
KmUr  T.  Hyet,  48-499,  '74. 

9810.  In  an  aetloD  by  a  parent  for  aedne- 
HoB  of  his  dauffhter,  basis  of  roeorerr  is  loss 
of  service,  wounded  feelings,  etc.;  and  a  former 
recovery  bv  daughter  can  not  be  pleaded  in  mit- 
igation.   PraiW  V.  Cox,  21-15,  '63. 

9811*  In  contemplation  of  law,  parent  recov- 
■ers  only  for  loss  of  the  daughter's  servicea ; 
though  in  practice,  juries  are  permitted  to,  antl 
usually  do,  take  into  consideration  position  of 
"partie!)  in  society,  their  character,  and  conse- 
^inently  extent  of  humiliation  and  dishonor  oe- 
<»stoned  to  parent  ShaUudt  v.  Jtfyers,  18-46, 
'59. 

9812.  Loss  of  time.  In  an  action  of  re- 
plevin, plaintiff  can  not  recover  dama^  for  his 
time  spent  in  commencing  it,  or  in  his  endeav- 
ors to  obtain  property  before  commencement  of 
action.   Biiuix>dl  v.  iebm,  88-425,  '71. 

9818.  In  an  action  on  a  replevin  bond,  plain- 
tiff' can  not  recover  for  his  lawyer's  fees,  or  time 
•consumed  in  attending  court,  in  action  of  re- 
plevin, nor  for  lawyers  fee,  in  action  on  bond. 
2>aTO  V.  Orom,  7  Blf.  129,  '44. 

9814.  Replevin.  In  an  action  of  replevin, 
plaintiff  ia  entitled  to  recover  damages  for  time 
necessarily  spent  and  expenses  incurred  in  hunt- 
ing for  proper^,  but  not  for  time  sjwnt  or  ex- 
penses incurred  after  he  had  ascertained  where 
nis  property  was,  in  a  case  where  property  was 
vrongfuliy  taken  by  defendant,  who  knew  that 
plaintiff  was  looking  for  it,  and  did  not  inform 
him  of  place  of  property.  MiUMl.  v.  Bvrck,  88- 
-529,  '71. 

9816.  Trover.  The  measure  of  damages  in 
an  action  for  conversion  of  personal  property,  is 
value  of  property  at  timeofconveniion.  Yatery. 
XuUea,&-m,*66.  Ct  Pribbtev. Kent, 

'58. 

9316.  In  a  suit  in  replevin,  under  B.  S.  '52, 
if  defendant  pleads  property  in  himself,  he  is 
entitled,  on  a  verdict  in  nis  favor,  to  a  return  of 
property,  and  damages  for  detention,  at  discre- 
tion of  jury.  Nobk  v.  EppeHy,  6-468,  '55.  («.  B. 
■8.  '81,  672.) 

9817.  Amount  of  dami^  depends  upon  his 
interest,  whether  as  bailee  or  aosolute  owner, 
time  he  had  been  deprived  of  it,  its  character, 
etc.  Id. 

9818.  In  replevlDt  eompensatory  damages 

•ovilj  can  be  given.  .Hbte/Uus  v.  Joaetf  4-260,  'SS. 
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9819.  When  no  damages  are  claimed,  judg- 
ment in  excess  of  value  of  property  is  unwar- 
ranted. Id. 

9820.  Damages  may  be  recovered  from  time 
of  taking.    Lingle  v.  Kitchen,  69-349,  '79. 

9321.  Bills  of  exchange.  In  an  action  on  a 
negotiable  note  under  law  merchant  by  a  bona 
fide  purchaser  for  value  before  maturity,  meas- 
ure of  damages  is  amount  of  note,  not  what  he 
paid  therefor.    Murphy  v.  Imcos,  58-360,  '77. 

9322.  In  such  a  case,  if  assignee  of  note,  after 
maturity  of  same,  represent  to  maker  that  he  had 
paid  face  value  for  it,  and  thereby  induced  him 
to  execute  another  in  payment  thereof,  measure 
of  damages  is  same.  Id. 

8823.  Breach  of  contract.  Where  a  condi- 
tional subscription  was  paid,  by  transfer  of 
land,  before  condition  was  performed,  and  com- 
pany failed  to  construct  road  according  to  con- 
dition, but  transferred  land  to  an  innocent  pur- 
chaser. Held;  in  a  suit  by  subscriber  against 
company,  measure  of  damages  would  be  value 
of  land  at  time  it  was  transferred  to  company. 
Hdd  ;  such  actions  will  lie.  JeweU  v.  Lawrenee' 
bwgh,  elc,  K  Go.,  10-639,  '68. 

9324.  Conversion.  In  an  action  for  foroibly 
and  unlawfully  taking,  and  conversion  of, 
wheat,  standing  in  field,  measure  of  damages  is 
value  of  wheat  at  time  of  sale,  in  form  it  was 
sold,  if  plaintiff  is  content  therewith;  though 
he  is  entitled  to  its  highest  price  at  an;r  time 
between  taking  and  sale.  Defendant  is  not 
entitled  to  any  reduction  for  his  labor  volun- 
tarily bestowed  by  his  wrongful  acts  in  harvest- 
ing and  threshing  crop.  EUis  v.  Wire,  33-127, 
'70. 

9325.  Suit  to  recover  value  of  a  note  con- 
verted by  defendant.  Instruction,  that  if  maker 
of  note  was  insolvent  at  that  time,  defendant 
was  not  liable.  Held;  wrong,  as  otherelements 
than  mere  amount  of  property  subject  to  execu- 
tion, enter  into  a  man  s  credit,  and  value  of  his 
paper.    Pratt  v.  Boyd,  17-232,  '61. 

9826.  Breach  of  contract.  In  action  on 
written  agreement,  wherein  purchaser  of  equity 
of  redemption  of  land  sold  on  execution  to  party 
holding  mortgage  thereon,  securing  note  not  yet 
due,  executed  to  him  by  purchaser's  grantor, 
agreed  with  mortgagee  that;  in  consideration  of 
payment  to  mortgagee  of  redemption  money, 
with  interest,  mortgagee  would  extend  time  of 
payment  of  part  of  note  for  one  year  after  ma- 
turity, etc.  Held ;  measure  of  damages  is 
amount  that  could  have  been  recovered  in  direct 
action  on  note.    Kealer  v.  Hulman,  65-100,  '78. 

9827.  Breach  of  a  contract^  by  a  vendor  to 
construct  for  vendee  a  certain  machine,  for  $100, 
and  until  it  was  constructed,  latter  was  to  have 
use  of  a  similar  one,  consisted  of  an  unnecessary 
delay  ia  furnishing  latter  machine.  Hebt;  value 
of  use  of  latter  machine,  during  time  of  delay, 
was  measure  of  damages.  Sinyer  v.  Fam^icortk, 
2-597,  '51. 

9328.  Breach  of  contract.  Wherecomplaint 
by  another  against  putative  father  of  a  bastard, 
alleged  that  defendant,  for  purpose  of  covering 
shame,  agreed  with  plaintiff,  that  if  she  would 
remove  to  another  state,  he  would  pay  her  a  cer> 
tain  sum — a  certain  p&Tt  upon  her  departure, 
and  residue  as  she  might  require  it  for  snpport 
of  her  family ;  and  that  she,  having  prepared  to 
80  remove,  and  defendant,  failing  to  jHty  such 


Digitized  by 


Google 


434 


DAMAGES  XI. 


part  first  mentioned, agreed  to  remitsameto  her 
within  a  certain  time,  whereupon  she  so  re- 
moved,  and  that  defendant  had  failed  to  pay  any 

Eart  of  either  sum  so  agreed  upon,  and  that, 
aving  used  all  her  means  to  support  herself  and 
family,  she  had  returned  to  this  state.  Hdd;  if, 
as  part  of  contract,  plaintitf  had  agreed  to  re- 
mam  in  such  other  state,  her  measure  of  dama- 
ges would  hare  been  contract  price  for  part  per- 
formed by  her,  and  indemnity  for  loss  in  respect 
to  part  unexecuted.  Barker  r.  WaUaUf  6^71, 
78. 

9829.  Breach  of  marriage  contract.  Plain- 
tiff may  show  pecuniary  condition  of  defendant 
at  time  of  alleged  breach,  to  enhance  amount  of 
damages.    HmUei'  v.  Hatfield,  68-416,  '79. 

98W0.  Party  who  has  been  wrongfully  de- 
prived of  gains  and  profits  of  an  executory 
contract*  may  recover,  aa  an  equivalent,  and  by 
way  of  damages,  difference  between  contract 
price,  amount  which  he  would  have  earned  and 
been  entitled  to  recover  on  performance,  and 
amount  which  it  would  have  cost  him  to  per- 
form contract.  Fairfield  v.  Jeffreys,  68-578, 79 ; 
Dunn  V.  Johnson,  38-^4,  '70  {overruling  Jones  v. 
VanRutai,  8-107);  Rieks  v.  YaUs,  5-115,  '54. 

9881t  It  is  notwhat  his  work,  undercontract, 
is  worth,  less  what  he  could  make  or  might  have 
made  at  other  work,  during  time  to  be  occupied 
under  contract    Fairfield  v.  Jeffreys,  »uprtL 

9S82.  Damages  for  breach  of  contract  to 

KnrelusCj  by  a  refusal  to  accept,  is  difference 
etween  value  of  property  at  time  of  refusal  and 
price  agreed  on.  P.  C.  &  St.  L.  B.  Co.  v.  Heck, 
50-303,  '76.  Cf.  GaUingv.NewelLli-~ll8,'o9; 
Beard  v.  iS7«m,  88-128,  '71 ;  Van  Vleet  V.  Adair,  1 
Blf.  346.  '25  J  ZehTier  v.  Dale,  26-433,  '66;  ictpts 
T.  Lee.  15-499,  '60;  Ftnier  v.  Travis,  40-666,  '72. 

9888.  Bestrnctlon  of  property.  A  contracted 
to  cut  and  sell,  to  railroad  company,  wood,  and 
pile  it  up  by  track,  and  company  agreed  to  meas- 
ure and  receive  it.  Company  refused  to  accept ; 
and,  while  thus  piled,  it  was  destroyed  by  nre. 
Held;  A  could  not  recover  value  of  wood,  but 
only  damages  for  breach  of  contract  P.  CA 
SlL.R.Co.  v.  Heck,  supra. 

9884.  A.  note  pronied,  **  and  attorneys' 

fees  of  per  cent."  Held;  attorneys'  fees 

should  be  allowed  and  assessed  as  part  of  judg- 
ment. Words  "of  per  cent."  are  surplus- 
age.  Stroush  V.  Gear.  4^100,  '74. 

9885.  Attorneys'  fees  for  taking  judgment  in 
a  foreclosure  suit  can  not  be  recovered,  when  the 
same  is  not  stipulated  in  the  mortga^,  though 

frovided  for  in  the  note.  Holmes  v.  Hinlde,  68- 
18,  '78. 

9886.  Breach  of  contract.  Part  perform- 
Uiee.  A  contracted  with  B  to  perform  a  certain 
work  on  certain  terms.  A  commenced  and  partly 
performed  contract,  and  B  broke  contract  and 

Srevented  a  fuil  performance.  Action  by  A  for 
amages,  etc.  Held;  conceding,  without  decid- 
ing, that  true  measure  of  damages,  in  case  special 
damages  are  all^^,  would  be  the  amount  con- 
tracted to  be  paid  A,  there  should  be  deducted 
from  amount  value  of  labor  A  was  required  and 
did  not  perform.  Ltndley  v.  Dempeey,  45-246, 
'73. 

9887.  Damages  for  a  breach  of  a  contract 
to  forbear  action  on  a  debt  can  not  .imount 
to  more  than  amount  to  be  forebome,  with  in- 
terest and  costs.  /.  &I.C.R.  Co.  v.  Sctarce,  28- 

223, '64. 

9S88*  Breach  of  contract.  A  agreed  with 


surviving  partner  that,  if  latter  would  apply 
assets  of  firm  to  payment  of  an  individual  debt- 
of  deceased  partner,  he  would  pay  firm  debta. 
Held;  A  was  liable;  and  measureof  damages, oa- 
his  failure  to  perform,  would  be  amount  that 
was  to  have  been  paid  htm.  Weddle  v.  Stow^ 
12-625,  '69. 

9389.  In  an  action  upon  a  note  pajable  in 
''wagon  work,'*  it  is  not  necessary  to  aver  that 
plaintiff  had  designated  kind  of  wagon  work  to 
be  received.  If  payee  or  holder  of  auch  a 
note  had  ngbt  of  designating  what  particular- 
kind  of  wagon  work  he  would  require,  and  failed 
to  do  so  before  its  maturity,  he  thereby  waived 
his  right,  and  right  of  designation  then  devolved 
u_pon  maker,  whose  duty  it  was  to  exercise  that 
right  and  make  lender  of  property,  or  he  would 
b^ome  liable  to  pay  amount  in  mon^.  Jolmr- 
son  V.  tkymoio;  19-24,  '62. 

9840.  A  judgmentofdamageafOTonebreaA 
of  a  eonttnnin;  covenant  can  not  be  pleaded 
as  a  forjner  recovery  to  an  action  for  a  subee- 
niient  breach  of  such  covenant.  Leaek  v.  Ltaek, 
10-271,  '68;  Block  v.  Ebner,  64-644,  '76;  Miler. 
V.  WinpaU,  6-458,  '56. 

9841.  Breach  of  contract  to  fence.  A  rail- 
road company  contracted  to  erect  fences  on  each 
side  of  its  railroad  through  land  of  plaintifiV  ^to*' 
to  make  cattle  guards  and  farm  crossings.  Com- 
pany failed  to  perfonn  its  agreement  Held  r 
company  was  liable  for  costs  of  constructing  such 
fences,  etc.  L.  C.  4:3.11.  Co.  v.  Wray,  62-578,  '76- 

9342.  If  plaintiff  had  constructed  same  be- 
fore suit,  measure  of  damages  would  have  been, 
same.    /.  C.  R.  Co.  v.  Moore,  23-14,  '64. 

9348.  Ifcompany  bad  constructed  such  fences, 
etc.,  but  such  as  were  defective  and  not  suitable 
to  purpose  intended  by  parties,  plaintiff  would 
be  entitled  to  recover  damages  resulting  from 
such  defect,  and  nothing  more.  I.  C  JR.  Co.  v. 
Moore,  mpra. 

9344.  Breach  of  lease.  Action  by  tenant 
against  landlord,  to  recover  damages  for  expul- 
sion tor  a  year  of  lease.  Held;  evidence  admis- 
sible of  improvements  made  by  tenant  to  nhow 
extent  of  damage.  BuAxUs  v.  LoOeUer,  19-125, 
'62. 

9845*  In  Ml  action  for  extra  work,  upon  a 
bnlldUng  eontract,  such  work  having  been  done 
under  a  new  contract,  measure  of  damages  is 
price  agreed  upon,  or,  if  no  such  agreement,  reas- 
onable value  of  work  and  materials  furniahed. 
Street  v.Sivain,  21-203,  '63. 

9846.  The  .price  for  work  done  in  part  under 
special  contract,  and  in  part  under  parol  modi- 
ificatioD  thereof,  should  be  controlled  by  special 
contract,  so  far  as  it  is  done  in  pUTSuaDce  of  it 
Oarver  v.  Daubenspeck,  22-238,  '64. 

9847.  Assumpsit  by  A  against  B  for  a  breach 
of  contract  to  lease  to  A  a  house  and  small 
farm,  and  afterwards  refused  to  let  him  enter 
upon  or  have  premises.  Defendant  asked  court 
to  instruct  that  rule  of  damages  in  case  was  dif- 
ference between  rent  which  A  was  to  pay  and 
market  value  of  rent  of  premises  at  time  they 
were  to  be  delivered  to  A ;  and  that  if  rent  to  be 
paid  by  A  was  highest  in  neighborhood  and  no 
greater  rent  could  be  had  for  premises  by  A,  he 
was  only  entitled  to  nominal  damages.  Court 
refused,  but  gave  following :  "  Remote  or  special 
damages,  such  as  expenses  for  removing  to  a 
more  remote  farm,  are  not  to  be  allowm ;  but 
for  all  such  as  legitimately  and  directly  arise 
from  the  breach,  you  are  to  give  the  plaintiff  the 
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cqniTBleat  of  performance,  in  monej.  If  the 
defendant  bedelinquent  or  in  fault  by  breaking 
his  contract,  he  is  Iraund  to  repair  the  loss  of  the 

Slaintiff  thereby."  Held;  instruction  asked  hy 
efendant  was  correctly  refused.  Held;  instruc- 
tion given  iras,  so  far  as  it  went,  substantially 
correct  Bale  as  to  measure  of  damages  upon 
breach  of  ft  contract  for  sale  of  goods,  is  not  ap- 
pl  icable.    WHSohm  t.  Oliplumt,  S-27 1 ,  '52. 

Mt48>  Ueasure  of  damages  apon  a  breach 
of  warrui^  is,  as  a  general  rule,  purchase- 
money  and  interest ;  but  if  there  have  been  a 
technical  breach  only,  covenantee  can  recover 
only  nominal  damages.  Overkiaer  v.  MeCoUitter, 
10-41,  -57. 

9S49.  I^in  addition  to  a  breach  of  warranty, 
defendant  prove  article  is  of  no  value,  or  that  it 
has  been  returned  or  tendered  within  a  reason- 
able time,  he  defeats  action ;  but  if  otherwise, 
plaintiff  recovers  value.  Wynn  v.  Hiday,  2  Blf. 
123,  '28.   Ct  TriUino  v.  Laey,  56-287,  76. 

9850.  A  entered  into  a  contract  to  sell  and 
coBTey  certain  lands  to  B,  prooided,  that  cer^ 
tain  improvements  were  made  on  land  by  B.  B 
entered  into  performance  of  contract,  made  a 
portion  of  improvements  by  him  to  be  made, 
which  were  the  only  improvements  thereon,  made 
part  payment  of  purchase-money,  and  was  pre- 
rented  from  fully  performing  his  part  of  contract 
by  wrongful  act  of  A  in  declaring  a  forfeiture  of 
contract.  Action  by  B  to  recover  damages  for 
breach  of  contract.  Held  ;  measure  of  damages 
is  difierence  between  unpaid  purchase-money 
and  actual  value  of  lands  at  time  of  breach,  and 
not  money  paid  and  expended  by  B,  with  inter- 
est.  Ow  V.  TTofcott,  88-5,  70. 

9851.  Action  by  A  for  breaeb  of  aeontraot 
bj  B,  terms  of  which  were  that  latter  should 
fnmbh  and  deliver  to  former  a  certain  number 
of  log<i,  to  be  sawed  at  a  certain  price.  JMi; 
measure  of  damages  would  be  the  difference  be- 
tween total  amount  to  be  received  by  A,  and  costs 
of  doing  work,  in  labor,  in  wear  and  tear  of  ma- 
chinery, in  time  of  ose  of  machinety,  and  value 
of  superintendence.  Dunn  t.  Johiuon,  83-^,  70. 

9852.  [Bule  that  measure  of  damages  is  amount 
necessary  to  have  put  party  injurwl  in  as  good 
a  condition  as  if  be  had  not  made  contract,  in 
Jone*  y.  Van  IhUen,  3-107,  '51,  is  overruled,  as 
it  leaves  out  of  consideration  the  profits.] 

9858*  This  rule  applies  as  well  to  private  a^ 
pnblic  contracts.    Dunn  v.  Jokjuon,  m^tra. 

9854.  Fact  that  A  sold  his  mill  after  he  was 
notified  of  8*8  intention  to  violate  contract,  or 
that  hfi  made  a  sub-contract  with  C  to  saw  logs, 
can  not  affect  right  of  recovery  or  measure  of 
damages.  Id. 

98»5*  B  may  show,  to  reduce  damages,  that 
A  could  have  procured  other  work  from  which 
profits  would  have  accrued.  Id. 

9856.  Damages  Cor  breach  of  contract  to 
fttratoh  business.  A  was  owner  and  operator 
of  a  portable  steam  saw  mill.  B  contracted 
with  nim  to  remove  his  mill  to  his  (B'g)  land, 
and  saw,  at  a  certain  price,  1000  togs  for  him 
(B).  A  performed  his  part,  but  B  failed  to 
furnish  logs.  Action  by  A  for  damages.  Evi- 
dence showed  that  A  allowed  his  mill  to  remain 
idle,  when  other  employment  was  offered.  Held; 
A  was  not  entitled  to  recover  amount  of  profits 
he  proved  he  would  have  made  on  sawing  logs 
if  furnished.   Bcxnitonv.  Kramer,  81-241.^69. 

9857.  Action  on  a  note  promlsinar  io  pftf 
$400  in  eeitain  railroad  scrip*  Hm;  in  case 


435 

of  failure  to  pay  in  said  scrip,  measure  of  dam- 
ages was  market  value  of  scrip  at  time  note  be- 
came due.    Birks  v.  MarshaU,  10-20,  '57. 

9858.  Also  in  an  action  on  a  due  bill  for  $30 
of  canal  money.    Oolumbia  v.  Amos,  5-184,  '54. 

9859.  Also  on  a  note  payable  "in  U.  S.  bank 
notes  or  its  branches."  tVUton  v.  Bxekaon,  1 
Blf.  230,  '22. 

9880.  Also  when  payable  in  notes  on  bank  of 
Kentucky.    Osbonu  v.  FuUon,  1  Blf.  233,  '22. 

9861.  Also,  when  pavable  "in  current  bulk 
paoer."    Coldren  v.  MiUer,  1  Blf.  296,  '24. 

9862.  And  when  payable  "  in  land  office 
monev."  Hedges  v.  Omy,  1  Blf.  217,  '22. 

9868.  Also,  "  in  Indiana  scrip.  Paredt  t. 
nomu.  7  Blf.  306,  '44. 

•864.  Action  ob  a  contract :  "  on  or  before 
the  lat  day  of  April  next,  •  •  •  to  assign  over 
and  indorse  to  *  *  •  $900  in  cash  notes,  •  •  * 
on  good,  solvent  men,  *  *  *  and  then  dne.'^ 
He^;  measure  of  damages  was  not  sum  ex- 
pressed, on  face  of  within  instrument,  but  value 
of  notes  as  found  by  a  jury.  Wiiliama  v.  Jones, 
12-561,  '59;  Pierce  v.  Spader,  18-458,  '69. 

9865.  Action  on  a  contract  to  pay  $1 25,  with 
ioteroBt,  payable  12  months  after  date,  in  mer> 
chantable  whiskey,  to  be  delivered  at  *  *  *  at 
the  cash  market  price.  Held;  on  default,  plain- 
tiff was  entitl^  to  at  least  a  judgment  for  prin- 
cipal and  int^eet  of  obligation,  without  the  in- 
tervention of  a  jury.  MetUer  v.  Mooi^  1  Bit  342, 
•26. 

9866.  Action  on  a  contract,  which  defend- 
ant had  right  to  declare  at  an  end,  after  giving 
plaintiff  "one  month's  notice  in  writing  of  sncfi 
fact."  Hdd;  it  was  not  error  to  instruct  as  fol- 
lows: If  snch  contract  was  annulled  without 
such  notice,  the  plaintiff  is  entitled  to  such  dam- 
ages as  necessarily  resulted  frdtai  the  breach, 
which  may  be  for  such  loss  as  the  plaintiff  act- 
ually suffered  by  being  thrown  out  of  employ- 
ment, during  the  time,  or  any  part  thereof,  he 
was  employ^  under  the  contract.  Oity  ItuPpolit 
V.  Bly,  89-873,  72. 

9867.  Indemnity.  When  a  written  instru- 
ment deviates  the  least  from  a  simple  contract  to 
indemnify  against  damage,  even  where  indemnity 
is  sole  object  of  contract,  and  where,  in  conse- 
quence of  primary  liability  of  other  persons, 
actual  toss  may  be  sustained,  measure  of  dam- 
^es  is  actual  compensation  for  probable  loss. 
Devol  V.  Mclntoeh,  23-629,  '64. 

9868*  A  mortgaged  hu  land  to  secure  a  debt 
of  B,  Latter  gave  a  bond  of  indemnity  in  ev&y 
respeef,  to  save  A  hannless.  Debt  was  not  paid, 
mort^^was  foreclosed,  and  land  sold.  Held; 
measure  of  damages  was  value  of  land  at  time  of 
sale.  Sale  was  proximate  consequence.  AAertm 
T.  WUliam,  19-105,  '62. 

9869.  Indemnity.  Expenses  of  suit.  Where 
one  of  several  accommodation  parties  to  a  bill 
has  procured  a  mortgage  from  tne  principal,  to 
indemnify  them,  he  is  entitled,  upon  foreclosure, 
to  a  reasonable  sum  for  his  trouble  and  expense 
in  procuring  it;  but  nothing  for  attorney's  fees 
in  defending  suits  against  him  as  a  party  to  bill. 
Comegyt  vTmu  BmL  6-367,  '56.  Cf.  26-380; 
88-425. 

9870.  The  measure  of  damages  in  a  case  of  a 
breach  of  contract  to  deliver  ftvlght,  and  a 
low  of  ca^,  is  diminution  of  value  of  goods,  at 
place  where  they  were  damaged,  with  costs  of 
rescuing  them,  in  nature  of  salvu^  Sogers  T. 
ITotf,  9-400, '57. 
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9871*  In  an  action  for  damages  for  breach  of 
eoittract  tn  lUUBr  to  dellrer  goods  accord- 
lag  to  contract,  evidence  must  relate  to  value  of 
gc^ds  at  place,  as  well  as  at  time,  for  delivery. 
McCoUum  T.  HurUinglm,  fil-229,  75. 

0873.  Measure  of  damages  is  generally  differ- 
ence between  such  price  and  contract  price. 

9878.  Where  goods  are  delivered  to  a  car- 
rier, and  are  not  transported  according  to  hia 
undertaking,  but  are  injured  or  destroyed,  rule 
of  damages  is  value  of  goods  at  place  to  which 
they  weie  to  be  carried,  less  Irai^ht.  Qiuere; 
whether  a  railroad  company,  receiving  goods, 
directed  to  a  point  beyond  terminus  of  their 
route,  is  liable  for  such  damages  at  point  to 
which  goods  are  directed.  M.8.AN.I.B.  Co. 
V.  Outer,  18-164,  '59. 

9874.  Contract  to  carry  fkrelght  The  value 
of  a  cargo  at  or  near  place  where  vessel  was  lost, 
is  not  an  unreasonable  measure  of  damages, 
where  loss  was  result  of  defendant's  misconduct. 
Porter  V.  Alim,  8-1,  '56. 

9876.  The  measure  of  damages  to  be  recov- 
ered for  noa-delirery  of  a  floating  pre-emp- 
tion rlght,^  according  to  contract,  is  difierence 
between  price  agreed  to  be  paid  for  it,  and  its 
value  at  time  of  breach.  Ward  v.  B»rr,  5  Blf. 
116,  *39.  • 

9876.  Assumpsit  against  a  common  carrier 
h/  water,  for  non-delivery  of  a  certain  quan- 
tity of  salt  and  steel.  Had;  measure  of  dam- 
ages is  wholesnle  value  of  goods  at  place  they 
were  to  be  carried,  deducting  price  of  freight. 
WaiJaee  v.  Vigw,  4  Blf.  260,  '36. 

9877.  Warranty.  The  measure  of  damages 
for  breach  of  covenants  of  warranty,  in  a  con- 
veyance and  sale  where  there  is  no  fraud,  is  pur- 
chase-money and  interest.  Wood  v.  Bibbing,  68- 
892,  '77 ;  burton  v.  Reeda,  20-87,  '63 ;  BlaekiteU  v. 
Bd,  Juitiea  Lawrtnee  Co.,  2  Blf.  143, '28;  SStfets 
V.  AndrtuB,  2  Blf.  274,  '29;  BeeieY.  McQuiUdn,  7- 
450,  '56. 

9878.  This  is,  also,  the  rule  in  an  action  by 
a  vendee  against  the  vendor  of  his  vendor.  Cole- 
man V.  lAfvmn,  42-289,  '73 ;  Gavin  v.  BvdcUt,  41- 
628, 73. 

9879.  Actual  consideration  of  warranty,  to- 
wit,  purchase^money,  can  be  ascertained  oj  pa- 
rol evidence.  Id, 

9880.  In  action  for  breach  of  covenant  of 
warranty  in  a  deed,  measure  of  damages  is  pur- 
chase-money, vith  interest  2W«m  t.  Bamuton. 
71-277,  '80. 

9881i  Measure  of  damages  adopted  was  pur- 
ehase-money  as  expressed  In  deed,  and  interest 
thereon  from  date  of  deed,  and  to  time  of  ren- 
dering judgment.  Held  ;  correct;  for  amount  of 
purohue-money  expressed  in  deed,  will  be  re- 
garded as  true  amount,  in  absence  of  any  show- 
ing to  contrary.  MeCture  v.  McClure,  65-482,  '79. 

9882*  Where  an  appointee  reftises  to  snr- 
render  ofHce  to  whicn  he  had  been  appointed, 
npon  demand  of  his  qualified  successor,  latter 
is  entitled  to  recover  from  former  gross  emolu- 
ments of  office  received  by  him  while  so  unlaw- 
fully withholding  office.  Dmiglnxs  v.  Slaie,  81- 
429,  '69.  Cf.  OUueock  v.  Lyons,  20-1,  '63. 

9388.  When  a  deed  is  made  and  accepted, 
and  possession  taken  thereunder,  want  of  title 
in  grantor  will  not  enable  grantee  to  recover 
more  than  nominal  damages  on  the  corenantSj 
wJiile  he  retains  possession,  and  has  been  put  to 


no  inconvenience  or  expense  W  reason  of  rm- 
dor's  want  of  title.   Jones  v.  Hoe,  71-368,  "80. 

9884.  Any  person  obstmetlng  a  ditch  eon- 
strneted  under  provisions  of  drainage  aek 

(Acts  '67,  186),  was  liable  to  anyi>er8on  Injored 
thereby — not  merely  compensatory  damages,  but 
also  in  sum  of  $1  for  each  day  such  obstructions 
remained.  Avrea  v.  LavMin.  62-327,  78.  («. 
R  S.  '81,  2164.) 

9886.  Action  against  a  remote  grantor  for  a 
breach  of  covenants,  where  defendant  sold  Uie 
land  by  title-bond  to  a  third  person,  who  sold  it 
to  immediate  grantor,  who  took  deed  from  de- 
fendant, plaintiff  was  entitled  to  recover  that 
sum,  with  interest,  which  his  immediate  grantor 

Said  at  time  he  took  deed  from  the  defendant 
feOure  v.  MeQure,  65-482,  '79. 
9386.  Repair  of  machine.  Where  A  gave 
to  B  his  note  for  difference  between  a  sewing 
machine  he  had  traded  to  B,  and  one  received 
in  exchange,  and  at  such  time  B  agreed  to  put 
latter  in  running  order  or  to  give  A  anotner 
machine,  both  of  which  he  had  refused  to  do. 
Hdd  ;  in  suit  by  B  on  note,  A  setting  up  these 
facts  by  way  of  counter-claim,  measure  ot  dam- 
ages of  A  was  actualdamage  sustained  by  breach, 
which  is  the  cost  of  such  repair,  if  A's  machine 
could  be  repaired  to  work  according  to  contract 
Ham  Jtfacfc.  Cb.  v.  iZeier,  66-498,  '79. 

9887.  Measure  of  damages  for  a  breach  <^ 
warranty  of  the  soundness  of  live-stock  (hogs) 
is  difference  between  value  of  hogs  at  time  the^ 
were  purchased  and  their  value  at  same  time,  if 
they  had  been  as  they  were  warranted.  This 
measure  can  not  be  increased  by  care  and  feed 
wasted  in  sick  hogs.  Ome  v.  Jfwrs,  64-304, 78. 
Cf.  Ferg>mn  v.  Hq»ut,  58-438,  77. 

9888.  Complaint  for  breach  In  a  warranty 
of  title  of  land,  in  this,  that  defendant  had  no 
title  to  convey,  need  not  allege  an  eviction  or  its 
equivalent,  nor  that  grantor  did  not,  after  exe- 
cution of  deed,  acquire  a  title,  which  would 
inure  to  benefit  of  grantor  by  estoppel,  to  be  good 
for  nominal  damages.  JfosDs  v.  uiabqr,  51-610, 
'75. 

9889*  There  need  not  be  an  eviction  bv  pro- 
cess of  taw  to  constitute  an  eviction.  Wnen  a 
paramount  title  la  asserted,  and  covenantee  in 
good  faith  yields  to  it,  he  has  a  remedy  on  cove- 
nants. Id. 

9890.  Also  when  he  buys  it  in.  .Bama*  t. 
flcndefWB,  4-174,  '63. 

9891*  But  a  mere  payment  of  a  judgment  to 
avoid  a  sacrifice  of  land  on  execution,  and  even 
a  conseqnoit  eviction,  will  not  authorize  a  suit 
for  breach  of  covenant.  SavnuA  v.  Htudmmiy 
eupra. 

9892.  Measure  of  damages,  for  breach  of  a 
warrantr  In  sale  of  a  chattel,  is  difference  be- 
tween value  which  thine  sold  would  have  had 
at  time  of  sale,  if  it  had  been  sound  or  corre- 
sponding to  warrantv,  and  Its  actnal  value  with 
defect.  Booker  v.  GoldMwrm^  44-490,  73.  CC. 
Orerbay  v.  Ltghiy,  27-27,  '66 ;  Slreei  v.  CftapmMi, 
29-142,  '67. 

9398.  Price  paid  Is  mere  evidence  that  value 
of  it  conformed  to  terms  of  warranty.  Sbrtetr. 
Chapman,  mpra. 

9394.  Measure  of  damages  in  case  of  frand 
Is  different.  In  latter  case,  all  damage*  which 
naturally  flow  therefrom  may  be  included. 
Booker  v.  QtUdtbormtgk,  mpra. 

9895.  When  one  warrants  machinery  sold  by 
him,  and  there  is  no  fraud,  damages  Ibr  the 
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ta«Mh  of  such  warrantj  shall  not  include 
"the  value  of  the  use  of  such  machinery  for  a 
reasonable  time  to  make  such  repairs  as  were 
oecesaary,  to  make  the  same  comply  with  the 
warranty.  BotAer  v.  Qoldttxmmgh,  44-490,  '73. 

9890*  Nor  should  it  include  value  of  other 
materials  purchased  for  use  in  coDoection  with 
macbineiy,  which  were  rendered  worthless  by 
reason  of  defects  therein.  Stnd  t.  Oiapmtm,  Stf- 
142, '67.    Cf.  89-260. 

9897.  WuTUltjr.  A  sold  to  B,  with  cov- 
enants of  warranty,  certain  property,  consisting 
of  buildings,  hog  and  cattle  penSj^etc.,  con- 
structed and  used  for  a  distillery.  There  was  a 
failure  in  title  of  a  part.  Relative  situation  of 
parts  was  in  evidence.  Presumably,  purchase 
was  for  same  puipose.  Court  properly  refused 
to^ve  following:  "The  measure  of  damages 
upon  the  covenants,  when  there  has  been  a  fail- 
are,  or  want  of  title  in  the  grantee,  is  the  price 
thereof,  together  with  lawful  interest  thereon, 
without  reference  to  the  purpose  for  which  such 
lands  were  purchased ;  for  the  purpose  for  which 
the  land  was  boDght,  does  not  enter  into  the 
eovmante";  and  properlv  gave  same  with  fol- 
lowing modification :  "  The  jury  may  consider 
all  the  facts  and  circumstances  to  determine^ 
mMoI  purpcte  it  was  sold  and  purchased,  as  ex- 
pressed at  the  time  of  sale."  First  NtU'l  Bank 
CaMdge  CUyv.  Colter,  ei-153,  78. 

9898.  Partial  failure  of  title.  A  purchased 

Eroperty,  built  and  used  for  a  distillery.  It  will 
e  presumed,  contrary  not  being  shown,  that  he 
poiehased  it  to  use  as  a  distillery.  If  there  was 
afulara  in  title  as  to  part,  junr  may  consider, 
what  distillery  was  worth,  and  damages  result- 
ing from  loss  of  particular  parts,  in  considering 
damages  arising  from  a  breach  of  warranty  of 
the  title.  FiTtt  Nat'l  Bank  <^  Cambridge  Qity  v. 
CW(er,  81-153,  '78. 

9899.  Damages,  measore  of,  for  the  breach 
of  a  warranty  of  title  to  land  sold  to  plaintiff', 
where,  by  act  of  defendant  in  re-selling  land, 
plaintiff  was  ousted,  is  parchase-money  and  in- 
teiest.  CU.&FUW.R.  Co.  v.  i%anx,  88-502,  '67. 

9400.  Where  there  is  a  failure  of  title  to  a 
part  of  a  tract  of  land  purchased  and  taken  pos- 
session of,  and  there  is  not  a  rescission  of  con- 
tract on  that  accoant,  measure  of  damages,  on 
eviction  from  such  part,  in  absence  of  special 
circamstances,  ia  a  sum  bearing  same  proportion 
to  price  of  whole  land  which  such  part  bears  to 
whole  tract  of  land.  Hoot  v.  &)a4le,  30-^26,*63 ; 
PkiSamv.  Beidteri,  17-120,  '61 ;  Witey  v.  Howard, 
16-169,  '60. 

9401.  Without  any  limitation  of  purposes  to 
which  it  may  be  applied,  or  for  which  may  have 
Talue,  particular  purpose,  which  was  unknown 
to  vendor,  can  make  no  difference  to  rule.  Phil- 
lipH  V.  Beieh^rt,  mpra. 

9402.  Breach  of  warranty.  Pending  liti- 
gation affecting  title  to  real  estate.  A,  one  of 
claimants,  conveyed  realty  in  controversy  to  C, 
by  a  warranty  deed,  and  put  him  in  possession, 
and  executed  to  him  a  mortgage  on  other  real 
estate  to  "  indemnify  "  him  against  all  loss  and 
expense  in  such  litigation.  C  was  evicted,  as  a 
result  of  litigation,  and  A  paid  a  lar^r  portion 
of  puichase-mnney  to  B,  sticcessful  litigant,  for 
his  conveyance  to  C,  than  amount  paid  by  C  to 
A,  with  interest,  though  less  than  whole  amount 
of  porchase-monev  paid  to  B.  A  brought  suit 
for  satisfaction  of  indemnifying  mort^tge.  C 
elumed  his  damage  to  be  balance  of  purofaase- 


money  paid  by  him  to  B  for  his  conveyance. 
Hdd;  measure  of  damages  should  be  purchase- 
money  paid  by  C  to  A,  and  interest,  and  not  that 
paid  to  B.    Wood  v.  Bibbim,  68-392,  '77. 

9403.  Breach  of  warranty,  where  rents 
and  profits  of  land,  which  had  been  conveyed  by 
warranty  deed,  were  sold,  for  a  term  of  seven 
years,  to  satisfy  a  judgment  against  grantor,  of 
older  date  than  deed,  and  bought  in  by  grantee. 
Hdd;  grantee  was  under  no  obligation  to  bid  on 

remises,  or  to  remove  incumbrance;  but  having 
id  in  property,  his  measure  of  damages  was 
amount  of  his  bid,  with  interest,  and  perhaps 
necessanr  incidental  expenses.  Burk  v.  Clements. 
ltt-13i  '61. 

9404.  Had  he  paid  off  incumbrance  without 
sale,  amount  paid,  with  interest,  and  perhaps 
incidental  expenses,  would  have  been  measure 
of  his  damages.  Id. 

9405.  But  had  a  third  person  bought  prem- 
ises at  sheriff's  sale,  and  grantee  been  evicted 
for  seven  vears,  his  measure  of  damages  would 
be  vaiue  oi  seven  years'  term.  Id. 

9406.  Contract  of  sale.  Wlien  personal  prop- 
erty is  sold,  and  delivered  under  a  contract  at 
an  agreed  price,  payment  to  be  made  by  a  note^ 
which  vendee  refused  to  give,  and  an  action  on 
an  account  for  value  of  goods  is  hroiightj  evi- 
dence of  an  agreed  price  under  contract  is  ad- 
missible, and  not  of  their  value.  Agreed  price 
measures  damage.  BickneU  v.  Buck,  58-364,  '77. 

9407.  In  a  suit  for  a  breach  of  contract,  it 
was  competent  for  defendant  to  introduce  evi- 
dence of  value  of  manufactured  article,  at  place 
where  it  was  manufactured,  during  existence  of 
contract,  in  order  to  ascertain  net  profits.  Boyee 
V.  Brady,  61-432, '78. 

9408.  When  acontractfor  sale  of  chattels 
is  broken,  damage  is  not  full  price  of  goods 
sought  to  be  sold,  but  that  sustained  in  conse- 
quence of  failure  to  comply  with  contract.  Dol- 
man V.  Sludebaker,  52-286,  75. 

9409.  Damages  for  a  breach  of  a  contract 
for  the  sale  of  chattels  generally  is  value  at 
time  and  place  of  delivery.  One  exception 
is  where  stocks  are  subject-matter  of  sale. 
A  second  exception  is  where  article  purchased 
is  paid  for  in  advance  of  delivery.  In  latter 
case,  amount  of  damages  may  be  highest  price 
between  time  oi  delivery  and  trial.  Kent  v. 
Oinier,  28-1,  '64. 

9410.  For  breach  of  a  contract  to  properly 
construct  "seven  cow-pits,"  recovery  can  be  no 
more  than  damages  resulting  from  a  failure  to 
construct.   Ind.  Gent.  K  Co.  v.  Moore,  28-14,  '64. 

9411.  Sale.  Defendant  failed  to  mannftee- 
tnre  and  dellrer  certain  machines,  according 
to  contract.  Hdd;  measure  of  damues  to  tiie 
plaintiff,  was  market  value  of  the  machines,  lees 
amount  he  was  to  pay  for  them.  Friak  v.  3fa<- 
man,  86-259,  '71. 

9412.  Rule  is  same  where  machine  is  paten- 
ted, and  price  in  market  is  enhanced  thereby. 
If  a  vendor,  by  fraud,  caused  his  vendee  to  re- 
ceive damaged  tobacco  at  a  certain  price,  meas- 
ure of  damages  to  vendee  would  be  market  value 
of  tobacco  contracted  for,  less  market  value  of 
tobacco  delivered,  to  which  juiy  may  add  some- 
thing by  way  of  punishment  for  deceit.  MeArm 
V.  IVright,  2o-22,  m 

9418.  Action  by  A,  against  B,  for  failure  to 
coarer  land  according  to  contract,  alleging 
that  purchase-mon^  had  been  paid  to  B.  Hdd; 
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measure  of  damages  would  be  purchase-money 
and  interest.   Adamson  v.  Boae,  80-380,  '68. 

9414^  Acceptance  of  B  of  property,  in  accord 
and  satisfaction  of  purchase-money,  binds  him 
to  same  extent  as  if  payment  had  been  made  in 
money.  Id. 

94l6*  Measure  of  damages  for  breicll  of  ft 
eoTenant  of  seizin,  where  vendee  receives  no 
title,  is  money  paid,  with  interest  thereon,  or 
value  of  property  given  in  exchange.  Lacey  t. 
Maman,  ft7-168,  71. 

9416.  Salt  on  bond.  In  a  suit  on  a  penal 
bond,  conditioned  as  required  by  statute  relative 
to  arbitration  (2  R.  S.  76,  p.  317;  R.  S.  '81, 
845  to  847),  measure  of  damages  would  be  judg- 
ment of  court  on  award,  with  interest  and  costa, 
not  exceeding  penalty.  iSffiroya-  t.  Batkj  57-349, 
77. 

9417.  A  executed  a  bond  to  B,  for  $1,000.  B 
assigned  it  to  C,  stating,  in  assignment,  that 
bond  was  payable  in  certain  bank  paper.  Held; 
assignee  could  maintain  debt  on  bond  against 
obligor,  but  that  recovery  must  be  limited  to 
value  of  paper  mentioned  in  assignment.  MtdUi 
V.  Cmmn,  1  BIf.  350, '25. 

9418.  In  error  upon  a  judgment  against  de- 
fendant in  ejectment,  snpergfKleas  bond,  nnder 
R*  S**43.  rendered  obligors  liable  for  mesne  pro- 
fits, whetner  received  by  judgment-defendant  or 
not.  -Sherry  v.  State  Bank,  ^397,  '55.  {v.  R.  8. 
'81, 1076.) 

v419>  Judgment  having  been  affirmed,  suit 
waa  brondbt  on  bond.  HSd;  defendants  could 
not  be  allowed  for  value  of  improvements  made. 
Id. 

9420.  In  debt,  on  a  sherllTs  bond,  breach 
assigned  was  escape  on  execution.  Held;  meas- 
ure of  damages  was  amount  of  execution  and 
costs.  Lineg  v.  Slaie,  6  BIf.  465,  '43:  Spader  v. 
JVoBf,  4  BIf.  190,  '36. 

9421.  So,  in  an  action  on  official  bond  of  a 
constable,  for  failure  to  levy  on  execution.  AKl- 
fcr  V.  SlaU,Qt-m,  78. 

9422.  Debt  on  bond  for  deUverr  of  goods 

taken  in  execution.  Held;  it  valne  of  goods  be 
sufficient  to  satisfy  execution,  plaintiff^  in  case 
of  non-deiiveiT,  shall  recover  amount  due  on 
execution,  with  interest  and  10  per  cent,  dam- 
ages.   MiUheil  V.  Denbo,  3  BIf   259,  '33. 

9428.  Debt  on  bond  for  delivery  of  gvods 
taken  on  execution  issued  against  a  judgment- 
debtor  and  his  replevin-surety.  Judgment  on 
demurrer,  for  plaintiff.  Held  ;  measure  of  dam- 
ages was  amount  due  on  judgment,  with  inter- 
est and  costs,  but  that  assessment  could  not  ex- 
ceed penalty.    M'Cm/  v.  Elder,  2  BIf.  183,  '28. 

9424.  In  debt  on  penal  l)ond,  conditioned 
for  conreyance  of  real  estate,  value  of  im- 
provements made  by  obligee  subsequently  to 
time  when  his  cause  of  action  accrued,  can  not 
be  taken  into  consideration  in  determining 
qmnlum  of  damages.  Qtum,  whether  purchase- 
money  with  interest  and  costs,  or  value  of  prop- 
erty with  improvements,  when  right  of  action 
accrues,  should  be  measure  of  damages.  lAnd- 
ley  V.  Lukin,  1  BIf.  266,  '23. 

9425.  Where,  in  suit  upon  an  Il^jnnction 
bond,  it  appears  that  injunction  was  obtained 
without  cause,  obligee  is  entitled  to  full  com- 
pensation.   Orij^n  V.  Wallace,  G6-410,  79. 

9426.  A  having  right  to  the  possession  of 
certain  real  estate,  under  a  pnrcnaee  by  title 
bond,  was  injoined,  at  suit  of  B,  from  exercis- 
ing that  right,  and  entering  upon  land.  JBeAf/ 


in  a  suit  on  injuction  bond,  A  was  entitled  to 
recover  for  any  injury  done  to  possession,  or  to 
land  itself,  caused  by  injunction.  Wiatkip  v. 
QendenniTiQ,  24-439,  '65. 

9427.  Damages  covered  bjrui  ^^eal  bond 
does  not  include  attorney's  fees  for  services  in 
the  case  on  appeal.    JV'oU  v.  Smith,  S8-188,  79. 

9428.  Damages  in  a  suit  on  a  dellrery  bond 
can  not  exceed  amount  of  execution  and  ten  per 
cent,  additional.    Hunter  v.  Brmm,  6S-225,  79. 

9429.  Inlanctton  bonds.  The  obligors  in 
bond  or  undertaking,  on  which  an  injunction 
was  granted;  are  liable  in  an  action  on  such  bond 
for  attorney's  fieeff  paid  out  by  opposite  parUes 
as  damages.  Seetan  v.  Beexm,  5»-97,  '77 ;  Sattp' 
mm  V.  C%  Evajuville,  44-392,  73. 

9480.  Attachment  bond.  Attorney's  fees  in- 
curred in  defending  attachment  proceiedings  are 
a  part  of  damages  to  be  assessed.  Morriay.  iVtee, 
2  BIf.  457,  '31. 

9481.  When  action  and  attachment  have  both 
been  defeated,  a  reasonable  attorUCT's  fee  for  at- 
tending to  both  may  be  assessed.  Wibm  v.  Soot, 
48-48?  73. 

9482»  Also  forsnch  services  rendered  in  an- 
other county,  on  change  of  venue  on  motion  of 
either  party.    Witrnm  v.  Boot,  supra. 

9488.  In  a  snlt  on  a  guardian's  bond,  dam- 
ages should  be  assessed  as  follows :  Amount  of 
principal  and  interest  realized  should  be  ascer- 
tained. If  not  loaned,  interest  that  could  have 
been  realized  should  be  added.  Interest  should 
not  be  less  than  six  (6),  nor  more  than  ten  (10) 
per  cent  To  this  court  may  add,  in  its  sound 
legal  discretion,  exemplary  damages.  To  this 
aggregate  should  be  added  ten  per  centum.  Col- 
bum  V.  Slate,  47-310,  74.  Overruled  55-381 ; 
approved  69-166.    Cf.  HiptB  v.  SlaU,  69-403, 79. 

9484.  Measure  of  damages,  in  action  on 
guardian's  bond,  is  governed  by  sec.  163  of  act 
on  settlement  of  decedents'  estates,  and  is  10  per 
centum  of  whole  amount  found  due,  added  there- 
to, ^rmpv.  Slate,  70-495,  *80;  Baldridge  v.  Slate, 
69-166,  79.  Overmling  AuAonbm  v.  State,  56- 
381,  as  to  this  point,  and  approving  OoBmm  t. 
Slate.  47-310,  '74. 

9485.  In  suit  by  ward  on  gnardlan's  bond, 
for  failure  to  pay  -over  money  in  his  hands  to 
his  successor,  or  to  relator  upon  Brriving  at  age, 
latter  is  entitled  to  six  per  cent  interest  on 
moneys  received  by  guardian,  deducting  proper 
credits  at  their  respective  dates,  and  also  to  ten 
per  cent,  as  damages  on  balance  found  due.  Km- 
sey  V.  Slate,  71-32,  '80. 

9486.  Rule  of  damages  laid  down  in  sec  9, 
act  '52,  2  R.  S.  '76,  690  (R.  8.  '81,  2521),  is  ap- 
plicable, in  suit  on  guardian's  bond,  only  to 
breach  of  particular  duty,  mentioned  in  clause 
3.  For  breach  of  any  otiier  duty,  the  measure 
of  relator's  damages,  is  under  sec.  13  of  said 
act  (R.  S.  '81, 2.527),  governed  by  statute  regulat- 
ing suit  on  bonds  oi  executors  and  administra- 
tors, as  set  forth  in  sec.  163  of  act  relating  toset- 
tlementof  decedents'  estates,  2  R.  S.  '76,551.  (R. 
S.  '81,  2459);  arid  under  said  act,  in  suit  on  guar- 
dian's bond,  for  failure  to  pay  over  to  his  snc- 
ceseor,  relator  is  entitled  to  ten  per  cent  dam- 
ages upon  whole  amount  found  due.  Baldridge 
V.  State,  69-166, 79.  (Slroup  v.  State,  70-495,  '80 ; 
Ridtardsm  v.  State,  55-381 ;  overruled.) 

9487.  A  different  rule  of  damages  applies  to 
a  breach  of  guardian's  bond  from  that  of  a 
breach'  of  adminbtra tor's  or  executor's  bond. 
In  former,  damage  is  ten  per  cent  on  whole 
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■amonnt  of  ward's  estate  in  hands  of  guardian. 
2fo  exemplary  damajves.  Bt^ardam  T.  State,  55- 
381,  '76,  orerruUng  OoBntm  v.  State,  which  is  ap- 
woved  in  09-166.  Cf.  70-495;  7K-46;e8-3(^ 
^Riekafdmn  v.  iSaU,  overraled. 

94S8.  Appropriatioii  of  lands.  In  assess- 
~ment  of  damages  appraisers  should  consider  lia- 
bility to  sustain  injury  and  damages  by  fire, 
communicated  by  engine,  running  on  the  road. 
SwinneuY.  Ft.  W.,  elc.  Co.,  5»-206,  '77. 

04W.  ApproprUtioH.  A  railroad  company 
unlawfully  took  possession  of  certain  land  with- 
OQt  consent  of  owner  and  without  color  of  title, 
and  erected  thereon  a  depot,  hotel,  etc.  Subse- 
quently, it  instituted  proceedings  for  a  legal 
appropriation.  Held;  measure  of  dama^was 
Tslue  of  land  at  time  of  legal  appropriation, 
without  improvements  thereon,  iimiham  v.  U. 
&  N.  aJunaiw  R.  Co.,  86-463,  '71. 

9440>  The  measure  of  damages,  where  land 
is  alleged  to  have  been  injured  by  location  of  a 
U|;kwaj  through  it,  is  amount  in  which  its 
market  ralue  is  diminished  by  reason  of  loca- 
tion of  such  highway.   Sidater  v.  Essex,  22-201, 

9441.  Damages  in  a  proeeedinr  to  appro- 
priate landy  already  in  possession  of,  and  occu- 
pied by,  a  railroad  company,  should  be  meas- 
Dted  as  of  time  of  filing  papers  therefor.  L.  M. 
AB.B.CO.     JtfBKtodfc,  08-137,  '79. 

9442.  That  a  berme  bank  of  a  canal  was 
-situate  on  land  taken  will  not  deprive  owner  of 
hu  right  to  damages.  It  creates  an  additional 
■easemenL  Id. 

944S.  In  assessment  a  jury  may  consider  in- 
-creased  danger  from  fire,  increased  cost  of  in- 
sarance,  and  decrease  in  rental  value  of  build- 
ings. Id. 

9444.  Jury  may  consider  injury  to  buildings 
thereon,  or  to  arrangement  and  facilities  for 
business.  Id. 

9445.  Id  an  action  upon  replevin  bond  to 
recover  value  of  goods  wrooglully  replevied, 
measure  of  damage  is  value  of  goods.  Sdavder 
T.  WoljU%,  21-238,  '63. 

9440.  An  appeal-bond  ooren  rents  and 
profttSf  though  not  expressly  mentioned.  JoMt 
T.  DnmAerger,  28-74,  '64.  ' 

9447.  Not  so  under  old  statute.  MaJoneT.Mc- 
Oain,  n-5S2,  '62. 

9448.  When  bond  is  thus  defective,  it  should 
be  BU»ested  in  complaint.  If  not,  after  verdict, 
complaint  will  he  regarded  as  amended  on  ap- 
peal. Jonea  v.  Droneberger,  mipra. 

9449.  See.  11,  2  G.  &  H.,632,  does  not  au- 
thorize recovery  upon  an  appeal  bond  for  a  sum 
larger  than  penalty  nam^  therein.  King  v. 
Brwer,  19-267  '62.  Cf.  Rwe  v.  Itiee,  18-662,  '69. 

9450.  In  debt  on  bond  for  title,  where  de- 
fendant has  failed  to  convey,  suit  is  for  penalty, 
and  damwes  laid  in  declaration  are  to  cover 
those  to  which  plaintiff  may  be  entitled  beyond 
amonnt  of  penalty.  Judgment  may  exceed 
'anottttt  elaimed  In  declaration.  Huru  v.  Reeves, 
-6  Bif.  177,  '39. 

9451.  Judgment  in  default  in  a  suit  on  a  de- 
llveiy  bond  can  not  he  for  more  than  value  of 
property  agreed  to  be  delivered,  and  costs  and 

percent,  damages.  Ckmpbdlv.  Tfoofei^6BIf. 
80,  Damages  should  not  be  given  on  costs. 
Aaerwa  v.  Brown,  1-567,  '49. 

9452.  In  a  suit  against  the  sureties  on  the 
•oad  of  a  sheriff,  for  an  escape  suffered  by 
■bla.  £eji/  they  were  liable,  within  penalty  of 


bond,  only  for  damages  actually  sustained  by 
reason  of  breach  of  duty  by  sheriff.  Sait  v.  John- 
son, 1-158,  '48.  Damages  were  in  discretion  of 
jury.  Id, 

XII.  Interest. 

9458.  Damages  on  breach  of  contract,  if  SMRU, 
Inclndes  Interest  in  addition  to  the  damages, 
where  money  has  been  vexatiously  withheld. 
Whether  allowable,  is  a  question  for  jury,  and 
S.  C.  will  not  interfere  with  their  verdict,  unless 
clearly  wrong.   Rogers  v.  West,  9-400,  '67. 

94a4.  In  debt  upon  a  note.  Interest  ascer- 
tained to  be  due attimeof  judgment, should  be 
entered  as  so  much  in  damages.  Than  y.Smtge, 
1  BIf.  498,  '20. 

9455.  On  a  breach  of  contract  of  sale  by  a 
failure  to  deliver,  if  purchaser  lias  paid  in  ad- 
vance, he  may  elect  to  rescind  agreement,  and 
recover  money  with  interest;  or,  to  affirm  and 
sue  for  damages,  when  he  can  not  recover  intei^ 
est.  Harvey  v.  Myer,  9-391,  '57;  Dobengpeek  v. 
Armd,  11-31.  '58. 

9450.  A  jadgment  exceeded  the  amount 
prayed  for  in  complaint,  on  account  of  accrued 
interest  after  suit  was  brought.  Held;  no  avail- 
able error,  as  S.  C.  will  deem  complaint  amend- 
ed which  was  in  power  of  conrt  below.  Nwmben 
V.  Boweer,  29-491,  '68. 

9457.  Interest.  No  special  dam^es  except 
intoreBt  are  recoverable  under  either  of  counts, 
for  money  had  and  received  or  for  money  paid, 
and  qiuere  whether  interestis  under  latter,  xftm- 
nav.  Pegg,  1  Blf.  181, '22. 

9458.  A  mortgage  was  given  to  secure  the 
payment  of  a  certain  gnm,  at  a  certain  time, 
with  legal  interest,  with  agreement  that  if  prin- 
cipal and  interest  should  not  be  punctually  paid, 
land  should  be  sold  to  pay  five  per  oenL  dam- 
ages thereon,  and  all  costs.  Sddi  not  usurious. 
QambrU  v.  Doe,  8  Blf.  140,  '46. 

9459.  Replevin  bond.  The  complaint  and 
affidavit  in  replevin  suit  described  lumber  thus: 

20,000  feet  of  black  walnut  lumber,  loaded  on 
four  cars  at  the  Huntsville  depot."  £videni» 
showed  that  defendant  in  replevin  suit  claimed 
all  lumber  in  four  cars ;  that  it  was  all  black 
walnut,  and  had  all  been  loaded  on  cars  under 
contract  of  sale  by  defendant  to  plaintiff.  Suit 
was  for  four  car  loads  of  lumber,  which  were 
estimated  in  affidavit  to  contain  20,000  feet. 
The  replevin  suit  seems  to  have  been  used  as  a 
meansof  obtaining  possession  of  lumber  without 
paying  for  it  according  to  contract;  and  when 
that  end  was  obtained,  suit  was  dismissed,  leav- 
ing defendant  in  that  suit  to  his  remedy  on 
bond  to  recover  value  of  lumber.  The  lumber 
was  thus  procured  in  '57 ;  suit  on  bond  was 
tried  in  '62.  Held  ;  in  suit  on  bond,  jury  were 
fully  justified  in  findingtherewere  24,000  feetof 
lumber.  Held;  it  may  reasonably  be  presumed 
that  jury  added  to  value  of  lumber  interest 
for  the  delay  of  payment,  which  would  fully 
cover  amount  of  damages  assessed  by  jury. 
SloiTf  V.  (/Deo,  28-326,  '64. 

9400.  In  a  suit  upon  an  instrument  for  pay- 
ment of  $500  in  gold,  measure  of  damages  ia  not 
the  value  of  $o00  in  gold  coln^  but  $500, 
with  Interest  from  date  of  default.  Thayer  v. 
Hedges,  28-141,  '64.    Cf.  20-116 ;  27-426. 

9401.  In  an  action  on  a  replevin  bond, 
for  failure  to  return  property  according  to  judg- 
ment, if  proper^  could  nave  been  returned  ana 
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was  not,  but  was  converted,  interest  on  value  of 

Eroperty  from  date  of  judgment  of  return  may 
9  allowed  as  damages.   Walls  v.  JohnsoOf  In- 
374,  '61. 

XUI.  Exemplary  aad  TIndlctlTe. 

9462.  Section  12,  liqaor  law  '73,  in  so  far 
as  it  authorizes  "  exemplary  damages,'*  is  un- 
constitutional.   Koemer  v.  Ooerly,  5ff-284,  '77. 

9468.  In  civil  actions  for  damages,  arising 
out  of  unlawful  sales  of  intoxicating  liquors, 
for  which  there  may  also  be  a  criminal  action, 
no  exemplary  damages  can  be  given.  Koemer  v. 
ObeHv,  SB-284,  '77. 

9464.  Wrongs,  commission  of-  which  subjects 
the  wron^-doer  to  both  a  criminal  and  a  civil 
action,  will  not  be  aground  for  exemplary  dam- 
ages. Hunmhrm  v.  Joknam,  20-190,  '63;  Koemer 
V.  Oberly,  5«-284,  '77 ;  Meyer  v.  Bohlfing,  44-238, 
'73;  NotaaaaeaiY.  RiekeH,  18-350, '62:  Ihber  v. 
ifutem,  S-322,  '54 ;  Bviltr  v.  Menxr,  14-479,  '60: 
Strvble  V.  Nodw^,  11-64,  *58;  JoAnson  v.  Vuthr 
tick,  7-137,  '56;  Oromvell  v.  WUkiraon,  18-365, 
*62. 

9465.  Where  ofTense  is  not  punishable  by 
criminal  law  of  land,  and  where  elements  of 
fraud,  malice,  gross  negligence  or  oppression 
mingle  in  controversy,  jury  may  give  exemplary 
or  vindictive  damages.  Milliam  v.  Hock,  17-227, 
'61 ;  Avthmy  v.  Gilbert,  4  Blf.  348,  '37. 

9466.  Exemplary  damages  can  not  be  as- 
Bessed  in  an  action  for  a  malicious  prosecution, 
where  defendant  is  chan^  with  acts  that 
amount  to  a  criminal  o0ense.  Stemri  v.  Mad' 
dot,  68-61,  '78. 

9467*  fiut  this  does  not  mean  that  jury  are 
restricted  •  to  mere  naked  amount  of  pecuniary 
loss.  The  jury  may  allow  damages  for  indirect 
pecaniary  injury,  when  it  is  necessary  conse- 
quence of  direct  act,  and  when  averments  in 
complaint  warrant  it,  as  loss  of  time,  delay  in 
business,  expenses  incurred,  etc.,  and  for  injury 
to  a  business  or  profession,  reputation  or  social 
position,  and  for  physical  suflering,  and  for  men- 
tal trouble,  all  of  which  are  considered  compen- 
satory, and  not  exemplary  or  punitive,  damages. 
Stewart  v.  Maddor,  ^8-61,  78.  Cf.  Morjord  v. 
IToorfworiA,  7-83,  '55. 

9468.  Kemittitur.  The  jury  rendered  a  ver^ 
diet  including  exemplatr  damages.  A  special 
verdict  showed  amount  of  same.  To  that  amount 
judgment  was  erroneous.  R.  C.  will  affirm  judg- 
ment at  costs  of  appellee,  if  a  remitlUur  is  made 
of  such  amount,  ^/tfei-,  will  reverse.  Scha/erv. 
Smith,  63-226,  '78. 

9469.  Exemplary  damages  may  be  adjmlged 
against  defendant  in  actions  forsuinder.  i^er 
V.  Bohifing,  44-238,  '73;  Ouard  v.  Risk,  11-156, 
'68. 

9470.  Trespass.  When  evidence  shows  no 
malice,  insult  ordeliberate  oppression,  it  is  error 
to  in.stnict  jury  that,  "if  you  find  for  plaintiff, 
you  n.ny  assess  the  damages  at  such  sum  as  will 
cover  the  actual  damages  proved,  and  lo  this  you 
may  add  such  vindictive  oamages  as  you  may 
deem  just  and  right,  having  regard  to  all  cir- 
cumstances of  the  case."  Moore  v.  Croae,  43-30, 
73. 

9471.  ^ection  of  passengers.  When  a 
passenger  is  entitled  to  be  carried  at  "ticket 
rate,"  and  on  refusal  to  pay  more  is  expelled  from 
the  train  in  a  spirit  of  oppressive  malice  or  wan- 
toDDess,  he  is  entitled  to  recover  exemplary  dam- 


ages against  company,  and  verdict  therein  wilE 
rarely  be  set  aside  by  an  appellate  court.  Jefisr- 
omvUk  R.  Co.  v.  Room,  SS-116,  '71 ;  Same  v.  Samty. 
28-l.'67. 

9478*  He  U  entitled  to  anch  dunages  by  rea- 
son of  time,  place,  circumstances  and  manner 
of  expulsion,  thongfa  no  harsh  or  annecesBaiy 
means  were  used  in  expulsion.  Id. 

9478*  Rule  as  to  exemplary  damages  appliea 
in  suits  against  corporations.  Id. 

9474.  In  actions  for  malleloDsprosecntioii,. 
damages,  not  only  compensatory.  Sat  punitiver 
may  be  given.   2Sigler  v.  iWO,  64-173,  76. 

947S*  A  reasmable  attorney's  fte  for  de- 
fending malicious  prosecution  may  be  inclndeA 
in  damages.  Id, 

9476.  In  rendering  Jadrment  for  dam- 
ages arising  from  a  tort,  which  is  also  a  subject 
of  criminal  jurisdiction,  jury  are  not  restricted 
to  a  consideration  of  mere  pecuniary  loss.  They 
may  consider  every  circumstance  of  act  which 
injuriously  affected  plaintiff;  bat  tbey  are  not 
to  give  damage  to  ''vindicate  the  law  and  pun- 
ish the  outrage."  JVbsunuM  t.  Rie&ert,  18-350^ 
'62. 

9477.  Ag^aratlon  of  indictment,  nnder 
sec.  68,  p.  975,  R.  S.  '43,  for  keeping  a  tippling 
house.  Court  instructed,  that  if  the  defendant» 
sold  spirituous  liquors  on  the  Sabbath,  they 
might  consider  that  fact  in  aggravation  of  dam- 
ages.  At  time  of  offense  chained,  sec.  124,  c  53, 
R.  S.  '43,  provided  a  penalty  for  selling  spiritooofr 
liquors  on  Sunday.  Hdd;  instmction,  thcm- 
fore,  erroneous.  WaUaee  v.  Sta^  &-o55,  '54. 
(r.  R.  8.  '81,  2098.) 

9478*  In  an  action  on  a  marriage  contraety. 
error  to  instruct  thnt  the  defendant  has  a  right  tiv 
plead  that  plaintiff'  is  a  woman  of  bad  moral 
character,  practicing  prostitution,  etc.,  but  he 
does  so  at  his  peril,  and,  if  answer  is  untruer 
"you  may  assess  exemplary  damages  for  the 
wrong  done  in  placing  upon  the  record  suck 
cliarees."    Hunter  v.  Haifidd,  68-416,  79. 

9479.  Also,  in  an  additional  charge  "to  as- 
sess such  damages  as  the  plaintifT  has  sustained 
on  account  of  the  breach  of  the  contract,  to- 
which  you  may  add  such  amount,  for  all  tbe* 
wrongs  and  injuries  he  has  done  her  character."' 
Id. 

9480.  Marriage  contract.  In  a  case  when 

there  was  no  frnud  in  making  of,  or  in  violation 
of,  a  contract  to  marry,  it  is  error  to  instruct, "  if 
you  believe  •  *  *  that  the  element  of  fraud 
mingles  in  the  controversy,  as  an  ingredient  in 
the  act  of  defendant,  •  •  *  then  you  may  award 
to  the  plaintiff'  *  *  *  such  exemplary  dama^es- 
as  shall  tend  to  prevent  a  repetition  of  the  in* 
jury,  and  to  punish  the  defendant."  Drydem 
Knoudes,  88-148,  70. 

XIV.  LtqnMated  Danuges. 

9481.  Written  agreement,  foundation  of  ac- 
tion, as  follows:  I  have,  this  day,  sold  to  A^ 
three  hundred  hogs,  etc.,  to  be  delivered  at,  etc., 
on,  etc.,  at  the  cash  price  for  such  hogs  on  the 
da^  of  delivery.  For  all  moneys  advanced  om 
said  contract,  I  agree  to  pay  ten  per  cent,  inter- 
est. In  case  I  fail  to  deliver  said  hogs,  accord- 
ing to  said  contract,  I  bind  myself  and  sureties, 
to  pay  said  A  ffve  hundred  dollars  damages. 
Signed,  BCD.  Held;  amount  of  damages  is- 
a  question  of  facts  and  figures,  comprising  ad- 
vancements and  interest  tbereon,  and  five  nun- 
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dred  dollars  agreed  upon,  ^efti/ contract  is  very 
plato,  and  ia  joiot  and  seTeraL  JfcOmuci  t. 
Jfiteik  57-248,77. 

948s*  Where  a  covenant  Is  for  abstaining 
from  doing  certain  acts  which  are  not  measura- 
ble by  any  exact  pecuniary  standard,  and  it  is 
agreed  that  covenantor  shall  pay  a  stipulated 
sum  for  a  violation  of  covenants,  such  sum  shall 
be  stipulated  liquidated  damages  and  not  a  pen- 
altv.  Stvdabaixrv.mii€,Zl-2n,'69. 

94S8.  As  a  covenant  not  to  engage  in  a  cer- 
tain business  for  a  certain  time  {J^dMr  v.  Horn, 
91-365,  75),  or  in  a  certain  territory  {SbtioJiatoer 
t.  White,  m^pra). 

M84.  Speeiftl  pleadf&f  •  In  such  case  it  ia 
not  necessary  to  allege  or  prove  to  what  extent 
or  how  plaintiff  was  damaged.  «^»oer  v.  Hitop, 
apm. 

9485*  Contract  to  pay  a  certain  amount  as 
liquidated  damages,  can  not  be  valid  when 
made  to  secure  payments  of  money.  Brown  v. 
JWwfafcy,  17-10,  '61. 

9486.  Where  a  person  bound  himself  in  a 
penalty  of  $1,000  not  to  start  a  riiop,  etc.,  in  a 
suit  for  a  breach  of  contract,  and  specific  dam- 
age is  not  made  to  appear  and  is  difficult  to  be 
ascertained,  the  coart  may  treat  the  $1,000  as 
liquidated  damages,  if  nature  of  contract,  viewed 
in  light  of  surrounding  circumstances,  admit  of 
that  constroction.  Lhaffg  v.  ^SAoeia,  11-70,  '58. 

9487.  A  stipulated  that  if  he  failed  in  above 
nndertaking,  to-wit;  to  obtain  certain  named 
certificate  from  third  parties  to  a  certain  mat- 
ter, he  would  pay  B  "$500  Il(|iildated  dam- 
ages.*' Held;  as  damages  arising  from  breach 
of  said  contract  must  be  uncertain,  $500  must 
be  considered  as  liquidated  damages.  Hamilfm 
y.  Onrton,  6  Blf.  206,  '42. 

9488*  An  agreement  contained  a  number  of 
Bti^lations,  damages  for  breach  of  some  of 
which  would  bccertain,  andof  others  uncertain, 
and  contained  a  mutual  covenant,  that  if  either 
party  should  fail  "in  any  particular  to  abide 
by,  observe,  and  perform  the  above  written 
agreement,  or  any  article,  clause,  covenant,  or 
promise  therein  contained,  by  and  on  his  or  their 
part  to  be  observed,  kept,"  etc.,  "tlie  party  so 
uiling,  etc.,  shall  pay  the  other  party  $10,000 
(and  no  greater  or  smaller  sum),  as  and  for  the 
damages  occasioned  by  such  failure,  etc."  Held; 
sum  was  to  be  r^tirded  as  a  penalty  and  not  as 
liquidated  damages.  Carpctder  v.  Loekhari,  1- 
434, '49.    Cf.  9-443;  17-10. 

9489.  Where  A,  for  a  good  consideration, 
agreed  to  convey  to  B  certain  property  by  deed, 
etc,  and  further  agreed  if  he  failed  to  convey  by 
a  certain  date  he  would  pay  to  B  $160  agreed 
damages.  Sdd;  on  failure  to  convey  as  afore- 
said by  A,  B  wna  entitled  to  agreed  damages, 
ffuf  V.  Lau-ior,  4»-80,  73. 

9490.  StlpnUtlon.  Parties,  in  making  a 
nibecription  or  a  contribution  to  a  street  rail- 
way company,  to  assist  in  the  construction  of 
road  have  right  and  power  to  make  a  s^tipiiln- 
tioD,  that  if  road  shall  cease  to  be  operated, 
and  cats  run,  in  manner  provided  in  a  certain 
agreement,  then  subscriber  shall  be  entitled  to 
recover  from  company  amount  paid  as  a  dona- 
tion, with  interest  from  date  of  ceasing  to  oper- 
ate road.  Crown  Hill  R.  Co.  v.  Armstfrng,  89- 
418,  72. 

9i491.  Agreement  as  to  measure  of  dam- 
>Sa,"in  the  event  of  the  loss  of  any  property," 
*  *  *   "  that  the  value  or  cost  of  the  same  at 


the  point  and  time  of  shipment  should  govern,"' 
in  a  oill  of  lading  for  freight,  doea  not  apply 
where  property  was  deliveiid  by  carrier  to  a 
person  not  entitled  to  receive  it.  Such  a  "loas'^ 
was  not  intended  in  agreement.  In  such  case- 
measure  of  damages  was  value  of  property  at 
time  and  place  of  delivery,  with  interest.  S. 
<fc  0.  R.  Cb-v.  MeWhinnetf,  86-436,  71. 

9492.  The  role  of  damages  which  it  is  com- 
petent for  parties  to  fix,  will  not  be  allowed  to- 
prevail  where  it  appears  that  contract  was  pro- 
cured by  fraud.  Wambaugh  v.  Bimer,  26-368,. 
'65. 

XT.  MttlgftttoB  of  Dmna^ 

9498.  Malice  of  plaintiff.  Declarations  of  a 
party  to  an  action  for  slander  that  she  intended 
to  prosecute  other,  until  she  broke  him  up,  are- 
inadmlseible,  and  do  not  affect  amount  of  dam- 
ages. lApwaai  V.  XiWan^  52-273,  76 ;  JVter- 
8071  T.  HiUekinmm,  80-38,  '68. 

9494.  Hitlgatlon.  Matter  of  defense  admis- 
sible in  mitigation  of  'damages,  may  be  given 
under  general  denial,  •^emrt  v.  Muse,  62-385, 
78. 

9496.  Rent,  a  release.  In  assnrnmit  on  a 
verbal  lease  of  certain  land  for  a  ^ear,  by  which 
defendant  was  to  deliver  to  plaintiff  one-third  of 
crops  raised,  declaration  averred  that  defendant 
cultivated  land,  and  assined  as  a  breach  that- 
he  would  not  deliver  to  plaintiff  third  of  crops- 
raised,  though  requested  to  do  so.  Held;  in  as- 
sessing damages,  defendant  might  prove,  in  mit- 
igation of  damages,  that,  after  malting  of  lease, 
plaintiff,  with  defendant's  consent,  had  leased 
part  of  premises  to  a  third  person,  from  whom 
he  had  received  rent  for  that  part.  Ewing  v. 
Codding,  5  Blf.  434,  '40. 

9496.  Defendant  may  show,  under  general 
issue  in  a  suit  in  trespass  for  taking  away  a  yoke 
of  oxen,  that  oxen,  at  that  time,  belonged  to  a 
third  person,  and  plaintiff  was  not  liable  for 
them  to  owner.  Anthony  v.  QUbai,  4  Blf.  34^ 
'37. 

9497.  Special  agreement.  Pleading.  In  an 

action  by  an  attorney  to  recover  value  of  servi- 
ces rendered,  client  offered  to  prove,  under  gen- 
eral denial,  a  special  agreement  fixing  compen- 
sation at  a  less  sum.  Hdd;  in  mitigation  of 
damages,  such  evidence  was  admissible  under 
general  denial,  but  could  not  be  pleaded 
specially.    BlizMord  v.  Applegaie,  61-368,  '78. 

9498.  On  a  writ  of  inquiry  of  damages,  in 
case  of  breach  of  contract  as  to  performance 
of  certain  work,  defendant  may  in  mitigation  of 
damages,  prove  that  part  of  work  had  been  don^ 
under  contract,  to  plaintiff's  benefit.  OoKv.Way, 
3  Blf.  143, '32. 

9499.  !■  an  aetloii  upon  an  Injunction 
bond,  given  to  procure  an  order  restraining 

filaintin  from  cutting  timber  upon  a  tract  of 
and,  defendant  offered  to  prove,  in  mitigation 
of  damages,  that  at  time  of  suing  out  injunction 
land  ana  timber  belonged  to  another  person, 
and  that  plaintiff  had  no  right  to  cut  timber. 
Hdd;  evidence  was  admissible.  Jenkins  v.  i^irt- 
hill,  25-473,  'G5. 

9600.  Evidence  is  admissible  in  an  action  for 
breaeh  of  contract  f<»r  wages,  to  show  that 
plaintiff,  after  breach  of  contract  by  defendant, 
could  have  had  employment  and  compensation 
elsewhere,  to  mitigate  damages.  Oautte  Pirmtiny 
Co.  V.  3/orts,  60-163,  '77. 
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9fi01.  In  an  action  apon  an  ondertakingr 

in  replevin,  an  answer  that  property  belong- 
'ed  to  plaintifT  in  replevin  is  not  a  good  answer 
in  bar  of  action,  because  it  does  not  answer  tecli- 
nical  breach  of  a  failure  to  prosecute  action 
-with  effect.  AUis  v.  Nanmm,  41-154,  72;  Sheny 
T.  Foregman,  6  Blf.  56,  '41.  * 

9502.  In  miti^tion  of  damages,  defendant 
may  show  or  answer  that  property  belonged  to 
replevin  plaintifif,  where  he  suffered  a  non-suit, 
and  there  was  no  trial  of  merits.  Wailace  v. 
Oark,  7  Blf.  298,  '44 ;  StoekweUv.  Byrne,  22-6,  '64. 

9503.  And  obligee  is  entitled  to  only  nominal 
ilamages.  StockweU  v.  Byrne,  supra,  contra  ;  Sam- 
mont  T.  Neama3t,i1-&3»,  '67. 

9504*  Where  there  was  a  final  trial  on  merits 
in  replevin  suit,  in  an  action  on  bond,  obligors 
<!an  not  show  property  in  a  stranRer  in  mitiga- 
tion of  damages.    HmUk  v.  Linker,  23-o00,  '64. 

9505.  The  defendant  in  mitigation  of  dam- 
ages, may  introdnce  evidence  of  his  motions 
and  intentions  in  making  libelous  publication 
complained  of.    Heilman  v.  Slianlclin,  ttO-424,  '78. 

9506.  CieBeral  rumors  may  be  given  in  ev- 
idence in  mitigation  of  damages,  under  proper 
pleadings.  HeUman  v.  SkanMin,  ttO-424,  '78; 
BlidxTuUiffv.  Perrin,  27-527,  '67. 

9507.  Words  spoken  in  passion.  The  de- 
fendant in  a  slander  suit  may  set  up,  in  mitiga- 
tion of  damages,  that  he  spoke  words  in  a  mo- 
ment  of  heat  and  passion,  induced  by  immediate 
preceding  acts  of  the  plaintiff.  JaticAv.  JaueA,  50- 
135,  '75:  IteUyv.Lm^,  8Btf.  462.  Cf.  7-440; 
88-176. 

9508.  Such  preceding  acts  must  constitute  a 
provocation.  Jauek  v.  Jaueh,  supra, 

9509.  Answer  In  mitigation  onlv,  except  in 
libel  and  slander,  can  not  be  specially  pleaded. 
Same  matter  is  admissible  under  general  denial. 
^iihv.  Lither,  28-500,  '64. 

9610.  Bad  character.  In  an  action  for  crim- 
inal conveisation,  general  bad  cliaracter  of  wife, 
if  not  caused  hy  ner  seduction  by  defendant, 
maj  be  given  in  evidence  in  mitigation  of  dam- 
age, not  necessarily  to  a  aomiaalsam.  Cbmer 
v.  Otgmer,  59-548.  77. 

9511.  Salary  oi  party  injured,  continaing  for 
his  benefit,  after  accident  and  during  sickness, 
can  not  be  considered  for  reduction  or  mitiga- 
tion of  damages.  0,  &  M.  R.  Co.  v.  Diekeraon, 
49-317,77. 

9512.  Reduced  by  tusnranee  money.  In  an 
action  to  recover  damages  in  causing  death  of 
another,  defendant,  in  assessment  of  damages, 
can  not  obtain  a  reduction  for  reason  that  life 
of  deceased  was  insured  for  plaintifl^B  benefit. 
JSherlocky.  AUing,  44-184,  '73. 

951 S.  Action  for  sednctlon  of  plaintiff's 
■wife.  IhM;  defendant  may  prove,  uniier  general 
denial,  in  miti^tion  of  dama^,  that,  owing  to 
wicked  disposition  of  plaintifi;  and  his  inhuman 
treatment  of  his  wife,  they  had  separated,  before 
seduction  complained  of;  and  that  the  separa- 
tion was  not  on  account  of  improper  relations  of 
defondanL    Cdenum  V.  WhUe,  48-129,  78. 

9514.  In  an  action  for  criminal  conrersa- 
lion,  defendant  can  not  plead  want  of  virtne  in 
plaintiff  and  his  wife,  in  bar  of  action;  and  it 
would  seem  that  such  matter  is  not  necessarily 
pleaded  in  any  action,  in  order  that  it  may  l>e 
j;iven  in  eviaencc  in  mitigation  of  damages. 
Haniaoii  V.  Price,  22-1  Co, '64. 

9515*  Defendant  can  not  prove  want  of  affec- 
tion between  plaintiff  and  bis  wife.   DaUnu  t. 


SeUers,  17-479,  '61 ;  VanVader  v.  MtEmp,  7 Bit 

578,  '45. 

9516.  Kor  that  wife  was  improperly  sup- 
ported.   Dailas  V.  SeUert,  supra. 

9517.  Defendant,  in  an  action  for  asstnlt 
and  lottery,  can  not  prove,  in  mitigation  of 
dama^,  that  plaintiff  had  previously  slandered 
him,  if  there  had  been  time,  between  provoca- 
tion and  assault,  for  deliberate  reflection.  FiiOer- 
ton  V.  Warrick,  3  Blf.  219,  '33. 

9518.  Salt  for  damages  for  assault  aad 
luttery.  Defendant  offered  to  prove,  in  mitiga- 
tion, that  plaintiff  had  caused  a  prosecution  for 
malicious  mischief  to  be  instituted  against  minor 
son  of  defendant,  and  that  he  assaulted  and  beat 
him  for  so  doing;  also,  that  plaintiff  bad,  two  or 
three  days  before  commission  of  crimeof  assanit 
and  battery,  ^iven  defendant  great  provocations, 
without  specifying  what  they  were.  Held;  in- 
admissible; first,  being  no  matter  in  mitiga- 
tion, and,  second,  being  too  indefinite  in  ofier, 
and,  probably,  of  too  long  prior  oocnnnice. 
SMosser  v.  Fox,  14-365,  '60. 

9519.  Ftg^tln;  by  consent.  An  agreement 
to  fight  or  to  do  an  act  forbidden  by  law,  is  no 
defense  to  an  action  for  damages  by  a  party  who 
has  been  injured  by  doing  of  act,  though  he  made 
agreement;  but  proof  of  such  agreement  is  ad- 
missible in  mitigation  oil  damages.  Adaait  v. 
Waggoner,  88-531,  70. 

9o20.  In  an  action  to  recover  damages  for  an 
assault  and  battery  which  grew  out  of  a  dis- 

Siite,  proof  of  truth  of  assertions  made  by  one  of 
isputants  is  not  admissible  in  evidence  in  mit 
igation  of  damages.    JiiUt  v.  Govld,  34-552.  '7a 

9521.  Appropriation  and  dami^es.  When 
land  is  appropriated  for  a  highway,  existence  or 
non-existence  of  other  roads  that  passed  over  or 
near  to  farm  of  appellant,  is  an  important  and 
material  element  to  be  considered  oy  jury,  in 
determining  whether  proposed  road  would  ben- 
efit or  injure  owner;  and  l^Iity  and  penna- 
nancy  of  snch  roads  are  of  vital  importance. 
FUhtr  V.  Hobbs,  42-276.  '73. 

9522.  The  jurv,  in  determining  amount  of 
damages  for  tana  appropriated  b^  a  railroad 
company,  are  to  exclude  from  their  considera- 
tion all  future  benefits.  E.  LAC.S.L.R.  Go.  v. 
fVtepa/ricit  10-120,  '58.    Cf.  10-560. 

9S28.  In  a  proceeding  to  appropriate  land 
for  railroad  purposes,  it  was  not  error  to  refuse 
the  following  instruction :  "  If  yon  should  find 
from  the  evidence,  that,  by  the  construction  of  cul- 
verts and  drains  through  and  along  the  road  em- 
bankments over  the  land,  the  defendant  has,  in 
this  way,  to  some  extent,  drained  the  plaintiff's 
land,  or  rendered  its  drainage  more  easy  and 
less  expensive,  such  benefit,  it  any,  may  be  con- 
siderea  in  estimating  the  damages."  It  would 
permit  jury  to  deduct  such  benefit  from  any 
damage,  from  whatever  cause,  contrarr  to  section 
711,  2  G.  &  H.,  310.  O.B.&I.R.C0.  V.  Hon, 
41-479.  73. 

9524.  Landlord  and  tenant.  Trespass.  A 
landlord,  under  an  agreement  that  he  is  to  re- 
ceive one-half  of  com  in  rows  standing  infield, 
has  no  right  of  possession.  Action  by  tne  tenant 
for  damages  against  such  landlord  for  entry  by 
his  cattle.  Jield;  defendant  can  not  show,  in 
mitigation  of  damages,  that  tenant  had  taken 
more  than  his  share.  Frout  v.  Hardin,  66-166, 
77. 

9525.  The  proceedings  of  county  commis- 
sioners, in  granting  opening  of  a  prirate  way» 
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can  not  be  given  in  initiation  of  damagM  in  a 
8Qit  of  trespass  for  entering  on  Bnch  way.  Bam- 

<ird  Y.  Haworlh,  »-103,  '57. 

9526.  In  an  action  against  an  adntlnlstra- 
ior  de  son  tort,  to  recover  value  of  assets  con* 
verted  to  his  own  use,  defendant  may,  under 
|;eneral  denial^  give  evidence  to  disprove  plain- 
tiff's right  to  recover,  and  also  matter  in  miti- 
^tion.   Beagan  t.  Lono,  21-264,  '63. 

9527.  Hatter  In  mitigation,  under  code,  is 
reqaired  to  be  specially  pleaded  only  in  actions 
of  slander.  Id.    {v.  R.  S.  '81,  373.) 

9528.  Fannre  to  retnm  execution.  Ac- 
tion against  a  sheriff  and  sureties  on  bond, 
fireach,  failure  to  deliver  an  execution  to  his 
saccessor,  or  to  return  it,  etc  The  action  oc- 
curred onder  the  statute  of  '49,  but  was  brought 
under  that  oi  '52.  H^;  defendants  misht  give 
evidence  of  insolvency  of  execution-defendant, 
to  show  amount  that  sheriff  might  probably 
have  collected  under  act  of  '52.    CoUier  v.  Stale, 

'57.    («.  B.  a  '81,  784.) 

XTI>  ExeesriTe  Dimageg. 

9(29.  Excess  of  damages,  over  amount  war- 
ranted by  complaint,  is  no  cause  for  arrest  of 
jodrment.    Beagan  v.  Foz,  4&-8,  '73. 

9o80.  Though  it  is  for  a  new  trial.  Sill  v. 
yannan,  47-187,  '74. 

9581.  If,  in  BUchcase  plaintiff  signed  judgment 
for  a  greater  sum,  court  may  permit  him  to 
amend  during  term  by  entering  a  remiitUar  for 
excess.  Murrati  r.  Fhiliipa,  &9-5<6,  '77.  Lambert 
T.  Sbukmau,  1  Blf.  59,  '20. 

969i»  Bat  after  motion  for  a  new  trial  on 
soch  sround,  it  is  too  late  to  avoid  objection  by 
lemitfing  the  excess.  UUl  v.  iVewnum,  47-187, 
'74. 

958S*  When  jndgment  on  a  note  payable  in 
another  state,  was  calculated  with  7  per  cent, 
interest,  no  evidence  being  introduced  on  the  sub- 
ject, Superior  Court,  at  general  term,  might  re- 
mand back  to  special  tenn,with  direction  to  allow 
pl^tiff  to  remit  interest  to  6  per  cent  Brown- 
ing V.  MerriU,  Sl-425, 78. 

9aS4.  Where,  from  evidence  and  findings  of 
jury,  true  amount  of  recovery  can  be  aacer> 
talned  hj  Supreme  Court,  judgment  may  be 
affirmed  as  to  that  amount,  on  condition  of  a 
wmittifttr  of  rest   IVaier  v.  Btm,  6«-l,  '79. 

958$.  Where  finding  might  have  been  for  foil 
amoont  sued  for.  defendant  can  not  complain  of 
a  finding  for  only  a  part  Durham  v.  JaalL  67- 
123, '797 

9586.  Error.  Excessive  damages  can  not 
be  assigned  as  error  in  Supreme  Court,  when  no 
motion  for  a  new  trial  had  been  made.  T.  W. 
A  W.  R.  Co.  V.  MiUigan,  52-505,  '76;  Brown 
T.  EUie,  85-377,  '71 ;  Roui  v.  Menifee,  69-525, 
"77 ;  Emag  v.  Beno,  88-149,  '69 ;  WesteoU  v.  Hvff, 
18-243.  '62 ;  v.  SKoaejf,  12-70,  '59. 

9a87.  Error*  Question  as  to  excessive  dam- 
ages can  not  be  raised,  either  in  Criminal  Court 
or  in  Supreme  Court,  by  a  motion  for  a  new 
trial,  on  ground  that  finding  of  court  was  not 
sustained  by  sufficient  evidence,  and  that  it  was 
contrary  to  law.  HyaUv,  Mattingly,  68-271,  '79; 
Floyd  V.  MaddvT,  68-124,  '79. 

958S.  No  affidavit  is  necessary  to  proper  de- 
termination of  such  motion.  Sarris  v.  BmpeL 
14-209,  '60. 

9fiS9.  How  OTor  mu  be  shown.  Where, 
in  suit  on  tretsarer's  bon^  recovery  was  had  for 


school  revenueB,  if  there  be  no  right  to  so  re- 
cover, that  ^t  might  have  been  shown  under 
ground  for  new  trial,  that  damages  were  exces- 
sive, and  might  have  been  so  shown  in  S.  C 
HosteOer  v.  Sale,  62-183,  '78. 

9540.  Available  error.  S.  C.  will  not  con- 
sider question  of  excessive  damages  when  all 
evidence  is  not  in  record.  Bout  v.  Woodt,  67- 
319,  '79. 

9541.  If  excessive  damages  be  not  assigned 
as  a  cause  in  a  motion  for  a  new  trial,  such  ob- 
jection is  waived.  Bmaibaum  v.  MeThomax,  84- 
331,  '70. 

9542.  S.  C.  will  not  examine  question.  Walr 
poU  V.  Carlisle,  82-415,  '69;  Kelso  v.  Wolf,  70- 
105, '80;  Of(y/nd'j»/isv.ftu-Aw;  81-230, '69. 

9548.  HotloB  for  uw  trliil,  on  ground  that 
"  the  verdict  is  not  sustained  by  sufficient  evi- 
dence," will  not  present  any  (Question  of  exces- 
sive damages.  Spurrier  v.  Bnggt,  17-520,  '61 ; 
Ehman  v.  Kramer,  80-26,  '68. 

9544.  Nor  when  all^^  reason  is  "error  in 
finding  any  sum  against  the  defendants,  and 
giving  judgment  for  the  plaintiff,  when  the 
judgment  should  have  been  given  *  *  *  in  fa- 
vor of  the  defendants,  because,  at  most,  only 
nominal  damages  could  be  recovered  on  the  ev- 
idence against  the  defendants."  MeOrima  T. 
SlaU,  80-140, '68. 

9545.  Reversal.  When  recovery  is  greater 
than  pleadings  will  allow,  S.  C.  will  reverse  it, 
though  evidence  is  not  in  record.  HaU  v.  Hall, 
42-585,  '73. 

9546*  The  Supreme  Court  will  not  reverse  a 

Cdgment  for  excessive  damages,  when  exeew 
not  over  three  dollars.  MaxueU  v.  JTroab, 

54-98,  '76;  HaU  v.  Uatt,  84-314,  '70. 

9547*  Nor  for  any  trivial  amount,  where  de- 
fendant appears  to  have  contributed  to  result  by 
design  or  careleBsness.   Biilii^fdejf  v.  QroBet,  5- 

553,  '54. 

0548.  Nor  unless  amount  appeare  at  first 
blush  to  be  "outrageous  and  excessive,"  or  where 
some  imfiroper  element  entered  into  considera- 
tion of  lury.  Taan  Westav^  v.  fVnBMn,  66- 
255,_'79;  WhtBUer  v.  Teague,  id.  566,  79. 

9549.  Nor  where  substantial  injustice  does 
not  appear  to  have  been  done.  Wokiott  v.  Yeager, 
ll-8l,^. 

9550.  If  finding  shows  excessive  recovery 
simply,  court  should  modify  judgment,  not  re- 
veree  it  fVaacts  v.  Dmit.  69-452,  '80.  Cf.  Bob- 
mson  V.  Jamiton,  88-12%  70. 

9561.  When  a  jury  has  adjudged  amount  ol 
damages,  S.  C  can  not  disturb  it,  though  it  may 
"seem  excessive."  B.  P.  d  C.  B.  Ok  y.  Plaieu, 
61-22,  78. 

9552.  It  must  clearly  appear  to  be  excessive, 
to  be  set  aside.  Martteller  v.  Ompp,  62-359,  *78: 
T.  W.     W.  B.  Co.  V.  Wright,  68-586,  '79. 

955S.  The  S.  a  will  not  interiere  with  a  ver- 
dict on  ground  of  excessive  damages,  unless  it 
appears  from  evidence  that  damages  assessed  are 
outrageous  at  first  blush.  Yater  v.  MuUm,  28- 
562,  '64;  Beeves  V.  SlaU,  87-441,  '71:  Hoagland 
V.  J»f£>ore,2Blf.l67,  '28;  Alexaaderv.  laomos, 25- 
268,  '65. 

9554.  Or  where  there  is  a  conflict  in  the  evi- 
dence, and  it  does  not  appear  that  substantial 
injustice  has  been  done.  Biehardsonv.  Beed,  85- 
3^6  '71 

9566.  The  question  of  "too  large  ajudgment" 
can  not  be  assigned  for  error  for  the  fint  time  in 
B.C.  BameaY.  Belt,  99-m, '72. 
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9SfiA.  Arallable  error.  Where,  in  a  snit  for 
dunages  for  extra  work  in  construction  of  a 
bridge  ordered  by  superintendent,  jury  allow 
more  than  was  provided  by  contract,  it  may  be, 
that  measure  oi  damages  shoald  hare  been  set- 
tled by  an  instruction  to  jury,  and  not  raised  for 
iirst  time  on  a  motion  for  a  new  trial.  Bd.  Oom's 
Hamaon  Oo.  t.  Byrne,  67-21,  '79. 

9fi67«  In  an  action  for  cnmiaaloonTetBation 
by  a  laboring  man  against  his  family  physician, 
twenty-five  hundred  dollars  is  not  ezceasiTe. 
CfouMT  V.  Copper,  59-54S,  'TT. 

9558.  Where  in  an  action  for  slander,  charg- 
ing  plalntlfr  with  peijnry,  there  was  a  verdict 
for  plaintiff  for, $500.  Hdd;  damages  not  ex- 
cessive.  i)ean  V.  Jfiffer,  86-440, '79. 

9559.  ^eetlB^  pasmfers.  Flauitiff  was 
employed  by  shenfi'to  asaUt  in  conveying  to  in- 
sane asylam  an  insane  man,  who  was  his  uncle. 
The  conductor  of  a  railroad  train  ttnew  fact, 
and  wrongfully  ejected  plaintiff  from  train, 
which  excited  insane  man,  deprived  sheriff  of 
his  influence  in  controlling  his  uncle,  and  com- 
pelled sheriff  to  proceed  without  assistance. 
Force  used  by  conductor  was  slight,  but  his 
manner  was  rough,  and  language  profane  and 
unbecoming  occasion.  Veraict  for  damages, 
$562.50.  Hdd;  not  excessive.  Si.  L.  A  &  E. 
R.  Co.  V.  MyrtU,  51-566,  '75. 

9560.  Damages  in  sum  of  $500  for  libel  In 
charging  plalntlfT  as  a  "  penitentiary  con- 
vict "  are  not  excessive.  Ind^polig  Sun  Co.  v. 
Horrdl,  58-527,  *76. 

9561.  When  UbeliB  of  a  Timlent  character 
$1,400  damages  are  not  excessive.  Garhon  v. 
McOarty,  5  Bit  674,  '41.  Cf.  Dunn  v.  HaU,  1- 
344,  '49. 

9562.  Slander  for  charging  plaintiff  with 
stealing  a  horse:  verdict  was  Kir  $500.  Hdd; 
not  excessive.    Teagle  v.  Dcfeoy.  8  Blf.  135,  '48. 

9563.  Seduction.  $500  is  not  excessive 
damages  for  seduction  of  a  minor  child,  in  favor 
of  mother  of  child,  who  was  assisting  in  support 
of  mother— a  widow.  Fdkner  t.  SemitL  89-154, 
•67. 

9564.  In  such  a  case  plaintiff  need  not  show 
that  child  was  living  with  her,  or  in  her  service, 
or  that  she  sustained  any  loss  of  service.  Jd. 

9664a.  Feelings.  If  child  was  chaste,  jury, 
in  assessing  damages,  can  take  into  consideration 
every  circumstance  of  act  by  which  peace  of 
mind  and  individual  happiness  of  plaintiff  is 
affected.  Damages  must  not  exceed  prayer  in 
complaint.  Id. 

9o65.  In  suits  for  seduction,  verdicts  are  sel- 
dom disturbed,  on  ground  of  excessive  damages, 
flams  V.  Rupd,  14-209,  '60. 

9566.  Death.  Damages  in  sum  of  $2,333.35, 
are  not  too  excessive  for  injury  resulting  in 
death.    J.  M.&l.R.  Co.  v.  RUey,  89-568,  '72. 

9567*  Where  extra  work  required  by  supers 
intendent  in  construction  of  a  bridge,  is  pro- 
longed into  a  more  unfavorable  season,  wnen 
work  and  material  are  worth  more  than  at  time 
of  contract,  damages  are  not  excessive  when  in- 
creased beyond  contract  price.  Bd.  OmCs  Har- 
riton  Co.  v.  Byrne,  67-21,  79. 

9568.  l^ectlng  pa^ngers.  Seven  hundred 
dollars  damages,  for  wrongfully  ejecting  a  pas- 
senger from  a  train,  in  a  rude  and  angry  man- 
ner, at  night,  at  a  place  where  there  was  no  sta- 
tion, on  a  bad  road,  three  miles  from  his  desti- 
nation, is  not  excessive.  L  S.  ^  W.  B.  Oo.  y, 
MUUgan,  60-302,*75. 


9569.  Bemlttttnr.  If  it  appear  that , 
ment  for  damages  is  excessive,  and  appelleel 
file  a  remUtiiur  of  amount  that  is  in  excess.  Su- 
preme Court  will  affirm  judgment,  as  diminished, 
with  costs  in  court  below  against  appellant;  costs 
of  appeal  against  appellee.  Rile  v.  Roberts,  55- 
277,  '76 ;  Cmvem  v.  Danean,  55-347,  '76. 

9570.  Remittitur  for  excess  of*  In  a  cause 
involving  questions  of  damages,  where  same  can 
not  be  ascertained  by  calculation,  but  depend 
upon  judgment  on  conflicting  evidence,  or  mo> 
tions  of  compensation  for  tort,  it  is  error  for 
court,  after  verdict  has  been  returned  for  an  ex- 
cessive sum,  to  require  successful  party  to  enter 
a  rtmittUur  for  what  it  may  conceive  to  be  excess,, 
and  then  to  enter  judgment  for  residue.  Chmi- 
veU  V.  Wmuoa,  18-^  '62. 

9571.  Case  oif  CromxeU  T.ITtlfcfMon,  atpra,  u 
to  effect  of  remission  of  part  of  dam^es  re- 
covered, is  doubted  and  Ikit  open  for  re-condder- 
ation.    Garmiehad  v.  Shiel,  21-66,  '63. 

XTII.  Nominal  Damages. 

9572*  A  judgment  will  not  be  reversed  for 
failure toawardnominaldamages.  Bfodbv.Owa, 
48-385,  '74:  JPaOon  v.  HamtSon,  12-256,  '69; 
MaJum^  V.  £o6Mm,  49-146, 74. 

9578.  nominal,  recovery  of,  will  not  hesnffi- 
cient  cause  to  reverse  a  case.  Freem  Cran/,  89- 
524, '68;  -Stotev.  SAoeiMriwrf,  16-376. '60;  JhteT. 
Booe,  9-13 '57. 

9574.  Nor  ground  for  a  new  trial.  Jenningt 
V,  Lor^,  5-250,  '54;  Hwiq)eth  v.  Allen,  26-165, 
'66. 

9575.  Nominal  damages  are  such  as  a  part^ 
is  entitled  to  for  a  mere  nominal  breach  of  his 
rights,  where  no  actual  damages  have  been  suf- 
fered ;  or  such  an  amount  as  would  fall  within 
the  maxim  ctemmuniu  non  carat  tez.  G/ossv.  Gar- 
b€i\  56-336,  '76. 

9576*  A  breach  of  a  contract  renders  party 
breaking  it,  at  least  liable  for  nominal  damages. 
BoKnbavm  v.  MeThomat^  94-331.  '70. 

9577.  An  entire  want  of  title  in  grantor  is 
a  breachof  a  covenant  of  seizin,  bat,  while  par- 
chaser  retains  possession,  he  can  only  recover 
nominal  damages ;  and  for  such  damages  a  caose 
will  not  be  reversed  in  the  Supreme  Court. 
Hackee-  v.  Bhke,  17-97,  '61. 

9578*  In  salt  npon  an  appealbond.  Bddf 
failure  to  prosecute,  etc.,  could  not  entitle  obli* 
gee  to  more  Uian  nominal  damages,  unless  spe- 
cial damages,  arising  immediately  from  the 
breach,  were  alleged  and  proved.  Beeca  v.  Anr 
dreics,  7-207,  '55. 

9579.  In  action  by  married  woman  to  re- 
plevy personal  property  fraudulently  sold  to  her 
by  husband,  and  levied  on  by  execution-credit- 
ors of  husband,  it  appeared  that  certain  chattel 
mortgages  executed  by  husband  and  wife  to  se- 
cure liis  debts,  were  prior  liens  to  execution; 
that  property  had  been  sold  by  plaintiff  after 
being  replevied,  and  that  its  value  was  less  than 
debt  secured  by  such  mortgages.  Court  found 
for  defendants  for  full  value  of  property.  Hddf 
damages  should  have  been  onij  nominal* 
Gaeendorffv.  Eagles,  70-418,  '80. 

9580.  Replevin.  A  grantor  delivered  posses- 
sion of  certain  lands  (on  which  was  a  fanning 
mill)  to  a  married  woman.  Afterwards  he  de- 
manded of  her  husband  said  mill,  of  value  of 
less  than  ten  dollars,  and  on  next  dav  bronght 
action  in  replevin.   He  obtained  mill  and  ten 
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<lollars  damages  for  detention.  There  was  no 
attempt  to  prove  damages.  Held;  plaintiff  was 
■entitled  to  nominal  damages.  Had;  damages 
mze  timme.   Stetma  7.  McQure,  56-384,  77. 

9581.  When  plaiDtlff  obtains  possession  bj 
Tirtae  of  writ,  it  it}  error  to  give  judgment  for 
value  of  property,  too.  Biackwell  v,  Adan,  $8- 
425,  '71. 

958S.  Nominftl  damages.  Defense.  In  an 

action  on  a  note,  an  answer  in  bar,  alWing  a 
breach  of  warranty  on  part  of  plaintifT,  but  no 
eriction  nor  special  damages,  shows  that  defend- 
ant was  entitled  to  only  nominal  damages,  and 
u  bad.   Slram  v.  Huff,  45-222,  73. 

9588.  Warrantj.  Breach.  A  mortgage  lien 
coDStitutes  no  breach  of  covenant  of  seizin  and 
right  to  convey,  mortgagee  not  having  taken  pos- 
session, and  only  nominal  damages  are  recover- 
able,   itfiwon  V.  Oooksey,  61-619,"75. 

9584.  A  breach  of  corenant  against  in- 
canbrances  entitles  covenantee  to  nominal 
damages  only,  until  latter  has  removed  incnm- 
brance  or  been  injured  thereby.  Btaek  v.  Cbon, 
48-38.5/74.   Cf.  18-425;  14-163  j  6-393. 

9585.  Also  when  incumbrance  is  a  lease  and 
not  a  mere  Hen  for  money  capable  of  being  re- 
moved. Id. 

9586.  A  mortgage  may  constitute  a  breach  of 
a  covenant;  but  for  such  a  breach  only  nominal 
-damages  are  recoverable  till  after  covenantee  has 
been  evicted.   Seaaoner  v.  Ednamdson,  5-393,  '54. 

9587.  In  an  action  for  breaeh  of  covenants 
•of  titlef  it  is  sufficient  to  aver  breach  negatively 
in  words  of  covenant.  But  it  would  not  neces- 
sarily involve  a  right  to  more  than  nominal 
.damages.  Van  Nett  v.  Kellutn,  '60;  Blair 
V.  Allen,  65-409,  76.  Cf.  Martin  v.  Baker,  5  Bli 
232,  '39 ;  Floom  v.  Btard,  8  Blf.  76,  '46. 

XTni.  Compensatorr. 

9588*  Compensatory  damages  include,  for  in- 
jury to  person,  fair  and  reasonable  expenses  of 
-cure,  value  of  time  lost,  and  reasonable  com- 
pensation for  mental  and  bodily  pain  and  suffer- 
ing necessarily  attending  the  injury.  O.  &  M. 
R.  Co.  V.  Diakmoa,  69-317,  '77 ;  W^nght  v.  Omp- 
bm,  &S-337,  '76 ;  C%  W/iofu  v.  GwSon,  58-224, 
*77. 

9589.  And  also  loss  of  hearing  and  individual 
happiness.  C(u:r.VanderkUed,2l-lU,'G3;  Taber 
V.  Hviaon,  5-32i  '54. 

9590.  Anxletj  of  mind.  Suffering  and  anx- 
iety of  mind,  caused  by  corporal  injuries,  may 
be  considered  in  estimating  damages,  without 
:any  special  allegation  therefor  in  complaint. 

WrigM  v.  CompUm,  58-337, '76:  Ihier  v.  Hutmm, 
.5-a^'54;  (hxv.VaitderkUedyil-iQL*6»-,Fitlur 
T.  HamUlan,  49-341,  74. 

9591 .  In  an  action  under  sec.  12,  Ilqnor  law 
*78,  by  widow,  for  dama^  arising;  from  death 
of  her  husband,  her  anxiety,  mortification,  sor- 
row, and  loss  of  husband's  society,  can  not  he 
considered  in  measure  of  damages.  Koemer  v. 
06«;fo,  56-284, '77.    (».  B.  8. '81,  5320,  5323.) 

9592.  To  lupplness.  The  court  instructed : 
-that,  in  estimating  damages,  they  might  take  in- 
to consideration  actual  pecuniary  loss  to  plain- 
tiff occasion  by  death  of  son  and  servant,  and  also 
such  other  circumstances  as  have  injuriously  af- 
fected the  plaintiff  in  person,  in  peace  of  mind, 
and  in  happiness.  Held  ;  error.  0.  &  M.  R,  Co. 
V.  TindaU,  18-366,  '59. 

9598*  Malpractice.  On  question  of  damages. 


in  a  suit  against  a  physician  for  malpractice* 
common-law  rule  must  prevail.  Where  action 
is  by  liusband,  master,  or  parent,  for  individual 
loss  occasioned  by  a  tortious  act  towards  wife, 
infant  or  servant,  suffering  of  immediate  subject 
of  wrongful  act  can  not  be  considered  in  assess- 
ing damages.    Longv.  Morrinon,  14-595,  '60. 

9594.  The  legislature  can  not  authorize  either 
a  direct  or  consequential  ii^iiry  to  property, 
witliout  compensation  to  owner.  E.  &  C.  tl.  Co. 
V.  Dick,  9^33,  '67. 

9595.  The  damages  recoverable  for  mall* 
clous  burninff  of  a  building  ai^  compensatory 
merely,  and  not  punitive.  Qahanv.BwkeU,&7- 
378,77. 

Xnc.  Smallnesg  of  Damages. 

9696*  Where  finding  is  too  small,  unless  it  is 
assigned  as  ground  for  a  new  trial,  no  question 
is  presented  on  appeal  to  S.  C  Fnmk  v.  KaaUr, 
80-8, '68.   Cf.J3Ecv..4im,  80-431, '8a 

9597.  Though  less  than  actual  pecuniary  loss 
sustained  by  plaintiff,  is  no  reason  or  authority 
for  granting  a  new  trial,  in  actions  for  injury  to 
person  or  reputation.  Suirpe  v.  O'Brien,  a9-501, 
'72.    {SuUibanv.Wilwn,  15-246,  '60;  overmled.) 

9598.  Damages  being  too  small,  is  no  ground 
for  a  new  trial,  under  section  353,  in  an  action 
under  784,  by  father,  for  damagu  arisiiv  from 
an  injury  to  nis  child.  Qmn  y.  Woman,  69-468, 
'80.    {v.  R.  a  '81,  560,  284.) 

XX.  Proximate  and  Remote. 

9599.  Trespass  for  killing  a  mare.  Com- 
plaint charged  unlawful  killing,  stated  value  of 
mare,  and  claimed  damages  $200.  On  trial,  mare 
proved  to  have  been  worth  $112.50.  Plaintiff 
was  permitted,  defendant  objecting,  to  prove 
damages  for  trouble  and  expense  in  nursing  and 
feeding  two  colts  which  mare  was  suckling;  and 
also  care  and  expense  in  taking  care  of  wounded 
mare  until  she  died.  Verdict  and  judgment  for 
plaintifffor  $131.  Held;  (1)  evidence  touching 
trouble,  etc.,  should  have  been  refused;  such 
damages  were  not  direct,  necessary  result  of  said 
wrongful  act,  but  were  merely  consequential  and 
special,  and  not  being  alleged  in  the  com^plaint, 
they  were  not  in  issue  in  cause;  (2)  verdict  was 
too  large.    Teagard&t  v.  Helfield,  ll-62_a  '58. 

9600*  A  vendor  contracted  that  if  engine 
fail  to  run  four  pairs  of  burr  stones,  he  would 
remove  it  and  pay  vendee  $1,000.  Eemoval  of 
engine  and  paymentof  money  is  limit  to  liabil- 
ity for  failure  of  engine.  Neglect  of  vendor  to 
comply,  and  remove  engine  or  pay  the  money, 
did  not  remit  vendee  to  nis  action  for  breach  of 
warranty,  but  simply  authorized  a  recovery  of 
expense  of  removing  engine,  and  a  judgment 
for  $1,000.   Street  v  (Mptaan,  29-142,  '67. 

9601.  A  general  warrantj'  would  not  cover 
damages  incurred  to  vendee  in  purchase  of  ma- 
terials or  articles,  for  or  in  connection  with  en- 
gine and  boiler  which  may  have  become  worth- 
less by  reason  of  defects  in  ennne,  etc.  Id. 

9602.  Injury  to  realty.  In  assrasment  of 
damages  caused  to  realty,  whereon  plaintiff  him- 
self resided,  by  overflowing,  it  is  error  to  add  to 
losses  suffered  by  reason  of  injury  to  realty,  gar- 
den crops,  household  goods  and  family  supplies, 
an  estimated  amount  of  decrease  in  rental-value 
of  property,  during  period  caused  by  overflow- 
ing.   C%  </  IjuPpoiit  V.  Huffer,  80  -235,  '68. 
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9A08*  Action  on  note,  hy  an  executor.  An- 
swer, that  defendant  gave  note  in  payment  in 
part  of  purchase-money  of  land  bought  from 
plaintiff  as  executor;  that  purchase  was  made, 
as  plaintiff  well  knew,  for  purpose  of  selling 
a  portion  of  same  to  a  railroad  company,  to  erect  a 
depot  thereon  ;  that  plaintiff  neglected  to  report 
and  have  sale  confirmed  by  oonrt  and  deed  made 
at  next  term,  whereby  sale  to  companj^  was  lost  ■ 
that  enhanced  value  of  said  land,  which  would 
have  resulted  from  erection  of  depwt,  was  lost, 
* — all  to  damage  of,  etc.,  to  plaintiff,  which  he  of- 
fered as  a  counter-claim.  Held;  damage  too  re- 
mote. Held;  bad,  as  it  did  not  allege  that 
defendant  moved  court  to  require  such  report; 
or  that  plaintiff  agreed  to  make  report  at  first 
term ;  or  that  defendant  had  made  a  valid  con- 
tract with  the  company;  or  that  defendant  did 
not  know  that  plaintiff  would  not  make  report. 
Oadbury  v.Slahl,  41-348,  '72. 

9604.  Diligence.  A  party  is  liable  for  all 
damages  which  are  proximate  result  of  his  vio- 
lation of  his  contract :  but  other  parly  is  bound 
to  use  due  diligence  in  preventing  loss.  C.  <£  C. 
A,  L.  R.  Co.  V.  Rodgat,  24-103,  '6&. 

9605*  A  sold  to  B,  by  executory  contract, 
certain  real  estate,  for  which  B  was  to  pay 
S2000.  Before  payment  was  made,  and  deed  ex- 
ecuted, B  notified  A  in  writing  that  he  would 
not  perform  contract  Suit  by  A  for  damages. 
Hda;  damages  which  A  might  have  sustained 
by  reason  of  his  inability  to  perform  other  bar- 
gains, made  by  him,  on  faith  of  B's  performance 
of  his  contract,  were  too  remote  to  be  allowed, 
especiallv  in  absence  of  fraud.  Hdi;  on  fail- 
ure of  B  to  perform  his  contract,  he  became  li- 
able to  A  for  difference  between  then  value  and 
contract  price.  Held;  in  determining  of  value 
of  land,  general  cash  value  must  be  taken,  and 
not  its  value  for  a  particular  purpoBe,  or  on 
time.    Lewie  v.  Lee,  15-499,  '60. 

9606.  A  steam  engine  and  boiler  were 
bought  to  be  used  in  a  saw  mill,  of  which 
vendor  had  knowledge.  The  boiler  burst  and 
dama^  the  mill.  Suit  for  damages.  Hdd; 
it  engine  and  boiler  proved  unsound  and  un6t 
for  purpose  for  which  they  were  applied ;  and 
if,  in  attempting  to  apply  them,  vendee  being 
without  fault,  in  consequence  of  such  unsound- 
ness suffered  damaged  by  destruction  of  that 
kind  of  property  which  it  was  reasonable  that 
parties  to  contract  contemplated  would  be  nec- 
essarily placed  in  close  proximity  to  such  ma- 
chinery, injury  must  be  viewed  as  natural  and 
legitimate  result  of  breach  of  warranty,  /twe 
T.  FonL  12-4S,  '69. 

9607*  Action  hj  wife.  Action  on  a  bond, 
under  liquor  law  of  '78,  for  damages  caused 
by  an  intoxicated  husband,  by  state,  on  relation 
of  wife,  chaixin^  defendants  with  improperly 
selling  intoxicating  liquors  to  her  husband; 
whereby  he  became  drunk,  and  neglected  to  pro- 
vide for  his  said  wife  and  familv,  and,  by  reason 
of  such  intoxication,  beat  ana  maltreated  his 
said  wife,  to  her  damage,  etc.  Hdd;  complaint 
sufficient  Sehloncrv.iSUUe,  55-82,  76;  Bamabu 
V.  Wood,  50-105,  76;  EngliA  r.  Beard,  51-489, 
75. 

9608.  Proximate  cause.  Plaintiff  lent  his 
gun  to  four  boys.  The  was  loaded.  Boys 
returned  gun  loaded  with  a  dangerous  charge, 
and  told  nim  they  had  not  discharged  it,  tor 
mischievous  purpose  of  having  [ilaintiff  kicked, 
when  he  might  snoot  it  off.   naintiff  suspected 


boys  of  falsehood;  tried  to  see  them,  bnt  did 
not;  examined  gun  for  himself;  found  six  to- 
eight  inches  of  load  in  it ;  then  discharged  it 
voluntarily,  holding  it  around  comer  of  bouse- 
to  shield  himself,  and  was  wounded.  Held;  that 
conduct  of  boys  was  not  pnximate  cause  of 
injurr.   Smiih  v.  2%om(w,  28-69,  '64. 

9609.  If  a  party  does  a  wrongful  act,  or  a 
rlghtftal  one  ut  a  nefllgent,  wronpftil  nuui> 
ner,  whereby  injury  happens  to  another,  such 
act  being  proximate  cause,  party  committlnfp 
act  may  be  liable  for  injury.  Howe  v.  Kouiw, 
16-312,  '61. 

9610.  Whether  a  suit  can  be  maintained  or 
not  against  owner  of  an  uninclosed  lot,  which 
fonnm  part  of  a  public  common,  who  dug  a  pit 
thereon,  and  left  it  insufficiently  covered,  for 
valae  of  a  gelding  which  fell  into  pit  and  was- 
killed,  depends  u^n  probability  there  was  that 
such  accident  might  happen  from  leaving  pit 
exposed,  considers,  perhaps,  in  connection  with 
usefulness  of  act  or  thing  causing  danger.  If 
probability  of  injury  was  so  strong  as  to  make  it 
duty  of  owner  of  lot,  as  a  member  of  community, 
to  guard  that  community  from  danger  to  which 
pit  exposed  its  members  in  person  and  property^ 
such  owner  is  liable  to  an  action  for  loss  accni- 
ing  through  his  neglect  to  perform  that  duty. 
Ytmng  v.  &cirwy,  16-314,  '61. 

9611.  In  this  case,  probability  of  injury  to^ 
others,  amounted  almost  to  a  certainty.  Id. 

9612.  A  declaration  charging  that  defendant, 
knowing  plaintiff's  horse  to  be  running  at  large- 
in  uninclosed  lands  of  county^  and  maliciously 
contriving  to  injure  plaintifi,  unlawfully  and 
negligently  cut  a  tree  in  county  and  set  it  on 
fire,  which  tree  afterward,  in  consequence,  etc.^ 
fell  and  killed  plaintiff's  horse,  contains  no 
cause  of  action,  as  it  does  not  show  a  probability 
that  felling  of  tree  would  be  attended  by  injury- 
that  happened.  Durham  v.  Miaselman,  2  BlL  96^ 
'27. 

9613.  Also  insufficient,  when  it  alleged  that 
defendant,  on  his  uninclosed  land  in  county,, 
cut  a  tree  so  that  it  was  nearly  ready  to  fall^ 
and  set  it  on  fire,  and  that  tree  afterward  fell 
upon  and  killed  plaintiff's  horse.  Id.  Ct.  59- 
517,  526. 

9614.  Owners  of  a  steamboat,  knowing  man- 
ner in  which  a  flat-boat  is  fastened  to  shore,  are^ 
liable  for  a  loss  of  flat-boat  and  cargo  occasioned 
by  waves,  create<]  by  steamboat  while  running 
out  of  usual  channel,  underafuU  head  of  steam^ 
near  to  flat<boat,  if  persons  in  chai^  of  flat-boat 
used  proper  diligence  to  save  boat  and  diminish 
damage  occasioned  by  waves.  ITrt^  t.  Browitf 
4-95,^53.   Cf.  50-65,  83. 

9615.  No  defense  to  show  that  if  flat-boat 
had  been  tied  to  shore,  in  an  ordinarily  secure 
manner,  it  would  have  escaped  injury.  Id, 

9616.  Where  a  team  was  fH^htened  by  the 
starting  of  a  railroad  engine,  ran  away,  and,  in 
endeavoring  to  stop  it,  driver  was  thrown  under 
wheel  of  wagon  and  had  his  leg  broken — both 
driver  and  a^nts  of  company  being  en^ged  in 
lawful  purenits — it  was  held  that  if  accident  oc- 
curred through  negli^nce  on  part  of  companv, 
and  negligence  of  driver  did  not  proximately 
contribute  to  it,  he  might  recover;  but  not,  U 
negligence  on  the  part  of  driver  concurred  to 
produce  it,  or  if  it  occurred  entirely  through  hto 
own  negligence.  PUiabarg,  etc,  M.  Oo.v.  JBTamv 
18-87,%9. 

9617.  Remote.  The  penon  who  ori^natee 
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a  Blaoder  can  only  he  liable  for  special  damase 
occasioned  hy  his  own  communication  of  it.  It 
follows  that  an  instraction  which  authorized 
damages  for  loss  of  custom  of  certain  persons 
who  beard  words  "communicated  by  those  to 
whom  they  were  spoken,  until  they  reached  eucli 
persons,"  was  erroneous.  Such  damages  would 
also  be  too  remote.   Cata  t.  Kdlogg,  9-506,  '57. 

XXL  Prospeetire  ProBte. 

9618.  In  action  for  injury  caufcd  by  negll- 
gesce,  evidence  showing  such  injury  to  be  (wr- 
msDent,  plaintiff  is  entitled  to  prospective  dam- 
ages.  Tom  ElUutrt  v.  BUler,  66-136,  '79. 

M19.  Action  for  damages  arising  from  an 
injury  done  to  the  stallions  of  plaintifT.  Held  ; 
Dot  error  to  i>ermit  "plaintiff  to  prove  probable 
value  of  services  of  stallions  during  season  and 
sickness,  in  order  that  jury  may  have  informa- 
tion of  prospects  of  plaintiff  for  season,  not  as 
measure  of  damages,  but  as  a  guide  to  exercise 
of  that  discretion  which  must  always,  to  a  cer- 
Uia  extent,  rest  with  a  jury.  Fuliz  v.  Wyccg, 
26-321, '65. 

M80>  It  is  error  to  exclude  evidence  to  prove 
amouDt  of  damage  that  may  be  sustained  by 
reason  of  a  mill  being  unemployed  while  under- 
going repairs  for  defects  that  existed  at  time  of 
sale  of  mill  to  vendee,  under  representations  or 
wurantiee  that  mill  was  sound  and  not  in  need 
of  repairs,  in  an  action  by  vendee  to  recover 
dunuies  for  breach  of  contract  Fremd  v.  MU- 
fer,  71. 

M81.  ^»eeoIatiTe  damages  for  failure  to 
omiidete  a  contract  by  a  specified  time,  as  the 
loss  of  tolls  that  might  have  been  received  had 
road  been  constructed,  are  too  uncertain,  con- 
tingent and  speculative,  and  may  be  struck  out, 
on  motion.  Wettem  Qracel  Road  Oo.  v.  Oox,  89- 
2W,'72. 

Plaintiff  came  to  depot  of  defendant, 
with  bis  wagon,  to  haul  to  town  of  B  a  load  o! 
diy  goods.  While  he  was  engaged  in  loading 
w^on,  through  defendant's  negligence  it  was 
damaged  so  as  to  be  unable  to  convey  its  load. 
Court  instructed  that  measure  of  damages  was 
damage  done  to  wagon,  loss  of  trip,  and  loss  of 
Me  of  wagon  until,  hy  proper  diligencej  plain- 
tiff could  get  it  repaired.  Hdd  ;  instruction  cor> 
wet.   S.L.B.ILC0.  V.  Lewark,  4-471,  '63. 

M28.  It  seems  that  in  a  suit  to  recover  dam- 
agM  for  aoB-delirery  of  goods,  vendee  can  not 
recover  damages  sostained  by  him  in  failing  to 
faWI  hia  contract  with  another  for  same  goods — 
assame  are  too  remote.  Harperr.  Mmer,  87-277, 
'66. 

9884.  Sach  damujes,  if  recoverable,  must  be 
specially  pleaded.  Id. 

9625.  Proximato.  Where  a  person  sells  a 
tarenHStand,  and,  as  a  part  of  contract  of  sale, 
sgnes  not  to  open  another  tavern  in  same  town 
vt  a  s|>eeifled  period  of  time,  uid  then  opens  an- 
other in  Eolation  of  of  said  agreement,  and  his 
((Tantee  sues  to  recover  damages  for  such  viola- 
tion, it  is  competent  for  him,  on  trial,  to  ofier 
evidence  tending  to  prove  that  direct  and  imme- 
diate resnlt  of  opening  and  keeping  tavern  by 
his  grantor  was  to  reduce  value  of  property  in 

Joestion  one-half,  and  that  it  was  at  once  so  re- 
need,  and  coald  not  have  been  sold  for  more 
than  half  its  former  ralne,  and  that  he  was  com- 
pelled to  and  did  sell  it  for  $800,  which  was  less 


than  half  its  former  value.  Evans  v.  Elliott,  20- 
283,  '63. 

9620i  Damages,  in  an  action  on  a  bond  giveni 
in  an  appeal  from  an  order  of  county  commis- 
sioners granting  a  license  to  sell  liquor,  shall 
not  include  profits  which  licensee  might  have 
made  by  retailing  between  the  time  when  appeal 
was  ta^en  and  time  of  dismissal  of  ap[)eal.  (1) 
Bond  does  not  cover  anysuch  profits.  (2)  Profits 
arc  too  remote  and  uncertain.  (3)  Profits  could 
only  have  been  calculated  from  time  notice  of 
appeal  was  given.  Blair  v.  KUpatiick,  40-312,. 
'72. 

9ft27.  Fallare  to pablish an adrertlsetaient* 
Speculative.  Action  against  a  publisher  of  a 
newspaper  for  failure  to  publish, at  proper  time, 
a  notice,  required  b^  law,  in  order  that  plaintiff* 
might  obtain  a  license  to  sell  intoztcating- 
liquors,  thereby  compelHiw  plaintiff  to  close  his- 
business  for  thirty  days.  Had;  entitled  to  more 
than  nominal  damages,  at  least  money  advanced 
to  defendant  in  payment  of  advertisement  Held;- 
uselessness  of  property  for  specified  period  is  an 
element  to  be  considered  in  weighing  damages. 
Held;  speculative  profits  do  not  constitute  a 
basu  upon  which  to  assess  damages.  Qbm  t» 
Qarber,  55-336,  '76. 


DAMS. 

See  Amtamt  <^  Damages;  Eagemuite;  WaUr- 


9628.  ConTeyance.  A,  B  and  C  granted  to- 
Ej  right  to  use  and  improve  a  mill-dam  and  race, 
with  certain  appurtenant  privileges,  stipulat- 
ing, as  a  condition  to  sucha  grant,  that  E  should 
build  and  put  into  operation  a  grist-mill,  and  that. 
if  he,  or  they  who  might  hold  under  him,  should 
fail  toputsuch  mill  inoperation,orshouldvacate- 
same,  or  fail  to  repair  it,  when  necessary,  for 
a  great  length  of  time,  then  privileges  granted 
should  revert  to  grantors.  This  instrument  by 
which  this  grant  was  made,  refers  to  a  dam  and 
race  already  existing  on  premises  (user  of  which 
is  granted  to  E),  and  to  a  deed  executed  con- 
currently with  instrument,  whereby  C  conveyed 
to  E  fee-simple  of  eighty  acres  of  land,  on 
which  was  situated  a  saw-mill,  which,  it  seems, 
had  been  run  by  means  of  last  said  dam  and 
race.  Heid ;  heir3  should  be  considered  as  hold- 
ing under  him,  within  the  intention  of  parties. 
Cf.  45-479.  Held;  conveyance  bv  C  of  saw-mill 
and  sitecarried  with  it  use  of  head  of  water  neces- 
sary to  its  enjoyment,  with  all  incidents  and 
appurtenances,  so  far  as  right  to  convey  same 
existed  in  grantor.  Held;  reference,  in  instru- 
ment by  which  water  privileges  were  granted, 
to  deed  conveying  a  fee-simple  title  to  mill  and 
site,  and  to  objects  for  which  that  conveyance 
was  made,  enlaived  grant  to  a  fee-simple.  Wiek- 
enham  v.  BUIb,  '56. 

9629.  A  deed  of  conveyance  was  as  follows: 
"  This  indentare,  etc.,  witnesseth,  that  M  H,  in 
consideration  of,  etc.,  by  L  K,  hath  granted  bar- 
gained, sold  and  conveyed,  and  by  these  presents 
doth  grant,  bargain,  sell  and  convey  onto  the 
said  L  K,  the  free  privilege  to  enter  upon  a  cer- 
tain tract  or  piece  of  land,  claimed,  owned  and 
held  by  the  said  H,  being,  ete.  (describing  it), 
and  to  dig  a  race,  a  mill-pit  and  tail-race  to  the 
creek ;  to  erect  a  saw  mill  and  occupy  the  same 
forever;  and  likewise,  to  cut  and  remove  anr 
timber  that  may  be  in  the  way  of  di^nj^  bnilu- 
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ing  and  occupying  Bald  mil!;  the  said  L  E 
not  committing  any  unnecessary  waste  of  timber 
on  said  land  belon^ng  to  said  H,  and  said  K  to 
commence  and  6nish  said  mill  as  soon  as  prac- 
ticable; and  the  said  M  H,  doth  hereby  nind 
himselL^his  heirs,  etc.,  to  ratify  and  coDorm  to 
'Said  L  K,  his  heirs  and  assigns  lorever,  the  afore- 
said privilege  to  enter  on  said  land,  to  dig,  build 
and  occupy  as  aforesaid  forever,  and  to  hold 
the  same  tor  his  own  proper  use  and  behoof, 
free  from  all  rents  or  any  other  claim,  forever." 
Here  followed  certain  covenants  of  warranty. 
Held  ;  part  of  deed  above  recited,  conveyed  mill 
privil^pies  and  premises  described  therein,  to  K 
and  his  heirs,  in  fee-simple.  Hdd;  clause  re- 
cited, saying:  "The  said  M  H  doth  hereby  bind 
himself,  his  heirs,"  etc.,  "to  ratify  and  confirm 
to  said  L  K,  his  heirs  and  assigns,  the  aforesaid 
privileges,"  eto.,  does  not  appear  to  have  been 
intended  to  operate  as  a  covenant,  but  to  consti- 
^  tute  a  part  of  what,  in  a  more  formally-drawn 
'  instrument,  would  be  called  habaidum  and  tenen- 
~<^m.  Held;  thing  and  estate  granted  by  a  deed, 
may  l>e  granted  either  by  words  contained  in 
prmites,  or  in  AoAetuiwR  and  tentndtm.  Keaworihy 
T.  TuUU,  S-96,  '61.  Cf.  45-  479. 

9680.  Case  for  obstruction  of  an  artificial 
vater-course.  In  '42,  A  verbally  sold  to  plaintiff 
a  piece  of  ground,  and  latter  put  a  tan-yard  and 
bark  mill  thereon.  Land  extended  to  within 
twenty  feet  of  a  mill-race  which  belonged  to  A, 
which  was  on  his  ground,  and  conveyed  water  to 
his  flouring-mill.  Plaintiff  was  permitted,  by 
parol  and  without  consideration,  to  cut  a  cluin- 
nel  across  ground  which  divided  his  from  race, 
and  take  tlierefrom,  for  propelling  bark-mill, 
any  surplus  water  not  required  for  driving  fiour- 
ing-mill.  This  was  all  the  right  plaintiff  claimed 

-during  life-time  of  A.  In  45,  A  acknowledged 
a  deed  conveying  land  described  in  the  declara- 
tion, with  the  "  appurtenances,"  not  mentionioga 
mill  or  flowage  oi  water.  After  death  of  A,  de- 
fendant purchased  land  on  which  stood  mill  and 
race.  Plaintiff  took  water  from  said  race  at  a 
time  when  there  was  no  surplus  water  fiowing. 
Defendant  filled  up  channel  of  plaintiff,  so  far 
as  it  was  on  defendant's  land.  This  is  ground 
of  complaint.  Held;  deed,  by  its  terms,  did 
not  convey  a  ri^ht  to  take  water  from  defendant's 
race ;  that  plaintiff  was  compelled  to  show  by 
evidence,  aekort  deed,  that  he  was  entitled  to 
take  water  to  any  extent.  H^;  evidence  did 
not  show  that  his  right  was  obstructed.  Moore 
v.  Sinka,  2-257,  '50. 

9681.  The  right  to  overflow  land  of  an- 
other is  an  interest  in  land,  and  title  must  be 
established  by  proof  of  actual  grant  or  prescrip- 
tion. Snouidm  V.  WUoL  19-10,  '62.  Cf.  27-634; 
■  56-130;  6g-^56. 

9682.  In  an  action  for  purchase  money  for  a 
mill-seat,  grantee  answered,  setting  up  breach 
of  eovenant  that  rrantor  was  seized  of  rl^ht 
to  raise  dam  to  height  of  five  feet ;  that  he  had 
no  right  to  raise  it  higher  than  two  feet ;  and 
that  such  right,  as  covenanted,  was  of  greater 
value  than  purchase-money  sued  for.  Had;  an- 
swer a  good  bar.  Traatxr  v.  Sudaon,  29-96,  *67. 
Cf.  84-84. 

9688.  BIglit  to,  hj  deed.  In  action  for  dam- 
ages and  abatement  of  nuisance  caused  b^  dam, 
'defendant  answered,  setting  up  deed  to_  his  imme- 
diate grantor  from  one  who  was  plaintiff's  im- 
mediate and  defendant's  remote  grantor,  grant- 
.  ing  "  the  right  of  way  for  mill-race,  with  ground 


sufficient  for  abutments  of  a  dam."  Hdd;  such 
deed  did  not  authorize  defendant  to  constroct 
such  a  dam  as  would  injure  plaintiff's  land  and 
be  a  nuisance  to  him.  StMblt  t.  Lem^  6fi-33^ 

'79. 

9684.  FreserliitioB.  Where  owner  of  a  mill 
has  not  obtained  right  by  grant,  prescription,  or 
license,  to  flow  water  upon  lands  of  another, 
such  fiowing  is  an  illegal  act;  and  continuance 
of  wrong  for  a  period  of  fifteen  years,  without 
complaint,  does  not  create  a  right  Miller  v. 
Stowman,  26-143,  '66. 

9685.  Bamaffes.  Remedy,  provided  in  sec.  648, 
sub.  9, 2G.  &  H.,  p.  312  («.  B.  S.'81, 883),  for  assess- 
ment of  damages  for  an  injury  caused  by  a  mill- 
dam  already  constructed,  or  to  have  it  declared 
a  nuisance,  is  only  cumulative  to  common  Jaw 
action.  Toney  v.  Johntan,  26-382,  '66.  Cf:  Stum- 
den  V,  Wileu,  19-10,  '62,  where  contra  is  sug- 
gested. 

9686.  Prescription.  Suit  for  injury  to 
plaintifTs  land  and  mill,  by  means  of  water 
backed  by  a  dam  maintained  by  defendants. 
Defendants,  in  one  paragraph  of  their  answer, 
averred  that  they  had  a  right  to  maintain  the 
dam,  because  it  was  erected  in  '26,  to  propel  a 
mill,  and  had  been  continuously  used  by  them, 
and  other  persons,  under  whom  they  claim, 
without  molestation  or  hindrance,  from  '26  till 
commencement  of  this  suit,  at  which  time  they 
had  peaceable  possession,  and  were  using  dam 
to  propel  a  mill,  as  they  lawfully  might.  Hdd; 
paragraph  bad,  because  it  did  not  aver  that  pos- 
session or  use  was  of  right,  or  under  claim  of 
title.    PostUlhoaite  v.  Payne,  8-104,  '66. 

9687.  Court  instructed  that  "  the  continu- 
ance of  an  unauthorized  dam  or  obstruction  in 
a  stream  or  water-course,  even  for  a  great  length 
of  time,  of  itself  confers  no  right  upon  parties 
to  further  maintein  same  to  injury  oi  any  other 
person  interested  in  use  of  stream.  Held;  in- 
struction correc^  but  too  narrow:  the  court 
mi^ht  have  added  that  possession  or  user,  nnder 
claim  of  right,  does  conter  title,  when  continued 
for  twenty  years ;  and  that  the  jur^  might  infer 
possession  under  such  claim,  from  Rimply  twenty 
years'  unexplained  poeseesion.  Id, 

9688.  If  a  person  enter  upon  land  under  a 
conveyance  purporting  to  convey  the  l^al  title, 
and  continue  to  occupy  for  a  period  ol  twenty 
jrears  afterward  as  owner,  an  advene  possession 
IS  shown.   T^aw  v.  Smith,  4-56,  '53. 

9689.  Evidence  of  a  suitwtthin  twenty  yearst 
against  occupants  of  a  mill-dam,  but  compro- 
mised, is  admissible  to  rebnt  presumption  of  an 
easement  by  prescription.   FotUetkmtB  v.  AqmCi 

9640.  A  proceeding  properly  instituted  for 
recovery  of  a  claim,  but  voluntarily  abandoned, 
can  not  be  made  available,  in  an  action  subee- 
quently  brought,  to  save  claim  from  bar  of  stai- 
ate  of  limitations.  NiUl  v.  W.  W.  V.  (kmal  Oo^ 
4-431,  '63. 

9641*  Where  a  dam  has  been  in  existence 
more  than  twenty  years,  but  had  been  raised  a 
foot  higher  within  twenty  years,  occupant,  in 
defense  to  an  action  against  him  for  baclcing  up 
water  to  injury  of  property  above,  claimed  a 
prescripUve  easement  HM;  to  establish  pre- 
scription, easement  must  have  been  eoioyea  for 
twenty  years,  to  extent  claimed  at  trial.  PbaUe- 
thwaiU  V.  Payne,  mpra. 

9642.  As  a  public  aulgance.  Where  a  mill 
and  mill-seat  are  conveyed  by  metes  and  bounds. 
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•dam  passes  with  it,  though  not  within  litnit« 
<le6cribed.    NeaderHouaer  v.  SlaU,  88-267,  '67. 

9645.  Such  a  deed  is  eTideoce  of  title  against 
«11  persons,  except  owners  of  banks.  Id. 

9tt4da.  In  a  prosecution  for  maintaining  a 
4am  as  a  nuisance,  defendant  may  justify,  unaer 
an  act  of  tc^latuie,  authorising  bis  grantor  to 
<H)nstruct  dam,  on  a  stream  not  navigable  for 
commerce  between  states.    Id.  Also,  3  Blf.  193. 

9944.  NftT^ble  streams.  Ordinance  1787, 
article  4  operates  only  on  channels  of  commerce 
between  states,  •  *  *  by  continuous  passage. 
"The  state  can  hare  authority  over  other  waten. 
Id. 

9645*  State  may  have  exclusive  jurisdiction 
«{  part  of  a  stream  not  navigable  by  vessels  of 
commerce  from  other  states.  Id. 

9646.  Neither  this  state  nor  congress  can  au< 
thorize  an  obstruction  in  a  navigable  stream  in 
this  state.    Oxt  v.  Sfaie,  3  Blf.  193,  '33. 

9047.  Nuisance.  When  one  indicted  for 
maintaining  a  dam  as  a  public  nuisance,  would 
justify  under  an  act  permitting  it  and  requiring 
that  it  should  be  constructed  in  a  certain  man- 
ner, so  as  not  to  interrupt  navigation,  his  omia- 
siOD  to  constmct  dam  in  such  manner  will  not 
deprive  him  of  benefit  of  act,  when  stream  was 
not  capable  of,  or  never  was  used  for,  purposes  of 
navigation.  Id. 

9048.  Erideaee  «r  liceaae.  Trespass  on  case 
Against  A  for  erecting  a  mill  dam  on  his  own 
premises,  which  caused  plaintiff's  land  to  be 
overflowed.  Held;  a  license  so  to  overflow  plain- 
tiff's land  could  not  be  presumed  to  have  been 
granted  by  him  to  defendant,  from  circumstance 
that  plaiotiflT  had  not  objected  to  building  of 
dam,  and  had  gratuitously  assisted  in  its  erec- 
tion, if  he  did  not  then  know  or  could  not  have 
foreseen  injury  complained  of.  Bell  v.  J£Uiott,  5 
BU.  113,'39. 

9A49.  Flooding  race.  Remedy.  A  non- 
riparian  owner  of  a  mill,  propelled  by  water 
miming  through  a  race  over  land  intervening 
it  and  stream,  may  maintain  a  suit  against  a  r^ 
parian  proprietor  below  tail-race,  who  so  ob- 
structs stream  as  to  back  water  upon  wheel  of 
plaintiff's  mill,  without  showing  that  he  had  ac- 
qnired  right  from  riparian  owners  of  land  over 
which  race  ran.  BrialoL  etc.,  Co.  v.  Boyer,  67- 
286,  '79. 

90&0.  Plaintiff  may  have  been  a  wrong>doer 
in  respect  to  riparian  owners  mentioned.  But  it 
was  no  defense  tor  defendants  who  have  backed 
water  upon  his  nremises  to  his  injury.  Id. 

9Sol.  Becora  of  condemnation  of  land  on 
which  dam  was  erected,  and  right  to  overflow 
other  lands  appropriated,  was  put  in  evidence 
by  defendant.  Held;  no  right  to  overflow  any 
other  land  than  that  appropriated.  Id. 

9652.  A  lower  riparian  owner  has  no  right 
to  M  constmct  a  daUy  as  in  time  of  ordinary 
fre^iets,  to  throw  water  back  upon  premises  of 
proprietor  above ;  but  he  is  not  responsible  for 
damages  occasioned  by  extraordinary  floods, 
against  which  ordinary  skill  and  foresight  would 
not  provide,  though  backing  of  water  may  be 
increased  by  the  dam.  BritMHydr.  Go,  v.  Boyer, 
•7-a36,  '79. 

966S.  IiOnnetion.  If  a  mill-dam  be  erected 
without  authority,  a  party  whose  land  is  over- 
flowed in  consequence  of  dam  (his  right  to  com- 
plain having  been  established  at  law),  may  file 


a  bill  in  chancery  to  prevent  a  continuance  of 
injury.   Smith  v.  Obtuttfod,  5  Blf.  37,  '38. 

9ttS4.  Right  to  flowing  water.  Stoppage. 
Proceeding  by  A,  to  injoin  B  from  obstructing 
flow  of  a  stream  to  A's  mill,  by  manner  of  erect- 
ing a  dam  above.  Complaint  stated  that  for, 
etc.,  plaintiff  had  been  owner  of  a  mill,  etc., 
propelled  by  water  on  his  own  land;  averred  re- 
covery of  a  judgment  against  B  for  such  obstruc- 
tion ;'that  defendant  still  kept  up  the  dam,  and 
that  A's  mill  had  thereby  been  rendered  value- 
less. Held;  complaint  not  defective  for  omit- 
ting to  show  that  obstruction  of  water  was  not 
necessary  to  B  in  a  fair  and  reasonable  use  of 
stream.  Every  riparian  proprietor  has  an  equal 
right  to  flow  of  water  througk  his  land ;  ana  no 
one  has  a  rif^ht  to  use  it  to  material  injury  of 
those  below  him.  If  he  diverts  stream,  he  must 
return  it  to  its  natural  channel  when  it  leaves 
his  esUte.    DUlmg  v.  Murray,  6-324,  '56. 

9655.  It  is  not  every  injury  to  a  proprietor 
below  that  will  confer  a  ri^ht  of  action.  It  is 
necessary  to  take  into  consideration  capacitv  of 
stream,  adaptation  of  machinery  to  it,  and  all  at- 
tendantcircumstances;  th«i,  if  proprietor  below 
is  materially  injured,  when  considered  In  rela- 
tion to  facts  of  particular  case,  he  is  entitled  to 
redress.  Id. 

9666.  Where  A,  who  had  erected  a  mill  on  a 
river,  proposed  to  extend  his  race,  erect  a  new 
mill  and  return  the  water  to  river  below,  and  B, 
previous  to  commencement  of  such  extension  by 
A,  commenced  to  erect  a  mill  and  construct  a 
race  on  other  side  of  river,  proposing  to  construct 
a  dam  to  take  water  between  points  where  water 
was  returned  from  A's  old  mill  and  where  it 
would 'be  from  his  new.  Held/  A  acquired  no 
right  by  virtue  of  a  writ  for  assessment  of  dam- 
ages, to  thus  divert  water  to  injarr  of  K  £ars& 
V.  lb/,  48-130, '74. 

9657.  Back-water.  Where  one  constructs  a 
dam  so  as  to  flow  back-water  upon  another's  land, 
it  is  a  presomp^oi^of  law  that  act  is  a  damage, 
and  no  special  damage  need  be  proved.  This 
applies  to  mill-dams  as  well  as  others.  An  ob- 
struction caused  by  back  flowage  from  a  dam 
need  not  be  continuous  to  authorize  an  action. 
Coryv.Silcm,  6-39,  '64. 

9658.  OverHow  caused  hj  dam.  Action  by 
one  against  adjoining  proprietor  for  damages 
and  to  abate  nuisance.  Complaint  allied  that 
a  certain  watetHjonrse  flowed  from  plaintiff's 
land  across  defendant's ;  that  a  dam  across  such 
water-course,  built  on  defendant's  land  by  his 
remote  grantor,  had  been  so  increased  in  heif^ht 
by  defendant's  immediate  grantor  and  bp'  him- 
self as  to  back  water  upon  land  of  plaintiff  and 
others;  that  natural  channel  had  oeen  so  nar- 
rowed by  levees,  etc.,  as  to  impede  natural  flow 
of  water;  and  that,  in  consequence,  lands  of 
plaintiff  had  been,  and  wonld  continue  to  be, 
overflowed  and  rendered  unfit  for  cultivation, 
and  his  crops  damaged.  Held;  suflScienton  de- 
murrer ;  and  as  it  showed  a  cause  of  action,  mere 
surplusage  did  not  vitiate  it.  ScketbU  v.  Law, 
65-332,  79. 

9659.  That  cause  of  action  did  not  accrue 
within  six  years  is  good  defense  in  action  for 
maintaining  a  nuisance,  consisting  of  a  dam, 
causing  flowing  of  water  over  pIainUff*8  land. 
Lucas  V.  JUariae,  40-289,  72. 

9660.  b^urj  to  dm.  Where  a  mill  is  in- 
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jar«d  by  obstructing  a  stream  on  which  it  Rtands, 
and  suit  is  brought  for  injury,  that  mill-dam  is 
a  nuisance,  is  no  defense.  HaUer  v.  Pine,  8  Blf. 
175, '48.   Cf.  6-224. 

9661.  IlUiiries  caused  by.  BiTersion  of  sur- 
face water,  irom  land  of  another,  by  excavations 
on  one's  own,  and  backing  of  water  upon  lands 
of  anotbeTf  by  means  of  danu,  etc^  were  injaries 
for  which  an  action  wonld  lie  at  common  law. 
TrutUes  W.  Jt  E.  OaauU  v.  Saeart,  16-441,  '61. 

9662.  Orerflow  lana.  Defense.  Declar- 
ation: that  plaintifT  was  seized  and  posseesed  of 
tract  of  land  in  Van  county,  containing  320 
acres,  being  a  part  of  two  and  a  half  sections 
*'  resenred  to  one  G  C  by  treaty,"  etc.,  known  by 
the  name  of  the  "  C  reserve ; ''  that  defendant 
was  poBsessed  of  a  certain  tract  of  land  adjoin- 
ing premises  of  plaintiff;  that  a  water-course 
flowecl  through  both  tracts;  that  across  stream, 
on  said  land  adjoining  plaintiff's,  defendant 
built  a  mill-dam,  and  thereny  caused  back-water 
to  overflow  a  part  of  plaintiff's  premises.  Spe- 
cial plea :  that  before  committing  of  supposed 
grievances,  the  C.  C.  of  Cass  county,  in  a  suit  in 
chancery,  wherein  defendant  was  complainant, 
and  heirs  of  6  G  were  defendants,  had  decreed 
that  a  tract  of  land  (describing  it),  containing 
330  acres,  on  which  a  mill-dam  and  race  were 
situate  and  which  was  part  of  the  "  C  reserve," 
should  belong  to  said  defendant  and  his  heirs ; 
and  that  the  heirs  of  C,  tbeir  heirs,  and  all  per- 
sons claiming  under  them  or  any  of  them,  should 
be  perpetually  injoined  from  hindering  or  mo- 
lesting said  defendant,  his  heirs,  etc.,  in  the  en- 
joyment of  said  premises  and  every  |utrt  thereof, 
or  from  hindering  or  molesting  him  from  fall 
enjoyment  of  all  and  singular,  the  water  privi- 
leges attached,  and  belonging  to  said  premises ; 
and  that  plaintiff  derived  title  to  his  land,  men- 
tioned in  declaration,  from  heirs  of  C  sul»e- 
qnently  to  rendition  of  said  decree.  Hekl;  on 
general  demurrer,  plea  insufficient  JUyers  v. 
Sell,  6  Blf.  249,  '39. 

9668.  Danu^es.  Benefits.  Action  for 
OTerfloving  the  plaintiff's  land  by  erection  and 
eonUnuing  of  a  mill-dam.  Answer,  in  denial. 
Defendants  offered  to  prove  on  trial  that  mill 
and  dam  were  a  benefit  Hdd;  evidence  inad- 
missible, even  in  a  proceeding  to  assess  dam- 
ages.   Enmrd  v.  Fhmer,  7-294,  '56. 

9664.  Assessment  of  damages.  The  statute 
(2  B.  S.  p.  138)  authorizes  writ  for  assessment 
of  damages,  in  every  case  where  a  mill  has  been 
erected  prior  to  an  assessment.  Wrigkl  v.  Pugk, 
16-108, '61.   (r.  R  S. '81,  884.) 

9665.  The  owner  is  entitled  to  have,  through 
this  writ,  permanent  record  evidence  of  right  to 
which  he  has  a  right  to  maintain  his  dam ;  of 
fact  that  health  of  neif^hborhood  will  not  be 
injured;  that  his  mill  is  of  public  utility;  of 
his  right  to  build  embankments,  make  excava- 
tions,  etc.  Id. 

DBAD. 

See  Death. 

9666.  DIstnterrtng  the  dead.  IndlctmeRt 

charing  defendant  with  removing  from  its 
grave  a  certain  deceased  child  of  N.  H.  B., 
"  that  had  yet  no  name  given  to  it,"  without 
consent,  etc.,  is  sufficient  liUe  T.  iSfole,  6  Blf. 
110,  '41. 

9667.  ThedblnterneBtofa  corpse  Is  In- 
dictable, if  it  be  done  without  either  consentof 


deceased,  given  in  his  life-time,  or  of  his  netr 
relaUves,  given  subsequently  to  his  death.  In- 
dictment need  not  all^^  disinterment  to  be  un- 
lawful. Staie  V.  MeClure,  4  Blf.  328.  '37.  (Must 
have  consent  of  surviving  kin.  R& '81, 2186-6). 

9668.  KIght  to  dispose  of  bodies.  Bodies 
of  the  dead  l}elong  to  surviving  relatives,  in 
order  of  inheritance,  as  property,  ftnd  they  have- 
right  to  dispose  of  them  as  such,  within  restric- 
tions analogous  to  those  by  wbuh  dIsposiUon  of 
other  property  may  be  related.  But  as  tbey 
can  not  be  permitted  to  create  a  naisance  by 
them,  tbey  may  be  required,  where  population 
is  dense,  to  buiy  tbem  at  a  certain  depth,  or 
outside  of  where  population  is  dense,  or  likely 
to  become  so,  and  within  a  reasonable  time  after 
death,  etc;  but  it  seems  that  burial  can  not  he 
taken  out  of  their  hands,  they  being  able  and 
willing  to  perform  it  Mtgert  r.  Om  Mpelit, 
18-135,  '69. 


DEAK  AND  DUMB. 

9669.  Deaf  and  dumb  persons,  capable  of 
being  communicated  with,  and  otherwise  com- 
petent, are  competent  witnesses.  Aydcr  T.  Ikb- 
tioM,  6  Blf.  295,  '40. 

DBATH. 

See  Dead. 

9670.  In  a  collateral  proceeding,  letters  of 
administration,  granted  by  a  proper  tribunal  on 
estate  of  A,  are  conclusive  evidence  of  deaUi  of 
A.   JenHiu  v.  Peotmpot^  40-133,  '72. 

9671.  Presnmptlon  wt  death.  Under  act 
Mar.  5,  '59,  2  R.  8.  '76,  493  (R.  S.  '81,  2232  to 
2236),  note  a,  relating  to  disposal  of  estates  of 
absentees,  absence  of  a  resident,  for  five_  years  in 
parts  unknown,  raises  presumption  of  his  death  ; 
and  an  administrator  should  be  appointed- 
Battgk  v.  BoUt,  66-376,  '79. 

DEBT. 

See  Impriaonment  for  DcU. 

9672.  Action  of  debt  will  be  against  a  sheriff 
for  escapes.  State  v.  Hamilton,  66-502,  '70; 
Ovnnn  v.  JIubbard,  3  Blf.  14,  '32. 

967S.  Term  "existing  debt**  includes  a  de- 
mand sounding  in  damages.  Bavman  T.  Sm&M, 
2-374.  '50. 

9674.  Discussion  as  to  what  is.  Turner  v. 
Wihon,  49-581,  '75 ;  McCool  v.  State,  26-127,  '64  ; 
LoiKT  V.  WaUkk,  2&^,  '65. 

9675.  Constitnttoual  law.  Imprlsonnent* 
A  constitution  which  abolishes  imprisonment 
for  debt,  does  not  prohibit  l^islature  from  au- 
thorizing imprisonment  for  torts.  ZWimtt.  WU- 
SOTi,  49-581,  75. 

9676*  Debt  will  lie  on  judgment  of  a  justice 
in  another  state.     Cole  jr.  DrvAell,  1  Blf.  16,  '18. 

9677.  General  doctrine  is,  tbat  an  action  of 
debt  can  not  be  sustained  on  a  deereeof  cIum- 
cery.   EUioU  v.  Say,  2  Blf.  31,  '26. 

9678.  Debt  is  the  proper  action  to  recorer 
money  or  valuables  losi  by  belting.  LUtie  v. 

Brann^nburghf  4-35,  '62. 

9679.  Writing  obligatory  for  $200,  to  be  paid 
in  lumber,  such  as  payee  should  require,  and  U> 
be  delivered  at  a  certain  time  and  plaec^  at  low- 
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est  cash  price.  Held;  debt  would  not  lie;  for 
ia  debt  plaintiff  must  recover  in  numero,  and  not 
iBdun^es.    Omaefy  y.  Laitgmn,9BU.lM.'32. 

M80.  Debt  vill  not  lie  on  a  vriting  obliga- 
tor7  for  payment  of  a  certain  sam  in  "  U.  8.  bank 
notes,  or  its  branches."  WOmm  v.  USafcxm,  1 BIL 
230,  '22.    Cf.  Mr-174. 

vS81>  Note  nnder  seal  {or  payment  of  $220, 
one>faalf  parable  in  one  vear  and  other  in  two 
yeais,  with  interest.  Hdd;  debt  wottld  not  lie 
OB  ute.  until  last  payment  was  dne.  Farnham 
T.  ^9^8  BU.167,'SB. 

DEBTOR  AI«D  CREDITOR. 

M88.  It  is  duty  of  debtor,  who  owes  money, 
to  seek  his  creditor  and  pay  his  debt,  wherever 
creditor  may  be  found  In  the  state.  JSvtg  v. 
fhich,  6(M20,  '7& 


DBCBDBNTS*  ESTATES. 

Ste  EteaUiffimd  Admitiitlralor. 


I. 
11. 

HI. 

IV. 
V. 
VI. 
VII. 

vni. 

IX 
X. 
XI. 
XII. 
XIII. 

xrv. 

XV. 
XVL 


Ametx, 

Claims  in  favor  oj  Estate.  Remedv. 
Qavns  againsL    I^xustiee.  Bemedt/. 
lAabiiUy,  Owta,  Swet^ip,  dc 
Sales,  and  Bemtdy  agairut  Baalty. 
Bemedia  hetmen  Hem  and  OreaUon. 


AUawanee  <tf,  and  JudgmaU  on,  Cfanifc 
SetOemaU. 
Distr&ution. 

Fraudident  OonveiKaee.  Bema^, 
Ittaobent  Estate.  " 
Sight  (tiwiBtmedi/  ^  Widom. 
Taxes. 
Appeal 

I.  Oenerally. 

Substitution  of  administrator,  on  death 
of  intestate,  and  filing  amended  complaint  by 
him,  are  but  steps  in  continuation  oi  original 
action.    Eoans  v.  Nealis,  69-148,  '79. 

9694.  CChuexelDsIveJarMlcttoa  since 
•boUtion  of  a  P.  C,  of  all  mattera  relating  to 
settlement  and  dlstribntion  of  decedents'  estates. 
wmiama  v.  JWin,  7»-57,  '80. 

Pieadlnkaadpnctlee.  Though  sec- 
Moas  65  and  66  of  the  decedent's  estate  act,  as 
amended  by  act  of  Feb.  20,  55,  were  void,  prac- 
tice and  pleading  grown  therefrom,  was  not  set 
aside,  miaek  v.  Voodman,  67-174  '79.  (v.  fi. 
8. '81.  2318  to  2823.) 

•686.  Intestacr.  It  wfD  be  presam«l,  no 
evidence  to  oontrarr,  that  a  decedent  died  intes- 
tate.  Stoketberry  t.  A^aoftb,  57-425,  '77. 

96S7.  Qnestions  touching  management  of  de- 
•  cedents'  estates,  are  within  peculiar  province  of 
C.  P.  C,  and  nnlees  finding  is  extravagant,  S.  C. 
will  give  it  same  weight  as  verdict  of  a  jury. 
FitamU  v.  Busk,  9-228,  '57. 

9688.  Parties,   fistote  of  a  deceased  person 
.  can  not  be  a  V*^7  to  a  rolt,  without  some  rep- 
resentative. Salt  should  be  in  name  of  repre- 
sentative, as  Boch.  Edalc  <d  WeUt  v.  WdU,  71- 
500,  '80. 

9<B89.  Wltneas*  In  an  action  to  foreclose  a 
mortgage  in  favor  a  decedent,  mortga^r  is  not 
a  competent  witness  to  testify  as  to  tune  of  de- 


livery and  execution  of  mortgage.  Hwtdtey  v. 
Hadley,  48-462,  '74.  Cf.  Martin  v.  Ather,  25-237, 
'66. 

9690.  Remedj  of  legatee.  A  be<iiueathed  to 
his  daughters  6^000  each,  which  either  might 
take  in  real  estate  not  disposed  of,  at  a  fair  val- 
uation ;  or,  should  either  decline  taking  same  in 
realty^  he  directed  that  his  executor  should  pay 
same  in  cash.  In  latter  case,  he  ^ve  power  to 
executor  to  sell  same  at  his  discretion.  This  be- 
quest was  made  on  express  condition  that  said 
daughters  were  to  enjoy  and  use  said  money 

during  Uieir  natural  lives,  and  at  their  death 
to  revert  and  descend  totheheiisof  their  body." 
HMd ;  the  devisees,  when  they  had  made  a  se- 
lection, should  file  their  petition  in  court,  de- 
scribing It,  and  prayii^  court  to  appoint  suit- 
able persons  to  appraise  it,  and  have  a  commis- 
sioner appointed  to  convey  lands  selected  and 
appraised.   Sa^  v.  MeCwmiek,  46-135,  74. 

II.  A»ets. 

9691.  Adverse  interests  as  to  title.  The 

administrator  of  payee  of  a  note  brought 
suit  against  maker,  l^e  widow  of  ptyee,  on 
filing  proper  aflSdavits.  by  order  of  court,  was 
made  party-plaintiff.  The  widow  filed,  what  she 
called  "a  cro88-complaint,'*aIleging  she  was  the 
only  rightful  and  legal  owner  of  note  and  proceeds 
tiiueof;  that  consideration  therefor  was  a  loan  to 
makers  of  note,  of  and  from  her  own  separate  es- 
tate: that  at  time  of  making  of  said  note.shehad 
ud  held  a  note  against  one  of  defendants  for  said 
monev  loaned,  in  which  her  husband  had  not 
any  interest;  that  her  husband,  haying  taken 
possession  of  said  note,  fraudulently,  in  viola- 
tion of  her  rights,  surrendered  said  note,  with- 
out her  knowledge,  and  caused  note  sued  on  to 
be  executed  to  him  as  payee ;  that  considcra^n 
for  said  note  was  from  her  separate  estate;  that 
said  note  is  no  part  of  assets  of  said  estate.  The 
makers  filed  a  plea  in  nature  of  a  bill  of  inter- 
pleader, admitting  execution  of  note,  and  pray , 
that  the  title  thereto  may  be  settled  by  courL 
Administrators  of  estate  filed  an  answer,  admit- 
ting consideration  of  note  originally  was  sepa- 
rate estate  of  widow ;  that  long  before  taking  of 
said  not^  said  mone^,  Uie  consideration  of  note 
was  placed  in  hands  of  deceased  husband,  to  be 
by  him  invested  in  real  estate  for  use  of  his  wife; 
that  in  pursuance  of  said  purpose,  and  at  her 
request,  deceased  husband  procured  conveyance 
of  certain  real  estate  to  her ;  that  wife  accepted 
said  property,  and  still  holds  it  in  full  satisfac- 
tion and  payment  for  her  said  property  therefor, 
etc.  He£i;  such  conveyance  is  bad  on  demur- 
rer. It  does  not  all^  that  original  note  was  in- 
dorsed or  transferred.  Lynam  v.  Bvekner,  60- 
402, '78. 

9692.  Neither  executor  and  administrator,  in 
trust  capacitpr,  nor  their  sureties  are  liable  for 
proceeds  arising  from  sale  or  release  of  real  es- 
tate belonging  to  decedent.  Sankins  v.  Kimbaii, 
57-42,  '77. 

9698.  Nor  for  crops  planted  and  grown  after 
deatii  of  decedent  BoaauM  v.  Bodmoa,  &4-444» 
'76. 

9694.  Money  so  received  by  executor  or  ad- 
ministrator is  no  part  of  assets  of  decedent's 
estate.  Sankins  v.  EimbaU,  iMpra;  Rodman  v. 
Axftnan,  supra. 

9695.  EmbleneiitB  on  estate  of  testator  at 
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time  of  bis  death  go  to  executor,  as  part  of  the 
general  estate.   Humphrey  r.  MerrUl,  '75. 

9690.  A  testatrix  devised  her  dwelling  house 
to  A  for  bis  life,  with  remainder  to  B,  on  con- 
dition that  he  should,  if  required,  pay  to  A,  dur- 
ing his  life,  sum  of  $400,  and  that  whatever  of 
the  $400  may  be  left  unpaid  at  time  of  A'b  death 
should  be  equally  divided  amon^  the  children 
of  testatrix.  B  died,  and  his  lieirs  paid  to  A 
$200,  and  gave  their  note  with  surety  for  the 
$300  balance.  When  note  fell  doe,  A  said  he 
would  not  require  payment  of  it  till  October.  A 
died  before  6ctober.  Hdd;  proceeds  of  $200 
note  belonged  to  estate  of  testatrix,  for  her  chil- 
dren, and  not  to  estate  of  A.  SUi^ird  v.  Dcaiid- 
tm,  47-319,  74. 

9097.  A  conveyed  land  to  B,  in  consideration 
that  B  would  support  A  during  her  life.  B  con- 
veyed same  to  C,  who  gave  his  notes  and  mort- 
gage in  payment,  payable  to  A,  under  an  agree- 
ment that  A  should  bold  them  to  secure  her  sup- 
port, and  residue  to  belong  to  B.  A  died.  Held; 
notes  or  their  residue  belonged  to  B,  and  note  to 
estate  of  A.    Irwin  v.  Sate,  54-137,  '76. 

9698.  Title  to  notes.  Assets  of  wife  were 
sold,  and  notes,  given  in  payment  therefor,  were 
made  payable,  withou^consent  of  wife,  to  hus- 
band, decedent.  Held;  notes  belonged  to  wife, 
and  not  to  estate.  Oamer  t.  Gfniws,  54-188, 
TO. 

III.  Claims  in  fkror  of  Estate.  Bemedjr. 

9699.  Action  wlthont  Bdmlnlgtratioii* 

Where  a  party  dies  intestate,  without  debts  to  be 
paid,  ana  no  administration  is  had  upon  bis  es- 
tate, his  liein  may  sue  for  a  debt  due  his  estate. 
Moore  r.  Bd.  ComU  Monroe  Co..  69-516,  '77 ;  J^er- 
fuson  V.  Barrtes,  58-169,  '77 ;  Martin  v.  Reed,  80- 
M8,  '68. 

9700.  Pleading.  Complaint  in  such  an  action 
must  allege  that  there  are  no  debts  and  no  ad- 
ministration of  estate.  Schneider  v.  Piessner,  54- 
524,  '76. 

9701.  And  no  widow;  and  if  there  is  a  widow, 
that  slie  has  received  her  portion.  Ferguson  v. 
Bamet,  58-169,  '77;  Wa^  v.  Bishop,  81-156, 
'69. 

9702.  Administrator.  A  complaint  by  an 

administrator,  in  an  action  on  a  note  made  pay- 
able to  decedent,  alleging  that  "  it  is  due  and 
unpaid,"  need  not  allege  particularly  tlutt  it 
was  net  paid  to  deoedent.  Oromwell  v.  Barnes, 
58-20,  '77. 

970S.  Claim  tn  Ikvorof  an  estate  was  sought 
to  be  enforced  by  heirs  of  decedent  Complaint 
alleged  that  an  administrator  was  appointed  for 
estate;  that  no  assets  came  tohis  hands;  that  he 
reeigMed  his  trust ;  that  the  widow  had  paid  all 
claims  presented,  or  that  she  had  knowledge  of. 
Held;  complaint  did  not  clearly  show  there 
were  no  debts  against  estate,  and  action  could 
not  be  maintained  by  heirs.  Bight  was  in  ad- 
ministrator.   Wdpok  v.  BuAop,  81-156,  '69. 

•704.  Aetton  <n.  A  note  was  indorsed  to  0 
In  his  life-time.  He  died  intestate,  greatly  In 
debt.  There  was  no  administration.  'Hie  widow, 
with  no  other  right  to  note  than  possession,  in- 
dorsed it  to  D,  who  assigned  it  to  E.  Maker  of 
note  held  unpaid  claims  against  estate  which  he 
could  off-set,  if  action  on  note  would  be  brought 
by  administrator  of  estate  of  C.  ifeU;  action 
oould  not  be  maintained  by  E.  SebbintY,  Chid- 
ikPuA,  81-150,  >dO.  Cf.  47-575. 


970S*  A  note  payable  to  a  decedent,  when 
there  are  no  debts  to  be  paid,  may  be  SHed  hj 
heirs  or  their  asstg'its.  Mdcheil  t.  Diekaon,  5$- 
110,  76. 

9700.  If  there  aredebts,  such  actioo  must  be 
brought  by  an  administrator,  etc  Wabait  v. 
Biekoo.  81-166,  '69. 

9707.  Note  in  faror  of  estate.  Proper  par- 
ties. Tite  rule  is,  that  personal  representative 
of  a  decedent  alone  may  seek  to  recover  a  debt 
due  at  time  of  death.  EzcepUon :  hein  at  law 
of  an  intestate  decedent  may  sue  for  such  debta, 
where  intestate  left  no  debts  to  be  paid,  and 
there  was  no  administration  of  his  estate.  IfeH- 
a^tU  T.  Spmeer^  61-339, 1%, 

IT.  Claims  agmiut.  Practice.  BemMlr. 

9708.  Aeconnts  for  board,  clothing  and  tni- 
tion  of  children  of  intestate,  after  his  decease, 

are  not  demands  against  his  estate.  Sorm  v. 
Olinaer,  12-29,  '59. 

9709.  Claims.  Hovr  verified.  In  absence 
of  a  proper  affidavit  to  a  claim  filed  against  an 
estate,  claimant  can  not  recover  costs;  but  it  is 
not  necessary  to  follow  words  of  statute.  It  Is 
sufficient,  by  showing  facts,  that  affidavit  is  "to 
the  e^"  that  claim  is  justly  "due"  and  wholly 
unpaid.  8Utr^  v.  Story,  82-137,  '69. 

9710.  Filing  claim  against  a  decedent's  es- 
tate, is  sufficient  demand  against  administrator. 
Wri^  V.  Jordan,  71-1,  '80. 

9711.  Rights  of  mortgagee.  Que  holding  a 
mortgage  on  land  belonging  to  decedent's  estate, 
is  not  bound  to  proceed  against  administrator 
before  he  sues  uron  mortgu^e.  Bed  v.  Hobaughj 
fl&-598,  "TO. 

9712.  .In  a  proceeding  to  foreclose  by  mort- 
gage, it  is  no  defense  by  widow  and  heirs  jointly, 
or  by  administrator  separately,  to  plead;  that 
widow  did  not  join  in  mortgage;  that  deceased 
left  no  personal  property  but  died  seized  of  cer- 
tain other  real  estate  not  mortgaged  to  plaintiff; 
tliat  said  other  land  was  mortgaged  by  decedent 
and  wife  tO  a  third  person  for  purchase-money, 
one-thlnl  of  which  was  ^Id  by  widow,  and  so 
much  released ;  that  administrator  had  sold  two- 
thirds  of  same  to  pay  debts,  and  widow  liad  also 
sold  her  third  in  same  and  claimed  interest  In 

&roceeds  of  such  sate;  that  a  suit  was  pending 
etween  her  and  administrator  for  such  interest 
and  her  unpaid  allowance  of  $500,  praying  that 
plaintiff  in  this  action  be  injoined  from  proceed- 
ing further;  that  he  be  required  to  proceed 
against  such  administration.  Id. 

971Si  Such  a  plea  Is  not  good  as  a  counter- 
claim, nor  does  it  show  grounds  for  a  relief  by 
injunction.  Id, 

9714.  A  mortgagee  has  no  concern  with  a  sub- 
sequetit  mortga^  to  another  person  on  other 
lands;  and  a  suit  pending  between  the  widow 
and  administrator  can  not  be  pleaded  either  tn 
bar  or  suspension  of  an  action  mortgagee;  a 
sale  of  other  lands  by  an  administrator  can  not 
affect  rights  of  a  prior  mortgagee.  Id. 

9715*  The  only  way  to  collect  aslmpie claim 
against  an  estate,  is  to  file  same  gainst  estate 
in  clerk's  office,  and  by  him  transterred  to  ap- 
pearance-docket. Hyaa  v.  Mamty,  84-415,  70. 
Cf.  Ratdiff  V.  Lennig,  80-289,  '68. 

9716.  Pleading.  A  copy  of  note,  executed 
by  decedent,  with  affidavit  that  claim  is  just, 
true,  and  tliere  was  no  off-eet,  as  requirea  hj 
statute,  is  sufficient  Puily  v.  Firfeel,  80-379,  '68. 
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9717.  Affidavit  need  not  aver  "  there  was  no 
off-eet."    Smith  r.  Dmman,  48-66,  74. 

9718.  Filing  such  note  payable  "  to  Atwood 
&  Co.,"  is  niflkient.  OrM  t.  Aiwood,  10-322, 
'68. 

9719.  AlldKTlt.  A  claim  filed  a^inst  an 
estate  need  not  be  supported  hj  afildavit,  except 
that  claimant  Bar  reeorereons*  Smiihv.  Den- 
man,  48-65,  »74. 

9720*  If  not  verified,  it  is  error  to  adjudge 
costs  in  favor  of  either  partjr.  Each  is  liable 
for  his  own  costs.  Walien  v.  Uwichim,  29-136, 
'67. 

9721.  Claim.  Aeti<«  on,  nnder  code.  Wai- 
Tur  by  executor.  Evety  executor  or  admin- 
istrator has  right  to  insist  tliat  anv  claim  against 
bb  decedent's  estate,  shall  only  be  brought  be- 
fore court  for  trial  in  mode  prescribed  by  the  de- 
cedent's act,  by  filing  claim  in  clerk's  office,  as 
contemplated  by  section  66,  of  said  act  But 
he  may  waive  this  right,  and,  if  sued  on  such  a 
claim,  and  process  is  served  on  him,  may,  by  a 
lull  appearance  to  action,  by  filing  his  demur- 
rer  or  answer,  make  such  waiver,  and  court  will 
bave  ample  jurisdiction  of  matter.  Mnriam  v. 
Kramer,  A8-36,  '77.  (Overrnling  SUuffyni  v. 
aumford,  48-486,  *79.)  (m  R.  S. '81,  2310,  2318 
-2322). 

9722.  FUliig  dalms.  Practice.  Filing  and 
adjudicating  simple  claims  against  a  decedent's 
estate,  is  a  summary  method,  without  such  no- 
tification as  in  ordinary  adversary  proceedings. 
mu  T.  MeOmniB,  i&-628,  '77. 

972S*  Judgment  and  mortgage  liens  can  not 
be  adiodicatra  in  such  manner.  Id. 

9784.  In  a  gntt  against  an  administrator 
■pon  ft  Bote  given  by  decedent,  court  has  not 
jurisdiction  of  defendant,  unless  he  has  had 
actual  or  constructive  notice.  Oa66  v.  Atwood 
&  Co.,  10-322,  '58. 

9786.  If  clerk  fail  to  present  such  claim,  ac- 
cording to  sec.  65,  2  R.  a.  p.  261,  and  it  be  not 
spread  upon  appearance-docket  according  to  sec. 
66,  there  is  no  notice.  Id.  (v.  B.  S.  '81,  231S  to 
2322.) 

9726.  Jurisdiction.  When  record  shows 
that  a  claim  against  an  estate  was  filed  in 
clerk's  office  more  than  ten  days  before  next 
term  of  court,  and  it  makes  its  appearance  on 
issue  docket,  for  trial  in  second  term  of  court 
thereafter,  and  no  objection  is  made  that  tt  had 
never  been  placed  on  appearance  docket,  except 
for  first  time  in  Supreme  Court,  it  will  be  pre- 
sumed that  it  was  on  appearance  docket  and 
court  had  jurisdiction  in  caae.  .Rodman  v.  Rod' 
man,  64-444,  '76. 

9727.  The  mode  prescribed  for  Oling 
claims  against  a  decedent's  estalo — entering 
them  on  appearance,  and  afterwards,  if  neces- 
sary, upon  issue  docket— is  a  mode  of  getting 
them  into  court   Morgan  v.  Squier,  8-511,  '56. 

9728.  Jorlsdtctlon.  Where,  after  transfer 
of  claim  against  testator's  estate,  from  appear- 
ance to  issue  docket,  executor  did  not  object  to 
claimant's  filing  additional  paragraph,  suostan- 
tially  same  subject  of  claim  as  that  previously 
filed,  but  appeared  and  demurred  thereto.  Htld; 
bv  appearing  and  demurring,  executor  waived 
ol^eeuon  that  claim  had  not  been  filed  and 
placed  upon  appearance  docket ;  and  motion  by 
execntor,  after  withdrawal  of  demurrer,  to  strike 
out  such  paragraph  should,  therefore,  be  over* 
niled.  Jhuer  v.  Son^  46-1,  '70. 

9389.  whether  eonrt  would  not  have 


l)een  justified  in  refusing  to  strike  out  such  para- 
grapn,even  if  executor  had  not  appeared  and 
demurred  ;  on  ground  that  it  stated,  in  difibrent 
manner,  to  meet  exigencies  of  evidence,  same 
subject  of  claim  as  that  first  filed.  Id. 

9780.  Ftlin^.  The  objection  that  claimant 
had  not  filed  his  demand  in  probate  court  within 
one  year  after  issuing  of  letters  testamentary, 
and,  that  final  settlement  of  e^te  had  been 
made  before  suit  on  claim  against  executor,  can 
not  be  considered,  in  first  instance^  in  the  8.  GL 
Hardin  V.  Oirt,  7-167,  '55. 

97S1.  In  filing  a  claim  against  a  decedent's 
estate,  it  is  sufficient  to  make  a  succinct  state- 
ment of  daim,  such  as  would  be  a  good  cause 
of  action  in  a  justices  court  Gmn  v.  QiUma, 
48-271,  '77 ;  Dodds  v.  Dodds,  67-293, '77  ;  Han- 
num  V.  Ourtit,  18-206,  '59;  Port  v.  Fedriek,  62- 
490,  '76.    {v.  R.  S.  '81,  2310.) 

9782.  Interrogatories.  Special  answers  may 
be  filed  to  claims  against  decedents'  estates  un- 
der amended  sec.  66.  Alemider  v.  AlemHder,  46- 
659,  '74. 

9782a*  Interrogatories  may  be  propounded 
with  sudi  pleadings,  to  beanswered  according  to 
sec  303  ofpractice  act    Id.    (r.  R.  S.  '81,  860.) 

9788.  Form  of  complaint  on  a  claim  against 
an  estate  is  waived  by  an  amtearance  and  an- 
swer by  the  administrator.  Bmd  v.  Simpaon,  28- 
393,  '64. 

0784.  The  administrator  represents  interests 
of  heirs,  and  is  bound  to  make  all  necessary  de- 
fense. Nebon  v.  Hart,  8-203,  '66. 

9786.  Proving.  Administrators  can  not  be 
required,  against  their  consent,  to  appear  in  P.  C, 
and  plead  to  a  mere  account  filed  by  a  creditor 
against  the  estate.  In  a  suit  for  such  account^ 
where  there  are  issues  of  law  and  fact,  a  final 
judgment  for  plaintiET  for  amount  of  his  claim, 
without  a  jury  of  inquiry  and  without  evidence, 
is  erroneous.   Stetcart  v.  CantraU,  6  Bit  74,  '41. 

9786.  A  claim  against  an  estate  for  ooilect- 
ing  and  appropriating  proceeds  of  a  note  belong- 
ing to  a  creditor,  need  not  exhibit  note.  Brymm 
V.  Kelleu,  68-486,  76. 

978?.  A  complaint  against  decedent's  estate^ 
on  an  agreement  by  which  plaintlfi*  sold  certain 
lands  to  decedent  for  a  certain  sum,  on  condi- 
tion that  said  decedent  should  re-sell  lands  and 
pay  to  plaintifi*  all  over  a  certain  sum  received 
by  him,  which  he  failed  to  do,  need  not  contain 
a  copy  of  agreement  Id. 

97S8.  In  an  action  toenforce  a  claim  against 
an  estate,  though  any  matter  of  defense,  except 
set-off,  may  be  given  without  special  plea,  yet 
when  parties  do  plead  specially  they  will  be 
bound  by  their  pleadings  and  rulings  of  court, 
as  though  required  bv  Utw.  HtblaAv.  Goodman, 
67-174,  '79. 

9789.  Amendment.  Where  aclaim  was  filed 
against  an  estate,  in  form  of  an  open  account 
for  money  paid,  was  afterwards  amended,  setting 
out  a  promissory  note  for  a  larger  amount,  giv- 
ing certain  credits,  which  reduced  it  to  same 
amountas  claim,  and  averring  that  consideration 
of  note  was  money  paid,  as  stated  in  original 
claim.  Held;  C.  C.  had  purisdiction  •,  that  cause 
of  action  stated  lo  original  complaint  and  in 
amendment  were  same.  Maamv  v.  67- 
78,  '79. 

9740.  A  filed  a  claim  in  form  of  an  itemised 
account,  against  estate  of  B.  It  appeared  to  I>e 
lor  one-half  a  certain  warehouse,  lot,  and  half 
improvements  thereon.  No  averments  <a  oom* 
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plaint,  other  than  auch  claim,  were  filed.  In- 
lereace  is,  that  claim  was  in  faror  of  surviTlns 
partner  or  joint  owner,  against  estate  of  deceasea 
partner  or  joint  owner.  Held  ;  it  does  not  show 
safficiently  character  of  claim,  or  bill,  as  it  is 
termed,  nor  that  it  had  been  paid  by  auiriTing 
partneroriolntowner;oomplaiati8Md.  Tlump- 
eon  T.  fiutiTK,  18-459,  '59. 

9741*  A  claim  filed  against  a  decedent's  es- 
tate, if  contested,  is  claimant's  complaint,  and 
is  subject  to  same  rules  of  constniction  as  other 
pleadings.   Johntan  v.  ATeni,  9-252,  '57. 

9742.  Examination  of  claimant.  Sec.  6^  p. 
261,  2  B.  S.  '52,  gives  court  discretion  in  making 
allowance  of  claims  against  estates,  to  examine 
claimant  npon  oath ;  but  this  section  does  not 
apply  to  r«pilarly  instituted  suits  at  law.  Hod- 
«on  T.  Afaw,  6-500,  '54.    (r.  R.  S.  '81,  2319.) 

9748.  When  a  note  ia  filed  against  a  dece- 
dent's estate,  and  it  is  contested  by  adminis- 
trator, execution  of  note  by  decedent  must  be 
proved,  though  its  execution  is  not  denied  under 
oath.  Sec.  80  (R  S.  '81,  364),  of  code  does  not 
apply.  Malum  r.  Sawyer,  18-73,  '62;  Burnett  v. 
CWtutoKUbflrV  Union,  2g-254,  '67 :  OntnoA  y.  Lee, 
S2-44,  '69. 

97  44*  Sec.  80,  code,  does  not  apply  to  actions 
against  decedents'  estates,  upon  written  instru- 
ments :  execution  must  be  proved,  though  not 
denied  under  oath.  EttcUe  ef  Wells  v.  WMx,  71- 
609,  '80.    (e.  R  S.  '81,  364.) 

9745.  Claims  against  estate.  In  settlement 
of  ordinary  claims  against  an  estate,  neither 
hein  nor  their  guardluis  are  necessary  parties. 
.Skon/brd  y.  Sla^rd,  49-486,  *73.  Nor  widow. 
NdtiM  V.  Haru  8-293,  '66. 

9746.  An  execntor  can  not  allow  his  own 
claim.  It  must  goon  issue  docket;  and  an  ad- 
versary party  named,  either  by  claimant  or 
court.  Hvbbard  v.  Hubbard,  16-^  '61.  Ct  SUsii^ 
ford  v.  iSUa^ord,  twpra. 

•747*  llie  ftdmlBlstetor  can  not  be  both 
plaintiff  and  defendant,  auv^ord  y.  ^am^ord, 
mqira. 

9748.  An  entrf  of  a  claim  by  clerk  on  ap- 
pearance docket,  IS  only  notice  required  to  be 
given  of  its  pendency.   OatKpbdl  v.  Lmdbw,  18- 

234,  '62. 

9749.  ClalniB  tn  thvor  of  administrator. 

Section  I,  act  March  11,  '75,  providing  for  proof 
of  claims,  by  adverse  proceedings,  in  niror  of  an 
administrator  against  estate  he  represents,  ap- 
plies to  any  claim  of  executor  or  administrator, 
whether  in  his  own  right,  or  in  a  fiduciary  right 
as  the  representative  of  any  other  estate.  WHght 
y.  Wr^  78-149,  '80.   {v.  R.  S.  '81,  2310.) 

9760.  An  adminitbvior  may  file  a  daim  in  his 
own  favor  against  estate  he  represents.  Ck^etter 
y.  Ckukaler,  42-469,  '73:  SmUh  v.  Denman,  48- 
66, '74.   (ff.  B.  8. '81, 2310.) 

9761.  Priority  of  debts.  Sec.  107  (2  R  S. 
'76, 634j  R  S.  '81, 2378),  is  mandatory.  Bights 
of  priority  and  order  of  payment  are  fixed  and 
determined  by  this  section,  and  not  by  judgment 
of  court.  A  judgment,  as  to  priority  of  a  claim 
of  administrator,  is  not  conclusiye  on  a  general 
creditor  not  a  par^  thereto.  Jenkbu  v.  Jenkine, 
88-120,  '78, 

9768.  Btghtsof  wMow  AiidBiortmee.  A 
died  insolvent  possessed  of  real  estate  subject  to 
a  mortgage  of  f367  and  personal  property  of 
value  of  $1,000.  B,  as  administrator,  paid  ex- 
penses of  last  sickness,  funeral  and  administra- 
tioDf  and  five  hundred  dollars  to  widow.  Bal- 


ance he  retained,  and  allowed  realty  to  be  sold 
to  satisfy  mortgage  wliich  was  for  purchase- 
money.  Action  by  widow  against  administrator. 
Held;  widow  was  entitled  to  one-third  value  of 
land,  if  balance  of  personal  assets  was  sufficient 
to  pay  mor^ge.   Morgan  v.  Saehett,  67-680,  '77. 

9768.  The  fact,  that  she  did  not  Join  in  mort- 
gage, can  not  affect  order  in  whicn  payments 
should  have  been  made.  Id. 

9764.  Mortgagee  and  widow.  Though  an 
administrator,  as  a  mor^^,  had  obtained  a 
judgment  of  foreclosure  against  widow  and  heirs 
of  decedent,  widow  has  a  right  to  require  him 
to  make  his  claim  out  of  other  assets,  and  there- 
by save  to  her,  third  of  land  to  which  she  would 
be  entitled,  except  for  mortgage,  and  mav  avtnd 
sale  to  him  undersuch  forecloBate,if  hedoesnot 
so  apply  funds.    HmtuekerY.Smm,  49^114,74. 

9n6,  In  cases  where  mortgagor  was  not  seised 
of  propertv  at  time  of  death,  mortgagee  has  his 
choice  of  following  property  or  resorting  to  es- 
tate for  payment.  In  latter  case  he  would  stand 
as  "general  creditors."  Iioger%  v. State  8-31,  '54. 

9/66.  MortnigB  isctmtinued,  afteraeath,  only 
to  property.  Id. 

9767.  Priority  of.  An  unrecorded  rn^rU 
gage  on  land  of  decedent,  ia  a  lira  against  gen- 
eral creditors  after  his  death,  as  it  was  while  he 
lived.  No  change  was  wrought  in  the  rights  of 
mortgagee  by  death  of  mortgagor.  Kirkpatriek 
v.  a3dwe^  82-299.  '89. 

9768.  If  administrator  of  an  insolvent  estate, 
without  any  knowledge  of  unrecorded  mortgage 
sell  to  an  innocent  purchaser,  who  pays  full 
value,  proceeds  of  such  sale  should  be  applied 
to  paymentof  mortgage  in  preference  to  ^nenl 
creditors.  The  funds  are  held  by  administrator 
in  trust,  and  court  should  follow  proceeds.  Id. 

9769.  But  if  administrator  had  paid  to  mort- 
gagee a  part  of  snm  due  him  oat  of  the  pertonat 
etMe,  equity  requires  that  personal  estate  shall 
be  rrimbureed  out  of  proceeds  of  land,  and  bal- 
ance applied  to  payment  of  mortgage  debt.  If 
there  be  a  deficit,  balance  of  debt  shall  stand  as 
of  foarih  tiam  of  claims.  Id, 

9760.  Filing.  Mortgages.  Claims,  secured 
by  mortgages  of  land  of  decedent,  need  not  be 
filed  within  one  year.  CoU  v.  MeMiekU,  80-94, 
'68.    Ct.  80-144. 

9761.  After  mortgage  was  foreclosed  and  land 
sold,  residue  of  debt  unpaid  may  be  filed  against 
estate  after  year.  Id. 

9762.  The  administrator  of  decedoit  Is  not  a 
necessary  party  to  foreclosure  of  a  mortgage 
against  him,  and  if  made  a  party,  within  year, 
a  judgment  can  not  be  rendered  against  liim  for 
residue,  if  any.  Id. 

9768.  Lands  of.  Sabject  to  mortgage.  A 
mortgagee  filed  his  claim  a^inst  an  estate.  All 
personalty  and  land,  on  which  he  held  a  mort- 
gage to  secure  his  claim,  were  sold,  and  proceeds 
applied  to  payment  of  debts.  He  had  notice  of 
sale,  and  received  his  pro  robt  on  claim.  Land 
was  not  sold  as  free  from  incumbrances  by  ad- 
ministrator, under  sec.  89,  2  G.  A  H.  512.  MM; 
mortgagee  could  proceed  against  land  for  bal- 
ance due  against  purchaser  at  such  sale.  CSarkt 
V.  Henihaw,  80-144,  '68.  (e.  R  S.  '81, 2360.) 

9764.  Sale  of  bad  svl^eet  to  a  MMrtgaM. 

If  a  pu  rchase  of  land  of  decedent  be  made  undor 
an  order  of  sale,  under  first  clauses  of  sec.  89,  2 
R  S.  p.  269,  eniject  to  the  /tea,  property  would  be 
liable  to  lien,  in  addition  to  sum  vendee  miffhi 
agree  to  pay ;  and  the  adminbtoator  mi^t  uao 
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require  a  bond  to  secure  payment  of  such  Hens. 
If  a  sale  should  be  made  under  an  order  based 
on  the  latter  clause,  vendee  would  take  free  from 
lien,  althouj^  it  might  not  be  fully  paid,  bal- 
ance remaining  as  a  claim  against  estate,  if 
in  a  condition  to  be  presented  as  such.  If  holder 
-of  lien  should  agree  to  pay  a  sum  therefor,  in 
addition  to  lien,  such  sale  would  operate  as  an 
«ztinguishment  of  lien,  and  no  bond  from  him, 
to  hold  estate  harmless,  would  be  necessary. 
Foits  V.  POen,  l«-244,  '61.    {v.  R  S.  '81,  2360.) 

97€&,  Primarf  fond.  A  decedent  died,  seized 
of  land  sabject  to  m  mortf^age  which  was  on  land 
when  he  purchased  it,  whicn  he  assumed,  ife&f  / 
personal  estate  was  primary  fund  for  payment 
of  mortgage.   Newomtr  t.  WaOaee,  80-216, '66. 

9766.  Personal  judgment  can  not  be  rendered 
against  a  decedenrs  estate  in  foreclosure  of  a 
mortgage  executed  by  decedent  when  his  ad- 
ministrator was  not  a  party.  Bodman  T.  Bod- 
•laa,  64-65,  '78. 

9767*  Judgment  in  mch  a  proceeding  will 
not  merge  note.  Id. 

9768.  Besidue  remaining  unpaid  after  sale 
of  property  may  be  filed  as  a  claim  against 
«state.  Id. 

9769.  Amount  of  judgment  is  not  binding  on 
administrator,  and  he  may  show  real  amount 
dne.  Id. 

9770.  Jvdgment  afafaut  administrator, 
tobe  levied  on  estate  of  decedent,  must  direct 
sale  of  specific  articles  of  assets.  JbAnson  t. 
Jfeier,  62-98,  '78. 

9771.  Notes  secured  by  mortgage,  need  not  be 
filed  as  claims  against  debtor's  estate.  A  final 
aetUement  of  such  estate,  is  no  defense  to  an 
action  against  heirs  and  fnirchasers  to  foreclose 
such  mortgages.  MeChBamY.  J^boKiii^  67-642, 
"79. 

9772.  Sales  and  conT^ances  of  snch  mort- 
gaged lands,  by  widow,  heirs  and  administrator 
of  deceased  mortgagor,  are  necessarily  snbject 
to  mortgage.  Id. 

9776.  Where,  in  an  action  to  foreclose  such 
mortgages,  after  a  trial  of  facts  over  general 
deoiu,  an  error  caused  by  sustaining  a  de- 
murrer to  argumentative  denial  of  assignments 
of  notes  and  roortmges,  becomes  harmless.  Id. 

9774.  DeeeaSM  partner.  A  partner  can 
maint^n  an  action  against  the  estate  of  de- 
ceased partner,  to  recover  an  alleged  balance 
^ne  plaintifT,  on  partnership  matters,  withont 
first  complying  with  act  of  Mar.  5,  '69  (1  R.  S. 
^76,  p.  641),  by  filing  an  inventory  and  appraise- 
ment of  assets  and  liabilities  of  partnership,  in 
office  of  clerk  of  court.  Jferriam  t.  Kramer, 
«»^77. 

9775.  Deceased  partner.  In  an  action 
against  surviving  partner  of  a  firm,  execntor  of 
deceased  partner,  and  their  surety  on  a  note, 
surety  answered,  by  way  of  counter-claim  against 
■executor  of  the  estate  of  deceased  partner,  that 
be  had  executed  such  note,  as  surety,  at  request 
of  deceased  partner,  under  an  agreement  that 
certain  banic  stock  owned  by  him  should  stand 
as  collateral  security  to  him  for  payment  of 
note ;  that  afterwards  said  partner  died  without 
transferring  stock.  Prayer:  that  said  bank  stock 
be  so  transferred,  or  be  first  sold,  and  proceeds 
applied  to  payment  of  this  debt.  Held;  answer' 
was  sufficient.   AfeOwv.  Wilaon,  58-447,  77. 

9776.  Such  equitable  lien  in  behalf  of  surety 
can  not  be  afi^cted  and  defeated  by  fact  that 


estetes  of  deceased  partner  and  snrvivtng  part- 
ner are  insolvent.  Id. 

9777.  Orer-payuent.  A  debtor  to  a  de- 
cedent's estate  made  an  over-payment  to  admin- 
istrator, which  was  not  discovered  by  him  till 
after  estate  was  finally  settled.  He  bronght 
suit  against  the  administrator  personally.  Imd; 
administrator  not  liable.  Claim,  if  any,  was 
against  estate.    Bell  v.  Le^cia,  44-129,  '73. 

9778.  (!laim  of  partner.  A,  B  and  C  were 
partners.  Partnership  was  dissolved.  Firm  was 
tn  debt.  A  paid  to  B  a  certain  sum  in  consid- 
eration of  agreement  of  latter  to  pay  former's 
share  of  firm  debts.  B  failed  in  nU  contract 
snd  died.  There  had  been  a  full  accountinsand 
settlement  at  time  of  dissolution.  A  filed  his 
claim  against  estate  of  B.  Proof  was  that  A  was 
liable  tu  pay  certain  firm  debts,  but  there  was 
no  evidence  that  he  had  made  any  payments  to 
creditors.  Sdd;  A  had  a  good  claim  against 
estate,  but  it  was  not  decided  as  to  amount* 
iVux  T.  OaviM.  50-12%  '75. 

9779.  Cenuilmtlon.  A  sarriving  partner, 
having  paid  more  than  his  share  of  partnership 
debts,  can  file  a  claim  against  estate  of  decedent 
partner  for  his  portion  as  an  individual  claims 
to  share  piv  Tata,    OUeman  v,  lUagoTt,  28-109,  '67. 

9780.  Remedy  of.  Creditor  holding  eollat- 

erals.  Collaterals  were  held  by  payee  of  a  note^ 
they  were  ^^ood  and  could  be  collected,  and  more 
thaji  sufficient  to  pay  debt  The  maker  wee 
dead.  Payee  sought  to  obtain  judgment  tiiereon 
gainst  estete,  without  returning  collaterals. 
There  was  not  enough  personal  property  belonsr. 
to  estate,  other  than  such  collaterals,  to  pay  ul 
demands  against  it,  with  plaintifi''s  claim.  If 
allowed,  real  estate  would  have  to  be  sold  to  pay 
it.  Seld;  if  maker  was  alive,  probablv  claim- 
ant would  be  entitled  to  judgment.  HcM.- claim- 
ant not  entitled  to  judgment,  he  must  nist  pn^ 
ceed  against  collaterals.  Aiexander  y.  A&xander. 
64-541,  78. 

9781.  Death  preaoHed.  Complaint  against 
A  and  6,  to  set  aside  a  conveyance  as  fraudu- 
lent, alleged  that  A  had  been  duly  appointed, 
ete.,  as  guardian,  with  plaintiff'  as  surety;  that 
A  had  failed  to  account  for  certain  moneys  in 
his  hands,  belonging  to  his  wards,  which  plaintiff 
had  been  compelled  to  pay  as  snch  snrety ;  that 
A  holding  land  in  question  by  virtne  of  an  un- 
recorded deed,  and  not  having  sufficient  means 
to  pay  his  debts,  with  intent  to  defraud  plaintiff, 
destroyed  said  deed  and  procured  execution,  br 
grantor,  of  another  deed  for  same  land  to  B,  A'a 
son,  then  an  infant ;  that  from  that  time,  for 
fifteen  years,  A  had  been  absent  from  state, 
without  tidings ;  that  B  was  his  sole  heir,  A 
being  presnmptively  dead.  Ikld;  presumption 
being  that  A  was  dead,  plaintiff's  claim  could 
not  be  prosecuted  against  B  until  A's  estate  had 
been  administered  upon.  Bmtgh  y.  Balm,  66- 
376,  79. 

9788.  Remedy  of  creditors.  Personal  estate 
of  a  decedent  constitutes  the  primary  fund  for 
payment  of  debts.  A  testetor  may,  however, 
exonerate  his  personal  estete,  and  charge  pav- 
ment  of  debts  upon  realty.  But  he  will  not  oe 
taken  to  have  done  so,  without  a  dear  expres- 
sion, to  be  collected  from  whole  will.  A  general 
bequest  of  personal  property  will  not  exempt 
it  from  payment  of  debts  so  as  to  charge  unde- 
vised real  estate,  but  a  specific  bequest  will. 
Seolt  Y.  Morrmm,  i-«61,  '54. 
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9788.  Joint  aetloB.  When  an  adminutrator 

b  a  nec«88ai7  party  to  an  action,  he  may  be  saed 
in  any  county  where  any  of  hu  co-defendants 
may  reside.  Owen  StaU,  25-107,  '65.  Cooi-t 
will  have  jurisdiction  to  try  a  claim  against  es- 
tate.   Myen  v.  StaU,  47-293,  '74. 

9784.  The  Jadgment  maj  be  against  all 
parties  for  full  amount  and  not  against  admin- 
istrator for  a  proportitMiate  amount  Jfyera  v. 
Statt,  supra. 

9785.  Claim  for  damages,  ufom  breacli  of 
decedent's  eorenant  of  warraatr,  should  be 
prosecuted  against  his  personal  representatire, 
or  filed  against  his  estate,  as  proTided  by  sec.  62 
of  act  in  relation  to  settlement  of  decedents'  es- 
tates (20.&  H.  501},and  if  not  so  filed  is  liable 
to  become  barred.  Maiimanv.  Xee,  80-281.  '68. 
(V.  R.  S.  '81, 2310.) 

9780.  Joinder  of  actions.  When  a  simple 
claim  is  filed  against  an  estate  under  section  62 
of  decedent's  act  (R.  S.  '81,  2310),  it  is  not  com- 

Etent  to  join  an  action  against  a  third  party, 
Ltter  action  may  be  dismissed  by  court,  or  be 
struck  out.    yoUe  v.  McGinnie,  5&-628,  '77. 

9787.  After  such  latter  action  has  b^n  struck 
out,  the  claim  may  be  enforced.  Id, 

9788.  Such  joint  actions  must  be  brought  as 
in  ordinal;  adversary  proceedings.  NoUe  v.  ifo- 
Gimu,  suprai  J^atUord  v.  Stanfonl,  42-485,  '73; 
Braxton  V.  .Stole,  25-82,  ^65 ;  Martin  v.  Aaher,  25- 
237, '65.  »      ™»  . 

9789.  Joint  action  on.  Under  code,  but  not 
at  common  law,  there  may  be  a  joint  action 
a^inst  surviving  makers  of  a  contract,  and  ad- 
ministrator of  a  deceased  joint  maker.  Braxton 
T.  Suae,  25-82,  '66;  Hayt  v.  CVvteA«r,  54r-260. 76. 

9790.  Third  persons  can  not  be  joined  as 
parties-defendant  in  claims  aninst  a  decedent's 
estote.  yUtlaek  v.  Ooodman,  67-174.  '79. 

T.  Liability,  Costs,  Suretyship,  etc 

9791.  Expense  of  reslstingr  the  contest  of 
n  will  is  chargeable  to  decedent's  estate,  when 
execntor  appointed  by  will  resists  contest,  though 
he  be  onsQceessfuL  Bratneyy.  Oirrtf,  '70. 

9792a  In  such  case,  estate  is  liable  for  ser- 
vices rendered  by  an  attorney  for  estate,  before 
will  was  set  aside.   Nave  y.  Salmon,  51-15d,  '75. 

9798.  Compensation  of  execntor  and  ad- 
ministrator for  services  in  settlement  of  dece- 
dents' estate,  can  not  be  fixed  by  him,  but  is  gov- 
erned by  sec.  148  of  act  of  June  17,  '52,  relating 
to  settlenient  of  decedents'  estates.  CoUma  v.  TO- 
ton.  58-374, '77.   (»v  R.  a '81,  2896.) 

9794>  Taxlnr  costs.  Under  sec.  62,  2R.  & 
76,  612  (R  S.  ^81,  2310),  in  order  to  prevent 
claimant  from  recoverinf^  a  pdgment  against 
estate,  for  costs  of  collection,  it  is  necessatr  to 
show  that  claim  was  filed  one  year  or  more  from 
first  appointment  of  administrator,  or  from  time 
of  notice  of  such  appointment  Ita/d  v.  JfiU«r, 
61-224,  '78. 

9795*  When  claim  is  filed  one  year  or  more 
from  date  of  such  appointment  or  notice,  claim- 
ant can  not  recover  costs  with  a  judgment  on 
such  claim,  though  if  he  loses,  he  becomes  liable 
for  all  costs.  If  claimant  succeeds,  each  party  is 
liable  for  his  own  costs.  Id. 

9796.  Remedy  of  cestui  que  trust*  Where 

guardian  had  died,  and  nothing  had  come  into 
ands  of  his  administrator,  which  could  be 


identified  as  a  {tart  of  Vard's  estate,  remedy  of 
ward  becomes  simply  that  of  a  general  cremtor 
for  balance  in  guardian's  hands  nnaccoonted 
for.  Commingling  of  estate  of  the  ward  with 
his  own  money,  or  other  disposition  of  such  es- 
tate, by  which  its  identity  is  destroyed,  is  a  con- 
version for  which  guardian  is  liable  on  hisbond. 
For  amount  so  converted,  it  is  error  to  order  ad- 
ministrator to  pay  into  court  a  d^nite  mm  with- 
out regard  to  condition  of  estate  and  righto  of 
creditors  of  estate.  Such  an  order  is  one  fnun 
which,  an  appeal  may  be  talien.  Qimwt.  Jfe^ 
68-391, '78.  ^^ 

9797.  Filing.  The  holder  of  a  joint  claim 
against  a  principal  on  a  note,  who  is  deceased, 
and  a  surety,  can  either  proceed  separately 
against  estate,  or  jointly  against  both.  Mil/m 
T.  MUam,  6048,  il. 

9798.  Witness.  In  trial  against  a  decedent'* 
estate,  after  proving  by  other  witness  execution 
of  instrument  sued  on,  it  is  not  error  of  court  to 
allow  plaintifi*  to  testify  as  to  loss  of  such  instru- 
ment. Id. 

9799.  liability  of  estate  of  a  surety.  The 

estate  of  a  surety  on  aguardian'a  bond,  is  liable 
for  default  of  guardian  which  occurred  afltf 
death  of  surety.    Korw  v.  iSfatfe,  47-345,  *74. 

9800.  Sec.  178.  Decedent's  estate.  The 

ward  is  a  creditor  of  estate  within  sec.  178  of  de- 
cedent's act.  Id.    {v.  R.  8.  '81,  2442.) 

9801.  Principal  and  surety,  both  being 
dead,  and  estate  of  former  insolvent,  payee 
should  file  his  claim  against  both  estates.  lie 
can  not  file  against  former  only,  and  then,  after 
final  settlement  of  both,  proceed  against  devisees 
or  heirs  of  latter.  Baieliff  t.  Xom^,  80-289^ 
'6a 

9802.  Joint  notes.  Snretyshlp.  A  joinW 
but  not  a  several  note,  was  signed  by  A,  ana  de- 
ceased, as  surety.  Hdd;  under  our  statute, 
estate  was  liable  therefor;  right  of  action  there- 
for did  survive  said  surety,  against  bis  pereonal 
representatives.    McCoy  v.  Baynej  68-327, 79. 

9808.  Death  of  surety  on  a  joint  note  does 
not  dischai^  his  estate  from  liability.  Such 
was  the  common  law  rule,  which  was  changed 
by  sec  467,  R.  S.  '43,  which  was  con  tinned  in 
force  by  sec.  802  code.  Hudelaon  v.  Anutnmg, 
70-99,  m   {t.  R.  a  '81,  2312,  2313.) 

9804.  Services  performed  after  decedent's 
death.  Estate  of  a  decedent  is  bound  for  wages 
and  services  rendered  after  his  death,  under  a 
valid  contract  with  deceased.  ToUmd  v.  Slam- 
aon,  69-485, '77;  Toland  T.  Wdb,  59-529,  '77. 

9805.  Monuments.  A  decedent's  estate  ia 
not  liable  for  erection  of  a  monument  to  de- 
ceased, when  ordered  by  a  third  person,  wh» 
ag^reed  to  pay  therefor,  and  administrator  bad 
no  agency  in  matter,  and  made  no  agreement  to 
pav.    Lereh  v.  Emmett,  44-331.  '73. 

9806.  Liability.  An  action  can  not  be 
brought  against  an  administrator  on  a  promisfr 
of  intestate  (the  administrator  not  having  beea 
guilty  of  waste,  n^ligence  or  fraud),  uter  a 
complaint  has  been  filed  in  Probate  Court  by 
him,  for  purpose  of  settling  estate  as  insolvent. 
Itemv  V,  ButUr,  7  Blf.  5.  '43. 

9807.  Where,  on  trial  of  a  claim  against  m 
decedent's  estate,  it  was  found  that  deceased  had 
obtained  plaintinT's  goods  upon  promise  to  manr 
her,  and  that  there  had  oaen  a  breach  of  such 

{tromise.  Held;  estate  of  deceased  was  li^le 
or  value  of  goods.  IVuter  t.  Bon,  66-1,  7ft. 


Digitized  by 


DECEDENTS' 

TI.  Sttles,  ABd  Beraedj  against  It«a]ty. 

9808.  Tbe  porchase  of  real  estate,  belong 
ing  to  &  decedent's  estate,  prior  to  its  odrI  set- 
tlement, takes  subject  to  right  of  administrator 
to  sell  it  for  payment  of  decedents  debts. 
WraiUw  T.  CWfi,  5<M3q, '77. 

9809.  Tender's  lien.  Renedf  of  creditor. 
A  grantee  died,  leaving  a  part  of  the  purchase- 
money  unpaid  for  certain  land.  The  deed,  con- 
veying same  to  him,  gave  a  wrong  description. 
Creditor  may  have  his  remedy  to  correct  descrip- 
tion and  enforce  a  vendor's  lien  against  land. 
Where  his  complaint  avers  that  decedent  left 
no  personal  estate,  his  administrator  is  not  a 
necessary  party.   Ovei-ly  v.  I7pton,  68-410,  '79. 

9810.  Sate  of  land,  on  petition  of  creditor, 
to  pay  debts,  must  be  made  by  administrator. 
Whimand  v.  Smail,  65-120,  '78. 

981 1.  Petitions  for  sale  of  real  estate  of 
decedents,  for  payment  of  their  debts,  are  not 
cItII  actions ;  but  are  proceeding  tn  mtgeaerit,  to 
be  governed  by  statntory  provisions  applicable 
Uwreto.   Semtrd  T.  Oon^  67-289. 79. 

9812.  Sales.  Conflmiativn.  By  terms  of  or- 
der for  sale  of  a  decedent's  property,  sale  was  to 
be  reported  to  court  for  confirmation ;  and  until 
sach  confirmation,  purchaser,  by  his  bid,  has  no 
rested  rights.    WilHams  v.  fWn,  78-57,  '80. 

9818.  Petition  of  creditor  for  sale  of  dece- 
dent's real  estate,  to  pay  debts,  need  not  aver 
that  administrator  has  failed  or  refused  to  act 
in  matter.    Wkimand  v.  Smali^  Clt-iaO,  78. 

9814.  Executor.  Handatorjr.  Section  60  of 
act  for  settlement  of  decedent's  estate  is  manda- 
tory, and  sates  made  by  ezecators  or  adminis- 
trators must  be  made  in  accordance  therewith. 
(v.  B.  8.  '81,  2289.)  Wej/er  v.  Second  National 
Bun*,  67-198,  77;  Ramey  v.  MeOairt,  61-496, 
75. 

9816.  Transfer  of  title.  An  ezecotor  or  ad- 
ministrator possesses  power  to  transfer  title  in  a 
note  payable  to  his  decedent  l%omae  v,  finster, 
9rSm.  ^52-  Hamrick  v.  Craven,  89-241,  '72. 

9816.  He  can  not  sell  or  transfer  such  in 
payment  of  hb  personal  debts.  Tkomasaon  v. 
Brorn,  48-203,  '73. 

9817.  Dnty  of  pnrchaser.  A  purchaser  of 
property  of  a  decedent  from  executor  or  admin- 
istrator, is  bonnd  to  take  notice  of  fact  that  it 
was  done  according  to  statute  and  orden  of 
proper  court  Id. 

WIS.  TopajdeMs.  Widow.  Thewidowhas 
right  to  have  two-thirds  of  land  sold  before  sell- 
ing third  belonging  to  her,  by  administrator,  to 
ray  debts.  Her  third  can  not  be  sold  at  all. 
Hunmdcer  v.  Smith,  49-114,  '74. 

9819.  Personal  estate  is  the  primary  fnnd 
out  of  which  aU  debts  should  be  paid,  unless  a 
will  otiierwise  provide.  The  widow  is  entitled 
to  tiaTe  personalty  and  two-thirds  of  realty  so 
applied.  Swuntdter  r.  AntfA,  si^mt  /  Qarht  v. 
HeMkam.  SO-144,  '68 ;  Newtxmer  r.  Wtdbux,  80- 
216,  '68. 

9820.  Hortgage.  The  widow  or  creditor  is 
entitled  to  have  personalty  applied  by  adminis- 
trator, to  satisfaction  of  mortgage  on  property, 
before  general  debts.   Slate  v.  Maaon,  21-171, 

(&Hty* Hetuham,  mpra/  NopeomerY.  Wat- 

'^S^Tsales.  Taeatlon.  Better  bids.  The 
court,  if  satisfied  that  a  sum  exceeding  sum  bid 
or  agreed  on,  at  least  ten  per  cent,  exclusive  of 
expense 'of  sale^  can  be  obtoined,  court  may  va- 
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cate  sale.  Statute  authorizing  this  in  terms  ap- 
plies only  to  realty,  but,  by  construction,  courts 
can  extend  this  power  to  sales  of  personalty. 
WilHana  r.  Fbrrin,  78-67,  '80. 

9822.  Until  the  confirmation  of  a  sale  is 
had,  after  a  report  thereof  to  court,  contract  of 
purchase  does  not  confer  on  purchaser  any  vested 
right.  Id. 

0828.  A  died  intestate,  seized  in  fee  of  land, 
leaving  widow,  who  afterwards  died,  devising 
her  estate  to  B  and  C,  children  of  herself  and  A. 
Administrator  of  A  afterwards  filed  petition  for 
sale  of  land  belonging  to  A's  estate,  to  pay 
debts;  notifying  all  children  and  heirs  of  A. 
B  and  C  appeared,  and  order  was  made  for  sale 
of  land,  lidd  ;  order  of  sale  void  as  to  widow's 
interest  in  land  sold ;  and  appearance  by  B  and 
C,  as  heirs  of  A  only,  did  not  render  order  of 
sale  conclusive  against  them,  as  devisees  of  the 
widow;  for  they  could  be  concluded  only  in 
character  in  which  they  were  sued.  Heid;  if  B 
and  C  received  portions  of  proceeds  of  such  sale, 
as  heirs  of  A,  they  were  not  thereby  estopped 
from  asserting  title  against  purchaser,  as  de- 
visees of  widow.  Miolt  V.  Fniketf  71-412, '80, 

9824.  Tenoe.  Kotlce.  When  a  petition  for  a 
sale  is  pending  in  Decatur  county,  and  land  is 
situate  in  Decatur  and  Ripley  counties,  and  no- 
tice given,  by  publication  in  Decatur  cq,unty,  it 
is  not  necessary  that  notice  should  be  published 
in  Bipley  coun^.  Qamn  v.  Oniydon,  41-559^ 
'73. 

9886.  Ifotlee.  The  only  notice  provided  for 
is  a  constructive  notice.  Id. 

9826.  Exclusive  jurisdiction  is  conferred  up- 
on court  to  order  sale  of  real  estate;  and  power 
to  make  order  carries  with  it  right  to  determine 
title  of  decedent.    Oavin  v.  Oraydon,  41-559,  '73. 

9827.  If,  after  sale,  heirs  appear  and  object 
to  its  confirmation,  having  had  only  construc- 
tive notice  of  pendency  of  petition,  adjudication 
of  court  as  to  title  oi  land  sold  is  binding  on 
them.  Id. 

9828.  Common  pleas  court  has  such  juris- 
diction, and  adjudication  is  binding  on  heirs  in 
a  collateral  proceeding.  Id, 

9829.  R^tj  can  not  be  sold  by  adminis- 
trator, unless  personal  estate  is  insufficient  to 
pay  liabilities,  and  then,  ordinarily,  only  so 
much  as  is  necessary  for  that  purpose.  Newcomer 
V.  HW&iee,  80-216,  m 

9880.  Jn^;ment  and  mortgage  Itens  most 
be  paid  before  general  debts,  and  may  be  at 
once,  though  general  debts  may  not  be  paid  un- 
til a  year  after  first  issuing  of  letters.  Jd. 

98'81.  Sale  of  land  by  a  foreign  executor 
is  authorized  in  the  same  manner  and  upon  the 
same  terms  as  in  case  of  an  executor  appointed 
in  this  state,  except  he  need  not  file  a  bond  when 
court  is  satisfied  tnat  he  is  bound,  with  sufficient 
sureties,  in  place  of  his  appointment,  and  a  duly 
authenticated  copy  of  such  bond  is  filed  in  court 
Rapp  V.  Matthias,  85-332,  '71. 

9^82.  Petltton  to  sell  land  by  a  foreign  er> 
ecutor,  is  insufficient  if  it  fails  to  show,  (1) 
amount  of  personal  property,  if  any,  that  has. 
come  into  his  hands,  (2)  amount  of  debts  out- 
standing against  estate,  and  insufficiency  of  peiv 
Bonal  estate  to  pay  same,  (3)  a  sufficient  descrip- 
tion of  real  estate  liable  to  be  made  assets,  (4) 
names  and  ages  of  heirs,  l^ratees,  or  devisees  of 
deceased,  (5)  that  will  had  been  probated,  (6) 
that  an  authenticated  copy  of  bis  appointment 
had  been  filed  In  eonrt  Jo. 
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9888*  laterest  In  luid  of  a  decedent  wu 

sold  by  the  administrators  br  order  of  court,  for 
purpose  of  paying  debts  of  decedent,  but  no  no- 
tice of  proceeding  vas  giren,  but  a  waiver  of 
such  notice,  together  with  a  consent  to  such 
sale,  was  stgned  br  all  the  heirs  and  the  wid- 
■oWt "  gnardlan  of"  certain  of  the  heirs.  Widow, 
in  her  own  right,  did  not  sign.  Held;  such  sale 
<lid  not  pass  her  interest,  nor  is  a  record  of  such 
a  proceeding  evidence  of  a  sale  or  transfer  of 
her  interest    Helm  v.  Lok,  41-210,  72. 

9884.  Administrator's  sale  of  land,  without 
notice  to  heirs,  in  void,  though  confirmed  by 
«ourt.  Hawkins  v.  Hawkitu,  88-66,  '67  ;  Doe  v. 
Bowm,  8-197,  '56 ;  Martin  v.  Sarr,  7-^  '53 ; 
Doe  V.  Andenm,  6-33,  '54;  BcMntt  v.  Doe,  4- 
355,  '63. 

ft88&*  But  where  record  is  silent  on  subject, 
auch  notice  will  be  presumed,  in  a  collateral 
suit  Homer  v.  Doe,  1-130,  '48 ;  JMorttn  t.  ^rr, 
supra;  Qerrard  v.  JtAnton,  18-636,  '60 ;  BmMiu 
T.  Rmoo,  20-193,  '63. 

9886.  This  rule  applies  only  where  heirs 
have  been  made  parties.  Doe  v.  Bawm,  8-197, 
'66. 

9887*  Where  record  showed  only  appointment 
of  guardian  ad  Htem,  and  that  he  was  cited  to 
appear  and  show  cause  why  property  should  not 
be  sold.  /  court  had  no  jurisdiction  over 

such  heirs.    Gw/  y.  Pietvoa,  21-18,  '63. 

9888.  An  application  to  sell  lands  In  the 
«ourBeof  administratioD,  stands  upon  footing  of 
inordinary  adversary  judicial  proceeding  in  a 
<:ourt  of  superior  jurisdiction;  and  when  juris- 
diction has  been  acquired,  subsequent  errors  will 
notsubject  the  judgment  to  a  collateral  attack. 
Qamn  t.  Gfoydtm,  41-659,  73 ;  SaavicUng  v.  Bald- 
wa,  81-376,  '69. 

9889,  Application  of  proceeds.  Hortgaered 
lands  and  widow's  interest.  A  died  intestate 
and  insolvent,  his  entire  assets  consisting  of  two 
parcels  of  real  estate,  upon  each  of  which  there 
was  a  separate  mortgage,  in  execution  of  which 
wife  had  joined.  Administrator  filed  his  peti- 
tion to  sell  the  real  estate,  and  wife  appeared 
and  consented  to  sale,  reserving  her  interest  in 
proceeds.  The  administrator  first  sold  one  par- 
cel of  land,  and,  after  papring  off  mortgase  upon 
it,  paid  to  widow  ooe-third  of  residue.  He  then 
sold  other  parcel,  and,  after  paying  off  mortgage 
upon  it,  out  of  proceeds,  paid  to  widow  one-third 
of  what  remained.  Held  ;  administrator  should 
have  applied  balance  of  proceeds  of  sale  of  first 
tract,  after  paying  mortgage,  and  one-third  of 
residue  to  widow,  to  dischar^  of  mortgage  upon 
aecond  tract,  and  not  to  claims  of  general  cred- 
itors.   Perry  v.  Sortm,  25-274,  '65. 

9840.  A  conveyance  of  real  estate  of  intes- 
tate by  adminisfrator,  and  by  his  widow,  as 
guardian  of  his  children,  is  not  valid,  unless 
srantors  have  some  special  authority  for  mak- 
UW  it.    Ward  v.  Crane,  3  Blf.  393,  '34. 

9841*  A  petition  for  exeeatloa  against  de- 
■cedenVa  real  estate  on  a  judgment  for  a  cer- 
tain sum  against  his  administrator  de  bonis  non, 
.alleged  that  an  execution,  issued  on  judgment, 
hadraen  returned  no  goods  of  estate  ;  that  said 
administrator  had  resigned  and  another  had 
been  appointed  in  his  place ;  and  that  there  were 
no  assets  in  administrator's  hands.  Hdd;  pe- 
tition was  not  objectionable  for  not  showing  a 
revivor  of  judg^nent  against  last  administrator, 
issuing  of  an  executi(ui  against  liim,  and  a  r» 
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tarn  of  same  of  no  goods  In  his  hands.  Btrry 

V.  Bvliard,  8  Blf.  399,  '47. 

9841a.  HM;  petition  need  not  allege  that 
judgment  was  unpaid:  that  a  judgment  by  de- 
fault against  some  of  defendants,  no  process  ap- 
pearing to  have  been  issued  against  them,  nor 
publication  made,  was  erroneous;  that  to  justify 
notice  to  defendant  by  publication,  it  should  ap- 
pear that  he  was  a  oon-resideot;  that  a  final 
judgment  on  a  default  aeainst  infants,  record  not 
showing  proof  to  have  Men  adduce*^  was  erto> 
neous ;  that  proceeding  was  one  at  law,  and  not 
In  equity.  Id. 

9843.  Id  this  case  some  of  terre-tenants  set 
up,  as  a  defense :  1.  A  purchase  of  real  estate 
of  deceased  from  heirs,  without  notice.  2.  That 
notice  of  judgment  was  never  filed  in  office  of 
clerk  of  probate  court,  3.  That  one  of  heirs, 
from  whom  these  defendants  purchased,  had  a 
judgment  against  deceased  himself  constituting 
a  lien  on  real  estate  in  question,  prior  to  that 
of  plainti^.  H^ ;  grounds  oi  defense  insuf- 
ficient. Id, 

9848.  Realty  subject  to  debts.  Real  estote 
of  a  decedent  is  not  subject  to  execution  on  a 
judgment  against  his  executor  or  administrator^ 
unless  heirs,  devisees,  and  terre-tenants  be  made 
parties  to  judgment.  Jmner  t.  Sanden,  5  BIL 
378,  '40. 

9844.  A  sale  of  a  decedent's  real  estate  under 
proceedings  of  P.  C,  to  which  proceedings  heirs 
were  not  parties,  does  not  divest  title  of  hein. 
Sherry  V.  Derm,  8  Blf.  542,  '47. 

9845.  Execution  against  land.  Answer.  To 
a  petition  for  execution  a^inst  real  estate  on  a 
judgment  against  an  administrator,  a  plea  that 
debtor  did  not  die^  seised  in  fee-simple  of  lands 
mentioned  in  petition,  or  any  part  thereof,  is 
good.  And  a  pies,  that  there  were  terre-tenants 
on  land,  who  were  in  possession  atcoromenc^ 
ment  of  suit,  is  good.  But  a  plea  denying  in 
general  terms  "each  and  every  allegation  in  said 
petition  contained,"  is  bad,  and  may  be  rejected 
on  motion.  Armtlrang  v.  MiUitpn,  6  Blf.  463,  '43. 

9846.  EzeeattoKagaUutUnd.  If  petition 
do  not  make  terre-tenants  defendants,  or  arer 
there  are  none,  it  is  defective;  and  denct  mar 
be  assigned  for  error.  IFtUunu  v.  MaorAotm,  9 
Plf  215,  '42. 

9847.  If  a  judgment  against  an  administra- 
tor for  a  debt  of  intestate  be  replevied,  and  time 
expired  without  judgment  being  paid,  creditor's 

remedy  against  the  intestate's  real  estate 
is  same  that  it  was  before  judgmmt  was  repler- 
ied.    £;'/fatf  r.  JUborv,  6  Blf.  270, '40.   Ct.  4-399. 

9848.  Liability  of  heir.  An  heir  can  not, 
by  anv  conveyance  under  our  statute,  discliai^ 
land  descended  to  him  from  its  liability  to  his 
ancestor's  debts,    miott  v.  Moore,  5  Blf.  270, '40. 

9S49.  Application  to  sell  lands.  Motice. 
The  terre-tenants,  named  in  a  petition  to  have 
execution  against  real  estate  of  a  decedent, 
should  have  notice  of  the  petition.  M. 

9850.  Order  of  sale.  Proceedings  in  order- 
ing an  administrator  to  sell  real  estate  of  intes- 
tate, to  pay  debts,  there  not  being  sufficient  per- 
sonal estate  from  which  to  liquidate  Ukiu,  can 
not  be  impeached  collaterally.  WUtiiUMT.  Smp, 
2-101,  '50. 

9851.  On  petition  of  administrator  for  sale  of 
land  for  payment  of  debts,  court  sfceuM  BW 
order  sale  of  Miore  than  Is  suBetent  lor  par- 
ment  of  debts,  unless  reaidue  of  land  would  he 
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sreatlr  injured  by  said  sale.  Slack  t.  MteL  1- 
180.  '4S. 

88fi2.  PetiUos  of  A,  administrator  de  bonis 
«oi»  of  B,  showing  inability  to  pay  debts  from 
personal  estate,  that  intestate  died  seized  of  cer* 
tain  real  estate,  leaving  C  his  only  heir  at  law  : 
and  prays  that  he  show  cause  why  said  real 
«state  should  not  be  sold  to  pay  debts.  Pleas : 
That  sui&cient  goods  to  pay  said  debts,  came 
to  hand  of  £,  administrator  de  bonis  non, 
which  are  unadministered ;  that  as  to  ac- 
counts of  certain  creditors  mentioned  io 
petition,  land  otuht  not  to  be  sold,  because  said 
accounts  aocmed  more  than  six  ^ears  before 
filing  of  petition.  Hdd;  loss  occasioned  by  E 
must  fall  on  heir.  Held;  circumstance  that  ac- 
counts named  in  third  plea  had  accrued  more 
than  six  years  before  ming  petition,  does  not 
show  any  taeha  on  part  of  creditors,  and  that 
the  plea  Is  bad.    NtttUim  v.  Dixon,  2-446,  '50. 

9m,  PetiUons  filed  in  P.  C.  a^inst  heirs, 
etc,  under  statute,  to  have  execution  against 
land  of  an  intestate,  on  a  judgment  obtained 
against  his  administrators.  Flea:  that  admin- 
istrators had  assets  sufficient  to  pay  debt,  con- 
sisUng  of  notes  payable  to  them,  obtained  in 
part  nomsale  of  personal  property  of  deceased, 
and  in  part  for  real  estate  sold  by  them  under 
order  oi  court,  on  a  credit  not  then  expired. 
.HeU/ pleagood.  frown  t.  .Sow,  6  BIf.  69, '41. 

•864.  Wboianjr  portion  of  land  of  a  deceased 
dd>tor  has  been  sold  and  converted  into  assets 
by  executor  or  administrator,  for  payment  of 
debts,  under  order  of  court,  no  other  land  can 
be  ordered  to  be  sold  on  application  of  creditors, 
until  assets  so  obtained  nave  been  exhausted. 
Id.    Cf.  4-399 ;  7  Blf.  203. 

98fi6.  Purchaser  of  real  estate  at  admin- 
iabnUm'i  sale,  takes  same  subject  to  all  liens, 
except  those  for  payment  of  which  it  is  sold. 
Mmdemm  v.  WUtinger,  6«-131,  '77. 

8al«  of  realty.  The  administrators 
of  a  solvent  estate  procured  an  order  of  probate 
court  to  sell  certain  lands  of  deceased,  to  pay 
his  debts.  The  decree  prohibited  sale,  unless 
lands  could  be  sold  at  their  appraised  value. 
The  administrators  endeavored  in  vain,  for  ten 
months,  to  execute  decree,  when  a  creditor  of 
estate  having  prerioudy  obtained  a  judgment 
and  execution,  which  tiiere  was  no  personal 
property  to  satisfy,  petitioned  C.  C.  to  subject 
enough  of  real  estate  to  satisfy  his  debt  to  exe- 
cution. Held;  unsatisfied  decree  of  the  probate 
court  was  no  bar  to  petition.  BnwnSdd  v.  VaU,  7 
Bit  203,  '44. 

TII.  Sights  ud  Remedies  between  Heirs 
and  Creditors^ 

9867.  B«l^.  The  executor  or  the  admin- 
istrator has  no  power  over  real  estate  of  dece- 
dentf  except  what  may  be  given  by  statute  or 
will.  Such  land  passes  to  the  heir  or  devisee. 
Mawkins  v.  KimbaU,  &7-42,  '77. 

9$d8.  Nor  of  crops  and  emblements  planted 
and  grown  after  death  of  decedent.  Hodman  v. 
Sodmam,  £4-444,  '76;  Doe  v.  Lanivs,  S-441,  '62; 
£xag  T.  Andemm,  20-385,  '63. 

98ft9*  But  profits  accruing  after  death  of  de- 
cedent go  to  the  executor  or  administrator.  Me- 
Dovxil  V.  Hmdrix,  6  7-513,  '79 ;  King  v.  Andertoa, 
Afmi,   Cf.  71-286. 

984tO.  Under  statute  of  '38,  title  to  personal 
as  Tell  as  real  projpertr  TMtM  in  the  aelr,  on 


death  of  ancestor,  subject  to  be  divested  in- 
stantly on  appointment  of  a  personal  representa- 
tive. CWdnmv.£Aocf&  7-151, '55. 

•861.  Liability  of  heirs.  Heirs,  devisees  and 
distributees  of  a  decedent  are  not  personally 
liable  for  any  debts  of  ancestor,  in  any  amount, 
by  agreement  among  themselves,  in  an  action 
brought  by  a  creditor,  without  an  administra- 
tion of  estate,  and,  in  such  a  case,  only  when 
creditor,  six  months  prior  to  final  settlement  of 
estate,  was  insane,  an  infant  or  out  of  state,  and 
to  amount  of  property  received.  Leonard  v. 
JBhir,  69-510,  Tl.   (v.  B.  a  '81, 2442.) 

9862.  The  heirs  of  a  decedent  are  not  liable 
for  debts  of  ancestor,  except  in  certain  contin- 
gencies, after  estate  bad  been  settled.  (2  B.  S.'76, 
sec.178.)  Weakley  V.  Omradi,M-m, '77.  (v.R. 
8.  '81,  2442.) 

9868.  Land  sabject  to  debts.  Land  of  a  de- 
cedent, in  a  partition  suit,  was,  prior  to  final 
settlement  of  estate,  sold,  and  proceeds  distrib* 
uted  among  heirs,  under  supposition  that  ad- 
ministrator had  assets  suffident  to  pay  de- 
cedent's debts.  Subsequently,  it  was  discovered 
this  supposition  was  erroneous,  ani  purchaser 
was  compelled  to  pay  to  administrator  certain 
claims  to  protect  his  realty,  and  therefor  brought 
action  against  heirs  to  recover  amount  paid. 
Held;  action  would  not  lie.  Id, 

9864.  Corenants  of  title.  Liability  of  heir. 
A  wife,  seized  of  a  life  estate  in  lands,  her  hus- 
band joining,  conveyed  land  by  a  warranty  deed 
to  C,  who  conveyed  to  D.  Husband  first,  and 
then  widow,  died,  leaving  a  son,  F,  who  received 
an  estate  from  said  father.  Estate  of  the  father 
was  fully  settled  according  to  law.  Afterward, 
D  was  evicted,  owing  to  a  failure  of  title  in  an- 
cestors of  F.  Held;  F  is  liable  to  D,  in  an  action 
for  damage^  not  exceedi^  value  of  estate  re- 
ceived from  his  father.  £3if  /  neither  final  set- 
tlement nor  sections  62  and  178  bar  the  action, 
(v.  R  a  '81,  2310,  2442.)  Blair  v.  AlUn,  66- 
409,  '76. 

9866.  Right  of  a  creditor  of  estate  can  not 
be  affected  oy  an  action  of  partition  between 
widow  and  heirs,  and  to  such  a  suit  he  can  not 
become  ajparty.    Oregory  v.  High,  29-527,  '68. 

9866.  To  admit  him  is  no  error,  if  his  claim 
be  disallowed.  Id. 

9867.  A  creditor  of  a  decedent's  estate  must 
collect  his  claim  by  an  administration  of  estate 
and  without  such  administration  he  can  not 
maintain  an  action  against  heirs,  devisees  or 
distributees.  Leonard  v.  Blair,  &9-bl0, '77 ;  Wil- 
9on  V.  Davis,  87-141,  '71 ;  K  W.  Oon/eretux  v.  My- 
ers, 86-375,  '71. 

9868.  Remedy  against  beirs.  The  heirs  of 
decedent,  whose  estate  has  been  finally  settled, 
are  not  liable  toa  creditor  of  decedentfordebttof 
their  ancestor,  when  such  creditor  never  had 
filed  his  claim  against  estate,  not  showing  him- 
self to  have  been  insane,  an  infant  or  a  non-rest- 
dent,  under  section  178  {v.  B.  8.  '81, 2442),  though 
claim,  by  its  conditions,  could  not  mature  till 
long  after  final  settlement,  and  though  heirs  had 
inherited  property  from  decedent.  C.  B.  &  FL 
W.  R.  Co.  V.  Heaslon,  48-172, '73. 

9869.  Covenant  «f  warranty.  Suit  against 
widow,  heirs  and  personal  representatives  of  a 
deceased  grantor,  upon  a  covenant  of  warranty 
contained  in  a  deed.  Averred  that  decedent 
left  an  estate  worth  $5,000,  after  payment  of 
debts,  of  which  widow  received  dower,  and  heirs 
took  remainder  equally.  Held;  no  canse  of  ao- 
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tion  against  vidow,  as  her  dower  was  not  liable. 
Bdi;  as  there  was  an  estate  ytt  in  course  of 
administration,  wainst  which  plaintiff's  claim 
might  have  been  filed,  heirs  were  not  liable  nntil 
assets  in  hands  of  administratorwere  exhausted. 
Barnard  v.  Cox,  26-251, '66. 

9870.  Creditors.  Fliua  settlement.  Com- 
plaint by  a  creditor  of  a  decedent  against  his 
neirs,  who  have  received  property  from  estate, 
after  a  final  settlement,  must  all^e  "  that  dur* 
ing  the  six  months  prior  to  such  final  settlement, 
the  plaintiff  was  insane,  an  infant,  or  out  of  the 
state,"  according  as  he  may  rely.  RitmrdY.  Wetl, 
48-159,-74. 

9871.  Mediate  heirs.  Such  suit  may  be 
maintained  against  heirs  or  their  representatives 
to  whom  property  of  decedent  had  descended, 
mediately  as  well  as  immediately,  to  extent  of 
property  so  received.  Id. 

9872.  Widow's  chUdren.  Widow  of  de- 
ceased debtor  took  one-thiid  free  from  demands 
of  hb  creditors.  Other  two-thirds  went  to  his 
children.  On  their  death,  it  went  to  widow. 
She  died,  leaving  a  child  by  a  second  marriage, 
who  inherited  said  two-thirds  of  estate  of  said 
deceased  debtor.  Hdi;  such  infant  was  liable 
to  Boch  amount  to  creditors  of  said  decedent.  Jd. 

9878.  Priority  ofllens.  The  $500  to  which 
widow  is  entitled,  under  sec.  43  (r.  R.  8.  '81, 2269), 
decedents'  estates  act,  as  amended  by  act  of  Feb. 
8,  '71,  attaches  as  a  lien  on  land  of  decedent,  per^ 
sonal  estate  being  insufficient  only  at  decedent's 
death;  consei^Qently  judgments  against  dece- 
dent, upon  which  executions  have  been  issued 
and  levied,  have  priority,  and  judgment-creditors 
are  entitled  to  paymentof  their  judgments  from 

{proceeds  of  sale  of  two-thirds  of  real  estate,  be- 
ore  widow  is  entitled  to  any  part  thereof.  Mead 
T.  MeFaddm,  68-340,  '79. 

9874.  IttdtTidiwl  creditors  kare  prior- 
ity in  administration  of  individual  assets;  and 
partnership  creditors  can  have  distribution  only 
of  surplus.  Start  decitit.  Bond  v.  Have.  62-Wo, 
'78. 

987o.  Remedy  of  a  creditor  to  collect  his 
claim,  unsecured  by  any  lien  on  particular  prop- 
erty, can  only  be  by  an  administration  of  estate. 
In  no  other  way  can  he  recover  his  claim  from 
widow,  heirs,  devisees,  legatees,  or  even  from  an 
executor  die  son  tort.  McCoy  v.  Jhyne,  68-327,  '79. 

9876.  Setting  aside  coarejance  to  helrg. 
An  administrator  can  bring  an  action  against 
the  heirs  to  recover  property  belonging  to  estate, 
when  there  are  claims  against  estate  to  be  paid 
by  him.  Bearw  v.  Montgomery,  40-544,  '74 ;  Mar- 
tin v.  Seed,  80-218, '68. 

9877.  Complaint  should  show  such  indebted- 
ness.   Love  V.  MikaU,  11-227,  '58. 

9878.  This  principle  will  apply  with  a  great- 
er force  in  setting  aside  a  fraudulent  convey- 
ance.   Garner  v.  Gmre*,  54-188,  '7(J. 

9879»  A  appointed  B  his  agent  to  sell  land. 
B  caused  conveyance  to  be  made  to  himself. 
Application  by  heirs  of  A  to  have  conveyance 
set  aside.  if<»d;  court  should  not  proceed  to 
determine  particular  share  to  be  relinquished  to 
each  heir,  without  first  ascertaining  and  decree- 
ing share  due  to  each,  taking  into  consideration 
advancements.    Slurdevant  v.  Pike,  1-277,  '48. 

9880.  In  an  action  by  heirs  of  decedent 
on  administrator's  bond,  it  ma^  be  ordered 
that  money  be  paidintocourt"until  the  farther 
order  of  thecoort"  If  estate  was  indebted,  debts 


may  be  paid  out  of  such  money.  Jlfoore  v.  SbUe, 
49-558,  75. 

0881.  Mone/dDennknownbelrs.  (R.6.*81, 
2416.)  An  action  may  be  brought  by  state,  on 
relation  of  attorney-general,  to  collect  monc7» 
in  hands  of  executors  or  administrators,  that 
esclieat  to  state  for  want  of  heirs,  when  proper 
officers  of  county  have  failed  to  discharge  their 
duty  for  twelve  months,  to  compel  payment  of 
such  moneys  to  treasurer  of  county.  jFSthrer  v. 
SlaU,  fift-lSO,  '76;  Moore  v.  .State,  id  360.  Ct 
67-148. 

9882.  It  is  duty  of  judge  of  circuit  court  tt> 
direct  and  see  that  Bur{MU8  of  a  settled  estate  of 
a  decedent,  due  to  unknown  heirs,  is  paid  over 
to  treasurer  of  county,  by  removing  administra- 
tor from  his  trust  and  appointing  nis  sncceaaor. 
Id. 

Till.  Set-off. 

9888.  A  testator  left  children  and  grandchil- 
dren,  and  by  terms  of  will  A  was  to  receive  greater 
portion  of  estate,  and  was  appointed  «ecutor. 
Other  legatees  vete  dissatisfied,  and  prepared  to 
set  will  aside.  A  entered  into  a  compromise, 
which  was  approved  by  court,  by  which  estate 
and  all  debts  in  favor  of  estate  was  decreed  to 
be  property  of  A.  In  consideration  of  terms  of 
this  compromise,  A  executed  his  several  notes 
to  legatees,  of  whom  B  was  one.  By  terms  of 
compromise,  it  was  also  agreed  that  any  indebt- 
edness on  part  of  legatees  to  estate  should  remain 
in  force.  Afterwards,  in  settlement  of  estate,  A 
paid  several  debts  of  B,  on  which  deceased  waa 
surety,  without  any  knowledge  that  B  had  as- 
signei  his  note  to  C.  C  had  knowledge  of  terms 
oi  compromise  and  of  indebtedness  and  relation- 
ship between  B  and  deceased.  B  was  insolveuL 
Had;  in  a  suit  by  C  against  A  on  note,  that  A 
had  a  valid  set-off -against  C  for  amount  due  es- 
tate by  B,  and  also  for  amount  paid  by  A  on 
debts  of  B,  for  which  deceased  was  surety.  Tur- 
ner V.  Campbea,  69-279,  '77. 

9884.  In  an  action  by  administrator  to  en- 
force a  claim  arising  after  death  of  decedent,  a 
debt  owing  by  decedent  to  defendant  is  not  a. 
valid  se^off.  Dayhuff  v.  Dauhaff.  27-168,  *66: 
Wetbom,  v.  Cbon,  67-270,  '77. 

9886a  A  surviving  partner,  giving  his  note 
to  administrator  in  payment  of  purchase-moner 
for  interest  of  decedent  in  firm,  can  not  set-off 
debt  of  decedent  to  him  or  to  firm  against  note. 
Wdbora  v.  Cbon,  supra. 

9886.  Such  a  set^flT  against  decedent  can  not 
be  allowed,  against  a  claim  arising  after  death 
of  decedent,  by  a  subsequent  administrator, 
under  an  agreement  between  debtor  of  the  es- 
tate and  a  prior  administrator.  JDaykuff  t.  DatH 
hug  27-158,  '66. 

9887.  JTurisdlctlon.  The  C.  C.  had  no  juris- 
diction of  an  action  to  establish  and  set-off  a 
claim  against  an  estate,  not  yet  in  judgment, 
against  a  judgment  in  favor  of  snch  estate. 
Rmo  V.  iiooertoon,  41-567,  '73. 

0888.  In  a  direct  proceeding,  in  a  proper 
court,  where  debtor  is  insolvent  or  a  non-resi- 
dent, snch  relief  may  be  had.  Id. 

9889.  It  is  only  after  claims  have  passed  into 
judgments  that  one  can  be  used,  on  motion,  to- 
compel  satisfaction  of  other.  Id. 

0890.  Settlement  and  set-off.  ldledlnte»-> 
tatejleaTlngestatenot worth OTert390.  After 
letters  of  administration  had  been  granted,  on 
petition  of  the  widow,  assets  of  estate  wer^  1^ 
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order  of  conrt,  delivered  to  end  vested  in  her. 
Suit  by  widow  upon  an  aecouDt,  part  of  snch 
assets.  Defendant  pleaded  as  a  setoff,  a  note  of 
deceased,  purchased  after  his  death.  HeU;  no 
claim  against  decedent,  acquired  after  his  prop- 
erly Tested  in  his  widow,  could  be  set-off  against 
her  claim.  Bau^h  v.  Seabold,  16-343,  '60.  Cf. 
S«-149. 

9891.  Administrator  of  an  insolvent  estate 
is  not  obliged  to  setoff  a  Jadnent  In  favor 
•f  his  decedent,  walnst  a  clafBi  upon  bU  es- 
tate, but,  having  done  so,  he  can  not  complain 
because  it  makes  an  unequal  distribution.  Set- 
ting off  a  judgment  in  such  case,  is  an  extin- 
gnishment  of  it    Denny  v.  Jlfoore,  l8-418,'59. 

9892.  Action  by  administrator  against  an  at- 
torney for  money  collected  for  an  estate.  An- 
swer, set-off  for  services  rendered  to  decedent  in 
his  life-time,  and  to  administrator  in  settlement 
of  estate,  nepty,  insolvency  of  estate. 
defendant  was  entitled  to  a  set-off  for  services 
rendered  administrator,  and  not  for  services 
rendered  deeedeni  FarU  v.  MuUemt 

^77. 

989S.  Action  by  a  sole  devisee  against  an 
attorney,  for  collecting  and  converting  moneys 
of  the  decedent's  estate.  Held;  defendant  can 
not  set  off  the  valae  of  his  services  rendered  the 
estate  of  dec^ent.  Hdd;  answerof  set-off  mnst 
alle«e  that  his  claim  was  Itleil  against  estate, 
«r  taat  estate  was  Onallv  settled.  !Draixma 

iWwt,  66-572.  '77. 

9894.  Action  by  executor  on  note  executed 
to  him  as  such,  for  property  belonging  to  estate, 
and  sold  by  him  to  defendant.  Latter  answered 
by  set-off,  charging  plaintiOy  as  execntor,  for 
rents  accruing  to  defendant  since  exeentor's 
aM>9lBtmea^  collected  by  executor,  and  used 
lor  estate,  which  was  solvent  Hdd  ;  such  an- 
swer insufficient,  as  executor  individually,  and 
not  estate,  is  liable  for  snch  rents.  Hmaiix  v. 
flenrfrir,  66-329,  79. 

9895.  Where  A  purchased  personal  property 
St  administrator's  sale,  and  gave  his  note  there- 
for. Hdd;  in  suit  on  such  note,  defendant 
ODuld  not  set  off  a  debt  due  him  by  decedent. 
Maria  V.  Hondiiny  60-327,  '76. 

9896.  A  ceart  mat  having  probate  Jnrls- 
4letlMi  of  a  decedent's  estate,  can  not,  pend- 
ing settlement  thereof,  set  off  a  personal  judg- 
ment held  by  a  debtor  to  estate  against  a  l^a- 
«ee,  in  satisfoction  of  a  judgment  in  favor  of 
estate  against  each  debtor.  HUM  v.  JSatL  ftO- 
190,  '68. 

9897.  To  entitle  a  defendant  to  plead  a  set- 
off to  action  by  an  execntor  or  administrator, 
his  CTOSB-demand  must  have  been  existing 
against  decedent  at  time  of  his  death ;  but  it  is 
safficient  if  it  become  due  in  time  to  have 
pleaded  it,  if  testator  or  intestate  had  lived. 
Contery  v.  Langdtm,  «ft-311,  '79.    Cf.  69-122. 

9898*  Defendant  in  such  action  answered,  by 
way  of  set-off,  that  he  had  been  compelled,  after 
intestate's  death,  to  pay  a  note  as  surety  for  in- 
testate, and  that  he  had  subsequently  recovered 
Jndgment  against  the  estate^  for  amount  so  paid. 
Hda;  answer  is  insnfficientj  because  no  demand 
existed  against  decedent  at  his  death.  Id. 

IX.  AUewanee       nnd  Jndgment  npMi, 
Oaims* 

9899.  Jndginent  against.  It  is  a  harmless  er- 
ror to  rendera  judgment  against  an  estate  "with- 


ont  relief}"  etc.,  as  there  can  be  no  sale  on  execu- 
tion. vlii(f«ra(mv.O.Jr.4&C3'.  Ok,  48-467, '74. 

9900.  In  an  action  to  enforce  a  claim  against 
an  estate,  if  proof  show  claim  is  against  admin- 
istrator personally,  judgment  snould  be  for  de- 
fendant, and  it  would  he  error  to  render  a  per- 
son pi  judgment  against  -  acting  administrator. 
HorraU  V.  Studder,  27-499,  '87;  HorraU  v.  Mat- 
Hngley,  id.  500,  '67. 

9901.  Form  ef  Judgment.  Judgment  that 
plaintiff  recover,  etc.,  "  of  and  from  the  assets 
of  the  estate  of,"  etc.,  is,  in  effect,  an  order  of  al- 
lowance.   Soifl  V.  SirttpMt,  28-893,  '64. 

9902.  Judgment  against.  Judgment-debtor 
died  intestate,  leaving  only  real  estate  encum- 
bered by  mortgage.  Heir  being  appointed  ad- 
ministrator, judgment-creditor  filed  judgment, 
rendered  more  than  ten  years  before  death  of 
debtor,  against  estate,  but  administrator  took 
no  steps  regarding  it.  Land  being  bought  in  by 
administrator  at  sale  on  foreclosure,  for  sum 
more  than  sufficient  to  satisfy  decree  and  costs, 
jud^ent-creditor  brought  suit,  and  recovered 
against  heirs.  Held;  surplus  from  sale  belonged 
to  estate  and  not  to  heirs,  and  judgment,  al- 
thongh  no  longer  alien,  was  a  valid  claim^  on 
which  creditor  was  entitled  to  recover. 

V.  Freeman,  66-89,  '78. 

9908.  An  executor  may  legally  allow  a 
claim,  if  found  bjr  him  to  he  correct,  withont 
requiring  an  itemised  or  dehuled  statement  of 
claim,   Lamxuter  V.  GovldyM-3&7,  *74. 

9904.  Judgment  on  debt.  Meiver.  Re- 
docketing.  An  administrator  filed  a  claim 
a^inst  an  estate  and  judgment  was  rendered  in 
his  favor,  "  that  said  judgment  be  paid  said 
claimant  out  of  the  assets  of  said  estate."  No 
claim  was  made  that  it  was  preferred,  and  no 
such  judgtnent  rendered.  Jadd;  olaim  was 
meived  in  judgment,  and  claimant  could  not, 
on  discovering  that  such  estate  was  insolvent, 
bring  suit  on  original  claim  and  show  that  it 
was  preferred,  by  a  lien  on  chattels  converted 
by  him  as  administrator.  Hariea  t.  Tfolaon,  98 
-143,  '78. 

9906.  If  so  re-opened  without  notice  to  credi- 
tors, not  error,  though  irregular,  for  court,  on 

EUtion  of  creditors,  to  cause  second  action  to 
re-docketed  for  trial.  Id, 

9906.  Allowance  of  claim.  Certainty.  An 
executor  may  legallpr  allow  a  claim,  if  found  by 
him  to  be  correct,  without  requiring  an  itemized 
ordetailedstatementof  claim.  Xaneutfrv.  CTmiU, 
46-397,  '74. 

9907.  Setting  aside  an  allowed  claim.  Par- 
ties. A  legatee  and  heirs  may  maintain  an  ac- 
tion against  an  execntor  and  creditor  of  an  estate, 
for  fraudulent  allowance  and  payment  of  credi- 
tor's claim,  knowing  it  to  be  unjust,  and  ^at  by 
such  payment  assets  of  estate  would  be  so  re- 
duced as  to  be  insufficient  to  pay  their  interests. 
They  could  not  appeal  from  an  order  of  court, 
making  allowance,  and  had  an  interest.  Lanoa^ 
Ur  V.  Oould,  46-397,  74.  Such  action  may  be 
maintained  by  legatee  alone.  Bell  v.  Ayn»,  24r- 
92, '65. 

9908.  Parties.  In  snch  action,  if  execntor 
is  deceased,  administrator  of  executor  is  not  a 
necessary  party,  unless  it  is  shown  that  executor 
had  appropriated  assets  of  said  estate.  Id. 

9909.  Allowance.  The  legal  effect  of  filing 
a  note  as  a  claim  against  an  estate,  and  an  al- 
lowance by  executor  or  administrator  of  such 
claim  in  writing  on  margin  of  the  appearance 
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docket,  is  not  snch  a  judgment  of  a  coyrt  of  com- 
petent jurisdictionj  as  that  note  is  so  merged 
tbeiein  that  no  action  thereafter  be  maintained 
on  said  note.  Buch  admission  of  a  claim  is  not 
final,  as  a  judgment  thereon  woqU  be.  FUau  t. 
Bcbtnna,  00-100,  '77. 

9910.  AllowftDce  on  Joint  note.  Under 
sec.  70  of  act  providing  for  settlement  of  estates 
of  decedents,  executor  or  administrator  has 
"neither  the  right  nor  power  to  admit  or  allow 
more  than  one  equal  half  of  note  asainst  estate, 
unless  fact  is  made  to  appear  that  decedent  Was 
principal  in  note  filed.*'  (2  R.  S.  '76, 51&  sec. 
70;  ff.B.  8.  '81,  2312  to  2815.)  Fkau  t.  Bob- 
fruH^  60-100, '77. 

X«  SettlemeBt. 

9911.  Sec.  114  (2  B.  a  '76,  S36;  v.  R.  8.  '81, 
2400),  providing  that  ''any  nncollaeted  claim 
*  *  *  maj  be  assigned  or  deliTered  hj  the  ex- 
ecutor, etc.,  to  a  le^tee  or  heir  (if  he  shall  ac- 
cept it  in  payment  of  amount  due  him),  and  the 
estate  shall  then  be  finally  settled,"  applies  only 
to  adults.  A  gnardian  can  not  accept  sucd 
claims ;  and,  if  lie  does  so,  he  takes  at  nis  own 
risk.   BeteKer  y.  SUde,  06-302,  '78. 

9912.  ConstrnettoBof  statutes.  Amendatory 
act  of  '68,  providing  for  settlemoit  of  decedents' 
estates,  made  void  by  ft-327,  was  made  valid  by 
S8-382;  and  act  of  *55,  passed  to  avoid  defect, 
was  thereby  made  invalid;  but  act  of  '67,  re- 
pealing all  statutes  not  conforming  to  5-327, 
overruled  act  of  '63,  and  thereby  revived  original 
section.  Niblaek  v.  Goodman,  07-174,  '79.  {v.  B. 
a  '81,  2S18  to  2328.) 

9918.  FImI  settlement,  within  sec  116  of 
deeedmt's  act,  is  not  mere  aaoertainment  of 
final  balance  of  cash  in  hands  of  executor,  etc. ; 
but  also  includes  payment  of  such  balance,  so 
that  nothing  shall  remain  to  be  done  by  him  in 
his  fiduciary  capacity,  (v.  R.  B.  '81,  2402-3.) 
iWbw  v.  Diffour,  28-421,  *67. 

9914.  The  executor,  etc.,  has  no  authority  to 
pay  money  into  court  in  absence  of  an  order  to 
that  effect ;  he  will  be  held  responsible  for  such 
a  payment  Id. 

9915.  Pleadfacs.  An  alle^tion  that  an  ad- 
ministrator "  had  fully  administered"  an  estate, 
is  not  equivalent  to,  there  was  a  "final  settle- 
ment"  JUnard  v.  West,  48-159,  '74. 

9910.  Final  settlement  of  a  decedents*  es- 
tate, pending  appeal  to  S.  C,  by  a  party 
against  whom  judgment  has  been  rendered  in 
favor  of  estate,  without  providing,  as  statute  re- 

Siniies,  for  p^ment  of  whatever  may  finally  be 
ound  to  be  due,  is  invalid,  and,  on  reversal  of 
such  judgment,  and  judgment  in  favor  of  such 
party,  settlement  mar  be  set  aside,  on  petition  by 
said  party,  within  three  years  after  such  settle- 
ment was  made.  Heaton  v.  KnowUonj  65-255,  '79. 

9917.  Tlieflnal  settlement  contemplated  by 
sec  116  (2  K.  B.  76, 537 ;  r.  R.  a  '81,  2402-3),  has 
reference  to  ultimate  completion  of  business, 
which  takes  estate  out  of  court,  and  not  to  last 
report  of  an  outgoing  executor  or  administrator, 
resigning  before  his  trust  has  been  fully  per- 
formed. Fantms  V.  Milord,  67-469,  '79;  Lono 
v.fiitate.67-677,  '79. 

9918.  An  answer  setting  out  such  final  re- 
port, and  its  approval  by  proper  court,  did  not 
constitute  such ''final  settlement,"  and  was  do 
bar  to  an  action  on  bond  of  such  executor.  2d. 

6919>  All  cxjMriCoidefs,  made  in  settlement 


of  an  estate  previons  to  order  of  final  settlement, 
are  but  prima /ooe  correct,  and  may  beset  aside^ 
corrected,  or  modified  In  a  summary  way,  by 
proper  proceediogB,  at  any  time  before  fintu  set- 
tlement Id. 

9920.  Interlocutory  orders  made  by  court  be^ 
fore  final  settlement  of  an  estate,  can  not  be  at- 
tacked collaterally  in  a  suit  upon  executor's  or 
administrator's  bond,  but  only  by  a  direct  pro- 
ceeding in  proper  court  Id. 

9921.  SetUiig  Mlde.  A  claim  had  been  filed 
against  an  estate,  and,  upon  a  trial,  allowed. 
Appeal  was  taken  therefrom  by  administrator.. 
Judgment  was  reversed  and  a  new  trial  ordered. 
Pending  such  proceeding,  administrator  made 
a  final  settlement  Action  by  said  creditor,  to 
open  settlement,  and  permit  him  to  prosecute 
his  claim  against  estate.  No  fraud  or  mistake 
was  shown.  MM;  action  would  not  lie  His 
remedy  was  by  appeal  from  settlement  Beed  v. 
Rud,  44r429,  7l 

9922.  Same  rule  would  apply  if  he  had  a 
judgment  on  his  claim  against  estate.  -Bearrf  V- 
iXrtt  Pretb.  Oiweh  Town  Pen*,  15-490,  '60. 

9928t  A  person  interested  in  an  estate,  has 
only  two  remedies  to  open  np  and  set  aside  a 
final  settlement:  (1)  By  appealj  (2)  a  direct 
proceeding  therefor,in  three  years,  in  same  court, 
on  account  of  fraud  or  mistake.  Bced  v.  Reed, 
siqira :  Beard  v.  First  PrtA.  CfturoA,  wipni. 

9924.  Setting  aside.  Three  yean.  A,  hav- 

ingprocured  allowance  of  a  claim  against  estate 
of  B,  administrators  appealed  therefrom  to  S.  C. 
Pending  appeal,  a  final  report  was  filed  by  ad- 
ministrators, showing  a  balance  in  their  hands; 
which  was  distributed  among  heirs,  and  estate 
finally  settled.  Complaint  by  A,  in  court  of 
C.  P.,  to  set  aside  settlement  for  fraud,  averring 
that  pendency  of  appeal  prevented  him  fron* 
making  application,  within  three  years  after  set- 
tlement Heid;  court  of  C.  P.  had  jurisdiction. 
Hdd;  disability  mentioned  in  2  R.  S.,  sec.  116, 
p.  276  (R.  B.  '81,  2402-3),  relates  to  competency 
of  party  interested  in  settlement  to  sue,  and  not 
alone  to  a  disability  to  prosecute  nisclaim  withiD 
three  years.  Hda;  |>endency  of  appeal  from  al- 
lowance of  a  claim,  18  not  such  a  disabili^,  nor 
would  it  prevent  claimant  from  instituting  oto- 
ceedings  to  set  aside  settlement  Stard  v.  tint 
PreA.  ChuTch,  Ttma  Peru,  15-490,  '60. 

9925.  Appeal.  When  a  jud^ent  has  been 
rendered  in  favor  of  an  administrator  against 
estate,  and  administrator  has  made  his  final  set- 
tlement and  obtained  his  discharge,  heirs,  by 
appeal,  may  seek  to  reverse  judgment,  and  also 
have  settlement  opened.  Heirs  may  pursue  both 
remedies,  at  same  time,  or  one  at  a  time  Vmha 
v.Fo«7«,  51-385, '75. 

9920.  In  case  of  appeal,  settlement  may  be 
set  aside  for  mistake  or  fraud.  Holland  v.  State, 
48-391,  '74. 

9927.  On  petition  to  set  aside  a  final  set- 
tlement, made  pending  an  appeal  of  a  claim 
against  estate,  without  providing  for  its  payment 
in  case  it  should  be  found  due  (as  required  by 
sees.  112,  115,  2  R.  a  '76,  p.  535;  Ra'81,2401. 
2403),  fact  that  no  appeal  bond  was  filed,  and 
no  supersedeas  obtained  during  such  appeal,  ia 
no  defense.   Heaton  v.  Knoviton,  05-25^  ^9. 

9928.  Settln;  aside  final  settlements  for 
fraud,  action  for,  must  be  brought  within  three 
years.  General  statute  of  limitations  does  not 
govern.   &»oer  v.  .^ocibnan,  72-120, '80. 

9929.  SettlBgastdeflnal  settlements.  Com. 
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pUint  most  ahow  tbat  plaintiff  had  such  kn  in- 
terest in  estate  as  causra  him  to  be  injured  by 
mistake  or  fraud  complained  of.  SaUer  t.  Soot- 
Man,  72-120  '8a 

99S0.  When  plaintiff  had  never  filed  his 
claim  against  estate,  no  such  record  of  his 
claim  as  was  necessary  to  chai;ge  administrator 
vith  constractive  notice  of  iti  existence,  and  ad- 
ministiatoT  had  no  actnal  noUoe  of  it,  he  can  not 
maintain  action  to  set  aside.  Id. 

98S1*  Nor  vill  fact  that  decedent  was  guar- 
dian of  claimant  alter  case,  on  ground  that  ad- 
mitiistrator  must  be  deemed  to  snow  fiduciary 
capacity  of  decedent  And  was  in  duty  bound  to 
protect  ward,  when  fidaciaiy  relationship  ceased 
before  death,  for  then  decedoit  became  a  debtor 
umply  for  balance  due  waitL  Id. 

•Ms*  Ke^pcKlng.  If  executor  with  will 
annexed  had  used  funds  of  a  legatee  to  a  great 
pn^t,  after  legatee  had  demanded  and  was  en- 
titled to  it,  ana  had  made  his  final  report,  and 
had  obtained  his  dischaiige,  without  account- 
ing for  such  profits,  legatee  is  entitled  to  hare 
final  settlement  set  aside.  Zttlc  t.  Bttd,  69-^19, 
79. 

99S8.  If  an  executor  or  administrator  n«di- 
gently  postpone  enforcement  of  collection  oi  a 
matured  note,  and  debtor  subsequently  becomes 
insolvent  and  note  worthless,  it  is  sufficient 
ground  to  re-open  final  settlement  made  br  him, 
wherein  he  had  sought  and  received  credit  for 
nich  note  as  wortUess*  MUltr  v.  Sledty  64-79, 
78. 

MS4>  An  administrator,  in  '47,  made  a  final 
asttlraiuit  of  an  intestate's  estate  in  Probate 
Court  In  '60,  the  court,  on  a  bill  filed  by  cred- 
itors to  opoi  Dp  settlement  on  ground  of  waste, 
fonnd  there  was  in  hands  of  aamioistrator,  not 
paid,  nor  accounted  for,  $1732;  and  made  a  de- 
cree tbat  settlement  should  be  opened  up,  and 
that  complainants  should  recover  of  adminis- 
trator, as  such,  said  sum  and  costs.  On  this  de- 
cree, an  execution  was  duly  issued  and  returned 
WZa  boM.  Suit  by  said  creditors  on  bond  of 
adnunistrator.  Hod;  surety  wa«  estopped  from 
eontroverting  validitr  of  decree  which  ascer- 
tained amount  to  be  paid  to  ^lainti^  Hdd; 
decree  was  a  sufficient  conviction  of  waste. 
Si^  V.  Slate,  5-202,  '64. 

Mfta.  Benedy  of  tnfliiit.  The  remedy  of  a 
minor  child  of  a  decedent  for  grievances  in  set- 
Uemeot  of  an  estate,  is  not  an  appeal  to  8.  C 
from  proceedings  in  lower  court  complained  of ; 
but  in  a  direct  suit  within  three  years  after  ma- 
jority, if  he  can  show  any  proceeding  in  such 
Kttlement  was  obtained  by  fraud  or  mistake, 
■uch  will  be  set  aside.  Semirdv.  Oark,  67-289,'79. 

M86.  If  such  proceedings,  in  a  proper  court, 
have  been  conducted  in  good  faith,  and  are  free 
imm  fraud  or  mistake,  and  such  infant  party 
has  appeared  by  his  guardian,  they  are  final, 
and  can  not  be  annullm  by  aucli  infant  on  arri- 
val at  full  a«e.  Id. 

9M7.  Senlvr  aside.  By  the  proviso  of  sec. 
116,  2  R  S.,  D.  276  («.  R.  S.  '81,  2402-3).  a  suit 
by  reeidaary  legatees  will  lie  in  the  C.  P.,  to  set 
aside  settlement  of  an  estate  for  a  mistake  by 
executor  in  failing  to  account.  Chmper  v.  Hay- 
ak,  '58. 

99S$<  But  not  for  money  paid  to  widow, 
which  neither  the  will  nor  the  law  allowed  her. 
The  only  ranedy,  in  such  case,  is  an  appeal  to 
C  C,  as  provided  by  fint  claose  of  same  KCtion. 


Section  116, 2  R.  S.  276,  was  intended 
to  protect  executor  or  administrator  from  suits,, 
except  for  mistake  or  fraud,  where  order  making: 
a  final  settlement  was  not  appealed  from.  Id. 

9940.  Settlement.  Conflict  witli  forelgra 
state.  A  resident  of  this  state  died,  leaving: 
heirs  of  whole  blood  and  the  heirs  of  a  deceased 
half-sister.  The  intestate  owned  property  in 
this  stat«  and  Mississippi.  An  administrator 
was  appointed  in  each  of  states.  Under  the  laws 
of  Mississippi  half  blood  did  not  inherit.  $300 
remained  in  hands  of  administrator  here,  and 
$3,277  in  hands  of  administrator  in  Mississippi. 
Under  an  order  of  court  of  latter  state,  to  which 
heirs  were  not  parties,  the  administrator  there 
distributed  to  brothers  and  sisters  of  whole 
blood  the  sum  in  his  hands,  which  amounted  to- 
over  ^00  toeaoh.  Heirs  of  half  blood,  in  their 
petition  below,  claimed  whole  amount  in  hands 
of  administrator  here,  for  distribution.  The 
court  refused  to  grant  petition.  Hdd;  there  is 
no  objection  to  allowing  petitioners  $300  in 
hands  of  administrator  here.  Jfcdernr  t.  MiO- 
«m.  £-79,  'Sa 

XI.  IMrtrilmtloH. 

9941*  Under  act  for  settlement  of  decedents'' 
estates,  there  can  be  no  final  gettlement  of  thfr 
estate,  n«r  digtribntion  of  assets  to  legal  heirs, 
until  one  year  after  issuing  of  letters  and  notice- 
thereof  ;  and  where  distribution  is  made  within 
that  time,  any  creditor,  or  other  person  interested 
and  injnrad  thereby,  has  his  remedy  against  ad- 
ministrator, and  also  against  any  person  wluv 
with  full  knowledge  of  such  misapplication, 
received  from  him,  directly,  such  moneys.  Flitter- 
v.Jonea,  71-340, '80. 

9842.  Domicile  of  parents  at  death  is  dom- 
icile of  their  infant  heir,  and  he  can  not  change- 
that  domicile  of  his  own  volition.  Wantn  v. 
floftr  18-167,  '59. 

994$.  The  distribution  of  personal  propertr 
descending  to  such  InfanL  wherever  situatecL 
must  be  governed  by  law  oi  that  domicile,  ana 
property  should  be  remitted  there  for  that  pur* 
pose ;  and  court  there  is  under  no  obligation  to> 
remit  funds  to  another  state  for  education  and 
maintenance  of  infant.  Id. 

9944.  Settlement.  Under  B.  S.  '43,  it  was 
error  in  probate  court  to  order  a  distribution  of 
moneys  oeltHiging  to  an  intestate's  estate,  before- 
final  settlement,  without  directing  administrator 
to  require  a  Imnd,  with  suflkient  surety,  for  re- 
turn of  moneys,  should  same  be  necessary  for 
payment  of  debts,  or  to  equalize  shares  among- 
those  entitled  thereto.  Tapley  v.  McOee,  6-5^' 
'64.   (But  see  R.  S. '81,  2401.) 

9945.  Where  legatee  of  a  will  made  in  a  for- 
eign country  died  a  resident  of  this  state.  Hdd; 
the  estate  passed  to  his  heirs,  under  laws  of  this 
sUte.    Thteband  v.  Sebattian,  10-454,  '58. 

9946.  Sees.  138  and  139,  2  R  B.  p.  280,  re- 
quiring a  publication,  apply  to  cases  where 
distribution  is  to  be  made  to  heirs,  and  not  to  a 
case  where  it  is  to  be  made  to  residuary  legatees. 
Chmper  v.ffayefA,  10-528, '68.  (v.  B.S.'81,2390,. 
2406.) 

9947.  Sec.  351,  ch.  30.  R  S.  '43,  does  not  re- 
quire petition,  authorized  therein  for  a  distribU' 
tion,  to  be  postponed  until  administrator  shall 
voluntarily  proceed  to  make  final  settlement  of 
estate.  m»y.SUM,6-ii7,'5i. 

9948.  Petition,  under  art  14,  oh.  80,  B.  8.  '43^ 
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bv  plaintiff,  as  being  entitled  to  a  distributire 
share  of  personal  estate  of  an  intestate,  against 
administrator,  to  be  alloved  to  receive  such 
share.  Bight  of  plaintiff  to  portion  claimed, 
tamed  upon  construction  of  a  statute,  and  per- 
sons interested  In  a  constmction  advene  to 
plaintiff's  were  not  made  defendants.  HtU; 
they  were  not  necessary  parties.  Henton  t.  OU, 
7-512.  '66. 

9949*  Where  a  man  has  sold  real  estate  and 
•dies  intestate,  unpaid  purchase>money,  in  how- 
•ever  way  secured,  becomes  assets  in  hands  of  ad- 
ministrator:  and,  without  reference  to  source 
whence  land  was  derived,  transmission  of  such 

Surchase-money  is  governed  by  rules  relating  to 
istribution  of  personal  property  of  Intestates. 
Hmtoa  V.  Ott,  7-612,  '56. 

9950.  A  bill  will  not  lie  by  children  of  an 
intestate  before  a  final  settlement  of  estate  and 
an  orderof  distribution  of  personal  assets,  against 
JL  third  person,  for  having  received  from  admin- 
istrator personal  property  of  intestate,  and  wast- 
'edsame.    FUlingan  v.  W^U,  8-163,  '51. 

9951*  The  remedy  against  tbird  party  must 
be  by  administrator.  Remedy  of  complainants, 
if  any,  is  against  administrator.  Id. 

9952.  The  distribution  of  personal  property 
•of  an  intestate,  wherever  it  may  be  situated,  is 
•governed  by  laws  of  the  country  of  his  domicile 
at  time  of  his  death,  frmng  v.  McLean,  4  Blf. 
fi2,  '36. 

99fi8.  The  heirs  of  an  intestate  may,  nnder 
the  act  of  '43,  file  a  petition  in  probate  court 
against  administrator  for  distribution,  etc.  It 
is  no  answer  or  plea  to  such  petition,  that  de- 
fendant does  not  Know  who  heirs  of  intestate  are. 
On  overruling  objections  to  an  answer  or  plea  to 
anch  petitioii]  petitioners  should  be  permitted  to 
leply,  etc.    Qmner  v.  Hawkitu,  8  Blf.  236,  '46. 

Xn.  Frudnleftt  Conreyuice.  Remedy. 

9954.  A  deed  is  binding  on  parties  thereto 
and  their  heirs.  Parties,  or  their  administrators, 
■can  not  set  aside  a  conveyance  on  ground  of 
fraud.  It  can  be  set  aside  only  bv  creditors. 
Oamer  v.  Gmws,  54-188,  '76;  &NeaY.  Charul- 
ier,  42-471,  '73;  Spnnger  v.  Drosch,  82-486,  '70; 
Moon  V.  Meek,  2(M84,  '63;  Laney  v.  Lawy,  2- 
196, '60;  SeaU  v.  Pureell,  7  Blf.  66,  '43:  FirMa/, 
T.  CooUy,  1  Blf.  262,  '23.  (  Wtiby  v.  ArmMrmg, 
21-489,  '63 ;  overruled  as  to  executory  agree- 
ments.) 

9955*  A  bona  fide  purchaser  from  vendee 
holds  a  good  title  against  creditors.  Dtigan  v. 
Vaitier,  S  Blf.  246, SeoU  v.  BireeU,!  Blf. 
«6,  '43. 

9956.  If  such  bona  fide  purchaser  has  not  paid 
purchase-money,  same  may  be  reached  by  credi- 
tors.  Fbrkinaon  v.  /fimna,  7  Blf.  400,  *45. 

9957.  Having  such  notice  before  payment 
.of  purchase-money,  prevents  such  purchaser 
from  being  innocent,  even  though  conveyance 
be  made.    Leinsv.  PMIlips,  17-108,  '61. 

9958.  The  creditors  of  a  deceased  debtor, 
having  obtained  separate  judgments  against  his 
administrator,  may  unite  in  a  bill  in  chancery 
to  set  aside  inletUUe'a  Jmudttlent  conveyance  q/'  reai 
ettaie,  and  subject  it  to  payment  of  their  Judg- 
ments.   i>ii^n  V.  ViUtier,  3  Blf.  246,  '33. 

9959.  Jttrlsdictton  is  in  C.  Court  of  an  ap- 
plication by  creditors  to  subject  lands  alleged 
to  have  hem  fraudulently  conveyed  by  a  dece- 
•dent  to  payment  of  debts.  That  court  am  not, 


however,  give  full  relief  in  such  cases,  because 
C.  P.  C.  has  exclusive  jurisdiction  of  applica- 
tions for  sale  of  real  estate  of  decedents  for  pay- 
ment of  debts.  C.  C.  can  proceed  no  further 
than  to  decree  that  lands  are  liable  to  be  sold  to 
pay  such  debts.  TyUr  v.  WUktnon,  87-460,  '67 ; 
mme  raw,  20-473;  Cf.  McNaughHn  v.  Lttmb,  2- 
642;  O'irienT.  OwAsr,  2  Blkf.  421,  '31. 

9960.  la  an  action  anlngt  the  heirs,  to  set 
aside  a  conveyaiiee  made  to  them  by  ancestor, 
to  defraud  creditors  of  such  ancestor,  of  which 
plaintiff  was  one,  it  is  necessary  to  make  ad- 
ministrator or  executor,  if  either  existed,  a 

P;  and  if  neither  existed,  it  should  have  al- 
fact  in  excnse,  in  which  case  it  is  duty  of 
creditor  to  procure  appointment  of  an  adminis- 
trator. Unhtoim  neirt,ete.Y.KiiiibaU,^-^6,'^i 
Leonard  v.  Bfatr,  69-^10,  77 ;  North  Wettam,  etc. 
V.  Myen,  86-376,  '71 ;  Wibott  v.  2^  87-141, 
71.   Cf.  60-246. 

xni.  iBBelveat  Estate. 

9961.  An  estate  was  insolvent.  Execntw 
paid  too  much  to  widow,  and  ^aid  in  full  cet^ 
tain  claims.  Heid;  in' an  action  on  bond,  he 
could  not  be  accountable  for  "  not  paying  mone^ 
into  court,"  nor  for  **  converting  money  to  his 
own  use."   Slate  v.  Lemonck,  29-437,  '68. 

9962.  Executor  of  an  Insolvent  estate 
should  not  apply  personal  assets  first  to  rederap*- 
tion  of  incumbered  real  estate  for  benefit  of 
widow.    Whitehead  v.  CbMntii&  8-68,  '60. 

9968*  After  a  judgment  had  been  obtained  in 
P.  C.  against  an  administrator,  and  execution 
awarded  and  issued  against  real  estate  of  deceas- 
ed, administrator  filra  complaint,  under  statute, 
for  purpose  of  settlin^eetateasinsolvent.  Htid; 
on  motion  of  administrator,  execution  should 
be  set  aside.  Held  ;  lien  of  judgment  destroyed 
filing  complaint  Jioyee  v.  ifu^ord,  7  Blf.  382, 

XIT.  Blgbt  and  Remedy  of  WMaw. 

9964.  Where  personal  property  of  less 
ralne  than  $500  had  been  get  off  to  a  widow, 

it  constituting  all  of  deceased  husband's  estate, 
and  such  property  was  encumbered  by  a  chattel 
mortgage  executed  by  decedent  to  secure  a  debt. 
ifeU;  mortgagee  conid  replevy  such  propertj, 
on  default  of  payment.  Bedetr  v.  £t^ore,  68- 
10,  '78. 

9965.  In  such  case,  widow  may  ndeem  1^ 

Eaying  debt;  or,  probably,  procnre  property  to 
e  sold,  to  pay  it,  she  receinng  proceeds  in  ex- 

cess.  Id. 

9966.  Widow  of  a  testator  is  entitled  to  $600 
in  personal  nroperty  or  money  from  his  estate, 
as  provided  by  sec.  43  decedent's  estate  act,  la 
addition  to  any  devise.    Whiteaum  v.  Aeeai,  71- 

630,  '80;  Nehon  v.  Wihon,  61-266, 78.  (».  R.  S. 
'81,  2269.) 

9967.  Under  sec.  28,  stat  descents,  widow  and 
minor  children  of  decedent  may  occupy  messuage 
and  adjacent  fields,  if  any,  not  exceeding  forty 
acres,  for  one  vear,  and  are  entitled  to  products 
of  same,  which  naturally  mature  dunng  that 
year,  ^tn  v.  Bortfov,  68-546,  78.  (v.  B.  & 
81  2292.) 

^968.  Widow.  Under  statutes  of  '69  and  TO, 
widow  is  entitled  to  all,  or  a  residue,  of  her  share, 
out  of  first  proceeds  of  sale,  by  administrator, 
of  either  real  or  personal  propwty,  if  she  biils 
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4r>  select  same  from  the  personaltj.  («.  B.  S.  '81, 
2269.)    Leib  v.  Witaon,  61-550.  75. 

9969.  latorest  of  widow  Is  not  aflfeetod 
•enfoTcing  Jadgment  against  lands  of  deceased 
■debtor.   BiUv.Suilm,il-692, '74. 

9970.  Nor  bj  sale  of  decedent's  lands  to  pay 
•debts,  where  she  was  not  a  party  to  proceecung 
in  which  such  order  was  procured.  Kent  v.  2fa<^ 
•gari,  68-163,  79. 

9971.  When  the  decedent's  estate  had  been 
appraised  at  less  tban  $800,  and  widow  had 
■obtained  an  order  of  proper  court,  vesting  said 
«state  in  he^  she  is  entitled  to  sue  for,  and  re- 
cover, all  claims  and  property  belon^ng  to  such 
■estat^  though  snob  assets  may  exceed  ^00  in 
Taloe,  so  long  as  such  order  remains  in  force. 
DotwM  T.  Doom,  17-95,  '61. 

9972.  But  such  estate  does  not  vest  in  her 
until  order  of  proper  court  is  made.  NebUU  t. 
mmger,  2S^,  %4. 

9978.  Before  such  property  can  Teat  in  her, 
there  must  be  an  appraisement,  and  selection  by 
her  thereunder.  HarrtU  t.  Hammond.  25-104, 
'65. 

9974,  Under  1  G.  A  H.  295,  sec.  21,  if  she 
does  not  claim  such  allowance  during  her  life- 
time, it  goes  to  her  personal  representatives. 
Bratney  v.  Ourry,  «8-399,  70.  (r.  R.  S.  '81,  2269.) 

997o.  Allowance  of  widow.  A  wife,  who 
abandons  her  husband,  and,  at  time  of  his  death, 
is  UvinK  in  adultery,  is  not  entitled  to  five  hun- 
dred dollars  of  decedent's  estate.  Owen  v.  Owen, 
47-291,  '77.  Nor  to  any  of  the  inheritance. 
Ooodwin  v.  Oicen,  65-243,  '76. 

9976.  She  need  not  be  thus  living  with  some 
particular  person,  at  some  particular  place, 
^oodwut  V.  Owen,  aapra. 

XT.  Taxes. 

9977.  A  died  February,  .73,  insolvent,  and 
delinquent  in  taxes  for  years  '72  and  73.  His 
widow  and  son,  as  heirs,  raised  a  crop  of  com  in 
said  rear  of  73,  on  land  of  which  A  died  seized ; 
which  crop  of  com  was  not  in  existence  at  his 
death.  Action  to  enforce  lien  against  crop,  for 
taxes.  Hdd;  crop  did  not  l)eIong  to  widow,  as 
executrix,  but  to  heirs,  and  taz^  from  72, 
woald  not  be  a  Hen  on  same.  Skd;  seizure 
on  said  crop,  for  taxes  of  73  could  not  be  made 
until  after  third  Monday  of  April,  74.  Qngory 
T.  WiUoit,  62-233,  '75. 

9978.  When  executors,  under  instructions  of 
a  will,  invested  funds  of  estate  in  realty,  and 
took  deed  therefor,  "in  their  names,  asexecu- 
tora  "  (what  trusts,  if  any,  declared  in  the  deed, 
are  not  stated),  and,  nnder  will,  held  same  in 
trust  for  a  devisee  of  testator,  and  said  property 
was  assessed  in  name  of  executors,  county  treas- 
urer mav  levy  on  personal  property  of  estate,  in 
hands  of  executors,  fordelinqiient  taxes  on  realty 
BO  held  in  trust.   Einyv.  Ewing,  47-246,  '74. 

9979.  Taxes  accrued  tipob  Iknd  of  dece> 
dent,  before  his  death,  are  a  personal  charge 
against  him,  and  should  be  paid  by  his  personal 
representative :  otherwise  as  to  to  those  accruing 
suosequently.  Hendenon  v.  Wl^nger^  5tt-131, 
"77.   

Xn.  AivpeaL 

9980.  Appeal  will  not  lie  to  the  Supreme 
Court  from  any  decision  "  growing  out  of  any 


matter  connected  with  the  decedent's  estate,"  ex- 
cept as  authorized  by  sections  189  and  190of  act 
for  settlement  of  decedents'  estates.  («.  R.  S.  *81, 
2454,  2455.)  Seward  V.  Oark,  67-289,  '79.  (Hamr 
hm  V.  Nnbit,  87-284,  71:  overruled.)  Bdt  v. 
kouaet,  71-347,  '80. 

9981.  These  decisions  are  correct  so  far  as 
they  apply  to  proceedtngs  under  and  pursuant 
to  provisions  of  decedent's  estate  act.  Yet  a 
proceeding  authorized  by  sections  4  and  21  of 
civil  code,  brought  by  or  against  executors,  may 
be  appealed  from.  .Rusil:  v.  Grau,  74-231,  *81 ; 
WiUxm  V.  Bin/ord,  id.  424.  (v.  B.  8.  '81,  252, 
271.) 

9982.  Ittterlocntorj  orders.   No  appeal 

will  lie  from  an  interlocutory  order,  under  sec. 
189  of  decedents'  act  (2  B.S.  76,  p.  657},  except 
such  as  are  embraced  in  sec.  676  of  the  practice 
act  (2  R.  8.  76,  p.  245.  v.R.8.  '81,  24»,  646). 
ThuAaud  v.  Xta/Ur,  67-598,  77. 


Deceit.  See  Fraud. 


DBCXARATIONS. 

I.  Miaedlaneoua. 

II.  Jkelarationa.    Res  getta. 

III.  FeMffor,  jUtignor,  etc 

IV.  CornMraiion. 

V.    Dying  DedaraHm. 
VI.    Husband  and  Wife. 
VII.   Secondary  Emdenee. 

I.  MiBcellaneoos. 

9988.  Declarations  of  a  deceased  third  per- 
son, not  made  as  witness  on  former  trial,  not 
competent  in  action  on  acconnt  stated.  Salem, 
Gt.  Bd.  Oo.  V.  Penningtm,  62-175,  78. 

9984.  BectarationB  of  agent  not  admissible 
in  favor  of  principal,  before  or  after  death  of 
agent    Jfa// v.  ifatf,  84-314, '70. 

9985.  As  against  receiver  of  stolen  goods, 
confessions  of  thief  ore  inadmissible.  BeiUy  v. 
State,  14-217,  '60. 

9986.  Upon  trial  for  indictment  for  receiv- 
ing stolen  goods,  state  introduced  A,  who  testi- 
fied that  he,  with  two  others,  stole  goods,  and  that 
defendant,  knowing  them  to  be  stolen,  received 
and  assisted  in  concealing  them.  Defendant 
then  proved  that  A  had  stated,  out  of  court,  that 
he  had  thus  charged  defendant  with  hope  of  a 
pardon,  and  that  defendant  had  nothing  to  do 
with  it.  State,  to  sustain  A's  evidence,  proved 
that  A  had  testified  before  grand  jury  to  same 
that  he  had  sworn  at  trial  Held  ;  properly  ad- 
mitted.   JPerkina  v.  State,  4-222.  '53. 

9987.  Declarations  made  by  a  i>arty,  as  a 
general  rul^  can  not  be  proven  as  evidence  for 
himself.  iJenman  v.  MeAfahin,  87-241,  71; 
Seobey  v.  Armington,  6-514,  '54. 

9988.  A  witness  for  defendant  in  a  bastardy 
proceedings  having  stated,  on  cross-examina- 
tion, that  defendant  had  alwavs  denied  being 
father  of  child,  was  asked  by  defendant  to  re- 
late all  he  had  heard  him  say  abont  matter. 
Held;  queetion  improper.  WiUkBr  v.  Slatg,  6 
Blf.  1,  '41.    Cf.  27-384. 

9989.  Declarations  of  a  party  to  a  suit,  made 
in  absence  of  other  party,  are  not  evidence  in 


Digitized  by 


Google 


466 


DECLARATIONS  I,  II. 


faTorof  former.  Sttmerman  v.  MardUand,  %i- 
474, 

9990.  In  action  to  contest  validity  of  a  will, 
where,  on  death  of  defendant,  his  widow  was 
made  a  party-defendant,  her  declarations  made 
daring  ufe  tu  her  hosband,  ae  to  mental  condi- 
tion of  testator,  are  inadmissible.  CoryeU  t. 
SUme,  62-307,  78. 

9991.  Declarations  of  a  party  to  an  action 
for  slander,  that  she  intended  to  prosecute  other 
until  she  broke  him  up,  are  inadmissible  and 
do  not  affect  amount  of  damages.  iMprant  t. 
lAppnml,  62-273,  '76;  Petenon  t.  itileAinaon, 
90-38, '68. 

999S.  In  action  for  slander  in  charging 
plaintiff  with  having  committed  perjury  in  tes- 
tifying, in  a  proceeding  to  test  sanity  of  an- 
other, as  to  health  of  latter,  statements  made 
by  latter,  as  to  her  health,  are  not  competent 
evideiwe  for  defendant  iTutti  t.  IfHfts,  68-214, 
'78. 

n.  DeeUurations.  Res  festn. 

9995*  DecIaraUons  forming  a  part  of  res  ()«8to, 
in  connection  with  an  act  done,  may  be  given 
in  evidence  where  act  itself  is  legitimately  nven 
in  evidence.  Boone  Co.  Bank  v.  Wcdlaee,  18-82, 
'62 ;  Doe  v.  Bmgan.  6  Blf.  217,  '39. 

9994.  Declarations,  by  B  to  sheriff,  when 
anceted,  that  certain  gold  found  on  his  person, 
Mid  taken  by  latter,  b^onged  to  A,  are  admissi- 
ble as  an  adminion  of  a  par^  in  possession 
against  shoiff.  Rme  Co.  Sank  v.  Wallaee, 
mpra, 

9996*  Declarations  and  acts  of  one  charged 
with  passing  counterfeit  ^Id  pieces,  in  respect 
to  having  in  his  possession  and  passing  coun- 
terieit  bank  bills,  made  at  his  arrest,  are  admis- 
sible as  part  of  m  oeate.  Lime  t.  StatCf  16- 
14'60. 

9996*  Declarations  of  a  justice,  that  he  bad 
collected  certain  moneys,  unless  received  during 
his  continnance  in  office  are  not  admissible 
against  sureties  on  his  bond.  King  v.  State,  15- 
64,  '60. 

9997.  Competent  jnrty.  When  a  party  can 
not  be  a  competent  witness,  his  declarations  are 
not  admissible.  Btdee  v.  Siaie,  lfi-321,  '6a  Cf. 
16-64. 

9998.  Besgestift*  Declarations  or  admissions 
of  an  agent,  while  acting  within  scope  of  hhi 
agency,  oeing  part  of  res  oeste,  are  admissible 
^inst  his  principal.  T.  W.  A  W.  B.  Co.  v. 
JJSsAer,  18-258,  '69;  Wajpie  Co.  T.  Co.  v.  Berry, 
6-286,  '54;  TomUm  T.  OoUett,  S  Bit  436,  '34. 
Cf.  6-133. 

9999.  But  not  to  prove  agency ;  nor  admissi- 
ble, if  made  after  act  or  contract  in  controversy, 
for  any  purpose.  Ton^nton  v.  CoUeU,  3  Blf.  436, 
'34.  (Cf.  Wayiu  Co.  T.  Co.  v.  Berry,  5-286.) 
DkJanaon.  v.  CoHer,  46-445,  '74 :  P.  C.  &St.L.B. 
Go.  V.  Theobald,  51-246,  '75 ;  Hynds  v.  Hays,  26- 
31,  '65:  Beibfn  R.  Co.  v.  Hunier,  88-335,  '70. 
Cf.  4«-44. 

10000.  It  must  be  shown  that  statements  of 
agent  were  made  during  transaction  in  question. 
EaiM  V.  Bradjf,  44-412,  '73 ;  BenneU  v.  Holmes, 
82-108,  '69 ;  £.  <e  /■  A  O).  V.  Mvum,  80-83, 
'68;  Vnim  Centrai  L.  Ine.  Cb.  v.  IWtos,  40-44, 
74. 

10001.  Acts  of  an  ageat,  committed  after 
event  to  which  they  relate,  or  not  within  scope 
4>f  his  employment,  thou^  made  daring  same 


night,  are  not  admissible  against  principal.  Jf^ 
a  &&L.R.  Co.  V.  Theob(M, 

10002.  State  may  prove,  in  a  prosecution  for 
passing  a  counterieit  bill,  what  defendant  said  at 
time  oi  passing  bilL  MeOartaej/  v.  Slate,  8-353, 
'62. 

10005.  Bes  gesta.  Statement  of  one  of  two 
apparent  makers  of  a  note  to  third  person,  that 
they  want  to  renew  it,  and  get  him  to  execute  it 
with  them,  is  competent,  as  part  of  re*  gesUXy  in 
action  by  other  apparent  maker  as  co-sarety,  to- 
enforce  contribution  against  such  third  person. 
Bobbitt  V.  SiTyer,  70-513,  '80. 

10004.  In  a  criminal  action  for  murder,  Aec^ 
larationsof  deceased,  giving  description  of  what 
happened  at  time  of  offense,  her  position,  and 
whence  came  shot,  made  a  short  time  (a  few  min- 
utes) after  occurrence,  are  not  admissible  in  evi- 
dence against  defendant,  as  a  part  of  rttgeatte, 
Binne  v.  Slate,  67-46.  '77.   Cf.  2  10018. 

10006.  Nor  of  defendant  in  bis  own  behalf. 
Mm  r.aale,  11-657,  '58 ;  Btmrfv.^fale^  8-608,. 
'61. 

10006.  Declarations  which  form  a  part  of  re* 
gesUe  and  a  part  of  transaction,  do  not  come  un- 
der head  of  hearsapr,  but  are  admissible  under 
head  of  original  evidence.  Id. 

10<>07.  A,  B  and  C  were  partners,  and  dis- 
solved mrtnership.  B  and  C  brought  suit  against 
A  ind  D.  Complaint  alleged  that  A  had  as- 
signed part  of  assets  of  firm  to  D,  to  secure  & 
pretended  debt  for  money  loaned.  A  list  of  D'si 
taxable  property,  as  sworn  to  by  him,  was  prop- 
erty admitted  in  evidence  to  uiow  that  at  time- 
he  had  not  money  to  loan.  D  offered  to  prove^ 
by  county  treasurer,  that  when  he  paid  his  taxes, 
he  said  there  roust  be  some  mistake,  as  taxes, 
were  more  (coupled  with  evidence  that  when  he- 
signed  and  swore  to  list,  he  did  not  understand 
it),  held;  declarations  to  treasurer  do  not  fall 
under  role  as  a  part  of  res  gatee,  and  are  inad- 
missible.   Beedr.  Thaler,  9-157,  '57. 

10008.  DeelaratloBSofpartnerSfafterwith- 
drawal  of  A,  that  A  was  not  a  partner,  are  con- 
tinouB  res  geiitx,  and  admissible  in  an  action 
against  A,  on  a  firm  debt  contracted  after  disso- 
lution, though  not  conclusive.  Or^ier  t.  Dur- 
ham, 9-375,  *o7. 

10009.  But  a  partner  can  not,  by  declarations- 
of  his  co-partner,  affect  rights  of  other  persons- 
dealins  with  firm.   Bird  v.  Lanim,  7-615,  '56. 

10010.  A  partner,  receiving  money,  on  his- 
individual  account,  and  giving  a  note  in  firm 
name,  can  not  bind  6nn  by  his  declarations  that 
money  was  used  in  firm  business.  Such  declar-- 
tions  are  Inadmissible  for  such  proof,  though 
madeduringexistenceof  firm.  Hiaananv.  Beme- 
kiiM,  6  Blf.  387,  '43. 

10011.  A  written  acknowledgment  by  grantor 
of  a  deed,  of  same  date  of  ezecotion  m  deed, 
that  deed  was  executed  in  consideration  of  cer- 
tain debts  due  from  him,  is  a  part  of  res  getla.. 
Doe  V.  Beagan,  5  Blf.  217,  '39. 

10012.  Servant.  Declarations  of  a  servant 
driving  a  wagon,  as  to  the  cause  of  an  accident, 
made  at  time  of  its  occurrence,  were  a  part  of 
r«  je8(ff,and  admissible  in  evidence.  T.AW.R. 
Cb.  v.  Goddani,  26-186, '65.  Cf.  29-530;  Sl-128:. 
20-409. 

10018.  Motive.  Declarations  made  bv  a. 
party,  at  time  of  doing  an  act,  are  admis^le  to- 
show  character  of  act,  or  his  motive  in  so  acting. 
Strange  v.  Donahue,  4-327,  '63. 

10014.  Toterat  pelb.  Defendant  was  in- 
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dieted  for  ill^al  ToUng.  JSHd;  dedsntiom 
made  by  him,  when  sworn  at  polls,  to  judges 
and  inspectors,  were  inadmusible  m  his  Behalf. 
JfofTii  V.  Staie,  7  BIf .  607,  '46. 

10015*  CoDTenations  of  parties  with  their  at- 
torneys, before  and  at  time  of  indorseiaent  of  a 
note  and  making  entry  on  mortgage,  are  ad- 
miwible  to  show  attendant  circnmntancee  of  the 
tramaction.  Ifiiiiard  v.  ffamson,  8^23, '71. 

lOOlS.  Chugeof  mtdeiiee.  Beclaratioiu 
of  a  party  at  time  he  left  bome^  as  to  hia  inten- 
tion in  leaving,  are  a  part  of  m  gaiee,  and  ad- 
miBBible  eTidenoe  of  bis  residence  in  his  faror. 
AutUn  T.  Smnt,  9-109,  '57 ;  Burgem  t.  Oark^  8- 
850,  '51. 

10017.  Ageatg.  Statements  of  an  agent, 
Aonffb  made  after  transaction,  may  be  intro- 
duced as  eridenc^  for  parpose  of  contradicting 
or  impeaching  him  as  a  witness,  when  proper 
ground  is  laid.  P.  aASL  L-R.  Qky.TMoU, 
51-S4&  m. 

lOOlS.  A  wif^  being  in  same  room,  was  a 
witness  to  a  fracas  in  which  her  husband  was 
fatally  wounded,  and  immediately  thereafter  as- 
sisted  him  to  a  chair,  and  then  to  a  bed.  While 
thus  assisting  him,  he  made  declarations  as  to 
his  condition  and  manner  in  which  he  was 
wounded.  fleU/ admissibla  WaUr.8M$.n- 
453,  TS.  CLi  10004. 

10010.  Declarations  of  a>  agent,  while  en- 
gaged in  transaction  of  business  of  principal, 
and  relating  thereto,  are  admissible  in  evidence 
against  principal.  Heiter  y.Crm^ordf  W'-W9t'71. 
d  Omda  T.  Maift,  25-31,  '66. 

10020.  Declarations  and  acta  of  one  acting 
as  an  agent,  with  third  parties  in  similar  trans- 
actions, are  admissible  in  proTing  authority  of 
agent.  Monhead  t.  Murray,  81-418,  '69. 

10021*  Where  evidence  of  an  act  done  by  a 
party  is  admissible,  his  declarations,  made  at 
time,  having  a  tendency  to  elucidate,  explain, 
or  give  character  to  act,  are  also  admissible, 
whether  it  be  in  favor  of  or  against  party  mak- 
ing them.  They  are  a  part  of  act.  and  for  that 
reason  admissible.  If  act  is  one  of  alleged  crim- 
inali^,  and  accompanying  declaration  tends  to 
show  It  to  be  innocent,  it  w  equally  admissible 
as  where  tendency  is  to  show  criminality  of  act 
Eridence  may  be  given  by  state  or  by  defend- 
ant  HtmHUM  V.  Suue,  86-280,  '71. 

10022.  The  declaration  is  admissible  in  his 
imvoi  for  what  it  is  worth.  Id. 

10028.  Where,  on  trial  for  assault  and  bat- 
tery with  intent  to  commit  a  rape,  plaintiff  of- 
fered in  evidence  statements  made,  in  absence  of 
defendant  by  female  upon  whom  assault  was 
alleged  to  have  beeen  made,  elicited  by  her  pa- 
rents soon  after  assault,  she  not  being  allowed 
to  testify  on  account  of  immature  age.  Hdd; 
evidence  not  admissible  against  defendant  Wei- 
don  V.  Slate,  82-81,  '69. 

10024.  Deelaratioiui  of  a  fireman  on  a  rail- 
road train,  made  on  arrival  of  train  from  an  ac- 
ddent,  distant  one  mile,  bearing  remains  of  one 
killed  by  accident  descriptive  of  circumstances 
of  accident  are  not  admissible  as  part  of  ra  go- 
to.    Bdl^ontmne  R.  Oo.  v.  HmUr,  88-336,  '70. 

10025.  Declarations  of  an  infant,  not  al- 
lowed to  testify  for  want  of  sufficient  understand- 
ing, being  about  six  years  of  age,  made  to  her 
parents,  elicited  by  their  questions,  soon  after 
an  alleged  rape  npon  her,  in  absence  of  defend- 
ant in  a  proaecution  for  attempting  a  rape  on 


said  infant,  are  not  admissible  in  endenee 
against  him.    Wddm  v.  Sate,  82-81,  '69. 

10028.  Nor  when  made  on  next  day,  though 
by  one  of  sufficient  age,  as  to  cause  of  injury.  0. 
AM.ILCo.  V.  Hammenley,  28-371,  '67. 

10027.  A  declaration  of  a  oondnetor  or 
other  agent  that  he  is  such,  should  not  be  re- 
ceived as  evidence  of  fact  One  who  has  con- 
trol of  a  train  and  exercises  authority  of  a  con- 
ductor, may  be  rightfully  presumed  to  be  such, 
aside  nomlhis  declarations.  C,  C  &  L  C  R.  Co. 
V.  iWt  40-37,  '72. 

10028.  Action  for  damages  for  fhindnlent 
representation  of  eliaracter  and  value  of  land 
exchanged  by  defendant  with  plaintiff  for  other 
land.  After  plaintiff  had  testified  as  to  mis- 
representation of  defendant  he  introduced,  over 
defendant's  objection,  a  witness  who  testified 
that  before  deeds  had  been  delivered,  plaintiff 
was  indebted  to  him ;  that,  at  the  time,  title  to 
land  which  plaintiff  was  to  convey  to  defendant 
was  in  witness'  father,  and  that  before  misrep- 
resentations  were  made  by  defendant  witness 
had  notified  latter  that  unless  plaintiff  should 
secure  his  debt,  he  would  procure  his  father  to 
decline  to  periect  title;  whereupon  defendant 
had  made  like  misrepresentations  to  him,  say- 
ing if  plaindff  would  give  witness  a  mortgage 
on  a  part  of  land  defendant  was  about  to  con- 
vey to  him,  it  would  be  ample  security  for  debt, 
ezpiceting  desire  to  have  trade  dosed  up,  etc 
Had;  as  witness  showed,  himself  interested  in 
property  of  plaintiff,  and  in  a  position  which 
might  have  enabled  him  to  have  prevented  con- 
summation of  trade,  evidence  was  admissible  as 
part  of  res  gtntat,  and  also  in  corroboration  of 

Slaintiff's  testimony.  QhormU^  v.  FomA  71- 
2,  '80. 

10020.  On  trial  of  a  -defendant  for  mnrdei^ 
statements  of  deceased,  made  shortly  after  act 
as  to  who  inflicted  iniury,  are  not  admissible  as 
part  of  res  geaUt,  as  tney  do  not  serve  to  illus- 
trate main  fact— the  act ;  though  mere  interval 
between  act  and  statements  is  not  important,  if 
such  time  elapsed  to  make  statements  mere  nar- 
ration, having  r^rd  to  form  and  snbstanoe. 
/ones  V.  State,  71-66,  '80. 

10080.  The  declaration  of  teetetor,  made 
six  or  eight  days  after  the  execution  of  will,  is 
not  a  part  of  ret  geda,  and,  hence,  is  not  admis- 
sible in  evidence  to  show  fraud  in  obtaining  will, 
especially  where  will  was  in  his  possesnon  at 
time  declaration  was  maA».  BuMde  v.  Oofta 
11-95,  '5& 

10081.  It  will  be  presumed^  where  there  is 
no  evidmce  to  contrary,  that  will  was  in  testa- 
tor's possession  at  time  he  made  such  dedans 

tion.  Id, 

10082.  Sanity.  It  is  only  re<]aisite  that  a 
testator,  at  time  of  making  his  will,  should  be 
of  such  sound  mind  and  memory  as  to  enable 
him  to  know  and  understand  business  in  which 
he  is  engaged.  It  is  not  necessaiy  that  heshonid 
be  in  full  possesuon  of  his  reasoning  faculties. 
Id. 

10088.  Declaratloiu  of  a  testator  not  con- 
temporaneous with  execution  of  will,  are  ad* 
missible  in  determining^  mental  capacity  of  tes- 
tator, but  not  on  qaestion  of  unaue  influence. 
Hauea  v.  Wat,  87-21,  '71 :  Bundy  v.  MeKnigkL 
48-502. '74. 

10084.  In  a  suit  to  contest  a  will,  defendant 
asked  instructions  that,  while  statements  of  tes- 
tator shortly  before  execution  of  will  might  be 


Digitized  by 


Google 


468 


DECLARATIONS  II,  III. 


«on8idered  in  deciding  upon  soundness  of  mind, 
such  statements  "  have  no  tendency  to  prove 
fraud,  duress  or  undue  influence,"  etc.,  the  court 
adding:  ''unless  they  were  made  at  the  time, 
and  became  a  part  oi  the  r«*  qaiet."  Held;  ad- 
dition erroneous ;  instruction  should  have  beea 
^Ven  as  asked.    TbM  t.  FetUon.  66-26,  '79. 

lOOSfi.  DecUntioBS  or  lemra  of  an  ag«nt 
In  performance  of  his  agency  are  admissible 
against  but  not  in  favor  of  his  principal.  HwUer 
T.  LeamU,  86-141,  '71. 

10086*  If  not  acting  for  his  principal,  not  ad- 
imissible  at  all.  Id. 

10087.  D  was  indicted  for  murder  of  W.  On 
'teial,  state  proved  by  Mrs.  8,  a  sister-in-law  of 
D,  who  was  sleeping  in  same  room  in  which  D 
slept,  and  from  which  he  shot  W,  that  immedi- 
atelv  upon  discharge  of  gun,  she  called  to  Mrs. 
D,  tnen  in  her  husband's  bed,  in  room,  to  light 
candle  which  was  standing  by  head  of  her  bed  ; 
that  she  at  once  did  so,  but  that  D  directed  her 
to  blow  it  out.  The  defendant  then  asked  wit- 
ness to  state  reason  assigned  by  D  for  eztinguish- 
jueoi  of  light ;  and  also  to  state  his  appearance, 
manner  and  condition  of  mind,  as  indicating 
«larm,  or  otherwise,  and  efforts  made  by  him  to 
«ound  an  alarm  to  public ;  but  court  refused  to 
allow  witness  to  answer.  Hdd;  question  rela- 
ted to  a  part  of  res  gtaUR,  and  of  one  conversation 
touching  snbtect-matter,  and  should  have  been 
answered.    Dukes  v.  State,  11-657,  '68. 

10088*  In  an  action  for  an  assault  and  bat- 
tery, evidence  offered  by  plaintiff  (hat  he  com- 
plained of  injury  day  after  it  was  received,  is 
admissible.    Yott  v.  DUdi,  5  Blf.  184,  '39. 

10089.  Bedantlons,  by  plaiotiff,  of  pain 
caused  by  injury,  through  injuiy  of  another,  are 
admissible  in  action  for  such  injury.  2bvn  Elk- 
hari  V.  iJiUer,  66-136,  ^79. 

III.  Tendor,  Aulgrnor,  et«. 

10040*  Declaifttions  of  a  deceased  person, 
anade  while  in  possession  of  land,  in  derogation 
«f  his  own  title,  are  admissible  in  evidence.  Doe 
^.  Evana,  8  Blf.  322,  '47. 

10041.  But  not  admissible  against  a  grantee, 
vhen  made  after  land  had  been  sold  at  a  iudi- 
•cial  sale,  on  a  writ  against  him.  Doe  Y.  Moore, 
4  Blf.  446, '37.   Cf.  47-418. 

10042*  Declarations  of  posseasor  of  chattels 
are  admissible  to  disprove  his  title,  and  also 
title  of  those  claiming  only  through  him.  Boone 
Co.  Bk.  V.  WaUace,  18-82,  '62  {eorUra:  Aihby  v. 
WaL  ^170,  '61 ) ;  OmpUm  v.  Fleming,  8  Blf.  162, 
'46;  JTw^TlFiAfciiu,  11-347, '68.  C^.8Blf.263; 
4-171. 

10048.  In  whose  favor.  Declarations  can 
not  be  admitted  in  favor  of  party  making  them. 
Ourei  V.  i>rutnflii»u^7-17,  ^55 ;  Bird  Y.LajUue, 
7-616,  '66 ;  Reed  v.  Thayer,  ^lb7,  '67. 

10044.  Declarations  of  a  grantor  (since  de- 
ceased), made  several  months  after  a  voluntary 
conveyance  of  certain  lands  to  certain  Bon8,are  not 
admissible  against  grantee  to  prove  such  to  be 
advancements.  If  made  at  time,  and  as  a  part 
•of  res  getla,  the^  would  be  to  show  either  ad- 
vancements or  gifts.  Hamm  v.  ifamesB,  49-384, 
^75.  {Hamhm  v.  NetbU,  87-284,  71;  Wooieiy  v. 
WooUry,  20-249,  '68;  in  part  overruled.)  Cf. 
DuHng  V.  Johnmm,  82-1&5,  '69;  Bwkholder  v. 
■OwBi  47-418,74. 

10045.  Deelantfonsntadebyapenonnnder 
whom  a  party  claims,  after  declarant  has  parted 


with  his  right,  are  inadmissible  to  affect  any 
claiming  under  him.    Kielh  v.  Kerry  17-284,  '61. 

10046.  DeolarationB  of  debtor,  made  after 
execution  of  an  assignment  for  benefit  of  credit- 
ors, can  not  be  given  in  evidence  axainst  the  as* 
signee,  to  defeat  his  right  to  toe  property. 
Gtidewell,  17-446,  '61. 

10047a  Simple  fact  that  grantor  remains  in 
possession  after  grant,  is  only  a  circumstance  to 
prove  a  conspiracy  between  grantor  and  grantee, 
as  will  permit  declarations  of  former  to  impeach 
title  of  latter.    Tedrowe  v.  EBher,  66-443,  '77. 

10048.  Of  the  ^ntor.  Generally,  decla- 
rations of  grantor,  made  after  grant,  are  not  ad- 
missible to  impeach  title  of  grantee.  Tedrowey. 
Esker,  66-443,  '77 ;  Oanier  v.  Onmn,  64-188, 76; 
Kieth  V.  Kerr,  17-284,  '61;  Wynne  v.  ONdsmd, 
17-446,  '61. 

10049.  Or  to  sustain  such  title.  Trmia  v. 
JBariAa«(,  4-171, '63. 

10060*  Exception.  The  exception  i^when 
grantor  and  grantee,  by  such  conyeyanoe,  have  a 
conspiracy  to  defraud  another.  Tearow  v.  £iA<r, 
81^/  OaidweU  v.  WiOiaiMf  '49. 

10061.  Declarations  of  party  in  poBSMalM 
of  land  are  competent  evidence  against  thoM 
claiming  under  nim,  to  show  character  of  his 
possession  and  title  by  which  he  held  it;  bntnot 
to  sustain  or  destroy  record  title.  SteepU  t.  iXMM- 
tn^,  60-478, '78. 

10062.  Declarations  of  a  vendor,  though  in 
shape  of  corrections  upon  a  public  plat,  made 
after  conveyance,  can  not  be  admitted  in  evi- 
dence against  vendee,  to  vary  terms  of  deed. 
SeaiUim  v.  Garvm,  46-262, 74. 

10068.  Of  holder  of  bUl  of  exchange  that  it 
remains  unpaid  are  not  admissible  in  favor  of 
his  assignee,  against  maker,  indorser  or  accept- 
or to  prove  non-payment.  Hays  v.  Hynde,  28- 
631,  '67. 

10064.  Res  gefttse.  A  bad  an  execution  is* 
sued  against  fi«  and  levied  on  the  com  and 
wheat  of  latter.  The  consUble  was  proceeding 
to  advertise  and  sdl  property  under  execution, 
when  C  procured  an  injunction,  preventing  sale. 
The  injunction  was  afterward  dissolved.  A 
brought  suit  upon  injunction  bond.  The  ques- 
tion in  dispute  was  as  to  whom  com  and  wneat 
belonged.  It  was  in  proof  that,  after  execution 
issued,  C  purchased  properW  of  B.  The  testi- 
mony was  conflicting.  A  offered  to  prove  hy  B, 
that,  at  time  C  ofibi«d  to  buy  com,  he  told  him, 
as  an  inducement  to  sell,  that  if  he  (B)  would 
sell  him  (C)  com,  and  move  to  Iowa,  he  need  not 
pay  judgment  in  favor  of  A.  HeM;  testimony 
ought  to  have  been  admitted.  Starr  t.  Cbss,  8^ 
458,  '64. 

10065.  The  cashier  ofa  bank,  under  circum- 
stances which  justify  fears  that  ne  is  about  to 
pei^etrate  a  fraud  upon  bank,  leaves  place  of  its 
location,  taking  with  him  considerable  sums  of 
money,  claimed  to  be  property  of  bank,  and,  at 
instance  of  latter,  is  arrested  on  his  way,  money 
found  on  his  person,  and  taken  in  custody  of 
officer  making  arrest,  and,  at  time,  cashier  ad- 
mits money  l^longs  to  bank,  etc.  Hdd  ;  in  an 
action  of  renlevin  by  bank  a^inst  officer,  for 
money  so  in  nis  custody,  to  which  cashier  is  not 
a  party,  that  declarations  and  admissions  of 
cashier,  at  time  of  his  arrest,  are  admissible  in 
evidence  as  parts  of  rea^ette,  and  also  as  l^mis- 
sions  of  one  through  whom  oflicer  claimed. 
AwM  Ok  Boniv.  WoBaiae,  18-82,  '62. 

10066.  Whetetherebaa  been  a  Tolnntaiy  con- 
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TtifMoee  from  father  to  his  child,  a  resalting 
fenut  be  Bhowu  by  deeUrations  of  gruitee, 
In  fsTor  of  father.  Baktr  v.  LeOthen,  ^568,  '52. 

10067.  A  gift  may  be  shown  by  declarations 
of  father  a  short  time  prior,  and  Bnbeeqnent,  to 
DDrchaae  and  convmranoe.  Wookrv  t.  Wbourv, 
8»-249,  '6a 

10058.  AdmiBsions  of  a  Teodor,  while  in  ^os- 
seseioD  and  before  sale,  are  admissible  against 
his  vendee.  t.  Own,  61-76>  75.  0. 11- 

S47;  18-343. 

100&9.  The  defendants  in  an  acti<m  against 
heinj  to  compel  specific  performance  of  a  con- 
tract of  their  deceased  ancestor  for  conveyance 
of  a  tract  of  land,  can  not  give,  in  evidence,  a 
conveisation  held  in  absence  of  plaintiff,  be- 
tween iritness  and  their  deceased  ancestor,  con- 
cerning ownership  of  lands  in  controversy,  un- 
less witness  had  been  referred  by  plaintiff  to  de- 
ceased for  information  concerning  somedisputed 
ptdnt  or  nncertain  qnestion  in  relation  thereto. 
ianard  t.  Maeeg,  11-636,  '68. 

10060.  Deeuratloiis  of  deceased  rrantor. 
The  declarations  of  a  grantor  are  admissible 
a^inst  his  grantee,  as  to  a  license  for  construc- 
tion of  a  drain  and  easement  over  his  land,  and 
perhaps  even  when  grantor  Is  deceased.  Hodg- 
«av.  Jtfrua,  SSWsl,  76. 

lOOfti*  But  acta  of  said  grantor  in  bnilding 
bans  and  impTorementa  hj  side  of  drain  are 
not  admismble  to  show  that  such  license  had 
not  been  given,  or  had  been  revoked,  id. 

10062.  When,  in  a  salt  against  heirs  to  re- 
cover land,  they  plead  statute  of  limitations,  ad- 
miBsions  of  their  ancestor,  that  he  held  same 
land  as  tenant  of  plaintiff,  are  admissible.  They 
claimed  through  such  ancestor,  by  descent. 
FlaintiflT  is  a  competent  witness  of  same.  Van- 
dM  T.  JSi^Hwr,  4fr-580,  74. 

1006S.  Where,  in  action  against  A  and  B,  to 
enforce  a  mechanic's  lien,  for  materials  furn- 
ished A  in  a  building  upon  his  land,  B  answered 
that  she  had,  subseciuently,  purchased  such  real 
estate,  without  notice  of  any  lien,  and  pleaded 
A's  infancy  and  disaffirmance.  Held;  admis- 
sions or  declarations  of  A,  that  he  was  of  full 
UK,  though  made  while  owner  of  land,  inadmis- 
sibliB  against  B,  not  being  admissions  affecting 
title.  IVieer.  JeRRut^s,  62-111,  '7& 

100^.  Declarations  of  a  grantor,  while  in 
possession,  as  to  metes  and  bounds  of  his  land, 
are  admissible  against  his  grantee,  claiming  un- 
der him.    ifufi  T.  Orme,  67-95, '79. 

10065.  Voluntary  conveyance  of  real  estate 
can  not  be  impeachcn  by  proof  of  verbal  or  writ- 
ten declarations  of  grantor,  snbseqnently  to  its 
execution.   Btme  r.  Doe,  7  Blf.  48^  '45. 

10066.  Beplerin  for  a  horse.  Flea:  proper^ 
in  a  third  person.  Held;  declaration  by  such 
third  person  that  he  had  sold  horse  to  plaintiff, 
and  had  no  claim  to  him.  were  not  admissible 
for  Dlatntiff.   fW2er  v.  Wilton,  6  Blf.  403.  '43. 

10067.  By  vendor,  after  gale.  A  bought 
chattels  of  B.  Afterwards  C  brought  suit  in  re- 
plevin against  A,  claiming  B  had  purchased  the 
■am^  with  his  funds,  for  htm.  Mm;  declaration 
by  B|  made  after  sale,  are  inadmissible  against 
A.   OnmftdZ  t.  Coon,  61-76,  '76.   a  47-418. 

1006&  Unless  there  be  a  conspiracy  between 
vendor  and  vendee,  in  which  case  anch  declara- 
tions will  be  admissible  against  vendee.  Wiler 
V.  M<udes,  51-169,  '75:  Huehla}  v.  (yHair,  8- 
258,-66/  ^  i 

.  10069.  Declarati<»iB  made  by  vendor  to  ven- ' 


dee  before  sale,  though  made  in  absence  of  real 
owner,  that  property  was  not  his,  are  admissible 
against  Tendee.   JStmisrrv  v.  BrvU,  18-343,  '62. 

10070.  Also  admissible,  thongh  not  made  to 
vendee.  King  v.  WUfciiu,  11-347,  '58;  Sumer  v* 
mis,  6-162,  '56. 

10071.  Assignor  of  note.  Also  of  assignor 
of  notes  not  governed  by  law  merchant,  made 
before  assignment,  are  admissible  against  as- 
signee.   AoooU  V.  Muir,  6-444,  '54. 

10072.  Also  note  governed  by  law  merchant^ 
If^nade  after  maturity.  Blomt  v.  Hiley,  6-471  „ 

1007$.  Declarations  of  assignor  of  note> 
made  after  assignment,  are  Inadmissible  aminst 
assignee.   Flaming  v.  Newman,  5  Blf,  220,  '39. 

10074.  Parties  having  eonmon  Intwest. 
Where  several  persons  are  embarked  in  a 
common  enterprise  or  object,  declaration  of  one„ 
while  engaged  in  prosecution  of  his  purpose 
may  be  received  wainst  another.  Oaldw^  v. 
WiUiamt,  1-408,  '49;  J2i«s  v.  Aate,  7-332,  '65; 
ChaaU  v.  Wathbum,  11-393,  *58. 

1007&.  Alsoof  a  principal  on  a  bond  against 
his  sureties.  Parker  v.  Slate,  8  Blf.  29^  '46: 
Dickermm  v.  3Wn«r,  12-223,  '59;  Boone  Co,  Baale 
y.  WaUace,  18-82, '62;  King  v.  Stale,  16-64,  '60. 
Cf.  4  Blf.  164;  5  Blf.  61. 

10076.  Seoondary  evidence.  An  indorsee  of 
a  note  indorsed  it  in  olank  to  A ;  A  transferred 
it  without  indorsement,  as  also  did  his  assignee. 
Holder  brought  action  on  indorsement.  Mdd^ 
declarations,  made  by  indorser,  while  in  poesesi- 
sionj  that  he  had  paid  a  certain  small  sum  for  i^ 
are  inadmissible;  such  facts  mast  be  proved  hy 
indorser  himself.    Lynn  v.  Jeter,  7  Blf.  300,  '44. 

10077.  Admissions  of  assignor,  made  after 
assignment  are  not  receivable  to  preindice  hia 
assignee.   Lister  v.  Baker,  6  Bit  439,  '43. 

IT.  Corroborative  Statements. 

10078.  In  an  attempt  to  impeach,  evidenc* 
of  prosecuting  witness  may  be  supported  by* 
proving  that  she  has,  out  of  court,  narrated  facta 
as  she  has  testified.  Thompwm  v.  Slaie,  88-39^ 
71. 

10079.  The  plaintiff,  to  support  issues  on  hisi 
I>art,  introducea  proof  of  certain  allied  admis- 
sions of  defendant  Defendant,  in  hu  own  be- 
half, denied  these  admissions,  and  then,  to  nu^ 
tain  his  testimony,  offered  to  prov^  by  ouierwife^ 
nesses,  former  declarations  of  his,  m  aocordanoft 
with  it,  which  was  properly  refected.  Wkiteaeli 
V.  Hein^,  58-108,  '77. 

10080.  When  statements  of  a  party  are  in  ev<^ 
idence  as  mere  admissions,  and  not  proved  with 
a  view  to  his  impeachment,  it  is  not  error  not 
to  allow  him  to  prove  his  own  statements  at 
other  times,  of  anopposltecharacter,  in  harmony 
with  his  testimony.    HaU  v.  HtUl,  84-314,  70. 

10081.  Declarations  in  own  interest.  la 
debt  upon  official  bond  of  K,  a  school  commis- 
sioner, and  his  sureties,  for  wasting  and  convert- 
ing, by  K,  to  his  own  use,  during  his  term  of  of- 
fice, of  certain  large  sums  of  money  derived 
from  sale  of  schoollanda,  etc.,  defendants  pnK 
dnced  record  of  board  of  commissioners,  and  a. 
report  of  K,  showing  a  statementof  his  accoanta 
with  several  townships,  which  had  been  filed 
and  recorded,  and  onoed  same  in  evidence- 
BUd;  evidence  properly  rejected.  Kininer  Zi. 
«ta/e,  »-86, '51. 
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DECLARATIONS  V,  VI,  VII. 


T.  Bjing  Dcelantlou). 

lOOSS*  Djrtnff  deelarattons  are  inadminible 
u  eridence,  except  io  a  certain  class  of  criminal 
cases.   Duiing  y.  JoAnson,  88-156,  '69. 

10085.  It  is  sufficient  if  snbetaoce  of  dying 
declarations  be  proven.  Ward  v  Suae,  8  Bit  101, 

100S4*  On  trial  of  a  defendant  for  murder, 
fact  titat  deceased  was  able,  at  time  of  making 
declaraUora,  to  get  oat  of  bed,  go  to  vindow 
and  explain  situation,  and  return  to  bed  without 
assistance,  should  not  exclude  declarations  from 
jury;  as  exhibition  of  such  physical  strength  is 
not  necessarily  inconsistent  with  a  firm  convic- 
tion of  impending  death :  but  each  fact  may  be 
taken  into  consideration  by  jury.  Jona  v.  SkUe, 
71-66,  '80. 

10086.  Fact  that  deceased,  being  wounded  in 
the  mouth,  could  not  speak  intelligibly,  but 
communicated  bjr  writing  or  signs,  forms  no  ob- 
jection to  admissibility  m  declaraUons.  Id. 

10086*  A, declarant, communicated bysignsto 
B ;  C  reduced  such  declarations  to  writing,  after- 
wards and  read  them  over  to  declarant,  who  said 
they  were  correct,  and  signed  than.  Ibid/  de- 
clarations admissible.  Id. 

10087*  Whether  dying  declaraticMu  be  re- 
duced to  writing  or  not,  that  which  Is  compe- 
tent may  be  reoeiTed  and  that  which  is  incom- 
petent rejected ;  as  where  declarant  stated  that 
ddendant  had  made  previous  threats  to  kill 
him,  such  statement  may  be  stricken  out.  Yet 
defendant  is  entitled  to  have  statement  read 
entire ;  and,  in  such  case,  jury  may  regard  such 
threats  as  a  circumstance  tending  to  make  de- 
clarant confident  that  it  was  ddnndant  whom 
he  saw,  and  thereby  raise  some  donbt  as  to 
whether  he  recognized  defendant  as  stated.  Id. 

10088.  hjiag  dMUratlons,  to  be  admissi- 
ble, it  must  be  proved  that  person  was  fully 
persuaded  that  death  is  rapidly  approaching; 
that  it  is  so  near  that  all  motives  to  falsehood 
are  superseded  by  strongest  motives  to  strict 
veracity ;  that  he  had  no  nope  of  living.  Dece- 
dwt  need  not  have  declared,  in  terms,  that  he 
expected  to  die  atonoe,  if  his  condition  be  such 
that,  of  necessity,  such  an  impression  must 
exist  on  his  mind.  Morom  v.  Slate,  Sl-193, 
"69.   Cf.  WMeeUr  v.  Slate,  14-673,  '60. 

1008&*  Declarations,  made  by  one  in  a  dying 
eondition  and  fully  impressed  with  fact,  are  ad- 
missible.   WaU  V.  State,  51-453,  75. 

10090.  They  are  admissible  only  in  cases  of 
homicide,  where  death  of  deceased  is  subject  of 
chatge,  and  circumstanoea  of  death  are  subject 
el  dying  declarations.  Buuu  v.  State,  46-311, 
74. 

10091.  Oplnlong.  Such  declarations  as  to 
opinion  of  declarant,  based  on  previous  threats 
and  acts,  are  inadmissible.    Biima  v.  Slate,  supra. 

1000s.  When  a  written  memorandum  of  de 
elarations,  made  t»  eidremia,  is  not  sifped,  parol 
evidence  of  anch  declarations  Is  admisuble.  If 
signed,  it  must  be  accounted  for.  Bmitty.Slaie, 
4«-Sll,  '74. 

TI.  Hnsbuid  and  Wife. 

1009S*  In  suit  by  A  against  B,  for  debauch- 
ing A's  wife,  a  letter  from  B's  wife  to  the  wife  of 
A,  not  being  shown  to  have  been  written  by  B's 
authority,  is  inadmissible  against  him.  lAder^ 
wood  T.  iMUon,  44-72,  73. 


10094.  Where  husband  has  expwly  or  inn 
I>liedly  made  his  wife  his  agent,  her  declara- 
tions or  admissions  in  regard  to  matters  within 
scope  of  her  authority,  are  admissible  against 
him.    Cadeei  v.  Cbatee/,  8  BIL  240.  '46. 

1000&.  In  a  suit  against  husband  and  wife, 
for  a  debt  contracted  by  wife  whilst  sole,  admis- 
sions of  latter,  made  during  coverture,  are  not  ad- 
missible. Laaadle  v.  Broim,  8  Blf.  222,  '46 :  Brom 
v.losseOe,  6  Blf.  147/42. 

10096.  But  if  husband  die,  and  suit  continue 
against  wife  alone,  such  admissions  are  admiasi- 
ble.   LattOe  v.  Amm,  8  Blf.  222.  '46. 

10097.  In  an  action  by  A  a^inst  B,  for  crim- 
inal conversation  with  bis  wife,  a  letter,  writ- 
ten by  wife,  but  never  delivered  to,  or  in  pos- 
session of  B,  nor  used  by  B  in  trial,  can  not  be 
used  as  an  admission  in  evidence  against  B.  Un- 
dmoood  V.  Xiafon,  Mr-468,  76 ;  Sam  v.  Samo,  44- 
72, 73. 

10098.  Admissions  of  payee  of  note,  a  mar- 
ried woman,  tending  dlrectiy  to  benefit  or  injute 
herself,  and  only  collaterally  afibeting  her  hus- 
band, would  be  competent  evidence  K>r  makers 
in  an  action  by  administrator  of  snch  P>Xe«i 
where  failure  of  consideration  is  pleaded.  Mnmt 
V.  (W  21-87,  '63.  Cf.  29-50. 

lOm.  DeeUntloiiBofpUliitUrsliubui 
are  not  competent  against  plaintiff,  in  a  suit  to 
which  husband  is  not  a  party,  and  has  no  inters 
est,  without  proof  of  his  agency.  L.N.A,AG 
HOo-Y.  BiSuadmm,  66-^79. 

10100.  D«eUniuou      or  eoBTersatieBs 

with)  a  wife*  are  not  admissible  against  hus- 
band, when  not  made  in  his  presence,  and  she 
is  not  acting  as  his  agent  <?arncrv.  Qordoh,  41- 
92,72. 

10101.  Where  in  action  to  contest  a  will, 
wife  of  defendant  was,  upon  his  death,  made  a 
party.  Hdd;  deelarauons  by  her,  previously 
mad&  as  to  mental  condition  of  testator,  inad- 
missible. OiiyeflT. 'Smu^  6&-607,  78. 

Til*  8m<w4u7  GrMnee  ^  DedurmtlMS. 

10102.  Where  a  ^rtv  is  present  in  aj^iellate 
court,  but  not  examined,  his  admissions,  made 
under  oath  on  original  trial  before  justice,  can 
not  be  proven.  Carter  v.  EdKordM,  16-238,  '61 : 
Garter  v.  Budcner,  3  Blf.  314,  'S3. 

10108*  A  party  is  not  permitted  to  prove 
what  one  of  his  witneesee  swore  to  on  former 
trial  of  cause,  until  he  tias  proved  that  witness 
is  dead.   Bo&soa  T.  Doe,  2  BH.  808, '30. 

10104.  The  d«el«nitl0B  of  a  clerk,  since  de- 
ceased, wlio  had  approved  and  filed  a  replevin 
bond,  that  surety  had  been  deceived  as  to  its  ex- 
ecution, etc.,  is  hearsay,  and  inadmissible,  the 
V.  CMn^m,  6  Blf.  430,  '43. 

10105.  On  trial  of  right  of  propertj[  taken  in 
execution,  claimant  can  not  give  in  evidence  de- 
clarations of  execution-debtor,  latter  being  a 
competent  witness  for  former.  KmdaU  v.  BmL  6 
Blf.  508, '43. 

10106.  Declarations  of  A,  who  was  an  acting 
attorney  for  an  execution-plaintiff,  and  also  a 
deputy  elierifl',  that  judgment  or  execution  there- 
on had  been  paid,  are  admissible  in  evidence 
against  execution-plaintiff,  upon  proof  of  his 
death,  and  without  proof  that  declaration  waa 
made  at  time  money  was  received  by  him  or  in 

{>resence  of  plaintiff,  because  he  was  attomej 
or  plaintiff,  and  also  because  he  WM  depatj 
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sheriff'.  Declaration  waa  against  his  interests 
in  both  capacities,  iioyae  y.  Leamingf  78-182,  '80. 

10107.  A  threat  to  commit  a  tortioQs  act, 
made  before  the  commiseioa  of  such  act,  is  not  in 
nature  of  an  admission  or  a  declaration,  bat  Is 
M  fact,  in  an  action  cm  tort   BaU  v.  BetinelL  21 

OEDICATIOK. 

10108.  An  «xprM8  dedication  of  property 
to  a  public  use  is  made  by  a  direct  appropria- 
tion of  it  to  such  Qse.  But  such  dedication  may 
be  iHBlled  from  acts  of  the  owner.    WiUiams  v. 

Wiloh  16-362,  '61. 

10109.  Grants  not«d  on  recorded  town 
"^ats  ogeitiiOf  hj  virtue  of  statute,  as  general 
-warrantT  conveyances  to  town,  to  indindnals, 
■or  to  public,  according  to  intmtion  of  grantor. 
Omner  v.  iVenden^  Nae  A&my,  1  Blf.  43,  '19. 

10110.  The  desljnuitlon  of  a  street  on  re- 

^rdod  plat  of  an  incorporated  town,  operates 
as  a  grant  of  a  highway  to  public  But  were  it 
an  exelasive  grant  to  corporation,  and  street  on 
a  river,  it  would  not  veat  such  a  right  to  soil  as 
vonld  authorise  eatablishnkent  of  a  fenv  under 
atatnte.  Id. 

10111.  To  make  a  dedlcaUon,  it  roust  have 
Iwen  an  ftdrerse  ose  hj  pablic»  exclusive  of 
use  and  enjoyment  of  pro|>erty  by  proprietors, 
and  not  a  mere  use  by  public,  under  and  in  cou- 
nection  with  its  use  by  owners,  in  any  manner 
-desired  by  them.  TaUxHt  v.  Graee,  80-389,  '68. 

10118.  The  right  to  land  boats,  and  load 
and  mnload  freight,  and  thus  encumber  land, 
can  not  be  acquiiid  by  public  by  prescription  or 
custom.  Whoever  claims  it  by  long  usage  must 
prescribe  in  ague  eMate.  Id. 

101  IS.  A  street  was  dedicated  to  tne 
pohUc  nse  by  recording  a  ^lat.  If  there  be  any 
uncertainty  as  to  boundaries  of  street  in  first 
instance,  subsequent  user  by  public,  for  a  period 
of  Teat^  would,  of  itself,  have  matured  into  a 
right,  ^le  presumption  of  dedication  must  arise, 
and  make  toe  rights  of  public  as  complete  as  if 
orifrinal  plat  had  called  for  street  as  wide  as 
used.    C%  EvansvUU  v.  i^pe,  2S-525,  '64. 

10114.  By  laying  off^  platting  and  record- 
ing streets  of  a  town,  proprietors  dedicate  tame 
to  pobliCj  at  least  so  far  as  a  dedication  depends 
upon  their  action ;  and  user  of  street  as  a  high- 
way, by  public  and  authorities  having  charge  of 
himways,  is  evidence  of  acceptance.  Bouer  v. 
State,  16-451,  *61. 

lOllfi.  The  fact  that  a  part  of  street  thus 
granted  has  been^  for  several  years,  appropriated 
by  a  private  citizen  to  his  own  use,  is  not  con- 
clusive evidence  that  dedication  had  not  been 
accepted,  or  has  been  abandoned  by  public.  Id. 

10110.  The  nse  of  land  for  a  highway  for 
such  a  length  of  time  that  public  accommoda- 
tion and  private  rights  might  be  materially  af- 
fected by  an  interruption  of  enjoyment,  is  suffi- 
cient to  raise  a  presumption  that  owner  intended 
a  dedication  to  public.  Slate  v.  Hill,  10-219, '58. 
Cf.  Mauek  y.  SuOc,  66-177,  '79 :  Stanmers  v.  Stale, 
fil-201,'75. 

10117.  No  presumption  of  dedication  of  un- 
«nltlTated  land  of  tne  U.  8.  for  a  highway, 
can  be  raised  from  nse  of  such  land  by  public. 
Anm  T.  Aote,  7  Blf.  513, '45.  Cf.  8l»-352. 

10118.  H^hways.  A  road  whk^  commnni- 
cates  with  a  public  road  at  one  end  only,  and  is 
dosed  ap  at  othn,  m^t  not  be  susceptible  of 


dedication  to  public  use  as  a  hidivaj.  8taU  t. 
Frater,  28-196,  '67. 

10119.  Commons.  The  commissionem  of 
Randolph  county  made  an  order,  directing 
county  agent  to  la^  off  a  certain  portion  of  pub- 
lic ground  belonging  to  said  county,  in  town  of 
Winchester,  into  lots,  and  advertise  and  sell 
them  to  hif^iest  bidders.  The  plaintiff  and 
others  remonstrated,  ailing  they  were  owners 
of  lots  adjacent  to  said  ground ;  that  they  had 

f>urchased  said  lots  with  expectation  of  enjoying 
ree  use  of  said  ground  as  a  commons,  for  which 
it  was.  intended  ;  and  right  to  use  thereof  was  an 
incorporeal  hereditament,  etc.  The  court  refused 
to  rescind  order  of  sale.  The  land  on  which 
town  is  situated  was  deeded  to  county  agent  for 
use  of  county.  Oria^nal  town  plat  was  lost,  but 
county  agent,  who  held  that  appointment  rince 
organization  of  county,  testified  that  he  never 
was  directed  to  lay  off  said  ground  as  a  public 
commons,  and  it  was  not  done  on  original  plat, 
which  was  lost  Ground  was  never  used  for  any 
other  purposes  than  other  inclosed  grounds  be- 
longing to  individuals.  Others  testified  that 
agent  had  told  them  that  ground  was  intended 
for  a  "public  commons" ;  and  a  new  plat|  made 
and  recorded  by  county  recorder,  so  show  it 
Agent  had  naver  been  directed  to  so  lay  it  off. 
I&d;  ground  had  not  been  dedicated  for  com- 
mon use.  Seaaton  v.  Bd.  Chin's  Handolph  Oo.,  8- 
420, '50. 

10180.  Acceptance.  Proof.  The  defendant 
laid  out  T,  in  ^30,  on  land  of  which  he  was 
seized  in  fee,  and  made  a  plat  of  town,  on  which 
lot  in  question  is  markea  "public  sqnaie."  In 
June,  '30,  he  tendered  lot  to  comminionen  ap- 
pointed to  locate  seat  of  justice  of  Boone  county, 
and  to  induce  them  to  locate  same  at  T,  he  of- 
fered to  donate  to  said  county  30  other  lots.  But 
offers  %ere  not  accepted ;  L  was  chosen,  at  which 

J lace  seat  of  justice  has  been  ever  since.  From 
une,  *30,  till  February,  '52,  lot  was  unoccupied 
and  unincloeed.  At  latter  date,  it  was  sold  to 
plaintiff,  who  has  ever  since  had  quiet  posses* 
sioD,  under  deed.  In  July,  '52,  defendant  filed 
another  plat  Hke  first,  except  that  he  averred 
that  lot  marked  "public  square,"  in  first  plat, 
was  intended  to  be  donated  to  county  of  Boone, 
provided  county-seat  was  located  at  T,  and 
court  house  built  thereon.  Held;  lot  is  not  to 
be  considered  public  property  merely  because  he 
pleased  to  name  it  "public  square '';  that  there 
should  be  not  only  a  clear  intent  on  his  part  to 
dedicate  lot  to  use  of  public,  but  there  must  be  an 
acceptance  on  part  of  public.  .fieU/ no  evidence 
that  square  was  dedicated  to  the  inhabitant^  of 
T.  Held  ;  coun^  of  Boone  can  not  under  sec.  2, 
chap.  107,  2  R.  S.  'SI,  claim  any  interest  in  this 
square.  Hdd;  phrase  "public  square,"  when 
used  in  our  statutes,  as  also  in  its  popular  im- 
port lefers  almost  exclusively  to  grounds  occu- 
pied by  court  house  andowneo  by  county.  Wat' 
JaU  V.  Hunt,  8-174,  '66.  C£.46-262;  City  Logans- 
port  y.  i>inm,  8-878,  '56. 

10181.  The  destenatloa  wpon  a  pint  of  a 
fotor  space,  as  a  site  for  a  church,  seminary, 
market  er  common,  operates  as  a  dedication  oi 
same  to  public  for  such  purpose.  OHjf  Logant- 
port  V.  Dmtn.  8-378,  '56. 

10182.  The  owner  of  lands  may  lay  them  off 
in  town  lots,  and  publish  a  map  thereof  with- 
out being  concluded  to  any  extent:  but  so  soon 
as  he  oelb  lots  with  reference  to  saon  map)  other 
rights  intarrene,  and  dedication  of  all  ground* 
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designated  apon  inch  map  for  poblic  ns^  then 
becomea  effectual.   Id.   Cx.  48-178. 

1012S*  A  single  declaration  made  hj  owaer 
of  land,  that  he  intends  to  dedicate  any  portion 
of  it  to  public  use,  unconnected  with  some  act 
in  fartherance  of  that  intention,  will  not  amount 
to  a  dedication;  much  lens  will  such  declaration 
amount  to  such  dedication,  when  accompanied, 
or  immediately  followed  by  an  act  whuly  in- 
consistent therewith.  Id. 

10124.  If  single  act  of  owner  of  land  be  re- 
lied on,  to  establish  a  dedication  of  same  to  use 
of  public,  its  character  must  be  so  unequivocal 
as  to  require  neither  lapse  of  time,  nor  user  by 
public,  to  aid  presumption  of  dedication  arising 
uom  such  act  Id. 

10125*  The  facts  that  an  administrator  makes 
and  records  a  town  plat  of  lands  belonging  to 
his  decedent,  designating  thereon  a  given  square 
as  "SbeneerSquan";  and,  that  he^  subaequently, 
sells  lots  by  such  plat,  do  not,  of  thenueWes, 
o^rate  as  a  dedication  of  that  squan  to  public. 

10126a  The  proprieljor  of  a  town  exhibited  a 
plat  thereof,  with  certain  lots  upon  it  denoted 
as  a  "  public  square,"  and  colored,  stating  that 
the  loto  were  for  a  public  square.  Hdd;  evi- 
dence of  dedication  of  square  to  oublic.  Held; 
circumstance  that  on  leoorded  plat  no  "  public 

Suare "  was  denoted,  was  of  no  importance. 
M  T.  etc,  Tbwn  Attiea,  7-641,  '66. 

10187.  Sqnare  50  la  the  town  of  Indian- 
apolis was  dedicated  to  public  as  a  market- 
space,  by  the  action  of  commissioners  appointed 
to  lay  off  said  town,  pursuant  to  act  of  '21. 
(ActB^21,p.44,8ec.4.}  Byanactof '37,south  half 
of  said  square  was  exchanged  for  a  part  of  north 
half  of  square  48,  and  deeds,  in  fee-simple,  made. 
The  deed  to  town  of  Indianapolis,  though  it  re- 
cites that  it  was  given  in  consideration  of  south 
half  of  square  50,  does  not  express  purpose  of 
grant.  Held;  by  act  of  '37,  part  of  square  48 
was  dedicated  to  public  in  lieu  of  half  of  square 
60  ;  and  that  act,  being  a  public  one,  entered 
into  and  formed  a  part  of  deed,  and  rendered  a 
statement,  in  the  deed^  of  purpose  of  grant  un- 
wcwBuy.    Ketdian      C%  liuPpolu,  12-620, 

10125.  Said  part  of  square  48  could  not  be 
eold  on  an  execution  against  the  city.  Id. 

10129.  Cemetery.  The  owner  of  land  allowed 
a  portion  to  be  used  by  public  generally  for  a 
burying-ground,  and  he  expected  that  there 
would  be  a  church  edifice  thereon,  at  some  time. 
He  did  not  intend  to  vest  title  in  trustees  of  any 
denomination.  He  did  not  belong  to  any  church, 
but  formerly  belonged  to  "  Separate  Baptists." 
The  "Separate  Baptists"  commenced  m  church 
building,  and  after  death  of  such  owner,  "  went 
down,"  and  its  members  assumed  a  new  name- 
Church  building  was  completed  by  new  organ- 
ization. One  01  heirs  promised  to  make  a  deed 
to  "Separate  Baptists,"  but  not  to  new  organi- 
zation. Hdd;  the  trustees  of  new  organisation 
can  maintain  no  action  to  recover  sncn  portion, 
or  to  compel  conreyance  of  same  to  such  church, 
ifiofes  V.  Dattford,  47-223,  '74. 

10130.  In  pais.  Pleading.  Action  to  injoin 
a  city  from  improving  what  city  considered  an 
alley,  by  one  owning  a  life  estate  in  property  in 
question.  Answer,  by  city,  all^[ed  :  that  owners 
of  land,  comprising  block  or  square  through 
which  was  the  supposed  alley,  subject  to  plain- 
tiff's life  estate  therein,  witii  full  knowledge  and 


consent  of  plaintiff,  opened  and  laid  out  said 
alley,  throng  whole  width  of  said  block,  in  such 
manner  as  to  correspond  with  other  alleys;  also 
divided  block  into  lots  by  metes  and  bounds 
abutting  on  said  alley;  that  said  owners  and 

Slaintiu  executed  divers  leases  to  said  lots,  for 
9  years,  all  describing  said  lots  as  extending  to 
said  alley ;  that  since  '58,  with  the  full  knowl- 
edge of  plaintiff,  said  alley  was  used  by  public 
and  tenants;  that  said  user  was  open,  notorious 
and  exdnsive  of  use  of  same  by  owners.  Flayer, 
that  injunction  be  dissolved.  Hdd;  answer 
good.  A  dedication  to  public  was  shown.  Ther^ 
fore,  city  had  jurisdiction  overalley.  OUj/Bvamh 
nZfev.  EmnM,  »7-229,  '71. 

lOlSl.  A  dedication  by  acts  tn  pais  can  not 
be  shown  under  a  general  denlaL  Id, 

10182.  The  question  whether  a  person  in- 
tended to  make  a  dedication  of  ground  to  the 
public  for  a  street  or  other  purpose  must  be  de- 
termined from  hia  acts  and  statements  explana- 
tory thereof,  in  connection  with  all  circum- 
stances surrounding  and  throwing  light  upon 
subject,  and  not  from  what  he  may  sabsequoitly 
testify  as  to  his  real  intent  in  relation  to  matter. 
(%  Colvmbua  v.  Dakn,  86-330,  '71. 

10188.  The  dedlcatlong  contemplated  in 
sec.  2,  act  of  '18,  entitled  "  an  act  for  recording 
town  plats,"  apply  to  and  include  streets.  Homes 
V.  'Rmuu,  7-38,  '65  ;  Onttml  IiuTpolia  v.  Croat,  7-9, 
'56. 

10184.  Property  so  dedicated,  can  not  be 
granted  another.   Haynes  v.  T/urnuu,  supra. 

10185.  Under  that  section,  real  estate  dedi- 
cated for  a  street  or  alley  could  not  be  reclaim- 
ed by  donor,  without  consent  of  owneni  of  prop- 
erty adjoining  such  street  or  alley.  Conned  In- 
cPpolu  T.  Croat,  supra. 

10186.  The  laving  out  of  an  addition  to  a 
town,  recording  plat,  and  selling  lots  with  refer- 
ence to  adjoining  streets  and  alleys,  give  to  pro- 
prietors of  such  lots  a  private  right  in  such 
streets  or  alleys,  distinct  from  claim  of  public, 
which  even  legislature  can  not  take  away,  unless 
to  appropriate  such  streets  or  alleys  to  a  publie 
use.  Id. 

10187.  Adedleation  may  be  proved  by  panL 
JDm  t.  RaL,  de.,  2bm  Attiea,  7-641,  '56.  CL 
(TaymiT.  Bmon,  16-201,  '60. 

DEEDS. 

I.  Form.  Seat.  EquiiabU  Morigagc 

TI.  BecUeda. 

IIL  Otmttruetioit- 

IV.  BbHo.  Ocmaeiis. 

V.  Ddioay.  AdenoukdgmeaC 

yi.  Begislraivm. 

VII.  iVoq/l  Exeeutian.  Ootuideratum, 

VIII.  Agent;  Exeat^;  Ikdanttiaiu~ 

IX.  Lad  or  Dedrnyed. 

X.  Qmeratfy. 

L  Foim.  Seal*  EqnitaMe  Mortgage* 

10188.  A  deed  b  good  wtthont  a  data. 

Thompton  T.  TAon^won,  0-323,  '57. 

10189.  The  estate  granted  may  be  by  words 
in  the  premises, orinAaAen4iumandfaR«n(fu»i.  Kenr 
worthy  V.  TulliM,  8-96,  '51. 

10140.  Deed,  conveying  tn  general  temu. 
wlthoat  a  gpeeifle  dewrlption  of  property,  all 
vendor's  property  inheritea  from  a  person  namedy 
is  good.  Barm  v.  Barttdt,  47-98,  74. 
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10141.  A  conTeradce  of  freehold  jpanes  em- 
blements where  QothinK  is  said  on  nibjecL  GKop- 
moR  V.  Long,  10-466,  '68. 

10142.  Christian  name  of  grantee  was  left 
blank,  by  mistake.  After  delivery,  grantee,  to 
defraud  creditors,  without  knowle<^  of  his 
wif<^  filled  in  her  Christian  name.  Held  ;  Utle 
was  in  fatuband  and  was  not  divested.  Ftddner 

Mimmr,  6-267,  *54. 

1014S*  An  instrument  containing  words 
tealed  with  inywaf,but  having  no  seal,  is  not  a 
deed.    Demmg  v.  BvUitt,  1  Bll.  241,  '23. 

10144.  Deeds,  defectlTe  for  want  of  aseal^ 
executed  prior  to  '57,  were  cured  hy  acts  '55.  p. 
38,  acts  S.  a  '08,  p.  39.  CvSxrUm  t.  Parher,  15- 
234,  m 

1014S>  A  deed,  conveying  interest  in  lands, 
signed  and  acknowledge  by  a  husband  and 
wife,  bat  In  the  bod;  of  which  the  wife's 
nme  Is  not  Inserted,  does  not  convey  interest 
of  wife.  Qa  T.  WetU,  7  Blf.  410,  '46.  Kor  re- 
trase  her  doww.  Dtma  t.  BarthaibmeWy  8-486, 
'62. 

10146.  A  ftmt  covert  is  not  bound  by  her  cov- 
enants of  title,  or  right  to  convey,  in  a  deed. 
DcoM  r.  SarUnlamiem,  sinra.  Aktridge  r.  Btaiimm, 
3fiU.201,  *3S. 

10147.  An  instrament.  pniporting  to  be  a 
deed,  eontoiiiliif  bo  words  of  ewBrejrance  and 
DO  name  of  a  grantee,  is  void.  Dnvis  v.  Davis, 
4«-661 ,  '73. 

10148.  The  memoranda  of  a  reeorder,oo 
a  deed.  Is  no  Mit  of  it.  Faulkner  t.  (herturf, 
4»-26&,'74. 

10149.  A  4ee4  maj,  In  pirfnt  of  law,  be  a 
mortgage  only  j  and  grantor  has  a  right  to  pos- 
session of  property,  nntil,  as  a  mortage,  it  is 
foreclosed.  Its  character  as  a  mortgage  may  be 
siiown  by  parol  eridmce.  Wheeler  v.  Jfiuton,  19- 
334,  '62.  (As  to  form  of  pleadings,  see  this 
case.) 

10160.  A  executed  a  conveyance  to  a  trustee, 
for  use  of  his  infant  son  B,  in  which  it  was  re- 
cited tfauat  A  had  received  sum  of  fSOOO,  belong- 
ing to  his  son.  The  consideration  of  conveyance 
was  declared  to  be  "the  said  sum  of  $3000,  or  so 
much  thereof  as  the  premises  hereinafter  de- 
scribed may  be  worth,  and  the  sum  of  $1."  Cov- 
enants of  seizin  and  of  warranty  were  contained 
in  instrument,  and  there  was  no  defeasance,  nor 
any  covenant  to  pay  the  said  sum  of  $3000. 
Hdd;  that  instrument  was  not  a  mortgage, 
bat  a  deed,  by  which  a  title  in  fee  passed  to 
son,  in  satisfaction  of  so  much  of  debt  as  land 
was  worth.   Reynold*  v.  Davidton,  27-296,  '66. 

10161.  Gqaftable  mortgage.  That  "a  pa- 
rol agreement  that  a  deed,  absolute  in  its  form, 
shall  stand  only  as  a  security  for  a  debt,  is  not 
void,  as  an  attempt  to  create  a  trust  by  parol," 
is  a  legal  proposition  well  established.  Bvld\er 
V.  mSt.m-\%,  77;  Savmrth  v.  Wortkington,  6 
Blf.  361,  '40:  Abont  v.  JSumetf,  2  Blf.  101,  '27 ; 
Gme  V.  JByeftonait,  SO-670,  '68;  Oonwdl  v.  EviU, 
4  Blf.  67,  '35;  8L  John  v.  Rtmaih  1-84,  '48; 
Smiik  V.  i^fa,  S2-S9,  '64 ;  WheeUr  v.  Jeuaton, 
10-334,  '62. 

1016S.  Where  a  grantee  agrees  to  give  a  de- 
feasance, and  after  he  has  f|ot  deed  evades  doing 
It,  equity  will  relieve  against  fraud,  and  force 
agreement  Btdeherv.  SMtt,  60-170,  '77 ;  Teamie 
T.  fimUr,  M-669,  77;  ^nioMv.  Oori,  16-177, 

ioiU.  Deed  executed  while  statute  of  '24 
Wis  in  foree^  contained  onfy  following  on  sub- 


ject of  dower :  "  In  witness  whereof,  the  said  J 
and  R,  his  wife,  who  hereby  relinquishes  her 
right  of  dower  in  the  above  premises,  have  here^ 
unto  set  their  hands,  the  date  above  mentioned.** 
Held;  dower  was  released.  Held;  statement  of 
officer  before  whom  Hcknowledgment  was  madey 
in  his  certificate,  that  she  "thereby  relinquished 
all  her  right  and  claim  to  dower,"  etc..  would 
not,  of  itself,  release  her  dower.  DamaV.BartM- 
omew,  8-486,  '62. 

10154.  Deed  by  a  husband  and  wife,  good  in 
form  and  acknowledgment,  and  in  its  operative 
parts  conveying  a  fee,  is  not  vitiated  by  a  eon- 
clndfng  clanse  using  the  word  "dower,*' 
assuming  to  state  legal  effect  of  conveyance  as  to 
wife:  latter  is  surplusage.  Johnson  v.  SoeheelL 
12-76,  '69. 

10166.  In  '47,  and  until  May  6,  '63,  common 
law  doctrine  prevailed  in  this  state,  that,  in  any 
deed  or  contract  for  conveyance  of  real  estate, 

words  of  Inheritanee  were  necessan  to  eoa> 
rev  an  estate  la  ISm.  Niekotam  v.  Ctaress,  69- 
39,  '77. 

10166.  Our  statatory  deed,  which  "conveys 
and  warrants,"  transfers  land  with  appurte- 
nances and  hereditaments  to  the  grantee,  "her 
heirs  and  assigns,"  with  covenants  of  srisin  and 
warranty,  as  fully  as  if  these  words  were  there- 
in written,  like  a  common  law  form  deed.  Kebper 
V.  Klein,  61-316,  '75.  Cf.  Ooleman  v.  Lyman,  4^ 
289,  '73:  Oarver  v.  Louiham,  88-530,  '72. 

10167.  A  eoBveyanee  to  a  trainee  (not  con- 
taining the  words  "  and  heirs"),  to  sell  and  con- 
vey by  deed  in  fee-simple  to  purchaser  and  his 
heitB,  conveys  to  trustee  fee-simple.  Aittbon  v. 
ioow,  4-607,  '68. 

10168.  If  execution  of  a  deed  by  commis- 
sioners of  Illinois  grant  be  conformable  to  laws 
of  Virginia,  it  is  sufficient.  Henthora  v.  Doe,  1 
Blf.  157,  '22. 

10169.  Bai^fn  and  Bale.  Ejectment  by  les- 
see of  B  T,  a  mortgagee  in  fee,  against  mortgagor. 
The  defendant,  to  prove  title  out  of  lessor, Intro- 
duced following  deed :  "Know  all  men  by  these 
presents,  that  I,  B  T,  of,  etc,  for  and  in  consid- 
eration of  the  sum  of  $1,200  to  me  secured,  have 


my  right,  claim,  and  interest,  In  and  to  a  certain 
mort^ige,  and  the  premises  therein  described, 
made  and  executed  to  me  by  J  L  Q,  on,  etc.,  ti> 
secure  to  me  the  payment  of  $1,400,  with  inters 
est,  etc  And  I  hereby  authorize  and  empower 
the  said  J  Q  and  S  M  to  prosecute,  in  my  nam& 
all  suits  now  commenced  by  me,  or  to  begin  and 
prosecute  to  final  judgment,  any  and  all  suits  in 
my  name,  which  thejr  may  deem  necessarv,  in 
and  about  the  collection  of  the  $1,400,  ana  the 
interest  thereon  accrued,  or  which  may  hereafter 
accrue,  they  being  responsible  for  all  costs,  ex- 
penses, etc.;  and  they,  said  J  Q  and  S  M,  are 
hereby  fully  authorized  and  empowered  to  order, 
direct,  and  control,  the  said  mortgage  and  the- 
collection  of  the  money  thereby  secnred  (in  my 
name,  and  for  their  use  and  benefit),  to  all  in- 
tents and  purposes,  as  fully  and  amply  as  I  mi^ht 
and  could  do  myself,  and  to  receive  and  receipt 
for  the  same;  hereby  ratifying  and  confirming 
whatsoever  the  said  J  G  and  S  M  shall  and  mar 
lawfully  do  in  the  premises.  Witness  my  hand 
and  seal  this  first <^ March, '41.  B.T.  {M.)* 
It  appeared  that  when  this  deed  was  execnted, 
notes  were  given  for  purchase-numey,  and  that 
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mortgage  referred  to  in  said  deed  was  same  with 
mortgage  relied  on  by  plaintiS'.  Held;  this  in- 
fltrument  was  a  deed  of  oargain  and  sale  of  mort- 
gaged premises,  which  passed  use  to  bargainees, 
and  that  statute  of  uses  transferred  to  them  pos- 
aession.  Held;  said  deed  authoriied  bargainees 
to  collect  mortgage  debt  for  their  own  use,  in 
name  of  bargainor.  Qivm  y.Doe,1  Bit.  210^  ^44. 


IL  Secttab. 

10160.  A  made  voluntary  conveyance  to  his 
daughter.  By  mistake,  nameof  husband  of  daugh- 
ter was  itu«ted  as  grantee.  Deed,  on  its  fwe, 
purported  to  be  for  a  Talnable  consideration. 
Said  husband  mortgaged  land  to  a  bona  fide  mort- 
agee,  for  value  received.  Action  by  mortagee  to 
correct  description  of  propertv.  Hdd;  A  was 
estopped,  by  reeitalg  in  his  deed,  to  deny  that 
there  was  a  valuable  consideration,  or  that 
»antee  named  was  true  one,  against  mortgagee. 
German  MiUvai  Jn*.  Co.  v.  Grim,  82-249,  '69.  Cf. 
7-60Q;4  Bit  435. 

10161.  A  recital  tliat  tke  parehase-money 
biupatd  is  constructive  notice  to  all  the  worM 
of  fact.  Melrtm  v.  ScM,  18-250^  '62.  CL  Bnm^ 
mm  V.  May,  42-92,  73. 

10162.  Reeltals.  laaoeent  parefaaser.  A, 
as  widow,  obtained  judgment-hen  on  specific 
realty  of  B,  which  was  described  with  great  un- 
certainty,  but  sufficiently,  to  enable  a  court  to 
render  it  definite.  B  conveyed  the  same  by  war- 
ranty to  C,  '*  saving  from  such  warranty  the 
claim  of  A  (described  by  her  nem  name  by  marri- 
age) fifteen  dollars  per  year,  from  March  last," 
and  dcKribed  loopert^  correctly  in  his  deed. 
C  conVCTed  to  K  Action  by  A  to  reform  her  de- 
cree, and  enforce  said  lien  against  D.  Udd;  D 
was  bound  to  take  notice  of  recital  in  deed 
from  B  to  C.  Held  ;  if  D  received  such  convey- 
ance with  knowledge  of  said  judgment,  he  holds 
subject  to  judgment-lien.  CWman  t.  Waiao*, 
£4-65,  '76. 

1016ft.  duardlaitB'  deeds,  made  by  order  of 
court,  seed  aot  reelte  at  larfe  time  of  filing 
petition,  order  directing  sale,  order  confinning 
sale,  and  order  directing  conveyance,  but  may 
contain  a  succinct  statement  of  such  Older.  Wor- 
tkington  v.  Dunkm,  41-515,  73. 

10164*  Joint  makers  of  a  deed  or  mortei^, 
are  held  to  have  notice  of  Its  contents.  Srink- 
meifer  v.  Bromelter,  66-487, 76. 

10166.  A  sold  part  of  a  tract  of  land  to  B, 

5iving  a  title-bona,  and  subsequently  a  deed, 
.fterward  he  conveyed  residue  to  C,  by  deed. 
B's  title-bond  and  C's  deed  recognized  a  com- 
mon boundary  between  tracts.  But  B's  deed 
•contained  a  description  different  from  that  in 
his  title-bond,  by  which,  on  survey,  it  was  found 
to  convey  part  of  land  embraced  by  deed  to  C. 
B's  deed  was  on  record  when  C  purchased  ;  but 
A,  grantor,  and  not  B,  was  in  possession.  C 
bringi  a  bill  for  reformation  of  B^s  deed.  HeUi; 
(1)  the  fact  that  C  is  a  stranger  to  deed  is,  in 
this  case,  entitled  to  little  weight ;  but,  if  that 
were  a  valid  objection,  he  would  still  be  entitled, 
if  facts  otherwise  warrant  it,  to  a  restraining  or- 
der, as  to  so  mnch  of  deed  as  went  beyona  in- 
tention of  parties ;  (2)  that  title-bond,  and  parol 
evidence,  were  admissible  to  explain  deed. 
BUmtim  V.  Wrigkty  »-126,  '67. 


m.  Cons^ctton. 

10166.  The  lex  ret  tUa  determines  whether  a 
deed  bf  land  passes  tiUe.  BetheU  v.  BeUuS,  64- 
428, 76.  The  Ux  loei,  where  deeds  are  executed, 
detenriinea  whether  they  contain  covenants  of 
seixin.  Id. 

10167.  One  state,  by  construction,  can  not 
make  a  deed  containing  no  covenants,  executed 
in  another  state,  include  personal  covenants  of 
seizin.  Id. 

10168*  That  part  of  a  deed  deecriblng  prem- 
ises conveyed  is  always  construed  wiVa  great 
liberality.   Key  r.  Orfmnder,  29-1,  '67. 

10169*  Where  premises  were  described  as 
forty  acres,  in  a  certain  section,  north  of  Otter 
creek,  and  reference  was  made  to  a  mortoage  of 
same  premises,  in  which  land  was  deecnbed  as 
all  of  said  section  north  of  Otter  creek.  Hdd; 
deed  was  not  void  for  uncertainty.  Id. 

10170.  Bouidary.  Where  two  objects  or 
lines  answer  calls  of  a  deed,  and  it  appears  that 
grantor  owned  up  to  one,  but  not  space  betwe^ 
that  which  call  nrst  meets  is  bounaaxy.  Hwal  t. 
Francis.  6-302,  '54. 

10171.  A  railroad  conpaBy  exeeeted  to  a 

trustee  a  deed  of  tmstf  to  secure  pap^^ment  ttf 
certain  bonds,  giving  to  trustee  certain  powers 
as  to  operation  of  road,  and  granting  "  the  road, 
railways,  bridges,  locomotives,  engines,  cars,  de- 
pots, right  of  way  and  land,  with  all  buildioga. 
shops,  tools  and  machinery  then  in  use,  bwned 
by  tnem,  or  which  they  mignt  thereafter  acqnirv^ 
with  superstructure,  rails,  and  otker  material 
wed  thereon.  Hdd;  said  grant  embraced  wood 
provided  for  use  of  road  from  time  to  time.  Cbe 
V.  MeBmm,  22-252,  '64. 

10172.  Woids"  grant,  bargain,  seU  aad 
COnTcy  **  do  not  imply  any  covenants  in  a  con- 
veyance in  fee.    Belhdlv.  Bethell,  64-428,  76. 

10178.  Words  "grant"  or  "demise ''imply 
a  covenant  of  tiHt  in  a  lease  for  years.  JiL 

10174.  A  deed  in  which  is  used  the  words 
"  release,  lemise  and  forever  quit-claim,"  passes 
the  fee  to  grantee.   Sow  v.  BedeeO^  80-154,  '68. 

10176.  A  deed  of  bai>tain  and  sale,  or  by 
way  of  release  or  quit-claim,  cOBventhe  pres- 
ent estate  of  the  grantor,  but  binds  none 
acqnlred  afterwards.  Oontsiniogno  covenants 
of  title,  there  is  no  estoppel.  Niehoi»anT.  CtzrtM, 
46-479,  '74. 

101 76.  A  deed  conveying  certain  real  estate 
to  a  husband,  to  be  held  for  and  during  his 
natural  life,  and  to  his  wife,  if  she  be  living  at 
time  of  husband's  death,  and  to  her  heirs  and 
assigns  in  fee ;  and  if  she  be  not  living  at  time  of 
death  of  her  husband,  then  to  heirs  and  assinis 
of  husband ;  gives  to  husband  an  estate  for  life ; 
and  if  husband  survives,  gives  to  him  an  estate 
in  fee;  if  wife  survives,  gives  to  her  an  estate  in 
fee.  Onnon  v.  MeOatlin,  60-334,  '78;  Driot  ▼. 
QuackeiUmak,  20  475  '68. 

101  TTTConveyance  to  A,  **uid  the  h^ra  of 
her  body  by"  B,  Iter  husband,  grants  an  estate 
in  fee  to  A.    7V/)ton  v.  LaJtote,  27-484,  '67. 

10175.  Conveyance  to  A,  "and  her  heirs 
Ibrever,'*  with  an  expressed  condition  that 
said  A"take  a  lifeestate,  *  *  *  with  remainder 
to  heirs  of  A,  *  *  *  and  that  B  shall  inherit  as 
one  of  heirs  of  A,"  creates  in  A  an  estate  in  fob 
HuU  V.  BMlt,  flS-2&,  '64. 

101 70.  A  conveyance  by  A  to  grantor  passed 
fee.  Id. 
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10180.  AconTeTaiH«toA,**diirii^lierlU!B, 
In  remainder  to  ue  Inve  of  her  bod^,  their 
lieirB  and  aaugns  forever,"  vests  a  feMiinpIe 
interest  in  lands  conrOTed.  I^ng  t.  Eea,  66- 
1,77. 

10181.  Conveyance  to  W,  **  during  her  life- 
time, and  after  her  death  to  descend  to  the 
lieirs  of  her  ImAJj"  *  *  *  creates  an  estate  in 
fee  in  W.   Andran  v.  Sfntrlm,  S&-262,  71. 

10182.  Deed,  conveying  to  A  "and  her  chil- 
•dreo,"  was  executed  in  April,  and  a  child  of  A 
was  bom  in  December  of  the  same  year.  Held; 
snch  ehlld  was  In  belnr,  and  takes  as  grantee 
in  Buch  deed.    King  v.  lUa,  66-1,  77. 

10188.  A,  and  her  children  in  being,  take  as 
tenaota  in  common.  Those  batten  after,  do 
not  take.  Id. 

10184.  In  a  trust  deed,  nnhom  children 
may  be  provided  for,  vhen  there  is  a  trustee. 
Id. 

10185.  Devise  to  A  and  B"all  my  lands, 
*  *  *  for  and  during  the  term  of  their  natural 
lives,  and,  after  their  decease,  *  *  *  to  their 
cUlaren,  the  heirs  of  their  bodies  forever," 
creates  in  A  and  B  estates  for  life.  Shdla^a  0am 
does  not  apply.  Doe  v.  Jaekmaa,  6-283,  '64;  Sor- 
den  T.  Chdnmod,  1-107,  '48.  Authority  of  these 
cases  is  overruled.   See  King  v.  Itea,  56-1. 

10186.  Deeds  win  be  eongtrned,  if  possi- 
ble, so  that  they  may  not  be  a  nullity.  Qmo  v. 
Aldridge,i7-2H,'m. 

10187.  Adeed,  conditioned  that "  B  is  to  have 
the  privil^e  of  a  support  off  of  said  lands  dur- 
ing nis  life-time,  irithont  incumbrance,"  should 
be  oonstraed  to  carry  out  intention  of  grantor ; 
and  "without  incumbrance,"  was  intended  to 
mean  without  incumbrance  of,  or  impediment  to, 
rights  of  said  B.   Smt  v.  Dunning,  72-343,  '80. 

10188.  Equity  will  notaid  in  perfecting  title 
nnder  a  voluntarr  deed.  Froman  v.  Fnman,  IZ- 
317, '59.  Cf.  6S-1;  65-463. 

10189.  Execator's  deed.  Where  a  sale  of 
land  was  made  by  an  executor,  and  a  deed  sub- 
fleqnently  made.  Hdd;  when  deed  was  ezeon- 
teoL  it  ruated  back  to  time  sale  was  confirmed 
and  deed  ordered.  BeUom  v.  JfeOtnnu,  1 7-64, 
'61. 

10190.  The  court,  and  Mtthejaij,  should 
decide  as  to  character  of  a  deed.  Cm^-r.JRna, 
49-482,75. 

10191.  Adeed,though  absolute  on  its  Ikee, 
Intended  for  security  for  a  debt,  is  but  a  mort- 
gage and  conv^s  no  title  to  an  assignee  with 
notice.  QrtAam  v.  Oraham,  66-23,  '76;  Biairi. 
Aim,  4  Bit  539, '38;  Oxm  v.  .fi^,  7-359,'65; 
aM  V.  Brand,  64-427, 78;  ChtoeMT.  EiUs,  64- 
681,78. 

10198.  A  deed  was  made  by  a  debtor  to  his 
creditor,  who,  at  same  time,  executed  to  former 
a  title-bond,  conditioned  for  a  re-eonveyance, 
if  grantor,  by  a  certain  time,  should  pay  off  in- 
debtedness and  taxes :  otherwise,  grantee  should 
be  put  in  fall  possession.  Grantee  died,  leaving 
debta  nnpaid.  His  heirs  divided  property  with- 
out administration.  Held;  if  such  heirs,  by  con- 
veyance of  said  land,  treated  said  transaction  as 
a  sale,  they,  or  their  assignees,  could  not  after- 
wards treat  it  as  a  mortgage.  H^;  if  said 
grantor  delivered  up  said  title-oond  to  said  heirs, 
m  consideration  oi  their  conveying  a  part  of 
said  land  to  a  son  of  gnntor,  this  confirmed 
orimial  sale,  and  said  heirs,  or  their  assignees, 
eottld  no^  wereafter,  by  foreclosure,  treat  it  as 
«  mortgage.  t.  Amfey,  62-46,  75. 


10195.  Action  to  recover  land.  Plaintiff  of- 
fered in  evidence  a  patent  from  U.  S.,  dated  '24, 
to  one  K,  and  adeed,  npon  back  of  patent,  from 
K  to  H,  dated  Feb.  16,  '27,  nnrporUng  to  have 
been  executed  in  presence  of  witnesses,  and  also 
an  indorsement  of  a  certificate  of  acknowledg- 
ment of  same  by  K.  Deed  was  not  recorded ;  and 
it  was  objected  to,  for  reason  that  it  was  not  ac- 
knowledged or  recorded.  It  had  not  appeared 
by  pleadings  that  defendants  were  subsequent 

Surchasers.  The  R.  S.  of  '24  were  In  force  at 
ate  of  deed.  Held;  deed  was  admissible  in  evi- 
dence ;  tiut  its  force  would  depend  upon  the 
attitude  in  which  defendants  were  placed  by 
whole  evidenca    WiggiMV.  HoUe^,  11-2,  '68. 

IT.  Pardes.  Capacity. 

10194.  Deed  to  a  person  itavlng  no  exist- 
ence, passes  no  title;  for  atitlebyiwed  implies 
a  contract,  or  at  least  competent  parties.  Imrri- 
man  v.  Soulham,  16-190,  '61. 

10196.  A  deed  of  conveyance  to  heirs  of  A, 
while  A  is  living,  is  void.  B'tiu^  v.  Wintloa, 
52-8,  75. 

10196.  The  capaeitv  of  a  married  wowui 

to  convey  her  real^,  is  the  creature  oi  statute 

law ;  and  to  make  her  deed  effectual,  forms  and 
solemnities  proscribed  by  statute  must  be  pur- 
sued.   MaUox  V.  Eigkahue,  SO~95,  '72. 

10197.  Deed  of  a  wife  to  her  hnsbaul  was 

absolutely  void,  both  at  law  and  inequity.  Kin- 
namm  v.        44-275,  73. 

19198.  The  power  oftiie  wife  to  eaenber 

or  convey  her  lands,  is  only  limited  by  requir- 
ing her  husband  to  join  in  deed.  TiUs  mur  be 
done  to  secure  a  debt  of  husband.  Bubble  v. 
26-322,  '64. 

10199.  A  conveyance  to  "children"  u  not 
joint.  Title  to  each  grantee  depends  upon  its 
own  facts.   AUen  v.  Vetlai,  60-245,  '77. 

10200.  The  wife  does  nottake  title  to  real 
estate  mentioned  in  sec.  27, 1  B.  8.  76^  p.  413 
(v.  B.  a  '81, 2491 ),  by  a  conveyance  to  her,  but  by 
operation  of  law,  through  a  conveyance  to  her 
husband.  Her  title  can  not,  in  reason,  be  moro 
perfect  than  his.  If  he  fails  to  perform  act  of 
nling  it  in  recorder's  office,  whereby  his  title  Is 
lost,  as  against  a  bona  fide  purchaser  from  his 
grantor,  that  of  his  wife  mustgo  with  his.  Thero 
IS  no  equity  in  giving  her  a  preference  over  such 
a  purchaser.   Alexander  v.  HerberL  60-184,  77. 

10201.  The  grantor  of  a  deed  Is  only  howid 
by  the  oUlnitloBB  eoatained  tberei>,bT  an 
acceptance  oi  it  and  estate  conveyed.  Bum  t. 
BurA,  62-136,  '75. 

10202.  A  court  had  no  power  to  compel  a 
husband  to  join  with  wife  in  a  deed  to  wife's 
lands,  though  wife  has  executed  her  deed  and 
received  consideration.  Stevens  v.  I\iriak,  29- 
260  '68 

10208.  Where  a  husband  and  wife  joined 
in  a  deed  to  one  who  had  notice  of  an  equity  In 
another,  a  recovery  by  holder  of  prior  equity 
does  not  annul  deed  to  purchaser  with  notice, 
but  only  transfers  legal  title  from  him  to  holder 
of  equity,  free  from  any  claim  to  wife.  FarUg 
V.  Eikr,  ■S9-322,  '68. 

10204.  The  deed  of  an  infant  is  voidable, 
and  notvoid.  Boieoei  v.  Aw,  8-110}'56;  Dmt. 
Abenutim,  7  Blf.  442,  '45. 

10206.  An  alien  may  pwrdaM  and  eoarer 
lands,  but  at  common  law  he  was  liable  to  bo 
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dlTCsted  of  title  by  an  inquest  of  office.  Sot- 
lUad  T.  Bd.  Qm'a  Lake  a).,^6-363.  77. 
10206.  Adertsee  is  bonndbrue  testator's 

deed,  to  same  extent  as  testator  Kinuelf.  Thomp- 
eoa  T.  Uumpton,  0-323,  *67. 

10807.  Astmsertoadeedoroontnetcan 
take  no  advantage  of  a  breach  of  its  oonditions. 
Beyer  Y.  Tresder,  18-260/62. 

10808.  A  deed  maj  be  aTotded^  either  at 
lav  or  equity,  if,  attimeof  its  execntioni  obligor 
was  so  destitute  of  understanding  as  not  to 
know  what  he  was  doing;  whether  incapacity 
was  occasioned  by  idiocy,  Innacy  or  drunk- 
enness, Harbison  t.  Lemon,  3  Blf.  61,  '32 ;  Jen- 
sen  T.  Howard,  6  Blf.  240,  '42 ;  JSeinsibt^^  t. 
Sogge,  87-207,  71 ;  CStmmiaga  v.  Henry,  10-109, 
'68. 

10800.  A  party  seeking  to  avoid  coDveyance 
must  show  insanity  was  onspring  of  mental  dis- 
ease.   Wray  r.  Wrau,  *2-126,  '69. 

10210.  Sanity  of  grantor.  In  an  action  to 
recover  lands,  parol  evidence,  tending  to  prove 
that  grantor  of  a  deed  through  whica  adverse 
party  claims  title,  was  a  person  of  ansoand 
mind,  is  admissible.  Freed  v.  Brown,  6^-910, 
70 ;  JBrvun  v.  iW,  4ft-253,  73. 

10811.  A  deed  or  conveyance  of  land  by  a 
person noneonipos,  not  Jndiclally  so  declared, 
and  not  under  guardianship,  is  voidable,  and  if 
under  gnardianship,  void.  FVeed  Brown,  65- 
810,  76;  Crouee  v.  Holman,  10-30,  '62;  Niehot  v. 
2%omas,  6S-42,  '76;  Mwaetman  v.  Cravent,  47-1, 
74.  (Broun  T.  Rwd,  4S-253,  73 ;  modilied.} 

10218,  A  deed  Iton  hnsband  aad  wife, 

fiorporting  to  convey  only  her  interest  in  his 
anus,  has  no  validity  under  sec.  6  of  real  prop- 
erty act,  1  G.  &  H.,  258  (v.  R.  8.  '81,  2926).  Me- 
Oormiek  v.  Hunter,  60-186,  75. 

10213.  Sec.  27  of  the  law  of  descents,  1  Q. 
&  H.,  296  (v.  B.  a  '81,  2491),  does  not  author- 
ize such  conveyance,  except  his  interest  passes 
at  same  time,  or  haa  previously  been  divested. 
Id, 

10814.  During  coverture,  she  has  no  interest 
in  his  estate,  which,  while  his  interest  remains 
in  same,  can  be  separately  conveyed.  Id, 

10216.  A  deed  executed  by  a  woman  who 
belleres  she  Is  married,  but  is  not,  is  valid. 
X^v.XoM,  41-639,  73. 

T.  Dellrory.  AAnowIed^ent* 

Su  Adcnotdedgment ;  Ddwery. 

10816.  The  record  of  a  deed  is  prmoAde  ev- 
idence of  delivery  to  grantee.  Searvy  v.  Eldridge, 
66-44,  78. 

1081 7.  There  must  be  delivery  to  pass  title. 
tUUher  V.  Jfonsur,  6-267,  '64.  It  is  part  of  exe- 
cntion.  Gray  v.  Slate,  0-26,  *57.  It  is  a  ques- 
tion for  jury.  Dearmimd  v.  Dtarmond,  10-191, 
'68. 

10218.  The  leaving  of  a  deed  by  grantor  at 
recorder's  office  to  be  recorded,  and  assertion  of 
title  underit  by  grantee,  is  sufficient  evidence  of 
a  delivery.  3%E>r  v.  MeClttre^  88-39,  '67 :  Mai- 
Utt  V.  Bige,  8-S64,  '66;  SUnU  Y.Dimning,  78-343, 
'80 

10819.  A  deed  ma^  be  written,  signed,  ac- 
knowledged and  certified,  and  still  be  uiopera- 
tlve  for  want  of  delivery,  whether  grantor  be 
an  infant  or  an  adultj  and  anything  done  by 
grantor,  from  which  it  is  apparent  that  a  deliv- 
miy  was  intended,  by  word  or  act,  is  sufficient  to 


prove  delivery.  Burkholder  v.  Qi«id,  47-418, 74. 
Cf.  Somen  V.  PumpKrey,  24-231,  '65. 

10280.  Possession  is  prima  fkcie  evidence 
that  it  has  been  legally  delivered,  and  omu  of 
proving  contrary  devolves  on  the  peisoo  who 
seeks  to  set  it  aside.  .Berry  t.  Andenim.  88-36, 
'64. 

10281.  To  constitnte  a  delivery,  tten  But 
be  an  Intention  to  part  with  eoinivl  over  it 

as  its  owner.  Id. 

102S2.  Acceptance.  A  mortage  doee  not 
become  a  lien  until  its  acceptance.  Batna  v. 
IFAtfe,  66-1,76.  It  tokes  effect  from  its  deliv- 
ery. HocuUey  v.  ffatUey,  48-462,  74  j  MUOken  v. 
^m,  86-166, 71.  Also  a  deed,  Xowv.  ITeO^ 
26-503,  '66. 

10223.  Res  gestn.  A  written  acknowledg- 
ment by  grantor  of  a  deed,  of  same  date  of  exe- 
cution of  deed,  that  deed  was  executed  in  con- 
sideration of  certain  debts  due  from  him,  is  a 
part  of  ret  gasUz,    Doe  v.  Beagan,  5  Bit  217,  '39. 

10284.  The  parties  to  a  deed  had  it  pre- 
pared, and,  by  agreement,  it  was  signed,  acknowl- 
edged, and  left  with  a  justice.  Hdii  a  good 
deliTerv.   Ftwdl  v.  Kenler,  30-195,  '68. 

10826.  The  prodnetlon  of  a  deed  to  an  an* 
cestor,  by  heirs,  is  presumptive  evidence  of  a 
delivery  of  deed  to  such  ancestor.  SteiJe  t. 
Downing,  60-478,  78. 

10226.  'Where  a  ^art^  delivers  a  deed  or 
property  to  another,  with  intent  to  convey,  title 

nises,  even  though  intention  was  raised  by 
ud  or  false  pietenses,  but  such  title  is  voida- 
ble on  account  of  fraud,  etc. ;  Uiough,  if  such 
title  is  conveyed  to  a  bona  Me  purchaser  before 
avoidance,  it  becomes,  in  him,  a  complete  and 
absolute  title.  But  where  no  title  passes,  pre- 
tended purchaser  can  have  none  to  convey,  and 
there  being  no  estoppel  intervening,  original 
owner  may  reclaim.  Berry  v.  Andenon,  28-3^ 
'64;  BeUey.  Oi/«rftf,  21-411,  '63. 

10827.  Where  a  Ikther  ooBTefcd  lani  to 
his  daughter,  using  the  usual  formalities  in  its 
execution,  her  husband  being  present,  and  the 
deed  appeared  consummated,  though  left  in  cus- 
tody of  father  without  special  instructions. 
Held;  delivery  was  complete  and  binding.  Stv 
art  V.  H'eccLll-92,  '58. 

10228.  The  delivery  of  a  deed  to  a  third 
person,  for  use  of  grantee,  will  make  deed  ef- 
fectual from  instant  of  delivery,  if  grantor  part 
with  alL  control.  Id. 

10220.  Certificate  of  acknowledgnoat  at 
a  married  woman,  as  to  her  execution  of  a  deed» 
must  show,  by  facts  in  it,  that  she  bad  been  ex- 
amined apart  from  her  husband  in  manner  pre- 
scribed by  statute,  or  deed,  as  to  her,  will  not  be 
valid.    Jordan  v.  Corey,  2-385,  '50. 

10880.  Under  statute  of  '24,  it  would  be  suf- 
ficient to  show  that  she  "acknowledged  the  above 
deed  of  conveyance  to  be  her  voluntary  act  and 
deed,"  etc.,  as  it  will  be  presumed  officer  did  his 
duty  in  examining  her  apart  from  her  husband. 
-Steten*  V.  Doe,  6  Blf.  475,  '43. 

10281.  Aeknowiedgment  as  follows :  "per- 
sonally came  A  B,  the  executor  of  the  annexed 
deed,  and  acknowledged  it,"  was  suffident.  Dor 
var  V.  OardweU,  27-478,  '67. 

10868,  Under  sUtute  of '36,  masters  in  chan- 
cery had  aathority  to  take  acknowledgments. 
Oray  v.  Stiter,  24-174,  '65. 

10288.  Certificate  of  acknowledrmoit  by 
an  officer  to  a  deed  may  be  contested  and  r»- 
butted.    IFeodBv.  J%aenM^&-60,*66. 
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And  ma^  be  an«ndMl  by  officer;  and 
<tfcer  maj  amend  it  mmepn  time  when  its  In- 
anfficiency  is  tested  in  court.  It  is  the  duty  of 
officer  to  correct  it   Jordan  v.  Corey,  2-385,  *50. 

lOSW*  The  deed  of  a  married  woman  is  bind- 
ing upon  ber  without  being  acknowledged. 
SehUr  V.  We^mm,  69-143,  '77. 

10286*  Likewise  a  mortgage.  Hvbbkv.  Wright, 
« 8-322,  '&4. 

10887.  A  deed  was  execated  and  acknowl- 
edged, in  New  York,  before  a  commisBioner.  His 
certificate  was  defectire  for  not  containing  bis 
eeal.  It  was  recorded.  Htld;  the  record  and 
4e«d  were  rendered  legal  and  valid  by  act  of 
March  4,  '75  (Act  '75,  r^.  sess.,  p.  61 ),  and  same 
were  "declared  to  be  valid  and effectaal  to  all 
intents  and  purposes."  Cole  v.  Wright,  70-179, 
'80.    (e-R-S. '81,  29.35.) 

10288.  A  sherUTg  deed  is  ^ood  against  ex- 
ecution-defendant and  his  heirs  or  devisees, 
thoDgb  it  be  not  aeknowledred  or  recorded. 

Dizon  r.  Doe,  5  Blf.  106,  '89. 

10289.  Deed  is  not  void  for  want  of  an  ac- 
knowledgment, either  to  parties  to  deed,  or 
to  other  parties  having  a  knowledge  of  it,  or  be- 
canse  of  a  defective  certificate  of  acknowledg- 
ment. CoU  V.  Wriaht,  70-179,  '80. 

10240.  Certiieates  (rf  acknowledgment  to 

a  deed  do  not  depend  for  their  validity  npon  its 
being  made  matter  of  record.  A  deed  of  a  mar- 
ried woman,  without  such  certificate  as  statute 
requires,  can  not  be  recorded.  Jordan  v.  Oortv, 
8-385, '60. 

10841.  Deeds  of  bargain  and  salK  nnder 
oar  statute,  are  valid  between  parties,  without 
being  acknowledged  or  recorded.  Gtnm  v.  Doe, 
7  Blf.  210,  '44. 

10S42.  A  deed  executed  since  'O?,  conveying 
land  in  this  state,  is  valid  between  the  parties, 
though  it  be  unacknowledged,  and  be  without  a 
aubecribing  witness.  SteMMon  t.  CSintoL  5  Blf.  92, 

10248.  But  is  not  admissible  to  record.  Doe 
V.  Nmhr,  2  Blf.  32,  '26. 

10244.  When  acknowledged,  in  this  state,  be- 
fore a  notaiT,  clerk's  certificate  is  not  necessary. 
Doe  V.  Fand^vater,  7  BU.  6,  '48. 

n.  Beglstratlon. 

8u  SegidraHan. 

10245.  Record  of  a  deed,  not  acknowledg- 
ed or  proven,  as  required  by  statute,  is  not  no- 
tice to  a  bona  Sde  parchaser.  Demingy,  State,  28- 
416,  '64;  Tmfior  v.  City  It.  Wayne,  47-274,  '74. 

10246.  Deed  recorded  after  ninety  days 
from  its  execatlon,  is  notice 'to  any  purchaser 
after  such  record.  IKster  v.  TritUr,  8S-282,  '71 ; 
Jfott  V.  BathboM,  21-454,  '63. 

10247.  All  deeds  conveying  real  estate,  in 
this  state,  should  be  recorded  within  ninety 
days  from  execntion,  no  matter  where  executed. 
Doev.^o//,  2-566, '51.  Must  be  recorded  in  forty- 
five  days.  B.  a  ^81,  2931. 

10S48*  Where  a  debtor,  owning  land  in  dif- 
ferent counties  conveys  same,  to  a  tmatee,  for 
benefit  of  his  credltois,  the  deed  sbonld  be  re- 
corded In  each  frf"  said  counties*  Anter  v.  JUil- 

kr,  58-561,  77. 

10249.  A  bona  fide  pnrchaser  for  ralne, 
wlttont  notice  vt  an  unrecorded  deed,  can 
not  be  affected  or  injured  thereby.  Bmtg  v.  BaHv, 
«8-44%'71.  /  » 

10810.  A  deed  not  recorded  within  statutory 


time  is  void  only  as  to  a  person  who  has,  with* 
out  notice,  in  good  faith,  and  for  a  valuable  con- 
sideration, acquired  a  legal  interest  in  land. 
Runym  V.  MeCleihn,  24-166,  '65. 

10251.  Deeds  can  not  be  legally  recorded  in 
recorder's  office,  unless  they  have  been  first  du- 
ly acknowledged,  or  proved  and  certified. 

M(uon  V.  Oxtksey,  61-519,  '75. 

10252.  But  if  recorded  without  acknowledg- 
ment, record  is  not  admissible  as  evidence  of 
title  in  an  action  to  recover  lands  so  conveyed. 
ir«8«enna»     /bster,  57-408,  '77. 

10258.  Conveyance  of  swamp  lands  by  pat- 
ents from  state,  may  be  recorded  by  secretary  of 
state  in  books  in  his  office,  and  not  in  recorder's 
office  of  a  county.  Snch  record  will  be  sufficient 
notioe  of  title  to  world.    Maaon  v.  Coolaeg,  tmpra. 

Til.  Proof.  Execution.  Consideration. 

10264.  The  record  of  a  deed  Is  proper  and 
original  evidence,  without  deed  itselt  or  ac- 
counting for  iL  I^tttei-son  v.  DaUas,  40-48,  '74; 
Wiathip  V.  Clendetming,  24-439,  '65. 

10265.  Certified  oopies  of  record  of  deeds 
are  competent  evidence  under  section  283,  of 
code.  (v.  R  8.  '81,  462.)  Abthire  v.  State,  61M4, 
'76.    Of.  Bowen  v.  VanWinkU,  41-43^  72. 

10256.  If  a  deed  regularly  recorded  be  relied 
on  by  a  person  not  a  party  to  it,  the  record  book 
Is  admissible  to  prove  its  contents.  Diam  v. 
Doe,  6  Blf.  106,  '39;  Doe  v.  Holmes,  id.  319,  '40. 

10257.  Also,  when  ofiered  bj  a  suitor  not  a 

Sarty  to  conveyance,  nor  appearing  to  have  it  on- 
er nis  control.    Foreman  v.  MarA,  6  Blf.  285, 
'42. 

10258.  Conveyance  ot  land  executed  by 
an  Infiint  feme  covert,  is  not  admissible  evi- 
dence, if  objected  to,  nnless  certificate  of  consent, 
etc.,  required  by  statute  of  '89,  be  proved,  like 
any  other  written  instrument  with  subscribing 
witnesses,  by  examining  those  witnesses  or  one 
of  them,  if  they  or  either  of  them  can  be  pro- 
cured ;  if  not,  then  resort  should  be  had  to  next 
best  evidence.   Sheets  v.  Du/tmr,  5  Blf.  549,  '41. 

10259.  The  subscribing  witness  to  a  deed  re- 
sided in  Ohio,  and  acknowledgment  had  been 
taken  there,  before  mayor  of  Cincinnati.  Held  / 
deed,  on  proof  that  grantor  had  executed  it,  and 
witnesses  subscribed  it.  in  presence  of  witness, 
was  admissible  in  evidence.  T.  Graves, 
2  Blf  ]  91  '28 

10260.  '  For  use  of  wife  and  children.  Suit 
to  recover  land.  Plaintiffs  gave  in  evidence  a 
deed  from  a  person  admitted  to  have  been  owner 
of  land  in  fee  at  date.  It  conv^ed  land  to  R 
for  "sole  use,  ben^t  and  behoof"  of  wife  and 
children  of  H.  The  proof  was,  that  H  was  yet 
living  ;  that  his  wife  and  part  of  his  children 
had  died  since  execution  of  deed;  that  other 
children  were  plaintiffs,  and  claimed  under  deed. 
Hdd;  deed  was  legal  evidence;  that  legal  estate 
was  executed  and  vested  in  persons  for  whose 
use  trustees  took.  Adiins  v.  Uvdaan,  11-372,  '58. 

10261.  A  sheriff's  deed,  of  Itself,  is  no  ev- 
idence of  author!^  of  sheriff  to  sell,  nor  of  judg- 
ment or  execution.  .fiudiffettoR  v. /noeb,  47-498, 
'74. 

10262.  A  conveyance  of  real  estate  is  not 
admissible  evidence  for  grantee,  without  proof 
of  its  execution,  although  there  be  attached  to 
it  a  certificate  of  its  bavins  been  duly  acknowl- 
edged.  MvlU»  V.  Owfns,  5  Blf.  77,  '39. 

10268.  Parol  OTldence  is  admissible  to  show 
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when  a  deed  was  executed.   Davar  t.  QaxbeeU, 

27-  478,  '67. 

10264*  Or  to  remove  a  latent  ambiguity. 
a^Butua  T.  Awm,  18-318,  '69. 

1026S.  SnbseilMBg  wttnesaes  to  a  deed  are 
proper  persons  to  prove  its  execution,  if  they 
are  within  jnrisdiction  of  court  and  competent 
to  testify.    Sampton  v.  Grimes,  7  Blf.  176,  '44. 

10206.  If  subscribing  witness  to  a  bond  re- 
side out  of  state,  plaintiff  may  prove  hlg  hand- 
writing, although  defendants  have  procured 
his  deposition  and  filed  it  But  if,  after  refusal 
to  receive  evidence  of  hand-writing  of  witness, 
plaintiff  resort  to  the  deposition  to  prove  exe- 
cution of  lK>nd,  such  refusal  can  not  be  assigned 
as  error.   SaU  v.  Bodh/,  7  Blf.  355,  '46. 

10267.  A  conveyance  of  real  estate,  pur- 
porting to  be  executed  by  party  offering  it  in 
evidence,  is  not  admissible,  though  it  appear  to 
have  been  acknowledged  and  recorded,  unless 
its  execution  be  proved.    Bowter  t. 

Bit  6^*38. 

10268.  The  reftl  condderatiw  in  a  deed, 
whether  a  quit-cUira  or  a  warranty  deed,  can 
be  proven  by  parol.  Headriek  v.  Wwehari,  67- 
129,  '77 ;  MeDtU  v.  Gunn,  48-315,  '73 ;  Sobmiua 
V.  Xister,  80-142,  '68 ;  Pitman  v.  Otmner,  27-837, 
'66  ;  BoekhiU  v.  Spraggs,  9-30,  '57:  Diehm  v. 
.Kisey,  3  Blf.  189,  '33 :  AUen  v.  Lee,  1-58,  '48 ; 
HeaaiUon  v.  HeavUm,  29-^,  '68.  (Turner  v.  Ooot, 

28-  66,  '64;  overruled.)  SUamt  v.  JhtboiB,  &6- 
267,  76. 

10269.  Either  party  to  a  deed  is  at  liberty 
to  show  for  any  purpose,  except  to  prevent  its 
operation  as  a  valid  and  effective  grant,  that 
eongideration  was  greater  or  less  than  that 
named  in  deed,  or  that,  instead  of  money,  it  was 
something  else.  Matherr.  SeoUt,  85-1, 70 ; 

v.  Foma/,  17-386,  '61. 

10270.  Also,  in  contracts  of  sale.  3felfiiAan 
v.  auwart,  28-590,  '64. 

10271*  The  consideration  expressed  is  least 
important  part  of  a  deed,  and  may  be  varied,  to 
almost  any  extent,  hj  parol  evidence.  Estate 
created  does  not  depend  on  it,  bnt  on  conditions 
and  limitations  in  deed,  descriptive  of  its  quan- 
tity  and  duration.  Utompion  v.  Thompacm,  9-323, 
'57;  Atukewg  v.  Aruirewt,  12-348, '69. 

10272.  Different  consideration  may  be  Uioa 
proven,  though  the  legal  etDBctof  the  deed  be 
thereby  changed.  RockhiU  v.  Spraggt,  9-30, '67 ; 
Lamb  v.  Dmvoan,  19-40,  '62. 

10278.  A  deed  which  conveys  aothtiur,  is 

not  a  consideration  to  support  a  promise.  Jnr- 
pht/y.  Jona,  7-529, '56. 

10274.  A  voliintarjr  conveyance  without 
■nj  constderation,  is  binding  between  parties. 
Bama  v.  BarttetL  47-08,  '74 ;  MeOax  v.  Bwrkf  81- 
66, '69.  a  7  Bit  610;  19-271 ;  21-489. 

10275.  And  parol  evidence  can  not  be  given 
that  grantee  was  to  re-convey,  on  happening  of 
some  contingency.  Fouty  v.  Fauty,  84-433,  70. 
Cf.  Barnard  V.  Flinn,  »-204,  '56. 

10276.  A  voluntary  conveyance  is  ^|ood,  as 
against  a  subsequent  purchaser  with  notice.  Mc- 
Neeiv  V.  Rveker,  6  Blf.  391,  '43. 

10277.  A  deed  of  convevance  more  than 
80  years  oH,  unaccompanied  by  any  suspicious 
circumstances,  requires  no  proof ;  and  a  deed 
may  be  valid  without  being  recorded,  except  as 
to  subsequent  purchasers  without  notice.  J9m- 
thomv.Doe,!  Bit  157,  '22. 

10278.  By  terms  of  a  treaty,  which  conveyed 
titie  to  certain  grantees  without  a  patent,  it  was 


stipulated  that  lands  could  not  be  conveyed  by 
srantees  thereof  without  consent  of  president  of 
United  States.  A  deed  executed  by  grantees  un- 
der such  a  treaty,  is  inoperative  until  approved 
by  president,  and,  when  approved,  title  passes  as 
of  date  of  execution  by  grantee,  and  notof  date- 
of^^mxtval  by  presidnit.  Steepte  v.  Domit^ 

10279.  Adverse  possessioncan  notcommence! 
in  interim.   Ashley  v.  Eberts,  22-55,  '64. 

TUI.  Agent;  Execntlon;  Declaration. 

10280.  The  sUte,  by  its  officers,  conveyed  alf 
the  right,  title,  interest,  claim  and  demand 
which  state  may  hold  or  possess  in  northern  di- 
vision of  central  canal,  *  •  •  •  and  water^ 
power  and  appurtenances  thereunto  belonging,, 
including  its  banks,  margins,  tow-paths,  stde- 
cuts,  feeders,  basins,  right  of  way,  dams,  water- 
power,  structures,  and  all  the  appurtenances 
thereunto  belonging."  Deed  was  made  in  pur- 
suance of  an  act  of  l^^Uture  authorizing  such 
sale  by  such  officers.  Held;  deed  conveyed 
all  that  had  been  set  apart  by  state,  for 
use  of  canal  or  water-power  in  their  enjoy- 
ment and  occupation,  or  was  essential  to  their 
use  and  enjoyment.  Held;  fact  that  state  sold 
canal  in  parcels,  does  not  limit  property  con- 
veyed to  that  which  is  necessary  only  to  isolated 
portion  covered  by  deed.  Mm;  if  state  had  set 
apart  a  certain  portion  of  land  for  use  of  the 
canal,  adjoining  portion  above  conveyed,  she 
can  not,  after  sale,  say  it  was  not  essential  to 
enjoyment  of  this  portion.  Hdd;  that  parol 
evidence  of  statements  made  by  such  ofncets, 
while  effecting  sale,  as  to  what  was  included  in 
and  comprised  by  description  in  deed,  is  admis- 
sible to  show  what  was  intended  to  be  con- 
veyed. Bdi;  such  statements  b:^  agents  would 
only  be  mima  fade  evidence  against  state,  and 
not  conclusive.  Hdi;  the  word  "mais^na,"  In 
description,  means  something  more  than  is  ex- 
pressed by  other  terms  employed  to  expresa 
what  was  conveyed,  and  may  comprise  a  tract 
of  land  adjoining  canal's  bed.  at^;  state- 
ments made  by  such  officers,  after  sale,  would 
not  be  admissible  against  principal  as  notapart 
oirmffBiar.  KeM;  granting  power  to  anch  officers 
to  sell,  impliedly  confers  power  to  deUver  pos- 
session of  same.  Jnd.  CStaL  Qtnal  Cb.  v.  Slate.  68- 
676,76. 

DC  Lost  or  Destroyed. 

10281.  Bill  to  injoin  sale  of  land  on  execu- 
tion, on  ground  that  judnnent-debtor,  before 
rendition  of  judgment,  had  conveyed  land  to 
complainant,  whose  deed  had  never  been  record- 
ed, and  had  been  casaally  lost.  There  was  n* 
affidavit  of  loss  of  deed.  Held;  a  decree  for 
complainant  was  erroneous.  ChWisfe  v.  Bamaes, 
4-242,  '63. 

10282.  Courts  of  equity  can  not  require  a 
grantor  to  execute  a  second  deed^  where  one 
previously  executed  has  been  lost  or  destroyed 
while  in  possession  of  grantee.  Courts  of  equity 
will  establish  possession  of  party  who  clums 
title,  under  a  deed  which  has  been  lost  or  de- 
stroyed, or  grant  such  relief  as  circumstances  of 
case  may  require,  at  costs  of  party  seeking  relief ; 
and  in  such  case  an  affidavit  of  loss  of  instru-^ 
ment  is  necessarv  to  sustain  bill.  .flbdo^v.JSbonL 
2-474, '61. 
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102S8.  Land  was  conveyed  to  husband,  and 
4mA  afterwards  destroyed  by  him,  without 
being  recorded.  Held;  wife  (aabsequently  a 
widow)  was  not  eetopfed  to  claim  an  interest 
in  Bud  land,  by  virtae  of  her  marital  rights. 
Jehum  T.  3m»,  47-376,  '74. 

10SS4.  J  a  of  Viivinia,  on  June  21,  1880. 
conreyed  to  J  S,  of  Pennsylvania.  The  deed 
was  recorded  March  28,  '10.  In  '14,  records 
of  eoBBty,  IncladlBg  that  of  this  deed,  were 
destroyed*  In  pursuance  of  certain  enabling 
acts,  deed  was  re- recorded  May  21, '29.  Through 
this  title,  A  claimed  the  land.  OcL  5, '24,  J  B 
conveyed  a  part  of  same  land  to  B  8,  of  Va., 
and,  Jaty  23,  '27,  the  residue  to  J  H.  Through 
this  title,  B  claimed.  Issue:  which  deed  should 
prevail ;  one  to  J  8,  of  Penn.,  or  those  to  B  8 
and  J  H  ?  B  claimed  that  latter  deeds  must 
prevail,  because  grantees  must  luive  been  puiv 
chasers  without  notice,  as  first  deed  was  not  of 
record.  BeU/  this  position  was  not  tenable 
Bnabllng  act  did  not  fsjanv  a  re-record.  If 
grantees  nnder  both  conveyances  were  all  inno* 
cent,  grantee  under  first  deed  has  a  superior 
eqnity,  because  it  is  older.  Fire  did  not  de- 
stroy tide,  but  only  that  Icind  (rf  evidence  of  it. 
HyaU  V.  Cochm,  «jM36,  '80. 

lOfiSft.  A  title  vested  bv  deed  tn  several 
iwrwns  Jointly,  can  not  be  divested  by  destruc- 
tion of  deed  by  one  of  grantees,  without  con- 
sent of  others.   -SJieer  v.  ^aeer,  7-17%,  '65. 

10286.  The  Tolnntarj  snrrendiBr  and  de- 
stmetlOB  of  an  nnreoorded  deed,  may,  perhaps, 
have  effect  of  divestiiw  title  of  grantee,  by  es- 
topping him ;  afterward,  from  proving  contents 
of  instrument  Id. 

10287.  But  not  so,  if  lost  before  recorded. 
Mamwlm  v  Fhmeg,  22-340,  '64. 

10288.  Where  a  deed  or  other  instrument  is 
lost,  party  must  give  some  evidence,  though 
alight,  that  it  once  existed,  that  bona  fide  imd 
diugent  search  has  been  nnanccessfally  made, 
in  place  where  most  likelj  to  be  fonnd ;  after 
which  his  affidavit  is  admissible  to  fact  of  loss. 
Tkomamm  v.  T%ompeon,  9~92S,  '57. 

10a89*  Evidenceof  loss  is  addressed  to  conrt: 
evidence  of  contents,  to  jury,  under  direction  oi 
coort  To  effect  that,  vague  recollections  are  in- 
sufficient; but  a  den<ee  of  precision,  of  which 
tiie  memory  is  incapable,  is  not  required.  Id, 

10200.  Loss  or  destruction  of  a  deed  does 
Mt  dtrert  title  from  owmt.  SutUm  Jtrm, 
91-265,  '69;  Ommtfy  Y.Doe,smL  320,  '46. 

X.  Generally. 

10291*  Merger  of  agreement.  By  execution 
of  a  deed,  preliminary  contract  is  executed,  and 
any  inoonsistencies  lietween  the  original  terms 
ana  those  of  deed,  are  to  be  explained  by  latter, 
sobhr,  into  which  former  is  merged.  Tttrner  v. 
ao£  2S-56  '64.   Cf.  96-23:  67-90;  28-502. 

10202.  Parol  reserration.  A  conveyed, 
with  warranty,  certain  land  to  B,  but  there  was 
a  prior  lien  thereon-  B  conveyed  same  to  C, 
without  warranty.  Following  parol  agreement 
was  made  between  B  and  C,  "  that  C  would,  for 
B's  use  and  benefit,  pay  off  and  discharge  said 
lien,  and  that  all  actions  and  rights  of  action 
for  breach  of  covenants  of  deed  inun  A  to  B, 
should  inure  to  and  were  reserved  by  B"  Hdd  ; 
this  parol  reservation  and  agreement  can  not  be 
alleged  and  shown,  as  legat  right  to  sne  ran 
with  land  and  can  not  be  contradicted  by  paioL 
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Sage  v.  Jonea,  47-122,  74.  Cf.  Chapman  v.  Long, 
10-465,  '58. 

10298.  A  vendor,  by  a  warranty  deed  of  land 
on  which  was  standing  wheat,  may  retain  and 
reserve  crop  by  a  par^  agreement,  though  noth- 
ing is  said  conoeming  it  in  deed.  Han^  v. 
MiUion,  67-90,  79;  On^mm  r.  Itmgt  10465, 
'68;  overruled. 

10294.  Parol  i^greemmt  prior  to  a  con- 
veyance of  land  to  procure  an  outstanding  title, 
is  merged  in  covenants  of  deed.  Gdman  v. 
Hari,  2&-266,  '66. 

1020ft.  ReploTlB  fipr  title  deeds  to  realty 
may  be  liad  before  a  jnstice.  WiUm  v.  Rybolu 
17-391, '61. 

10296.  A  deed  for  the  use  of  inhabitants 
of  a  eongressioaal  township,  should,  under 
the  R.  8.  of  '38,  be  made  to  innabitants.  not  to 
trustees,  of  township.  SUUe  v.  i^aU  Bank,  fi- 
353,  '54. 

10297.  Adverse  possesslott.  A  conveyance 
of  land,  thoo^  by  nghtfnl  owner,  while  it  is  in 
adverse  possession  of  another,  claiming  to  be 
owner,  is  absolutely  void,  as  to  partpr  in  posses- 
sion and  his  privies.  Stemle  v.  Dovmng,  60-478, 
'78;  (Tmrnm,  etc,  Co.  v.  (Mm,  82-249,^69:  Ledie 
T.  SbuSer,  li-I66,  '60  iQalintaiJi  T.Doe,S  Blf.  366, 
■47 ;  Martin  v.  Bux,  6  Blf.  99,  '41 ;  Webby.  IWk 
aon,  28-428,  '64;  FiU  y.  Doe,  1  Bit  127,  '30; 
mdtadY.  Doe,  1-481,  '49. 

10298.  A  deed  onee  exeeated  and  delivered 
by  C  to  A  and  B,  surrender  of  deed  to  former 
would  not  re-Test  title  in  C  Schemer  v.  Fiikian, 
17-46%  '61. 

10209.  Belatkm  baek.  The  grantor  in  a. 
deed  of  a  voluntary  conveyance,  in  which,  by 
mistalce,  a  wron^  grantee  and  an  erroneous  de- 
scription were  inserted,  can  not  make  a  new 
deed,  correcting  mistakes,  relating  back  to  date 
of  first  deed,  so  as  to  prejudice  rights  of  third 
persons  in  property  acquired,  for  a  valuable 
consideration,  on  uith  of  correctness  of  first 
deed.   Qermtm  M.  Iw.  Co.  v.  Qrim,  82-249,  '69. 

10800.  The  doctrine  of  relation  can  not  be 
invoked  to  injutr  of  strangers.  FUe  v.  Doe,  1 
Blf.  127,  '20. 

10801.  Or  to  work  a  fraud  or  prejudice  in- 
tervening rights  of  innocent  vendees.  German 
M.  Ins.  Co.  V.  Gftm,  m^ira. 

10802.  The  execution  of  a  deed,  intending  to 
relate  back,  poiding  a  salt  brought  by  third 
parties  to  ain>roe  tiieir  rights  in  property,  can 
nave  no  effect  on  equities  of  such  parties.  Qv- 
man  M.  Lu.  Qk  T.  GMn,  wpra. 


I.  When  may  be  taJim. 

IL  ^eet  and  Admittuma. 

III.  itawrd  1^  IMauU. 

IV.  Setting  aaide.  Seme^. 

V.  AsaetgmaU(^  Damagat^, 

VI.  Appeai. 

VIL  AvaUakit  Envr. 

I.  Wtea  DebnH  maj  he  taken. 

10808.  DeCiMltudfiaalJii^mentcannot 

be  taken  against  a  defendant  on  flntdaf  of  the 
term.  Default  should  be  set  aside  on  motion. 
CUaa  V.  FUhiati,  82-90,  '69. 

10804.  It  is  such  error  as  will  snstain  a  com- 
plaint for  review  under  wc  68,  2  B.  S.  '76^  67. 
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<t>.  B.  a  '81,  400.)  MUekeU  T.  MeCbrkU,  «9-184. 
V9. 

lOSOfi.  A  default  mar  be  taken  on  any  day 
«f  term  after  first.    Reedr,  &aude,  6ft^94,  77. 

10S06.  A  judgment,  by  default,  against  a 
party  who  has  been  served  only  by  an  unau* 
thorized  perKm,  U  a  nullity.  Kyk  t.  Kyte.  56- 
387, '76. 

10807.  Asvhen served byaBummonB,retum' 
sble  at  a  term  of  court  beyond  next.  Briggt  v. 
Aughan,  4&-14,  '73. 

10808.  Toaathorixeajnd^entbjdefaidt 
in  P.  C,  against  an  administrator,  under  R.  S. 
'*43,  he  must  have  been  served  with  process  at 
least  twenty  days  before  first  day  of  tetm.  Qtr- 
ter  V.  Speneer,  ^78,  '58;  Jona  v.  Bokmi.  8  Blf. 
272, '4«. 

10809.  Where  process  was  served  ten  days 
before  the  first  day  of  term,  it  can  not  be  ob- 
jected that  it  was  made  retomable  on  second 
«lay;  and  a  default  may  be  taken  on  that  day. 
Kmifman  v.  &Hnpwn,  »-520,'67 ;  Jfoy  v.  ^JBer,  1 1- 
352, '58. 

10810.  Before  4a j  of  trial.  Cause  was 
docketed  for  trial  on  tenth  day  of  term.  A  role  to 

5 lead  was  taken  on  fourth,  ana  judgment  was  ren- 
ered  on  ninth.    Hdd;  no  error.   Arf^ibaJd  v. 
Xan*.  9-544,  '67 ;  Blair  v.  Manam,  0-357,  '57. 

lOoll.  If  thedefendant  appear  at  first  calling 
of  cause,  he  iingt  be  raled  (o  plead  before  he 
•can  be  defaulted ;  bat  if  he  should  not  be  pres- 
«nt,  he  must  be  defaulted  in  first  instance.  Xano* 
dmv.Puffoeit,  $-341,'56. 

10819.  Where  defendant  faW&  to  appear, 
Judgment  may  be  rendered  by  default,  without 
previously  entering  a  niie  to  answer.  IVetP  v. 
0(M*i«,  10-265,  '58. 

10818.  No  personal  Jadfment,  by  default, 
■can  be  rendered  against  a  defendant,  process 
vpon  whom  was  served  in  a  foreign  state.  Men 
T.Cht  11-883, '68. 
10814.  k  mle  was  taken  against  4ef^nd- 

ut  to  aiSWer  cross-complaint.  By  agreement 
between  some  of  parties,  a  change  of  venne  was 
taken  to  another  coanty.  All  parties  were  in 
court  Neither  party  perfected  change.  At  next 
term,  not  error  to  take  judgment  in  same  court, 
fts  by  default,  against  aefendant,  for  future  to 
comply  with  nue.  Sfuj/dtr  v.  Bwmdl,  64-403, 
»78. 

10816*  Action  of  assumpsit  brought  by  A 
against  T  and  W.  Defendants  appeared,  and 
pleaded  non-assumpsit.  At  term  following, 
plaintifi' su^ested sneriff's return  towritof  "not 
found,"  as  to  W.  Defendants'  attorney  then 
withdrew  his  appearance,  and  a  default  was  tak- 
en against  T.  Asseaement  of  damages,  and  final 
judgment  against  T.  Heid;  error.  If  plea  was 
abandoned,  then  default  is  erroneous,  because  it 
does  not  appear  that  T  had  notice  of  suit;  if 
plea  be  considered  as  still  in,  then  default  is 
erroneous,  because  it  was  entered  over  an  issue 
to  country.    Mitem  v.  Cain,  2-236,  '50. 

10816.  To  anthorize  a  Judgment  In  a  pro- 
ceeding In  foreign  attachment,  aniinst  a  gar^ 
nishee  served  with  process  in,  and  oeing  a  resi- 
dent of,  another  county  tlum  that  in  which  writ 
■of  attachment  was  ismied,  it  is  necessary,  under 
R.  B.  '48,  that  property  of  absconding  debtor 
«hall  have  been  attached,  or  a  mmishee  served 
irith  process  in  latter  county.  Udnhcerd  v.  KeUh, 
8-13^,  '51. 

10817.  Act  of  '44,  iwulating  practice  of  law 
in  Allen  coanty,  proriaes  that  if  either  par^ 


fails  to  comply  with  any  rule  on  or  before  proper 
rule-day,  clerk  shall  note  such  failure  on  rule 
book,  and  jud^ent  shall  thereupon  be  entered 
against  party  in  default,  unless  court,  for  cause 
shown,  and  on  an  afidmit  ef  merite,  shall  set  such 
default  aside.   Shoaffv.  Jonet,  1-56^  *49. 

10818.  The  cause  was  docketed  for  trial  be- 
low on  the  fifth  day  of  the  term.  At  calling  of 
docket  for  iwues  on  second  day,  a  rule  was  taken 
to  plead  on  third,  and,  upon  failure  to  plead, 
defendant  was  defaultea  and  judgment  rendered 
against  him.  ifdd/ no  error.  Buiir  y.  Ikmt,  9- 

10810.  But  a  defendant  can  not  be  forced 
into  trial  before  day  for  which  cause  is  docketed. 
Blair  V.  JfanSDn,  9-357,  '76. 

10820.  Judgment.  Praetlee.  A  failure  to 
call  and  default  a  defendant,  who,  after  having 
appeared  and  answered,  had  withdrawn  his  ap- 
pearance, and  a  taking  of  judgment  against 
such  defendant,  is  an  irregularity.  It  prevents 
defendant  from  having  a  fair  triaL  It  is  a 
cause  for  a  new  trial;  and,  if  not  aast^ed  as  a 
cause  for  a  new  trial,  can  not  be  reviewed  in 
supreme  court,  as  such  imperfection  will  be 
deemed  to  be  amended.  SmilJi  v.  Fater,  69-595, 
'77;  i3oan  v.  WiUbanik,  12-444,  '69;  AUii  v. 
OvmbertB,  1-104,  '48;  i>u»n  v.  HaU,  8  Blf.  32, 
'46  ;  Young  v.  Dieke^,  68-31,  '78. 

10821.  And  so  if  a  party  was  served  accotd- 
ing  to  law,  and  did  not  app»r.  £iy  v.  Bo^mm, 
8-368,  '66;  Shaw  v.  Butkard,  10-227,  '58. 

10822.  Reftaalta  answer.  Practice.  The 
defendants  having  appeared  and  failed  to  com- 
ply with  a  rule  to  answer,  judgment  is  property 
rendered  as  on  default.  Mister  v.  Moiyan,  6th 
172,  '77 :  JeUey  v.  Gof,  66-331. 

10828.  Also  on  failure  to  comply  with  a  rule 
to  answer  interrogatories.  Beed  v.  i^iayde,  66  - 
804,  '77. 

10824.  When  iken  Is  an  appearance,  a 

default  should  not  be  entered.  When  defend- 
ant fails  to  answer,  judgment  against  him  should 
be  by  nil  dioL  Bhoadti  v.  D^ney,  &0-468,  '75. 
Cf.  Young  v.  StaU  BanJc,  4-301,  '53. 

10826.  After  answers  had  been  filed,  and  sub- 
sequently complaint  had  been  amended  by 
changing  plaintiff's  name,  and  therefore  defend- 
ant had  moved  to  quash  summons,  a  judtment 
may  be  rendered  as  default,  defendant  being 
called  and  not  appearing.  Answer  can  not  be 
deemed  to  be  to  amended  complaint^  or  defend- 
ant could  not  have  made  motion  to  quash. 
WooduxiTd  V.  Worn,  18-296,  '62. 

10826.  Judgment  can  not  be  taken  against 
a  defendant  by  default,  if  there  is  an  answer  in 
bar  in  record,  upon  which  issue  is  taket^ though 
he  fails  to  appear  when  case  is  called  for  trial. 
Issue  should  be  tried  by  a  jury.  HrreU  v.  Saie, 
68-155,  '79  ;  Maddox  v.  PuUiam,  6  Blf.  205,  '39. 

10827.  Failure  to appearat  atrial, after tiw 
forautioR  of  the  teBues.  does  not  operate  to 
withdraw  pleadings.  De&nlt  can  not  ne  taken 
while  pleadinn  of  defendant  are  on  file. 
/Mppofis  P.  i^fy  Co.  V.  Onen,  68-268,  76. 

10828.  When  a  cause  at  issue  is  reached  and 
called  for  trial,  and  defendant  does  not  appear, 
it  may  be  submitted  for  hearing  without  a  ^ 
fault,  and  with  a  jury.  .fiKpjiote  P.  Man^  u). 
V.  Oarni,  68-258,  '76. 

10829.  Where  a  cause  is  at  issue,  party  can 
not  be  defaulted  until  day  set  for  tr£al,  unless 
apon  fiUlare  to  discharge  some  rule  or  uder. 
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JibrriB  r.  Dodge,  88-190,  '64.  Cf.  Linea  v.  £emur, 

*8-195,  -75. 

10S89.  Issae  of  law  pending.  It  is  error  to 
take  s  judgment  by  default  against  a  defendant, 
who  has  appeared,  demurred  to  complaint,  and 

-demurrer  has  not  been  acted  on.  Kweaberger  t. 
JVna,  46-282,  '74.   Cf.  Girver  ^.tViUiama,  10- 

-267,  '58;  GunelY.Ou^  72-34,  '80. 

10581.  Also  when  a  general  denial  is  filed. 
JEZfisoit  T.  KidnU,  1-477,  49 ;  Tipton  T.  Oummvu, 
S  Bit  571,  '41. 

10582.  Also  when  pleas  of  pajrment  and  ae- 
•eord  and  sati^ettoB  are  filed.  .Harm  t.  JUiw- 
kmffum  Man' a  Co..  4  Blf .  267,  '36 :  Kirby  t.  HdrnK, 
«-33,  »54. 

103S8.  Trial  wttbovt  tssnes  formed.  To  a 

complaint,  an  answer  hj  way  of  set-ofi*  was  fixed, 
to  wnich  there  was  no  reply.  Cause  was  called 
ior  trial,  and  defendant,  not  appearing,  was  de- 
iaolted.  Held;  as  no  rule  was  taken  to  reply, 
trial  was  properly  had  as  if  answer  had  been  de- 
nied. If  a  rule  to  reply  had  been  taken  on  fail- 
ure to  reply  under  rule,  judgment  mi^ht  have 
been  taken  for  defendant :  hut  this  nght  was 
walred.    Adoa  Y.Wallace,  43-4G8,  '73. 

10$84.  Action  for  foreclosure  of  a  mortgage- 
Answer  ;  that,  by  order  of  court,  two-sevenths  of 
certain  lands  were  sold  by  plaintiff,  as  guardian, 
«tc.,  to  defendant  for  sum  o^  etc.,  to  secure  which 
notes  and  mortgage  were  given ;  that,  by  mis- 
take, mortage  was  made  to  include  whole  of 
land  described,  etc.  Prayer,  that  mortgage  be 
corrected,  etc.  Bule  for  a  reply,  but  none  was 
filed;  and  "the  defendant  failing  to  appear 
further,  upon  being  called,"  etc.,  "  the  cause  was 
-submitted  to  the  court  upon  complaint,  mort- 
gage, notes,"  etc.  Finding,  that  mortgaged  prem- 
ises conld  not  be  sold  in  parcels ;  that  one  note 
was  due,  and  one  would  not  be  due  until,  etc. ; 
that  amount  of  said  note,  deducting  l^al  inter- 
■est  was  $497.64.  Judgment  for  amount  of  first 
note  and  costs.  Decree  of  foreclosure,  and  order 
that  premises  be  sold  and  the  proceeds  applied 
to  payment,  first  of  first  note  and  then  of^  other 
— tne  surplus,  if  any,  to  be  paid  to  mortgagor, 
■and  deficiency,  if  any,  to  be  levied  of  other  prop- 
erty. There  was  notbing  in  judnnent  directing 
what  time  and  upon  what  default  an  execution 
might  issue  upon  second  installment  No  motion 
for  a  new  trial.  Held;  there  conld  not  he,  and 
there  was  not,  a  judgment  by  default.  Walker 
V.SaZffx  11-376,  '58. 

10886.  Interpleader.  When  matters  set  up 
in  croes-complaint  are  apparent  on  face  of  orig- 
inal complaint,  no  new  process  or  default  ne^ 
be  had  on  cross-complaint  PiUHmm  v.  Vaughan, 
40-253, 72.  But,  co^ra,  cf.  Joyce  y.  WhUna/, 
-550,  '77. 

n.  EITect  of,  and  Admissions  by,  Debolt. 

10886.  AdTerse  party.  Suit  by  A  against 
administrator  of  fi  upon  a  lost  note,  allied  to 
have  been  assigned  by  C  to  A,  in  writing,  after 
loss  and  after  death  of  B.  C,  being  joined  as  a 
defendant  to  answer  as  to  assignment,  made  de- 
fault The  administrator  answered.  Hdd  ;  as 
C  had  adnltted  tbe  asslgBment  by  Us  default, 
he  was  not  an  advereary  murty  to  A,  but  their 
interests  were  identical.  Jfw^m  t.  S&- 
237,  '66. 

10S87.  In  a  proeeedliv  Iff  A  agalmt  B 
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and  others  for  the  fbredosare  of  a  mortgage, 
0,  who  had  a  judgment  against  B,  was  made  a 
party-defencUint  Complaint  alleged  that  the 
judgment  of  C  was  upon  foreclwure  of  a  mort- 

f;age  upon  other  lands,  and  did  not  afiect  any  of 
ands  mortgaged  to  A.  Held;  averment  as  to 
tien  of  Cs  judgment  was  not  averment  of  a  fact, 
but  of  a  conclusion  of  law,  which  could  be  de- 
duced from  facts  averred,  and  which,  if  a  fact, 
was  immaterial,  and  hence  not  admitted  by  a 
de&alt.   Fletcher  T  Holines,  25-458,  '66. 

10888.  Action  against  A  and  B  on  a  Joint 
contract.  A  sufiered  a  default  B  proved  he 
was  not  jointly  liable.  Held;  the  default  ad- 
mitted only  a  joint  liability,  and  judgment  can 
not  be  rendered  against  A.  Murray  v.  EbriglU, 
50-362,  '75.  Cf.  MvUendore  v.  SUva-a,  84-98,  70. 

10389.  Befense  by  co^efendant.  Though 
one  defendant  is  defaulted,  and  a  good  plea  to 
merits  is  made  by  a  co-defendant  jua^ment 
can  not  be  rendered.  Sutiertia  t.  Mullia,  17-19, 
'61 :  Kineaid  v.  Pan^,  1-324,  '48.  Cf.  15-64. 

10340.  As  a  general  rule,  a  default  r^larly 
taken,  admitsthe  cause  of  action ;  but  declara- 
tion or  complaint  must  contain  such  a  state- 
ment of  facts  as  will,  when  admitted,  authorize 
a  judgment  against  the  defendant  Smith  v. 
CarUy,  8-451,  *56. 

10841.  In  assumpsit  on  a  note,  if  declara- 
tions do  not  allege  tliat  defendant  is  maker  of 
note,  and  that  note  is  uni)aid,  a  judgment  upon 
adefaultcan  not  be  sustained.  Id. 

10842.  Widow  Is  heir  of  her  deceased  hus- 
band only  in  a  special  and  limited  sense,  not  in 
general  sense.    Unfried  v.  Hdierei;  68-67,  '78. 

10843*  When  an  action  was  brought  to  fore- 
close a  mortgage  executed  by  one  deceased,  and 
several  parties  were  made  defendants,  to  answer 
as  "  heirs  of  the  decedent,  amoog  whom  wa^ 
the  widow  (but  not  so  described),  and  nothing 
was  alleged  bostlle  to  her  claim  as  widow,"  and 
they  and  she  suffered  a  default,  judgment  did 
not  conclude  anything  i^inst  the  widow  as  to 
her  claim  as  "  widow.'"  Jd. 

10844.  Her  claim,  as  widow,  may  be  snbse- 
qnently  enforced  in  another  action.  Id. 

10345.  Judgment  by  default  is  conclusive  of 
all  that  is  properly  alleged  in  the  complaint, 
but  nothing  more;  and,  as  a  general  rule,  on^ 
upon  defendant  in  character  in  which  he  is  sued- 

10846.  Defendant,  by  suffering  a  default,  un- 
der R.  S.  '62,  admitted  the  tmth  and  suffi- 
ciency of  complaint  J  but  since  statute  of  '66, 
(Laws '56,  p.  60),  rule  is  otherwise.  (t>.B.S.'81, 
383,403,573.)  M.  A  L.  R  Co.  t.  Lomax,  1-40^ 
'66. 

10847.  In  divorce  suite,  under  gencval 
chancery  practice,  a  default,  as  in  other  suits, 
does  not  supersede  necessity  of  proof,  or  lighten 
burden  resting  on  plaintiff,  in  establishing 
charges  preferred.   jSfao«  v.         17-309, '61. 

1084$.  It  would  appear,  under  our  statute, 
that  the  wife,  admitting  of  record  charges  in 
complaint,  loses  tlgtiX  to  an  order  for  alimony. 
Id. 

10849.  On  default  or  admission,  prosecuting 
attoruOT  resists  petition.  Id, 

10850.  Complaint  against  A  Band  CD,  upon 
a  note  annexed  to  compaint  It  was  signed  B 
and  D,  per  B.  Complaint  did  not  aver  that  it 
was  executed  by  defendants,  by  style  of  B  and 
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D,  etc.  Held;  default  admitted  the  execution 
of  note.  Ho^gen  v.  Harrison  7-694,  '56. 

10351*  It  admits  character  in  which  plain* 
tiff  soeSf  where  tliat  character  is  averred  in 
complaint    Hubbardv.  Cftappel,  14-601,  '60. 

10862*  Action  by  A,  alleging  a  {larol  assign- 
ment of  cause  of  action  to  him,  against  assign- 
or and  others.  Assignor  suffered  adefault.  Held; 
assignment  Is  admitted  and  no  evidence  Is  nec- 
essary on  that  issue.  Cnaxnay.  Dmean,  56-347, 
"76. 

10358.  Part  of  defendants.  Effect  A  was 

made  a  party  to  an  action  and  made  default. 
Evidence  did  not  disclose  any  reason  for  his  be- 
ing joined.  PlaiDtifir  failed  to  recover  a^inst 
any  of  his  co-defendants.  Held;  plaintifl  enti- 
tled to  no  judgment  against  A.  Held;  judgment 
in  favor  of  "defendants"  for  costs,  if  in  favor  of 
A,  was  not  error  as  he  had  made  no  costs.  Lash 
V.  Peny,  24-126,  '65. 

103o4*  In  an  action  against  A,  B  and  C  to 
set  aside  a  mortgi^e  on  account  of  fraud,  A  suf- 
fered a  default.  £  and  C  pleaded  a  general  tra- 
verse. Held;  it  was  incumbent  on  plaintiff^  in 
order  to  recover,  to  prove  their  case  as  stated  in 
complaint  Ergo,  wife  of  A  could  not  testify. 
P&rin  V.  JfAnton,  lft-72,  '61.  Cf.  fmo  v.  State, 
16-64, '60. 

10855*  In  an  action  on  a  joint  promise, 
diould  general  issue  be  decided  in  favor  of  de- 
fendant appearing,  final  judgment  should  be  for 
all  defendants,  and  be  a  oar  to  subsequent  suit 
on  Joint  promise.   Kmomdv.  PurceU,  1-324,  '48. 

10856.  The  jury  mnstbeswomtoassessdam- 
a«s  as  to  all  defendants  appearing  and  default- 
ed, and  judgment  must  be  for  or  against  all. 
Dmia  v.  Grania,  5  Blf.  79,  '39. 

10857*  Defendant  failing  to  plead  farther, 
and  interlocutory  judgment  having  been  ren- 
dered, his  llabllliT  can  n«t  be  contested  on  ex- 
ecution of  a  writ  9t  InqnlrT*  SmUh  t.  Fergumm, 
2-454.  '61. 

10868.  Complaint  for  possession  of  land* 

A  deCanlt  confesses  right  of  plaintiff  to  poeses- 
aion.   Fiak  v.  Balcer,  47-534,  *74. 

ni.  Becord  upon  Befknlt. 

10859.  When  a  judgment  is  entered,  by  de- 
fault, record  must  snow  that  defendant  has  been 
l^aliy  notified  of  pendency  of  suit.  CoU  v.  Alien, 
61-122,  75:  Coditwuer  v.  OxAnower,  87-253,  '66j 
N.  A.  dt  8.  B.  Co.  T.Webh,  9-479,  '57;  STiUa  v. 
SueAonom,  86-480  *71.  Cf.  16-204. 

10860.  Else,  after  a  motion  to  set  aside  judg- 
ment, will  be  reversed  on  appeal.  Cole  v.  AUm, 
tupra. 

10861.  The  summons  and  return  become  a 
part  of  record,  when  there  is  no  appearance.  /. 
a  It.  Co.  V.  WyaU,  16-204,  '61;  Banyv.  Qovmwr, 
4  Blf.  2,  '35. 

10862*  Record  need  not  contain  copy  of 
summons  issued  by  a  justice,  when  defendant 
was  properly  served  (as  shown  by  copy  of  re- 
turn), was  defaulted,  and  had  appealed  to  C.  0. 
Baldwin  v.  WAster,  68-133,  '79. 

10868.  The  reconl  as  follows:  "And  this 
cause  is  submitted  to  the  court  for  trial  on  the 
complaint,  default  and  exhibits  herein  filed,  and 
after  examining  the  court  finds,"  etc.  Some  of 
defendants  had  answered  and  some  had  default- 
ed. Hdd;  judgment  was  not  rend«^  as  upon 
default,  without  evidence.  HeaimndM  t.  Ntir 
jon^  66-90^  '77. 


10864.  An  appeal  may  be  taken  in  vaeatiom 
from  commissioners  court  to  0.  C.  The  appel- 
lant defaulted  appellee.  Motion  to  set  aside  de- 
fault was  overruled.  8.  C.  may  reverse  such 
ruling,  on  ground  that  the  record  did  not  show 
that  a  summons  bad  been  issued  and  served  on 
appellee.  Becord  should  show  that  summons- 
was  issued  and  served.  Houk  t.  BarUald,  78- 
21,  '80. 

10865.  Affidavit  need  not  show  that  ai^>elle» 

had  any  merit  in  his  case.  Id, 

10866.  Motion  to  set  aside  such  default  and 
dismissal,  was  no  such  appearance  as  to  waive 
want  of  Jurisdiction.  IcU 

10867.  When  judgment  is  rendered  on  de- 
fault, the  summons  and  returns  are  properly 
parts  of  the  record.  But  failure  of  clerk  toco}^ 
them,  does  not  carry  from  record  statement  inu 
order  and  judgment,  that  process  had  beenissued 
and  duly  served  on  defendant  in  proper  time ;, 
and  it  must  be  presumed,  therefore,  that  default 
was  after  service  of  process.  HuUingv.  Lomaeoy, 
27-37,  '66. 

10868.  But  if  party  defaulted  was  oot  a  party 
to  original  complain^  and  therein  no  caiise  of 
action  was  shown  against  him  issuing  of  proce6» 
against  him  in  vacation,  without  an  order  of 
court,  and  before  amendment  of  complaint, 
though  amended  nunc  pro  tone  before  default,  was- 
ill^al  and  void,  and  there  is  no  authority  for 
default  Id, 

10869.  The  record  in  a  decree  for  a  divorce^ 
taken  by  a  default,  contained  followii^:  "And- 
now  comes  the  plaintiff  and  makes  prow  of  pub- 
lication in  this  cause."  The  notice  and  proof  werv 
not  in  record.  Hdd;  no  legal  notice  on  defend- 
ant was  ^wo.  Oodauiwer  y.  Codmamr,  S7-2&3y 
'66. 

10870.  Prccess,  service  and  retnm  are  in 

record  in  case  of  default,  without  any  order  of 
court  or  bill  of  exceptions.  Bmm  v.  Boemer^ 
89-589, '72. 

10871.  Belbre  a  Justice*  record  need  not  con- 
tain copies  thereof,  when  entiy  of  justice  ahom 
that  summons  was  issued  and  served  three  days 
before  day  of  trial.  !Zhy^v.  3fcatuv:28-a9.'67; 
Dixon  V.  BowT,  7  Blf.  547,  '45. 

10872.  Alila;  if  record  of  justice  does  not 
cite  such  facta.   Blies  v.  WHam,  4  Blf.  169,  '36. 

10878*  Record  must  show  service  in  same 
manner.  Klinger  v.  BrmmtiL  5  Blf.  332.  '40: 
MiBer  t.  Botioi^^G  Blf.  30.  '41. 

IT.  Setting:  aside  De&nlt.  Bemedy. 

10874.  Where  judgment  is  by  default,  steps 
shonld  be  taken  to  set  it  aside,  or  to  review,  be- 
fore appeal.  WiUhelm  v.  Bull,  19-227,  '62.  Cf. 
Jenningsv.  GrecnimW, 20-408, '63 ;  WalpoUv.  Wat, 
18-81,  '62;  Hannah  v.  /.  C.  It.  Cb.,  18-431,  '62; 
Obenehain  v.  Comegvs,  16-496,  '60. 

10875.  Afltdarlt.  When  there  has  been  an 
appearance,  and  that  appearance  withdrawn,  an 
amdavit  to  set  aside  default  must  explain  pre- 
vious appearance  and  withdrawal,  or  it  will  be 
insufficient   Bass  v.  SmiiA,  et  al,  60-40,  '77. 

10876.  The  nature  of  defense  must  be  stated 
therein.    T.  W.  &  W.  B.  Co.  v.  Oofes,  82-238,  '69. 

10877.  After  a  default  on  a  fiRllare  to  com- 
ply with  a  mle  to  answer,  default  will  not  be 
set  aside,  unless  affidavit  show  cause  for  not  fil- 
ing answer  in  time.  JeOe^  v.  Chff,  66-331,  '77. 

10878.  Belief  nhder  section  99.  An  old 
lady,  having  a  good  defense  to  an  action,  and 
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lot  little  knovledge  of  the  world  or  its  ways 
and  business,  who  could  not  read  or  write,  not 
nnderstandiog  aBummons  when  it  was  read  to 
her,  and  not  knowing  what  it  meant,  thinking  it 
had  reference  to  an  action  in  her  own  county, 
and  had  told  her  son,  a  co-defendant,  to  attend 
to  it  for  her,  as  it  was  too  far  for  her  to  walk, 
and  had  trusted  in  his  statemeota  that  there 
VM  nothing  in  it,  and  he  would  attend  to  it,  is 
entitled  to  relief,  under  section  99,  of  code  (B. 
8.  '81,  396),  against  a  judgment  taken  against 
her,  on  default,  in  another  county,  Adams  v. 
OUisat^  State  Bank,  70-89,  '80. 

10879.  An  affidavit  in  support  of  a  motion 
to  set  aside  a  default  is  not  part  of  record,  nn- 
lees  made  so  by  bill  of  ex.  Bound  t.  SbUe,  li- 
493,  '60 :  TFMtende  t.  Adame,  20-250,  '66 ;  nomp- 
•M  T.  Whiie,  18-373,  '62;  CUgg  t.  FUkkmy  Ht- 
90,  '69 :  Cleffj  t.  FdUa^  id.  135. 

10380.  A  judgment  having  been  regularly 
entered  by  default,  on  the  second  day  of  term, 
defendant  appeared  on  fifth  day,  and  moved,  on 
affidavit,  to  set  default  and  judgment  aside.  The 
affidavit  disclosed  defense  of  usury,  and  alleged 
that  defendant  had,  before  first  aay,  employed 
connsel  to  make  deiienB&  etc  Hda;  saeli  mo- 
tloBS  are  l«ft  to  tte  uscretlon  of  the  eovrt 
beloWy  and  that  there  was  no  abuse  of  Buch  dis- 
cretion in  oTerruUng  motion,'affidavit  being  de- 
fective in  not  showing  that  facts  were  disclosed 
to  attorn^.   Hatdiigg  t.  Wahtmig^  17-216, 

10881.  Application  to  set  aside  a  jnd|pnent 
taken  on  default  u  not  governed  by  practice  on 
motion  for  new  ttiaL  Bobertaoa  t.  Bergat,  10- 
402, '58. 

10882.  Notice.  If  made  during  term,  no  no- 
tice is  required.  Lake  v.  Jones,  40-297,  '74.  Cf. 
48-411.  Bat  is  required,  if  made  after  term.  Id. 

10888.  £rror  in  adjudging  a  default  is  not 
reached  by  a  motion  for  a  new  trial.  Seed  v. 
-Wfe-  66-394,  '77. 

10884*  A  party  defaulted  has  not  right  to  a  new 
trial,  as  of  rurht.  There  has  been  no  trial.  Jfsi 
7.  Baker,  47-534, '74. 

10886.  Notice  of  a  motion  to  set  aside  a 
default  is  not  required  when  made  at  term  when 
judgment  was  rendered ;  but  is  required  when 
made  at  a  subsequent  term.  Tonai  y.  Tder,  80- 
305,  72. 

10380.  At  common  law,  a  default  could  not 
be  set  aside  at  a  term  after  one  at  which  judg- 
ment was  rendered.  CbWtsfeT.TTilimson,  12-91, 
'69. 

10887.  And  a  second  application,  made  at 
next  succeeding  term,  based  upon  first  affidavit 
and  affidavit  ofattomey,  that  he  did  not  under- 
stand that  he  was  employed,  was  held  to  have 
been  correctly  overruled  for  reason  that  af&davit 
of  attorney  came  too  late ;  that  ordinary  diligence 
required  it  should  have  been  filed  at  preceding 
term.  Id, 

10888  Qiuere,  whether,  if  both  affidavits  had 
been  filed  on  first  api>lication,  it  would  have 
been  error  to  overrule  it,  and  whether  an  appli- 
cation can,  in  any  case,  be  renewed  upon  an  ad- 
ditional showing,  after  having  been  once  made 
and  overruled.  Id. 

10889.  Remedy.  Sec  99.  A  party  against 
whom  a  judgment  by  default  has  been  rendered, 
must  seeK  idief  under  last  clause  of  section  99, 
oftheeod&  (v; B. S. '81, 396.)  Zoie v. Jbiwg, 49- 
29V74;  rsMerv.JfoMbm,  41-124, 72;  JWr 
y.WmxmM,  18-416,  '62;  .fiu  t.  Bakar^  47-634, 


'74.  a  10-402;  9-236;  12-91;  18-430,  463: 
16-433;  10-306;  18-194;  27-93;  29-16,318; 
30-117;  84-150:  89-305,  294;  20-96;  26-465: 

28-  ^9;  82-90;  88-111;  40-221;  44r-231;  11- 

339. 

10390.  Under  section  99  of  code,  a  relief 
a^inst  a  judgment  by  default  may  be  obtained 
without  a  complaint  or  answer,  and  must  be 
heard  on  motion  and  affidavits-  (v.  B.  6.  '81, 396.) 
Lake  v.  Jones,  49-297,  74 ;  Ratiiff  v.  Baldwin, 

29-  16,  '67  ;  Kemp  v.  Mitchell,  29-163,  '67. 
10891.  Excusable  neglect.  One  summoned 

to  appear  to  an  action,  having  allowed  it  to  go 
by  default,  under  belief  that  suit  was  on  a  note, 
when,  in  fact,  it  was  not,  is  not  entitled  to  have 
default  set  a&ide.  Id. 

10882.  Defiiidt  will  not  be  set  aside  to  per- 
mit matter  in  tort  to  be  set  off  against  action  on 
an  account,  though  sufficient  reason  is  shown 
for  a  failure  to  appear.  ZeigeUaudkr  v.  Seamer, 
08-488,  '78. 

10898.  Complaint,  in  action  under  sec.  99 
of  code  (B.  S.  '81,  396),  to  have  a  judgment  set 
aside,  which  has  been  renderea  by  default 
through  defendant's  inadvertence,  must  allege 
facts  constituting  the  inadverteniK,  and  show 
that  defendant  has  a  meritorious  defenseb  Bri»- 
tor  V.  OaMn,  02-362,  78. 

10394.  No  counter-affidavits  or  other  evi- 
dence, admisBible  to  contradict  such  applications 
as  to  defense  allied.  Id, 

10896.  When  a  judgment  has  been  taken  by 
default,  defendant  having  been  personally  serv- 
ed, a  motion  to  set  aside  default,  showing  merits 
in  defense,  or  proceedings  lor  rtdief  from  1u^ 
ment,  or  to  review  it,  must  be  made  in  lower 
coort  before  an  appeal,  or  no  question  will  be 
raised  in  Supreme  Court.  Barnes  v.  Conner,  89- 
294,  '72;  Yaiuy  v.  Teter,  89-306,  72:  Johnaon  v. 
Ikerd.  48-380,  ^74 ;  Gibson  v.  Green,  22-422,  '64; 
Xawsfte  V.  McClain,  19-67,  '92 ;  Barnes  v.  Wrigla, 
89-293, '72.  Cf.  14-449;  18-453;  14-604:  16- 
433;  18-432;  20-96  ;  26-510;  26-456:  la- 
470;  18-163;  16-382;  16-446. 

10896.  Affidavit  in  support  of  a  motion  to 
set  aside  muBt  show  a  meritorious  defense.  Sturott 
V.  Fay,  10-429,  '61 ;  StevenB  v.Hebnt  16-183, 
Nutting  v.  Losanee,  2  7-37,  '66. 

10897.  The  nature  of  defense  mustbeshown. 
It  is  not  sufficient  to  aver  a  belief  in  a  meritoi^ 
ious  defense.  GoldAerry  t.  Chrter,  28-69,  '67: 
FroUY.Dodoe,  16-139,  '60. 

10888.  The  defense  itself  must  be  set  oat, 
and  also  fact?  showing  why  an  appearance  was 
not  made  and  that  default  was  taken  "  through 
his  mistake,  inadvertence,  surprise,  orexcuBable 
neglect."  Fancy  v.  Teter,  89-306,  '72 ;  Phelps  v. 
Osmod,  84-150,  70. 

10899.  Section  99.  An  application  for  reli^ 
against  a  judgment  taken  on  default,  under  last 
clause  of  amended  section  99  of  code  (B.S.  '81, 
396),  must  show  that  (1)  the  party  applying  has 
a  meritorious  case,  and  (2)  set  forth  ucto,  show- 
ing grounds  on  which  relief  is  asked ;  all  duly 
supported  by  affidavits.  Former  point  can  not, 
but  latter  may,  be  controverted  in  hearing  of 
application.  Lake  v.  Jones,  49-297,  '74 ;  BwJ:  v. 
Havens,  40-221,  72;  Fhdps  v.  Omood,  34-16^ 
'70:  Nord  v.  Mariy,  66-531,  77 ;  JHojt  T.  Bank 
of  State,  21-164,  '63. 

10400.  The  truth  of  the  facts,  stated  as  a 
cause  for  having  default  set  aside,  can  not  be 
determined  upon  an  issue  raised  by  counter^affi- 
davits.   HiU  V.  OvB^  24-291,  '66. 
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10401*  Sach  asplication  maj  be  motion 
or  on  complaint  £vidence  maj  conaust  of  affi- 
daritB,  depodUons,  or  oral  testimonj.  No  an- 
sver  is  required.  Lake  t.  Joim,  mpra/  Nord  t. 
Marti/,  supra, 

10402<  When  party  applying  for  such  relief 
files  a  complaint,  to  which  a  demarrer  is  filed, 
cause  is  submitted  on  Ucta  alleged,  ihrd  v. 
Marty,  supra. 

10108.  A  defendant,  against  vhom  a  Judg- 
ment was  rendered,  by  de»ult,  by  paying  costs 
two  days  after  judgment,  and  supposing  default 
had  been  set  aside,  and  with  "  no  other  idea  than 
defending  the  suit,"  but  made  no  motion  to  have 
default  set  aside  and  to  vacate  judgment,  is  not 
entitled  to  a  new  trial,  nor  to  an  appeal ;  and  it 
is  error  for  common  pleas  to  order  an  appeal. 
Som^  V.  Gilbert,  46-44,  74. 

10404.  Perhaps  adverse  party  ia  entitled  to 
notice  of  a  moUon  to  set  aside  a  default  Martin- 
dak  T.  Srovmj  18-284,  '62. 

10406.  When  it  was  properly  shown  that  de- 
fendant was  prostrated  with  sickness,  and  had 
been  for  several  weeks,  and  his  only  attorney 
was  suddenly  attacked  with  hemorrhage  of  the 
lungs,  of  which  latter  fact  defendant  had  no 
knowledge  in  sufficient  time  to  engage  other 
counsel,  and  was  too  far  from  telegraph  office  to 
notify  another  attorney  to  appear  for  him,  and 
a  ^ood  defense  is  shown,  it  is  error  not  to  set 
aside  a  default  entered  against  him.  Harv^  v. 
Wilsm,  44-231  '73. 

10406.  Derault  can  not  be  set  aside  for 
reason  that  attorneys  of  parties  had  agreed  that 
there  should  be  a  judgment  for  plaintiiT,  by  de- 
fault, but  that  judgment  had  been  taken  for  a 
larger  snm  tiian  had  been  mentioned  in  agree- 
ment, when  agreement  was  by  parol,  made  out 
of  court,  and  a  rule  of  court  required  that  no 
agreement  would  be  enforced  "  unless  in  writ- 
ing, or  made  of  record,  or  in  presence  of  the 
court."    Barnes  v.  Smiih,  &4r-516,  '70. 

10407.  Amendment.  That  complaint  had 
been,  at  or  after  the  default,  amended  so  as  to 
claim  an  increased  judgment,  when  action  was 
founded  on  a  note  filed  with  complaint,  anthor- 
izing  Judgment  taken,  is  immaterial.  Id. 

10408.  DeCiolt  may  Im  set  aside  when  de- 
fendants and  their  attorney  were  in  court  until 
informed  by  court  that  cue  would  not  be  tried 
at  that  term,  and  thev  then  departed,  and,  at  a 
sul»equent  day,  a  judge  pro  tan,  allowed  a  de- 
fault, and  when  their  affidavit  disclosed  a  de- 
fense.  BaUiff  V.  BaMwin,  20-16,  '67. 

10409*  Where,  upon  application  of  one  of 
several  defendants,  against  whom  judpnent  had 
been  entered  by  default,  judgment  was  set  aside 
as  to  him.  Held;  judgment  as  to  others  was  not 
Tacated,  and,  after  judgment  against  him,  he 
could  not  object  that  judgment  was  not  joint. 
It  would  be  a  better  practice,  in  such  cases,  to 
bold  judgment  subject  to  result  of  defense. 
Jtittwa  V.  Norria,  20-165,  '67. 

10410v  Exense*  Pendency  of  a  compromise 
is  not  alone  a  sufficient  excuse  for  Allure  to  ap- 
pear and  plead  to  action.  The  conduct  or 
declarations  of  parties  to  action  must  be  shown. 
Qoldaberry  v.  Carter,  28-69,  '67. 

10411.  FaUnre  of  counsel.  Three  days 
after  rendition  of  a  judgment  against  him,  de- 
fendant appeared  and  moved  to  set  aside  default 
and  judgment,  affidavits  in  support  of 

Iiis  motion.  The  affidavits  disclosed  that  lie  had 
employed  coansel  to  defend  for  him,  and  had 


caused  a  subpoena  to  issue  for  his  witneases ;  Uiat 
he  had  been  prevented  from  attending  court 
himself,  by  dangerous  illness  of  his  wife,  and 
that  his  attorney  being  provost-marshal  of  dis- 
trict, had  been  so  engaged  in  enforcing  draft 
that  he  had  been  unable  to  attend  court,  and 
had  neglected  to  speak  to  any  other  attorney  to 
represent  him  in  case.  The  affidavits  also  dis- 
close a  meritorious  defense  to  action.  l%e  court 
overruled  motion  to  set  aside  judgment  JTdd; 
motion  should  have  been  granted.  Held;  as 
plaintifi*  appeared  by  attorney,  no  notice  of  ap- 

ftlication  was  necessary.  Htid;  an  appeal  wul 
ie  from  an  abuse  of  discretion,  stad  B.  C.  wUl, 
in  such  case,  review  action  of  lower  court  HtS 
V.  Ommp,  24-291,  '66. 

10412.  Last  point  also  decided  in  Akord  t. 
Gere,  10-386,  '68. 

1041ft.  Motion  to  set  aside  a  judgment  by 
default,  and  for  leave  to  plead.  Two  days  after 
judgment,  affidavits  were  filed  to  effect  that  de- 
fendant had,  before  commencement  of  suit,  set- 
tled with  plaintifi*,  and  paid  damages  sued  for; 
that  defendant  had  employed  an  agent  to  em- 
ploy counsel  to  defend  suit,  who  had  failed, 
owing  to  a  misunderstanding  as  to  court  and 
term,  to  attend  to  it ;  that  defendant  was  com- 
pelled to  be  absent  from  state  till  after  com- 
mencement of  term  of  court;  that  as  soon  as 
facts  were  known,  counsel  were  employed,  who 
made  application  to  defend,  etc.  Held;  defend- 
ant entitled  to  have  default  set  aside.  Alvord  v, 
Gere,  10-385,  '58. 

10414.  Excii8al>le  negligence.  Defendant, 
in  February,  was  summoned  to  appearon  fonrth 
Monday  in  March,  in  another  county.  On  that 
day  be  appeared^ut  default  had  been  taken  one 
week  before.  Without  any  actual  knowledge 
on  his  part,  legislature  had  changed  day  of  M- 

f inning  said  terra,  to  a  day  one  week  earlier. 
TeM;  excusable  negligence.  Frvaitr  v.  Witliamg, 
1&-416,  '62. 

10415.  Defiinlt  will  not  he  set  aside  for  an 
insufficient  complaint.  JSerr^  v.  Salt,  1 5-69,  '60. 

10416.  Under  see.  99  of  code  (R.  S.  '81, 
396),  a  party  may  be  relieved  from  a  judgment 
taken  by  default,  where  he  did  not  have  actual 
notice  of  suit,  and  was,  at  time  of  constructive 
service,  and  until  after  expiration  of  term  at 
which  judgmentwas  lenderM,  abeent  from  state, 
and  physically  unable  to  return.  Soffey.  3bA^ 
ny,  14-369,  '60.  ' 

10417.  If,  upon  overruling  a  demurrer  to  pe* 
tition  for  such  relief,  court  set  aside  de£auU 
without  first  ordering  plaintiff  to  plead  over, 
he  can  not  assign  such  ruling  as  error^  unless  it 
appears,  from  record,  that  court  refused  to  per- 
mit him  to  plead  over.  Id. 

10418*  A  default  of  plaintifi"  may  beset  aside 
on  account  of  excusable  neglect  of  plaintiff,  by 
being  detained  from  the  trial  b^  accidents  or 
delay  of  opposite  party  in  mnmng  its  tr^ns, 
and  of  mistake  on  part  of  his  attorney  in  d%r. 
Camnaugh  v.  T.  W.AW.R.  Co.,  40-149,  *74.  CL 
28-562,  '64. 

10419.  Wliat  constitutes  inadrertenoe. 

Where,  in  action  to  have  a  judgment  set  aside 
which  had  been  rendered  by  default,  evidence 
showed  that  applicant  had,  with  reasonable  dil- 
igence, employed  an  attorney  to  defend,  who,  by 
reason  of  sickness,  had  failed  to  do  so.  Held; 
inadvertence  of  attomejr  should  be  r^arded  u 
that  of  applicant,  within  meaning  of  sec  9^ 
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code.  («.  B,  a  '81,  396.  Bristar  t.  Qalvm,  62- 
352,78. 

10420.  RelngtatemeBt.  Cause  having  been 
dismiased  for  want  of  prosecution,  plaintiff  pro- 
duced affidavit  of  his  attomeys.  Bnowing  that 
their  failure  to  appear  at  call  was  accidental, 
tfaej  being  delayed  by  stonn,  etc.  Held;  motion 
to  set  aside  default,  and  reinstate  cause,  rightly 
sustained.    Kemp  t.  FotIow,  5-462,  '54. 

10421.  Excusable  neglect.  A  party  was 
BUDunoned  to  appear  to  an  action.  He  was  a 
Gernaan,  with  a  very  imperfect  understanding 
of  E^^lish  language,  and  but  little  knowledge 
of  business,  and  especially  of  legal  proceedings. 
When  he  went  to  court  to  employ  counsel  and 
defend  suit,  he  was  met  by  plaintiff,  who  talked 
with  him  about  compromising  case,  and  told 
him  "  the  case  was  continued  \  for  him  to  go 
home,  and  they  would  try  to  compromise  it.  He 
went  back  to  his  farm,  believing  nothing  more 
could  be  done  without  further  notice  to  him.  Af- 
terward, plaintiff's  counsel  called  on  defendant 
and  talked  about  a  compromise.  Subsequently, 
at  next  term  of  court,  defendant  was  defaulted. 
Held;  excusable  n^ect.  Nord  r.  Marly,  66- 
53 J,  77. 

10422.  Excnsable  neglect.  A  paid  his  sis- 
ter, B,  money  from  time  to  time,  on  a  note  she 
held  against  him,  and  took  no  receipts  therefor, 
so  great  was  confidence  between  them.  B  brought 
suit  on  morteage  securing  said  note,  while  A 
resided  in  a  distant  county,  with  not  suHicieot 
funds  to  attend  court  at  proper  time,  and  al- 
lowed a  default  to  be  taken  against  him,  trusting 
his  sister  would  give  proper  credits  on  note.  This 
she  failed  to  do,  and  obtained  judgment  double 
in  amount  of  her  just  claim.  Had;  excusahle 
neglect  Default  onght  to  be  set  aside.  Hur- 
ler V.  Fmncia,  56-460, '77. 

10428.  Error.  The  8.  C  will  not  decide 
whether  reasons  for  a  motion  to  set  aside  a  de- 
fault are  a  part  of  record,  unless  it  appear 
whether  motion  was  overruled.  If  such  reasons 
be  sufficient  in  law,  yet  it  will  be  presumed,  the 
contrary  not  appearing,  that  they  were  not  shown 
to  be  true  in  fact   Round  v.  Slide,  14-493,  '60. 

10424.  If  record  show  an  entr^  to  have  been 
made  to  the "  satisfaction  of  the  court,"  S.  C. 
will  presnme  that  it  was  properly  made.  Id. 

10485.  BenedT.  After  a  default  and  inquest 
of  dunages,  defendant  moved  for  a  new  trial. 
Mdd;  motion  not  proper,  it  Khould  have  been 
to  set  aside  inquest.  M.  &  L.  B.  Go.v.  Lomax,  7- 
406,  '56. 

10426.  On  appeal  to  S.  no  qaestton  as 
to  snfflclencf  oi  evidence  is  raised,  unless  bill 
of  excepUons  affirmatively  shows  that  it  con- 
tains all  evidence.  IkwUdia  Int.  Q>.  r.  OooL  Bi- 
ll, "77. 

10427.  S.  C.  will  not  review  exercise  of 
thejmwer  to  set  aside  a  judgment,  unless  dis- 
cretion has  been  plainly  abus^.  Cooper  v.  John- 
ton.  26-247,  '66. 

10428.  Motion  to  set  aside  a  default  for  want 
of  notice,  is  no  such  appearance  as  to  waive  the 
want  of  notice.   Houk  v.  Barthold,  78-21,  '80. 

10429.  Where  service  a^inst  defendant  is  a 
nollity,  court  has  no  jarisdiction,  and  judgment 
by  default  is  void.   Brooks  v.  Allen,  68-401,  '78. 

10480.  Judgment  by  default  was  set  aside  by 
consent  of  parties,  on  condition  that  defendant 
should,  witnin  twenty  days,  give  sufficient  bail 
to  sherifi^  or  that  execution  should  issue  on  judg- 


ment Hdd;  proceeding  incorrect  Ftteman  v. 
HiJaU,  4  Blf.  8,  '35. 

T.  Assessment  of  Damages  after  De&nlt. 

10431.  Limited  by  complaint.  In  judgment 
on  default,  damages  can  not  oe  given  in  excess  of 
amount  claimecT  in  complaint  May  v.  Slaie 
Bank,  0-233,  '57. 

10482.  A  judgment  by  default  admits  cause 
of  action,  traversable  averments,  and  that  some- 
thing is  due  plaintifi';  but  amount  is  open  to 
proof.  In  assessment  of  damages,  defendant 
may  appear  and  have  a  r^ular  trial,  by  jury,  of 
amount  of  damages;  may  show  grounds  for  miti- 
gation of  damages,  may  argue  questions  involved, 
and  move  for  a  new  trial;  may  reserve,  by  bill 
of  exceptions,  any  question  afiecting  assessment 
of  damages.  He  can  not  introduce  a  substantive 
defense,  but  may  show  that  plaintiff  is  entitled 
to  only  nominal  damages.  Briggs  v.  Sneghan,  45- 
14,  '73. 

10488.  And  whatever  the  proof  maybe,jui7 
can  not  find  for  defendant.  £IIU  v.  SUUe,  2-262. 
'50. 

10434.  Debt  on  bond,  and  judgment  by  de- 
fault Plaintiff  suggested  that  bond  wascondi' 
tioned  for  delivery  of  property  taken  on  execu- 
tion, and  assigned,  as  breach,  that  condition  was 
broken.  Judgment,  without  jury,  for  amount 
of  execution.  Held;  supposing  assignment  of 
breach  to  be  only  informal,  ana  want  of  a  judg* 
ment  for  penalty  to  be  unavailing  in  error,  yet, 
breach  should  have  been  found,  and  damages 
assessed  by  a  jury.  Ih-kinx  v.  Smith,  2  Blf.  171, 
•28;  Rany  v.  floiwuw,  4  Blf.  2, '3-5. 

10485<  The  awarding  of  a  writ  of  inquiry, 
after  defendant's  failure  to  appear  on  beingcall- 
ed,  without  previous  entry  oi  an  interlocutory 
iiidgrnent,  is  a  mere  informali(v,  and  can  not 
be  assigned  for  error.  White  v.  Rankin,  2  Blf.  78, 
'27. 

10486.  Three  counts  in  debt.  Two  of  them 
on  writings  obligatory;  third,  "for  interest  for 
the  forbearance  of  divers  other  large  sums  of 
money  before  that  time  and  then  doe  and  owing 
from  the  defendant  to  the  plaintiff,  and  by  the 

filaintiff  forborne  to  the  defendant  for  divers 
one  spaces  of  time  liefore  then  elapsed,  at  de- 
fendant's request,  whereby,"  etc.  Judgment 
against  defendant  by  default  Held;  amount 
due  should  be  determined  by  a  jniy.  XitrmT. 
Sehmall,  8  Blf.  94,  '46. 

10487.  If  defendants,  having  pleaded  in  bar, 
on  being  called,  fail  to  appear,  plaintiff  can 
have  damages  assessed  as  if  defendants  had  ap- 
|>eared  and  defended.   Kirby  v.  Holmes,  6-33, 

1048S.  Several  counts.  Practice.  Pama- 

ges  how  assessed.  Where  the  declaration  con- 
sists of  8  special  and  common  count,  and  de- 
fendant had  made  default,  under  K.  8.  '43,  lat- 
ter should  be  dismissed,  or  damages  assessed  by 
a  jury;  otherwise  judgment  will  be  erroneous. 
Carter  v.  Spencer,  4-78,  '63.  Ct  8  Blf.  61 ;  S- 
341 ;  0-233. 

10489.  Declaration  in  assumpsit  contained 
a  count  on  a  note,  and  a  general  count  for  goods 
sold  and  delivered.  Judgment  by  de&ult  Held; 
a  writ  of  inquiry  was  necessary.  Slarbwk  v. 
Latenby,  7  Blf.  268,  '44. 

10440.  Assumpsit  against  an  administrator. 
First  count  stated  that  commissioners,  appointed 
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br  court,  had  found  administrator  indebted  to 
plaintiff  in  a  certain  sum,  on  account  of  effects 
unadmioistered ;  and,  beingso  indebted,  he  had 
promised  to  pay.  Second,  waa  for  money  had 
and  received.  Judgment  by  default.  Held; 
damages  should  be  assessed  by  a  jury,  not  by 
court.    Wood  V.  Lenum,  1  Blf.  198,  '22. 

10441a  Acti<»i  on  penal  bond  conditioned  for 
performance  of  coTenants.  If  plaintiff  obtain 
judgment  by  default  or  on  demurrer,  damages 
should  be  assessed  by  jury.  If,  on  a  note  or  bill 
of  exchange,  or  a  covenant  for  payment  of  a  cer- 
tain sum,  may  be  assessed  by  court.  TanrtekiU 
V.  Thomas,  1  Blf.  144,  '21.    Cf.  6  Blf.  168 ;  1-69. 

10442.  In  suits  upon  penal  bonds,  it  is  only 
upon  determination  of  questions  of  law  in  faror 
of  plaintiff,  or  upon  a  default,  that  the  interlocu- 
tory  judgment  is  given,  viz. :  that  plaintiff  ought 
to  recover,  but  because,  etc.,  is  given.  But  court 
may  be  substituted  for  jury  to  assess  damages  by 
agreement.    Stale  v.  Cfom,  6-387,  '65. 

10443.  If  a  declaration  on  a  note  contain 
the  common  counts,  and  there  be  a  judgment  by 
default  for  plaintiff,  there  must  be  a  vrit  of  in< 
quiry,  unless  parties  submit  case  to  court,  or  a 
noUeproa^ui  be  entered  as  to  common  connts. 
MeFQl  T.  WUtm,  6  Blf.  260,  '42. 

10444.  If  sum  to  which  plaintiff  was  enti- 
tled depended  on  amount  due  on  a  judgment, 
court  can  assess  the  damages,  after  judgment  for 
plaintiff  on  demurrer,  without  a  jury;  and  so, 
wherever  there  are  records  or  other  undbputed 
documents  to  determine  amount  due.  Sarrmg- 
iott  T.  Wilherw,  2  Blf.  37,  '27. 

10445.  Snit  before  a  justice,  under  B.  &  '43, 
upon  a  note  wiAont  date,  payable  two  years 
after  date ;  if  not  paid  at  maturity,  then  to  be 
due  in  twelve  months  afterward,  at  six  per  cent, 
from  a  preceding  8peci6ed  period.  Defendant 
appeared,  and  on  motion,  justice  certified  cause 
to  C.  C.  Defendant  having  failed  to  appear  in 
C.  C,  a  judgment  by  default  was  rendered 
against  him,  without  an  inquest  of  damages. 
Seld;  general  issne  being  in,  by  virtue  of  stat- 
ute, a  jury  should  have  been  impaneled  to  try 
issue.   Lorn  v.  Bohan,  4^236,  'fiS. 

TI.  Appeal. 

10446.  From  a  judgment,  taken  on  default, 
without  jurisdiction,  a  party  may  appeal,  with- 
out applyingto  court  below  to  set  aside  said 
jadsment  KyU  r.  Kyle,  S&-S9>J,'7Q  \  OxAnower 
T.  Coehnower,  S7-253,  Cf.  AbdU  v.  AbdiL 
20-287,  '66:  HarUm  v.  Ednvda,  18-480,  '69: 
CdaS.  Co.  V.  Oitert,  id.  489,  '69:  Wmr  v. 
iJopis,  9-236,  '57. 

10447.  Also  when  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
JStrader  v.  ManviUe,  -8^111,  '70. 

10448.  Appeal.  A  party  against  whom  a 
judgment  by  default  has  be^  rendered,  may,  it 
eeems,  api>eal  directly  therefrom  to  S.  C.,  with- 
out applying  to  trial  court  to  set  aside  judg- 
ment.   OdeUy.  Oarpmler,  71-463,  '80. 

1_0_449.  [Perhaps  court,  in  rendering  above 
decision,  intended  to  limit  it  to  cases  where  court 
below  had  not  jurisdiction  over  persons  de- 
faulted, or  where  complaint  was  bad  for  want  of 
sufficient  facts,  as  cases  cited  therein  appear  to  so 
limit  the  rule.  Cf.  66-387:  40-247:  89-328; 
88-111:  27-253;  26-287.1 

10460.  Setting  aside  a  defknlt.  The  order 
of  court  setting  aside  a  default  and  judgment,  is 


not  a  "  final  judgment,"  from  which  an  appeal 
will  lie  to  supreme  court.  Smxildmg  v.  Tluimp- 
eon,  12^77,  '59 ;  Branham  Y.FLW.&&R.(k, 
7-824,  '56. 

10461.  Where  Judgment  in  attachmeBt 

was  rendered  by  default,  the  supreme  court  will, 
on  appeal,  consider  any  errors,  as  defendant 
had  no  opportunity  to  make  objection.  Dnmit- 
lard  T.  Wl^iaer,  29-552,  '68. 

TII.  Arallable  Ernr. 

10462.  Trial  of  cause.  After  answer  filed, 
defendant  withdrew  his  appearance  whereupon 
court  proceeded  to  try  the  cause,  upon  evidence^ 
and  found  for  plaintia.  No  exception  was  taken. 
Held;  no  question  before  8.  C  Cbfti  Y.E.AG. 
R.  Co.,  7-413, '56. 

10468.  Jad|rmeBt  by  debnlt  against  a  de- 
fendant, on  an  insufficient  service,  to-wit:  Nine 
days'  notice  instead  of  ten,  is  simply  an  error, 
for  which  judgment  would  be  revers^  on  an  ap- 
peal, and  may  be  waived  by  a  release  of  erron 
and  irr^larities.  IMoKenttme  t.  I^mwihio  SaL 
Baxik,  66-682,  '79. 

10464.  Action  of  debt  a^inst  four.  One  f>f 
defendants  filed  plea,  to  which  there  was  no  re- 
plication. At  next  term,  judgment,  by  default, 
was  taken  against  all  defendants.  Held  ;  judg- 
ment erroneous.  Higgaa  v.  Bd.  Corn's  Weahktg- 
ton  Co.,  1  Bif.  532,  '23. 

10456.  If  defendant,  in  attachment,  do  not 
appearand  put  in  bail,jud^ent  against  him 
mav  be  good,  without  his  having  been  previously 
called  and  his  default  uitered.  Hcaiom  t.  3eaUb 
1  Blf.  237,  '23. 

10466.  "Where,  in  action  a^inst  guardian 
and  surety  on  bond,  surety  fails  to  object  to 
judgment  against  him  alone,  on  ground  that 
euardian  has  not  appeared  and  answered,  and 
has  not  been  default^,  he  can  not  afterward  ob- 
ject on  that  ground,    (hgawdl  v.  StaU,  65-1, 78. 

10457.  Where  parties  had  been  duly  serrel 
with  process,  whether  they  had  appeared  or  had 
not,  it  is  not  ground  for  reversal  that  a  jadgment 
was  taken  against  them  without  having  been 
defaulted  by  calling,  the  damages  havine  been 
assessed  by  a  jury.  Nor  ground  for  a  bill  of  re- 
view.   Dohetiy  v.  CRose,  64-73,  '78. 

10465.  Wherejudgmenthasbeenrendered 
by  defiiultjand  record  fails  to  show  that  defend- 
ant morea  to  set  aside  default,  S.  C.  can  not 
examine  questions  arising  dehan  the  record. 
HobiM  T.  Ma,  16-358,  '61. 

10459.  Defanlt  having  been  taken  and  Judg- 
ment rendered  on  a  good  complaint,  question  of 
"too  large  a  judgment"  can  not  be  assumed  for 
error  for  first  time  in  8.  G.  Bamea  v.  JMl,  89- 
328,  '72. 

10460-  The  party  aggrieved  should  first  make 
application  to  court  below  to  modify  or  correct 
judgment.    Barnes  v.  Bomer,  80-689,  '72. 

10461.  Default  was  taken  in  an  action  on  a 
note  providing  for  "  all  necessary  expenses  of 
collection."  Complaint  did  not  allege  or  claim 
what  were  expenses  of  collection.  Judgment 
included  an  amount  over  and  above  amount  dne 
on  note  for  principal  and  interest.  BM;  as 
complaint  may  have  been  so  amended  as  to  In- 
clude an  amount  for  collection  expenses,  8.  C 
will  deem  it  as  amended  and  not  reverse  judg- 
ment. IdL 

10462.  ^meer  t.  iliusefl,  0-167,  only  dedded 
that  if  motion  and  grounds  ol  it  had  been  filed^ 
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with  reasons,  exertion  to  ovemiling  of  it  miffht 
liave  been  taken  in  same  manner  as  to  a  ruling 
•or  demurrer.   Bound  t.  Slate,  11-493  '60. 

10468.  Exception.  A  bill  will  lie  for  review 
■of  a  judgment  rendered  hj  default,  on  an  insuf- 
ficient complaint,  though  no  exception  is  in 
record.    Berhhire  v.  Young,  45-461,  74. 

10464.  Where  lower  conrt  hag  omitted  to 
-enter  a  fornial  default  against  a  partj  who 
haa  been  duly  served  with  process  and  made  de- 
fault, such  omiarion  may  oe  corrected  at  anjr 
time  while  proceedings  are  ta  fieri  in  that  court, 
and  if  not  corrected  there,  same  will  be  rmrded 
^this  court  as  amended.  Torr  t.  2W,  20-118, 

DEPBNSES. 

See  Attsuen. 

10465.  Code.  Sal^eet-matter.  Defendant 
mm7.8et  forth,  in  his  answer  as  many  groundsof 
defense,  counter-claim,  and  set-off,  whether  legal 
-or  equitable,  as  be  shall  have,  without  regard  to 
the  location  of  the  subject-matter.  Vail  v.  Jones, 
81-467,  '69. 

10466.  When  a  complaint  was  on  a  note,  de- 
'fendant  may  show  that  a  deed,  by  him  to  plain- 
tlfr,  of  land  in  another  county,  was,  in  equity,  a 
.mort^^e,  to  secure  note  sued  on.  Id. 

1Ih67.  Following  instruction  was  good : 
■*' Plaintiff  was  entitled  to  recover,  unless  de- 
fendant has  proved,  by  a  preponderance  of  the 
•evidence,  in  substance,  the  allegations  in  one  or 
more  paragraphs  of  his  answer.' 
78-16,  '80. 

10468.  It  was  equivalent  to :  "It  was  only 
necessary  to  prove  the  malerial  alle^tions  in 
some  one  of  paragraphs  of  answer."  Id. 

10469.  Answers  can  not  embrace  matter 
notexistingatcommencement  of  action.  Jlttaee^- 
■man  v.  Jfm^,  42-462,  '73;  Cbrr  T.  EUig,  87- 
465,71. 

10470.  Bes  a^jndicata.  Under  code,  a  party 
«an,  and  must,  set  np  all  his  defenses,  whether 
le^l  or  equitable.  A  judgment  not  only  settles 
matters  between  parties  as  to  defenses  made,  but 
also  as  to  such  others  as  might  have  been  made. 
(v.  K.  a  '81,  347.)  Rieker  v.  FfraiL  48-73,  74; 
jitdUi  T.  Fiaddi,  1  Blf.  360,  '26.   CL  4S-75. 

10471.  Sham.  Remedy.  An  answer  setting 
vp  new  matter  which  is  untrue,  and  intended 
lo  delay  trialj  will  be  deemed  a  sham  defense, 
-though,  in  point  of  law,  good  on  its  face.  Seam 
T.  mCmmaha,  12^0,  '69. 

10472.  Remedy.  Where  a  defendant,  by  an- 
swers to  interrogatories  under  oath,  concedes  his 
answer  to  be  false,  conrt  will  strike  it  out  on 
anotion,  though  good  on  its  face.  Id. 

10478.  But  can  not  be  struck  out  on  affidavit 
'of  plaintiff  that  answer  is  false.  Walpole  v.  Cooper, 
7  Blf.  100,  '44 ;  Brmm  v.  Leiou,,  10-232,  '58. 

10474.  Xottre.  Jostiflcatlon.  The  defend- 
ant, in  a  prosecution  for  A  and  B,  may  introduce 
•evidence  of  his  being  a  member  of  a  protective 
and  detective  association,  with  powers  to  arrest; 
Kbat  a  felony  had  been  committed  in  the  neigh- 
^rhood;  that  prosecuting  witness  was  suspected 
of  having  been  concerns  in  its  commission: 
Ahat  allied  A  and  B  consisted  of  arrest  of  said 

firosecuting  witness  by  defendant  under  suchbe- 
ief  and  power,  etc.,  to  show  animus  oi  defend- 
ant, and  give  character  to  A  and  B,  if  not  in  jus- 
tification. KerdtaxU  v.  Slate,  46-120,  '74.  Cf.  6 
m406»'24 


10475.  Same  matter  may  be  introduced  in 
defense  in  a  civil  suit  for  malicious  prosecution 
and  arrest,  in  mitigation  of  damages ;  but  the 
facts  must  be  specially  pleaded,  showing  plain- 
tiff's criminality.  fToMm  v.  Canfidd.  6  Blf.  406, 
'43. 

10476.  $etK>fr.  A  set-off,  filed  as  a  defense 
in  full,  although  it  is  so  only  in  part,  is  good, 
for  it  is  a  good  defense  as  far  as  it  goes.  Turner 
V.  CumpbelL  59-279,  '77. 

10477.  In  action  ejs-eontraeta, -where  defense 
is  in  its  nature  joint,  several  defendants  may 
join  in  same  plea,  or  tUey  may^ver;  and  one 
defendant  may  plead  in  abatement,  another  in 
bar,  and  another  may  demur.  Troulner  v.  I'o 
rent,  4-232,  '53. 

10478.  Joint.  In  an  action  to  recover  an  in- 
terest in  real  estate,  at  sale  ordered  in  action  to 
foreclose  a  mortgage,  where  mortgagor  and  an- 
other were  defendants,  and  they  answered  Jointly 
in  bar,  it  can  not  be  objected  that  mortgagor 
was  not  shown  to  have  been  owner  of  land  at 
date  of  mortgage.  Brownfield  v.  Wmeht,  9-394, 
•57.    Cf.  20-440;  86-302. 

10479.  Such  answer  by  stranger  alone  would 
be  good.    Galkncav  v.  Doe,  1  Blf.  372,  '25. 

10480.  Harmless  error.  A  demurrer  was 
sustained  to  an  answer ;  but  plaintiff  was  com- 
pelled to  enter  upon  a  course  of  evidence  that 
covered  ground  so  set  up,  and  rendered  evidence 
of  facta  alleged  therein  admissible.  Defendant 
also  adduced  evidence  to  prove  those  facts. 
Held;  overruling  demurrer  unimportant,  i^xer 
v.Speer,  7-178,  '55. 

10481.  A  defendant,  indicted  for  a  crime, 
can  not  exempt  himself  from  punishment  by 
showing  that  it  was  custom  of  country  to  do  act 
chatged.  £<aiicu$  v.  Staie,  4-114,  '53. 

See  Common  Carriers;  Deed;  Sale. 

10482.  A  written  instrument  can  not  be  de- 
livered to  payee,  or  his  agent,  as  an  escrow* 
Stemai  v.  Anderwti,  69-375,  77 ;  Boche  v.  Boanohe, 
etc.  Seminary,  66-198,  '77 ;  M.  &  I.,  ele.,  Co.  v. 
Stevena,  10-1, '67;  Guard  v.  Bradl^,  7-600, '66; 
Oray  V.  Slate,  0-25,  '57 ;  State  v.  Chruman,  2-126, 
'50 ;  Foley  v.  OowgiU,  5  Bit  18,  '38. 

10488.  Nor  can  a  surety  make  a  deliveiy  of 
a  bond  or  note  to  his  principal  as  an  eaerov. 
Deardorff  v.  Foremmn,  24-481,  '65. 

104^.  Whether  a  bond  was  delivered  as 
an  escrow, is  a  question  for  jurv:  and  to  enable 
them  to  determine,  they  should  have  bond  be* 
fore  them.   Slate  v.  Bodly,  7  Blf.  355,  '46. 

10486.  When  a  surety  places  his  name  on  a 
note  or  bond,  perfect  on  its  face^  and  places  it 
in  hands  of  principal,  upon  condition  that  others, 
not  named  in  bond,  should  sign  before  bond  or 
note  should  be  delivered  to  obligee,  and  princi- 
pal delivered  instrument  to  obligee,  without  ob- 
taining other  signatures,  and  such  obligee  is  ig- 
norant of  condition  imposed  on  delivery,  il  u 
Held;  such  surety  is  liable.  StoJU  v. Peoner,81- 
76,  '69;  Dtardorffv.  Foreman,  24-481,  '66;  WtIA 
V.  Baird,  27^6^  '66;  Blaekwdl  v.  State,  26-204, 
'66;  State  v.  Blair,  82-313,  '69. 

10486.  Escrow.  Where  a  deed  is  delivered 
to  a  third  person  as  an  escrow,  until  happening 
of  a  certain  contingency,  a  delivery  by  him  to 
grantee  named  in  deed,  if  before  happening  of 
such  contingency,  vests  no  title  in  said  grantee. 
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and  he  can  convev  none.  .Berry  T.  Andenon,  22- 
86, '64. 

10487*  Because  passing  of  deed  to  latter,  hy 
^  such  third  person,  does  not  import  a  delivery. 
Ftter  V.  Wright,  6-183,  '55. 

104S8.  It  is  a  mere  scroll,  until  happening 
of  condition.    Ko<m  v.  FerguMn,  25-388,^65. 

10489*  P  sold  to  U,  by  parol  contract,  certain 
lots  for  $500.  U  paid  down  $300,  and  agreed  to 
pay  balance  in  ten  days.  P  was  in  possession 
of  lotB)  and  l^al  title  was  in  B.  A  deed  was 
executed  by  B  and  wife  to  U,  and  placed  same 
in  hands  of  P  for  U.  On  lots  was  a  pile  of  ma- 
nure; B  and  U  claimed  same.  B  had  removed 
manure  before  he  signed  deed,  and  told  P  not 
to  deliver  it  to  U  till  latter  relinquished  his 
claim.  Within  ten  days,  all  three  being  pres- 
ent, U  refused  to  so  relinquish,  and  P  tore  up 
deed.  U  gathered  np  pieces,  put  them  together, 
and  within  ten  days  offered  to  lelinquiah  his 
said  claim  and  talce  deed,  and  also  tendered 
balance  of  pnrchase-money.  At  time  deed  was 
destroyed,  P  told  U  he  had  some  money  for  him, 
and  if  replied  that  P  owed  him  nothing.  Pwas 
willing  to  make  a  new  deed,  but  his  wife  ob- 
jected. Held ;  U's  remedy  was  on  faia  parol 
contract,  which  he  could  not  enforce.  PaUtrmm 
T.  Underwood,  29-607,  '68. 

10490.  ErMenee*  When  a  nan  eat  fadum  is 
the  only  answer  filed  in  an  action  on  a  note  by  an 
assignee,  and  signing  of  the  note  is  proven,  af- 
firmative proof  of  delivery  of  note  by  maker  to 
^^ee  is  not  necessary.    Miller  v.  Foes,  40-307, 

10491.  Non  est  fectam.  It  is  a  harmless 
error  to  overrule  a  demurrer  denying  a  delivery 
of  a  note,  when  a  "non  eri/acfum"  is  filed,  as 
former  mar  he  proven  under  Utter,  ftdur  t. 
Smmiim,  48-239,  '74.    CL  7-891. 

10493.  If  principal  did  notsign,  and  sureties 
did,  and  latter  did  not  assent  to  delivery  with- 
out signature  of  principal,  sureties  may  be  re- 
leased.   Wild  Oai  Branek  v.  Ball,  45-213,  '73. 

10498.  But  if  sureties  assent  to  delivery 
without  signature  of  principal,  they  will  be  lia- 
ble. Id. 

10494*  A  mortgage  does  not  become  a  lien 

«Btll  Its  accevtaDce.  EtmB  v.  Wkiu,  58-1, 76. 
It  takes  effect  from  Its  delivery.  Hadley  v.  Had- 
kg,  48-452,  74 ;  MUlikm  v.  flam,  86-166,  '71. 

10494a.  Also,  a  deed.  Xwe  v.  B'^,  25-503 
'65. 

10495.  The  delivery  of  a  key,  by  a  vendor 
to  a  purchaser,  at  conclusion  of  a  treaty  for  sale 
of  property,  is  a  symbol  indicative  of  delivery 
of  the  possesstoB.  Ini.  CaOnU  Oamd  Co.  v.  State, 
68^76,  '76. 

10496.  Sale.  A  party,  whose  property  was 
levied  on  by,  and  in  possession  of  sheriff,  can 
not  sell  same  for  one  dollar,  so  as  to  pass  title, 
for  he  can  not  deliver  it.  Qrtgoru  v.  S^umell, 
55-101,  '76. 

10497.  Amortga^jdulysignedandrecorded, 
for  purpose  of  obtaining  a  loan,  which  had  not 
been  accepted  or  acted  upon  by  party  ad- 
vancing money,  is  not  executed  or  m  me,  for 
want  of  delivery  and  acceptance.  Ooodimn  v. 
Owen,  55-243,  '76.  Cf.  iSl!mu8  v.  Ross,  25-300,  '65. 

10498.  A  contracted  with  B  to  deliver  on 
board  of  a  canal  boat  4000  bushels  of  com,  2000 
to  be  delivered  on  Aug.  20  and  2000  on  30th  of 
same  month.  A  portion  was  paid  down,  and 
balance  on  delivery— in  all  $1400.  On  the  30th 
inst.,  at  the  instance  of  A,  it  was  further  ver- 


bally agreed  that  time  for  delivery  of  last  2009 
bushels,  and  for  payment,  etc.,  be  extended^ 
without  fixing  anv  day,  etc.,  for  performance. 
On  Sept  3,  A  informed  B  that  last  2000  bashets- 
were  ready  for  delivery  whenever  they  would 
send  a  boat  (hut  no  day  was  fixed  for  delivery)^ 
and  requested  B  tojpay,  which  B  did.  On  6th, 
warehouse  of  A,  and  said  com,  were  destroyed 
by  fire.  Held;  by  payment,  B  waived  delivery 
of  com  on  canal  traats.  Held;  if  A  had  sep- 
arated com  contracted  for  from  his  remalB- 
Ing  corn,  and  had  it  set  apart  for  B,  com  and 
loss  were  B's — otherwise,  if  no  such  separatim. 
Seott  V.  King,  12-203  '59. 

10499*  A  sold  to  B  a  certain  portion  of  ship- 
stuff.  B  was  to  send  canal  boats  to  mill  and  pay 
for  it  on  delivery  on  boats.  Ice  prevented  ai^ 
rival  of  boats  at  time  expected.   A  demanded 

ryment.  Bpaid  a  portion  of  purchase-money, 
sold  remainder  to  C  and  pnt  him  in  possession 
of  whole,  specifying  what  portion  belonged  to- 
B.  Agents  of  B  and  C  separated  staff  betwe«i 
them  ;  at  same  hour  an  execution  was  put  in 
hands  of  sheriff  against  A.  Sheriff  levied  on 
the  portion  set  aside  to  B.  Held  ;  that  replevin 
would  lie  by  B  for  his  portion  of  ship-stuff,  as 
delivery  to  C  for  him  worked  to  his  beneftt^ 
Qmtd  V.  Moorman,  18-40,  '62. 

10500.  Transfer  of  title.  A  sold  to  B  nine 
cribs  of  com,  at  20  cts.  per  bu.,  with  a  warranty 
that  they  contained  2,500  hu.,  and  an  agreement, 
that,  if  theydid  not,  A  would  supply  deficiency. 
The  sum  to  be  paid  for  2,500  bu.  was  agreed  on^ 
and  time  given  for  payment,  and  cribs  of  com 
were  left  with  A,  as  B  s  agent,  to  be  taken  care 
of  for  B.  Held  ;  as  between  A  and  B,  sale  was 
complete.  Htid:  A  had  no  lien  on  com.  Hdd; 
supposing  there  was  not  such  a  change  of  pos- 
session as  is  contemplated  by  sec.  8,  c  33,  B.  8. 
'43,  yet,  even  as  between  B  and  a  subsequent 
horn  fide  purchaser  from  A,  sale  to  B  was  valid. 
There  was  such  a  delivery  to  B  as  gave  him  a 
better  title  than  a  subsequent  vendee  of  A.  SUtan^ 
V.  Kingore,  8-549,  '52. 

10501.  Where  an  executory  contract  stipu- 
lates for  delivery  of  a  certain  quality  of  producer, 
without  passing  title  to  anv  particular  produce,, 
vendor  b  not  a  bailee  of  prodnee  prior  to- 
delivery,  at  place  and  within  time  fixed.  Con- 
tract is  dischar^  by  the  delivery  of  the  article^ 
of  quality  mentioned.  RieketU  T.  Hayn,  18-181,. 
'69. 

10502.  A,  being  owner  in  fee,  and  in  posses- 
sion of  land,  signed  and  acknowledged  a  deed  to- 
B  and  others,  and  caused  game  to  be  placed 
on  record,  all  without  knowledge  of  grantees- 
Hdd  ;  no  delivery,  consequently  no  title  passed. 
Thara  v.  Jarrefl.  06-52,  '79. 

10508.  DellTerT  to  one  of  several  |prantee» 
Is  a  delivery  to  all.  Claiming  title  under  such 
a  deed  is  an  acceptance.  If  grantee  conveys,  it 
raises  implication  that  he  had  accepted.  iStoiiC 
V.  i>iinntn9^ 2-343,  '80. 

10504.  What  Is.  Delivery  of  goode— upon 
verbal  contract  for  sale,  g|oods  exceeding  SSO  in 
valae — to  a  general  earner  not  designated  by 
vendee,  and  witliout  vendee's  knowledge,  is  not 
adelivery,  within  meaning  of  statute  of  fkvnd. 
Haaxman  v.  Aye,  02-485,  '78.  (r.  R  a  '81, 4910.) 

10505.  DellTery  to  grantee  is  prwia  /aoe 
shown  by  a  record  of  the  deed.  Searn/  v.  ^M- 
ridqe,  68-44.  '78. 

i0505a.  Defense.  Action  on  note.  The  an- 
swer showed  that  defendant  was  induced,  1^ 
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frand  and  circumTeDtion  of  payees  of  note,  to 
siKD  his  name  to  such  note,  when  he  honestly 
beliered  that  he  was  writing  his  name  on  a 
blank  piece  of  paper  to  enable  payee  to  see  bov 
his  name  was  spelled  or  written ;  and  that  de- 
fendant did  not,  after  he  discovered  that  he  had 
signed  his  name  to  note,  voluntarily  delivery 
note  to  payee,  but  tiiat  it  was  wrongfully  and 
forcibly  taken  poesession  of  by  payees,  and  by 
them  carried  away  against  bis  consent,  and  over 
his  objections,  lidd  ;  defense  was  gom  to  note, 
thongh  in  hands  of  a  purchaser  and  holder,  in 
good  faith,  and  for  value  before  maturity  of 
note.  Note  never  had  any  I^;al  existence.  It 
had  not  been  deliyeted.  Cline  t.  Qvihriet  48- 
227,  '73. 

10&06*  Whatts*  Action  by  indoisee  against 
maker,  on  note  payable  in  bank.  Execution 
denied.  General  verdict  for  plaintiff,  and  spe- 
cial finding  of  facts  in  answer  to  intern^tones 
by  plaintiff,  that  defendant  signed  note  but  neg- 
lected to  read  it,  by  knowingly  parting  with  pos- 
session, after  having  signed  it ;  and  that  before 
commencement  of  suit,  note  was  indoreed  to 
plaintiff,  who  was  an  innocent  purchaser  before 
maturity,  for  valuable  consideration,  but  that  he 
had  not  used  due  diligence  in  buying  it.  In  an- 
iwer  to  intem^tories  by  defendant  jury  found 
that  be  had  signed,  read  and  laid  note  upon  a 
table,  and  left  room  to  consult  his  wife  about  it, 
and  that  during  his  absence  agent  of  payee  took 
poasession  of  itwitbout  his  consent;  thatdefend- 
ant  demanded  it,  and,  when  |>roduced  by  agent, 
read  and  objected  to  it.  and  did  not  re-deliver  it. 
Motion  b^  aefendant  for  judgment  on  answers. 
Hdd;  evidence  not  being  in  record,  general  ver- 
dict implied  that  note  waa  in  custoi^  of  payee, 
as  owner,  with  consent  of  maker,  and  delivery 
most  be  inferred.  Salandrr  t.  Loekwood,  66-285, 
'79. 

10507.  Dellrerf  to  a  specified  carrier, 
without  express  instructions  to  do  anything  but 
to  carry  goods  and  deliver  them  to  vendee,  is  not 
BDch  a  delivery  to,  and  acceptance  by,  vendee  as 
will  take  contract  out  of  statute  of  frauds.  Keir 
wen  T.  Me^,  62-^,  78. 

10608.  Ertdence.  When^  in  salt  against  C, 
lor  price  of  goods  sold  to  firm  of  A  and  B,  part- 
Das  in  retail  business,  it  was  alleged  that  such 
floods,  when  shipped  to  B  and  C,  were  deposited 
in  warehouses,  from  which  they  were  shipped  by 
A  and  B,  in  unbroken  packages,  under  fictitious 
names,  to  C,  who  used  such  names  in  receiving 
and  re-flhipping  such  goods.  Held;  entries  in 
bookB  of  railrrad  companies,  proved  to  be  in 
handwriting  of  those  whose  duty  it  was  to  make 
mch  entries,  showing  delivery  to,  and  receipt  by, 
consignees  of  certain  goods  shipped,  were,  as  be- 
tween parties,  if  relevant,  competent,  as  tending 
to  show  delivery  and  receipt  of  goods.  QUmore 
V.  Merritt  62-625,  '78. 

10509.  In  suit  on  note,  not  necessary  to  prove 
actual  delivery  by  makers.  Taylor  v.  Gay,  6 
Bit  ISO,  '42, 

10510.  Erldenee.  Manner  and  time  of  de- 
livery of  goods,  delivered  pursuant  to  a  written 
order  for  their  shipment,  may  be  proved  by 
parol.    Zee  v.  Hiils,  66-474,  '79. 

10511.  Acceptance  will  be  presumed  where 
grantee  takes  possession,  and  improves  and  cul- 
tivates the  land,  claiming  it  as  hu  own.  SUwart 
T.WW,  11-92, '58. 

10612.  Where  a  fother  conveyed  luid  to  his 
danghter,  using  usual  formalities  in  execution 


of  deed,  husband  of  daughter  being  present,  and 
contract  was,  to  all  appearance,  consumated,  and 
the  deed  left  in  custody  of  father,  without  special 
instructions.  Hddt  deliyery  was  complete  and 
binding.  Id. 

10518.  A,  being  indebted  to  B  372,  agreed  to- 
sell  him  a  horse  for  $45,  or  such  sum  asC  should 
determine.  Horse,  accordingly,  was  delivered  to- 
B,  but  C  refused  to  fix  price,  b  kept  horse  three- 
days,  and  offered  him  for  sale,  when  he  was- 
levied  on  by  virtue  of  an  execution  against  A.. 
Held;  horse  not  subject  to  execution,  delivery- 
being  complete.  HAHngnnorih  v.  Bata,  3  Bit.. 
340,^34. 

10514.  Deltrer^  of  deed  to  third  person  un- 
known to  grantee,  to  be  kept  till  grantor's  death, 
then  to  be  delivered  to  grantee,  is  sufficient  and 
takes  efiiect,  by  relation,  frofu  first  delivery.- 
Hoeixtt  V.  Jones,  70-227,  '80. 

10515.  Aeceptanoe.  A  sold  wine  to  B,and 
shipped  same  to  him.  B  would  not  accept  of  it^ 
as  not  of  quality  called  for  in  contract.  After 
correspondence,  B  agreed  to  receive  wine  and 
store  it  in  his  cellar,  subject  to  order  of  A.  K 
died,  and  C,  his  successor  in  business,  converted 
wine  to  his  use  and  sold  it  Held;  property  in. 
wine  never  passed  to  B.  Hdd ;  C  liable  to  A. 
for  value  of  wine.  Bithptingh<^  v.  Bauer,  52— 
519, '76. 

10516.  A  deed  may  be  written,  signed,  ac- 
knowledged and  certified,  and  still  be  impera- 
tive for  want  of  delivery,  whether  grantor  be  an 
infant  or  adult.  Any  thing  done  by  grantor,, 
from  which  it  is  apparent  that  a  delivery  was 
intended,  by  word  or  act,  is  suflScient  to  prove 
delivery.  BvrkhoUUr  v.  Ouad,  47-418,  '74.  Cf- 
Somen  v.  PimjArat,  24-231,  '65. 

10517.  Keeord.  Leaving  deed  for  record  by 
grantor  is  at  least  a  prtno  fiieie  evidence  of  de- 
livery.  Somen  r.  Pitm]^rey,  24-231,  '65. 

10518.  Burden  of  proof.  The  party  claim- 
ing under  a  deed  has  burden  of  proving  a  deliv- 
ery by  grantor.  BvrkhtMer  v.  Cmad,  47-418,  '74. 

10519.  By  agreement,  parties  to  a  deed  signed 
and  acknowledged  a  deed,  and  left  it  with  a  jus- 
tice, for  grantee.  Hdd;  agood  delivery.  Few^ 
V.  Ketgler,  80-195.  '68. 

10520.  Pleadii^i  An  answer,  alleging  that 
plaintiff,  then  and  there  delivered,  and  defend- 
ants then  and  there  accepted  of,  standing  trees, 
under  a  contract  of  sale,  fails  to  show  a  delivery 
and  acceptance.    OioeM  v.  Lewis.  46-488,  '74. 

10521.  Evidence.  Acts  of  delivery  and  ac- 
ceptance, are  something  over  and  beyond  agree- 
ment of  which  they  are  a  part  performance, 
lliere  must  be  some  act,  over  and  beyond  wotda 
of  a  contract,  to  amount  to  a  delivery.  Vendor 
must  put  dominion  over  property  in  power  of 
vendee.  There  must  be  a  parting  with  power 
over  the  property  by  vendor,  with  a  view  to  ita 
surrender  to  vendee.  Id. 

10522.  Ordlnarllr,  the  qoestlon  as  to  the 
dellrery  of  a  deed,  is  one  oi  fact,  to  be  deter- 
mined by  jury;  but  it  may  arise  in  a  form  to 
present  only  a  question  of  law  for  court,  or  it 
may  present  a  mixed  question  of  law  and  fact, 
in  which  case  jury  determines  facts,  and  court 
the  law  arising  upon  facts  proved.  S(meny.Pum~ 
phrey,  24-231, '65. 

10523.  It  is  much  a  question  for  jury  in  each 
particular  case.  A  deed  may  be  delivered  by 
words,  without  actions,  and  by  actions,  without 
words.  May  be  delivered  without  actually  be- 
ing handed  over.   It  seems  it  must  pass  under 
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power  of  ffraDtee,  or  hU  agmto.  DeamumtYm 
i)eanRond;10-191,'o8.  (Woodbutyy.FiAer.it^ 
587,  '63.) 

10624.  It  must  be  shown,  or  made  inferable 

from  circumstances,  that  deed  was  in  possession 
■or  under  control  of  grantee,  with  consent  of 
grantor.    Wilson  t.  Chmdy,  t-^G'Z,  '51. 

10525>  Any  act  or  words  evincing  grantors 
intention  to  deliver  a  deed,  as  leaving  it  at 

{troper  office  to  be  recorded,  is  mima  fade  a  de- 
ivery.  AfaUett  v.  Fitge,  8-364,  m 
10526.  When  signed  and  acknowledged  by 
busband  and  wife,  and  sent  by  former,  in  pres- 
ence of  latter,  for  record  to  recorders  office, 
there  was  a  delivery  by  wife.  MeNedy  v.  Stick- 
er, &  Blf.  391,  '43:  Sotners  v.  Punathreu,  24-231, 
*65. 

10627.  P1m6.  Time.  A  contracted  to  fni^ 
nish  B  certain  hoRS,  "  tobecfvn-fed  till  theUme 
of  delivery,  which  is  the  first  half  of  August, 
'71 ;  to  be  weighed  at  C*s  scalea."  B  aneed  to 
pay  e  certain  price  "  at  the  Bcalea,"  partial  pay- 
ment in  advance.  Agreement  in  writing.  A 
brought  suit  against  fi  on  contract.  He  averred 
*'  that  on  morning  of  the  16th  "  of  August,  '71, 
«nd  in  forenoon  of  said  day,  at  C's  scales,  he 
bad  said  hogs,  *  *  *  and  then  and  there  was 
ready  and  wiuing,"  etc  JIM;  Ca  scales  was 
place  of  delivery.  Hdd;  complaint  bad.  No 
notice  was  given  B,  which  was  necessary,  as  it 
was  not  shown  that  he  was  there  "  till  nom." 
Kirhpairick  v.  Alexander,  44-595,  '73 ;  21-430. 

10528.  When  a  common  carrier  has  been  in 
the  custom  to  deliver  cars  at  or  near  place  of 
business  of  consignee,  it  will  be  presumed  that 
■contract  of  shipment  is  made  in  view  of  and  in 
reference  to  such  custom,  and  carrier  is  bound 
-to  deliver  cars  at  sach  place.  P.  C.  A'Su  L.  B. 
Co.  V.  y<uk,  48^23,  '73. 

10629.  And,  until  such  delivery,  company  is 
liable  for  loss  of  freight  or  lumber  shipped,  if 
destroyed  by  fire.  Id. 

10580.  Pl«ee  of.  When  local  agent  of  a  com- 
mon carrier  recognized  obligation  of  company 
to  run  cars  down  to  place  oi  delivery  usual  for 
^onsigoee,  and  agreed  so  to  do,  and  freight  on 
«aT8  was  destroyed  by  fire  before  such  agreement 
■was  carried  out,  loss  must  be  borne  by  company. 
P.aASt.L.R  Oo.  V.  Ntuh,  48-423,  '73. 

10581.  Delivery  of  freight.  Personal  deliv- 
ery of  packages  "  sent  by  express,"  is  one  of  duties 
of  carrier,  as  such.  Liability  of  carrier  is  that 
of  an  insurer.  Consignee  can  not  knowingly 
prolong  such  liability,  by  putting  it  out  of  power 
of  carrier  to  terminate  it  by  preventing  a  deliv- 
ery to  him,  either  by  design,  or  to  promote  his 
ooQvenience  or  interest.  If  consignee,  by  his 
absence  or  otherwise,  prevents  a  delivery  at 
usual  time  and  place,  he  does  not  discharge  car- 
Tier  of  all  liability,  but  ends  its  liability  as  car- 
rier, whose  liability  then  continues  as  a  bailee 
■and  warehouseman,  and  la  responsible  Oiily  for 
such  reasonable  care  as  prudence  would  dictate. 
Adams  Ex.  Co.  v.  DameU,  81-20,  '69.  Gf.  Amer- 
ieanEx.  Cb. t. ifoohA, 80-250, '68 :  N,A.dS.B. 
a>.T.  OinipM(,lS-55,'5d. 

10682.  An  allegation,  that  company  depos- 
ited a  money  package  in  a  safe,  in  company's 
office,  in  which  other  such  packages  received  by 
company  were  deposited,  and  safe  securely 
locked,  where  it  remained  until  same  was  stolen 
by  entering  burglars, withoutknowledge of  com- 
rany,  does  not  show  reasonable  care.  Am.  Ex. 
Cb.y.  Hoeketf  wpra. 


1068S.  An  ezpreas  company  fc^  an  agent 
and  office  at  W.  aiid  consignee  of  a  package  of 
bonds  lived  there.  W.  was  a  small  village  to 
whidi  valuable  packages  were  seldom  senL  and 
business  of  company  would  not  justify  it  in  keep- 
ing a  large  iron  sale,  and  it  did  not  keep  such. 
Consignee  knew  all  such  facts,  and  also  that,  by 
due  course  of  transmission  after  delivery  by  con- 
signor of  package  to  company,  it  would  reach 
W.  at  noon  May  1 1,  '66.  At  such  time  package 
safely  arrived  at  W,  and  was  ready  for  deliveir, 
but  consignee  was  absent  from  home  during  all 
that  day  and  had  no  agent  there,  so  that  delivery 
could  not  be  made  to  him,  which  company  was 
ready  and  willing  to  do.  Company,  on  that  day, 

f laced  packt^  in  a  good  and  secure  iron  safe  of 
I,  a  respectable  and  responsible  merchant  of  W, 
and  caused  safe  to  be  securely  locked  in  a  secure 
place  of  deposit.  During  that  night,  safe  was 
opened  by  burglars  and  bonds  stolen,  and  com- 
pany could  not  deliver  them  to  consignee.  Held; 
company,  at  time,  was  responsible  for  only  reas- 
onable care,  and  it  had  exercised  such  care,  and 
was  relieved  from  liability,  detains  Ee.  Oa.  t. 
DameU,  81-20,  '69. 

10584.  Statute  of  ffandg.  Keeordlng  chat- 
tel mortgage  on  a  growing  crop,  in  ten  days  after 
its  execution,  in  recorder's  office  of  fxranty  of 
mort^gor,  takes  place  of  actual  dellrery,  to 
vest  title  in  mortgagee  under  statute  of  frauda. 
Duke  V.  Stridclaju^ 4-A-iM,  '73.  [JfeOrrf  Cbop- 
«r,  80-9, '68;  overruled.] 

10536.  Leaving  it  for  record,  and  an  asser- 
tion of  title  under  it  by  grantee,  amounts  to  a 
delivery.    Taylor  v.  MeClurt,  28-39,  '67. 

105^6.  Common  carriers  by  land  are  bound 
to  deliver  goods  to  consignee  at  his  residence,  or 
place  of  business,  where,  from  nature  of  parcels, 
this  is  more  appropriate  place.  It  is  not  suffi- 
cient that  they  are  left  at  public  office  of  car- 
rier, unless  by  express  permission,  or  a  usage  so 
established  and  well  known  as  to  be  equivalent 
to  such  permission.  Am.  Ex.  Cb.  t.  Hoekett,  80- 
256,  '68. 

10637.  Goods  carried  by  railroads  and  ves- 
sels on  seas  and  navigable  waters  form  such  ex- 
ception. Am.  Ex.  Cb.  V.  Hocked,  supra ;  Bom^ 
merv.T.&W.R.  Co.,  26-434,  '66.  Cf.  12-^ 

10688.  Pleading.  An  allegation  that  a  deed 
was  executed,  includes  delivery.  PaUerton  v. 
Undxrwood,  29-607,  '68. 

10689.  The  statute  does  not  ret^uire  a  deliv- 
eir of  goodssold  where  contract  is  in  writing,  or 
where  purchase-money,  or  a  part  of  it,  is  paid. 
Fierce  v.  OiAwn,  2-408,  '5a 

10640.  Complaint  alleged  that  A  sold  to  B 
a  certain  number  of  hogs,  to  be  delivered  on  a 
certain  day  at  a  certain  rate  per  pound,  "each 
hog  not  weighing  less  than  two  hundred  pounds": 
that  A  was  ready  at  place  of  delivery,  with  said 
number  of  hogs,  to  comply  with  his  part  of  con- 
tract; that  B  wholly  failed  and  refused  to  re- 
ceive and  pay  for  them,  according  to  contract, 
etc.  B  held  complaint  was  bad,  for  reason  that 
it  was  a  condition  precedent  to  any  right  of  re- 
covery, that  A  should  not  only  have  hogs  ready, 
etc.,  hut  that  be  must  have  uiem  weighed  and 
set  apart,  and  same  were  not  averred.  Hdi;  after 
verdict  for  A,  complaint  was  good.  JDaxaim  T. 
Byard,  41-165,  '72. 

10541.  Proof.  A  promised  to  give  B  a  cer- 
tificate of  deposit.  A  died.  B  found  certificate 
in  an  old  boot  in  a  room  occupied  by  him  and 
A  jointly.   Both  had  been  in  nabit  of  depoait- 
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ang  their  valuables  in  tfais  manner.  Hdd;  evi- 
dence not  sufficient  to  show  a  deliverr.  Baaehian 
y.  Haohart,  28-449,  '67. 

10542.  Unaatiiorized  payment.  The  money, 
under  contract  vith  C,  was  to  be  paid  to  A  at 
IndianapoIiB.  Heid;  consent  on  part  of  A,  that 
jaoaey  may  be  sent  to  Indianapolis  br  a  sovern- 
meot  agent,  and  delivery  of  money  by  C  to  A, 
xoremment  agent,  forB,  will  not  discharge  C 
from  liability  to  A.  It  was  immaterial  to  A  how 
money  reached  Indianapolis.  Ltas  v.  IhUenon, 
i8-465,  '72. 

10543.  Where  precise  thing  sold  is  identi- 
"fied  &t  time,  the  vendor  can  not  fulfill  his  con- 
tract by  deUveringasimilarthing.  Hiattv.  Har- 
ris, 28-379, '67 ;  SMma  v.  Bowen,  25-44,  '65 ;  [  Air 
■eKinder  v.  Dann,  6-122,  '54;  Doim  v.  Cfer,  10- 
142,  '62,  overruled].  Cf.  19-228  ;  2-269. 

10541.  Where  sale  is  of  particular  classes 
or  descriptions  of  goods,  generally,  to  be  selected 
by  vendor,  he  may  deliver  any  goods  fairly  an- 
swerins  description.    Shipp  v.  Bcnoen,  nmra. 

10545.  Contract  for  sale  of  hogs — theoestfat- 
tened  by  the  vendor.  Held ;  the  vendor  could 
not  deliver  any  bogs  not  fattened  by  him.  lliaU 
T.  JToms,  ntpro. 

10546*  Also,  when  he  sold  a  certain  number, 
"to  be  of  his  best  hogs."  I>affgy  v.  Chz,  19-142, 
^62. 

10547.  When  contract  was  for  sale  of  wheat 
vendor  might  raise  on  his  farm  for  a  certain  sea- 
son, at  a  certain  price,  he  could  furnish  no  other 
wheat,  and  was  not  responsible  for  value  or 
■quality  of  it   Dceoie  v.  Miirphy,  14^158,  '60. 

10548.  A  sale  of  "good,  merchantable,  com* 
Iftttened  hoffs,"  of  certain  weight,  etc  HM; 
vendor  may  buy  and  furnish  hogs  of  other  par* 
ties.  Baia  v.  Weddte,  14-349,  m  Cf.  Alexander 
T.  Dwwt  6-122,  '64. 

10649.  Waiver.  By  receiving  hogs  not  owned 
by  vendor  at  time  of  sale,  but  bought  by  him, 
vendee  waives  any  objection  that  they  are  differ- 
ent hogs.    Alexander  v.  Dwm,  supra. 

10550.  But  not  if  he  offers  to  accept,  on  con- 
dition that  he  may  pay  in  a  certain  manner, 
which  offer  is  refosed.  and  he  then  declines,  be- 
cause *'  th^  did  not  fill  the  contract."  Di^gy  v. 
On,  t^jnxu 

10561.  A  vendor  contracted  to  sell  lamber 
to  vendee  "  to  be  delivered  on  the  cars  at "  C. 
Action,  by  vendee,  for  breach  of  same.  feM,* 
vendor  was  bound  to  procure  cars,  as  vendee  was 
not  bound  to  receive  until  delivered  on  cars. 
Held;  if  duty  was  otherwise,  vendee  was  not  re- 
quired to  furnish  cars  until  lumber  was  at  C. 
Edd;  not  error  to  refuse  evidence  that  vendee 
did  not  furnish  cars,  when  it  was  not  shown  that 
lumber  was  at  C.  r^y  to  be  loaded.  Adame  v. 
Bait,  88-105,  '71. 

10562.  Dellrery  of  part.  Effect  on  con* 
tract.  A  sold  to  B  a  certain  number  of  staves ; 
and,  having  delivered  part,  failed  to  deliver  rest. 
SUd;  those  delivered  were  not,  on  account  of 
non-delivery  of  rest,  subject  to  execution  as 
property  of  A.    Keen  v.  iVerfon,  24-396,  '65. 

10558.  Entire  or  divisible.  Whether  a  sale 
of  chattels,  in  part  satisfaction  of  a  debt,  and  a 
transfer  of  notes  at  same  time  as  collateral  se- 
curity for  same  debt,  constitute  separate  trans- 
actions, or  but  one,  is  a  question  for  jury.  Keen 
v.Aviton,  24-395,  m 

10664.  Though  transfer  of  both  was  a  part 
<tf  one  agreement  aale  of  dutttels  could  not  be 


set  aside,  if  bona  fide,  though  transfer  of  notes 
was  fraudulent.  Id. 

10555.  What  eonstltuteg.  Plaintiff  sold  to 
defendant  a  boat  and  load  of  hoop-poles,  then 
lying  in  Anderson  river,  he  agreed  to  deliver 
the  boat,  etc.,  on  first  rise  in  river,  in  William- 
son's mill-pond,  defendants  agreeing  to  pay  for 
such  delivery.  At  time  of  sale,  boat  was  lying 
on  bottom  of  river.  Defendants  paid  part  ot 
purcbase-monc^  and  gave  a  note  for  balance. 
The  boat  filled  with  water  at  first  rise  in  river, 
and  was  not  mn  by  plaintiff  to  mill-pond.  At 
a  sabsequent  rise  in  river  it  was  allowed  to  drift 
away  and  was  broken  up  and  rendered  unfit  for 
further  use,  and  became  a  total  loss.  Defend- 
ants, at  great  expense,  carried  hoop-poles  by 
land.  Defendants  say  they  took  possession  of 
wreck  to  secure  purchase-money  paid  by  them, 
as  plaintiff  was  insolvent  Plaintiff  asserts 
there  was  a  delivery  of  boat  and  cargo  "in  the 
river  "  to  the  defendants,  and  that  the  loss  was 
theirs.  Action  by  plaintiff,  on  note  given  by  de- 
fendants. Defendants  claimed  that  property 
was  not  delivered  to  them  according  to  contract, 
and  also  a  breach  in  contract  to  deliver  boat  in 
said  mill-pond  on  firat  rise  in  river.  Held  ; 
agreement  on  part  of  plaintiff  to  deliver  boat 
and  cargo  at  mili-pond,  was  a  part  of  contract 
of  sale,  and  not  "  an  independent  contract  made 
the  same  day."  Held;  not  proper  to  chargejuiy 
that  plaintiff  would  only  be  liable  for  breach  of 
contract  to  deliver  boat  and  cargo^  upon  proof 
of  n^ligence  or  carelessness  on  his  part.  The 
breach  may  be  shown  without  such  proof.  Tem- 
pfc  V.  Aden,  88-606,  '72. 

10556.  When  accepted.  B  executed  a  mort- 
gage to  C  in  his  absence,  and  without  his  knowl* 
et^e,  and  caused  same  to  be  recorded.  Before 
C  bad  accepted  and  received  mortgage,  D  re- 
covered a  lien  on  B's  interest  H^a;  such  lien 
is  entitled  to  preference  over  mortgi^.  Wood- 
bury V.  Fither,  20-^,  '63;  Ooodaetf  v.  iSNason, 
7  Blf.  437,  '46. 

10567.  Delivery  depends  so  much  on  inten- 
tion, that  a  definition  can  not  be  laid  down. 
Brmiam  v.  Bn/iford,  1  ?-47,  '61. 

10668.  Obu  prolkaiidl.  Possession  of  a 
dee4  by  grantee  is  prima  /aae  evidence  that  it 
has  been  delivered,  and  throws  burden  of  prov- 
ing contraiy  on  to  peiwn  who  seeks  to  set  it 
aside.  Berry  T.  Andenon,  82-36,  '64 ;  21-192,  '63. 
a  40-307: 

10559*  To  constitute  a  delivery,  there  must 
be  intention  to  part  with  control  over  it  as  its 
owner.   Berry  v.  Andenon,  supra.   Cf.  24-231. 

10660.  But  an  absolute  delivery  may  be 
made  to  a  third  person  for  grantee.  Id. 

10561.  And  such  a  delivery,  if  grantor  part 
with  all  control  over  instrument,  will  make 
deed  effectual  from  that  instant  Stnmrtv.  Weed. 
11-92,  '58. 

10568.  Because  acceptance  by  grantee  may 
be  presumed  from  beneficial  nature  of  transac- 
tion.   Ovard  V.  Bradley,  7-600,  '66. 

10668.  But  if  grantor  place  deed  Into  hands 
of  grantee  to  inspect,  or  to  hand  to  another  to 
inspect,  this  is  no  delivery.  Berry  v.  AndenoKf 
eupra. 

10564.  Title.  Where  a  narty  delivers  a  deed 
or  property  to  another,  with  intent  to  convey  to 
him,  title  passes,  even  though  intent  was  raised 
by  fraud  or  false  pretenses;  but  such  title  is 
avoidable  on  aocoant  of  fraud,  etc,  thong^  if 
snob  title  is  conv^ed  to  a  bona  Me  pnrohaseri 
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befpre  avoidance,  it  becomes  in  ..im  an  absolute 
title.  But  where  no  title  passes,  pretended  pur- 
chaser can  have  none  to  convey,  and  origiaal 
owner  may  reclaim,  there  being  no  eatoppel  in- 
tervening. Id, 

lOBtto.  And,  once  delivered,  detention  of  a 
deed  by  grantor,  subsequently,  does  not  divest 
title  of  grantee.  Dearmaadv.  JMarmond,  10-191, 
*68. 

10566.  Nor  does  canceling  of  a  conveyance  of 
leal  estate  divest  grantee  of  nis  title.  Ootm^y  v. 
Doe,  8  Blf.  320,  '46.  Cf.  Sehaeffer  v.  FUkiaxt,  17- 
463,  '61. 

10567.  Todothis,  a  deed,  executed  by  vendee, 
is  requisite  under  statute  of  frauds.  JStnJber  v. 
Skmp,  5  Blf.  185,  '39. 

10668.  A  was  indebted  to  B  In  a  certain 
snnifa  small  part  of  which  B  had  agreed  to 
pay  to  Con  account  of  money  he  owed  him.  B 
then  gave  C  an  order  on  A  for  whole  sum,  and, 
in  payment  thereof,  A  gave  C  a  check  on  a  bank. 
C  presented  check  at  the  bank,  and  money  was 
counted  out  to  him  and  laid  upon  counter  of 
bank.  D,  a  sheriff,  who  was  standing  by,  and 
had  in  his  hands  an  ezecntion  against  B,  seized 
money,  by  virtue  of  said  execution,  as  property 
of  B,  c«fore  C  had  time  to  take  it  up.  Held  ; 
there  was  not,  at  time  of  levy,  such  a  title  to 
said  money  in  B  as  would,  previous  to  delivery 
to  him,  enable  sheriff  to  seize  it  as  his  property. 
Moorman  v.  Quick,  20-67,  '63. 

10560.  In  property.  A  contracted  to  pay 
to  B  $420  "  in  good  assorted  lumber,  at  $1.20 

5er  hundred."  Held;  B  before,  or  on,  coming 
ue  of  note,  may  designate  place  of  delivery, 
and  notify  A.  B  must  then  deliver  there.  But 
on  a  failure  to  do  so,  A  may,  at  once,  after  its 
matarity,  select  a  reasonable  place,  notifying  B, 
if  possible,  and  make  there  delivery,  and  thus 
discharge  debt.  If  locality  of  B  is  not  known,  a 
notification  to  him  may  be  excused.  fVomaek 
Y.  Jenkins,  17-137,  '61. 

10570.  Whether  or  not  there  has  been  a 
delivery  of  possession  wider  an  asslgnnent,  is 
a  question  for  jury.  MUl  v.  Wheeler,  18-371, 
*69. 

10571.  To  constitute  such  delivery^  a  removal 
of  goods  is  not  necessary.  Id. 

10672.  Assignor  may  act  as  agent  of  assignee. 
The  circumstance  would  not  be  conclusive  of 
fraud.  Id. 

10678.  To  defeat  a  salt  npon  a  contract 
for  ielirery  of  aa  article,  it  need  not  be  shown 
that  defendant  set  article  apart  and  abandoned 

it  to  plaintiff,  or  kept  it  delivered  up  to  time  of 
suit.    Bkie  v.  Hedges,  14-566,  '60. 

10674.  It  might  be  necessary  to  show  this, 
to  enable  defendant  to  recover  price  of  article. 
Id. 

10575.  To  mntnal  agent.  The  sale  of  a 
chattel  is  complete,  if  parties  consent  to  deposit 
it  with  their  common  agent,  with  instructions  to 
deliver  it  to  vendee  when  he  pays  price  agreed 
upon.  Wright  y.Maxwea,  0-192,  '57.  Cf.  49-588. 

10576.  KlIlBCt.  A  made  a  parol  contract 
with  B,  to  furnish  him  with  a  tombstone,  value 
of  which  exceeded  iifty  dollars.  B  examined 
work  and  material  furnished,  and  approved  of 
same,  and  ordered  A  to  deliver  it  at  grave,  in 
possession  of  B,  which  A  did.  B,  not  satisfied, 
refused  to  pay,  and  pleaded  statute  of  frauds, 
for  the  reason  that  contract  was  not  in  wiiUng, 
and  rigned  by  him,  etc.  fleU/  the  delivery  of 
mA     place  designated,  after  examination  of, 


and  apptoval  of  woric  as  completed,  takes  case  on t 
of  operation  of  statute.  Barkalow  v.  Pfe^er.  88- 

214,^1. 

10577.  If  a  mortage  was  delirered  to 

mortgagor  to  be  by  him  signed,  acknowledged 
and  Quivered  to  mortgagee,  and  if  former,  do- 
fore  its  execution,  changed  and  altered  instm- 
ment,  without  consent  of  latter,  who  accepted  of 
nme  without  knowing  of  alteration,  then  former 
was  guilty  of  a  fraud,  but  not  of  crime  of  for- 
gery.   HotehkiM  V.  OtmOead,  87-74,  '71. 

10578.  Nor  would  it  be  forgery,  if  a  mort- 
gage was  drawn  up,  read  over  to,  and  approved 
and  signed  by,  mortgagor,  and  then  delivered  to 
him,  to  obtain  signature  of  his  wife  and  to  ac- 
knowledge same  before  a  justice,  and  that,  before 
it  was  signed  by  his  wife,  alteration  had  been 
made,  and  had  delivered  same,  with  alteration^ 
unknown.  There  had  been  no  delivery,  and  it 
did  not  become  a  mortgage  until  delivetr.  Id. 

10579.  Effect.  InNovember,'64,Adelivered 
to  B,  a  certain  number  of  sheep,  on  a  written 
contract  that  B  should  give  annually  one  and 
half  pounds  of  wool  per  head,  sheared  from  mid 
tkeep,  and  deliver  same  by  the  15th  dav  of  Junc^ 
and,  on  or  before  the  1st  day  of  July,  '68,  to- 
pay  $4.50  per  head  for  sheep,  or,  if  he  paid  said 
sum  between  delivery  of  annual  amount  of  wool 
and  Ist  day  of  July  following  of  any  year,  then 
agreement  was  to  be  void.  There  was  a  further 
stipulation  that  if  annual  amount  of  wool  was  not 
delivered,  principal  sum,  as  well  as  wool,  should 
be  due,  at  end  or  year,  and  that  B  should  pay 
above  amount  of  wool  yearly,  until  contract  was 
fulfilled.  A  part  died  before  shearing  weuosk, 
in  '65;  tesidoe  died  before  same  season,  in  '66. 
July  24,  '67,  A  brought  action  for  breach  of  con- 
tract in  failure  to  deliver  wool.  i/eW/  property 

gassed,  by  delivery,  to  B,  and  it  was  at  nis  risk. 
:  was  liable  for  value  of  sheep.  Smiik  v.  IMSau 
85-255,  '71. 

10680.  A  deed  ts  not  an  instmment  of  the 
grantor  until  be  has  signed  and  delivered  it; 
and  no  alteration  he  can  make  on  it  before  sign- 
ing and  delivering  it,  can  amount  to  a  loi^eiy. 
The  paper,  until  so  signed  and  delivered,  is  hi» 
own,  and  he  can  make  any  alteration  he  thinks 
best    HoUAkiet  v.  OlmMmd,  87-74,  '71. 

10581.  Trees.  The  owner  of  real  estate  is 
owner  of  trees  growing  and  standing  on  iL  He 
can  not  sell  nor  deliver  standing  trees,  in  any 
manner  short  of  a  transfer  of  interest  in  lands. 
Owm  V.  Lewie,  46-488,  '74. 

10682.  Trees  can  not  be  levied  on  and  sold 
as  personal  property.  Id. 

10688.  Effect.  An  assignment  of  a  note  is 
not  complete  without  a  d^ivery.  JfendenAottv. 
Baylia,  47-675,  74 ;  MeOanddt  v.  Bdkmd,  11- 
293,  '58. 

10584.  Execution.  An  execution  of  a  note 
is  not  concluded  till  it  has  been  delivered. 
Praiher  v.  Zulanff,  88-156,  71 ;  Malum  v.  Savyer, 
18-73,  '62 :  Keidtam  v.  N.  A,  &  S.  B.  Co..  7-391, 
'56.    Cf.  48-239;  0-25. 

10586.  Possession  is  prima  Jaae  evidence  of 
delivery  to  holder.  Mohan  v.  Sawyer,  supra; 
KimbaU  V.  TKAtftwy,  16-280,  '60.   Cf.  4-522. 

105864  If  note  remains  in  hands  of  a  payee, 
after  he  has  indorsed  it,  it  wilt  be  presumed  that 
he  did  not  assign  it,  and  he  may  scratch  off 
such  indorsemenL  even  after  he  has  bronght 
luitthereon.   J&Cbnmot v. £bUand,  11-293, %8. 

10687.  Answer  of  non^srignment*  In  an 
action  by  assignee  of  a  note^  a  sworn  answer  ia 
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£ood,  which  adnutted  that  payee  wrote  hisnome 
4icro9s  hack  of  note,  but  alleged  that  he  never 
<leliTered  it  to  plaintiff;  that  plaintiff  had  no 
interest  in,  or  title  therein,  and  is  not  real  party 
in  interest.  Mendmludl  v.  Baylies,  47-576,  '74 ; 
OvUu  V.  Bena/,  1  Bit  68,  '20.   Cf.  31-159. 

10588.  An  action  can  not  be  maintained  on 
a  destroyed  or  lost  note,  by  payee,  when  such 
note  was  destroyed  by  maker  ttefore  and  with- 
-oat  dellTerr.  Skeehan  t.  Onaby,  58-205,  '77. 

10580.  Appeal  bond.  A  surety  executed  a 
Tmnd  to  perfect  an  appeal  from  a  justice  of  peace. 
After  he  had  si^ed  such  bond,  he  notified  prin- 
■cipal  to  erase  his  name,  and  also  notified  justice, 
by  whom  it  was  to  be  accepted,  and  from  whom 
appeal  was  to  be  taken,  before  it  was  presented 
to  snch  justice,  not  to  accept  and  approve  such 
bond.  Held;  execution  of  bond  was  not  com- 
plete until  It  was  delivered  to  justice;  and 
that  there  was  a  revocation  of  aatnorl^  for  its 
•delivery.  Surety  is  not  bound  on  such  obliga- 
tion.   Covert  v.  &ark,  68-264,  '77. 

10500*  in  time  intervening  between  date 
-of  signing  of  a  mortgage  and  a  oellvery  to  and 
sceeptance  by  mortgagee,  property  covered  by 
s»id  mortgage  is  seized  and  levied  upon,  and 
sold  to  a  third  party,  such  third  arty  has  a  title 
superior  to  that  of  mortgagee,  hemttreei  v.  Kutir 
-ner  58-319,  '77. 

10501i  A  mortgage  is  not  valid,  as  against 
-third  parties  until  accepted  by  mortgagee ;  and 
if  not  accepted  till  after  a  levy  upon  property 
had  been  made,  would  lose  its  precedence  as  a 
lien.  Hemstred  v.  Kuttaer.  supra.  Cf.  Evans  v. 
WkiU,  68-1,  '76. 

10592.  Passage  of  title.  A  contraeted  to 
build  a  vessel  fur  B  at  a  stipulated  ;price,  a  part 
to  be  paid  in  Installments  at  certain  stages  of 
•completion,  and  residue  by  a  note  payable  In 
jiinetv  days  after  boat  should  be  moved.  The 
instaUments  were  paid  as  stipulated,  and  mate- 
rials used  and  work  done  upon  vessel  were  paid 
iorby  A,  out  of  this  money.  B  employed  an  agent 
to  snperintend  building  of  vessel,  and,  before 
launch,  put  a  watchman  in  charge  of  her.  After- 
ward, executions  were  issued  against  A,  and  he, 
beingunabte  to  finish  her,  surrendered  vessel  to 
S.  Hdd;  title  to  the  veesel  was  In  B,  and  not 
fiubject  to  executions.  Sandford  v.  Wiggins  Ferry 
Cb.^  27-522,  '67. 

10598.  A  eonditjonal  delivery  of  a  deed 
-can  not  be  made  to  grantee,  unless  condition  is 
written  in,  or  upon,  deed ;  because,  by  such  de- 
livery, law  implies  an  absolute  conveyance  of 
land,  and  parol  evidence  can  not  be  heard  to  de- 
feat conveyance.   Bern  v.  Andenm,  22-36,  '64. 

10594.  Conditional  execution  of  bond.  If 
a  stuety  signs  and  delivers  to  his  principal  a 
note  or  bond,  with  a  condition,  under  an  i^^ree- 
ment  that  it  should  not  be  delivered  to  payee 
until  some  other  person  signs  it  as  co-surety,  de- 
livery to  payee,  who  has  no  knowledge  of  con- 
■dition,  will  bind  principal.  Deardorff  v.  Fores- 
man,  24r-481,  '65 ;  Hmt  v.  ^iafe,  58-321,  '76. 

10595.  On  Sunday.  The  execution  and  de- 
livery of  a  note  to  a  third  party  on  Sunday,  to 
be  delivered  to  payee,  is  void.  An  express  or 
implied  authority  to  him  to  deliver  on  another 
day  is  not  valid.    Davis  v.  Barger,  57-64,  '77. 

10596.  A  deed  signed  and  acknowledged 
on  Sunday,  if  delivered  on  another  day,  lava  lid. 
low  V.  Weih,  25-503,  '66. 

10597.  NeeessaTj  to  Talldity  of  judicial 
sale.  'Where  a  levy  was  wrongfully  made  upon 


a  part  of  a  lot  of  saw-logs,  without  distinguish- 
ing what  part,  and  part  levied  upon  was  sold, 
without  being  pointed  out  or  separated  from 
rest,  and  purchaser  never  took  possession,  or  at- 
tempted to  exercise  any  control  over  the  prop- 
erty, it  was  Hdd;  that  an  action  in  nature  of  a 
trespass  would  not  lie  against  officer  and  pur- 
chaser, as  there  was  no  legal  sale  to  pass  title 
or  possession.    Coakey  Y.Amis,  18-260,  '59. 

10598*  There  may  be  a  sale  of  chattels 
without  a  dellveiy.  Property  may  remain  in 
possession  of  vendor.  Jiamaey  v.  Koekesvrur,  8  Bif. 
325,  '46 ;  Lester  v.  East,  49-688, 76. 

10599.  Also  without  payment  of  purchase* 
money.  Letter  v.  East  {mora,}. 

10800.  Necessity.  A  sold  to  B,  bv  parol,  a 
certain  colt.  They  agreed  that  it  snould  run 
with  mare,  which  belonged  to  A,  and  in  his  pos- 
session, until  it  was  weaned,  when  it  should  be 
delivered  to  B,  who  was  then  to  pay  purchase- 
money.  Held  ;  a  sale ;  and  replevin  would  lie  for 
colt,  without  any  payment  or  delivery.  HenliM 
V.  HaOj  4-189,  '53. 

10601.  Passage  of  title.  If  a  bargain  of 
sale  of  goods  is  made,  to  be  paid  for,  cash  OB 
delivery,  and  buyer,  under  such  bargain,  gets 
possession  of  same  without  payment,  and  with- 
out knowledge  or  consent  of  seller,  such  posses- 
sion is  without  right,  and  without  even  color  of 
right ;  and  no  act  of  party  so  coming  into  pos- 
session of  such  property,  can  vest  property  or 
right  of  possession  in  any  other  person  than 
seller.  Union  B,  A  T.  G).  v.  Yeager,  8t-l,  '70. 
Cf.  1-551. 

10602.  When  no  time  of  payment,  in  a 

contract  for  sale  of  goods,  is  given,  law  implies 
payment  on  delivery.  Bobinson  v.  Marney,  5 
Blf.  829,  '40. 

10608.  Passing  title.  Actual  delivery  of 
thing  sold  is  not  necessary  to  passing  of  title  to 
purchaser.  Sherry  v.  Ptoten,  10-375  '58 ;  Sui- 
ttm  V.  Sears,  10-223,  '58 ;  Qoud  v.  Afooman,  18- 
40,  '62:  Dobam.  v.  State,  57-69,  '77. 

10604.  A  leased  of  B  certain  lands,  and  gave 
his  note  therefor.  The  lease  was  to  commence  tn 
fuiUTO.  B  agreed,  before  delivering  possession 
and  the  date  of  the  lease,  to  make  certain  im- 
provements on  the  land.  B,  owing  to  acts  of 
God,  was  unable  to  make  all  improvements  be- 
fore da^  on  which  lease  was  to  b^ln,  but  did 
so  within  twenty  days  thereafter,  and  offered  to 
A  the  premises  leased,  and  also  did  agree  to  pay 
any  damages  incurrea  by  said  delay,  with  sure- 
ty for  such  payment.  A  refused  to  accept  leased 
premises,  for  reason  that  the  improvements  were 
not  made  at  time  agreed  upon.  B  was  unable 
to  lease  same  to  others,  to  his  damage,  and  brought 
action  on  note  against  A.  HtHi;  A  was  not 
bound  to  accept  premises.  .Htcibnan  v.  Bajfi,  55- 
651,  '77.   Cf.  HeoBbm  v.  Colgrove,  8-265,  '51. 

10605.  Pajnent  on.  An  agreement  to  de- 
liver property  at  a  certain  time  and  place,  to  be 
paid  for  on  delivery ;  delivery  and  payment  are 
concurrent  acts.  An  action  for  payment  can 
not  be  maintained,  without  alleging  and  proving 
readiness,  at  such  time  and  place,  to  make  deliv- 
ery. Johtumi  V.  ibtoeO,  9-666,  '67.  Cf.  Hcaria 
T.  Bradley,  9-166,  '67;  McOuUoch  v.  Dauatm,  1- 
413,  '49. 

10606.  Place.  A  executed  to  B  a  not&  paya- 
ble, at  a  day  specified,  in  money,  or  wheat  at 
customs^  prices  at  F,  etc  Hdd;  wheat  was 
to  be  delivered  at  F.  Harbor  v.  Morgan,  4-168, 
'58. 
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10607.  Walrer.  Where  place  of  deliveir  U 
pointed  out,  but  day  not  fixed,  and  vendee  does 
not  give  notice  of  aay  upon  which  he  will  be 
ready  to  receive  property,  though  nature  of  con- 
tract requires  such  notice;  or  if  he  give  notice 
that  he  will  not  receive  it  within  time  fixed  by 
contract,  then  vendee  is  in  default,  and  vendor 
can  maintain  hia  action.  Joknam  v.  Poteeti,  9- 
666,  '57. 

lOttOB*  A  risk  was  taken  by  defendants  upon 
cai^  of  one  flat'boat,  and  part  of  cargo  of  an- 
other, for  a  voyage  from  Lawrenceburg  to  New 
Orleans.  Boats  loaded  with  hay.  Itw&astipa* 
lated  in  policy  ^at  it  should  be  lawful  for  boats 
to  touch  at  intermediate  points,  with  privilege 
of  coasting  and  transacting  any  lawful  business 
connected  with  voyage.  Boats  reached  Free- 
port,  three  miles  above  New  Orleans,  on  June 
24,  '46,  and,  three  days  after  landing,  according 
to  usage  of  flat-boat  trade,  all  hands  but  two 
were  paid  off  and  discharged.  Freeport  is,  for 
coDTenience,  in  practice,  New  Orleans'  bay 
market  It  is  a  separate  municipality,  one 
other  intervening,  and  is  not  place  of  landing 
hay,  but  only  of  exhibiting  for  purpose  of  sale 
— flat-boat  wharf  at  New  Orleans  being  place  of 
discharging  cargo.  On  evening  July  3,  '46. 
both  boats  and  cargoes  were  destroyed  by  storm! 
Held;  New  Orleans,  and  not  Freeport,  was  ter- 
minus of  voyage.  QmiU  v.  L.  F.  L.&  Jf.  Iw. 
Co.,  6-28,  'M. 

10609.  What  is.  Deliveiy  of  260  cords  of 
wood  of  quality,  taking  whole  together,  such  as 
is  usually  sold  tn  market,  is  a  good  delivery  un- 
der  a  contract  calling  for  250  cords  of  "good, 
merchantable  wood.'^  Btakt  v.  Htdga,  14-666, 
'60. 

10610.  A  common  carrier  delivered  a 
package  to  the  wrong  person.  Held;  whether 
company  was  bound  by  liability  of  a  carrier  or 
that  of  a  warehouseman,  it  would  be  liable.  Am. 

Br.  Co.  V.  Stack,  20-27,  '67.  Am.  Ez.  Co.  v.  FUlcher, 
26-492,  '65.   Cf.  48-696;  48-423;  20-140. 

10611.  Time  of.  Performance.  A  contract 
of  sale  provided  for  delivery  "  from  the  15th  to 
the  2Sth."  Held;  a  tender  on  28th  was  too  late. 
Netdty  v.  Bogm,  40-9,  72. 

10612.  A  contract  provided  for  delivery  "  at 
any  time  between  the  10th  and  20th  of  Novem- 
ber, '52."  Hdi;  a  tender  on  20th  was  too  late. 
Cook  V.  Qrwy  6-335,  '55.    Cf.  80-279. 

10618.  When  stipulation  for  delivery  was 
"on  or  before  August  1,"  vendor  had  whole  of 
Aug.  1,  to  deliver.  An  averment  of  a  readiness 
for  such  delivery  "  up  to  the  Ist  of  August "  is 
not  sufficient.   Adams  v.  D<de,  29-273,  '68. 

10614.  When  stipulation  is  for  delivery  "on 
or  before  "  a  certain  date,  delivery  may  be  made 
on  day  of  execution  of  contract.  An  averment 
of  readiness  "  after  the  "  date  of  contract  is  not 
good.   Smilh  v.  Smiihy  8  Blf.  208  '46. 

10615.  Contract  of  hogs,  to  be  delivered  In  L 
between  the  Ist  and  15th  days  of  Dec.  '57,  at  op- 
tion of  M.  Said  M  shall  previously  notify  him 
of  particular  time  of  delivery.  Notice  was  given 
Dec.  2.  Dec.  6,  a  tender  was  made,  but  not  of 
proper  kind  of  hogs.  This  M  refused.  Dec.  12, 
a  tender  of  proper  character  of  hogs  was  made. 
This  M  refused.  Held;  last  tender  not  made  in 
a  reasonable  time.  Mwphy  v.  Toner,  19-228,  '62. 

10616.  Waiver  of  performance  by.  A  con- 
tracted to  deliver  to  B,  on  or  before  October  1st, 
'67,  on  switch  of  P.  &  I.  railroad,  at  Kokomo,  a 
certain  amount  of  Inmber.  B  agreed  to  meas- 


ure and  receive  lumber  as  delivered,  at  certain: 
price.  B  made  certain  advances  to  A.  A  psTt 
of  the  lumber  was  there  delivered.  B  sued  A,  to- 
recover  advances.  H^;  it  was  a  good  defeose 
to  show  a  readiness  by  A  to  deliver  balance  at 
agreed  place,  but  that  B  had  "  notified  and  in- 
formed A  that  "  he  need  not  deliver  any  more 
lumber  at  Kokomo,  unless  he  would  permit  B 
to  ship  same  to  Peru,  and  there  to  measure  and 
receive  it";  that  A  was  damaged,  etc v. 
Brown,  84-464, '70. 

10617.  Contract.  The  liability  of  a  comiDoir 
carrier  does  not  terminate  until  goods  are  re- 
moved from  cars  and  delivered  to  consignee,  or 

£ laced  in  warehouse  provided  for  storing  sack 
eight;  but  it  seems,  liability  of  carrier,  in  the 
shipment  of  lumber,  coal  and  like,  would  ter- 
minate, in  absence  of  a  contract  providing  otlier- 
wise,  when  cars  are  placed  where  such  articlw 
are  usually  unloaded,  or  when  car  is  delivered 
at  some  safe  place,  designated  by  consignee,  and 
notice  of  such  deliveip^  has  been  given.  Car  so- 
placed  would  be  equivalent  to  tlie  warehouse, 
and  liability  of  a  warehouseman  would  attach, 
P.  a  A  St.  L  R  Oa.y. Na»k, 4^423,  73. 

10618.  Complaint  to  recover  purchase-mooey 
for  shares  of  stock,  certificates  ot  which  were  de- 
livered to  defendant.  It  alleged  "the  defendant 
accepted  them  as  a  full  performance  of  the  con- 
tract." Copies  of  certificates  were  filed  with 
complaint.  Certificates  showed  that  stock  wa» 
transferrable  only  on  books  of  company.  HM; 
certificates  did  not  show  that  allegation  of  per- 
formance was  untrue.  Equitable  title  paned. 
Held;  acceptance  of  equitable  title,  as  a  fall 
compliance,  was  a  waiver  of  a  trauner  of  legal 
title.   £rvee  v.  Smith,  44-1,  73. 

10619.  Pleading.  To  an  action  of  covenant 
for  non-delivery  of  hogs  worth  a  certain  sum, 
by  a  specified  time,  etc,  defendant  pleaded  in 
bar,  that  a  number  of  hogs,  sufficient  to  have 
dischaived,  etc.,  were  set  apart  on,  etc.,  and  that 

Elaintin  failed  to  attend,  etc.  Held;  pleasbould 
ave  stated  number  of  hogs  set  apart,  and,  ako^ 
that  they  were  left  at  place  for  plaintiff,  or  that 
they  had  always  been,  and  still  were,  ready  t» 
be  delivered.   Dorman  v.  JESder,  3  Blf.  490,  'M. 

10620.  Defendant  also  pleaded,  that  before 
covenant  was  to  be  performed,  parties  agreed 
that  defendant  should,  instead  of^  the  hogs,  and 
at  a  time  subsequent  to  that  fixed  for  their  de- 
livery, deliver  cattle,  etc.;  that  he  had  cattle 
ready,  and  set  them  apart,  etc.,  and  had  alwa^i 
kept  them  ready,  etc.,  but  that  plaintiff  bad 
never  attended,  etc.  Ifml/ plea  was  defecUve,  for 
not  averring  that  defendant  would  have  com- 
plied with  first  contract,  if  plaintiff  had  not 
prevented  him,  as  mentioned  in  plea ;  also,  for 
not  averring  delivery  at  some  place  agreed  upon; 
also,  for  attempting  to  set  up  a  parol  subsequrat 
satisfaction.  Id. 

10621.  Assumpsit  on  a  written  contract  to  de- 
liver a  boat  laden  with  com,  on  Its  arrival  at  New 
Orleans.  The  boat  sunk  before  it  left  Wabash 
river,  and  com  was  destroyed.  Defendant  in- 
troduced oral  testimony  to  show  that  boat  was- 
delivered  to  plaintiff  at  time  contract  wan  made. 
Court  instructed  the  jury  that  the  only  questimi 
was,  whether  the  transfer  or  delivery  of  the 
property  was  made  at  time  contract  was  com- 
pleted. Held;  if  it  were  admissible  to  prove,  by 
oral  testimony,  such  a  delivery,  question  was 
one  of  fact  for  juryt  and  defendant  could  nut 
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complain  of  inBtruction.  fimeh  v.  Oone,  1- 
494  '49. 

10622.  A  agreed  to  deliver  to  B,  between  20th 
of  December,  '51,  and  lat  of  Janaary,  '52,  4,000 
shoulders,  etc.,  to  be  paid  for  at  time  of  deliverr. 
Place  of  delivery  was  not  designated,  ifc/d/  in 
suit  by  B,  against  A,  for  non-performance,  that 

Sroperty  should  have  been  deiivered  to  B,  where 
.  had  it  at  time  of  sale,  or  at  A's  usual  place 
of  basioess,  and  that  a  request  to  deliver  it  waa 
annecessary.  Hdd;  declaration  should  hare 
contained  an  averment  that  plaintiff,  at  time 
and  place  of  delivery,  was  ready  to  receive  and 
pay  for  goods.    Bailey  v.  RidceUtt,  4-488,  '63. 

10628*  The  time  fixed  for  performance  of  a 
contract  was  "  the  latter  part  of  January."  Held; 
phrase  must  be  construed  to  mean  whole  of  that 

{>art,  and  that  a  suit  would  not  lie,  for  non-per- 
ormanceof  contrac^  until  expiration  of  month. 
Held ;  declaration  of  defendants,  before  end  of 
montii,  that  th^  would  not  then^  nor  ever,  de- 
liver goods,  did  not  excuse  plaintiff  from  defers 
rine  until  end  of  month.  M. 

10624.  To  an  action  on  a  note  for  payment 
of  a  certain  sum,  at  a  certain  time  and  place,  in 
hats,  it  is  a  good  defense,  that  defendant  was 
ready  to  deliver  at  time  and  place  appointed, 
was  always  ready,  and  ia  stilt  ready,  to  deliver 
them  at  place,  on  demand.  Jokman  t.  3 
Bit  153,^ 

10625.  It  is  not  essential  to  defense,  that  hats 
should  actaally  have  been  set  apart  for  plain- 
tiffs. The  defendant  might  have  done  so,  to  be 
sure,  and  thus  have  released  himself  from  con- 
tract; bnt  he  was  not  obliged  to  do  it  in  order 
to  avoid  an  action.  Id. 

10626.  Debt  on  a  bond  for  $3S0.  Bond,  as 
shown  on  oyer,  was  a  delivery-bond,  conditioned, 
etc  Pleas:  1.  Defendants  delivered  goods  on 
day,  at  place,  and,  to  constable,  in  condition  of 
bond  mentioned,  ete.  2.  Defendants  have  always 
been  and  still  are  ready  todeliver  goods  accord- 
ing to  condition  of  bond.  3.  Goods  were  never 
demanded,  nor  was  any  person  ready,  etc,  to 
receive  them.  General  demurrers  to  second  and 
third  pleas;  and  replications  in  denial  of  first 
Held,-  second  and  third  pleas  were  bad;  and 
that  issues  on  first  were  suflSciently  certain. 
£MtsA  V.  Finieey,  6  Blf.  298,  *40.   CI.  4-178. 

10627.  Suit  on  a  note  for$20,  payable  in  scrip 
or  plows,  in  sixty  days,  for  value  received.  De- 
fendant pleaded  that  at  time  of  making  said 
note,  parties  resided  in  Lafayette  and  continued 
BO  to  reside  up  to  commencement  of  suit;  that 
defendant  was  a  manufacturer  of  plows  and  kept 
a  shop  in  Lafayette  for  that  purpose;  that  on 
day  note  became  due  he  was  ready  to  pay  plain- 
tiff amount  in  plows  of  a  good  quality,  at  his 
shop,  according  to  terms  and  meaning  of  note ; 
that  plaintiff  did  not  attend  at  any  time  during 
said  day  to  receive  them ;  and  that  he  has  ever 
since  been  ready,  and  still  is  ready,  to  deliver 
said  plows,  ete.,  to  plaintiff  on  demand,  etc. 
General  demurrer  to  plea  sustained.  Held;  plea 
was  bad,  as  it  did  not  show  a  readiness  to  pay  at 
Aop  after  maturity  f^mmer.  MeKenum  v.  MeVor- 
«Mdfc,e-318,'60. 


DEi,nrBRV-BOFn>. 

10628.  Parties.  Where  defendant  in  an  at- 
tachment proceeding  gave  a  bond  for  delivery  of 
property  attached,  and  there  was  a  finding 


against  defendant,  in  an  action  on  bond,  all 
creditors  whose  claims  had  been  adjusted,  and 
who  were  entitled  to  distribution,  should  be 
made  plaintiffs,  or,  if  any  refused  to  join,  fact 
should  be  stated  in  complaint,  and  they  made 
defendants.    Moort  v.  Jatxson,  85-360,  71. 

10629.  Where  bond  is  executed  to  secure  re- 
lease of  personal  propertjr,  seized  on  several  exe- 
cutions, naving  same  priority,  against  same  ex- 
ecution-debtor, for  dilTerent  exeeutioDMjredl- 
tors,  the  latter  may,  on  breach  of  its  condi- 
tions, maintain  a  Joint  action.  Koeniger  v. 
Creed,  68-654,  '77. 

10680.  The  fact  that  such  bond  is  executed 
to  the  officer  holding  writs,  and  not  to  credi- 
tors, does  not  invalidate  it,  as  such  defect  is> 
healed  by  sec.  790  of  practice  act,  2  B.  8.  '76,, 
31L    (t>.  R.  S.'8],  1221.)  Td. 

10681.  A  good  defense,  that_  proper^  levied 
on,  at  time  of  levy  and  execution  of  bond,  be- 
longed to  a  third  person,  who  had  since  taken 
possession.  Id. 

10682.  An  affidavit  for  an  appeal  from  the 
Judgment  of  a  Justice,  in  a  suit  on  a  forfeited 
delivery-bond,  must  show,  by  a  statement  of  facts, 
party  has  merits  in  the  appeal.  Harding  v.  Man- 
aur,  18-464,  '59. 

10688.  Affidavit  nuy  not  be  amended  by 
him  in  appellate  court.  Id, 
10634.  Fact  that  the  execution  by  which 

Broperty  was  levied  upon,  was  improperly  or 
legally  issued,  is  no  ground  for  dispensing- 
with  such  affidavit.  Hughes  v.  Jaehonj  4S-296„ 
'74. 

1068S.  An  execution-defendant  may  waive 
the  insertion  of  certain  conditions  directed  by 
statute  to  be  inserted  for  his  benefit  BaUaton. 
V.  Broum,  1-667,  '49. 

10636.  Reformation.  A  deliverer-bond  wa» 
made  payable  to  a  constable.  Condition  of  bond 
showed  that  execution  levied  was  in  favor  of 
plaintiff.  By  a  clerical  error,  the  wrong  payee- 
was  inserted.  ifcW/  bond  could  be  so  corrected 
that  it  would  be  made  payable  to  plaintiff  aff 
payee.   BeU  v.  Tanguy,  46-49,  '74. 

10687.  Debt  on  a  delivery-bond,  condition 
reciting yi. /a.,  but  not  judgment  Fleas:  (1)  no- 
consideration;  (2)  the  bond  was  obtained  by 
fraud,  covin  and  misrepresentation;  (3)  pay- 
ment of  judgment  beforeexecution  issued.  Held/ 
pleas  were  good.  Atkinson  v.  Starintek,  7  Blf.  420, 
^45. 

10688.  If  the  complaint  npon  a  deiirerj- 
bond  refers  to  debt,  interest  and  costs, 

shown  by  execution  as  amount  demanded  in 
suit,  and  it  appears  amount  is  within  jurisdic- 
tion, it  is,  in  this  respect,  sufficient  RuU  v- 
^moW,l&-197,  '59. 

10689.  The  toking  of  a  delivery-bond,  anci 
proceeding  on  it  to  judgment  and  execution, 
without  obtaining  satisfaction,  Is  no  bar  tO  a 
scire  fkiclas  against  replevin  bail  in  the  case. 

Young  v.  Pcei^,  6  Blf.  399,  '43. 

10640.  It  is  merely  a  collateral  security.  Id. 

10641.  Declaration  In  debt  by  execution- 
plaintiff  on  delivery-bond  payable  to  sheriff, 
conditioned  for  delivery  of  property  on  a  cer- 
tain day.  Suggestion  on  record,  that  bond  is. 
defective  in  not  being  made  payable  to  plaintiff- 
Breach,  that  property  was  not  delivered  on  day 
specified  in  condition,  nor  at  any  other  timer 
since  execution  of  bond.  Held;  on  general 
demurrer,  declaration  good.  Hawkina  v.  Johnson, 
3  Bit  46, '32. 
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10642.  Mames  of  obUgees.  An  aTerment 

that   deliyery-bond  was   made  to  execution- 
plaintifffi,  A,  B  and  C,  by  name  of  A  and  B,  was 
field  not  to  be  objectionable.   i&aU  T.  Jowa,  8 
Blf.  270,  '46. 
10«43.  The  statute  (2  R.  a  138,  139,  sec. 

-467, 458}  contemplates  insertion  in  a  delivery- 
bond  of  a  stipulation  that  execution-defendant 

.may  dbpose  of  property  ;  but,  if  he  execute  the 
instrument  without  inserting  it,  it  will  be  pre- 

.sumed  waived,  and  bond  will  be  valid.  Paul  v. 
Arnold,  12-197,  '69.  Cf.  Atteram  T.  Brown,  1-667, 
>i9. 

10644.  Declaration  mnst  set  ont  a  judg- 
ment, etc.,  and  an  execution,  showing  that 
sheriff  was  authorized  to  seize  property  and  take 
bond.  S^rrsnge  t.  Lowe,  8  Bit  244,  '46 ;  Loveim 
V.  Bright,  id.  206,  '46.  Martin  v.  Ktmaard,  3  Blf. 
430,  '34. 

10645>  In  an  action  on  a  penal  bond,  condi- 
tioned for  delivery  of  property  at  a  certain  time 
and  place,  declaration  need  not  aver  a  de- 
mand of  property  at  the  place.  Aiiier,  if 
«ondition  be  for  payment  of  money.  JUiteheil  v. 
Jlforttf.2Blf.87,  '27. 

10646.  ItlsnodefeiuetoaBiUtonadellT- 

'Wj'ltondf  that  officer  who  took  it  made  a  false 
lepreseotation  to  defendant  respecting  time 
when  property  was  to  be  delivered,  and  that 
bond  was  not  read  to  or  by  defendant.  SetriyU 
v.  Iteicher,  6  Blf.  380,  '43.  It  was  defendant's 
-own  negligence  that  he  did  not,  being  compos 
mentis,  understand  contents  of  bond  before  he 
-Bigned  it   May  v.  Joktuoa,  S-449,  '52. 

10647.  IViiere  an  attachnent  Is-dtg- 

WlTed)  all  proceedings  in  the  attachment  are 
'quashed,  and  become  of  no  effect,  and  a  delivery- 
bond,  in  such  case,  falls  with  writ  on  which  it 
is  based.    Gasi  v.  WiUiams,  46-253,  '74. 

10648.  Bond,  conditioned  for  delivery  of 
soods  taken  on  execution,  in  usual  form,  except 
It  did  not  state  to  whom  propertj  was  to  be 
delivered.  Hdd;  Ivgal  effect  of  conditaon  was, 
that  it  should  be  delivered  to  sheriff  at  time  and 
place  specified.  Held;  a  declaration  in  a  suit 
■on  such  bond  should  aver  property  had  not  been 
-delivered  to  sheriff.  Eldndge  v.  Yanlea,  6  Blf. 
72,  '41. 

10649.  Damages  can  not  exceed  amount  of 
execution  and  ten  per  cent  addiUonal.  HmUr 
T.  Brtwn,  6&-225,  19. 

10650*  Goods  were  taken  in  ezecntion;  and 
A  delirerr-bond  payable  to  the  ex^ntion- 

plaintiff,  was  executed  by  debtor  and  his  surety, 
conditioned  for  delivery  of  property  in  as  good 
order  as  it  was  at  date  of  bond.  Debt  on  Irand. 
Breach,  non-delivery  of  property  in  as  good 
order  as  it  was  when  bond  was  executed.  De- 
murrer to  declaration,  and  judgment  for  plain- 
tiff. Hdd;  sheriff  was  a  competent  witness  to 
prove  value  of  property.  Held;  in  absence  of 
all  testimony  as  to  value  of  property,  amount 
of  the  execution  was  proper  measure  of  dam- 
ages,   ainn  V.  Perry,  2  BlL  268,  '29. 

10661.  The  condition  of  a  deliveiy-bond 
showed  that  the  property  was  to  be  delivered  to 
person  to  whom  execution  was  directed,  but  it 
did  not  state  his  name.  Held;  that  omission  of 
sheriff's  name  did  not  render  bond  void,  but 
that  the  ambtenity,  thereby  occasioned,  might 
be  explained  by  extrinsic  evidence.  Bvaiu  v. 
^hoaa&er,iBiLm,'29.   Ct  4  Bit  49. 


10652.  Exemption.  D*bt  on  a  d^ery- 

bond commenced  before  a  justice.  Plea:  article 
mentioned  in  condition  of  bond  belonged  to  the 
execution-defendant,  who,  at  and  before  the 
period  when  they  were  to  have  been  delivered, 
claimed  them  from  constable  as  being  exempted 
from  execution  by  law,  on  ground  that  he  nad 
not  personal  property  to  value  of  $100,  includ- 
ing said  articles;  that  he  had  a  family,  and  that 
he  had  not  $100  worth  of  personal  and  household 
property  over  and  above  the  property  levied  on. 
Held  ;  plea  bad.  Barber  v.  Summer?,  5  Blf.  339,  '40. 

IO608.  In  gult  on  dellTeiT-bmidf  damages 
should  not  be  given  on  costs.  I^iUarm)n-v.  Brom, 
1-567,  '49. 

10654.  Goods  were  taken  in  execution,  and 
a  delivery-bond  payable  to  plaintiff  was  exe- 
cuted by  debtor  and  his  surety,  conditioned fto 
the  dellrery  of  property  in  as  good  order  as 

it  was  at  the  date  of  bond.  iJtebt  on  bond. 
Breach,  non-delivery  of  property  in  as  good 
order  as  it  was  when  the  bond  was  executed. 
Demurrer  to  the  declaration  and  judgment  for 
the  plaintiff.  Held;  the  sheriff  was  a  compe- 
tent witness  to  prove  value  of  property.  Had; 
in  absence  of  all  testimony  as  to  value  of  prop- 
erty, amount  of  execution  was  proper  measure 
of  damages.  Held;  the 9«anfum of  damages  siu- 
tained  by  plaintiff  for  breach,  was  the  only  sub- 
ject of  inquiry  before  jury.  Chinn  v.  F&ry,  2 
Blf.  268,  '29.  Cf.  McKay  v.  Oratg,  6  Bit  168, 
'42;  Tkompa&n  v.  Wiloon,  1  Bit  35^  '2S;  limm- 
hiU  V.  Thoma»,  1  Blf.  144,  '21. 

10655.  Complaint  alleged  that  defendant  re- 
fused to  deliver  property,  or  any  part  thereof,  or 
pay  cash  value  tnereof.  He/d sufficient.  Words 
"cash  value"  mean,  if  property  had  been  ap- 
praised, the  same  as  "appraised  value":  if  not 
appraised,  same  as  its  "fair  value."  Complaint 
also  averred  that  the  execution  "remains  unsat- 
isfied." It,  therefore,  appears  that  the  proper^ 
was  not  delivered,  nor  was  the  sheriff  fully  paid. 
Demand  need  be  averred  only  when  property  is 
required  before  day  agreed  upon  in  bond.  HwUer 
V.  Brown,  68-226,  79. 

10656.  Levy.  When  illegal.  Debt  on  de- 
llTery-bond.  Plea;  that  bond  was  withoot 
consideration  in  this :  that  on,  etc.,  afi.  fa,  is- 
sued on  a  judgment  in  favorof  plaintifi,  against 
A,  one  of  defendants,  and  was,  by  A's  consent, 
levied  on  certain  land  (here  described),  which 
was  appraised  under  statute  of  *41,  and  which 
was  more  than  auffictent,  if  sold  at  half  its  ap- 
praised value,  to  pay  said  judgment  and  all 
costs ;  that  sheriff,  without  selUnfj  land  or  dis- 
posing of  levy,  levied  said  execution  on  goods 
named  in  delivery-bond,  and  was  about  to  sell 
same  without  first  selling  the  land ;  wlkerenpon 
defendants,  to  prevent  sale,  gave  bond.  Had; 
that  plea  was  valid.  MUer  v.  Atkbm,  7  Bit  29, 
'43. 

10667.  A  gave  a  dellTery-bond  to  an  officer 
for  return  of  property  00  demand,  on  the  28th 
day  of  December.  the  27th  he  obtained  a 
restraining  order  on  officer  from  demanding  the 
property.  Subsequently  the  order  was  remand- 
ed. Return  of  property  refused,  as  it  was  not 
demanded  on  the  28th.  Held;  A  can  not  take 
advantage  of  his  own  act,  and  thereby  prevent 
return  of  property  or  his  liability  00  bond.  i% 
T.  ShaiJtt,  66-«64,  77. 
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I.  OeneraUy. 

II.  Abtes,  mbteriptumt,  ttc 

UL  Ageneg  aitd  Tnatt. 

rv.  Beetmry  <^  Rvpertg  md  Inttred  (Aeram. 

V.  Boada. 

VI.  Evidence.  fVwj/l 

VIL  Waiver  and  Ezmm. 

I.  Generallr. 

10668.  Belief  i^Inst  wrongrfal  aets  of 
<offleer*  An  action  will  lie  in  favor  of  a  stock- 
bolder  of  a  corporation  for  relief  against  wrong- 
ful acts  of  a  president  thereof,  when  it  is  ehown 
that  a  large  per  cent,  of  profits  on  capital  stock 
has  been  made  by  corporation,  and  that  presi- 
dent will  not  allow  the  books  to  be  made  to  show 
samej  that  president  is  largely  indebted  to  cor^ 
poration  for  use  of  its  property  for  his  individ- 
nal  use;  that  he  has  received  all  emoluments  of 
corporation  and  has  not  accounted  therefor; 
that  the  majority  of  directors  are  under  his  con- 
trol and  are  instruments  to  do  his  bidding,  and 
have  surrendered  entire  control  of  management  to 
Um,  and  before  suit  against  president.  A  demand 
need  not  be  made  on  board  of  directors.  When 
he  makes  all  stockholders  a  party,  it  is  equiva- 
lent to  suing  for  himself  and  them.  Bogcn  v. 
Lo[.  A.  Co.,  52-296,  75. 

10659.  Misrepresentations.  Where  inform- 
ation avers  that  a  banking  association  had 
never  complied  with  statute  or  been  lawfully  in- 
corporated, and  that  relator  had  been  induced 
to  buy  stock,  by  representations  of  officers  and 
■other  stockholders,  without  knowledge  of  such 
ill^lity,  demand  upon  defendants,  bv  relator, 
need  not  be  averred.  Albert  v.  ^ate,  01^13,  *79. 

10660.  Sale.  "  I  have,  this  day,  sold  to  "  A 
B,  250  bushels  "  of  prime  clover  seed,  of  the  new 
crop,  at  seven  dollars  per  bushel,"  to  be  delivered 
in  installments,  at  future  times,  at  certain  place. 
The  said  A  B  "bind  themselves  to  furnish  bags 
for  the  transportation  of  the  seed,  and  to  pay 
cash  on  deliverv."  Held;  it  was  not  duty  of 
vendor  to  liave  demanded  the  bags,  or  to  have 
.given  notice  that  he  was  ready  to  fulfill  contract 
fiwKfl  v.  Witt,  88-9,  71. 

10661.  Demand  need  not  be  averred,  in  de- 
claration before  a  justice,  for  damages  for  tres- 
passing animals.   Smith  v.MeFaU,  1-127,  '48. 

10662.  Filing  claim  against  estate  of  dece- 
dent is  sufScient  demand  against  administrator. 
WriaU  V.  Jordan,  71-1,  '80. 

10663.  Setoff.  Though  a  claim  of  a  liqui- 
dated nature  exists,  which  wonld  not  support  an 
action  without  a  previous  demand,  it  is  proper 
subject  of  set-off  without  a  demand.  Spencer  v. 
Morgan,  5-146,  '54. 

10664.  When  required  by  charter  of  a 
corporation.  A  provision  that  "every  member 
ehall  receive  his  wages  in  cash,  if  demanded, 
and  treasury  will  allow  It,"  is  le^al  and  binding. 
No  one  can  receive  wages  due  him  from  associa- 
tion, Then  there  is  no  cash  in  treasury  applica- 
ble to  payment  of  his  claim,  nor  when  no  demand 
by  him  therefor  had  been  made.  OUy  Fur- 
niture Go.  V.  Nees,  68-245, 78. 

10665.  Sale.  A  sold  and  delivered  to  B  a 
quantity  of  wheat,  for  which  B  promised  to  pay 
A  as  much  flour  as  wheat  was  worth,  wlien  re- 

32 


quested.  Hdd;  in  a  snit  against  B>  on  this  con- 
tract, plaintiffmust  aver  aira  prove  a  special  de- 
mand of  flour.  Emng  v.  .FV«ne&,  1  BIf.  170,  '22. 
Cr.  1-224,  254  ;  4-488;  3  Blf.  153,  182,  490;  4 
Blf.  615. 

10666.  Forfeltare.  Where  it  is  expressed 
in  a  deed,  as  a  condition  subsequent,  that  grantee 
shaii  support  grantors  thereafter,  grantor  must 
demand  performance,  or  his  right  to  a  forfeiture 
will  be  waived.    Itigley  v.  McNieee,  71-434,  '80. 

10667.  A  bank  issued  a  certificate  of  de- 
posit to  A,  "subject  to  the  order  of  himself," 
*  *  *  "  and  payable  on  the  return  of  this  cer^ 
tificate."  Action  thereon  i^inst  bank  can  not 
be  maintained  before  a  demand  and  refusal  to 
pay.    Brown  v.  MeElrm/,  52-404,  '76. 

10668.  Where  it  is  duty  of  a  party  to  remit 
or  apply  money  in  hia  hands  without  a  demand, 
no  demand  is  necessary  before  suit.  Oattaiia  r, 
SomerviUe,  22-482,  '64. 

10669.  Where  land  is  sold  by  a  title-bond, 
vendee  is  not  entitled  to  possession  unless  there 
is  an  agreement  to  that  ^ect.  If  possession  is 
^ven,  vendor  is  entitled  to  possession  at  any 
time,  though  vendee  is  not  in  default  in  his  pay* 
ments,  and  vendee  Is  entitled  to  a  demand  be- 
fore suit.  Kratemayer  v.  Brink,  17-509,  '61. 
Cf.  Wright  V.  Blaehiey,  8-101 :  Doe  v.  Brmm, 
7  Blf.  142 ;  StaekhouK  v.  Doe,  5  Blf.  670 ;  Zfotoes 
T.SAo/Wd,4Blf.l71. 

10670.  The  widow  of  vendee  is  also  entitled 
to  ademand.  Taylorv.  AfeOradim,  2  Blf.  260,  '29, 

10671.  It  seems  that  demand  may  be  made 
after  entry  if  made  before  commencement  of  ac- 
tion by  vendor;  but  rights  of  vendee  are  not 
impaired  if  he  continues  to  perform  his  part. 
Kratemayer  v.  Brink,  tupra. 

10672.  The  purchaser  at  sheriff's  sale  of 
land  to  which  execution-debtor  has  no  title,  can 
recover  from  debtor  the  amount  of  purchasft- 

money  paid  to  sheriff,  though  no  fraud  in  rela- 
tion to  sale  be  imputed  to  debtor.  Complaint, 
in  such  case,  need  not  allege  a  demand.  Pen- 
nington V.  Clktm,  10-172,  '58. 

10678.  Where  It  appears  by  a  sheriff's  er- 
tum  of  an  execntlon  that  he  had  levied  the 
money,  he  and  his  sureties  are  liable  to  an  ac- 
tion for  it,  without  a  previous  demand,  under 
the  statutes  of  '23.  Dawton  v.  Sham;  1  Blf.  204, 
'22. 

10674.  Where,  b^  law,  it  is  duty  of  a  public 
officer,  at  specified  times,  to  report  and  pay  over 
certain  funds  officially  received,  a  right  accrues 
against  him,  without  demand,  on  his  failure  to 
do  so.    Moore  v.  State,  55-360,  76. 

10675.  Conrersion.  One,  who  at  his  own 
request,  is  entrusted  by  another  with  money  to 
be  applied  to  a  particular  purpose,  is  liable  to 
latter  therefor,  upon  his  conversion,  without  a 
demand.    Bunger  v.  Baddy,  70-26,  '80. 

10676.  When  a  bailee  converts  thing  bailed 
to  his  own  use,  contract  ceases,  and  bailor,  with- 
out previous  demand,  may  recover.  SmUh  v. 
Stewart,  5-220,  '54. 

10677.  When  a  conversion  is  all^^,  in  a 
pleading,  no  demand  need  be  averred.  Proctor 
V.  Cde,  66-676,  '79  ;  Snyder  v.  Baher,  74-47,  '81. 

10678.  After  claim  against  an  estate  has 
been  established,  creditor  must  make  a  demand 
of  payment  of  administrator  before  suit  can  he 
maintained  upon  his  bond  for  its  non-payment. 
State  V.  .Botpden,  8-504»  'S2. 
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10679.  Time  and  natnre  of.  A  and  B.,  by 

an  agreement  in  writing,  sold  to  C  500  hogs,  to 
be  delivereil  at,  etc.,  whenever  C  might  want 
them,  after  November  26,  '50;  but  A  and  B 
were  to  have  privilege,  if  they  desired,  to  feed 
aOO  of  them  until  December  1,  '50,  but  were  to 
deliver  them  on  that  day,  or  as  soon  after  as  C 
might  require.  C  was  to  give  notice,  bo  that  A 
ana  B  could  deliver  hogs  and  have  them  slaugh- 
tered in  time  for  delivery,  and  he  was  to  pay 

5 rice  agreed  upon  when  they  were  weighed  and 
eliveied.  C  gave  notice  December  11,  '50,  that 
he  was  ready  to  receive  and  pay  for  hogs,  but  A 
and  B  failed  to  deliver.  Held;  C  did  not  agree  to 
take  hogs  whenever,  after  December  1,  '50,  A 
and  B  thooght  proper  to  tender  them,  but  only 
after  he  had  fp.ven  of  his  readiness  to  receive 
them.  Held;  December  1,  '50,  C's  right  to  de- 
mmd  all  the  hogs  not  then  delivered,  was 
complete,  but  at  any  reasonable  time  thereaf- 
ter, during  hog-killing  season,  he  might  give 
notice,  and  it  was  incumbent  on  A  and  B  to  re- 
spond. Held;  Dotice^venonDecemberll,'60, 
was  reasonable  and  timely.  Beak  r.  Wmng*- 
wrth,  6-120,  '64. 

10680.  A  Mortgage  of  goods  provided  that 
goods  should  remain  with  mortgagor  till  de- 
mand. Beplevin  against  mortgagor  (under 
fonner  practice),  to  recover  goods.  Flea,  gen- 
eral issue.  No  demand  had  been  made  before 
suit,ibut  had  been  made  afterward.  Hdd  ;  suit 
■would  lie.   HerAy  v.  Form,  7-284,  55. 

10681*  The  issuing  of  writ  to  sheriff  is  com- 
mencement of  suit,  and  demand  most  be  made 
before  that  time.  Underwod  t.  JbUuan.  1-276, 
'48. 

1068S.  Pleading.  That  plaintiff  called 
upon  defendant,  requested,  etc.,  and  that  defend- 
ant refused^tc.,  is  a  sufficient  allegation  of  a 
demand.    Willdt  t.  Ridgway,  0-367,  *67. 

10683.  In  pleading  a  demaBd  npon,  and 
notice  to,  the  Indorser,  facts  must  be  alleged. 
It  is  not  sufficient  to  all^  "  due  notice  of  the 
non-payment  of  the  notc^'  to  show  the  tkne,  nor 
that  the  indorser  "had  notice."  Amutrong  v. 
Cbo^  30-22,  '68.  {KohUr  v.  Mmtgtmery,  17- 
220,  '61,  eojdm,  qualified  by  28-133,  infra.) 

10684.  Nor  "  that  said  bill  was  duly  pre- 
sented for  payment  at  the  place  where  payable, 
and  payment  thereof  refused."  The  time  of 
presentation  must  be  shown.  Harhitm  v.  Bank 
£bifeJn<2.,  28-133, '67.  Qualifying  £<HUer  t.  3fon^ 
gomtry,  17-220,  '61. 

10685.  Nor  "  that  demand  was  made  after  it 
became  due,  according  to  the  custom  of  mer- 
chants."   Glenn  v.  NoSk,  1  Blf.  104,  '20. 

10686.  The  simple  fact  that  there  was  a  sale 
of  horse  and  vendor  had  not  given  possession, 
does  not  show  that  title  remained  in  vendor  un- 
til demand.    LiUerrll  v.  Sl  John,  4  Blf.  326,  '37. 

10687.  Acconntinir-  In  a  suH  by  a  mort- 
l^agee  of  chattels,  against  mortgagor  and  a  jun- 
ior mortgagee,  to  foreclose  and  to  compel  junior 
mortgagee  to  account  for  a  portion  converted  to 
his  own  use,  no  demand  of  property,  or  for  ac- 
counting, is  necessary  before  suit.  Woodward  v. 
TKifcor,  27-207,  '66. 

10688.  Demand  by  an  attorney  for  pay- 
ment of  a  certain  sum  named,  for  services  ren- 
dered, is  only  a  proposition  to  receive  that 
amount.  If  not  accepted,  at  law,  attorney  may 
prove  value  of  his  services,  though  in  excess  of 
lis  demand,   mier  v.  Bml,  26-234,  '66. 

10689.  Lost  note.  Complaint  in  an  action 
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to  compel  re-execntion  of  a  mortgage  and  cer- 
tain notes,  original  having  been  lost,  must  con- 
tain a  direct  averment  of  a  demand  nyxm  ma- 
ker for  execution  of  notesand  mortgage  Eimilar' 
in  form  and  substance  to  missing  ones,  and  that 
missing  ones  contained  same  stipulatiom  and 
waivers  contained  in  alleged  copies  filed  with 
complaint.    Qarke  t.  Featkenton,  82-142,  '69. 

1O690*  When  there  is  no  clerk  or  Becretarv^ 
a  demand  to  transfer  stock  may  be  properly 
made  of  president  having  control  oi  books.. 
Grem  Mount  &  S.  L.  T.  Co.  v.  Bulla,  45-1,  '73. 

10691.  A  sale  by  title-bond  does  not  give 
vendee  right  of  possession,  and  vendor  may  re- 
sume possession  from  him,  on  demand,  at  any 
time  before  time  of  conveyance.  JCndemyer  v, 
Bnnk,  17-509,  '61. 

10692.  Judicial  sale.  The  omission  in  return 
to  an  execution  to  show  that  a  demand  was 
made  for  personal  property  before  levying  on 
realty,  will  not  invalidate  a  sale  to  a  uiird 
party.    Beed  v.  Ward,  51-215,  '75. 

1069S.  Ouarantor.  Indorsement  by  a  pavee 
on  note,  that  "For  value  received,  I  a^ign  this 
note  to,"  etc.,  "and  guarantee  the  payment  of 
the  same  when  due."  Note  was  again  assigned. 
Action  by  said  assignee  on  indorsement.  Hddf 
guarantor  was  liable  as  an  original  promisor^ 
without  any  prior  demand  or  notice  on  him, 
Studabaker  v.  Cody,  54r-586,  '76. 

10694.  A  legal  demand  for  rent  should  be- 
made  for  specific  amount  due,  just  before  san- 
set  of  day  it  becomes  do&  and  upon  leased 
premises.    Bacon  v.  WeO.  /to-.  Co.,  ^229,  76. 

10695*  Performance  of  contract.  Where 
complaint  by  mother  against  putative  fa^er  of 
a  bastard,  alleged  that,  in  order  to  provide  sap- 
port  for  such  child,  defendant  had  agreed  that 
if  plaintiff  would  convey  certain  land  to  child, 
he  would  discharge  a  certain  incnmbrance- 
thereon,  and  pay  to  plaintiff  a  certain  sum,  and 
that  she  had  executed  such  conveyance  as- 
agreed,  but  defendant  had  failed  to  pay  soch 
sams.  Hdd;  complaint  sufficient.  Making 
and  acceptance  of  proposition,  and  execuUi^ 
deed,  must  be  deemed  parts  of  a  continuous 
transaction,  and  no  demand  was  necessajy.  Air- 
itcrv.  IToiioce.  «2-7l, '78. 


n.  Notes,  Subscriptions,  «t«. 

10696.  Monej  dne  on  a  contract  m»  b» 

sued  for  without  any  previous  demand.  Sdiaet 
Tom,  FHncetmv.  Gebhart,  61-187,  '78. 

10697.  Also,  for  money  due  to  sub-contractor, 
under  provisions  of  section  649,  regarding  mc* 
chanlcs.   Td.  (v.  R.  S.  '81,  5295. 

10698.  If  pledgee  of  a  ]promissory  note  settle 
with  maker  and  surrender  it  to  him  for  a  sum  of 
money  equal  to,  or  greater  than,  debt  thereby 
secured,  and  anotiier  note  for  balance,  pledgor 
may  maintain  suit  for  amoant  of  ple^e,  wfili- 
oat  first  having  made  a  demand.  iVpujr 
Clark,  12-427,  '59. 

10699.  Salt  apon  dne-bill,  for  $30  of  canat 
money.  Held ;  a  demand  of  canal  money  was 
not  necessary  before  suit.  Colambia  v.  Amos,  5- 
184,  '54. 

10700.  In  a  note  negotiable  by  law  merchao^ 
demand  of  payment  snonld  be  made  on  third 
day  of  grace.  Fidia-  t.  Staie  Bank,  7  Bit  61(^ 
'46. 

10701.  Also,  in  a  bill  of  exchange  to  chargi 
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diawei  in  case  of  non-payment.  Fiatt  t.  Eads, 
1  Blf.  80,  '20. 

10708.  Actions  to  collect  snbscriptlons 
payable  "in  such  Installments,  and  at  euch 
times  as  the  company  may  direct."  Complaint 
alleged  that  company  had  ordered  payment  "to 
treasarer  in  three  equal  installments,  in  thirty, 
sixty  and  ninety  days  from  June  1,  '72;  that 
company  demanded  payment  of  subscription  of 
defenduii,  on  April  1,  74,  with  which  demand 
defendant  refused  to  comply.  Held;  averments 
mfficiently  alleged  subscription  to  be  due  and 
unpaid.  Demand  and  publication  required  by 
sec.  11,  1  B,  S.  '76,  658  (R.  S.  81,  3636),  need 
not  be  averred.    Bedaner  Q.  SSumpike 

Co.,  65-468, '79. 

10703.  Demand  need  not  be  made  at  a  bank 
where  a  note  is  pajaUe  before  suit.  HaU  r. 

87-541,  71 

10704.  If  a  note  under  seal  for  money  be 
payable  on  demand,  suit  lies  on  it  without  a 
previons  demand.  Srat^dd  t.  McCormick,  3  Bit 
161,  '32. 

10705.  In  action  on  note  payable  at  a  par- 
ticular place,  not  necessary  to  aver  in  declara- 
tion, or  prove,  demand  at  place  of  payment; 
averment  that  note  has  not  been  paid  at  that 
place,  or  dsewherc^  is  sufficient.  If  defendant 
was  there  at  time,  and  read^  to  pay,  it  is  matter 
<^  defense  to  be  shown  by  him.  Tham  v.  Savage, 
1  Bit.  498,  '20, 

10706.  If  a  note  be  payable  at  a  particular 
place,  declaration  against  maker,  must  aver  de- 
mand of  payment  at  that  place,  and  averment 
must  be  proved.  Demand  need  not  be  shown  to 
be  made  on  precise  day  on  which  note  fell  due ; 
but  shonld  appear  to  have  been  before  com- 
mencement of  auit.  JRdmer  v.  Hugket,  1  Blf.  328, 
'24. 

'  10707*  Action  to  recover  balance  due  on  an 
aocoant  stated.  It  was  agreed,  by  terms  of  con- 
tract, that  the  "balance  due  to  be  taken  in  work ; 
no  job  to  be  ordered  sooner  than  60  days  from 
date;  we  then  agree  to  fill  within  30  days  of 
order."  Heid;  complaint  bad,  for  failiiw  to  al- 
1^  any  demand  or  order  for  work.  Saxw  v. 
Doherty,  60-11,  79. 

10708.  When  creditors  sne  upon  a  contract 
nude  with  a  third  person  for  their  benefit, 
it  must  be  shown  that  a  demand  was  made  by 
them  on  such  contract  before  suit  Durhim  v. 
Bigdu^,  47-211,  74. 

10709.  Subscription.  Section  8  of  the  "act 
to  provide  for  the  incorporation  of  railroad 
companies"  (1  6.  &  H.  507;  R  S.  '81.  3896), 
authorizing  notice  to  be  given  of  calls  for  pay- 
ment by  installments  of  stock  8ob8criptionvi>n'7 
inclndes  money  subscriptions.  '  Ohio,  tie.,  B.  Co. 
T.  Cramer,  28-490,  '64. 

10710.  Where  place  of  payment  was  fixed  by 
contract,  and  time  of  payment  was  not  fixed,  a 
demand  should  have  been  made ;  and  a  resolu- 
tion of  board  of  directors,  calling  for  payment 
by  installments,  was  not  a  sufficient  demand, 
where  subscription  to  capital  stock  was  payable 
in  materials.  Id, 

10711.  In  a  contract  payable  in  specific  arti- 
cles, when  place  is  fixed^  but  time  is  left  unde- 
termined, or  when  both  time  and  place  were  left 
undetermined,  a  demand  before  suit  is  necessary. 
So  when  contract  is  to  pay  on  demand,  but  on  a 
contract  to  pay  money,  a  demand  is  not  neces- 
aaiv.    iWe  V.  J/cCAord,  1-224, '48.   Cf.  19-24. 

10713.  General  railroad  law  requires  notice, 


or  a  personal  demand,  SOdays  before  a  proceed- 
ing to  forfeit  stock,  bnt  not  to  recover  install- 
ments, ft.  R.  S.  '81,  3896.)  ifeojtfon  y.C.&FL 
W.  K  a.,  16-275,  '61. 

1071S.  This  principle  applies  also  to  iumpUas, 
Evansv.  SwUhem  Tuna.  Co.,  18-101, '62. 

10714.  Suit  ou  note.  Answer,  that  note  was 
given  in  consideration  that  plaintiff,  who  car- 
ried on  a  shop,  would  repair  a  certain  machine, 
no  time  being  fixed  therefor,  and  that  he  had 
failed  and  refused  so  to  do,  though  often  request- 
ed. Jf«W;  it  devolved  upon  defendant  to  place 
machine  at  p]aintiff''8  shop,  and  demand  repairs, 
before  latter  would  be  bound  to  act  Motintjoy  v. 
3fti«iHn,  16-226 '61. 

10715.  Payable  in  work.  Snit  on  note  for 
$30,  dated  October  8,  '32,  and  payable  for  value 
received,  four  months  after  date,  "  to  be  paid  by 
making  a  bee-house."  The  defendant  asKed  the 
court  to  instruct  that  plaintiff  could  not  recover 
without  proof  of  a  demand  for  bee-house,  before 
suit  brought.  Refused.  Hdd;  no  error.  Foust 
v.  -ffoTMoA,  1-272,  '48. 

10716.  In  action  for  breach  of  marriage 
promise,  it  is  not  necessary  to  aver  a  request 
to  marry,  on  part  of  plaintiff,  where  declaration 
avers  that  defendant  had  married  another.  King 
V.  Keraey,  2-402,  '50. 

10717.  Where  a  party,  before  time  fixed  for 
performance  of  an  agreement,  disables  himself 
to  perform,  no  demand  of  performance  is  neces- 
sary.   BayUw.  Ouyeingei',.  12-273, '59. 

10718.  Debt  on  a  writing  obligatory,  by 
which  defendant,  for  value  received,  promised  to 
pay  plaintiff  $162.75,  with  interest  from  date,  to 
be  paid  on  or  before  session  of  commissioner's 
court  in  Grant  county  then  next  ensuing,  pro- 
vided that  if  defendant  proved  to  satisfaction  of 
said  board  that  he  had  paid  plaintiff  said  money 
on  an  order  by  said  commissioners,  at,  etc.,  to 
one,  W,  and  by  him  assigned  to  plaintiff,  then 
obligation  to  be  void,  or  so  much  thereof  as  de- 
fendant should  prove  had  been  paid  on  said  or- 
der over  and  above  credits  indorsed  on  it. 
Held;  debt  proper  form  of  action.  MoBsey  v. 
Chance,  7  Blf.  160,  '44. 

10719.  Place.  A  mortgage  was  made  by  a 
railroad  company  to  a  trustee  to  secure  the  pay- 
ment of  certain  bonds  and  interest  thereon. 
Hdd;  a  demand  of  interest  due  upon  bonds  by 
holder  of  same  at  place  where  payable,  was  suf- 
ficient without  any  demand  by  trustee.  Tuber 
V.  G.  L.&C.R.  Co.,  15-459,  '60. 

10720.  Action  on  following  note:  "Frank- 
lin, Ind.,  Dec.  18th,  1868.  $50.  Treasurer  of 
Manx  Ferry  Gravel  Road  Co.  will  pay,  one  year 
after  date,  to  N.  S.  B.,  or  bearer,  the  sum  of  fifty 
dollars  with  interest,"  etc.,  •  •  •  •  (Signed) 
"  James  M.  Alexander,  President ;  Isaac  Sawio, 
Secretary."  Held;  this  may  be  deemed  note  of 
corporation  and  no  demand  need  be  made  before 
suit  Maux  Ferry  Gravel  Road  Co,  v.  Branegan^ 
40-381,  72.  Cf.  Ind.  &  JUs.  C.  B.  Co.  v.  Daru, 
20-6,  '63;  English  v.  Bd.  Jhateet  Ind,  Aab.  tMi- 
vermty,  6-437,  '55 ;  Wardens  etc., 

Jame$  Omreh  v.  ifooiv,  1-289,  '48. 

10721.  When  a  contract  is  made  payable 
either  in  money  or  in  specific  articles,  on  de- 
mand or  at  a  certain  time  and  place,  also  when 
no  place  is  determined,  or  at  bank,  no  demand 
is  necessary  before  suit.  Higert  v.  IVu8(«es  Ind. 
Anbury  UnivmtUy,  68-326,  76;  Bradfield  v.  Me- 
Cormuik,  3  Blf.  161,  '36;  lUusee  v.  MeCkord,  1- 
224, '48;  Harden  v.  Woffe,  2-31,  '60;  Harbor  7. 
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Morgan,  4-158,  '63;  Fankbrmer  v.  Foniftoner,  20- 
62,  '63 ;  McOallough  v.  OooL  84-290,  '70 ;  Mercer 
T.  FMiemm,  41-440,  72;  /.  */.  G  A  Cb.  T.  Dtt- 
•a^  80-6,  '63;  MibMl  T.  Am.  Im.  Co.,  51-396, 

10722*  If  note  is  made  payable  at  a  partica- 
]ar  place,  and  defendant  bhows  his  abilttj  and 
Teadiness  at  time  and  place  to  pay,  plaintiff  can 
not  recover  costs.  Eaton  A  H.  It.  Co.  v.  Hunt, 
«0-457,  '63.  (M.  it  M.  R.  Co.  v.  Dillon,  7-404, 
'56;  M.A  L.R.CO.Y.  Lomax,  7-648;  M.  &  M. 
Ji:  Cb.  T.  Hodge,  0-163  '57,  are  OTerruled  in  20- 
«.) 

III.  Asrencj  and  Trusts. 

10728.  Bailment.  Suit  \>y  A  against  6  to 
recover  value  of  certain  lumber,  alleged  to  have 
been  furnished  to  him  under  a  contract  that  he 
was  to  work  it  up  into  sash,  etc.,  and  pay  to  A 
usual  price  of  such  manufactured  articles,  de- 
ducting cost  of  manufacturing,  and  which  B  was 
allegea  to  have  wasted  and  destroyed,  and  con- 
verted to'  his  own  use.  HdA  ;  B  was  acting  as 
Ulft  agent  of  A*  as  to  the  lumber  not  worked  up; 
and  to  recover  value  thereof,  a  demand  therefor 
must  firet  be  shown.    Jone*  v.  Gregg,  17-84,  '61. 

10724.  The  evidence  not  being  in  record,  S. 
C.  will  presume  in  favor  of  action  of  court  in 
permitting  an  amendment  to  complaint,  after 
evidence  nad  been  closed,  showing  a  demand. 
Id. 

10725.  Useless.  A  suit  will  not  lie  against 
an  agent  or  trustee  by  principal  or  ee^ui  que 
trutt,  until  after  demand  and  refusal.  Except, 
where  it  is  known  thjit  party  either  can  not  or 
will  not  comply  with  demand  if  made.  Bd. 
CottCs  Tipp.  Co.  V.  L.  M.  &  B.  R.  Co.,  50-85,  '75. 
Cf.  WiUtiuh  V.  Hawkins,  14-641,  '60;  v. 
Henry,  SO-414,  '72. 

10720.  Ageney.  C  agreed  to  furnish  G  with 
«U  stamps  which  he  could  sell,  and  pay  him  a 
commission  of  one  per  cent,  upon  amount  of  his 
sales,  and  also  receive  back  all  unsold  stamps, 
at  their  value,  at  expiration  of  G's  deputyship. 
O  agreed  to  sell  and  pay  C  amount  of  sales  once 
a  month,  less  one  ^r  cent.,  and  to  deliver  to 
said  C,  at  termination  of  his  deputyship,  either 
cash,  or  stamps  for  full  amount  of  stamps  he  had 
leceived,  less  one  per  cent,  aforesaid.  J  was 
surety  for  G.  C  performed  hb  part  of  agree- 
ment. G  died.  Action  by  C,  against  J,  for  bal- 
ance due  under  said  contract,  alleging  that  a 
balance  was  due  him  of  $397.12,  on  stamps  so 
furnished ;  that  he  had  "demanded  snld  sum  of 
the  defendant."  Held;  death  of  G  terminated 
agency,  and  left  liability  to  return  unsold  stamps 
and  ^ay  for  those  sold,  upon  a  proper  demand 
ca  his  legal  representative.  Complaint  must 
show  that  stamps  were  sold,  or  an  averment  that 
a  demand  on  defendant  to  pay  money,  and  a  re- 
fusal to  do  BO,  will  show  no  breach  of  contract. 
■Onsen  V.  CRnjwian,  82-195,  '69. 

10727.  Demand  need  not  be  made  before  suit, 
in  an  action  by  a  resfui  gue  trutt  for  conversion 
against  a  trustee  of  personalty.  Honv.  Hon,  70- 
135,  '80. 

10728.  In  a  mmplaint  an  administrator 
4e  bonis  non  against  a  surviving  partner,  to  re- 
cover share  of  decedent  in  partnership  assets,  it 
is  necessary  to  aver  a  demand  for  a  settlement 
and  accounting  before  suit.  Skilien  v.  Jones,  44- 
136,73;  KtuU  v.  Craig,  53-661,76;  Johnaon  v. 
IViUor,  26-182,  '66. 

10729.  But  no  demand  is  necessary  by  him 


to  recover  from  previous  administrator.  lam 
V.  Stale,  27-108, '66. 

10780.  Action  on  bond  of  iefiialttn;  town- 
ship tmsteo.  Complaint  set  ont,  as  exhibit, 
bond,  which  showed  it  was  executed  and  ac- 
knowledged before,  and  approved  by,  county  au- 
ditor, and  was  duly  recoided.  Breaches  alleged 
were,  a  conversion  of  funds  which  came  into liis 
hands  as  trustee,  and  a  failure  to  pay  oversame. 
Held  ;  on  demurrer,  no  special  demand  was  nec- 
essary.   NiehoU  V.  State,  65-512,  '79. 

10781.  When  a  debtor  gives  his  oreditor  a 
note  against  a  third  person,  under  an  B^reO- 
ment  that  the  creditor  collect  It,  pay  him- 
self out  of  proceeds,  and  account  to  debtor  for 
residue,  crMitor  becomes  agent,  and  can  not  be 
sued  for  residue,  till  after  a  demand  therefor. 
Dodda  V.  Vannoy,  61-89,  '78. 

10732.  A  complaint  against  an  agent  for 
moneys  coUeoted  and  not  accounted  n>r,  most 
aver  a  demand  for  payment  of  same.  An  omis- 
sion of  snch  averment  is  fatal  on  motion  in  ar- 
rest, even  though  there  was  a  special  finding 
that  there  was  such  demand  before  suit.  Htddm 
v.  Youndmv,  40-212,  74. 

10788.  Such  omission  is  fatal  on  demurrer. 
Armstrong  v.  Smith,  3  BIf.  251,  '33;  Fkaipt  v. 
Wilh,  2-325,  '50;  Biack  y.  Hertoh,  18-342,  '62. 
Cf.  Judak  V.  DyoU,  3  Blf.  324,  '33:  Engligh  v.  De- 
varro,  5  Blf.  688  '41;  81-156;  28-583;  44-235. 

10784.  An  auction  that  defendant  has  re* 
fused  and  failed  to  pay  is  not  sufficient.  Fiene 
V.  Thamlon,  44-235,  73. 

10735.  If  agent  is  deceased,  placing  claim 
for  money  on  appearance  docket  will  not  take 
place  of  demand.  Hannum  v.  Curtis,  18-206,  '59. 

10786.  Perhaps  circumstances  to  excuse  a 
demand  may  be  averred,  and  render  complaint 
good.    BUidc  V.  Heraeh,  supra. 

10787.  Amendment  of  complaint.  After  a 
general  verdict  in  favor  of  plaintiff,  and  aspecial 
finding  that  demand  had  been  made  before  suit, 
it  was  error  to  permit  plaintiff  to  so  amend  his 
complaint  as  to  show  a  demand.  &ddai»  v. 
rOTing/OT-e,  46-212,  74. 

10738.  In  an  action  brought  by  a  principal 
against  an  agent,  fur  money  collected  for  said 
principal,  a  demand  is  necessaty  before  suit 
J^erse  v.  Thornton,  44-235,  '73. 

10739.  A,  being  indebted  to  Crescent  City 
Bank,  assigned,  by  an  instrument  in  writing,  to  o, 
cashier,  five  hundred  shares  of  bank  stock,  in 
trust,  as  security.  B  was  not  described  as  cashier, 
nor  did  hesign  as  such.  The  writing  stipulated 
that,  on  failure  to  pay  debt  in  installments,  at 
specified  dates,  B  might  sell  stock,  after  giving 
twenty  davs'  public  notice.  A  sold  to  C,  subject 
to  such  debt  C  sues,  alleging  a  tender  of 
amount  of  debt,  and  a  refusal  to  transfer  stock 
to  him.  Answer,  that  upon  failure  to  pay  one  in- 
stallment, B,  after  giving  notice  retjuired,  had 
sold  the  stock  to  bank.  Held;  invalid,  if  stock 
was  held  by  bank  in  pledge,  there  beinc  no  de- 
mand for  payment  before  sale.  But  held;  as- 
signment was  to  B  personally,  and  not  as  cashier, 
and  such  sale  was  valid.  C.  C.  Bank  v.  Oanah 
ter,  26-108,  '66. 

10740.  A  bailee  can  not  be  sued  by  bailor 
for  deposit  till  after  demand  ;  nor  is  bailee  lU- 
ways  bound  to  then  deliver.  Underwood  v.  Ibiham, 
1-276,  '48. 

10741.  If  owner  of  land  employ  a  real  estate 
broker  to  sell  it  at  a  ceitain  price,  and  latter 
receive  more  than  such  price  by  said  sale^  and 
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donceal  snch  fact  from  former,  the  Agent  l8 
Ittble,  without  demand,  for  the  excess.  Love 
T.  Hoa,  62-265,  '78. 

IT.  B«eoTei7  of  Property  and  Interest 
ttereln. 

10742.  It  Is  not  often  that  a  demaod  is  nec- 
mary  to  sustain  an  aetion  of  reilleTln  for  an 

ualawful  detainer  of  goods,  inw  t.  Maaten, 
8  Blf.  245,  '46. 

10743.  A  declaration  in  detinue  maj  be  ob- 
jectionable on  general  demurrer,  if  it  do  not 
aver  value  of  property.  Hawkins  t.  Johnson,  3 
Blf.  46,  '32. 

10744.  In  an  action  for  stolen  property,  a 
demand  mnst  be  made  of  a  bona  fide  rendee. 
Wood  V.  Oohm,  6-466,  '66. 

10745.  But  not  when  property  has  been  con- 
verted into  something  else.  Bobituon  v.  iSittp- 
worth,  28-311,  '64. 

10740.  In  complaint  to  recover  personal 
property,  alleged  to  have  been  obtained  from 
plaintiff  by  enforced  exchange,  no  demand  need 
be  averred.    Jteynotdty.  Copdand,  71-422,  '80. 

10747.  If  A  purchase  personal  property  from 

B,  who  afterwanl  sells  it  to  C—the  latter  put^ 
chasing  and  holding  same  in  good  faith — A  can 
not  maintain  a  suit  for  property  sKalnst  B  and 

C,  without  first  making  a  demand.  Sherry  v. 
Picken,  10-375,  '58. 

10748.  Replevin  will  not  lie  to  recover  goods 
of  a  bona  fide  purchaser  of  a  wrong-doer,  without 
apievioUB  demand  by  true  owner.  Conner  v. 
OmifooL  17-90,  '61. 

10749.  Aeliattd-mort^age  providing  mort- 
gagor was  to  retain  possession  of  property  until 
debt  fell  due,  and,  on  default  of  payment,  to  de- 
liver property  to  mortgagee,  added  nothing  to 
mortgagee's  right  to  possession  on  default  Bob- 
trUv.  Norris,  07-386,  '79. 

10750.  A  demand  before  such  note  felt  due 
amoanted  to  oo  demand  at  all ;  a  demand  after 
default  was  neceesary  to  maintain  an  action  for 
replevin.  Id. 

10751.  A  mortgaged  certain  lands  to  secure 
a  certain  parment  to  be  paid  the  mortgagee, 
"when  callea  on  by  said  mortgagee,  and  the 
mortgagor  does  not  agree  to  pay  the  above  to  no 
[any]  one  else,  except  said  mortgagee."  The 
mortgagor  agrees  to  pay  said  sum,  without  relief, 
etc  Held;  a  complaint  to  foreclose  sachmort- 
gtge  must  allege  that  a  demand  was  made  for 
money  by  mortgagee  or  his  agent  in  his  life- 
Ume.  add;  a  demand  by  administrator  is  not 
nifficient.  Hdd;  if  mortgagee  dies  without  de- 
manding said  monev,  it  snail  be  construed  as  a 
gift.   Sebrell  v.  Ooach,  55-122,  '76. 

10752.  Under statutesof  '31, '38 and  '43, abfll 
for  the  asB^ment  of  dower  was  bad,  if  it  did 
not  allege  a  demand  before  suit.  But  where 
no  objection  was  taken  to  such  a  bill  by  demur- 
ter,  and  some  of  defendants  appeared  and  an- 
swered, while  as  to  others,  bill  was  taken  as  con- 
fessed. Held;  as  to  parties  answering,  cause 
sfaoald  have  been  dismissed;  and  that  a  decree 
against  other  defendants,  was  erroneous.  WdU 
V.  Swame,  10-305,  '58. 

10768.  A  proceeding  fbr  anassi^ment  of 
dowercan  not  be  maintained,  unless  it  is  alleged 
and  proved  that  there  had  been  a  demand  made 
before  suit   Law  v.  Long,  41-686,  '73. 

10754.  A  horse,  which  was  property  of  A, 
was  purchased  by  B  at  sheriffs  sale,  on  execu- 


tion a^Inst  C.  After  B  had  sufficient  reason  for 
believing  horse  to  be  A's,  he  exercised  acts  of 
ownership  over  him,  and  made  use  of  evasive 
meaaures  to  prevent  A  from  obtaining  him. 
Held;  A  mi^ht  recover  In  trover  for  liorse 
against  B,  without  provingademand  and  refiuaL 
Jamiaon  v.  Hendricks,  2  Blf.  94,  '27. 

10765.  If  a  sheriif  take  and  sell  property  of 
A,  on  execution  against  B,  he  is  liable  to  A  in 
trespass  or  trover,  without  demand.  Id. 

10756.  Demand  is  not  necessary  before  a 
suit  for  partition,  by  a  wife,  for  interest  in  lands 
of  her  husband  sold  at  a  judicial  sale  under  act 
of  March  11,  '75.  MeCracken  v.  Kuhn,  78-149, 
'80 

10757.  The  word  "demand,"  in  act  of  '75, 
reading  as  follows:  "and  may  have  partition, 
upon  agreement  with  the  purchaser,  his  heirs, 
or  assigns,  or,  upon  demand,  without  payment 
of  rent,  have  same  set  off  to  her,"  means  "de- 
mand of  partition,"  as  used  in  sees.  9  and  18,  2 
R.  S.  '76,  p.  343  (R.  S.  '81,  1189,  1199),  as  the 
equivalent  of  an  action  for  partition.  Id. 

1075S.  As  a  general  rule,  an  action  can  not 
be  brought  on  a  covenant  or  agreement  to 
oonrer  realtj,  until  there  has  been  a  demand 
for  such  conveyance.   Mather  v.  ScoUe,  85-1,  '70. 

10769.  Even  though  owner  agreed  so  to  do 
on  payment  of  purchase-money,  which  was  paid. 
Sheets  V.  Andrews,  2  Blf.  274,  '29. 

10760.  Or  a  sufficient  excuse  for  not  mak- 
ing it  is  shown.  Soicen  v.  Jackson,  8  Blf,  203,  '46- 

10761.  Xo  title  in  covenantor  is  a  sufficient 
excuse.  JBoicen  r.  Jackson^  mora;  Blann  v. 
iStaiifA,  4  Blf.  617, '38.   Cf.  1-434. 

10761a.  Demand  mnst  beshovnin  an  action 
for  damages,  when  no  time  was  agreed  upon  in 
which  to  make  conveyance.  Mather  v.  Seokty 
85-1, '70. 

10762.  In  an  action  of  debt  on  a  bond  con- 
ditioned for  conveyance  of  land,  defendant  mar 
plead  no  demand  for  deed.  Brown  v.  Hart,  7 
Blf.  429,  '45. 

10768.  The  holder  of  bond  need  not  make 
out  and  nreseut  deed.  Id. 

10764.  An  action  would  not  lie  for  an  as- 
signment of  dower,  until  after  demand,  and  it 
must  be  averred.  WeUs  v.  Sprayae,  10-305,  '58 ; 
Bwen  V.  Nevbanks,  2-388,  '50. 

10765.  Or  a  good  reason  why  such  demand 
had  not  been  made.  Spinning  v.  Bowland,  7  Blf. 
7,  '43:  Dunn  v.  Loder,  6  Blf.  446,  '40. 

10766.  Under  statute  of  '43,  demand  must 
have  been  made,  and  evidence  so  must  show, 
thirty  days  before  suit.  Hassehnan  v.  AUen,  42- 
257,  73. 

10767.  In  actions  to  recover  land,  where 
relation  of  landlord  and  tenant  does  not  e:cist, 
no  demand,  nor  notice  to  quit,  is  necessary  be- 
fore suit.  7.  M.  &  a  Union  v.  C.  C.  C.  &  L  R, 
a>.  45-281  '73;  J»/«ier  v.  iJoe,  7  Blf.  169, '44. 

10708.  Where  there  has  been  a  parol  parti- 
tion of  land  by  tenants  in  common,  and  posses- 
sion given  and  held  in  pursuance  of  such  parti- 
tion, an  action  for  specific  performance  of  such, 
partition,  and  quieting  of  title,  may  be  main- 
tained without  a  prior  tender  or  demand  of 
deeds,  for  respective  portions.  Moore  v.  Kerr, 
46^68,  '74. 

10769.  A  demand  of  possession  is  equiva- 
lent to  an  entry  on  premises.  (JIark  v.  SloUan^ 
57-^64,  '77. 

10770.  The  heirs  or  executor  of  a  mortgagee 
may  maintain  ejectment  for  mortgaged  premises^ 
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without  previous  demand,  against  mortgagor  or 
any  one  claiming  a  lease  under  him,  granted  af- 
ter mortgage.    Doe  v.  Mace,  7  Blf,  2,  '43. 

10771.  In  an  action  to  recover  real  estate 
in  consequence  of  failure  of  a  condition  in  con- 
veyance,  complaint  mast  all^e,  and  fact  be 
proven,  that  an  entry  upon,  or  demand  for,  land 
WBB  made.  Oark  v.  HoUon,  67-564,  '77 ;  lAtidaof 
T.  LiWsey,  45-552,  '74;  Boone  v.  Tipton,  15-270, 
'60;  'Humpson  v.  I^ompaon,  9-323,  '67;  Orm  v.  Oar- 
ton,  8  Bit  138,  '46;  Sewkouse  v.  ISU,  7  Blf.  584, 
'46 ;  Qawaon  v.  Doe,  5  Blf.  300,  '40. 

10772.  In  an  action  of  disseizin,  it  is  not 
necessary  to  prove  a  notice  to  quit,  or  a  demand 
of  possession,  if  there  be  no  privitv  between  par^ 
ties.   Boicaer  v.  Warren,  4  BlI.  622,''38. 

T.  BondB. 

10778.  Jostlce's  bond.  The  demand  required 
to  be  made  on  a  justice  before  a  suit  for  money 
collected  by  him  can  be  sustained  on  his  bond, 
may  be  made  at  any  time  before  suit.  I^ker  v. 
-Siofe,  8Blf.  292,'46. 

10774.  In  order  to  collect  Interest  on  a 
bond,  after  maturity,  it  is  not  necessary  to  de- 
mand payment  at  place  of  payment,  when  it  is 
ehovn  that  there  are  no  funds  at  such  place. 
City  JeffersonviUe  v.  Patterson,  20-15,  '66. 

10775*  Declaration  in  suit  on  a  school  com- 
missioner's bond  need  not  aver  a  special  de- 
mand.   Wright  v.  StaU,  7  Blf.  63,  '43. 

10776.  A  congressional  township  can  not  be 
the  relator  in  an  action  against  a  school  com- 
misBioner  for  not  paying  over  to  his  sacceasor, 
or  to  township  trustees,  school  funds  of  township 
remaining  in  his  hands  at  expiration  of  his  term 
of  service,  no  demand  having  been  made  on  him 
for  money  white  he  was  in  office.  State  v.  OmnL 
7  Blf.  71.  '43. 

10777.  The  condition  of  bond  is  broken  if 
commissioner  die  with  school  funds  in  his  hands 
unaccounted  for ;  his  successor  may  -maintain  an 
action  on  bond  against  sureties  of  snch  funds. 
Alien  V.  Slate,  6  Blf.  252,  '42. 

10778.  Demand  inacomplaintonadeUverj> 
iMnd  need  be  averred  only  when  property  is  re- 
quired before  day  set  forth  in  bond.  Hunter  v. 
Brown,  68-225,  '79. 

107  79.  In  a  salt  on  jostlce's  bond  for  not 
paying  over  money  collected,  a  demand  on  him 
personally,  at  any  place,  before  commencement 
of  suit,  is  sofficient  SmU  v.  Curding,  6  Blf.  504, 
'41. 

10780.  In  action  on  a  penal  bond,  condi- 
tioned for  delivery  of  property  at  a  certain  time 
and  place,  declaration  need  not  aver  demand  of 
property  at  place.  Aliier,  if  the  condition  before 
the  payment  of  money.  JUitekell  v.  Merrill,  2 
Blf.  87,  '27. 

10781.  In  an  action  on  a  gturdlan'g  bond 
for  the  sale  of  real^,  complaint  should  not  aver 
a  demand  for  money  when  it  allc^  that  guar^ 
dian  was  removed  or  had  reugned  his  trust. 
Hudwnv.  State,  64r^78,  76;  Shook  v.  SuOe,  5$- 
403,  '76. 

10782.  Nor,  in  such  a  case,  should  it  allege 
a  demand  of  his  surety,  or  heirs  of  his  snrety. 
Voris  V.  State,  47-345,  '74;  Shook  v.  StaU,  supra. 

10783.  An  administrator  and  his  sureties 
are  liable  for  assets  of  the  estate,  converted  by 
administrator  to  his  own  use,  and  in  a  complaint 
therefor  it  is  not  neceNary  to  allege  a  demand 
before  suit.  IMaon  v.  Oarwin,  fi1M89,  '77 ;  Jef. 


etc,  R  Co.  V.  Gad,  85-39,  71 ;  Bobutaan  v.  Sap- 
^coiih,  28-311,'64;  Jferywon  v.i)iiiw,  28-58,  *67; 
•^)enccr  v.  Morgan,  6-146,  '54. 

TI.  Evidence.  Froot 

10784.  A  suit  having  been  commenced  against 
defendants  in  their  christian  names  and  sur- 
names, statement  of  demand  might  be  uunst 
them  in  name  of  their  firm.  JPereivci  v.  Cfn^j  8 
Blf.  233, '46. 

10785.  Proof.  The  only  evidence  of  de- 
mand was  that  "plaintiff  requested  defendant, 
about  two  months  ago,  to  settle  with  him  in  re- 
spect to  an  alleged  mistake  in  said  settlement, 
and  that  defendant  expressed  a  willingness  to  do 
so,  but  nothing  further  was  then  done."  MeU,' 
jury  might  have  inferred  that  necessary  demand 
was  made.    Muir  v.  Band,  8-291,  '50. 

10789.  If  a  demand  before  suit  in  a  justice's 
court  was  requisite,  it  could  bare  been  proved 
on  trial  without  averment.  Maggart  t.  C%eAr, 
4-124,  '53. 

10787.  Evidence.  Notice  to  drawer,  of  pro- 
test for  non-payment  of  a  bill  drawn  within  this 
state,  but  payable  in  another  state,  is  a  snfficient 
demand  of  payment  (ch.  77,  sec.  10, 1  B.  S.  379; 
B.  S.  '81,5510)  to  entitle  holder  to  6  per  cent, 
damages,  under  sec.  7  of  the  same  chapter.  Mag 
Y.  State  Bank,  9-233,  '57. 

10788.  A  widow  made  a  demand  on  admln- 
btrator  of  her  deceased  husband,  for  the  300  dol- 
lars' worth  of  personal  property  allowed  her  by 
Btatute(lG.&H.295),inthesewords:  "Squire, 
I  have  concluded  to  talce  my  300  dollars  in  prop- 
ertv."  ife&f/ a  sufficient  demand.  Hamioony. 
Mtklock,  22-47,  '64. 

10789.  Proof.  In  action  to  recover  real  es- 
tate, plaintiff  showed  a  verbal  demand  for  pos- 
session, and  that  he  undertook  to  read  a  written 
demand,  to  which  defendant  would  not  listen; 
whereupon,  he  threw  it  into  defendant's  house. 
Held;  aemand  sufficiently  shown,  if  one  were 
necessaiT.   Qoiuer.  miott,  71-30% '80. 

10790.  The  defendants,  by  style  of  Pratt  A 
Co.,  made  their  note  to  Bowser  &  Story,  for  $201, 
payable  out  of  the  mtU  and  «iareA<7uae,  as  payees 
should  order.  Note  was  assigned  to  Graff.  Suit, 
by  Graff,  alleging  that  he  demanded  and  ordered 
payment  out  of  mill  and  warehouse ;  refusal  to 
pay,  etc.  Defendants  answered,  that,  at  all  times 
they  had  been,  and  still  were,  ready  and  willing 
to  aischai^  same  at  ^eir  mill  and  varehotue,  tew 
tiuch  chattek  at  they  had  herein  for  vending  tmrpows. 
Evidence  showed  that  Graff  had  demanded  pag- 
ment  in  fiour,  and  had  been  answered  that  they 
had  nofiour  then  on  hand.  Held;  reply  of  defen- 
dant "  that  they  had  no  flour  on  hand,"  without 
an  offer  to  pay  in  other  property,  or  in  article 
demanded  within  a  subseqaent  reasonable  tim& 
was,  in  effect,  a  refusal  to  pay,  Bhitt  v.  Orag, 
16-1,  '60. 

TU.  Wairer  and  Excuse. 

10791.  Excusable.  If  statute  requires  that 
there  should  first  be  a  demand  and  a  tender  of  a 
fair  compensation  before  private  property  is 
taken  for  public  use,  it  will  not  apply  where 
owner  is  an  infant,  as  a  tender  and  demand 
would  be  inoperative  as  to  him.  .fiidL  Cbrf.  S. 
Co.  V.  Oakes,  20-9,  '63. 

10792.  non-resideBce  of  the  party  on  whom 
demand  should  be  mad^  excuses  a  demand  for 
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an  ueOQDtlng.  Bedxtt  t.  BUdaoe,  4-266,  '53 ; 
Wat  T.  Ouue,  3-301,  *52. 

10793.  The  circumstance  that  drawee  of  a 
had  been  told  by  a  person  connected  with  a 

'Corporation  (but  not  with  the  treasury  depart- 
jnent),  that  there  were  no  funds  on  hand,  did 
not  dispense  with  necessity  of  demand.  English 
T.  BA  IV.  Ind.  Ad>.  Univ.,  8-437,  '55. 

10794.  Demand  is  not  necessary  of  one  dts- 
nitlnir  hJs  liability  to  refund  money  sued  for. 
Toney  v.  Toneu,  78-34,  '80. 

10705.  "  Waiver  of  protest  and  notice  of  pro- 
'lest"  includes  a  waiver  of  demand.  Gordon  v, 
MtmiMmery,  19-110,  '62. 

10706.  Wairer.  Where  a  demand  is  neces- 
sary before  suit,  and  has  been  made,  and  a  spe- 
cific objection  is  made  as  a  reason  for  not  com- 
piying,  all  other  objections  are  waived.  Bartletl 
V.  Adams,  48-447, 73. 

10797.  The  declaration  of  one  that  he  had 
determiaed  not  to  abide  an  award,  is  a  waiver 
of  any  further  demand  or  offer  of  performance. 
Hants  V.  Ooon^s,  84-4-55,  '70. 

10798.  A  direct  refusal  to  pay  any  amount  of 
value  of  a  partition  fence,  and  a  denial  of  his  li- 

-abilty  therefor,  is  a  waiver  of  making  of  an  esti- 
mate therefor  before  suit.   BartieU,  v.  Adami, 

nnpra. 

10799.  When  a  demand  is  necessary  in  an 
acUon  for  money  liad  and  received,  and  such 
•demand  not  made  evidence  of  conversion,  is  no 
excuse.   Kyter  t.  WeOs,  60-261,  '77. 
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I.  OeneraUy. 

II.  Special  Demurrer. 

III.  xbrm  of  Demurrer. 

IV.  Oapacit^  Plamlig. 
v.  Iimffamey  FaeU. 

VI.  IMeeti^Birim. 

VII.  Mmoinda-  and  Dtalmts/. 

■VIII.  Departure, 

IX.  Uncertainty. 

X.  Verificaliott.   Signature  to  Headings. 

XI.  Question  of  Jurwlietion. 

XII.  Admissions  by. 

-XIII.  Judgment  on. 

XIV.  Mmng  on.   AvaUiMe  Error. 

XV.  Rul'mgon.    When  harmless. 

XVI.  To  headings  pnmble  under  other 

Issues. 

XVII.  Waiter  of. 

XVIII.  Joint  and  SevemL 

XIX.  Withdrawal. 

XX.  Effect  and  JVovmce  </. 

XXI.  To  Rmly. 

XXIi.  CamfminL   Rdief.   In  part  good. 

ICXIII.  Jmnikr. 

XXIV.  Bxkibi/B.   Bia  FMieular$. 

XXV.  Excgaiotu  to  operation  <^  SkaHvies. 
XXVI. 

XXVIL  Drniwra-  to  Eeideaee, 

I.  GeneraUy. 

10800.  Demnrrer  to  complaint  is  snfficient 

"when  it  points  out  substantially  any  one  of  six 
'defects  specified  by  sec.  50,  code.   (ti.  B.  8.  '81, 
State  V.  Leaek,  10-308,  '58. 

10801.  Omission  of  plaintiff's  name.  A 
■complaint  omitted,  at  commencement,  to  give 


plaintiff's  name.  Objection  can  not  be  reached 
by  a  demurrer  that  soes  to  sufficiency  of  facts  to 
constitute  a  cause  of  action.  Knarr  v.  Gmauai/, 
58-120,  '76. 

10802.  It  seems  a  demurrer  to  a  complaint  or 
reply,  for  any  other  causes  than  those  prescribed 
by  code,  should  be  overruled,  {v.  R.  8.  '81,  339.) 
Wentem  P.  R.  Co.  v.  StockUm,  7-500,  '56. 

10808.  A  demurrer  to  a  pleading  can  not 
be  sustained  as  to  a  part,  and  overniled  as  to  a 
part  8taU  t.  Shidde,  56-521, 77. 

10804.  Demurrer,  assigning  any  other  cause 
than  those  spectSed  in  the  statute,  may,  it  seems, 
be  rejected  on  motion,  or  treated  by  court  as 
frivolous.  («.  R.  '81,  339.)  Kenworthy  y.W^iama, 
5-375,  '54. 

10805.  They  should  be  overruled.  Depuy  v. 
Clark,  12^27, '59:  HtUim  v.X  C.  M.  Co.,  7-522, 
*56;  DagdaU  V.  CWfieriKm,  7-664,  '56;  Biley  v. 
Murray,  8-354,  '56;  Jams  v.  Slrtmg,  a-284.  '56. 

10800.  Repugrnaney  of  aDegaUAn  is  not 

f round  of  demurrer  under  code.  Fortfv.  Elstm, 
8-482,  '69. 

10807.  An  arromentatlre  denial  b  good  on 
demurrer.  Freneh  v.  Hotoard,  14-45£k  '60;  Au»- 
Hn  V.  Sicank,  9—109,  '57 ;  JUemdUh  v.  laek^,  14- 
529,  '60. 

10807a*  Where  answer  contained  a  ^neral 
denial,  other  paragraphs  of  argumentative  de- 
nials, containing  matter  which  could  be  proved 
under  general  denial,  are  bad  on  demurrer.  Gar- 
rison V.  Clark,  11-369,  '58;  Bkode  v.  Oreen,  26- 
83,  '66;  DeHaven  v.  DeHaven,  46-296,  '47;  Sourttt 
V.  MarahaU,  28-194,  '64 ;  E.&G.K  Co.  v.  Baum, 
26-70,  '66. 

10808.  Demurrer  does  not  reach  want  of  ver- 
ification of  plea  in  abatement.  Bvekeaum  v.  L. 
a&S.W.R.  Co.,  71-265,  *80. 

108(19.  Ai^mentativeness,  or  surplusage,  do 
not  justify  demurrer  under  our  system  of  plead- 
ing. Judah  V.  Trusieea  Vincennes  Univ.,  28-272, 
'04. 

10810.  A  demurrer  to  a  pleading  must  clear- 
ly designate  pleading  addressed,  or  it  will  be 
presumed  that  court  below  ruled  correctly  on 
such  demurrer.   Davis  v.  Binford,  58-467,  '77. 

10811.  Denurrerto  plea,  which  is  good  de- 
fense to  all  the  Ic^l  causes  of  action  in  declar- 
ation, should  be  overruled.  First  v.  Bonemtt,  8 
-546,  '52. 

10812.  A  demnrrer  can  reach  only  such  de* 
fects  in  pleadings  as  are  indicated  in  sec  60, 
code  (v.  B,  a  '81,  339).  City  Avrom  t.  CM,  21 
-492,  '63. 

10813.  Demurrer  can  be  sostained  onlf  for 
defects  ap^rent  on  face  of  pleading  to  which  it 
is  filed.  Douglass  v.  Blanienship,  60-160,  75: 
HustY.  Comu  12-257, '59. 

10814.  If  bill  in  chancery  for  specific  per- 
formance of  contract  to  convey  land  does  not 
aver  that  complainant  has  not  a  complete  rem- 
edy at  law,  delect  can  only  be  taken  advantage 
of  by  demurrer.  Hewitt  v.  Jenkins,  1  Blf.  294, 
'24. 

10815*  Demorrer  will  not  lie  for  misjoinder 
of  parties.    Fi>tt8  v.  State,  65-273,  79. 

10816.  Nor  will  it  be  sustained  on  ^und 
that  answer  contained  a  denial  of  plaintiff's 
allegations  and  affirmative  matter  in  avoidance. 
OonweU  V.  SmUh,  8-530,  '56. 

10817.  SufHclency  of  a  retnm  to  a  writ  of 
liabeas  corpus  can  not  be  tested  by  demurrer. 
Oanningham  v.  Thomas,  26-171,  '65. 

10818.  If  complaint  is  defecttre,  defendant 
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should  withdraw  faU  aaswer,  and  demar.  WU- 
liamg  V.  Port,  9-561,  '57. 

10819.  Ademurrertoapartofaparacrraph 
is  not  authorized  by  code.  Beala  v.  BeaU,  27- 
77,  m-  Tousey  v.  Bdl,  23-423,  '64. 

10820.  The  costs  Ineurrea  up  to  sustaining 
of  a  demurrer  to  a  complaint  should  not  be 
taxed  against  defendant.  Exxdnor  Draining  Co. 
v.^rotPB,  47-19,74. 

10831.  A  demurrer  can  not  be  enlaraed  to 
embrace  other  points  than  those  origiDaUy  re- 
lied on.  Vanee  V.  Comnff,  18-460,  '59. 

10823.  Where  a  party  in  his  demurrer  to 
acomplalnt  undertakes  to  point  oat  specifle- 
allf  each  particular  ground  of  objection,  he 
should  beheld  to  restricted  demurrer;  and  if  he 
omits  to  point  out  any  defects  which  exist,  they 
willnotbeaveilableinthiscourt.  Slumv.Shrewtr 
bury,  18-79  '62. 

lOSSS.  Demnrrlag  constitutes  a  full  ap* 
pearance  to  an  action.  OiQr  GmtfardniUe  v. 
Mays,  42-200,  '73;  Knight  T.  Lou,  U-374,  '60: 
Kego  V.  Weldm,  10-550,  '58. 

10824*  A  demurrer  assigning  a  want  of  suffi- 
cient facts  as  causes  stat^  for  contesting  an 
election,  presents  no  question  as  to  sufficiency  of 
affidavit.    Curry  v.  MUUr,  43-320,  '73. 

10825.  Where,  In  a  proceedU^  to  sns- 
pend  one  from  practice  as  an  attorney,  a  de- 
murrer is  filed  to  entire  motion  to  suspend,  and 
any  one  of  charges  or  specifications  contains 
sufficient  cause  for  motion,  demurrer  should  be 
overruled.    Reiay  y.  Chrana«(jA,82-214,  '69. 

10826.  A  general  demurrer  to  a  pleadine 
of  more  paragraphs  than  one,  must  be  overruled 
if  one  of^ paragraphs  is  sufficient.  Rcmine  v.  Ro- 
minet  50-^  '77;  AdHmt  v  Iftwman,  lft-90, 
*62:  /.  P.*  G  A  Cb.  T.  Tafft,  11-468,  '68;  Stale 
T.  Clark,  0-241,  '57 ;  Vaughn  v.  FerwIL  fi7-182, 77 : 
Dehority  v.  Nelson,  50-414,  77  j  JTM,  A  I.R.C0. 
T.  Cto,  87-325, 71. 

10827.  After  a  general  verdict,  overruling  of 
a  demurrer  to  a  bad  paragraph  of  a  complaint, 
one  paragraph  of  which  is  good,  can  not  be  as- 
signed aserror  in  Supreme  Court.  WaugA  Waagh, 
47-68^74;  JiVn<f/e!/ V.  ^ueAonon,  Ifilf.  12, '18. 

108s8.  Defect  in  prayer  for  relief,  is  not 
ground  for  a  demurrer,  but  for  a  motion  to  make 
more  specific.  Btxker  v.  Amutrong,  57-189,  '77; 
Goodad  V.  Mcmley,  45-3.'>5,  '73 ;  Lowry  v.  DuUon, 
28-473,  '67 ;  a  i  G  it  Cb.  V.  WaMmm,  25-259, 
'65 ;  BmneU  v.  Prestm,  1 7-291,  '61. 

10829.  Demurrer  after  new  trial  gran1«d. 
It  is  in  discretion  of  court  whether  to  grant  leave 
to  defendant  to  file  a  demurrer  to  reply  after  a 
new  trial  has  been  granted.  I%omtm  T.WtBiana, 
14-518,  '60. 

10880.  If  declaration  be  informal,  defendant 
should  demur,  and  not  move  to  dismiss.  Hin»< 
land  V.  Wal&ut,  1  BIf.  472,  '18. 

10881.  Snbmisslon  of  Igsnes  of  law  and 
fiict  at  same  time.  An  issue  of  law  upon  a 
demurrer  to  a  paragraph  of  answer,  was  sub- 
mitted to  court  at  same  time,  with  submission 
of  isiiues  of  fact  upon  general  denial.  Judg- 
ment upon  all  issues,  for  plaintifT.  Hdd;  de- 
murrer must  be  regarded  as  having  been  sus- 
tained, but  without  exception.  Hanrimm  t.  M. 
AF.RQk,  16-605,  '61. 

IL  Spechd  Demnrrert 

108S2.  There  an  no  special  demnrreis  in 
this  state.   OraAam  r.  Martm,  64-567,  78. 


1088S.  A  special  demnner  can  not  be  filecF 
after  day  for  which  cause  is  set  for  trial.  Side- 
B*k  V.  Brooks,  4  Blf.  485,  '38. 

10884.  Objection  to  declaration,  on  account 
of  its  being  in  cUbet  and  detinei,  instead  of 
detinet  only,  could  be  taken  advantage  of  OoIt 
by  special  demnrrer.  Hamiiion  v.  KobU,  I  Blf. 
188,  '22. 

10885.  Duplicity  in  pleading  can  onlv  be 
taken  advantake  of  by  special  demurrer.  Mit' 
tin  V.  Ray,  1  BS.  291,%.  ■ 

10886.  A  special  demnrrer  to  a  part  of  a 

paragraph  of  a  pleading,  will  not  lie.  ifat^a 
V.  Norman,  42-176,  '73;  Smith  v.  MuntM  Natiml 
Bcmk,  30-168,  '67 ;  Voorhen  v.  i/usAw,  80488, 
'68;  a  Haver  v.  SkidUr,  36-278,  '66. 

10887.  Objections  to  irrelevant  matter  most 
be  made  bymotion  to  strike  out  JSalepy.  Ettep,. 
38-114, '64;  Smithy. Mmiat Naiiotud  ^a>k,»^ 
Or  by  answer.    (/ Haver  t.  Shidkr,  tupra. 

ni.  Font  of  Dennrrcr. 

10888.  Demurrer  to  a  reply  should  specify 
and  number  ^jounds  of  objection.  When  de- 
murrer is  not  in  record,  S.  C.  can  not  say  court 
below  erred  in  overruling  it,  as  it  may  have  been 
because  it  did  not  so  specify  grounds,  etc  J9imi- 
mon  T.  Sedan,  69-37,  79. 

10889)  Demnrrer,  all^m  but  one  catue. 
need  not  have  It  numlwred.  Wt^  y.  Sdufidd,  88 
175,  71. 

10840.  Fartofpara^raph.  A  demurrer  will 
not  lie  to  a  part  of  a  paragraph  of  a  pleading;, 
but,  regarding  each  separate  breach  asBiened  in 
a  complaint  on  an  administrator's  bond,  taken 
in  connection  with  introductory  averments,  as  a 
separate  paragraph,  containing  a  distinct  cause 
of^  action,  a  demurrer  may  be  properly  filed  to - 
each  breach.   Beno  v.  Tj/tea,  24-56,  '65. 

10841*  Sustaining  of  a  demurrer  not  assign- 
ing statutory  causes  was  erroneous.  LoMy.Stale,. 
7-426,  '56. 

10S43.  Courts  mu»t  judicially  notice  a  de- 
murrer, and  see  that  it  is  in  substantial  con- 
formity to  statute.  Id. 

10948.  It  is  aa/er  to  specify  in  a  demurrer^ 
wherein  pleading,  demurred  to,  is  defective,  what 
further  facts  should  have  been  alleged ;  bat 
whether  that  is  necessary  or  not,  is  not  decided. 
Id. 

10844.  Appellants  demurred  to  declaration,- 
by  writing  on  oack  of  it  these  words :  "  General 
demurrer.  Plaintiff's  joinder  was.  "  and  join- 
der." Judgment  for  plaintiff,  ifdd,- infonnal- 
ity  of  demurrer  could  not  be  assigned  for  error 
by  appellants — a  party  having  no  right  to  com- 

Elain  of  an  error  or  irregularity  produced  by 
is  own  act  Prather  v.  Bambo,  1  Blf.  189,  '22, 

10845.  A  demurrer  to  each  paragraph,  etc* 
is  several.  Fitrhr  V.  Thonuus,  19-213,  '62. 

10846.  Also  a  demurrer  severally  to  first, 
second,  etc.,  paragraphs.  Fankbonerv,  I-bnkbonar, 
20-62, '63;  ^it«*  T.  £ra<n,  21-137, '63 ;  Hum 
Dexaar,  29-112,  '67. 

10847.  Form.  A  demurrer,  in  its  form,, 
should  comply  with  statute  in  assigning  causes 
of  demurrer.  Vaughn  v.  FerraU,  57-182,  '77; 
CampbeU  v.  Routt,  42-410,  '73 ;  Lane  v.  State,  7- 
426,  '66 ;  Kmtoorthy  v.  WiUiams,  5-375,  '64  ;  Ten- 
brook  V.  Brown,  17-410,  '61. 

10848.  For  reason  that  "it  does  not  sUte 
facts  sufficient  to  bar  the  action,"  is  bad.  Qm^- 
bdl  V.  Boutt,  tupra,  and  all  cases  in  last  section. 
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10849.  Joint  demnmr.  A  demurrer  to  first, 
second,  etc.,  paragraphs,  assigning  for  cause 
that  they  do  not  state  facts,  etc.,  is  a  joint  de- 
murrer, and  if  anv  of  paragraphs  are  good,  it 
must  be  overruled.  Brown  v.  Qooden,  ltt-444, 
'61;  Adkinav.  Wueman,^9-90,'62. 

lOSfiO.  Uncertainty  in  a  pleading  can  not 
be  reached  by  demurrer  or  a  motion  in  arrest  of 
jndgmenL   Ikman  t.  Sedaamh,  57-219,  '77. 

10851.  A  demurrer  to  a  replication  because 
it  is  atgumentatire  should  show  how  it  is  ai^- 
mentative.  JarreU  v.  Snyder,  7  Blf.  551,  '46.  Cf. 
Vance  V.  Slate,  6  Blf.  80, '41. 

10853.  A  demurrer  for  reason  "that  the 
plaintlB"  has  no  right  to  maintain  this  action" 
IS  unauthorized  and  insufficient.  Morriaen  v. 
Kramer,  58-38,  '77. 

10858.  Demurrer  ailing  that  answer  "does 
not  state  matter  sufficient  to  constitute  any  de- 
fense," etc.,  is  good.  Benjtett  v.  Shem,  1 1-324,  '58. 

10854i  Demurrer  to  whole  of  complaint,  of 
several  paragraphs,  should  be  overruled,  if  any 
one  of  the  paragraphs  is  good.  Bd.  Com'a  Jen- 
nings a.  V.  Verbarg,  68-107,  '78.  Cf.  Wright  v. 
J.  4  G  J2.  18-168,  '62 ;  Alexander  v.  Goor, 
15-89,  'OOjJPeUr.  BoiehtB,  15-242,  '60. 

10855.  Where  all  demurrers  to  difierent 
paragraphs  of  same  pleading  state  one  and  same 
objection,  they  need  not  be  numbered.  I^y  v. 
Board  TruM.  Church  of  Ckrid,  70-290,  '80. 

10856.  Demurrer  allied,  "  said  paragraph 
doet*  not  state  facts  sufficient"   HeH;  good.  id. 

10857.  A  demurrer  that  facts  all^i;ed  do  not 
entitle  plaintiff  to  relief  demanded,  must  be 
orermled  under  statute.  G.&CR.(jo.y.  WaxK- 
ivn.  25-259,  '65 ;  QofOaa^.  MopUjh  45-355,  '73. 

IO848.  Misnomer.  A  demurrer  as  follows : 
Plaintiff,  for  r^y  to  the  answer  of  the  defend- 
ant,  says  tiiat  the  same  does  not  state  facte  suffi- 
cient," etc.  Held;  a  misnomer,  merely,  in  char- 
acterizing pleading  as  a  reply,  and  that  its  legal 
effect  was  to  dispute  sufficiency  of  answer. 
Thompsaav.  VoK,  16-297,  '61. 

10859.  A  demurrer  to  a  complaint  for  a  new 
trial,  stating  that  complaint "  does  not  contain 
and  set  forth  sufficient  tacts  to  enable  the  plain- 
tiffs to  sustain  said  action,"  though  not  strictly 
formal,  is  substantially  sufficient.  Stanley  y. 
Pttpfcs,  18-232,  '59. 

10860.  Proceeding  to  assess  damages.  De- 
fendant filed  a  pleading  "  that  the  writ  of  assess- 
ment does  not  contain  a  sufficient  description  of 
the  real  estate  to  be  taken."  Hddt  though  de- 
ficient in  form,  a  demurrer  to  writ  Jf.  <£  M.  V. 
R.C0.V.  Ward,  0-123,  '67. 

10861.  Causes  of  demnrrer,  designating 
the  alleged  defects  in  pleading  to  which  they 
relate  with  a  sufficient  decree  of  certainty,  are 
good,  though  not  assigned  in  any  approved  form. 
Lagow  v.  NeUtoa.  10-183,  '58;  i^Oer  v.  Lane, 
10-424,  '58. 

10862.  When  "the  defendant  demurs  to  the 
fint  paragraph  of  complaint  upon  the  ^und 
tliat  the  same  does  not  state  facts  sufficient  to 
constitute  a  de/ense,"  it  is  not  error  to  overrule 
demurrer.  It  u  a  bad  form.  BlinJca  v.  Slaie,  48- 
172,  '74. 

10868*  A  demurrer  may  be  general,  if  it  as- 
signs specific  causes.  Where  answer  contained 
several  paragraphs,  and  whole  answer  was  de- 
murred to,  cause  of  demurrer  to  each  paragraph 
bting  separately  assigned.  Held;  sufficient  in 
form.   Stale  v.  Oark,  9-241, '67. 

10864.  A  demurrer  nuder  tiie  fifth  speci- 


fication is  good  in  the  language  of  statute :  and 
where  demurrer  is  not  taken  in  language  of  stat- 
ute, but  points  out  a  fact  necessary  to  constitute 
a  cause  of  action  not  alleged  in  complaint,  it  is 
good  so  far  as  it  goes^  but  it  does  not  embrace 
any  objection  to  sufficiency  of  cause  of  action^ 
other  than  that  specifically  pointed  out,  althouglL 
there  be  other  defects.  State  v.  Leach,  10-308,  '58. 

10865.  SpeciAe  oljeetions.  An  attorney,  by- 
failure,  when  -required,  to  point  out  specific  ob- 
jection to  a  complaint,  when  demurring  thereto,, 
in  absence  of  any  rule  of  court  to  contrary,  caa 
not  prejudice  rights  of  his  client,  except,  per- 
haps, by  striking  out  demurrer.  Uhrig  v.  Svnex,. 
82-193,  '70. 

10866.  Demurrer,  that  it "  does  not  state  facts: 
enough  for  a  counter-claim,"  is  unknown,  and. 
raises  no  question.  Gzn9>&eUT.iiiRitf,4S-410,'73. 

10867.  A  demurrer  to  an  answer,  in  shape  of 
a  cross-complaint,  "  for  the  reason  that  it  did 
not  state  facts  sufficient  to  constitute  a  defense,"' 
is  sufficient  to  raise  a  question  as  to  relief  prayed 
for.    Fall  V.  Haaelrigg,  45-676,  '74. 

10868.  A  demurrer  to  an  answer  for  reasoa 
that  it  "is  not  a  sufficient  defense,  in  law,  to< 

Elaintiff 's  complaint,"  is  insufficient  and  should 
B  orermled.    Gordon  t.  Sw^t,  89-212,  '72. 

10869.  Also,  when  "not  sufficient  in  law  to* 
entitle  the  plaintiff  to  the  relief  demanded.. 
Kemp  V.  MUeheU,  29-163,  '67;  Porter  v.  WUxmr 
35-348,  '71. 

10870.  Also,  "not  sufficient  in  law  to  enahle- 
the  defendant  to  sustain  his  said  defense,  or  to 
bar  theplaintifi^scomplaint."  TeTibrot^Y.  Bramu 
17-410,  '61. 

10871.  Also,  when  assigning  no  cause  what- 
ever. JeaeU  v.  Honey  Creek  Drain.  Co.,  89-245^ 
'7i 

10872.  Such  demurrers  should  he  struck  fronx 
files.  Hielctv.S^92~m,'(l9. 

IT.  Capacity  of  PlaintUT. 

10878.  A  demurrer  to  s  complaint,  alleging- 
"the  plaintiff  has  not  l^al  capacity  to  sne,^ 

has  reference  only  to  some  1^1  disability,  as. 
infancy,  idiocy,  or  coverture,  and  not  a  failure- 
to  show  a  right  of  action  in  plaintiff.  Dale  v. 
Thomas,  67-570,  '79  ;  Deboli  v.  Carter,  81-355,  '69. 

10874.  The  question  of  capacity  of  plaifltifT 
to  sne,  as  executor  or  administratoi^  can  not 
be  raised  by  demurrer.  LangtdaU  t.  Qirtm.  51— 
99,  '75. 

10875.  And  only  by  a  sworn  answer  in  abate- 
ment. NoHev.IJbbirt,Z^l^,*'fi\Ketteyf.LoBey 
35-106,  '71. 

10876.  An  nnlncorporated  company  can 
not  sue  in  the  name  of  their  firm  (as  A  B  &  Co), 
but  must  proceed  In  individual  names  of  their 
members.  Error  may  be  readied  hj  demurrer 
on  motion  in  arrest.  Pollock  v.  Danmng,  54-1 15, 
'76.  Cf.  Ham  v.  Lanier,  3  Blf.  322,  '33.  Davia  v. 
Hubbard,  4  Blf.  50,  '35. 

10877.  Should  complaint,  by  a  foreign  cor- 
poration to  enforce  a  contract,  show  that  it  had 
not  complied  with  our  statute  in  order  to  here 
do  business,  such  fact  may  l»e  taken  advantage 
of  by  demurrer.  Walta-  A,  Wood,  etc.,  Co.  t. 
Caldwdl,  54-270,  '76. 

10878.  TIte  capacity  of  platntlir  to  sue  caD 

not  be  questioned  by  a  demurrer,  for  the  reason 
that  tiie  complaint  does  not  state  facts  sufficient 
to  constitute  a  fuiuae  of  action.  IKifei  v.  2Vus(eea 
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PkUippi  Church,  68-206/78;  Safe  v.  StouL  01- 
14S,  78;  Slmyv  aDea,  28-326,  '64. 

10879a  A  general  demnrrer  to  complaint  will 
■not  raise  the  queBtion  as  to  want  of  capacity  of 
the  plaintiff  to  sue.  Bogen  y.  Lb/.  A.  Worhi, 
52-296,  '75. 

10880.  An  objection  that  plaintiff  has  not 
legal  capacity  to  sue,  because  letters  of  adminis- 
tration have  not  been  granted  to  him,  is  insuffi- 
cient.  Bray  v.  Black,  67^17,  '77. 

T.  Insnfflclencj  of  Facts. 

10881*  Demurrer  to  whole  declaration,  con- 
taining one  good  count,  should  be  overruled. 
M'Carly  T.  Rhea,  1  Blf.  55,  '20 ;  WingiUe  v.  EUis, 
■id.  563,  '42-  HmUm  v.  SiiKlser,  5  Blf.  428,  '40. 

10882.  Where,  in  a  suit  upon  a  note,  a  sub- 
stituted complaint  was  filed,  containing  no  copy 
•of  the  note.  Held  ;  such  defect  could  tw  reached 
only  by  demurrer  for  imt  of  snfficlent  flicts. 
Gabin  t.  WooUxn,  66-464,  '79. 

lOSBS*  Demurrer  for  insufficiency  of  facts, 
«tc.,  does  not  raise  any  question  as  to  the  parties 
■to  action.  Greertaburgh,  etc.,  Turnpike  Co.  v.  6'icfe- 
■ner,  40-424,  '72;  Metvherter  v.  Fnee,  11-199,  '58; 
Mandlove  r.  Lewis,  9-194,  *67.  Cf.  9-209;  86- 
436  ;  28-326. 

10884.  DdSMst  of  parties  lauBt  be  tested  bv 
demurrer  or  answer,  or  defect  will  be  waived. 
Wonuick  y.  MeAhren,  9-6,  '67 ;  Rofja-»  T.  WesL  9- 
400,  '67.    Cf.  Berkihire  v.  ShvUz,  25-523,  '65. 

10885.  Such  a  demurrer  will^  question  right 
•of  action  as  Xo  all  the  paHia-ptaiiU^,  Berkmire 
T.  Skultz,  25-623,  '65. 

10886.  Demurrer  for  insufficiency  of  cause  of 
action,  will  not  present  a  question  of  Jnrlsdlc- 
tlon  OTer  snUect  of  action.  T,  W^diW.B.  a>. 
T.JIfiffiflan,  62-505, 76. 

10887.  Nor  of  defoct  of  parties.  Toner  t. 
Cook,  86-129,  '71  i  B.&O.RO0.V.  JMcTFKnnCT, 
S6-436,'71. 

10888.  Demurrer  for  want  of  Ikcts  aaffi- 
«ient,  etc.,  can  not  reach  the  objection  of  an- 
■other  action  pending,  etc.  That  is  a  distinct 
cause  of  demurrer.  Nor  can  such  objection  be 
made  for  first  time  in  the  8.  C  Aiken  T.  Bnien, 
41-137,  '63. 

10889.  That  only  a  surname  of  defendant 
was  given  in  complaint,  is  an  objection  that  bv 
ilemnrrer  can  not  be  reached  for  want  of  Bof- 
Mmt  fiuits.  Baku  v.  BehrmoM,  78-120,  '80. 

TL  Defect  of  Partleg. 

10890.  When  complaint  shows  that  action  is 
lirought  by  a  part  of  joint  contractors,  and  no 
Teason  for  omission  of  others,  defect  is  reached 
1)7  demurrer.  OiOiai  v.  AUen,  57-524,  '77 ;  Hub- 
ieU  V.  SkiUa,  16-138,  '61. 

10891.  If  complaint  shows  parties  are  jointly 
interested  and  should  be  joined  as  co-defendants, 
and  does  not  show  that  they  are  living,  defect  must 
be  shown  by  a  plea  in  abatement  Gilbert  v. 
-Alien,  supra. 

10892.  Demurrer  lies  for  defect  of  parties, 
appearing  on  face  of  complaint.  Alexander  v. 
•Gaar,  15-89,  '60. 

10898.  Such  demurrer  should  point  out  or 
name  person  who  should  be  made  party.  Fan- 
-mcAfe  v.  Erdelmeyer,  86-262,  '71. 

10894*  Such  defect  is  not  reached  by  demur- 
Ter  for  insufficiency.  Wright  v.  Jordan,  71-1, 
m  a  26-170. 


10895.  Demnrrerfor  defect  of  parties,  de- 
fendants in  an  action  on  an  assigned  account, 
need  not  name  parties  who  shonld  have  been 
joined,  when  names  of  such  parties  appear  in 
pleadings  and  bill  of  particnlars.  Aoen  t.  Je- 
ranld,  81-372,  '69. 

10890.  A  demurrer  for  defect  of  parties  must 

?oint  out  alleged  defect.  Gaines  \.  W<dier, 
6-361, '61. 

10887.  In  an  action  on  a  joint  contract,  all 
maltcrs  must  be  joined.  If  failure  to  do  so  be 
shown  in  complaint,  objection  may  be  made  by 

demurrer.  If  not  so  shown,  it  must  be  taken 
by  plea  in  abatement.  Bledsoe  v.  Irrin,  35-293, 
'71.  Cf.OBlf.o;  b  Blf.  95;  Bardyv.  Blazer,  29- 
226,  '67. 

10898.  A  complaint  by  several  co-plaintififl 
must,  to  be  suthcient  on  demurrer,  show  a  joint 
cause  of  action  in  favor  of  all  plaintifls.  iW- 
ker  V.  SmaU,  58-349,  '77 ;  FatnMn  v.  Lett,  41- 

133,  '72. 

10899.  Demurrer  should  be  for  want  of  suf- 
ficient facts.  Debolt  v.  Carter,  81-355,  '69;  Good-' 
nighi  V.  Goar,  80-418,  '68;  M  v.  State,  49-^1, 
•74. 

10900.  By  demurring  to  answer  of  a  party, 
one  is  estopped  from  saying  that  such  partv  is 
not  a  proper  party-defenoant.  Golduivauv^ 
Bra^ord,  86-149,  '71. 

10901.  Demurrer  for  insufficiency  will  not 
present  question  as  to  defect  in  parties, 
plaintifl'ordefcndunt;  objection  on  such  ground 
must  be  presented  by  demurrer  assigning  such, 
defect  as  cause.  Coxv.  Bird,  65-277, 79 ;  Musad- 
man  v.  Kent,  83-452,  '70 ;  Lipperd  v.  Edwards,  89- 
166,  '72. 

10902.  Demurrer  to  complaint  for  non- 
joinder of  parties-defendant  will  not  be  sustain- 
ed when  same  parties  have  been  joined  as  par- 
ties-plaintiff.   Durham  v.  Hall,  67-123,  '79. 

10908.  Joint  demurrer  by  several  defendants, 
to  complaint,  for  defect  of  parties-defendant, 
should  be  overruled  if  one  defendant  is  properly 
so  made.  Everharl  v.  HoUingsmrth,  19-138,  '62. 

10904.  Where  in  an  action  by  a  married 
woman  against  a  physician,  for  malpractice 
husband  was  not  joined.  ifeM;such  defect  could 
not  be  reached  by  demurrer  for  want  of  sufficient 
facts,  but  only  by  demurrer  for  defect  of  pai> 
ties.    Bamett  v.  Leonard,  66-422,  79. 

10905.  So  in  an  action  on  a  note  by  assignee, 
if  representatives  of  decedent  assignor  aie  not 
joined.    Leedy  v.  Hash,  67-311,  '79. 

10906.  Defect  of  parties.  Assignment  in 
writing  only  on  the  mortgage  does  not  carry 
such  an  interest  In  bond  secured  by  mortgage 
that  assignee  can  bring  an  action  to  foreclose 
without  joining  mortgagor.  Defect  may  be  reach- 
ed by  demnrrer.    Hddridge  v.  Sweti.,  28-118,  '64. 

10907.  A  demurrer  to  complaint  for  defect 
of  partle8*defendant,  should  point  out  what 
additional  parties  are  necessary.  NiehoUon  v.  L. 
N.  A.  de  C.  R.  Co.,  56-504,  '76 ;  Smith  v.  Kirk- 
Patrick,  58-254,  '77;  Narks  v.  /.  B.  &  W.  R  Co., 
38-440,  '71. 

10908.  Hlstake  In  name.  If  objection  to  a 
complaint,  consisting  in  erroneous  name  ap- 
plied to  defendant,  can  be  raised  by  demurrer, 
it  can  only  be  by  assigning  for  cause  a  defect  01 
parties-defendant.  Proper  remedy  is  by  plea 
in  abatement.  SiiUon  v.  Stcandtoai  Jt.  R.  BoSerti, 
46-476,  '74. 

10909.  Defect  of  parties,  as  a  cause  of  de- 
murrer, means  too  few,  and  not  too  many  par- 
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■Uw.  Bennett  v.  PresUm,  17-291,  '61  ;  Berkakire 
ShvUM,  25-523,  '65;  BiU  v.  Marsh,  46-218,  74: 
G^v.  May,  88-267,  '71.   Cf.  amt^h  v.  Thomas, 

10910.  When  made  for  defect  of  parties-de- 
fendant, it  nuist  specify  who  ought  to  be  made 
parties.    WHUa  v.  Forter,  42-250,  '73. 

10911*  A  demnner  for  misjoinder  of  parties 
is  not  equivalent  to  a  demurrer  for  misjoinder  of 
actions.  Qoff  v.  May,  88-267,  *71 :  Virden  v. 
EUxioorth,  15-144,  '60. 

10912.  Acomplaint  by  A,bT  his  next  friend, 
did  not  allege  infancy  of  A.  Held  ;  not  a  ground 
ior  s  demurrer.    Laneatter  v.  Gould,  46-397,  '74. 

10918.  CertaintT.  A  complaint  a^rainst  A, 
allied  that  Israel  B.  Guyn  and  James  B.  (Juyn, 
^oing  business  under  firm  name  of  "Guyn  & 
Bro,'' executed  the  notes  and  contract  sued  on. 
The  contract  was  made  part  of  complaint. 
Notes  were  signed  in  their  firm  name,  contract 
hj  their  christian  names.  A,  by  contract  with 
Ihe  firm,  agreed,  under  certain  circumstances, 
to  pay  an  uncertain  indebtedness  of  firm.  Held; 
members  of  firm  were  necessary  parties  to  suit. 
Held ;  a  demurrer,  for  reason  that  there  is  "  a 
defect"  of  parties-defendant,  in  this,  to-wit: 
said  "J.  B.  Gayn  h  Bro"  should  be  made  par- 
ties-defendant, is  sufficiently  specific.  Durham 
T.  Bisehof,  47-211, '74. 

10914.  A  defect  of  parties-defendant  is  not 
Teached  by  a  motion  to  dismiss,  or  by  a  demnr- 
rer,  for  reason  that  cause  of  action  does  not  state 
{acts  sufficient  to  constitute  a  cause  of  action. 
Bra^  V.  Black,  67-417,  '77;  Shanev.Lowry,  48- 
205,  74 :  Strong  T.  Domtmp,  84r-300,  '70. 

1091o«  Thedemurrersnoaldstate,a8aground 
therefor, snch defect.  Sha!neY.Lo»>ry,9apra;  Strong 
T.  Downing,  wpra. 

10916.  If  a  party  does  not  object  to  a  defect 
of  parties-defendant,  he  waives  such  defect. 
Bms,  V.  Bhek,  67-417,  '77. 

YU.  Mi^otnder  and  Dnpllcltj. 

10917.  A  joinder  of  two  causes  of  action  for 
an  injury  to  a  wif^  one  by  husband  for  loss  of 
services,  etc.,  and  one  by  husband  and  wife  for 
personal  injury,  would  be  dnplicttff  and  it  must 
he  taken  advantage  of  by  motion  to  strike  out, 
and  not  by  demurrer.  Bogert  v.  Smith,  17- 
523,  '61. 

10918.  A  judgment  can  not  be  reversed  for 
«rror  committed  in  sustaining  or  overruling  a 
demurrer  for  misjoinder  of  causes  of  action. 
JEiuNtAon  V.  Mwioet,  l?-487,  '61. 

10919.  Demnrrer  should  be  to  tbe  whole 

complaint,  where  several  causes  of  action  are 
Improperlr  Joined  in  different  paragraphs. 
Bmgher  v.  Sfcoley,  16-161,  '61. 

10920.  In  such  case,  if  demurrer  be  to  one  of 
several  paragraphs,  it  may  be  stricken  out  on 
motion.  Id. 

10921.  In  case  of  a  mmolnder  of  aetlons, 
there  should  not  be  a  separate  demurrer  to  each 
count,  but  one  demurrer  to  whole  declaration. 
Mker  V.  Piatt,  7  Blf.  522,  '45. 

10922.  Demnrrer formi^olnderof actions 
was  sustained.  Judgment  rendered  against 
plaintiff.  Plaintiff  excepted  to  ruling  on  de- 
murrer, but  made  no  objection  to  judgment,  nor 
motion  to  separate  actions.  Held;  inS.C.  plain- 
tiff can  not  complain  of  rendition  of  judgment 
ior  firet  time.    Btmer  v.  IWeman,  84-72,  '70. 

10928.  PnMtlce.  The  court,  sustaining  a 


demurrer,  assigning  several  grounds  of  objection, 
need  not  assign  ground  on  whicli  demurrer  was 
sustained.    NavcY.King,  27-356,  '66. 

10924.  Error  for  mi^oinder  of  actions  can 
be  reached  only  by  demurrer.  Jiurrom  v.  Hol- 
dcrmon  81-412,  '69. 

10925.  Where,  in  an  action  on  a  bond,  more 
breaches  are  assigned  than  proper,  remedy 
is  not  by  demnrrer  to  such  breaches,  but  by  mo- 
tion to  strike  them  out.  Baden  v.  Dill,  59-273. 
'77. 

10926.  Mmoinder  of  causes  of  action, 

within  section  50  of  code,  as  a  cause  of  demur- 
rer, is,  where  two  or  more  causes  of  action  be- 
tween same  parties,  but  belonging  to  different 
classes,  are  united  in  violation  of  section  70  (v. 
R.  S.  '81,  278,  339).  Lane  v.  State,  27-108,  '66. 

10927.  If  actions  belonging  to  the  same  class 
are  improperly  joined,  objection  should  be  taken 
by  motion.  Id. 

10928.  Duplicity  is  not  a  ground  of  demui^ 
rer.  Denman  v.  McMahin,  87-241, '71 ;  Rielayv. 
Wkitcher,  18-458,  '62 ;  Jofmeon  v.  0.  F.  K.  &  Fu 
W.  R.  Co.  11-280,  '58;  BeHly  v.  Rwker,  16-303, 

,  '61  (overruling  WHl  v.  JKAtftwy,  15-194,  '60). 

10929*  A  demurrer  to  complaint,  on  account 
of  defect  of  jHirties,  does  not  reach  an  error  on 
account  of  misjoinder  of  actions,  or  of  parties- 
defendant    Coh  V.  Merchant^  B'k,  60-350,  '78. 

10980.  A  mi^oinder  of  counts  may  be 
taken  advantage  of  by  demurrer,  in  arrest  of 
judgment,  or  on  writ  of  error.  Bodies  v.  Axm,  6 
Blf.  158,  '42. 

Tin.  Departnre. 

10981.  When  a  reply  abandons  ground  al- 
leged in  complaint,  and  attempts  a  new  one.  it 
is  a  departure,  and  can  not  be  allowed.  Whether 
departure  be  in  point  of  fact  or  law,  it  is  equally 
fatal  to  reply,  and  question  is  properly  pre- 
sented by  demurrer.  Hopkint  v.  O.  K.  &  V.  Tam^ 
pike  Co.,  46-187,  '74;  SIcAroyv.  Wright,  25-22, 
'65 :  Bmrss  v.  Montgomery,  46-544,  '74.  Cf.  ReiUy 
V.  Rwker,  16-303,  '61 ;  Dtaeoa  v.  Sehvmlx,  18- 
285,  '62. 

10982.  It  can  not  be  raised  after  verdict. 
Cf.  46-187. 

10988.  Where,  to  a  complaint  charging 
fraudulent  representations  of  quality  of  goods, 
alleged  to  have  been  purchased  by  plaintiff 
without  examination,  defendant  answered,  de- 
nying fraud,  and  alleging  that  plaintiff  had  ex- 
amined goods,  and  purchased  with  full  knowl- 
edge of  their  quality,  and  where  plaintiff 
replied,  admitting  examination  of  ^loods  and 
knowledge  of  certain  facts,  indicating  defect, 
of  which  he  complained,  but  that  he  relied  on 
defendant's  representations ;  such  reply  was  held 
to  be  a  departure,  to  which  defendant  might 
i^ect  by  demnrrer.   McAroy  v.  Wtighi^  26-22, 

IX.  rncertalntf . 

10984.  Where  an  information  or  complaint 
avers  a  fact  which  is  too  general,  indefinite  and 
uncertain,  a  motion  to  make  more  specific  is 
proper  remedy ;  but  where  such  necessary  fact, 
IS  wholly  omitted,  defect  is  reached  by  a  demur- 
rer for  insufficiency.  Reynolds  v.  State,  61-392, 
'78. 

10985.  Vneertidntj  is  no  ground  for  a  de- 
murrer.  MUler  T.  Wild  Cat,  etc.,  Co.,  62-51,  76 ; 
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Fleming  v.  Eadtr,  60-399,  '78 ;  Dman  v.  ^un- 
«aA,  67-219,  77. 

10986*  If  a  pleading  be  bo  uncertain  as  cot 
to  state,  iotelliffently,  a  substantially  good  cause 
of  action  or  deiense,  it  will  be  subject  to  a  de- 
murrer, for  not  stating  a  cause  of  action  or  de- 
fense.  Xeim  v.  Eduxtrdt,  44-333,  '73. 

10987.  SnfSciencr  of  pleadln;.  A  pleading 
is  never  subject  to  a  demurrer  for  want  of  suffi- 
cient facts,  if  it  contains  facts  sufficient  to  con- 
stitute a  cause  of  action  for  any  sum,  however 
small,  or  defense  to  any  portion  of  cause  of  ac- 
tion, where  it  is  not  pleaded  in  bar  of  entire  ac- 
tion. Id. 

10988.  If  it  be  doubtful  from  a  complaint, 
whether  a  plaintiff  sues  in  his  indiTidual,  or  in 
a  representative  capacity,  remedy  is  by  motion 
to  "  make  more  specific,  and  not  by  demurrer. 
0.  *  M.  R.  Co.  V.  McClure,  47-317,  '74. 

10939.  Uncertainty  in  a  pleading  is  reached, 
not  by  a  demurrer,  but  by  a  motion  to  make 
certain.  Dale  t.  TtumUt  67-670,  '79:  Sihbitt  v. 
Stryker,  62-41,  78;  <£  a  IWiwiie  Co.  r.  Ftm- 
phrtv,  69-78,  '77. 

10040.  Demorrer  to  a  complaint  to  enforce 
a  mechanic's  lien  may  raise  oBjection  that  no- 
tice was  not  filed  in  time  when  only  relief 
sought  is  in  rem;  but  if  a  personal  liability  is 
also  shown,  objection  must  be  raised  by  motion 
to  strike  out.   Lawbm  y.  Cage,  73-60,  '80. 

10941.  Insnffltelenej  of  descrlptwn  in  notice 
can  not  be  raised  by  demurrer,  but  must  be  by 
motion  to  strike  ont,  when  proceeding  is  both  in 
perwnam  and  in  rem.  Bourgette  v.  Hubinger,  30-296, 
*68 ;  aHaUonm  V.  Letuhey,  89-150,  72. 

10942.  May  be  raised  by  demurrer  when 
only  tn  rem.  C%  Oravfordgm&e  v.  .Borr,  6&-367, 
79. 

10948.  Material  blanks  u  to  dates  in  a 
pleading  may  be  reached  by  a  motion  to  make 
certain,  out  not  by  demarrer.  Baugh  t.  Btiet,  66- 
876,  79. 

10944.  Where,  In  action  for  damageSf 
caused  bj  alleged  negligence  of  defendant, 
the  complaint  generally  avers  such,  it  may  be 
objected  to  by  a  motion  to  make  more  8j>ecific, 
and  not  by  demurrer.  Bol.  Oa.  v.  AdmoL  £9- 
336,  '77. 

10945.  It  Is  irr^lar,  in  suit  under  statute, 
by  notice  and  motion,  to  move  to  quash  notice 
for  insufficient  description  of  cause  of  action. 
Defendant  should  demur.  Dawson  t.  Shaver, 
1  Bit.  204,  '22. 

X.  Verification.  Signature  to  Pleadings. 

10946.  Want  of  verification  of  a  pleading 
is  not  reached  by  demurrer.  Nofwugarv.ae^nolda, 
fiS-218,  75  ;  TVfrner  v.  Owi,  86-129, 71 ;  Denny 
T.  Jtfoore,  18-418,  '59;  iVeio6y  v.  Bogen,  54-193, 
'76. 

10947*  Objection  to  an  amended  complaint, 
because  not  verlHed,  can  not  be  raised  by  de- 
murrer.   HaU  V.  Hough,  24-273,  '65. 

10948.  An  objection  that  a  pleading  was 
not  signed  by  counsel  can  not  oe  reached  by 
demurrer.   BMde  v.  Margervm,  60-240,  '75. 

XI.  Question  <rf  Jurisdiction. 

10949.  The  question  of  jurisdiction  of  court 
over  subject-matter  may  be  raised  by  demurrer. 
SUmfont  V.  StmUord,  42-485,  73.  Cf.  JPtirher  v. 
.MeJU/tlter,  14-12,  '59. 


10950.  And  is  not  waived  by  a  failure  to  de- 
mur and  answer  for  want  of  jurladicUon.  loefr 
v.  JI/oMw,  87-306, 71. 

10951.  It  may  be  raised  by  a  motion  in  ar- 
rest of  judgment  Id. 

109d2.  Failure  to  demur  or  answer  does 
not  constitute  a  waiver  of  the  objections  to 
jurisdiction  of  court  over  subject  of  action,  or 
to  want  of  sufficient  facts  in  complaint,  to  con- 
stitute a  cause  of  action.  Hania  v.  Harm,  81- 
117,  '78;  McGoldrick  v.  Stevin,  48-522,  73. 

10958.  Motion  In  arrest.  And  an  ssugo- 
ment  of  error  therefor  raises  queationB.  Harrit 
V.  Harris,  supra. 

10954.  Failure  to  allege  some  Jurisdictional 
fact  may  be  urged  against  complaint  for  first 
time  in  S.  C;  but  such  error  is  unavailable,  if 
record  shows,  that,  by  evidence,  such  jurisdic- 
tional fact  was  established.  Thomas  v.  Wood, 
61-132,  78. 

10955*  Jurisdiction  of  a  court  in  actions 
affecting  realty,  may  be  questioned  by  demarm, 
Burker  v.  MeAUieUr,  14-12,  '59. 

XII.  Admissions  by  Bemnrrer. 

10956.  Wben  a  eomplalnt  fbr  aew  trlil 

shows,  by  its  exhibits,  that  other  evidence  was 
given  than  that  in  complaint,  though  it  averred 
that  it  contained  all  evidence  given,  it  is  bad. 
A  demurrer  thereto  does  not  admit  that  such 
was  aU  the  evidence.  TruaUes  Ind.  S.  Spir^aal 
Au'n  V.  Ba/noldji,  61-104,  78. 

10957.  A  demurrer  to  a  complaint  for  a 
new  trial  on  account  of  newly-discovered  evi- 
dence, alleging  such  evidence,  admits  evidesce 
so  averred.   Sandert  v.  Loy,  45-229,  73. 

10958.  The  plaintiff,  by  demurring  to  a  plea 
which  avers  cause  of  action  in  second  count  to 
be  same  with  that  in  lirst,  admits  truth  of  aver- 
ment. BriiaeU  v.  Fruberger,  2-176,  '60;  JHeGiai- 
euddy  V.  FomytAe,  5  Blf.  435,  *40. 

10959.  Fads  admitted.  Action  by  A  and 
wife  on  three  promissory  notes,  payable  to  latter, 
by  B.  Answer  by  B,  that  A  was  owner  of  said 
notes,  and  real  party  in  interest;  averring  suffi- 
cient facts,  and  that  in  an  attachment  proceed- 
ing against  A,  he  had  been  compelled  to  pay,  as 
garnishee,  a  lai^  part  of  said  notes,  and  for 
Balance  a  recoveir  had  been  obtained.  Demur- 
rer by  A  and  wife.  Hdd ;  demurrer  admitted 
ownership  of  notes  by  A.  SehoppenhaA  v.  BiM- 
man,  21-280,  '63. 

10960.  Bill  of  review  set  out  a  transcript  of 
proceedings  and  judgment  to  be  reviewed,  which, 
though  not  certified  to  by  clerk,  was  averred  to 
be  a  lull,  true  and  complete  copy  thereof.  HHd; 
a  demurrer  thereto  admitted  averment  that 
transcript  was  full  and  complete.  Harlmy.  Wai- 
ton.  63-143, '78. 

10961.  Effect.  A  demurrer  admits  facta  to 
be  as  alleged.   iS^.^  v.  KUeh,  51-78,  '7.5. 

10962.  A  demurrer  admits  facts  picnded  only 
for  purposes  of  a  demurrer,  not  for  purposes  of 
admitting  them  as  true  on  a  trial  of  facU,  or  to 
render  judgment  upon  them.  StaU  v.  BarrtU, 
64-434, '767 

Xin.  Judgment  on  Demurrer. 

10968.  Sustaining  a  demurrer  to  a  com- 
plaint, without  any  furdier  action  of  court  upoD 
It,  is  not  a  final  judgment  from  which  an  aiH 
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peal  will  lie.  Sh^  t.  Bodmer,  58-465,  '77; 
^ei«ff  T.  Qading,  7-U7,  '55. 

10964.  Where  a  demarrer  is  sustained  to  an 
Answer,  court,  if  defendant  does  not  ask  leave  to 
amend,  mar  proceed  to  judgment  for  plaintiff. 
ma  T.  CWm,  13-487,  '59. 

1096&.  The  onlj  question  for  court  is  assess- 
ment of  damages.  PuUman  FiU.  Car  Co.  t.  Tay- 
Jor,  65-153,  '79 . 

10966.  Plaintiff  is  entitled  to  judgment  on 
'demurrer  to  bad  replication,  if  plea  is  bad  and 
<leclaration  good.  Punienny  v.  Paddock,  1  Blf. 
415,  '23. 

10967*  Error  to  render  judgment  for  plain* 
tiff,  on  sustaining  demurrer  to  one  of  two  pleas, 
'Other  plea  being  undisposed  of.  RiUenon  v. 
Salrrum,  3  Blf.  131,  '32. 

10968.  Where  defendant  in  replevin  filed 
three  pleas  io  bar,  and  replication  to  one  of  them 
was  demnrred  to,  and  demurrer  overruled.  Held; 
•error  to  render  final  judgment  for  plaintiff,  while 
•other  pleas  were  undisposed  ot  JTteA  r.  Dtmn, 
SBlt  142,  '32. 

10969.  Where  hnae  Is  Joloed  hj  reply  of 
^neml  denial  to  an  answer  filed  to  whole  of 
ft  complaint  containing  sufficient  and  insufficient 
paragraphs,  it  is  error  to  render  final  judgments 
against  plaintiff  for  want  of  a  further  reply,  or 
OTstaining  a  demarrer  to  insufficient  paragraphs 
of  replv.   Seitg  v.  Sinel,  62-253,  '78. 

109^0.  Aft«r  judgment  for  plaintiff  on  de- 
marrer to  a  declaration  in  a  suit  on  a  note,  it  ia 
unnecessary,  on  execating  writ  of  inquiry,  to 
prove  execution  of  note.  State  Bank  y,  Srook$, 
4  Blf.  485,  '38. 

10971.  In  a  sait  against  A  and  B,  plaintiff, 
pursuant  to  statute,  entered  a  suggestion  of  "not 
found  "  as  to  B.  Afterwards  both  defendants 
appeared  and  filed  a  general  demurrer  to  decla- 
ration. Held;  on  overruling  demurrer,  judg- 
ment should  be  against  both  defendants.  Tiplon 
•y.  Barron,  6  Blf.  154,  '39.   Cf.  7  Blf.  414. 

10972.  If  a  declaration  in  a  bastardv  case, 
setting  ont  condition  and  assigning  breaches,  be 
.demurred  to,  the  demurrer  should  ,be  interlocu- 
toiy  only;  and  truth  of  breaches  and  amount  of 
damaees  should  be  determined  by  jtirv.  After 
that,  final  judgment  may  be  rendered  for  penal- 
ty, with  costs,  and  execution  be  awarded  for 
damages  assessed,  with  costs.  IHiru^e  v.  Stt^  4 
m42,'35. 

XIT.  Knlittg  on.  Arallable  Error. 

19978.  A  demurrer  to  a  pleading  was  over- 
TUled.  A  motion  to  strike  out  a  part  of  it  was 
sustained.  A  second  demurrer  was  filed,  and 
overruled.  Error  in  ruling  on  first  demurrer  is 
not  available.   Sim  v.  Hurst,  44-579,  '73. 

10974.  Where  a  demurrer  has  been  properly 
snstained  below,  for  a  cause  not  properly  assign- 
ed, judgment  will  not  be  reversed.  Hunt  v.  Laru, 
1>-248,  ^7. 

10975.  Ko  question  arises  on  ruling  on  de- 
mnrrer  which  Is  not  In  record,  though  record 
shows  it  was  filed  and  sustained.  R.  A  S.  R.€k). 
T.  MeManiu,  4-275,  '53. 

10976.  Filing  an  amended  pleading  after  a 
demurrer  has  been  sustained  to  the  original, 
waives  any  error  in  ruling  on  demurrer.  £arp 
T.  Corn's  Puinam  Co.,  S6-470,  '71. 

10977.  No  aridlable  error  to  strike  ont  a 
4emarrer,  filed  a  second  time  to  a  complaint, 


when  it  had  been  once  properly  overruled.  Good- 
mne  v.  Miller,  82-419,  '69. 

10978.  When  a  demurrer  Is  not  on  record, 
question  of  correctness  on  its  ruling,  can  not  be 
raised  in  S.  C.   lUnU  v.  Woods,  67-319,  '79. 

10979.  Supreme  court  will  not  review  an  ac- 
tion of  conrt  in  ruling  on  a  demurrer  when  no 
exception  was  taken.  Hendrickt  v.  Hargrove,  52- 
327,  76;  Woodbum  v.  Carter,  50-376,  76:  Q,  & 
B.&M.Co.  V.  Barnes,  49-136,  '74. 

10980.  Demurrer  to  complaint  waived  by  an- 
swering, without  requiring  decision  on  demurrer. 
BecJmer  v.  R.  &.  B.  0.  m.  Co.,  65-468, '79.  CL 
Morriscm  v.  Fiskel,  64-177,  '78. 

10981.  Assignment  of  error.  Where,  de- 
murrer to  paragraph  of  answer  having  been  over- 
ruled, defendant  withdraws  such  paragraph,  be- 
fore trial,  objection  to  such  ruling  is  waived. 
White  V.  OarretMn,  84-514,  70.  Cl  Carroll  v. 
Biaek,  32-125,  '69. 

10982.  No  error  can  be  assigned  for  sustain- 
ing demurrer  to  a  paragraph  of  a  pleading,  when 
such  paragraph  is  amended  and  re-filed.  Oom  v. 
Ihuadak,  28-44,  '67 ;  Aikm  v.  Bruen,  21-137/63; 
Ftiiride  V.  Jones,  id.  249,  '63.   Cf.  68-386. 

10988.  Objection  to  form  of  demurrer  must 
be  made  below.   Aiken  v.  Brum,  21-137,  '63. 

10984.  The  record  must  show  filing  of  a  de- 
murrer before  it  will  be  reviewed  by  S.  C  Sham 
V.  Merchant^  Nat.  Bank,  60-83,  77. 

XT.  Baling  on.  When  harmless. 

10985.  Complaint  on  note  and  to  foreclose 
a  mortgage.  A  demurrer  was  overruled  to  an 
answer  containing  only  a  defense  to  mortgage. 
Judgment  was  rendered  only  on  note.  Heui; 
ruling  on  demnrrtr  no  error.  Gordon t.  OiUbert- 
8071,51-334  '75. 

10986.  There  Is  no  available  error  in  sus- 
taining a  demurrer  to  a  good  paragraph  of  a 
complaint,  where  the  same  matter  is  embraced 
in  a  remaining  paragraph,  and  is  fairly  submit- 
ted, thereunder,  to  the  jury,  by  the  instructions 
of  the  court,  Wray  v.  Wray,  82-126,  '69;  City 
Logartsporl  v.Wriijkt,  25-512,  '65. 

10987.  A  party,  in  whose  favor  a  demurrer 
is  decided,  can  not  complain  of  decision.  Barker 
V.  Hobbs,  6-385,  '55. 

10988.  It  is  not  error  to  overrule  a  demurrer 
to  an  answer  that  is  good  and  unnecessary. 
Haihaaav  v.  T.  W.AW.B.  Co.,  46-26,  74. 

10989.  Complaint  consisted  of  two  para- 
naphs;  first  was  bad,  and  second  was  good. 
Judgment  for  plaintiff.  Evidence  not  being  in 
record,  court  will  presume,  in  favor  of  correct 
action  in  court  below,  that  damages  were  as- 
sessed upon  good  count,  and,  hence,  error  in 
overruling  demurrer  to  first  paragraph  of  com- 
plaint can  not  reverse  judgment.  /.  P.  &  C.  R. 
Co.y.  Ta/c,  11-458,  '68.  Cf.  49-460;  45-183; 
48-432;  48-321;  24-86. 

10990.  A  party  can  not  complain  of  overml- 
iog  of  a  demurrer  to  his  own  pleading.  Weata-n 
P.  R.  Co.  V.  Stockton,  7-600,  '56. 

10991.  Complaint  of  several  paragraphs. 
Where  a  cause  has  been  tried  on  issues  jomed 
upon  a  complaint  containing  several  paragraplis, 
some  defective  and  others  good ;  a  demurrer  to 
former  having  been  overruled ;  record  not  show- 
ing that  cause  was  tried,  and  judgment  rendered 
exclusively  upon  good  paragraphs, — judgment 
,  will  be  reversed.   Selntfer  v.  State,  49-460, 75 ; 
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ffaitiey  t.  Smith,  45-183,  73;  Bailey  v.  TroxeU, 
48-132,73;  HV/ v.  &Ao/rfW,  38-175, 71. 

1099S.  Such  a  judgment  will  be  affirmed, 
when  record  shows  that  trial  and  judgment  pro- 
ceeded wholly  on  good  paragraphs.  Pccry  v.  0. 
jr.  <fe  O.  Turnpike  Co.,  48-321,  73 ;  Blaxinga-m  v. 
Blasingame,  24-^6,  '65. 

XVI.  To  Pleadincs  proTaUe  under  other 
issues. 

10993*  A  demurrer  to  a  plea,  amounting 
to  general  issue,  which  does  not  assign  such  as 
a  cause,  should  be  overraled.  Om^aAamk  v.  Kel- 
logg, 8  BI£.  256,  '46. 

10994.  Error  in  overruling  a  demurrer  to  an 
answer,  is  available,  though  same  is  admissible 
under  other  paragraphs  of  answer.  Charles  v. 
MaioU,  61-350,  75. 

10995.  Answer  admissible  nnder  greneral 
denial.  It  is  error  to  overrule  a  demurrer  to  a 
special  paragraph  if  it  is  insufficient,  though  all 
the  matters  th^in  pleaded  are  admisBiDle  in 
evidence  under  general  issue.  KenwdU  v. 
Oddwell,  46-163,  74. 

10996.  Where  a  general  denial  is  pleaded, 
special  denials  embraced  by  it  are  demurrable. 
A  plea  of  payment  is  not.  Enaey  r.  C&Sl.  L. 
K  Co.,  10-178,  '68. 

10997.  An  erroneous  ruling  on  a  special  par- 
agraph of  answer,  in  an  action  to  recover  real 
estate,  is  not  available  error,  because  such  de- 
fenses may  be  given  under  tne  general  denial. 
WdttUr  V.  Banger,  70-9,  '80. 

10098.  It  ia  no  error— or,  at  least,  a  harm- 
less error — in  ruling  on  a  demurrer  to  an  an- 
swer, when  the  matters  pleaded  can  be  proven, 
either  without  any  answer,  or  under  another 
answer  that  is  well  pleaded.  Broohnlie,  ele.,  Co. 
V.  JWArw,  69-78,  '77 ;  Cod  v.  CooL  54-225, 
76;  Baker  Y.  Aretiti  Ditdterty  54-310,  76;  U,8. 
B^prm  Co.  r.  Ke^er,  69-263,  77. 

XTn.  Watrer  of  Demurrer. 

10999*  When  a  demurrer  and  an  answer  are 
pending  to  a  pleading  at  the  same  time,  latter 
overrules  former  and  puts  it  out  of  case.  Hosier 
V.  Elia^,  I4r^23,  '80;  (%  J^eraonviUe  v.  Steam 
Ferryboai,  etc.,  85-19,  70. 

11000.  If  both  could  stand,  it  would  be  pre- 
sumed  that  issues  on  both  were  referred  to  court 
and  decided  in  general  finding.  Homer  v.  E2ia^ 
ton,  eupra. 

11001.  After  demurrer  was  overruled  before 
a  justice,  a  trial  was  had  upon  issues.  Upon  ap- 
peal, party  demurring  did  not  bring  forward 
question  upon  demurrer,  but  went  to  trial.  HeJd; 
a  waiver  of  any  right  to  have  demurrer  deter- 
mined. L&C.R.  Co.  V,  McAhren,  12-552,  59: 
/.  <6  C.  Ji.  Cb.  T.  Btmmore,  12-406,  '59. 

11002.  At  law,  nnder  former  system  of  plead- 
ing, a  demurrer  was  Waived  by  pleading  over. 

Eward  V.  L.  &  U.  M.  R  Co.,  7-711,  '56 ;  ffojierl 
V.  Dummi,  8-346,  '52 ;  Teagle  v.  JMwv,  8  Blf.  134, 
'46;  Davis  v.  Davis,  6  Blf.  394,  '43 1  Early  v.  Pal. 
ierson,  4  Blf.  449,  '37;  Kile  v.  Chapin,  9-150,  '57; 
Moss  V.  Wiinm  PrinliTig  Co.,  64-125,  '78. 

11008*  But  question  is  now  saved  by  entering 
an  exception.  Zehnor  v.  Beard,  8-96,  '56 ;  Young 
V.  MeLme,  8-357,  '66;  Oraham  v.  Kennedy,  55- 
209,  '76. 

11004*  The  part^  waives  his  demurrer  by 
amending  his  pleading.   PoUeys  v.  SwopCf  4-217, 


'53;  DeArmondv.  SUmeman,Q3~^,'78',SLJeim 
V.  Hardwirk,  17-180,  '61;  Jay  V.  I.  P.  £  C  B. 
Co.,  17-262,  '61;  Hamv.  CarroU^  17-442, '61. 

11005.  A  demurrer  to  an  answer  is  waivedby 
a  rep\j.  Bell  v.  Hungate,  18-382,  '59. 

11006.  By  going  to  trial,  decision  of  caorfc 
upon  a  demurrer  is  waived.  Irviiuon  v-  Van  Btper, 
84-148,  '70:  Havn  v.  Wiisoa,  28-296,  '67. 

11007.  Under  the  old  ^iractice,  if  defendant 
pleaded  over,  he  waived  his  demurrer.  K3e  v. 
Chapin,  9-150,  '57. 

11008.  When  a  party  61e8  an  answer  to  a 
pleading  to  which  a  demurrer  has  been  sustain- 
ed, he  waives  demurer.  Grose  v.DtoteraoM,  68- 
460,  '76  ;  Gordoa  v.  CWftertWn,  61-334,  '75;  HUet. 
V.  Bvekatum,  86-490,  71. 

11009.  Parties  demurring  to  complaint,  and,, 
before  demurrer  is  acted  upon,  answer,  waive  de- 
murrer. De  La  Hunt  v.  Htmerbatigh,  68-285,  '77. 

11010.  Replying  to  or  answering  to  a  plead- 
ing, is  a  waiver  of  right  to  demur.  Sate  v.  BantSf, 
&(~m,  '76:  BeU  v.  Hunaate,  18-382.  '59. 

1101 1.  Confession  of  errors.  A  cause  Ta» 
appealed  to  S.  C.  for  error  in  snstaininc  a  de- 
murrer to  complaint.  Error  was  confesseof.  Judg- 
ment reversed  and  cause  remanded.  Demorrer 
was  then  overruled  by  court  below,  and  plaintiff 
sought  to  file  another  demurrer  to  same  com- 
plaint. JTeM;  it  was  not  error  to  refuse  to  per- 
mit such  demurrer  to  be  filed.  CAopmv.  Bd. 
Corn's  Steuben  Co.,  21-12,  '63. 

XTIII.  Joint  and  Several  Demurrer. 

11012.  A  demurrer  must  be  well  taken  as  to 
all  those  uniting  in  it;  if  bad  as  to  one,  it  should 
be  overruled  as  to  all  joining  in  it.  Short  v.  Tm- 
lor,  46-345,  '74;  Estq)  v.  Burke,  19-87,  '62;  JV- 
ter  V.  Hinders,  19-93,  '62;  Owen  v.  Cooper,  46- 
524,  74.   a.  84-310;  12-633;  86-3«0,  382. 

11018.  If  a  complaint  is  good  a^nst  air^  of 
defendants,  a  joint  demurrer  to  it  should  be 
overruled.  Trisler  v.  JKrfer,  88-282,  '71 ;  WUh- 
ersoa  V.  Bvst,  5  7-172,  '77 ;  Craig  v.  Donovan,  6S- 
513,78;  Oirier  v.ZwiWin,  68-436, '79;  JViwv. 
Sanden,  60-310.  '78. 

11014.  Parties.  Any  defendant  against 
whom  no  cause  of  action  is  shown  in  any  para- 
graph of  complaint,  may  demur  for  himself,  and 
this  demurrer  should  be  sustained.  Bdiatr. 
State,  47-54  '74. 

11016*  A  Joint  iemnrrer  to  a  pleading  com* 
posed  of  several  paragraphs,  if  one  paragraph  is 
good,  must  be  overruled.  Niekol  v.  McCaLtta; 
62-586,  '76 1  Rich  v.  Desaar,  60-309, 76 ;  Bonwiie  v. 
Romine,  69-346, 77;  Exedstor  Draining  Co.  v. 
Brown,  47-19,  74;  Leach  v.  /«irie,  88-160,  71; 
EcnU  V.  Woods,  67-319,  79 ;  Downs  v,  MeOmbt, 
16-211,  '61 :  Oriffin  v.  Kemp,  46-172,  '74 ;  Urtan 
T.  Ltukey,  17-213,  '61 :  Bd,  Corn's  Gilwn  Co.  v. 
HarrirJon,  1  Blf.  259,  '23. 

11010.  Where  separate  demnrrers  to  dif- 
ferent paragraphs  of  an  answer  are  over- 
ruled, ruling  upon  each  demorrer  need  not  be 
separately  assigned  for  error.  ZorsA  v.  Estep,  16- 
76,  '61. 

11017*  A  single  demurrer,  which  purports  to 
be  filed  to  "  each  "  of  several  paragraphs,  should 
be  taken  distribu  lively,  as  a  separate  demarrer 
to  each.  FanlAoner  v.  Fankboner,  20-62,  '63; 
Humev.  D^r,  29-112,  '67,  Bemtiek  v.  Otan^, 
59-354,  '77  {overmling  Samer  v.  MortheoA,  22- 
354,  '64). 

11018.  Demnrrer  "to  the  fifth  and  sixth 
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paragraphs  cf,"  etc,  "  and  to  the  second  amend- 
ed paragraph  of,"  etc,  is  joint*  Jewett  v.  Honey 
Cnde  D.  Co.,  39-246,  72. 

11019.  "To  each  paraaraph  of,"  etc,  isseT- 
eral.    iViterv.  Thomas,  19-213,  '62. 

1 1030.  "  To  the  first,  second,  third  and  fourth 
paruraph  of,"  etc,  because  "  they  do  not,"  etc., 
IS  loiDt.    Brown  t.  Qoodm,  16-444,  '61. 

11021.  "Severally  to  each  of  the  following 
paragraphs  of,"  because  "siUd  paragraphs  are 
severally  insufficient,"  etc.,  b  several.  AUxn  v. 
Brven,  21-137,  '63. 

1 1022*  The  use  of  the  words  gaeeral  and  &Kh 
will  cause  a  demurrer  to  be  treated  as  several, 
although  it  is  not  addressed  to  each  paragraph. 
SiUen  v.  JuactumK  Cb„  48-435,  73. 

11028.  Several.  When  parties  "file  their 
separate  demurrer  to  the  second  and  third  par- 
acraphs  of,"  etc.,  "  for  the  following  grounds  of 
mjection  :  first,  that  the  said  several  paragraphs 
do  not  state,"  etc.,  they  file  a  separate  demurrer 
to  each  of  paragraphs.  Cain  v.  JTuni,  41-4^6, 
72.    CL  AiJcm  V.  Bruen,  21-137,  '63. 

11024.  A  demurrer  was  in  the  following 
form:  "The  said  defendant  demura  to  first, 
second  and  third  paragraphs  of  the  complaint, 
Ujt  reason  that  same  do  not,  nor  does  either  of 
them,  state  facts  sufficient  to  constitute  a  cause 
of  action."  Held;  that  this  was  a  demurrer  to 
whole  complaint,  and  not  to  either  paragraph 
separately.  Assigning  the  cause  of  demurrer  to 
each  paragraph  did  not  make  demurrer  sepa- 
rate. Mever  v.  Bohl/mg.  44-238, 73.  Cf.  Stanford  v. 
Davit,  64-45,  '76 ;  Wagkington  3J).  Co.  v.  Bonruy, 
I ;  ySOiien  V.  JwiefKm     Cb.,  48-435, '73. 


46-77, 73 1 


XIX.  Withdrawal. 


11025.  Coets.  PlaintiS;  in  a  cause  appealed 
from  a  justice,  by  withdrawing  a  demurrer  sus- 
tained by  justice,  and  overruled  in  C.  C,  to  a 
plea,  did  not,  under  B.  S.  '43,  become  liable  for 
costs  from  time  demurrer  was  sustained,  and  he 
had  right  to  withdraw  it  after  a  ruling  on  it  in 
a  C  Tmer  v.  Gay,  &-216,  '54. 

110S6*  The  court  may  permit  plaintifi'  to 
withdraw  a  demurrer  to  a  plea,  and  reply  to  it, 
after  giving  of  an  opinion  against  plea,  but  be- 
fore indgment  rendered  on  demurrer.  Berry  v. 
MeDonakt,  7  Blf.  371,  '4.5. 

11027.  A  party  has  a  right  to  withdraw  a 
demnrrer  at  any  time  before  judgment  in  re- 
corded, unless  demurrer  be  frivolous.  Call  v. 
Etrinoy  I  Bit  301,  *24. 

11088.  It  is  within  discretion  of  court  to 
pennit  it  to  be  done  at  any  time  before  trial. 
nmn  9  Sparh,  7-490,  >66. 

XX.  Efltect  and  Avvliice  «f  Demurrer. 

11029.  Demurrer  to  complaint,  which  stat- 
ute requires  should  be  verified,  waives  objection 
that  each  complaint  is  not  verified.  iWn«y  v. 
BurlOu^  62-179,  78. 

11080.  Demurrer  admitting  the  execution  of 
a  bond  by  a  corporation,  can  not,  at  same  time, 
question  authonty  of  its  secretaiy  to  execute  it 
SoatioKU  P.  M,  As^n  T.  OuUer  A  SamdM  Lumber 
G>.,  64-560, '78. 

1 103  K  Damages.  When  a  complaint  shows 
that  plaintifi*  has  a  cause  of  action  for  some 
amount  in  damages,  amount  can  not  be  decided 
^demurrer.    W.  U.  T.  Oo,  v.  Hopldna,  49-223, 


11082.  Motion  to  strike  out  can  notperfona 
the  office  of  a  demurrer.  Qorden  v.  Gferr,  87- 
463,  71. 

11033.  Demurrer  to  a  complunt  waives 

Question  of  validity  of  summons.  JSust  v.  Gamy 
2-267,  '59. 

11034.  Searching  pleadings.  On  demurrer,, 
judgment  is  always  rendered  against  party  whose 
pleadings  were  first  defective,  notwithstanding 
defect  in  pleading  demurred  to.  TUktton  v. 
Stipp,  1  Blf.  501,  '20. 

11085.  A  defect  in  mere  form  of  a  declara- 
tion, can  not  be  examined  on  demurrer  to  a  de- 
fective plea.  Shook  v.  State,  0-113,  '65.  Cf.  64- 
482. 

11036.  It  only  reaches  such  defects  as  are- 
apparent  on  face  of  pleading  to  which  it  is  di- 
rected.  Jones  V.  Brai^onl,  25-305,  '65. 

11087.  A  demurrer  to  a  pleading  reaches: 
back  and  searches  the  record.  Menifee  v.  Clark,  85- 
304,  71.  (Overruling,  Joknaonv.  Stebbins,  5-364, 
'54;  Mason  v.  Toiur,  6-328, '65;  Freeman  V.  Rob- 
inson, 7-321,  '66;  Oimbel  v.  Smtdth,  7-627.  '56.) 
Fox  V.  Wray,  56-423,  '77 :  Batty  v.  Fovt,  54-482, 
76;  Hayworlh  v.  Juneiion  R.  Co.,  18-848,  '69;  iy- 
tU  V.  IMU,  87-281,  71. 

110m.  But  a  defect  of  parties  can  not  be- 
reached  in  that  way.  McEumY.  Huetey,  28-395. 
'64. 

11089.  Demurrer  to  an  answer  pleaded  to  a 
complaint,  with  sufficient  and  insufficient  para- 
^pns,  does  not  reach  back  to  sustain  it  to  such 
insufficient  paragraphs.  Tracewell  v.  Peaeoekf  55— 
572,  '77. 

11040.  A  demurrer  filed  in  C.  C.^  to  an  an- 
swer in  an  action  appealed  from  a  justice,  reaches 
back  to  complaint  med  before  justice.  JVebon  T. 
Bhieu,  47-38,  '74. 

11041.  And  should  be  sustained,  if  complaint 
is  insufficient.   Kretsek  v.  Helm,  45-438,  '74. 

11042.  Demurrer  to  an  answer  in  abatement 
does  not  reach  back  to  complaint.  Price  v.  Q. 
R.&LR.  Co.,  18-137, '62. 

1 1043.  Demurrer  to  a  cross-complaint  does 
not  reaeh  back  to  eompklut.  Hierkn  v.  Waiton, 
68-143,78. 

XXI.  Demurrer  to  Reply. 

11044.  A  demurrer  to  a  reply  will  not  be 
considered  when  answer  is  not  in  record.  B^eon 
V.  Stale,  47-64,  '74. 

11045.  Nor  when  record  shows  no  ruling  on 
demurrer.   J.M.ALR.O0.  v.  Irvin,  46-180, 74. 

11046.  S.  C.  can  not  reverse  a  cause  on  ac- 
count of  error  in  overruling  a  demurrer  to  a  re- 
ply, unless  reply  tenders  a  material  issue.  Judah 
V.  ihisiees  Vineennes  Univ.,  23-272,  '64. 

11047.  Causes  assigned  as  grounds  of  de- 
murrer by  code,  apply  to  reply  as  well  as  com- 
plaint. Wentem  P.  It.  Oo.  v.Stoebon,  7-600,  '66. 
(r.  K.  S.  '81,339.) 

11048.  Demurrer  to  reply  searches  the  rec- 
ord; and  where  such  demurrer  has  been  filed* 
question  of  sufficiency  of  paragraph  of  answer  to 
which  reply  was  directed,  is  presented  to  S.  C, 
without  cross-assignment  of  errors.  JEtna  Int. 
a).T.£aAer,  71-102, '80;  DVried  v.  Hsfierer,  68- 
67, 78. 

11049.  A  demurrer  to  a  reply  will  attack  an- 
swer, and  a  demurrer  to  an  answer  will  attack 
complaint,  and  error  will  be  available  in  S.  C 
Fox  V.  Wray,  56-423,  77 :  BaUy  v.  Fout,  54-482, 
76;  Wiley  v.  Hauard,  1&-169,  '60;  Mmifee  v. 
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Qark,  85-304,  '71 ;  McEwm  v.  Hius^,  2R-395, 
'64;  Hayworth  v.  Junction  R.  Co.,  18-348,  '59; 
( JoAruon  v.  Stebbint,  5-364,  '54 ;  Mcuon  t.  Toner, 
fr^28,'55;  Freemanv.Bobinton,7-Sil,'66;  Gim- 
hel  V.  SmiM,  7-627,  '56,  overruled  hj  Act  1855 ; 
JW«!  T.  Clark,  85-304.  '71.) 

11050.  A  demurrer  for  defect  of  parties  will 
not  thus  reach  back.   ^cEaen  v.  Htutey,  svpra. 

11051*  Record,  without  croBS-assijgnment  of 
•errors,  presents  to  S.  C  questioo  of  sufficiency  of 
a  paragraph  of  an  answer  to  which  a  reply  was 
filed,  reply  haTing  been  demurred  to;  because 
■demurrer  to  reply  searches  record.  .^£ilna  /na. 
Co.  T.  Boier,  71-102,  '80. 

11052*  A  reply  ia  not  insufficient  on  demur- 
rer for  uncertainty,  or  for  want  of  facts,  because 
it  {purports  to  reply  to  a  whole  answer,  a  partof 
which  admitted  of  do  reply.    VaxuAn  t.  FetralL 

57-  182, 77. 

XXII.  ComptolBt.  Beltef.  In  part  Good. 

11058.  That  the  specific,  appropriate  relief 

^ught  is  not  stated  in  conchiHloo  of  complaint, 
is  not  a  statutory  ground  for  demurrer.  Acker 
V.  MeGvUough,  50-447,  '75;  Cfcison  v.  Smithy  9-8, 
'57. 

11054.  A  demurrer  to  a  complaint  must  be 
overruled  if  plaintiff'  is  entitled  to  any  relief. 
Roger*  V.  Laf.  A.  Works,  62-296,  76. 

11066.  A  demarrer  to  a  complaint  for  an 
injunction,  will  be  overruled  if  complaint  shows 
a  good  cause  of  action  in  other  respect^*,  though 
not  for  relief  demanded.  BonmU  v.  AUen,  68- 
130,  76;  Owenit  v.  Lewin,  40-488,  74;  BewteU  v. 
FreUan,  17-201,  '61. 

11068.  Defect  tnprajer  for  relief  is  not 
.ground  of  demurrer,  but  for  a  motion  to  make 
more  specific*    Bennett  V.  Preaon,  17-291,  '61. 

1 1067.  A  demurrer  to  a  complaint  should 
be  overruled  when  it  is  good  tor  any  relief 

firayed  for ;  though  it  may  be  bad  for  other  re- 
ief  also  prayed  for.  Davidson  v.  King,  47-372, 
'74 ;  Ouvn  v.  Co<mer,  46-524,  74 ;  Howe  v.  J>ibbU, 
46-120, 78. 

11068.  Demurrer  should  be  overruled  where 
■complaint  states  sufficient  facts,  though  dam* 
ages  laid  be  not  such  as  proximately  result  Q. 
R.&LR.  Co. -v.  Shower9,  71-161,  '80. 

11069.  Complaint  founded  on  a  note  and 
mortgage.  Demurrer  alleging  insufficiency  of 
facts.  Held;  complaint  is  Eufficient  on  note,  at 
least,  and  demurrer  correctly  overruled.  Hod- 
.s&trev.  Ewn,  57-661, 77.  Cf.  Qrote  r.  Didiervm, 

58-  160,  76. 

11060.  Demurrer  to  an  entire  paragraph 
of  a  complaint  for  slander  should  be  overruled, 
if  any  set  of  words  alleged  are  actionable.  Rodg- 
en  V.  ioccy,  28-507,  '64. 

11061.  Also  to  a  complaint  on  an  adminis- 
trator's bond,  if  one  of  several  breaches  is  well 
assigned.    WhitehaUY.  i^aie,  19-27,  '62. 

11062.  Defendant  may  demur  to  a  part  of 
the  words  laid  in  a  count  for  slander.  Abramt 
v.  Smith,  8  Blf.  95,  '46. 

11068.  Dreacb  of  several  conditions.  A 
general  demurrer  to  a  complaint,  alleging  sev- 
eral breaches  of  a  bond,  should  be  overru  led,  if 
any  one  of  the  breaches  be  good.  Chllmm  v. 
SUUe,  47-310,  74. 

11064.  The  sufficiency  of  each  breach  as- 
signed  may  be  tested  by  a  motion  to  strike  ont, 
or  by  a  separate  demurrer  to  each  breach.  Id. 

11065.  A  demurrer  to  such  a  complaint,  "for 


the  reason  that  the  same,  in  connection  witli 
neitlier  of  the  breaches,  nor  with  all  of  them, 
does  not  set  forth  facts,"  etc.,  must  be  overruled 
if  either  breach  presents  a  good  cause,  etc  Ar- 
tnington  v.  State,  46-10,  '73. 

1 1066.  In  an  action  agaioat  two  defendants, 
declaration  contained  a  good  cause  of  action 
against  one.  Demurrer  sustained  to  whole  de- 
claration. Held;  error.  Bd.  Gm.'s  Frankiin  Co. 
V.  W.  W.  V.  a  Co.,  2-162,  '50. 

11067.  A  demurrer  to  whole  declaration  of 
several  counts,  must  be  overruled  if  one  coant 
be  good.  Bd.  Om't  GtAsm  Co.  v.  Barriiuilim,  1 
Bit  260,  ^23. 

XXUL  Joinier. 

11068.  SemUef  that  if  defendant  refuse  to 

C*  in  in  a  demurrer  to  his  plea,  judgment  may 
!  rendered  against  him  as  for  want  of  a  plea. 

Hdms  V.  Si^,  8  Blf.  504,  '47. 

11069.  Defendant,  on  demurrer  to  his  plea, 
obtained  a  judgment,  without  having  joined  in 
demurrer.  Held;  plaintiff  could  not  aasi^ 
want  of  joinder  for  error.  Harru  t.  A^Fiiddin, 
2  Blf.  71,  '27. 

XXIT.  Exhibits.  BUI  of  Fartleiilin. 

11070.  Failure  to  aie  exhibits.  Comi^uat 

to  foreclose  mortga^.  Answer:  there  was  a 
separate  agreement,  in  writing,  providing  notes, 
payable  on  their  face  in  cash,  might,  when  due, 
be  dischaived  in  bonds  of  a  certain  railroad 
company.  Held;  demurrer  to  answer  was  rightly 
sustained  because  (1 )  written  agreement  referred 
to  in  answer,  or  a  copy  of  it,  was  not  filed  with 
answer;  (2)  in  absence  of  a  copy  of  written  agree- 
ment, purporting  to  vary  notes  which  provide 
for  payment  in  cash,  latter  wilt  control.  LiUie 
V.  Vance,  14-19,  '59. 

11071.  A  demurrer  to  a  pleading  will  not 
reach  or  raise  question  whether  bill  of  partica- 
lars  sets  up  a  different  matter  from  that  ia 
pleading.  £rom  t.  OoUege  Ooraex,  eta.,  R.  Co.. 
66-110,  '77. 

11072.  A  demurrer  will  not  reach  defects 
In  a  bill  of  particnUrs  filed  with  an  answer,  if 
latter  is  sufacient  on  Its  face.  Boulter  v.  Seobey, 
16-151,  '61. 

11078.  The  omission  to  file  a  copy  of  the 
vritten  instrument  upon  which  a  pleading  is 
founded,  may  be  taken  advantage  of  by  demur- 
rer. Seamighl  v.  Ooffman,  24-414,  '65;  iVtKW. 
Q.R.&I.R.  Co.,  18-58,  '59;;  fltflwv.  Waam,  1»- 
146,'59;^rv.-S(ate,  18-80, '59;  Ttidtw v. Sote. 
18-332,  '59 ;  P.M.&  F.  Iws.  Co.  v.  Walter,  22-73, 
•64;  Cbotv.  ,%>ii7M,  66-208, '79;  Cboiv.  White, 
47-104,  '74;  Prince  v.  StaU,  42-315,  '73;  WU- 
liamsoa  v.  Foreman,  28-540,  '64 ;  Staffitrd  v.  David- 
son, 47-319,  '74 ;  Qmaday  v.  Am.  Int.  Co.,  7&-95, 
'80 ;  TUIow  V.  Hubbard,  68-6,  '78. 

XXT.  Exceptions  to  opemtion  of  Statutes. 

11074.  Invalidity  of  contracts  made  on  Sun- 
day can  not  be  rais^  by  demurrer  to  complaint 
because  it  lb  shown  to  have  been  executed  on 
that  day.  Heavenridge  v.  Mondg,  84-28,  '70; 
y^etcbg  V.  Rogers.  40-9,  '72. 

11076.  Oonirocts  within  the  stntnte  of 
frauds.  Under  code,  if  a  contract  declared  on 
comes  within  statute  of  frauds,  and  pleading 
does  not  all^  contract  was  in  writing,  ques- 
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tion  maj  be  raised  by  demurrer.  Kirw  v.  Enter- 
priae  In*,  G?.,  46-43,  '73;  Harper  t.  MiUer,  27- 
277,  '66. 

11076.  But  not  at  common  law.  JSarpar  t. 
.JfiUer,  nipra, 

11077.  Error  is  not  waived  by  failure  to  de- 
■mur.    lAvexu  v.  Livaey,  80-398,  '68. 

11078.  Stetnte  of  lloiitations,  where  there 
are  exceptions  in  it,  must  be  talten  advantage 
■of  by  answer,  and  not  by  demurrer.  Perkins  y. 
Bogm,  3&-124,  '71 ;  MoOoek  t.  Todd,  25-138, 
^65;  BaHnnan  v.  Maliorg,  14-424,  '60. 

11079.  May  be  raised  b^  demurrer  when 
-Statute  contains  no  exceptions.  Perkine  y. 
£ogen,awpnt. 

XXTI.  Becor^. 

11080.  Becord.  When  a  demurrer  has  been 
-oTCiTuled,  and  record  does  not  contain  it,  it 

will  be  presumed  that  ruling  was  based  on  de> 
fects  in  it,  or  because  it  presented  some  obiec- 
■tion  to  pleading  to  which  it  was  not  liable. 
CromtUv.  dij/aPerv,  41-m,  '72;  Cmer  v. 
.HwiM,  49-482,  '76 ;  JD^idk  v.  MeObme,  46-291, 
^74. 

11081.  When  a  pleading,  and  a  demurrer 
.thereto  are  not  in  record,  error  in  overruling 
-anch  demurrer  is  not  available.  Toliver  v. 
Mooifyj  89-148,  '72 ;  PkiUips  v.  Biynier,  48-147, 
"'74. 

11088.  Overruling  a  demurrer  is  not  an 
Available  error,  if  demurrer  is  not  in  record. 
£uTdM  V.  Lewis,  43-349,  '73. 

11088.  And  can  not  be  presented  to  S.  C. 
rorter  v.  SUtiers,  36-295,  '71. 

11084.  Demarrer  and  raltng  thereon  are 
not  in  record,  if  party  demurring  withdraws  his 
-appearance,  af^r  an  action  of  court  In  oTer- 
iruiing  demurrer.    Gvad  T.  Cue,  72-34,  '80. 

XXTII.  Demurrer  to  Evidence. 

1 1086.  Court,  in  rendering  Judgment  on  de- 
nnarrer  to  evidence,  must  find  against  party 
demurring,  if  jury,  upon  any  reasonable  con- 
.struction  oi  evidence,  might  have  done  so.  Iltom- 
.a»  T.  RvddeU,  66-326,  '7^ 

11086.  Demurer  to  evidence.  Demurrer 
rto  evidence  waives  objections  as  to  admissibility, 
■and  admits  every  reasonable  inference  of  fact 
which  can  be  drawn  therefrom.  MUUr  y.  Fbrler, 
71-521,  '80. 

11087.  On  demurrer  to  evidence,  its  fair 
weight,  and  all  reasonable  inferences  deducible 
therefrom,  fall  against  party  demurring.  I.  P.  A 
CROhV.  OooTt  62-411,  '78;  Andrews  v.  Ham- 
mumd,  8  Blf.  540,  '47:  2)oe  v.  J?ue,  4  Blf.  263,  '36 ; 
MeCrearv  v.  KAc,  2  Blf.  374,  '30. 

11088.  When  an  exception  is  taken  to  ruling 
of  court  in  sustaining  a  demurrer  to  evidence, 
an  assignment  of  such  mllng  for  error,  pre- 
sents correctness  of  such  ruling.  Strougk  v.  Qear, 
48-100.  '74. 

11089.  In  suit  caseamotloB  for  anewtrUl 
is  unauthorized,  unless  it  relates  to  assessment 
of  damages.  Id. 

1 1090.  A  demurrer  to  evidence  admits  facts 
stated  by  witness;  and  evidence  given  and  every 
inference  ^nd  conclusion,  jury  might  rightfully 
and  reasonably  draw  therefrom,  ■trough  v.  Gear, 
-48-100,  '74. 

11091.  Pleading.   If  evidence  is  circum- 


stantial or  uncertain,  par^  demurring,  should 
state  distinctly  facts  which  evidence  tends  to 
prove  in  favor  of  opposite  party,  and  which  he 
thereby  admits.  la. 

11092i  When  there  is  a  joinder  on  a  demnr* 
rer  to  evidence,  there  may  be  an  assessment  of 
the  damage^  either  before  or  after  decision 
on  law.  It  IS  better  to  have  legal  conclusion 
first.  LindUy  v.  KeUet/,  42-294,  73;  Holnm  v. 
Phcmix  M.  L  Ins.  Co.,  49-356,  '74;  Strougk"  T. 
Gear,  48-100,  '74. 

11098.  The  damages  may  be  assessed  con- 
ditionally by  jury,  or  jury  may  be  discharged, 
leaving  damages  to  be  assessed  by  another  jury; 
or  by  court,  by  consent  of  parties,  or  upon  fail- 
ure of  either  party  to  demand  a  jury.  Slrough  v. 
Gear,  mpra. 

11094.  Withdravral.  Before  there  is  a  join- 
der, demurrer  to  evidence  may  be  withdrawn,  in 
discretion  of  court  Hobna  v.  Huewfx  AC  L.  Jna. 
Co.,  mtpra. 

11096.  If  a  demurrer  to  evidence  be  over- 
ruled, and  a,  jury  summoned  to  assess  damages,  a 
motion  may  t>e  made  for  a  new  trial,  for  error  iu 
assessing  damages ;  or  in  arrest  of  judgment,  for 
defects  in  pleadings.  Upon  demurrer,  court  will 
infer,  from  evidence,  every  conclusion  the  j^i 
could  have  reasonably  inferred.  lAndiaf  v. . 
ley,  42-294, '73. 

11096.  There  can  not  be  a  bill  of  exceptions; 
for  "when  the  party  tenders  a  bill,  the  evidence 
must  be  left  to  the  jury."  Id. 

11097.  If  a  demurrer  to  evidence  is  sus- 
tained, judgment  is  substantially  same  as  a  final 
judgment  on  demurrer  to  a  complaint  or  an- 
swer. Party  should  object  to  sustaining  of  de- 
murrer, and  assi^ment  of  such  ruUnff  as  error 
presents  for  review.  Question,  whether  court 
erred  in  overruling  demurrer  to  evidence.  lATtd- 
ley  V.  KeUey,  42-294,  '73. 

1 1098.  No  advantage  can  be  taken  of  any  de- 
fect in  pleadings  as  a  reason  for  sustaining  iL 
Id,  ^ 

11099.  A  demurrer  to  evidence  shonld  be 
overruled  if  the  jury  miahi  found  a  verdict  on 
evidence  against  party  who  demurs.  Slas^ord  y. 
Dam,  64-45,  '76. 

11100.  In  an  action  to  recover  damages  for 
false  and  f^andnlent  representation,  alle^ 
to  have  been  made  by  defendant  to  plaintiff, 
concerning  value  of  lands  sold  by  defendant  to 
plaintiff,  on  trial  of  cause  there  was  no  evidence 
offered  by  plaintiff  in  r^ard  to  value  of  land. 
Value  of  land  is  a  material  matter  to  be  con- 
ddeted  in  a  case  of  false  representations.  On 
demurrer  to  evidence,  this  omission  is  fatal. 
Newhouae  v.  CWi,  60-172,  '77. 

11101.  When  demurrer  to  evidence  in  action 
to  set  aside  conveyance  as  fraudulent  should  be 
sustained,  see  ^igan  v.  Datmiag,  66-65,  '76; 
IHnndl  V.  Stringer,  59-565,  '77. 

11103.  By  a  demurrer  to  evidence,  all 
facts,  of  which  there  is  any  evidence,  are  admit- 
ted, and  all  conclusions  which  can  fairly  and 
logically  be  deduced  from  those  facts.  Newhovm 
V.  Clark,  60-172,  '77;  LimUcyv.  Kelley,  42-294, 
'73;  SrmwA  v.  Gear,  48-100,  '74;  Peabody  v. 
Peabody,  59-556,  '77 ;  Andrews  v.  Hammond,  8 
Blf.  540,  '47;  Mcaeary  v.  Fike,  2  Blf.  374,  '30; 
Shieids  V.  Arnold,  1  Blf.  109,  '20;  Doe  v.  Rue,  4 
Blf.  263,  '36  ;  Gnggs  v.  SeeUy,  8-264,  '56 ;  Cole  v. 
DrieiceU,  1  Blf.  16,  '18;  Dougherty  v.  CampbeUj  I 
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Blf.  39,  '19 ;  BaiUyv.  Boyd,  59-292,  '77;PinneUv. 
Stringer,  59-d&5,  '77 ;  Eagan  7.  Dovning.  55-65, 

IIIOS.  On  a  demarrer  to  evidence,  every- 
thing inclnding  fair  deducibia  inferences,  which 
eTidence  tends  to  prove,  will  be  taken  against 
party  demurring.  AtherUm  v.  <&  C  <£  P.  Turn- 
pUee  Oo.,  67-334,  '79. 

11104*  Where  a  party  to  an  action,  on  a  trial 
by  juiy,  at  conclusion  demurs  to  evidence,  if 
from  evidence  jury  might  have  found  for  his 
opponent,  clemurrer  should  be  overruled.  Id. 

11105.  Demarrer  to  evldenee  may  set  oat 
parol,  and  make  written  evidence  a  part  thereof, 
oy  reference  thereto,  u  in  a  hill  of  exceptions. 
It  was  unnecessary  to  demurrer  to  present  evi- 
dence by  a  bill  of  exceptions,  but  not  erroneoos 
to  do  BO.    BaJcer  v-  Baker,  «0-399,  '79. 

11106.  Either  party  has  a  right  to  demur 
to  evidence,  although  it  is  parol,  and  thus  have 
facts  spread  upon  record  ;  and  his  adversary  is 
bound  to  join  in  demarrer.  Shiddt  v.  Arnold,  1 
mt  109,  'aO;  Dmtghertg  v.  Oafi^Ml,  1  Blf.  89, 
'19. 

11107.  This  right  is  not  waived  by  cross- 
examining  his  opponent's  witnesses.  WOreary 
V.  Fihe,  2  Blf.  37^  '30. 

11108.  After  a  party  has  had  the  evidence 
spread  on  the  record  by  bill  of  exceptions,  and 
judgment  of  court  as  to  weight  of  evidence  in 
relation  to  issue,  be  has  nor^ht  to  mgaln  pre- 
sent 8Uie  qoestioH.  by  demuirar  to  evidrace. 
StUUr  V.  OuMerv,  1  Bl^  496,  '20. 

11109.  A  party  does  not,  bv  cross-examining 
opponent's  witness,  preelnde  himself  from 
nghi  of  demorrlnr  to  evidence.  M'Oreary 
T.  FOpb,  2  Bit  874,  '30. 


DBP08IXION8* 

« 

I.  QeMraBa. 
II.    Notice.  ^neandFloM. 

III.  CertideaU.  Caption.  De^mm 

IV.  Uae  of. 

V.   ^Suppression.  Qromdafiir.  JVaotioa; 
VI.   Errort.  Pradiee. 

L  Generally. 

IIIIO.  Narrative.  A  deposition  may  be  taken 
in  a  narrative  form,  without  written  interrogate- 
tories,  if  adverse  party^  does  not  appear,  or,  if 
appearing,  fails  to  require  thatqaeetions  be  writ- 
ten. Mmt  V.  Mvrphy,  60-282, 78 ;  JSim  t.  An- 
drew, 80-429,  '68. 

mil.  When  qnestlons  are  written  out 
and  agreed  to  by  parties,  for  the  purpose  of  tak- 
ing a  deposition,  th^  can  not  afterwards  be  ob- 
jected to  on  a  motion  to  suppress.  Jfumw  v. 
ThiUipe,  59-56,  '77. 

11112.  I^Destlons.  By  whom  written.  It  is 
proper  for  party  or  his  attorney  to  write  ques- 
tions, but  not  answers  thereto,  in  taking  of  depo- 
sitions. Murray-v.  HiiUwt,  69-56,  '77:  &»iKferv. 
Snyder,  50-492,  '75. 

11118.  Depositions  ofsame  witness  may  be 
taken  by  botn  parties,  and  each  party  will  be 
entitled  to  introduce  one  taken  by  nim.  Wood- 
ruff y.  Gamer.  89-246,  '72. 

11114.  Adverse  party.  Depositions  or  ex- 
aminations of  adverse  party  may  be  taken  as 
those  of  other  witnesses.  AJnhire  v.  Mather,  27- 
381,  *66;  BawgefU  T.  Hubinger,  80-296,  '68. 


11115.  And  may  be  read  in  evidence,  thongft 
party  is  present  in  court.  Seott  v.  ImPpotiB  Wagom 
Work*,  48-7,7,  '74;  Mamm  v.  Weston,  29-561,  '68- 

11116.  When  taken.  A  deposition,  though 
by  order  of  court,  can  not  betaken  in  term  time, 
except  by  agreement  of  parties.  Smith  v.  Tbrner, 
50-367, 76 :  Baymond  v.  WiUutim,  21-241,  '63. 

'  11117.  On  the  trial  of  a  cause,  wherein  both 
oral  evidence  and  depositions  of  witnesses  had 
been  introduced,  court  instructed  jury  that  "In 
weighing  the  evidence  of  witnesses,  you  are  tO' 
took  on  their  means  of  knowledge,  and  at  their 
honesty,  in  the  light  of  all  the  corroborating  and 
surrounding  facts  and  circumstances  in  the 
case ;  and  In  this  connection  you  have  a  right  to 
look  at  the  appearance  of  the  witnesses  upon  the 
stand,  and,  because  of  this,  other  things  being 
equal  in  re^rd  to  witnesses,  the  testimony  of 
those  examined  in  open  court  is  entitled  to- 
greater  weight  than  the  testimony  of  witnesses 
embodied  in  depositions."  ifeU/ that  instruc-- 
tion  was  erroneous.  (Cbrver  v.  Lauihaxa,  8S- 
530^  overruled.)  iUii/lner  t.         84-197,  7a 

11118.  A  deposition  can  not  be  impoaehed 
by  a  statement  by  deponent  inconsistent  with  It,, 
before  it  was  taken,  unless  deposition  show  that 
deponent  had  been  asked  whether  he  had  made 
such  statement    Legg  v.  Leyman,  8  Blf.  148,  '46. 

11119.  A^Ionmmentswhiletaking.  Notice^ 
to  take  depositions,  "  that  the  taking  of  the- 
same  would  be  continued,  from  day  to  day,  by 
adjournment,  until  all  were  taken.^'  The  tak- 
ing of  testimony  was  begun  on  day  named,  and 
adjourned  without  assigning  any  reason  there- 
for, until  next  day,  when,  witness  desired  not- 
being  present,  further  taking  was,  without  any 
testimony,  adjourned  until  day  following^ 
Hdd;  there  is  no  rule  of  practice  requiring- 
officer  taking  depositions  to  note  reason  of  an 
adjournment!  Held;  adjournment  on  a  day  on 
which  no  testimony  was  taken,  was  authorised 
by  notice,  and  was  manifestly  proper,  witness 
desired  being  unavoidably  absent,  but  expected 
next  day.  Held;  as  adjournment  did  not  ap- 
pear to  have  operated  to  prejudice  of  other  party,, 
motion  to  snppress  ought,  under  sec.  272  of  the 
code,  to  have  been  overruled,  (ti.  R  S. '81,  447.) 
Kinav.  State,  15-64,  '60. 

11120.  When  leave  to  take  a  deposition  Is. 
given,  and  it  is  snppressed,  another'  may  be- 
taken without  special  leave.  Ramiey  v.  J^Iawia- 
gan,  88-305,  70. 

11121.  How  taken.  Depositions  could  not 
be  taken  conditionally,  after  answer  filed.  Ifave: 
V.  JVart  7-12^  '55. 

11122.  Defendant  in  a  suit  for  divorce,  could 
not,  under  R.  8.  '43,  take  depositions  untU  after 
answer.    Hillips  v.  PhiUips,  d-190,  '64. 

11128.  Depositions  were  taken  after  answer^ 
but  bill  of  exceptions  stated  that  they  were  taken 
debate  ene.  Heldj  statement  amounted  to  noth- 
ing.  Name  v.  Naee,  7-152,  *55. 

11124.  Names  of  witnesses.  An  objection 
that  names  of  witnesses  were  not  properly  in- 
dorsed on  envelope,  can  not  be  made  alter  pub- 
lication.   lAngen/eiser  v.  Simon,  49-82,  '74. 

11125.  When  read.  The  admissibility  or 
a  deposition  may  be  tested  as  well  after  as  be- 
fore commencement  of  the  trial,  in  case  deposi* 
tion  itself  does  not  disclose  ground  of  objection. 
HazUU  V.  OarML  15-303,  '60. 

11126.  DepwtUons  of  wltn^ses,  who  nr» 
residents  of  a  coonty  adjoining  that  in  which 
a  cause  is  pending,  can  not  be  used  in  evidence 
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on  trial  of  sach  canBe,  unless  vitnesees  are 
shown  to  be  withiD  some  one  of  exceptiotu  meo- 
tioned  in  sec.  250  of  code.  Id.  (v.  R.  S.  '81, 423.) 

11127.  When  not  read  for  cause.  The 
d^Ktsition  of  witness,  residing  at  time  of  taking 
in  a  foreign  state,  may  be  excluded  when  it  is 
shown  that  at  time  ol  trial  he  resides  in  an  ad- 
joining county.  I.  A  Sl  L.  B.  0>.  V.  SlouL  fi8~ 
143,  76.    Cf.  (yOmner  v.  COmner,  27-69,  '66. 

11128.  Also,  if  cause  for  takingdid  not  exist 
at  time  of  trial,  when  not  taken  by  agreement  or 
order  of  court.    Haun  v.  Wilson,  28-296,  '67. 

11129.  How  read.  The  whole  of  a  deposi- 
tion should  be  read.  It  is  not  proper  for  plain- 
US' to  read  his  examination  and  leave  the  cross- 
examination  to  be  read  bv  defendant  SboU  t. 
Irtd^apoti»  Wagon  Worka,  48-76,  '74. 

11180.  If  defendant  acquiesces  in  such  pro- 
ceeding and  reads  balance,  error  is  harmless.  Id. 

11181.  A  witness  whose  deposition  had  been 
taken  de  bene  em,  was,  at  time  of  trial,  at  L, 
actins  as  clerk  of  a  steamboat,  boat  touching  at 
whan  at  L  almost  daily,  on  its  wa^  up  and 
down  the  river.  Held;  atmence  sufficiently  ap- 
peared to  authorize  admission  of  deposition. 
iWtw/  V.  Oroff,  8  Blf.  233.  '46. 

11182.  Slcknegg  of  witness.  If  a  witness 
has  been  regularly  subpcenaed,  but  is  unable  to 
attend  by  reason  of  sickness,  his  deposition  can 
l>e  taken  during  term  time,  by  giving  adverse 
party  reasonable  noUce.  Deposition  must  be 
filed  at  least  one  day  before  trial,  or  adverse 
party  will  be  entitled  to  a  continuance.  Dan 
V.  ifcitfua,  1-148,  '48. 

11188.  A  deposition  taken  de  bette  esse, 
wherein  witness  stated  that  he  resided  in  a  cer- 
tain county,  but  that  he  was  about  to  leave 
states  may  be  admitted  in  eridence,  upon  moot 
that  deponent  has  not  returned  to  his  reaidence. 
SbKkton  V.  OToseit,  10-294,  '68. 

11184.  When  admissible.  Deposition  of  a 
prosecuting  attorney  of  one  of  circuits  was  taken, 
to  be  read  in  evidence  on  trial  of  a  cause  in  an- 
other circuit,  if  the  witness  should  not  be  able 
to  attend.   Held;  official  duties  of  witness,  re- 

auiring  his  attendance  at  a  different  place  from 
lat  01  trial,  were  Drtma^oeie  sufficient  to  author- 
ize admission  of  deposition.  Cboat  t.  l^mpaon, 
4  Bit  8.  '35. 

11186*  That  a  deposition,  which  had  been 
three  days  on  file,  had  not  been  opened  before 
jury  were  sworn,  is  not  of  itself  a  sufficient  ob- 
jection to  its  being  afterwards  opened  and  read. 
Marter  v.  Seaman,  3  Blf.  27,  '32. 

11186.  It  is  within  the  discretionary  powers 
of  court,  to  allow  a  party,  on  oral  or  written  mo- 
tion, to  re-examine  wmieBSw  whose  deposi- 
tions have  alreaij  been  taken  in  cause,  and 

remain  on  file,  nnsappTesBed.  Addleavmy.AiaiU, 
22-249,  '64. 

11187.  A  party  can  not  re-take  depositions 
without  leave  of  court.  Kirby  v.  Cannon,  0-371, 
'57. 

11188.  Where  Aeposttlons  are  re-taken, 

filed,  published  and  read  on  trial,  without  ob- 
jection, it  mast  be  inferred  that  all  objections  to 
them,  as  evidence  in  cause,  are  waived.  Addk- 
man  v.  SvarU,  22-249,  '64. 

11189.  Forei^  state.  Officer  waiver.  A 
deposition  taken  in  a  foreign  state,  is  not  valid, 
unless  officer  before  whom  taken  was  one  au- 
thorised by  mr  lam,  and  should  be  suppressed. 
Thaimon  v.  WOmm,  84-94,  '70. 

11140.  A  eomalnioner  la  ehaneery  for 


circuit  court  of  a  foreign  state  is  not  thus  au- 
thorized. Id. 

11141.  An  acknowledgment  of  service  of  a 
notice  to  take  deposition  be/ore  aome  officer  author- 
iaed  to  take  depotiiitme,  and  a  waiver  of  dedimm  and 
certificate  oi  official  character  of  officer,  and  an 
appearance  before  such  officer  at  taking  of  dep- 
osition, will  neither  waive  question  in  respect  to 
authority  of  officer,  nor  estop  one  from  raising 
qaestioo.  Id. 

11142.  Withdrawal.  Whether  defendant 
should  be  permitted  to  withdraw  a  deposition 
when  others  have  been  suppressed,  lies  in  dis- 
cretion of  court,  or  may  be  determined  by  its 
rules.    Carvenier  v.  Dame,  10-125,  '58. 

11148.0rderoferidence.  /<seenuthatptain- 
tifi"  may,  in  discretion  of  court,  read  deposition 
in  evidence  before  defendant  has  offered  any  ev- 
idence, if  no  objection  be  made  except  at  time  of 
readinff  it.   OxrperOer  v.  Dame,  lihUb^  '58.  Id. 

11144.  Depositions  may  be  taken  in  foreign 
states,  to  be  used  in  actions  pending  b^re 
mayor)  having  jurisdiction  of  a  justice  of 
peace.    Beeves  y.  Allen,  42-359,  '73. 

11145.  (Competency  of  deponent.  The 
officer  taking  a  ae^sition  can  not  decide  legal 
questions.  Objection  to  mental  capacity  of  a 
aeponent  must  be  made  in  court  to  which  depo- 
sition is  forwarded ;  and  if  court  should  hold 
witness  competent  and  deposition  admissible — 
queere,  whether  question  may  be  opened  Sjgain 
before  jury.  Defendant  had  taken  deposition 
of  a  witness,  and  it  was  read  in  evidence  at  a 
previous,  indecisive,  trial.  It  was  again  used 
in  trial  resulting  in  judgment  appealed  from. 
No  objection  was  raised  to  it.  Between  two 
trials,  ap|>ellant  took  his  de^ition,  and  still 
claimed  it  to  be  a  part  of  his  evidence.  The 
witnesses  lived  in  Ohio,  where  evidence  to  sus- 
tain his  mental  capacity,  if  impeached,  would 
have  to  be  sought,  and  it  could  not  be  produced 
upon  trial  in  progress.  Held;  court  wisely  ex- 
ercised its  discretion  in  refusing  to  permit  men- 
tal capacity  of  witness  to  be  impeached.  Chrpen* 
terv.lloflu,  10-12^*58. 

II.  Notioe.  Time  and  Place. 

11146.  Notice  to  take  depositions  at  the 
reneral  post-office  in  city  of  Washln^n, 

District  oi  Columbia,  is  sumciently  certain  as 
to  place.    BvUa  v.  Morruon,  1  Blf.  621,  '22. 

11147.  A  notice  to  take  may  be  served  on 
attorney,  and  proved  by  his  written  acknowl- 
edgment.   Gogm  V.  Aitdemm,  4  Bli.  395, 87. 

11148.  Notice  given  on  Saturday  afternoon^ 
of  taking  depositions  in  another  state  on  Mon- 
day following,  is  insufficient.  HerUhom  v.  Doe, 
1  Blf.  157,  '^ 

11149.  When  parties  by  matter  of  record 
have  agreed  to  take  a  deposition  at  a  certain 
time  and  place,  with  leave  of  court,  such  depos- 
ition can  he  taken  in  term  time,  withont  giv* 
Ing  a  notioe  of  time  or  place.  Murray  v.  PhUiipa, 
50-66,  '77. 

lllfiO.  Flaee  of  notice.  A  deposition  will 
not  be  suppressed  for  being  taken  at  "  the  city 
of  Olney,"  when  the  notice  was  to  take  at  "  the 
town  of  Olney."    Harvey  v.  Osbom,  55-535,  '77. 

11151.  Nor  for  being  taken  at  "  the  office  of 
the  clerk  of  the  county  court,  in  the  city  of,"  etc., 
when  the  notice  read,  "  office  of  the  clerk  of  the 
county,"  etCy  "  in  the  town  of,"  etc.  Id. 

1 1 152.  Nor  for  failing  to  aum  that  tlia  clerk 
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of  the  "  county  coart,"  who  took  depoeition  was 
clerk  of  a  "court  of  record,"  when  me  "dedinais 
and,"  etc., "  character  of  the  officer  "  waa  waived. 
Id. 

111S8*  Nor  becaoM  clerk  taking  deposition 
nsed  seal  of  conntj  conrt  and  not  his  own  seal. 

He  should  do  so.  Id. 

11154.  Nor  because  notice  failed  to  specify 
particular  officer  who  should  act.  Id. 

11166.  Notice  on  the  20th,  to  take  on  the  29th 
of  same  month,  in  New  York  city,  is  sufficient 
JtftmniM  V.  GasharU,  27-399,  '66. 

III06.  Alsoj  take  "  at  the  post-office  in  the 
town  of  America,  in  Kansas  territoiy,"  when 
no  showing  that  there  was  another  "  America  "  in 
said  territory,  or  that  party  was  misled.  Hobbs 
T.  Godlove,  17-359,  '61. 

11156a.  Notice  may  be  by  service  of  copy. 
BrUher  v.  Prilekard,  2«-65,  '66. 

11167.  Officer.  If  a  notice  to  take  deposi- 
tions, should  specify  a  certain  ofEcer  before 
whom  they  should  be  taken,  party  is  not  pre- 
cluded from  going  before  some  other  qualified 
officer.   Harveif  y.  OAom,  66-535,  '77. 

11168.  Anoticegiven  in CenterTille, Indiana, 
Dec.  23,  '56,  to  take  depositions  in  Bochester, 
Monroe  county.  New  YorK,  on  Thursdayj  firet  day 
of  January  ensuing  term  of  court  in  which  cause 
was  to  be  tried,  commencing  on  first  Monday  of 
tatter  month,  was  held  to  be  sufficient  iTtpes 
T.  GwAron,  18-175, '59. 

11169*  Courts,  in  such  cases,  will  take  notice 
of  facilities  of  travel,  in  determining  time  nec- 
eesaiT  to  pass  from  point  to  point  Cejrd  t. 
StHTA,  1  Blf.  400,  '26 ;  Hvpev  v.  CocAron,  ewpro. 

11160.  A  notice  to  take  depositions  "  in  the 
offic&of  the  clerk  of  Marshall  county,  in  the  state 
of  Illinois,"  is  too  vague  as  to  place;  but  where 
deposition  was  not  in  record  nor  shown  to  have 
been  read  upon  trial,  and  S.  C.  had  no  means  of 
determining  its  character,  it  was  Hdd;  thater^ 
ror  was  not  sufficient  to  reverse  judgment  Rodr 
man  v.  KeUy,  18-377,  '59. 

11161.  Each  depoeition  in  a  cause  is  an  in- 
dependent paper,  and  suppression -of  one  is  not 
necessarily  dependent  upon  suppression  of  an- 
other. Party  taking  a  deposition  can  not  him- 
self object  to  it  on  ^und  of  want  of  notice  to 
the  other  |>artj.  But  where,  of  several  depo- 
sitions, taken  by  defendant  at  same  time  and 
place,  and  upon  same  notice,  all  but  one  were 
suppressed  on  motion  of  plaintiff.  Hdd;  sup- 
pression furnished  grouna  for  a  motion  to  con- 
tinue.   Chrpenter  v.  Dame,  10-125,  '58. 

11162.  Waiver.  Ap^arance  at  a  place  ap- 
pointed to  take  a  deposition,  and  an  agreement 
to  take  it  at  another  place,  waives  any  objection, 
for  reason  that  it  waa  not  taken  at  former  place. 
UngmfeUtT  v.  Simon,  49-8^  '74 :  Doe  v.  Brown, 
8  Blf.  443,  '47. 

11168.  A^oqrment.  When  notice  provides 
for  adjournments,  an  objection  can  not  he  made 
that  taking  was  adjourned  from  day  to  day. 
Lingenfelger  v.  SAmoti,  mpra. 

11164.  Where  the  notice  to  take  deposi- 
tions recited  that  taking  would  be  COinmenced 
on  a  certain  day.  and  continued  Arom  day  to 
daj  until  completed,  an  adjournment  for  a 
longer  time  was  unauthorized,  and  depositions 
BO  taken  were  held  subject  to  suppression,  on 
motion.   Ba^fnond  v.  WiUiama,  Sl-241,  '63. 


in.  Certifleate.  Caption.  Dedlns. 

11165.  A  deposition  taken  out  of  the  state 
should  be  suppressed,  if  the  notary,  in  his  eer> 
tifieate,  omit  to  saj  whether  or  not  advene 

party  was  present  at  taking.  M.  L4kP.  B.Oa^ 
V.  WkUesd,  11-55,  '58. 

11166.  Foreign  state.  Where  court  author^ 
ized  a  de_position  to  be  taken  in  Switzerland,  and 
ordered  it  to  be  certified,  as  depositions  taken  in 
this  state  are  certified,  ifefti;  that  a  certificate 
foiling  to  show  that  deponent  was  duty  sworn 
by  whom  deposition  was  written,  and  whether 
or  not  adverse  party  attended,  was  not  sufficient 
Tkkband  v.  SAaOian,  10-454,  '58. 

11167.  Certificate  as  fbllows:  "I,"  etc,  "a 
notary  public  in  and  for,"  etc.,  "duly  commis- 
sioned,'* etc.,  "do  hereby  certify  that  the  above 
named  (deponents)  were  by  me  first  duly  sworn," 
etc..  "to  testify  to  the  truth,"  etc.,  "relating  to 
said  cause  ;  that  said  depositions  were  reduced 
to  writing  by  me;  that  the  said,"  etc.,  "advetse 
party  herein,  did  not  attend  by  attoniey  or  in 
persoiL  and  said  depositions  were  taken  at  the 
law  office  of,"  etc.,  "in,"  etc.,  "between  the  hours 
of,"  etc.  "In  testimony,"  etc.  JSeld;  certificate 
filled  requirements  of  statute.  GuUtrie  v.  B.  C 
a  Co.,  66-543,  '79. 

11168.  Motion  to  suppress,  for  reason  that 
defective  certificate  of  officer  before  whom 
deposition  was  taken,  must  point  out, with  reason- 
able certainty,  supposed  defect  in  certificate. 
Murray  v.  Phmipt,  h9-56,  '77. 

11169.  The  name  of  a  justice  of  another 
state  need  not  be  inserted  in  a  dedmvg  to  take 
depositions,  in  order  to  render  his  certificate  of 
taking  of  a  deposition  a  valid  authentication. 
Dumonl  v.  McGueken,  6  Blf.  355,  '42. 

11170.  A  dedimia  to  take  depositions,  di- 
rected to  any  justice  (not  naming  liim),  in  a 
specified  county  in  another  state,  is  ^ood;  and 
certificate  of  justice  who  takes  depositions,  stal- 
ing himself  to  be  a  justice  of  peace  of  county 
and  state  named  in  dedimva,  is  a  sufficient  au- 
thentication.   Earl  V.  JSurd,  5  Blf.  248,  '39. 

11171.  Nor  does  such  certificate  require  a 
seal.    Dumonl  v.  MeOraeken,  supra. 

11172.  The  authentication  of  a  notary  public 
must.  Id, 

11178.  A  dedimm,  in  a  pending  suit,  to  take 

depositions  out  of  state,  mat  be  dtrttUd  to  a  jw- 
tiee;  but  a  person  only  expecting  to  become  a 
party  to  a  suit,  may  have  a  dedinau  directed  to 
any  officer  of  another  state  who  is  there  author- 
ized to  take  depositions.  Id. 

11174.  Caption.  A  deposition  is  not  objec- 
tionable because  name  of  state  where  it  was  tafeen 
is  not  given  in  caption,  if  caption  alt^  dep- 
osition to  have  been  taken  agreeably  to  annexed 
commission  and  notice,  and  state  oe  named  in 
dedimua  and  notice  attached.  Atkinson  v.  Sar- 
buck,  6  Blf.  353,  '42. 

11175.  Certificate.  Nor  is  certificate  of  jus- 
tice to  such  deposition  objectionable  for  omitting 
name  of  state  in  which  he  is  justice,  if  certificate, 
by  reference  to  caption  of  deposition,  show  it  Id. 

11176.  Irregular  certificate.  The  certifi- 
cate of  notary  who  took  deposition  stated,  "  de- 
fendants not  appearing  in  person  nor  by  attor- 
ney "  and  is  an  unimportant  deviation.  No  er- 
ror in  overruling  motion  to  suppress.  Bajf  v. 
^iale,  68-337, 77. 
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11177>  A  deposition  will  not  be  suppressed 
because  there  vs  no  certificate  of  eommisgton- 
er*s  offlelal  eluraeter.  Tedroae  t.  &her,  56- 
443,  '77. 

11178.  Aathentlcallon.  When  a  deposition 
is  taken  before  an  officer  mentioned  in  dedimtu 
or  commission,  it  may  be  suthenticated  by  his 
certificate ;  but  if  his  name  is  not  mentioned 
therein,  tiia  certificate  shall  be  authenticated  by 
certificate  and  seat  of  clerk  of  any  cou  rt  of  record 
of  county  in  which  officer  exercises  duty  of  bis 
office.    Baber  v.  Eiekarf,  62-594,  '76. 

11179.  Amendment  of  certificate.  An  officer 
of  a  foreign  state,  though  named  in  a  commis- 
sion, can  not,  in  this  state,  take  depositions  or 
amend  his  certificate  or  exercise  functions  of  hb 
office.    Baber  Y.  Biekart,  S2-594,  '76. 

11180.  Certificate  to  a  deposition  purporting 
to  haTe  been  taken  before  a  clerk,  was  Bigned  in 
the  name  of  clerk, "  per  L.  Lane,  deputy.''  Held  ; 
no  ground  for  suppresaioQ.  It  will  be  inferred 
deputy  simply  signed  name  of  clerk  by  his  au- 
thority.   iVoui  V.  WUliarm,  29-18,  '67 

11181.  May  refer  to  witnesses  "  as  the  above 
named  deponents,"  without  giving  their  names. 
Fhiiherv.  TrUehard,  26-65,  '66. 

11182.  Oath.  A  deposition  can  not  be  sup- 
pressed for  the  reason  simply  that  deponent  was 
"sworn  according  to  law,''  and  form  of  oath 
was  not  given.  Itameey  v.  Fiannagan,  88-305,  '70. 

11188.  Xor  because  certificate  onl;  shows 
that  "witness  was  sworn  to  testify  the  whole 
truth  of  his  knowledge  touching  matters  in  con- 
troversy in  cause."  Welbom  v.  -ftpoin,  22-194,  '64. 

11184*  As  it  is  no  part  of  official  duty  of  a 
justice  to  state  that  depositions  were  taken  agree- 
ably to  notice,  such  statement  is  no  evidence  of 
fact    Vawler  v.  Smiihj  1  B\t  514  '21. 

11186.  Dedlnias.  Forel^ii  State.  A  com- 
mission is  imperative  when  a  deposition  is  taken 
without  state;  and  a  deposition,  taken  before  a 
justice  of  peace  will  be  suppressed,  if  record  does 
not  show  a  commission  was  issued  empowering 
and  authorizing  him.  Bcd>er  v.  Riekart,  52-594, 
'76.  Cf.  M.  LA  P.  B.O0,  T.  WJiitael,  11-65, 
'68;  Bomt-v.  State,  8-463,  '56. 

11186*  The  dedimus  may  issue  to  any  officer 
l^ally  authorized  to  take  depositions,  without 
naming  him.   Hobbs  v.  Godlove,  17-359,  '61. 

11187.  WalTer  of  time  and  dedimns.  No- 
tice to  each  of  two  adverse  parties,  to  take  de- 
positions before  same  officer  at  same  time,  and 
an  appearance  before  officer,  constitute  a  waiver 
of  a  sufficient  notice,  and  also  of  a  dedirnm. 
I^mdeiUj  etc,  OmnemiUe  t.  WadUigh,  7  Blf. 
102,  '44. 

11188.  An  appearance  will  waive  any  ob- 
jection to  insufficiency  of  notice  respecting  place. 
FnUher  v.  Prilchard,  26-65,  '66. 

11189*  DedimoB  did  not  describe  parties  as 
admiiuttmlorz.  Held;  not  material,  if  party  was 
not  misled.   Hobbs  v.  Qodhve,  1 7-359,  Ml. 

IT.  Use  of  Bepo^ion. 

11190.  When  nsed.  A  deposition  may  be 
read  in  evidence,  though  deponent  had  previously 
been  examined  in  chief,  cross-examined  and  re- 
examined as  a  witness  for  adverse  party,  when, 
at  time  it  was  ofTered,  witness  bad  been  dis- 
charged by  party  producing  him,  and  was  not 
in  court,   mirta  v.  Irma.  87-98,  '71. 

11101.  In  what  aeuons  reafi.  A  deposi- 
tion was  taken  in  an  action  brought  by  two  pat^ 


ties.  Afterward,  name  of  one.plaintiS' was  struck 
out,  on  defendant's  motion.  Remaining  plain- 
tiff filed  an  amended  complaint,  without  any 
objection.  To  this  a  demurrer  was  sustained 
for  misjoinder  of  actions,  and  complaint  was  di- 
vided into  separated  actions  and  separately 
docketed.  Had;  deposition  may  be  read  by 
plaintiff  in  such  later  actions.  Maxwdl  t. 
Broolcs,  64-98,  '76. 

11192.  Under  section  267  (K.  S.  '81,  440), 
when  action  had  been  dismissed  and  again  com- 
menced, depositions  may  be  read  without  being 
filed  icith  pajpen  in  latter  case,  and  without  no- 
tice of  their  intended  use.  Maggart  v.  Freeman, 
27-531,  '67. 

11198.  When  plaintiff  has  dlscontlnned 
his  suit  and  commenced  another  action  for  same 
cause,  he  can  use  depositions  lawfully  taken 
for  first  suit,  by  making  it  appear  that  they  were 
duly  filed  in  court,  where  first  cause  was  pend- 
ing, and  had  since  remained  there.  Qucere, 
whether  certificate  of  clerk,  stating  these  facts, 
would  be  evidence  thereof.  Whilcomb  v.  Steuxaif 
1-208,  '48. 

11194.  Where  there  is  an  agreement  hj 
the  parties*  without  any  proviso,  that  a  depo- 
sition shall  be  read  upon  trial,  it  is  not  error  to 
admit  it,  though  deponent  be  present  and  has 
testified.   Estep  7.  Larsh,  21-183,  '63. 

11195.  Under  sec  252,  2  R.  S.  >76,  either 
party  may  insist  on  such  deposition  being  read, 
although  witness  be  present  in  court,  (v.  B.  S 
'81,  425.)    Oriffia  v.  Tem^ton,  17-234,  '61. 

11196.  If  witness  resided  in  another  county 
adjoining,  deposition,  taken  by  agreement,  may 
be  read  without  accounting  for  non-production 
of  witness.    Chiffin  v.  Temi^ebm,  gupra. 

11197.  A  deposition  taken,  "to  be  read  in 
evidence  (subject  to  all  legal  exceptions),  in 
lieu  of  an  oral  examination,"  can  not  be  ob- 
jected to  for  reason  that  witness  was  a  resident 
of  county,  and  that  it  was  not  a  proper  deposi- 
tion.   McMuHen  v.  Clark,  49-77,  74. 

11198.  Wills,  when  probated  before  clerk 
in  vacation,  can  not  be  proven  by  deposition. 
Duekworlh  v.  Hibbx,  88-78,  "71. 

11199.  Trial  was  had  in  H  county.  Witness 
resided  inC  county.  Witness  could  not  he  com- 
pelled to  attend,  and  his  deposition  was  taken. 
The  adverse  party,  being  a  brother  of  such 
witness,  produced  him  in  court,  used  him,  and 
discharged  him  without  knowledge  or  consent  of 
other  party.  Held ;  party  taking  deposition  had 
a  right  to  have  it  afterwards  read.  JStirtt  v.  Jnm^ 
87-98,  '71. 

T*  Suppression.  Oronnds  for.  Practice. 

11200.  Part  of  deposition  may  be  legal  evi- 
dence, and  part  not.  Esiep  v.  LariA,  21-183,  '63. 

11201.  Evidence  in  a  deposition  should  not 
be  suppressed,  when  there  is  any  conceivable 
way  in  which  it  can  be  competent  in  the  case,  in 
rebuttal,  or  otherwise.  P.  C  dc  St.  L.  B.  Co.  y. 
Theobald,  51-246,  '76;  I.  P.  &  C.  R.  Co.  v.  An- 
Otmy,  48-183,  '73. 

11202.  Such  question  need  not  be  decided 
until  on  trial.  B.  <&.  0.  R.  Co.  v.  McWkinnejf, 
86-436,  '71 ;  Gimbel  v.  Hufford,  46-125,  '74. 

11203.  Evidence  at  trial  ma^  show  that  sec- 
ondatT  evidence  may  be  admissible.  Id. 

11204.  Therefore  to  suppress  a  deposition, 
the  degree  of  proof  will  not  be  considered.  Id, 

11^5*  A  deposition  can  not  be  suppressed 
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oa  account  of  illegality  of  a  part  of  testimoDj. 
Itamsey  v.  J^mno^n,  38-305,  '70. 

11206.  The  fact  that  a  deposition  appears  to 
be  regular,  is  not  conclusive  tnat  it  was  improp- 
erly suppressed.    Rtxae  v.  Beck,  9-238>  '67. 

1 1207*  Before  trial  it  is  not  error  to  refuse  to 
strike  out  interrogatories  for  irreleTancr,  Oovey 
T.  CamM,  52-157,  '75. 

11208.  A  deposition  to  prove  copy  of  a  bill 
of  exchange,  without  accouDting  for  absence  of 
original,  and  to  prove  institution  of  a  suit,  and 
rendition  and  contents  of  a  judgment  in  Ohio,  is 
inadmissible.  i>titRon/T.3feaiiei^,6Bl[.356,  '42. 

11209.  Seeondarj  evldeaee.  Secondary  evi- 
dence in  a  deposition  should  not  be  suppressed, 
before  trial ;  but  motion  therefor  should  be  heta 
nnder  advisement  until  trial.  The  evidence  must 
be  then  excluded  if  grounds  for  its  admission 
are  not  established.  NiehU  v.  McOaiider,  52- 
686,  '76;  GimM  v.  Hx^ord,  46-125,  '74.  Cf. 
Thmmm  t.  Wilatm,  40-192,  '72. 

11210.  BeleTftBC^.  A  whole  or  a  part  of  a 
deposition,  should  not  be  suppressed,  it  it  would 
be  admissible  in  rebuttal,  although  not  admissi- 
ble in  first  instance.  /.  P.  &  C.  R.  Co.  v.  An- 
thony, 4a-183,  '73. 

11211.  A  motion  made  as  an  entirety,  to  strike 
out  of  a  deposition  a  question  and  answer  thereto, 
should  be  overruled  if  any  of  matter  to  which 
such  motion  u  directed  is  free  from  objection  and 
perUnent  to  issues.   Lee  v.  HiOa,  66-474,  '79. 

11212.  Question  in  a  deposition:  "State 
what  would  be  duty  of  a  commission  merchant 
in  this  city,  by  the  custom  of  trade  here,  in  re- 
ference to  the  sale  of  a  lot  of  lard  upon  the  re- 
ceipt from  the  owner  of  such  letters  as  are  here- 
to attached  and  marked 'exhibit  A  and  B.'" 
Held  ;  sufficient  to  justify  exclusion  of  answer, 
that  no  such  letters  were  introduced  on  trial. 
Hvton  T.  Moott,  80-461,  '68. 

11218.  Experts,  where  a  deponent  testifies 
that  he  is  a  juage  of  quality  of  matter  in  con- 
troversy, and  is  uncontradicted,  a  motion  to  sup- 
press, on  grounds  tliat  it  is  not  shown  to  be 
competent,  should  be  overruled.  Myenv.  Murphy, 
60-282,  '78. 

11214*  A  whole  or  a  part  of  a  deposition,  if 
it  would  be  ftdmlsslble  in  rebuttal,  although 
ooL  in  first  instance,  should  not  be  suppressed. 
I.  P.  A  a  R.  Co.  V.  AnUumy,  48-188,  '73. 

11215.  Suppressed  parte  of  a  deposition  most 
be  in  biil  of  ex,f  or  error  in  sappressing  them 
is  not  available.  I-P.^kCM.  Co.  t.  Anthmy, 
48-183,  '73. 

11216.  Alllgata  probata.  When  a  complaint 
is  filed  seeking  no  relief  against  certain  parties 
who  are  joined  to  answer  as  to  their  pretended 
interests,  they,  to  obtain  any  relief,  must  file  an 
affirmative  answer.  It  is  not  error,  when  they 
the^  file  only  a  general  denial,  to  suppress  a  de- 
position by  them  offered  proving  affirmative  mat- 
ter.   Ftiim  V.  L.  E.&L.R.  Co.,  81-283,  '69. 

11217.  When  a  deponent  had  been  requested 
to  file  with  his  deposition  original  contract,  but 
paper  was  his  private  property,  and  he  refused, 
and  he  was  beyond  jurisdiction  of  court,  a  copy, 
made  a  part  of  deposition,  is  admissible  ift  evi- 
dence.   2^  V.  WUamt  27-^70,  '66. 

11218.  Objection  to  depositions  should  be 
made  before  commencement  of  trial,  unless  for 
cause  not  previously  known.  Barber  v.  Ly<m,  8 
Blf.  215,  '46.  So  under  2  G.  &  H.,  sec.  266,  p. 
178  {  V.  R.  S.  '81,  439).  StuU  v.  HommL  26-456, 
'66;  Qraydon  v.  OaddU,  20-616,  *63. 


11219.  And  decision  thereon  must  be  pressed 
before  trial,  or  the  objection  will  be  presumed 
to  have  been  waived.  Id. 

11220.  An  affidavit  in  support  of  a  motion 
for  leave  to  take  deposition  is  not  part  of 
record,  unless  made  so  by  bill  of  ex.  BeU  v. 
Itinker,  29-267,  '68 ;  Harvey  v.  Sinter,  85-341, 
'71 ;  MeMuUea  v.  Clark,  49-77,  74. 

11221.  The  reason  to  suppress,  relied  on, 
should  be  pointed  out.  Maggari  v.  PreemoA, 
27-531,  '67  •^J.M.&LR.Co.Y.  Biiey,  89-668, 
'72. 

11222.  Because  "not  taken  in  due  force  of 

law."  Hdd;  objection  too  general,  itfonnuijr  v. 
QtuharU,  27-399,  '66. 

11228.  Two  depositions  for  defendant 
were  taken  of  same  witness,  one  filed  in  May 
and  one  iu  February.  Court  sustained  a  motion 
"  to  suppress  the  depositions  herein  taken  on  the 

Sart  of  the  defendant,  Held;  order  was  too  in- 
efinite  to  render  it  error  for  court  to  admit  ons 
of  depositions  in  evidence.  Haya  v.  HyndB.  28- 
531,  '67. 

11224.  Depositions  can  not  be  ol^eeted  to 

on  account  of  their  invalidity,  after  commence* 
ment  of  trial.    Truman  v.  SeoU,  72-258,  '80. 

11225.  Invalidity  of  a  deposition  can  not  be 
shown  after  trial  has  commenced,  by  introduc- 
tion of  evidence  outeide  of  issues,  thoagh  it  be 
on jnrouivds  not  apparent  in  deposition.  Id. 

11226.  I>epo«fions«  unless  objections  tlierft* 
to  relate  to  matter  not  disclosed  therein,  can  not 
be  suppressed  after  juiy  has  been  sworn  to  itj 
cause,  which  is  commencement  of  trial  under  sec- 
tion 266  of  code.  (e.  B.  8.  '81,  438.)  GioM  r, 
Obre,  42-60,  '73. 

11227.  Hosband  and  wife.  Objection  to 
the  deposition  of  husband  of  ^laintin,  can  not 
be  maae  during  trial,  for  first  time,  when  objec- 
tion appeared  on  face  of  deposition.  JSofruitwT. 
Litier,  40-142,  '68. 

11228*  Ruling  of  court,  suppressing  a  depo- 
sition, is  not  a  judgment  from  which  an  appeal 
will  lie.    Beae  v.  Beck,  9-238,  '57. 

11229.  Case  will  not  be  reversed  for  not  sap- 
pressing  a  deposition,  because  not  taken  before  a 
notary  who  was  an  attorney  of  record.  Snf- 
der  V.  Snyder,  25-399,  '65. 

11280.  Deposition  of  plaintiff'  as  A,  can  not 
be  suppressed  because  her  real  name  was  B, 
and  her  complaint  had  been  amended  accord- 
ingly after  taking  of  deposition.  AbMn  r. 
i&W,  27-381, '66. 

TL  Errors.  Practice. 

11281.  Where  refusal  to  suppress  a  deposi- 
tion is  assigned  f!i>r  error,  bill  of  exceptions 
must  specify  whose  deposition  it  was;  for  if  it 
was  not  read  in  evidence  no  harm  was  done  by 
refusal,  though  it  might  be  erroneous.  TempUtm 
V.  HiinUr,  lfr-380,  '58. 

11232.  A  deposition  will  not  be  suppressed 
for  reason  that  deponent  refused  to  answer  cer- 
tain questions,  when  he  subsequently  answered 
such  as  were  material.  !Vednm  v.  £Uer,  M- 
443,  '77. 

11288.  Depositions  must  be  copied  into  bUi 
of  exceptions,  or  they  are  no  part  of  record.  Z*. 
F.  &  M.  Ins.  Go.  V.  %a«8,  lfr^2,  '61. 

11284.  Depositions  were  taken  after  answer, 
but  bill  of  exceptions  stated  they  were  taken  de 
bene  esse.  Held  ;  statement  amounted  to  nothing. 
Nave  V.  Nase,  7-122,  '65. 


Digitized  by 


Google 


DEPOSITIONS  VI— DESCENTS  I. 


519 


11S36.  If  deposition  was  not  taken,  no  qoes- 
-ftioa  can  be  made  in  S.  C.  upon  an  erroneouB  oi^ 
-<ler  to  take  it    Hendry  v.  ifendra,  S2-349,  '69. 

IISM.  If  a  depOMtloB  be  improperly  sup- 
pressed, party  waives  error  by  introducing  an- 
'Other  deposition  of  same  witness,  testifying  to 
-same  facts.   Sanders  v.  Jokntm,  6  Blf.  60,  '41. 

11287.  HArmless  error.  If  parts  of  a  depo- 
iBitioQ  to  which  objection  is  made,  were  not  read 
in  evidence,  a  refusal  to  suppress  snch  parts  is 
harmless.  SeoU  y.  Jnd'polig  Wagon  Works,  48-75, 
74 ;  Smith  Y.  Smith,  8-S03,  '52. 

IISSS.  A  part^  can  not  assign  for  error 
isappression  of  his  depositions,  unless  record 
show  that  notice  of  taking  them  had  been  given 
to  his  adversary.  Wr^fU  v.  Stuart,  b  B\l  1W,'39. 

112S9.  Or  where  it  is  so  TSjgue  that  it  can 
not  be  presumed  to  have  any  influence  upon  re- 
salt  of  suit.    Mbrbm  T.  White,  '64. 

11240.  An  objection  to  a  deposition  on 
.^rounds  of  irrelevancy,  must  be  made  at  time  it 
IB  offered  in  evidence,  and  not  before  trial.  Mytn 
T.  Marph^,  60-282,  '78. 

1 1241.  HanalesB.  If,  to  prove  a  written  in- 
strument, a  deposition  be  admitted  without  a 
sufficient  notice  of  taking  it  having  been  given, 
it  is  not  error,  provided  the  instrument,  from  its 
antiquity,  or  from  some  other  cause,  requires  no 
proof.    Hmthom  v.  Doe,  1  Blf.  157,  '22. 

11242.  To  raise  a  question  of  error  in  snp- 
pressing  a  deposition,  exception  must  be  made 
-at  time,  and  ruling  assinied  as  error  in  Su- 
preme Court.    HwuUm  t.  Sruner,  fiO-26,  '77. 

11248.  Error,  relating  to  sappression  of  a 
deposition,  or  part,  is  only  availaole  as  a  ground 
for  a  new  trial,  and  not  as  an  assignment  of 
■«nror.    Paitertan  v.  iord,  47-203,  '74. 

11244.  Bill  of  exceptions.  Failure  to  sup- 
press certain  parts  of  a  deposition,  is  not  an 
available  error  when  motion  therefor,  or  parts 
proposed  to  be  suppressed,  are  not  in  a  bul  of 
•exceptions.   Borgia  v.  J^hrrnr,  45-41,  '73. 

11248.  Error  in  overrnjln^  a  notion  to 
suppress  a  deposition  is  not  available  in  6.  C, 
when  not  presented  by  bill  of  exceptions.  Trog- 
dm  V.  De^rd,  45-572,  '74. 

11246.  A  written  motion  pointed  out  parts 
-of  deposition  sought  to  be  suppressed.  Bill  of 
■exceptions  statea  "  the  court  refus^  to  sup- 
pren  either  of  said  qoeBtions  and  answers  not 
marked  suppressed  on  the  margin  of  the  deposi- 
tion." No  portions  of  deposition  were  so  marked 

-on  margin,  but  portions  of  some  of  answers  were 
include  in  brackets,  and  followed  outside  of 
brackets  by  word  "  suppressed."    HeH;  court 

rcan  not  decide  what  was  suppressed  or  not  sup- 
pressed.   Mendenhail  v.  Treadway,  44-131,  '73. 

11247.  Erroneous  permission  to  read  depo* 
aition  is  ground  for  a  new  trial.  Such  error  u 
-covered  b^  an  assignment  of  error  in  overrul- 
ing a  motion  for  a  new  trial,  if  such  ground 
was  embraced  In  motion.  Maries  v.  JiobUt,  42~ 
85,  '73. 

11248*  Grounds  for  new  trial.  Before  trial, 
amotion  was  made  to  suppress  adeposition.  Mo- 
lion  was  taken  under  advisement.  Finding  was 
announced  before  a  ruling  on  said  motion.  The 
-deposition  was  soppressed.  On  trial,  court  re- 
fused to  permit  reading  of  deposition.  A  mo- 
tion was  made  for  a  new  trial  for  suppression  of 
deposition,  and  '  not  it»  exclusion  as  evidence. 
Seld;  question  as  to  exclusion  of  evidence,  un- 
'iler  peculiar  state  of  facts,  was  raised.  Mercer 
'V.  Attermm,  41-440,  72. 


Depntf.  See  Officers  X. 

See  Heirs  and  Deviaeet, 

I.  QeaeraJiy. 

II.  Partial  Intestaeg. 

III.  Lex  Bei  eitos. 

IV.  Peraonaily. 

V.  Kindred     HaU  Blood. 

VI.  ChUdren  and  OrandehUdren. 

VII.  Adopted  and  IlUgitimaU  Children. 

VIII.  QrandparemtM.   Undetand  AunU, 

IX.  Widow.  Second  Marriage,  etc 

X.  Statute  <^  Deaeenta  by  &emai. 

It  Oenerailj. 

11249.  Begrees  of  kindred  shall  be  com- 
puted according  to  mlei  of  civil  law.  Cloud  y, 
BniceL  61-171,  78. 

11250.  The  common  or  eivlllair  canons  of 
descent,  as  such,  were  never  in  force  in  this  state. 
Jd. 

11261.  Our  present  statute  of  deseents  cov- 
ers entire  subject,  and  provides  for  every  con- 
ceivable case.  Id. 

11252.  A  canon  of  descent  is  one  thing;  a 
rule  for  ascertainment  of  next  of  kin  is  anoUwf. 
Id.  (p.  R  8. '81,  2467  to  2479.) 

11268.  Courts  of  eqnttj  iriil  ibllow  land, 
or  even  money,  into  whatever  shape  it  may  as- 
sume in  lands  of  holder,  for  the  purpose  of  op- 
holding  an  equity;  but  this  doctrine  does  not 
apply  to  canons  of  descent.  These  depeikl  on 
positive  law.  There  are  no  equities  to  uphold. 
Armin^on  v.  Armington,  28-74,  '67. 

11264.  The  course  of  the  descent  of  an 
estate  to  the  heirs  at  law  can  only  be  inter- 
rupted by  a  devise  to  some  other  person,  what- 
ever may  have  been  intention  of  ancestor.  JIfo* 
Intire  v.  Cross,  8-444,  '52;  Doe  v.  Lanius,  8- 
441,  '52 ;  Stetenson  v.  Drvley,  4-519,  '53. 

11256.  Under  statute  '38,  title  to  personal  as 
well  as  real  property.  Tested  In  the  heir  on 
death  of  ancestor^  is  subject  to  be  divested  in- 
stantly on  the  appointment  of  a  personal  repre* 
sentative.    Coldron  v.  Rhode,  7-151,  '56. 

11266.  The  act  of  descents,  approved  Mar 
14,  '52,  did  not  take  eflfeet  imta  Mar 

Hendridaim  v.  Hendrichoa,  7-13,  '55;  Sod  v. 
Emna,  9-37,  '57. 

11267.  Advancements.  Where  an  intestate 
leaves  grandchildren  only,  they  inherit  directly 
from  him  or  her,  and  are  not  chargeable  with 
advancements  made  to  their  parents,  ^rown  v. 
Tmdor,  62-295,  '78.   («.  R.  8.  ^81,  2407.) 

11268.  But  where  there  are  children  and 
grandchildren,  latter  take  per  sHrpee,  and  would 
be  affected  by  advancements  made  to  ancestor 
through  whom  they  inherit.  Id. 

11269.  The  doctrine  of  ademption  is  inap- 
plicable to  property  taken  by  descent.  It  ap- 
plies only  to  proiwrty  taken  by  devise.  Stokee- 
berry  v.  Rofiwldx,  57^25,  '77. 

11260.  At  the  common  law  an  alien  had  no 
Inheritable  blood,  and  could  neither  take  land 
himself  by  descent  nor  transmit  it  to  others, 
if  aiiena^  in  any  mediate  ancestor  inter* 
rupted.  The  statute  removes  this  disability  in 
favor  of  a  bona  fide  resident  alien.  Murray  v. 
KeUy,  27-42,  '66. 

11261.  Ancestor"  is  not  «*tlie  correla- 
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tire  of  heir  in  oar  statute  of  descents ;  but  it 
embraces  all  from  whom  a  title,  by  descent, 
could  be  derired  under  any  circumstances.  It  is 
used  as  synonymous  with  kindred.  GreenUe  t. 
Doris,  19-60,  62;  Bamea  v.  Xoyd,  87-623, 71. 

11262.  Our  statute  [section  5]  (v.  B.  8.  '81, 
2471)  means  an  immediate  and  not  a  remote  in- 
heritance. Murphy  V.  Henry,  85-442,  '71.  ( JoAn- 
8on  T.  Lybrookf  ltt-473,  '61,  OTemiled.)  A  lather 
or  mother  in  law  is  not  an  "  ancestor.''  itornes  t. 
Lovdj  mmra, 

11263.  Hnsbaiid  and  wUie.  A  widower  is 
not  a  descendant  of  his  wife.  PraUier  r.  iVo^Acr, 
68-141,  '77. 

11264.  The  statute  of  '38  gives  the  hnsbaud 
the  same  proportion  of  the  real  estate  of  the 
wife  in  fee,  atnerdeath,a9itdoe3thewi[ein  his, 
at  his  death.  The  husband  is  tenant  by  courtesy, 
as  at  common  law,  in  iCBidne.  C^umtnpAam  v. 
Doe,  1-94,  '48. 

11266.  A  person  inherited  lands  in  this  state 
from  her  maternal  grandfather,  by  taking  share 
of  mother,  and  died  while  the  K.  S.  '31  were  in 
force,  intestate,  and  unmarried,  learlng  a  fath- 
er gorrlvlnp  her,  but  neither  children  nor  their 
descendants,  nor  brothers  or  sisters,  but  brothers 
and  sisters  of  her  mother.  Hdd  ;  that  the  father 
inherited  the  land.    Caae  r.  WUdridge,  4r-51,  '53. 

11266.  If  a  wife  die  Intestate,  leaving  no 
child  or  any  descendant  thereof,  and  no  father 
or  mother,  husband  is  entitled,  without  adminis- 
tration, to  possession  of  property  received  by 
her,  from  a  settlement  by  administration  of 
estate  of  a  former  husband,  as  against  a  sub- 
sequent administrator  of  estate  of  such  former 
husband.    PieheM  v.  HUL  80-269,  '68. 

11267.  Since  '53,  upon  the  death  of  a  wife, 
testate  or  intestate,  leaving  a  widower,  he  is  en- 
titled to  one-third  of  her  estate,  both  real  and 
personal,  subject  to  hla  portion  of  debts  con- 
tracted by  wife  before  marriage,  ^oftte  v.  AoWe, 
19-431,  '62.   Of.  i)ye  T.  Dcaiit,  66-474,  '79. 

11268.  Damafes  to  land  do  not  descend  to 
the  heirs.  Chunk  y.Q.  E.&LR.  Co.,  70-161, 
'80. 

11269.  A  testatrix  devised  her  dwelling- 
house  to  A,  for  his  life,  with  remainder  to  B,  on 
condition  that  lie  should,  ^  rtquired,  pay  to  A, 
during  his  life,  the  sum  of  $400,  and  that  what- 
ever of  the  $400  may  be  left  unpaid  at  time  of 
A's  death,  should  be  equally  divided  among 
children  of  testatrix.  B  died,  and  his  heirs  paid 
to  A  $200,  and  gave  their  note,  with  surely,  for 
$200  balance.  When  note  fell  due,  A  said  he 
would  not  require  payment  of  it  till  October.  A 
di^  before  October.  Held;  proceeds  of  $200 
note  belonged  to  estate  of  testatrix  for  her  child- 
len,  and  not  to  estate  of  A.  iSk^fford  t.  Davidson, 
47-319,  '74. 

II,  Partial  Intestacj. 

112704  Widow.  Partial  Intestacy.  Elec- 
tion. A's  will  gave  property  to  widow  during 
widowhood,  and  to  children  of  A  after  her  death, 
leaving  contingent  estate  during  time  that  migitt 
intervene  between  termination  of  herwidowhood 
and  her  death,  undisposed  of  by  the  will.  She 
elected  to  take  under  law.  Testator  left  no  fath- 
er, or  mother,  or  children.  Held;  widow  was 
entitled  to  one-third  in  fee,  and  a  life  estate  in 
the  residue.  Cool  v.  Cool,  54-225,  '76.  Cf.  Mm- 
iag  V.  Rwing,  26-63,  '66. 

11271.  Widow.  A  died  in  '70,  leaving  no 


child  and  no  father  nor  mother,  seized  of  several: 
tracts  of  lands,  parts  of  which  he  devised  to  his^- 
widow  and  several  other  parties.  A  portion  of 
real  estate  was  undevised.  Hdd;  word  "  intes- 
tate" in  statute  of  descents  refers  to  property 
and  not  to  decedent.  HeM;  whole  of  undevis^. 
estate  descended  to  widow.  Lindsay  v.  lAndxa/,. 
47-283,  '74.    (r.  R.  S.  '81,  2490.) 

11272.  Rights  Of  legatees.  A  testator,  lesv- 
ing  no  father  nor  mother,  nor  children,  but  a 
widow  and  brothers  and  sisters,  bequeathed  to* 
his  widow  all  his  personalty  absolutely,  and  a 
portion  of  his  realty,  during  her  life;  Mid  stip- 
ulated tliat  at  death  of  bis  widow  his  executois- 
should  sell  real  estate,  in  which  she  had  a  life- 
interest,  and  out  of  proceeds  pay  certain  legacies- 
to  his  brothers  and  sisters.  Widow  elected  tO' 
take  under  law  and  not  by  provisions  of  will.. 
During  her  life-time,  executor  filed  a  petition< 
for  an  order  to  sell  real  estate  mentioned,, 
for  payment  of  legacies  mentioned,  alleging, 
an  insufficiency  of  personalty  for  that  pur^ 
pose.  Hdd;  (1)  widow  was  entitled  to  one-third 
of  realty  in  fee-absolute.  Held;  (2)  also,  that 
remaining  two-thirds  were  undisposed  of  by  terms- 
of  will,  and  that  under  section  26  of  statute  of 
descents,  widow  was  entitled  to  a  life-estate- 
therein.  Dale  v.  Bartiey,  68-101, 77.  («.  R  S. 
'81,  2490.) 

11278.  Blecttoit  of  widow.  A  died  tesUte^ 
leaving  no  children,  nor  father,  mother,  brother 
nor  sister,  surviving  him,  but  a  widow.  He- 
bequeathed  $400  to  B,  and  to  his  widow  balance- 
of  liis  personal  estate,  and  a  life-estate  in  his. 
realty.  The  will  also  stipulated  "that  after  the- 
decease  of  my  wife,  my  real  and  personal  estate- 
descend  equally  to  my  heirs."  The  widow- 
elected  to  take  under  taw  and  not  under  wilU 
Held;  widow  was  entitled  to  one-third  of  landr 
in  fee,  and,  by  statute  of  descents,  a  life  estate  in. 
remaining  two-thirds-  («.  B.  S.  '81,  2490;> 
RugitM  V.  Rusing,  25-63,  '66. 

11274.  Rights  of  Widow.  A  died,  and  be- 
queathed to  his  wife  all  the  rest  of  his  estate 
during  her  life  and  "to  l>e  disposed  of  by  her 
at  her  plfeasure."  He  left  surviving  him  no 
children,  nor  mother  nor  father.  Held;  widow^ 
by  will,  was  entitled  to  a  life  estate  in  propertyr 
and  by  statute  of  descents  to  remainder,  .^na^ 
slrmg  v.  Berrman,  18-422,  '59. 

III.  Lex  Rei  sitae. 

11275.  Descent  of  land  is  governed  excln<- 
sively  b^  lex  ret  ffiia,  unless  canon  of  descent 
makes  nght  of  inheritance  to  depend  upon  per- 
sonal stoAu,  then  it  is  governed  hy  lex  aonaaHL. 
Harvev  v.  SalL  82-98,^69. 

11276.  A  Bastard, aclcnowledged  as  a  Ic^tl- 
mate  by  husband  of  mother,  under  sec.  123^. 
art.  5,  K.  3.  '43,  possesses  all  capacities  of  an 
heir  of  person  so  acknowledging  him.  Id.  [v, 
R  S.  '81,  2476.) 

11277.  A  man  resident  in  New  York  died 
there,  leaving  a  will ;  but  there  was  no  evidence 
as  to  contents  of  will,  or  how  it  was  executed. 
Held;  jury  might  find  that  hisland  in  this  state 
descended  to  his  legitimate  children,  aa  hiaheiia- 
^epAenam  v.Doe,B  Blf.  509,  '47. 

IT.  Personaltj. 

11278.  Where  a  man  has  sold  real  estate  and) 
dies  intestate,  unpaid  purchase-money,  in  what- 
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ever  wayaecnnd,  becomes  assets  in  the  hands  of 
administrator;  and,  without  reference  to  source 
whence  land  was  derived,  transmission  of  such 
purchase-money  is  governed  by  rules  relating  to 
distribution  oi  personal  property  of  intestates. 
Hmon  V.  Oa,  7-0I2,  '56. 

11379.  The  saccesston  to  personal  prop- 
erty is  goTeroed  by  law  of  domicile  of  the  in- 
testate. Thieband  t.  Sebatlian,  10-454,  '58 : /rv- 
ingy.  McLean.  4  Blf.  52,  '35;  Warrm  t.  H<^er, 
18-167,  '59. 

11280.  L!fe  Ingnrance.  Deseent  of  Policy. 

A  policy  on  life  of  a  husband,  payable  to  his 
wife,  on  death  of  wife,  descends  to  heirs  of  lat- 
ter, though  husband  surrired  her.  Hvtaoa  v. 
Memfidd,  51-24, 75. 

T.  Kindred  of  Half-Blood* 

11281.  A  person  died  intestate  in  April,  '50, 
leaving  surriving  him  no  widow,  nor  children, 
nor  their  descendants,  nor  father  nor  mother, 
but  leaving  brothers  and  sbters  who  were  only 
of  half-blood.  Held;  the  brothers  and  sisters  of 
hslf-blood  were,  by  B.  S.  '4\  entitled  to  the  in- 
testate's personal  estate.  Henaoa  t.  OU,  7-512, 
'56.  (5  R.  8.  '81,  2472.) 

^  11382.  Shifting  descents.  A  died  intestate, 
in  the  year  '36,  seized  of  certain  realty,  leaving 
tn  only  child,  B,  and  his  widow.  In  following 
year  B  died  intestate,  leaving  no  issue,  and  with- 
out brothecB  and  sisters,  or  their  descendants 
alive,  but  leaving  uncles  and  aunts,  who  were  all 
brothers  and  sisters  of  half-blood  of  her  father. 
The  father  of  A  was  married  twice,  having  by 
his  first  marriage,  two  children,  C  and  D,  and  by 
his  second,  one  child,  said  A:  he  then  died,  and 
his  widow  married  twain  and  had  two  children, 
E  and  F.  The  said  C,  D,  £  and  F,  the  uncles 
and  aunts  of  B,  of  half-blood  of  her  father,  were 
living  at  time  of  her  decease.  After  death  of  B, 
her  mother  married,  and  had  issue.  Suit  by  £ 
and  F  against  vendees  of  C  and  D,  to  recover 
one-half  of  land.  On  trial,  defendants  offered  in 
evidence,  record  of  a  suit  in  chancery,  brought 
by  C  and  D  a^inst  E  and  F  and  others,  to  ob- 
tain distribution  of  personalty  of  A,  and  also  to 
obtain  a*decree  that  complainants  were  entitled 
to  lands  left  by  B,  to  exclusion  of  E  and  F,  and 
for  partition.  The  bill  was  filed  in  Dec.  '39,  and 
notice  thereof  given  by  petitioners  by  publica- 
tion in  a  newspaper.  The  suit  was  called  in 
ooticfe  after  uititlmg  the  cause,  "  Bill  of  parti- 
tion of  real  estate,"  and  notified  defendants  that 
petitioners  had  filed  their  petition  for  partition, 
according  to  law,  among  those  entitled,  of  real 
estate  of  which  B  died  seized,  etc.  Notice  was 
signed  by  petitioners,  and  together  with' an  affi- 
davit of  its  publication  for  four  weeks,  etc., 
was  filed  in  court,  and  -record  recites  that  "  it 
Bp^rin^  to  the  satis&tction  of  the  court  that 
tBod  jntUuxUion  was  made,"  etc.,  "  ittereujxm,  on 
motion,  the  defendants  were  defaulted,"  etc.  It 
was  therefore  ordered  and  decreed  that  C  and  D 
were  the  heirs  of  B,  and  that  title  of  said  lands 
be  vested  in  them.  Held;  on  death  of  B,  land 
descended  to  brothers  and  sisters  of  her  father; 
and  that  they  were  of  half-blood  only  could 
make  no  difference;  nor  could  fact  that  E  and 
F  were  half  brothers  of  A,  through  maternal  line, 
make  any  difference  as  to  their  rights,  as  they 
were  equally  related  to  B  with  said  G  and  D. 
Bdi;  doctrine  of  shifting  descents  nerer  pre- 


vailed in  this  state,  and  estate  can  not  be  di- 
vested by  subsequent  Mrth  of  nearer  heirs ;  and 
hence,  half  brothers  and  sisters  of  B,  born  after 
her  decease,  not  beiuK  in  ventre  aa  mere,  could  not 
take  estate  from  uncles  and  aunts  of  B,  in  whom 
it  had  vested.  Held;  notice,  provided  for  in  act 
of  '38,  concerning  partition  of  lands,  was  not. 
applicable  or  proper  to  be  given  in  said  chancery 
suit.  Therefore  court  had  not  jurisdiction  int 
case,  notice  being  a.  nullity.  Said  act  of  '38  has- 
reference  only  to  a  partition  where  rights  are  not 
controverted.  Oox  v.  MaUhevx,  17-367,  '61.  Cf- 
20-193. 

11283.  Under  said  act,  parties  must  be  own- 
ers in  common.  Leage  v.  Carr,  5  Blf.  353,  '40: 
Shaw  V.  Rirker,  6  Blf.  345,  '42. 

11284.  The  decree  in  chancery  suit  can  not 
operate  as  an  estoppel  on  vendees  of  C  and  D 
pais,  as  it  must  have  been  deemed  void.  Id. 

11285.  Haif-blood.  Baatord.  Whereaper- 
son  of  ille^Umate  birth  acquires  property,, 
and  dies  intestate,  and  without  issue  or  their 
descendants,  and  leaves  no  mother  surviving: 
him,  but  leaves  half  brothers  and  sisters,  such 
half  brothers  and  sisters  are  entitled  to  his  es- 
tate, whether  father  of  deceased  was  dead  or 
alive,  because  his  natural  father,  if  alive,  could 
not  inherit  from  him.  EltU  v.  Hatfield,  20-101,. 
'63. 

11286.  A  resident  of  this  statedied  intestate,, 
leaving  heirs  of  whole  blood  end  heirs  of  a  de- 
ceased half  sister.  He  owned  property  in  thiS' 
state  and  in  Mississippi.  An  administrator  wa» 
appointed  in  each  state.  Under  laws  of  Missis- 
sippi, the  half-blood  did  not  inherit  it.  $300 
remained  in  hands  of  administrator  here,  and 
$3,277  in  hands  of  administrator  in  Mississippi. 
Under  an  order  of  court  of  latter  state,  to  whichi 
heirs  were  not  parties,  administrator  there  dis- 
tributed, to  brothers  and  sisters  of  whole  blood, 
sum  in  his  hands,  giving  to  each  over  $600. 
Hdd  ;  that  administrator  here  might  distribute 
to  heirs  of  half-blood  in  this  state  $300  in  hi» 
hands.   McGletry  v.  Maiton,  2-79,  '50. 

11287.  Secition  «.  Half-blood.  A  and  wife 
conveyed  to  B  and  wife.  The  wife  of  latter 
was  daughter  of  grantors,  who  conveyed  for 
love,  etc.  Wife  of  B  died,  leaving  two  children 
by  B.  B  re-married,  and  by  his  second  wife  haiJ 
five  children,  when  he  died.  Prior  to  his  deaths 
his  second 'Wife  died.  Held;  land  deeded  to  B 
and  wife  descended  to  all  seven  children  of  B 
equally,  and  not  to  two  by  liis  first  wife.  (w.  R. 
S.  '81,  2472.)  Bameg  v.  Loyd,  87-623,  71.  Ct 
(under  Acts  '31,  '38,  '43)  5  Blf.  412;  7  Blf.  442. 

11288.  Sixth  section  of  the  statute  of  de- 
scents should  he  construed  as  if  it  read  as  fol- 
lows: "Kindred  of  the  balf-blood  shall  inherit 
equally  with  those  of  the  whole  blood ;  but  If 
the  estate  shall  have  come  to  the  intestate  by 
sift,  devise,  or  descent  from  any  ancestor,  those 
Idndred  of  iht  half-blood,  onlVj  who  are  of  the 
blood  of  such  ancestor,  shall  inherit;  provided, 
that  on  failure  of  such  kindred  <^  the  half-blood 
having  the  blood  of  sack  aneeetor,  other  kindred  of 
the  half-blood  shall  inherit,  as  if  they  were  of 
the  whole  blood."  {v.  R.  S.  '81,  2472.)  Robert- 
son  V.  Burrdl,  40-328,  '72.  Cf.  Aldi-idge  v.  Mont' 
gomeij,  9-302,  '57;  6  Blf.  412;  7  Blf.  442. 

11280.  Sisters  and  brothers  of  half-blood  are- 
only  postponed  in  favor  of  half  brothers  and 
sisters  who  are  of  blood  of  the  ancestor  from 
whom  land  descended,  and  not  in  favor  of  unclea 
and  aunts.  Id. 
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TL  Children  and  OrudeliildreB* 

11290.  Rule  of  dlstrlbatlon.  The  statute 
of  '52,  like  that  of  '48,  adopts  neither  the  rule  of 
jwr  rfwyes  nor  per  eapila  purely,  but  both.  When 
aU  heirs  or  distributees  are  equal  in  defi:ree, 
rule  per  capita  obtains,  whether  tney  be  children, 
grandchildren,  or  great  grandchildren.  They 
take  under  rule  equally.  If  of  unequal  d^ree, 
rule  per  ttirpea  obtains.  For  instance,  if  children 
and  grandchildren  are  alive,  and  are  distribu- 
tees, children  form  basis  of  distribution,  and 
the^  takeequally,  and  grandchildren  take  shares 
their  father  or  mother  would  have  taken,  if 
.alive.  If  only  grandchildren  and  great  grand- 
children are  alive,  grandchildren  form  first 
basis  of  distribution,  talce  equally,  and  latter  take 
ver  ttirpes  share  of  their  parents.  Cox  v.  Our,  44- 
368,  '73.   Cf.  «2-296.    f*.  R  8.  '81,  2467,  2468. 

11291.  Descent.  Children.  The  children 
■of  a  parent,  who  on  his  death,  may  become  his 
lieirs,  have  no  vested  interest  in  property  of  such 
parent,  simply  as  children,  in  liie-time  of  such 
parent    Nesbia  v.  TnndU,  84-183,  '78. 

11292.  Such  children  do  not  stand  in  relation 
of  creditors  of  their  parents.  Jd. 

11298.  Parents  are  under  do  le^l  obliga- 
-tions  to  bestow  their  property  on  their  children. 
Jd, 

11294.  Itimre:  if  Intestate  left  children  sur- 
Tlving  him,  can  descendants  of  such  of  his  chil- 
-dren  as  he  survived  take  a  part  of  his  estate,  un- 
less such  deceased  children  died  intestate.  Hayet 
V.  Matlock,  27-49,  '66. 

11296.  The  granddaughter  may  Inherit  an 
«Btate  directly  ftom  her  grandfather,  and  is 
not  estopped  b^  deed  of  her  father,  convening 
aame  without  title,  who  also  dies  without  seizin, 
and  before  descent  cast  Ikon  v.  Doe,  8-475,  '56. 

TIL  Adopted  and  Illef  ItlHste  Children. 

See  Xclopfjpn. 

11296.  Heirs.  An  unmarried  man,  after 
<leath  of  his  wife  and  a  child  by  her,  adopted  a 
-child  in  due  forms  of  law,  and  gave  to  said  child 
his  name.  Subsequently,  he  again  married.  He 
4lied  intestate,  seued  of  real  estate,  leaving  sur- 
viving him  his  said  wife  and  adopted  child. 
Hdi;  section  24  of  act  of  descents  does  not  ap- 
ply, ifdrf;  adopted  son  is  not  a  son  by  a  previous 
wife.  H^;  each  is  entitled  to  one-half  of  es- 
tate. {».  R.  S.  '81,  2487.)  Isenhour  v.  laenhom, 
-62-328,  '76.    Cf.  Barnes  v.  AUm,  25-222,  '65. 

11297.  An  adopted  child  does  not  become  as 
a  natural  child.  It  still  remains  natural  child 
of  its  natural  parents.  Natural  mothen  by  con- 
senting to  adoption,  does  not  snu'mder  her  right 
to  inherit  from  such  a  child  what  it  may  inherit 
and  receive  from  its  adopted  parents.  BamAuej 
T.  FerrtO,  47-335, '74. 

11298.  A  child  mav  be  adopted  by  and  be 
heir  of  one  parent  ana  not  of  wife  or  husband 
of  such  parent.  Bamhad  v.  Ferr^  47-^35,  '74 ; 
Barnea  v.  Allen,  25-222,  '66. 

11299.  Relationship.  Adopted  children,  of 
different  natural  parents,  are  neither  brothers 
nor  sisters  to  one  another.  Bamh^  v.  Ferr^ 
47-335,  '74. 

11800.  Hnsband  and  wife.  A  consent  on 

fart  of  one  parent  that  other  may  adopt  a  child, 
oea  not  make  party  so  consenting  an  '*  adopt- 
ing"pareot    BamhiMel  v.  FareV,  47-335, '74. 

11801.  Adopted  children  are  heirs  of  adopt- 


ing father,  in  dc«ree  of  children  to  inherit  from 
him  all  estate  of  which  he  had  a  right  to  de- 
prive his  wife.   Banes  v.  Allen,  26-222,  '65. 
11802.  Illegitimate  child.  Sec  9.  If  a  man 

marry  a  woman,  evidently  pre^ant  with  child, 
and  live  with  such  woman  as  his  wife,  he  thereby 
does  acknowledge  such  child  as  his  own,  and 
such  child  shall  be  deemed  legitimate,  under 
section  9  of  act  of  May  14tb.  1852.  [1  R.&  76, 
410.1  (v.  B.  &  '81,  ^76.)  BaUen  T.  Boyd,  19- 
292,77. 

Till.  Grandparents.  Uncles  and  Anats. 

1808.  Great  grandmother.  Great  naelea. 

Under  section  5  ot  statute  of  descents,  when  land 
of  decedent  goes  by  inheritance  to  his  "  next  of 
kin  in  eaual  degree  of  consanguinitjr "  in  the 
paternal  line,  the  great  f^ndmother  is  entitled 
to  take,  as  nearest  of  kin,  before  jnvat  uncls 
and  aunts.  Cloud  v.  .SnuM,  61-171,  78.  (n  B.  & 
'81,  2471.) 

11804.  Title  to  land  by  purchase.  A  died 

intestate,  seized  in  fee  of  land  derived  by  devisv 
from  her  father,  without  issue,  or  brothers  and 
sisters,  or  their  descendants,  but  leaving,  survif^ 
ing  her,  a  mother  and  parental  uncles  and  annta, 
or  their  descendants.  Held;  by  R.  S.  '81  (which 
governed  descent),  paternal  nncles  and  annts* 
and  surviving  lineal  descendants  of  such  as  had 
deceased,  inherited  land.  JSomaejr  v.  Batueif, 
7-607,  '56.  jr.  K.  S.  '81,  2467  to  2472.) 

11805.  Title  by  devise  is  a  species  of  poi^ 
chase.  Ward's  purchase  and  descent  are  tecnnir 
cal  terms  to  express  only  two  modes  of  8cqtm<- 
ing  title  to  realty.  Id, 

11806.  Colhiteral  relatives.  A  died  intes- 
tate, seized  of  land,  leaving  B,  his  widow,  and 
C,  his  only  child.  B  died  intestate,  leavingC,her 
only  child.  C  died  intestate,  leaving  no  chil- 
dren, grandfather  or  grandmother,  brotlwr  or 
sister,  but  left  paternal  and  maternal  uncles 
and  aunts.  i/eU/  one-half  of  land  descended 
to  paternal,  and  one-half  to  maternal^  undei 
andaunta.  JtfunpAy  v.  ifewy,  86-442, '71.  (e.  B. 
S.  '81,  2471.) 

11807.  Bnle  of  descent  Is  to  trace  title 
back  to  person  last  seiied  and  not  to  fint  po^ 

chaser.  Id, 

IX.  Widow.  Second  Karriaye,  etc 

11808.  Allowance.  Adultery  of  wlflk  A 

wife  who  abandons  her  husband,  and  at  time  w 
his  death  is  living  in  adulteiy,  is  not  entitled  to 
$500  of  decedent^s  estate.  Oipea  Om,  57- 
291,  '77  •  Shaffer  v.  Riehardatm,  27-12S;  '66. 

11809.  Nor  to  any  of  inheritance.  QoodKM 
V.  OiPcn,  65-243,  '76.  .  .  . 

11810.  Living  in  adultery  means  living  in 
practice  of  adultery.  It  need  not  be  with  some 
particular  person  and  at  some  particular  pla«. 
Ooodvnn  V.  Ouen,  st^nv/  Gajflor  v.  MeBmryt  l*- 
383  '60 

1*1811.  Fosthnnons  child.  Though  a  iHdow 
can  not  inherit  real  estate  of  her  husband,  for 
reason  that  she  was  Uving  In  adultery  at  time 

of  his  death,  she  may  inherit  an  interest  in  the 
same  from  ber  posthumous  child  of  said  hus- 
band.   Qoodmn  V.  Owen,  55-243,  '76. 

11812.  Descent.  If  a/«m<  eoveH  ohtslisa 
divorce  and  alimony,  she  has  no  Interest  « 
survivor,  in  estate  of  husband.  CVtwinM 
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Ct  BiOan  v.  HerddebnUk,  23-71,  '64. 

11518.  That  it  is  competent  for  a  husband, 
hj  an  ante-nnptlal  contraet,to  purchase  his 
'wife's  interest  in  his  own  estate.  Bav^m  t. 
HMdUtm,  14-605,  *60.  Cf.  Bidtardx  v.  Biekarda, 
17-fe6,  '61.  • 

11814*  Heir.  A  widow  takes  realty  as  heir 
of  her  husband  when  he  dies  seized,  and,  by  rir- 
tae  of  her  marital  rights,  when  husband  was 
seized  in  feedurin^  marriage,  but  died  disseized, 
and  she  did  not  join  in  conveyance  of  it.  Bmoen 
7.  i^wton,  48-367,  '74;  May  v.  Fleicher,  40-575, 
'72:  SUUe  T.  Miuon,  81-171,  '63:  lUdter  v. 
Bdma,  82-407,  '70. 

llSlfi.  Under  sec.  27,  surviving  wife  does  not 
teke  by  descent  as  an  heir,  but  by  virtue  of  her 
marital  relations.  Bmnrum  v.  May,  43-92,  '73: 
Joknton  v.  MUkr,  47-376,  '74.  {v.  R  S.  '81,  2491.) 

11816.  Husband,  by  will,  disposed  of  all  his 
propertpr,  making  certain  devises  to  his  wife  and 
foarchildren,  and  directing  residue  to  be  equally 
divided  amtrng  his  "sboTe  named  heirs.  Hdd; 
widow  was  one  of  residnary  legatees.  Mman  t. 
JWnAater,  62-401.  '76. 

11817.  No  ehildren.  A  conveyed  to  B,  in 
consideration  of  love  and  affection,  as  a  gift,  cer- 
tain real  estate.  B  died  intestate  seiz^  of  no 
other  realty,  leaving  a  widow,  and  no  children 
nor  their  descendants  living.  Held;  widow  was 
entitled  to  one-third,  and  A  to  two-thirds  of  said 
realty.  J^ers  T.  i^s,  £7-307, 77. 

11818.  UeBoniwMowforliii|»roTemeiit8. 

Widow  is  entitled  to  a  lien  on  entire  property 
for  value,  at  the  intestate's  death,  of  all  improve- 
ments made  thereon  by  her  and  not  by  intestate. 
Myers  v.  Mytsn.  57-307,  '77. 

11519.  And  also  for  all  mone^  derived  from 
her  separate  estate,  expended  in  making  im- 
provemeats.  Id, 

11820.  Aet  1852.  When  land  owned  by  a 
husband  was  conveyed  or  legally  lost  by  him 
without  his  wife  joining,  or  sold  at  a  judicial 
sale  on  an  execution  against  him,  prior  to  tak- 
ing effect  of  the  act  of  52  abolishing  dower,  and 
he  dies  salwequent  to  such  act,  widow  is  entitled 
to  no  interest  therein,  (n.  R.  S.  '81,  2482,  2491.) 
<3rfman  v.  DeWM,  58-428,  '76;  Strong  v.  CUm, 
12-37,  '59:  Maiy  v.  FUUher,  40-575,  '72 ;  Gtfc»  v. 
<?uj^  18-487, '59;  Sbrong  t.  Dennix,  18-514, 
'59;  2faf6ottT.  Armatrmg,  14-254,  '60;  Oainet  v. 
ITaZfar,  10-361, '61;  (met  v.  Xaw,  14-16,  '59; 
Carr  v.  Brady,  04-28,  '78 ;  Bowm  v.  Prtdoa,  48- 
367, 74.  See,  when  lost  by  judicial  sale, 
T.  Stani^,  51-423,  '75  ;  Logan  v.  Waitoit,  1 
'69;  FranUv.  Harrow,  18-607 '59. 

11821.  The  widow  may  redeem  lands  of  her 
husband  from  a  mortgage  executed  by  him  prior 

such  act.   May  r.  Fletcher,  mjffa. 

1182S>  A  man,  during  marriage,  purchased 
certain  land,  which  he  entered  upon  and  im- 
proved, and  of  which  he  received  from  his 
vendor  a  deed  of  conveyance  in  fee-simple, 
which  was  misplaced,  by  grantee,  without  hav- 
ing been  recorded;  and,  with  his  consent,  an- 
other deed  was  made  to  his  son  by  said  vendor. 
Afterward,  the  fother  and  son  executed  a 
uor^afe  of  the  land,  In  which  the  wife  of 
the  former  dM  not  Join.  The  father,  son,  and 
said  wife  resided  as  one  family  upon  the  land, 
and  cultivated  it  from  time  of  said  purchase 
till  father  and  son  died,  leaving  said  wife  sur- 
viving, and  said  mortgage  unpaid.  Held;  that 
sarriTing  wife  was  entitled  to  one-third  of  land 


in  fee-simple  as  against  mortgagee  seeking  to 
foreclose  his  mortgage.  Sutbm  v.  Jerms,  31-265, 
'69. 

11828.  Such  widow  is  entitled  to  her  one- 
third  interest  as  against  a  mortgagee  with  no- 
tice, or  subsequent  purchasers  with  notice. 
Sranrum  v.  Jfay,  42-92.  '78.  Cf.  BanUm  T. 
Waterbury,  81-168,  '69;  Ferry  t.  Bobinton,  25- 
14,  '65. 

11824.  If  she  has  joined  in  mortgage,  a 
foreclosure  sale  does  not  bar  her  right  to  re* 
deem  her  third  part.    Oram  T.  Braden,  02-93, 

'78. 

11825.  A  valid  sale  of  the  land  by  a  widow, 
while /erw  tUe,  can  not  be  affected  by  her  sub- 
sequent marriage ;  and  her  conveyance  after 
such  marriage,  in  fultitlment  of  her  contract 
before  marriage,  is  not  an  alienation,  within  in- 
tent of  sec.  18.  DewetK  Beagan^  40-613,  72 
{v.  a  S.  '81,  2484.) 

11826*  The  widow  may  claim  her  third  in 
lands  of  her  husband,  mortgaged  by  him  prior 
to  act  of  '52,  without  her  joining,  to  secure  ad- 
Tances  made  for  him,  if  such  advances  were 
made  after  May  6,  '53.  Morton  v.  A^oWc,  22-160, 
'64.   Cf.  82-497. 

11827.  Under  the  R  S.  of  '43,  if  a  man  died 
intestate,  leaving  a  widow,  her  right  to  one- 
third  of  surplus  of  his  estate  remaining  after 
payment  of  his  debts,  vested  at  moment  of  his 
death ;  and  where  wife  died  before  distribution, 
her  third  went  to  her  administrator.  MiUa  t. 
Marthall,  8-54,  '56.   (r.  R  S.  '81,  2483.) 

11828.  Under  statute  of  '43,  the  wife,  in  de- 
fault of  other  heirs,  inherited  estate  of  her  hus- 
band. 5^v.»r.  W.  V.  Canal  G).,  8-179, '51.  (». 
R.  8.  '81,  2490.) 

11829.  The  right  of  widow  to  one-third  of 
estate  of  deceased  husband,  is  absolute  against 
creditors,  unless  she  has  waived  her  ri^ts  by 
joining  with  husband  in  a  mortgue.  Berry  t. 
Borion,  25-274,  '65;  Banian  t.  Waiet^Mry,  81- 
168,  '69. 

11880.  She  takes  one-third  of  lands  mort- 
gaged without  warranty,  in  which  she  joins,  at 
a  time  when  neither  had  title,  but  which  hus- 
band afterwards  acquired  in  fee.  Cvrren  v. 
Driver,  88-480,  '70. 

11831.  When  only  a  portion  of  purchase- 
money  has  been  paid  by  husband,  widow,  on  his 
death,  takes  one-third  of  such  portion.  Chrwr 
V.  Gmw,  68-371,  '79. 

11382.  A  widow,  while  she  is  not  wife  of  a 
subsequent  husband,  mav  dispose  of  her  sepa- 
rate property,  even  though  it  came  to  her  by  vir- 
tue of  a  prior  marriage,  and  she  have  children 
by  such  marria^.    NetbUfv.  Trmdle,  64-183,  78. 

11388.  A  died,  leaving  a  widow  and  child- 
ren. By  partition  of  his  estate,  widow  took  one- 
third  and  children  two-thirds.  Widow,  on  day 
prior  to  her  second  marriage,  conveyed  her  por- 
tion to  a  third  person,  who  re-conveyed  it  to  her 
after  her  marriage.  Both  of  these  conveyances 
were  without  consideration.  She  died.  Her 
husband  brought  suit  for  partition  against  her 
former  children,  who  claimed  title  to  whole. 
Beid;  husband  was  entitled  to  one-third  and 
children  to  two-thirds,  as  she  did  not  hold  title 
by  virtue  of  her  previous  marriage,  but  by  a 
new  title.  Sec.  1 8  was  not  a  restriction  of  her  right 
to  alienate  when  she  held  under  her  new  title. 
Neabia  V.  TrindU,  64^183,  78.  (».  R.  S.  '81, 
2484.) 

11884.  If  the  owner  of  real  estate,  not 
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worth  orer  $1,000^  dies  intestate,  and  without 
issue,  or  their  descendants,  but  lenTing  a  widow, 
under  sections  7  and  25  of  statute  of descents, 
such  widow  shall  be  entitled  to  the  whole,  as 
against  the  surviving  father  of  intestate,  al- 
though the  real  estate  was  a  gift  from  said 
father.  Thomas  V.  Thomas,  18-9,  '62.  (v.  R.  S. 
'81,  2473,  2489.) 

11835.  Section  36  must  be  construed  as  if  It 
read  "  If  a  husband  or  wife  die  intestate,  leav- 
ing no  children  or  their  deaeendanls,  and  no  father 
nor  mother,  the  whole  ♦  •  •  shall  go  to  sur- 
vivor." JTyfcv.Aye,  18-108, '62.  B.  S.  '81, 
2490.) 

11836.  A  snniTinf  wife  to  entitled  to  the 

SUM  of  f 300,  allowed  her  by  1 R  S.  '52, 251,  sec. 
21,  notwithstanding  she  may  have  accepted  the 
provision  made  for  her  by  will  of  her  husband. 
loring  v.  Ora/t,  16-110,  '61 ;  Cheek  v.  Wilson,  7- 
354,  '55;  Dean  v.  Za/oti,  8-71,  '56;  Ihtnham  v. 
Jhppan.  81-173,  '69.    (r.  R.  S.  '81,  2269.) 

11887>  Before  property  can  vest  in  her  there 
must  be  an  appraisement.  HarreU  v.  Hammond, 
86-104, '65. 

11888.  But  husband  may,  by  will,  deprive 
her  of  any  share  of  residue  of  personal  estate. 
Gaffer  v.  Richardson,  27-122,  '66;  BaUiffv.  Baldr 
win,  20-17,  '67. 

11889.  If  widow  does  not  claim  such  $300 
during  her  life-tirae,  it  goes  to  her  personal  rep- 
Ksentatives.  Bratnai  v.  Curry,  88-399,  '70.  {v. 
R.  S.  '81.  2269). 

11840.  A  widow's  share  In  personal  prop- 
erty left  for  distribntlon,  on  settlement  of  es- 
tate of  her  deceased  husband,  is  same,  whether 
she  be  widow  of  a  first  or  any  subsequent  mar- 
riage.  Sigler  v.  Booker,  80-386,  '68. 

11341.  Under  the  statute,  the  widow  and  mi- 
nor children  are  entitled  to  occupy  the  dwell- 
ing and  adjacent  fields,  not  exceeding  forty 
acres,  for  one  year  from  the  death  of  the  hus- 
hand,  free  from  rent ;  but  where  minor  children 
are  removed  by  their  guardian,  he  can  not  main- 
tain an  action  against  widow  to  recover  any  part 
of  rental  value  of  premises  for  such  year.  Wearnr 
v.  Lou:,  29-57,  '67.  (v.  B.  S.  '81,  2492.) 

11342.  They  may  also  enjoy  the  faults  and 
products  of  same,  which  may  mature  during 
Buchyear.   Swain  v.  SarOov,  62-546,  '78. 

11848.  This  right  does  not  include  a  store- 
room, though  it  be  in  same  boilding.  WUHamaon 
T.  Aah,  7-495,  '56. 

Ii844*  Xor  does  It  include  whole  farm. 
Qnmes  V.  WUson,  4  BIf.  331,  '37. 

11845.  Life  estate.  The  widow  and  third 
wife  of  A,  who  died  seized  of  land,  leaving  sev- 
eral children  by  his  former  wife,  and  no  chil- 
dren by  widow,  takes  a  life  estate  in  one-third 
land.  Longlois  v.  Lon^oitj  48-60,  '74 ;  Ogle  v. 
-Stoops,  11-S80,  '58;  J&dbfcitf  v.  iftfaon,  2^22, 
'65;  Hendru  v.  McBeth,  61-473,  '78 ;  Loudon  v. 
James,  31-69,  '69;  liartindak  v.  MuimdaU,  10- 
566,  '58. 

11346.  Such  second  wife  is  entitled  to  one- 
third  of  realty,  in  value,  for  life.  Russell  v.  Rus- 
kIL  48-456, '74. 

11347.  The  only  exception  is  where  a  hus- 
band leaves  lAildren  surviving  him  by  subsequent 
wife.    (Me  T.  Sux^  supra. 

11848.  Widow.  A  died,  the  owner  in  fee  of 
real  estate,  leaving  his  widow,  children  by  a 
former  marriage,  and  children  by  latter  mar- 
riage. Afterward,  bis  widow  died,  leaving,  be- 
sides children  mentioned,  children  by  her  former 


marriage.  Held;  third  of  land  of  A,  thus  cast 
upon  widow,  descended,  upon  her  death,  to  her 
heirs,  including  all  her  children  by  both  mar- 
riages, and  excluding  children  of  A  by  a  forma 
marriue.  Heavenndge  v.  Hdaan,  56-90,  '77: 
MeMaJan  t.  Miehaxls,  28-462,  '64.  Cf.  TTiBinu 
V.  Kenner,  58-396,  '76. 

11349.  A  widow,  seized  of  one-third  of  her 
late  husband's  land,  died,  leaving,  surviving  her, 
children  by  said  husband  and  also  by  a  former 
marriage.  Held;  said  third  interest  descended 
to  her  children  by  both  marriages  equally.  3fe- 
Clanahan  v.  Trtdford,  46-410,  '74. 

11860.  Widow.  A  died,  leaving  widow,  and 
children  by  her  and  by  a  former  marriage.  W  idow 
died,  unmarried,  seized  of  third  in  her  late  hiu- 
band's  estate.  Held;  her  said  interest  descend- 
ed to  her  own  children,  and  not  to  children  of 
A  by  his  former  marriage.  Smith  v.  Smithy  28- 
202,  '64;  Coffman  v.  Barisch,  25-201,  '65. 

11851.  Alienation.  When  a  widow  subae- 
quentl^  marries  and  acquires,  by  descent,  an  in- 
terest in  lands  of  her  first  husband,  though  she 
can  not,  during  a  tecond  coverture,  alienate  it, 
it  will  descend  to  her  heirs,  subject  to  payment 
of  debts  for  which  she  is  liable,  (r.  B.  S.  '61, 
2484.)    PhUpot  V.  TVeW,  20-609,  '63. 

11352.  Such  widow,  taklng  lands  by  descent 
from  her  husband,  takes  In  fee,  and  her  second 
marriage  only  aflect*  her  power  of  alienation. 
MaUoi  V.  Hightshue,  39-95,  72;  Barnes  V.  Men^ 
25-222,  '65;  Jackson  v.  Finch,  27-316,  '66.  CI. 
Ooodrieh  v.  Myer»,  25-10:  Ne«i>y  v.  Hittdnuty 
22-334,  '64;  Murphy  v.  Hmry,  8&-44!^  11;  St- 
brell  V.  Htghes,  78-186, '80;  Knightr.  MeDmild, 
37-163,  '71. 

11353.  This  disability  ts  removed  by  death 
or  divorce.    Piper  v.  May,  51-283,  '75. 

11854.  It  is  immaterial  whether  there  be 
children  by  such  former  marriage ;  and  a  mort- 
gage of  real  estate  is  within  prohibition  of  stat- 
ute. .PomrsT.KonlPtnUe,  41-432, 72;  KniMto 
V.  Shaffer,  35-341,  71. 

11855.  Neither  can  she  alienate  by  an  estop- 
pel in  pais.    Ui^ried  V.  Heberer,  68-67,  78. 

II806.  But  court  may,  in  a  suit  for  parti- 
tion, direct  a  sale  and  make  such  investment  of 

Eroceeds  as  will  secure  principal  to  her  upon 
er  surviving  her  husband,  or  to  her  children, 
on  her  death.   Findi  v.  Jaekum,  80-387,  '68. 

11857.  Secl8,actor  descents,  is  a  rule  of  de- 
scent, and  not  of  limitation  of  widow's  estate, 
(t..  R.  S.  '81,  2484.)  Jooteonv.  Hndl,2J-316,'66. 
Cf.  Qoodriehv.  Myers,  25-10,  '65. 

11858.  Sec  18  should  not  be  construed  to 
prevent  a  widow,  who  marries  a  second  or  sub- 
sequent time,  from  directing  which  of  two  pieces 
of  land  shall  be  sold  on  execution  to  pay  a  debt 
which  must  be  paid  by  sale,  independin^  of  her 
consentofoneorother.  Jf  aeemi^ that  Uiat section 
should  only  be  applied  in  restraint  of  right  of 
wife  to  convey  her  real  estate  in  fee-simple,  while 
she  has  children  living  by  former  husband,  who 
might  inherit  it.  Blacl^aeh  v.  Harvey,  14-5&4, 
'60.  (V.B.S. '81,2484.)  iM{v.A>6erta,51-281> 
'76 ;  &i>ttM  V.  Hardin,  64-85,  78. 

X.  Statute  of  Beseents  1^7  Seetlou. 

11850*  A  ri^t  claimed  under  section  3,oS 
act  of  March  4,^63,  amending  sections  18, 24, 25 
and  26,  of  act  regulating  descents,  etc.,  can 
not  be  enforced  if  not  brought  within  90  days 
from  March  9,  '67,  date  of  its  repeal,  when  lim- 
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itation  is  pleaded.  DeMom  t.  Naebm,  81-219, 
'69. 

11860.  If  complaint  to  enforce  such  right 
shovs  that  it  was  not  brought  within  90  days,  it 
-will  be  bad  on  demurrer.  Leard  v.  Leardf  80- 
171,  '68. 

11561.  Br  sections  17  and  87,1  R.S.  250- 
1  (as. '81,2483, 2491),  the  interestofawldftw 
in  real  estate  of  her  deceased  husband  is  reduced 
only  in  favor  of  creditors.  Joknaon  v.  Jokntm,  9- 

28,  '57. 

11562.  Section  18.  Act  of  March  9,  '67 
(Acts  67,  p.  504)  repealed  act  of  March  4,  '53, 
ameDdatory  of  sec.  18of  statute  of  descents,  there- 
for reWring  said  sec.  18,  which  is  still  in  force. 
ZUer  7.  ClaUoa,  71-237,  '80.    (B.  S.  '81,  2484.) 

11S6S.  For  up  to  act  of  March  12,  '77  (Acts 
•77,  sp.  sess.  p.  73),  a  repeal  of  a  repealing  act  re- 
TiTecf  the  on^nal  act,  and  such  act  was  pros- 
pective only  in  its  operations.  Id.;  Nibiack  v. 
ISoodman  «7-174,  '79. 

11864.  A,  a  widow,  owning  r«al  estate  by  vir- 
tue of  a  former  marria^,  married  a  second  time, 
and,  durinff  such  marriage,  died^  leaving  B,  is- 
vae  of  hei'  first  marriage,  and  C,  issue  of  her  lec- 
■ond.  Hetd;  real  estate  descended  to  B.  3Wsr  v. 
•Ctayton,  eapra. 

11366.  If  A  had  survived  such  second  mar- 
riage and  then  died,  the  real  estate  would  have 
descended  to  her  hein  generally,  including  B. 
Id. 

11866.  Swamp  land  eertlflcate.  Where  a 
purchaser,  holding  a  certificate  of  entry  under 
«ec.  11,  act  of  Mar.  29,  '52,  1  B.  S.  '76,  952,  re- 
lating to  swam^  lands,  died  intestate,  leaving  a 
-widow,  and  children  by  her.  Hdd,-  one-third 
oi  such  land  vested  in  widow,  subject  to  restric- 
tions imposed  by  sec.  18,  statute  of  descents, 
and  residue  to  children.  Edmoadton  v.  Com, 
"62-17,  '78. 

11367.  Widow.  Secfl.  2,24,and26.  Un- 
•der  sec.  26,  1  RS.  '76,  p.  413  (K.  S.  '81,  2490), 
where  a  husband  died  intestate,  leaving  no 
child,  and  no  father  or  mother,  but  a  widow, 
■whole  of  his  property  goes  to  her.  SeoU  v.  SU- 
wn,  64-76,  '78. 

11368.  Where  intestate  left  no  |ather  or 
mother,  but  a  grandchild  by  a  former  marriage, 
and  also  a  widow,  who  was  a  second  wife,  oy 
whom  he  had  one  child,  but  which  was  not  liv- 
isK  Bt  time  of  his  death  and  subsequent  death 
•of  nis  widow,  grandchild  stands  in  place  of  his 
child,  and  inherits  entire  property,  under  sec.  2 
«nd  proviso  in  sec.  24,  construed  together.  Id. 
(e.  R  8.  '81,  2468,  2487-2490.) 

11869*  The  legislature  intended  that,  when 
a  new  line  of  descent  was  commenced  bv  mar- 
riase  of  a  second  or  subsequent  wife,  and  ended 
'with  wife,  for  want  of  issue,  it  should  be  cast 
back  into  original  line  from  which  it  was  di- 
Terted  by  such  marriage.  Id. 

11370.  Words  ''children  alive,"  as  used  in 
the  proviso  of  sec.  24,  means  "children  or  their 
■descendants  alive."  Id. 

11371.  Under  sees.  24  and  27,  statnte  of 
■descents,  the  surviving  childless  second  wife  of 
deceased  husband,  leaving  children  by  former 
wife,  is  entitled  to  Ufe  estate  only,  in  one-third 
of  lands  of  such  husband,  acquired  by  him  dur- 
ing such  second  marriage,  and  sold,  during  his 
liK-time,  on  execution  upon  judgment  against 
him,  to  which  said  wife  was  not  party.  J9«n- 
drix  V.  Samamm,  70-360,  '80.  (r.  B.  S.  '81,  2487, 


11872.  Body  of  sec.  24  treats  only  of  descent 
of  personal  propertv  of  such  deceased  husband ; 
and  proviso  only  of  descent  of  his  lands.  Id. 

11873.  Sections  16,  18,  22  and  28.  The 
father  of  A  died  intestate,  leaving  A  and  his 
widow  as  his  only  heirs.  The  widow  again 
married ;  and  died,  leaving  a  child  by  the  second 
marriage,  and  A  and  her  husband  surviving. 
Hdd;  all  the  realty  of  which  the  father  of  A 
died  seized,  belonged  to  A.  Mathers  v.  Scott,  87- 
303,  '71.    (c.  R  S.  '81,  2481,  2484,  2485,  2486.) 

11874.  Husband  and  wife.  Section  26. 
If  a  Jeme  covert  die  intestate,  leaving  no  child, 
and  no  father  or  mother,  but  her  husband  sur- 
viving, whole  of  her  estate  descends  to  her  hus- 
band. Sections  1  to  7  (R  S.  '81,  2467  to  2473), 
do  not  apply  to  surviving  husbands  or  wives. 
{v.  R.  8.  '81,  2490.)    Shaw  v.  Bree»e,  12-392,  '59. 

11876.  If  a  husband  die  under  same  circum- 
stance, and  widow,  having  re-married,  her  hus- 
band joining,  had  conveyed  to  a  third  person 
her  interest  in  land  acquired  by  descent  from 
her  former  husband,  purchaser  was  entitled  to 
same  interest  which  said  husband  had  at  time 
of  his  decease.  St^itan  v.  MeGoaen.  88-139, 
'70. 

11876.  Sec.  26  of  statnte  of  descents  was 

amended  by  act  March  4,  '53,  which,  in  effect, 
was  declared  constitutional  by  OreeJuxulU  S. 
Turn.  Co.  v.  Slate,  28-382,  '67  (which  overruled 
Langdon  v.  Applegaie,  6-327,'54).  Fierce  v.  Pierce, 
46-86,  74.    (V.  R  8.  '81,  2489.) 

11877.  Act*53,  Section  26.  A  died  in  '72, 
intestate,  seized  of  certain  lands,  leaving  surviv- 
ing him  a  widow,  but  no  children,  uther  or 
mother.  He  left  brothers  and  sisters,  (v.  R  8. 
'81,2490.)  .He«/  widow  entitled  to  all.  Act  of 
'53  unconstitutional.  Hoffman  v.  Bacon,  60-379, 
'76.    Cf.  48-60. 

11878.  Also,  when  a  portion  of  estate  was 
devised  and  a  portion  undevised.  Xindaow  v. 
Z^ndMy,  47-283,  '74. 

11879.  Sees.  24  and  86.  Anien4meiit8*68. 
The  amendatory  act  '53,  to  sectionB  24  and  26 
of  statute  of  descents,  continued  in  force  till  act 
March  9,  '67.  LongUm  v.  Londma,  48-60,  '74. 
(v.  R.  8.  ^81,  2487,  2489.) 

11380.  Sees.  26  and  26,  act  of  Mar  14,  »52, 
remain  in  full  force  and  effecL  Iney  were 
amended  by  act  of  March  4,  '53,  but  this  act  was 
repealed  by  act  of  March  9,  '67,  and  original  sec- 
tions revived.  Waughr.Me!f,99-4S2,'7d.  (V.R 
8. '81,  2489,2490.) 

11881,  The  said  act  of  '67  pving  90  days 
within  which  to  brin^  an  action  for  any  rights 
arising  thereunder,  did  not  intend  that  there 
should  be  any  exceptions  to  this  limitation,  in 
favor  of  any  person,  whether  under  disabilities 
or  not  Id. 

11882.  Sections  7  and  26.  A  died  intestate, 
without  issue,  leaving  his  widow  and  faUierand 
mother.  The  real  estate  of  which  he  died  seized 
came  to  hiro  by  gift  from  his  father,  in  consid- 
eration of  love  and  affection.  Two-thirds  of  said 
realty  was  sold  by  administratrix  to  pay  debts. 
The  other  third  went  to  widow.  Hem;  the  en- 
tire proceeds  arising  from  said  sale,  less  amount 
of  debts  which  must  be  satisfied  by  a  sale  of 
lands,  on  account  of  insufficiency  of  personalty, 
should  go  to  father.  Sec.  7,  and  not  sec.  25, 
governs.  JtfiteiWiT.iWitAarai,  17-146, '61.  (r.  R 
8.  '81,  2473,2489.) 

11383.  See.  41,  statnte  of  descents,  has 
no  reference  to  a  case  where  widow  claims  whole 
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estate  as  an  heir,  under  sec.  56.  It  intends  that 
she  xhall  not  be  entitled  to  both  (iroviuions  pro- 
vided hy  will  and  one-Uiird  as  wtdmc.  {v.  K.  S. 
'81,  2505.)    Armstm^  v,  Serreman,  18-422,  '59. 


DBSCRIPTIONS. 

I.  QeneraUy. 

II.  Peraonal  Property. 

III.  Bejertnee  to  other  bubnoMsatt, 

IV.  FwU  Evidence, 
V.  Bdbmation. 

VI.  VarioHee. 

I.  Generallj. 

11884.  Cured  bj  Terdlct.  Complaint  to  set 
aside  the  conreyance  of  property  Indefinitely 
described  "  as  a  tobacco  factory  in  city  of  Lo- 
gansport,  situate  at  the  lock  foundry,  is  good 
enough  on  motion  in  arrest  of  judgment  It  is 
cored  by  Terdict.   Aybrd  v.  Baker,  &^279j '76. 

11886.  Description  In  petition  for  a  ditch 
need  not,  under  section  2,  act  of  March  9,  75, 
(1.  R.  S.  76,  428)  be  very  accurate  as  to  lands 
to  be  affected.  But  description  in  viever'g  re> 
port  shoold,  under  sec.  12  of  said  act,  be  suffi- 
cient  to  be  placed  on  tax  duplicate.  &iahr  v. 
Sehofield,  66-168,  '79.  («.  B.  S.  '81,  428^4303, 
4304.) 

11886*  In  such  report,  termini  were  described 
a«  foUom :  "  Banning  at  a  point  in  the  south- 
east qnarter  of  sec.  4-16-4";  and  being  described 
as  running  from  a  given  point,  "  thenoe  under 
said  pike,  through  tne  mill-race,  into  F  creek, 
aaid  mill-race  belonging  to  H,  8  &  B."  Held; 
description  insufficient.  2d. 

118S7.  A  mortgage  described  the  mortgaged 

S remises  by  metes  and  bounds  in  a  certain  sec- 
00^  ''otherwise  described  as  lot  No.  6  in  said 
section."  Hdd;  description  sufficiently  certain. 
Beimoldtr.SjaeiKer,  66-145,  79. 

11888.  Tne  description  in  a  mortgage  is  snfl- 
elent  whenever  the  land  Intended  to  be  mort- 
nged  can  be  ascertained  hj  lU  Endah  v. 
SocAe.  6-6^  '64. 

11889.  A  mortgage  duly  described  certain 
land  as  in  a  certain  county.  It  was  a  part  of 
complaint  in  an  action  to  foreclose  same.  Sher- 
iff's deed,  made  in  pursuance  of  a  decree  and 
sale  in  such  action,  also  described  county  and 
state.  But  judgment  of  foreclosure,  though  it 
correctly  descrioed  land  as  to  section,  township 
and  range,  failed  to  set  forth  the  county  ana 
state.  It  was  maintained  such  failure  vitiated 
sale.  Sdd;  judicial  notice  will  be  taken  of  pub- 
lic surveys  of  state,  and,  therefore,  that  land 
could  have  been  in  no  other  county  tnan  in  Mor- 

San  conn^,  Indiana;  and  as  judgment  was  ren- 
ered  by  Morgan  circuit  cour^  presumption 
must  be  in  favor  of  iarisdidion  ot  such  court. 
The  sale  was  not  voio.  Burion  v.  Ferguaim,  69- 
486,  '80. 

11390.  The  petition  of  an  administrator  to 

sell  land,  described  it  as  follows:  "S.  E. quar- 
ter of  sec.  19;  T.  12:  9,"  and  did  not  givecoun- 
ty  or  state  in  which  land  was  situate.  Heid;  de- 
j^ption  insufficient.    Weed  v.  Edttumds,  4-468, 

11891.  A  purchased  certain  land  at  a  sale 
for  taxes,  which  was  described  as  "  seventy-six 
acres  of  land,  being  a  part  of  the  southeast  quar- 
ter of,"  etc,  giving  township  and  range,  and  also 


county  and  state.  A  afterward  conveyed  same 
land  to  B,  by  the  same  description,  identifying 
it,  also,  as  piece  sold  to  him  by  auditor,  etc.  The 
statute  provides  that  when  less  than  whole  i». 
sold  for  taxes,  quantity  sold  shall  be  laid  off  in 
a  square  form.  In  northwest  corner  of  tract 
Held;  deed  of  B  sufficiently  identified  land.  Jfo- 
jor  V.  BnisA,  7-232,  '55. 

11392.  Honuments.  The  law  is,  that  where, 
in  a  conveyance,  there  are  calls  for  permanent 
natural  objects,  and  for  other  traosieot ones, calls 
for  permanent  natural  objects  govern.  Iht  v. 
iKWrdA,  2-274,  '50. 

11898.  A  conveyed  a  lot  to  B,  bounded  <n 
one  side  by  "an  alley."  The  alley  referred 
as  opened  and  used  for  several  years,  was  six- 
teen feet  in  width;  as  recorded,  tw^ve  feet; 
leaving  a  strip  four  by  forty-seven  feet,  between 
A's  line  and  recorded  alley,  to  which  be  had  no 
title.  Held;  either  alley  would  answer  descrip- 
tion in  deed.  ifeM;  a  grant  is  to  be  taken  most 
strongly  asainst  grantor.  Held;  to  identify  lot 
conveyed  by  A  to  B,  it  was  proper,  in  case  of 
doubt  as  to  which  alley  was  meant,  to  look  to 
intention  of  parties,  as  deduced  from  circum- 
stances surrounding  them ;  as  that  land  in  dis- 
pute had  before  been  conveyed  by  A  to  C;  that 
alley  de /ado  was  of  same  width  as  that  of  which 
it  was  a  continuation;  that  there  was,  at  time 
of  sale,  a  fence  on  line  of  alley  de  facta.  Where 
two  objects  or  lines  answer  calls  of  a  deed,  and 
it  appears  that  grantor  owned  up  to  one,  but 
not  space  between,  that  which  call  first  meets  is 
boundarv.    Hunt  v.  /Voncu  6-302,  '54. 

11894.  A  deed  described  land  as  follows: 
"The  S.  E.  i  sec.  8,  town  38,  N.,  B.  5,  E.,  less  a 
strip,  twenty-five  rods  in  width,  off  the  east  side 
of  said  described  premises ;  and,  also,  less  a  stii^ 
twenty-five  rods  in  width  off  the  west  side  i£ 
aaid  aeacribed  marier  section,  containing  one  hun- 
dred acres  of  land,  be  the  same  more  or  less,  ex- 
pressly reserving  a  right  of  way^  from  the  east 
side  of  said  premises,  across  said  nr^ises,  to 
the  highway-on  the  west  side  of  saia  prenuse^'' 
etc.  Held;  premises  conveyed  is  bounded  M 
the  west  by  highway,  though  less  than  twenty- 
five  rods  from  west  side  of  quarter.  Hdd  ;  mon- 
uments, in  descriptions,  control  measurements. 
Simoaton  v.  Thamtmn,  55-87, 76.  Cf.  (%  £wu- 
viiU  V.  Bige,  25-525,  '64. 

11395.  In  aseertalutng  boundaries,  visible 
monuments  control  other  designations  not  ob- 
vious to  senses.   EmmoM  v.  Kiger,  28-483,  '64 

11896.  Deflclencr  In  Burrejred  townships. 

The  effect  of  acts  of  May  10, 1800,  and  Feb.  11» 
'05,  is  to  maintain  comers  originally  marked, 
if  they  can  be  found,  whether  subdivisions  con- 
tain more  or  less  than  legal  quantity ;  bat  if 
they  can  not  be  found,  then  excess  or  deficien(7 
shall  be  apportioned  to  each  subdivisi<m  con- 
tained within  boundary  where  comeis  are  thus 
lost.  If  lines  fall  short,  deficiency  should  be  >o 
apportioned  that  each  subdivision  should  lose 
same  quantity  where  they  were  originally  rep- 
resented and  sold  as  containing  same,  but  not 
where  they  were  represented  and  sold  as  con- 
taining different  quantities,  i.  e.,  where  one  was 
sold  as  80  and  other  as  60  A.,  and  no  dividii^ 
line  or  comer  could  be  found,  and  both  tracts 
contain  only  three-fonrths  of  140  A.,  the  loss  to 
larger  piece  would  be  20  and  to  smaller  13  A., 
and  not  17i  A.  each.  Bailey  v.  ChanMia,  29-33, 
'63. 

11897.  In  an  action  to  recoTCr  real  e»> 


Digitized  by 


Google 


DESCRIPTIONS  1. 


527 


iaifif  complaint  was  in  two  paragraphs.  One 
described  land  in  general  terms;  other  with 
words  of  a  particular  description.  Each  pro- 
fessed to  describe  same  tract.  Descriptions  were 
inconsutent,  and  coatd  not  stand  together.  Htld  ; 
the  particnlar  description  must  govern.  Inge  v. 
aarrtU,  88-96, 11.  Cf.  Oano  v.  Aidridffe,  37-294, 
'66 

11898.  Htstake.  The  lands  mortgaged  were 
described  as  "  the  southwest  quarter  of  section 
31,  township  4  north,  range  11  east,  and  also  the 
following  tract,  adjoioing  the  above-described 
tract  OD  the  west,  to  wit :  forty  rods  in  width  ofi' 
the  east  side  of  the  nortKeatt  quarter  of  section 
36,  township  4,  of  range  10  east,  which  said 
tract  extends  forty  rods  in  width,  as  aforesaid, 
and  from  the  north  line  to  the  south  line  of  said 
last-mentioned  quarter-section."  Hetd;  there 
was  less  probability  of  mistake  in  that  part  of 
description  which  described  second  tract,  forty 
rods  in  width,  as  "  adjoining  the  former  on  the 
west,"  than  in  the  description  of  the  quarter- 
section,  by  numbers,  in  which  such  fortv-acre 
tract  was  sitaated ;  and  hence  the  court  will  give 
effect  to  former  and  reject  latter.  Qray  y.  Stiver, 
24-174,  '66. 

11899.  The  descriptions  are  repngaant  and 
impoasible.  If  both  are  certain,  both  are  void. 
Id. 

1 1400.  A  mortgage  on  land  described  same 
as  "  the  one-half  interest  in  "  a  certain  described 
tract, "  except  about "  a  certain  number  of  acres 
as  "described  in  the  deed  of"  a  third  petBon  to 
mortgagor.  Seld;  in  suit  to  foreclose,  oy  mort- 
gagee, against  a  junior  mortgagee,  description 
sofficient ;  and  record  of  mortgage  was  notice  to 
defendant  of  boundaries  of  such  tracL  Wallace 
▼.  Fitrber,  62-103,  78. 

11401*  AnaBsessment  for  street  Improve- 

■Lents  should  show  amount  for  which  each  lot 
or  piece  of  land  is  liable ;  affidavit  for  precept 
should  conform  to  it.  In  this  respect,  although 
differrat  lots  or  pieces  of  land  belong  to  same 
owner.   Balfe  v.  Joknton,  40-235, 72. 

11402*  An  order  of  eoMmitment,  based 
npon  an  order  that  defendant  deliver  to  sheriff 
certain  goods,  is  void,  unless  such  order  upon 
which  it  is  based,  sufficiently  described  such 
goods.    Printt  v.  PrtsaUy,  62-491,  78. 

11408.  Description,  lo  a  lease  or  contract 
required  to  be  in  writing,  understatnte  of  frauds, 
can  not  be  supplied  by  oral  evidence,  but  an 
unbiquity  may  be  explained  and  the  premises 
identified.  v.  AinwB,  2»-103> '67.  Cf.  24- 
346. 

11404.  Following  was  made:  "I  have,  this 
day,  sold  to  A  my  lot  on  the  plat  in  the  town  of 
South  Bend,  on  the  plat  of  said  town  on  the 
river  bank.  I  have  received  value,  and  will 
make  the  deed  as  soon  as  convenient "  (dated, 
signed  and  attested).  Held;  parol  evidence  is 
admissible  to  identify  lot.  It  may  be  specifi- 
cally enforced.    0)leriek  v.  Hooper,  8-316,^62. 

11405.  If  written  instrument  contains  all 
facts  of  a  contract,  except  such  as  may  be  proved 
by  parol,  it  is  sufficiently  certain  to  be  enforced. 
Gi&idt  V.  Hooper,  a-316,  '62. 

11406*  Provided  necessary  averments  are  in 
complaint    Tbrr  v.  Tarr,  20-1 1 8,  '63. 

11407.  Uncertalntr.  A  lease  of  "all  the 
messaage  and  tract  of  land  situate  in  the  county 
of  Wabash,  and  state  of  Indiana,  *  •  •  viz. :  • 
*  *  leather  with  all  the  baildings,"  etc,  is 


wholly  void,  for  nneeitainty.  Dinonum  v.  Kdly. 

7-717.  '66. 

11408.  Insufficiency  of  description,  in  a  no- 
tice for  a  mechanic's  lien,  can  not  be  raised  by 
a  demurrer,  but  must  be,  by  motion,  to  strike 
out,  when  proceeding  is  both  tnperBonam  and  m 
rem.  Bouraetiev.  Huhiitger,9^m,'m',  &  Hallo- 
ran  V.  Leaeka/,  89-150,  72. 

11409.  May  be  raised  by  demurrer  when  only 
m  rem.    City  OrairfordgpilU  v.  Barr,  65-367,  79. 

11410.  Notice  or  mechanic's  lieuon"the^ 
mill  and  machinery  located  on  the  following  real 
estate,  to-wit:  situated  in  the  county  of  Starke- 
and  state  of  Indiana,  a  part  of  lot  3,  section  36,. 
in  township  33,  range  4  west,  containing  five- 
acres  "  was  bad  for  uncertainty.  HoweU  v.  Zerhee,. 
26-214,  '66. 

11411.  Notice  described  work  as  done  "  in. 
the  erection  of  the  two  story  brick  building  with 
a  stone  front  on  the  lower  story,  situated  on  the 
northeast  comer  of  the  lot  numbered  fifty-eight- 
(58),  in  that  part  of  the  town  of  AVashington,  io 
Daviess  county,  Indiana,  formerly  called  Livei^ 
pool,"  is  sufficient  (/Hallonm  v.  Leaehey,  89- 
160, 72. 

11412.  This  case  is  distinguished  in  City  of 
Ora^ardmiUe  v.  .Borr,  65-367,  79,  where  it  is  de- 
cidea  that  such  description  is  good  only  when 
complaint  BO  particularly  describee  premises  as 
to  make  it  certain.  A  similar  uncertain  de- 
scription was  held  insufficient  to  sustain  a 
sheriff's  deed  in  Afun^er  v.  Green,  20-38,  '63. 

11418.  It  is  well  settled,  that  a  description,, 
in  the  mortgage,  may  be  sufficient,  as  against  the 
mortgagor,  and  yet  not  be  sufficiently  certain,  if 
copied  literally  in  complaint  to  foreclose,  to 
render  complaint  good,  without  additional  aver- 
ments. But  when  the  description  is  so  indefi- 
nite as  to  render  the  mortgage  indefinite  and 
void,  no  allagation  in  complaint  to  foreclose  can 
make  complaint  good.  Habiltad  v.  jB'd  Gbm's- 
Lake  a»„  56-^,  77. 

11414*  Trespass  for  anlawftallv  cnttlnr 
down  and  removing  a  tree  "  on  and  from  land 
belonging  to  "  M  8  **  in  said  county.  Hdd;  the 
land  was  sufficiently  described.  NewUmd  v.  Slatet 
80-111, '68. 

11416.  Also  for  a  complaint  in  a  civil  action. 
Shipler  v.  leenhoaer,  27-36,  '66. 

11416.  Recovery  of  land.  Complaint  most 
describe  land  sought  to  be  recovered,  with  rea- 
sonable certainty;  and  if  it  does  not  describe 
county  or  state  in  vhich  situate,  objection  may 
be  taken  by  motion  in  arrest  The  uncertain^ 
can  not  be  cured  by  answer.  ^Jtarjf  v.  Langithkf 
85-74,  71. 

11417.  Also,  in  actions  for  forcible  detainer 
of  land.    Boxley  v.  CW/ins,  4  BIf.  320,  '37. 

11418.  Giving  name  of  a  block  and  street 
"in  the  city  of  Indianapolis,"  is  not  sufficient 
Learyr.  LoMtdak,  wpra. 

11419.  Nor  when  described  as  "east  half  of 
south-east  quarter  of  section  22,  town  20  north, 
range  3  east"   Boiley  v.  Cbflins,  supra, 

11420.  Nor  "N.  E.  i  N.  W.  J,  sec.  14,  town 
18,"  etc.   Eei  R.D.  Asifn  v.  Tmp,  16-242,  '61. 

11421.  Nor  when  described  as  "one-half  of 
lot  60,  in  the  town  of  Evansville"  (not  showing 
which  half).   Porter  v.  Byrne,  10-146,  '68. 

11422.  Action  to  enforce  an  assessment 
npon  land  described  in  the  complaint  as  "south 
half  of  the  south  east  yuarterot  sec.  27,  in  town- 
ship 21  north,  in  range  6  east,  in  the  county  of 
Madison,"  and  in  the  assessment  as  the  *'S.  ^  & 


Digitized  by 


Google 


DESCRIPTIONS  I. 


E.  sec.  27,  T.  21,  R.  6,  E.,  20  acres.  Held;  the 
■"quarter"  section  should  be  underBtood,  and  de- 
scription Id  asseflsment  sufficieoL  Etehiaon  Dileh 
Miln  V.  JarrtU,  93-131,  70. 

11438.  Description  of  land  in  report  Of 
■commtssionerB  in  a  partition  suit  should  be 
set  aside,  because  too  indetinite,  when  they  "set 
.off  to  A  65  acres  on  the  east  side  of  the  N.  W. 
iractional  quarter  of  sec.  19,  town  23,  N.  fi.  9  E., 
to  be  cut  on  by  a  line  parallel  with  theeast  line 
of  said  quarter;  to  B,  the  remainder  of  said 
■quarter,  except  7  acres  in  the  northem  part — 
fier  portion  being  75  acres ;  to  C,  7  acres  out  of 
IS.  W.  \,  sec.  19,  and  16  acres  on  the  south  end 
-of  east  J  of  W.  J  of  8.  "W.  \,  sec.  18,  in  all  23 
j,cres,"  etc.   Duling  v.  Johnson,  82-155,  '69. 

11434.  The  following  description  is  sufficient 
in  a  complaint  to  recover  land,  t.  e.  "  all  that 
part  of  the  southwest  quarter  of  section  thirtv- 
three,  townahipnine,  in  range  two  west,  in  Frank- 
lin county,  on  wliich  is  located  and  constructed 
the  turnpike  road  and  toll-house  of  said  "  turn- 
pike company,  and  descriptions  having  the 
toll-houses  "  as  monnments.  H.  N.T.R.&  B. 
T.  a.  V.  Roba-t»,  8a-246,  '70. 

1143o<  Also  following,  in  a  mortsage ;  "  oZ/ 
the  following  real  CBtate,  to-wit,  in  K  E.  qr.  of 
section  36,  north  of  Oiler  Creek,  13,  9—40  A.,"  with 
-State  and  county.    Key  v.  Osfrander,  29-1,  '67. 

11426.  Description  in  an  assessuieut  for  a 
.Btreet  ImproTewent^  is  sufficient,  wlien  a  per- 
-son,  somewhat  acquainted  with  surveying,  b^ 
comparing  estimate  with  contract  and  city  ordi- 
nance, is  able  to  find  and  identify  the  property 
assessed.    F.  &  1.  B.  Co.-v.  Hanna,  B8-S62,  '79. 

11427.  Of  lands  in  complaint  before  a  jus- 
tice, by  a  landlord  against  a  tienant,  to  recorer 
■possession  of  certain  premises  nnlan'full]' 

over,  was  as  follows  :  "  In  Montgomery 
county,  part  of  the  southwest  quarter  of  section 
— f  township  nineteen,  range  four  west,  contain- 
ing," etc  Held;  description  was  too  uncertain 
to  authorize  a  writ  which  would  justify  an  offi- 
■«er  in  ejecting  defendant.  Held;  if  the  evidence 
fails  to  show  that  land  lies  in  county  in  which 
action  is  brought,  justice  can  not  have  jurisdic- 
tion.  JoUy  V.  Qhering,  40-139,  '72. 

11428.  Partition.  Comj)laint  by  heira  of  A 
■against  Iiis  widow  for  partition  of  certain  de- 
scribed lands  of  decedent.  Answer  by  widow 
«etting  op  facts,  showing  ownership  "of  the 
lands  in  question,"  without  describing  it.  Held; 
on  demurrer,  that  answer  sufficiently  described 
land.    Daws  v.  Davu,  48-661.  73. 

1 1439.  An  answer  bv  such  widow,  alleging 
that  she  had  exchanged  land  owned  by  her  in 
fee  (not  describing  it),  for  "the  land  in  ques- 
tion," with  A,  who  had  agreed  to  convey  said 
land  to  herself,  in  her  own  name,  but  who  bad 
conveyed  it  to  her  husband,  without  her  consent, 
is  good.  She  had  an  equity  to  have  this  contract 
or  trust  enforced  against  the  heiia.  Id. 

11480.  Action  to  recover  "a  tract  of  land 
within  the  town  of  C,  commencing  at  the  north- 
west comer  of  land  owned  by  J  B,  *  *  east 
from  the  northwest  comer  of  section  8,  T.  34,  N., 
B.  8,  W.,  thence  south  on  the  line  of  said  B  land 

 ch.  to  the  centre  of  the  J  road ;  thence 

northwesterly,  far  enough  to  make  one  acre; 

thence  north  ch.  to  the  section  linej  thence 

E.  —  ch.  to  the  beginning."  Held  ;  description  is 
sufficiently  certain.  BmeiAavm  v.  SdmvdL  fi4- 
:231, 76. 

11481*  The  articles  of  association  described 


route  as  commencing  where  two  certain  roads 
cross,  at  or  near  the  s.  w.  comer  of  section  16, 
township  16,  and  ninning  thence  along  the  sec- 
tion line,  through  township  16,  and  Greensbora 
township,  to  the  line  dividing  Harrison  and 
Greensboro  townships,  to  a  place  known  at 
Woodville,  at  or  near  the  middle  of  section  19, 
inGreensboro township;  thence  W.j etc.,  to N.W, 
comer  of  said  section  19;  running  thence  N., 
etc.,  on  the  east  side  of  section  13,  range  8  eo^ 
township  17,  to  the  terminus  in  township  18,  in 
section  36,  range  8  eaU,  or  where  the  township 
road  strikes  a  certain  state  road.  H^d;  isaeA^ 
tion  was  sufficiently  certain,  and  shown  tobe  u 
Henry  county.  £«(eU  v.  KnightsUnm,  etc,  T.  On, 
41-174,  72. 

11482.  The  exact  location  of  road  need  not 
appear  in  articles  of  association,  and  may  be 
made  by  board  of  directors!    BamhUl  v. 
Spring,  tie.,  O.  B,  Co.,  51-354,  75. 

11483>  The  following  description  of  a  tH- 
mlnu  oi  a  road  is  sufBcient :  "From  a  pcnnt 
on  the  Newcastle  and  Spiceland  turnpike,  aboii 
forty  poles  southeast  from  the  N.  W.  comer  sec 
4,  T.  16,  N.  R.  10  E.,  and  four  and  one-half  rodt 
north  of  the  bridge,  near  Margaret  Hoover's." 
James  v.  Q.  &  N.  J.  Turn.  Co.,  47-379,  74. 

11484.  A  deed,  conveyin^in  general  tenu, 
witliout  a  specific  description  of  property,  all 
vendor's  property  inherited  from  a  person  named, 
is  good.   .Barnes  v.  BarHeli,  47-98,  '74. 

11485.  Precept  for  sale  of  propertr  for 
street  improvements.  Description  as  f<rflows: 
"The  west  part  of  west  half  of  lot  121  in  the 
original  plat  of  city  of  Lafayette,  bordering  on 
said  improvement  44  feet,"  is  sufficienL  xmki 
V.  aty  lafayelle,  48-116,  74. 

11486.  A  notice  of  Intention  to  hoU  a 
mechanic's  Hen,  as  follows,  is  sufficiently  cer- 
tain :  "that  the  undersigned,  having  furnished 
material  and  labor  in  tlie  erection  of  the  city 
building  now  erected  on  lot  No.  110  on  the  orig- 
inal plat  of  the  town  of  C — ville,  etc.,  "on  the 
aforesaid  part  of  lot  No.  110,  and  the  improve- 
ments and  the  building  thereon,"  for,  etc  (Xtg 
Crati/a-dmUe  V.  JoAnson,  51-397,  76. 

11487.  A  description  as  follows  Is  inaofii- 
cient:  "on  part  of  lot  Na  110  in  original 
plat  of"  C— ville.  OBw  (ha^ordtnlU  v.  Aiem, 
46-438,  '74. 

11488.  The  Wabash  river  ran  diagonally 

through  eastern  and  southem  portion  of  section 
17,  in  Warren  county,  Indiana,  and  cut  three 
of  its  quarter-sections  into  fractional  parts.  The 
major  portion  of  the  southwest  quarter  was  north 
ana  west  of  the  river ;  the  residue  was  south 
and  east  of  it  The  river  was  a  nav^able 
stream,  and  had  been  neither  surv^ed  nor  sold 
by  the  govemment.  A  sold  to  B,  with  following 
description :  "  The  aotUhvxst  frakion  of  section 
17,  town  22,  range  6  west  •  •  except  20  A.  off  of 
west  side  of  above  described  touthvx^  qwaitr^' 
Action  by  B  against  heirs  of  A  to  quiet  title  in, 
and  to  recover  possession  of,  all  of  the  s.  w.  J  of 
said  sec.  lying  north  of  Wabash  river,  except 
20  A.  off  ot  west  side.  JfeM/  error  to  instract 
that  the  deed  from  A  to  B  conveyed  nothing' 
It  is  manifest  that  the  phrases  "  southwest  frac- 
tion" and  "southwest  quarter"  refer  to  same 
tract  of  land.  Stating  the  land  to  be  in  town 
22^  in  Warren  county,  Indiana,  is  equivalent  to 
"  in  town  22  north/'  as  judicial  notice  is  taken 
of  the  location  of  Warren  county,  with  reference 
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to  ranges  and  congreflsioaal  ioirashins.  Dauh 
mm  7.  Jama,  64-162,  78. 

114S9.  An  appUcation  for  a  writ  of  as- 
SMBlieat  muBt  contain  a  precise  description  of 
the  land  takoi  by  a  railrcwd  or  other  company. 
A  description  as  follom:  "extending  diagon- 
ally thiDUgh  said  tract  of  land  (correctly  de- 
scribed) from  a  point  near  the  northeast  cor- 
ner to  a  point  near  the  southwest  comer,"  is  in- 
efficient. T.A  V.  R.  O0.V. Nemsm,  54-121, 76. 

11440.  PetltloH  to  annex.  A  description 
of  lands  to  be  annexed,  in  a  petition  therefor, 
■corresponding  with  congressional  surrey,  sub- 
jeetto  certain  exceptions,  which  can  be  accur- 
atdy  ascertained,  is  sufficient.  iSNb  t.  Oity  /n- 
-djownNrfii,  55-516,  77. 

11441.  A  peUiioB,  to  establteh  a  highway, 
described  it  as  rtmnwjr  on  lAe  Ivm  (Hviding  lands  01 
certain  named  proprietors,  without  averring 
that  it  ran  over  or  upon  such  lands.  Hejd  /  suf- 
ficient. Hedriek  v.  Hednek^  55-78, 76 ;  Sughet  v. 
■Sdieij  84-337,  70. 

11442.  Morteage  on  a  part  of  N.  E.  sec. 
19,  T.  7,  B.  12  E.,  containme  07  acres,  being  the 
nine  bmd  this  day  conreyea  by  H  to  W,  and 
Mng  more  fully  described  in  said  deed.  Heid; 
mortgage  Toid.  Ueld;  mortgage  could  not  be 
introduced  as  evidence.  Held;  evidence  can  not 
1m  introduced  to  make  description  more  certain, 
without  any  pleading  to  justify  such  evidence. 
V%tle  v..ffiMtt,  40-385,  7i  CL  Awii  v.  Okc,  6- 
48I,'65. 

1144S.  AetioK  to  linnelMO  a  nortfafe  on 

^nine^-nine  acres  and  seventy-six  hundredths, 
Ihb  day  deeded  to  him."  Complaint  made  suffi- 
«ait  averments  to  make  a  definite  description, 
but  made  no  such  reference  to  the  mortgage  as 
Tontd  indicate  that  it  was  same  property  mort- 
gaged. HtJd;  mortgage  and  complaint  bad,  for 
oncerUinty.   NoUe  v.Libbert,  84-163, 70. 

11444.  CoMi^alBt  to  foreclose  a  mrtga^ 
4n  nal  estate  in  BCo.,  in  Ind.,  tO'Wit:  "Acer- 
lain  lot  of  land  lying  in  sections  17  and  18  in  T. 
7,  H.  B.  12  E.  For  a  more  definite  description  of 
•aid  tract  of  land,  see  deed  of  conveyance  from  T 
and  wife  to  S,  dated  March  31,  1870,  recorded 
in  the  recorders  office,  at  V.,  R  Co.,  Ind.,  which 
is  made  part  of  this  mortgage,"  is  insofficient. 
Amble  Y.  Naghbert,  41-^,  72. 

11445.  Description  could  be  made  good  by 
proper  averments  in  complaint  Id. 

11446>  The  fact  that  in  an  action  to  foreclose 
a  mortgage,  covering  several  different  tracts  of 
nal  estate,  some  <h  such  tracts  are  InsnfB- 
'Cleatly  descrilnd,  does  not  render  complaint 
iiiBufficient,  if  description  of  remaining  tracts 
be  sufficient.    Bxmp  v.  This,  61-372,  7& 

11447.  Complaint  to  foreclose  a  mortgage 
en  "that  certain  tract  of  land,  containing  3u6o 
acres,  lying  and  being  in  the  county  of  Knox, 
and  state  ol  Indiana,  about  four  miles  northeast 
of  T,  and  adjoining  lands  of  D  M  and  others, 
being  same  tract  of  land  conveyed  to  said  W  by 
T  and  B,  on  the  25th  day  of  May,  1837."  Heid; 
complaint  was  insufficient.  WhiUdae^  v.  Beidl, 
6  BIL  143,  '39. 

11448.  Description  may  be  sufficient,  in  joint 
wtion  to  foreclose  and  reform,  if  bill  had  de- 
scribed it  so  that  officer  could  know  on  what  to 
enter.Jit  Cf.fliMifcrv.  JtfcG>y,14-628,'60;  Davia 
V.  GxE,  6-481,  '55. 

1 1449.  A  mortgaged  to  B  "  all  the  land  cov 
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ered  by  the  Lowell  mill  pond,  to  high  water 
mark,  that  H  has  a  deed  for ;  also,  the  saw-mill 
known  as  the  Foley  mill,  [with  ten  acres  of  land 
most  conveniently  situated  to  accommodate  said 
mill  and  yard,  with  the  dwelling-hoose  and  im- 
provements on  said  ten  acres  of  land,  situated 
on  the  S.  R  quarter  of  sec.  36,  T.  34  N.,  of  B. 
9  W.,  in  Lake  county,  Indiana].  Held;  descrip- 
tion, in  above  brackets,  is  void ;  remainder  not 
void.  HaUUad  v.  Bd.  Com*t  Lake  G>.,  56-363,  '77. 

11450.  Mortgage  foreelosnre.  When  de- 
scription of  mortgage  premises  is  so  Indefinite 
as  to  render  mortgage  inoperative  and  void,  no 
allegstions  in  a  complaint  for  a  foreclosure  of 
mortgage  can  makecomplaint  good.  But,  when 
there  is  such  a  description  as  will  convey  prop- 
erty to  mortgagee,  but  not  so  definite  as  to  en- 
able a  third  person,  in  making  sale  of  same  (a 
judicial  officer),  to  specify  exact  boundaries, 
corai>laint  in  an  action  to  foreclose  mortgage, 
alleging  true  boundaries,  would  be  good.  Hkl- 
atmdY.Bd.  Corn's  Lake  Co.,  56-363, 77.  Ct  Magat 
r.&adenon,  10-261, '58. 

11451.  Action  for  possesrira  of  "sixty acres 
of  land,  north  of  the  state  road  leading  uom  M 
to  G,  three-quarters  of  a  mile  north  of  A  T's 
residence,  the  west  end  of  120  A."  Complaint 
described  and  identified  the  same  land  by  proper 
metes  and  bounds.  Held;  complaint  made  de- 
scription certain,  and  acUon  would  lie.  Gv^  t. 
£ani«8,  84-345/66. 

11468.  AettoB  to  reeorer  "  a  tract  of  land 
within  the  town  of  C,  commencing  at  the  north- 
west comer  of  land  owned  by  J  B,  *  *  ch.  east 
from  the  northwest  comer  of  sec.  8,  T.  34  N.,  B. 
8,  W.;  thence  south  on  the  line  of  said  B's  land, 
 ch.  to  the  centre  of  J  road;  thence  north- 
westerly far  enough  to  make  one  acre ;  thence 

north  - —  ch.  to  the  sec.  line :  thence  E.  ch. 

to  the  place  of  be^nning."  Held;  description  U 
sufficiently  certain.  itoatRiatmi  v.  Sekattdi,  54- 
231,  '76. 

1 1458.  Action  to  enforce  specific  perform- 
ance of  a  contract  for  conveyance  of  "the  8.W. 
i,  sec.  35,  town  14,  Putnam  Co.,  Ind.  (said 
quarter  section  being  the  property,  at  this  time, 
of  W  T)."  Complaint  described  land  more  par- 
ticularly as  in  T.  14,  N.  B.  9,  and  averred  that 
it  was  same  land.  Held;  descriptions  in  con- 
tract and  complaint  are  not  inconsistent  and 
may  be  completed  by  parol  evidence,  and  that 
complaint  was  good.    Ibrr  v.  2brr,  80-118,  '63. 

Il454«  Action  for  specific  performance  of 
a  contract  to  convey  "one  lotof  ground,  being 
the  comer  lot  of  the  southeast  side  of  the  O 
&  M  railroad,  and  of  the  M  plank  road,  to  be 
50  feet  front  and  ranning  back  100  feet,"  with- 
out any  demand  for  the  reformation  of  the  de- 
scription. Held  ;  contract  void,  for  unoertainty. 
Qigot  V.  CteAran,  54-593,  76. 

11455.  Aasessmeat  made  upon,  and  sale 
made  of  following  described  real  estate,  for 
public  improvements,  to-wit :  "Fifty  feet,  middle 
south  hall  of  square  86,  Blake's  sub-division  of 
Indianapolis."  Held;  void,  for  uncertainty. 
Naltner  v.  Blake,  56-127,  '77. 

11456.  A  mortgaged  his  land  to  the  State. 
Description  of  his  land  was  as  follows :  "All  of 
the  east  half  of  the  southwest  quarter  of  sec.  2, 
of  township  25  north,  of  range  7  (to-wit:)  for 
T.  25,  B.  7  E."  The  auditor  advertised,  and 
sold  to  B   Action  by  A,  to  quiet  title.  Held; 
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mortgage  was  void,  for  uncertainty,  and  B  de- 
rived no  title  from  sale.  No  coun^  or  state  is 
described.  Murphy  y.  HeadndtB,  67-693,  77; 
Ow&nitt  V.  Utt,  48-267,  73. 

II.  Personal  Property. 

11467>  Where  in  an  action  commenced  before 
a  jastice,  for  possession  of  personal  pn)per^,com- 
phint  descnbed  property  as  one  crib  of  com, 
said  crib  being  the  north  crib  of  three  erib9,!iita- 
ated  south  of  house.  lf«/d;  on  motion  to  dis- 
miss, and  on  motion  in  arrest,  deacription  suffi- 
cient.  Smith  V.  -San/orrf,  62-392,  '78. 

11468.  Description  of  property  repleried 
as'"  one  white  shoat,  of  the  value  of  lourteen 
dollars,"  is  sufficient.  Otum  v.  .Ream,  50-269, 
*68. 

11469.  Also  for  '*  a  box  of  skins  and  fun, 
marked  J.  Windoes,  Logansport  Indiana."  3fm- 
ekrod  V.  Windoe«,  29-288,  '68. 

11460.  Description,  in  a  declaration  in  tro- 
Ter*  for  a  certain  black  mare,  of  the  value  of 
$100,"  wassnOicient.  Hetldtf  v.  FuUen,  1  Blf.  51, 
'19.  a.  66-536;  ItndaHv.  Watwn,  74-495, '81. 

11461.  Chattel  mortgrage.  Mortgage  "on 
all  the  stock,  tools,  fixtures  and  matenftls  now 
on  hand  in  the  shop  formerly  occupied  by  K 
A  Co.  on  Central  avenue,  in  the  city  of  M,  Ind., 
and  being  same  property  this  day  sold  to  us  by 
K  &  Co,  as  in  the  invoice  to  us  mentioned.'' 
Held;  sufficient  against  a  vendee  of  mortgagor. 
Ebberk  v.  Maytr,  61-235,  '75. 

11462*  Also,  on  "a  ten  acre  field  of  growing 
wheat,  on  the  "  N.  W.  ^  8.  W.  J,  sec  Si  T.  18, 
B.  10,  in  H  Co.,  Ind.  DtUx  v.  StrtddoHd,  48-494, 
73  (overruling  McCbrd  v.  Cboper,  tO-9,  '68.) 

11468.  The  eonplaint  on  as  Inmrance 
poUejf  to  recover  for  loss  to  property  by  fire, 
need  not  be  more  specific  in  description  oi  prop- 
erty insured  than  policy.  Identity  and  certainty 
will  be  matter  of  evidenoe.  Aurora  F.  Au.  Oo. 
T.  Joftnaon,  48-416,  7L 

III.  BefiereBee  to  other  butmHents. 

11464.  The  specificatloDS  annexed  to  plat 
of  McOarey's  enlatgement  to  Evansville  are  as 
follows:  ''This  enlargement  of  Evansville  is 
laid  out  agreeably  to  the  original  plan,  except 
the  variation  in  the  courses,  vis. :  tiie  blocks  or 
squares  are  laid  nut  18  poles  square,  making  8 
lots  in  a  block,  with  an  alley  12  feet  wide  pass- 
ing through  the  centre  of  each  block,  except  the 
front  tots."  By  the  original  plan  of  Evansville, 
squares  were  laid  out  to  measure  18  poles  by  18 
poles  and  18  links.  Hdd;  blocks  were  18  poles 
by  18  poles  and  18  links,  according  to  the  orig- 
inal plan.   Jtawtey  v.  Doe,  1-607,  '49. 

11466.  Constraction  of  the  description  in  a 
deed  is  one  of  utmost  liberality.  The  intent  of 
parties,  if  it  can  by  any  possibitity  be  gathered 
from  language  employea,  will  be  eflectiiated. 
Omtton  M.  In*.  Co.  v.  Qrim,  62-249,  '69;  Key  v. 
Ottrmder,  29-1,  '67. 

11466.  Where  deed  refers  to  another,  refer- 
ence may  be  had  to  latter,  to  aid  former.  Ger- 
man Int.  Co.  V.  Qrwtf  tupra;  Key  v.  Odrander, 
supra. 

11467.  The  identification  of  property  in  con- 
troversy with  property  mentioned  in  another 
Instrnment  is  sufficiently  averred  as  that  "  re- 
ferred to  in  the  agreement  and  order  [the 
other  instrument],  being  the  real  estate  con- 


I,  II,  III,  IV,  V. 

Tcyed,"  etc.  Bd,  Cbm'a  Henry  Co.  v.  ShOer,  62- 
171,75. 

IT.  Parol  Evidence. 

11469.  Parol  ertdence  certainty.  Tw» 
deedSf  by  the  sane  grantor,  described  landfr 
intended  to  be  conveyed  thereby  as  follows :  1^ 
"  A  part  of  fractional  section  number  19,  being 
the  half  of  the  west  half  of  the  northwest  quar- 
ter of  section  number  29,  in  township  7  south,, 
of  range  14  west,  containing  forty  acres."  2. 
"A  certain  tract  of  Tand  in  Poeey  county,  lying 
on  the  Wabash  river,  with  nnmben  as  follows: 
the  half  of  a  fraction  number  29  (it's  the  west 
half  of  the  fraction),  containing  five  acres,  in 
township  7  south,  of  range  14  west."  Hdi;  a» 
to  the  nrst  conveyance,  words,  **  a  part  of  frac- 
Uonal  section  number  19,"  being  rejected  as  con- 
tradicting the  more  particular  clescmition  which 
foUows,  it  was  gooa  to  pass  an  nndirided  half 
of  the  west  hall  of  the  northwest  q^uarter,  etc 
Hdd  ;  as  to  the  second  deed,  description  wag  un- 
intelligible^ and  no  effect  could  be  givoi  to  it. 
without  evidenoe  oAmde.  Gone  t.  AMndgt,  27- 
294, '66. 

11469.  When  description  in  sheriff's  deed^ 
and  in  decree  ordering  sheriff  to  sell,  is  void  for 
ancertainty,  parol  evidence  is  not  admiasible- 
to  identify  land  so  sold,  with  land  described  in 
a  mortgage  in  a  proceeding  by  the  mor^agee^ 
to  forecTose  the  mortgage  to  which  purchaser  at 
snch  sheriff's  sale  was  made  a  party.  Mmger 
V.  Qreen,  20-38,  '63 ;  Poritr  v.  Bvrne,  10-146,  '58. 

11470.  In  a  chattel  mortgage,  property 
should  be  described  with  reasonable  certaint;^  V 
but  parol  evidence  is  admissible  to  identify  iL. 
fwTuv.  Mimh  66-636, '79.  Cf.  74-496:48- 
494  :  61-235. 

11471.  Property  was  described  in  a  mortgage- 
as  a  "  dark  bay  mare."  In  action  of  replevin  vr 
mortgagee,  question  was  whether  mare  was  dark 
bay  or  dark  brown.  Heid;  mortgage  not  void 
for  uncertainty  in  description ;  property  might 
be  identified  by  ownenhip  and  pones8i<Ki  tbeieo£ 
by  mortgagor.  Id. 

T.  Befenutioa. 

11472.  A  dieriff  conveyed  realty  with  follow- 
ing description : "  Fart  of  lot  No.  78,  in  the  east- 
ern enlargement  to  the  town  of  Greencastle,  con- 
taining one-fourth  of  an  acre,  and  bounded  as 
follows,  to-wit:  On  the  west  side  by  a  lot  former- 
ly owned  by  A,  on  the  north  by  a  lot  formeriy 
owned  by  B,  on  the  east  by  C,  and  on  the  south 
b^  Hanna  street,  in  Putnam  county,  state  of  In- 
diana." Held;  deed  void  for  uncertainty.  De- 
scription can  not  be  reformed,  nor  can  defects 
therein  be  aided  by  extrinsic  averments.  Lems 
V.  Owen,  64-446,  '78. 

11478.  Mortgage  was  executed  by  A  on 
"  three  town  lots  in  the  town  of  Benwood,  bdng 
all  the  town  lots  owned  by  the  said  A  in  the  said 
town,  situated  in  the  county  of  Clay,  in  the  state 
of  Indiana."  Mortgage  was  recorded.  At  Ume 
of  executing  said  mortg^re,  A  was  owner  of  cer- 
tain lands  which  he  had  divided  into  three  lotSr 
and  these  were  all  he  owned.  Lots  were  adjoin- 
ing to  town,  and  were  known  as  town  lots,  but 
were  not  so  designated  as  town  lots  by  numbers, 
nor  so  platted  and  recorded.  A  conveyed  laod^ 
so  divided,  to  R  Action  by  C,  mortgf^,  to 
foreclose  mortgage  and  ref<mo  the  deacriptitm^ 
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alle^ngthat  B  knewthatA  owned  noother  land 
in  or  aoout  town,  but  did  not  aver  tliat  B  had 
any  actual  notice  of  a  mortoage  on  lota  or  land 
outside  of  said  town.  Hda}  complaint  bad.  for 
failing  to  show  a  mutual  mistake  and  actual  no- 
tice as  to  B  at  time  he  received  his  deed  to  land. 
Easier  v.  Seoem.  64-375,  78. 

11474.  Janior  lien.  Action  to  reform  and 
foreclose  a  mortgage  on  real  estate  in  C  countj, 
Ind.,  viz. :  "  Lots  8  and  13,  in  block  17,  together 
with  all  the  privileges  and  appurtenances  unto 
the  same  belonging,  as  also  all  the  stock,  imple- 
ments and  machinoy  in  and  about  the  paper 
mill  upon  said  premises,"  and  to  obtain  a  de* 
cree  for  sale  of  said  pro^rty  bj  metes  and 
bounds,  by  proper  all^tions  that  morteagor 
owned  and  possessed  but  one  paper  mill  in 
county,  expressing  real  intentions  of  parties. 
Sdd;  description  not  too  indefinite.  Awtot. 
Wood,  85-268,  '71. 

11476.  This  mortgage  may  be  reformed 
amiiut  a  janior  mortgage  with  notice,  but  with 
a  Delief  that  it  was  not  a  lien  on  property.  Id. 

11479.  If  real  estate  Iw  conTejred  bjr  an 
erroneou  description,  purchaser  is,  after 
Tendoi's  death,  bound  to  accept  conveyance  of 
his  heirs,  or  of  a  commissioner,  in  correction  of 
each  misdescription.  LetlU  v.  Susher,  15-166, 
W.    Cf.  Bwh  V.  Tmby,  11-462,  '58. 

114??.  A  nbtake  in  ■  uort^age  may  be 
corrected  in  same  action  in  which  a  foreclosure 
is  sought.  Bat  the  purchaser  at  a  sheriff's  sale, 
or  his  vendee,  can  not  sustain  an  action  to  cor- 
rect a  mistake  in  description  of  lands  in  a  mort- 
ga<e,  in  judgment  of  foreclosure,  in  order  of 
sale,  in  officers  return,  and  sherifT's  deed,  which 
was  not  corrected  in  foreclosure.  Miller  v.  Kolb, 
47-220,  '74:  Rogen  v.  AbbM,  87-138,  '71. 

11478*  Same  rule  applies  to  a  commission- 
•k'b  sale  ia  a  nrtition  suit  JIaAm  t.  Beeee, 
6  Bit  215,  '42. 

11479.  A  deed  may  be  refomed  by  cor- 
reeUiiy  description  of  land  intended  to  be 
conveyed,  in  behalf  of  grantee,  against  heiis 
of  srantor,  when  such  deed  was  made  for  a  val- 
nahle  consideration.  Inadequacy  of  considera- 
tion is  no  ground  for  withholding  such  relief, 
even  though  it  be  one  dollar  and  love  and  affec- 
tion.  JMosoa  T.  MouldeR,  68-1,  '77. 

11480*  If  grantee  were  a  mere  volunteer,  he 
would  have  no  remedy,  at  law,  to  correct  deed. 
Bandali  v.  Qhatt,  19-271,  '62:  Romm  T. 
sum,  18-317.  '59. 

11481.  Thegrantor,a^in8tthegrantee,would 
have  relief  where,  by  mistake  conveyance  is  for 
larger  estate  than  was  intended.  Andrmn  v. 
AiAtwij  12-348,  '59. 

TL  Tariuee. 

11482.  Tarbuee.  Action  to  recover  a  part 
of  ten  acres  of  land  "  off  of  the  east  side  of  the 
southeast  quarter  of,"  etc.  Held ;  error  to  ad- 
mit in  evidence,  to  prove  plaintiff's  title,  a  deed 
conveying  "  ten  acres  off  of  the  southeast  side 
of  "  said  quarter  section.  Description  was  not 
only  too  uncertain,  but,  also,  a  variance.  Court 
knows  judicially  that  a  quarter-section  can  not 
have  a  southeast  side.  JBttehanan  v.  WhUham, 
88-257,  '71. 

11488.  Tarlance.  In  a  proceeding  under  the 
occupying  claimant  law,  for  relief  tor  entering 
upon  and  making  lasting  improvements  on  cer- 
tain described  landsj  it  is  error  to  admit  in  evi- 
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dence,  over  objection,  deeds  describing  other 
lands,  under  which  plainti£fe  entered  upon  lands 
in  question,  with  parol  evidence  of  mistakes  and 
inaccuracy  in  descriptions  in  such  deed,  when 
pleadings  do  not  allege  any  mistake  nor  grounds 
for  reformation  of  deed.  Cam  v.  Him^  41-466. 
'72. 

DIOBST. 

11484.  To  both  counsel  and  court,  a  mere  di- 
in  absence  of  report  itself,  is  but  a  light  to> 
astray.  A  digest  is  no  authority,  and  was. 
never  intended  to  be.  Such  compiutiona  are' 
simply  useful  in  a  law  library  to  facilitate  re* 
search.  Beyond  that  they  tend  to  impair  acca- 
TOcj^  of  judicial  proceedings,  and  involve  repu- 
tation of  both  court  and  counsel.  Until  the 
state,  thereforcj  has  furnished  us  means  of  con- 
sulting authorities,  rule  29  must  be  rigidly  en- 
forced.   Woodwrth  V.  Bowes,  6-276,  '54. 


DII^IGSNCE. 

11486.  Betumlng    counterfeit  monejr.. 

When  counterfeit  money  is  innocently,  and  in 
good  faith,  given  and  received,  party  receiving- 
most  use  diligence  in  finding  out  whether  it  is 
good,  and  return  iL  If  he  waits  six  months  be- 
fore attempting  to  use,  and  before  retamiiur  it, 
he  is  negligent,  and  loss  is  his.  Wiitgale  t.  Neid- 
linger,  64M20,  '75. 

11486.  Such  delay  of  twenty-five  days  h 
sufficient  n^ligence  to  cause  receiver  to  suffer 
loss.   Samuda  V.  King,  6<K-527,  '75. 

11487.  Action  nearly  a  year  after  receipt  of 
counterfeit  bills  in  payment  of  a  debt,  to  recover 
amount  thereof,  can  not  be  sustained  by  evidence 
^at  bills  were  presented  to  defendant  and  pay- 
ment demanded  and  refused.  Itjiiib  to  ahow  that 
it  was  returned  to  defendant  and  payment  de- 
manded in  reaumable  time.  Lammeebur^  Natl 
Bank  v.  Sfeven«on,  51-694,  75. 

11488.  When  parties  acted  in  good  faith, 
such  action  can  not  be  maintained,  unless  it  is 
shown  that  plaintiff  has  promptly  tendered  back 
counterfeit  money  or  given  notice  of  its  charac- 
ter.   Wiagate  v.  NadSnger,  60-^20.  TS. 

11489.  A  partf  to  not  (HUgevi.  who  nnther 
attends  court,  nor  procures  attendance  of  wit- 
nesses, nor  ascertains  that  his  attorney  is  in- 
formed of  grounds  of  his  defense.  Wcuhtr  t. 
While.  18-136, '61. 

1 1490.  A  R.  K.  company  owes  a  higher  de- 
gree of  care  to  its  passengers  than  to  mere 
strangers.  J.M.ALB,Gh  v.  Riley,  89-568,  '72. 

11491.  Banroadfl*  Travelers  on  wrongtrain 
by  mistake,  stand  in  relation  of  passengers  to 
carrier,  ana  carrier  is  bound  to  make  use  of  reas- 
onable and  proper  diligence  in  putting  such  per- 
sons off.  Tne  conductor,  when  informed  of  any 
infirmity  of  such  person,  must  make  use  of  such 
care  as  condition  of  such  person  required  to  pre- 
vent injury.  Though  sucn  relation  did  not  ex- 
ist, company  must  use  some  diligence  in  putting 
them  off  aCAia  B.Q>.  v.  Pam^t  49-37, 
•72. 

11492.  B«Mlssion.  Frand.  Party  claim- 
ing to  rescind  a  contract  on  account  of  fraud 
must  act  at  once  on  discovery  of  it ;  and  he  can 
not  postpone  discovery  by  neglect  to  use  ordin- 
ary diligence.  ^evdoM  v.  I^er^  81-13,  '69 
iSWrnonT. Same,  49-469, 76.  r^^r^^l^ 
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1149S.  Dela^,  esjpeci&Ily  if  it  be  injurious  to 
other  partjr,  is  a  waiver  of  right  to  rescind.  Sled- 
tnmv.  Bofftte,  bupra. 

11494.  Ad  a^ignee  of  an  unpaid  note,  on 

maturity  of  same,  must  immediately  sue  on 
same,  it  he  would  hold  indorser.  Pennington  T. 
J^anilbm,  50-397,  75.  Unless  maker  is  insol- 
Tent.  Id. 

11495.  Prior.  He  is  not  required  to  use 
such  diligence  against  a  remote  indorser.  /d 

11496.  Railroads.  Crossing  track.  It  is 
not  only  duty  of  one  crossing  a  railroad  track  to 
use  his  faculties  in  watching;  and  caring  for  him- 
self, but  to  use  them  to  hts  utmost  ability  in 
proportion  to  danger  impending,  whether  man- 
agen  of  railroad  were  doing  their  duty  or  other- 
wuew  T.  W.Jt  W.It,  Co.  T.  SAvefoum,  MM2, 
'76.  He  must  look  in  both  directions.  SL  L.d 
&&RCh.v.  MaUhias,  60-65,  '75. 

11497.  It  is  error  to  instruct  that  one  cross- 
ing a  railroad  track  should  "make  such  use  of 
his  eyes,  and  all  his  faculties,  as  would  enable 
him  to  avoid  danger,  provided  the  managers  of 
the  railroad  train  were  doing  their  duty:  if  he 
did  that  he  was  free  from  blame."  T,  W.  &  W. 
^  Cb.  V.  SAttobaon,  60-12,  76.   Cf.  S8-836. 

1 1498.  Unless  negt  igence  of  defendant 
amounts  to  willfulness,  or  an  intent  to  do  in- 
jury.  Id.  Cf.  8S-335. 

11499.  Absent  witness.  Couttnoanee  of  a 
trial  on  account  of  absent  witness  can  only  be 
had  on  showing  diligence  to  procure  such  wit- 
ness. Benmn  v.  McFadden.  60-431,  '76.  Cf. 
27-108  ;  22-236:  16-313;  15-257  ;  8-439. 

11600.  Fleading.  Complaint  by  endonee 
against  endorser,  alleging  due  dili^nce  in  gel* 
ting  judgment  and  execution  wainst  maker, 
should  specify  dates  thereof.  fCwionu  v.  Nabit, 
65-171,  79. 

11501.  A  ordered  of  B  certain  goods,  to  be 
shipped  by  Jirtt  boat.  B  sent  Koods  by  seamd,  as 
it  WBB  first  boat  carrying  gmerai /rdght ;  fint  boat 
had  refused  to  receive  it,  as  her  full  freight 
had  already  been  engaged  by  a  few  shippers,  who 
had  previously  chartered  her.  Hdd;  direction 
of  A  meant  goods  should  l>e  shipped  at  earliest 
suitable  opportunity,  which  had  oeen  done.  B 
had  used  aue  diligence.  Joknaon  v.  Cheor^ers, 
12-102,  '59. 

11602.  Dae  diligence  is  observed  by  in- 
dorsee when  he  brings  suit  and  obtains  judgment 
at  first  term  of  court  having  jurisdiction  after 
maturity  of  note  not  payable  in  bank.  W^iamii 
-i.  JV«6it  65-171,  79. 

11S08.  Indorser.  The  assignee  of  a  note  is 
not  compelled  to  resort  to  extraordinary  pro- 
ceedings, such  as  by  mandate  or  proceedings 
subsequent  to  execution,  against  maker  as  a  mat- 
ter of  diligence,  before  proceeding  against  in- 
dorser. It  is  sufficient  to  aver  and  show  that 
maker  had  no  property  subject  to  execution. 
Bubter  T.  ZW,1tO-446,  '63.  CI  Waiaon  t.  Bob- 

11604.  Insolvency.  Proof.  When  assignee 
shoVs  that  he  has  prosecuted  maker  to  insol- 
vency, he  need  not  prove  that  maker  continued 
insolvent  til)  commencement  of  suit  against  in- 
dorser. Speara  v.  Clark,  S-296,  '52. 

11605.  The  maker  died  before  maturity  of 
note,  and  assignee  filed  claim  a^inst  estate 
which  was  allowed  by  A.  Administrator  A  re- 
signed trust,  and  B  was  appointed  in  his  stead. 
A  acted  about  a  jear,  and  B  was  discharged  on 


his  own  application.  Maker  made  no  effort  for 
appointment  of  a  successor,  nordid  he,  thon^ 
there  was  no  administrator,  proceed  against 
heirs  of  estate  and  procure  an  order  subjecting 
property  which  they  inherited  from  decedent, 
to  payment  of  note^.  Held;  maker  had  either 
remedy.  Held  ;  assignee  had  not  exercised  due 
dili^nce  against  maker,  and  had  no  right 
against  assignor.    lAUatt  v.  Aioe,  22-337,  %4. 

11506.  Indorser.  H  executed  his  note  to  D 
in  '35,  due  January  1,  '37.  D  assigned  same  to 
plaintiff  in  July,  '36.  Plaintiff  assigned  same 
to  W  in  October,  '36,  and  A  H  acted  as  admin- 
istratrix of  estate.  A  H,  in  June,  '37,  was  mar- 
ried to  C.  W,  in  February,  '38,  sued  A  H  and 
her  husband  on  note,  recovered  judgment  and  a 
fitri  /aeias  was  issued  in  October,  '39.  The  writ 
was  returned  on  next  day,  indorsed  "no  goods 
or  chattels  found  whereon  to  levy"  (meaning  no 
goods  or  chattels,  lands  or  tenements).  H's  es- 
tate, at  time  of  his  death,  was  insolvent.  No 
goods  or  chattels  had  at  any  time  come  to  hands 
of  administratrix,  by  which  she  could  pay  note. 
Note  was  returned  to  plaintiff  who  was  com- 

Setled  to  pay  it  to  W.  Action  against  D  on  io- 
orsement.  Held;  diligence  against  maker 
was  not  shown,  as  no  claim  was  filed  against  es- 
tate. Suit  against  A  H  mm  not  commenced 
until  nearly  two  years  after  granting  of  letteis. 
No  execution  till  nearly  two  yean  after  jndf- 
ment  There  was  no  proceeding  against  rMl^. 
DoU  V.  Wataon,  2-177,  '50. 

1 1507*  Nor  if  H  had  executed  a  mortgage  on 
real  estate  to  secure  such  note,  and  W,  at  Mar 
term  in  '37,  had  filed  a  bill  against  hein  of  H. 
and  obtained  a  decree  for  sale  of  mortgaged 
premises,  and  same  had  been  sold,  and  proceeds 
of  the  sale  applied  on  judgment,  leaving  a  de- 
ficiency. Wj  in  Feb.,  '38,  had  sued  administra- 
tor for  deficiency,  and  obtained  judgment  for 
$686.  W,  in  Nov.,  bad  sued  administrator  for 
waste,  obtained  judgment  for  9372,  which  jndg* 
ment  had  been  secured.  Administrator  fully  ad- 
ministered all  personal  estate ;  after  H's  death, 
there  had  been  no  real  or  personal  estate  oat  of 
which  the  residue  of  judgment  of  $686  could  be 
made.  But  action  could  be  maintained  if  it  be 
proven  that  maker  left  no  property,  except 
mortgaged  premises,  that  law  could  reach.  Id. 

11508.  If  maker  be  liable,  or  if  from  his 
want  of  means  no  part  of  note  can  be  collected 
from  him  by  suit,  no  positive  sets  of  diligence 
need  be  penormed.  Amtb  v.  Stratford, 22-320, 

'64. 

11609.  Defective  pleadings.  Ifmak^was 

solvent  at  term  when  assignee  mi^ht  have  ob- 
tained judgment  but  for  a  defect  in  complaint, 
and  if  defect  caused  a  continuance  wherwy  as- 
signee failed  to  collect  judgment,  assignor  was 
released  from  aU  liability.  Odam  v.  Btardf  1 
Blf.  191,  '22. 

11610*  If  execution-plaintiff  fail  to  issue  an 
execution  on  a  judgment  against  maker  for  over 
six  months  after  rendition,  without  any  good 
reason,  assignor  is  discharged.  Bialumv.  Yeaak, 
6  Bit.  127, '42.   Cf.  2-607. 

11611.  If  such  diligence  was  omitted  for  seven 
months,  without  any  excuse,  assignee,  by  supe- 
rior diligence,  can  not  make  assignor  liable  oy 
seizing  all  property  owned  by  maker  when  judg- 
ment was  rendered,  or  afterwards.  Jama  v. 
IfieMKn,  6  Btf.  288,  '42. 
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DIRHCTORS. 

11512.  Of  corporations.  Complaint  to  col- 
lect aubscriptions  to  a  turnpike  compaD7,  par- 
able at  certain  fixed  periods,  need  not  aver  the 
election  of  a  board  ol  directors  as  one  of  reqtiire- 
menta  in  organization  of  company.  EmtU  f. 
KmakMomuele^  T.  Oo.,  41-174, 72. 

11515.  There  must  be  directors  before  sub- 
scriptions of  stock  can  be  collected.  By-lavs 
or  articles  may  provide  for  payment  and  time 
of  collection.  A  valid  corporation  may  exist, 
and  a  binding  subscription  may  be  made  before 
appointment  of  directors.  Covinglony  Plank 
Road  Co.  V.  Moon,  8-510,  '52. 

11514.  Where  directors  of  agravel  road  com- 
pany are  elected  to  serre  wlthont  compenm- 
noiif  they  can  not  recover  compensation  for 
their  services.  If  there  is  no  provision  made 
in  lav  under  which  a  cor^ration  Is  organized, 
or  in  a  by-lav  of  corporation,  or  in  a  contract 
of  corporation,  by  which  compensation  is  to  be 
made  to  directors  for  services,  compensation  can 
not  be  recovered  ;  and,  in  absence  of  such  pro- 
vision, making  of  an  allowance  by  board  of  di- 
KCtors  to  themselves  and  issuing  an  order  or 
Iwnd,  as  compensation  for  past  services,  are  In- 
Tslid.  jr.  F.Q.R.Qt.  t.  BtvoMgan,  40-361,  '72. 

11615.  An  ex-member  of  board  of  directors 
of  a  gravel  road  company,  organized  under  act 
of  ifay  12,  '52,  1  R.  S.  '76,  654  {R.  S.  '81, 3652), 
is  not  liable  Indlrldaally,  under  sec.  26,  on  a 
contract  in  exoess  of  solvent  stock  of  company, 
entered  into  by  successors  of  such  board.  Sdio^ 
jUd  Y.  Hmdenoih  87-208,  79. 

11516.  A  member  of  such  board  contracting 
nich  a  debt  over  his  protest,  thoof^  verbal,  and 
without  his  consent,  is  not  liable  thereon  indi- 
vidually. Id. 

11517.  The  term  of  offlce  of  a  prison  di- 
rector extends  until  his  successor  is  duly  qual- 
ified.   Bakerv.  Kirk,  8S-517,  70. 

11518.  A  stockholder  can  not  IiHotn  the 
directors  of  corporation  in  which  be  holds 
stock,  from  allowing  against  company  a  fraud- 
nlent  claim  in  favor  of  an  officer  of  company. 
Boom  T.  Laf.  A.  Works,  52-296,  75. 

11519.  Suit  upon  aditchingcontract,  which, 
in  the  introductory,  purported  to  be  made 
by  defendants,  as  directors  of  a  draining 
association,  but  was  signed  by  them  In  their 
faidtvidiial  names,  and  not  in  any  official 
character.  Hddf  that  suit  should  have  been 
a^inst  corporation  In  behalf  of  which  those 
directors  acted,  if  any  such  existed.  Herod  T. 
Sodman,  16-241,  '61. 

11520.  Under  statute  requiring  that  "not 
less  than  three  nor  more  than  seven  directors 
shall  be  elected  bpr  the  stockholders"  of  a  turn- 
pike company,  it  is  sufficient  to  aver,  in  a  com- 
plaint on  subscription  of  stock,  that  a  board  of 

directorg  was  elected  by  stockholders,  with- 
out allt^ng  mode  of  election.  Fox  v.  A,  C.  & 
V.  Tum.  Cb^  4«-31,  '74.  (v.  R.  8.  '81,  3625.) 

11521*  At  an  election  for  directors  of  a 
tampike  company  organized  under  the  general 
law  of  May  12,  '52  (1  G.  &  H.  474),  or  one  which 
has  abandoned  a  special  charter,  under  which 
it  was  originally  oivanized,  and  adopted  general 
lav,  each  stockholder  is  entitled  to  one  vote  for 
each  share  owned  or  held  by  him  for  ten  days 
peWons  to  such  election,  notwithstanding  a  by- 
law ado,pted  by  directors  of  company,  limiting 
to  a  cenarn  number  votes  to  be  cast  by  any  one 


stockholder  at  an  election  for  directore.  Beekea 
V.  Houston,  82-393,  '69.  Cf.  Steinnietz  v.  V.  &  a 
TumpUx  Co.,  57-457,  '77.  (r.  R.  S.  '81,  3002, 
3626.^ 

11522.  The  articles  of  association  of  a  com- 
pany organized  under  general  plank-road  law, 
provided  that  any  director  might  be  removed 
and  vacancy  filled  at  any  meeting  called  for 
purpose  by  any  member  or  members  whose  shares 
constitute  a  "majority"  of  whole  amount  of 
stock  subscribed.  Held;  that  a  meeting  called 
by  those  representinj;  less  than  a  "  majority  "  of 
stock,  could  do  nothing  in  opposition  to  existing 
directory,  Soalhem  Fbmk  Road  Co.  v.  Hixon,  5- 
165,  '54.    (v.  E.  a  '81,  3642.) 

11528.  The  diractora  of  the  New  Trenton 
and  Southgate  Bridge  and  Road  Company  are 
liable,  nnder  charter  of  company,  In  their 
tBdlTidnal  property,  over  and  above  solvent 
stock  of  company,  for  a  debt  contracted  in  name 
of  company  for  erection  of  a  bridge.  WiUox  v, 
Davis,  J-248,  '65.    {v.  R  8.  '81,  3652.) 

11524.  In  an  action  against  directors  of  a 
turnpike  company  on  a  note  in  which  they,  as 
"  directors  of"  sach  "  tnrnpike  company," 
promised  to  pay,  signing  themselves  "directors." 
Held  ;  such  note  is  of  company  and  not  of  direc- 
tors individually.  Aimen  v.  Hardin,  60-119, 
77. 

11526.  Board  of  directors  of  a  railroad  com- 
pany are  its  immediate  representatives  and  oc- 
cupy the  relation  of  master  to  its  various  em- 
ployees. ai&r.C.BCo.  V.  Arnold,  81-174,  '69. 
Cf.  B.  Ormd  Sd.  Co.  v.  laughter,  88-185,  70. 

11526*  The  doctrine  that  directors  of  a  cor- 

K ration  are  trustees  for  stockholders  has  re- 
:ion  onlv  to  their  acts  in  connection  with  prop- 
erty held  bv  corporation  itself  and  to  their  man- 
agement of  the  business.   Bd.  Cbm's  ZVppeoanos 
<%.  V.  Reynolds,  44-609,  73. 
115S7.  A  director  of  an  incorporated  com- 

Eany  can  not  become  a  contractor,  nor  can  he 
ave  any  pecuniary  interest  in  a  contract  with 
such  company.    Pini  v.  Rvsselt,  86-60,  '71. 

11528.  Where  the  charter  is  silent,  less  than 
a  majority  of  board  have  no  power  to  transact 
business.  Their  acts  are  absolutely  void.  Parol 
evidence  is  admissible  to  show  a  majority  were 
not  present.  J^-kw  v.  G.B.AL  R.  Co.,  18-58, 
'59 ;  HamiUoa  v.Q.R&lB.  Co.,  18-347,  '69. 

Blscoreij.  See  Bill  of  Discovery. 

mSCRBTlON  (JITOICIAL). 

11529.  It  is  discretionary  with  the  court 

to  allow  evidence,  after  close  of  evidence  and 
argument,  except  closing  argument.  Bd,  Qm'a 
Henru  Co.  v.  Statttr,  52-171,  '75;  Beagles  v.  Sef- 
lon,  7-496,  '56. 

11580.  Also,  to  permit  or  refuse  leave  to 
withdraw  an  answer  Ibr  unrpose  of  de- 
mnrrlsf  to  a  complaint.  ita«Av.£^.  40- 
266,  '72;  Leedt  v.  Boyer,  50-289,  '77. 

11581.  Also,  to  permit  an  additional  para- 
graph of  answer  to  be  filed  alleging  payment, 
after  paragraphs  by  way  of  set-off  nave  been 
filed  ;  and  to  refuse  plaintiff  leave  to  file  an  ad- 
ditional paragraph  of  complaint  after  answer. 
ChOfv.  Hukhinton,  SS-341,  71. 

IISSS.  Aha,  to  grant  or  refuse  a  motion  for 
a  continuance.   Detro  t.  Slate,  4-200,  '53. 
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11588.  Also,  to  allow  a  pleading  to  be  filed 
after  trial  has  been  entered  uuon.  Gilbert  v. 
fW,  18-308,  '62. 

llo84.  Also,  to  postpone  further  trial  of  cause 
nntU  next  day,  upon  reaiiooable  terms.  Saniult 

-Stale.  18-255,  '62. 

115o5>  The  court  has  some  discretion  as  to 
lensth  of  time  wituess  shall  be  examined  $ 
ana  that  discretion  will  be  presumed  to  have 
been  property  exercised.  MulSoltinv.^Sate,  7-646, 
'56. 

11586.  AIho,  in  matter  of  taking  up  causes. 
Bmdky  v.  Bradleu,  45-08,  '73 :  Fi  eitch  v.  Howard, 
14-455.  *60. 

11SS7.  ClMiin  of  renoe.  In  criminal  prac- 
tice, counter-ntHaavits  to  those  oflered  by  one 
applying  for  a  change  of  venue  from  county, 
may  be  heard,  and  matter  will  rest  with  discre- 
tion of  court.    Bimt  v.  Stale,  58-408,  '76. 

11588.  Discretion  of  conrt.  Under8ec.99of 
the  code  (R.  S.  '81,  396),  as  amended,  where  it 
IS  shown  that  the  debnlt  viaa  taken  through 
mistake,  Inadrertence,  sarprise,  or  excusa- 
ble neglect  of  party  applying  for  relief,  conrt 
has  no  discretion,  but  must  grant  relief.  Buah 
T.  Bwh,  46-70, 74:  Qaanaiuh  v.  T.  W.AW.R. 
Co.,  49-149,  '74 ;  Comer  t.  foknton,  26-247,  '66 ; 
Mmter  v.  miott,  27-93,  '66. 

11689.  Where  a  discretionary  power  is  vested 
in  an  inferior  court,  8.  C.  will  not  interfere,  un- 
less there  is  a  plain  case  of  abuse.  Oariule  v. 
WiUmmm,  12-9f,  '59;  Qrifilhy. Slate,  12-548, '59. 

11540.  Setting  aside  verdict.  A  case  was 
called  for  trial  in  morning.  Defendant  made 
motion  for  a  continuance  and  time  was  ^ren 
until  noon  to  prepare  affidavits.  At  noon,  court 
adjourned  until  1}  o'clock,  but  announced  that 
said  case  would  be  first  for  triaL  When  such 
announcement  was  made,  defendant  and  his  at- 
torney were  not  present.  Court  met  at  said  hour. 
The  bell^  as  usual,  rang  16  minutes  before  and 
also  5  minutes  before.  Case  was  called ;  neither 
defendant  nor  his  attorney  was  present,  though 
at  attorney's  office,  within  calling  distance,  pre- 
paring affidavits.  I)efendant,  within  court  room, 
was  three  times  called  and  defaulted.  Trial  was 
had,  jnrr  retired  to  consider  of  their  verdict, 
and  eignt  minutes  after  time  for  meeting  of 
court,  defendant  and  his  attorneys  appeared  with 
affidavits  for  a  contuiuance  Jury  returned  a 
verdict  for  plaintiff.  Defendant  moved  to  set 
aside  verdict.  Htidf  no  abuse  of  discretion  to 
refuse  to  set  aside  Terdict.  Bsdeer  t.  BwrL  51- 
688,  75. 

11541.  Leading  qnesttons*  It  is  in  discre- 
tion of  court  to  permit  leading  questions.  A 
judgment  will  not  be  reversed  therefor,  unless 
abuse  is  shown.  Miller  v.  Wildcat,  etc.,  to.,  52- 
61,  '75. 

11542.  Leading  questions.  A  discretion  is 
left  to  court,  in  permitting  leading  questions  to 
be  exercised  in  reference  to  character  of  investi- 
gation and  condition  and  disposition  or  hostility 
of  witness.  Snwlei-  v.  Snyder,  60-492,  '75;  Wu- 
tiama  v.  Allen,  40-295,  72. 

11548.  Separation  of  witnesses.  TheS.C. 
will  not  reverse  a  judgment  on  account  of  a  re- 
fusal to  separate  witnesses,  as  that  is  a  matter  in 
discretion  of  court.  DeHac  v.  McQbme,  46-291, 

DISORDERLY  HOV8B. 

11644.  An  Infomutlou  against  defendant 


for  keeping  a  disorderly  house  for  sale  of  intox- 
icating liquors,  under  act  of  '59,  need  not  all^ 
that  he  was  licensed  under  said  act ;  nor  that 
liquor  sold  by  him  created  disturbance.  It  is 
sufficient  into-  aOa  that  he  suffered  it  to  be  drank 
in  his  house,  (r.  B.  S.  '81,  2097.)  Jottph  v. 
State,  42-370, '73.  Cf.  Ifoierv.  Sta/e,  25-17S,'65. 

11545.  Ail  indictment  lor  keeping  a  bouse 
in  a  disorderly  manner,  under  sec.  17,  Hquor 
law  March  17,  '75,  is  bad,  if  it  does  not  aver 
place  to  which  defendant's  license  was  applica- 
ble, and  that  that  place  was  kept  in  a  disorderly 
manner.   Davis  v.  SlaU,  52-488,  '76. 

11646.  Also,  if  it  fails  to  specify  acts  of  dis- 
order.   Leary  v.  ^itete,  89-544,  72. 

11547.  A  person  was  indi<Aed,  under  statate 
of  '43,  for  keeping  a  disorderly  house  called  a 
tippling-house,  where  be  sold  liquor  without  li- 
cense, and  gathered  together  noisy,  drunken 
people,  who  kept  quarreling,  fighting,  etc,  to 
the  great  annoyance  and  disturbance  of  the  peo- 
ple, etc.  Held  ;  offense  was  not  limited  to  a  case 
where  sale  of  liquor  was  by  a  leas  quantity  than 
a  quart.  Bfdd;  defendant  mi^t  be  liable^ 
though  the  quarreling,  fighting,  etc.,  were  in  the 
street.  Held;  state  was  not  bound  to  prove  that 
defmdant  knew  of  allied  annoyance^  etc  QMe 
V.  Stale,  8  Blf.  581,  '47. 


DISBlsaal.  See  Appeal  X ;  Practice. 


DISTRBSS. 

11548.  A  distress  may  be  made  after  tenant's 
death,  and  administration  granted,  etc.,  for  Kot 
which  accrued  in  his  life-time.  And  statute  ex- 
empting executors  and  administrators  from  suit 
for  one  year,  does  not  apply  to  such  cases. 
Merkk  v.  ffNeai,  5  Bit  289.  ^ 

11649.  The  warrant  of  distress  twued  b;^  a 
justice  is  a  full  protection  to  officer  executing 
It.   Harris  v.  MeFadin,  S  BW.  71,  "27. 

11650.  Goods  were  mortgaged,  by  a  tenant  of 
real  estate,  to  a  Strang,  and  left  in  former's 
possession,  on  the  premises,  by  an  agreement  In 
mortgage.  Goods  distrained  for  rent.  H«U/that 
mortgage  was  recorded,  and  landlord  had  made 
no  objection  to  goods  remaining  on  premuci, 
were  no  evidence  that  goods  were  there  with 
landlord's  consent :  they  were  liable  to  warrant 
Stoma  V.  Lodge,  7  Blf.  594,  '45. 

11561.  The  landlord's  claim  on  soods  dis- 
trained on  demised  premises  is  not  limited  to 
one  years'  rent.  Id. 

11552.  Practice.  When  a  demurrer  to  an 
avowry  for  rent  is.  overruled,  jury,  impaneled 
under  statute  in  such  case,  must  find  value  of 
distress  as  well  as  arrears  of  rent,  or  defuidant 
can  not  have  judgment  for  rent  due.  Given  v. 
BUmn,  3  Blf.  64,  '32. 

11558.  Sheaves  and  shocks  of  com  aie  ex- 
empt from  distress  for  rent  Owen  v.  BAmm,  3 
Blf:  64,  '32. 

11554.  Jurisdictions  of  a  justice,  under  act 
regulating  distress  for  rent,  is  not  limited  to 
amount    Ezra  v.Manlove,  6  Blf.  454, '43. 

11555.  He  may  take  bail  for  stay  of  execu- 
tion on  a  judgment  rendered  for  an^  110011111 
against  tenant,  and  issue  a  tern  faam  igainst 
bail  as  in  other  cases.  Id, 

11666.  It  is  not  necessary  to  liability  of  a 
person  for  improperly  taking  out  a  distrsiB  war- 
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rant,  that  he  should  have  made  affidavit  in  or- 
der to  procure  warrant.  Bidardam  v.  Vke,  4 
Bif.  14,  '35. 

115S7.  A  justice  has  no  authority,  in  c^seof 
a  distress  warrant,  to  render  a  judgment  for 
amount  of  rent  snppceed  to  be  due.  Id. 

11568(  Part/  procuring  a  distress  warrant 
to  issue  is  answerable  for  consequeDces,  whether 
rent  claimed  be  or  be  not  of  such  a  nature  as  to 
flotfaorize  warrant.  Id. 

11669.  If  a  landlord  distrain  and  sell  goods 
for  rent  before  same  is  due,  he  is  liable,  hy  stat- 
at&  for  an  action  of  trespass  on  case.  Id. 

11660.  ]Hgtre88  does  not  lie  where  ten- 
ants contract  is  to  deliver  a  certain  number  of 
bosheb  of  wheat,  com,  oats,  etc.,  for  each  acre 
of  ground  cultivated  in  those  kinds  of  grain ; 
nor  can  landlord  claim  rent  out  of  proceeds  of  a 
sale,  OQ  another  person's  execution,  of  tenant's 
roods.  Bowaer  v.  Hcott,  8  Blf .  86,  '46 ;  3  Blf.  306  ; 
Z  Blf.  264.  Nor  distress,  when  tenantcontracted 
to  pay  annuallj,  $96  in  Indiana  scrip.  PurtxU  v. 
mnm^  7  Blf.  306,  '44. 

11661.  Nor  when  tenant  contracted  to  de- 
liver, as  rent,  one-third  of  the  com  he  should 
raise  on  premises.  Qark  v.  i^Votei/,  3  Blf.  264,'33. 

116«£  Section  217  and  220,  ch.  45,  R.  S.  '43, 
allow  a  recovery  of  double  value  of  goods  dis- 
trained, only  where  no. rent  was  due  when  dis- 
tress was  made.    SUmman  v.  Landu,  6-430,  '54. 

11663.  Remedy.  If,  under  R.  S.  '43,  a  chat- 
tel was  levied  upon  by  a  distress  for  rent,  when 
no  rent  was  due,  owner  was  entitled  to  recover 
from  distrainor,  double  value  of  chattel,  though 
iie  bid  regained  possession.  Smith  t.  ihuming, 
.6-374,  '557 

11664.  Action  under  section  220,  p.  830,  B. 
'8.  '43,  to  recover  double  value  of  a  distress.  IieJd; 
the  averment  that  no  rent  was  due  was  of  sub- 
stance of  declaration.  Held  ;  burden  of  proving 
that  averment  was  on  plaintiff.  Id. 

11665>  The  levjr  of  a  distress  wamat  con- 
stitates  a  distraint  Smith  v.  Dowaing,  6-374,  '55. 

11566.  Goods  deposited  with  a  tavem-keeper 
are  not  protected  from  distress  for  rent,  by  stat- 
ute of  '38,  unless  deposit  be  by  a  guest.  M.  Har- 
j«v.B(»M8,5Blf.  489, '41. 

11667.  Plea  to  action  of  replevin,  brought  b^ 
A,  that  by  virtue  of  a  distress  warrant,  etc.,  di- 
lected  to  defendant,  a  constable,  etc,  against  B 
(settiiig  oat  substance  of  warrant),  defendant 
■distrained  the  goods  specified  in  declaraUon  on 
demised  premiaes  for  rent,  etc.,  is  gwod.  Id. 

11668.  Keplevin  by  L  against  W.  Defendant 
avowed  taking  of  goods,  as  distress  for  rent,  due 
him  from  plaintin.  To  this  avowry,  plaintiff 
]>leaded  non  tenuit  and  ritm  in  an-ear.  Issues 
joined  u^n  these  pleas.  Verdict  for  defendant 
OB  both  issues;  jury  finding  amount  of  rent  in 
uiears, but  not  value  of  gofxls  distrained.  Held; 
common  law  judgment  for  return  of  goods  to 
defendant,  ana  for  his  costs,  might  be  rendered 
oa  this  verdict;  but  there  couid  be  no  judgment 
ioiuslavorforarrearsof rent.  Larlmv.Wubam, 
2BU.343,'30.  a  6-468  ;  7-486 •  18-104  17- 

DISTRINGAS. 

11669.  IKstringas  is  a  writ  unknown  to  our 
law.  Slate  v.  Pres.,  etc.,  0.&M.R.  Co.,  2»-363,'64. 

Wgtrlct  Attarney.  See  Prosecuting  and  Dis- 
trict Attomeya. 


DISTURBING  LAWFITI,  MEET- 
INGS. 

11670.  In  a  prosecution  for  disturbing  a 
religious  meeting,  the  question  whether  society 
is  '"met  together,"  or  dispersed  after  benedic- 
tion, shall  go  to  jury  upon  proper  instructions 
as  to  protection  afforded  by  tne  statute.  Staiey. 
Snyder,  14-429,  '60. 

11671.  Disturbance  of  religious  meetings. 
The  protection  afforded  by  statute  did  not  cease 
with  benediction  of  minister,  but  continued  un- 
til an  actual  dispersion  of  meeting.  State  is  not 
limited  to  prove  that  defendant  molested  and 
disturbed  collection  of  inhabitants  while  they 
were  engaged  in  reli^ous  worship,  but  is  en- 
titled to  enow  anything  which  defendant  did, 
tending  to  make  a  molestation  or  disturbance 
at  any  time  while  congregation  remained  assem- 
bled together,  after  naving  met  for  religious 
worship.   Stale  v.  Luik,  68-264, '79. 

116?2.  Stnginf-schools.  Certainty.  An 
Indictment  for  disturbing  a  meeting,  other 
than  a  religious  meeting  or  an  agricultural  fair 
or  exhibition,  must  aver  that  it  was  a  meeting 
for  a  lawful  purpose,  though  it  be  described  as 
a  sinfi^ng-achool.  «iiile  v.  ^Smmerman,  6S-360r 
'76. 

11678*  The  point  was  not  raised  in  Slate  v. 
Oakins,  28-364,  '67.  Ct  WaU  v.  State,  28-160, 
'64  (overruling  Manrin  v.  Slate,  19-181,  '62). 

11674.  The  indictment  will  be  good  if  the 
offense  is  described  as  set  forth  in  statute.  SUxU 
V.  OslnM.  worn. 

11676.  An  Indictment  for  dbtnrbliw  a  re- 
ligious society,  etc.,  may  charge  the  defendant, 
in  same  count,  with  disturbing  society  and  its 
members ;  and  need  not  state  name  of  the  so- 
ciety.   Stale  V.  Itinger,  6  Blf.  109,  '41. 

11676.  A  justice  is  authorized  to  try  and  sen- 
tence a  person  accused  of  disturbing  a  lawful 
assembly.    Heniyv.  Hamilton,  7  Blf.  506,  '45. 

11677.  In  order  to  constitute  a  violation  of 
the  statute  for  protection  of  religious  meetings, 
etc.  (Acts  '69,  p.  26,  and  Acts  '6S,  spec.  sees. 
201),  tkesale,  not  merely  of  articles  specifi- 
cally named  in  statute,  but  of  any  other  articles, 
is  sufficient,  if  circumstances  otherwise  bring 
case  within  statute.  iSate  T.  Solomon,  88-46(^  70. 
(v.  R.  8.  '81,  1988.) 

11678.  A  religious  society  may  prescribe  such 
rules  as  they  mav  think  proper  for  preserving 
order,  when  met  for  public  worship;  and  they 
may  use  tlie  necessary  force  to  remore  a 

fierson  wlio  Is  disturbing  the  society  by  a  will- 
al  violation  of  a  mle.   MeLain  v.  MaHoek,  7~ 
625, '66. 
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I.  QeneraDy. 

11578a.  Bonds  official.  A  bond,  executed  to 
ft  ditching  association  under  sec.  S  of  the  actpro- 
riding  for  ditching  associations,  is  not  an  omcia) 
bond,  for  it  is  not  payable  to  state.  WUdcat 
Branch  v.  Bali,  46-213.  '73. 

11678b.  ConstltntloiMl  law.  Aetoof*«l, 

*68,  '67  and  *69.  The  acts  of  '61  and  '63  were 
repealed  by  act  of  '67,  and  '67  by  the  act  of  '69. 
^ving  clause  in  act  of  '69  can  not  revive  '61 
and  '63.  Bouak  v.  Morrison,  47-414,  '74;  Right 
V.  Martin  11-123,  '58 ;  Stim)V.  Brown,  2-647,  '51. 
Act  of  '69  is  constitutional  as  an  exercise  of  the 

Solice  power.    (yReHey  v.  Kankakee  V.  Drain  Co., 
2-169,  '69.   Also  act  of  '52.   Andartm  v.  Kemt 
Draining  Co.,  14-199,  '60. 

llo78c.  Action  to  recover  land  sold  at  a  void 
sate,  to  make  amount  of  an  assessment,  is  gov- 
erned by  statute  of  limitations  applicable  to 
lands  sold  on  execution.  (Clause  3,  sec.  211,  2 
R.  8.  '76,  p.  123.)  Brown  v.  Mahxr,  68-14,  '79. 
(tr.R.a*8l,  293.) 

ll$78d.  Law  construed.  The  drainage  act 
of  March  9,  75,  sec.  20,  coveriog  Bubjec^mBtteT 
of,  and  being  inconsistent  with,  sec.  13  of  act  of 
March  11,  '67,  repealed  it  (Jutmbcrs  v.  Kyk, 
67-206,  '79.  (v.  R.  S.  '81,  2154.)  Acta  of  Match 
11,  '67,  and  March  9,  '75,  must  be  construed  to- 
gether; and  as  latter  act  declares  work  must  be 
for  public  health  and  benefit,  the  former  act, 
being  silent,  can  not  now  be  considered  uncon- 
stitutional.  Id.   Ct.  72-435. 

116786.  The  act  of  March  9,  75,  repeals  by 
implication  any  conflicting  provisions  of  act  of 
March  11,  '67,  concerning  ditching,  drainage, 
etc.  Deimer  v.  Simeon,  72-435,  *80.  And  the 
act  of  March  II,  '67,  only  in  so  far  as  their  pro- 
visions conflict.  Bafc  V.  5R«i8, 64-208,  78.  Mc- 
KvMsy  V.  Bowman,  58-88,  '77. 

IL  Obstnietion  to  Brains. 

11678f.  A  complaint  atlegins  negligent  i>er- 
mitting  of  hogs  to  obstruct  a  ditch,  throwing 
timber  therein,  and  failing  to  clean  out  said 
ditch,  whereby  plaintiS''s  land  was  damaged,  is 
Bufficieot  on  demurrer,  even  at  common  law. 
If  defendant  was  injured  by  order  of  board  of 
commissioners  establishing  the  ditch,  he  should 
have  appealed ;  and  not  having  done  so,  he  may 
not  set  up  such  injuries  as  a  defense  to  obstruct- 
ins  ditch.    Chambett  v.  Ji:j^^e7-206,  '79. 

11678;.  Obstmctlon.  By  sec.  13  of  act  of 
Mar.  11,  '67  (Acts  '67,  p.  186),  any  pereon  ob- 
structing a  ditch  constructed  under  that  act, 
was  liable  to  person  injured  thereby,  in  sum  of 
one  dollar  for  each  day  such  oMtruction  re- 
mained, in  addition  to  compensatory  damages. 
Qtuxre,  whether,  since  enactment  of  drainage  act 
of  Mar.  9, 75, 1  R.  S.  '76, 488,  such  action  should 
be  maintaioed.  Ifohstnictioncomplainedof be 
caused  by  natural  washing  in  of  banks,  de- 
fendants contributing  thereto,  only,  by  pasturing 
their  adjacent  lands  in  a  prudent  manner,  they 
are  not  liable.  Avers  v.  Ixtugklin,  62-327,  '78. 
Cf.  62-469;  67-206.   (t>.  R.  S.  '81,  2153,  2154). 

m.  Applications  for  Drain,  etc 

11678h.  ApplicattoB  or  petition  for  con- 
struction of  a  ditch  or  drain  must  all^,  and 
same  must  be  proved,  that  proposed  ditch  or 
iliain  will  be  conducive  to  public  health,  con 


venience,  or  welfare,  or  that  same  would  be  of 
public  benefit  or  utility,  to  render  subsequent 
proceedings  valid.  Deigner  v.  J^pton,  72-435, 
^80.   Cf.  McKenaey  v.  £<nrman,  68-88,  '77. 

115781.  DescripUoninpetlttoaforadltck. 
See  sees.  11385  and  11386. 

11678J.  PnbUcMtlUtT.  When  it  has  bees 
uniformly  held  that  a  ditch  can  not  be  estab- 
lished without  proof  of  public  utility,  in  cases 
not  on  appeal,  and  where  evidence  is  not  on  re- 
cord, presumption  is  that  such  proof  was  made. 
atm£mr.  8^67-206,  79. 

IT.  Orraaiiatioa.  Dtflgolatloa. 

11678k*  Proof  A  drainage  company,  or> 
ganised  under  act  of  '52,  is  not  bound,  upon  an 
answer  of  nvl  Hel  eorpmition,  to  prove,  upon  trial, 
existence  of  corporation.  Andenon  v.  Kent 
Drainina  Co.  14-199,  '60.  Cf.  Eieeisior  D.  Co.  v. 
Brovm,  B8-384,  '77. 

115781.  Suit  upon  a  ditching  rantraet, 
which  purported  to  nave  been  made  by  defend- 
ants, as  directors  of  a  draining  association,  but 
which  was  signed  by  them  in  their  indiridnal 
names,  and  not  in  an  official  character.  HeH; 
question  as  to  existence  of  such  a  corporation 
was  for  judicial  knowledge  of  court  below ;  and 
as  judgment  of  that  court  was  against  parties 
individualty,  it  must  be  so  presumed  that  no 
such  corporation  existed,  ifowf  v,  fiodmon,  16- 
241,  '61.  Cf.  Dela^rv.  Sand  Creek  D.  Co.,  26-407, 
'66;  Cicero  H.  D.  Co.  v.  Cmiohead,  28-274,.'67. 

11578in.  Under  actof  March  10, '73,  concern- 
ing ditcbes  and  drains,  finding  of  board  of  com- 
missioners that  a  proper  petition  had  been  pre- 
sented, and  appraisers  appointed  thereunder, 
unappealed  from,  is  final  and  conclusive,  as 
against  one  not  a  member,  in  an  appeal  from  an 
action  to  collect  assessments  for  benefits  against 
him.  Such  pereon,  "or  any  one  aggrieved" 
under  section  31  of  act  in  relation  to  county 
boards  ( 1  R.  &  76,  p.  357 ;  R  &  '81, 5772),  could 
have  appealed  from  finding  and  order  of  boaid. 
Hume  V.  UUle  F.  R.  Drain.  An\  72-499,'80.  Ct 
70-469. 

11678n.  Dissolution  of.  All  corporations  oi^ 

fanized  under  law  of  May  22,  '69,  concerning 
itching  and  draining  associations,  excepting 
those  whose  work  did  not  exceed  sixteen  miles 
in  len^h,  lost  their  existence  and  rights  by  the 
repealing  act  of  December  14,  72.  Comer  r. 
AnUe  meJiers,  6^233,  77. 

11578o.  An  information  against  a  ditching 
and  draining  association,  incorporated  under  an 
act  found  in  acts  '69,  p.  82,  to  procure  a  forfeiture 
of  its  franchises,  on  account  of  its  irr^:ularities 
in  doing  and  not  doing  certain  acts  required  by 
statute,  can  not  be  sustained,  for  reason  that 
such  irregularities  are  cured  and  saved  from  be- 
ing a  cause  of  forfeiture  by  section  15  of  same 
act.   Mvd  Crede  D.  Oo.  v.  SbOe,  4&-236,  73. 

ll&78p.  S.  C.  can  not  take  judicial  notice 
that  articles  of  association  have  been  filed  ao- 
cordiug  to  law,  as  the  lower  court  may.  CSoerv 
IfygieMD.Oo.,v.  Ov^And,  88-274, '67. 

T.  Articles  of  AssodatloB. 

11679.  Arttdes  of  asaoelation,  filed  w  an 
exhibit  to  a  complaint  to  enforce  or  Injoin  the 
collection  of  assessments  for  gravel  road  pur* 
poses,  not  being  foundation  of  action,  can  not 
be  noticed  as  part  of  complaint,  and  can  not  bft 
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questioned  or  inquired  into  by  a  demurrer  to 
complaint  Ecatu  v.  C.  A  &  J.  R,  Co.,  51-162, 
75;  EtehiaonD.  Aa^nv.  Bwenbaek,Z^-S62,'72; 
Dobaon  v.  Bwk  Pmd  D.  Ae^n,  42-312,  73. 

11580.  Articles  of  association  most  specify 
tiie  oUects  with  reasonable  distinctness.  Weri 
T.  BMm  p.  D.  At^n,  82-138.  '69. 

llSSla  And  must  be  recorded  before  asBess- 
ments  can  be  legally  made.  Sem  Ed  R.  D.  At^n 
V.  Durbin,  80-173,  '68  ;  Same  v.  Octrrigtr,  id.  213. 

11582.  Ttie  articles  of  association  must 
MBtain  a  description  of  ditch  or  drain  so  plain, 
under  law,  that  all  persons  might  form,  with  a 
reasonable  certainty,  an  opinion  r^^rdin^  their 
personal  interest  in  corporation,  or  a  valid  cor- 
poration can  not  be  created.  But  "  the  careful 
sorrey  "  which  the  board  of  directors  must  cause 
to  be  made,  after  organisation  is  effected,  as  de- 
scribed in  section  28  of  act  of  March  10,  73  (1 
R.  S.  '76,  p.  427),  entirely  renders  unnecessary 
ntreme  particularity  and  accuracy,  as  has  been 
formerly  held.  AfiUigan  v.  -State,  60-206,  77. 

11588.  As  to  organizations  effected  since  the 
taking  effect  of  said  act  of  Mar.  10,  '73,  follow- 
ing decisions  are  limited  in  their  authority,  and 
perhaps  overruled.  (ySeileu  v.  Kankakee  etc.,  Co., 
te-169,  '69 ;  Wat  t.  AtiMin,  eie.,  Co.,  82-138, 
'69;  Seyberger  v.  Calvaut,  etc.,  Co.,  88-330,  70  ; 
StOton,  etc.  Co.  v.  MawA,  48-300,  73  ;  Newton, 
dd,  Co.  V.  N^dnger,  48-566, 73;  (Mu^ordv.  Prai- 
rie Creek,  Oc,  Co.,  44^361,  '73  Smitk  t.  Dwk 
Pimd,tt£.,  Co.,  64-235, '76- 

TI.  Liability  or  MemlMrB. 

11584.  If  liability  of  members  of  a  ditching 
association  on  its  contracts  under  act  of  '59,  is 
collateral  and  not  an  ori^nal  obligation,  it  is 
sufficient  for  creditor  to  show  that  he  has  been 
unable,  by  ordinary  process  of  law,  to  compel 
payment  of  company.  Todhtmter  v.  RandaU,  b9- 
275, '68.  Cf.  87-424. 

Ilfi85>  If  obligation  is  not  original,  it  is  a' 
harmless  error  to  make  members  co-defendants 
with  corporation,  when  judgment  provides  that, 
apon  executfon,  proper^  of  assooation  be  first 
exhausted.  IfarumToimklAnim  i)pam.  Cb.T.  Aor- 
m,  87-424, 71. 

11686>  Act  of  June  12,  '52,  authorizing  con- 
gtmction  of  levees  and  drains,  contains  no  pro- 
vision making  corporators  individually  liable 
for  debts  of  corporations  organised  under  it. 
Shamy.Boybxa,  18-384, '61. 

11587.  In  absence  of  such  provision,  general 
rale  is  that  corporators  are  not  so  liable.  Id. 

11588.  The  funds  of  such  corporations  are 
to  be  derived  from  assessments  upon  lands  ben- 
eficially affected,  and  not  upon  corporators  per- 
sonally. Id. 

11589.  Personal  liability  of  stockholders. 
Action,  under  sec.  16  of  act  of  '69,  relating  to 
construction  of  levees,  dikes,  drains,  etc.,  to  re- 
coTcr^  personally,  from  stockholders  of  a  drain- 
ing company,  amount  of  a  judgment  in  plain- 
tin's  favor  against  snch  company,  for  latrar  per- 
formed by  plaintiff.  Complaint  alleged  "  that 
all  of  said  defendants,  together  with  this  plain- 
tiff, had  si^ed  the  articles  of  association  of  said 
Union  Draining  Association,  and  were  members 
thereof  at  the  time  of  performance  of  said  labor, 
and  at  tlie  time  of  the  rendition  of  said  judg- 


ment therefor."  Edd;  complaint  sufficiently 
showed  that  defendants  were  members  of  com- 
pany at  time  debt  was  contracted.  Seeder  v. 
Marwida,  66-485,  '79. 

11590.  It  would  seem  that  if  such  debt  had 
been  contracted  before  defendants  had  become 
members,  they  would  not  have  been  liable  per^ 
son^ly.  Id. 

11591.  Answer  in  such  case,  setting  up  fraud 
and  miBrepresentations  in  procuring  defendants 
to  become  memtwrs,  but  not  implicating  plain- 
tiff in  either,  is  no  defense.  Id. 

11592.  Members  are  primarily  liable  to  a 
third  person  who  performed  manual  labor  for 
corporation,  though  it  may  not  be  legally  or> 
ganized.  Shaffer  v.  Moriarty,  48-9,  '74.  Also,  to 
one  of  its  own  members,  for  such  service.  Potk 
V.  lUmotds,  54-449,  '76. 

11598.  Uncollected  assessments.  It  is  no 
defense,  that  there  are  sufficient  uncollected  as- 
sessments to  pay  same.  Shaffer  v.  Moriaiiy,  supra. 

11594.  Joint  abatement.  The  signers  of 
articles  of  a  ditching  association,  become  mem- 
bers of  companjr,  and  are  all  liable,  personally 
and  jointly,  primarily,  and  not  severally,  for 
debts  of  company  for  manual  labor.  In  an  ac- 
tion against  a  portion  of  such  members,  on  snch 
contracts,  a  verified  answer,  alleging  that  othev 
persons,  naming  them,  living,  and  within  the 
jurisdiction  of  court,  are  also  members  of  com- 
pany, and  not  made  parties-defendant  is  good 
lor  demurrer.   Shaffer  v.  Moriarty,  46-9,  '74. 

TIL  Appralgerst  Duty. 

11595.  Omisiioa  of  lands  in  making  ui 

assessment  that  should  have  been  assessed, 

renders  assessment  invalid.  N.  dt  O.  C.  T.  Dratn- 
tnj7  Co.  V.  Alkire,  86-189,  '71. 

11596.  Also,  if  report  of  assessors  does  not 
state  whether  assessment  is  of  benefits  or  inju- 
ries. £!EeAtMm  DiUshinff  Axfn  v.  Jaxrdl,  88-181, 
'70. 

11597.  Action  of  the  appraisers.  Ownersof 
land,  to  whom  notice  was  given  by  a  ditchine 
association  that  their  lands  would  be  assessed 
for  assessments,  on  day  named  in  notice,  met 
appraisers  at  appointed  place  and  asked  of  them 
"  11  they  were  appraising  the  lands,"  etc.  They 
replied,  "  they  were  not.''  The  parties  then  went 
away.  Held;  nodefense.  Appraisers  may  have 
just  finished,  or  be  about  to  begin,  fonnuter  v. 
Gnwy,  rift,  ^%  62-178,  76. 

11598.  One  appointed  to  appraise  benefits 
and  damages  to  accrue  to  land-owners  along  line 
of  a  ditch,  whose  sister-in-law,  niece,  and  nephew 
own  land  along  line  of  ditch,  Is  not  a  disinter- 
ested party,  and  Is  disqualified  f^om  actings 
High  V.  BigCreek  D.  Ae^n,  44-356,  '73. 

11599.  The  aitpraisers  report  of  amount 
of  benefit,  or  quantity  of  land  lien^ted,  by  drain- 
age, is  only  prima  Jaeie  evidence  of  those  facts. 
RR.  D.  JMn  V.  Topp,  16-242,  '61. 

11600.  On  appeal  to  C.G,  appraiser's  report 
is  not  competent  evidence.  Seek  v.  Pavey,  89- 
304,  '79;  MeKituey  v.  Bovman,  58-88,  77. 

11601.  Assessment.  Affidavit  of  apprals- 
erSf  as  required  by  the  statute  (1  G.  &  H.  304,. 
sec.  12),  is  sufficient,  when  they  swear  that "  the 
foregoing  appraisement  is  correct,  to  the  best  of 
our  ju^ment"  Large  t.  &en'$  CL  D.  Cb.,  80- 
263, '68. 
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Till.  Eccord  and  Notice  of  AssessmeBts. 

11602.  Assessments  against  laniL  for  a  pro- 
posed  drain,  made  under  act  of  Mar.  11,  '67, 
acts  '67,  reg.  sess.,  186,  were  required  to  be 
recorded  in  mortgaffe  reeord.  Bede  y.  Tolai, 
82-469,  '78. 

llttOS.  In  action  to  recover  amount  of  such 
asseesments,  record  Ukereof,  recorded  in  miaoel- 
laneous  record,  is  not  competent  evidence.  Id. 

11604.  Such  recording  is  a  condition  prece- 
dent to  investment  of  corporate  powers  upon 
company,  and  must  be  averred  in  a  complaint 
to  enforce  an  assessment.  Mtlntire  v.  McLain 
D.  A»\  40-104,  '72. 

11605.  Beeord.  Under  act  of  Mar.  11,  '67, 
in  an  action  to  enforce  lien  of  an  assessment  hy 
a  private  individual,  for  benefits  of  a  ditch, 
^Bsessment  Itself  is  foundation  of  action.  Gos- 
«U  V.  ToUn,  61-388,  '78. 

11606.  It  does  not  follow,  that  plaintiff*  must 
file  such  assessment  as  an  exhibit  with  his  com- 
plaint. But  cause  of  action  was  filed  as  an  ex- 
hibit ;  and  whether  that  exhibit  became  a  part 
of  complaint  or  not,  it  was  necessary  it  should 
be  produced  in  evidence,  on  trial,  or  a  substitute 
therefor,  general  issue  being  pleaded,  though  not 
verified.  Id. 

11607.  Such  assessment  should  have  been 
recorded  in  mortgage  record,  and  not  in  miscel- 
laneous record  ;  and  not  being  legally  recorded, 
a  certified  copy  thereof  was  not  competent  evi- 
•dence.  Id. 

11608.  Notice  of  aBsegBHentft  due  a  ditching 
association  may  be  published  in  a  newspaper. 
Actual  notice  is  not  necessary.  Banntsfer  v. 
Qnuau  rtt,  iWn,  63-178,  '75. 

11609.  In  actions  to  collect  assessments  for 
ditching  association,  complaint  need  not  con- 
tain copies  of  legal  notices  company  had  to  make 
in  its  transactions.  JSonnuterv.  Oraasy,  ete.,  Aafn, 
48-178,  75. 

1 1 6 10.  In  an  aggesBment  for  benefit  to  land 
fey  dmbufe,  description  of  land  should  be 
aufficientiv  certain  as  to  make  record  notice ; 
and  in  judgment  for  its  sale,  it  should  he  with 
such  certainty  as  will  enable  sheriff  to  identify 
it.    B.  R.  D.  ^as-n  v.  To^p,  16-242,  '61. 

11611.  Such  description  should  be  as  certain 
as  is  necessary  in  a  mortgage  or  notice  of  a  me- 
chanic's lien.  Id, 

IX.  Enforcement  of  ABBMBments. 

11612.  Mor^ftfe.  Where  record  shows  that 
a  mortga^  was  executed  to  A,  and  recorded  be- 
fore certain  proceedings  for  a  ditch  assessment 
were  commenced,  and  long  before  a  judgment 
in  favor  of  B  was  rendered,  declaring  assessment 
A  lien  OD  land,  A,  not  having  been  made  a  party 
to  suit,  was  not  estopped  from  calling  in  ques- 
tion validity  and  legality  of  ditching  proceed- 

a^  of  judgment.   Deitner  v.  Stmpfon,  72- 

11618.  The  complaint,  in  an  action  by  a 
•ditching,  etc.,  association  on  assessment,  to  re- 
■cover  same  against  lands  for  construction  of  a 
4litch,  mast  contain  assessment,  or  a  copy  of  it. 
Alkire  v.  Timmms  DUehing  On.,  51-71,  '76;  Weet 
■V.  BuUdtin,  etc,  D.  Co.,  10-458,  '62 ;  Buaenbark,  v. 
Sehiiion  D.  Axfn,  62-314.  '78. 

11614.  Estimate  of  final  cost  of  completing 
work  should  be  made  before  suit.  Ddawier  v. 
&nd  Creek  DUeh  (h.,  26-407,  *66. 


11615.  Under  act  of  Mareh  11,  *67,  2  R  R 
*76,  684,  comidftlnt  to  recover  amount  of  as- 
sessment on  account  of  construction  of  a  ditch 
or  drain,  must  allege  that  appraisers  were  dis- 
interested freeholders  of  county  in  which  appli- 
cation was  made,  and  not  of  kin  to  any  ofj>ai> 
ties.  LaaglUinv.  Xyra,  66-445, '79 :  Seitay.SiaeL 
6^253,  >78.   Cf.  62-327,  469  ;  67-206. 

11616.  Assessments  are  a  lien  from  date  of 
filine  in  recorder's  office.  The  time  of  recording 
schedule  or  assessment  seems  not  to  be  material. 
Chaaev.  Areiu  DUehers,  48-74, '73. 

11617.  The  filing  of  articles  of  association  is 
act  which  fixes  date  at  which  company  becomes 
a  body  corporate.  Id, 

11618.  IrreraUritj  of  notice.  See  Pigvm 
Greek  Drain.  Aatn  v.  Lagranae,  41-272,  '72. 

11610.  GompliUnt  to  enforce  a  lien  for,  and 

to  colleet,  assessments  of  benefits  to  lands  from 
construction  of  a  drain  under  act  of  March  11, 
'67,  need  not  allege  that  plaintiff,  at  time  he 
made  his  application  to  comissioners  for  appoint- 
ment of  appraisers,  had  a  survey  and  an  esti- 
mate made  oy  an  engineer,  of  costs,  etc.,  as  re- 
quired by  section  7  of  the  act.  Sltuterv.  Maiuom, 
iO-506,  72. 

11680.  Assessments  for  benefit  of  ditdiing 
associations  can  not  be  enforced  until  they  are 
shown  to  be  valid  and  legal.  Et^umDit^Amfu 
V.  JHUu,  40-408,  '72. 

11621.  A  donble  assessment  may  be  cor- 
rected by  a  re-assessment  when  and  as  often  as 
it  shall  be  necessary  or  desirable  for  correction 
of  a  mistake.  Id. 

11622.  Complaint,  by  a  draining  associa- 
tion, to  recover  an  assessment  for  beiu^t  to 
land,  by  draini^w,  need  not  set  outoi;ganizati(Hi 
of  association.  K  R.  D.  Amln  v.  Toj^.  16-242, 
>61 ;  EeeeUior  D.  Cb.  v.  Brvms  88-384, 71. 

11688.  For  by  statute,  1  B.  S.  sec.  5,  p.  257, 
courts  must  take  judicial  noUce  of  existence  n 
such  corporation,  in  the  county  wliere  the  arti- 
cles are  recorded.  Id. 

11624.  Nor  need  completion  of  drain  lie 
averred ;  such  completion  is  not  a  condition  pre- 
cedent to  the  right  to  collect  assessment.  j£ 

11625.  Where  a  copy  of  articles  of  associa- 
tion is  filed  with  complaint,  a  demurrer  to  it 
does  not  present  question  of  sufficiency  of  such 
articles.    Exceitior  D.  Co.  v.  Brown,  88-384,  '71. 

11626.  Thedralnageof marshesandponds, 
for  promotion  of  public  health,  is  re^rded  a 
public  object,  for  furtherance  of  which  taxes 
may  be  assessed ;  but  draining  of  farms,  to  make 
them  more  productive,  is  not  such  an  ol^ect, 
and  a  corporation  organized  for  that  purpose 
could  not  levy  and  collect  a  tax.  .^aderaon  v. 
Kma  Ihvininy  Co.,  14-199,  '60. 

11627.  Action  to  recover  assessments,  un- 
der act  March  11,  '67.  On  proof  of  loss  of  peti- 
tion, its  record,  being  identified,  is  admissible 
in  evidence.    Bate  v.  SheeU,  64-209,  '78. 

11628.  Section  9,  act  of '67,  was  not  re-enacted 
or  changed  hy  act  of  '75.  Under  it,  plaintiff  was 
entitled  to  a  peraonal  judgment,  as  well  as  one 
in  rem.  Id. 

11620.  Such  a  proceeding,  commenced  prior 
to  act  of  '75,  and  continued  after,  must  be  con- 
ducted according  to  latter  act,  in  so  far  as  it  was 
inconsistent  witn  former.  There  is  no  vested 
right  in  a  remedy.  Id. 

11680*  Complaint  for  enforcement  of  an  as- 
sessment for  ditching  purposes,  is  bad  on  de- 
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murrer,  unless  assessmeDt  be  filed  as  exhibit 
Jamtt  T.  R  D.  At^n,  62-200,  '78. 

11681.  Action  to  collect  an  assessmmt  made 
ior  constructing  a  drain.  Neither  petition,  nor 
finding  of  commissioners,  nor  any  averment  in 
«ase,  nor  an7  evidence,  tended  to  prove  that 
■drain  was  necessary  and  conducive  to  public 
health,  utility,  etc.  Held;  defendant  entitled  to 
judgment.  Tillman  v.  Kircher,  64-104,  78 ;  Batea 
v.Sieete,  64-209,  78. 

116S2.  Schednle.  An  action  by  a  draining 
association  for  collection  of  assessments  for  ben- 
■efits  to  lands  can  not  be  sustained  if  schedule  of 
assessments  fails  to  show  that  it  embraces  aU 
lands,  or  what  lands,  if  any,  are  injured.  Ban- 
nister V.  Oram/  Fork,  etc.,  As^n,  62-178,  75. 

116SS.  If  schedule  contain  all  lands  bene- 
fited, and  show  that  none  are  injured,  it  is  suf- 
ficioit.  i^i^eon,  etc.,  At^n  v.  Lagrange,  41-272, 72. 

11684.  The  complaint  is  good,  if  it  contain 
a  '^schedule  of  lands  and  assessments  of  bene- 
fits," alleging  nothing  as  to  injuries.  Jordan 
Ditek.,  etc.,  As^n  v.  Wagoner,  S9-50,  70. 

11635.  Aeonpialntt«reeorerfl8Be88ments 
for  construction  of  a  ditch,  under  act  of  '67, 
mast  show  a  substantial  compliance  with  all 
statutory  req^uirements.  Copies  of  petitions, 
auditor's  certificate,  order  of  the  board  of  com- 
jnissioners,  and  proceedings  of  the  board  of  di- 
jectors,  will  not  supply  averments.  Qmibe  v. 
JSBer,  4»-6d5,  7&.  Gf.  Knight  t.  Ftabvek,  etc, 
T.  Ok,  4^^-134,  73. 

19686.  Appraisers.  Such  complaint  must 
show  that  appraisers  resided  in  county,  and 
were  not  of  kin  to  any  of  parties.  Id. 

11687.  A  eomplamtby  a  ditching  associa- 
tion, organized  under  act  of  May  2^  '69,  to  col- 
lect assessments  for  benefits,  is  detective  if  it 
fail  to  all^  a  aurr^  and  estimate  of  cost,  and 
that  estimated  coat  would  not  exceed  agsretrate 
amount  of  assessmenL  Smtk  r.  IhlS  Pond 
DUeking  Aa/n,  "TS.  CI  same  case,  S4- 
235. 

11688.  Action  to  enforce  an  assessment  upon 
land  described  in  complaint  as  the  "south 
half  of  the  southeast  qaarter  of  section  twenty- 
aeven  in  township  twenty-one  north,  in  range 
six,  in  the  county  of  Madison,"  and  in  the  bb- 
aessment  as  the  "  s.  }  s>  e.  sec.  27,  t.  21,  r.  6  e., 
20  acres."  Held  ;  the  "  quarter  "-section  should 
be  understood,  and  description  in  assessment  is 
sufficient  Etdiison  Ditch.  Ae^n  v.  Jarrell,  88- 
131,  '70. 

11689.  In  an  action  to  enforce  an  assessment 
on  lands  under  ditching  law,  Bchednle  of  88- 
seautent}  as  returned  by  appr|iiser8,  is  instru- 
ment upon  which  action  is  founded,  and  com- 
plaint will  be  insufficient  on  demurrer  if  It  con- 
tain a  copy  of  only  a  part  of  schedule  without 
signature  or  affidavit  Tftomnsm  v.  H.  C  Drain- 
ing Co.,  88-268,  '70. 

11640.  Action  by  dralnin|[  association  to 
collect  assessments.  Complaint  alleged,  etc., 
that  plaintiff  had  a  lien,  etc.,  on,  etc.,  and  was 
about  to  foreclose  siicb  lien ;  that  defendant, 
owner  of  land,  promised  plaintiff  that,  if  plain- 
tiff would  not  commence  such  suit,  etc.,  he 
would,  when  requested,  pay  amount  of  said 
assessment;  that  demand  had  been  made  for 
same;  wherefore,  etc.  Held;  complaint  was 
sufficient  Heid ;  on  motion,  facts  showing 
such  lien  should  have  been  made  more  specific. 
Hvil  V.  S.  R.  Dmining  Avfn,  68-520,  '77. 

11641.  Collection.    Complaint  need  not 


show  that  company  divided  work  into  sections 
before  work  was  begun.  Bannitterv..QrasKH,  etc, 
Atin,  62-178,  76. 

11648.  A  complaint,  by  a  ditching  and  drain- 
ing corporaUon,  organised  under  statute  of  '69, 
must  all^  that  its  works  do  not  exceed  sixteen 
miles  in  length.  Id.;  Cooper  v.  Arctic  £Hicher$, 
66-233,  '77. 

11643.  Complaintj  by  a  ditching  and  drain- 
ing association,  organized  under  the  statute  of 
Mar.  10,  '73,  for  collection  of  assessments,  must 
aver  that  board  of  directors  <^  association  had 
executed,  in  county  and  state  in  which  it  exists, 
a  bond,  payable  to  state  of  Indiana,  in  a  sum 
equal  to  entire  amount  of  assessments  to  be 
paid,  conditioned  for  Sr  faithful  application  of 
such  assessments,  when  paid,  with  good  free- 
hold sureties,  and  approved  by  boara  of  com- 
missioners, and  recorded  with  auditor  of  county. 
CWr  V.  Arctic  DUchcrg,  66-233,  77. 

11644.  A  complaint  to  collect  assessments 
by  a  ditching,  etc^  association,  need  not  set  out 
amounts  of  henents  and  costs  in  constructing 
work,  wben  it  alle^  that  assessment  of  benefits 
exceeded  stich  estimated  cost  Smith  v.  Duck, 
etc,  Ats'n,  64-235,  '76. 

11646*  An  auction  must  be  made  in  com- 
plaint, that  estimated  cost  will  not  exceed  as- 
sessment of  benefits,  Etduaon,  tic,  Asin  v.  HUHt, 
4(M0k72. 

11646.  It  need  not  alle^  that,  before  con- 
stniction  of  work  had  begun,  company  had 
surveyed,  and  estimated  cost  at  not  to  exceed 
benefits.   Smith  v.  Duck,  etc.,  Ay^n,  46-94,  73. 

11647.  Norj  in  terms,  the  use  for  which  money 
was  required,  if  It  be  evident  it  was  rrauired  for 
construction  of  drains,  etc.  Xone  r.  fern's  Oredi 
Dmin.  Co.,  80-263,  '68. 

11648.  The  complaint  to  recorer  assess* 

mentSj  by  a  ditching  and  draining  association, 

need  not  contain  a  copy  of  articles  of  associa- 
tion, nor  their  contents,  nor  a  description  of 
ditch.  Bannider  v.  Oraisi/  Fork,  etc.,  Aa^n,  62- 
178,  '75 ;  Etchiaoa,  etc..  Aa^n  v.  Bugenhaek,  89-362, 
72 ;  Jordan,  tie.,  As^n  v.  Wagoner,  88-50,  '70. 
[As  to  description  of  route,  Weti  v.  BuU^n  iVoi- 
rie  D.  Co.,  19-458,  '62;  Large  v.  Keen'*  Orcek  D. 
Co.,  80-283.  *68,  overmled.J 

18649.  Proofs  In  a  proceeding  to  enforce 
an  assessment  to  land  for  benefits  arising  from 
a  ditch,  under  3  Ind.  Stat,  228,  it  must  be  aU 
leged  and  proved  that  there  was  an  application 
to  commissioners,  an  appointment  of  appraisers, 
notice  of  meeting  of  appraisers,  and  demand  for 
amount  of  assessments.  BaU  v.  SteeU,  60-329, 
'75. 

11660.  In  making  assessment,  defendant  can 
not  complain  that  more  land  was  assessed  than 
was  described  in  petition.  Id. 

X.  Assessments;  Defense. 

11661.  A  member,  in  an  action  by  associa- 
tion for  assessments.  Is  restricted,  ui  his  de- 
fensCf  to  amount  of  assessment  lAbortv  Town. 
Drain.  Amln  v.  Waikim,  72-459,  '80;  Amw  T. 
BrwiAaek,  68-93,  '79.  {Swinney  y.FlW.M.AG. 
R.  Co.,  69-205,  77,  distinguished.) 

11662.  A  married  woman  would  not  be  so 
restricted,  as  she  could  not,  prior  to  act  of  March 
25,  '79,  become  a  member,  though  she  had  signed 
articles  of  association.  Id, 

11668*  IiUnry.  In  an  action  to  recover  as- 
sessments on  land  for  benefits  in  construction  of 
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a  ditch,  it  is  no  defense  to  show  that  ditch  was 
an  injury,  and  not  a  benefit.  Bemedy  of  defen- 
dant is  by  appeal  from  aasessment  Jfq^  v. 
JfoUo-  Pntimng  At^n,  48-107,  74 

1 1  Afi4.  Nor  that  a  right  of  way  had  not  been 
procured.  Large  v.  Keen's  C.  D.  Co.,  80-263,  '68. 

11655*  Facts  showing  that  asssessment  was 
too  high,  would  only  go  tu  diminish  amount  of 
recovery,  and  not  to  bar  action.  Ifem  Ed  R.  D. 
Asin  V.  Ihtrbin.  80-173,  '68. 

11656.  Jurisdiction  orer  an  order  by  board 
of  commissioners  establishing  a  ditch  was  a  final 
proceeding  by  a  court  of  competent  jurisdiction, 
which  could  not  be  attacked  collaterally, 
though  it  might  have  been  reversed  on  appeal. 
As  defendant  did  not  appeal,  he  is  bound  by 
judgment,  and  may  not  set  up  injuries  so  sus- 
tained as  a  defense  to  obstructing  ditch.  C&om- 
benv.  ffi/fc,  67-206,79. 

11657.  Nul  ttel  corporttUon,  at  date  of  as- 
sessment, can  be  pleaded  by  one  not  a  member, 
and  who  has  not  contracted  with  association  as 
a  corporaUon.  New  Ed  S.  D.  An^n  T.  Dvrbinf 
S0-I7i  '68:  Piper  v.  Rhodea,  id.  309. 

11658.  Change  of  appraisements.  An  an- 
swer to  a  complaint  by  a  ditching  association, 
for  assessments,  that  after  appraisement  of  ben- 
efits was  made  and  returned,  same  was  changed 
without  a  meeting  of  appraisers,  by  alteration 
of  amounts  assessed,  some  more  and  some  less. 
Hetd;  bad,  as  it  did  not  show  injury  to  party 
complaining.  Bwmieier  v.  Graem  fork,  etc.,  Aa^n, 
68-178,  757 

116ftO.  Prior.  Answer,  pleading  a  former 
assessmentf  failing  to  allege  that  appraisers 
were  sworn  to  such  former  assessments,  or  that 
notice  had  been  given  to  owners  of  lands  of  same, 
is  bad  in  an  action  to  recover  assessments  by  a 
draining  association.  W.  <£  0.  C.  T.  Draining 
Qt.  T.  £kire,9»-m,  71. 

11660.  Tlie  defendant  Is  estopped  from 

pleading  a  former  assessment  when  ne  had  re- 
quested and  consented  to  a  new  one,  and  allowed 
company,  on  faith  of  new  assessment,  to  make 
great  expenses.  Id. 

XL  Appeal  f  PraetJce. 

11661.  On  aH»eal  from  the  appraisement 
and  assessments  under  ditching  and  draining 
laws,  proceedings  stand  for  a  trial  de  novo.  Mo- 
Kirueg  v.  Bowman,  58-88>  77;  Baker  v.  AreUe 
BUfihera,  S+-310,  76. 

11662.  Such  appeal  may  be  taken  by  filing 
a  duly  certified  copy  of  assessment  appealed 
from,  and  cause  may  be  tried  without  further 
pleading.  Baker  v.  Arctic  Ditchers,  stutm ;  Kel' 
%T.Ati:&  42-360,73. 

1166S.  The  court,  on  appeal,  may  appoint 
new  aj>praiaer8j  or  re-appoint  old,  and  generally 
examine  sufficiency  ana  r^^larity  of  steps  ta- 
ken. In  a  proper  case,  a  jury  may  be  had.  Kd- 
logg  V.  JVtcc,  42-360,  73. 

11664.  Appraisement.  On  appeal  from  a  re- 
port of  appraisers  under  statute  concerning 
ditching  and  draining  of  lands,  at  trial,  it  is 
error  to  admit  report  of  appraisers,  and  assess- 
ments made  by  them,  as  evidence  in  their  own 
support   McKinMy  v.  Bowman^  S8--88,  *77. 

11665.  Such  report  and  assessment  is  not 
prima  facie  evidence  of  their  correctness,  when 
appealed  from.  Id. 

11666.  Appeal  from  the  action  of  appniiBers 
in  aaseEwing  Denc^ts  at  |200.    In  CT.  court, 


benefits  were  diminished  to  $125.  Hdd;  proper 
to  render  judgment  against  appellant  for  all 
costs.   Demager  v.  Bi^eway,  84-H  '70. 

11667.  On  appeal  nrom  an  aaseament  for 

benefit  of  a  ditching  association,  issues  should  not 
be  made  by  filing  ofanawersandotherpleadinas. 
FueUa't  Bran^  DUdtiiui  Co.  T.  Mdtepeaee,  &- 

226,73. 

11668.  Nor  can  existence  ot  eompav  be 

put  in  issue.  Id. 

11669.  Practice.  After  an  appeal  from  an 
assessment  under  ditching  and  draining  law,  is 
taken,  there  should  be  no  demurrers,  nor  an- 
swers, nor  replies ;  nor  should  there  be,  of  neces- 
sity, a  re-assessment  of  benefits  and  damages, 
though  perhaps,  when  necessary,  a  re-appraise- 
ment  in  whole  or  in  part  of  lands,  may  be  order- 
ed by  new  appraisers,  or  old  appraisers  re-ap- 
pointed. Kedogg  v.  Price,  42-360,  73;  Arctic 
Ditehere  v.  Coon,  47-201,  74. 

11670.  Appeal  may  be  taken  from  any  de- 
cision of  commissioners  under  Act  of  75,  con- 
cerning ditching  of  wet  lands.  Bights  of  appeal 
provided  in  section  10,  said  act,  extends  to  oraets 
made  under  section  4.  ifowb  t.  BartMdf  7t-21, 
'80. 

11671.  Such  appeal  may  be  taken  by  (Hie^ 
who  owned  lands  against  which  assessments 
were  claimed,  though  ne  was  not  named  in  pe- 
tition, and  did  not  appear  before  commissioners. 
Id.  (».IU&'81,4301.) 

11672.  An  assessment  was  made  against 
certain  lands,  and  A  was  named  as  one  of  own- 
ers, but  he  was  not  named  as  one  of  parties  to 
petition  filed  for  construction  of  a  drain  under 
draining  act  of  76.  Hdd;  A  was  a  party  to 
proceeding,  and  had  right  of  appeal.  Hmk  v. 
Barthold,  supra. 

11678.  The  statute  does  not  contemplate 
pleadings  on  appeal  from  order  of  board  of  com- 
missioners estaolishin^  a  ditch ;  yet  a  demairer 
is  equiTalent  to  a  motion  to  dismiss.  AuAr  r. 
Sdu^,  66-168,  79. 
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I.  Qeneralig. 

II.  Peti^  and  Onm-PeHiim, 

III.  Jvritdieiim  emd  Btridatee. 

IV.  Gauges  for,  and  Pnx^. 
V.  Omdoaa^on- 

VI.  AUowoMe. 

VII.  Alvaumy. 

VIII.  Custody  of  CkUdren. 

IX.  Med  of  Divorce. 

X.  Bdi^  agaiiist  JudgtaenL 

XI.  Ajppeal. 

1.  Oenerallj. 

11674.  Proceedings  for  diroree  are  not 
clrli  actions  under  section  207  of  code,  and  it 
is  not  error  to  overrule  a  motion  for  change  of 
venue  from  county,  [v.  B.  S.  '81,  412.)  Muad- 
man  v.  Mutadnum,  44-106,  73. 

1167ft.  Nor  oTerrule  a  motion  for  a  stmch 
Jnrr.  Mvmebaan  r.  Mumlman,  supra  j  Lewis 't, 
Lewis,  9-10^  '67. 

11676.  The  court  may,  of  Its  own  motion, 
or  of  either  party,  or  by  consent  submit  ques* 
tions  raised  bv  pleadings  to  a  Jnryj  still  court 
is  not  bound  oy  verdict  Xeims  v.  Ltxi*.  9-10^ 
*67 ;  Morse  r.  Morm,  25-156,  '66. 
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11677*  ProceediDss  for  divorce  are  so  far 
ipecial  as  to  allow  all  provisions  of  divorce  act 
to  have  their  full  force  and  effect,  onafTected 
bj  code.    Earing  V.  Evmg,  24-468,  '65. 

11678.  Tlie  court  may  disregard  a  verdict, 
and  determine  the  case  for  itself,  in  actions  for 
adivoree.  LeSId  v.  L^el,  86-76,  71 ;  Levfia  v. 
lana,  »-105,  '67 ;  Mane  r.  Mane,  25-156,  '65. 

11679.  In  divorce  proceedings,  right  to  a 
trial  br  tnrjr  is  discretionary  with  court.  Leffel 
T.Z«tfot  85-76,  71. 

11*680.  Examination  of  witiiesses.  In  suits 
for  divorce,  under  statute  of  '43,  parties  had 
tight  to  examine  their  witnesses  orally  in  court, 
or  to  take  th^r  depoutions.  Naoe  t.  Nave,  7- 
122, '55. 

11681.  The  defendant  in  a  suit  for  adivoree 
was  not  bound,  by  R.  8.  of  '43,  to  file  hia  answer 
until  first  dav  of  the  term  to  which  the  process 
was  returnable.  But  he  could  not  talce  deposi- 
tions previously.  PhiUipB  V.  PhUlim,  5-190,  '64. 

11682.  CoDStltntlonal  law.  Constitutional 
provision  prohibiting  laws  impairing  obligation 
of  contracts,  does  not  extend  to  j^nerat  laws  au- 
thorizing divorces,  provided  l^islature  does  not 
pass  beyond  rights  of  its  own  citizena  and  act 
upon  rights  of  citizens  of  other  states.  ZUen  v. 
3bfen,  2  Blf.  407,  '31. 

11688.  The  leglsUtore  coald  grant  41- 
TOron  by  direct  enactment,  under  old  constitu- 
tion, and  may,  under  new  constitution,  by  gen- 
eral enactment,  provide  regulations  by  which 
courts  may  decree  them,  independent  of  rules 
goveminf^  rescission  of  oootracts,  and  without 
^ard  to  indioate  rights.   Sod  v.  9-87, 

11684*  Adnltery  is  a  good  defense  to  a  cross- 
petition,  when  committea  subsequent  tofilin^of 
petition  and  prior  to  filing  of  croes-petition. 
ArmttrvM  v.  AriMbmg,  27-186,  '66. 

11686*  And  may  be  admissible  under  general 
denial.  Td.  rFerhaps  this  overrules  Otrigtian- 
hary  v.  Cftrtsttonieny,  3  Blf.  202,  '33,  which  sug- 
gests that  when  plradiag  adultery,  time  and 
place  should  be  averred. 

11686.  When  ofiense  complained  of,  claims 
divorce  on  account  of  adultery,  it  is  a  good  de- 
fense to  show  that  after  he  lived  in  adultery. 
Otrittianberry  v.  Chrutiai^eny,  mipra. 

11687.  Amendment  by  plaintiff  of  an  answer 
to  the  cross-petition  by  aefendant,  at  the  dis- 
cretion of  the  court,  may  be  permitted  pending 
trial.   Armtrmg  v.  Armatnmg,  27-166.  '66. 

11688.  By  agreement  or  oonfiBSSiOD.  Un- 
der general  <Miancery  practice,  a  default  did  not, 
in  suits  for  divorce,  supersede  necesaitv  of  proof, 
or  lighten  ontu  resting  on  plaintiff,  but  a  de- 
fault or  consent  for  judgment  by  a  defendant, 
settled  case  as  against  him,  so  that  he  could  not 
complain  of  any  lawful  disposition  court  should 
make  of  case.  Formerly^  it  was  supposed  that 
government  was  so  far  interested  as  to  guard 
against  divorces  by  collusion,  even  when  "they 
both  appear  and  confess  the  matter."  Seott  v. 
&otL  17-309,  '61. 

11689.  S.  C.  will  not  reverse  the  action  of 
court  l)elow,  in  refusing  to  grant  a  divorce,  when 
the  cause  was  submittM  on  the  pleading  and  a 
written  agreement,  admitting  this  allegations  in 
the  complaint.  Id. 

1169011  There  must  be  satisfactoiy  proof  in- 
dqiendwit  of  confessions  of  defendant  MeOut- 
M  V.  MeOHOoek,  8  BIL  60,  *46. 

11091.  Partr  entttted  liabk  for  eosts.  De- 


'  cree  may  be  ^nted  to  husband  on  his  peti- 
tion, with  a  ludgment  against  him  for  costs. 
Hedriek  v.  Hedi-uik,  28-291,  '67. 

11692.  Not  upon  application  of  either  party, 
"  but  upon  the  whole  case."  It  must  be  on  "  the 
application  of  the  injured  party."  GvUOt  v.  ChU' 
tat,  26-517  '65. 

11698.  Parties-defendant.  Complaint  for 
divorce  alleged,  among  other  reasons,  also  a  con- 
spiracy between  his  wife  and  others.  Motion 
to  amend  by  making  parties  there^  and  giving 
names  of  confederates.  Held;  no  error  to  over- 
rule motion.  They  were  not  necessary  or  proper 
parties.    Mussdman  v.  Miuselman,  44-106,  '73. 

11694.  Contract  tbr  services.  A  note,  exe- 
cuted by  a  woman  divorced,  for  services  render- 
ed in  procuring  said  divorce,  is  void.  Putnam 
V.  Ttnnyfson,  50-456,  '75. 

II.  Petition  aad  Cross-Fetttlon. 

11695.  A  eomplalnt  for  a  dlvoree  should 

allege  separation  of  parties ;  and  fact  must  be 
proved  on  trial.    Buma  v.  BxanBy  60-269,  '77. 

11696.  Verified  pleadings.  A  petition,  or 
cross-petittoo,  need  not  be  sworn  to.  Answer 
need  be  only  when  required  by  petitioner.  Mv»- 
mlman,  v.  Mvnelm,  44-106,  73.  (v.  B.  B.  '81, 
1031.) 

11697.  COmpUat  did  not  aver  that  plaintiff 
was  without  fault,  but  alleged  that  peace  and 
and  happiness  of  family  were  destroyed,  in  con- 
sequence of  violent,  etc.,  misconduct  of  defend- 
ant. Hetd;  sufficient  to  chai;ge  fault  on  defend- 
ant.   Kenemer  v.  Kenemer,  26-330,  '66. 

11698.  Need  not  averthat  plaintiff  (the  wife), 
for  two  years  previous  to  filing  of  complaint, 
had  maintained  a  good  reputation  for  chastity 
and  virtue.  FriU  v.  FHIm,  28-388,  '64. 

11699.  When  a  croes-petition  is  filed,whether 

Slaintiff  dismisses  or  not,  court  is  required  to 
ecree  divorce  to  party  l^ally  entitled  to  same. 
Miaadman  v.  Musselmanj  44-106,  '73. 

11700.  Blsmrssal.  If,  in  a  proceeding  for 
divorce,  a  petition,  an  answer  and  a  cross- 
petition  be  filed,  and,  afterward,  petition  is 
dismissed,  whole  case  is  out  of  court,  ^oner  v. 
Stoaer,  8-606, '57;  ^enbinv./VteA.  2-90, '50.  Cbn- 
tra:  Jffiiase&Mm  v.  MvaaehHtn,  44-106,  73.  (r.  B. 
8.  '81,  1040). 

11701.  Interrogatories,  U>  be  answered 
under  oath  by  defendant,  can  not  propu'Iy  be 
filed  with  answer  to  a  cross-petition ;  and  if  filed 
and  answered,  answers  can  not  properly  be  in- 
troduced in  evidence.  Barr  v.  .Barr,  ftl-240,  '69. 

m.  Jarbdietioa  aad  Beddenee. 

11702.  When  a  party  files  a  complaint  for  a 
divorce,  allwing  any  one  of  statutory  causes, 
and  files  affidavit  of  a  disinterested  person  of 
non-residence  of  defendant,  and  gives  notice 
required  by  law,  and  proves  it  legitimately,  to 
satisfaction  of  court,  court  has  jurisdiction  of 
cause ;  and  proceedings  and  judgment  therein, 
upon  matters  in  controversy,  will  be  valid  and 
binding  upon  parties  in  this  state.  McFarland 
V.  McFaTland,  40-458,  '72. 

11708.  Foreign  Jadgment  for  alimony.  A 
personal  judgment  for  alimony  against  one  in 
another  state,  served  only  by  a  notice  of  publi- 
cation and  not  having  appeared  to  action,  is 
void  for  want  of  jurisdiction,  and  can  not  be 
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enforced  in  another  state.  Middleworth  v.  Mo- 
Jhweli,  49-386.  75. 

11704.  Such  a  judgment  rendered  in  this 
state  can  not  be  here  enforced.  I^Ue  v.  hytU, 
48-200,  74  ;  Beard  v.  Bwd,  21-321.  '63. 

11706.  Told  Judgment.  A  juagment  and 
decree  of  divorce  was  rendered  in  a  cause  where- 
in only  evidence  of  iarisdiction  over  defendant 
was  foUowing, so-called,  waiver,  to-wit:  "The 
state  of  Indiana,  Tippecanoe  county.  In  the 
Tippecanoe  circuit  court,  April  term,  1876.  J. 
"W.  V.  F.  W.  Divorce.  The  undereu^ed,  F. 
W.,  the  defendant  in  the  above  entitled  sui^ 
hereby  waives  the  issuing  and  service  on  her  of 
process  in  the  above  entitled  suit,  and  consents 
that  said  cause  shall  stand  for  trial  at  said  term 
of  said  court.  P.  W." 

"Witness:  B.R." 

Hdi;  this  agreement  did  not  supply  place  of 
a  summons,  nor  was  it  an  appearance  to  action. 
Held;  judgment  void.  WiUman  t.  WiOmaRy  67 
-600  77. 

ll'706.  Petition,  nnder  R.  S.  '62,  for  a  di- 
vorce, and  decree  to  plaintifi*.  There  was  no 
appearance  by  defendant  nor  prosecuting  attor- 
ney. Hdi;  n^lect  of  progecntlng  attorney 
to  appear  could  not  be  assigned  for  error. 
Qrun  V.  Green.  7-113,  '55. 

11707.  Noiice  by  pablleatlon.  In  an  action 
for  a  divorce,  under  the  R.  S.  '52,  where  defend- 
ant is  a  non-resident,  a  publication  of  notice  of 
pendency  of  suit,  pursuant  to  statute,  is  suffi- 
cient to  ^ve  jurisdiction  of  person  of  defendant, 
without  issuing  of  a  summons.  Qrtm  v.  Green, 
7-113,  '56.   (u  R  3.  '81, 1036.) 

11708.  Jurisdiction  is  not  lost  by  BOn-red- 

dence  of  the  parties  at  tiie  time  of  trial. 

WaitMy.  »Fai(L  18-449,  '62. 

11709.  C.  P.  and  C.  C.  courts  have  concur- 
rentjnrisdiction  of  divorce  proceedings.  Herrm 
T.  floTon,  ie-129,  '61 ;  Emins  v.  Emngy  24-468, 
'65. 

11710a  In  decreeing,  a  divorce,  no  jurisdic- 
tion can  be  had  of  land  in  another  county.  Bun^ 
V.  BuneA,  2<M00,  '66. 

11711.  Tippecanoe  C.  P.  C.  had  jurisdiction 
of  applications  for  divorce.  EUit  v.  Hai/ield,  20- 
101,  *63. 

11712*  The  decree  maybe  in  favor  of  defend- 
ant on  a  cross-bill,  though  he  may  be  a  non- 
resident  JmnOB  V.  Jennega,  24-355,  '65. 

11715.  The  jurisdiction  is  determined  by 
residence  of  plaintiff*.  Personal  service  may  be 
had  on  defendant,  by  copy,  in  anv  county  in  the 
state.    Eaing  v.  Emng,  24-468,  '66. 

11714.  Practice.  Change  of  Judges  after 
verdict  wilt  not  change  court.  Latter  judge, 
upon  answer  to  interrogatories  by  jury,  may 
render  a  final  decree  and  adjudge  aumony.  JSed- 
rici  V.  Hedriek,  28-291,  '67. 

11716.  Jarlsdietion  of  the  penoB  in  adi- 
.Torce  proceeding,  wherein  the  care  and  custody 
of  chilaren  were  given  to  one  of  parties  until  the 
further  order  of  court,  is  retained  by  court  with- 
out any  reference  to  any  change  of  residence 
and  of  subject-matter,  for  purpose  of  modifying 
said  order.  Baily  v.  Sdirader,  lt4-260,  '70.  [y.  R. 
S.  '81,  1046.) 

11716.  According  to  statutes  of  '33  and  '35, 
courts  of  chancery  have  exclusive  jurisdiction 
in  cases  of  divorce ;  consequence  is,  Uiat  associ- 
ate judges  can  not,  constitutionally,  determine 
such  case  in  absence  of  ciroolt  judge.  iSbttIA  v. 
Satiih,  4  Blf.  132,  '36. 


11717.  Superior  and  circuit  courts  have  jup- 
isdiction.   {f.R.  a '81,  1031.) 

11718*  Suits  for  divorce  must,  under  statate^ 
be  instituted  in  courts  of  common  law,  and  not 
in  courts  of  chancery.  Vomer  v.  Rmur,  3  BU. 
163,  '32. 

11719*  In  a  divorce  suit,  plaintiff*  most  be  a 
resident  of  territory  where  divorce  is  granted. 
Hood  V.  Suae,  56-263,  77. 

11720.  Residence  of  plaintiff.  A  decree  of 
divorce  will  be  reversed  if  the  evidence  do  not 
show  that  plaintifi*  is  a  bona  jide  resident  of  this 
stete.    PoaeU  v.  iWf,  68-513,  '76. 

11721.  Formal  and  express  proof  of  such  res- 
idence is  not  required;  but  must  be  proven  to- 
satisfaction  of  court  trying  cause.  JmtapeQ  v. 
BSaxweil,  6a-363,  '76. 

11722.  AdlToree,ffraBted  In  Utah,  to  pa> 
ties  who  are  residents  and  citizeiu  of  another 
state,  and  not  under  jurisdiction  of  its  laws,  is 
not  valid,    flood  v.  Sate,  66-263, '77. 

11728.  Statute  of  foreign  state.  A  provi- 
sion, in  statftte  of  Utah,  authorizing  her  courts 
to  grant  divorces  to  citizens  of  foreign  states 
ana  nations,  who  were  not,  but  desired  to  be- 
come, residents  of  Utah,  was  attni  vire^  and  void. 
Hood  y.  jkok  66-263, 77. 

11724.  CoBstltnttoB  of  V.  8.  A  decree  of 
divorce,  rendered  in  courts  of  Utah,  under  a  stat- 
ute conferring  jurisdiction  on  citizens  of  other 
states  who"desire  to  reside"  in  said  state,  is  not 
within  operation  of  constitution  of  United  States, 
which  declares  "  full  faith  and  credit  shall  be 
given"  to  judicial  proceedings  of  every  other 
state.   Hoed  v.^Seote,  66-26^^7. 

11726*  Such  clause  does  not  Include  judg- 
ments which  show  on  their  face  that  courts  had 
no  jurisdiction  in  premises.  Id, 

11726.  Resldenee.  Petition  did  not  aver 
that  plaintifi'  was  a  bona  fidt  resident  of  county, 
but  no  objection  was  taken  thereto.  Hdd;  ques- 
tion coala  not  be  raised  after  commencement  of 
trial.   Lew  v.  LemM,  9-105.  '57. 

11727.  ReddeBceofpIalntiffaiay  be  proved 
to  satisfaction  of  court.  Record  need  not  ahow 
that  formal  and  express  proof  was  made  that 
witnesses  to  such  matter  were  householders  and 
freeholders  of  state,  or  of  residence  of  petitions; 
Maxvxa  V.  Maxweil,  68-363,  '76. 

IT.  Caues  for,  and  Prool^ 

11788*  Application  by  husband  for  a  di- 
vorce; cause,  abandonment.  Notice  of  suit  was 
given  by  publication.  Defendant  made  default. 
There  was  evidence  of  abandonment  Court 
dismissed  bill,  on  ground  that  cause  of  divorce 
originated  in  state  of  New  York,  where  both  par- 
ties at  time  resided.  Hdif  error.  Wikox  v. 
JTiiott,  10-436,  '68. 

11789.  Petition  by  wi£e  for  divorce.  The 
marriage  was  solemnuied  in  Kentucky.  The  hus- 
band there  deserted  his  wife  in  '22  or  '23,  and 
has  ever  since  lived  In  adulterv  with  another 
woman.  The  wife  removed  to  this  state  where 
she  has,  since  that  time,  resided.  The  husband 
never  resided  here ;  and  notice  to  him  of  pend- 
ency of  suit  was  by  publication.  Held;  C.  CX 
has  Jurisdiction.    Tdtn  v.  Tolm.  2  BIL  407.  '31. 

11780*  Abudonment.  Bill  by  husband,  on 
ground  of  abandonment  It  was  proved  that  a 
separation  had  taken  place,  and  wife  had  after- 
wards said  she  did  not  intend  to  live  again  with 
huslund;  but  it  did  not  appear  which  party 
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bad  abandoned  other,  ffeld;  bill  properly  dis- 
miseed.  MeCog  v.  3feCby,  8-fi65,  '62. 

11791.  Tlmeof  olTeBge.  Trial  for  a  divorce, 
There  charge  is  adultery,  complainant  may 
prove  ofieoae,  thoagh  he  had  known  of  its  exist- 
ence more  than  two  years  before  salt  was  insti- 
tuted; and  defendant  may  prove  aeienter  in  de- 
fense.   MeOafferty  r.  McOaffeity,  8  Blf.  218,  '46. 

117S2.  Statute,  which  enacts  that  C.  C.  shall 
have  power  to  grant  divorces  "  for  any  other 
caose,  and  in  any  other  case,  where  court,  in 
their  discretion,  shall  consider  it  proper  and  reas- 
onable," is  not  unconstitutional.  RMer  v.  Ritter, 
5  Blf.  81,  39.    Cf.  19-174 1  85-44. 

11 7W*  The  discretion  is  subject  to  a  revision 
of  &  C  on  appeal  or  writ  of  error.  Id.  Cf.  20- 
174 

11714.  Doable  marriage.  Thecireamstance 
that  the  wife  had  a  fonner  husband  livinff  at 
time  of  her  second  marriwe,  was  a  cause  for  a 
dirorce,  under  statates  of  "SI.  Janet  t.  Janet,  5 
Kil41,'39. 

11785.  But  not  under  present  law.  3%^  t. 
85-44,  71.      R  8. '81,  1032.) 

>1 786*  If  a  man  manr,  knowingof  such  facts, 
be  can  not  be  relieved  from  such  marriage  for 
mch  reason.   Te^  v.  Teffl,  tvpra. 

11787.  ToM  mairtase.  If  he  had  no  knowl- 
ccbfe  that  his  wife,  at  time  he  married  her,  had 
afiring  husband,  be  may  have  his  mairiue 
with  her  annulled,  though  it  is  not  a  cause  ror 
divorce.  Jd. 

11788.  The  circuit  court  will  have  jurisdic- 
tion of  such  proceedings.  Id, 

11789.  A  complain^  setting  forth  soch  facts, 
iw  be  good  for  purpose  of  having  marriase 
deelaTed  void,  thoneh  filed  for  purpose  of  ob- 
tidniog  divorce.  la. 

11740.  Separation.  Agreement  to  sepa- 
nte,^  on  account  of  conscientioas  views  con- 
cerning a  former  marriage  and  divorce  of  one; 
and  a  serration  under  such  an  agreement,  to- 
gether with  solicitations  on  part  of  husband  to 
uve  hwether  again,  would  not  justify  a  divorce 
on  petition  of  wife.   Rvby  v.  flufiy  S9-174,  '67. 

n?41.  A  ^ronndless  criminal  prosecution 
1^  a  wife,  against  her  husband,  with  perjury  on 
^of  wife  in  prosecution,  is  not  soch  cmel  and 
inhuman  treatment,  as  would  entitle  husband  to 
a  divorce.   8maU  v.  SmaU,  67-568,  '77. 

11742.  Hntnal  mtocondnct.  In  an  action 
by  wife  for  divorce,  special  finding  of  jury  show- 
ed the  husband  had  tnrown  wife  upon  door  and 
choked  her,  and  she  had  reason  to  fear  further 

rersona)  violence ;  she  was  induced  to  abandon 
im  by  his  ill-treatment,  and  "by  means  used 
by  other  persons";  whilie  Aey  lived  together, 
and  since  their  separation,  he  has  endeavored  to 
destroy  her  character  for  chastity;  he  did  not 
diacharge  his  duty  as  a  husband,  while  they 
lived  tether,  and  wife  had  cause  to  abandon 
ner  husband;  during  existence  of  marriage, 
and  op  to  time  of  separation,  wife  had  not  en- 
deavored to  discharge  dntiea  of  a  faithful  and 
aftctionate  wife,  and  win  and  retain  affections 
of  her  husband.  Hdd;  special  finding  entitled 
vife  to  a  divorce.  SAonw  v.  Scores,  28-M6, '64. 

T.  Condonation. 

11748.  Coadonatlon  may  be  Inferred  from 
"Cts  of  cohabiting,  by  injured  party,  with  of- 
under,  after  knowledge  of  offense.  Cohabitation 


will  be  inferred  from  hcis  of  living  together  as 
husband  and  wife,   fuma  v.  5«r»w,  •0-268,  '77. 

11744.  CondonattOB  is  not  absolute  remis- 
sion, but  proceeds  on  idea  of  repentance  having 
sprung  u^  in  mind  of  delinquent,  and  is  not 
operative  in  a  case  where  subsequent  facte  show 
no  repentance,  .^mufron^  T.  ArmttFong,  87-186,. 
'66. 

11745.  Snbse^aent  edubttation  is  matter 
of  defense ;  but  if  it  is  not  pleaded  it  can  not  be- 

E roved.   A  finding;  based  upon  such  proof,  can 
ave  no  l^al  efiect,  and  may  be  rejected  a» 
surplusage.   Xewts  v.  Lewit,  9-105,  '57. 

1174d.  Doctrine  of  condonation  applies  to- 
cruel  treatment  as  well  as  adultery.  Smivan  v. 
SuUivan,  84-^,  70. 

11747.  A  condonatten  has  an  implied  con- 
dition that  offense  shall  not  be  repeated.  If 
condition  is  violated,  in  casee  of  cmel  treat- 
ment, party  condoning  can  give  evidence  of  act» 
of  cruel  treatment  before  as  well  as  after  con- 
donation, and  acts  occurring  afterwards  need 
not,  perse,  constitate  a  cause  for  a  divorce.  Acts 
occurring  afterward  revive  right  to  sue  for  those 
which  occurred  before.  Id, 

11748.  A  husband  can  not  claim  a  divorce 
on  account  of  adultery  of  his  wife,  if  he  cohabit 
with  her  after  his  knowledge  of  offense.  FhUBm. 
V.  Phmpt,  4  Blf.  131,  '36. 

TI.  Allowance. 

11749.  Section  17,  2^8.  (G.  &  H.),  352 
(B.  S.  '81,  1042),  does  not  authorise  court  to  oi^ 
der  a  husband,  applying  for  a  divorce,  to  pay 
wife  an  allowance  to  enable  her  to  defend,  ex- 
cept when  there  is  a  decree  for  or  against  divorce 
on  a  final  hearing.   Hart  v.  Hart,  11-384,  '58. 

11750.  Attorney  foes.  The  court,  in  decree- 
ing a  divorce  to  a  wife,  must  allow  a  reasonable 
attorney's  fee,  to  be  paid  by  the  husband  for 
wife.    Jfutadman  v.  JtfiuseAnan,  44-106,  '73. 

11751.  And  pending  action,  foreanseslunnu 
HarreU  v.  iJomJi,  89-185,  '72. 

11752.  But  not  if  she  has  funds  or  credit 
sufficient  for  her  expenses  pending  action. 
£enemer  v.  JTenemer,  26-330,  '66. 

11768.  Pending  an  appeal  in  divorce  pro- 
ceedingSj  the  8.  0,  can  not  entertain  an  original 
application  for  an  allowance  to  a  wife,  to  be  paid 
by  nusband  (appellant),  for  support  of  hciself 
and  her  childien.   Keder  v.  £n£r,  89-168,  '72. 

Till  AHmoar. 

11764.  Allsmy  eaa  onlr  be  obtained  by 

decree  of  court  in  granting  a  divorce.  It  is  in- 
cidental  to  a  divorce.   Mom  v.  Bourn,  68-194, 

'77. 

11755.  A  court  has  no  jurisdiction  to  grant 
alimony  independent  of  a  decree  fur  divorce, 
Mom  V.  Baum,  supra;  Fiaehliv.  FUehli,  1  Blf.  360, 
'25. 

11756.  Husband  and  wifeare  not  competent 
to  make  a  valid  agreement  as  to  alimony,  dur- 
ing pendency  of  a  suit  of  divorce,  independent 

of  a  sanction  of  a  decree.  Such  agreement  is 
voluntary,  and  an  action  can  not  be  maintained 
thereon  to  reform  it.  Jtfbon  v.  Saum,  nipra.  Or 
to  enforce  it    Mwkenlmrg  v.  Holler,  29-139,  '67. 

11757.  Judgment  for  alimony  is  not  a  debt 

S rowing  out  of,  or  founded  upon,  contract;  and 
ebtor  can  not  claim  exemption  of  any  property 
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from  execution,  on  sach  judgment  Mmde  t. 
Anderson,  65-239. '79. 

11758.  HlMondacit  of  wife.  Alimony  may 
Ije  decreed  to  wife  when  a  divorce  is  granted  to 
husband  for  misconduct  of  wife.  Own  v.  Coon, 
26-189, '66.  Cf.  Out.  0x1^85-803, *66;<S!a^T. 
Stafford,  9-162, '57. 

11 759.  But  when  not  asked,  it  will  not  be  al- 
lowed.   Chandler  V.  Ckandkr,  18-492,  '59. 

11760.  Satoeqneiit  modtflcattoii.  Amount 
of  alimony  for  the  supportof  children  is  subject 
to  future  change,  upon  motion  and  proof.  Coxy. 
Coz,  26-303,  '65. 

11761.  Jadgment.  Complaint  for  divorce 
and  alimony.  Causes  allMKid,  habitual  drunk- 
enness, cmel  treatment,  and  neglect  to  provide. 
Allegation  that  defendant  owned  eighty  acres 
of  land,  worth  $2,000 ;  that  he  had  no  personal 
property,  excej^t  what  plaintiff  brought  to  him 
at  their  marriage;  that  plaintiff  owned  forty 
Acres  of  land  in  her  own  right ;  that  there  was 
no  issue  of  marriage;  that  plaintiff  had  one 
child  by  a  former  husband  ;  that  defendant  had 
no  children.  Prayer  for  a  divorce,  for  personal 
property,  for  plaintiff's  real  estate,  for  one-third 
of  defendant's  land,  or  alimony  in  lieu  of  it,  and 
for  general  relief.  .Defendant  was  defaulted.  De- 
cree for  divorce  on  account  of  the  misconduct  of 
defendant,  and  that  he  pay  as  alimony  $850,  $200 
within  six  months,  $200  within  eighteen  months, 
and  $450  within  three  ^ears,  if  surety  should  be 
given  by  defendant  within  thirty  days — if  not, 
execution  to  issue  for  whole  amount ;  and  until 
payment  or  surety  given,  defendant  was  inioined 
from  selling  his  land.  Hdd;  decree,  tnough 
conditional  as  to  time  of  payment^  is  authorized. 
Hdd;  court  should  have  specified  nature  of 
Mcurity,  and  provided  for  its  approval.  Hdd; 
decree  for  alimony  was  extravagant  and  unjust. 
Sourke  V.  Bourke,  8-427,  '66. 

11762*  To  raise  question  of  exeesslre  all- 
WOMjf  there  should  be  in  record  a  motion  for  a 
new  tnU,  or  a  motion  to  modify  and  correct  the 
Judgment.  It  is  not  sufficient  to  assign  as  a  rea- 
son for  a  new  trial,  that  jury  erred  in  finding 
Talue  of  husband's  property.  Bradley  v.  Bradley, 
45-67,  73 ;  Ifert  v.  iftrf,  29-473,  '68. 

11768.  An  aetlon  for  alimony  simply,  could 
not  lie  at  common  law,  which  has  been  followed 
on  this  point  in  this  state.  Chapman  v.  Ckapman, 
1S-39&  '69. 

11764.  Bat  statute  of  *&7  gives  snch  an  ac- 
tion ;  and  after  court,  in  such  action,  has  given 
judgment  for  alimony,  it  may  Bet  a^ae  a  firaad- 
vlent  conveyance  standing  in  the  way  of  its 
collection,  as  in  other  cases.  Id. 

11765.  A  conveyance  will  not  be  disturbed 
for  collection  of  a  merely  nominal  judgment  for 
alimony,  at  least  till  after  a  refusal  or  failure  to 
pay  Uiat  nominal  judgment,  without  such  dis- 
turbance. Id. 

11766.  Perhaps  officers  of  court  might 
through  judgment,  reach  land  for  collection  of 
their  costs,  as  in  other  cases  of  land  fraudulently 
conveved.  Id, 

11767.  In  a  proceeding  of  this  kind,  court 
may  ascertain  cause  and  circumstances  of  aban- 
donment If  it  occurred  under  circumstances 
mitigating  or  jnstifyit^;  it,  it  would  seem  that 
an  equitdle  case  is  not  made  out  for  giving 
more  than  what  necessity  requires  for  a  support, 
in  connection  with  wife's  own  earnings,  where 
proper^  of  husband  amounted  to  only  $700.  Id. 

11768.  Alimony  may  be  decreed  to  be  paid 


in  installments.  HoutUm  v.  SiMiaAm,  4-139,  '53 : 
FUeUi  V.  FitehU,  1  Blf.  360.  '25. 

11769.  Former  adjadieatlon.  A  wife  ob- 
tained, in  Kentuclcy,  decree  of  divorce,  with  al- 
lowance of  alimony  of  a  certain  sum  of  money, 
with  use,  for  life,  of  one-third  of  her  husband's 
real  property  in  that  state.  fieU  /  though  main- 
tenance were  inadequate,  she  coiUd  make  no  ap- 
plication to  courts  for  any  additional  provision 
out  of  her  husband's  real  property  mlMii^Mi 
ttaie.    Fxaehli  v.  FitehU,  1  Blf?  360,  '25. 

11770.  Alimony  may  be  made  payable  in  a 
shorter  period  than  that  which  is  allowed  by 
law  for  tne  stay  of  execution ;  and  there  may  be 
a  stay  of  execatloB,  as  in  other  cases.  HonuUm 
T.  Houston,  4-139,  '63. 

11771.  The  decree  granting  or  refusing  ali- 
mony, is  conclusive  on  parties  who  have  ap- 
peared to  action,  or  who  were  properiy  in  coart 
Motm  V.  Baam,  58-194,  '77 ;  MuMmrg  t.  HU- 
Ur,  29-139 '67.   Cf.  80-452. 

11772.  Petition,  by  wife,  for  divorce.  Decree 
in  her  favor,  and  for  tl,180  alimony.  Husband 
owned  real  and  personal  estate,  of  value  of  from 
$4,000  to  $5,000,  and  had  been  guilty  of  grossly 
improper  conduct,  and  habitual  abuse  apd 
cruelty.  Beftf,- allmoBT  not  ncesriTO.  Bmd- 
man  v.  Rudman,  5-63,  '54. 

11778.  A  court  granted  a  divorce  for  cruel 
treatment,  etc.,  of  husband.  Held;  error  to 
decree  to  wife  $400  alimony,  in  lieu  bf  dower. 
BmkU  v.  Rumell,  1-610,  '49. 

11774.  In  an  application  for  divorce  suA 
alimony,  ^neral  reputation  is  evidence  of  mar- 
riage; which,  if  it  took  place  in  another  of 
states  of  this  Union,  will  be  presumed  valid  as 
at  common  law,  no  statute  of  such  state  being 
shown.    TriM  v.  IHmbU,  2-76,  '50. 

11775.  In  decree  for  alimony,  under  our 
statute,  court  may  take  into  view  whole  prop- 
erty of  husl)and,  wherever  it  may  be.  Allow- 
ance may  t>e  made  by  decree,  in  favor  of  wife, 
for  gross  sum  or  for  annuity,  which  decree 
would  give  ber  incontrovertible  demand  against 
husband,  wherever  he  or  his  property  might  be; 
or,  it  may  be  made  by  giving  her  sufficient  part 
of  husband's  property  within  state,  fudut  r. 
Fisehli,  1  Blf  360,  '25.   Cf.  4-139. 

11776.  When  property  of  husband,  at  time 
of  separation,  was  worth' ^iO,000,  and  had  been 
acquired  by  joint  effoite  of  both  husband  and 
wife,  and  husband  was  cause  of  separation,  an 
alimony  of  $5,000  is  not  too  large.  Bvh  v.  Busk, 
87-164, '71. 

11777.  When  the  custody  of  one  child  was 
granted  to  each,  husband  was  worth  $13,000, 
and  divorce  granted  to  husband  on  his  petition, 
$3,500  is  not  too  lane  an  amount  of  alimony  to 
grant  wife.   HedryAy.  Hedriek,  28-291,  '67. 

11778*  AllmoBj  depends  on  circumstances 
of  each  individual  case.  Ifedridli  v.  Hedriet,  28 
-291,  '67. 

11778a*  The  value  of  separate  property  of 
wife  and  husband  should  be  considered.  Mont 
V.  Mome,  25-156,  '65. 

11779.  On  the  death  of  a  divorced  wife,  ai^ 
rears  of  alimony  may  be  collected  by  her  admin- 
istrator, ^/tter,  at  common  law.  Milkrv.  Clark, 
2ft-37a  '64. 

11780.  Under  act  of '13,  regulating  divorces, 
granting  to  wife,  from  husband,  $76  every  three 
months  for  four  years,  for  alimony,  and  for  rau- 
ing  of  one  of  her  children,  was  not  erroneous, 
aluiough  there  were  two  children,  and  leoord 
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did  not  show  that  hosband  was  a  man  of  prop- 
€rt/.   KinHOf  T.  Kinney,  1  B]f.  481,  '18. 

11781.  Judgment.  A  and  B  were  divorced, 
and  B  obtainea  a  judgment  of  $1,800  alimony 
against  A.  $300  were  paid  on  judgment,  and 
tiey  agata  lKter*»rnH*  Tbey  again  were 
divorced,  and  B  obtained  a  second  judgment 
against  A  of  $1,400.  Heid;  first  was  not  satis- 
fied hy  second  ja^meot,  anlen  record  shows 
contrary  was  intended.  Bmaur  t.  Breimer,  48 
-262,  74. 

11782.  A  decree  for  aUnioar  most  be  for 
a  sum  in  gross  and  not  for  a  certain  sliare  of  real 
estate.  It  is  an  absolute  personal  judgment, 
collected  like  other  jud^ent&  belongs  abso- 
iotely  to  wife,  and  is  in  lieu  atul  bar  of  her  in- 
terest in  estate  of  her  husband.  Mvmdman  r. 
ifiuaebum,  44-106,  73. 

11 788.  It  must  be  for  a  sum  of  money  in  gross, 
and  not  for  a  share.  Qrten  v.  Green,  7-113,  '55 ; 
Eiet  V.  Rice,  «-100,  '54. 

11784.  Amoont.  A  husband  obtained  a  di- 
Torce;  wife, thecnstodyof child, with^OOOali- 
mooy.  Divorce  was  obtained  on  accoant  of 
cruelty.  Amount  of  alimony  was  less  than  one- 
fifteenth-of  his  e8tat«.  He  had  five  children  when 
they  married,  and  she  was  strong  and  healthy, 
bat,  at  time  of  trial,  quite  weak  and  sickly.  The 
husband  and  his  children  treated  her  in  most 
inhuman  and  cruel  manner.  Held;  wife  enti- 
tled to  $5,000  alimony,  payable  in  Herai-annual 
payments,  and  further  annual  sum  $200  for  sup- 
port of  child.    Huau  v.  Hyutt,  88-309,  70. 

1178&*  When  husband  obtained  a  divorce  on 
«ocount  of  adultery  of  his  wife,  it  was  error  to 
srant  alimony  equal  to  one-third  of  his  estate. 
Cmaer  v.  Conner,  2JM8,  '67  j  88-309. 

11786.  When  a  divorce  is  granted  wife  for 
misconduct  of  husband,  rule  is  she  should  not 
be  placed  in  a  worse  condition  than  if  she  had 
aurvived  her  husband.  Mimelman  v.  Mumeiman, 
44-I0&  78.   Cf.  Riee  v.  Rice,  6-100,  '64. 

11787.  AUmon J  of  twelrebnadred  dollars 
is  not  too  much  to  a  wife,  where  parties  had 
been  married  two  years,  and  it  was  a  second 
marriage  of  both,  and  the  husband  was  worth 
$15,000  or  $20,000.    Qitmer  v.  Qamer,  88-139, 

Tin.  Cmtody  of  ChUdren. 

11788.  The  fkther  has  le^  right  to  ens- 
iody  of  his  children,  unless  it  is  clearly  shown 
that  he  is  unfit,  or  is  grossly  at  fault  in  exercise 
■of  his  duty.  Cbnn  v.  Conn,  67-323,77.  (r.  R 
&  '81,  1046.) 

11789.  Discretion.  In  proceedings  for  a  di- 
vorce, amount  of  alimony  and  custody  of  the 
children  are  matters  largely  within  discretion 
■of  coart,  and  will  not  be  reversed  by  supreme 
court,  unless  abuse  of  discretion  is  very  clear. 
iWf  V.  Powell,  61^-613,76;  Omn  v.  Conn,  67- 
523, 77 ;  J&w  v.         62-64,  '76. 

11790.  Granting  an  allowance  for  support 
of  minor  children  is  not  imperative  upon  court, 
under  all  circumstances.  Omn  t.  Cbnn,  67-323, 
77.  The  court  has  such  power.  Buth  y.  BtuA, 
«7-164. 71. 

11791*  Sapport  of  ehBd.  A  decree  of  di- 
vorce and  custody  of  children  given  to  mother 
do  not  absolve  father  from  his  obligation  to  sup- 
port children.  CbimT.  Ohm,  67-828,77  <«.B. 
8.  '81,  1046.) 
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11798.  The  ri^ht  of  parent  to  services  of 
child,  and  obligation  of  maintenance,  are  recip- 
ivcal.   HwAand  v.  ifwi6and,  67-683,  79. 

11798.  The  rights  and  duties  as  to  minor 
children  should  be  settled  in  divorce  proceeding. 

11794.  It  is  discretionary  with  court  grant- 
ing divorce,  to  award  maintenance  for  child.  Id. 

11796.  Where,  in  divorce,  the  mother  is 
granted  custody  of  minor  child,  without  any 
provision  for  its  support,  she  is  estopped,  br 
record,  to  claim  what  she  should  have  secnrea, 
if  so  entitled,  in  action  for  divorce.  Id. 

11796.  Husband  and  wlfiB  had  been  «t- 
TOrced,  and  custody  of  their  child  bad  been 
awarded  to  wife.  Afterward,  the  wife  having 
married,  and  she  and  her  second  husband  being 
about  to  remove  from  state,  husband  petitioned 
to  award  guardianship  and  care  of  child  to  him. 
Parties  were  equally  able  and  willing  to  pro- 
vide, and  equally  qualified  in  respect  of  morals. 
Held;  S.  C.  will  not  interfere  with  judgments  of 
C.C.  iJornotfT.JIUttiUn,  8-162.  m 

11797.  The  enstody  of  the  dang:fafer8  may 
be  assigned  to  mother,  when  most  suitable,  con- 
sidering sex  and  age  of  children.  Butk  AuA, 
87-164, 71. 

11798.  The  decree  grutln;  the  care,  cus- 
tody and  education  of  a  minor  child  is  conclu- 
sive ;  hut  court  may  reserve  power  to  open,  mod- 
ify and  alter  decree  as  to  such  minor  children. 
^tmnv.I.earaed,  49-262, 74;  WHUaiM'r.WU- 
Imm,  18-623,  '69. 

11799*  The  court  must  make  provision  for 
guardianship,  custody  and  support  and  educa- 
cation  of  minor  children  of  marriage^  MumdnuM 
V.  Mvmelman,  44-106,  73. 

IX.  Eflisct  of  IHtofm. 

11800.  The  legal  effect  of  a  dlTone  is  de- 
termined bv  the  law  in  force  when  it  was  granted. 
WhilaeU  V.  lHUlg,  6-229,  '65. 

11801.  By  R.  S.  '31,  all  divorces  were  a  vm- 
eufo  mafnmonn,  and  either  party  could  afterwards 
lawfully  marry.  Id. 

11802.  A  widow  who  has  acquired  an  inter- 
est in  land,  through  her  first  husband,  and  sub- 
sequently marries,  may  alienate  her  interest 
In  sndi  land,  after  and  during  her  divorce  from 
her  second  husband.  P^pery.Mav,  Sl-SSS,  76. 

11808.  Effect  on  lands  held  Jointly.  Sec- 
tion 18  of  the  statute  concerning  divorcee  (2  R. 
a  '76,  p.  330;  t-.  R.  S.  '81, 1043),  applies  to  prop- 
erty of  which  wife  was  owner  before,  and  at  time 
of  divorce,  subject  only  to  her  husband's  re- 
straint upon  alienation.  It  does  not  apply  to 
real  estate  held  by  both  husband  and  wife  oy  ten- 
ancy by  entireties.  The  divorce  would  make 
them  tenants  in  commcm.  Iduk  v.  £as&  68-626, 
77. 

11804.  When  husband  and  wife  hold  real 
estate  "as  joint  tenants  (survivor  taking  the 
whole),"  ete.,  and  they  are  divorced  for  charges 
against  husband,  and  husband  dies,  entire  prop- 
erty is  vested  in  widow.  Id. 

11806.  Effect  on  doirer  estate  by  mar> 
riage.  If  a  widow  having  an  estate  in  dowry 
marry,  her  husband,  and  those  claiming  under 
him.h  ave  a  right  to  enjoyment  of  premises  dur- 
ing existence  of  marriage.  But  if,  after  such 
marriage,  wife  be  divorcied  a  vinculo  flMtfrtmotm^ 
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«iUte  U  thereby  testored  to  her.  Doe  Amm. 
6  BU.  308,  '40. 

Wife  does  not,  by  obtaining  a  divorce 
on  BOcoant  of  misconduct  of  her  huBband,  be- 
come entitled  to  dower,  under  act  of  '43,  In  land 
conveyed  by  her  husband  before  passage  of  said 
act.  Comlu  V.  Stnder,  1-134,  '48;  MeOageriy  v. 
MeOafferttf,  8  Blf.  218,  '46. 

11807.  Dbabllltjr.  Apromlse,dariiiriBar- 
Tiac^y  that  after  a  divorce  is  obtained,  to  pay 
a  certain  sum  of  money,  in  consideration  of  ser- 
vices rendered  in  obtaining  a  divorce,  is  void. 
Cook  V.  WaUon,  88-228,  '71, 

11808.  A  divorced  wife,  as  such,  has  no  in- 
terest in  real  estate  of  her  husband.  BiOem  v. 
HerekUbnUh,  28-71  '64:  Chmotriik  v.  Omowitkt 
14-% '59. 

X.  Relief  asabutJadfHoit. 

11809*  Proper  proceedings  may  be  had,  by  a 
party  interested,  to  amend  and  set  aside  a  so- 
called  Judrment  of  divorce,  which  ie  void  either 
for  want  of  jurisdiction  over  subject-matter,  or 
of  the  parties.  Willmanv.  WiUmany  67-500,  '77  ; 
Moada  v.  Dehney,  60-468,  '76. 

11810*  Review  of  Jadgnent.  There  can  be 
no  moceedings  to  review  a  judgment  of  divorce. 
(2  B.  a  '76,  p.  247,  sec.  586;  R.  8.  '81,  615.) 
WiUman  v.  WiUman,  67-500,  '77;  ^tmn  v. 
Leanwi,  40-262,  '74:  Jfc^Jutw  v.  kcQuiog,  18- 
294,  '59 :  WoolUy  v.  WooUey,  12-663,  '59. 

11811.  Sees.  99  and  366  of  code  (K  a  '81, 
896,  663),  granting  a  review  of  judgments  and 
a  new  trial,  do  not  apply  to  judgments  of  di- 
vorce. Ewina  V.  Euina,  24-468,  ^66.  Cf.  Me- 
Junkin  T.  MeJunkin,  8-8^  '61. 

11812.  Jnd^eBts  of  divorce  can  only  be 
set  aside  upon  a  motion  for  a  new  trial,  made 
within  time  allowed.  MeQuuig  v.  IkQuigg,  18- 
204, '69.  CI  10-438. 

XI.  AppeaL 

11818.  On  an  appeal  from  an  interlocutoiy 
order,  making  an  allowance,  founded  on  affida- 
vit and  petition,  no  question  will  be  considered 
involving  sufficiency  of  complaint  for  a  divorce. 
SantU  V.  ffarrtfl,  80-185,  '72. 

11814.  When  a  decree  for  divorce  Is  taken 
by  debalt.and  reoord  foils  to  show  snllcieit 

notice  to  defendant,  the  objection  may  be  made 
on  appeal,  without  any  application  to  court  be- 
low for  relief.  Ooehaower  v.  Cochnower,  27-253, 
•66. 

11816.  An  appeal  b^  one  a^inst  whom  a 
divorce  was  granted,  will  be  dismissed,  if  he, 
pending  an  appeal,  married  a  person  other  than 
appellee.  St^hena  v.  titephen*,  61-642,  '76 ;  Gar- 
ner v.  Gamer,  88-139, '71. 

11816.  An  order,  granting  a  divorce,  may 
be  reversed  on  appeal.  Gamer  v.  G<vr%tT,  88- 
139,  '71 ;  SuUivan  v.  ^nxtn,  84-368,  70. 


DOGS. 

See  Animalt. 

11817*  Towns  have  power,  bv  their  trustees, 
to  prohibit  the  roonlng  abont  of  dogs,  or  to 
require  them  to  be  muzzled,  with  a  penalty  that 
marshal  otherwise  shall  kill,  etc.  HaUer  v.  Sher- 
•dan,  27-494,  '67. 

11818.  Haltclous  kUllng  of  a  dog  Is  an  In- 


dietaUe  <rfl!Base,  under  statnte  c/t  pnnuhinr 
with  fine  any  person  "  who  shall  malicioi^ 

destroy  any  property."  Stale  v.  Smmer,  2-377,, 
'50.  Compare  (perhaps  txmtra),  £uuman  v.. 
.State,  No.  9780,  Dec  19,  '81 ;  SUtU  v.  Doe,  No. 
9826,  Feb.  20,  '82,  supreme  court  of  Indiana. 
Above  principle  seems  to  be  limited  to  licensed 
dogs. 

11810.  Tuc  Sheep  kUIed.  A  towuU^ 
is  UaUe  to  the  owner  lor  sheep  killed  by  dogs* 
when  tmstee  has  in  hla  hands  fands  derived  fimn 
dog  tax,  which  he  refuses  to  apply  In  payment 
of  such  claim  if  just.  SMbw  fmnuHnu  de-  v- 
Bandies,  67-390,  '77. 

11820.  Proceedings  hj  mandate  ordering 
trustee  to  pay  such  daim  is  not  a  proper  rem- 
edy. Id. 

11821.  The  complaint  need  not  aver  a 

aofficioicy  of  such  fund  on  hands  daring  year 
in  which  sheep  was  killed.  Funds  obtaiiwd  one 
year  may  satisfy  claims  of  another  year.  Id. 

11822.  Act  Mar.  2,  '06,  discouraging  keep- 
ing of  dogs  and  providing  a  penalty  therefor,  i» 
not  inconsistent  with  art.  10,  see.  1,  and  is  con- 
stitutional. AfileheU  T.  WilliavtB,  27-62,  '66; 
27-120.    (r.  R  a '81,  2647.) 

11828.  The  dog  tax  or  penalty  act,  MarclL 
2,  '65,  was  not  to  provide  a  revenue  for  publiir 
uses,  bnt  to  enconrage  the  rearing  of  sheep  b^ 
the  discouragement  of  keepinKof  dogs,  and  is 
valid  as  a  measure  of  InterauBOUoe.  MiteMl 
V.  WmiafiUji'i-62,  '66. 

11824.  The  doff  tax  fnnd  must  be  appor- 
tioned among  schools  of  township  and  with  oth- 
er fund  appropriated  for  tuition ;  and  an  injuno* 
tion  will  he  to  prevent  misappropriation.  Ho- 
foy  V.  Jlfo^  47-241,  '74. 

11826.  Whoever  keeps  an  animal  accnstinned 
to  attack  or  bite  mankind,  with  knowledge  of 
its  dangerous  propensities,  is  nrtma  /aeie  liaUe- 
to  an  action  for  damages,  at  the  suit  of  any 
person  attacked  or  ligored  by  animal,  witk* 
out  proof  of  any  n^ligence  or  fault  in  securing 
or  taking  care  of  it.  The  gist  of  action  is  keep- 
ing of  animal  i^r  knowledge  of  its  mischiev- 
ous dispoaition.  BuHom  v.  Baggartjff  Sft-178,. 
•71. 

11826.  Where  dogs  belonging  to  several  per- 
sons kill  sheep  together,  each  owner  is  liable- 
only  for  acts  of  his  own  dog.  Denng  v.  Com^ 
0-72,  '67. 

OOBIKCILB. 

11827.  As  to  whatconstttatesaresMeMe, 

see  notes  to  FVeneh  v.  Ughiy.  0-475,  '67. 

11828.  The  nsnal  or  last  place  of  resi- 
dence means  residence  into  which  person,  stiU 
a  resident  of  state,  has  moved  last  before  ser- 
vice.  Shtr^  V.  F<w,  10-129.  '61. 

11820.  A  member  of  the  connty  board 
need  not  continue  to  reside  in  district  for  whicb 
he  was  elected.   SmUJt  v.  Staie,  24-101,  '66. 

11880.  Corporation.  Authority  ^ren  by  » 
state  to  a  corporation,  created  by  that  state,  to 
own  and  manage  proper^  in  another  state,  does 
not  include  authority  to  change  domicile  of 
company  to  that  state.  A^imwaU  v.  O.  <S  M~ 
R,  Co  20—492  '63 

11881.  Nor'wili  authority  granted  by  latter 
state  to  there  act  and  do  business.  Id. 

11832.  Corporate  acts  of  a  corporation  per- 
formed by  body  of  corporation,  lu  a  foreign 
state,  are  of  no  validity,  such  as  acta  fixing 
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installments  and  times  nf  payment  of  stock,  etc. 
Id. 

1188S.  If  stockholders  constitute  corpora- 
tion, and  directors  are  its  a^nts,  latter  can  act 
1«1u1t  iritbout  state.  Wnght  v.  £wu^,  11- 
S98,  '68. 

118S4*  Bat  not  so  if  directors  themBelTescoo- 
stitnte  oorporation  bj  their  cliarter.  A^iiauaU 
T.  0.dM.B.  Oo.,  tupm. 

118S6.  BonlieOe  of  tke  wife  is  generally 
determined  by  that  of  the  hasband ,  bat  if  they 
have  finally  separated,  domicile  of  latter  does 
not  so  control  that  of  former  as  to  confer  or 
oust  jurisdiction  in  a  sait  for  divorce.  Jennm 
T.  Jeimeu,  24-356,  '66. 

118S6.  ThtA  of  wife  and  children  follows 
tiiat  of  hnsband  and  father.  MeOoUtm  r. 
F5Wte.  2S-48, '64. 

llo8?>  Itesideoce  is  being  in  a  given  place 
with  intention  of  making  it  one's  home.  Id. 

118S8.  The  residence  of  plaintiff  determines 
juriadiction  in  snito'  for  oiTorce.  Ewmg  t. 
Ewing,  24-468,  '65. 

11889.  CliMig«  of  rMddenee.  DMlaratiou 
of  a  party  at  time  be  left  home,  as  to  his  inten- 
tion  m  laaTing,  ate  a  part  of  rta  ^wte.  and  ad- 
missible ertdMioe  of  his  residence,  in  his  favor. 
AvtUn  V.  StBonlt,  9-109,  '57 ;  Bwnat  v.  Clark,  S- 
260,  *51. 

11840.  Election.  A  boy,  having  no  father 
or  mother,  apprenticed  to  a  resident  of  this 
state,  where  ne  resided  till  he  was  nineteen, 
left,  to  go  to  another  connty,  where  he  met 
a  man  going  to  Iowa,  to  whom  he  engaged 
himself  in  eonriderauon  that  hie  expenses 
were  jMiid.  He  wrote  his  master  that  be 
intended  to  return  as  soon  as  he  saw  the 
country.  After  being  there  till  of  age,  he  again 
wrote  that  as  soon  as  he  could  obtain  money  he 
would  return.  He  worked  there  three  years,  for 
different  farmers,  in  different  places.  After  his 
return  here,  be  said  he  did  not  intend  to  remain 
here.  He  voted  on  his  retnm,  within  six  months, 
and  was  charged  with  illegal  voting.  Hfld; 
his  residence  was  in  this  state,  and  was  not  lost 
bj  bis  leaving  mthout  any  intention  to  chan^ 
his  residence,  and  his  mere  intention  as  to  his 
Atftire  course  will  not  lose  bim  his  residence  here. 
Maddox  T.  Slaie,  82-111,  '69. 

11841*  Intention  is  requisite  to  a  change  of 
domicile.  Leaving,  with  an  intention  to  return, 
is  no  change  of  domicile.  Yonia/  v.  Stale,  27- 
SS6,'6A. 

11842.  Taxes.  Chattels.  A  resided  in  New 

Albany,  Indiana,  for  many  years  prior  to  Au- 
gust, '70.  He  owned  a  dwelling-house  therein, 
which  he  rented,  with  furniture,  for  an  indefi- 
nite time,  three  months' notice  bein^  required  to 
terminate  lease.  He  and  his  family  left  state 
with  intention  of  remainiog  in  Europe  for  an 
indefinite  time.  It  was  agreed  that "  he,  with 
the  intention  of  ceasing  to  Be  a  resident  of  Indi- 
ana for  an  indefinite  time,  departed  from  Indi- 
ana with  all  the  members  of  his  family,  for  the 
purpose  of  residing  in  Europe,  with  the  expec- 
tation of  again  becoming  a  citizen  of  Indiana  at 
some  indefinite  time  in  the  future,  probably  two 
or  three  years."  Held  ;  for  taxable  purposes  he 
continaed  a  resident  of  Indiana  during  his  ab- 
sence. Odbertim  v.  Bd.  Qm'a  floyd  Cb.,  62-361, 
76. 

1184S.  "The  loeal  haUtsHon  of  a  news- 
paper is  town  or  city,  and  not  a  particular  boild- 


ing  in  wRich  it  may  be  published.  MiUa^nmm 
V.  Slaeer.  58-467,  '77. 

11844.  Ballnwd  corporations  ma:F-  be  re- 
garded as  resident  in  each  county  in  which  they 
have  an  office  or  agency,  or  an  officer  or  agent 
upon  whom  process  may  be  served.  N,  A. « 
E.O0.Y.  HaahelL  11-301,  '58. 

11845.  BomlsUe  of  parents  at  death,  is  thft 
domicile  ot  their  infant  heir;  and  he  fsan  not 
change  that  domicile  of  his  own  volition.  ITor- 
renv,  Ko/cr,  18-167, '69. 

11846.  DomlcUe  of  a  honsehoUer  is  pre- 
sumed to  be  that  of  his  family.  Ytmkai  v.  i8to<&. 
27-236, '66. 

11847.  L^l  domicile  of  a  minor,  not  eman- 
cipated, is  that  of  his  parents.  Wheeier  v.  jBur- 
nm.  18-14, '62. 

11848.  A  eonn^  ofleer  raeates  Us  oflcft 
by  his  removal  mm  state.  v.  Bd.. 
Om*8  FVankiin  Co.,  4  BIf.  116,  '36.  Cf.  Stale  v.. 
AUm,  21-516,  '63;   Yanlxs  v.  State,  27-236,  '66. 

11849.  The  vacancy  may  be  filled  without  a 
judicial  adjudication  of  vacancy.  State  v.  Jone$t 
19-356,  '62. 

11850.  A  vacancy  is  made  by  enlistment  in 
U.&army.  .Sate  v.  .dJIm,  21-616, '68. 


Doaatio  Cansa  Kortis.  See  Oift 


OONATIONS. 

11851.  BoaatloB  bya  county  to  secure  the- 
location  of  the  agrlcnltnral  college  oontempla- 
ted  by  the  act  of  conffress  of  July  2,  '62,  and  of 
the  legislidore  of  Indiana,  of  March  6,  '66,  waK 
not  authorised  in  January,  '69.  But  an  order 
making  an  appropriation  for  such  purpose  ia 
not  void,  and  m^  be  ratified  by  legislatuiie. 
Marks  V.  Ti-veteea  Purdue  Unireraiiy,  87-156,  '71. 

11852.  Such  an  order,  made  by  board  of 
commissioners  of  Tippecanoe  county  in  '69,  was. 
ratified  by  act  of  le^latnre  of  May  6,  '69,  ac- 
cepting the  donation.  Id, 

11858.  Parties,  in  making  a  subscription  or 
a  contribution  to  a  street  railway  company,  to. 
assist  in  construction  of  road,  have  right  and 
power  to  make  a  stipulation,  that  if  road  shall 
cease  to  be  operated,  and  cars  run,  in  manner 
provided  in  a  certain  agreement,  then  subscriber 
shall  be  entitled  to  recover  from  company  amount, 
paid  as  a  donation,  with  interest  from  date^ 
irom  ceasing  to  operate  road.  Orem  Stt  JZ.  Cb.. 
v.  ArmMrong,  89-418,  72. 

11864.  Wrlttta  promises  to  the  board  of 

commissioners,  to  pay  certain  sums  opposite- 
tbeir  names,  in  consideration  of  mutual  promise 
among  subscribers,  and  on  condition  that  a  court 
house  is  removed  to  a  certain  place,  are  not  void 
as  against  public  policy,  though  there  was  no 
legislative  authority  to  receive  such  donations. 
SUtaon  V.  Sd.  Gm't  lavrtnee  Co.,  5i-213,  '76.- 

11856.  In  '34,  Hunt  laid  out  the  town  of 
Huntsville,  and  on  recorded  plat  he  designated 
a  certain  lot  as  "James  Pugb's  tan-yard  and 
lot,"  and  in  a  foot  note  added,  such  lot  Is  do^ 
nated  by  MUes  Hunt.  Jr.,  to  James  Paffh.  for 
the  purpose  of  erecting  a  tan-yard  on  It"  A 
tan-yara  was  erected,  and  remained  in  possession) 
of  Pugh  and  his  grantees  until  this  suit  Ibldf 
nnder  2  B.  S.  '31,  630,  the  donatitm  made  and 
accepted,  operated  as  a  grant  to  Puj^  of  lot 
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named,  vith  condition  subsequent  *Hmtt  v. 
Beesm,  lS-380,  '62. 

11666.  A  written  promise  to  tke  state  to 
paracertaiD  sum,  on  condition  that  the  house  of 
retilffe  for  correction  of  juvenile  offenders  be  lo- 
cated at  a  certain  place,  though  in  absrace  of 
legislative  authority  to  officers  of  state  to  receive 
donations  other  than  of  land,  Is  not  against 

5>bUe  policy,  and  may  be  enforced  when  con- 
itions  are  performed.   Slate  t.  Joknton,  62-197, 

11S67.  Commissioners  of  a  eonntr,  unless 
by  statute  so  authorised,  can  not  make  donations 
to  a  railroad  company  out  of  county  treasury, 
flofwy  V.  /.  C.  *  A  it  Cb.,  82-244,  '69. 

11666.  In  an  action,  under  an  act  of  May 
12,  '69  (I  K.  a  76,  736;  R.  S.  '81,  404?)),  a  con- 
dition contained  in  the  petition  and  proceedlnzs, 
that  the  township  would  take  stock  in  a  rail- 
road company,  provided  it  located  and  con- 
structed a  depot  Ht  a  certain  point,  is  valid.  Bit- 
tinger  t.  BeO,  66-446,  '79.  ( /nd.,  dc,  KCo.-7.OUy 
Aaiea,  66-476,  dissimilar.)  L.  M.AB.  R.  Oo.y. 
Oeiger,  «4-185,  '70. 

11669.  A  township  may,  in  making  such  nub- 
■ciiption,  prescribe  such  reasonable  conditions 
as  are  not  in  conflict  with  either  letter  or  spirit 
of  law.  SUHngerY.Bett,&b-M6,*79. 

11860.  The  proviso  in  section  60  of  Incor- 
poration act  of  March  14,  '67,  relates  to  dona- 
tions by  cities  to  railroads,  and  not  to  subscrip- 
tion of  stock.  7%ompMm  T.  Ofy  iVu,  89-S05,'68. 
(».B.S.  '81,3152.) 

11861.  FetitioDof  a  majority  of  resident  free- 
holden  of  a  city,  to  anthorise  inch  donation,  is 
necesaary,  but  not  so  to  anthoriw  a  snlwcription 
ofatock. 


I.  mned. 

II.  WfuU  if  mdtfeel  to. 

III.  J2mU,  and  Jfeoaiire  y. 

IV.  AeftnfuisAinenf. 

V.  Atsignmmt.  iVoefiee.  D^enm. 

VI.  Effect  ^  Divorce. 

VIL  ^et^StatvUa. 

I.  Defined. 

11862.  Widow's  interest  in  real  estate  of  de- 
ceased husband,  under  our  statute  is  dmilar  to 
dower,  at  common  law,  except  that  the  life  in- 
terest, under  statute,  b^ins  at  death  of  husband, 
but  title  to  dower  does  not  velt  until  assigned  at 
common  law.  Hendru  t.  MeBdh,  61-473,  '78. 

11668.  Dower,  by  R.  S.  '38,  was  substantially 
as  at  common  law.    Whitsdl  v.  MULx,  6-229,  '55. 

11864.  Sec.  80,  p.  427,  and  sec.  84,  p.  428,  of 
B.  S.  '43,  enlaiged  tne  estate  in  which  widow  was 
to  be  endowed,  but  were  otherwise  merely  de- 
claratory of  common  law.  MaOoek  t.  MaUoek,  &~ 
403, '64. 

II.  What  Is  snl^eet  to. 

11866.  Mortgaged  premises.  If  a  widow, 
who,  in  her  husband's  life-time,  had  joined  with 
him  in  execution  of  a  mortgage  of  real  estate, 
have  not  redeemed,  ahe  has  no  better  claim  to 
dower  in  pranisea  than  she  would  have  had  if 
deed  had  Men  absolute.  Waltm  r,  CUndeimm, 
6Blf.477,'43. 


11666.  Dower  is  snkjeet  to  Judgment  lien 

on  land  prior  to  marriage.  Armttrmg  t.  Mc- 
Langhlm,  49-370,  '75;  Bobbina  T.  JtobbSu,  8  BIL 
174, '46. 

11667.  Tender's  lien.  The  vendee  of  land, 
who  had  not  paid  all  purchase-money  nor  re- 
ceived a  deed,  died  in  '29,  leaving  a  widow.  Hdd; 
widow  had  only  an  equitable  ri^t,  to  be  endow* 
ed  of  interest,  daring  her  lif^  of  one-third  of 
amount  the  land  would  sell  for,  over  unpaid  pur^ 
chase-money,  interests  and  costs.  Malinr.  OauU, 
ir^b,  '53 ;  Fisher  v.  Johnson,  5-492,  '54. 

11666>  The  widow'sclaim  todowerunderact 
of  '38,  must  vield  to  vendor's  equitable  lien  for 
unpaid  purchase-money.   Onau  r.  Abwr,  8  Bit 

120,  '46. 

m.  Right,  and  Measure  ot, 

1 1 869.  Edultable  title  in  lands.  A  purchased 
land  at  a  judicial  sale  and  lost  certificate  of  pui^ 
chase,  and  never  obtained'  a  deed  tlierefor.  He 
occupied  lands  four  years,  and  sold  same  by  a 
title-Dond  to  B.  After  his  death,  B  brought  suit 
on  bond  for  conveyance  of  the  land.  Widow  did 
not  join  in  bond,  and  claimed  her  third.  BeU; 
widow  had  no  interest  In  her  husband's  equitap 
ble  title  to  lands  conveyed  by  him  before  his 
«eatb.  Held;  B  was  entiUed  to  a  decree.  Bailer 
V./foOnian.  66-126, '76. 

11670.  In  suit  in  chancery  for  dower,  com- 
plainant's husband  must  hare  been  s^ed  of 
the  premises  at  same  time  during  covertare. 
Damw  T.  Dermis,  7  BIf.  572,  '45. 

11871.  Partnership  property.  If  there  ia 
no  surplus  after  a  settlement  of  partnership 
debts,  tnere  is  no  ml  estate  of  which  individau 
partners  can  be  aeUed.  In  such  a  case,  wife  of 
a  partner  is  not  a  necessary  party  to  a  suit  for  a 
foreclosure  of  a  mortgage  made  hy  partnets  to 
secure  a  paiineiship  debt  Bxulm  v.  HeiL  41- 
604, '73. 

11872.  Such  wife  or  widow  has  no  interest 
in  such  property  when  sold  on  foreclorare  of 
such  mortgage,  /d. 

11 878.  Partnership  property.  A  wife  of  a 
partner  has  an  inchoate  ri^ht  only  in  that  real 
estate  owned  by  firm,  which  is  not  needed  to  di»- 
charge  firm  debts,  or  to  adjust  claims  of  partners 
as  between  themselves.    Hale  v.  Plvmmer,  6- 

121,  '55  ;  MaUoek  r.  MaUeck,  6-403,  '54. 

11874.  Where  a  husband  has  conveyed  an 
individual  interest  in  land,  his  wife  not  joining 
in  conveyance,  he  can  notl  by  any  subsequent 
act  of  his,  deprive  her  of  her  dower.   Bmk  t. 

Hanna,  6-20,^54. 

11876.  She  will  be  entitled  to  her  dower  on 
whole  tract,  though  it  be  subsequently  parti- 
tioned, she  not  joining.   Id.  Cf.  26-14. 

11876*  A  widow  can  sot  claim  dower  in 

S remises  by  virtue  of  seizin  of  her  husband,  utt- 
er a  deed  which,  from  failure  to  have  it  re- 
corded, became  void,  as  against  subsequent  pur- 
chasers, and  which  he  surrendered  to  grantor  as 
a  discharge  of  original  consideration.  TaUtott  t. 
Armttrmg,  14-254, '60. 

11877.  In  land  firandulently  couTcyed.  If 
a  man  or  woman  represent  to  other,  as  an  in- 
ducement to  marriage,  that  he  or  she  is  owner 
of  certain  property,  and  the  marriage,  in  part 

Xn  such  consideraUon,  should  be  consnmmat* 
.  a  secret  voluntary  conv^ance  of  such  prop- 
erty before  marriage,  by  one  of  partiea,  would, 
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Utemtf  be  &  fnmd  apon  other.  Dearmond  t. 
Dtarmond,  10-191,  '58. 

11878.  Dower  after  conditfonal  conrej- 
aiiee*  A,  and  B,  his  wife,  conveyed  certain  real 
estate  to  G  and  D,  on  condition  that  grantors 
should  be  permitted  to  continue  to  occupy 
houseon  premises,  and  that  grantees,  their  heirs, 
executors,  and  adminutrators,  should  furnish 
prantore  a  decent  and  comfortable  support  dur- 
ing their  (the  grantors')  Utcs.  Held;  a  condi- 
tion subsequent ;  and  if  possession  of  said  house 
and  a  snitable  support  were  not  furnished  to  B 
after  death  of  her  husband,  she  might  claim  her 
dower  in  premises.  Hefner  v.  YmrU,  8  Blf.  455, 
*47.   Cf.  22-440;  12-74;  10-271. 

11879.  Dower  In  vendor's  iaterest.  A 
sold  land  to  B.  Latter  paid  a  oortion  of  pur- 
ehase-moneyj  gave  note  for  balance,  and  took 
bond,  conditioned  that  a  deed  should  be  made 
when  all  purchase-money  was  paid.  B  took 
possession,  and  died,  leaving  heirs.  Purchase- 
money  being  unpaid,  A  hied  bill  to  enforce  pay- 
ment by  sale  of  land  ;  decree  rendered,  and  land 
sold  to  C.  A  married  prior. to  said  sale  to  C, 
and  died.  Held;  A's  widow  not  entitled  to 
dower  in  said  huid.  Jfindier  v.  MeSae.  2-463, 
'61.  Cf.  68-871. 

11880*  C,  owner  of  real  estate,  married,  hav- 
ing judgmenta  against  him  binding  his  real  es- 
tate. Subsequently,  additional  judgments  were 
rendered,  being  also  liens  on  his  real  estate,  up- 
on which  executions  were  issued.  C  died.  After 
hia  death,  said  real  estate  was  sold  by  virtue  of 
said  executions,  purchaser  bidding  and  paving 
full  value  of  property,  with  an  understanding, 
by  all  parties  concerned,  that  money  so  bid  and 
paid  was  to  be  applied,  first,  iu  payment  of  said 
elder,  and,  secondly,  of  said  junior,  judgments; 
money  was  so  applied.  Held;  purchaser  should 
have  been  subro^ted  to  those  elder  iudgment- 
crediton,  as  against  widow  of  C,  ana  that  she 
would  be  compelled  to  contribute  to  payment  of 
aaid  elder  judgments,  or  receive  dower  in  residue 
of  estate  over  and  above  amount  of  aaid 
jadgments.    Whilehtad  v.  Oammim,  2-58,  '50. 

11881.  A  hoUlag  ITa  title-bond  for  a  cer- 
tain town  lot,  died  without  having  paid  any 
part  of  purchase-money.  His  personal  property 
being  inadequate  to  payment  of  debts,  bis  exe- 
cntors,  under  authority  in  will,  sold  lot  to  C,  and 
with  a  part  of  proceeds,  paid  B  for  lot,  and  caused 
him  to  convey  it  to  C;  they  applied  residue  of 
price  received  from  C  to  payment  of  debts  of 
estate.  Held;  A's  widow  was  not  entitled  to 
dower  in  lot  ^ilA  v.  ^Idtffemon,  5  Blf.  406, '40. 
Cf.  7-495. 

11882.  Tests.  Under  the  B.  a  of  '43,  if  a 
man  died  intestate,  leaving  a  widow,  her  right  to 
one-third  of  surplus  of  his  estate  remaining  after 
payment  of  his  debts,  vested  at  moment  of  his 
death ;  and  where  wife  died  before  distribution, 
hertbirdwenttoheradministrator.  JlfUb.  v 3far- 
tkaUy  8-^4,  '56. 

11888.  If  a  wliow  ImtIiw  an  estate  In 
iower  nurrXt  her  husband,  and  thoee  claiming 
under  him,  have  a  right  to  enjoyment  of  prem- 
ises during  existence  of  marriage  and  no  longer. 
Doe  V.  AvwR,  5  Blf.  309,  '40. 

11884.  As  against  aU  persons  claiming  un- 
der her  deceased  husband,  out  not  against  those 
claiming  by  paramount  title,  she  has  a  right  to 
continue  in  possession  of  the  manston-nonse 
and  Besmin  thereto  belonguu^  till  her  dower 
iaanigned.   TcvJor  v.  J^bCVtioHn,  2  Bit  280,.'29. 


11885.  The  terra  messuage  includes  a  few 
acres  around  house,  but  not  whole  farm.  QrvmM 
V.  Wilwn,  4  Blf.  331,  '37. 

11886*  And  if  widow  enter  upon  and  appro- 

Sriate  to  her  use  proceeds  of  more  than  thQ 
weiling-house  and  messuage,  she  is  amenable 
therefor  to  owner.  Id. 

11887.  Extent  ol^  Dower  extends  to,  and 
includes,  a  house  erected  on  lands  of  husband ; 
and  widow's  claim  u  superior  to  a  mechanic's 
lien  for  which  property  was  sold  under  a  decree 
against  husband  to  enforce  lien.  PUer  v.  Wardf 
8Blf.  252,  '46.   Cf.  Bithopv.  BouU,  9-m,  '57. 

11888.  Heasnre  of  wldow'^s  rights.  The 

flain  and  intelligible  theory  upon  which  all 
be  ehanges  In  the  statntes  concerning  dower 
were  made  and  administered  was,  that  the  law 
in  force  at  the  death  of  husband,  when  inchoate 
claims  of  wife  became  consummate,  was  measure 
of  her  righto.  Noel  v.  Ewing,  9-37,  '57.  Cf.  Het^ 
dridciKm  V.  Hendriehoa,  7-13,  '65;  WhUtell  v. 
JdWa,  6-229,  '55;  AfaUoek  v.  Matlock,  5-403,  '64; 
Ostrander  v.  SpuJcard,  8  Blf.  227,  '46. 

11889.  A  decree  for  dower  was  held  not  to 
be  erroneous  for  omitting  to  give  damagen — it 
not  appearing  that  use  of  property  was  proved 
to  be  of  any  value.  Smith  v.  Ad^amm,  6  Bit 
406, '40. 

11890*  A  tiUe-bond,  c<mditioned  for  convey- 
ance of  real  estate  on  jpayment  of  purchase- 
money  was  afterwards  p;:id,  and  a  title  obtained 
by  purchaser.  Hdd;  date  of  bond  must  be 
considered  period  of  alienation,  in  estimating 
value  of  property  with  a  view  to  dower  (h 
obligor's  widow.  (Ti/jwti  v.  Oaftnan,  2  Blf.  223, '29. 

11891.  Talne.  The  court  having  appointed 
commissioners  to  make  an  assignment  thereof 
instructed  them  to  assign  same  according  to 
value  of  land  at  time  of  assignment,  exclusive 
of  improvements  made  after  liusband's  aliena- 
tion. Held;  defendant,  being  grantee  of  bus- 
band,  could  not  complain  of  instruction. 
I%rop  V.  Johnaon,  9-343,  '52.  Instruction  was 
right.    WUaon  v.  Oatnum,  2  Blf.  223,  '29. 

11892*  An  instruction  to  assign  the  same  hy 
metes  and  bounds,  will  be  presumed  to  bis 
right  Id. 

11898.  Abatement  in  porohase-money,  in 

an  action  for  specific  periormance  of  a  contract 
for  sale  of  land,  for  refusal  of  wife  to  join,  see 
iforfin  V.  MerHU,  57-34,  '77. 

11894.  Action  to  enforce  the  specific  per- 
formance of  a  contract  for  sale  of  land.  Vendee 
obtained  a  decree  for  transfer.  The  wife  had 
refused  to  sign  the  deed.  Decree  provided  for 
an  abatement  in  amount  of  purchase-money,  to 
be  paid  by  vendee,  in  an  amount  equal  to  value 
of  inchoate  right  of  dower.  Held ;  vendor 
could  not  complain,  as  value  of  inchoate  ri^ht 
of  dower  is  lees  than  inchoate  right  of  one>third 
in  fee.  The  error  was  in  his  favor.  Martin  T. 
ilfertU,S7-84,'77. 

IT.  BeltMi>lAment. 

11895.  The  statute  of  '24  enacts  that  a  mar- 
ried  woman  may,  by  joining  in  a  deed  with  her 
husband,  release  or  convey  her  dower.  Davis  v. 
f&ftAo/dnww,  8-485,  '52. 

1 1896.  Dower,  on  death  of  husband,  becomes 
an  estate,  before  assignment,  that  may  be  re- 
leased to  heir;  and  right  of  widow  will  be 
thereby  extinguished.  Mttioek  y.  Let^  9-298,  '57. 

11897.  The  vendee  of  land,  who  had  not 
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paid  all  parchase-money,  nor  received  a  deed, 
-^ied  in  '29,  leaving  a  widow.  Held;  her  claim 
might  be  compromised  and  discharged  hj  a 

Sarol  agreement  with  vendor  or  his  assignee. 
falm  V.  CouU,  4-636,  '53.   Cf.  89-298. 

11898.  Complaint  by  hetre  against  widow 
'Wod  her  lessee,  to  recover  real  estate,  showing  a 
zeleaae  of  dower  to  heirs.  Answer,  tnler  afio,  tnat 
an  order  was  given  for  oonBideraiion  of  release, 
apon  a  third  person  who  did  not  accept  or  pay 
it.  Hdi;  no  oar.  If  drawee  had  no  lunds,  or 
<hey  had  been  withdrawn  by  drawers,  they  may 
jet  be  liable  for  price  of  dower.  The  answer 
further  alleged  that  after  execution  of  release, 
vidow  procurred  assignment  of  dower,  under 
which  she  entered  and  made  a  lease.  Hdi  ; 
widow,  in  thiscase,  had  no  interest  hut  her  dower 
right,  consammated  on  death  of  her  husband, 
which  she  released  for  a  consideration  ;  that  as- 
signmentgave  her  no  new  right,  but  simply  des- 
i^ated  that  which  she  had  sold ;  that  though  as- 
'Signment  may  enlarge  estate  of  dowere«8,  it  does 
not  create  title ;  that  before  assignment,  she  had 
no  possession,  and  could  lease  none ;  that  after 
her  release,  she  had  no  right,  and  could  con- 
TOT  none.   MaUock  v.  Lu,  9-288,  '67. 

11899.  Condderation.  A  relinquishment  of 
Inchoate  interest  of  wife,  in  her  husband's  es- 
tate, is  a  sufficient  oonsideration  for  a  convey- 
ance by  husband,  or  procured  by  him,  to  wife, 
of  property  which  may  be  deemed  a  fair  equiva- 
lent ;  and  same  will  be  viewed  as  valid  or  not, 
as  it  may  be  shown  to  be  fair  or  frandulent. 
BoUoudl  V.  aimoMon,  21-398,  '63. 

11900.  Deed  executed  while  statute  of  '24 
'Was  in  foic^  contained  only  following  on  sub- 
.lect  of  dower :  "  In  witness  whereof,  tne  said  J 
B,  and  B.  his  wife,  who  hereby  relinquished  her 
right  of  dower  in  the  above  premises,  have  here- 
■unto  set  their  hands,  the  date  above  mentioned." 
Hdd!  dower  was  released.  Held;  statement  of 
%he  officer  before  the  acknowledgment  was  made 
in  his  certificate  that  she  "thereby  relinquished 
«U  her  right  and  claim  to  dower,"  etc.,  would 
not,  of  itself,  release  her  dover.   Dons  t.  3ar- 

11901.  luRuto.  A  married  woman,  under 
a^  of  eighteen  years,  can  not,  either  with  or 
without  consent  of  her  father  or  guardian,  re- 
lease or  relinquish  her  dower  in  lands  of  her 
husband,  by  him  sold  and  conveyed.  Law  v. 
XoM,  41-586, '73. 

11900.  Her  deed  Is  voidable ;  and  right  to 
BToid  it,  on  coming  of  a^  is  a  personal  privi- 
l^e  to  minor  and  his  heirs.  Id, 

11908.  Conveyauee  of.  A  deed,  conveying 
interest  in  lands,  signed  and  acknowledged  bv  a 
husband  and  wife,  out  in  body  of  which  wife's 
name  is  not  inserted,  does  not  convey  interest  of 
■wife.    Cox  V.  WdU,  7  Blf.  410,  '45. 

11904.  Nor  release  herdower.  i>ans  v.  Bar- 
•iAobrntcw,  8-186, '62. 

11905.  A  release  of  dower  is  a  valuable 
consideration,  and  sum  to  be  paid  for  it  may  be 
.secured  to  wife  through  a  trustee.  Hale  v.  Rumr- 
WO-,  6-121,  '55. 

11906.  Estoppel.  Petition  for  amlgrnmeiit 
•of  dower.  Defendant  pleaded  in  bar  that  gwar- 
■■dianof  heirs  obtained  order  for  sale  of  lands; 
that  petitioner  was  present  in  court  and  con- 
-curred  in  application ;  that  land  was  sold  to  de- 
fendant, and  petitioner  received  a  portion  of 
vnrchase-money  in  payment  tA  her  right  of 
^ower;  that  she  vas  present  at  time  and  place  of 


sale,  and  commissioner  then  represented  that 
purchaser  would  acquire  a  title  free  from  all 
claims,  in  which  petitioner  concurred,  and  gave 
no  notice  of  any  claim  of  dower.  Htid;  plea 
good.  Hdd;  petitioner  estopped  from  assertiiu: 
right  of  dower.  EStU  v.  IKdt^,  1-661,  *49.  C£ 
14-564. 

11907*  When  there  is  a  provinon  in  8  will 
in  lien  of  dower,  and  widow  had  not  relintiuish- 
ed  it  and  elected  to  take  dower,  according  to 
provisions  of  statute,  her  bill  was  correctly  dis- 
missed. Smiik  V.  Baldwin,  2-404,  '50.  QT.  49- 
23  :  67-452 ;  SUtU  Bank  v.  Ewing,  17-68.  '61. 

1 1008.  A  devise  tn  Ileo  of  mwer,  if  widow 
elects  to  take  under  will,  will  bardower.  MeOctr- 
ty  V.  Roberts,  8-150,  '66. 

y.  Aast^ment.  Praetlee.  DefiBue. 

11909.  Demand..  An  action  would  not  lie 
for  an  assignment  of  dower,nntil  after  demand; 
and  it  must  be  averred.  WeU$  v.  Spra^tu,  10- 
305,  '58 ;  Bwen  v.  Jfewbankt,  2-388,  '60. 

11910.  Or  a  good  reason  why  such  demand 
had  not  been  mwe.  Aumuio  v.  Sowiimd,  7  Bit 
7,  '43 :  i>iiiifi  T.  Loder,  6  Mf.  446,  »40. 

11911.  Under  statute  of  *43,  demand  must 
have  been  made,  and  evidence  so  must  show, 
thirty  days  before  suit.  Hastelman  v.  AUeit,  42- 
267,  73. 

11912.  By  act  of  Jan.  28, '47.  a  denud  Of 
dower  Is  nnneeessarj.  An  infant  can  assicQ 
dower  at  common  law,  but  if  he  so  assigns,  he 
will  be  protected  aninst  eonaeqnenoes  of  exoss- 
sive  assignment  of  dower.  An  in^teannot 
defeat  an  assignment  of  dower  by  entry.  A  writ 
of  admeasurement  of  dower  is  for  benefit  of  in- 
fant 'The  widow  is  bound  by  her  acceptance. 
MeOormiek  v.  Taylor,  2-336,  '50. 

11918.  A  proceeding  for  an  assignment  of 
dower  can  not  be  maintained,  unless  it  is  al- 
and  proved  that  there  had  been  a  demand 
made  before  suit.   Lam  r.  Long,  41-686,  '78. 

11914.  The  plea  of  bona  flae  vnrduser  for 
value  is  no  defense  to  an  action  for  dower  even 
in  equity.  Id. 

11914.  Where  commissioners  appointed  to 
assign  dower  refused  or  neglected  to  act,  court 
could,  under  R.  8.  '43,  appoint  others  instead. 
The  right  of  court  to  do  this  exists,  also,  independ- 
ent of  any  statute.  MeOormidc  v.  liquor,  lh-136, 
'54. 

11916.  The  evidence  of  commissioners  may 

be  heard  in  impeachment  of  their  assignment. 

Id. 

11917.  Former  a^lndlcatlon.  A  plea  to  a 
petition  for  the  assignment  of  dower,  alleged 
that  dower  of  widow  was  barred  by  a  decree  of 
Decatur  G.  C,  theretofore  rendered,  etc.,  but 
made  no  further  mention  of  decree.  Hdd/  plea 
bad,  for  not  setting  outdecree.  ZVop  v.  JoAnton, 
8-343  '52. 

11918.  An  infitnt  feme  covert  Jolno4  wltk 
her  hnsband  In  oouTeylng  land.     The  hos- 

band  died  same  year  of  her  majority.  Ten  yearn 
later  she  married  again  ;  and  in  thirteenth  year 
of  her  majority,  she  and  her  husband  demanded 
an  assignment  of  dower,  which  being  refused, 
they  brought  suit  When  conveyance  was  made^ 
the  land  was  almost  unimproved,  bnt  at  time  of 
suit  it  wasgreatly  improved.  HeU  /  bill  would 
not  lie.   J9artnuni  v.  KmdaUf  4-40S,  '63. 

11919.  Where  husband  died  while  B.  &  '43 
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wte  in  force,  it  will  be  preaumed  widow  took  u 
^owress.   SfcEiUire  v.  Broum,  28-347,  '67. 

11920.  Dower  lies  againgt  a  tenant  in  com- 
non  before  partition.  Dam»  v.  BartMomem,  8- 
485,  '52. 

119S1.  Error  to  appoint  commissioDers  to  aa- 
ugn  dower,  upon  a  petition  onder  B.  8.  '43,  be- 
fore defendants  were  snmmoned.  Wtatiteny. 
WfxOhm,  6-272,  '54. 

11982.  A  dower  Interest  in  real  esute  of 
her  deceased  husband,  accruing  to  widow  by 
virtue  of  marriage,  is  assignable,  and  may  be 
«Dforced,  onder  code,  in  the  name  of  assignee. 
^Irtmg  v.  Clem,  12-37,  '69  (oTermllnff  Slrmg  r. 
Bnga,  7  Blf.  62,  '43). 

llmS.  Asa^ment.  A  widow  entitled  to 
^wer  which  haa  never  been  assigned,  is  not  a 
tenant  in  comm^.  Grotmaa  v.  LaiAer,  29- 
«18,  '68. 

11924.  Damages.  Where  a  married  man, 
owning  real  estate,  sold  and  conveyed  same,  his 
wife  not  joining  in  conveyance,  and  died  before 
taking  ea*ect  of  code  of  '62,  widow's  right  of 
dower  in  sach  real  estate  became  fully  vested, 
and  she  ia  entitled  to  have  same  awigned  to  her 
under  proviiions  of  code  (1  R.  8.  481,  sec.  4); 
and,  in  such  case,  she  is  entitled  to  recover  dam- 
ages for  withholding  dower,  at  rate  of  one-third 
of  annual  value  of  mesne  profits  of  lands  of 
which  dower  is  claimed,  to  oe  computed  from 
time  of  demand  of  dower  (B.  S.  '43,  p.  807). 
Galbnath  r.  Gray,  20-290,  '63. 

11926.  All  fwrsons  owning  portions  of  land 
are  proper  parties.  Jd. 

1192ft.  DefenM.  Defendant  has  a  right  to 
0ead  any  matter  to  petition  whidi  will  oefeat 
«r  dinlnUh  elalm  to  dower.  £Uu  v.  Diddy,  1 
-661,  '49. 

11927.  An  inchoate  or  luenforced  riffM 

it  dower  can  not  be  set  up  as  failure  of  con- 
sideration to  a  note  for  purchase-money  of  real 
estate.  Smith  v.  Aekerman,  6  Blf.  641,  '41 :  Whit- 
Jtri.  mA$,  b  Blf.  100^ 

11988*  Dower  may  be  asstirned  br  parol, 

and  by  a  guardian :  nothing  is  required  out  to 
ascertain  widow's  share,  and  when  this  is  done, 
and  she  has  entered,  freehold  rests  in  her,  with- 
out livery  of  seisin  or  writing.  Boyert  v.  New- 
iaaJa,  8-388,  '50.   Cf.  9-298;  1r-535. 

11989.  Assignment.  Inbnts.  Practice.  Pe- 
tition by  C  and  wife  against  B  and  the  heirs  at 
Jaw  of  A,  for  dower^  on  behalf  of  wife,  who  is 
allc^[ed  to  have  married  C  since  death  of  A.  The 
petition  allied  that  A  died  in  '43,  seized  of 
oertain  lands,  described;  that  B  had  interest  in 
•oneof  tracts  of  land  -  that  in  '43,  plaintiff  made 
a  demand  for  said  dower,  which  was  refused. 
The  petition  claimed  damages  for  withholding 
«f  said  dower.  B  pleaded  that  he  purchased  60 
acres  of  said  land  from  A  before  nis  marriage 
with  female  plaintiff;  that  he  paid  purchase- 
money  to  A,  and  his  administrator;  he  com- 
menced a  suit  in  chancery  against  said  female 
defendant  and  heirs  of  A,  and  that  he  obtained 
a  decree  vesting  title  to  said  60  acres  In  him; 
and  that  a  commissioner  appointed  executed  a 
conveyance  to  him,  said  commiissioner  having 
reported  same  to  court.  He  further  alleged  that 
said  female  plaintiff  was  perpetually  injoined 
from  interrupting  him  in  enjoyment  of  said  60 
acres.  Demurrer  to  plea  sustained.  Some  of 
defendants  pleaded  that  marriage  of  A  to  female 
jplaintiff  was  null  and  void,  she  being  his  niece  by 


affinity.  Demurrer  anstained  to  tins  plea.  Ai- 

kiia  V.  Bolmes,  8-197,  '50. 

IIBSO.  The  infants,  by  their  guardians  ad 
Uiem,  pleaded  that,  as  to  matters  contained  in 
petition,  they  neither  admitted  nor  denied  same. 
Another  plea  was  filed,  alleging,  in  general 
terms,  that  female  plaintiff  was  not,  at  any 
time,  A's  lawful  wife.  Judsment  was  rendered 
against  all  defendants  for  dower  claimed,  and 
against  heirs  for  damages.  Held;  court  erred 
in  sustaining  demurrer  to  B's  plea;  and  that 
demurrer  to  plea,  allM'ing  marriage  void,  was 
correctly  sustained.  Held;  the  plea  to  a  peti- 
tion for  an  assi^ment  of  dower,  averring  gen- 
erally that  marriage  was  unlawful,  by  travers. 
ing  no  other  material  all^tion,  admitted  all 
material  all^tions  in  petition,  except  one 
traversed.  Held;  plea  of  infants  could  not 
benefit  them,  petition  being  a  proceeding  in  law, 
not  in  chancery.   Id,   Cf.  9-481. 

TI.  ElTeet  of  Divorve. 

11981.  When  a  dlvoree  has  l»een  granted 

on  account  of  misconduct  of  both  parties,  wife 
can  not  afterwards  claim  dower  in  uiehosband's 
lands,  under  B.  &  '43,  sec.  67,  p.  604.  QmUno- 
ham  V.  Ommn^katR,  2-233,  '50. 

11982.  A  coort  granted  a  divorce  for  cruel 
treatment,  etOj  of  husband.  Held;  error  to  de- 
cree to  wife  ¥400  alimony,  in  lieu  of  dower. 
BmeU  T.  Evmll.  1-510,  '49. 

11988.  A  wile  does  not,  by  obtaining  a  di- 
vorce on  account  of  misconduct  of  her  husband, 
become  entitled  to  dower,  under  act  '43,  in 
land  conveyed  by  her  husband  before  paasage  of 
said  act.  Comfy  v.  £Wer,  1-134,  '48;  MeC^f- 
ferty  v.  AfcOyMyt  8  Blf.  218,  '46. 

TO.  EfWt  of  SUtntes. 

11984.  Alterations  In,  by.  Tbel^lslature 
is  competent  to  increase  or  diminish  dower,  or 
to  substitute  a  laiger  estate  for  it,  or  to  abolish 
dower  inchoate  altogether,  ihd  v.  JSMii^,  9-S7, 

11986*  It  was  not  dower,  hut  purpose  of 
dower,  namely,  support  of  widow,  which  law  fa- 
vored ;  and  statute  having  substituted  a  third  in 
fee  for  dower,  substitute  must  be  regarded  with 
same  favor  by  courts.  Id. 

11986.  Where  a  hnsband  mortmed  land, 
his  wife  not  Joining,  in  January,  'Kt,  and  in 
'56  mortage  was  foreclosed,  and  hosbsnd  died 
in  '59,  wife  bad  no  interest  in  land,  dower  bar- 
ing been  abolished  after  execution  of  mortgage, 
with  no  saving  clause  for  this  class  of  cases. 
Himkimv.  HuuMngt,  87-324, '71.  Cf.  Taylors, 
SamfU,  fil-423,'75;  Cotman  v.  DeWo^,  58-428, 
'76  ;  Oirr  v.  Bnw^,  84-28,  '78 ;  May  v.  FlOdter, 
40-676. '72;  Gtto  v.  GuAkm,  18-487, '59 :  Logan 
V.  WalUm,  12-639,  '59. 

11987.  Prior  to  code  of  *62,  the  widow,  in 
this  state,  was  entitled  to  dower  in  all  real  es- 
tate to  which  her  husband  had  legal  or  equita- 
ble title  during  coverture,  which  includra  an 
equity  of  redemption  on  a  mortgage  in  fee.  Me- 
Mohan  V.  KivibaU,  3  Blf.  1,  '32;  NUtingham  v. 
Calvert,  1-627,  '49. 

11988.  Sec.  44  of  act  of  Hay  14,  '52, 1 R. 
Sm  e-  27,  regulating  descents,  etc, did  not  take 
^ect  until  May  6,  *hS.   Nody.Eiring,9^f  *57. 

11989.  Sec.  16  (r.  R.  a  '81, 2452)  of  that  act 
does  not  (^>erate  upon  dower  consummate,  hot 
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siinpljr  substitutes  a  third  in  fee  for  dower 
incDo&te,  except  where  rights  of  creditors  inter- 
Tene.  Id. 

11940.  Where  husband  died  since  May  6,  '53, 
widow,  no  rights  of  creditors  intervening,  takes 
one-third  of  nis  real  estate  in  fee.  Id. 

11941*  A  died  in  December,  '52,  seized  in 
fee  of  land  in  this  state.  Held;  his  widow  was 
entitled  only  to  dower  in  land.  Hendriekaon  v. 
Hendricboa,  7-13,  *55. 

1194S*  This  statute  is  not  retrospective, 
death  being  fntnre  event,  upon  occurrence  of 
which  it  takes  effect ;  nor  does  it  impair  obli- 
gation of  contracts.    Noel  v.  Ewing,  supra. 

11943.  How  far  dlvegt«d.  So  far  as  the 
statute  of  '53,  provides  that  one-third  in  fee  of 
land  prior  thereto,  conveyed  and  vested  in  pur- 
chaser, shall  be  divested  out  of  him,  and  vested 
in  widow  of  deceased  grantor,  it  is  unconstitu- 
tional and  void.   Strong  v.  Clem,  12-37,  '59. 

11944.  Kotwithstanding  statute  purports  to 
abolish  existing  tenancies  courtesy  and  in 
dower  already  in  enjoyment,  it  can  only  be  held 
to  take  away  inchoate  rights.  Id. 

11945.  Where  land  was  sold  at  sheriff's  sale 
in  '44,  though  irre^larly,  it  was  Held,  that  an 
action  to  recover  it  from  purchaser,  by  execu- 
tion-defendant, or  any  one  claiming  under  him, 
was  barred  in  ten  years ;  and  that,  t>y  R.  8.  '52, 
inchoate  dower  in  such  land  was  abolished. 
JVani*  V.  Harrow,  18-507,  '59. 

11946.  Limitations.  A,  in  '41,  was  seized  of 
lands  which  were  sold  at  a  void  judicial  sale. 
The  purchaser  took  possession.  In  '58,  A  died. 
Hdd;  widow  of  A  was  entitled,  within  twenty 
years  after  his  death,  to  maintain  action  for 
dower.   2M«r  v.  Deai,  SO-SO,  '75. 

11947.  Husband  conveyed  in  '38.  Wife  did 
not  join.  Hediedin*38.  Widowwas  a  minor  till 
April  23,  '42.  Held;  she  could  bring  her  action 
for  assignment  of  dower  within  twenty  years 
from  day  of  attaining  her  majority,  tinder  sec. 
112,  p.  811,  R.S. '43,  as  continued  in  force  by  sec. 
4,  p.  431,  1  R.  8.  '52.  Harding  y.  Third  Preeb. 
Chunh,  20-71.  '63.    Cf.  20-392. 

11948.  Aei<rf'SS.  Incaseahusbandwasdis- 
seized  by  virtue  of  conveyance  io  which  wife 
did  not  join,  at  time  of  passage  of  act  of  '52, 
land  having  been  held  adversely  by  another  for 
period  of  twenty  years,  and  husband  dying  af- 
ter passage  of  act,  surviving  wife  was  entitled  to 
neitner  dower  nor  one-third.  Thacher  v.  Devol, 
60-30,  '75.    Cf.  Bowen  v.  Preslm,  48-367,  '74. 

11949.  When  death  and  disseizen  occurred 
prior  to  taking  efiect  of  act  erf  '52,  she  would  be 
enUtled  to  dower.  HtmOtoa  t.  Johuon,  20-392, 
'63. 

DRUNKARDS. 

11950.  The  act  of  March  0,  *67,  providing 
for  guardianship  of  drunkards  is  constitutional, 
(v.  R  &  '81, 43m  4321.)  i>et>m  r.  SeoU,  94^67, 
'70. 

11951.  I^Jnnetlon  of  Judgment.  Aguardian 
appointed  under  said  act,  of  estate  of  annabitual 
drunkard,  may  obtain  a  perpetual  injunction  to 
restrain  collection  of  a  judgmwit  against  person 
of  whom  he  is  guardian,  obtained  after  inquisi- 
tion and  his  appointment,  when  contract  on 
"which  jndement  was  rendered  was  not  for  neces- 
saries, ana  he  was  not  a  par^  to  action.  Id. 

DmiikMuesB.  See  Intoxication. 


DITBL. 

11952.  The  giving  of  a  verbal  challenge  to 
fight  a  duel  is  an  indictable  offense.  Slatew.  Ar^ 
Hm,  6  Blf.  20,  '41,   (t.  E.  8.  '81, 1977.) 


DURESS* 

11958.  IhireBs  Is  a  personal  deCme.  A 

surety  can  not  plead,  in  action  on  his  bond,  that 
his  principal  executed  it  under  duress.  ThAt 
V.  -Sta/fc  7&-242,  '80. 

11954.  A  contract  made  under  duress  to 
not  TOid,  but  TOldable,  because  it  may  be  rati- 
fied and  affirmed  by  party  upon  whom  duress 
was  practiced.  The  privilegejof  avoiding  a  con- 
tract for  reason  of  duress  is  personal,  and  dodc 
can  take  advantage  of  it  but  party  himsell  Seine 
V.  McQuWi^,  59-269,  '77. 

11955.  Avoidable  contract.  Duress  is  of 
two  kinds:  (1)  of  imprisonment  and  lose  of  lib- 
erty; (2)  duress  per  miaat,  where  hardship  i* 
only  threatened  and  impending.  BvA  T.  Btvn, 
49-573,  '75. 

11956.  Duress  does  not  render  a  contnrt 
absolutely  void.  Id. 

11957.  (1)  Where  there  is  an  arrest  for  im- 
proper purposes  upon  valid  process;  (2)  where 
there  is  an  arrest  for  a  just  cause,  but  without 
lawful  authority ;  or,  (3)  where  there  is  an  arrest 
for  a  just  cause,  and  under  lawful  authority  for 
an  improper  purpose,  and  party  arrested  exe- 
cutes an  instrument  or  pays  money  to  free  bim' 
self,  he  may  avoid  instavmoit  or  recover  bad: 
money.  Id. 

11958*  Also,  when  he  executes  a  note  to  re- 
gain possession  of  his  property  unlawfully  with- 
held.  Bennett  v.  Ford,  47-264,  '74. 

11959.  Pleading.  Facts  constituting  coer- 
cion must  be  pleaded.  liKhardaon  v.  ^iftte,  Si- 
ll 9,  '69. 

1 1960.  Much  less  force  or  putting  in  fear,  bjr 
husband,  would  amount  to  coercion  towaidshis 
wife,  than  towards  a  stranger.  Id, 

11961a  That  a  wife  "  was  induced  by  coendoi 
of  her  husband  to  execute  said  note  and  mort- 
gage," is  insufficient  to  show  a  duress.  Id. 

11962.  Action  on  a  note.  Answer,  that  note 
was  given  for  purpose  of  procuring  release  otA^ 
infant  son  of  maker,  from  an  illegal  arrest  opoB 
a  charge  of  bastardy,  ♦  •  •  preferred  before  a 
justice,  and  given  while  A  was  in  custody  of  an 
officer;  wherefore,  note  was  given  without  con- 
sideration. Held,'  answer  bad.  The  facts  al- 
lied do  not  overcome  presumption  that  aimt 
was  legal.    Garriott  v.  Abbott,  2ft-9,  '67. 

11968.  Principal  and  agent.  Duress  will 
avoid  any  promise,  extorted  by  terror  or  vio- 
lence on  the  part  of  person  to  whom  promise  is 
made.orof  his  agent.  fusA  v.  frown,  49-573, 7& 

11964.  When  duress  shall  aToid  awUl,  see 
NobU  T.  .©108,  19-72,  '62. 

11965.  It  is  well  settled  by  conreot  d 
authority,  that  where  money  is  paid  with  a  fall 
kaowledge  of  all  facts  and  circumstances  upm 
which  it  is  demanded,  or  with  means  of  sodi 
knowledge,  it  can  not  be  recovered  back  upon 
ground  tnat  party  supposed  be  was  bound  io 
law  to  pay  it,  when  in  truth  he  was  not  Nor 
can  money  voluntarily  paid  upon  demand, 
though  demand  be  nnjus^  be  recovered  back 
where  party  paying  has  full  knowlei^  of  tU 
facts.   But  if  there  be  a  oontralling  necessi^  ia 
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caw,  srising  from  peculiar  circumstances  under 
which  the  money  is  demanded,  rule  does  not 
apply-  This  controlling  necessity  may  arise 
from  duress  as  applied  to  property,  as  well  as  to 
peraon ;  and  where  one  person  is  in  possession  of 
Boods  or  property  of  another  and  refuses  to  de- 
liver same  up  to  that  other,  unless  latter  pays 
him  a  sum  of  mone^  which  be  has  no  rig^t  to 
receive,  and  latter,  in  order  to  obtain  possession 
of  his  property,  pays  that  sum,  money  so  paid  is 
a  payment  by  compulsion,  and  may  be  recovered 
back.  80,  if  property  be  not  actually  in  posses- 
sion of  a  person,  out  he  has  such  control  over  it 
as  to  give  him  an  undue  advantage  over  another, 
and  money  is  therefore  paid  to  remove  such 
control ;  or  if,  thereupon,  it  is  agreed  between 
parties  that  if  money  is  so  paid,  it  shall  not  be 
l^arded  as  a  voluntary  payment,  and  may  be 
recovered  back  if  party  paying  is  otherwise  en- 
titled to  recover,  such  recovery  may  be  had. 
Zq/m«te  &LR.C0.  V.  Pkttaon,  41-312,  72. 

11960.  Where  plaintiff  sued  an  incorporated 
town  to  recover  money  paid  for  a  liquor  license, 
as  required  by  a  town  ordinance^  complaint  al- 
leged that,  "  by  season  of  threats  and  menaces  " 
made  by  the  "defendants'  officers,  to  prosecute 
him  under  said  ordinance,  and  in  fear  of  arrest, 
fine  and  imprisonment/^  etc.,  he  had  involun- 
tarily paid  the  same.  Held;  payment  was  vol- 
untary.   CUglaver  v.  Town  Salem,  61-445,  '78. 

11967.  An  oTerpajment to  a  sheriff  on  an 
execntton,  under  a  threat  to  levy  if  the  sum  de- 
nunded  be  not  paid,  is  not  a  voluntair  pay- 
ment, but  money  obtained  by  the  sheriff  "  by 
virtue  of  his  office."  Awfl  v.  Sate,  4S-359,  73. 

11968.  What  is.  Complaint  on  a  note  ex- 
ecuted by  A,  as  principal,  and  B,  as  surety. 
Joint  answer,  that,  on  day  note  was  executed, 
C,  claiming  to  be  a  U.  S.  officer,  exhibited  to  A 
a  folded  paper  marked  "  United  States  War- 
rant," telling  A  it  was  for  his  arrest  on  a  crimi- 
nal charge,  and  threatening  to  immediately 
arrest  him  and  have  him  sent  to  penitentiary, 
unless  he  would  give  hia  note  for  a  certain  sum, 
payable  to  plaintiff^  with  B  as  surety ;  that  A 
was  thereby  greatly  alarmed,  and,  while  under 
such  fear,  went  to  B,  in  company  with  C,  and 
thereupon  C,  in  prenenceof  B,  reiterated  said 
representations  and  threats;  that  both  A  and 
B,  believing  same  to  be  true,  A,  by  reason 
thereof,  executed  note  in  sui^  and  B  signed 
same,  only  to  save  A  from  arrest ;  that  C  was 
not  an  officer,  and  had  no  authority  to  arrest  A. 
Hdd  ;  answer  good.    QgeU  v.  Wite,  63-461,  78. 

11969.  In  suit  on  a  note,  it  is  sufficient  an- 
swer of  duress,  that  note  was  siven  for  an  assess- 
ment on  tax  duplicate,  on  maker's  land,  in  favor 
of  a  grarel  road  company  ;  that  treasurer  was 
threatening  and  about  to  levy  on  and  sell  property 
of  maker  to  pay  assessment;  that  such  asscss- 
ment  was  Illegal  by  reason  of  failure  to  assess 
all  lands  liable  under  statute ;  and  that  note  was 
given  to  prevent  such  levy  and  sale.  Modlin  v. 
N.  W.  T.  Co.,  48-492,  74. 

11970.  In  suit  on  a  judgment,  a  copy  being 
set  out,  complaint  alleged  that,  sobsequently  to 
rendition  of  judgment,  plaintiff  sold  and  deliv- 
ered to  defendant  goods  at  a  certain  price,  that 
plainUff  was  greatly  in  need  of  money,  as  de- 
fendant knew,  and  that  latter,  taking  advantage 
of  plaintiff's  necessities,  refused  to  pay  him  for 
goods,  and  threatened  to  litigate  and  postpone 
jMiyment,  unless  plaintiff  would  enter  satisfac- 
tion of  judgment  in  suit,  and  pay  costs;  that 


plaintiff,  by  reason  of  such  coercion,  and  for  no> 
other  consideration,  entered  satisfaction,  by  his 
attorneys,  as  follows:  "  By  order  of  the  plaintiff 
herein,  we  hereby  enter  satisfaction  of  this  judg- 
ment, the  plaintifT  to  pay  costs"  ;  and  that  judg- 
ment remained  due  and  unpaid.  Hddj  com- 
plaint sufficient  ;  showing  fraudulent  conduct  otk 
part  of  defendant,  and  want  of  consideration,, 
which,  if  sustained,  would  vitiate  entry  of  satis- 
faction and  agreement.  StevmH  v.  Armd,  62— 
593,  78. 

11971.  In  action  by  payee  against  maker,  on 
a  note,  defendant  answered  that  be  executed 
note  simply  because  of  a  threat  by  plaintiff  that 
he  would  Institute  bankruptcy  proceedings 
aeainst  a  Uiird  person,  a  debtor  of  plaintiflV 
which  would  involve  defendant  in  trouble.  Hdd,' 
on  demurrer,  answer  insufficient,  not  averring 
facts  constituting  duress.  Bamee  v.  Sterme,  62- 
226,  78. 

11972.  Threats  to  withhold  payment  of  a 
debt,  or  to  refuse  performance  of  a  contract,  or 
to  do  an  Injury  which  may  at  once  be  redressed. 
b^le|al^^rocess,«niiOt  duress.  ZVober  t. 'Sbii^ 

11973*  Refusal  of  an  insurance  company  to 
pay  money  to  a  trustee  of  a  widow  ana  minor 
neirs,  unless  such  trustee,  though  of  an  express 
trust,  should  first  execute  a  bond,  with  surety^ 
for  faithful  performance  of  his  duties  as  trustee 
under  policy,  is  not  duress.  Id. 

11974*  A,  having  absconded,  his  creditors,  B 
and  G,  punned  him,  one  of  them  saying  on  way. 
that  Anad  executed  to  him  a  forged  note.  Band 
C,  having  overtaken  A,  took  him  into  a  private 
room,  and  told  him  he  had  violated  law;  which 
A  admitted.  They  also  told  him  that  if  he  would 
deliver  to  them  a  certain  mare,  and  an  order  for 
a  certain  fanning-mill,  in  payment  of  their  de- 
mands, they  would  give  him  up  said  note,  and 
let  him  Kp.  A  complied,  and  B  and  C  gave  up 
note.  Bdd;  order  for  the  mill  was  not  iUegaL 
Legg  v.  tieyman,  8  Blf.  148,  '46. 

11975.  Suit  to  recover  personal  property. 
Complaint,  alleging  that  notes  were  obtained 
from  plaintiff  by  fraud  and  duress,  averred  that 
defendant  threatened  to  arrest,  imprison  and 
send  him  to  state  prison,  for  rape,  and  to  beat 
and  wound  him  ;  also  that  defendant  refused  to 
permit  him  to  confer  with  attorney,  or  consult 
with  friends;  also  that  defendant  and  B,  by 
acts,  threats  and  gestures,  induced  him  to  be- 
lieve that  they  were  armed  with  deadly  weap- 
ons, putting  him  to  great  fear;  also,  that 
fendant  knew  plaintiff  was  not  guilty  of  offense 
chained,  and  that  said  notes  were  surrendered 
upon  no  other  consideration  than  because  of 
said  wrongful  acts.  Hdd;  construing  all  of  al- 
legations together,  complaint  good;  it  being- 
Iwed,  not  only  on  fraudulent  representations, 
bnt  also  ondnress,  its  sufficiency  was  not  affected 
by  question  whether  or  not  such  representations 
could  have  deceived  plaintiff.  Hdd;  such  threats 
and  means  were  calculated  to  produce  fear, 
overcome  will,  and  make'  act  of  party  result, 
not  of  his  judgment,  but  of  fear.  Reynoldt  v. 
Oroefanrf,  71-422,  '80. 

11976.  It  is  neither  legal  duress,  nor  frau^ 
to  Ovreatm  a  debtor  with  a  suit,  l<^lly  com- 
menced and  prosecuted,  to  recover  a  debt,  in. 
order  to  influence  debtor  to  secure  debt  by  an 
execution  of  notes  and  mortgage.  Snyder  t. 
BraKfen.  58-143,  77. 

11977.  Contraet.  Where  a  man  is  arrested 
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out  of  this  state,  on  criminal  proeeas  sued  out 
in  another  state,  upon  a  cha^  of  embezxle- 
ment,  and  ia  hrought  to  this  state,  in  custody'  of 
an  officer  of  such  other  stat&  and  is  taken  to 
his  wife,  who  resides  here,  and  is  owner  of  real 
•estate  here,  and  she  is  induced,  by  his  importu- 
tunities  and  threats  of  officer,  to  take  him  back 
to  such  other  state,  and  in  her  desire  to  secure  his 
-discharge  from  tmprisonment,  to  execute  a  mort- 
.^1^  upon  her  real  estate,  in  which  her  husband 
joined,  tosecure  payment  of  money  alleged  to 
nare  been  embezzled  by  him,  and  such  mort- 
.gage  was  executed  by  her  unwillingly,  such 
mortgage  will  be  void,  because  it  was  executed 
under  duress,  husband  having  been  at  time  held 
in  illegal  custody,  by  an  officer  of  another  state, 
under  a  writ  there  sued  out,  which  was  no  jus- 
tification over  him  here.  Birx^  v.  Berrj^l,  30- 
-97,  '63. 

11»78.  If  a  person  under  legal  arrest  make 
an  Mreement  to  pay  a  debt,  he  can  not  avoid  it 
lor  tfurese.    Buah  v.  Brown,  49-573,  '76. 

11979.  PleadiHg.  Arrest.  In  an  action  on 
a  note,  an  answer,  alleging  that  plaintiff  in- 
<luced  him  to  into  a  retired  place,  under  a 
j>reten8e  of  having  important  business  with  him, 
and  charged  him  with  having  committed  an 
abortion  on  plaintiff's  wife,  and  caused  defend- 
ant to  believe  a  third  person  present  was  an 
•officer of  law,  with  full  power  to  arrest  him; 
that  plaintiff  threatened  defendant  with  imme- 
■diate  arrest  and  Imprisonment,  unless  defendant 
wonld  execute  to  plaintiff  note  sued  upon,and  pay 
certain  moneys  in  compromise,  and  in  full  satis- 
faction to  plaintiff  for  said  atleged  crime ;  that 
■defendant  never  committed  any  such  act  or 
crime  as  that  with  which  plaintiff  then  charged 
him»  but,  being  in  s  feeble  condition,  and  in 
^eat  fear  of  bodily  harm  at  hands  of  said  plain- 
tiff, be  signed  note  sued  on  under  said  threats, 
protesting  at  time^  against  the  wrongful  meas- 
ures used  against  him ;  wherefore  defendant  says 
eaid  notes  are  without  any  legal  or  valid  con- 
siderations whatever,  ete.,  is  good.  Bvah  v. 
Brwm,  49-573,  '7&. 

11980.  Will.  Uadne  Infinence.  Advice, 
persuasion,  or  entreaty  do  not  constitute  undue 
influence.  "The  amount  of  undue  influence 
which  will  be  sufficient  to  invalidate  a  will, 
must  vary  with  the  strength  or  weakness  of  the 
mind  of  testator.  *  *  *  It  must  be  such  as,  in 
some  degree,  to  destroy  free  agenc^y  of  testator, 
and  constrain  him  to  do  what  is  against  his 
will,  and  which  he  is  unable  to  refuse  or  too 
weak  to  resist."  iZai6  v.  OraJum,  4ft-l,  '73. 

11981.  A  morteage  execnted  by  the  wife, 
under  a  threat  of  abandonment  by  her  husband, 
may  be  avoided  by  her,  if  threat  induced  its  ex- 
ecution, but  not  as  against  a  mortoagee,  ignorant 
of  such  facts.    Line  t.  Blmardt  n»-23,  '80. 

BASEMENTS. 

See  Wa]/,  B^ht  t^;  Btrtition  WatU;  Xuenw. 

11988.  An  easement  is  domwum^  estate  in  land 
and  fee  is  semenf  estate.  The  phrase  "real  prop- 
erty "  includes  easements.  Demdam  v.  Niwobon, 
69-411,  '77. 

1198S.  An  action  may  be  brought  to  quiet 
title  to  same.  Id. 

11984.  Where  a  simple  servitude  is  sufficient 
io  answer  public  want,  courts  sbould,if  possible 


by  reasonable  constmcUon,  so  limit  legidative 
action.   £;^«rtoav.  Buff,  26-35, '66. 

11985.  PrescrlptioB.  An  easement  In  light 
and  air,  to  be  supplied  to  ancient  windows  of 
one,  from  premises  of  another,  can  not  be  ac- 
quired by  use  or  prescription.  Sldn  v.  Haaek, 
6«-65,  '77. 

11986.  The  statute  (1  R  &  76,  p.  436;  a  & 
'81,  4321),  does  not  declare  or  create  such  ri^L 
Id. 

1 1987.  A  grantor,  conveying  one  of  two  ad- 
joining tracts  of  land,  by  warranty  deed,  con- 
veys no  easement  of  light  and  air  over  remain- 
log  tract    Keiper  v.  Klein,  51-316,  '75. 

11988.  To  establish  an  easement  for  right  of 
way  in  lands  of  another,  by  prescription,  it  must 
be  shown  to  have  been  used  for  twenty  yeaiL 
and  to  have  been  adverse,  with  knowledge  and 
acquiescence  of  owner,  and  unintemipteo.  Bor- 
den of  proving  all  this  is  on  party  claimingesse- 
ment    Bdmer  v.  Wright,  58-480,  '77. 

11989.  The  party  claiming  easemmt  is  not 
under  necessity  of  showing  that  owner  of  ser- 
vient estate  was  free  from  disability.  Id. 

11990.  Freedom  from  disability  will  be  pre- 
sumed. Id.  ( AteTwn  V.  Me(Mou^  50-35,  75, 
construed  ana  limited.) 

11991.  To  acqnire  an  casement  bj  ■oaw 
don  or  e^)opuentf  it  must  be  under  claim  ol 
right,  uninterrupted  and  undisputed  for  twenty 
successive  yean;  and,  as  a  general  rule,  it  most 
have  been  thus  enjoyed  to  same  extent  as  claim- 
ed in  a  suit  involving  it.  PotUetkwaite  v.  Amk, 
8-104,  '66. 

1 1992.  A  parol  promise  to  f  rant,  at  a  fk* 
tnre  day,  an  easement  upon  his  land,  to-wit, 
to  open  a  street  over  his  landf^  is  within  statute^ 
and  can  not  be  enforced.  BtdUer  v.  inemt  28- 
26, '67.   Cf.  84-433;  51-130. 

1199S.  The  right  to  land  boats  and  load 
and  unload  freight,  and  thus  encumber  land, 
can  not  be  acquired  by  i)ublic,  by  prescription 
or  custom.  'Whoever  claims  it  must  preacdbe 
in  a  au«  estate.    TaOtott  v.  Orcux,  80-389,  '68. 

11994.  Set-off  to  itarckase-money.  A  con- 
veyed to  fi,  by  warranty  deed,  land,  and  took 
notes  for  purchase-money.  6  attempted  to  set 
off  against  notes,  damages  arising  from  an  ease- 
ment of  a  canal  company  to  overflow  land, 
thereby  making  it  wortliless.  The  evid^ice  of 
easement  consisted  in  negligent  acts  of  canal 
company  in  not  repairing  banks  of  the  canal, 
which  had  given  or  worn  away,  and  which  pe^ 
mitted  water  to  overflow  lan(u  in  controveny. 
The  company  had  not,  at  the  time  of  the  con- 
vevance,  made  any  claim  to  a  right  to  snch  over- 
flow. Held,'  there  was  no  easement  or  right 
of  adverse  use.  B  entitled  to  no  set-off.  Acer- 
son  V.  AfcOUlough,  50-35,  '75. 

11995.  Orant  of  easement.  SeroeatleB. 
An  executed  parol  license  to  use  another's  land, 
granted  uiwn  a  consideration,  or  upon  faith  of 
which  money  has  been  expended,  can  not  be  re- 
voked. Snotnien  v.Wilaa,  19-10,'62;Slepliauw. 
Bewm,  19-367,  '62. 

11996.  Unless  license  can  be  placed  « iMi 
JHO.    Lane  v.  Miller,  87-634,  '67. 

11997.  A  parol  license  can  not  be  revoked 
when  coupled  with  an  interest,  and  supported 
by  a  valia  consideration.  Miller  v.  StBiU,  89- 
267,  '72 ;  Snawden  v.  WUm,  19-10,  '62. 

11998.  Aparol  license  to  dig  a  ditch  and  use 
it  over  adjoining  land,  can  not  be  revoked.  Soif- 
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ton  V.  J^riet,  58-334, 76.  Eren  though  grantor 
did  not  loresee  all  injurious  consequenceu.  Id. 

11999.  Orantoes,  as  well  as  the  original 
parties,  are  bound,  where  they  purchase  with 
notice ;  and,  in  case  of  a  mill-dam,  condition  of 
things  might  be  notice  of  equitr.  Siunotim  v. 
WUL  19-10,  '62. 

12000.  Orerflowln^  lands.  Action  to  in- 
join  constructioD  of  a  mill-dam  and  overflowing 
of  plaintiff's  lands.  It  ia  a  good  answer  toshow 
that  defendants,  and  their  grantors,  for  fifty 
Tears  immediately  preceding  action,  excepting 
when  temporarily  prevented  bjr  accidento,  in 
having  said  mill-dam  destroyed  by  freshets,  bad 
adversely  and  continuously  enjoyed  and  used  as 
their  own,  under  a  claim  of  ownership,  the  right 
to  erect  said  mill-dam,  and  flow  water  back  upon 
lands  of  plaintiff  to  full  extent  described  in  com- 

Slaint.  Ogle  t.  Dill,  55-130,  76.  Cf.  Lane  v. 
fitfer,  27-634,  '67 ;  Snowden  v.  WUa»,  1»-10,  '62. 
18001.  An  adverse  possession  and  continu- 
oasuse  of  land  for  mill-dam  purpoees,  under 
claim  of  ownership  for  a  period  of  fifty  yean, 
gives  said  claimant  an  easement  and  right  to 
build  a  dam  and  overflow  said  land.  Id. 

12002.  Notice.  Where,  at  time  of  purchase 
of  land  by  A,  a  drain  had  been  constructed,  and 
water  was  flowing  through  it  from  land  of  an 
adjoining  proprietor,  passing  near  bam  upon 
land  purchased  by  A.  Hdd;  it  might  be  in- 
ferred Uiat  A,  at  time  of  purchase,  had  knowl- 
<d|p  of  righto  of  such  adjoining  proprietor  to 
maintain  and  flow  water  from  his  land  through 
said  drain.    Hodgton  t.  J^^iet,  68-334,  76. 

12008.  Easenientf  arising  from  use  and  en- 
joyment, for  twenty  years,  of  a  right  of  way  over 
land  of  another.  The  use  and  enjoyment  must 
have  been  adverse,  under  a  claim  of  right,  ex* 
elusive,  continuous  and  nninterrupted,l>e8ides 
being  within  knowledge  and  acquiescence  of 
owner.   MeCardU  T.  BarrvMow^  6S-356,  79. 

18004.  Forfeiture.  Land,  on  which  was  a 
mill  and  mill-race,  was  apportioned  and.  sold, 
— major  portion,  without  mill  and  its  easements, 
goin^  to  A,  who  conveyed  it  to  B ;  and  minor 
portion,  with  mill  and  its  easements,  going  to  C, 
and  thence,  through  D,  to  E.  B  sued  chai^ 
in^  that  £  had  diverted  water  from  purj^oses  of 
onnoal  grant,  so  as  to  forfeit  his  rignto  in  dam 
and  race,  and  praying  that  easement  may  be 
adjured  to  have  been  abandoned.  Hdd;  right 
or  interest  in  water  was  conyc^ed  to  B,  and  his 
right,  as  a  riparian  owner,  ceased  after  water 
passes  below  nim.  B  had  no  action  against  E 
to  declare  the  easement  forfeited.  Lavmdcde  v. 
Geiaendorff,  87-1,  '79. 

1200JC  a  right  granted  by  one  man  to  an- 
other, to  eonrej  water  throngh  bmd  of  the 
grantor,  by  means  of  a  race,  to  mill  of  the 
grantee,  is  an  incorporeal  hereditament.  Baer 
V.  Martin,  8  Blf.  317,  '46. 

12000.  For  an  injury  to  such  right,  an  action 
of  trespass  g.  e. /.  wtU  not  lie.  Id. 

18007.  A  non-riparian  owner  of  a  mill  pro- 
pelled by  water  running  through  a  race,  over 
land  intervening  it  and  stream,  may  maintain  a 
suit  against  a  riparian  proprietor  below  the  tail- 
race,  who  so  obstructs  stream  as  to  back  water 
upon  the  wheel  of  platntifi''8mill,  withoutshow- 
that  he  had  acquired  right  from  riparian 
owners  of  land  over  which  race  ran.  Bridol,  dc, 
Co.  V.  Boyer,  67-236, '79. 

12008*  Plaintiffmay  hare  been  a  wrong-doer 
in  respect  to  riparian  owners  mentioned;  out  it 


was  no  defense  for  defendants  who  have  backed 
water  upon  his  premises  to  his  injui^.  Id. 

12009.  The  record  of  condemnation  of  land 
on  which  dam  was  erected,  and  right  to  over^ 
flow  other  lands  appropriated,  was  put  in  evi- 
dence by  defendant.  Had;  no  right  to  overflow 
any  other  land  than  that  appropriated.  Id, 

12010.  An  easement,  in  form  of  a  way  appen- 
dant, can  not  be  turned  into  one  in  ^ross ;  it  is 
inseparably  united  to  the  land  to  which  it  is  in- 
cident.  JfooK  T.  OroKf  48-30,  73. 


BCCI.E8IA8TICAI,  COVRT8. 

18011.  Commonlaw.  Ecclesiastical  courts. 

The  statutes  of  England,  on  the  subject  of  eccle- 
siastical courts,  are  not  in  aid  of  common  law, 
but  rather  in  derogation  of  it,  and  are  local  to 
that  kingdom,  and  not  in  force  here.  Short  y. 
Sloltg,  58-29,  '77. 

18018*  Here  there  Is  no  conflict  of  jurisdic- 
tion between  courts  of  one  class  and  another. 
AH  wrongs  are  redressed  and  remedies  famished 
in  civil  tribunals.  Id. 

BJBCTMBNX. 

Set  TiUe,  AeUm  fo  ptkU 

I.  OomflabU. 

II.  Aiamn  and  Ddeaaa. 

III.  Titki^  FUaxO^. 

IV.  Pm^  uUtD^mioMt. 
V.  ZimAofton. 

VI.  B^onJvM^t^  IliePtaet. 

L  Comybfait. 

1S018.  CoBi^laiDt,  describing  land  to  be  le- 
oorered  as  "six  of  lot  five," etc.,  is  had,  thou^ 
the  finding  was  that  plaintiff  was  entitled  to 
possession  of  "  six  acres  of  lot  five."  Vtmnaim  y. 
Myen,  87-487,  '71. 

18014.  Complaint  must  describe  the  land 
sought  to  be  recovered  with  reasonable  certain- 
ty ;  and  if  it  does  not  describe  county  or  state  in 
which  situate,  objection  may  be  taken  by  motion 
in  arrest.  The  uncertainty  can  not  be  otued  bjr 
answer.   Lmrj/  v.  Lan^aie,  85-74^  71. 

12016.  Also  in  action  for  forcible  detainer 
of  land.    Bork^  v.  CoUina,  4  Blf.  320,  '37. 

18016.  Giving  name  of  block  and  street  "in 
the  city  of  Indianapolis,"  is  not  sufficient  Xeory 
V.  LanMdale.mpra. 

12017.  Nor  when  described  as  "east  half  of 
southeast  quarter  of  section  22,  town.  20,  north 
range  3  east"   Barla^  v.  CoUiia,  tupnu 

18018.  A  complaint  for  possession  of  real 
property,  which  does  not  aver  that  plaintiff  was 
entitled  to  possession,  and  which  does  not  par- 
ticularly describe  property  nor  interest  plaintiff 
has,  nor  that  defendant  unlawfully  keeps  plain- 
tiff out  of  possession  of  same,  is  insufficient. 
MeOaman  v.  Coekmn,  57-166,  77. 

12019.  An  executor  may  maintain  ejectment 
for  lands  held  by  his  testator  for  a  term  of  yean. 
DiuAane  t.  GooAiUe,  1  Blf.  117,  '21 ;  Smith  t. 
DoddB,  S5-452,  71. 

12020.  In  an  action  to  recover  real  estate, 
conveyed  by  grantor,  with  a  condition  subse- 
quent, for  failure  of  which  condition,  action 
tor  re-conveyance  was  brought,  eomplaliit  mnst 
allege  "that  the  grantor,  at  the  time  of  conrey- 
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ance,  was  the  owner  in  fee."  It  is  not  sufficient 
to  aver  ttiat  he  was  owner  in  fee  in  the  year  in 
which  oonTerance  was  made.  Ctark  t.  HUbm, 
57-664.  77. 

12081.  In  SDch  action  complaint  must  al- 
lege, and  fact  be  proven,  that  an  entry  npon,  or 
demand  fo^  land  was  made.  Qark  v.  HoUon, 
mpm;  Lauuej/v.  Lindaey,  4&--&52,  74;  Boone  v. 
lYoton,  16-270,  '60 :  Thompton  t.  Thompem,  9- 
823,  '57 :  Cross  V.  Ginon,  8  Blf.  138,  '46. 

13022.  Bemand.  In  actions  to  recover  land, 
where  relation  of  landlord  and  tenant  do  not 
exist,  00  demand,  nor  notice  to  quit,  is  neces- 
sary before  suit  /.  M,  A  C  Union  v.  C.  C.  C,  A 
1.  R.  Co.t  46-281, 73 ;  Meeker  v.  Doe,  7  Blf.  169, 
*44. 

18028*  In  an  action  to  recover  possession  of 
lands,  damages  may  be  recovered  for  mesne 
profits;  but  a  claim  for  waste  or  injury  thereto 
can  not  be  joined.  RoUorff  v.  Wise,  5^2,  76; 
Woodr^  V.  Garn«r,  27-4,  '66. 

12024.  Bents.  Damages.  Evidence  of  value 
of  rents  is  admissible,  with  reference  to  dam- 

r against  defendant  for  withholding  posses- 
,  Bad  T.  Ward,  61-216,  '75. 
18086.  Hlqjolnder.   A  complaint  majr  pray 
judgment  for  rent  due  and  for  possession  of 
premises.   Spahr  v.  ^idiimu,  61-SSl,  76, 

12020.  Joinder.  One  paraeraph  for  recov- 
ery of  land  and  damages  for  detention  may  be 
joined  with  a  paragraph  for  recovery  of  rent  of 
same.  Id. 

12027.  Title.  Toidable  sale.  An  adminis- 
trator, who  purchased,  from  the  heirs,  luid  of 
which  decedent  had  been  seized,  has  a  sufficient 
I^al  title  to  sustain  an  action  to  recover  such 
land  from  possession  of  a  creditor  of  decedent, 
who  had  also  been  his  tenant  (which  tenan<^ 
had  been  terminated  by  a  legal  notice),  though 

Setsonal  estate  was  insufficient  to  pay  debts  of 
ecedent    Carta-  t.  Xee,  61-292,  '76.  Cf.  Doe  v. 
Earv^,  8-104,  '51. 

18088.  Complaint  by  A  alleged  that  C  de- 
vised  certain  lands  to  A  for  life,  and  in  fee  to 
her  children,  and  died ;  that  his  will  was  duly 
probated  and  recorded:  that  D  wrongfully  en- 
tered upon  said  land  and  cultivated  it,  and  com- 
mitted waste,  without  right,  etc.  Prayer  for 
damages  and  to  recover  land.  Held  ;  it  need  not 
aver  utat  A  took  or  oBered  to  take  possession  of 
same.    HumjArey  v.  Merrilt,  61-197,  75. 

18020.  Such  action  is  based  on  a  tort,  from 
its  nature^  whatever  It  may  be  termed.  Quart: 
would  this  averment  l>e  necessary  in  an  action 
for  use  and  occupation.  Id. 

12080.  In  an  action  to  recover  realty,  a  copy 
of  deed  by  which  plaintiff*  obtains  title,  need  not 
be  made  an  exhibit;  and  if  so  made,  he  is  not 
relieved  from  proving  its  deliveiy.  BtarkkMer  v. 
OmoA  47-418,  74. 

18081.  Description  of  lands  in  a  complaint 
before  a  justice,  by  a  landlord  against  a  tenant, 
to  recover  possession  of  certain  premises  unlaw- 
fully held  over,  was  as  follows:  "In  Mont- 
gomery county,  part  of  the  southwest  quarter  of 

section  .  township  nineteen,  range  four  west, 

containing,''  etc.  Had  ;  description  was  too  un- 
certain to  authorize  a  writ  which  would  justify 
an  officer  in  ejecting  defendant.  Heid;  it  evi- 
dence fail  to  show  that  land  lies  in  county  in 
which  action  is  brought,  justice  can  not  have 
jurisdiction.   JcUy  v.  Ohering,  40-139,  '72. 

18088.  When  a  party  brings  an  action  to  re- 
cover an  Interest  in  land  as  neir  of  one  taking 


an  interest  in  land  after  termination  of  a  life 
estate,  he  BUSt  show  In  Us  eomplalnt  that 
tenant  for  life  was  dead.   Owm  T.  Cbopcr,  46- 

524,  '74. 

12088.  <{n»re  t  whether  the  declaration 
in  ^eetment  can  beameodedy  in  an  ap[»ellate 
court,  by  an  enlargement  of  term,  when  it  has 
expired  pendine  suit.  Jared  v.  Good^iUe,  1  BIL 
29,  '18.   Cf.  7  Bit  129. 

12084.  Several  eonnts.  In  ejectment  on  sev^ 
eral  demises  of  separate  tracts,  laid  in  different 
counts,  if  there  be  proof  of  one  count  only,  ver- 
dict should  be  in  favorof  plaintiff  on  thatcount, 
and  of  defendant  on  others.  But  if  there  be  a 
special  verdictofguilty,judgmentmay  be  taken 
on  count  proved,  and  a  noUe  pnmmi  entered  as 
toothers.   Kte  v.       1  Blf.  127,%. 

12086.  In  ejectment,  if  declaration  he  filed, 
notice  given  to  defendant,  and  copy  of  declara- 
tion served  on  him,  ten  days  before  next  term, 
plaintiff  must  be  ready,  at  that  term,  for  trial, 
unless  he  can  show  good  cause  of  continuance. 
Doe  V.  Ongia,  3  Blf.  136,  '32. 

12080.  Parties.  Omission  to  insert  in  declar- 
ation in  ejectment,  name  of  defendant  who  ap- 
peals to  action,  instead  of  casual  ejector,  can  not 
be  assumed  for  error.  SUtdchouK  t.  Doe.  6  Blf. 
570, '41. 

n.  Answers  and  l>eilBitseB. 

12087.  Defense.  Execution-defendant  can 
not  set  up  his  own  want  of  title  to  land  sold  on 
execution  against  him,  to  defeat  action  by  pnr- 
chaser  for  recovery  of  possession.  Jojfee  v.  Hra< 
NaL  Bank  Madieon,  02-188,  78. 

12088.  If  in  such  action,  defendant  be  any 
other  person  than  judgment-debtor,  plaindff 
must  prove  title  of  debtor.  CbUowa^  v.  Doe,  1 
Blf.  372,  '25. 

12030.  All  defenses  are  admissible  under  gen- 
eral issue  in  such  actions.  Woodrvff  v.  Garnor, 
80-174, '63. 

18040.  Title  torealtj.  A  defendant  alleged 
title  in  himself,  in  that  he,  in  good  faith  and 
for  a  valuable  consideration,  purchased  land  in 
controversy  of  A,  who  purchased  same  from  heirs 
of  B,  deceased,  who  purchased  same  from  United 
States;  that  said  conveyances  were  recorded,  etc. 
Held;  title  defective.  It  is  not  shown  tiiat  A 
was  owner  at  time  of  his  death,  nor  that  inhere 
itance  was  in  hein.  Sa^ord  t.  Z\ieAer,  64-219, 
76. 

12041.  In  an  action  to  recover  real  estate, 
a  married  woman  is  not  estopped  by  matter  tii 
pais  to  set  up  her  title.  Suman  v.  Springaie,  67- 
115,  79. 

12042.  Sefroir  of  Talne  of  ImproTemeBts 

by  defendant,  in  an  action  to  recover  real  prop- 
erty, can  not  be  allowed,  except  as  to  claim  for 
damages  for  withholding,  or  usin^^or  injuring 
property  sought  to  be  recovered.  Wemie  t.  Ha- 
»en.  82-431,  m 

12048.  The  fact,  that  defendant  daimed 
through  a  deed  from  a  married  woman,  during 
her  second  marriage,  property  having  come  to 
her  from  her  first  husband,  and  she  nad  died, 
leaving  children  (plaintiff's)  by  her  first  mar- 
riage, and  they  had  received  consideration  by 
him  paid,  from  bis  grantor's  estate  without  ad- 
ministration, will  give  defendant  no  lien  on 
land  itself.  Equity  will  not  do  what  she  had  no 
power  to  do.  Id. 

12044.  In  aeUon  to  reeorer  laad,  Matter 
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li  abatmestf  aa  pleading  of  another  action  for 
ume  matter,  when  not  specially^  pleaded,  is  not 
Admissible  undergeneral  denial.  Wilmm  v.  Itiole, 
K~m.  '70. 

12045.  All  defenses,  l^al  and  equitable,  are 
admissible  under  general  twniaL  Wtbater  t.  Bdy 
mger.  70-9,  '80. 

1bM&>  In  an  action  to  recover  possession  of 
real  estate,  defiBMdMit,  ander  R.  8.'62,  can  not 
give  CvldeBce  of  an  outstanding  title  in  a  third 
person,  nnder  a  general  denial  of  all^^tions  in 
complaint.  A  defendant  who  seeks  to  defeat  a 
prima  Jaeie  case  made  by  plaintiflT,  by  proof  of 
an  affirmative  fact,  must  mead  it.  MiUhoUin  v. 
Jontt,  7-716,  '56. 

1S047>  In  an  action  to  recover  possession  of 
lutd,  VBdcr  general  diniial,  all  matters  of 
MnM  maj  be  given.  DaU  v.  fViabie,  59-530, 
niPt^aiberger  v.  Bhek^tmet  67-288,  '77:  Enabf 
T.  Sia^,  59^-102,  '76;  Tnug  v.  £s%,  ft8-5S^ 

're. 

12048.  Bat  relief  by  a  specific  peHormance 
of  a  contract,  with  knowledge  of  plaintiff,  be- 
tween grantor  of  plaintiff  and  defendant,  for 
conveyance  of  land  in  controversy  to  defendant, 
«an  not  be  proved  or  sought,  ander  general  de- 
nial, bnt  can  under  a  connteFcIaim.  -  Eualy  v. 
BinlHMF,  58-102, '76. 

18049.  In  an  action  to  recover  real  estate,  it 
is  a  good  defense  to  show  an  equitable  title  In 
defeadaat.   MaxweU  v.  OwybeO,  4fr~360,  '73. 

iSOfiO.  Thoagh  all  defenses  may  be  made 
nnder  general  denial,  defendant  may  plead 
specially.    Vandvyn  v.  H^ner,  45-689,  '74. 

ISOfil.  A  Jadgiieiit  in  an  action  t»r  tres- 
paM  on  certain  lands  before  a  justice  is  no  bar 
to  an  action  in  ejectment.  Hargm  v.  Qoodman. 
m29,'69. 

12053.  Specific  performaBce  may  be  bad 

of  a  parol  contract  for  the  sale  of  lands  where 
possession  is  given  to  vendee,  who  makes  im- 
provements, and  as  far  as  possible  performs  his 
part  of  contract  upon  the  promises  of  the  ven- 
dor anlBst  Babsegaent  vendee,  who  purchased 
with  niU  knowledge  and  executed  a  mortgage 
for  purchase-monev.  Such  facts  will  be  a  do- 
ieiue  to  an  action  oy  latter  vendee  in  eiectmenL 
Outnk  V.  Cbfc,  «6~34,  '71. 

1205S.  Hnsband  and  wife.  Action  for  dam- 
ages in  wrongfully  ejecting  wife  of  plaintiff  from 
certain  land.  Answer  oi  justification  showing 
defendant's  authoritvto  eject  by  virtue  of  a  writ 
to  di^Kwsess  the  huuiand.  R^ly  that  wife,  "at 
the  time  of  the  commission  of  the  trespass,  was 
in  lawful  and  separate  and  exclusive  possession 
ID  her  own  right,  of  the  real  estate  described  in 
the  writ,"  etc.,  "under  a  deed  to  her  from,"  etc., 
"prior  owners  of  the  same,  and  claiming  title 
and  rightful  possession."  Hdd ;  right  ot  wife 
to  hold  possession  was  properly  in  issue.  Jsfey 
v.a.^4&-421.'73.  *^  ' 

12054.  Jnsttneatton.  In  an  action  against 
an  (dBcer  and  others,  for  assault  and  battery, 
coDsisting  of  unlawful  and  forcible  ejectment  of 
]>laintifib  from  certain  lands,  an  answer  of  jus- 
tification, that  officer  was  acting  by  virtue  of  a 
writ  commanding  him  to  dispossess  plaintiffs 
from  certain  described  real  estate,  is  bad,  if  it 
fail  to  show  that  real  estate,  from  which  he 
ejected  plaintiffs,  was  the  same  described  in  writ. 
iUey  V.  Suber,  4fr-421,  '73. 

12056«  If  a  defendant  in  ejectment  have  a 
1^1  title  to  premises,  uid  n^lect  to  produce  It 
la  that  actioii,  he  can  not,  aftersTerdict  against 


him,  obtain  an  injunction  of  proceedings  at  law, 
by  a  bilt  in  chancery  founded  on  same  title. 
Brown  v.  Wyneoop,  2  Blf.  230,  '29. 

12050.  In  ejectment  by  a  purchaser  at  sher- 
iff's sale,  against  a  person  in  possession  under 
execution-debtor  or  collusively,  the  defendant 
can  not  set  up  an  oatstanding  title  in  a  third 
person.   Shary  v.  Denn,  8  Bll  542,  '47. 

12057.  In  disseizin,  as  in  ejectment,  the 
1^1  title  must  prevail.  AUm  v.  SmiA.  6  Blf. 
5^,  '43. 

12058*  New  parties.  It  was  necenary  before 
R  S.,  for  a  person  claiming  to  be  l«t  in  to  de- 
fend in  ejectment,  to  show  that  his  title  was 
connected  to  and  consistent  with  possession  of 
occupant   Skerry  v.  Denn,  8  Blf.  542,  '47. 

Ix059*  The  B.  S.  do  not  require  court,  after 
admission  of  a  person  as  defendant  in  such  ac- 
tion, to  sustain  a  motion  to  admit  other  persons 
as  defendants,  whose  title  Is  not  consistent  with 
that  of  defendant  previously  admitted.  Jd. 

12000.  It  is  a  guflicient  reason  for  overrul- 
ing sach  a  motion,  that  it  was  not  shown  that 
they  desired  to  be  admitted.  Id. 

12001.  Defendant  can  defeat  the  suit  by 
provine  title  to  be  in  a  stranger.  Oalbreaih  v. 
Dot,  8  Bit  366,  '47 ;  Osmnell^  Y.Doe,S  Blf.  320, 
'46. 

12062.  Tttle.  The  lessor  claimed  title  to 

S remises  as  a  purchaser  at  sheriff's  sale.  The 
efendant  offered  to  prove  that  previously  to 
judgment  under  which  the  lessor  purchased, 
judgment-debtor  bad  conveyed  the  premises  to 
to  one  W,  who,  after  said  judgment,  surrendered 
and  canceled  deed,  and  consented  to  grantor's 
conveyance  of  premises  to  another.  The  deed  to 
W  was  not  recorded,  but  lessor  purchased  with 
notice  of  it.  Held;  evidence  was  admissible  to 
prove  that  title  of  premises  was  in  W,  as  his 
cancellation  of  deed  was  no  re^nTeyanoe.  Cba- 
neUy  v.  Doe,  8  Blf.  320,  >46. 

12008.  Disputing  Tendor*s  title.  The 
obligee  of  a  title-bond,  who  has  entered  into 
possession  under  IL  may,  in  ejectment  against 
him  b^  leasee  ot  the  vendor,  dispute  vendoi^s 
title  if  he  was  induced  to  make  porchaae  by 
fraudulent  representations  of  veiidor.  ftOUr- 
tmv.Doe,^  Blf.  237,  '46. 

13064.  Appearance  of  defendant,  naming 
himself  executor,  when  admitted  in  ejectment 
instead  of  tenant  in  possession,  is  no  evidence, 
in  suit,  of  death  of  his  allied  testator,  under 
whom  he  claims ;  nor  is  his  previous  recovery, 
though  so  named  in  a  forcible  detainer  against 
plaintiff's  lessor,  any  evidence  of  it.  Bmtin  v. 
Doe,  1  Blf.  26,  '18. 

12065.  In  action  to  recover  possession  of 
real  estate,  evidence  tbat  certain  ImproTft* 
meats  were  made  hy  defendant  at  request  of 
plaintiff^s  attorney,  m  consideration  of  an  ex- 
tension of  time  of  redemption,  is  incompetent, 
unless  accompanied  by  direct  proof  that  attor- 
ney had  authority  to  make  such  request  Otbom 
T.  Siormt,  65-321,  '79. 

12006.  And  evidence  by  defendant  of  im- 
provements made  by  him  after  sale  of  real 
estate  by  sheriff,  was  properly  rejected.  OAom 
V.  Stoma,  65-321,  '79. 

12007.  An  answer,  allying  and  showing 
that  a  title,  by  which  plaintiff  claims  land,  is 
void,  is  not  good  when  it  fails  to  diow  that  such 
title  is  only  one  on  which  plaintiff  bases  his 
claim.  T.  JfeOun^  29-69, '67. 
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EJECTMENT  III. 


in.  Title  of  puutur.  . 

1206S>  Plaintiff  must  recover  on  strength  of 
his  own  title.  SkuiUy  t.  Shook,  72-511, '80  Cf. 
Stout  V.  Perry,  70-^1,  '80 ;  Stdman  t.  CnlL  26- 
486, '66. 

18099.  iracvfplalMtlft  Plaintiff  may  i«- 

coTer  realty  upon  an  equitable  title,  when  he 
nas  rif^t  ofpofisession.  Burt  t.  Boula,  69-1,  '79. 

12070.  Cwmplalnt,  averring  merely  an  equit- 
able title,  vitn  right  of  possession,  is  good. 
Burt  V.  BovUe,  supra.  Also,  when  averring  that 
he  is  "owner,  ana  lawfully  entitled  to  the  imme- 
diate possession,"  wiihont  describing  kind  of  ti- 
tle. &egsfe  V.  lAMnttR^,  60-47^  78. 

1S071.  When  a  compliant  aven  a  legal 
title  in  plaintiff,  it  can  not  be  supported  oy 
proof  of  an  equitable  title.  Bow  v.  Bedcett, 
80-154,  '68:  GroKt  v.  Marh,  82-319,  '69. 

12072.  If  one,  after  entering  upon  land  with- 
out title  or  claim,  or  color  of  title,  no  privity 
existing  between  him  and  legal  owner,  acquire 
what  he  considers  to  be  a  good  title,  aa  a  con- 
Tcjuwe  under  sale  for  taxes,  his  possession  be- 
comes adretse ;  and,  as  to  him,  a  subsequent 
convciyaiice  by  such  owner  to  a  third  person  is 
void,  and  latter  can  not,  in  his  own  name,  under 
such  conveyance,  maintain  action  for  possession 
against  him.   BueJUey  v.  Ibjgarf,  62-286,  78. 

12078.  Erldenee  of  title,  when  action  to 
recover  real  estate  is  sought  on  a  legal  title,  re- 
covery can  not  be  had  upon  an  equitable  title. 
NieM  T.  IVmuu,  58-42,  '76 :  Bow  v.  BedtetL  80 
-164, '68;  Stdman  v.  Ondl,  2<M36,  '66.  Cf. 
Brown  v.  Rted,  48-253,  73. 

12074.  When  plaintiff  claims  by  former  and 
proves  latter,  it  is  not  a  variance,  but  a  failure 
in  proof.  Id. 

12076.  Legal  title.  When  plaintiff  claims 
as  heir  of  his  ancestor  who  was  seized  of  land, 
his  claim  is  by  a  le^l  title-  Brom  v.  Fited, 
48-268,  TS;  AteAoI  v.  Zftomos,  ti^pra. 

12076.  One  joint  tenant,  or  tenant  in  com- 
mon, may  sue  his  co-tenant  for  poasesdon  of  his 
share  in  land  jointly  owned  or  held  inomnmon. 
Elliott  V.  Frakn,  71-112,  '80. 

12077.  Plaintiff  in  ejectment  must  recover 
apon  slrength  of  his  own  title,  and  not  upon 
weakness  of  his  adversary's.  Eldon  v.  Doe,  6  Blf. 
341,  '42;  HutbUaUm  v.  Ingds,  47-498,  74. 

12078.  In  action  to  recover  real  estate, plain- 
tiff must  rely  on  his  own  title.  A  deed  from  his 
grantor  to  defendant,  to  show  land  in  controversy 
was  not  included  therein,  is  inadmissible.  Mm 
V.  Orme,  67-96,  79. 

12079.  In  an  action  to  recover  real  estate, 
complaint  vas  in  two  paragraphs;  one  described 
land  in  general  terms,  other  with  words  of  a  par- 
ticular description ;  each  professed  to  describe 
same  tract.  Descriptions  were  inconsistent  and 
could  not  stand  together.  Hdd;  particular  de- 
scription must  govern.  Words  of  particular 
description  will  control  more  general  terms  of 
description.  Held  ;  a  deed  to  plaintiff,  conveying 
land  described  in  general  description,  is  inaif 
miasible  in  evidence.  Hdd;  a  deed  conveying 
land  with  words  of  particular  description,  exe- 
cuted after  commencement  of  action,  is  also  in- 
admissible, inpe  V.  OarreU,  88-96,71.  Cf.  Oano 
V.  Aldridge,  27-294,  '66. 

12080.  Th«  plaintiff,  to  recover  in  an  action 
for  possession  of  lands,  must  recover  upon  the 
strength  of  hU  omt  HUe,  and  not  npon  we^cneaa 


of  title  of  defendant   WUtiant  v.  Vmner,  68- 

396,76. 

12081.  Title  of  a  mortgagee  can  not  be  set  up 
as  an  outstanding  title  to  defeat  plaintifP'mori- 
gagor.  Johmon  v.  Cbnett,  29-59,  *m. 

12082.  It  was  admitted  that  A  was  seised  of 
the  realty  in  question.  That  he  died,  and  de- 
vised to  B  "  the  lot  I  boughtof  C  "  (the property 
in  question).  That  B  died  without  a  will,  leaving 
T>  and  E  his  heirs.  That  F,  as  the  a^t  of  A,  had 
chaige  ofproperty  and  continued  in  cfaaree  as 
agent  of  B,  and  also  as  agent  of  Dand  R  Held,' 
prima  facte  title  was  in  D  and  £.  PeUia  T.  Jolm- 
ton.  66-189,  77. 

12088.  A  tount  bi  oomMn  may  maintain 
an  action  to  recover  pOBseasion  of  lands  wilut 
a  oo-tenant,  when  there  has  been  a  denialof  hia 
right,  or  some  act  amounting  thereto.  BetMl  t. 
MeOorri,  46-303,74. 

12084.  Such  action  may  be  maintained  when 
one  co-tenant  holds  adversely  to  other  as  sole- 
tenant  under  a  deed  convmng  him  the  fee- 
Neltm  V.  Davis,  86-474,  '71. 

12086.  Prior poflOCOdoM.  In  ^ectment,not 
barred bystatnteoflimitatioiiB,a  pnorpeaceable 
possession  under  claim  of  right,  will  prevul 
against  a  mere  intruder.  Doe  v.  Wat^  i  Bll  133^ 
'20. 

12086.  Defendant  may  show  tiiat  title  of 
plaintiff's  lessor  has  expired.  Id. 

12087.  THle  of  plaintUT.  The  grantee  of 
heirs  of  an  intestate  of  real  estate  may  main- 
tain an  action  for  possession  of  same  against  a 
lenee  or  sub-lessee  bf  decedent,  vho  unlawfully 
holds  over  after  expiration  of  lease.  Ompton  t. 
Ivev,  69-362, 77. 

12088.  Ol^eetlons  to  a  sheriff's  sale  may 
be  made  in  an  action  of  ejectment.  Meredith  v. 
CWey,  69-466,  77 ;  ^Rmy  v.  Niekof  tKe  Woodg^ 
1-576,  '49;  Gimn  t.  Doe,  5  Blf.  260,  '40. 

12089.  In  an  action  to  quiet  title,  or  in  eiect' 
ment,  jolaintiff  need  not  snow  a  perfect  title  in 
him  The  issne  is  1^1  ri^t  to  possession  as 
against  defendant  Doe  v.Wei^  1  Blf.  133, '20. 
Possession  by  plaintiff),  »rttna  fade,  is  evidence  of 
title.  Bobinoe  v.  Doe,  6  Blf.  86,  >41 ;  SMd  v.  Ferri- 
ter,  7  Blf.  674,  '46;  Morta  v.  Doe,  2-65,  '60;  Hot- 
ten  V.  Bd.  Corn's  Lake  Co.,  55-194,  76. 

12090.  As  is  also  evidence  of  a  warranty 
deed  from  A  to  plaintiff.  AppUgaU  v.  Doe,  ^ 
169, '60. 

12001.  Aetlons.  In  an  action  to  reevrer 
land,  it  ma^  be  shown  and  decided  that  a  deed, 
through  which  defendant  claims,  was  frandolent 

and  void  as  to  creditors,  though  conveyancewas 
made  more  than  six  years  before  commencement 
of  action.  The  statute  providing  that  actions 
"for  relief  against  frauds"  shall  be  broog^t 
within  six  years,  does  not  apply.  Vaaduijfn  v. 
ffemer,  46-589,  '74. 

18092.  In  an  action  of  ejectment,  validity  of 
a  deed,  as  against  creditors,  through  which  de- 
fendant claims,  may  be  inquired  into  and  deci- 
ded.   Brown  v.  Wyneoop,  2  Blf.  230,  '29. 

12098.  Uncerudnty.  Action  to  recover  part 
of  ten  acres  of  land  "  off  of  the  east  side  of  the 
southeast  quarter  of,"  etc.  Hdd;  error  to  ad- 
mit in  evidence  to  prove  plaintiff's  tiUe,  a 
deed  oonv^ing  "  ten  acres  off  of  the  southeast 
side  of  "  said  quarter  section.  The  description 
was  not  only  too  uncertain,  but  a  variance- 
Court  knows,  judicially,  that  a  quarter  section 
can  not  have  a  sonuieast  side.  BueAonon  t. 
WkiAim^  88-267, 71. 
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12094*  Where  pl^ntiff  in  ^ectment  traces 
title  to  same  source  from  which  defendant  de- 
nree  title,  snch  plaintiff  need  not^bow  a  patent 
bma  United  States  to  sastain  Us  title.  Henoit 
T.  Dee,  8-123,  '50. 

1309o*  QcraeraU^iplaintiff  in  ejectment  must 
show  right  of  possession  in  his  lessor  at  date  of 
doniae,  and  at  commencement  of  action.  Jaeh- 
•MT.  Hitgha,  I  Bit  421,  '20. 

120N.  Oae  teaaat  U  eMumi  may  sue  sep- 
arately, in  ejectment,  for  his  andivided  share  of 
the  estate,  or  in  tresitass  for  the  mesne  profits. 
Ckanmtd  t.  Omtnmghmn,  3  BU.  83,  '32. 

12097.  Maj  be  maintained  by  a  tenant  at 
will.  Bmim  t.  Doe,  1  Blf.  26,  '18. 

12098.  In  ejectment  for  an  entire  tract  of 
buid,  uj  udirMfld  pMrUw  It  mm  be  »> 
nrend.  i)ae  v.  .4&enia(ji«,  7  Bli.  4^46. 

12099.  Conflictii^.  Efectmmt  for  two  town 
lots.  The  lessors  gave  in  evidence  a  deed  from 
WQ  (who  was  the  patentee  of  a  fraction  of  land 
containing  lots  in  controversy)  to  C  B,  dated 
FebmaiT  24,  18,  for  thirty  acres  of  land,  do- 
scribed  by  metes  and  bounds,  and  as  being  same 
land  on  which  J  B  then  Itred ;  adeed  from  C  B 
to  I R  dated  Angnst  28,  '18,  fur  same  land ;  and 
a  deed  from  I  B  to  ^  one  of  defendants,  and  A 
C,  dated  September  2^18,  for  two  undivided 
third  parts  of  same.  The  lesson  also  proved 
death  of  A  C,  that  they  were  a  part  of  his  heirs, 
and  that  other  heirs  had  conveyed  their  inter- 
est in  thir^  acres  of  land  (which  included  the 
prenusee  described  in  declaration)  to  them.  The 
defendants  were  in  possession  at  commencement 
ot  action.  The  derandants  gave  in  evidence  a 
deed  from  M'G  to  E  and  one  J,  conveyins  to 
them  one  hundred  and  thirty  acres  of  laod  in 
fee^imple  (describing  the  same  by  metes  and 
boaitda)  "with  the  exception  of  thir^  acres  hero- 
tofore  [theretofore]  conveyed  to  C  B."  This 
deed  bore  date  June  20.  *17.  The  land  described 
in  it  includes  the  thirty  acres  mentioned  in  deed 
adduced  by  lessors.  The  ooort  instmcted  that 
if  the  deed  to  E  and  J  was  the  oldest  one  given 
In  efidence,  they  should  find  for  d^endants. 
Bii;  the  exception  in  deed  to  E  and  J  was 
Tilid  on  its  fwix.  Sddj  instruction  was  erron- 
eoQS.  Doe  V.  Bgam,  8  Blf.  322,  '46.   Cf.  18-82. 

12100.  In  ejectment  for  a  pieoe  of  land,  a 
title-bond  for  a  different  piece  is  iuteiwtUe  as 
orMenoe,  on  the  ground  of  irrdevanCT.  Artter- 
«iav.2)oe,8Blf.m'4«. 

12101.  A  J*tBt  mdse  by  several  heirs  of 
leal  estate  is  sufficient  to  support  ejectment. 
AMHiev.i)oe,6Blf.86,'41. 

1210S.  PoMMskm  of  real  estate  by  an  an- 
cestor raises  a  presumption  that  he  was  seized 
in  fee,  and  Is  snffleient,  prima  fixeie,  to  support 
an  ejectment  on  demise  oi  his  heirs,  i^ofrtnoe  v. 
DiM  Blf.  85,  '41. 

12108.  ToldaUe  sale.  An  administrator, 
ite  pnidiased,  from  heirs,  the  land  of  which 
deoewnt  had  been  seized,  has  a  sufficient  U^l 
title  to  sustain  an  action  to  recover  such  land 
from  poeseesion  of  a  creditor  of  decedent,  who 
had  been  also  his  tenant  (which  tenancy  had 
been  terminated  by  a  l^al  notice),  though  per- 
unal  estate  was  insufficient  to  im^  debts  of  de- 
eedrat.  Carlo-  v.  Lee,  Sl-292,  75.  CL  Doe  T. 
8-104,  *61. 

12104.  From  eonuaon  source.  Plalntifis 
efieied  foUowing  evidence:  1.  A  deed  was  made 
in  '34,  by  M,  conv^nv  all  his  interest,  and,  as 
■ttuwj  in  fact  {(V  K  and  ^  all  thur  interest 


in  land,  to  6 ;  2.  A  quit-claim  deed  from  Q  to  de- 
fendant reciting  that  land  was  conveyed  to  him,, 
in  '34,  by  M ;  3.  Depositions  proving  that  plain- 
tifis  were  heirs  of  K  and  S,  and  that  latter  per- 
sons died  before  deed  was  made  in  '84.  De- 
fendant offered  no  testimony.  Judgment  for 
plaintiffs  below.  HM;  evidence  iosimcient  to- 
sustain  judgment  Defendant  not  bound  by  re- 
citals in  deed  from  G.  Qaodtm  v.  Doe,  1-302,. 
•48. 

12106.  To  enable  plaintiff  in  ejectment  to- 
recover,  he  must  have  the  legal  title.  Jartd  v.- 
Qoodm,  1  Blf.  S9, 18.  CL  8-475. 

IT.  Proof  as  to  DefBndant. 

12108.  Aotitm  to  recover  land  can  not  be 
sustained,  unless  evidence  shows  that  defendant 
has  unlawful  possession.  Loti  v.  Briggt,  60- 
346,  '75. 

12107.  An  equitable  claim,  simply,  can  not- 
be  set  up  in  opposition  to  a  legal  claim,  in  eject- 
ment. amilhj.ABen,  I  Blf.  22, '18:  IWorv. 
iir(WMs2B11260,*29;  iZenc&T.  Doe,ilSO0t, 

'30. 

18108.  Ateiialoii  fej  appeamee.  Wherop 
in  an  action  to  recover  possession  of  real  estate^ 

defendant  appears  and  pleads  to  action,  his^ 
possession  of  laod  described  in  complaint  is- 
admitted  under  section  597,  2  B.  8.  167  (B.  & 
'81,  1056),  and  hence  evidence  of  the  boun- 
daries of  the  land  is  irrelevant  Volta  v.  New- 
bert,  17-187, '61 ;  Amtaiaie  v.  Doe,  2-169,  '50. 

12109*  The  act  6&  (Acts  65,  p.  57),  amend- 
ing section  fiM,  2  a  a  167  (B.  &  '81, 1066)» 
was  not  intended  to  change  this  ral&  or  increase^ 
amount  of  evidence,  but  only  to  change  mode 
of  pleading.    Fnto  v.  Newberi,  supra. 

12110.  To  defeat  reeoTory  by  a  plaintiff  in 
^ectment  who  produces  a  r^lar  title,  by  a 
title  founded  on  possession,  strict  proof  must  be- 
made,  not  only  that  possession  was  from  its. 
inception,  under  a  pubiioolaim  of  titie,  adverse 
to  that  OI  real  ownen  bnt  Uiat  both  snch  claim, 
and  possession  have  been  ccmUnnous  and  unin- 
terrupted for  a  period  of  twenty  yean  hefoM' 
commencement  of  suit  Doe  T.  dWvm,  4-148^ 
'58.  Cf.54r-219. 

12111.  An  entry  upon  real  estate,  adverse  to- 
lawful  owner,  will  not  be  presumed,  but  must  be 
proved.    Pienon  v.  Doe,  2-123,  '50. 

12112.  In  actions  to  recover  real  estate,  all 
matters  of  defense  are  admissible,  under  gennd 
denial,  whether  legal  or  equitable.  StetpU  v. 
i)Mm*nff,8(M78,'78;  VatI  v.  IfoAoa,  14-^ '60. 
Cf.  55-310:  2*-385. 

12118.  Judgment,  in  ejectment,  can  not  be 
rendered  a^nst  the  casual  ejector,  until  after 
the  tenant  in  possession  has  made  default.  Jac^ 
ton  V.  OoodHlU,  7  Blf.  130,  '44. 

12114.  To  sustain  an  ejectment  >t  must  ap- 
pear that  defendant  was  in  possession  when  the 
action  was  commenced.  iPtUianuon  v.  Doe,  7 
Blf.  12,  '43. 

12116.  Disseizin.  Pleas:  1.  Not  guilty;  2. 
Denial  of  defendant's  possession.  Second  plea 
rejected  as  amounting  to  general  issue.  Cause 
suomitted.  Judgment  for  plaintiff.  Errors  as- 
signed: I.  No  proof  of  defendant's  possession; 
2.  Second  plea  should  not  have  been  rejected. 
Heid;  as  there  was  evidence  from  which  court- 
might  reasonably  infer  tiiat  defendant  had  foe- 
session,  and  was  determined  to  hold  it,  againat- 
will  of  plaintiff,  who  was  admitted  to  be  owner,. 
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£rst  objection  was  without  foondation.  Hdd; 
second  plea  correctly  rejcx:ted.  Rkodtn  t.  Ora- 
fc«iL  4  BU.  517  '3&   CtSBIf.  186. 

lallfta  If  the  consent  rale  in  ejectment  re- 
•quires  defeadut  to  ooHfBn  poMM^twi  of 
premiseflf  as  well  as  leaae,  entrj  and  muter,  it  is 
•evidence  of  sachposseeeion,  as  well  as  of  lease. 
Itaxiey  Y.Doe,fi  Blf.  143,  '42. 

T.  LImlUtlon. 

12117.  In  cases  of  equitable  title  to  land,  re- 
lief must  be  BOUffht  within  the  period  in  which 
^ectment  would  lie.    Murphy  v.  Bknr,  12-184, 

12118*  In  an  action  to  recover  land,  it  mar 
be  shown  and  decided  that  a  deed,  through 
which  defendant  claims, was  fraudulent  and  void 
AS  to  creditors,  though  conveyance  was  made 
more  than  six  years  before  commencement  of 
action.  The  statute  providins  that  actions  "for 
relief  against  frauds^'  shall  be  brought  within 
«ix  years,  does  not  apply.  Vandagn  t.  Hepnety 
46-589,  '74. 

12119.  In  an  action  of  ejeetmeutt  validity 
of  a  deed  through  which  defendant  claims,  as 
Against  creditors,  may  be  inquired  into  and  de- 
cided.   Btokh  v.  Wyneoop,  2  Blf.  230,  '29. 

12120.  In  actions  to  recover,  statute  of  limi- 
tations may  )>e  proven  under  general  denial. 
BroiM  T.  Maher,  68-14, 79. 

ISISI.  Statntef  To  an  action  to  recover  real 
estate,  an  answer,  that  cause  of  action  arose 
more  than  six  years  before  commencement  of 
action  is  bad.   HOUm  v.  iforttn,  6^29,  '76. 

12122.  Also,  more  than  fifteen  years.  Van- 
duj/n  v.  Bepaer,  46-589,  '74. 

TI.  Before  JutieM  of  Ue  Feaoe. 

12125.  BoHOdy  to  recover  pomssloa  of 

land  under  section  12,  2  B.  S.  '5^  p.  492  (B.  a 
'81,5287)  before  justices  of  peace,  was  only  in- 
tended to  be  given  when  there  had  been  an  un- 
lawful and  forcible  entry,  or  where  entry  has 
been  peaceable,  but  detention  is  unlawful  and 
forcible.   O'CbmWv.  GOfeane,  17-459, '61. 

18124.  When  relation  01  landlord  and  tenant 
existed.  SKsrfT.AM^  1^211, '60. 

1212$.  To  anthorise  the  proceeding,  under 
B.  8.  '48,  before  two  justioes,  to  obtain  possession 
of  rent  estate,  not  necessary  to  show  relation  of 
landlord  and  tenant  Honma  v.  Gowitrymim,  &- 
272, '64. 

12126.  .fllibr,  under  statnte  of 'S8.  Avery-v. 
£Mtt,8BU.222,'46. 

BLBCTION. 

SeeBtOimg;  Cgiet. 

I.  ChaensHy. 

II.  NoUee,  LegatUif. 

III.  lUBaUoL 

IV.  Judges  and  Inmedon. 
V.  OmmamaganaBelurn$. 

YI.   l^reeHng  and  Br^mg  Voten. 
VII.   0mm  and  A^mmHm. 

I.  Generally* 

12127.  8.  C.  will  take  judicial  notice  of. 
Vrmdtm  v.  Slaie,  78-175, '80. 

12126.  The  refirtry  law  was  repealed  on 


13th  day  of  May,  '69.  D.  R  R.  A  T.  B,  0>.  t. 
Bmrm,  89^98, '72. 

12129.  Beatdeaee.  See.  l,aetHar.  11, '67, 
requiring  a  residence  of  twen^  days  in  a  town- 
ship, etc.,  as  a  qualification  to  vote,  is  nnconsti- 
tntionat.    Qtiinn  v.  State,  86-485, '71. 

12180.  Defendant  was  indicted  for  illegal 
voting.  Held;  declarations  made  by  him,  when 
BWom  at  polls,  to  judges  and  inspectors,  were  in- 
admissible in  his  behalf.  Morru  v.  SkUe,  7  Blf. 
607,  '4.5. 

12181.  Former  a^indleatloa.  In  a  pro- 
ceeding by  information  to  inquire  hj  what  nght 
defendant  holds  and  exercises  office  ot  county 
commissioner,  an  answer,  showing  that  questions, 
things,  rights,  and  matters  set  np  in  petition  had 
before  been  adjudged  and  tried  before  and  by  a 
tribunal  of  competent  jurisdiction,  is  good.  A 
board  of  commissioners  had  jurisdiction  of  sub- 
ject-matter.  StaUy.  Htidaon,  87-198,  '71. 

12182.  An  indictment  charged  that  defend- 
ant "  then  and  there  unlawfully  lost  and  paid" 
to  another  "  twenty-five  dollars,  b^  unlawfully 
l>etting  upon  the  result  of  a  certain  electioiL'' 
Held  ;  indictment  was  intended  to  be  good  undw 
each  of  two  statutes  of  this  state.  (2  K.  &  '76,  n. 
468,  and  2  R  a  '76,  p.  468,  note  2,  b.;  V.R.B. 
'81,4685.)  Under  latter  8tatute,offenBe  consists  in 
mere  betting  of  some  article  of  value  on  result 
of  any  election.  Under  former,  party  so  betting 
must  either  lose  or  win  sudi  article  of  value. 
Held;  defendant  could  not  be  fbond  guilty, 
without  proof  of  fact  that  he  had  lost  and  paid, 
as  charged,  sum  of  twenty-five  dollais.  Fhme  t. 
State,  BH-S,  '77. 

12188.  Whea  wager  Ig  won.  An  indict- 
ment for  betting  on  result  of  an  Section,  in  vio- 
lation of  provisions  of  section  28  of  act  defining 
certain  misdemeanors,  2  B.  8.  '76,  p.  468  (R.  S. 
'81,  4686),  most  all^  that  winning  and  taking 
was  before  election  was  held.  Winning  or  los- 
ing on  th^  remit  constitutes  the  gist  of  offense 
State  V.  TTtndetf,  60-300,  '78. 

12184.  When  decided.  Proof.  The  contin- 
gency of  a  bet  upon  result  of  an  election  is  de- 
termined when  popular  vote  is  cast,  though 
there  ma^  be  difnculty  in  proving  resnlt  until 
it  is  officially  determined  in  manner  prescribed 
by  constituticm  and  laws.  JBtwr  t.  StiOe.  12- 
380,  '69. 

12186.  The  courts  take  notice,  judicially,  of 
accession  of  chief  executive  of  confederacy  or 
state.  Thus,  where  at  time  of  trial  of  an  infor- 
mation against  a  person  for  betting  upon  elec- 
tion of  a  certain  candidate  for  governor,  that 
candidate  had  entered  upon  duties  of  office,  in 
pursuance  to  election,  upon  result  of  which  bet 
was  made,  it  was  &ld,  that  no  proof  of  hb  elec- 
tion was  necessaiy.   Huer  v.  SbUe,  12-330,  '69. 

12186.  No  appeal  lies  from  decision  of  C.  C. 
in  a  proceeding  to  contest  an  election.  FVenA 
V.  ^fity,  9-i7%  '67.  Cf.  88-636  ;  40-61;  66- 
8S0. 

IL  Hotlce.  Legality. 

12187.  The  sheriff's  certificate,  as  to  post- 
ing np  of  notices  of  an  election,  that  he  had 
posted  up  notices  in  ten  public  places  in  a  town- 
ship named,  is  prima  faete  evidence  of  fact.  D. 
Klt.&LB.Ch.v.  Bean*,  8^-598,  '72. 

12188.  Under  statute  authorizing  an  election 
for  appropriations  to  railroads,  if.  in  fact|  notices 
of  an  election  be  not  thus  posted  tn  ten  public 
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vlaces,  election  will  be  invalid.  Id.  B.  S.  '81, 
4733,  4679.j_ 

12189.  The  act  of  January  15,  '49,  in  force 
from  its  passage,  and  requirinK  sheriff  to  give 
notice /otIAhAA  of  an  election  Mar.  Ist,  authoris- 
jog  commissioners  of  conntj  to  snbscribe  stock 
to  a  railroad  companv,  was  not  complied  with 
by  a  notice  published  "Feb.  15  and  22  following. 
"The  words  immediately  and  finthmih  may  be  re- 
garded as  synonomoos.  State  y.  Bd.  CoaCt  Sip- 
Jet/  Co.,  1>-310,  '57. 

12140.  If  purpose  of  notice  of  election  wa«  to 
•call  attention  of  people  of  Bipley  county  more 
particularly  to  question,  whetho:  the^  should 
•embark  in  railroad  speculation,  notice  given 
•could  not  be  regarded  as  sufficient  To  permit 
"two-thirds  of  time,  between  taking  effect  of  act, 
and  election,  to  elapse  before  sheriff  made  his 
proclamation,  was  not  carrying  out  plain  intent 
'Of  legislature,  as  expressed  in  word  forthwith.  Id. 

12141.  Tlie  commissioners  did  not  waive  ir- 
T^^alarity,  hr  acting  upon  election  held,  and 
■SQMcribing  for  stock.  It  was  not  in  their  power 
to  waive  it  Id. 

12142.  A  general  elections  fixed  by  law,  is 
not  vitiated  by  a  failure  of  officer  to  make  pub- 
lication, as  required  by  law.  Canon  v.  McPhct- 
ridge,  15-327,%. 

1214S.  A  notice  for  an  election  may  be  leg- 
aiUy  proven  by  a  return  of  proper  officer,  with- 
out his  filing  a  copy  of  notices  by  him  posted  up 
in  required  pabkc  places.   Mualard  v.  Hmtett. 

_  1S144.  Want  of  notice  of  an  election  in  a 
<city,  to  select  trustees  for  a  water-works  com- 
pany, under  act  March  25,  '70,  combined  with  a 
want  of  information  on  part  of  voters  of  exis- 
tence of  such  act,  will  not,  per  se,  invalidate  elec- 
tion. Oiiy  LaJayetU  V.  StoU^  60-218,  '79.  (r  B. 
«.  '81,  3270,  8271,) 

1214ft.  An  election  for  andltor,  for  muit 
^  BoUee  that  it  is  to  take  place,  U  not  void. 
Slate  T.  Jma,  19-356,  '62. 

1214C.  When  no  notice,  under  act  of  June  7, 
''52,  was  given  to  voters  that  an  election  forjudge 
at  a  general  election  was  to  be  held,  and  no  act- 
ual visible  vacancy  of  office  had  occurred  20 
^ays  before  election,  whereby  voters  had  con- 
structive notice,  election  for  Judge  to  fill  such 
TMcancy  was  void.  Beal  v.  Mortmt.  18-346,  '62: 
Bmd  T.  A9^?-564,  '61.   (v.  B.  8.  'si,  4670.) 

1SU7.  Wben  legaL  If  law  requires  an  elec- 
tion in  April,  and  election  is  had  in  October, 
latter  is  unauthorized  and  void.  Dt  Armond  v. 
JSttU^  4<M69,  '72. 

12148.  Appeal.  Because  no  citizen  of  Bip- 
ley county  appealed  from  action  of  board,  hiul 
in  imrsuance  of  election,  county,  and  citizens 
thereof  are  not  estopped  from  questioning  pro- 
ceedings collaterally.  State  v.  iTd  Oomt.  Ripley 
Ok,  9^10,  '57. 

12149.  Irregularity.  Statutes  reflating 
mere  mode  of  conducting  elections  are  direc- 
tory; and  any  departure  from  the  prescribed 
mode  will  not  vitiate  an  election,  if  irregularity 
■does  not  deprive  any  legal  voter  of  his  vote,  or 
admit  a  disqualified  voter  to  vote,  or  cast  un- 
-certainty  on  result,  and  has  not  been  ooiasioned 
by  agency  of  a  party  seeking  to  derive  a  braeflt 
from  it.  This  principle  is  not  only  statutory, 
but  applies  to  election  of  all  officers.   Qtm  v. 

84-425,  '70. 

36  1 


12160.  Irregularity  in  conduct  of  an  elec- 
tion, as  a  change  in  voting  place  two  days  be- 
fore casting  of  vote,  or  a  failure  of  inspectors  in 
two  precincts  to  make  a  return  of  votes  cast, 
where  there  was  neither  fraud,  nor  illo^l  vot< 
ing,  nor  legal  votins  prevented,  and  when  re* 
suit  was  in  no  way  aTOcted,  will  not  render  elec- 
tion illegal.  L.  M.  ds  £.  R.  Co.  v.  Geigtr,  S4- 
185,  '70. 

m*  IheBaUot. 

12151.  Snmbering.  Section  2  of  tke  act 
of '69j  authorizing  inspector  to  number  ballots, 
is  in  conflict  with  sec.  13  of  art.  2  of  the  consti- 
tution, as  it  does  nor  secure  secrecy  to  the  voter. 
WiUiame  v.  Suin,  88-89,  '71. 

12162.  The  ballot  Implies  absolnte  secre* 
cy.  Id. 

12168.  Ballots  "for  the  railroad"  were 
counted  in  favor  of  a  railroad  appropriation, 
when  statute  required  ballots  to  be  marked  "for 
the  railroad  appropriation  "  or  *' against  tilie" 
etc  Hdd  ;  not  error.  B.  R  R.^d  L  B.Oo.r. 
Seam,  89-598,  '72. 

12164.  Distinguishing  marks  on  ballots 
were  "Bepublican  ticket"  and  "BM>ublican 
county  ticket "  on  face  of  ticket  Held;  the 
ballots  were  not  rendered  ill^l  within  sec.  23 
of  registry  taw  of  '67.  Stanley  v.  Manly,  86- 
275,  '71 :  MillhoUand  v.  Bnwnf,  89-563,  '72. 

12156.  Nor  when  words  "city  union  ticket" 
were  at  the  top  and  on  inside  of  a  ticket  Dm- 
liner-r.  Slate,  2JM08,  '68. 

12166.  The  object  of  law  was  to  require  all 
ballots  to  be  uniform  in  external  appearance, 
and  thereby  prevent  intimidation  of,  or  undue 
influence  over,  voters.    Drvliaer  v.  Stale,  nffira. 

12167.  Legalltv  of  ballots.  The  fact  Oiat 
lawful  names  and  designations  are  so  printed  on 
ballots  cast  for  a  candidate  of  a  certain  political 
party,  that  they  can  be  seen  through  paper,  does 
not  render  such  ballots  ill^l.  State  v.  Adama, 
86-393,  '79. 

12168.  Evidence.  In  all  cases  wherein  right 
to  an  elective  office  is  subject-matter  of  an  ac- 
tion, whether  right  is  to  lie  determined  in  and 
by  a  statutory  proceeding  to  contest  an  election, 
or  in  and  by  an  action  in  nature  of  a  wo  toar- 
nmto,  ballots  of  electors,  voted  at  such  election, 
are  primaiy  and  or^nal  evidence  of  malt 
thereof.    Beipulds  v.  Sate,  81-392,  78. 

12169.  Paiol  evidence  may  be  received  from 
a  voter,  as  to  party  for  whom  he  voted,  when 
ballots  can  not  be  obtained  on  issue  whether 
votes  had  been  fraudulently  abstracted  and 
others  substituted.  Wheat  v.  BagadaU,  27-191, 
'66. 

IT.  Judges  and  iHspeetors. 

12160.  The  trustees  of  several  districts  in 
town  may  be  elected  by  a  vote  of  whole  town, 
and  only  one  poll,  or  place  of  voting,  may  be 
allowed.  MiUUnn  v.  Town  Bloomingtm,  49-62,  '74. 

12161.  The  preceding  board  of  trustees,  or  a 
majority  of  them,  should  act  as  inspectors;  and 
certificate  to  be  filed  with  clerk  of  court  must  he 
signed  by  those  acting  as  inspectors.  Id. 

12182.  The  right  of  the  trustees  to  execute 
the  duties  of  the  office  of  inspector,  can  not  be 
i  questioned  collaterally.  Redden  v.  Tom  Ooving- 
I  Ion,  29-118,  '67. 
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*  1816S.  An  Inspector  or  Jndfe  of  an  election 
u  not  liable  for  an  error  in  judgment  in  refueing 
a  Tote,  nnlesa  maliciously  done.  Oarier  t.  Mar- 
riM)s6BU.138,*3I>.  a  Stole  t.  2Wt6dl,  86-264, 
'66. 

12164.  Sec.  21  of  the  general  eleeiJon  law 

(1  R  S.  '52,  p.  263),  precludes  the  election  board 
from  taking  testimony  relative  to  right  of  anv 
person  to  vote,  who  may  offer  to  take  oath 
therein  prescribed.  State  v.  Bobb,  17-536,  '61. 
1816a.  It  is  the  dntr  of  the  Inspector  or 

judge  to  state  to  one  who  offers  to  Tote,.  and  is 
challenged,  requisites  to  entitle  him  to  Tote.  If 
he  still  persists  in  his  offer,  and  swean,  or  offers 
to  swear,  they  can  refuse  to  swear  him,  and  even 
after  they  have  sworn  him,  may  refuse  hb  vote, 
but  they  do  ro  at  their  peril.  Id. 

12166.  The  board  are  only  liable  for  rejec- 
tion of  a  Ugal  rote.  Id. 

18167.  When  the  person  offering  to  vote 
takes  prescribed  lath,  board  are  iustified  in  re- 
ceiving his  vote,  unless  it  can  oe  shown  that 
they  acted  corruptly,  and  were  cognisant  of  fact 
that  he  was  aoi  a  legal  voter.  Id. 

1216$.  Rerasal  to  recetre  a  rote.  Infor- 
mation against  an  inspector  should  show  for 
what  purpose  election  was  held.  Tu)lon  v.  &aU, 
87-4^,-677 

18169.  Also,  "forhettbiffonthe  resalt  of 
an  elecUon."   Bdlair  v.  State,  6  Blf.  104,  '41. 

T.  Canrasslng  and  Betnms. 

12170.  Conntlng  ballots  for  the  ofBce  for 
which  cast.  The  office  of  one  prifion  director  is 
same  as  that  of  others,  except  it  may  be  with 
reference  to  time  of  election,  and  term  for  which 
he  is  to  serve.  But  when  one  has  been  elected  to 
succeed  a  designated  person,  he  can  not  act  as 
successor  of  another  in  same  body,  on  ground 
that  another  who  has  been  elected  to  succeed 
such  other  person  was  ineligible  to  oflKce.  iVtce 
T.  Baker,  41-572,  '73. 

12171.  Ineligfbllitj.  Totes.  How  counted. 
Where  a  majority  of  ballots  at  an  election  are 

e'ven  to  a  candidate  irito  is  not  eligible  to  office, 
iliots  so  cast  are  not  to  be  counted  for  any  pur- 
posft  They  can  not  be  counted  to  defeat  election 
of  opposing  candidate.  iViee  t.  Baker,  41-572, 
73. 

18172.  The  eligible  person  receiving  greatest 
number  of  l^^l  votes,  though  not  a  majority  of 
ballots,  is  elected  and  entitled  to  office.  Ovlick 
V.  New,  14-93,  '60.   Cf.  12-669. 

12178.  But  this  rule  is  applicable  to  those 
cases  only  where  different  persons  are  candidates 
for  same  office.    iVice  v.  Baker,  mora. 

12174.  Dntjr.  Canrassers.  The  powers  and 
duties  of  canvRsflers  are  ministerial,  and  it  is 
improper  to  hear  evidence  touching  irregulari- 
ties at  efection.  Thej'  can  not  go  behind  returns. 
They  are  to  determine  persons  having  highest 
number  of  votes  for  each  of  several  offices  voted 
for;  to  make  and  sign  a  certificate  setting  forth 
names  of  persons  voted  for,  and  for  what  offices; 
whole  number  given  for  each  of  several  offices, 
and  person  having  highest  number  therefor;  and 
to  decide  persons  elected  to  same.  Moore  v.  Aess- 
fer,  59-152,  '77  ;  Ki»ler  v.  Cameron,  8(M88,  '72; 
Brwer  v.  O'Brien,  2-123,  '50. 

12175.  And  where  the  tally  papers  and  the 
certificate  of  officers  show  that  certain  persons 
nerved  a  certain  number  of  votes;  and  office 
for  wliich  tiiese  persons  leoeiTed  tliese  votes  is 


not  shown  on  face  of  returns,  board  of  canviss- 
ers  should  re}ect  such  returns,  as  they  are  riAS 
lor  uncertainty.    Moore  v.  Kesder,  59-152,  '77. 

18176.  The  acts  of  a  board  of  canvassers 
are  ministerial ;  and  if  they  unlawfully  fail  to 
perform  them,  or  perform  them  unlawfully, 
whereby  a  person  is  iniured,  they  will  be  liable;, 
and  it  is  immaterial  wnetherthey  acted  malici- 
onsly,  purposely  or  by  mistake.  Moore  r.  KeaUr^ 
69-1517?^ 

18177.  In  providing  for  a  vote  to  be  taken* 
and  means  of  ascertaining  result,  object  is  to  as- 
certain will  of  majority,  and  to  carry  out  will  60 
expressed.  The  means  to  be  employed  an 
merely  conducive  to  that  end.  JftuConi  v.  Hop- 
pen,  69-324, '79. 

12178.  The  lav  for  election  to  determine 
will  of  the  people  for  an  appropriation  to  a  nil- 
roadj  required  that  board  of  canvassers  should 
consist  of  "  the  inspector  and  judges  tbeieoL  or 
any  two  of  them,  shall  constitute  the  board  of 
canvassers."  Held;  statute  was  directory,  and 
election  would  not  be  void  on  the  ground  that 
board  was  composed  of  one  memfer  of  board 
onlpr,  nor  because  inspectors  of  another  precinct 
assisted  in  canvass;  otherwise  two  <h  board 
could  avoid  election  by  absenting  themselves. 
Mtutard  V.  Hoaaen,  69^24, 79. 

12179.  Eridenee*  The  certified  statemeat 
and  declaration  made  by  officers  of  an  election,, 
as  to  result  thereof,  are  merely  prima  Jaeie  evi- 
dence of  such  result.  Beynoidt  v.  Slaie,  61-392,. 
78. 

12180.  Dntj  of  clerk  is  to  certify  votes,  at 
an  election  for  auditor  of  county,  to  secretaiyof 
state,  without  regard  to  legally  of  election.  His 
duties  are  ministerial,  not  judicial.  1  O.  A  H. 
p.  312,  sec.  38.  (B.  &  '81,  mi.)  SUUe  v.  Jaui, 
19-356.  '62;  Brower  v.  (ySrim,  8-423,  '50. 

12181.  If  the  election  was  void,  a  court  will 
not  compel  a  ministerial  officer  to  perform  a 
useless  act.  Stale  v.  Jomb,  tmra.  Cf.  Bed  T. 
Bay,  17-664,  'ei. 

VI.  Treating  and  Bribing  Voters. 

18182.  A  pnbiication  in  a  newspaper,  charg- 
ing hiring,  buying,  or  offering  to  ony,  direcUy 
or  indirectly,  or  furnishing  of  money,  or  other 
means  to  hire,  buy  or  induce  any  person  to  vole 
for  any  candidate  for  a  public  office,  charges 
felony  defined  in  sec.  4  of  act  to  protect  the  l»l- 
lot  box,  etc.,  approved  March  8,  '73  (2  R  S.  76, 
p.  453),  and  is  libellous.  (B.  S.  '81,  2184, 2185.) 
mihtan  V.  ShafMin,  66-424,  '78. 

18188.  Ho  felony.  During  elections,  it  Is 
not  necessarily  felonious  to  treat  the  voters  in 
interests  of  cuididateB.  H^mn  v.  SKanHa,  16- 
449,  '78. 

VII.  Contest  and  Information. 

12184.  List  of  names  of  alle^  ill^l  voters 
need  not  be  filed  in  a  proceeding  to  contest  on 
the  grounds  that  persons  not  qualified  were  per- 
mitted to  vote.    Wheal  v.  Ba^adaU,  27-191,  '66- 

13185.  Jarlsdiction.  The  power  of  hearing 
and  deciding  upon  validity  of  affidavit  for  con- 
testing an  election,  constitutes  jurisdictioRr 
which  restRwith  board  of  commissioners.  Should 
board  hold  an  insufficient  affidavit  to  be  jooilp 
decision  would  lieerroneousand  notvoid.  Jaris- 
diction  does  not  depend  on  sufficiency  of  affi- 
davit  Obny  T.  AftOer,  48-330^  73. 
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19186.  A  suit  for  ui  l4jniiction  is  not  rem- 
edy for  obtaining  possession  of  an  office  to  which 
a  person  has  been  elected,  and  from  which  he  is 
illegallyexcladedbTftiuurper.  Maryev.Wris^ 
18^, '59.  ' 

12187.  Dismissal  of  contest.  It  can  not  be 
error  to  overrule  a  motion  to  dismiss  an  elec- 
tion contest,  because  there  was  some  other  around, 
not  ];K}inted  out,  in  motion,  which  would  have 
justified  a  dismissal.  As  to  other  grounds,  not 
pointed  out,  or  made  basis  of  a  motion,  case 
•tands  as  if  no  motion  had  been  made.  Curry  v. 
MiOer.  42-320  '73. 

12188.  Sumciencr  of  the  affldarlt  can  not 
be  tested  by  a  demurrer  to  statement  of  grounds 
of  contest,  assintiog  for  cause  that  same  did  not 
state  facts  lumcient  to  constitute  a  ground  of 
contest  CWrw  v.  MUkr,  42-320,  73.  {v.  R  S. 
•81.  4768.) 

12181».  Hie  affldarlt  of  an  elector  In8titn1> 
Sng  a  contest  of  an  election  under  an  act  of  May 
4,  52  (1  G.&H.  316),  requiring  of  such  contestor 
"a  written  statement  Hpecifying  the  grounds  of 
contest,  verified  by  affidavit  of  such  elector," 
is  not  bad  for  qualifying  averment  of  truth 
of  such  statement  by  the  words,  "  as  he  is  in- 
formed and  verily  beueres."  Ourry  t.  Baier,tl- 
151,  '69. 

12190.  AffldavH  attached  to  the  statement 

of  the  grounds  of  a  contest,  may  be  sworn  to  be- 
fore county  auditor.  Carry  v.  Miller,  42-320,  '83 ; 
WheatY.  BagBdaJe,27-191'66:  OarreUx.  Higgins, 
27-162,  '66. 

15191.  Sworn  to  before  cleric  of  circuit  court, 
ander  statute  of  '43,  would  be  insufficient,  and 
would  not  give  court  or  commissioners  cogni- 
lance  of  cause.    Albee  v.  May,  8  Blf.  310,  '*6. 

15192.  Such  affidavit  must  be  made  by  the 
contestor.   Albee  t.  May,  mtpra. 

12198.  Pleading.  A  proceeding  to  contest 
an  election  may  be  dismissed,  if  no  statement 
of  ffround  of  contest,  verified  by  contestor  him- 
self was  filed.   HoUon  v.  Brown,  46-123,  '74. 

12194.  A  person  duly  elected  by  popular 
vote  to  an  office  under  constitution  and  laws  of 
this  state,  has  the  right  to  possession  of  such 
office  at  tiie  commencement  of  the  tern  fbr 
wMeh  he  was  elected,  notwithstanding  a  con- 
test of  such  election  may  be  pending ;  and  a 
commission  issued  to  liim  after  termination  of 
sach  contest  should  be  made  for  term  for  which 
he  was  elected.  Shannon  v.  Baker,  88-390,  '70. 
Cf.  Moaer  v.  Long,  64-189,  '78. 

12196.  Off-sets  In  Illegal  Totlng.  The  num- 
ber of  ille^l  votes  cast  for  contestor  should  be 
off  set  against  those  cast  for  con  teste*.  Allen  v. 
Orow.  48^1, '74. 

12196.  The  petition  to  contest  an  election 
all^^  that  contestee  received  1,719  votes,  and 
contestor  received  1,716  votes;  that  illegal  votes 
had  been  cast  in  eight  townships  for  former; 
that  had  said  illegal  votes  not  been  given  for 
former,  latter  would  have  been  legally  elected. 
Held;  sufficiently  certain  to  show  that  former, 
less  illwal  votes,  was  not  elected.  Ni^uib  f. 
BamcUUe,  28-131,  '67. 

12197.  Oronnd.  Mistake.  A  mistake  in  the 
counting  of  votes  on  part  of  a  board  of  canvass- 
ers of  an  election,  is  a  malconduct,  and  is  agood 
ground  for  contesting  an  election ;  and  evidence 
of  same  is  admissible.  Hadley  y.  Chdridge,  68- 
802,77.       E.  8. '81, 4766.) 

18198.  Fleadinff.  Tho  contestee  need  not 


swear  to  grounds  alleged  i^^alnst  election  of  con- 
testor, though  Utter  must  Mien  t.  Ckow,  48- 
301,  '74. 

12199.  Process  and  service  on  contestee. 

In  proceedings  for  contest  of  an  election  before 
board  of  commissioners,  a  return  of  the  notice, 
issued  to  be  served  on  contestee,  showed,  that  it 
was  served  personally  on  the  contestee  **  by  read- 
ing." Held;  notice  and  serrice  are  valid  and 
sufficient.  HadUy  v.  Ovtridge,  &8-302,  '77  (over^ 
ruling  suae  v.  Budaon,  87-198,  '77.) 

12200.  In  an  action  by  state,  ex  reLoi  one 
claiming^  to  be  sheriff,  to  compel  board  of  counU* 
commissioners,  by  mandate,  to  approve  his  offi- 
cial bond,  defendant  made  a  return,  ailing 
that  a  third  person  had  been  declared  by  board 
of  canvassers  elected  sheriff,  and  had  received 
from  clerk  of  such  board  a  certificate  there- 
of ;  and  had  entered  upon,  and  was  then  law- 
fnlly  discharging  duties  of  sheriff;  that  there 
was  no  vacancy  in  office;  that  relator  Iwd 
never  been  elected  or  appointed  sheriff;  and 
that  he  had  procured  his  commission  from  Gov* 
ernor  on  false  and  fraudulent  affidavits  and 
representation^  varyingdeclaration  of  such  can- 
vassers and  certificate  of  their  clerk.  Held;  on 
demurrer,  answer  sufficient  Htid;  Governor's 
commission  was,  at  most,  merely  prima  fieie  evi- 
dence of  its  own  recitals.  Bd.  Cam*  Boone  Co.  y. 
SiaU,  61-379,  '78. 

12201.  Information.  Bight  to  office  may  be 
contested  by  any  one  claiming  it,  by  an  inform- 
ation filed  by  such  person,  in  name  of  state,  on 
his  own  relation.   State  v.  Adams,  66-383,  '79. 

12202.  Contest.  Notice.  In  an  election 
contest,  notice  must  be  given,  according  to  sec. 
18, 1  G.  A  H.  319  (B.  S.^81,  4760),  or  commis- 
sioners can  have  no  jurisdiction  of  person ;  and 
it  is  competent  to  controvert  service  of  a  notice 
given,  especially  when  it  is  only  shown  by  recit- 
als, in  record,  and  not  by  an  inserted  or  recorded 
copy  of  notice  and  return.  SUOe  T.  Hvdaen.  87- 
198,  '71. 

12208.  It  will  not  do  for  sheriff  to  serve 
notice  by  reading  and  delivering  a  copy  of  order. 
Id. 

13304.  Contests  In  eltr  elections  are  not 

provided  for  by  statute.  The  proper  remedy  is 
by  information.    Ona  v.  SbOe,  84-425,  '70. 

12206.  Misconduct  of  judges.  Malconduct 
of  officers  can  not,  of  itself^  be  ground  of  contest 
The  one  who  has  the  highest  number  of  1^1 
votes  should  be  declared  elected,  whether  he  be 
a  contestor  or  not  Dt^yyn*  v.  wmdon,  60-298, 
'75.  (ftR.S.'81,4756.) 

12206.  Gravamen  of  a  contest.  In  a  con- 
test of  an  election,  it  is  error  to  refuse  evidence 
of  ill^al  votes  cast  for  the  contestee  to  off  set 
illegal  votes  cast  for  contestor,  when  such  facts 
are  pleaded,  though  not  in  complaint  XMb^ 
V.  Weadoti,  mipra. 

12207.  Where,  on  appeal  to  C.  C.  in  proceed- 
ing to  contest  an  election,  trial  by  jury  was  re- 
fused.  Held;  no  error.    Corey  y.Lugar,  62-60, 

78. 

13308.  The  grounds  for  a  contest  need  not 
contain  a  list  of  the  alleged  legal  voters.  Wheat 
V.  Hat/Me,  27-191,  '66. 

13309.  When  required  to  make  an  answer 
more  specific,  and  there  is  a  refusal,  answer  may 
stricken  out  on  motion,  which  is  the  proper 
remedy.  Id. 


Digitized  by 


Google 


664 


EMBEZZLEMENT— EMINENT  IX)MAIN. 


BLBCTION  OP  COtnVTS  IN  IN- 
DIGTBIBNT. 

18210.  It  is  n  matter  in  discretion  of  court 
to  compel  prosecutor  to  elect  on  vhtcli  count 
in  indictment  lie  would  put  defendant  on  trial. 
Snyder  v.  StaU,  69-105,  11 ;  Mtnhon  v.  1^, 
61-14,  -76;  WaU  t.  Stete,  H-453,  *1b. 

1831  !•  It  is  not  error  for  court  to  refuse  to 
require  state  to  elect.  GamLJpho  v.  Staie,  88- 
439,  70;  Wematnifiin  v.  State,  7  Blf.  186,  '44: 
Gr^  V.  Slate,  99-406,  '71 ;  MeOregor  v.  Slate, 
l«-9,  '60;  Engteman  t.  &aie,  8-91,  *60:  Slate  v. 
IMimr,  68-567,  '78. 

12212.  If  indictment  contain  several  counts, 
and  it  is  proved  that  the  prosecuting  attomej 
intends  to  cMvIot  defeaduit  of  separate  felo* 
BleSf  court  will  compel  him  to  elect  upon  which 
count  he  will  rely.  But  mere  fact  of  there  being 
several  counts  in  indictment  is  not  sufficient  oi 
itself  to  require  such  election.  MaOregg  t.  State, 
4  Bit  101,'36, 

BMMBmXVBMWr, 

12818.  Kastorand  wrrant.  Under  proTi- 
sions  of  act  of  December  21,  '65  (2  B.  S.  76,  p. 
449;  R  S. '81, 1944),  defining  crimeofembeule- 
■nent,  when  money,  or  other  property  or  article 
of  value,  has  been  entrusted  by  a  master  to  his 
servant,  and  such  money,  etc.,  belonged  to,  or 
had  been  deposited  with,  master,  in  whose  em- 
ployment servant  then  was,  if  such  servant  has 
fraudulently  appropriated  such  money,  etc,  so 
entrusted  to  him,  to  his  own  use,  he  will  he 
guilty  only  of  embezzlement  and  can  not  be  con- 
victed of  larceny.   Jonea  v.  -SS^  69-229,  '77. 

12214.  Slander.  Complaint  alleged  that  de- 
fendant spoke  following  false  words  of  plaintiff : 
"  Yes,  you  stole  my  money."  "  Yes,  you  kept 
my  money."  Juiy  found  that  plaintiff  was,  at 
time,  collector  of  moneys  for  defendant,  and 
words  were  spoken  oi  and  coDceming  relation 
«f  parties.  Hdi;  defendant  charged  plaintiff 
iriih  embezzlement.  The  first  set  of  wonu  would 
impl^  larceny,  but  latter  set,  in  connection  with 
lelation  of  parties,  indicates  other  charge.  If 
complaint  niiled  to  aver  that  words  were  used 
concerning  their  business  relation,  special  ver> 
diet  cured  it,  and  it  must  be  deemea  amended, 
aitttor  r.  Short,  40-606,  '72. 

12216.  Act  to  punish  embezzlement  (spec. 
MBS.  '66,  p.  204)  should  be  so  construed  as  not 
to  apply  to  acts  previously  criminal,  (v.  B.  S. 
'81,1944.)   Smith  V.  Slate,  iS-321,'67. 

12816.  Otherwise  several  offenses,  constitut- 
ing larceny,  under  sec.  1,  would  have  to  be  pros- 
«cuted  as  embezzlemente.  Id, 

12217.  Sec  3,  act  of  '79,  amendatory  of  act 
concerning  embeszlement,  saved  right  to  prose- 
cute for  embezzlements  committed  prior  thereto, 
while  act  of '65  was  in  force.  SaUr.Sniai,7t- 
649,  '80. 

18218.  Where  a  defendant  Is  indicted  in  sep* 
arate  counts  in  same  indictment  for  embezzle- 
ment and  grand  larceny,  court  may  refuse  to  re- 
quire state  to  elect  on  which  count  he  shall  be 
tried.    Griffith  v.  Stale,  86-406,  '71. 

EBKBLB9IBNT8. 

18819.  ikublementB  are  personal  property, 
»nd  may  he  sold  by  parol  contract,  earnest  be- 
ing paid  where  prioe  reaches  an  amount  within 


statute  of  frauds.  iSKerrtf  t.  i%abn,  10-375, '68. 
(t..  R.  S.  '81,  2260.) 

12220.  Growing  crop,  raised  annually,  by 
labor,  are  subject  to  sale  as  personal  proper^ 
before  maturity,  and  their  sale  does  not  neces- 
sarily require  a  memorandum  in  writing,  to 
make  it  valid.  AbrtAem  v.  Slate,  1-113,  '48; 
Brieker  Hngkei,  ^146,  '63;  MaMoek  T.  Rf, 
16-483, '60. 

12221.  They  may  besoldon  execution.  Lm^ 
leg  V.  48-294,  73. 

12222.  A  conveyance  of  freehold  passes  6» 
blemeBtof  where  nothing  is  said  on  subject 
Ouaman  v.  Long,  10-466,  '68. 

12228.  If  land  mortgaged  be  sold  under  a 
decree  of  foreclosure,  etc,  purchaser  will  be  en- 
titled to  crops  growing  at  time  of  sal^  in  pref- 
erence to  a  person  claiming  under  mortgagm', 
and  whose  claims  originated  snhseqaently  to 
mortffage.   Jbn«s  v.  Thomaa,  8  Blf.  42^  '47. 

12224.  A  person  haTtnr  a  pre^^mvUra 
rlfht  to  a  certain  tract  of  I^ited  States  land, 
which  right  would  expire  on  a  certain  day, 
sowed  grain  on  land  which  he  knew  would,  on 
that  da^,  be  unripe,  and  then  permitted  the  time 
to  expire  without  making  purchase.  Hdii  a 
stranger,  who  afterward  purchased  land  (rf  Uni- 
ted States,  was  entitled  to  growing  crop.  Saaar 
V.  QualU,  4  Bit  286,  '37. 

12826.  As  a  general  rule  between  vendor  and 
vendee,  growing  crop  is  a  part  of  realty,  and 
passes,  by  conveyance,  to  latter.  Tvmer  v.  Cbo^ 
28-66,  '64.    Htaviion  v.  Heavihn,  29-509,  '68. 

18826.  Land,  on  which  was  a  growing  crop 
of  wheat,  was  sold  and  conveyed  by  a  warrant 
deed,  wiuioat  reserving  crop,  and  possesutm  was 
delivered.  Mddi  VTMraee  of  a  Barol  nsnv 
ration  of  crop  was  admissible,  and  grantor  was 
entitled  to  recover  on  proof  thereoL  Hanc!/  v. 
MOtm,  67-90,  '79  (overniUng  Cftmmuwv.  Long, 
10-465,  '68:  Ttmerv,  Coot,  8»-66,  '61 ;)  Bamer 
V.  Bjtigg,  68-S88,  '79;  BeanliM  t.  Hemlm,  89- 
609,  '68. 

12227.  Where  land  devised  has  crops  grow- 
ing thereon  at  testator's  death,  they  go  to  the 
executor,  and  mot  to  heir.  IfwmAmr  v.  Jfer- 
ritt,  61-197,  76. 

12228.  A  mortgage  was  foreclosed,  and  land 
was  sold  to  mortgagee.  Thereafter,  mortgage 
died,  but  his  son  and  widow  planted  and  cultiva- 
ted a  crop  of  com  on  said  land,  which  fully  ma- 
tured before  the  year  for  redemption  had  ex- 
pired. Held;  com  was  not  liable  for  taxes 
char^ble  a^inst  mortgagor.    Qregory  t.  Wi^ 

BMINBIVT  DOMAIN. 

See  Apprmriationa ;  Amemeni  <^  Danagttip^ 
naU;  Highvxa/s;  Ditches  astd  Draiiu/  Aodfc 
Roadt  ana  ZwHpube  Qm.;  BaHroad$. 

12229*  The  power  to  appropriate  property 
without  consent  of  owner  is  in  derogaUon  of 
private  right  Where  a  simple  servitude  is 
sufficient  to  answer  public  wan^  courts,  if  poosi- 
ble,  should  so  limit legislativeM^ion.  BagerUm 
V.  Huff,  26-35,  '66. 

12230.  Sec  19  of  act  of  '36  "to  provide  for 
a  general  system  of  internal  improvements,"  in- 
dicates an  intention  to  obtain  a  release  or  grant 
"  of  the  right  of  way."  No  greater  estate  could 
be  condemned.  Id. 

12281.   Proprietors  of  soil,  whereon  canals 
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were  constrncted  under  internal  improvement 
law  of  '36,  were  entitled  to  ever^  use  of  land 
coDBiBtent  with  right  of  state  in  same  for  navi- 
ntioa  and  hydraulic  purposes.  Id. 

12S82.  Sec.  6  of  act  of  Feb.  19,  '38,  "  for  the 
protection  of  the  canals  belonging  to  the  state, 
the  collection  of  tolls  thereon,  and  for  other 
porpoM^"  is  intended  to  be  declaratory  of  the 
intnest  held  bv  state  as  uainst  owners  of  soil, 
l^or  can  act  of  Jan.  19,  '46,  directing  governor 
of  state  to  execute  and  dcuirer  to  trustees  of 
Wabash  and  Erie  canal  a  deed  or  patent  for  the 
bed  of  Wabash  and  Erie  canal  and  its  exten- 
sions, and  all  property,  right,  title,  and  interest 
of  state  in  and  to  same,  subject,  nevertheless,  to 
all  existing  rights  and  equities  against  state  on 
account  of  same  or  any  part  thereof,  be  regarded 
u  expressive  of  l^islative  opinion  as  to  title 
held  by  state.  Whatever  interest  state  had  waa 
not  detennined  by  legislative  branch  ctf  goTem- 
mmt.  Id. 

13883.  The  right  of  eminent  domain  is  one 
which  should  be  watched  with  great  vigil^ance. 
It  should  never  be  exercised,  except  when  pub- 
lic interest  clearly  demands  it,  and  then  cau- 
tiously and  in  accordance  with  law.  The  right 
i>  one  which  lies  dormant  in  state,  until  l^isla- 
tive  action  is  had,  pointing  out  occasion,  mode, 
conditions,  and  agencies  for  its  exercise.  Dyek' 
men  V.  IXe  Mayor,  etc,  5  N.  Y.  434;  Oootey  Omai. 
Lm.  527;  Allen  v.  Jonea,  47-438,  '74. 

1SS84.  Eminent  domain,  ri^ht  of,  can  only 
be  invoked  for  compulsory  taking  or  enforced 
appropriation  of  private  property,  when  some 
[Hiblic  exigency  requires  exercise  of  that  sover- 
e^Q  right  A  statute,  authorizing  one  to  open  a 
ti^ghway  over  land  of  another,  at  his  own  expense, 
when  not  found  to  be  of  public  utility,  without 
consent  of  latter,  is  unconstitutional.  Blaektnan 
v.  auoesj  72-515,  '80. 

122So.  For  pnblic  nges,  goTemment  has 
right  to  exercise  its  powers  of  eminent  domain 
and  take  private  property,  giving  just  compen- 
sation: but  for  public  convenience,  it  has  not 
RtAer  Y.Jdjr.KALR.  Co.,  62-16,  '75. 

18286.  Pablic  use  and  ntillty.  What  is  to 
be  regarded  as  a  public  object  in  taking  of  pri- 
vate proper^,  ana  in  the  assessment  of  taxes,  is 
t  question  of  great  difficulty.  Anderton  v. 
Xem*  Dmimng  Co.,  14-199,  '60. 

12287.  The  building  of  mills  has  been  held 
of  public  use.  HanMns  v.  Lawrence,  8  Blf. 
266,  *47. 

182W*  Also,  the  construction  of  public 
Itighwiys.  Dnmberger  t.  Seed,  11-420,  '58. 

18889*  Also,  improvement  of  streets  in  a 
city.  Aiyder  t.  Aw^urf,  8-287,  '56. 

18240.  Also,  drainage  of  marshes  and  ponds 
for  promotion  of  public  health,  but  not  it  sim- 
^  to  make  land  more  productive.  Andenon  v. 
2<rM  Draining  Cb.,  at^>ra. 

18S41.  The  ground  occupied  by  an  existing 
company,  or  their  francillse  may  be  taken,  it 
snthorized  by  l^slature  by  a  subsequently 
chartered  company,  upon  making  compensa- 
tion. N.&R.B.  th.  V.  RALE.  Co.,  8-464, 
'62;  LP.R.Co.T.N.A.4S:S.It.  Co.,  18-90,  '59. 

12248.  Where  any  part  of  road-bed  or  track 
of  an  existing  company,  or  property  of  an  in- 
dividnal  is  taken,  so  that  a  proceeding  under 
*tetote  may  be  had  for  assessment  of  damages,  all 
wmagea  occasioned  by  taking,  both  to  ground 
ud  famehisc^  mast  be  aBgessea  and  recovered 


in  statutory  proceedings.  X.  P.  Cb.  T.  N.  A.  dt 
&  R.  Go^  18-90,  '59. 

12242a.  The  appropriations  for  canal  pur- 
poses prior  to,  and  under  act  of  '36,  providing 
lor  condemnation,  after  appraisement  and  pay- 
ment of  damages,  vested  tne  fee-8lmp1e  of  lands 
taken  in  state,  or  those  to  whom  rignt  is  dele- 

Sted.  Water-  Workt  Co.  v.  Bwl^art,  41-364, 72. 
Melntxre  v.  State,  5  Blf.  384,  *40 ;  VanHariemk 
V.  State,  7  Blf.  209,  ^44 ;  EdgerUm  t.  Hvff^  28-35, 
'66,  overruled. 

12248.  The  original  or  former  owner  cannot 
claim  right  to  ice  from  canal.  WaUr'Workt  Co. 
T.  BurkimrLmpra. 

12244.  It  IS  lawful  to  destroy  buildings  in 
case  of  a  fire,^  when  there  is  remmabU  cround  to 
believe  that  it  is  necessary.  Connell  v.  jEWie,  2- 

35, 'ea 


KNTRY  AND  HNXRIES. 

12245.  On  records  of  corporations.  An 

entry,  signed  by  secretary  on  record  book  of 
boara  of  directors,  of  its  acta  in  ordering  a  call 
to  be  made,  and  that  it  be  publisbeit  is  evidence 
that  board  made  a  call.  Fm  t.  AlUnnUU  C  S, 
&  V.  T.  Cb.,  46-31,74. 

12246.  Entries  in  the  books  of  a  corpora- 
tlon  of  corporate  acts  and  proceedinss  can  not 
be  admitted  in  evidence  on  its  behalf,  by  sim- 
ply attaching  them  to  a  deposition,  aoo  making 
them  a  part  thereof.  Such  entries  must  be  au- 
thenticated as  required  by  section  284  of  the 
code.  (B.  a  '81,  467.)  An  entry  upon  the 
books  of  an  insurance  company,  noting  rescfBsion 
and  cancellation  of  a  policy  of  insurance,  with- 
out knowledge  or  consent  of  the  insured,  will 
not  bind  him  ;  nor  will  such  entry  be  admissi- 
ble as  evidence  of  a  rescission  or  cancellation  of 
the  policy.  King  v.  EnterpriM  Int.  Co.,  46-43, 
73, 

12247.  A  demand  of  possession  is  equivalent 
to  an  entry  on  the  prenlses.  Qark  t.  Holtan, 
67-564, '77. 

12248.  An  entry  upon  real  estate  adverse  to 
lawful  owner,  will  not  be  presumed,  butmnstbo 
proved.    Bereon  v.  Doe,  2-123,  '50. 

12249.  Entries  In  a  hymn-book,  proved  in 
handwriting  of  a  parent,  or  made  by  direction 
of  a  parent,  ante  litam  mobtm,  in  form  of  a  family 
record,  are  admissible  in  evidence  to  prove  aga , 
of  a  child,  where  father  and  mother  are  dead, 
and  child  has  no  near  relative  in  state.  CUKu 
V.  Gnmtham,  12-440, '59. 

18260.  In  an  action  for  trespass  upon  plain- 
tiff's land,  pleadings,  entries,  and  Jod^ent 
In  a  former  action  of  the  plaintiff  against  one 
of  defendants,  to  recover  possession  of  real  es- 
tate, where  judgment  was  for  defendant,  but  en- 
try of  judgment  alleged  the  ground  upon  which 
judgment  was  rendered  was,  tiiat  defendant  was 
tenant  of  plaintiff,  and  had  received  no  notice 
to  quit,  wereinadmissible  as  evidence  for  plaintiff' 
to  show  that  he  was  owner  of  real  estate.  Shar^ 
key  V.  Eoaru,  46-472,  '74. 

12261.  Entries  in  books  of  a  firm  made 
prior  to,  and  at  time  of,  a  sale  by  one  partner  of 
his  interest  to  an  in-going  partner  are  pruna/u»e 
evidence  against  out-going  partner  as  to  matters 
thereon,  in  an  action  by  new  partner  for  dam- 
ages arising  from  misrepresentations  as  to  aaseta 
and  liabilities  of  firm.  Eden  v.  XMgaMlert  Sft- 
•19,72. 
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12252*  An  entry  in  partnership  books,  byone 
of  partners  in  business  of  a  saw  mil),  charging 
himself  with  a  boat  which  he  had  built  at  mill, 
might  be  introduced  by  him  as  evidence,  inter 
aiia.  to  prove  boat  to  be  his  individual  propertv. 
lUno  V.  (W,  2  Blf.  217.  '29. 

ISSfiS.  Action  on  a  note.  Answer  of  non  eat 
fo^um.  Held;  competent  for  a  witness,  whose 
deposition  is  taken,  to  testify  that  In  account 
book  kept  by  defendant,  there  were  certain  en- 
tries, showing  an  account  with  plaintifT,  a  bal- 
ance due  plaintiS',  a  settlement  of  said  account 
by  note  of  a  certain  date  (the  date  and  amount 
were  same  as  in  note),  and  that  said  entries  were 
in  handwriting  of  defendanL  A  copy  of  entries 
was  inserted  in  deposition.  Thompmm  r.  WUmo, 
40-198,  72. 

1S2M*  Mtmorj.  On  tbe  trial  of  an  action 
npon  an  account  for  goods  sold,  a  witness  was 
permitted  to  testify  that  he  made  entries  of  items 
of  account  in  book  at  time  goods  were  sold,  and 
that  he  then  knew  and  recollected  that  account 
was  correct,  but  did  not  now  distinctly  remem- 
ber the  items  of  account  charged.  Hdd;  testi* 
mony  was  properly  received.  Davit  v.  FmnMin, 
25-407,  '65. 

12255.  Res  gmtn.  A,  who  was  collector  of 
internal  revenue  for  one  of  collection  districts 
of  ihu  state,  brought  suit  against  6  and  others, 
upon  a  bond  payaole  to  A,  and  conditioned  that 
B,  who  was  a  deputy  collector,  should  biithfully 
discharge  his  duties  as  such,  and  pay  over  all 
moneys,  etc.  It  appeared  in  evidence  that  B, 
by  direction  of  A,  was  to  deposit  money  in  a 
certain  bank  to  credit  of  A ;  and,  on  trial,  A  of- 
fered in  evidence  a  book  kept  by  a  former  cash- 
ier of  bank,  then  dead,  containing  an  acoouMt 
of  moneys  deposited  by  B  to  credit  of  A.  One 
of  then  officers  of  bank  testified  that  book  was 
found  among  the  books  of  the  bank  at  death  of 
late  cashier,  and  contained  many  other  deposit 
accounts  with  other  parties,  but  that  none  of 
these  accounts  appeared  upon  re^lar  deposit 
account  book  of  bank ;  that  bank  had  adopted 
book  as  a  regular  deposit-book,  and  had  settled 
accounts  of  depositors  contained  in  it;  that 
prior  to  deatii  of  cashier,  the  other  officers  of 
bank  did  not  know  of  the  existence  of  this  book, 
and  that,  in  opinion  of  witness,  it  was  private 
book  of  cashier.  Hdd  ;  book  was  properlv  ad- 
mitted in  evidence  as  one  of  booKS  of  oank. 
'Glover  v.  Hunter,  2S-185,  '67. 

12256>  The  plaintifiT's  books  of  account,  in 
which  he  has  charged  items  for  which  he  sues, 
are  not  admissible  evidence  to  support  his  de- 
mand.   DeOamp  v.  Fandojrift  4  Blf.  272,  '36. 

12357.  A  plaintiff  may  introduce  his  book 
of  original  entries,  to  show  that  a  note,  claimed 
by  defendant  as  a  set-off,  had  been  credited  to 
latter  in  an  account  between  parties,  proved  to 
have  been  previously  settled.  Powere  t.  JFfwnii- 
fon,  6BU.^3,'42. 


12258.  Eq«lt]r  takes  jurisdiction  to  restrain 
waste  by  injunction,  and  in  some  cases,  to  obtain 
«  discovery  and  account;  and  having  for  these 
objects  obtained  jurisdiction,  it  proceeds  to  avoid 
multiplicity  of  suits  to  compensate  for  damage 
done.  But  jurisdiction  must  rest,  in  first  in- 
stancy on  necessity  for  an  injunction,  or  discov- 


ery and  account.  Equity,  as  ageneral  mle,does 
not  enforceforfeiture.  Lefforgev.  West,  2-614, '61. 

12259.  Harshalllng  assets.  In  general,  a 
creditor  having  a  right  to  resort  to  two  safe  and 
sufficient  funds,  may  be  compelled,  in  equity,  by 
another  creditor  of  same  debtor  having  a  lien  on 
one  of  those  funds,  only  to  look  to  that  fund 
which  latter  can  not  touch ;  or  if  former  have 
exhausted  fund  bound  for  debts  of  both  creditors, 
leaving  other  unexhausted,  that  fund  may  be 
reached  by  unsatisfied  creditor,  by  application 
of  principle  of  substitution.  But  there  is  no  rule 
in  equity  by  which  a  creditor  can  be  compelled 
to  accept  a  security  for  his  debt,  or  by  which 
another  creditor  can  resort  to  it  in  his  place,a^ 
ter  he  has  rejected  it  Hmmegmv.ILiimah,7B]L 
353, '45. 

12260.  It  irill  Interfere  and  prevent  a  con- 
tinuance of  overflowing  of  land,  in  consequence 
of  a  mill-dam  erected  without  authority,  and 
where  right  to  complain  of  injury  has  been  ee- 
tablished  at  law.  Smith  v.  (Mmieadt  6  Blf.  87, 
'38 

12261.  Relleb  asaint  mistakes,  as  weU 
as  frand,  in  a  deed  or  other  written  contract; 
and  parol  evidence  is  admissible  to  prove  mis- 
tike.    Gray  v.  Woods,  4  Blf.  432,  '37;  Omttett  v. 

EviU,  id.  67,  '35. 

12262.  When  a  matter  can  be  settled  at  law 
only  by  multiplicity  of  actions,  and  where  ac- 
counts are  intricate,  courts  of  equity  are  better 
calculated  to  do  justice  between  parties.  Peek 
V.  BramoR,  1  Bll.  544,  '28. 

12268.  A  and  othem  obtained  indgments  at 
law  against  B,  the  owner  of  land,  hut  no  other 
property  subject  to  execution.  Heid;  a  bill 
would  lie  on  behalf  of  judgment-plaintifis  to 
remove  a  cloud  from  title.  Ledyard  v.  CAc^im, 
6-320, '65;  Wtaitmn  v.  JleynoMs,  7-622, '56.  Cf. 
5-163. 

12264.  A  court  of  equity  has  no  Jurisdiction 
to  snlqect  choses  in  action  to  payment  of  d^rts. 
WiUiam  v.  Seynolds,  svpm;  SeoU  v.  /.  W.  Worh, 
48-75,  '74. 

12265.  A  hill  would  not  formerly  lie,  unless 
it  appeared  that  there  was  not  at  law  a  plain, 
adequate  and  complete  remedy.  Code  has  not 
chanced  this  rule.    Kyle  v.  Froet,  29-382,  '68. 

12266.  At  law,  a  promise  by  one  to  an- 
otherf  for  benefit  of  a  third  person,  can  not 
be  mforced  by  latter;  but  in  equity  it  is  others 
wise.   Birdr.  Lanim,  7-615,  '56. 

12267.  A  conrt  of  eqnlty  ma^  appoint  other 
trustees,  to  take  charge  of  chantable  trust  in  a 
will,  where  executors  are  discharged.  Comma* 
CouncU  CUy  of  Richmond  v.  State,  5-334,  '54. 

12268.  Where  there  is  equal  equi^,  law 
must  prevail.  Wainwrighi  v.  Flanden,  64-306, 
'78.  But  where  a  voluntarv  grantee  claims 
against  a  bona  fide  purchaser  for  value,  without 
notice  of  claim  of  such  grantee,  equities^ are  not 
equal :  and  that  of  purchaser  is  snperior,  and 
must  prevail.  0.  M.  Ins.  Oo.  v.  Qrm,  82-249, 
'69 ;  Wninwrifikt  v.  Flanders,  supra. 

13369.  Estoppels  by  deed,  when  consistent 
with  principles  of  equity  and  good  conscience, 
are  recognized  and  enforced  in  courts  of  equity 
same  as  at  law.  G.  M.  Im.  Oo.  v.  Grim,  82-249, 
'69. 

18270.  In  case  of  conflicting  equities,  pen- 
dency of  time^ves  advantage  in  right.  Gouliim 
v.  3fc<Win,  1  Blf.  91,  '20. 

12271.  Eqnltable  title,  and  defense.  loan 
action  to  recover  real  estate,  it  is  a  good  defenaa 
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to  slunr  8D  equitable  title  in  defendant.  Max- 
meU  T.  Qtm^dt,  45-360,  '73. 

1887S.  To  a  bill  in  equity  praring  a  decree 
Sot  pavment  of  a  lost  bond,  an  affidavit  of  loss 
moBt  be  annexed.  Rnmngtoa  v.  Qovtrwr,  1  Blf. 
78, '20. 

13278.  Equitable  lease.  A  testator  left  his 
real  estate  to  a  voman  and  her  children,  to  be 
Jield  in  common.  The  woman  leased  the  same 
for  a  term  of  twenty  years  to  A,  to  raise  funds 
to  pay  debts  against  estate,  which  was  thus  used. 
By  agreement  of  parties,  it  was  afterwards  de- 
creed by  court,  in  a  partition  suit,  that  wife's 
interest  in  same  should  be  for  life,  and  child* 
ren's  a  remainder  in  fee.  Afterwaras,  she  con- 
veyed her  estate;  and  children,  by  their  guar- 
•dian,  under  an  order  of  court,  also  conveyed 
their  estate  to  B.  B  brought  suit  against  A  to 
^uiet  title.  It  was  held  b^  court,  that  decree  of 
court  in  partition  was  valid.  It  was  held,  also, 
that  B  took  land  subject^to  lease,  at  least  for  life 
*f  woman.    Schee  v.  MeQu^ken,  59-269,  '77. 

12274.  Parol  defeasance.  Where  a  oxantee 
agrees  to  give  a  defeasance,  and,  after  he  nas  got 
deed,  evades  doing  it,  equity  will  relieve  against 
fraud,  and  enforce  agreement.  Butcher  t.  StviU, 
40-170, '77;  Teague  t.  Fowler,  66-669, '77:  Ar- 
«iav.  (W,  l«-m,'61. 

12275.  The  court  has  power  to  adjustequities 
in  partition  gulta.  Selue  v.  McQuUken,  69-269, 
V7;  MiUigan  T.  i^wfe,  S6-64.  '71:  MarHtuhte  v. 
Jkxtatder,  26-104.  '66 ;  Ooi/njf  v.  Ood/rtf,  17-6. 
'61. 

18276.  A  judgment-creditor  had  a  lien  on  a 
kt,  which  was  sold  at  sheriET's  sale,  in  pursu- 
ance of  a  decree  in  a  proceeding  for  foreclosure 
4>f  a  senior  mortmge  on  lot,  to  which  be  was  not 
Bide  a  party.  Lot,  while  owned  1^  purchaser 
at  sherin 'b  sale,  was  condemned  by  cl^  for  street 
pnrposes.  City  paid,  as  damages,  to  said  owner, 
an  amount  more  than  enough  to  pay  sum  total 
paid  by  said  owner  as  purchase-money  and  judg- 
ment lien.  In  other  words,  said  owner  held  m 
his  hands  proceeds  of  condemnation  more  than 
would  be  necessary  to  redeem  lot  and  pay  said 
judgment.  The  judgment-creditor,  upon  equita- 
ble principles,  ts  entitled  to  look  to  money  in 
haaos  of  owner  for  payment  of  his  judgment  in- 
stead of  looking  to  lot.    Gimbel  v.  SloUe,  69-446, 

12277.  Nor  is  it  necessary  for  such  judffinent- 
<reditor  to  make  a  demand  for  money  nefore 
brionng  his  action.  Id. 

18878.  Lien  follows  proceeds.  When  either 
Ral  or  personal  estate,  upon  which  there  is  a 
mortgage  or  Hen,  is  turned  into  money,  rights  of 
party  holding  mortgage  or  lien  continue  un<- 
altered,  and  court  will  direct  application  of 
money  according  to  right  of  parties  as  they  ex- 
isted before  alteration  of  estate.  One  holding  a 
lien  on  property  condemned  is  entitled  to  a 
share  of  money  paid  as  damages.  Gimbd  v. 
Aoite,  59-446, '77. 

^  18279.  An  instruction  "  to  consider  aU  the 
eircnmstances  of  the  case"  can  not  be  so  nnder- 
xtood  as  to  include  circumstances  other  than 
equitable  ones,  as  provided  for  by  the  statute 
ID  allowing  delays  in  repairing  gravel  and  toll 
roads.  Sttpp  v.  '&>nng  Mill,  efe.,  Gravel  Road  Co., 
54-16,76.         i'    f  . 

12880.  EqnltaUe  rersus  leral  title.  The 
Jaw  relating;  to  recording  of  deeds  has  no  refer- 
<nceto  equities.  One,  having  I^al  title,  is  not 
affected  vj  a  failure  to  record  his  deeds  in  favor 


of  one  having  an  equitable  title.  ITrwAf  t.  £K«p- 
Aerd,  47-176,  '74.   Cf.  84-388. 

12381.  A  right  in  equity  can  not  arise  out  of 
an  inBtrument  which  binds  noiwdy.  Baxter  v. 
Bodkin,  25-172,  '66. 

12282.  Can  not  grow  out  of  an  illegal  and 
void  transaction.  Matica  v.  Higklshue,  89-95,  '72. 

12288*  Nothing  undone  will  be  looked  upon 
ID  equity  as  done  but  what  ought  to  be  dou^ 
nor  except  in  favor  of  those  who  nave  a  right  to 
pray  that  it  shall  be  done.  Hunter  v.  Baka,  24- 
299,  '65. 

12284.  Clean  hands.  A  suit  to  foreclose  a 
mortgage  is  a  chancery  suit  on  appeal  to 
equity  powers  of  court,  and  plaintiff  must  come 
into  court  with  clean  hands.   L<maU  t.  Doromhi, 

17-  198.  '61. 

188b6.  Under  code^  an  equitable  defense 
may  be  set  up  to  a  legal  claim.  Thnd  r.  Dam, 
81-34,  '69. 

12286.  Suits  in  equity  can  lie  only  when 
there  is  at  law  no  plain,  adequate  and  complete 
remedy.  v.  Frost,  29-382,  '68. 

12287.  Equity  and  code  practice.  Where 
code  has  abolished  distinction  between  actions 
at  law  and  suits  in  equity  and  forms  of  plead- 
ing, it  has  not  changed  rules  of  law  as  to  ririits 
of  parties.  Matioek  v.  Zbdtf,  25-128,  '65.  Cf.  Em- 
moM  V.  Kiger,  28-483,  '64. 

12288.  The  same  essential  facts  must  be  al- 
leged now  as  before.  Emmons  v.  Kiger,mpra; 
Woodford  v.  Leavenworth,  14-311,  '60. 

12289.  Bestralntng  order.  The  former 
rule  in  chancery  practice  as  to  dissolution  of 
a  restraining  order  on  motion,  before  answer,  is 
not  changed  by  the  code.  Ched:  t.  IHUey,  91- 
121,  '69. 

12290.  Marshalling  assets.  A  purchaser  of 
land  under  a  junior  ^ud^ent,  may  injoin  sale 
of  land  on  an  execution  issued  on  a  prior  judg- 
ment, until  other  property  of  debtor,  which  has 
been  levied  upon,  has  first  been  exhausted.  Bu»- 
sett  v.fliMwton,  5-180, '64. 

12291.  Bill  in  chancery  by  A,  guardian  of 
heirs  of  B,  against  C  and  others.  In  June,  '40, 
D  had  obtained  judgment  against  E.  Not.  fol- 
lowini^  F  obtained  a  judgment  against  "E.  Dec. 
following,  E  conveyed,  by  mortgage,  to  A,  part 
of  lot  73  in  Centerville.  April,  '41,  he  conveyed, 
by  deed,  part  of  lot  71  in  said  town  to  C.  E 
had  no  otlier  real  estate.  Both  lots  were  bound 
by  judgments  of  D  and  F.  Au^.,  '41,  executions 
issued,  by  virtue  of  which  said  part  of  lot  73 
was  sold  to  G,  for  a  sum  sufficient  to  pay  Judg- 
ments. The  object  of  the  bill  was  to  obtain  a 
decree  against  C,  for  value  of  part  of  lot  71 ;  and 
a  decree  to  that  effect  was  rendered.  Neither 
D,  E,  F,  nor  G,  was  made  a  party.  E  was  in- 
solvent. Held;  decree  could  not  be  sustained; 
Istj  because  no  precedent  for  such  proceeding: 
2d,  the  principle  at  law  is  against  it;  3d,  bUl 
was  not  necessary  to  secure  party  hb  right.  He 
should,  by  chancery  proceedings,  have  had  lot. 
71  sold  before  lot  73 ;  4th,  it  would  work  injus- 
tice to  C.    Cohen  V.  Hanneoan,    8-379,  '60.  Cf. 

18-  114. 

12292.  Bill  in  chancery,  setting  forth  that  A 
and  B  were  owners  of  80  acres  of  land  ;  that  they 
mortgaged  same  for  payment  of  $120,  which 
mortgage  was  assigned  to  defendant ;  that  after 
execution  of  said  mortgage,  A  and  B  made  a  ver- 
bal partition,  into  parts  of  equal  value,  each 
taking  possession  accordingly — A  of  20  acres  and 
B  of  20  acres.  A  conveyed  his  to  complunant. 
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who  took,  and  has  since  held  possessioD,  and 
made  improTemeote.  That  defendant  afterwards 
filed  his  tiill  against  A  and  B,  and  obtained  a  de- 
cree for  $145 ;  that  80  acres  were  sold  for  $200. 
defendant  being  buyer ;  that  defendant  recoTered 
judgment  in  ejectment,  and  is  about  to  put  plain- 
tiff out  of  possession;  that  part  of  said  mortgage 
debt  had  oeen  paid  before  foreclosure,  but  was 
not  credited.  Bill  prays  a  diacorery  and  ac- 
count, and  states  that  defendant  refused  to  fitst 
sell  B's  60  acres ;  that  complainant  has  requested 
faim  to  come  to  an  accounting,  take  half  amount 
from  former,  and  release  his  20  acres,  and  now 
offers  to  make  that  arrangement.  Bill  prays  in- 
junction, restraining  enforcement  of  judgment  in 
ejectment,  and  a  decree  that  complainant's  20 
acres  be  released.  Held;  comnlainant  coald  not 
compel  defendant  to  first  sell  the  60  acres,  but 
he  had  a  right  to  file  a  bill  to  redeem  before  sale : 
and  had  he  done  so,  he  would  have  been  ret^uired 
to  redeem  whole  of  it,  with  right  of  holding  it 
till  he  should  be  paid  half  amount,  with  interest, 
by  his  co-debtor.  Held;  his  proper  course  would 
have  been  to  have  filed  his  bill  after  sale,  and 
redeemed  whole  of  land  by  paying  off  decree  and 
costs.   Boswdl  T.  SimaiUm,  2-516,  '51. 


BQinXY  OP  REDESfPTIONT. 

I.  OtneraUy.   i^rfies.  FUadatg. 

II.  Street  to  Levy. 

III.  Pradiee.  Semedy. 

IV.  Waiver.  Estoppel 
V.  £mU.  Improvements. 

I.  Qenerally.  Parties.  Pleading. 

12298.  Redemption  by  check.  If,  .at  the 
expiration  of  one  year  from  date  of  ttale  men- 
tioned in  certificate  of  purchase,  property  has 
not  been  redeemed,  it  w;i8  duty  of  slicnff  to  exe- 
cute a  deed  of  conveyance  to  holder  of  such  cer- 
tificate.  JemapM.  Carey,  01-5S4,  '78. 

12294.  The  year  for  such  redemption  did  not 
ezpiTe  until  midnight  of  last  day.  Id. 

12295.  One  who  takes  a  deed  toland,  sold  at 
sheriff's  sale  prior  to  expiration  of  year  for  re- 
demption, from  legal  owner  thereof,  may  redeem 
same  within  one  year  from  such  sale.  Id. 

12296.  Payment  of  money  to  clerk  of  court, 
by  a  check  on  a  bank,  from  one  entitled  to  re- 
deem, was  not  improper ;  and  if  collected,  such 
payment  does  not  render  such  redem^ion  bad. 
ouch  facts  appearing  in  a  complaint  in  an  ac- 
tion to  compel  sheriff  to  execute  a  deed  to  pur- 
chaser, it  is  insufficient  on  demurrer.  Id. 

12297.  Redemption.  Payment  or  assign- 
ment* Complaint  to  redeem  mortgaged  prem- 
ises, in  substance  as  follows :  That  in  October 
'•73,  C.  M.  B.,  being  then  owner  of  premises  in 
question,  with  her  husband,  C.  F.  B.,  mortoaged 
«ame  to  one  M.  J.  P.,  to  secure  payment  of  three 
notes  {a)  fb)  (c);  that  afterwards,  said  M.  as- 
signed the  (a)  note  and  mortgage,  to  O.  N.j  who, 
on  12th  of  September  '54,  assigned  to  plaintiff; 
that  other  two  notes  are  owned  by  M.  and  M.  and 
W.,who  are  made  defendants;  that  mortgage 
aboTe  mentioned  is  subject  to  a  prior  mortgage, 
executed  by  said  M.  J.  F.,  and  her  husband,  C. 
F.  F.  (she  then  being  owner  of  property),  to 
one  S,  B.,  to  secure  a  (a)  note;  which  last  men- 
tioned mortgage  was  executed  in  March,  '63, 
Md  was  aasi^Md  by  B.  to  H.  Frayert  that 


plaintiffi  be  permitted  to  redeem  senior  mort- 
gage, and  for  other  relief.   Answer :  1.  That  at 
commencement  of  suit,  W.  was  owner  in  fee  oC 
premises;  that  mortg^  executed  by  F.  and 
wife  to  B.,  and  by  him  assigned  to  H.,  was  fore- 
closed by  H.,  by  advertisement  and  sale,  pum- 
ant  to  a  power  of  sale  contained  in  mortgage^ 
and  at  such  sale  W.  bid  off  premise^  ana  be> 
came  purchaser.   2.  That  said  C.  B.  fuUirpaid 
and  satisfied  said  (a)  note  to  N.,  while  newaa 
owner  thereof.    3.  That  after  such  nte  and 
purchase  by  W.,  C.  and  her  husband  conTcyed 
premises  to  plaintiff  by  deed,  which  is  plain- 
tiff's only  title  to  premises.   4.   That  plaiotiff 
acted  as  agent  of  said  C.  B.,  in  payment  of  note 
to  N.,  and  after  such  payment,  ne  caused  to  be 
made  an  assignment  of  note  and  mortgage  by 
N.  to  himself  bat  that  such  assignment  cod- 
Toyed  no  interest  to  plaintiff;  that  E.  M.  and 
M.  and  W.  are  owners  of  other  notes  secured  by- 
mortgage,  and  defendants  are  willing,  and  of- 
fer to  pay  whatever  may  be  due  thereon.  Be- 
ply:  tnat  plaintiff  denies  matters  set  np  in 
answer,  except  so  far  as  they  admit  matter 
charged  in  the  complaint.    For  all  pnrposes- 
of  suit,  plaintiff  admits  validity  of  sale  art 
np^  to  W.,  and  he  raises  no  qnestion,  except 
as  to  his  right  to  redeem  premises,  reserving  his 
right  to  contest  validity  of  such  sale  in  an- 
other snit.   Evidence  showed,  that  on  Idtfa  of 
March,  '54,  R  and  wife  executed  to  plaintiff 
a    mortgage   on   the    premises   in  question^ 
to  secure  the  pavment  of  an  (e)  note,  giv- 
en by  B.  to  the  plaintiff.   The  mortgage  ex- 
ecuted by  F.  and  wife  to  B.  was  dated  March 
28j  '53,  and  sale,  under  power  therein  eon- 
tained,  was  made  on  3Ist  oi  December,  'S3.  Be- 
tween date  of  R's  mortgage,  and  sale  unda  it,, 
on  14th  of  October,  '63,  mortgage  by  B.  and  wife 
to  P.  was  executed,  which,  together  with  (a)  note,, 
came  to  plaintiff  by  assignment.    Mrs.  B.  iat- 
nished  to  plaintiff  money  paid  to  N.  to  procure- 
assignment  of  note  and  mortgage  to  plaintiff; 
but  from  evidence,  it  appears  to  have  been  in* 
tention  of  jtlaintiff  and  Mn.  E,  not  thereby  l» 
cancel  or  eztingnish  note  or  mortgage,  but  to 
place  plaintiff  in  a  position  to  redeem  senior 
mortgage,  and,  in  that  manner,  realise  as  mut^ 
of  (e)  note,  secured  by  mortgage  on  same  prem- 
ises, as  possible.  Held;  1.  Although  fee  in  prem- 
ises might  have  been  in  Mrs.  B.,  and  altnou^ 
she  furnished  to  plaintiff  money  with  which  to 
procure  an  assignment  of  note  by  N.  to  plaintifi^ 
yet  that  such  payment  to  N.,  with  money  thua 
inmished,  did  not  necessarily  cancel  or  ezthi- 
^ish  note  or  morta^m  so  far  as  it  was  a  secur- 
ity for  payment  oFnote.   The  transaction  <Ud 
not  purport  to  be  a  payment  and  extinguish- 
ment of  the  note  or  mortgage,  as  they  were  both 
duly  assigned  to  plaintiff  2.  Although  Mrs.  B. 
fumishea  money  that  procured  assignment  to 

Elaintiff,  transfer  to  him  is  valid,  and  vests  in 
im  same  right  which  M.  held.  3.  Plaintiff  hold- 
ing a  mortgage  which  accrued  before  the  sale, 
was  not  in  any  manner  prejudiced  thereby,  nor 
were  his  rights,  as  such  homer,  affected  by  sale. 
So  far  as  his  rights  under  mortgage  thus  as- 
signed to  him  are  concerned,  case  stands  as  if  no 
sale  had  been  made.  To  protect  himself  and 
cure  his  own  claim,  he  has  a  right  to  redeem 
priormortgage.  4.  Plaintiff,  holding  a  note  and 
mortage  execnted  before  sale,  and  sale  not  in. 
any  manner  affecting  his  ri^ts  so  far  as  that 
note  and  mortgage  am  concerned,  he  has  a  right,! 
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for  purpose  of  secunog  benefit  of  his  mortgige, 
to  redeem  prior  incumbrance,    fibwe  T.  Wwd- 

12298.  Jndjrment.  Bill  to  redeem  by  a 
jaaior  mortgagee  from  a  sale>  under  a  decree, 
rendered  in  a  unit  to  foreclose  a  senior  mort- 
gage. Held;  error  to  decree,  afterglvin^  rights 
to  redeem  by  paying  into  court  a  certain  sum, 
"ttiat,  if  the  plaintiffs  failed  to  pay  said  sum 
into,  etc.,  "said  land  shall  be  sold,  and  the  pro- 
ceeds applied,"  etc.  It  had  already  undergone 
expense  of  such  a  sale.  Proctor  v.  Baker,  1&-178, 

1S299*  A  purchaser,  at  a  judicial  sale,  after 
year  of  redemption  had  expit«d,  and  he  was  en- 
titled toadeea,madeao  agreement  to  pay  owner 
of  equity  of  redemption  a  certain  sum  for  a  con- 
Teyance  from  him,  provided  right  to  make  such 
a  conveyance  by  him,  was  decided  by  courts,  and 
such  owner  would  give  immediate  possession, 
and  not  litigate  matter  with  purchaser.  Held; 
consideration  sufficient.  Bd.  Cbm'a  JSenry  Co. 
T.  Satter,  52-171,  76. 

12S00.  A  widow  may  redeem  lands  of  her 
husband  from  a  mortgage  executed  by  hint  prior 
to  act  of  '52  regarding  descents.  May  v.  FUtchet; 
40-575,  '72. 

12801.  The  widow  can  not  redeem  from  or 
avoid  a  judicial  sale  of  her  husband's  land, 
made  prior  to  act  of  '52  regarding  descents,  for 
irregularities,  in  a  proceeding  after  talcliw  effect 
of  said  act    Taylor  v.  Sample,  &1-423, 76. 

12802.  Senior  and  juiuorjadgmeiite.  The 
property  of  A  was  sold  to  satisfv*  junior  of  two 
judgments,  and  purchased  by  B,  who  sold  and 
conveyed  to  C,  senior  judgment-creditor,  fi  and 
C  took,  and  elected  to  hold  same,  subject  to 
senior  judgment,  and  to  pay  ofT  and  satisfy  same, 
and  entered  into  and  took  ^Mnsession  of  same. 
Twelve  years  later,  execution  was  issued  on 
jud^eat  in  favor  of  C,  by  hiH  representatives, 
agauut  proper^  of  A.  A  tendered  to  represen- 
tatives of  G  and  owner  of  property  amount  of 
purchase-money  at  said  judicial  sale,  with  in- 
terest Held;  no  merger;  and  property  of  A 
conid  be  sold  on  said  writ.  Hela;  A  could  not 
redeem.    QaUing  v.  Dunn,  62-498,  '76. 

12S04.  A  party,  who  had  sold  land  by  wai^ 
ranty  deed,  and  held  a  mortgage  thereon  for 
parcbase-money,  has  sufficient  interest  to  sup- 
port an  action  to  redeem  land  from  a  judicial 
sale,   ^atk  v.  Hankim,  5&-155,  76. 

12805.  Possession  of  land  under  redemp- 
tion act.  When  lands  of  a  wife  are  sold  at  a 
judicial  sale,  purchaser,  under  act  of  '61,  pro- 
viding for  redemption  of  realty,  may  obtain  a 
judgment  against  wife,  but  not  husband,  for 
rente  and  wofite  during  year  of  redemption, 
though  both  may  have  occupied  same.  CCements 
V.  .fi^-Rson,  Mr^.  76. 

12806*  A  acquired  a  title  to  land  by  a  con- 
veyance from  owner ;  also  as  purchaser  at  judi- 
cial sales,  to  satisfy  liens  un  same  land.  He 
bronght  suit  against  B,  claiming  to  be  a  junior 
mortgagee.  B  was  not  apatty  to  any  of  actions 
foreclosing  prior  liens.  H^;  if  lien  of  B  was 
valid,  be  bad  a  right  to  redeem.  Hdd;  A  can 
have  no  accounting  of  amount  to  be  paid  by  B 
to  ndeem.  HolUn  v.  Bd.  ConCs  Lake  Co.,  56-194, 
76. 

12807.  There  is  no  difference  in  the  meaning 
of  the  words  "redemption"  and  "payment"  Kii^ 
V.  Bd.  Cbm's  Fomtiain       40-13,  74. 

18808.  SllMt.  When  i«al  estate  is  redeemed 
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from  a  judicial  sale  by  owner,  or  some  one  act- 
ing for  him,  certificate  of  sale  is  simply  annulled,, 
and  property  restore  to  its  position  before  sale,, 
with  judgment  liens  reinstated  for  any  balances- 
remaining  unpaid,  and  may  be  re-Sold  to  dis- 
chargesuch  judgment  liens.  Qoddardv.  Benner^. 
57-532,  77. 

12809.  The  judgment-debtor,  or  his  grantee,, 
can  not  object  to  any  such  re-sale.  Id. 

12810.  Jndgmeut-credttor.  A  purchaser  at- 
a  sheriff's  sale  on  a  judgment  at  law,  who  was- 
not  made  a  party  to  a  subsequent  suit,  foreclos- 
ing a  senior  mortgage  on  same  realty,  has  a  right 
to  redeem  from  said  mortgage  against  mor^gee' 
or  a  purchaser  at  a  sale  under  said  foreclosure.- 
Ooomh  V.  Carr,  55-303,  '76. 

12811.  Also,  if  such  sheriff's  sale  was  subse* 
quent  to  action  of  foreclosure,  but  judgment  Heni 
creditor  was  not  made  a  party  to  such  action. 
Hobnes  v.  £y6w,  84-262,  '70.  A  junior  judgment- 
creditor  has  same  rights  of  redemption  as  a 
junior  morteage^reditor.  Holmar.Byb€e,su]^, 

18818.  ^rchaser  of  equity  of  redemption^ 
though  he  or  jndgment-creditor  was  made  a 
party  to  action  to  foreclose,  has  right  to  redeem- 
before  sale.   Jviian  v.  Beal,  26-220,  '66. 

18818.  Property,  rights  of  way,  and  fran- 
chises of  a  turnpike  company,  sold  at  a  judicial 
sale,  on  a  decree  a^inst  company,  can  not  be- 
redeemed  under  2  B.  S.  '76,  p.  220.  Hunter  v. 
BunimlU  Turnpike  Q>.j6^m,'77.  («.B.a'81» 
768  to  779.) 

12814.  An  assignee  of  a  Jnnlor  mort^r*8«»- 
though  the  assignment  is  not  of  record,  does- 
not  loee  his  right  to  redeem  from  a  senior  mort- 
gage, which  has  been  foreclosed,  as  to  his  as- 
signor, to  which  action  be  had  not  been  made  a. 
party.  HatseltnanT.  McKenian,50-44\,'7b;  Mvr- 
dock  V.  Ford,  17-52,  '61.  (Gmfro,  K.  8.  '81.  1094.) 

12815.  Nor  grantee  of  mortgagor,  who  had 
not  been  made  a  party.  0>xv.Ft«ent,  86^.70^ 

12816.  A  bill  to  redeem  should  contain  a. 
formal  offer  to  pay  whatever  the  court  may  find 
to  be  due.  A  tender  of  amount  is  unnecessary- 
Kemp  V.  Miukell,  86-249,  '71 ;  Caiutmy  v.  Carpen- 
ter, 68-477,  '77.  Cf.  Spath  v.  i/onfaw,  55-156- 
76;  Coombt  v.  Chrr,  55-303,  76;  BudiU  v.  Bar- 
bour, 48-274,  '74. 

18317.  A  bill  to  redeem  should  contain  a 
formal  ofTer  to  pay  whatever  court  may  find  to- 
be  in  arrear.  Kemp  v.  MUeheil,  86-249, 71 ;  Cm- 
awoy  V.  fJiitpcnfer,  68-477,  '77. 

12818*  The  judgment  and  execution  plain- 
tiff has  a  right  to  redeem  from  a  sale  upon  his- 
own  judgment.    Greene  v.  Doane,  57-186,  '77. 

12810.  In  an  action  to  redeem  by  grantee  of 
real  estate  against  mortgagee,  grantor  is  not  a 
^roper^rty  co-plaintiffi  Arto*  v.  8maU^  58- 

18826.  Toldable  proceeding.  When  a  ju- 
dicial sale  is  voidable,  and  before  it  is  carried 
into  effect,  one,  having  right  to  redeem  (as  the- 
owner  of  the  property  oy  conveyance  from  judg- 
ment-debtorj,  may  redeem  by  paying  amonot- 
due  on  decree,  principal,  interest  and  costs. 
RwhJe  V.  Bar6our,  48-27i, '74. 

12321.  Possession.  Redemption  of  land  by 
a  mortga^  does  not  vest  in  him  the  title  to  it,, 
or  give  him  any  right  to  possession.  Beed  v. 
WaTd,&\-nh,  '75. 

12822.  When  land  is  redeemed  by  owner  or 
execution-defendant,  it  becomes  just  as  if  no' 
sale  had  been  had.  SiaU  v.  SkerUl,  84-57,  70. 
CL  41-399. 


Digitized  by 


^70 


EQUITY  OF  REDEMPTION  I. 


'  13828.  Possession.  Th<>  statute  vhich  gave 
to  execution-defendant  privUege,  for  a  certain 
.time,  of  redeeming  his  land  sola  on  execution, 
•did  nut  give  him  right  of  poesessiondtiringthat 
'time.  The  legal  title  ana  right  of  possession 
vere  in  purchaser,  subject  to  defendant's  right 
to  redeem.  Ravb  v.  Heath,  8  Blf.  675,  '47. 

12824>  The  record  of  deedsofacounty  show- 
ing an  entry  by  recorder  of  redemption  of  laud 
^Id  on  execution,  is  not  conclusive  evidence 
•f  SBch  redestptUHk  2iiehoU  v.  HWruf,  8  Blf. 
493,  '47.^ 

12825.  A  junior  judgment-creditor,  whose 
judgment  was  rendered  after  repeal  of  act  of  '41 
relative  to  redeeming  of  lan<^  etc.,  oould  not  re- 
deem under  tliat  act  SuOe  Bank  t.  NutL  8  Bit 

460,  '47. 

12326.  On  the  death  of  a  mort^gor,  equity 
«f  redemption  descends  to  his  heint.  Shaw  v. 
Soadley,  8  Blf.  165,  '46. 

12827.  Equity  of  widow.  A  nceived  a  deed 
from  B,  and  un  same  day  mortgaged  it  to  latter, 
for  balance  of  purchase-money.  A  died  in  pos- 
:8e38ion,  and  B  assigned  mortgage  to  a  third  per- 
son, who  foreclosed  it.  Held;  under  act  of  '38, 
the  widow  of  A  was  entitled  to  dower  in  equity 
«f  redemption— that  being  all  interest  of  her 
husband— and,  if  land  bad  sold  for  more  than 
■debt  she  would  have  been  entitled  to  dower  in 
^surplus.   IfoUatghomv.  Calverty  1-527, '4ft. 

12828.  The  statute  has  materially  changed 
law  on  this  subject.  Widow  is  entitled  to  dower 
in  "all  the  lands,  tenements,  and  hereditaments, 
•either  legal  or  tquitabU,  whereof  her  husband, 
or  any  other  person  to  his  use,  was  seized  at  any 
time  during  coverture";  and  she  has,  eonse- 

auentlpr,  a  right  of  dower  in  an  equity  of  re- 
emptioQ  on  a  mortgage  inke,  A  person  hav- 
ing executed  a  mortgage  m  fee  on  his  estate, 
married,  and  afterwanl  died  without  having  re- 
deemed mortgage.  Two  ol  three  payments  were 
^ue  and  unpaid  at  time  of  mortgagor's  death. 
TVidow  caused  her  dower  in  estate  to  be  assigned, 
by  a  commissioner,  under  statute.  Mortgagee 
filed  bill  in  chancery,  against  heir  and  personal 
lepresentatives  of  mort^gor,  for  foreclosure  and 
«ale^  and  a  decree  was  rendered  for  complainant, 
by  ag^ment  of  parties.  Decree  required  that 
premises  should  be  exposed  to  sale,  by  a  com- 
missioner, according  to  law,  and  that  if  they 
would  not  sell  for  sufficient  sum  to  pay  mort- 
gage money  and  costs,  they  should  be  delivered 
to  mortgagee  in  full  satisfaction  of  debt.  Com- 
missioner, afterwards,  not  being  able  to  sell 
premises  for  sufficient  sum  to  pay  mortgage 
money,  conveyed  them  to  mortgagee,  according 
to  direction  of  decree.  Hdd;  widow  of  mort- 
gagor not  entitled  to  dower  in  the  premises. 
M Mohan  v.  KimbaU,  3  Blf.  1,  '32. 

12829.  Redemption.  I^and  being  partitioned, 
A,  by  purchase,  became  possessor  of  all.  Commis- 
sioner, by  petition,  obtained  judgment  against 
him  for  unpaid  purchase-money,  and  decree  of 
forecIi»ure,  subject  to  appraisement.  A,  dying, 
land  was  sold  at  slierifl's  sale  to  B,  and  sherifl^s 
deed  made  on  certified  copy  of  decree,  issued 
after  decease  of  A.  A's  heirs  sued  B,  to  redeem 
•or  obtain  decree  for  purehase-money  paid  by  A, 
netting  out  record  of  such  proceedings  as  exhibit, 
alleging  above  facts,  and  averring  such  sale  in- 
valid. Held;  such  record  not  part  of  complaint, 
And  that  complaint  was  insufficient  to  entitle 
heirs  to  either  form  of  relief  sought.  Kellogg  v. 
2birf,  66-146, '79. 


12880.  They  can  not  redeem  unless  the  pro- 
ceedings are  void ;  and  not  being  void,  th^  can 
notrecoverbackanypartof  pnrenase-money.  M. 

12381.  A  mortgage  was  executed  and  re- 
corded after  rendition  of  a  decree  in  an  action 
to  foreclose  a  mortgage,  and  before  the  sale. 
Held;  the  mortgagee  had  do  right  to  redeem 
from  the  senior  mortgage.  Held;  a  juniormort- 
gagee,  whose  mortgage  was  not  recorded  at  the 
commencement  of  foreclosure  of  senior  one,  can 
not  redeem,  when  senior  had  no  notice  of  unre- 
corded mortgage  HaHodt  y.  Bamkaer,  80-870, 
'68. 

12882.  To  maintain  an  action  to  redeem,  it 
is  not  necessary  to  have  tendered  amount  due. 
Spalh  V.  Hankins,  55-155,  '76. 

12838.  Complaint  to  have  a  deed  absolute 
on  its  face  declared  a  mortgage,  in  order  to  quiet 
title  to  equity  of  redemption,  need  not  aver  an 
ofTer  to  redeem.  ^Rmmenam  v.  JIarehkmd,  28- 
474,  '64. 

12334.  On  the  19th  of  August,  '61,  A  execat- 
ed  to  B  a  mortgage  to  secure  the  payment  of  a 
note  dated  Mar.  22,  '61.  B  having  obtained  a 
decree  of  foreclosure,  an  order  of  sale  was  issued 
without  his  knowledge,  and  the  land  was  sold 
to  C  for  a  sum  greatly  less  than  mortgage-debt. 
Suit  bv  A  and  fi  to  redeem,  ailing  a  tender  by 
A  of  the  amount  of  Ca  bid,  with  10  per  cent  in- 
terest A  was  insolvent,  and  the  only  means  hj 
which  B  could  make  residue  of  his  debt  was  by 
a  redemption.  Hdd;  A  and  B  had  such  a  joint 
interest  as  entitled  them  to  join  as  plaintiffi. 
Berhhire  V.  ShuUt,  25-623,  '66. 

12885.  When  a  mortgage,  upon  foreclosure, 
of  which  a  sale  was  made,  was  executed  after  the 
redemption  law  came  into  force,  the  sale  and 
right  of  redemption  was  governed  by  that  law, 
notwithstanding  the  note  was  executed  before 
passage  of  the  law.  Berhhtn  v.  ShvUt,  25-523,  '65. 

12886.  Real  estate,  sold  on  foreclosure  against 
heirs  of  decedent,  may  be  redeemed  by  adminis- 
trator within  a  year,  though  not  party  to  fore- 
closure.   Whimand  v.  Sm^l,  65-120,  78. 

12S87.  The  wife  of  mortgagor  is  not  a  nec- 
essaiT  partv  to  foreclosure  of  a  mortgage,  in 
which  sne  did  not  join,  tosecurepurcliaBe-money, 
when  action  is  brought  during  life-time  of  mort- 
gagor. [Frazer,  J.,  dissents.  Gr^ry  aasrats 
only  when  value  of  land  does  not  exceed  debt] 
Fletcher  v.  Holmet,  82-497,  '70. 

12338.  She  had  no  right  to  redeem.  Id. 

12839.  When  foreclosure  is  after  death  of 
husband,  she  has  right  to  redeem,  and  is  a  nec- 
essary party.  Id.  CL  1-627  1  3  Blf.  1 :  14-264 : 
6B1^^7;  19-233;  26-«3. 

12840.  Right  of  the  mortgagor  or  his  assigns 
to  redeem,  from  a  sale  by  stat^  oi  land  mortgaged 
to  secure  a  loan  from  the  school  fund,  is  gov- 
erned bv  a  law  in  force  at  time  of  sale  and  de- 
fault.   'PaUerton  v.  Cfer,  25-261,  '65. 

12341.  And  not  by  law  in  force  when  mort- 
gagor made  mortgage.  Moor  v.  Sealon,  81-11, 
'tis. 

12842.  Inchoate  rights,derived  under  astat- 
ute,  are  lost  by  its  repeal,  unless  saved  by  ex- 
press words  in  repealing  act.  Id. 

12843.  JnnforlncnmbrancershaTeno  right 
to  redeem  from  a  sale  of  lands  by  virtue  of  a 
mortgage  to  school  fund.  The  purchaser  at  such 
a  sale  by  county  auditor  takes  an  absolute  title. 
Schnantz  v.  Srkdlham,  37-85,  '71. 

12844.  The  wife  has  same  right  to  redeem 
property  from  a  mortgage  for  purchase-money 


Digitized  by 


Google 


EQUITY  OF  REDEMPTION  I,  II,  III. 


671 


«xecuted  hy  her  hueband,  in  vhich  she  did  not 
join,  as  she  would  have  had,  had  she  joined  in 
a  mortgage  not  for  purchase-money.  Jfay  v. 
FMdter,  40-575,  '72. 

1S845.  Where  land  is  sold  by  county  audi- 
tor under  a  school  fund  mortgage,  the  mortga^ 
or  can  not,  as  matter  of  right,  redeem — such 
sate  not  being  under  a  judgment,  decree,  or  oth- 
er judicial  proceeding,  and  therefore  not  being 
within  purview  of  redemption  laws.  Bonnell  v. 
JJnw,  71-141,  '80. 

18846.  September,  '56,  A  conveyed  to  B  cer- 
tain lands,  and  deed  was  recorded  Xovember, 
'61.  B  conT^ed  to  C  in  Jannary,  '69,  which 
■deed  wu  recorded  in  April,  '69.  In  March,  *57, 
a  judgment,  in  foreclosure  on  a  mortgage  on 
said  property,  executed  by  A,  prior  to  convey- 
ance to  B,  to  which  action  B  was  tiwt  made  a  party, 
was  rendered  ;  and  in  March,  '60,  the  land  was 
sold  at  judicial  sale  to  D.  In  April,  '60,  A 
i^uit-claimed  to  D.  In  May,  '62,  in  an  ac- 
tion by  A  against  D,  it  was  decreed  land  was 
beld  by  D,  in  trust  for  A,  andto  he  conveyed  to 

A,  or  assigns,  on  payment  by  him  of  certain 
moneys  by  January  1,  '64.  In  March,  '63,  by 
consent  of  A.  on  order  book,  immediately  under 
said  decree,  D  sold  said  decree  and  quit-claimed 
to  E,  and  A  quit-claimed  to  B.  The  last  two 
deeds  were  recorded  in  90  days.  In  July,  '68, 
£  qoitrclaimed  to  F,  and  recorded  deed.  D  had 
no  actual  or  constractive  notice  of  the  deeds  to 

B.  E  and  F.  had  no  actual  notice  of  deed  to  B, 
but  had  constructive  notice.  F.  paid  full  value 
for  same.  C.  at  time  of  conveyance  to  him. 
knew  that  E  and  F  were  in  possession  ana 
claimed  title  thereto  since  '59.  E  had  never  been 
re-paid  money  he  paid  D  for  his  interest  in  prop- 
erty and  decree,  by  A  or  any  one  else.  C  was  to 
pay  no  purchase-money  to  B,  unless  he  obtained 
possession  of  land.  C  claimed  that  purchase  by 
£  of  D  of  said  decree,  was  a  payment  or  re- 
demption of  same,  and  that,  therefore,  land  re- 
verted to  A,  through  whom  he  claimed.  Action 
by  C,  aaainst  F,  to  quiet  title.  Hdd;  D  was  a 
bona  fide  purchaser,  and,  as  to  him,  the  deed 
from  A  to  B  was  void.  Heid;  the  title  of  D 
being  good,  notice  of  B's  deed  will  not  affect 
title  ofgrantees  of  D.  Held  ;  in  equity,  decree 
in  favor  of  D  will  protect  £  and  F.  Jjtmiiu  t. 
Ji:W  &8-164.'76. 

12847.  The  redemption  law  of  June  4,  '61, 
does  not  cut  off  or  affect  any  right  of  re- 
demptlon  existing  by  general  principles  of  law 
in  fovor  of  one  not  a  party  to  judicial  proceed- 
inm  on  which  the  reaftr  has  been  sold.  Hohaet 
•w.B^teet  84-26^*70;  UatHng  v.  Dma,  62-498, 
76. 

II.  Snljeet  to  Levy. 

12848.  Equity  of  redejnption  of  mortgaged 
chattel  may  oe  sold  on  execution.  Itaymoaa  v. 
Fttrkho.  70-256,  '80. 

12849.  Mortgagee  can  not  replevy  such  chat- 
tel from  an  ofHcer  who  has  levied  on  it,  while  in 
possession  of  mortgagor  under  terms  of  mort- 
gage, on  an  execution  against  mortgagor.  Oidt 
v.X«rf«tM,6«-147,'79. 

12850.  When  the  only  property  that  principal 
has  is  an  equity  of  redemption,  such  interest 
need  not  be  levied  on  and  sold  oefoieproceed- 

linst  replevin-bail.  Edwards  t.  Biaentiek, 
L'76. 

12861*  A  right  of  equity  of  xedemption  can 


not  be  levied  on  and  sold.  Edwards  v.  Haxentidt, 
58-348,  '76. 

12852.  The  equity  of  redemption  is  subject 
to  lien  of  judgment-creditor,  and  may  be  sold 
on  such  a  judnnent.  Jt{/um  r.  Beal,  -26-2^, 
'66 ;  Holmes  v.  Bybee,  84-262,  '70. 

12858.  Provided  there  be  noadverae  posses- 
sion.   Watkint  V.  Gregory,  6  Blf.  113,  '41. 

12854.  Though  personal  property  had  been 
gurrcnrfered  and  delivered  to  one  holding  mortgage 
thereon, sheriff  may  levy  on  same  and  sell  equity 
of  redemption,  until  mortgagee,  by  legal  notice 
and  sale,  or  by  a  judicial  foreclosure  and  sale, 
has  cut  ofTsuch  equity.  Landers  v.  Georgt,  49- 
309, '74.  Cf.  State  V.  Sandlin,  44r-504,  '73;  Cos  v. 
McBrown,  22-252,  '64-  Hamberger  v.  Boydy  18- 
420,  '62 :  Sekrader  v.  Walflin,  21-238,  '63. 

1285o*  A  mortgagor,  after  condition  broken, 
may,  at  any  time  before  mortgage  is  foreclosed, 
redeem,  hj  refunding  money  secured  by  mort- 
gage.  Heimberger  v.  tt^pm. 

IIL  Prftctke.  Rcroedy. 

12856.  It  is  only  a  mortgagee  or  judgment- 
creditor  who  acquires  a  lien  on  real  estate  by  ad- 
vancing money  to  redeem.  Ovddard  v.  Betmer, 
57-682,  '77. 

12857.  Beal  property,  sold  at  a  judicial  sale 
in  part  satisfaction  of  a  judgment  and  decree, 
may,  upon  being  redeemed  from  such  sale  by  a 
purchaser  of  same  property  at  judicial  lale  on  a 
subsequent  judgment  lien,  who  were  parties  to 
action  in  which  senior  judgment  was  rendered,  be 
again  sold  to  satisfy  residue  of  such  judgment, 
although  judgment-debtor  had  other  property 
subject  to  execution.  Chulhom  v.  IncPpolxSf  dc,  R. 
Co.,  68-14,  '77.  Cf.  Slaie  v.  Sheriil,  84-57,  '70. 

12858.  The  purchaser  at  such  re-sale  is  en- 
titled to  receive  from  sheriff  a  valid  title,  when 
Dot  again  redeemed.  Id. 

12359.  Where  real  estate,  which  has  been 
sold  on  an  execution  issued  on  a  judgment 
against  a  firm,  is  conveyed  to  a  grantee,  whore- 
deems  same  from  such  sale,  such  redemption  is 
a  voluntary  payment  in  which  grantee  will  not 
be  protected,  and  such  real  estate  may  be  re-sold 
to  satisfy  residue  of  judgment,  Qodaard  v.  Ben^ 
ner,  5  7-532, '77. 

12860.  Also,  when  redeemed  by  one  holding 
a  minor  lien  and  as  a  co-plaintiff  Judgment- 
creditor,  and  whose  debt  is  secured  by  same 
mortgage.    Darts  v.  Langadale,  41-399,  '72. 

12861.  Also,  when  redeemed  by  a  junior  mort- 
gagee.   Reed  v.  Ward,  51-215,  '75. 

12862.  A  purchased  certain  real  estate  upon 
a  decree  of  foreclosure  in  his  favor  against  B, 
and  received  from  sheriff  a  certificate  of  pur- 
chase, under  an  agreement  that  B  might  redeem 
within  a  year.  C,  during  prear,  purchased  of  B 
equity  of  redemption,  and  instituted  proceedings 
against  A  to  enforce  his  right  to  redeem.  The 
issue  was  found  in  favor  oiC,  and  a  decree  was 
entered  that  sheriff  convey  lands  to  C.  After- 
ward, certain  judgment-creditors  of  B,  whose 
judgments  were  liens  on  equity  of  redemption, 
instituted  proceedings  to  enforce  Hen  of  their 
judgments.  Held;  rights  of  jud^ent-creditors 
who  were  not  parties  to  suit  instituted  by  C 
against  A  to  enforce  his  right  to  redeem,  could 
not  be  affected  by  the  novel  decree  rendered  in 
^at  casej  and,  as  to  them,  case  stands  as  if  A  had 
voluntarily  submitted  to  redemption.  Hdd;  the 
judgment-creditors  were  entitled  to  enforce  lien 
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of  their  judgments  against  the  lands,  subject  to 
lien  of  C,  for  amount  paid  br  him  to  redeem  A's 
jadgment.    Ooodriek  v.  Riedendorff,  27-308,  '66. 

18868.  A  counter-claim,  in  an  action  to  fore- 
close a  mortgage,  setting  up  a  full  payment  of 
indebtedness,  with  a  prayer  that  mortgage  be 
ordered  Batisfied  and  cancelled,  is  not  In  natore 
of  a  complaint  to  redeem,  and  not  governed  by 
rules  of  pleading  applicable  to  such  actions. 
Conamty  v.  Oarpcnter,  48-477,  '77. 

128tt4.  A  vendor  sold  land  subject  to  a  mort- 
gage, and  gave  a  deed  without  any  covenants  of 
warranty.  Only  ec^uity  of  redemption  passed. 
The  vendee  gave  hia  note  for  purchase-money, 
and,  subsequently,  by  paying  debt  secured  by 
said  mortgage,  procure  to  himself  an  assign- 
ment of  said  mortgage.  Held;  said  mortage 
debt  could  not  be  set  off  against  note  given  for 
purchase-money.  AtherUm  v.  Tonet/,  4S-211,  '73. 

IT.  Wairer.  Estoppel. 

lS865i  A  purchaser  at  a  judicial  sale^  in  ac* 
cepting  money  in  redemption  of  sale,  is  only 
estopped  from  denying  right  of  party  to  redeem, 
and  no  farther.   Goddaid  v.  Remusr,  67-532,  '77. 

12S66.  A  purchased  land  subject  to  a  mort- 
gage, by  a  warranty  deed,  from  B,  and  gave  him 
a  mortgage  to  secure  purchase-monev.  The  first 
mortoage  was  foreclosed,  and  land  sold,  and 
certificate  of  purchase  was  assigned  to  B,  who 
obtained  a  deed.  The  equity  of  redemption  of 
A  was  not  foreclosed.  B  brought  suit  against  A 
to  foreclose  his  mortgage.  A  pleaded  and  proved 
a  failure  of  consideration,  by  reason  of  first 
foreclosure,  ouster  and  breach  of  warranty,  and 
thus  defeated  the  action.  Held ,-  A  was  estopped 
from  claiming  a  right  ol  redemption  from  first 
mortage  and  sale.    Brent  v.  Oyter,  49-453,  '75. 

12867*  When  purchaser  or  holder  of  a  cer- 
tificate of  purchase  of  land  sold  at  a  judicial 
sale,  accepts  of  a  part  of  redemption- money,  on 
promise  oi  execution-debtor  to  pay  the  balance 
within  the  year  of  redemption,  he  waives  his 
rij^t  to  hola  Innd  as  purchaser,  and  debtor  ma^ 
redeem  after  year  has  expired.  Certificate  is 
then  held  simply  as  security.  Hvdmrty.  hair 
Aura,  46-498,  *74. 

12868.  Also,  if  he  accept  of  a  part  of  redemp- 
tion-iDoney,  under  promise  of  debtor  to  redeem, 
at  a  certain  day  after  expiration  of  year,  judg- 
ment-debtor may  redeem  at  a  subsequent  time. 
^aOi  T.  Hanlam,  55-155,  '76. 

T<  Bents.  XmproTements. 

12869.  A  statute  as  follows:  "In  all  cases 
in  which  rent  may  be  due  and  in  arrears,"  ete., 
"and  where  lands  shall  be  held  and  occupied  by 
any  ^rson  without  any  special  agreement  for 
rent,  it  shall  be  lawful  for  the  owner  and  "  etc., 
"to  sue  for  and  recover  such  rent,  •  •  •  by  ac- 
tion of  debt  or  assumpsit,"  ete.,  does  not  give 
right  to  a  purchaser,  at  a  judicial  sale,  to  an 
a^on  for  rentduringyear  of  redemption.  I^er 
V.  KoA,  52-583,  '76 ;  /nww  v.  Mehean,  4  BIf.  52, 
'85. 

12870.  The  last  clause  of  sec.  2  of  redemp- 
tion act  of  June,  4,  '61  (2  R.  S.  '76,  p.  220,  sec. 
2],  enacting  that  if  the  premises  are  sold  and 
not  redeemed,  judgment-debtor  shall  be  liable 
to  purchaser  for  reasonable  rents  and  profits  of 
prnnises,  is  constitutional.  GaU  v.  Parks.,  58- 
il7,'77.   (t.  R.  S. '81,  767). 


12871.  Such  purchaser  may,  either  at  com- 
mon law  or  under  section  14,  2  R.  S.  '76,  p.  342 
(R  S.  '81,  5222),  have  this  same  right,  id. 

12372.  When  rents  and  proflts  of  realty 
for  a  term  of  seven  years  have  been  sold  at  a 
judicial  sale,  owner  has  a  year  to  retain  posses- 
sion of  realty  and  to  redeem  from  sale.  Ba^b- 
daU  V.  Mulhes,  52-195,  '76. 

12873.  Under  redemption  act  of  '61,  the  pur- 
chaser at  a  judicial  sale  of  real  estate  is  enti- 
tled to  rents  during  year  of  redemption,  to  be 
collected  from  judgment-debtor,  and  not  from 
any  of  his  coHiefendante,  tiiougfa  sach  co-de- 
fendants, at  the  time  of  decree,  may  have  been 
in  possession,  and  remained  in  possession  of 
property  sold  during  year  of  redemption.  iW- 
ea  V.  DeHaH,  55-94,  *74 ;  CkmaUs  v.  Bobinaon^ 
54-599,  '76. 

12874.  If  wife  is  judfpnent-debtor  and  hus- 
band is  not,  only  former  is  liable  for  such  rents. 
QmtatU  V.  Bubtnam,  supra. 

12875.  A  purchaser  at  a  judicial  sale,  hav- 
ing gone  into  possession,  is  liable  for  rents  and 
profits,  and  also  for  waste,  to  one  who,  having 
right,  had  redeemed  land.  Mnrdaek  v.  iW^  1 7- 
52,  '61.   Cf.  48-503. 

12876.  One,  making  improvements  upon  land 
redeemed  by  him  from  a  judicial  sale,  under  be- 
lief tliat  he  had  a  good  title,  can  not  have  an  ac- 
countin^  in  his  favor  for  value  of  such  improve^ 
ments,  in  an  action  by  a  judgment-creditor  to 
redeem.  He  may  be  allowed  for  taxes  by  him 
paid.    QoodriA  v.  Priedendmf,  27-308,  '66. 

ERROR. 

See  AppeaL 

I.  Amgnment  of  Error*. 

II.  Ara  {fable  Error. 

III.  Hurmleaa  Error. 

IV.  Writ  Bn-or. 

I.  Assignment  of  Errors.  * 

12877.  Assignmentoferrors  must  state  names 
of  all  parties  to  appeaL  If  any  appellants  be 
therein  designated  only  **atd.,  appeal  will 
be  dismissed.  Lang  v.  Oxc,  86-470,  71 ;  Va»- 
dew  V.  BoUt;  84-538,  '70. 

12878.  How  signed.  The  assignment  of  ei^ 
rors  in  S.  C,  must  be  signed  by  appellant  or  his 
attorneys,  cu  sack ;  or  the  appeal  will  be  dis- 
missed.  StaU  V.  Defano,  84-52,  '70. 

12879.  Also,  a  petition  for  a  re-hearing. 
AmU  V.  AUmaaa^  S4-S18,  '70. 

12880.  Bole  1 8.  Errors  can  not  be  assigned 
against  KetaL    Broohner  v.  Foni^  81-255,  '69. 

12381.  Assignment,  for  insufficiency  of  facts 
in  complaint,  brings  in  question  sufficiency  of 
complaint,  except  as  to  what  i^  cured  by  vei^ 
diet.    Sletens  v.  Tucker,  78-73,  '80. 

12882.  Must  be  as  to  whole  complaint.  Wag- 
ner V.  Wagner,  78-135,  '80.  Cf.  P.C.ASuLB. 
Oo.  V.  Html,  71-229,  '80;  Firtgtone  v.  DanieU,  71 
-570,  '80:  Reyman  v.  Mother,  71-596,  '80  ;  L.  If. 
A.&G.R.  Co.  V.  WhUeteil,  68-297,  '79. 

12888.  Insufficiency  of  com^tlaint,  to  consti- 
tute a  cause  of  action,  is  not  waived  by  a  failure 
to  demur,  but  may  be  assigned  for  error  in  S.  CI 
NcKhouae  v.  Miller,  85-463,  '71. 

12884.  One,  indicted  for  selling  liquor  ille- 
gally, may  plead  guilty,  appeal  to  S.  C,  and 
there  attaek  indleniaitforlrst  time.  Aihai^ 
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Me  T.  .State,  67-267,  '78:  ffBriea  t.  Stale,  6»- 
242,  78. 

12885.  Where  no  error  wag  assigned  od  ap- 
peal to  general  term  of  superior  court,  upon 
•OTemiling  demurrer  to  complaint  in  special 
term,  an  assignment  of  error  in  S.  C,  question- 
ing  sufficiency  of  complaint,  questions  only  its 
sufficiencT  after  verdict.  MeLmgUin  t.  CntfaL 
62-412.  -78. 

12S86.  An  assignment  of  error,  that  snper- 
tor  court,  at  gren^ral  term,  erred  in  affirming 

judgment  of  court  at  Kpecial  term,  in  appeals 
irom  superior  court,  presents  questions  raised 
hj  errors  assigned  in  court  below  in  general 
term.  Alexander  t.  M  W.  C  Mmte,  (7-406, 
•77. 

18S87.  An  appeal  will  be  dismissed,  if  as- 
«ignmenfc  of  errors  does  not  contain  Ml  nmme 
«r  the  parties  appealing.  Damall  v.  Hurt,  55- 
275,  '76. 

12SS8.  The  Supreme  Court  will  reverse  the 
judgment  of  court  below,  on  a  coDfesslon  Of 
•error  hy  appellee.  Black  v.  State,  5^-689,  '77 ; 
Maeev.  Lowdermilk,  5&-596,  '77;  StmU  v.  Aifcert, 
57-12,  '77 ;  Thatcher  v.  Coleman,  6  Blf.  76,  '39. 

12589.  A  bill  of  exeevtioiu  takes  by  an 
a^ellee,  will  not  be  noticed  where  no  croes- 
■errors  are  assigned.  WhUe  v.  Allen,  0-561,  *57. 
Cf .  AiUer  V.  SeweU,  29^98,  '68 ;  NvUer  v.  Jwk- 
4i<m  R.  Co.,  18-479,  '59.  The  S.  a  will  not 
review  any  error  that  is  notssugned.  Onteterv. 
Wmiami,  55-461,  '76. 

12590.  Thetranscript  mnstshowthatmat- 
ter  assigned  in  Supreme  Court  for  error  was 
property  presented  in  court  below,  and  adjudi- 
cated.  Oolemmi  v.  i)o66in&  8-156,  '56. 

12591.  AaslgMmeitt  of  errors  is  a  pleading 
tendering  an  issue  of  law.  SUeiy  v.  Mumtg, 

'56. 

12892.  Salt  In  ehancery,  governed  in  the 
court  below, bv  the  practice  under  the  B.  S.  of 
'32,  and,  in  relation  to  appeal,  in  the  Supreme 
€oart  by  the  R.  S.  of  '52.  Held;  the  defendants, 
in  order  to  avail  themselves  of  the  objection  that 
bill  was  defective  for  want  of  proper  parties, 
should  have  pursued  steps  indicated  oy  sees.  39, 
40  and  41,  of  art  2,  ch.  46,  K.  &  of  '43,  and 
«honld  have  made  a  specunc  assignment  of 
errors  in  Sapreme  Court  BiAen  v.  Ort^am,  7- 
579,  '66. 

12898.  A  party  will  not  be  permitted  to  as* 
Aign  one  class  of  errors  and  argue  another. 
HolliMttoorth  v.  Slata,  8-257,  '56. 

12894.  An  assignment  of  errors  is  in  nature 
of  a  declaration  or  complaint.  Id. 

12895.  A  Jndrment  against  the  principal 
€OBelndes  the  bail.  They  can  not,  in  an  action 
against  them,  plead  any  error  in  judgment,  nor 
•can  they  have  a  writ  of  error  for  its  reversal. 
Lent  V.  Braehenridffe,  1  Blf.  112,  '21. 

12896.  It  is  no  defense  to  a  suit  against  spe- 
cial bait,  when  sued  on  their  recognizance,  that 
proceeding  against  their  principal  are  errone- 
ous.   OvMuae  V.  Birtfe,  4  Blf.  511,  '38. 

12897.  Assignment  of  error,  as  follows: 
"That  the  court  below  dismissed  the  plaintiff's 
Ull,  and  gave  Judgment  for  the  defendants,  when, 
by  the  law,  said  court  should  have  given  judg- 
ment for  the  plaintiff.  Sdd;  baa.  JS^m^  t. 
Wilkmt,  10-216,  '58. 

12898.  Error  can  not  be  assigned  upon 
the  mliu  on  an  appUeatiou  for  a  change  of 
Tcnae.  ifeOorUe  t.  Siak^  14-^,  '59. 

1SS99«  Nor  npon  omission  of  a  joinder  in 


demnner.  Harrit  v.  MeFat^in,  2  Blf.  71,  '27. 
Nor  upon  omission  to  insert,  in  a  declaration  in 
ejectment,  name  of  real  defendant,  instead  of 
casual  ejector.   Stackhouae  v.  Doe,  5  Blf.  570,  '41. 

12400.  Where  separate  demurrers,  to  dif- 
ferent paragraphs  of  an  answer,  are  over- 
ruled, ruling  upon  each  demurrer  need  not  be 
s^Hirately  assigned  for  error.  Lank  v.  &tq>,  16- 

12401.  If  demurrers  are  sustained,  a  general 
exception  to  such  ruling  is  sufficient  to  raise  a 
question  in  S.  C.  on  rufing  on  each  demurrer. 
Flatter  v.  McDermott,  15-389,  '60. 

12402.  But  if  paragraph  be  amended  and  re- 
filed,  error  can  not  be  assigned  upon  action  of 
court  upon  demurrer.  Oron  v.  Tmetdale,  28-44, 
•67. 

12408.  An  appeal  to  8.  C.  wUl  be  dismiss- 
ed, as  to  those  not  assigning  errors,  though  they 
join  with  others  in  the  appeal.  It  is  equivalent 
to  a  declination  to  join  in  prosecuting  appeal 
further.    Woodfill  v.  (Sreentburgh,  18-203,  '62. 

12404.  An  assignment  of  error,  "that  said 
judgment  should  have  been  for  the  defendant 
instead  of  plaintiff;  and  should  have  sustained 
motion  for  a  new  Mai.**  Held;  sufficient  to 
bring  into  review  the  decision  on  the  motion. 
Henry  V.  Goats,  17-161,  '61.  An  assignment  by 
several,  that  **  the  court  erred  in  overruling  a^ 
pellant's  several  demurrers  to  the  complaint,"  is 
good.  .SeetwiMv.  2WJxr,  78-73, '80. 

12405.  Filing  additional  pleas  by  defendant, 
without  objection  in  C.  C,  on  ap|>eal  from  judg- 
ment of  a  justice,  can  not  be  assigned  as  error. 
TWer  T.  Zlemm,  3  Blf.  347,  '34;  Utel  v.  Burgettt 
id.m. 

12406.  Nor  that  judgment  was  not  rendered 
wheA  it  was  not  asked.  Ridutrdaon  v.  SU  Jca^ 
Irm  Cb.,  5Blf.  146,  '39. 

12407.  Nor  that  judgment  on  a  bond  against 
him  is  for  damages  asse^ed,  and  not  for  penalty, 
where  damages  are  less  than  penalty.  Re^patk 
V.  Noltinaham,  5  Blf.  267,  '40. 

12408.  Error  may  be  asaigiied  only  in  name 
of  defendants  appealing,  if  notice  of  appeal  has 
been  served  on  c<Mlefendant8.  Ridenow  v.  Meat- 
man, 68-236,  '79. 

12409.  After  a  cause  has  been  submitted  by 
agreement,  without  objection  to  assignment  of 
errors,  it  is  too  late  to  ask  a  dismissal,  because 
names  of  all  parties  are  not  set  out,  as  required 
by  rule  20.    Boagher  v.  &o6ey,  16-162,  '61. 

12410.  Assignment,  that  court  erred  **  in 
rendering  judgment  upon  the  findings  herein," 
presents  no  question  when  no  excepUon  was 
taken  to  rendition  of  judgment.  Seh^eldv.  Jen- 
nmae,  6^-232,  '79. 

12411.  Sec  45  of  act  relating  to  wills  (2  B. 
S.  '76,  570;  R.  S.  '81,  2605),  is  repealed  by  sec. 
568  of  code  (R.  S.  '81,  655),  so  far  as  it  author- 
ises assignment  of  error  in  S.  C.  as  tO  matters 
oflket.   C^noM  V.  £eew8,  62-334, 'TS. 

12412.  General.  An  assignment,  that  the 
court  erred  in  overruling  a  motion  for  a  new 
trial  and  in  rendering  judgment,  for  reason  that 
complaint  does  not  state  tacts  sufficient  to  con- 
stitute a  cause  of  action,  if  it  present  any  ques* 
tion,  questions  sufficiency  of  complaint.  Fraxier 
V.  Harria,  51-156,  '75. 

12418.  Befusal  of  C.  C.  to  grant  a  new  triaL 
applied  for  on  an  affidavit  of  newly  discovered 
evidence,  may  be  assigned  as  error.  QatdAy  v. 
Bobataon,  1  Blf.  21,  T8;  Hodges  v.  Spriagert  6 
Bit  10V39;  BM  v.  HMe,  6  Blf.  479,  '43. 
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18114.  Also,  the  erroneous  granting  of  anew 

trial.  J0M8  V.  Oxmrider,  1  Blf.  47,  '19;  Naglev. 
HonAerger,  6-69,  '64. 

12415.  Where  error  is  prosecuted  against  a 
party  as  an  adminiBtrator,  the  pleainnvUoat 
emUvm  admits  his  representative  character. 
Tapley  v.  MeOee,  6-56,  '54:  £tuJ/o  r.  J<me$,  8- 
35,  *61 :  Laue  y.  Bowman,  6  Blf.  410.  '40. 

lS4i6>  It  may  be  assigned  for  error,  even  in 
a  cause  originating  before  a  justice  of  the  peace, 
that  record  discloseB  no  cause  of  action. 
Btaird  v.  UnUed  SUtUa,  &-220,  '54. 

13417.  A  general  assignment  of  errors  is  bad. 
L  &  O.  P.  Road  Co.  V.  Dot;/,  7-580,  '56;  Davis  v. 
SeaU,  lS-606,  '50;  Amiek  v.  aEara^  6  Blf.  258. 
'42. 

1241S*  Where  record  does  not  contain  evi- 
dence, instmctions,  if  pertinent  to  issue,  and 
not  clearly  erroneous  under  any  state  of  facts, 
will  be  presumed  to  have  been  applicable  to  case 
made.  Id.  Cf.  /.  <fe  O.  P.  Road  Oo.  v.  IMy,  gupm. 

12419*  A  refusal  of  instructions  will  not  be 
held  erroneous,  though  pertinent  to  issue,  if  ev- 
idence is  not  embodied  in  record,  showing  that 
they  were  applicable  to  case  made  by  evidence. 
Id. 

12480.  To  assign  that  the  court  erred  in  in- 
structing and  in  refusing  to  instruct  jury,  ia  not 
making  a  special  assignment.  Id. 

1242l>  When  court  is  requested,  in  time,  to 
charge  jury  in  writing,  it  is  error  to  give  a  vei^ 
bal  charge.    Widner  v.  Stale,  2»-394,^67. 

12428.  No  error  to  refuse  instructions  not 
applicable  to  case,  and  could  not  injure  party 
complaining.  Sinard  v.  Ihaenon,  3  Btf.  353, 
'34;  Bam  v.  Grayson,  2  Blf.  130,  '28. 

1242o.  Agreement  to  submit,  made  and  filed 
after  transcnpt  was  filed  with  assignment  of 
errors  endorstil  thereon,  waives  an  objection  to 
names  of  parties  because  not  written  out  in  full. 
Trwnum  v.  Seott,  72-258.  '80.  Also,  any  irr^- 
larity  in  assignment.  J^demmr  t.  Beetmany  68- 
236,79. 

18424*  Judgment  below  will  not  be  reversed 
by  S.  C  where  record  shows  appellant  has  not 
been  injured  by  alleged  error.  Souaer  v.  Cun- 
ningham, 21-200,  '63. 

12425*  Writ  of  error  being  abolished  in  crim- 
inal cases  by  R.  8.  '52,  only  aneh  errors 
can  be  noticed  as  are  judicially  presented  in 
conformity  with  statute.  Dougherty  v.  Slate,  5- 
453,  '54. 

18426*  In  a  suit  tried  under  former  practice, 
defects  not  cured  by  statute  of  jeofails  are  still 
available  on  error.    Stale  v.  Croen,  6-387,  '65. 

12427.  Errors  bv  R.  S.  '52,  are  not  to  be  as- 
signed of  matters  of  Inw  only.  KimbaU  v.  Sloe», 
7-689,  'r>6. 

12428.  Assignment  of  error,  stating  "the 
court  erred  in  sustaining  the  demurrer  to  com- 
plaint, the  complaint  being  in  one  para^aph, 
was  sofficient  to  present  to  S.  C  the  question  of 
sufficiency  of  complaint.  SeKenek  v.  Long,  67- 
579,  '79. 

12429.  When  appellant  says  a  certain  as- 
signed error  "is  not  insisted  on,"  he  "waives"  it. 
Bowen  v.  PhtUipx,  55-226,  '76. 

12430.  Wlien  court,  at  request  of  one  of  par- 
ties, makes  a  special  finding  of  facts,  a  motion 
for  a  new  trial  raises  no  question  as  to  conclu- 
sions of  law,  but  relates  only  to  facts.  SdkiM  t. 
Jones,  62-409,  '76 ;  Montgomery  a.B.Oo.  r.Sodt, 
41-263.  *72:  Cnmm  v.  Smith,  41-288,  72. 

18481.  Aadgn»entB>  separately  qoestion- 


ing  sufficiency  of  each  paragraph  of  a  complunt 
for  first  time,  amounts  only  to  a  single  assign- 
ment of  error  questioning  complaint  as  a  whole. 
If  one  paragraph  is  good,  insufficiency  of  others- 
will  not  reverse  the  judgment.  Cole  T.  Wri^ 
70-179,  '80.    Cf.  71-86. 

12482.  A  party  who  Tolmntarlly  gnliirs  a 
non-8Dlt  as  to  one  ceaat,  can  not  complain  of 
any  error  in  proceedings  under  that  coudL 
Ketsetf  V.  Rom,  6  Blf.  S3V43. 

12488.  The  informal  appointment  of  a 
proehein  amie  can  not  be  assigned  for  error. 
Shannon  v.  Speneer,  1  Blf.  526,  '^ 

12484.  An  administrator  obtained  Jndg- 
ment  against  estate,  in  an  action  to  which  heirs 
and  legatees  of  testator  were  parties.  Latter  ap- 
pealed. After  judgment,  administrator  made  a 
final  settlement  of  estate,  had  his  judgment  paid,, 
and  was  finally  discharged.  Heid;  such  final  set- 
tlement and  discharge  constitute  no  bar  to  appeal 
and  assignment  of  error.  Voilea  v.  VoUea,  61-385, 
'75. 

12485.  Assignment  of  errors  bjr  executor 

of  a  judgment- plaintiff,  should  contain  an  avei^ 
ment  of  matter  which  makes  executor  privy  to- 
Judgment,  and  establishes  his  right  to  sue;  oth- 
erwise, objectionable.  lUmdlet  ▼.  Jones,  8-35, 
'51. 

12486.  Where  record  does  not  profess  to  set 
out  all  the  erldeneef  its  insufficient^  to  support 
judgment  can  not  be  assigned  for  error.  XwtUiw 
V.  Jones,  4-641,  '53. 

12487.  Errors  that  go  only  to  the  plead- 
Inn,  to  be  available,  must  be  assigned  as  error 
in  S.  C,  and  not  for  new  trial.  Cobble  v.  2bm/uuov 
50-550,  75. 

12488.  Where  the  merits  of  a  cause  hare 
been  fairly  tried  and  determined,  judgment 
will  not  be  reversed,  though  error  may  have  in- 
tervened. RockhiU  V.  Spraag^  9-30,  '57 ;  Barter 
V.  Slate,  5  Blf.  61,  '38.  Cf.  J»dah  v.  Mieure,  6  Blf. 
171,  '39 ;  Shanklin  v.  Cooper,  8  Blf.  41,  '46 ;  Houte 
T.  Howx,  6-237,  '64 ;  Cohee  v.  Cooper,  8  Bit.  115, 
'46 ;  StmU  V.  Morgan,  0-369,  '55;  Jones  r.  Thomai,. 
8  Blf.  428,  '47 ;  MeOure  v.  IVsefl;  6-330,  '55. 

12489.  It  can  not  be  assigned  for  error  thlt 
Illegal  erldence  was  admltted,or  InstractloaS' 
glvent  unless  they  were  excepted  to,  and  are 
.shown  in  a  bill  of  exceptions.  Ftaben  v.  Omnon, 
8-29,  '51.  And  the  exceptions  should  be  for  par- 
ticular specified  causes,  and  not  general.  Corty 
T.  Bhineheart,  7-290.  '65.  Illegal  proof  of  what 
need  not  be  proved,  is  not  error.  Sea^  v.  S^- 
ton,  7-496,  '56.  Nor  that  Irrelerant  iMstme- 
tlons  were  refused.  Btil^  v.  Doe,  8-132.  '51. 

12440.  Overruling  of  an  objection  to  illegal 
testimony  offered  can  not  be  assigned  for  error, 
if  none  was,  in  fact,  introduced.  Tindiey  v.SbUe, 
6  Blf.  576,  '41. 

12441*  In  criminal  cases,  whatever  is  suffi' 
cient  to  arrest  a  judeinent  may  be  assigned  for 
error.    Burroughs  v.  Slate,  72-334,  '80. 

12442.  Defendant,  in  action  for  forcible  entry 
and  detainer,  moved,  on  appeal,  to  remand  cause 
to  justice,  that  it  might  he  certiiied  to  C.  C, 
under  sec.  12,  2  R.  S.  76,  607  (R.  a  '81,  1434), 
on  ground  that  title  to  real  estate  had  been  put 
in  i»8ue  by  verified  answer,  before  justioa.  Had; 
overruling  of  such  motion  was  subject  of  inde- 
pendent assignment  of  error.  ZtbMto  t.  O'Qm- 
neO,  «6-17ir*79. 

18448*  An  answer  of  statute  of  limitations  Is- 
not  a  confession  of  errois  assigned.  SxkUm  t. 
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Sawkitu,  28-66,  '67.  See  note  eonh^  Jacobs  v. 
Gmham,  1  Blf.  392,  '25. 

18444.  Where  the  record  eontalns  no  rep- 
Ucfttioilf  it  can  not  be  assi^ed,  for  error,  that 
court  permitted  a  replication  to  be  filed  after 
trial  and  jadgment.  Bookary.Wm,  14-276,  '60. 

1S44&*  It  can  not  be  assifrned  as  error,  that 
the  Jury  4M  Bot  find  spemlly  tonehmg  a 
giren  fact,  if  it  do  not  appear  that  court  di- 
rected them  to  do  so.  ITemtng  V.  Potter,  li-^, 
'60. 

12446.  The  circumstance  of  the  reeord'8 
stating'  the  coming  of  the  Jury  In  the  past 
tense,  can  not  be  assigned  for  error,  finding  of 
jnij,  and  direct  acts  of  court  being  set  out  in 
present  tense.   Jerrs  t.  State,  1  Bit.  m,  '25. 

12447.  Separate  trials  to  parties  Jointly 

indicted  most  be  granted  when  required.  A  re- 
fusal to  do  so  may  be  assigned  as  error  in  8.  C. 
Tnalerv.  State,  89-473,  '72. 

12448.  The  circumstance  of  record  not  show- 
ing an  onler  for  a  change  of  venue,  can  not  be 
assigned  for  error,  no  objection  having  been 
made  in  court  to  which  change  was  taken.  Boa- 
tei/  T.  J^bf^r,  2  Blf.  61,  '27. 

12449.  The  awarding  ofa  writ  of  Inqolry, 
after  defendant's  failure  to  appear  on  being 
called,  without  previous  entry  of  an  interlocu- 
tory judgment,  is  a  mere  informality,  and  can 
not  be  assigned  for  error.  White  t.  Itanlcin,  2 
BU.  78, '27. 

184oO.  When  question  as  to  sufficiency  of  a 
complaint  is  not  raised  in  general  term  of  su- 
perior court,  it  can  not  be  assigned  as  error  in 
8.  C.    Walev  v.  Milford,  41-413,^72. 

12451.  when  general  term  did  not  overrule 
a  motion  for  a  new  trial,  an  assignment  of  ei^ 
ror  in  S.  C.  of  overruling  of  such  a  motitm  will 
present  no  question.  Id. 

12452.  An  assignment,  that  general  term 
erred  in  affirming  or  reversing  judgment  of 
court  at  special  term,  will  present  fur  considera- 
tion, on  appeal,  all  questions  properly  presented 
to  general  term.  JeC 

12453.  Cross^rrorg  must  be  assiened  ac- 
cording to  rule  11,  and  comply  with  rule  10.  If 
transcript  of  appellant  does  not  present  cross- 
errors,  appellee  must  prepare  a  transcript  for 
himself.    HaU  v.  King,  29-205,  '67. 

12454.  A  party  has  no  right  to  complain  of 
an  error  or  irregularity  produced  by  his  own  act. 
FhOher  v.  ifemiJo,  1  Bit  189,  '22. 

12456.  An  am^ninent  of  error  can  not  be 
renrded  as  walred  or  abandoned  by  a  mere 
failure  to  argne  question  involved.  Tmyaer  v. 
Trusteeg  Ind.  Aabury  Univemly,^  89-556,  '72. 

12456.  A  question  arises  in  record,  when  it 
is  folly  and  clearly  stated  in  transcript,  em- 
braced in  assignment  of  error,  and  decision  there- 
of is  necessary  to  final  determination  of  cause. 
Waaeb  V.  Ridffway,  9-367,  '57. 

12457.  The  provisioos  of  constitution  require 
in^  S.  C.  to  give  a  written  opinion  upon  every 
point  in  record  of  every  case,  though  merely  di- 
rectory, is  to  be  observed,  subject  to  such  con- 
struction as  obviates  difficulties  of  a  literal  com- 
pliance.   WUlets  V.  Ridffway,  supra. 

12458«When  court  below  erred  in  any  matter 
which  may  be  made  ground  of  a  motion  for  a 
new  falal,  assignment  of  error  in  S.  C.  should 
be  general  upon  overruling  of  motion  for  a  new 
trial.  Smith  v.  Origler,  2fr-516,  '68 ;  Herrick  v. 
Butting,  id.  467:  WhUmger  v.  ^«bon,  id.  441: 
BtU^^ilaiM  B.  Oh  T.  BeSj  8»-476)  70. 


f2459.  When  an  assignment  of  error  is  made 
that  court  erred  in  overruling  a  motion  for  a  new 
trial  for  certain  special  reasons,  other  reasoiUf. 
though  set  forth  in  motion,  can  not  be  consider- 
ed in  S.  C    Tmpk  V.  Laaher,  89-203,  '72. 

12460.  An  augment  of  error,  that  coart. 
"granted  a  divorce  when  it  ought  not  to  have 
been  done,"  is  bad  and  raises  no  question. 
MeFarhnd  y.  MeFarland,  40-458,  '72. 

12461.  Also,  "  the  court  erred  in  rendering 
judgment  for  the  plaintiff  below."  WHUnq/  v. 
Uhmer,  26-503,  '66. 

12462.  Also,  "  the  court  erred  in  acquitting 
the  defendant,  and  rendering  judgment  of  ac- 
quittal."  State  V.  Bbrper,  88-13,  '71. 

12468.  Assignment  of  error.  "Hiat  the 
complaint  [on  note  providing  for  attorney's 
fees]  "does  not  state  facts  sufficient  to  constitute 
a  demand  for  attorney's  fees  assessed  by  the 
court*'  is  not  good.  Baber  r.  ^Sunmoiu^  40-442^ 
'72. 

12464.  The  proper  mode  of  getting  an  ob- 
jection upon  record,  if  complaint  did  notsuffi- 
ciently  state  claim  for  attorney's  fees,  was  to- 
object  to  introduction  of  evidence  in  support  o£ 
that  part  of  plaintiff's  cause  of  action.  Id. 

12465.  Complaint  by  A,  as  guardian,  on  a 
note  payable  to  B,  alleged  "that  the  defendant- 
•  *  •  promised  to  pay"  said  B,  "the  successor 
of"  plaintiff,  etc.,  a  copy  of  the  note  was  mada 
an  exhibit.  The  defendant  suffered  default,  and 
judgment  was  rendered  against  him.  He  ap- 
pealed, and  assigned,  as  error,  insafficiency  of 
complaint.  Hda;  complaint  was  bad ;  plain- 
tiff failed  to  show  a  right  to  sue  on  note  in. 
himself.  Held;  error  was  properly  saved  and. 
raised.    Wright  v.  Norris,  40-247,  '72. 

12466.  An  assignment  of  error,  "that  the 
court  erred  in  overruling  a  motion  for  judg- 
ment on  the  special  finding  for  defendant,"  i&- 
nol  valid.    Lewie  v.  Hatu,  60-246,  '75. 

12467.  Errors  in  fact  may  be  assigned  ia 
cases  of  wills,  on  questions  determined  by  courts 
Hoover  V.  Hoover,  5  Bit  182,  '39. 

12468.  The  S.  C.  will  not  inquire  into  matter 
discussed  in  a  brief,  if  it  is  not  assigned  as  error. 
Woodall  V.  Greoier,  61-539,  '75. 

12469.  An  assignment,  on  appeal  to  S.  C. 
from  Superior  Court,  "that  the  court  below,  in 
general  term,  erred  in  affirming  the  judgment 
and  finding  of  the  court  in  special  term,°'  will 
allow  a  review  of  all  questions  properly  pre- 
sented and  decided  at  general  term.  Carney 
V.  Street,  41-396,72;  CoJ^  v.  Campbell,  68-45^ 
'79  ;  Joktuon  v.  Kohl,  65-454,  '76. 

12470.  When  there  is  no  error  assigned  on 
transcript,  the  appeal  will  be  dismissed.  Vaughn 
V.  FerraU,  60-221,  '75. 

12471.  Judgment  of  lower  court  will  be  af- 
firmed.  Af^  T.  AiHiuon,  84-518,  '70. 

12472.  A  defendant  can  not  object  to  a  judg- 
ment against  him  on  ground  that  hlS  own 
pleadii^  Is  defectire.  Hendmou  r.  Barbee,  6 
Blf.  26  '41. 

12473.  An  assignment  of  error  in  S.  C,  that 
complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  presents  question,  al- 
though no  demurrer  was  filed  below.  Bonham\, 
KBen,  40-197,  '72;  RUeu  v.  BtUla;  86-51,  71 ; 
r.  W.&W.B.  Co.y.  £u/8on,  51-67,  '76;  MilUr 
V.  BiUingsly,  41-489,  '73;  Rick  v.  Desaar,  60-310; 
'75. 

12474.  To  present  question^  it  must  be  » 
signed  as  error.   MiUerv.  BUSngdj/,  tmpra. 
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12475*  When  action  was  commenced  before  a 
juBtice,  question  is  not  presented  by  an  assign- 
ment. Xo  cause  of  action  was  filed."  I^ukard 
T.  MendenhaU,  42-598,  >73. 

1 24 7 6.  On  aiipeal  from  the  snprerae  eonrt, 
•only  such  questions  can  be  considered,  as  were 
presented  in  general  term  of  lower  court  Setting 
T.  JiwiM,  52409,  '76 ;  ift#iian  v.  IwL  NaL  Bon* 
4>/  IfuTpolie,  51-394,  75 ;  %meUr.  fioiruon,  49- 
97,  74 ;  I^wrrton  v.  Boardman,  48-426,  74 ;  BwA 
^.O.&B.S.  Machine  Co.,  id.  208;  CarperUer  v.  Sig- 
Jer,  47-202,  74;  WH»on  v.  Harriam,  44-468,  73. 

12477.  The  only  proper  assignment  of  errors 
in  S.  C  is  the  action  of  general  terra  in  affirming 
<or  reversing  judgment  of  special  term.  Suaer 
T.  Jfatr,  47-519,  74:  /iMfpo/u  Manf'g  &  Carp's 
IMm  V.  C.  a  a&I.R.  Co.,  45-281, 73 ;  Lm»num 
T.  HttooitM,  44-474,  73:  JTtiwn  t.  flormoR,  44- 
468, 73:  Fan  Dvam  v.  JEfluttefruraer,  44-282, 73 ; 
f  arman  v.  Saldiff,  48-587,  '78 ;  Wedeg  r.  Mitfor^ 
■41^13, 72. 

12478.  S.  C.  will  not  search  the  record  for 
•errors  complained  of  in  instnictioiM,  which  are 
not  pointed  out  particularly  br  couiuel.  Zowder 
T.  Lowdtr,  58-538,  77. 

12479.  Insafficiency  of  evidence  to  sustain  a 
verdict  can  not  be  assigned  as  error,  unless 
record  show  it  contains  all  evidence,  and  a  mo- 
tion for  new  trial  was  made  and  overruled.  Riek- 
Mrdton  v.  SL  Jceeph  Iron  Co.,  5  Blf.  146,  '39.  Cf. 
ChOynaih  v.  Doe,  8  Blf.  366, '47;  A'lnuv.  (?ttwn,  2 
Blf.  461,  '31 ;  Addleman  v.  £mm,  ft-494,  '56. 

12480>  A  judgment  will  not  be  reversed  be- 
«ause  a  motion  for  a  new  trial,  made  on  ground 
«f  verdict,  being  contrary  to  evidence,  has  been 
overruled,  unless  it  be  clear  verdict  is  not  war^ 
ranted  by  evidence.  Lambert  v.  Scauiford,  2  Bit 
137,  '28;  Hoa^nd  v.  Moon,  id.  167.  Facts  re- 
lied on  to  reverse  judgment  must  be  shown  by 
recon).   BUtnty  v.  Fiwdfey,  id.  338,  '80. 

12481.  The  exclusion  of  proper  evidence 
is  an  error  of  law,  occurring  at  trial,  and  should 
be  assigned  as  a  cause  for  a  new  trial.  It  can 
not  be  assigned  as  an  error  on  appeal  in  Supteme 
jCourt.  BiaHeu  v.  Boyd,  59-292,  77 ;  ftaemm  v. 
/.<££.iW£oada).,  66-20, '77;  QaieinY.Staie, 
-6ft-51,77. 

12482.  Also,  any  qaestion  as  to  sufficiency  of 
evidence.    Om^pUm  v.  Orane,  58-106,  '77. 

12488*  Also,  admission  of  evidence  claimed  to 
be  incompetent.  Leeeer  v.  HamiU,  S7-42S,  77; 
43alvin  v.  Staie,  56-51,  '77. 

12484.  Matter  which  Is  only  eanse  for  a 
new  trial,  can  not  be  assigned  independently  as 
■error  in  the  Supreme  Court.  Lynam  v.  Buekntr, 
^0-402,  '78;  BrookvUU,  etc,  Co.  v.  JWAiw,  69- 
78,  '77;  Oo/Kn  v.  Damm,  58-408,  '77;  Wataon 
V.  Piel,  58-666, '77;  Oregon/  v.  SehoeneU,  55-101, 
76;  fbtterson  v.  /.  A  B.  PUmk  Road  Co.,  56-20, 
77 ;  Qalvin  v.  Staie,  56-51,  '77 ;  Markt  v.  Purdw 
Univertitj/,  56-288,  77 :  Bttrbank  v.  Dmr,  64-392, 
76;  Crwtfoet  v.  ^nk,  80-446,  '68;  Fefren5urg;v. 
StudtOKjeer  Turnpike Oo.Ji7-m, '71:  Milav.Bvr 
duuum,  86-490,  71;  Swlden  v.  Seirtk,  84-60, 
70;  Sftow  V.  Spmeer,  88-143, 70;  Leaek  v.  iVefr- 
tbT,  89-492.  '72. 

12486*  Overruling  a  motion  to  strlhe  ont  a 
^rt  of  a  pleading,  can  not  he  made  available 
as  error  in  Supreme  Court.  Hay  v.  State,  68- 
337,  '77^  Oity  OnrnfordseiOe  v.  Brundage,  57-262, 
77;  House  v.  MeKtnney,  64-240, '76:  Moore  v. 
State,  66-360,  '76 ;  Porter  v.  Choen,  60-338,  '78 ; 
Hum  V.  Hutta,  61-581,  '75;  BrhUimeyer  v.  Bd- 


bting,  67-435,  '77;  T.  H.  &  I.  R.  Co.  v.  GniAaiii, 
46-239,  '74;  LaneaMery.  Owid,  46-397,  '74. 

12486.  Assigned  errors  are  waived,  if  brief 
of  party  by  whom  they  have  been  assigned  does 
not  allude  to  such  errors,  ibrfer  v.  Ouien,  60- 
338,  '78;  Pxyne  v.  MeOain,  7-139,  '55:  JJrtciw- 
n(^v.3fe4/«e,  54-141, '76;  iVoctorv.  OhcmlI^ 
21,  '62;  Onuter  v.  WOliama,  65-461,  ■76:  Jloek 
V.  Roanoke,  etc.,  Semtnary,  66-198,  77;  HeOmm 
v.fiftanjUio,  ttO-424,'78;  WaOonT.  PtASSSOO, 
'77;  IVa<Wfv.  JWeoci,  66-572,  "TT;  W^bomT. 
Coon,  67-270,  '77. 

12487.  Every  cause  for  a  new  trial  is 
brought  before  Supreme  Court  bv  an  assignment 
of  error  in  ruling  on  a  motion  tor  a  new  trial, 
when  such  causes  are  pointed  out  in  such  mo- 
tion. Grant  v.  WaOaO,  67-121,  77;  Leaer  v. 
Hamill,  57-423,  '77 ;  Dou^  v.  Btankaukip,  60- 
160,  '75 :  Oairin  v.  State,  66-51,  '77. 

12488.  No  question  can  be  made  in  Supreme 
Court  on  matter,  which  is  cause  for  a  new  trial, 
which  has  not  been  set  out  in  a  motion  therefor. 
JTotoon  V.  Piet,  58-666,  77;  Leever  v.  HamiU, 
57-423,  '77;  Woodfield  v.  Barbee,  18-320,  '62; 
Ayserv.  WdU,  60-261,  *77.  Cf.  60-160:  Gar- 
tMTV.  Daubmmeek,  22-238,  '64 ;  ifoera  v.  Jf« 
60-282, '78;  HiS v.JaimaiMS  16-125,'61;  ' 
V.I.AC.  R.  Co.,  18-91,  '62. 

12489*  To  raise  question  of  error  In  sn** 
pressing  a  deposition,  exception  must  be  made 
at  tim&  and  ruling  assigned  as  error,  in  Sn- 
preme  Court   Houatm  v.  Bruner,  69-25,  '77. 

12490*  Also,  objections  to  competency  (rf 
witnesses.  .Zton  v.  State,  8-397,  '52;  Jona  v. 
Doe,  1-109  '48. 

12491.  The  8.  C  will  consider  an  error  u- 
signed  on  ruling  of  court  on  a  motion  for  judg- 
ment on  verdict  and  special  findings  of  jury, 
only  when  such  ruling,  grounds  thereof  and  ex- 
ception thereto,  are  raiwe  a  part  of  record  by 
bill  of  exceptions.  Shaw  v.  Merchant^  Na^l  Bant, 
60-83, '77. 

12492.  A  parol  motion  for  judgmeat  on 
special  finding,  and  an  exception  to  ruling  there- 
on, which  must  appear  by  record,  are  all  that  is 
necessary  to  present  question.  Keasons  and  hill 
of  exceptions  are  not  necessary.  Saiander  v. 
Loehoood,  66-285,  '79.  Shau  v.  Mertkant^  Ifaei 
Bank,  fupra,  overruled. 

12498.  An  assignment  of  error,  that  coort 
below  erred  in  ruling  on  a  demurrer  which  is 
not  a  part  of  record,  presents  no  qaestion  in  su- 
preme court   DmM  r.  Bii^ard,  (8-457,  '77. 

12494.  A  eanse  for  a  new  trial  can  not  be 
assigned  as  error  in  supreme  court  WaBa  v. 
Andenon,  etc,  R.  Co.,  60-56,  '77. 

1249o*  The  assignment  of  causes  for  a  new 
trial  as  error  is  not  proper  mode  of  raising  any 
question  embraced  in  motion  for  a  new  triu. 
CBuskirk  Prac.  p.  126.]  Freeae  v.  DePvy,  67- 
188,  '57 ;  Homlon  v.  Brmer,  69-25, 77 ;  WHey  v. 
Bardm,  68-577,  77;  Cbimor  v.  WaO,  W-m, 
'71 ;  Selaon  v.  Bftuhy,  64-29,  '76 ;  Anorr  v.  Com- 
atray,  68-120,76;  Eddemaa  v.  Milhr,  67-88, 
'77;  Gmniv.  WestfaU,  67-121,  '77;  Shrmtr  v. 
Ba«A,  57-349, '77 ;  JVtAfo  v.  I>wid,  4-84, 'SS. 

12496.  Under  sees.  556  and  568  of  code,  an 
appeal  may  be  made  by  filing  a  transcript  and 
taking  out  a  procefB  or  notice  to  the  appellee, 
and  bv  assigning  errors  "  on  or  before  the  first 
day  01  the  term  at  which  the  cause  stands  for 
trial."  To  assign  errors,  however,  before  pro- 
cess or  noUoe  to  appellee  is  issued,  is  the  most 
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^common,  and  convenient,  and  Bafe  manner,  (v. 
R  S.  '81,  640,  656.)    i^-ice  v.  Baker,  41-570, 73. 

12497*  Error,  that  judgment  should  have 
%een  for  defendant,  instead  of  being  for  plaintiff, 
is  too  KeaenLand  unonntsto  nothlnc.  Jiu^ 
mo  V.  T^Uon,  12-259,  '59 ;  i/amWei  t.  i>iu«fttti^ 

.«/<:.,  0.  R  Co.,  41-170,  '72;  GaUdtieg  v.  Sarrw^ 
man,  12-379,  '59;  AbrahamY.  CSlcwe,  11-618, '68. 

-Cf.  11-536  ;  7-589;  8-257. 

12498*  Also,  "every  order  made  against  de- 
fendant was  erroneous."    BosvxU  v.  8-499, 

12499.  If  %  demurrer  to  eridence  ia  sus- 
tained, judgment  isBubstantiallysameas  afinat 
judgment  on  demurrer  to  s  complaint  or  an- 
swer. Party  should  object  to  sustaining  of  de- 
murrer; and  assignment  of  such  ruling,  as  error, 
presents  for  review  question,  whether  court  erred 
in  overruling  demurrer  to  evidence.  XuuU^  t. 
JTefley,  42-294,  '73. 

12500.  No  advantage  can  be  taken  of  any 
-defect  in  pleadings  as  a  reason  for  sustaining  it. 
Id. 

12601.  ErroneoUB  instructions,  and  permis- 
'Siontoread  deposition,  are  grounds  for  new 
'trill.  Such  errors  are  covered  by  an  assign- 
ment of  error  in  overruling  a  motion  for  a  new 
trial,  if  such  grounds  were  embraced  in  motion. 
Marieu  V.  JVbWeft,  42-85,  '73. 

12502.  No  error  will  be  considered  by  S.  C. 
that  is  not  assigned  as  error  on  transcript.  M(^'- 
Ji  T.  Meddxr  Ihwning  Am%  48-107,  '74. 

12S08.  Attaching  a  copy  is  not  sufficient  un- 
der section  598  of  code.  (v.  R.  S.  '81,  1058.) 
Wiggs  v.  Koonli,  48-430,  '73. 

12504.  Nor  when  assignment  is  made  on  a 
'detached  paper  among  those  of  case.   Hays  T. 

Johns,  42-505,  '73. 

12505.  An  assignment  of  insufficiency  of 
facts  alleged  in  a  complaint,  raises  question, 
whether  a  contract  wlthtn  statute  of  fk-auds 
should  be  in  writing.  Lkeaey  v.  lAveaey,  80- 
398, '68. 

12506.  Where  an  appeal  ia  taken  from  a 
judgment  of  dismissal  oi  a  cause,  a  motion  for 
a  new  trial  below  is  unnecessary  to  render  error 
.  arailable  in  a  C.    WaU  v.  AlberUon,  18-145,  '62. 

12507.  Error  in  S.  C.  in  conclusion  of  law  as 
applied  to  facts,  is  saved  by  an  assignment  that 
court  emd  in  iit  eondmoM  (4  SbntA  r.  Dor 
vidton,  45-396,  '73. 

12508.  It  will  not  do  to  assign  errors  in 
ruling,  on  motion  for  judgment  on  special  find- 
ing, or  for  new  trial.  To  obtain  a  review  of 
TuTittg  of  court,  when  there  have  been  special 
findings,  four  things  must  concur  :  (1)  a  par^ 
must  request  a  special  finding  of  facts;  (2) 
«ourt  must  state  facts  in  writing;  (3)  conrt 
must  state,  in  writing,  conclusions  of  law  on 
facts;  (4)  an  exception  must  be  taken  to  con- 
clnsions  of  law.    Cnaan  t.  AnifA,  41-288,  '72. 

12509.  The  names  in  assignment  of  errors 
in  S.  C.  as  follows:  "The  estate  of  Joseph 
Peden,  deceased,"  etc.,  are  not  sufficient.  EeUiU 

Joseph  Pedm  v.  Noland,  45-364,  '73. 

12510.  Cause  tried  Oct.  12,  '55.  Order  by 
court,  upon  overruling  a  motion  for  a  new  trial 
that  defendant  should  file  his  bill  of  exceptions 
to  it  in  sixty  days.  Bill  filed  Jan.  4,  '66.  Ifoth- 
ing  to  show  that  it  was  filed  then  by  leave  of 
•conrt   fTebl/  errors  assigned  could  not  be  con- 
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sidered.   Sinmtm  v.  H.  A  L.  M.  P.  B.  Co.,  12- 

380,  '59. 

13611.  Assignment  of  error  on  appeal 
from  special  to  general  term  of  superior  court, 
is  governed  by  same  practice  as  in  appeal  from 
circuit  to  Supreme  C&nrt  Sarlholomeu  v.  Pro- 
ton. 46-286,  74. 

12518.  A  joinder  of  errors  is  not  waived  by 
an  answer  oi  Statute  of  limitations,  in  S.  C. 
Evans  V.  GaUotoay  20-479,  '63,  overruling  SiMth  v. 
Conhn,  14-513,  '60. 

12518.  Anactionwasbroughtagainst  atown- 
ship  trustee  on  an  instrument  signed  by  him  as 
trustee.  Judgment  was  rendered  against  town- 
ship. He  appealed,  and  assigned  errors  in  his 
name.  Held;  appeal  should  Be  dismissed,  as  no 
judgment  was  rendered  against  him,  from  which 
ne  could  appeal.  Hdi;  no  assignment  of  error 
was  made  by  township,  ihlhaaxaa  v,  Adamt, 
46-580,  '74. 

12514.  An  assignment  of  error  is  not  bad  by 
the  use  of  word  "  defendant "  instead  of  "  appel- 
lant," when  it  is  evident  that  appellant  is  re- 
ferred to.    Wmiams  T.  Stale,  47-568,  '74. 

12515.  Error  of  a  Justice  in  overraling  a 
demurrer,  can  not  be  assigned  for  error  in  S.  C. 
Nelson  V.  Blakey,  47-38,  '74. 

II.  Arallable  Error. 

12516*  For  errors  to  be  available,  proper 
steps  must  be  taken  below  to  bring  them  prop- 
erly before  a  a  HarderU  v.  Oily  Lafayette,  20- 
234,  '63.  Of.  Oubberly  v.  Sftwm-,  id.  237,  '63; 
Bray  v.  Oarjmiei;  id.  255,  '63 ;  Boeebeny  v.  Har- 
vey, id.  256, '0$;  Hot^v.Qfwden,  id.  3\Q;  Knight 
V.  iteier,  18-262,  '62 ;  ^fooney  f.  Stevens,  id.  263 ; 
Miller  v.  I^mera,  id.  263 ;  Deaam  v.  Sehvoartz, 
18-285, '62;  Peru,  ete.,R.  Go.  v.  Dayton,  id.  326, 
'62 ;  Potter  v.  Oteen,  18-383,  '62 ;  Starr  v.  Forbes, 
id.  433:  BenneU  v.  Taylor,  id.  258;  Fleming  v. 
3)or9t,  id.  493 ;  VoUz  v.  Neuberi,  1 7-187,  '61 ;  Nor- 
ton V.  Hooten,  id.  366  ;  Diekenon  v.  Twrntr.  15- 

4,  '60 ;  Mitta-  v.  Pineen,  16-410,  '61 ;  FoaUr  v. 
Bvrget,  id.  341 ;  Smith  V.  AUea,  id.  316 ;  Lmdley 
V.  Dakin,  19r^  '59 ;  Manly  v.  Hubbard,  9-230, 
'57 ;  Lackey  v.  Hemby,  id.  536 ;  Church  v.  Drwm- 
mond,  7-17,  '55 ;  /.  AO.P.R.  Co.  v.  Doty,  7-580, 
'56 ;  N.A.&  S.  R.  Co.  v.  OaUow,  8-471,  '56 ;  Pta- 
boch/  V.  Sweet,  8-514,  '52. 

12517.  Errors  will  be  waived,  if  objections 
thereto  are  not  made  at  time  when  an  opportu- 
nity was  offered  ;  and  such  party  failing  to  ob- 
ject is  estopped  in  S.  C.  to  avail  himself  of  it. 
Preston  v.  Saadford.  21-156,  '63. 

12518.  OTermlIng  a  motion  to  strike  oat 
part  of  a  pleading  is  not  available  as  error  in 

5.  0.  House  V.  MeKinney,  54r-240,  '76 ;  Halstead 
V.  Bd.  Gmh  Lake  Co.,  56-363,  '77. 

12519.  Orantiiigrorreftislnenewtrialmay 
be  assigned  for  error.  Biad  v.  HMs,  6  Blf.  479, 
'43. 

12520.  Granting  new  trial  not  errorj  if  rec- 
ord show  no  good  cause  against  it  NxAok  t. 
SmaUey,  7  Blf.  200,  '44. 

12621.  Errorcan  not  be  assigned  for  striking 
ont  a  paragranh  of  pleading,  where  party 
amends  and  re-files  same.  Ntal  v.  SeotL  2fr-440, 
'66. 

12528.  Not  error  to  refuse  to  reject  reply  to 
immaterial  answer,  although  reply  mar  not  be 
responsive  to  it    Fotow  t.  SbOCt  12-497,  '59. 
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12628.  If  court  has  juriBdictioD  of  subject 
matter,  record  on  appeal  to  S.  C.  must  Bhow  error 
complained  of  in  getting  particular  cause  in 
court,  and  that  irregularity  was  brought  to  at- 
tention of  court  below.  HouJ:  v.  Barthold,  7S-21, 
'80.  Cf.  Leajy  v.  EbeH,  7a-418,''80;  Steams  v. 
Jnrm,  «2-558,  78  j  Kerngan  V.  MUUr,  38-82, 71. 

12524.  AjDd^ent  eonseni  waives  or 
cures  defects  in  complaint.  Hutbson  v.  Allium, 
64-215,  76.   Cf.  iJofciMOtt  V.  Parity,  29-298,  '68. 

12626.  When  defendant  pleads  guilty,  and 
state,  of  its  own  motion,  withont  objection,  im- 
panels a  jury  and  goes  to  trial,  to  assefttpnolsh- 
■lentf  wnlcn  Is  assessed  at  its  mlBimDn,  de- 
fendant can  not  complain.  Eastman  v.  State,  54— 
441,  76. 

12S26.  If  ape  rson  not  nude  a  party  to  a 
bill  appear  and  answer,  be  can  not  assign,  for 
error,  tnat  he  was  not  miuie  a  defendant.  Moyer 
V.  MeCuBouch,  1-339,^ '49. 

12&27*  Ko  question  is  presented  to  S.  C.  in  a 
criminal  case,  where  only  error  ossipied  is  that 
finding  was  contrary  to  law  and  evidence  given 
on  trial.    CbmnauyA  v.  Stnie,  31-229,  '69. 

12628.  Error  in  refusing  continuance,  in  re- 
fusing to  submit  an  interrc^atory  to  jury,  and 
in  allowing  jury  to  take  items  of  written  evi- 
dence to  their  room,  are  grounds  for  a  new  trial, 
but  not  assignable  as  emnr  in  8.  C.  ykhoU  t. 
^«6-512,7g. 

12529.  Error  In  orermllng  motion  to  snp- 

SresB  depositlonSf  not  available,  where  record 
oes  not  show  objection  relied  upon.    Hvsaet/  v. 
McOHpin,  4-593,  '53. 

12680.  Error  in  sustaining  demurrer  is 
waived  where  pleading  is  afterwards  amended. 
AiUenv.  Brvat,  21-137,  '63:  I\Uriek  v.  Jones,  id. 
249;  Bj/cn  t.  ficfamns  S«-859,  '71.  Ct  68- 
386. 

18681.  Error  to  convict  of  an  offoue  where 
there  is  no  evidence  that  offense  was  committed 
in  conntT.  &An  v.  SUOCy  18-389,  '62. 

1268s.  Ruling  on  reply  to  insufficient  an- 
swer, not  available  error,  whether  held  good  or 
bad.  ^©TW  Ins.  Cb.  V.  5dter,  71-102, '80.  Cf. 
Dvnmarger  v.  Whiiehall,  70-214,  '80. 

12638*  Cause  will  not  be  reversed  tn  S.  C, 
for  error  in  permitting  a  question  to  be  put  and 
answered,  if  answer  is  harmless  *,  nor  wher^ 
thon^  not  harmless,  no  motion  for  new  trial, 
on  account  of  error,  was  interposed.  CUy  Aurora 
T.  ITmL  22-88, '64. 

12584.  In  suit  upon  an  order  for  payment  of 
money,  where  demurrer  to  special  connt  Is 
Improperly  orermledf  and  there  were  other 
good  counts  under  which  order  would  have  been 
admissible.  Qwxre,  whether  error  In  overml- 
Inff  demnrrer  is  available.  Wardens  and  Ves- 
trymm  SL  Jamet  CKHre&,  Vtneeimet,  v.  Moore,  1- 
289,  '48. 

12685.  Where  exception  is  taken  to  exclu- 
sion of  question  asked  witness,  it  is  necessary  to 
state,  at  time,  what  is  proposed  to  be  prove^  to 
be  available  on  appeal  to  S.  C.  Jordan  v.  D'^eur, 
71-199,  '80. 

12686.  Improper  question  to  witness,  where 
record  does  not  disclose  answer,  can  not  be  as- 
signed for  error.    CfturcA  v.  Drvmmond,  7-1 7,  '55. 

13587.  Erroneous  ruling  upon  demurrer,  for 
misjoinder  of  causes  of  action,  not  available. 
^idicU  V.  State,  66-512,  '79.  Cf.  J.  M.  <ft  7.  A  Cb. 
V.  Gent,  85-39, 71 ;  Eterhart  v.  Homngncortky  19- 
138,  '62. 


12538.  Where  a 
issues  to  jury,  which  wpre  properly  triable  by 
court,  and  proofs  upon  them  were  Drought  un- 
der consideration  of  court  on  motion  ua  new 
trial.  Held;  no  error  of  which  such  party  could 
complain.    Crabs  v.  MtdJe,  5-145,  '54. 

12589.  Asslgrnment  of  causes  for  new  trial 
not  assignable  as  errors  in  S.  C.  Hyatt  v.  Mai- 
(iVy.«»-271,79.  Cf.  JYsAw  V.  Stote,  68-51, 78; 
Seomlle  v.  OWpman,  17-470, '61. 

12540.  No  error  to  strike  ont  a  parunph 
of  answer  which  requires  no  other  proof  ^in. 

fmeral  denial  already  filed.  SeeensY.  OxmpbeBL 
1-171. '63;  Coev.64Ri/A,4-79,'53. 

12541.  Nor  to  strike  out  all  but  one  of  sev- 
eral pleas  which  are  substantially  the  same.. 
Hunt  V.  BaUaj,  4-630,  '63. 

12542.  Error  in  refusing  to  strike  out  imma-- 
terial  matter  not  available.  Andrew  v.  0.  Jt  JK. 
Jt.       14-169,  '60. 

12548.  Kenisal  to  reject  a  plea,  not  avail- 
able error,  if  plaintifi*  aiterwards  reply  or  join 
issue  on  plea.    Slate  v.  Sodly,  7  BIf.  355,  '45. 

12544,  Error,  to  reject  a  plea  on  motion, 
which  professes  to  answer  part  of  a  cause  ol 
action,  and  does  answer  such  part,  though  not- 
drawn  with  technical  accuracy.  Ouiberism  t. 
^n/ro,  6Blf.  67,  '41. 

12646.  Defendant  can  not  obfect  to  judg- 
ment against  him,  on  ground  Utat  his  own' 
pleading  is  defective.  Hemermm  v.  Air6«,  SBIi. 
26,  '41. 

12546.  Ko  error  to  refuse  to  vacate  an  order' 
at  request  of  a  party  who  had  notice,  and  ap- 
[>eared  to  motion  on  which  such  order  was- 
made,  and  failed  to  set  up  defense  thereto.  LaA- 
ley  V.  King,  20-232,  '63. 

12547.  Where  no  objection  was  made  belov 
to  sufficiency  of  cause  of  action,  it  can  not  be 
taken  as  error,  U  there  be  enough  to  bar  am^er 
action  for  same  caase.  Harper  v.  Pbvnd,  10- 
82,  '57. 

12648.  Where  there  is  no  objection  below  to- 
form  of  judgment,  and  no  motion  to  correct  it, 
its  sufficiency  will  not  be  considered  by  S.  C.  on 
appeal.  Teal  v.  Spongier,  72-380,  '80.  Cf.  Shaif 
V.  Hirni,  27-98,  '66. 

12649.  No  question  can  be  presented  toS.  C, 
regarding  a  motion  below,  which  record  sboW' 
was  never  ruled  upon.  BromUee  r.  Hare.  64- 
811,  78. 

12660.  Errors  in  civil  or  criminal  actions,  in- 
a  progress  of  a  canse,  are  waived,  unless  except- 
ea  to  oefore  additional  steps  are  taken.  Jmetv. 
r«»  fttfen,  8-107,'51 ;  ITAeeferv.  Stale,  8-113^56; 
Horn^oer  V.  State,  6-SOO, '64.  Ct.  Slat$  V.  Bmt- 
lea,  9-569,  '57. 

12661.  When  Instraetions  are  not  snB* 
elently  clear  or  full  to  a  party  objecting  there- 
for, he  should  request  an  instruction  embodying 
his  views,  to  raise  qnestion.  CAamnen  v.  Cnont- 
nese,  68-301,  '76;  Boffandidt  v.  Rakigh,  11-136, 
'58;  (Wnterv.  State,  48-371,  '73. 

12552.  No  question  can  be  presented  in  Su- 
preme Court,  based  upon  errors  occurring  at 
trial,  unless  such  ruling  was  excepted  to  at 
time  and  asstened  as  a  cause  fer  a  new  trill* 
MeOee  v.  Robbms,  68-463,  '77 ;  Holesappk  v.  fnh 
busk,  51-494,  '75;  McKinn^  v.  .Shaw,  etc.,  MnfS' 
Co.,  51-219,  '75;  Cobb  v.  Krvtz,  40-323,  72; 
Gray  v.  Stiver,  24-174,  '65 ;  Kent  v.  XatMon,  12- 
675,  '59 ;  Bd,  Corn's  FtmOam  Go.  v.  BUaUatdf  12- 
668,  '69. 
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I2&681  Error  In  reference  to  validity  of  plead- 
ings doee  not  come  within  this  rule.  Gray  v. 
StiKT,  supra  ;  Kent  v.  Latcson,  supra. 

125o4.  When  form  of  a  decree  was  not  ob- 
jected to  below,  it  can  not  be  objected  to  in  8. 
C.  JfoAonw  T.  iioMtna,  49-146,  74. 

12565>  In  order  that  a  party  may  avail  him- 
self of  an  error  In  allowing  an  amendment, 
lie  must,  at  time,  show  to  court  that  be  has  been 
misled  by  amendment,  and  in  what  respect. 
Zwittev.  AaTo(A,  67-69,  79. 

12556.  When  a  jnd^ent  U  reversed  on 
^unds  of  erroneous  instructions  to  the  jury, 
Mich  error  runs  througli  whole  cause,  and  ren- 
ders a  new  trial  necessary.  But  there  may  be 
cases  in  which  a  reversal  will  extend  only 
through  a  part  of  the  trial.  Doyle  v.  Kiaer,  12- 
474,  '59. 

12557.  It  Is  not  error  to  fail  to  grant  a  re- 

?aest  not  heard  by  court.  Meredith  v.  Ladxv,  14- 
29,  '60. 

12558.  If  a  party  wishes  to  reserve  any  al- 
ibied er/or  in  proceeding  with  a  case  after  an 
anendment  is  made,  wlthont  re-swearln; 
Jury,  be  shonld  object  and  except  at  time,  or 
supposed  error  will  be  waived.  Knowies  v.  Ren- 
nOi,  67-59,  79. 

12559*  An  appellant  can  not  complain  of 
error  which  operated  in  liis  favor.  ItooerUon  v. 
CaMweU,  9-514,  '57 ;  John  v.  Clityim,  \  Blf.  54, 
'20;  PreO.  etc  Sate  Bank  Ind.  v.  State,  id.  267, 
'23;  Barter  v.  Hobba,  6-385,  '55;  Hunter  v.  Lea- 
ii^S«-141,'71. 

12&60.  No  motion  was  made  to  correct  a 
jndpient.  The  entry  "  to  which  judgment  the 
plaintiff  objects  and  excepts  "  is  not  sufficient 
to  present  any  question  for  determination  of  S. 
C   Ihmn  V.  2Visicr,  69-553,  '80. 

12561.  That  a  jnd^ient  Is  excessive, 
thongh  cause  for  new  trial,  can  not  be  Hseigneo 
as  error  in  S.  C   Fireetone  v.  DmUla,  71-570, 

12562*  An  objection  for  first  time  can  not 
be  made  in  S.  C  to  an  indictment  "that  the  facts 
stated  do  not  constitute  a  public  ofTense  or  crime 
of  any  kind."    Mayer  v.  Stale,  48-122,  '74. 

12o63.  Error  in  overruling  an  objection  to  a 
question  is  not  available  in  S.  C,  Dnless  the 
pronnd  of  oligfection  Is  In  record  and  pointed 
out,  and  also  in  answer,  if  any.  HoUtapple  v. 
t^uhwK,  61-494,  75. 

12564.  Error  In  striking  oat  a  pleading, 
to  be  available,  must  be  reserved  hj  bill  of  ex- 
ceptions. Qregg  v.  Louden,  Sl-wS,  75.  Cf. 
Sdmidt  v.  Colky,  29-120,  '67. 

12565*  Where  judgment  has  been  rendered 
bj  deftinlt,  and  record  fails  to  show  that  de- 
foidant  moved  to  set  aside  default,  8.  C.  can  not 
examine  questions  arising  in  record.  JSolmea  v. 
FUA,  16-358,  '61. 

^12566.  When  a  guardian  makes  a  report  of 
his  management  of  his  ward's  estate,  ana  court 
makes  an  order  in  regard  thereto,  to  which  he, 
at  time,  did  not  ol^eet  or  except,  he  is  In  no 
condition  to  complaio  of  such  oraer  in  S.  C.  on 
appeal.  The  error  is  not  saved.  Stvmph  v. 
Gmrd'n  ofPfeiffer,  58-472,  77. 

12567*  A  party,  objecting  to  a  ruling  of  court, 
who  does  not  also  except  to  such  ruling,  waives 
his  objection.  Tancev.  Owmo,  13-460, '59;  i>ic^ 
wwwT.  3Wner,  lft-4,'60;  2tfcr  v.  JViiMTWon,  10- 
53,  '67i  MviHmx  v.  SUOe,  id.  5;  JoUv  v.  T.  H. 
Drawbridge  Co.,  9-417,  *57;  Breach  t.  Standtard, 
*d.260;  Wkeda-r.  CarpaUer,  id.  163;  ^htwdt 


V.  McLane,  11-210, '58;  Bwfem  v.  Smd/ortf,  21- 
156, '63;  i^CTTWV.  JbAnion,  27-247, '66;  Hauaer 
V.  Roth,  87-89,  '71 ;  GraJuim  v.  Kennedy,  56-209, 
'76. 

12568.  Also,  as  to  giving  or  refusing  to  give 
cutain  instructions,  unless  record  showR  that 
time  was  given.  Atkineim  T.  Omn,  8-376,  '56 ; 
Comparet  v.  Hedgee,  6  Blf.  41 6, 43  ;  Heaston  v.  Cot- 
grove,  8-265,'61 ;  McKinney  v.  Sfrrinper,  «-453,'&5. 

12669.  An  objection  to  an  indictment,  good 
as  charging  an  offense  for  assault  and  battery, 
but  bad  as  charging  an  intent  to  commit  a  rape^ 
can  not  be  raised  in  S.  C.  for  said  defect,  when 
no  motion  in  arrest  of  judgment  was  made,  not 
an  exception  taken  to  form  of  judgment,  nor 
when  there  has  been  no  assignment  ot  error  that 
indictment  was  not  sufficioit  to  sustain  a  jndg- 
ment  of  conviction  for  rape.  Greer  t.  State,  60- 
267,  75. 

12570*  It  seems,  upon  general  principles  of 
law,  under  provisions  of  practice  act,  that  a 
judgmentof  a  lower  court,  when  itclearly  appears 
that  it  was  founded  on  a  pleading  not  allowed 
by  law,  should  be  reversed  by  Sujpreme  Court,  on 
appeal,  although  error  complained  of  has  not 
been  properly  saved,  and  is  not  property  pre- 
sented in  record;  provided  such  error  has  not 
been  waived.    BoU  v.  Simms,  60-162,  77. 

12571*  All  presnmptlons  are  In  farorof 
correctness  of  decisions  of  court  below,  and  all 
alleged  errors  must  be  saved  and  presented  in 
record.    Myert  v.  Murphu,  60-282,  78. 

12fi78.  GiTlngor  reraslnv  tngtmctiou  can 
not  be  available  as  error,  unless  they  are  in  bill 
of  exceptions,  and  exceptions  were  duly  taken. 
Marskauv.  Beefier,  68-119,  76.  Or  by  exceptions 
noted  as  required  by  law.  Fisher  v.  Allison,  40- 
593, 74. 

12678.  Becord  must  show  them  relevant,  or 
refusing  can  not  be  assigned  as  error.  Duignan 
V.  WW3  Blf.385,'34;  Taylor  v.  HiUyer,  id.  43S. 

12574.  In  a  C.  refusal  to  stilke  ont  a  por- 
tion of  a  pleading,  is  not  an  available  error.  C. 
H.&D.  R.  Co.  V.  Street,  50-226,  75  ;  JVter  v. 
SUvert,  85-295,  71 ;  Miller  v.  J>«itw,  80-371,  '68. 

12675.  Errorin excluding  certain  evidence 
is  available  onlv  when  evidence  and  grounds  of 
objections,  are  In  bill  of  exceptions.  O.  &  M. 
B.  Co.  V.  Rotdand,  51-285,  75;  Adam  v.  OoA^y 
48-153^  '74. 

12676.  When  an  offer  to  prove  certun  facts 
is  refused,  to  make  error  available,  it  mast  he 
shown  with  what  kind  of  evidence  matter  was 
to  be  proved,  and  also  objection  to  it.  Adeemy. 
CoAy,  mpra. 

12577.  Error  in  granting  open  and  close,  is 
only  available  as  a  reason  for  a  new  trial.  Ab- 
ddre  v.  StaU,  62-99,  75. 

12578.  Error  in  overruling  amotion  to  qnash 
a  summons,  and  return  thereon,  when  there  has 
been  an  appearance,  is  not 'available,  unless  sum- 
mons and  return  are  made  a  part  of  record  by 
bill,    a  H.  &  D.  B.  Co.  V.  Street,  50-226, 75. 

12579.  Where  declaration  contains  a  good 
count,  corresponding  with  breach,  judgment  will 
not  be  reversed  on  account  of  inapplicability  of 
breach  to  other  counts.  CM>ertam  v.  TowMeady 
6-64,  '54. 

12580.  If,  in  a  suit  in  chancery  against  A, 
B  and  C,  there  be  a  final  decree  against  A  alone, 
he  can  not  assign  for  error  that  B  and  C  had 
not  l^al  notice  of  the  salt.  RS  v.  Farquar, 
3  Blf.  331,  '34. 

12581.  AlUiOQfi^  a  jadgment  can  not  be  re- 
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versed  for  a  misjoinder  of  cau^,  and  vill  not 
be  reversed  for  a  misjoinder  of  parties,  curable 
hy  amendment,  yet,  if  from  both,  an  incurable 
error  intervenes,  judgment  will  be  reversed. 
Tobin  V.  Connery,  18-65,  '59. 

12582.  A  notion  to  strike  ont  certain  por- 
tions of  pleading,  mutt  be  preserved  in  excep- 
tiona,  or  the  Supreme  Court  can  not  be  informed 
as  to  what  part  was  struck  out,  nor  as  to  what 
part  court  refused  to  strike  out  Ben  v.  Capp, 
89-566,  77;  Douglaasv.  BlaiJcenahip,  50-160,  76. 

12588*  The  decision  of  court,  and  an  excep- 
tion thereto,  must  be  made  a  part  of  record  by 
bill  of  exceptions,  to  be  available  as  error. 
Sroker  v.  Seoba/,  66-688, 77;  Om  v.  Martin,  84- 
341,  70;  aC.  &L.B.O0.Y.  Weal.  87-211,  71; 
Sufhatey  v.  Nam,  22-178,  '64:  Hardtng  v.  WkUnet/, 
40-379, 72 ;  Beaa  v.  Flwgh,  72. 
.  12584.  A  jndgKent  against  a  married 
woman  must  be  excepted  to  by  her,  to  be  an 
available  error  on  appeal.  Baeii  v.  Skttman, 
28-464,  '67. 

12585.  When  no  question  is  raised  on  plead- 
ing, and  bill  of  exceptions  la  not  filed  in  time, 
there  can  be  no  question  proper  before  the  S.  C. 
SiaU  T.  Fbweli,  55-149,  76. 

12586.  A  general  verdict  was  had  on  an  in- 
dictment of  two  counts,  which  required,  as  a 
pnniBhmeat,  fines  of  different  amounts.  Judg- 
ment was  rendered,  and  lowest  fine  assessed. 

a  hamlesB  erxor.  Zfa^iorT.  Stole,  49-555, 

75. 

12587.  The  Cftilare  of  a  foreman  to  sign  a 
Terdiet  is  not  available  as  error,  if  point  was 
not  raised  in  court  below.  Wcteottv.  Yeager, 
11-84,  '68. 

12588.  It  is  a  harmless  error  to  OTermle  a 
demurrer  denying  a  delivery  of  a  note,  when  a 
**nm  at  faetim"  is  filed,  as  former  may  be 


proven  under  latter.  FiAerr.  HasmiUon.  48-239, 

74. 

12589.  It  is  no  error  to  sngtatn  a  demurrer 
to  ariramentatlTe  denial,  but  better  practice, 
to  strike  it  out.   OHma  t.  Stone,  4&-417,  74. 

12590.  It  is  a  harmless  error  to  oTermle  a 
demurrer  to  a  bad  paragraph  of  a  complaint 
when  whole  case  could  have  been  and  was  tried 
under  another  paragraph.  Beiam  v.  State,  47- 
54,  74. 

12691.  Also,  when  court  subsequently  found 
that  sach  pleading  was  not  true.  Keegan  v.  Oar- 
paUer,  4  7-597, 74 ;  Schcolev  v.  Fletcher,  46-86, 73. 

12692.  It  is  an  available  error  to  strike  out 
material  allegations  in  a  pleading.  DxUy.  (yPer- 
raU,  45-268, 73. 

12698.  Refusal  to  permit  an  amendment 
to  a  complaint,  is  not  an  available  error  after  a 
dismissal  of  complaint  Mmdmm  v.  Mwadman, 
44-106,  '73. 

12584.  Error,  in  overruling  a  motion  to  sep- 
arate a  pleading,  is  not  available  unless  re- 
Tersed  by  bill  of  exceptions.  lA/neh  t.  Jtnwingt, 
48-276,  73. 

126«6*  An  error  of  court  In  overruling  a 
inofcion  to  strike  ont  certain  alleged  slanderous 
word^  upon  ground  that  they  were  not  action- 
able, 18  cured  by  instruction  of  court  that  such 
words  were  not  actionable.  Such  error  is  harm- 
less.   iVter  V.  Choen,  60-338,78. 

12596.  An  error,  inoverrulinga  demurrerto 
a  reply,  can  not  be  assigned  as  error  on  appeal 
to  Supreme  Court,  when  such  reply  was  with- 
drawn with  leave  of  court  The  error  is  not  in 
ncord.  Jbi{b6a«iT..0nM,  68-72,  77. 


12597.  OremillB;  a  demurer  to  a  ple« 

alleging  a  total  failure  of  consideration,  bnt 
showing  only  partial,  is  error  sufficient  to  re- 
verse judgment    Maniy  v.  Hvbbard,  9-230,  '57. 

12598.  Error,  for  striking  out  certain 
pleadings,  is  not  available,  unless  motion  and 
ruling  thereon  are  in  record  by  bill  of  excep- 
tions. Thomas  V.  Pataage,  54-106,  76 ;  Jadaon 
T.  Beeea,  68-231,  76;  ZyncA  v.  Jefmm«,  48- 
276,  '73.  Or  in  refusing  to  strike  out  Belt  v. 
/.  C.&L.K  Co.,  58-67,  '76. 

12599.  The  ruling  must  be  reversed  by  bill 
of  exceptions.  Lee  v.  Garter,  52-342,  '76 ;  DobM 
V.  Bradky,  47-263,  74.  The  pleadings  struck 
out  also  must  be  in  bill.  B«eA  v.  Ward,  61-215, 
'75. 

12800*  A  general  assignment  "that  there  are 
manifest  errors  in  the  record  "  is  too  ind^nite. 

Bwha-nk  v.  Dyer,  64-392,  '76. 

12601.  Ruling  on  a  demurrer  to  a  pleading 
filed  without  right  is  not  available  error.  Wttoi 
V.  BmneU,  89-136,  72. 

12602.  A  complaint  prayed  for,  and  court 
entered  an  order  Bppointiiwareceiver,but  none 
was  appointed.  Had;  defendant  could  not  as* 
si^,  as  error,  failure  of  court  to  appoint  a  i>e> 
ceiver,  as  he  has  not  asked  for  it  and  opposed 
it    Emmont  v.  Keller,  89-178, 72. 

12603.  Notwithstanding  an  answer  of  set-off 
is  defective,  S.  C.  will  not  reverse  a  judgment  in 
favor  of  defendant  for  error  in  overruling  a  de- 
murrer thereto,  when  amount  of  ee%-ofS  was  so 
much  less  than  plaintiff's  demand,  that  jury 
could  not  have  found  for  defendant  on  that  an- 
swer.   Daman  v.  JlfeJIfoAut,  87-241, 71. 

12804.  Also,  when  it  is  evident  answer  did 
not  and  could  not  decrease  amount  of  judgment, 
which  was  in  favor  of  plaintiff.  .Hamtnw  t.  Oilg 
New  ^ttany,  80-482,  '68. 

12605.  Reftisal  to  strike  ont  certain  plead- 
ings, for  reason  that  they  are  cnmbeisome  and 
voluminous,  is  not  an  available  error.  Stemrfet- 
ter  V.  Keaworthy,  42-^1,  '73. 

12606*  Error  in  an  answer,  for  endeavoring 
to  answer  whole  complaint,  and  setting  up  a  de- 
fense to  onlv  a  part,  is  reached  by  demurrer,  and 
not  by  motion  to  strike  out  <Swe  v.  NatliK,  69- 
108,  '79. 

12607.  Error  must  be  so  in  the  record, 

that  S.  C.  may  know,  from  record,  what  ruling  of 
court  below  was,  of  which  complaint  is  made. 
MeCormaek  v.  Earhm%  7 2-24,  '80 ;  Hudton  v.  J>a»- 
more.  6&-391, '79. 

12608.  Where,  on  appeal,  both  parties  IiaT« 
assigned  errors,  errors  assigned  by  appellee 
will  not  ordinarily  be  examined,  when  those  of 
appellant  are  lurmless  or  onarallable.  JTom- 
merling  v.  Armington,  68-384, 77. 

12^9.  After  demurrer  to  answer  was  over- 
ruled, substituted  complaint  was  filed,  which, 
on  being  demurred  to,  was  withdrawn,  a  reply 
was  filed,  trial,  judgment  against  defendant, 
and  new  trial  granted,  without  objection.  JIdd; 
on  motion  to  strike  cause  from  docket,  for  want 
of  a  complaint,  that  error,  if  any,  was  waived. 
Andre  v.  Frybarger,  70-280,  '80. 

12610.  Plea  in  abatement  was  filed,  but, 
without  attention  of  court  being  called  to  it, 
issues  were  made  up,  tried,  and  adjudicated  on 
merits  of  action.  Held;  error^n  not  firet  rul- 
ing upon  such  plea,  waived.  WaUaee  v.  fW6flr, 
62-126,  78 :  Smith  v.  State,  67-61,  79. 

12611.  Defendant,  after  issue  Joined,  filed 
additional  paragraph  of  answer,  to  which  de- 
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murrer  was  siutained ;  and  apon  refusing  to  an- 
swer farther^  judgment  -wab  rendered  against 
him.  Held;  judgment  erroneous  ;  but  if  no  ex- 
ception  is  taken  thereto,  and  no  demand  made 
for  trial  on  issue  joined,  and  no  motion  made  to 
set  aside  judgment,  such  error  is  not  aTailable. 
iWfc  7.  L.  R  At^n,  71-357,  '80. 

lS4tl8*  Complaint  in  two  paragraphs,  one  of 
them  bad.  Demurrer  to  defective  paragraph 
orerniled,  and  exception  taken.  Judgment 

Xinst  defendant,  record  not  showing  upon 
cb  paragraph  it  was  rendered.  ;  judg- 

ment can  not  be  upheld.  Cook  v.  Haakina,  6&- 
208,  79;  R  C.  &M.  &  P.  Co.  v.  Wildman,  68- 
370,  '78. 

12618*  Assignments  of  error,  as  to  sufficiency 
ofpleadinfp  and  evidence  to  sustain  a  finding, 
will  not  raise  any  question  as  to  failure  to  show 
proof  of  pnblieauoii  of  notiee  to  nom-resi- 
Seet  defendants.  Mayer  r.  Orottmdiek,  68-1, 
"79. 

1S614.  Remonstrance  to  the  irntnttng  of  a 
lk[nor  license  was  struck  out,  and  an  amended 
one  filed  with  leave  of  court.  Error  in  permit- 
ting  latter  one  to  be  filed  is  not  available  when 
former  is  not  in  bill  of  exceptions,  as  S.  C.  can 
not  determine  whether  there  was  anj  material 
tmendment    Goodwin  y.  Smith,  72-113,  '80. 

ISftllt.  As  all  matter  of  defense  to  action  to 
wcover  possession  of  real  estate  may.  be  given 
onder  general  denial,  sustaining  a  demurrer  to 
qtecial  paragraph  of  answer,  is  harmless,  if 
Keneral  denial  be  also  pleaded.  Bertin  v.  (Mes- 
bit.  66-308  '79. 

15616.  Motion  for  the  dischai^  of  a 
friBMier  from  custody  of  sheriS*,  decision  of 
GDDrt  thereon,  and  exception,  must  be  made  a 
part  of  bill  of  exceptions,  to  be  available  as 
errots  in  Supreme  Court.    Beard  v.  Slate.  57- 

15617.  A  general  demurrer  to  a  pleading  of 
■ore  paragraphs  than  one,  must  be  overruled, 
if  one  of  the  par^raphs  is  sufficient.  Romine  v. 
Bmmet  6»-346,  '77;  Adkint  v.  Wixman,  19-90, 
*62;  I  P.  A  an.  Ch.v.  Tafe,  11-458,  '58;  Slate 
T.  Oark,  9-241,  '67;  Vaughn  v.  Femtll,  57-182, 
77. 

12618.  After  a  general  verdict,  overrulingof 
sdemnrrerto  a  baa  paragraph  of  a  complaint, 

one  paragraph  of  which  is  good,  can  not  be  as- 
signed as  error  in  S,  C.  IrauffA  v.  Waugk,  47- 
680, '74;  Findleyy.  Buchanan,  I  'm.  12/18. 

12619.  A  notion  to  striice  oat  does  not 
perform  the  office  of  a  demurrer.  It  is  error 
to  strike  out  a  pleading,  though  bad  on  demur- 
rer, containing  matter  relevant  and  pertinent  to 
issues.  Pari  v.  WUliamg,  6-21 9,'55 ;  Williams  v.  Port, 
•-551,  '57;  S&eenv.  Muir,  84-310,  '70;  Clark  v.  J. 
M.&I.R  Co.,  44-248,  '73 ;  Ind'polis  P.  Mnfg.  Co. 
V.  Owen  5a-258,  '76. 

12620.  Unless  the  matter  struck  out  can 
be  woven  under  other  pleadings.  Clarkv.  J.  M. 
AlRCa.,  tuora;  City  Aurora  v.  QM,  21-492, 
"fiS;  Hakn^  v.  King,  85-352,  '65. 

12621.  It  Is  not  error  to  refuse  to  permit  a 
witness  to  give  his  opinion  as  to  soundness  of 
mind  of  another,  when  it  is  not  shown  that  he  is 
poMessed  of  requisite  knowledge  and  facta,  from 
which  he  had  formed  any  opinion,  which  would 
be  competent  evidence.  Sutherkund  v.  Hankins, 
86-343, '77;  Kenworthy  r.  WiUiana,  &-375,  '54; 
■Doe  T.  Beamm,  6  Blf.  217,  '39. 

12682*  The  action  allied  as  error,  mnst  be 
ntke  record,  or  it  will  not  be  available.  Kooa 


v.Lanahan,  66-262,  '76;  BoOeil  v.  Adainaon, 
55-276,  '76. 

12633.  A  judgment  will  not  be  reversed  be- 
cause of  admission  of  harmless  ertdenoe* 
Broi/Us  V.  State,  47-251,  '74. 

12624.  Nor  for  admission  of  improper  evi- 
dence, when  same  fact  was  proved  by  compe- 
tent testimony  which  was  uncontradicted. 
Dickinmm  t.  CoUer,  45-445,  '74;  I.  P.  A  C  R. 
Co.  V.  Anthmy,  48-183,  '73. 

12625*  Nor  for  evidence  brought  out  b^ 
one's  own  persistent  questions.  Mtigaelman  v- 
Mmaelman,  44-106,  '73. 

12626.  In  instructing  a  jury  as  to  weight  of 
"  evidence,"  it  is  harmless  error  to  use  worA 
»•  testimony."   Fieher  V.  SamiUon,  49-341,  '74. 

12627.  No  error  appeared  where  court  re- 
fused to  hear  answers  to  certain  questions 
asked  on  cross-examination  of  plaintifTs  wit- 
nesses, but  where  neither  evidence  in  chief,  nor 
that  previously  given  in  cause,  appeared  in 
record.  Hogg  v.  SuUej  7-551,  '56;  <SAteU>  v. 
Cannimham,  1  Blf.  86,  '20. 

12628.  To  make  available  in  S.C.  an  excep- 
tion taken  to  a  ruling  sustaining  an  objection  to 
a  question  asked  of  a  witness,  answer  expected 
to  be  elicited,  must  be  stated,jit  time,  to  court. 
First  Nal'i  Bank  Cambridge  v.  UoUer,  61-153,  78. 

12629.  When  party,  asking  question,  does- 
not  disclose  what  he  proposed  to  prove,  it  is  not 
error  to  exclude  evidence  offered.  Cones  v.  Bin- 
ford,  .>4-516,78;  MiteheU  v.  Chamben,  65-289; 
Ijoivder  V.  Loader,  58-538,  '77 ;  Qraeier  v.  WilUanu^ 
55-461,  '76. 

12630*  This  rule  does  not  apply  on  croB»«x- 
amination.  Hameaa  v.  State,  67-1,  77. 

12631.  It  is  not  error  to  exclude  evidence 
when  it  is  not  shown  that  it  has  any  connection 
with  issues  or  other  evidence  in  the  case.  G.  &  B, 
S.  M.  Co.  v.  \eifby,  58-570,  '77. 

12632.  Exclusion  of  evidenee,  to  be  availa- 
ble as  error  on  appeal,  it  must  affirmatively  ap- 
pear, that  such  evidence  was  competent  and 
material.  Biahoay.  H^dcJL  54^527,76 :  Bemy. 
Beck,  9-238,  '57. 

12633.  A  refusal  to  gniit  a  continuance^ 
when  it  should  be  granted,  is  an  error  that  will 
be  reviewed  by  supreme  court.  Bartely.  Tiemtm, 
55-438,  76;  Vanblariaimy.  Ward,l  Blf. '50,  '19; 
FvUer  v.  State,  Id.  63,  '20 ;  Bradbury  v.  Dougherty, 
7  Blf.  467,  '4-5;  Spence  v.  Staie,  8  Blf.  281,  '46. 

12634.  When  evidence  has  been  excluded 
and  none  of  evidence  is  in  record,  S.  C.  will  pre- 
sume action  of  court  below  was  pro|>er,  if  the- 
evidence  excluded  might  have  been  irrelevant. 
Hunter  v.  Thomasty  87-145,  71. 

12635.  Where  a  party  proposes  evidence,  but 
court  rules  that  no  evidence  is  admissible  under 
issues,  it  can  not  be  objected  that  he  should 
have  stated  more  definitely  evidence  proposed. 
Starr  v.  Hunt,  26-313,  '66. 

12636.  To  deny  oyer  where  it  ought  to  be 
granted,  is  error.  Oi^me  v.  Reed,  1  Blf.  126,  '21. 
But  not  eeonverso.   State  v.  Hicks,  2  Bit.  336,  '30. 

12637.  Error  in  excludine  evidence  can  not 
not  be  assigned  as  independent  error  in  S.  C. 
Lamphier  v.  State,  76-317,  '80. 

12638.  The  evidence  not  being  In  the  re- 
cord, the  court  will  presume  in  favor  of  correct 
action  in  court  below,  that  damages  were  as- 
sessed upon  good  count  in  complaint,  and  hence,, 
error  in  overruling  demurrer  to  first  paragraph 
of  complaint  can  not  reverse  judgment  /.  Pi 
&  C.  R  Co.  y.  Tage,  11-468,  '68. 
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126S9.  The  S.  C.  can  not  eay  that  rejection 
of  evidence  was  error,  where  there  is  nothing  in 
record  Hhowing  its  relevancy.  Mikt  v.  Elk-in, 
10-329,  '58. 

12e40.  Truth  of  the  matter  ossl^ed  as 
error  must  be  xhown  by  record  signed  bv  judge, 
or  it  can  not  be  reviewed.  Vauier  v.  Giltiland, 
55-278,  '7G. 

12641.  The  fact  that  witnesses  were  al- 
lowed to  testify  who  were  dis<iualified  by  inter- 
est, is  not  suthcient  to  i-eveme  judgment,  if,  un- 
der present  practice,  they  would  be  competent 
witnesses  at  another  trial.  MeCaU  v.  iSeeverg,  5- 
187,  '64;  Wriyhl  r.  Ouff,  6-416, '55.  Overruled 
by  Doe  v.  Prest.  ele.  Town  AUuxi,  7-641,  '56;  Un- 
thank  V.  Henry  CotaUy  TumpUee  Q>.,  6-1 25,  '55. 
Cf.  &-370;  LaDreej<e  V.  Folk,  7-692,  '56. 

13642.  Excluding  erldence,  or  giving  or 
reAlsing  Instructions,  can  not  be  a»signed  as 
error.  These  questions  are  only  raised  by  an 
assignment  of  error  in  rullnr  on  a  motion  for  a 
new  trial.    Breckenridge  v.  JleAfee,  54-141, '76. 

12648.  Where  it  appeared  from  bill  of  ex- 
ceptions that,  "at  the  instance"  of  the  party  ex- 
amining a  witness,  he  had  given  testimony 
which  was  incompetent,  but  did  not  appear  that 
such  testimony  wfts  given  in  answer  to  questions 
asked  and  excepted  to.  Held;  error  not  avail- 
able.   Coffman  v.  Beevai,  62-334,  '78. 

12644.  Error  in  admission  of  testlmonjr  ^ 
not  available  in  S.  C,  unless  ground  of  objection 
was  stated  below.   SwaiUY.  QmrdUl,  21-271  'G3. 

1S646.  Where  Incompetent  testimon;  had 
been  admitted,  and  an  erroneous  char^  based  on 
it  had  been  given,  errors  will  be  available  with- 
out all  evidence  being  in  record.  Lane  v.  MUUr, 
17-58,  '61. 

12646.  The  niling  of  court  below  in  admit- 
ting certain  evidence  can  not  be  reviewed  by 
the  S.  C.  when  jparty  objecting  bad  omitted  to 
point  out  spccinc  objection  to  evidence ;  or  to 
except  to  ruling.  Jfflferv.  TT.  C.  O.  R.  Co.,  57- 
241,  '77 ;  Raims  v.  BaUoa,  64-79,  '76;  TanpU  v. 
Aden,  88-506,  '72 ;  Rdtimon  v.  Murphy,  88-482, 
'70 ;  S(Aenck  v.  Sutich,  32-338,  '69 ;  Ammerman  v. 
Crosby,  26-451, '66;  Ritmell  v.  BranAam,  8  Blf. 
277, '46;  City  Aurora  v.  Cobb,  81-492,  '63;  Wake- 
man  V.  Jones,  5-454,  '54 :  MrCormiek  v.  Mitcheil, 
67-248, '77;  Bidiop  v.  Wekh,  64-527,  '76;  Ito- 
taUmvm  v.  Schmidt,  &1-231,  '76;  Bwkplmglu^  v. 
Bawr,  52-519,  '76. 

12647.  Error  In  the  admission  of  evidence, 
when  not  objected  to  at  time,  is  not  available  in 
Supreme  Court,  or  in  a  motion  for  a  new  trial. 
Leetvr  v.  HamUl,  57-423,  '77 ;  Holtea  v.  Bd.  Com*$ 
Lake  Co.  55-194,  '76. 

1264$.  When  the  court  reftised  to  allow  a 
competent  witness  to  testify  at  all,  it  is  error, 
and  only  grounds  of  objection  to  witnem  must 
be  shown  by  a  bill  of  exceptions.  The  matter 
to  which  he  is  to  testify  need  not  be  shown  in  a 
motion  for  a  new  trial.  Svihei^nd  v.  Hankim, 
66-343,  '77. 

12649.  Error  In  allowing  a  witness  to  an- 
swer a  question  is  not  available  if  answer  is 
not  in  record.    Brookbank  v.  State,bo-lQQ,  '76. 

12650.  A  complaint  praved  $5,000  damages. 
It  is  a  harmless  error  to  instrnet  that  "stat- 
ute" provides  that  damages  shall  not  exceed 
such  sum.   Fisher  v.  HamiUon,  49-341,  74. 

1S661*  It  is  s  harmless  error  for  jury  to  dis- 
re^rd  erroneous  instructions.  Sogers  v.  Rogers, 

12652.  Also,  if  the  court  give  an  erroneous 


charge,  and  afterward  correct  it  by  giving  a  l«al 
charge.  Torry.  Torr,  20-118,  '63;  Sloo  v.  m- 
erls,  7-128,  'o6;  Fairfield  v.  Brounit^,  1-322, '48; 
Oronour  v.  Daniels,  7  Blf.  108,  '44. 

12658.  That  an  error  in  not  ftill7  instruct* 
in;  jury  may  be  available,  record  most  show 
that  court  did  not  fully  instruct  them.  Hamil- 
ton V.  EUnns,  46-213,  '74. 

12664.  Particular  instrnctionsmust  be  pre- 
pared in  writing,  with  a  request  to  be  given  to 
luiy,  in  order  that  error  in  not  giving  such  may 
be  available.    Burgttt  v.  Burgeit,  48-78,  '73. 

12665.  It  is  not  error  to  reftue  instrnetiou, 
consistiujg;  of  abstract  propositioiu  of  law,  when 
not  applicable  to  facts  in  evidence.  Mumeiman 
V.  PraU,  44-126,  '73. 

12666.  Xor  in  giving,  or  refusing  to  give  in- 
structions, when,  on  evidence,  verdict  could  not 
have  been  different.  Id. 

12667.  Where  record  shows  that  instructions 
were  given  by  court  to  jury,  and  these  instruc- 
tions are  not  made  a  part  of  record,  Supreme 
Court,  on  appeal,  can  not  say  that  court  oelow 
erred  in  refusing  to  give  certain  instructions, 
although  such  instructions  are  right  in  them- 
selves. It  will  be  presumed  that,  in  substance, 
sBch  instrnctiong  were  already  given.  Myers  v. 
Muj^ky,  60-282,  '78. 

12658.  It  is  error  in  instructing  a  jury,  to 
assume  and  state  as  matter  of  fact,  certain  mat- 
ter which  is  not  only  denied  in  pleading,  but  in 
evidence.  Carter  v.  Pomerw  80-438,'^;  Kimt- 
ner  v.  45-175,  '73;  Smothers  v.  SuOe, 
447,  '74;  Reynolds  v.  Coi,  11-262,  '58;  BaU  v. 
Cox,  7-453,  '56;  C.  /.  A  C.  R.  Co.  v.  Cbtrkwn,  7- 
595,  '56;  Conawy  v.  Shelton,  8-334,  '52;  Hadde- 
man  v.  Moat,  4  Blf.  164,  '36 ;  EvantviOe,  ete.,  B.  Co.  V. 
Wolf,  69-89,  '77 ;  Snyder  v.  StaU,  50-105,  '77. 

12659.  A  party  can  not  complain  of  an  er> 
roneons  Instmcilon  In  his  favor.  Biaoi  v. 
^aie,  58-408,  '76.  Or  of  refusal  to  g^ve  instnic- 
tions  covered  by  such  as  are  given.  Id. 

12660.  Variance.  Error  in  refusing  to  in- 
struct that  certain  evidence  constitutes  a  vari- 
ance, is  not  available,  when  evidence  is  not  in 
record.    Wiiz  v.  Spencer,  51-253,  '75. 

12661.  Erroneous  instructions  will  not  cause 
a  reversal,  if  verdict  is  clearly  right  on  evidence. 
L.&LIL  Co.  V.  Adams,  26-76, 

12662.  ErrorlBgiTiBgorrefkulnglnstrao- 
tloiu  must  be  assigned  as  a  cause  in  a  moUon 
for  a  new  trial,  to  be  made  available  on  appeaL 
WiOiaee  v.  Qaff,  71-292,  '80. 

12668*  One  can  not  complain  of  an  instruc- 
tion for  assuming  a  fact  he  u  bound  to  prove  to 
make  hU  case.   Morgan  v.  WaUUsSy  69-260,  '79. 

12664.  Where  the  record  showed  that  several 
Instructions  were  given,  a  cause  for  new  trial, 
that  "  the  court  erred  in  giving  certain  instruc- 
tions to  the  jury  on  its  own  motion,"  is  so  In- 
definite  as  to  present  no  question.  Bond  v. 
Nave,  62-505,  '78. 

12665.  Where  Instrnctlons  given  are  cor- 
rect, so  fkr  as  they  go,  and  the  court  has  not 
been  requested  to  instruct  further,  failure  so  to 
do  is  not  available  as  error.  £offmsT.  SUste,  62- 
46,  '78. 

12666.  When  Instrnctlons  are  elenrlr  er- 

roneonSj  under  any  supposable  state  of  facts, 
when  evidence  is  or  is  not  in  record.  Supreme 
Court  will  reverse  judgment,  presuming  that 
jurv  was  misled  thereby.  Smmers  v.  iSoZs,  46- 
447,  '74 ;  Pidmer  v.  Wright,  6S-486,  '77 ;  Em^  T. 
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L.  A  U.  M.  R.  Co.,  7-711,  '56;  Murray  v.  Fry, 
•W-STI.'nS;  Woodruffv.  (Varaw,  27-4, '60. 

1S6«7.  It  will  be  presumed  by  S.  C.  that  re- 
fnsal  to  gije  certain  Instructions  was  proper, 
wJien  evidence  i«  not  in  record.  Poire//  v.  Pierce, 
11-322,  '58;  N.  A.Ji  8.  R.  Cfa.  v.  (Mow,  8-471, 
'50;  IKsw&y  V.  ^ofc,  8-502, '56 ;  JoUyv.T.H.D. 
Co.,  »-417,  '57 ;  GrWn  v.  Templetm,  1 7-234,  '61 ; 
miaard  t.  Brom  B«-74,  '77. 

13G6S.  The  S.  C.  can  not  saj  that  certain 
Instrnctions  are  wrong,  as  applied  to  evidence, 
when  all  of  such  evidence  is  not  in  record.  If 
instrnctions  are  right  under  any  supposAble 
state  of  evidence,  ihej  must  be  upheld.  David- 
ton  r.  Nidudaoa,  59-411,  '77  ;  Boyd  v.  Wade,  fig- 
138,  '77 ;  LeweUm  t.  Qarreli,  58-442,  '77 ;  Aurora 
F.  Ina.  Co.  V.  Jo&nmm,  4tt-315,  '74;  Fiilmer  y. 
Wright,  68-486,  '77:  v.  T.  H.,  etc.,  Co.,  9- 
417,  '67;  Rnffing  v.  TiUon,  12-259,  '59;  .V.  A.  <fc 

5.  R.CO.  V.  CMw,  8-471,  '56 ;  Wootley  v.  State, 
8-502,  '56:  Murray  V.  Fry,  6-371 :  Barhw  v. 
Thimpaon,  46-384,  74;  Blizzard  v.  Brom,  50-74, 
'77;  Grmn  v.  Templetm,  17-234,  '61. 

12669*  Also,  under  same  circnm8tan<«,  if 
instructions  assume  that  certain  facta  are  ad- 
mitted by  both  parties,  in  absence  of  anything 
in  record  to  contrarr,  they  will  be  upheld.  Hindi 
v.  Barboa,  58-121, '77. 

12676.  Instructions  foreign  to,  and  outside 
of,  case  made  by  pleadings,  are  erroneous. 
Evans  r.  GaUanline,  57-367,  '77. 

12671*  An  error  of  court  below,  in  overrul- 
ing a  motion  for  a  new  trial,  is  not  available  in 

6.  C.,  if  bill  of  exceptions  does  not  contain  evi- 
dence  and  verdict.  MUler  v.  Seliaman,  68-460, 
'77. 

12672.  Nor  if  evidence  is  not  in  record.  P<^- 
fmberger  v.  Bta^tlone,  67-288, 77 ;  Owen  t,  0am, 
57-291,  '77. 

1267S*  Objections  and  errors  to  action  of 
court,  to  be  considered  on  appeal,  must  be  dis- 
tinctly raifled.   AnaU  t.  Qaff,  58-543,  77.  ' 

12674.  Error  of  court  in  ordering  sale  of 
lands,  in  an  action  of  partition,  in  accordance 
with  report  of  commissioners,  and  a  verdict 
found  on  issues,  is  not  available  unless  objection 
were  made  and  exceptions  reserved  to  such  re- 
ttort  of  commissioners,  and  a  motion  was  made 
ior  a  new  trial  on  rendition  of  verdict.  Excep- 
tion to  report  of  sale  is  not  sufficient.  Kem  v. 
J&9^is>,  55-469,  >76. 

12675*  In  reviewing  an  order  reftislng  a 
new  trial,  only  such  errors  are  considered  as 
Were  assigned  as  error  in  motion  for  new  trial. 
Oriaelv.  SehnuU,  65-475,  '76. 

12676.  Additional  paragraphs.  When  a  de- 
murrer is  sustained  to  a  complaint,  and  a  "so 
'Called  second  paragraph"  is  filed,  differing  from 
the  first  only  in  the  prayer  for  relief,  the  "first 
paragraph  "  is  not  in  record,  and  ruling  on  de 
marrer  is  not  an  available  error.  IMtler  v.  3Ks- 
.fer,  64-172,  '76. 

12677.  Error  In  refusing  to  ^nt  a  con- 
'ttnnance,  is  a  cause  for  a  new  trial,  and,  in  S. 
C.,  is  only  available  on  an  assignment  of  error 
in  overruling  a  motion  for  a  new  trial.  .4r6uc^ 

McCoy,  68-63,  '76;  Girr  v.  Eaton,  42-385, 
*7S;  Seovillev,  Chapman,  17-470,  '61;  Kent  v. 
Laneon,  12-676,  '59. 

12678*  Action  by  ward  against  guardian. 
'The  only  relief  prayed  for  in  complaint  was,  to 
"  discharge  and  remove  the  defendant  from  his 
tmst  as  such  guardian."  There  was  no  aver- 
meat  that  guardian  had  any  money  for  which 


he  should  account,  nor  was  there  such  finding. 
Court  removed  guardian,  and  ordered  that  he 
report  immediately  and  pay  over  assets  belong- 
ing toward.  This  order  was  excepted  to.  Held; 
The  error  was  saved.  No  motion  for  new 
trial  was  oecesaarr.  Haneoek  v.  Heatmi,  58- 
111,  '76. 

12ft79.  Erroneous  ruling  on  motion  for  open 
and  close  is  ground  for  a  new  trial.  White  v. 
Oir/iOTt,  52-371, '76;  WhiieWaler Valley  R.  Co.  V. 
MeClure,  29-536,  '68. 

12680.  The  error  is  only  available  by  assi^- 
nient  of  error  in  ruling  on  motion  for  new  tnal. 
Id. 

12681.  On  appeal,  error  in  reftudng  a  new 
trial  is  not  avauable  when  bill  of  exceptions  is 
not  filed  in  time.    WimlmY.  Wimlm,  52-8,  '76. 

12682.  Error  In  OTOrmllng  a  motion  for 
a  new  trial,  for  reasons,  (I)  that  verdict  was 
not  sustained  by  evidence,  (2)  that  it  was  con- 
trary to  law,  (3)  that  it  was  contrary  to  evi- 
dence, (4)  excluding  certain  evidence,  (5)  jury 
disregarded  certain  instructions,  is  not  availa- 
ble in  absence  of  a  bill  of  exceptions.  Peterson 
V.  MeCaUmgh,  6<M5,  '75. 

12688.  Motion  for  change  of  venoe  from 
judge,  on  account  of  bias,  was  overruled.  Trial 
nad,  and  new  trial  granted.  Motion  for  such 
change  again  made,  and  allowed.  Ruling  on 
motion  when  first  made  is  not  available.  Kan- 
derkarr  v.  Stale,  51-91,  '75. 

12684.  When  the  state  appeals  in  a  erini- 
Inal  action^  and  only  question  reserved  is  upon 
the  overruling  of  a  motion  for  a  new  trial,  and 
such  ruling  is  not  assigned  as  error,  appeal  is 
not  within  sec.  119.  (R.  S.  '81,  1846.)  Whether 
such  exception  constitutes  a  '"point  of  law"  is 
not  decided.   State  v.  Ensey,  42-480,  *73. 

12686.  Default  having  been  taken  and  judg- 
ment rendered  on  a  good  complaint,  question  of 
"  too  large  a  judgment,"  can  not  be  assigned  for 
error  for  first  time  in  S.  C  Barnes  v.  Bdtf  89- 
328,  '72. 

12686.  If  a  motion  for  a  new  trial  were  cor- 
rectly overruled,  judgment  followed  as  of  course, 
and  an  assignment  of  error,  that  court  erred  in 
rendering  judgment,  has  no  foundation.  Mvivai 

B.  L.  Ins.  Co.  V.  MilUr,  39-475,  '72. 

12687.  Error  in  giving  or  reftising  in- 
structions, and  "  error  of  the  court  on  the  trial 
of  the  cause,"  are  not  assignable  as  errors  in  S. 

C,  but  only  as  grounds  for  motion  for  new  trial. 
Taylor  V.  ShOkett,  66-297,  '79. 

12688.  Where,  during  trial,  plaintiff  was  al- 
lowed to  amend  his  oomplalni,  error  in  over- 
ruling defendant's  motion  for  continuance  on 
that  account,  is  not  available  in  S.  C,  without 
having  been  made  ground  for  motion  for  new 
trial,    Morgan  v.  HyaU,  62-560,  '78. 

12689.  When  only  error  assigned  is  in  over- 
ruling a  motion  for  a  new  trial;  a  ground  that 
was  nut  set  forth  for  a  new  trial  in  court  below, 
can  not  be  considered  in  S.  C.  MeMuUen  v. 
Clark,  49-77,  '74. 

12690.  When  motion  for  a  new  trial,  was 
based  upon  a  refusal  to  give  certain  instruo- 
tions,  and  giving  of  verbal  instructions,  giving 
of  oral  modifications  of  instructions  can  not  oe 
complained  of  in  S.  0.  Id. 

12691.  The  rule  that  an  allied  error  in  trial 
will  not  be  considered  on  appeal  in  S.  C,  unless 
made  ground  of  a  motion  for  a  new  trial,  applies 
to  questions  of  lav,  reserved  on  trial,  under 
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uec  347.  2  R  8.  76,  177.  («.  R  a  '81,  630.) 
Slamer  t.  State,  61-360.  78. 

12693.  Error  in  giving  or  refusing  instruc- 
tion* is  ground  for  new  trial,  but  can  not  be  in- 
dependently assigned  on  appeal  to  8.  C  Bridge- 
waler  v.  Bridaewaier,  62-82,  78. 

12693.  Error  in  refbsln^  change  ef  Tense, 
or  an  instruction  asked,  is  cause  for  a  new 
trial,  and  can  not  be  presented  in  S.  C,  by 
independent  assignment  of  error.  £erlm  v. 
Ogle^  65-308,79. 

12694.  Unless  record  be  made  up  luder  sec 
1147  (R.  S.  '81,  630),  a  motion  for  a  new  trial  is 
necessary  to  bring  questions  arising  at  trial  be- 
fore a  C.    State  V.  SwarU,  9-221,  '57. 

12695.  Where  a  cause  has  been  submitted  to 
court  for  trial,  and  bill  of  exceptions  shows 
there  was  no  dispute  as  to  facts,  but  that  deci- 
sion turned  upon  a  point  of  law,  S.  C.  will  re- 
view decision,  though  no  motion  for  new  trial 
was  made.  Wiitkuw  v.  N.A.AS.  R.  Co.,  fr- 
ill, '54. 

12696*  Error  of  court  in  ruling  on  a  motion 
to  reject  Interrogatories  is  not  ground  for  a 
new  trial.  It  is  an  inde[>endent  assignable  er- 
ror.  Reed  V.  Spayde,  56-394,  77. . 

12697.  It  is  error  to  permit  a  wife  to  appear 
and  defend  for  her  insane  husband ;  but  if  plain- 
tiff sue  a  wife  and  her  insane  hiuband,  and 
make  no  effort  to  have  a  committee  or  guardian 
appointed  to  appear  for  him,  and  wife  appears 
ana  answers  for  him,  without  objection  to  her 
BUch-asBumed  ri^ht,  and  plaintin  voluntarily 
goes  to  trial  on  issues  so  formed,  plaintiff,  by  a 
motion  in  arrest,  can  not  avail  himself  of  error. 
Younl  V.  Tuntpaugk,  8»-46,  70. 

12698.  Where,  after  a  motion  for  a  new  trial 
has  been  overruled,  and  time  given  to  file  a  bill 
of  exceptions,  one  of  parties  making  motion 
causes  to  be  entered  of  record  a  withdrawal  of 
motion,  and  also  a  waiver  of  leave  to  file  a  bill 
of  exceptions,  he  can  not,  on  appeal,  assign 
error  on  overruling  of  motion,  or  present  any 
question  reserved  by  a  bill  of  exceptions  taken 
by  a  co-defendant.  Mak^xaec  v.  i)Riiw,  27-352, 
'66. 

12699.  Fallnre  to  raise  the  qnestloa  of 
want  of  Jurisdiction  b^  demurrer  or  answer 
will  not  be  deemed  a  waiver  of  jurisdiction  of 
court  over  subject-matter.  It  may  be  raised  for 
first  time  in  S.  C.  by  an  assij^ment,  for  error, 
that  court  did  not  possess  jurisdiction  over  sub- 
ject-matter.   Lane  V.  Tayior^  40-190,  72, 

13700.  Errors  asHigncd  in  S.  C,  but  not  dis- 
cussed by  counsel  in  brief,  are  waived.  Afarick 
V.  6S-327,  78 ;  WUliam  v  yesbU,  65-171, 
79. 

12701.  In  regard  to  an  error  assigned,  brief 
contained  following:  "  We  are  satisfied  the  bill 
of  exceptions  is  imperfect  as  to  the  evidence,  and 
will  not,  tlierefore,  argue  the  motion  for  a  new 
trial."  Held;  express  waiver  of  alleged  er- 
ror.   Than>  V.  JinreU,  «6-52,  79. 

12702.  Where  overruling  of  a  demurrer  to  a 
bill  to  revive  a  decree,  was  assigned  for  error. 
HHd;  assignment  would  not  be  noticed,  because 
grounds  of  demurrer  were  not  pointed  out  in 
appellant's  brief.     Z/ictdy  v.  i/crnfiy,  9-.536,  '57. 

12708.  Where  positions  taken  against  judg- 
ment below  are  not  argued  or  supported  by 
authority,  they  may  be  considered  as  waived. 
Mtn^ord  V.  Thomas,  10-167,  '58. 

12704.  The  S.  C.  will  not  consider  an  error 


assigoed  that  has  been  waived.  Witt  v.  £isA, 
66-72,  -77. 

12705.  A  party  can  not,  after  having  hU 
benefltof  ajndnient  as  a  set-off,  complain,  on 
appeal,  that,  in  his  notice  of  set-off,  judgment 
was  misdescribed,  if  no  advantage  was  taken  of 
misdescription.    Deam/v.  Moore,  lS-418,  '59. 

12706.  It  is  no  error  for  the  court  to  allow  a 
party  to  enter  a  remittitur  of  excess  of  damages 
found  by  jury  in  his  favor.  Murray  v.  ^illm, 
69-56,  '77;  Cotditn  v.  Jlfifler,  1  Blf.  296,  '24. 

12707.  Sack  remittitur  mar  be  nude  after 

judgment  had  been  entered  ana  signed,  withhi 
term.    LambeH  v.  Bladcman,  1  Blf.  59,  '20. 

12708.  On  appeal,  it  may  be  assigned  as 
error,  that  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  althoogh 
no  demurrer  was  filed  below.  The  question  it 
not  waived,  SeM  v.  Ind^poUa  Wagon  Works,  48- 
76,  74;  Dam  v.  Perry,  41-305,  72;  Mener  v. 
BitUrwn,  41-140,  72. 

12709.  The  \nrj  fimnd  qwelallr  that  then- 
was  no  breach  oi  warranty.  Therefor^  error  in. 
striking  out  evidence  measuring  damages  aris- 
ing from  breach,  is  not  available.  dineT.ifyen,. 
6f-304,  '78. 

12710.  Exception  to  a  special  finding,  when 
it  had  not  been  requested,  nor  signed  by  the- 
judge,  nor  in  biU  of  exceptions,  will  not  present. 
any  question  to  S.  C  ^rawn  v.  Brown,  4t-474, 
'73. 

12711.  An  exception  to  the  mlingof  tha- 
court  in  refusing  defendant's  motion  for  a  judg- 
ment, in  his  favor,  on  special  findings,  bringa- 
correctness  of  such  ruling  before  S.  C.  Horn  v. 
B>erknrt,  17 -U6,  '61. 

12712.  It  is  a  harmless  error  to  strike  eat 
interrogatories  to  the  jury,  answers  to  which 
would  decide  only  parts  of  evidence,  and  woald 
not  control  a  general  verdict.  Mviual  B.  L. 
Iiu.  Co.  V.  Canwm,  48-264,  '74. 

1^713.  Error  in  overruling  a  motion  pend- 
ing an  appeal  for  an  order  to  make  and  return 
a  full  and  complete  transcript  of  proceedings,, 
is  not  available  when  record  does  not  show  that 
such  complete  transcript  is  not  already  filed.- 
SooUen  T.  DivtiboM,  46-301,  74. 

12714.  Dissolving  a  restraining  order,  and 
not  deciding  meriUi,  is  no  error.  Appkyate  v. 
Edimrds^  45-329,  '73. 

12715.  Error  In  taxing  costs  of  a  reporter's 
fee  is  not  available,  unless  it  is  reserved.  X^lar 
v.  RIee,  44-103,  '73. 

12716.  When  a8etH)irha8  been  Improper- 
ly  filed  in  an  action,  an  objection  by  plaintiff' 
to  filing  of  such  set-off  can  not  be  reached  by 
any  of  the  statutory  causes  of  demurrer.  It 
can  not  be  said  that  an  objection,  which  could 
not  be  reached  or  presented  by  a  demurrer,  is 
waived  bv  a  failure  to  demur.  Bail  v.  SimmSf. 
60-162,  '77. 

12717.  An  erroroommitted  in  a  cause  after- 
ward transferred  to  superior  court,  mast  be 
assigned  as  error  in  latter  court,  in  gmem)  term,, 
or  it  will  not  \tc  available  in  8.  C.  Ififacm 
V^utur,  55-584,  '77. 

12718.  When  a  Judgment  Is  confessed  by  a 

warrant  of  attorney,  and  defendant,  by  warrant,, 
did  authorize  the  nttomepr  "to  release  all  er- 
rors," and  a  judgment  waiving  all  errors  was 
accordincly  rendered,  execution  of  power  first 
being  duly  proved  to  satisfaction  of  court,  when 
pleaded  by  way  of  answer  to  assignment  of  error* 
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in  the  S.  C,  will  bar  prooeedings  on  error  for  in- 
Boffioencjof  complaint  Bayav.  Onry,  86-368, 
71. 

1S719.  The  release  must  be  pleaded  epeci- 
allT,  to  be  available.  VeaeJt  v.  Pusnx.  '54 : 
AtSma  V.  Bean,  4  BU.  128,  '35. 

18780*  When  a  complaint  on  its  face  sfaovs 
a  valid  cause  of  action,  and  exhibit  is  not  made 
of  instroment  in  writing  on  which  it  is  founded, 
objection  can  not  be  taken  for  first  time  in  S. 
C.   (W  V.  Fbttenon,  82-135,  '69. 

18781.  Serrlee  can  not  be  objected  to  for 
first  time  in  S.  C.  CUgg  t.  Billenoa,  88-135,  '69 ; 
WhUegide  v.  Adama,  2^250,  '66. 

18788.  Kor  can  objectioDB  to  a  serrice  be  con- 
sidered that  were  not  made  below.  B.  &C.  B. 
Co.  V.  Lawrenee,  29-622,  '68. 

18788.  No  error  can  be  assigned  for  sustain- 
ing a  demurrer  to  a  complaint  When  amended 
complaint  has  been  filed.  Seotten  t.  Lonofdlam, 
40-24, 72. 

12784.  A  demurrer  was  sustained  to  a  com- 
plaint for  an  injunction,  and  restraining  order 
was  dissolved.  An  amended  complaint  was 
filed  and  appeal  taken,  and  both  actions  of 
court  assignea  as  error.  Held;  snstalnblff  of 
tkedmnrrer  eonld  not  be  assigned  for  error, 
u  there  was  no  final  judgment.  Gould  v.  HouBe, 
4<M08,72. 

12786.  Error  in  a  rehisal  to  grant  a  trial 
feTjary  is  not  available  when  no  bill  of  excep- 
dons  is  in  record, showing  thatparties  demanded, 
or  that  court  refused,  a  trial  by  juiy.  ^atuerv. 
iort.  87-89, '71. 

18786.  Where  answers  of  Interrogatories 

to  party  are  not  given  in  evidence,  error  in  re- 
fusing to  strike  them  out  is  harmless.  Slott  v. 
SmOL  70-298,  '80. 

12787.  In  suit  npon  note  against  makers,  re- 
lation of  principal  and  surety  not  being  shown 
by  record,  it  is  error  for  court  to  direct  a  ver- 
dict for  certain  of  defendants ;  but  such  error  is 
not  available  to  a  o»4efendant  against 
whom  verdict  has  been  fonnd.  Forgty  v.  First 
HaL  Bank  Cambridge  City,  66-1 23,  '79. 

12728.  The  question  of  error  in  court  below, 

Ermitting  complaint  to  be  amended  after  the 
idln^  had  iKten  announced,  is  not  presented 
by  assignments  in  error,  that  court  erred  in  ovei^ 
mliiw  demurrer  to  oomplaiot  and  motion  in  ar- 
rest of  judgment  Durham  r.  Fe^heimer,  67-36, 
■79. 

18720.  Sastaining  a  motion  to  challenge  a 
Jirorfitriaeoniiietenej,  is  not  sufficient  ground 
lor  reversing  a  judgment,  on  appeal  to  S.  C, 
unless  complaining  party  shows  that  he  was  in- 
jured thereby.    Coryell  T.  Stone,  02-307,  '78. 

127SO.  Information  for  retailing  llqnor 
iid  not  allege  price.  No  motion  to  quash  or  in 
srrest  ffdd;  no  question  upon  sumcienoy  of 
information  was  raised.  v.  SUUe,  6-239, 

'64. 

12781.  If  there  were  errors  la  the  pro- 
ceedings of  board  of  commissioners,  in  con- 
nection with  a  tax  levied  as  an  appropriation 
for  a  railroad  company,  a  correction  of  it  must 
be  addressed,  in  first  instance,  to  such  board, 
and  not  to  C.  C.    Biainger  v.  Bell,  66-445,  '79. 

12732.  The  party  who,  by  his  pleading,  has 
tendered  an  Immaterial  Issne,  can  not  have 
the  iud^ent  reversed  because  case  was  tried 
on  that  issue  and  judgment  was,  therefore,  not 
decisive  of  merits,   (flieal  v.  Wade,  8-410,  '52. 

18788.  Defendant  could  assign  as  error  that 
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a  cause  had  been  tried  without  an  issne- 

Burion  v.  Joknaon,  2-339,  '50. 

12784.  S.  C.  will  not  search  record  for  sup- 
posed errors.  Under  rule  IV,  the  party  alleg- 
ing errors  "  must  refer  to  record,  by  pturo  and 
line,  for  any  matter"  so  relied  on.  Moat  v.- 
Woodt,  67-319,  '79, 

12786.  Error  in  reflisln;  a  temporary  lo- 
junctlon  is  unavailable  where  a  subsequent  trial 
of  cause  for  a  permanent  injunction  shows  no- 
merits  in  plaintiffs  petition.    Wood  v.  Biee,  68> 

-320,  '79. 

18786.  Not  error  to  refuse  to  have  a  part, 
of  the  issues  tried  by  jury,  and  others  by  court. 
C.ACB.CO.V.  McFaTland,  82-469,  '64. 

18787*  A  party  to  record  can  not  take  advan- 
tage  of  an  error  m  favor  of  another,  where  he- 
was  not  injured.  TFeafaott  v.  Huff,  18-246,  '62. 

18788.  Suit  on  a  note.  Parties  appear,  file- 
no  answer,  waive  a  jury  and  submit  the  matters- 
to  court,  and  judgment  is  rendered  for  plaintiff. 
Held;  tnere  was  no  error,  by  reason  of  a  trial 
without  issue.   Seott  v.  DHAU,  14-17,  '59. 

in.  Harmless  Error. 

12789.  If  all  material  facts  alleged  in  an- 
swer may  be  given  in  evidence  under  genera 
denial,  overruling  demurrer  thereto  is  harm- 
less.   Botoen  v.  /wfard,  71-177,  '80;  Tkomaty. 
HamUtm,  71-277,  '80. 

12740.  Also  sustaining  demurrer  to  a  para- 
graph alleging  facts  admissible  nnder  a  remain- 
ing paragraph.  Hon  v.  Hon,  70-135,  '80.  Ct 
Barrvi  v.  Boon^  69-300,  '79 ;  Bd.  Com't  Ormie 
Co.  V.  Woods,  69-356,  '79 ;  Milroy  v.  Qtnnn,  69- 
406,  '79 ;  Davis  v.  Slate,  68-104,  '79 ;  Fowd  v. 
Gregg,  68-399, '79;  SkeUenbargerv.  Blake,Q7-75,. 
'79;  Ch^-itmanv.  Perrin,  67-686,  79;  Hadley  v. 
Stale,  66-271,  '79;  LoeJce  v.  Merehantif  Nat'l 
Bank,  66-364,  '79;  JVorfor  v.  CoU,  66-676, '79  : 
Hadley  v.  iVoMer,  64-137,  78 ;  May  v.  Biney,  99- 
-4,  '78 ;  Alvord  T.  ^t^A,  68-58,  '78 ;  De  Armmd 
V.  Stonemati,  68-386,  '78  ;  Noah  v.  Angle,  68-426. 
78;  McGiU  v.  iVesofey,  62-193,  78;  T.  W.  d: 
JJ.  Cb.  T.  Crafl,  62-390,  '78 ;  Beynoldav.  Stale,  61 
-392, '78;  Stook  v.  SiTioer  Manfg  Co.,  61-520^ 
'78;  -Rw-ierv.  SUivrs,  8^295,  71 ;  Dice  v.  Morris^ 
82-283, '69:  McOabe  v.  Baney,  32-309,  '69; 
Pence  V.  McPherton.  80-66,  '68;  I.  &  C.  B.  Co.  v. 
Butherford,  29-82,  *67;  OrotBman  v.  Lauber,  29- 
618,  '68;  Fugit  v.  Sirenbury,  27-54, '66;  Latter, 
State,  id.  108,  '66;  City  Logarmporl  v.  Wright,  25- 
612,  '66;  Anthony  v.  ^onaker,  18-273,  '62-,. 
Campbell  V.  Staaey,  12-70,  '59 ;  mioU  v.  Wright^ 

7-  374,  '66;  Chenotnth  v.  Hieks,  5-224,  '54  ;  Bur- 
ton V.  Chchran,  4-289,  '53  ;  Judah  v.  A.  X.  S  Ins. 
Co.,  id.  333,  '53;  Wood  v.  Cmnvums,  8-418,  '52;. 
Murphy  V.  Jones,  7-629,  '66;  SUmer  v.  Ellis,  6- 
152,  '55 ;  Steimrt  v.  Slate,  4-396/53 ;  Mmrhead  v. 
Snyder,  id.  486,  '53 ;  Oirter  v.  Tkomas,  8-213,  "ei. 

12741a  Where,  under  a  common  count  in  de- 
claration, the  evidence  at  trial  was  admissible, 
judgment  for  plaintiff  wilt  nut  be  reversed  be- 
cause a  special  count  was  bad.    Gorier  v.  l^omasy 

8-  213.  '51. 

12742,  No  error  to  disallow  evidence  to  prove 
a  fact  admitted  by  pleadings.  Bird  v.  Lanimf, 
7-615,  '56. 

13743.  Judgment  will  not  be  reversed  on 
ground  that  immaterial  evidence  was  admitted^ 
unless  it  appears  that  it  might  have  injured  the 
complaining  party.  MoDermitt  v.  Hv&mh,  85- 
232,^66;  Wayne  Co.  T.  Co.  v.  Berry,  6-286,  '54- 
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12744.  And  in  such  case,  it  must  be  objected 
to  below.    HoUotL-dl  v.  Simo>ison,  21-398,  '63, 

12745*  Judgment  will  not  be  reversed  for 
error  not  affecting  flubHtantial  rifthts  of  party. 
Morge  V.  Morse,  ia-laii,  'GS.  Cf.  Slate  v.  Bonham, 
18-231,  '62;  Louden  v.  Dieimm,  10-387,  '62; 
Aldm  V.  Barbour,  8-414,  '52. 

12740.  Where  correct  result  is  reached  be- 
low, error  in  mode  of  reaching  it  is  liarmless. 
Molcraft  V.  King,  2&-352,  '63. 

12?47.  A  party  can  not  complain  of  an  in- 
struction which,  though  not  strictly  applicable 
to  evidence,  ret,  taken  as  a  whole,  does  him  no 
injustice.  Hummel  J)fner,l<t-8i, 'SO;  L.  M. 
&  B.  R.  Co.  V.  Murdock,  68-137,  '79;  Bi'nnK  v. 
Slate,  6«-428,  '79:  WhUman  v.  Meimter,  84-487, 
■70;  WaUace  V.  Crarena,  84-534,  '70;  HnllocJc  v. 
Igleharl,  80-327,  '68;  Lvnch  v.  Leurx,  80-411, 
'68;  Fellcner  V.  ScftrUt,  29-154,  '67;  Anderton  v. 
OAk,  20-329, '66;  HubbUv.  TTW^A/,  28-322, '64 ; 
Hamilbm  r.  MaUock,  22-47,  '64. 

12748*  Trial  of  issues  of  fact  pending  an  is- 
sue of  law  on  demurrer  to  immaterial  paragraph 
of  reply,  harmless  error.  Botre  v.  Lewis,  80-163, 
'G8. 

12749.  No  error  in  overruling  motion  in  ar- 
rest, on  ground  that  land  was  incorreclly  de- 
scribed in  complaint  for  foreclosure,  when  cor- 
rectly described  in  mortK:>ge  filed  therewith. 
Benner  v.  Bragg,  e8-;t38,  '79. 

12750.  S.  C.  will  not  reverse  judgment  for 
error  in  refusing  to  strike  from  a  pleading  im- 
material  matter  or  surplusage.  Gift  v.  Siute,  72- 
266,  '80.  Nor  in  granting  new  trial,  unless  rec- 
ord show  manifest  injustice  to  pariv  complain- 
ing. Leary  v.  t^  t,  72-418,  '80;  Ilx^r  v.  Pais- 
ley,  72-497,  '80.  Of.  Tfumas  v.  Hamilton,  71- 
277,  '80;  Woolen  v.  Wishmler,  70-108,  '80  ;  Hoit  v. 
Hon,  70-135, '80;  Penna<.'o.v.  nol(Urmcin,(l9-lB, 
'79:  ^toft  T.  Fitv,  80-91,  '79;  Child  v.  Sawn, 
«»-230'79;  Cbz  v.  Bird,  65-277, '79 ;  Scheiblev. 
taw,  65-332,  '79;  Vandever  v.  Qarshmlei;  68- 
185,  78. 

12751.  Refusal  to  admit  certain  evidence, 
record  not  showing  that  it  would  have  influ- 
enced the  case,  is  harmless.  Higgint  v.  State,  7- 
549,  '56. 

12752.  In  proceeding  to  enforce  assesfuuents 
of  benefits  arising  from  a  ditch,  it  is  harmless 
error  as  to  defendant  that  more  land  was  as- 
sessed than  was  described  in  the  petition.  Bate 
T.  SheftA,  50-329,  '75. 

12753.  If  parts  of  a  deposition  to  which  ob- 
jection is  made  were  not  read  in  evidence,  a 
reftual  to  snpuress  such  parts  is  harmless. 
Seott  T.  Ind'pl$  Wagon  Workt,  48-75,74;  Smiths. 
SmUh,  8-303,  '52. 

12754.  It  is  no  error  to  overrule  a  general 
motion  when,  as  to  a  part  of  subject-matter,  it 
should  be  overruled.  AnderMn  v.  O.  K.  <£  C.  T. 
Co.,  48-467, 74. 

12755.  It  is  a  harmless  error  to  render  a 
Jadgment  against  an  estate  "without  relieV 
etc.,  as  there  can  be  no  sale  on  execution.  Id. 

12756.  Giving  instructions,  per  «e  wrong, 
which,  as  applied  to  evidence,  have  not  done 
any  injury,  is  a  harmiejis  error.  Hayden  v. 
Sougp;  o6-42,  '77 ;  Stipp  V.  Upring  MUl,  etc.,  Gravel 
Jt  Co.,  84-16,  76. 

12757.  It  is  a  harmletw  error  to  sustain  a  de- 
murrer to  an  argumentative  denial.  HiJlv.  Oust, 
55-45,  '76. 

12758.  Instrnctlons  that  do  no  bariu,do 
not  constitQte  available  errors.  BickaTdam  v.  ^ate. 


65-  381,  '76  ;  BiUingdey  v.  Suue  Bank  Ind.,  8-375, 
'52. 

12359.  The  adnOssion  of  irrelevant  and 
iU^^  evidence,  on  a  point  not  in  issn^  when 
verdict  was  not  based  upon  it,  nor  influenced 

therebv,  is  a  harmless  error.    BeUia  v.  Johnaon, 

66-  139,  77. 

12760.  Also,  when  it  does  not  prejudice  pai^ 
ty  complaining.    Seotlen  v.  State,  ol-52,  '75. 

12761.  The  S.  C.  will  not  reverse  a  judgment 
for  intermediate  errors,  when  there  has  been  a 
fair  trial  on  the  merits.  Whitworth  v.  BaUard, 
56-279,  77:  Pennington  v.  Aave,  16-323,  *60; 
Cheek  V.  Gkm,  8-286,  '52. 

12762.  Norwhere  it  is  right,  though  placed 
on  the  wrong  ground.  H^ate  v.  Mtehad*,  8  BIL 
436,  '47. 

12763.  Sustaining  a  demurrer  to  an  answer 
amounting  only  to  a  general  denial,  and  gen- 
eral denial  is  pleaded,  is  a  harmless  error.  Hoi- 
shire  V.  Euxtn,  o7-561,  '77. 

12764.  Or  to  a  general  denial,  when  general 
dental  is  already  pleaded.  Heavenridge  v.  AWaon, 
56-90,  '77  ;  Lowry  v.  Megee,  62-107,  75. 

127G5.  Or  in  sustaining  a  demurrer  to,  or 
striking  a  pleading  that  may  be  proved  under 
other  pleadings.  Wofcott  v,  Ensiija,  58-70,  '76; 
WkUe  V.  Whitney,  51-124,  '75 :  Dw^aa  V.  Blankr- 
aiship,  50-160,  75;  Q.  A  B.  S.  M.  Co.  v.  Bama, 
49-136,  74. 

12768.  A  subsequent  irltbdnwal  of  the 
general  denial  can  not  render  action  of  court 
erroneous,  when  such  action  was  harmless  be- 
cause general  denial  was  pleaded.  CB-Go. 
V.  State,  87-489,  71. 

127(17.  In  same  paragraph  of  a  complainton 
a  contract  for  labor,  artd  material  furnished 
thereunder,  it  is  error  to  join  a  demand  for  extra 
work.  Such  matter  should  be  contained  in  an 
additional  paragrapli.  iTi/tionv.  i%mnanii,67- 
480,  '77. 

12768.  Snch  matter,  if  made  a  part  of  com- 
plaint, and  if  no  motion  is  made  to  strike  it  out, 
and  if  jury  retam  a  special  verdict,  that  plain- 
tiff is  not  entitled  to  anything  for  such  extra 
work,  forms  a  harmless  error.  Id. 

12769.  It  is  barmleas  error  to  give  Instmo- 
tlons  (in  an  action  for  breach  of  marriage  con- 
tract), to  find  forplaintifTon  proof  ofpromiseto 
marry  plaintiff,  by  defendant,  without  proof  of 
a  mutual  promise,  when  the  Jury  made  a  spec* 
lal  verdict  "that  there  was  marriase  contract 
between  plaintifT  and  defendant  Verdict 
showed  error  was  h&rmless.  Wilda  v.  Bogan,  67- 
463. '77.  • 

12770.  Erroneonsly  sustaining  demurrer. 

If,  in  a  suit  tried  on  general  issue  since  B.  S. 
'43,  a  verdict  and  judgment  have  been  rendered 
for  plaintiff,  judgment  will  not  be  reversed, 
merely  because  u  demurrer  to  a  special  plea  was 
erroneously  sustained,  if  matter  specially  pleaded 
was  admissible  in  evidence  under  general  issue. 
rAmiiasv.A-iVfr,  8-369, '52;  IWiwrn  v.  Barftour, 
5-178, '54;  Harrison  y.  Bryant,  id.  160;  Ckritman 
V.  Melne,  6-487,  '65. 

12771.  An  erroneous  ruling  in  refusing  to 
admit  erldencCi  is  a  harmless  error,  if  court 
afterward  agree  that  such  evidence  may  be  ad- 
mitted.   Gebkarf  V.  Burkett,  57-378,  77. 

12772.  Error  in  admitting  evidence,  maj  be 
corrected  hj  instructions,  not  to  consider  it 
unless  certain  other  matters  are  proven.  Qtb- 
haH  V.  Burkea,  67-378,  '77. 

12778.  It  is  not  error  to  sustain  an  infbimal 
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demnrrer  to  a  bad  answer.  Dams  t.  Qntn,  57- 
493,  77. 

12774.  Witness  testified  the  defendant  told 
him  "  he  owned  the  fann."  On  cross-examina- 
tion, he  was  asked  "  to  state  all  that  was  said  in 
the  conversation."  Objection  to  question  was 
sustained.  Nothing  was  shown  that  there  was 
*ay  conversation,  except  that  stated.  It  does 
not  appear  that  defendant  was  harmed.  Held  ; 
a  harmless  error.    Harper  T.  Harper,  57-647,  '77. 

13775>  Where,  in  efibrt  to  get  a  perfectly 
impartial  jury,  a  challenge  to  a  Jnror  for  a 
cause  which  did  not  render  him  incompetent,  is 
sustained,  and  result  is  achieved,  cause  will  not 
be  revenwd.  HtoMton  v.aAFl.W.B.  Qt.,  16- 
275,  '61. 

12776.  Where  InstmctloMs,  together,  ex- 
preffl  the  law,  at  least  fairly  enough  for  appel- 
lant, judgment  will  not  be  reversed  because  parts 
of  them,  taken  separately,  may  be  erroneous. 
Sfutw  V.  Saam,  9-617,  '57. 

12777.  A  demurrer  was  sustained  to  a 
paragraph  of  an  answer,  which  set  out  a  writ- 
ten agreement.  The  agreement  was  admissible 
in  evidence  under  other  paragraphs.  Held  ;  de- 
fendant must  be  presumed  toliave  had  full  ben- 
efit of  ^eement    Bolton  v.  Miller,  6-%2,  '55. 

1S77S.  A.  demurrer  was  sostalned  to  an 
AHSWer,  but  plaintiff  wns  compelled  to  enter 
upon  a  course  of  evidence  that  covered  ground 
«o  set  up,  and  rendered  evidence  of  facts  alleged 
therein  admissible.  Defendant  also  adduced 
«vidence  to  prove  those  facts.  Held  ;  overruling 
demurrer  unimportant.  Speerv.Speer,  7 -178, '5o. 

12779.  If,  in  an  action  ujwn  a  forfeited  re- 
cognizance, the  answer  admit  execution  of  re- 
cognizance, its  admls^H  bk  erldenee  is  not  an 
error  of  which  defendant  can  complain.  Voiaw 
V.  Stale,  12-497,  '59. 

12780.  Where  nothing  was  claimed  upon  a 
paragraph  of  a  complaint,  and  no  evidence  was 
offereid  in  support  of  it,  a  trial  without  an  issue 
upon  it  wilt  not  authorize  a  reversal  of  judg- 
ment. Hipe8  V.  Cochran,  lS-175,  '59. 

12781.  Every  man  being  presumed  to  be  sane 
nnttl  contraiy  appears,  rqeetlOB  Of  erldence 
tending  to  prove  sanity  of  a  grantor  in  a  deed, 
where  no  evidence  has  been  introduced  to  prove 
him  insane,  is  not  error.  Dtarmand  t.  Deaimond, 
12-455,  '59. 

12782.  An  entry  ofajndgmentagain8t"rf«- 
/endants,"  instead  of  "  d^endasU,"  is  not  a  cause  for 
reversal,  but  will  be  deemed  amended  below  1^ 
&  C.    Lemen  v.  Yoang,  14-^,  '59. 

1278S.  Not  error,  hj  Instmetlon  to  with- 
draw a  question,  whether  there  was  an  agree- 
ment, as  alleged  in  answer,  when  there  was  no 
evidence  from  which  jury  might  have  conclu- 
ded that  there  was  such  agreement.  Sering  v. 
J)oan,  28-455,  '64. 

12784.  Harmless  error  to  refuse  a  contln- 
WUiCe,  if  subsequently,  during  same  term,  one 
was  granted,  though  for  other  reasons.  Adama 
V.  Adams,  28-50,  '64. 

12785.  In  an  action  for  damages  arising  from 
the  negligence  of  defendant  in  causing  death  of 
decedent.  Where  jury  were  instructed  to  find 
that  death  of  deceased  was  caused  by  wrongful 
act  of  defendant,  it  is  not  error  to  refuse  an  in- 
struction that  blow  given  by  defendant  to  de- 
ceased must  have  been  proximate  cause  of 
death  of  decedent.  J.  M.  A  I.  S.  Co.  v.  Riley, 
S9-56S,  '72. 

12796*  Also,  not  error  to  refuse  to  instruct, 


that  if  decedent  had  a  tendency  to  insanity  or 
disease,  and  be  received  injury  which  produced 
his  death,  which  injury  would  not  have  produced 
death  in  a  well  person,  injury  was  not  proximate 
cause  of  his  death.  Id. 

12787.  Where,  on  trial  on  indictment  for  as- 
sault and  battery  with  intent  to  murder,  court, 
in  one  charge,  gave  an  accurate  statutory  de- 
scription of  crime  charged,  and  evidence  showed 
that  battery  was  perpetrated  unlawfully,  error 
in  omitting  word  unlaipfully,  in  same  connection, 
in  another  charge,  was  harmless.  ItoUiiiB'v.  Stale, 
62-46,  '78. 

12788.  Where,  in  such  a  case,  defendant  is 
found  guilty  only  uf  simple  assault  and  battery, 
error  in  an  instruction,  as  to  intent  charged,  is 
harmless.  Id. 

12789.  Permitting  an  Incompetent  wit- 
ness to  testify  will  be  presumed  to  have  been 
a  harmful  error.  Wimnm  v.  Wixman,  78-112, 
'80. 

12790.  The  refusal  to  permit  a  nolle  prose- 

3ui  is  no  ground  for  a  writ  of  error,  after  a  ver- 
ict  and  judgment  for  defendant  SlaU  v.  Dtait, 
4  Blf.  34o,  '37. 

12791.  On  trial  of  one  charged  with  murder 
of  his  wife,  it  was  harmless  error  to  permit  the 
state  to  show  feeling  which  had  existed  be- 
tween witness  and  deceased  several  years  Iwfore 
trial.    Binm  v.  Staie,  66-428,  79. 

12792.  When  a  question  is  asked  a  witness 
regarding  a  certain  matter,  and  his  answer  is 
that  he  "doesn't  know  about  it,"  such  a  ques- 
tion is  harmless.  Pence  v.  Makepeace,  66-345, 
'79. 

12798.  Where  a  demurrer  has  been  sustained 
to  a  paragraph  of  an  answer,  provable  under 
the  general  denial,  subsequent  withdrawal  of 
general  denial  can  not  make  ruling  fatally  er- 
roneous, it  not  being  so  at  time  it  was  made. 
Reeder  v.  Maranda,  66-485,  '79. 

12794.  When  a  judgment  is  rendered  on  one 
of  several  paragraphs,  and  error  in  ruling  on 
others  is  harmless,  and  will  not  be  reviewed. 
Retd  V.  Douoan,  54-306,  '76. 

12705*  When  court,  in  charge  to  jury,  as- 
sumes a  fact  to  exist  that  is  favor  of  party 
complaining,  it  is  a  harmless  error.  He  can  not 
comolain.    Fertpuon  v.  Homer,  68-438,  '77. 

12796.  Where  one  of  several  instructions, 
if  standing  alone,  might  be  objectionable,  if  it 
can  not  mislead  jury,  and  if  all  instructions, 
taken  t«^ther,  properly  state  law,  giving  of 
such  instruction  is  not  available  error.  Brooks 
V.  Allen,  62-tOl,  '78. 

12797.  Error  in  refusing  to  strike  out  cer- 
tain portions  nf  a  pleading  18  hamfleu.  if  evi- 
dence in  proof  of  same  was  refused.  Ckdmn  v. 
Slate,  64-96,  '78. 

12798.  Where,  on  cross-examination,  a 
question  and  answer,  taken  together,  are  harm- 
less, error  in  permitting  question  is  harmless. 
Con/eU  V.  Sime,  62-307,  '78. 

12799.  Overruling  a  demnrrer  to  the  first 
of  two  paragraphs  of  a  complaint  is  immate- 
rial when  there  has  been  a  special  finding  of 
the  facts,  and  a  judgment  thereon,  and  fact8 
found,  correspond  with  averments  of  second  par- 
agraph, as  action  must  stand  or  fall  with  second 
paragraph.    Martin  v,  Cauble,  72-67,  '80. 

13800.  When  evidence  is  not  in  record,  Su- 
preme Court  will  presume  that  an  error  In  OTer- 
rnling  a  demnrrer  to  a  bad  answer,  was 
harmful.   Kimblt  v.  Chmlie,  55-140,  '76. 
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12801.  Where  finding  of  court  was  upon  first 
and  third  paragraphs  of  complaint,  error  in 
overruling  demurrer  to  second  paragraph  vas 
harmless.    Hadtev  v.  Sfale,  0^271,  '79. 

12802.  Defendant,  on  trial  for  murder,  coald 
not  complain  of  a  clerical  error  in  an  instruc- 
tion in  bis  faror.   Binrnv.  SlaU,Q^28,'79. 

1280S>  Complaint  against  a  firm,  alleged  to 
be  composed  of  A  and  others ;  two  paragraphs 
counting  on  notes,  third  on  an  account.  An- 
swer by  A'a  co-defendants:  (1)  general  denial 
nnderoath;  (2)  that  such  firm  was  composed 
solely  of  A  and  a  certain  incorporated  com- 
pany, and  that  such  co-defendants  were  not  liable 
on  notes.  Demurrer  to  special  answer  sustained. 
Meld;  sustaining  demurrer,  if  error,  was  harm- 
less after  trial ;  as  facts  alleged  in  special  an- 
swer were  admissible  under  verified  general  de- 
nial.   Root  y.  Hibben,  0«-247,  '79. 

12804.  Verdict  of  guilty  on  one  count  of 
indictment,  silent  as  to  others,  is  equivalent  to 
acquittal  as  to  them,  and  error  In  orerralinr 
motion  to  quash  them  is  harmless.  IHetinmm 
V.  Sfote,  70-247,  '80. 

12805.  It  is  not  material  on  error  whether 
deposition  read  by  plaintifT,  at  trial,  should 
have  been  suppressed  or  not,  if  evidence  was 
sufficient  without  it  to  sustain  suit.  BiUinnity 
T.  StaU  B'k  of  Ind.,  3-375,  '52 ;  Hvnt  v.  £ai- 
ley,  4-630,  '53.  Cf.  J/cniAom  v.  Doe,  1  Blf.  157, 
'22;  Wright  v.  Stuart,  5  Blf.  120,  '39:  Morton  v. 
White,  6-338,  '54;  Rodman  v.  Kelly,  18-377,  '69. 

12806.  Suit  on  note,  against  makers,  and  to 
foreclose  mortgage.  Answer  by  A,  of  surety- 
ship, and  extension  of  time  by  agreement,  for 
consideration,  between  pftyeeatul  principal,  with- 
out A's  knowledge  or  consent.  Reply :  I,  denial ;  2, 
allying  written  consent  and  agreement  of  A  for 
such  extension,  indorsed  on  note  filed  with  com- 
plaint. Held ;  second  paragraph  of  reply 
amounted  only  to  an  argumentative  denial, 
and  as  facts  alleged  could  have  been  given  un- 
der general  denial  pleaded,  ruling  on  demurrer 
thereto  was  harmless  error.  Jordan  v.  JyHcur, 
71-199,  '90. 

12807.  Error  in  overruling  demurrer  to  an- 
swer, is  rendered  harmless  by  admission  in  agreed 
statement  of  facts,  that  allegations  of  answer 
are  true.    S(a/e  v.  Blanch,  70-204,  '80. 

12808.  It  is  a  harmless  error  to  refuse  to  ad- 
mit evidence  that  fails  to  prove  a  fatal  defect 
in  proof.   Shipl^  v.  Skook;'!i-bU,'m. 

12800.  Action  between  adjoining  land  own- 
en.  Complaint  alleged  that  defendant  had  ob- 
structed and  diverted  the  flow  of  a  stream  of 
water  from  its  natural  channel  and  caused  it  to 
run  upon  pl&intifT's  land,  to  his  great  damage,  etc. 
Defendant  pleaded  a  geneml  denial,  and^  also, 
that  plaintiffhad  previously  diverted  said  water- 
course to  his  injury,  and,  for  his  own  protection 
merely,  he  had  provided  its  flow  upon  his  land 
and  caused  it  to  return  to  old  channel.  Held; 
answer  either  raised  no  question  not  involved  by 
general  denial,  or  it  was  necessary  and  proper 
to  show  why  defendant  made  changes  in  course 
of  stream.  In  either  view,  court  did  not  err  in 
overruling  a  motion  to  strike  out,  and  a  demur* 
rer  to,  such  answer.  Harding  v.  TFAftney,  40- 
379,  '72. 

12810.  It  is  no  error  to  refuse  to  permit  a 
witness  to  reiterate  hlg  statement.  Dodm  v. 
JJmham,  41-186,  '72. 

12811.  Nor  to  refuse  evidence  to  disprove  a 


reply  to  an  answer,  when  evidence  in  support  of 

answer  is  not  admissible  under  pleading.  Id, 

12812.  Hearsay  evidence  should  not  be  ad- 
mitted  against  a  defendant  in  criminal  cases, 
but,  if  in  ois  favor,  will  be  harmlesa,  and  case  will 
not  be  reversed  therefor.  Turbemile  v.  State,  42- 
490  *73 

12818.  The  rule,  that  it  is  not  an  available 
error  that  a  demurrer  has  been  sustained  to  a 
pleading,  when  there  Is  another  pleadinjr 
under  which  the  same  evidence  is  admissible,  is 
not  applicable  in  criminal  cases.  Qrtn  t.  Stale, 
42-420,  '73. 

12814.  It  is  a  harmless  error  to  refuse  a  par^ 
to  withdraw  his  answer,  in  order  to  demur  U> 
complaint,  when  complaint  was  good.  JUo&h^t. 
McEnaiy,  80-273,  '68. 

12815.  Defendaht  can  not  compUln  of  fail- 
ure of  verdict  to  assess  damages  for  detention. 
Andergm  v.  Lane,  82-102,  '69. 

12816*  Error  in  refusing  to  compel  an  ad- 
verse party  to  more  fully  answer  an  interroga- 
tory filed  with  pleading|s  is  not  available,  if  such 
party  appeared  as  a  witness,  and  testified  fully 
to  facts  sought  by  interrogatory.  AyUncorA  t. 
Brotm,  81-270,  '69. 

12817.  Error  in  refusing  to  strike  out,  or  in 
overruling  a  demurrer  to,  one  paragraph  of  re- 
ply is  unavailable,  when  only  objection  is  that 
paragraph  amounts  to  general  denial  already 
pleaded.    Goodwine  v.  Miller,  82-419,  '69. 

12618.  It  was  a  harmless  error  to  permit  a 
witness  to  testify  that  by  his  bid  in  writing  he 
meant  a  certain  ofTer,  when  the  writing  itself 
very  plainly  meant  just  what  witness  swore  that 
he  intended  by  it    Wiimm  t.  PooU,  88-M3,'70. 

12819.  Error  in  overruling  a  demurrer  to  a 
reply  to  an  answer  is  harmless  and  unavailing^ 
when  no  evidence  whatever  is  adduced  to  sus- 
tain allegations  in  answer.  Nave  v.  Wilson,  9i~ 
294,  '70  ;  Adanuv.  Harrold,  29-198,  '67. 

12820.  The  8.  C  is  not  bound  to  express  an 
opinion  upon  decisions  of  lower  courts  which 
obviously  resulted  in  no  harm.  Ayleituorth  r. 
Brwn,  81-270,  '69. 

12821.  Admission  of  Ineon^teBteTideneo 
is  a  harmless  error,  if  court,  trying  case,  at  time- 
of  making  finding,  declares  such  evidence  was 
not  considered.  Adamt  v.  Ihle,  88-105,  '71. 
Also,  when  found  untrue.  Ham^mv.  Oify  Ne» 
AUxin;/,  80-482,  '68. 

12822.  Practice.  An  announcement  that  in* 
competent  evidence,  improperly  admitted,  will 
be  disr^rded  by  court,  should  be  made  in  open 
court  at  earliest  moment  after  discovery  of  its 
incompetency.  Id. 

1282Si  It  is  not  error  to  reftase  to  admit  er- 
Idence  which  is  inadmissible  for  specific  pur- 
pose stated,  though  it  may  be  admissible  for  an- 
other  purpose.  J.  M.  &  I.  R.  Co.  v.  Riley,  89- 
568,  '72. 

12834.  Nor  when  same  facts  have  been  shown 
by  other  evidence.  Id. 

12825.  It  is  a  harmless  error  to  strike  out  a 
part  of  a  pleading,  if  sufficient  is  left  to  contain 
facts  relied  on.  Hionpkrtyi  v.  Sewna,  49-491,  '76. 

12826.  It  is  a  harmless  error  to  sustain  a  de- 
murrer to  an  answer,  alleging  matter  which  ev- 
idence showed  did  not  exist.  Bovman  v.  Qm- 
mer,  60-10,  '75. 

12827.  It  is  not  error  to  exclude  eridenco 
in  reganl  to  amount  of  damages  sustained  on  ac- 
count of  fraud  or  warranty,  when  no  fraud  nor 
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Tramtntj  was  fonnd  to  exist  hj  jury.  Bowman 
T.  Clemma;  50-10,  75. 

12828.  Complaint  on  note  and  to  foreclose  a 
mortgage.  A  demurrer  was  overmled  to  an  an- 
■sver  containing  onljr  a  defeoae  to  morbnwe. 
Judgment  was  rendered  onlj  on  note.  Ht&; 
niUng  on  demurrer  was  no  error.  Qordony.  Cul- 
bertson,  61-334,  76. 

12829.  Though  a  demurrer  was  erroneonslr 
'Sustained  to  answer,  if  defendant  obtaineu, 
during  trial,  relief,  and  defense  set  up  in  such 
■answer,  error  was  harmless,  and  case  will  not  be 
reversed.  Putnam  v.  Tennyrnn,  50-456,  75. 

12S80.  An  instruction,  which  assumes  death 
-of  plaintiff's  intestate  as  a  fact,  is  harmless 
when  answer  admits  character  in  which  plain- 
tiff sues,  to-wit,  administrator  of  intestate.  /. 
ASt,  L.  KCo.^.  Slout,  58-143,  76. 

12831.  It  is  harmless  error  to  instruct 
that  certain  witnesses  testified  to  certain  facts, 
if  jury  is  also  instructed  that  they  are  exclusive 
jadges  of  facts  and  credibility  of  witnesses.  Jone$ 
V.  Sate,  58-235,  76;  Z)riaiti«T.  Sate,  7-338, '55. 

12832.  When  evidence,  which  is  immaterial, 
is  ad^iitted,  and  it  is  not  shown  to  have  been  in- 
jurious to  party  objecting,  it  is  a  harmless 
error.  S.  X.  <C  5.  E  B.  O.  v.  ifoMios,  50-65, 75 ; 
Sparks  V.  Heritage,  45-66,  73;  VanVacter  v.  Me- 
Kian,,  7  Blf.  578,  '45. 

12885.  Ref^ine  an  instruction  on  an  issue 
'decided  in  favor  of  party  asking  it,  is  a  harm- 
less  error.    Woodma^  v.  Beffue,  5^176,  76. 

1S884.  Error  1b  OTerroUag  a  demurrer  to 
-an  answer,  is  liarmless,  if  court  afterwards,  when 
lacts  were  proved,  r^rded  same  as  an  insuffi- 
cient defense.    MartindaU  v.  JWmer,  52-411,  '76. 

128S5.  It  is  a  harmless  error  to  sustain  a  de- 
murrer to,  or  to  atrilce  out^  a  good  answer,  when 
'  matter  all^;ed  in  such  answer  is  admitted  inev- 
idence.  A&rgom  r.  Otoeg,  5ft-d,  76;  WaiU  t. 
Caren,  62-155,  '76. 

12886.  Nor  if  it  may  be  admitted  under  an 
answer  Bubseqnently  filed.  Shepherd  v.  Birth,  68- 
105,  76.    Cf.  Groaev.  Dickerton,  58-460,  '76. 

12887.  Nor  if  answer  amounts  to  only  a  gen- 
eral denial,  and  the  general  denial  had  been 
filed.  Bannister  v.  Grasgy  Fork,  Oc.,  At^n^  S8-178, 
75;  PM  V.  iWriafc,  52-490,  76. 

12888.  It  is  a  hiarmleas  error  to  sustain  a  de- 
■nrrerto  auT  answer,  except  statute  of  limi- 
tations, set-off,  and  matter  in  abatement,  com- 
menced before  a  justice.  0.  H.  &  I.  R.  Q).  v. 
fiiotoe,  64-39,  '76  ;  Bemhamer  v.  Omard,  45-151, 
73. 

12889.  It  is  a  harmless  error  to  overrule  a 
demurrer  to  one  paragraph  of  a  pleading,  when 
«ame  matter  is  pleaded,  or  can  be  nroved^  under 
another  paragraph  pleaded.  McQee  t.  nMniu, 
58-463,  77. 

12840.  Or  when  e^dence-  in  reeoid  shows 
that  matter  was  proven  at  trial.  Reagan  y.  Had- 
leg,  67-509,  '77. 

12841.  The  truth  of  cause  assigned  for  a  new 
trial  must  be  made  to  appear  by  a  bill  of  excep- 
tions, unless  it  otherwise  appears.  Owm  v.  Ouj- 
«a,  67-291,  '77;  Bulwp  v.  Wekh,  54-527,  '76. 

12842.  It  is  a  harmless  error  to  sustain  a 
demurrer  to,  or  to  strike  out  an  answer  or  any 
pleading  that  can  be  proven  under  a  remaining 
plea,  or  without  plea.  City  Aurora  v.  0)hhire, 
65-484,  76;  Moore  v.  iTeasfer,  59-152,  77-  Dro- 
ver V.  Evcetu,  60-454,  77;  First  National  Bank  of 
DanriUe  v.  Hitt,  58-52, 77 ;  Slrough  v.  Gear,  48- 
100,  '74;  -E  <t  a  B.  Cb.  v.  Boom,  28-70,  '66; 


Hat/den  v.  Souger,  66-42,  77 ;  Brown  v.  College 
Comer,  eUs.,  G.  R  Co.,  66-110,  '77:  Sherloek  v. 
AUing,  44-18^  '73;  Marks  v.  2V.  Ardm  Univ., 
66-288,  77;  Wo^y.  SA^etd,m-m,  71:  Mat- 
shall  V.  £ee6er,  68-119,  76;  Vawter  v.  FYanldm 
GoUege,  68-88, '76;  State  v.  Oifcs,  52-366,76. 
Cf.  40-53;  20-13I;  25-31;  40-82;  28-64. 

12848.  When  objectionable  evidence  has 
been  admitted,  and  S.  C.  can  not  infer  that  find- 
ing below  was  not  based  on  evidence,  it  will  re- 
verse cause,  although  other  proper  evidence 
tends  to  sustain  finding.  Baltimore,  etc.,  Cb.  v. 
Jokneon,  60-247,  '77. 

12844.  Under  an  indictment  chaining  de> 
fendant  with  assault  and  battery  with  intent  to 
commit  murder  in  finit  decree,  he  was  convicted 
of  assault  and  battery  with  intent  to  commit 
manslaughter.  During  trial,  court  instructed 
jury  as  to  what  is  necessary  for  state  to  prove  to 
convict  defendant  of  assault,  etc.,  with  intent  to 
murder,  if  erroneous,  is  a  harmless  error,  as  he 
was  convicted  only  of  an  intent  to  commit  man- 
slaughter;  Jarred  v.  Slate,  58-293,  '77. 

12845.  After  a  demurrer  had  been  overruled 
to  a  complaint,  an  amended  complaint  had  been 
filed,  on  whicn  trial  was  had,  and  judgment 
rendered,  overruling  of  snch  demurrer  is  a 
harmlesa  error.  Short  v.  StoOs,  68-29,  '77;  Mur- 
phy V.  Teter,  66-:545,  '77. 

12846.  Error  in  sustaining  such  demurrer  is 
waived  by  amending  pleading.  Wingaie  v.  1^ 
son,  58-78,  76. 

12847.  A  Judgment  against  two,  only,  of  five 
defendants,  on  a  finding  of  court  against  all  de- 
fendants, is  error.  But  It  mnst  be  olfjeeted  or 
excepted  to  at  time,  to  be  assigned  as  error  on 
appeal.    Leonard  v.  Blair,  50-510,  77. 

12848.  The  original  creditor  in  an  attach- 
ment proceeding;  can  not  object  to  a  judgment 
taken  by  a  creditor  subsequently  filing  without 
defaulting  defendant.  It  is  a  liarmless  error. 
Oompton  V.  OroTU,  58-106, '77. 

18849.  It  is  no  error  to  refuse  to  give  certain 
instructions  to  jury,  subject-matter  of  which  is 
covered  by  other  instructions.  O.  *£  M.  R.  Go. 
V.  Diekerson,  59-317,  '77 ;  City  IntPpolia  v.  Gastm, 
58-224,  '77. 

12850.  SnpremeconrtwiUnotreverae jud^ 
ment  of  a  lower  court  for  a  harmless  error.  Bw- 
rough  v.  Wilson,  59-536,  '77 ;  Wilkenm  v.  Bvd, 
67-172,  77:  MaxweUv.  Brooks,  54r-98,  76. 

12861.  The  introduction,  as  evidence,  of  a 
map  made  from  field-notes,  not  having  injured 
either  party,  is  a  harmless  error.  Ste^  v. 
Downing,  60-478,  '78.  Admission  of  evidence 
which  did  not  an  injury,  is  a  harmless  error.  Z 
ASlL.B.Co.y.  Smyike,  46-322,  '73. 

12852*  It  is  a  harmless  error  not  to  sive 
proper  Instmctlona,  if  same  are  embraced  in 
other  chai^  to  juiV.  iStsffife  v.  Doming,  60- 
478, '78;  G<AAart  y.  Sw*(«,  67-878, '77. 

12853.  It  is  no  error,  or  at  least  a  harmless 
error,  to  sustain  a  demurrer  to  an  answer,  when 
matter  pleaded  can  be  proven  either  without 
any  answer  or  under  another  answer.  Smith  v. 
Denman,  48-66,  '74;  BroMlle,  etc  Co.  T.  I^an- 
phrey,  59-78,  '77 ;  C.H.&  1.  R.  O..  v.  Bidye,  64- 
39,  '76  ;  Cool  v.  Cool,  64-225,  '76  ;  Baker  v.  Antie 
Ditchers,  64-310,  '76 ;  U.  &  Ex.  Go.  v.  Ke^er,  60- 
263,  '77 ;  MeCullough  v.  Rice,  59-580,  '77 ;  Mar- 
tin V.  Merritt,  57-34,  77 ;  Boffeaberger  v.  Bfoob- 
sttme,  67-288,  '77:  EmmoM  T.  JfeeAer,  66-821, 
76. 

12864.  Or  in  striking  out  an  answer  which. 
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amounts  to  nothing  more  than  an  argumentative 
denial,  if  there  be  also  a  general  denial  filed. 
Turner  v.  OampbeO,  59-279,  77  ;  Oity  EvangvOU  v. 
Thayer,  59-324,  '77. 

18855>  Under  same  circumstances,  it  Tould 
be  error  to  OTemile  a  demiuTer  to  %  bad  an- 
swer. P.ad8l.L.S.Oo.  y.Van  Bbuten,  48- 
90,  74. 

1S856.  No  error  is  committed  hy  court  be- 
low in  overrnling  a  demurrer  to  a  bad  answer 
to  a  bad  complaint.   Bundy  v.  Hail,  60-177, 77. 

12857.  Nor  in  making  a  nunc  pro  tone  entry 
that  does  neither  harm  norgood.  Sleqpla  v.  Dom- 
ing. «(M78,  78. 

1S8&8.  But  sustaining  a  demurrer  to  a  bad 
answer  to  a  bad  complaint,  is  an  error  available 
in  S.  C.  BaOy  v.  Fotd,  54-482,  76 ;  Cf.  JMotsm 
V.  iStipp,  1  Blf.  77,  '20. 

12859.  Dlselaimer.  In  the  S.  C,  a  party  can 
not  complain  of  a  ruling  aeainst  him  in  court 
below,  when  party  in  whose  favor  ruling  is  made 
entered  a  disclaimer  and  took  nothing  by  ver- 
dict and  judgment.  Davis  v.  Binford,  5^-457,77. 

12860.  Error  In  reltadng  to  render  a  jnd^ 
vent  is  not  available,  unless  the  record  show 
a  request  for  such  judgment  Nor  in  allowing 
an  amendment,  when  the  record  fails  to  show  an 
objection  to  filing  of  same  and  a  proper  excep- 
tion to  ruling  thereon.  Lammert  v.  Dafftf  41- 
218,  72. 

12861.  When  matter  specially  pleaded  may 
be  given  in  evidence  without  plea,  error  in  sus- 
taining a  demurrer  to  such  plea  is  harmless. 
Zorger  v.  Oity  Oreeiwfrui^A,  60-1,  77. 

12862.  8.  C.  can  not  reverse  a  judgment  for 
intermediate  errors,  where,  upon  whole  record, 
it  appears  that  complaining  party  has  not  been 
injured.    MlcheU  t.  JbAnaon,  60-25,  *77. 

12868.  When  evidence  had  been  erroneously 
admitted  before  jury,  error  is  not  cured  by  an 
instruction  which  modifies  its  effect  and  shows 
its  incomprtency,  but  does  not  withdraw  evi- 
dence or  instnict  jury  to  disr^rd  it.  Ofomv. 
Oore,  42-60,73. 

12864.  Parties  to  Joint  and  several  bond 
are  severally  liable  in  an  action  thereon.  But 
when  sureties  and  obligee  do  not  complain,  it  is 
a  harmless  error,  on  appeal,  to  render  judgment 
against  principal  alone.  Sneli  v.  State,  48-369, 
'78. 

12865.  In  answer  to  qnestion:  "Is  that 
character  good  or  bad?  "  the  witness  answered : 

"  It  is  bad  anywhere,  and  always  was ;  I  would 
not  believe  him  on  his  oath."  Held;  all  but "  It 
is  bad  "  should  bestruck  out  as  irrelevant ;  but  the 
error  was  harmless,  for  if  his  character  was  bad 
in  his  neighborhood,  etc.,  proving  it  bad  else- 
where did  no  harm.  J.  P.  &  CL  B.  v.  An- 
thony, 48-183,  73. 

12866.  It  is  a  harmless  error  tortrlkeont 
a  part  of  the  oomplaint,  when  sufficient  re- 
mains to  nve  all  relief  entitled  under  facts  al- 
leged. it£  Om*8  Zyf^manoe  Co.  v.  il^nold*,  44- 
509, 73. 

12867.  It  is  error  to  overrule  a  demurrer  to 
a  special  paragraph  if  it  is  insufficient,  thouj^h 
all  matters  therein  pleaded  are  admissible  in 
evidence  under  general  issue.  Kemodte  v.  Odd- 
mil,  46-153, 74. 

12868*  Thon^  it  is  an  error  to  overrule  a 
motion  to  diraolve  a  temporary  injunction,  it  is 
a  harmless  one,  if  cause  has  been  heard  on  its 
merits,  and  a  perpetual  injunction  granted.  Bd. 
Om'B  Ocv  Cb.     mrUe,  W-96,  '74. 


12869.  A  party  can  not  complain  of  the  re- 
jection of  evidence,  unless  record  shows  he- 
was  injured.  LeU  v.  Homer,  6  Blf.  296,  '40;  /«f- 
poits  F.A  M.  Co.  V.  Herldmer,  46-142,  74. 

12870.  Error,  in  overruling  a  motion  to  dis- 
miss an  action,  is  not  available  in  S.  C,  when 
not  prosecuted  by  a  bill  of  exceptions.  iStem- 
meU  V.  ^aie,  47-465,  74. 

12871.  The  motion  must  be  in  bill  of  excep- 
tions.   Reagan  v.  Fox,  45-8,  73. 

12872.  Also,  overrulinga  motion  to  suppreK 
a  deposition,    l^vgden  v.  Dedcard,  45-572,  74. 

12S73.  Error,  relating  to  snppresslon  <^ 
a  deposition,  or  a  part,  is  only  available  as  a 
ground  for  a  new  trial,  and  not  as  an  aarignment 
of  error.   Biiterton  r.  Lord,  47-203,  74. 

12874.  Failure  to  suppress  certain  parts  of  a 
deposition,  is  not  an  available  error,  jvhen  mo- 
tion therefor,  or  parts  proposed  to  be  suppressed, 
are  not  in  a  bill  of  exceptions.  BargU  v.  Far- 
mr,  45-41,  '73. 

12875.  Error,  on  account  of  conduct  of  Jndge 
or  Jur  J  in  leaving  the  room,  is  not  available  if 
conduct  was  not  objected  to  at  time,  or  is  not 
shown  to  have  been  harmful.  DMU  v.  State,  48- 
470, 74. 

12876.  Permitting  a  leading  qaesthn  to 

be  asked,  is  not  an  available  error,  unless  an- 
swer was  injurious  to  party  objecting.  CvJbtrt- 
ton  V.  Stanley,  6  Blf.  67,  '41.  Cf.  City  Aurora  v. 
West,  22-88, '64. 

12877.  When  an  exception  is  taken  toruliDg- 
of  court  in  saBtalnlng  a  deuarrer  to  evi- 
dence, an  assignment  of  such  ruling  for  errors 
presents  correctness  of  snch  mling.  Strovgk  v^ 
Qmr,  48-100,  '74. 

12878.  A  motion  for  a  Mew  trial,  in  this 
case,  is  unauthorized,  unless  it  relates  to  aasesa^ 
ment  of  damages.  Id. 

12879.  Where  a  cause  has  been  tried  on  issuer 
joined  upon  a  complaint  containing  several  par- 
agraphs, some  defective  apd  oth^  good,  a  de- 
murrer to  former  having  been  overruled,  the 
record  not  showing  that  cause  was  tried,  and 
judgment  rendered  exclusively  upon  good  par- 
agraphs, judgment  will  be  reversed.  SciaferY. 
.Soft,  49-460,  75  ;  Hatdey  v.  Smith,  4&-183, 73;. 
Bailey  v.  TrozeU,  48^2,  73 ;  Wolf  v.  SdiMd^ 

88-  175,  71. 

12880.  Such  a  judgment  will  be  affirmed,, 
when  record  shows  that  trial  and  judgmentpre* 
ceded  wholly  good  paragraphs.  Iwy  v.Q.K~ 
&  C.  Turnpike  Co.,  48-321,  73;  Blatiitgame  v. 
BUuingame,  24-86,  '65. 

12881.  When  a  pleading,  and  a  demurrer 
thereto,  are  not  in  the  record,  error  in  overruling 
such  demurrer  is  not  available.  Toliver  v.  Mooduy 

89-  148,  72;  PkiUips  v.  Paynter,  48-147,  74. 

12882.  An  assignment  of  error  for  rendering 
a  judgment  for  A  against  B,  raises  no  qnestion  in 
S.  C.  Holmes  v.  Pheenix  M.  L.  Iw.  Co.,  49-856, 
'74  ;  FaUv.  HaxOriag,  45-576, 74;  Sbouo^t.  Bim- 
i^,  42-14, '73. 

12888.  Where  a  judgment  is  rendered  for  a 
trivial  amount  too  mnch  against  a  defendant 
who  appears  to  have  contributed  to  result  hw 
design  or  carelessness,  it  will  not  be  reversed. 
BUlingdey  v.  Oroves,  5--553,  '54. 

1S884.  Rule  28.  The  S.  C.  will  notconsider 
errors  that  are  not  assigned  or  pointed  out 
Brunner  v.  Brennan,  49-9^  74. 

12886.  Nor  when  errors  are  copied  in  briel^ 
without  an  aignmentorauthoril/umdor.  Ba^ 
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luit  V.  Slaie,  22-147,  '64 :  Porter  v.  Haetings,  12- 
664,  '69;  Umderwu  v.  HaUiday,  10-24,  '67. 

12886.  In  a  crimiDal  prosecution,  witness  was 
asked  as  to  difference  in  dispoaitioD  of  defendant 
when  under  influence  of  liquor  and  when  not. 
The  answer  was,  "I  bare  seen  him  under  the 
influence  of  liquor  and  always  saw  him  peaceable 
and  quiet."  Held;  question  and  answer,  taken 
h^iner,  did  not  injure  defendant  AAegv.State, 

12887.  A  party  raising  an  objection  in  a 
court  below,  can  not  Bubstitute  a  different  ob- 
jection for  it  in  S.  C.  OregUr  v.  Durham,  9-376, 
'67. 

12888.  The  rule  requiring  printed  briefs 
took  effect  at  November  term,  '53.  Cause  was 
submitted  in  May,  '54,  and  plaintiff  in  error 
filed  a  written  brief  only.  Hda;  nil  errors  there- 
by waived.    FaU  v.  HuU,  «-28o,  '55. 

12889-  Where  an  action  is  pending  in  court, 
and  the  cause  was  submitted  to  court  for  trial 
upon  an  agreed  statement  of  facts,  and  docu- 
mentaiy  evidence  referred  to  therein,  and  it  does 
not  "appear  by  affidavit  that  the  controversy  is 
real,  ana  the  proceedings  in  good  faith,  to  deter^ 
mine  the  rights  of  the  parties,"  S.  G.  will  doubt 
(wben  facts  in  statement  are  foreign  to  issues  in 
pleading)  the  jurisdiction  of  the  court  in  mat- 
ter.  Manehaler  v.  Bodge,  57-584,  '77. 

12890.  In  Buch  cases,  if  no  motion  is  made 
for  a  new  trial,  error  below  In  rendering 
Jiigment  tkereon  cut  not  be  rmlsed.  Id. 

IT.  Trlt  of  Error. 

12891.  Appeal  stands  in  place  of  writ  of 
error.   Montgomery  v.  JoneSy  5-526,  '54. 

12892*  Writ  of  error  will  not  lie  after  volun- 
tary non-suit.  Mantgom^  v.  Jono,  6-526>  '54; 
Moon  V.  Heradon,  5  Blf.  168,  '39. 

1289S.  If  a  plea,  in  bar  of  a  writ  of  error,  an- 
swer only  a  part  of  errors  assigned,  it  is  bad  on 
demurrer.    Millar  v.  Farrar,  2  m.  219,  '29. 

12884.  To  judgment  of  C.  C,  on  appeal  from 
decision  in  trial  of  right  of  property  taken  in  ex- 
ecution, writ  of  error  lies.  Jacobs  v.  Xjtxmvorth, 
1  Blf.  191,  '22. 

12895.  But  does  not  He  to  a  decree  of  C.  C, 
dtegohln^  an  Ininnctlon  of  a  judgment  at  law. 
Cbin  V.  Foote,  8  Blf.  464,  '47. 

12896.  A  writ  of  error  lies  on  behalf  of  state 
in  criminal  cases  where  defendant  is  dischargtKl 
without  having  been  pat  on  trial.  State  v.  Dmly, 
»-9,  '61 

1S897.  In  ejectment,  a  writ  of  error  will  not 
lie  in  name  of  casual  ejector.  Slile»  v.  Jaehem, 
1  Blf.  214, '22. 

12898.  Indictment  contained  two  counts,  to 
first  of  which,  not  guilty  was  pleaded ;  second, 
qussbed.  Cause  sunmitted  to  court,  and  judg- 
Beattodelmdant  Hdd;  a  writ  of  error  for 
state  could  be  brought  only  on  judgment  quash- 
ing second  count.   StaU  v.  Dark,  8  Blf.  526,  '47. 

12899.  A  writ  of  error  will  not  be  quashed  be- 
•anse  bail  is  not  put  in.  MULi,  v.  Conner,  1  Blf. 
5, '17.  ^ 

12900.  Writs  of  error,  under  R.  S.  '43,  were 
only  allowed  from  final  judgments.  Fmhc*  v. 
Jwrttn,  6-452,  '64 ;  Bradley  v.  Bearws,  4-186,  '53. 

12901.  A  writ  of  error  will  not  lie  to  a  vol- 
BVH^  diginlggal  of  cange ;  and  where  plaintiff 
inovea  to  dismiss  his  cause,  a  bill  in  chancery, 

without  prejudice,"  and  the  court  refused,  but 
dumieaed  it  **  with  prejudice,"  it  was  Held,  a  vol- 
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untary  dismissal,  from  which  no  appeal  or  writ 
of  error  could  lie.  Varmnan  v.  Fairt^other,  7  Blf. 
541,  '45.  A  writ  of  error  will  not  He  from  an  in- 
voluntary dismissal,  if  no  exception  be  taken. 
Heddy  v.  Driver,  6-350,  '55. 

12902.  Judgment  of  a  justice  was  certified, 
under  statute  of  '23,  to  C  C.;  and  upon  td.^, 
there  was  a  judgment  awarding  execution 
against  real  estate  of  defendant.  to  such 
a  judgment  of  C.  C.  writ  of  error  lies.  iUcfU* 
din  v.GiU,!  Blf.  308,  '24. 

12903.  Death  of  plaintiff  in  error,  after  the 
errors  are  assigned,  does  not  abate  writ  of  error. 
WtdjooU  V.  Smith,  4  Blf.  151,  '34. 

12904.  A  writ  of  error  lies  to  ajnd^entof 
non-salt  where  plaintiff  saffers  judgment  in 
consequenoe  of  an  express  instruction  against 
his  right  to  recover.  Engliah  v.  Devarro,  5  Blf. 
588,  '41.  Cf.  Wilton  v.  Aa  Ins.  Co.,  5-657,  '52. 
Or  an  erroneous  exclusion  of  his  evidence. 

bd  V.  Burdia,  6  Blf.  555, '43. 

12905.  The  refusal,  if  wrong,  to  admit  a  nolle 
proseffui  is  no  ground  for  a  writ  of  error.  State  v, 
i>am,  4  Blf.  345, '37.  Ct.  Slate  y.  Bovche.  6  Bit. 
154, '39. 

1S906.  A  release  of  errors,  executed  for 
the  purpose  of  procuring  an  injunction,  may  be 
pleaded  in  bar  of  a  writ  of  error,  although  the 
injunction  had  been  refused  and  the  bill  dis- 
missed.   MiUar  v.  Farrar,  2  Blf.  219,  '29. 

12907.  Where  there  is  a  judgment  against 
two  on  a  bond,  and  one  ^ves  a  release  of  errors, 
release  may  be  pleaded  in  bar  of  a  writ  of  erroiv. 
quoad  him  who  released.  Qark  t.  Qoodmn,  1 
Bit  74, '2a 

1 2908.  If  a  release  of  errors,  filed  under  stat- 
ute to  obtain  an  injunction,  be  not  sealed,  it  is> 
of  no  validity.  Id. 

BSCAPB. 

12909.  On  day  before  execution  of  prisoner 
by  death,  he  escaped.  HM;  court,  at  next 
term,  after  re-capture,  could  again  award  execu- 
tion against  him,  on  former  judgment  Bland  v. 
6*0*!,  2-608,  '51. 

12910.  A  m.  so.  on  a  leplevin-bond  in  S.  C. 
was,  by  sheriff  thereof,  to  whom  it  was  directed, 
sent  to  sheriff  of  Jackson  county,  where  execu- 
tion-defendant resided.  Sheriff  of  that  county 
arrested  defendant,  and  afterwards  suffered  him 
to  escape.  Hdd;  under  statnte,  sheriff  of  S.  C. 
not  liable  for  escape.  Sheriff  of  Jackson  county, 
after  escape,  re-took  defendant  in  that  county, 
and  brought  him  to  seat  of  government,  where 
S.  C.  sits.  Held;  removal  of  defendant  out  of 
county  in  which  he  was  arrested  was  an  escape. 
M'Gruder  v.  Musgell,  2  Blf.  18,  '26. 

12911.  In  debt  on  a  sheriff's  bond,  breach 
assigned  was  escape  on  execution.  Held;  evi- 
dence for  defendants  of  execntion-debtor's  insol- 
vency at  time  of  his  arrest  and  escape,  was  in- 
admissible. Lines  V.  Slate,  6  Blf.  464,  '43. 

12912.  A  capias  ad  respondendum  was  issued 
against  Taylor  and  Searles,  requiring  bail. 
Upon  this  suit,  sheriff  arrested  David  S.  Taylor, 
but  took  no  bail,  and  permitted  him  to  escape. 
Hdd;  sheriff  committed  no  breach  of  duty  in 
this  discharge  of  Taylor,  although  person  in- 
tended by  Taylor,  in  writ,  was  David  B.  Taylor. 
Governor  v.  Slribting,  2  Blf.  24,  '26. 

12913.  Debt  against  sheriff  for  escape  of 
prisoner  arrested  on  co.  so.  Plea :  that  execu- 
tion-defendant being  in  custody,  etc.,  made  oath 
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that  he  had  no  property,  etc.;  that  before  oath 
was  administerea,  plaintiff  not  being  resident  in 
county,  defendant  posted  up,  in  clerk's  office,  a 
written  notice  of  time  and  place  of  taking  oath ; 
and  that  execution-defendant  was  thereupon 
discharged,  etc.  Held;  plea  insufhcient  for  not 
.stating  that  plaintiff  had  no  a^ent  or  attorney 
in  county,  and  for  not  showing  that  notice 
contained  name  of  officer  before  whom  oath  was 
taken.    WeOa  v.  RaKling$,  6  BIf.  29,  '41. 

12914.  A  Jnstlce  luu  no  Jarisdietton  in  an 
action  of  debt,  or  on  case,  against  a  constable, 
for  an  escape,  if  demand  exceed  fifty  dollars. 
Forsha  v.  Walkins,  4  BIf.  520,  '38. 

12915.  ir  an  execution-debtor  escape  from 

Erison  bosnds,  bond  for  limits  is  forfeited,  and 
is  subsequent  voluntary  return  to  bounds,  be- 
fore commencement  of  a  suit  on  bond,  is  no  de- 
fense.  Spader  v.  Froel,  4  BIf.  190,  '36. 

12916.  I>ebt  on  sheriff's  bond.  Breach,  that 
relators  had  recovered  a  judgment  against  A 
and  B;  that  their  social  bail  had  surrendered 

^said  judgment-creditorg,  who  were  committed, 
to  custody  of  sheriff,  who  voluntarily  suffered 
them  to  escape.  Betum  of  not  found  as  to 
dieriff,  and  suit  abated  as  to  him.  Held;  ohli^ts 
were  liable  only  for  damages  actually  sustained 
by  relator  to  extent  of  penalty,  by  breach  of 

-duty  committed  by  sherin.  SUUe  t.  Johnmn,  1- 
158,  '48. 

12917.  Where  escape  is  out  of  execution,  and 
suit  is  in  debt,  against  sheriff  alone  on  his  lia- 
bility independently  of  his  bond,  plaintiff,  on 
proving  escape,  is  entitled  to  recover  amount  of 
judgment  against  prisoner.  Id. 

12919.  An  action  of  debt  lies  in  this  state 
against  a  sheriff  for  an  escape  on  execution, 
English  statutes,  authorizing  such  an  action, 
being  in  force  here.  Ovnnn  v.  Hubbard,  3  BIf.  14, 
'82. 

12919.  The  sheriff  is  liable  for  escape  of  a 
party  taken  on  execution  in  a  civil  action,  and 
legally  in  his  custody,  though  there  be  no  jail 
in  county.  Id. 

13920.  The  illegal  dischaigeof  a  prisoner, 
.arrested  upon  ca.  so.,  amounts  but  to  an  escape. 
fVeeman  v.  Smith,  7-582,  '56. 

I:i921.  It  is  not  necessary,  under  sec  512,  p. 
151,  2  R.  S.  '52,  in  order  to  re-take  prisoner  who 
has  escaped  from  custody,  that  same  proceed- 
ings should  be  had  as  were  requuite  for  his  ar- 
rest. Id, 

12922.  If  defendut  escapes  after  sen- 

tence.  and  before  execution,  he  may  be  re-taken, 

brougnt  into  court,  identified,  and  re-sentenced. 
.-State  V.  Wamirt,  l«-357,  '61. 

1298S.  A  sheriff  released  from  custody  a 
prisoner,  who  was  committed  until  his  fine  and 
costs  were  paid  or  replevied,  on  promise  of  father 


of  prisoner  (an  infant)  to  pay  said  fine  and 
coste.  The  sheriff  was  compelled  to  pay  them 
himself.   Hdd;  father  was  not  liable  on  his 


costs.   The  sheriff  was  compel 


)ay  them 


promise,  as  consideration  therefor  was  perform- 
ance of  an  illegal  act  by  sheriff.  Kmvorthy  v. 
Stringer,  2  7-498, '67. 

12924.  If  a  criminal  was  on  bail,  mere  fact 
that  juiT  had  returned  a  verdict  of  guilty 
against  him,  did  not  terminate  his  right  to  his 
liberty,  and  place  him  in  custody  of  sheriff,  or 
give  to  officer  any  right  or  power  to  arrest  or  im- 

Srison  him.   Court  may  order  him  into  custody, 
in  court,  or  direct  a  writ  to  issue  for  his  ar- 


rest :  otherwise,  it  is  unlawful  to  arrest  him,  and 
lawful  for  one  to  assist  him  in  getting  away. 
Bedmin  v.  StaU,  28-205,  '67. 

12925.  A  convict,  who  escaped  and  was  not 
captured  till  after  date  at  which  his  imprison- 
ment was  to  have  terminated  had  passed,  may 
be  retained  in  state  prison  until  he  has  served 
out  full  continuous  term  of  his  sentence.  & 
Pbrte  aifford,  29-106,  '67. 

1292«.  Sutute  (2  G.  &  H.,  sees.  55-6,  p.  454) 
does  not  change  common  law  rule  in  r^^rd  to 
capture  of  escaped  felons,  but  simply  authorizes 
an  additional  holding,  after  term  of  punishment 
had  expired,  for  a  new  prosecution.  Id.  (v.  B. 
8.  '81,  1700,  2036.) 

12927.  The  word  « term  "  in  said  section  56 
is  used  as  synonym  of  word  "  timft"  Id.  (r.  B. 
S.  '81, 1700.) 

12928.  If  in  a  suit  on  a  constable's  bond  for 
an  escape,  it  appears  that  since  commencement 
of  suit,  debt  for  which  judgment  was  obtained 
has  been  paid  by  a  surety  of  debtor,  plaintiff 
ought  not  to  recover  more  than  nominal  dam- 
ages; and  circumstance  that  suit  was  prosecuted 
for  benefit  of  surety  can  make  no  difference. 
Slaie  V.  i/tOer,  5  BIf.  381^  '4a 

129S9.  S^mfaaas  can  not  issue,  ^ther  at 
common  law  or  by  statute,  against  a  sheriff  or 
constable,  for  an  escape.  Hall  v.  JoAnson,  S  "BXt 
363,  '34. 

12980.  In  a  bastardy  proceeding,  sheriff  is 
liable  for  whole  amount  oi  jud^ent  rendered 
against  prisoner,  though  he  is  insolvent,  when 
sheriff  permitted  an  escape.  But  if  escape  was 
through  negligence,  sheriff  may  show,  in  mitiga- 
tion of  damages,  insolvency  of  prisoner.  Staie  r. 
JfW/m,  60-698,  '75. 

12931.  When,  in  conset^uence  of  a  n^ligent 
escape,  sheriff  has  to  pay  judgment  on  which 
prisoner  was  committed,  hetnay  recover  amount 
of  prisoner  as  for  money  paid.  Etl^irU  VoUx,  87- 
175,  '71. 

12982.  Section  076,  2  6.  ft  H.,  809  (v.  R 

S.  '81,  1214),  gives  sheriff  or  his  surety  no  rem- 
edy until  after  judgment,  on  which  prisoner  was 
committed,  shall  have  been  paid;  and  then  (Ques- 
tion would  be  whether  remedy  is  by  imprison- 
ment of  defendant,  or  only  to  have  execution 
against  his  property.  Id. 

12988.  When  escape  has  been  voluntary, 
sheriff  can  not  re-capture  prisoner  without  new 
process.  Kor,  if  he  is  compelled  to  pay  debt, 
can  he  recover  amount  from  prisoner  at  com- 
mon law.   Id.   Cf.  .State  v.JfimtOon,  88-502, '7a 

12984.  When  sheriff  has  been  guilty  of  no 
misconduct,  and  has  ^aid  judgment,  he  acquires 
all  rights  under  it  which  execution-plaintiff  had 
when  ne  made  his  election  to  took  to  sheriff  for 

gayment,  on  account  of  escape.  Ez  Parte  V0U2, 
7-237, '71. 

12985.  In  case  of  escape,  for  execution-plain- 
tiff to  recover  on  sheriffs  bond,  he  must  riiow 
jndgment  against  execation-defeRdaat.  State 

V.  Seem,  3  BIf.  222,  '33. 

1298iB.  A  creditor  who  brings  an  action 
against  sheriff  for  escape  of  a  prisoner  in  exe- 
cution, and  thereby  elects  to  consider  him  oat 
of  custody,  can  not  insist  on  re-arresting  pris- 
oner or  his  continuance  in  custody.  Ek  nrt» 
VoUz,  87-175,  '71. 

12987.  Nor  can  state,  on  relation  of  a  rela- 
trix  in  a  bastardy  proceeding.  Id. 
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E8CHBAT. 

12938.  In  a  proceeding  by  state,  to  recover 
land  escheated  to  state,  it  13  a  good  defense  for 
■defendant  to  show  a  title  thereto,  hj  virtue  of  a 
-conveyance  from  adopted  child  and  sole  heir 
of  intestate,  where  residence  of  such  intestate 
and  proceedings  for  adoption  of  such  child 
were  nad  in  a  foreign  state,  and  where  a  record 
-of  such  proceedings  had  been  filed  in  this  state, 
as  t«qnired  by  act  of  Dep.  21,  '65,  1  B.  a  '76, 
417.^B.& '81,829.)   ^  v.  Jf^,  68-38, '78. 

lSvS9.  Attorney-^neral  has  ri^t  to  sue,  by 
information  in  nature  of  quo  warmnto,  in  name  of 
state,  on  his  own  relation,  to  recover  lands  es* 
cheated  to  state  for  benefit  of  school  fund.  State 
V.  infers,  68-33,  '78. 

12940.  An  action  maybe  brought  by  state, 
-«D  relation  of  attorney-general,  to  collect  moneys, 
in  hands  of  executors  or  administrators,  that  es- 
cheat to  state  for  want  of  heirs,  when  proper 
officers  of  conn^  have  failed  to  discharge  their 
'  duty  for  twelve  months,  to  compel  payment  of 
^ucn  moneys  to  treasurer  of  coanty.  Fuhrer  v. 
aaU,  66-150,  '76. 

Escrow.  See  Delivery. 

See  Remainder ;  Tenancies.- 

12941.  A  conveyance  to  A,  subject  to  a  con- 
■dition  that  "  B  is  to  have  the  privilege  of  a  sup- 
port otf  of  said  lands  during  his  life-time,  with- 
out incumbrance,"  conveys  to  B  a  life  estate) 
though  his  name  is  not  mentioned  as  a  grantee. 
&out  v.  Dunning,  72-343,  '80. 

12942.  He  was  entitled  to  possession.  The 
words  "without  incumbrance,'*  mean  without 
any  impediment  to  the  right  of  B.  Id, 

12948.  A  devise  of  rents  and  profits  of  land, 
is  equivalent  to  a  devise  of  land  itself  for  life. 
Thmimaon  v.Stkenek,  16-194. '61. 

12944.  Also  of  '*  use  and  benefit."  Sunaet/Y. 
Jhtrkam,  S-71,  '54. 

12945.  A  will  executed  in  '23  by  testator  who 
died  in '29,  after  making  provision  for  payment 
of  debts,  read  as  follows:  "I  give  and  devise 
to  my  wtfe  the  real  estate  for  and  during  her 
life,  remainder  to  the  issue  of  her  body  by  me 
begotten,  provided  such  issue  live  to  lawful  age, 
ana,  on  failure  thereof,  the  remainder  to  my 
relatives  by  consanguinity  at  the  time  of  her 
decease,  who  may  lawfully  inherit  the  same  by 
common  law."  He  left  one  child,  who  died  in 
his  fifth  year.  His  widow  again  married,  and 
died,  leaving  a  son  aged  39  years,  by  second 
husband.  Hdd;  that  widow,  under  will,  was 
not  seieed  of  an  estate  tail,  which,  nnder  statute 
[sec.  5,  Acts  '26,  p.  50],  (R.  S.  '81,  2958),  would 
be  a  fee-simple  absolute.  Bule  in  Shelley's  case 
does  not  apply.   Hdm  v.  RUbie,  fi9-S^  '77. 

12946.  Also,  when  as  follows :  "  I  bequeath 
to  my  two  sons  A  and  B  all  the  residne  of  my 
estate,  *  *  *  and  should  either  of  them  die 
without  issue,  then  their  share  to  go  back  to  my 
estate ;  and  should  my  named  l^atee  unsuccess- 
fully contest  this  will,  then  their  bequests  shall 
be  void.  •  •  •  Should  any  of  my  property 
Jiiereio  bequeathed  go  back  to  my  estate^  I  direct 

S8 


that  !t  shall  be  divided  equally  among  my  chil- 
dren then  living."  A  and  B  took  the  lee.  Hvx- 
ford  V.  MiUwan,  50-542,  '76. 

12947.  If  bequest  be  to  A  for  life,  and,  after 
death  of  A,  to  fi,  bequest  to  B  is  vested  on  death 
of  testator,  and  will  not  lapse  by  death  of  B  in 
life-time  of  A.   Allen  v.  Mayjiild,  20-293,  '68. 

12948.  A  will  as  follows:  "My  wife  shall 
have  all  my  estate  and  personal  property  during 
life.  After  death  of  my  wife,  B.  J.  A.  shall 
have  $500,"  givee  a  vested  right  to  B.  J.  A.  on 
death  of  testator,  though  B.  J.  A.  died  before 
widow.    Aliens.  MayjUld,  gwpra. 

12949.  Where  testatrix  directed  that  her  re- 
alty be  converted  into  money,  and  a  certain  part 
divided  among  the  "heirs"  of  her  children,  to 
be  paid  when  youngest  of  said  heirs  should  be- 
come of  age,  and  her  children  were  all  living 
at  testators  death,  at  which  time  her  grand- 
children were  all  minors.  ITefc^  not  in  conflict 
with  statute  concerning  suspension  of  ownership 
of  personal  property  ;  estate  vested  upon  death 
of  testatrix.  Dyam  v.  Repp,  29-482,  '68.  Cf  80- 
39. 

12950.  A  devise  of  lands,  "that  all  my  real 
estate  shall  be  the  absolute  property  of  my  wife 
as  long  as  she  lives,"  vests  in  the  widow  only  a 
Ufe  estate.   Modlm  v.  Kttauds,  58-267,  '76. 

12961*  A  tenant  for  life  may  be  injoined 
from  cntting  and  selling  and  removing  timber 
trees ;  the  acts  amount  to  waste.  ModUn  T.  Ken- 
nedy, 53-267,  '76. 

12952.  Where  A  devised  his  entire  estate  to 
his  son,  will  providing  that  if  the  latter  should 
die  "without  a  lawful  heir  or  heirs,"  estate 
should  go  to  children  of  hb  daughter.  Hdd; 
words  lawful  heir  or  heirs,  being  UKd  in  the  lim- 
ited sense  of  child,  or  heir  of  bbdy^  at  time  of 
son's  death,  a  fee  might  thus  be  limited  after  a 
fee.  Jones  v.  MiOer,  1&-337,  '59.  Cf  28-690; 
51-166. 

12958.  The  owner  in  fee-simple  has  powerto 
sell  and  convey  his  mines,  or  any  stratum,  so 
as  to  create  one  freehold  in  soil,  another  in 
mines,  and  as  many  freeholds  beneath  surface 
aa  he  can  properly  designate.  One  person  may 
own  surface,  another  may  be  entitled  to  iron, 
another  to  limestone,  and  another  to  a  stratum  of 
coal,  by  virtue  of  respective  conveyances;  for 
coal  and  minerals  in  place  are  land,  and  owner 
of  mineral  right  has  a  corporeal  hereditament 
distinct  from  suriace.  (Dida.)  Knight  v.  Ind. 
Goal  A  Iron  Oo.,  47-106, '74. 

12954.  A  remainder  ma^  be  created  in  per- 
sonal property,  as  well  as  in  real  estate.  Own 
V.  <Wr,  46-524,  '74. 

1295&>  B^  a  trust-deed,  a  life-estate  in  use  of 
realty  was  given  to  A,  remainder  for  life  or  wid- 
owho<>d,  to  lour  females  named,  with  remainder 
in  fee  to  their  children;  the  children  of  each 
"to  inherit  and  receive"  share  of  their  mother. 
Held;  a  child  of  one  of  females  named  would 
have  an  interest,  though  his  mother  should  die 
before  termination  of  life  estate  of  A.  Owea  v. 
Comer,  46-524, 74. 

12956*  Under  the  revfaion  of  '48,  a  grant 
to  a  man,  without  word  "heirs,"  conveyed  only 
an  estate  for  life.  Nieholton  v.  Qxreta,  46-479, 
'74.    Cf.  4-607  ;  8-387. 

12957.  Such  estate  is  for  life  of  grantee,  if 
grantor  had  snch  an  estate  to  convey.  Id. 

12968.  If  grant  is  to  two  grantees,  they  hold 
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BB  tenants  in  common,  and  not  as  joint  tenants, 
unless  it  is  expressed  or  shown  tn  the  conveyance 
that  they  take  as  joint  tenants.  This  is  the  rule 
under  revisions  of  '43  and  '52.  Niekolaon  v.  Qi- 
rem,  tupra. 

1S969.  Testator  devised  lands  to  his  wife 
during  her  widowhood,  with  remainder  to  his 
daughter;  and,  his  wife  being  pr^;;nant,  he  di- 
rected that  if  child  should  be  a  female,  and  ar- 
rive at  age  of  eighteen,  his  daughter  should  pa; 
to  her  $100  in  money  outof  tract  left  her.  Held; 
testator  intended  merely  to  charge  bis  daughter 
with  payment  of  $100  when  child  shoald  arrive 
at  eighteen  years  of  age.  Bobertg  v.  JfoKn,  5- 
18,  '54. 

12960.  A  deed,  conveying  certain  real  estate 
to  a  husband,  to  be  held  for  and  during  his  nat- 
nnX  life,  and  to  hie  wife,  if  she  be  living  at 
time  of  husband's  death,  and  to  her  heirs  and 
aasigns  in  fee ;  and  if  she  be  not  living  at  time 
of  aenth  of  her  husband,  then  to  heirs  and  aa- 
sinu  of  husband,  gives  to  husband  an  estate  for 
life;  and  if  husband  survives,  gives  to  him 
an  estate  in  fee;  if  wife  survive^ gives  to  her 
an  estate  in  fee.  Cbrson  v.  McCatlin,  60-334, 
'78.   CL  Prior  v.  Qmtdiaibuah,  2tM75,  m 


L  In  Ihu;  Gmtradt  de. 

II.  By  Deed;  JSeeitalt,  etc 

III.  %  Beeord;  Judgment,  etc 

IV.  Beading. 

I.  Ill  Pais;  Coatnet,  ete. 

12961*  Where  one  contracts  with  an  associa- 
tion as  a  corporation,  he  is  estopped  from  aftei^ 
wards  denying  its  legal  existence.  Baker  v.  Ifeff, 
78-68,  *80.  CU  Madufme  Y.  Bd.  SAool  Tr.  Edm- 
W  98-180,  *80 ;  MeLau^  v.aLB.L.AS. 
Aa^n,  62-264,  78;  Ryan  v.  VmUatwUngham,  7- 
416,  *56. 

12962.  ir  a  mortgagee  of  real  estate  stand 
by  at  a  sale  of  part  of  premises  by  mortgagor, 
acquiesce  in  sale,  and  receive  consideration  of 

fturchase,  that  part  of  premiaes  ia  thereby  fre<Kl 
com  mortgage.   JUeCbrntofc  v.  8  Blf.  100, 

'46. 

12968.  Petition  for  assignment  of  dower. 
Defradant  pleaded  in  bar,  thai  guardian  of 
heirs  obtained  an  order  for  sale  of  lands ;  that 
petitioner  was  present  in  court,  and  concurred  in 
application ;  that  land  was  sold  to  defendant, 
and  petitioner  received  a  portion  of  purchase- 
money  in  payment  of  her  right  of  dower;  that 
she  was  present  at  the  time  and  place  of  sale, 
and  the  commissioner  then  represented  that  the 
purchaser  would  acquire  a  title  free  from  all 
claims,  in  which  the  petitioner  concurred,  and 
gave  no  notice  of  any  claim  of  dower.  Held; 
plea  was  good.  Hdd;  petitioner  was  estopped 
from  asserting  a  right  of  dower.  EQU  v.  D%ady, 
1-561,  '49.   Cf.  14-564. 

12964.  Rlghtsof  cestui  qnetmstand  bona 
fide  vendee.  A  married  woman  purchased  cer- 
tain land  with  her  own  means  through  agency 
of  her  husband.  The  deed  was  made  to  hus- 
band as  grantee.  The  wife  intended  deed  to  have 
been  made  to  her.  She  always  claimed  land  as 
hers,  though  she  had  knowledge  that  deed  was 
so  made,  and  for  three  years  took  no  steps  to 
correct  mistake.   In  meaname,  A  obtained  a 


judgment  against  B,  and  said  husband  became- 
replevin-bail  forB,  and  execution  on  said  judg- 
ment was  thereby  staid  for  six  months.  B  be- 
came insolvent.  A  levied  on  said  property  as  that 
of  husband,  and  bought  same  at  jodicial  sal^ 
without  any  notice  of  equities  of  wife.  Action 
by  wife  against  A,  to  quiet  title,  without  allegii^ 
no  knowledge  of  proceedings  to  sell,  till  after  sale. 
Held;  action  will  not  lie.  A  was  abonafidemT- 
chaser.  The  stay  of  execution  was  a  cc»«aera- 
tion  for  contract  by  replevin-bail.  The  wife  wss- 
estopped  by  her  fraud  in  standing  by  and  wit- 
nessing imposition  on  A,  who  was  protected  bv 
sec.  2 of  "act  concerning  trusts  anapowem.''(d.. 
8.  76,  p.  915 ;  V.  K.  a  '81,  2970.)  QoHenBeed  v. 
Waiwn,  65-676,  '79. 

12966.  After  an  election,  to  authorize  a  spe-- 
ciai  tax,  a  voter  was  not  estopped  from  denying: 
locality  of  assessment  GremcaaUe  Ih.  v.  BlaA, 
6-657,  '54. 

12966.  The  doctiineof  «afoppeftnp(nainv<^ve6' 
that  of  contributory  Diligence.  JlimsNr  v.- 
Bawkey.  60-364,  78. 

1^7.  Where  A  allowed  his  land  to  be'sold 
for  taxes,  and  procured  B  to  buy  it- in,  and  to  as- 
sign certificate  to  A's  daughter,  and  procured 
county  auditor  to  make  conveyance  to  eaid 
daughter  under  said  certificate,  intending  there- 
by to  invest  said  daughter  with  title  as  an  abso- 
lute gift,  in  consideration  of  love  and  affection. 
Hdd;  in  suit  for  partition  against  said  dangli- 
ter,  by  other  heirs  of  A,  plainttffis  not  estopped 
to  deny  validity  of  sale  for  taxes  or  title  of 
daughter  under  it  VoorKeeay.  HwAmh  10-488, 
'68. 

12968.  An  owner  of  land,  who,  by  mistakCr 
places  his  fence  within  true  line  bounding  his 
premises,  and  has  made  no  representations  to 
intentionally  mislead  others  to  act  on  the  belief 
that  such  is  true  bonndaiy  line,  is  not  estowed 
from  denying  that  he  has  dedicated  to  public' 
use  part  of  his  premises  outside  of  old  lence;. 
especially  when  party  pleading  such  estomd  is 

gnilty  of  contribttton^  neglike»ce  in  vnoi^ 
ance  of  th«  CMts.  Momut  v.  BoveAsy,  60-364^ 

'78. 

12969.  An  equitable  estoppel  te  tkns  de- 
scribed! Where  payee,  upon  an  agreement- 
supported  by  a  sufficient  consideration,  extends- 
time  of  payment  to  principal,  without  consent  of 
surety,  latter  is  discha^cea,  payee  being  equita- 
bly estopped.  Dkhtrwn  T.  Bd.  Corn's  S^iky  Ol, 
6-128,  55. 

12970.  An  equitable  estoppel  may  be  set  np- 
as  well  at  law  as  in  equity.  Id, 

12971*  A  stood  by  and  encouraged  and  as- 
sisted in  erection  of  B's  mill  near  A's  bouse. 
Heii:  A  not  estop[ied  to  afterward  maintuit 
suit  tor  damages  for  injuries  to  his  property  and 
enjoyment  of  his  home,  resulting  from  erection 
and  operation  of  mill.  Hvdaon  t.  Deiuman,  6S- 
391  '79 

12972.  A  died  intestate.  His  widow  wss- 
owner,  by  inheritance  from  B,  of  land  adjoin- 
ing A's.  C  being  about  to  purchase  the  interest 
of  several  of  A's  heirs,  and  supposing  A  to  hare' 
been  owner  of  said  tract  belonging  to  his  widov^ 
but  a  question  having  arisen  in  regard  to  fact, 
the  widow  assured  C  that  tract  so  owned  by  her- 
self was  parcel  of  lands  left  by  A,  and  C  accord- 
ingly received  a  conveyance  from  said  heirs  of 
A,  describing  premises  conveyed  as  tlieir  inter- 
ests "in  the  land  owned  by  A  at  time  of  his 
death."  Hdd;  widow,  though  ignorant  of  ha 
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l«Kal  rights  in  land  inherited  from  B,  was  es- 
topped from  afterwards  assertinc;  her  title  therein 
as  to  so  much  thereof  as  would  have  passed  to 
C  by  convejance,  had  same  been  parcel  of  lands 
left  hj  A.  Held;  circumstance  that  represent- 
ations were  not  in  writlne,  was  of  no  import- 
ance.  Bama  y.  McKay,  7-301,  '55. 

1S97S.  Suit  before  a  justice,  under  R.  S.  '43. 
Defendant  having  pleaded  a  set-off,  recovered 
a  judgment  against  plaintiff.  Plaintiff,  having 
executed  an  appeal-bond,  took  an  appeal  to  G. 
C,  where  he  dismissed  action ;  defendant  insti- 
tuted suit  upon  bond.  obligors  were 
estopped  from  denying  that  appeal  bad  been 
taken.  Reeves  v.  Andrem,  7-207,  '66.  Cf.  11- 
645. 

12974.  Estoppels  are  said  to  be  odions; 
but  truth  is,  that  courts  have,  for  some  time, 
been  favorsble  to  doctrine  of  estoppel— hostile 
to  its  techaicality.  It  is  only  when  Uied  to  en- 
trap by  formal  statements  and  admissions, 
looked  upon  as  unimportant  when  made,  and 
by  which  no  one  was  ever  deceived  or  induced 
to  alter  his  position,  that  estoppels  are  odious. 
I>fan  T.  Doe,  8-476,  '56. 

12976.  A  devisee  takes,  not  as  a  purchaser 
for  a  valuable  consideration;  and  sucn  only  are 
effected  by  an  estoppel  tit  pais.  Such  estoppel 
is  rendered  conclusive  because  others,  ignorant 
of  the  facts,  have  acted  upon  admissions  of  a 

5 arty,  expressed  or  impliea  from  his  conduct,  in 
erogation  of  his  own  rights.     Thompeoa  v. 
nioTTOsoii,  9-323,  '57. 

12976.  The  tax-fnyer,  bj  his  return  to 
aflseSBOiy  is  estopped  from  denying  its  correct- 
neBB.  ikUe  v.  Green,  2S-184,  '67.  Also,  when, 
at  his  request,  assessor  took  assessment  from 
duplicate  and  shoved  it  to  him  and  he  made  no 
objection  thereto.  Chnweli  v.  i^vsf.  etc  Ocmner»- 
vOk  1&-150,  '60. 

12977.  Admissions  made  on  Sunday  are 
admissible  in  evidence,  and  may  constitute  an 
estoppel.    SiUy  v.  BuOei-.  86-51.  '71. 

12978.  The  act  of  B  in  making  an  affidavit 
tliat  A  was  owner  of  land  in  controversy,  pend- 
ing litigation,  in  order  to  obtain  a  precept,  does 
not  estop  him  from  proceeding  agatnst  A  to  re- 
cover lot.   Sckijmer  v.  St.  JWs,  87-505,  '71. 

12979.  The  failure  to  take  an  appeal  from 
a  ditching  assessment,  under  section  6  of  act 
concerning  ditching  associations,  does  not  estop 
him  from  setting  up  illecalit^  of  assessment^  in 
an  action  to  enforce  its  collection.  Etekiion  DUeh- 
ing  As^n  v.  HUlia,  40-408,  '72. 

12980.  Theobligorin  atitle-bond,  vhencall- 
ed  on  by  one  about  to  purchase  interest  of  the 
obligee,  to  know  amount  of  purchase-money  yet 
due,  induced  such  vendee  to  believe  that  only  a 
certain  amount  was  due.  On  sucli  inducement, 
vendee  acted.  Held;  obligor  is  estopped  from 
claiming  a  larger  amount  due  against  nim.  Wil- 
UaxM  V.  Jaobson,  28-^,  '67. 

12981.  If  the  eeafut  qae  trust  permit  trustee  to 
bny  at  a  public  sale  trust  estate  without  objec- 
tion, and  afterward  to  make  valuable  and  last- 

Biniprovementb  thereon,  former  is  not  estop- 
from  claiming  sale  void,  but  latter  may 
e  a  good  ground  in  equity  for  reimbursement 
imt  of  nrst  moneys  arising  from  a  re-sale.  Potter 
v.SmiUi,  86-231, '71. 

12982.  The  defendant  Is  estopped  from 
pleading  a  former  assessment  when  he  had  re- 
quested and  consented  to  a  new  one,  and  allow- 
ed company,  on  the  faith  of  new  aBsessinent, 


to  make  great  expenses.  2f.A  0.0.  T.  Drawing 
Co.Y.  AUcire,  86-189,  71. 

12983.  Action  before  mayor  of  a  city.  ■  On 
motion  by  defendant,  cause  was  certified  to  the 
C.  court,  as  he  alleged  title  to  realty  was  in- 
volved. Defendant  appeared  in  the  C.  court, 
and,  after  making  several  motions,  recognizing 
its  jurisdiction,  withdrew  his  appearance.  Heidi 
he  was  estopped  from  denying  that  C.  court  had 
jurisdiction.    Bowen  v.  JJeed,  84-430,  '70. 

12984.  When  a  co-defendant  was  influenced 
by  fraudulent  representations  and  promises  of 
plaintiff  to  dismiss  action  as  to  him,  not  having 
a  cause  of  action  against  him,  not  to  appear  and 
contest  case,  and  after  rendition  of  judgments 
and  within  time  in  which  he  might  open  up  and 
set  aside  judgment,  was  influenced  not  to  re-open 
judgment,  by  representations  of  said  plaintiff, 
that  taking  of  judgment  was  a  mistake,  and  by 
promises  to  release  and  discharge  him ;  and  after 
decease  of  such  plaintiff,  and  ten  years  after 
such  action,  administrator  of  such  plaintiff  is- 
sued an  execution  on  said  judgment,  and  caused 
same  to  be  levied  on  lands  ol  such  defendant, 
such  defendant  can  injoin  the  collection  of  such 
judgment,  as  said  plaintiff  and  his  administra- 
ton  are  estopped  from  enforcing  it.  Jo&nson  t. 
Unveraaw,  86-435,  '68. 

12985*  As  representations  and  fraud  of  said 
plaintiff  caused  delay,  administrators  can  not 
complain  of  delay  of  defendant  in  maintaining 
his  rights.  Id. 

12986.  A  was  about  to  commence  proceed- 
ings, within  statutory  time,  to  open  a  judgment 
taken  by  fraud  against  him,  in  his  absence  from 
state,  and  without  his  knowledge,  when  judg- 
ment-plaintiff promised  to  enter  satisfaction  of 
judgment  in  consideration  that  A  would  not 
prosecute  proceedings  for  such  relief,  and  not 
press  collection  of  a  demand  held  by  him 
against  said  plaintiff.  A  performed  his  part  of 
agreement.  Held;  all  conditions  of  an  estoppel 
appear.  Such  judgment  can  not  be  enforced 
against  A.  Stone  v.  Leaman,  28-97,  '67. 

12987.  A  executed  his  note,  with  J  as  his 
surety,  to  C,  who  assigned  it  to  B.  The  consid- 
eration of  note  was  conveyance,  by  warranty 
deed,  of  land  by  C  to  A.  At  time  of  conveyance 
there  were  two  liens  on  land,  a  judgment  un- 
known to  A  and  J,  and  a  mortgage  to  B.  The 
latter  lien  was  superior  to  former.  It  was  agreed 
between  A,  J,  C  and  B  that  said  note  should  be  as- 
si^ed  to  B,  in  consideration  that  B  would  release 
said  mortgage.  Agreement  was  made  at  time  of 
sale  and  conveyance  of  land  and,  without  such 
agreement,  A  would  not  purchase.  Agreement 
was  executed  and  mort^^ge  satisfied  by  B.  B 
assigned  note  to  D,  an  execution  was  issued  on 
said  judgment,  and  A  was  compelled,  to  protect 
his  property,  to  pay  a  larger  sum  than  amount 
of  said  note.  Action  by  D  on  note  against  A  and 
J.  Held;  A  and  J  were  estopped  irom  setting 
up  a  breach  of  warranty  and  a  set-off  of  amount 
paid,  though  note  was  not  payable  in  bank, 
and  C  was  insolvent.  Brewer  t.  Rirker,  84-172, 
'70. 

12988.  An  acknowledgement  of  service  of  a 
notice  to  take  deposition  before  some  officer  author' 
ised  to  take  depositions,  and  a  waiver  of  dedimw 
and  certificate  of  official  character  of  officer,  and 
an  appearance  before  such  officer  at  taking  of 
dep<ffiition,  will  neither  waive  question  in  res- 
pect to  authority  of  officer  nor  estop  one  from 
raising  question.  Thompgonv.  THbon,  84-9^*70. 
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12989.  At  time  of  execution  of  a  note  not 
governed  by  law  merchant,  maker  executed  a 
separate  instrument,  alleging  that  the  note  "is 
all  right  and  will  be  paid  wnen  it  comes  due." 
Ueli;  maker  ia  not  therebr  estopped  from  im- 
peaching note  for  want  of  consideration  and 
fraod  in  obtaining  it  in  an  action  hy  a  btsna  fide 
purchaser,  for  value,  before  maturity,  who  pur- 
chased relying  on  statements  in  separate  instru- 
ment.   Jaqua  v.  Montgomery,  8S-3d,  '70. 

1S990.  To  a  suit  ia  enforce  the  lien  of  a 
chattel  mortsr^e^  against  one  who  claimed 
under  apurchase  at  sheriff's  sale,  on  an  execu- 
tion iwainst  mortgaffor,  defendant  pleaded,  by 
way  otestoppel  inpau,  that  plaintiffwas  j^resent 
«t  sheriff's  sale,  and  gave  no  notice  of  his  lien, 
«tc  Hdd;  that  answer  should  have  averred, 
that  defendant  purchased  in  good  faith,  and  in 
ignorance  of  plaintiff's  lien.  Woodward  v.  WU- 
toz,  27-207.  '86. 

12991.  A.  mere  failure  to  grlye  notice  of  a 
Tight,  where  another,  without  knowledge  of  fact, 
is  investing  his  money,  and  where  it  might  be 
fairly  ooDcfuded  that  he  would  not  do  so  if  in- 
formed of  fact,  will  generally  preclude  a  snb- 
sequent  setting  up  of  right  thus  concealed. 
J-Teteherr.  Holmes,  25-458,  '65. 

12992.  An  act  of  principal  which  esto|»  him 
from  setting  up  a  defense,  personal  to  himself, 
operates  equaiiy  against  his  sureties.  MeCa^ 
V.  Saney,  82-309,  '69. 

12993.  A  party  will  be  concluded  from  de- 
nying his  own  acts  or  admissions,  which  were 
expressly  designed  to  influence  conduct  of  an- 
other, and  diaso  influence  it,  when  such  denial 
will  operate  to  the  injury  of  latter.  Stdaway  v. 
Moniaan,  28-201,  '67  ;  McCahe  v.  Ban«y,  82-309, 
'69.   Cf.  20-307. 

12994.  The  estoppel  must  obviously  be  lim- 
ited within  such  bounds  as  are  HufGcient  to  put 
party  who  has  dealt  on  faith  of  appearances,  that 
turn  out  to  be  incorrect,  in  same  position  with 
reference  to  author  of  such  appearances,  as  if 
they  were  true.  Courts  have  been,  for  some  time, 
favorable  to  utility  of  doctrine  of  estoppels,  hos- 
tile to  its  technicality.  Suiie  v.  Ptpper,  31-76, 
'69. 

12996.  An  execution-defendant  was  told  by 
sheriff  that  he  had  two  executions  against  him. 
Thereupon,  he  ordered  sheriff  to  levy  both  on 
cotain  property.  On  day  of  sale,  he  forbade 
sale  under  one  of  writs,  learning  then,  for  first 
tim^  that  such  writ  was  not  against  him.  Hdd  ; 
sheriff  and  his  sureties  could  not  claim  that  de- 
fendant was  estopped  from  preventing  sale,  etc 
Stale  V.  HamiUon,  82-104,  '69. 

12996.  The  maker  of  note  assuming  there- 
in to  act  in  his  individual  capacity,  will  not  be 
permitted  to  show  by  parol  that  he  acted  in  any 
other.    HiaU  t.  Simjmon,  8-256,  '66. 

12997.  'It  can  not  be  pleaded  to  a  complaint 
upon  a  subscription  of  stock,  that  at  the  time  it 
was  made  there  was  no  such  corporation ;  de- 
fendant ia  estopped  by  his  contract.  AndenonY. 
If.itR.  Cb.jl5-376,  %9. 

1809$*  Where  a  party  got  all  considera- 
tion he  voluntarily  and  knowingly  contracted 
for,  he  will  not  be  allowed  to  say  he  got  none. 
BalcerY.  Roberta,  14-652,  '60. 

12999.  Or  that  consideration  had  failed. 
Hardedy  v.  StaUh,  8-39,  '51. 

18000.  Where  A  sells  property  to  B,  and 
latter,  by  agreement,  executes  his  notes  to  C, 
latter  may  sue  on  notes,  and  B  will  be  estopped 


from  setting  up  want  of  interest  of  C,  at  time 
theywereexecuted.  Stevetu v.  Songer,  l*-^2,'&i. 

18001.  The  mother  of  an  infant  grantor,  sp- 

firoved  of  a  conveyance,  when  made  by  her  in- 
ant  child:  Held;  she  would  be  estopped,  u' 
heir,  to  seek  to  avoid  it  on  account  of  inbncT. 
Johiuoa-r.Itodtwett,  12-76,  *59. 

1 8002.  A  and  B  executed  a  bond  to  C,  in  the 
penalty  of  $1,000,  reciting  that  C,  being  coanty 
treasurer,  had  appointed  A  his  deputy,  and  con- 
ditioned to  secure  the  faithful  performaDce  by 
A  of  his  duties,  and  the  payment  over  of  all 
moneys  received  by  him.  Suit  upon  bond,  to 
recover  certain  moneys  received  by  A,  and  not 
paidover.  AnswerbyB:  (1)  ThatAnerersob- 
scribed  an  oath,  nor  received  a  certificate  of  ap- 
pointment as  deputy.  Held;  B  was  estopped  by 
recitals  of  bond  from  setting  up  matters  pleaded 
in  his  answer.    Lucas  v.  Shepherd^  16-368,  '61. 

18008.  The  maker  of  a  note,  payable  at  a 
certain  bank  in  Ohio,  is  estopped  to  denylesal 
existence  of  such  bank  at  date  of  note.  BewT. 
Harris,  16-180,  '61. 

18004.  When  puHesluTeBnlmiitM  ait- 
ten  to  arbitratioii,  and  one  has  had  benefit  d 
award  by  pleading  it  in  an  action  on  matter 
embraced  within  aVbitration,  such  party  is  es- 
topped, in  an  action  on  award,  from  contesting 
its  validity.  Ogden  v.  Eowlei/,  15-66,  '60;  8^ 
V.  Wofihingtm  HaU  Co.,  5  Blf.  473,  '40. 

18006.  The  girlng  of  a  delhery-bond  to 
the  sheriff  will  not  estop  debtor  from  claiming 
before  sale,  property  as  exempt  from  execution. 
BtmOh  V.  WibBUr,  15-21,'  '60. 

18006.  An  estoppel  tn  pais  as  to  A,  r^rd- 
ing  a  sale  to  B  by  another,  to  prevent  him  from 
claiming  an  interest  in  land  sold,  can  not  exist 
unless  it  be  shown  that  he  was  apprised  of  in- 
tended sale,  etc.,  before  it  was  made,  so  that  be 
might  have  had  an  opportuni^  to  inform  Bof 
his  interest.    Cox  v.  Malihem,  17-367,  '61. 

1S007.  If  a  payee  amed  to  reedre  fai 
paTnent  certain^'so-callea"  bank  notes  of  ille- 
gal and  unauthorized  issue,  which  nayor  did 
not  have  nor  deal  in,  if  payor  would  pioeare 
same;  and  payor,  acting  upon  that  agreement, 
procured  and  passed  over  to  payee  said  paper, 
who,  in  fulfillment  of  their  agreement,  entered 
same  on  claim  as  a  payment,  law  of  estoppel 
prevents  payee  from  saying  there  was  no  pay- 
ment and  satisfaction.  DatM  v.  Andenon,  18- 
52,  '62. 

18008.  Estoppels  arise  trom  matter 
fact  only,  and  am  of  law.  Snyder  r.  Studebahr, 

19-462,^62. 

1 3009*  n  there  was  no  law  which  authorieed 
a  supposed  corporation,  or  if  statute  authoris- 
ing it  was  unconstitutional  and  void,  a  contract 
with  such  coi^oration  would  not  estop  party 
making  it  to  dispute  the  existence  of  the  conior- 
ation.  Id  Also,  Oiliespie  v.  ft  Wagnt  A&K 
Co.,  17-243,  '61. 

18010.  If  there  he  a  law  which  authorised 
corporation,  then,  whether  corpora  tore  have 
complied  with  it,  so  as  to  become  duly  incor- 
porated, is  a  question  of  fact,  and  party  making 
contract  is  estopped  to  dispute  organisation  or 
legal  existence  of  corporation.  Snyder  v.  Slvde- 
baker,  sMom;  MeUd  v.  O.  S.  F.  Sodety,  16-181. 
'61;  iW«v.0Sii.<tfl.ir.JI.ai«ie-275.  ct 
14-601;  15-396;  10-178,563.  {Harnman  v. 
<8[mM(un,  16-190,  '61,  overruled;  and  EeanKtHk, 
etc,  ROo.Y.Oity  EvansviUe,  15-395,  '60 ;  distin- 
guished in  SnifdeF  t.  Sbukb^Kr,  supra. 
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13011.  When  county  treasurer,  in  an  action 
to  collect  taxes  assessed  against  a  bank,  sfaoTS 
that  it  had  assumed  to  act  under  general  bank- 
ing law,  and  had  been  acting  under  such  otgan- 
ization,  it  will  be  estopped  to  deny  rwiularity 
of  its  organization.  Etciny  v.  Mobewn,  1&-26,  '60. 

18012.  If  &  person,  having  title  to  an 
estate,  which  is  offered  for  sale,  and,  knowing 
bis  title,  stand  by,  and  encourage  sale,  or  do  not 
forbid  it,  and  thereby  another  is  induced  to  pur- 
chase estate,  under  supposition  that  title  is  good , 
person,  so  standing  by,  and  being  silent,  shall 
be  bound  by  sale,  and  neither  he  nor  his  privies 
shall  be  allowed  to  dispute  purchase.    But,  if 

ferson  having  adverse  claim  is  not  apprised  of 
is  rights,  or  purchaser  knows  them  to  exist, 
these  principles  do  not  apply.  Jttnelioa  Ji.  Co.  t. 
Haii^,  19-347,  '62. 

18018.  "Stiwdliig  hj"  does  not  import  act- 
ual presence;  but  knowledge  under  such  cir- 
cumstances as  render  it  duty  of  possessor  to 
communicate  it.    Galling  v.  Rodman,  6-289,  'SS. 

18014.  When  makers  of  a  note,  in  consider- 
tion  of  an  extension  of  time,  execute  to  assignee 
of  same,  their  bill  of  exchange,  without  consent 
«f  the  payee,  thereby  releasing  latter,  they  can 
Bot  be  allowed  to  inqolre  into  consideration. 
J&teDV.  Bwrke,  19-87,^62. 

Io01l»*  In  '55,  A  recovered  a  jndgment  against 
B  and  Cjwho  are  both  principals  in  the  Judg- 
ment. The  judgment  is  then  assigned  to  D.  A 
afterward  sold  all  of  his  real  estate  for  its  full 
Talue,  and  by  subsequent  sales  a  part  of  it  be- 
came property  of  appellant  for  its  full  value. 
The  judgment  became  a  Hen  on  ample  property 
of  C  to  secure  its  payment.  But  V>  seeks,  by  levy 
and  sale  of  property  thus  held  by  the  appellant, 
to  make  balance  due  on  said  judgment,  and  ap- 
pellant, making  B,  C  and  D  parties,  seeks  to  in- 
loin  D  from  so  doing.  C  answers,  that  although 
ne  is  a  principal  in  said  judgment,  yet  in  fact  he 
is  but  surety  for  B,  in  cause  of  action  upon  which 
said  judgment  was  rendered,  and  that  all  prop- 
erty of  B,  subject  to  lien  of  said  judgment,  should 
be  exhausted  before  any  of  his  is  taken.  The 
appellant  at  time  he  bought,  had  no  notice  that 
Cf  was  only  a  surety  for  B  in  said  judgment  or 
cause  of  action.  Hdd;  C  is  equitably  estopped, 
as  against  appellant,  to  aver  that  he  was  only  a 
surety  for  B,  or  that  he  is  not  a  principal  in  said 
judgment.    Dougkerly  v.  liicharason,  20-412,  '63. 

18016.  In  '58,  A  was  duly  elected  constable 
for  one  year,  and  qualified  ;  in  '59,  he  was  re- 
elected, but  failed  to  qualify,  but  continued  to 
perform  duties  of  office.  Ctiring  latter  year  an 
execution  aninst  B  came  properly  into  his 
hands,  and  B  delivered  to  him  a  promissory 
note,  to  hold  as  a  pledge  for  payment  of  execu- 
tion. Afterward,  an  arrangement  was  made  by 
B,  by  which  C  assumed  payment  of  said  exe- 
cution, and  A  was  notified  thereof.  Afterward, 
A,  not  regarding  said  arrangement,  levied  upon 
said  note,  to  satisfy  said  execution,  and  sold 
same.  Suit  against  A  and  his  sureties  on  his 
(^cial  bond  given  '\n  '58,  to  recover  value  of 
said  note.  Held;  he  and  his  sureties,  by  his 
misconduct,  are  estopped  to  say  that  sale  con- 
ferred no  title  on  purchaser,  and  therefore  B  is 
not  injured.    Builer  v.  Slate,  20-169,  '03. 

18017.  As  a  married  woman  can  not  divest 
Iier  title  to  real  estate  by  an  estuppel  in  pais,  for 
a  greater  reason,  she  should  not  be  estopped, 
niuer  coverture  of  a  second  marriage,  from 
claiming  lands  descended  to  her  as  widow  of 


her  first  husband,  which  she  is  incompetent  to 
convey,  even  with  concurrence  of  her  second 
husband.    Unjried  r.  Heberer,  68-67,  '78. 

13018.  A  guardian  is  estopped  from  collect- 
ing wages  earned  by  his  ward  when,  without 
objection,  he  permitted  his  ward  and  her  mother 
to  make  a  contract  for  services  of  ward,  and  for 
a  payment  of  wages  to  ward,  and  also  so  per- 
mitted a  performance  of  same  and  payments. 
BouUoa  V.  Bhek,  68-269,  '79. 

18019.  Where  defendant,  after  his  demurrer 
to  complaint  was  overruled,  withdrew  appear- 
ance and  made  default,  without  excepting  to  rul- 
ing on  demurrer.  Hdd;  case  stood  as  if  no  de- 
murrer had  been  filed,  and  defendant  is  not  es- 
topped from  questioning  sufficiencv  of  complaint 
in  S.  C.    TerreU  v.  Stole,  66-570,  ^79. 

1S020.  Where  mortgagee  left  mortgaged 
property  in  hands  of  mortgagor,  with  license  to 
sell  or  trade,  and  it  was  tradra  nnder  license 
with  an  innocent  third  party,  with  knowledge  of 
mortgagee,  who  allowed  third  party  to  retain  pos- 
session  for  one  year,  mortgagee  and  his  assignesB 
were  estopped  to  claim  property  under  the  mort- 
gage   Carter  v.  Falely,  ^7-427,  '79. 

13021.  A  held  legal  title  to  land.  B  was  in 
possession.  C  desired  to  buy.  He  asked  B  what 
interest  he  had  in  the  land.  B  replied,  "merely 
as  a  tenant  of  A."  C  then  purchased  of  A,  for 
value, without  notice  of  B's  equity.  Cowed  a 
large  balance  of  the  purchase-money  to  A.  iftsU/ 
B  or  his  widow  were  not  estopped  from  setting  up 
and  claiming  his  interest.  C  had  not  informed  B 
that  he  intended  to  buy  of  A.  Cravffixt  v.  KUiSf 
64-581, '78. 

13022.  C  was  not  a  6ona/de  purchaser,  as  B's 
possession  was  notice  Uiathe  had  an  interest,  and 
as  he  had  actnal  notice  before  payment  of  pur- 
chase-money. Id. 

18023.  A  subscriber  to  the  preliminary  ax- 
ticles  of  an  association  is  not  estopped  from 
afterward  denying  its  legal  existence,  in  action 
to  recover  subscription.  Eikkoff  v.  Broun's  Rot. 
S.  Sew.  Afach.  Co.,  68-388,  '79. 

18U24.  One  who  procures,  and  agreefi  to  sur- 
vey by,  county  surveyor,  is  estopped  irom  claim- 
ing land  beyond  that  marked  out;  and  a  subse- 
quent grantee,  present  at  such  survey,  has  notice 
and  is  bound  by  it.    MvU  v.  Orme,  67-95,  '79. 

13025.  Where,  in  an  action  for  breach  of 
warranty,  that  certain  personal  property  sold 
was  clear  of  incumbrance,  complaint  alleged 
that,  at  time  of  such  sale  and  warranty,  prop- 
erty was  a  fixture  on  real  estate  which  was  after- 
ward conveyed  to  A,  who  died,  devising  same 
to  his  widow;  and  defendant  answered,  setting 
up  matter  which  tended  to  estop  such  devisee 
from  claiming  said  property,  but  did  not  allege 
that  when  she  made  statements  set  forth,  she 
was,  and  defendant  was  not,  apprised  of  her 
legal  rights,  or  that  such  statements  were  made 
with  intention  that  defendant  should  act  upon 
them,  or  that  he  relied  upon  them.  Held;  an- 
swer insufficient.   Long  v.  Anderaon,  62-537,  "78. 

13026.  A  was  owner  of  certain  land,  on  which 
was  a  distillery.  There  were  certain  fixtures 
attached  thereto.  Distillery  was  destroyed  by 
fire.  Said  fixtures  remained  among  ruins.  Id 
this  condition,  U.  S.  government  seized  tlie  prop- 
erty, and  sold  to  B,  at  a  public  sale.  A  yielded 
up  possession  of  land  to  B.  A  had  done  nothing 
to  cnange  fixtures  into  personalty.  B  invited  A 
to  enter  said  premises,  to  take  such  articles  aa 
belonged  to  him.   A  entered,  and  took  a  part. 
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B  took  residue  of  said  fixtures,  and  sold  same. 
Udd;  acts  of  A  did  not  estop  him  from  claim- 
ing such  fixtures.  He  could  maiotain  an  action 
against  B  for  conTersion  of  same.  CoUer  t.  (Jul- 
Immv,  68-219,  '79. 

13027.  Action  againftt  treasurer  of  school 
trustees  of  a  city,  for  interest  alleged  to  have 
been  paid  him  on  fuods  in  hia  hands.  Court 
found,  specially,  that  such  interest  vas  what 
had  accrued  upon  orders  issued  by  county 
auditor  in  favor  of  defendant,  from  their  dates, 
rcapectivelj,  to  time  of  payment  by  county  treas- 
urer, and  that  snch  interest  had  been  paid  de- 
fendant out  of  county  treasury.  Held;  defend- 
ant estopped  to  deny  power  of  county  treasurer 
to  pay  him  such  interest.  Hadley  v.  State,  66- 
271,73. 

180S8.  A  stood  by,  and  withont  objection 
eneonnved,  advised,  directt>d,  assisted  in,  and 
consented  to  erection  of  a  steam  grist-mill,  and 
machinery,  about  75  feet  from  his  property. 
HM;  A  was  not  cstup^ied  from  claiming  dam- 
ages arising  from  injuries  to  him  and  his  prop- 
erty causea  by  said  mill,  etc.,  when  he  was  ig- 
norant of  fact,  and  could  not  have  foreseen  that 
such  injuries  would  necessarily  result;  nor  will 
snch  acts  constitute  a  license  to  B  to  commit 
such  unforeseen  injuries.  Hudgon  t.  Deramore, 
68-391,  '79.  Where  license  was  express,  see  Snow- 
<te»T.irtAis,l»-10,'62. 

1S0S9.  That  board  of  commissioneiB  of  a 
county  have,  in  settlement  with  county  treas- 
urer, allowed  him  amounts  by  him  paid  in  re- 
demption of  orders  drawn  by  auditor  without 
authority,  does  not  in  any  manner  estop  or 
prejudice  such  board,  in  a  suit  upon  auditor's 
bond,  for  such  breach.  Qrakam  v.  SlaU,  66-386, 
79. 

18080.  Where  common  council  of  a  city  had 
awarded  a  contract  for  improvement  of  a  street 
to  A,  and  afterward,  upon  petition  of  owners  of 
property  to  be  charged  therefor,  A  consenting, 
had  postponed,  for  a  certain  time,  such  improve- 
ment Hdd;  on  appeal  to  C.  C.,  from  precept 
of  mayor  for  collection  of  costs  of  such  improve- 
ments, such  owners,  bv  their  implied  consent,  in 
their  petition,  to  performance  of  contract  after 
a  certain  time,  were  estopped  to  question  nas- 
sage  of  necessary  ordinance,  or  sumciency  of  no- 
tice of  letting  of  contract.  Johnson  v.  Auen,  62- 
67,  '78. 

18081.  Where  an  execution -defend  ant,  at 
sheriff's  sale  of  land  on  execution,  requests  that 
land  be  sold  as  an  entirety,  he  is  estopped  from 
afterward  impeaching  such  sale  on  ground  that 
land  was  not  sold  in  parcels.  Joyee  v.  First  Nat. 
BatJt  Madwm,  62-188,  78. 

18089*  Where  surety,  on  appeal-bond  from 
mayor,  entrusts  it  to  principal  to  be  delivered 
after  another  should  sign  it,  but  where  nothing 
about  bond  shows  this,  and  principal  delivers  it 
without  obtaining  such  other  signature,  and 
mayor  approves  it  in  good  faith,  surety  is  es- 
topped from  denying  validity  of  such  deliveiy. 
AUen  V.  Mantey,  6&-398,  '79. 

18088.  Estoppel  In  pate  does  not  lie  to  pre- 
vent a  married  woman  from  setting  up  title  to 
real  estate  sooght  to  be  recovered  from  her.  Si^ 
man  v.  Sorwtgate,  67-115,  '79. 

18034.  It  was  stated  in  the  condition  of  an 
attachment  bond,  that  attachment  had  issued. 
Held  ;  a  plea,  denying  that  attachment  had  is- 
sued, was  inadmlasible.  hm  t.  Kidxt^  4  Kf. 
563,  '38. 


1303&*  Matter  acted  on  by  a  party  in  lusper> 
sonal  character,  can  not  be  pleaded  as  an  estop- 
pel by  him,  as  administrator.  Let  t.  Cosier,  Se- 
342,  76. 

18036.  The  general  issue  and  a  special  plea 
in  bar  were  iil(3,  in  a  justice's  conrt,  to  amit 
by  an  administratrix,  and  cause  was  tiien  trans- 
ferred toP.C.  JfcW;  defendant  could  notaftei> 
ward  deny  character  in  which  plaintiff  sued. 
Scatdawi  V.  Rvbte,  4  Blf.  481,  '38. 

18037.  A  person  sued  by  a  corporation,  on  a 
contract  made  with  plaintins  as  a  corporation,  is 
not  estopped  from  denying  that  the  eorpora- 
tion  existed  at  the  time  the  suit  was  com- 
menced. Qutere:  whether  he  ts  estopped  from 
denying  existence  of  corporation  at  date  of  con- 
tract.   Guaga  Iron  Cb.  V.  Dawson,  4  Blf.  202,  '36. 

13038.  One,  declaring  on  an  instrument  as 
a  mortgage,  can  not  assert  that  it  was  simply 
a  contract  of  sale.    Love  v.  Biair,  72-281,  '80. 

18089.  A  nortmgeeybj  Ms  statement  t« 
a  third  person  thatois  mortgage  was  discharged, 
having  induced  him  to  take  a  mort«;R^  on  prem- 
ises, can  not  afterward  set  np  a  claim  to  mort- 
gaged property,  nor  can  his  assignee,  with  no- 
tice, to  prejudice  of  second  mortgagee.  LmeUe 
V.  Bametl,  1  Blf.  150,  '21. 

18040.  Indorsement  by  eonnty  treasorer, 
on  order  issued  by  auditor,  "presented,  and  not 
paid  for  want  of  funds,"  does  not  bind  county 
to  pay  such  order,  nor  estop  treasurer  or  succes- 
sor to  set  up  defenses  thereto.  Slate  v.  Benson, 
70-481,  '80. 

13041.  Declaration  of  son,with  whom  parents 
resided,  under  agreement  to  pay  him  lor  his 
services,  after  their  death,  that  he  would  charge 
nothing  for  his  services,  does  not  estop  him  from 
afterward  setting  up  claim  therefor.  BoUs  t. 
FaU^  70-396,  m 

1 S04S.  A  died  intestate,  seized  in  fee  of  land, 
leaving  a  widow,  who  afterward  died,  devising 
all  her  estate  to  B  and  C,  children  of  her  mar- 
riage with  A.  Afterward,  administrator  of  A 
filed  petition  for  sale  of  lands  of  A,  to  pay  debts, 
notifying  all  heirs  of  A.  B  and  C  appeared, 
and  order  was  granted  for  sale  of  all  the  lands 
of  A.  Held;  if  B  andC  received  portions  of  the 
proceeds  of  such  sale,  as  heirs  of  A,  they  were 
not  thereby  estopped  from  asserting  Utle  against 
purchaser,  as  devisees  of  the  mdo«,  order  oeing 
void  as  to  widow's  interest  in  land  sold.  SUoU 
V.  Fralces,  71-412,  '80. 

13043.  Estoppel  must  be  certain  to  every  in- 
tent, and  not  to  be  taken  by  argument  or  infer- 
ence, and  has  no  application  when  every  thing 
in  relation  to  transaction  is  equally  well  known 
to  both  parties.   iMsk  y.  iZendd^  72-476^ '80. 

18044.  A  purchaser  of  land  subiect  to  a  judg- 
ment, which  he  has  agreed  to  pay,  nas  such  no- 
tice, that  one,  making  an  erroneous  receipt  on 
record  as  to  payments  thereon,  is  not  estopped 
from  showing  real  amount  of  payments  thereon. 
Id. 

1 8045.  A  obtained  a  judgment  against  B,  and 
issued  an  execution  thereon,  which  was  levied  on 
an  engine,  boiler,  etc.,  used  in  connection  with  a 
flouring  mill.  There  were  several  mortgageliens 
on  mill.  After  levy,  engine,  boiler,  etc.,  were 
sold,  and  removed  by  B  with  consent  of  mortga- 
gees. Held;  mortgagees,  purchaser  and  judgment- 
debtor  were  estopped  irom  denying  that  said 
propertv  was  not  subject  to  levy  as  personalty. 
Test  V.  itobinson,  20-2-51,  '63. 

18046.  The  makers  of  an  official  bond  givev 
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-hj  a  constable  are  estopped  from  denying  rega- 
larity  of  a  judgment,  by  having  acted  uponexe- 
-outioo,  isned  for  its  collection,  and  money 
thereon.   Nuimikelater  v.  Slate,  97-457,71. 

18047.  Where  a  sheriff  has  collected  money 
■on  an  execution,  it  is  not  for  him  in  an  action 
•on  bis  official  bond,  to  say  that  writ  was  iil^l 
•or  nnaatborized  by  judgment.  Siaie  v.  Hiclts,  2 
Blf.  336,  '30. 

1S048.  The  doctrine,  estopf^ng  a  tenant 
from  questioning  title  of  his  landlord,  does  not 
apply  after  a  anrrender  of  possession.  Zimmer- 
mm  T.  Mv^iUmd,  2S-474,  '64. 

18049.  A  rin«r  of  the  petition  to  county 
commissionen,  for  the  organization  of  a  pretend- 
ed corporation,  who  has  not  become  a  member 
of  it,  is  not  estopped  from  denying  the  legality 
■of  tbe  organizaiion.  Green  v.  Beaon,  31-7,  '69. 

13050.  An  estoppel  in  pals  arises  upon  some 
word,  act,  or  representation  of  a  party  touching 
a  matter  of  interest,  made  under  circnrastances 
patting  party  in  fault,  whereby  another  party, 
vithoat  n^iigence  on  his  part,  is  induced  to 
act  in  belief  that  a  given  state  of  facts  exists; 
and  when  he  has  so  acted,  party  inducing  such 
helief  and  consequent  action,  etiall  not  dispute 
-existence  of  believed  state  of  facta  to  prejudice 
-of  pecuniary  interests  of  party  who  has  acted 
upon  it   j£ay  v.  MeMtuiry,  20-307,  '63. 

18051*  So,  as  a  general  proposition,  one  who 
has  expressly,  or  by  his  acts,  waived  his  title  to 
property,  will  be  estopped  from  asserting  it 
against  a  party  who  has  invested  his  money  on 
failh  of  such  waiver.  Laney  v.  Laney,  4-149,  '53. 

13052.  Thus,  a  widow  entitled  to  dower  in 
-certain  property  was  guardian  of  her  child, 
who  owned  inheritance.  Ah  such  guardian,  she 
sold  said  property,  underorderof  probatecourt, 
without  reserving  or  disclosing  her  right  of 
dower,  of  which  pnrchaser  wag  ignorant  Hdd  ; 
.she  was  estopped  from  afterward  setting  up  her 
right  of  dower.    Witamji  v.  ifacy,  20-239,  '63. 

18058.  And  if  one's  land  be  sold,  either  by 
an  authorised  agent,  or  under  color  of  judicial 
proceedings,  or  other  authority  of  law,  and  he 
afterward  receives  all,  or  a  part,  of  proceeds  of 
sale,  knowing  facts,  lie  is  held  to  be  estopped 
from  disputing  validity  of  sale.  T.  H.  A.  & 
SlL.R.Q>.  v.  Norman,  22-63,  '64. 

18054.  So,  where  inhabitants  of  a  township 
liad  received  part  of  purchase-money  by  sale  of 
■chool  lands  and  interest  for  several  years  on 
balance,  and  expended  money  for  putiKtscs  con- 
templated by  grant,  and  pnrchaser  had  taken 
possession  and  made  vahiaole  improvements,  it 
was  held  they  must  be  deemed  to  have  acqui- 
esced in  sale,  and  that  they  were  estopped  from 
denying  its  validity.  jSEofe  v.  Strniku,  14-409, 
.'60. 

18065*  Bnt,  as  a  general  proposition,  to  con- 
stitute an  estoppel  mpais,  party  to  be  estoi>ped 
must,  either  by  nimself  or  some  one  authorized 
to  act  for  him,  have  done  some  act,  or  made 
some  statement,  or  remained  silent  under  cir- 
cumstances that  required  him  to  speak,  on  faith 
of  which  pet,  statement  or  silence,  other  party 
baa  been  induced  to  invest  his  monev  or  change 
bis  position.  T.  H.  A.  &  Sl  L.  R.  'Co.  v.  Nor- 
man, 22-68,  '64. 

18056*  And  it  would  seem  Uiat  the  estoppel 
vould  only  preclude  a  partv  from  contesting 
.the  validity  of  proceedings  whereby  title  of  such 
xtarty  is  transferred,  or  attempted  to  be  trans- 
lieired}  to  pnrchaser;  and  that  where  a  sale  and 


conveyance  do  not  profess  or  attempt  to  trans- 
fer any  title  from  it  person  who  afterward  re- 
ceives proceeds  in  virtue  of  some  otlier  claim 
to  them  as  original  owner  of  land,  he  ought  not 
to  be  estoppea  from  setting  ap  his  own  title.  T. 
H,  A.  (fc  St.  L.  R.  Co.  V.  Sorrtuin,  supra. 

13057.  Money  intrusted  to  a  person,  to  be 
paid  to  a  third  person,  is  not  a  "volnntary  pay- 
ment'* to  such  person,  and  if  converted  to  his 
own  use  may  be  recovered,  and  defendant  is 
estopped  to  deny  plaintiff's  Utie  to  money. 
BuMer  V.  Roddy,  70-26,  '80. 

18058*  Boose  brought  an  action  against 
steamer  Antelope,  under  statute  regulating  liens 
upon  water-craft,  to  enforce  collection  of  a  de- 
mand originating  in  Indiana.  Bond  was  filed 
bv  McDonald,  who  was  substituted  as  defendant. 
The  third  paragraph  of  answer  avers  that  boat 
bad  been  seized  and  sold  under  a  decree  of 
Louisville  Chanceiy  Court  to  Shirley,  "and  that 
before  said  sale,  said  Boose  declared  and  stated 
that  he  held  a  claim  against  said  boat,  and  that 
he  would  file  the  same  in  said  suit,  and  that  tbe 
purchaser  at  the  sale  of  said  boat,  by  order  of 
said  Chancery  Court,  would  get  a  gCNod  and  valid 
title  to  the  sale,  freed  from  all  liens,"  etc.,  which 
statements  came  to  the  knowledge  of  said  Shir- 
ley, and  which  he  believed  and  relied  on  in  mak- 
ing the  sale,  and  without  which  he  would  not 
have  become  purchaser,  etc.;  and  so  Shirley  be- 
came owner  of  boat  freed  from  plaintiff's  lien, 
and  McDonald  purchased  of  Shirley.  Held;  the 
paragraph  was  bad.  Rooae  v.  MeDoiwld,  28-157, 
64. 

18059.  A  borrowed  of  B  $400  and  gave  him 
his  note  for  $500,  with  interest  payable  to  bearer. 
B  ofiered  to  sell  note  to  C,  who  agreed  to  buy  it 
if  a  mortgage  was  executed  to^secure  it.  B  pro- 
cured a  mortgage  from  A  to  C,  to  secure  the 
note.  There  was  no  communication  between  A 
and  C.  Consideration  of  note  was  not  spoken 
of.  Held;  A  was  not  estopped  from  plead- 
ing a  failure  of  consideration  as  to  $100.  Jlfua- 
atlman  v.  MeElhenny,  23-4,  '64. 

1 3060.  Notwithstanding  maker  of  a  note,  not 
payable  at  bank,  could  not  be  prevented  by  law 
merchant  from  setting  up  a  defense  against  a 
bona  fide  holder,  lie  may,  by  his  own  act,  of  such 
a  character  and  so  performed  as  to  induce  an- 
other to  pursue  and  justify  him,  as  a  man  of  or- 
dinary prudence,  in  pursuing  a  given  course  of 
conduct  estop  himself  to  deny  existence  of  that 
which,  induced  as  above,  such  course  of  con- 
duct. MusKltitan  V.  McEikenny,  28-4,  '64.  Also 
Berry  v.  Anderson,  22-36,  '64. 

13061.  An  estoppel  doesnot  exist  where  there 
are  circumstances  calculated  to  put  one  plead- 
ing it  on  his  guard  or  inquiry,  or  when  his  own 
negligence  is  proximate  cause  of  bis  injury. 
fWi-  V.  SUUe,  22-399,  '64. 

18062.  Where  part  of  a  judgment  is  directed 
to  be  collected  without  appraisement,  and  exe- 
cution thereon  h  issued  and  levied  upon  prop- 
erty of  Judgments] efendaut,  who  consents 
that  the  officer  shall  sell  sach  property  with- 
out appraisement,  whereupon  ofncer  does  so  sell 
same,  such  defendant  can  not,  for  that  cause,  set 
up  invalidity  of  sale;  and,  in  absence  of  actual 
fraud,  purchaser  at  such  sale  acquires  a  good 
title,  as  against  creditors  of  such  defendant. 
StoekweU  v.  Bwte,  22-6,  '64. 

18068.  A  DOnd,  void  from  its  inception,  can 
not  estop  makers  from  denying  its  invalidity* 
G^rey  v.  Dudgeon,  8&-612,  '72. 
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18064*  The  obligor  is  not  estopped  to  deny 
jurisdiction  of  judge  ovei  subject-matter.  If 
order  wa5  void,  undertaking  had  no  validity. 
Jmtira  v.  itanlAtU,  25-473,  'Ss. 

18065.  Complaint  alleged  that  defendant  by 
his  note,  promised  to  pay  to  the  order  of  Charles 
W.  Smith,  treasurer  of  the  Indianapolis  Machine 
Brick  Company,  under  the  style  of  the  I.  M.  B. 
Co.,  etc.  The  defendant  answered,  but  pleaded 
only  a  want  of  consideration.  Held;  said  allega- 
tions were  admitted  by  a  failure  to  deny  them, 
and  the  defendant  was  estopped  by  note  to  set  up 
non-ezistence  of  corporation.  Voter  r.  I^ewis.  86~ 
288,71. 

18066.  Grantor  of  a  deed  is  estopped  from 
claiming  his  deed  (antedated)  to  w  void  be- 
cause executed  on  Sunday,  against  a  bona  fide 
vendee  for  value.   Lcnx  v.Welb,  25-603,'66. 

18067.  The  defendant  Is  estopped  from 
pleading  a  former  assessment  when  he  had  re- 
quested and  consented  to  a  new  one,  and  allowed 
the  company,  on  faith  of  new  assessment,  to  make 
great  expenses.  N.  &  0.  C.  T.  Draining  Co.  v. 
AUcire,  86-189,  71. 

18068.  Atuchment.  Answer  by  garnishee 
that  he  was  not  indebted  to  defendant.  Beply, 
by  way  of  estoppel,  that  garnishee,  before  suing 
out  of  writ  of  garnishment,  had  admitted  to 
plaintifl'that  he  was  indebted  to  defendant,  and 
that  if  gamisheed  he  would  pay  money  to  plain- 
tiff.  Held;  facts  set  up  In  reply  did  not  estop 
garnishee  from  denying  an  indebtedness  to  prin- 
cipal defendant.    Lewts  v.  Prmatt,  24-88,  '65. 

18069.  A  property  owner  in  a  city  can  not 
see  contrator  go  on  and  make  improvements  in 
front  of  his  property,  under  a  contract  with  the 
city,  make  no  obiection  while  work  is  being 
done,  and,  after  ^rk  is  done  and  accepted  by 
city  as  having  been  done  according  to  contract, 
then  injoin  collection  of  proper  expenses  of  such 
improvement,  by  alleging  that  materials  used 
and  work  done  were  not  atrietly  in  accordance 
with  contract.  C%  EoanmnUe  v.  PfiOerer,  84-36, 
70. 

18070.  Nor  can  he  deny  power  of  city  to 
make  contract.  Hellenkamp  v.  CUy  Lafayette,  80- 
192,  '68;  PalrtKr  v.  Slumph,  29-329,  '68. 

18071.  In  an  action  on  a  note  by  assignee, 
where  maker  had  pleaded  want  of  consideration, 
plaintifT,  in  reply,  by  way  of  estoppel,  all^^ 
that  a  few  da^e  after  note  was  assigned  to  him, 
and  while  assignor  (a  non-resident)  was  yet  in 
town,  he  saw  defendant,  and  notified  him  of  as- 
signment and  showed  it  to  him,  and  asked  him 
whether  said  note  was  valid,  and  also  told  him 
that  if  had  any  valid  defenee,to  make  same  known 
before  assignor  left  town,  so  that  assignment 
might  be  rescinded,  as  assignor  had  promised  to 
take  note  back  and  return  purchase-money,  if 
olnection  thereto  was  made  by  defendant ;  that 
defendant  departed  to  see  assignor,  and  returned 
and  said  that  note  was  all  right,  that  he  and  as- 
signor had  fixed  it  up ;  that  plaintifT  should  not 
rescind  contract  of  assignment,  and  should  keep 
note;  that  he  would  pay  it  when  it  becamedne; 
that  by  reason  of  these  representations  and  facts, 
plaintifT  did  not  procure  a  rescission  of  assign- 
ment. Held;  reply  was  bad.  Plaintiff  did  not 
allege  that  legal  preceedings  were  about  to  be 
commenced  against  assignor,  or  had  informed 
defendant  of  his  intention  to  take  such  action. 
No  damage  was  shown  on  account  of  delay  in 
lemedy  against  the  assignor.   It  was  not  shown 


that  contract  of  assignment  could  not  still  be  re- 
scinded.   Stniman  v.  I^owtos,  39-384,  72. 

18072.  Estoppel  cm  not  be  ereated  by  an' 
act  that  is  illegal  and  void.  MtOtmcY.M^Mme^ 
89-95,  72. 

18078*  Nor  by  sn  act  which  did  not  indnce- 
or  did  not  cause  another  to  invest  his  money  or 
part  with  a  right  in  consequence  tberwf.  Cos 
V.  Viofcers,  8&-?7,  70. 

18074.  The  maker  of  a  note  is  estopped 
from  setting  up  invalidity  of  a  note,  as  between, 
him  and  payee,  in  an  action  by  assignee,  if' 

Jdaintiff  purchased  note  after  maker  had  in- 
onned  him  note  was  valid  and  he  would  pay  it. 
iWn  V.  TalboU,  11-1,  '58;  iW  v.  BomJU-,  8- 
601,  '56:  Bate  v.  WaUaee,  11-112,  '58;  IEoht. 
TeepU,  16-37,  *61 ;  Wngia  t.  AlUm,  16-284,  '61; 
Roie  V.  ifurfey,  89-77,  72;  VtHdeyoot  r.  Bnike, 
28-130,  '67. 

18075.  If  such  promise  of  the  maker  induces 
purchase,  he  is  estopped.  Morritm  y.  Weaver, 
16-344,  '61. 

18075a.  An  obligor  can  not  avail  himself  of 
any  defense  he  may  have  had  against  oUigee, 
if,  without  disclosing hi8objection,heiiid«ce  an 
innocent  person  to  purchase  his  bond.  Jtaeftmors 
V.  Bales,  1  Blf.  248,  '23;  Soan  v.  Biekmimi  T. 
and  Man'f'9  Co.,  6  Blf.  175,  '42. 

18076.  Also,  in  an  action  by  assignee  of  sndi 
purchaser.    Boae  v.  Teeple,  16-37,  '61. 

18077.  This  rule  is  not  changed  by  fact  that 
maker  subsequently  discovered  that  coaudera- 
tton  for  note  had  failed.  JSoen  v.  S.T.di  M. 
Co.,  supra. 

18078*  One,  having  fkll  benefit  of  an  ap«- 

peal  prayed  for  and  taken  by  himself,  is  estopped 
from  saying  he  did  not  appeal  on  account  of  in- 
formality or  irregularity  in  perfectingofit.  WaA- 
tteUer  v.  SUUe,  42-166,  '73. 

18079.  Errors  will  be  waived  if  objections 
thereto  are  not  made  at  time  when  an  opportun- 
ity was  offered,  and  such  party,  &iIlBg  to  Ob"  ■ 
Jeet,  is  estopped  in  S.  C  to  avail  himself  it. 
iVeston  v.  Sai^ford,  21-156,  '63. 

18080.  Bidding,  at  a  public  sale,  for  a  tract 
of  land  over  which  ran  a  public  highway,  with- 
out giving  any  notice  of  such  highway,  does  not 
estop  bidder  from  claiming  benefits  of  highway 
and  preventing  obstruction  of  same,  in  an  action 
against  successful  bidder  and  purchaser  at  sale, 
mth  bidders  had  meansof  knowingof  highway. 
Bid  may  have  been  for  fee  subject  to  public  ease- 
ment.   FoOtT  V.  Albert,  42-40,  '73. 

13081.  Owners  of  land,  standing  by  and  see* 
Ing  construction  of  a  gravel  road,  and  using  it 
afterwards,  are  not  estopped  from  denying  legal- 
ity of  an  assessment.  Hopkina  v.  Q.  K.  A  C.  T.  Co., 
40-44,  '72.    Cf.  Sim  v.  Hurtt,  44-679,  73. 

18082.  Nor  by  presenting  their  grievances  to - 
board  of  equalization.  Rung  v.  0.  A  C.  T.  Cb.,  42- 
400, 73. 

130S2a.  Not  so  with  ci^  improvements.  CUy 
Ixdayelle  v.  Foaltr,  84-140, 70. 

1 3i983.  Nor  estopped  from  complaining  of  such 
assessment,  when  company  was  not  legally  in- 
corporated, by  fact  that  lands  were  greatly  ben- 
efited, and  no  objection  was  made  by  such  own- 
ers to  construction  of  the  road.  Heidm  Ox  Drain* 
Co.  V.  N^tinger,  48-566,  '73. 

18084.  Ihe  fact,  that  A  had  knowledge  of,, 
and  consented  to  a  pavment  by  B  to  C,  of  a 
portion  of  funds  held  oy  B  in  trust,  might 
estop  A  from  recovering  money  so  paid,  but 
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can  not  estop  him  from  claiming  and  collecting 
balance  from  B.   Lynch  v.  Jenmnge,  48-276,  '73. 

18085.  A  Tendee,  while  daunin;  title  to 
lud^  and  holding  poflseaaion  of  same,  by  virtue 
of  his  pardiase  from  Us  rendory  and  from  no 
other  source,  can  not  deny  right  of  his  vendor 
to  sell  to  him.    MeCkidin  v.  Sate,  44-161,  '73. 

18086.  Possession  taken  of  land  by  a  re- 
ceiver appointed  by  court,  in  an  action  between 
vendor  and  vendee,  is  no  such  change  of  pos- 
session as  will  remove  estoppel.  Id. 

13087.  A  judnnent-deMor,  whose  estate  had 
been  sold  by  an  officer,  can  not  set  np  a  title  in 
a  third  person  to  defeat  a  purchaser  under  judg- 
ment.   Hobaon  v.  i>oe,  4  Blf.  487,  *38. 

13088.  He  can  not  show  his  own  title  defec- 
tive, but  third  persons  can.  Harris  v.  Doe, 
8-494, '52.    Cf.  10-394. 

13089.  A  widow  taking  under  a  will  can 
not  deny  validity  of  a  devise  therein.  LmA  v. 
Leurs,  80-411,  '68. 

13090.  A  grantor,  having  transferred  pro- 
perty as  a  valid  gifL  can  not  qnestion  title  of 
donee.   Rinker  v.  mnher,  SO-1^,  *63. 

18091*  When  parties  have  attempted  to  form 
a  corporation,  and  act  as  such  under  a  certain 
name,  and  have  caused  a  tax  to  be  levied  and 
placed  upon  duplicate,  and  laws  of  the  state  had 
not  been  complied  with  in  its  organization, 
though  an  attempt  to  do  so  had  been  made,  and 
were  acUn^  under  color  of  law,  but  not  with  au- 
thority claimed,  an  action  may  lie  to  injoin  col- 
lection of  such  tax.  All  that  is  asked  is  an  or- 
der against  treasurer.  It  is  no  estoppel  to  make 
pretended  company  a  pai^,  and  all^  it  was 
not  properly  organized.  AnwU  v.  Flatrock,  etc, 
T.  d.,  45-134,73. 

18092.  A  corporation  de/a«to  may  be  brought 
into  coart  as  sncn,  and  at  same  time  its  le^al  or- 
ganization denied  in  a  proceeding  to  injoin  it 
urom  farther  proceedings  as  a  corporation  to  in- 
iary  of  plaintiff.  NetOon  Go.  D.  QhY.  Ndnmger, 
4lf-666,  '73.  Cf.  82-169;  88-880;  48-30l>;  40- 
869  ;  80-^;  81-7. 

18098.  But  an  information  and  proceedings 
a^painst  a  corporation  in  its  corporate  name,  in- 
sisting that  it  never  had  any  existence,  and  seek- 
ing to  obtain  a  judgment  of  ouster  against  it  for 
Bsurping  corporate  franchises,  and  praying  for 
its  dissolution,  will  not  lie.  Its  corporate  exist- 
ence can  not  thus  be  admitted  and  denied.  Mud 
Oreek  Dmin.  Co.  v.  Slate,  48-236,  '73. 

18094.  The  maker  of  a  note,  purporting  to 
be  n^;otiable  and  payable  in  a  bauK  in  this 
state.  IS  not  estopped,  by  signing  it,  from  allej[- 
ing  and  proving  that  there  was  no  such  bank  in 
state,  as  described  in  note,  though  note  is  held 
br  an  innocent  bcwt  fide  indorsee.  I^kiiuon  v. 
/ViicA,  45-122,73;  Firtt  NaL  Bank  Kansas  OUy 
T.  <?rind8ta£  id.  158. 

18095.  It  need  not  be  averred  or  proved  that 
BOch  indorsee  was  informed  of  non-existence  of 
such  bank.  First  Nat.  Bank  Kanmu  CU^  v.  Grind- 
staff,  supra. 

18096.  The  receipt  of  damages  assessed  in 
proceedings  for  opening  of  a  private  way,  will 
not  be  an  estoppel  to  a  resistance  to  opening  of 
way,  where  money  is  accepted  under  a  mistake 
as  to  amount  of  work  to  be  done  in  opening  way, 
by  one  benefited.  Stemrt  t.  ffartman,  46-331 ,  '74. 

18097.  When  a  contract  shows  that  it  is  not 
made  with  an  existing  corporation,  and  contem- 
plates a  future  organization,  contractors  are  not 


estopped  to  deny  existence  of  corporation.  JtmP- 
polit  F.  <£  M.  Go.  V.  Herkivier,  46-142,  '74. 

18098.  A  subscriber  to  original  articles  of 
corporation  is  not  estopped  from  denying  exist- 
ence of  such  an  organization.  /luTpons  &  M, 
Co.  V.  Herkimer,  4fr-142,  '74  ;  WiUiams  v.  Fhmk- 
lin  Tovm  Academ.  Asifn,  26-310,  '66:  Wert  t. 
QrawfordxmJk  &  AUsmo  T.  Co.,  19-242,  *62;  Hvb- 
bard  V.  Chawel,  14-«01,  '60. 

18099.  A  executed  his  note,  and  at  time  was- 
apparently  of  sound  mind,  and  not  found  or 
known  to  be  otherwise.  Payees  were  trustees^ 
and  in  reliance  upon  said  promise  of  A,  incur- 
red just  debts  and  obligations  in  accomplish- 
ment of  their  trust  and  purpose,  for  which  note- 
was  ^ven.  Hdd',  A  was  not  estopped  from 
pleading  his  unsoundness  of  mind.  Mvssdman 
V.  Cravens,  47-1,  '74. 

18100.  If  bill  of  exceptions  be  not  signed  by 
judge,  adverse  party  is  not  eatopijed  from  having 
same  struck  from  files,  bv  his  actitm  in  indors- 
ing on  bill,  before  it  was  filed,  statement  that  it 
was  "examined  and  satisfactory"  to  his  attor- 
neys. Toledo,  W.&W.R.  Co.  v.  Rogen,  4&-427,. 
'74. 

18101.  A  purchased  land  subject  to  a  mort- 
gage, by  a  warranty  deed,  from  B,  and  gave  him 
a  mortgage  securing  purchase- money.  The  first- 
mortgage  was  foreclosed  and  land  sold,  and  cer- 
tificate of  purchase  was  assigned  to  B,  who  ob- 
tained a  dml.  The  e^ity  of  redemption  of  A 
waft  not  foreclosed.  B  bronght  suit  against  A 
to  foreclose  his  mortgage.  A  pleaded  and 
proved  a  failure  of  consideration,  by  reason  of 
first  foreclosure,  ouster  and  breach  of  warranty, 
and  thus  defeated  action.  Hdd;  A  was  estopped 
from  claiming  a  right  of  redemption  from  first- 
mortgage  and  sale.    Breni  v.  Oyler,  49-453,  '76. 

13102.  When  a  party  sues,  as  a  trustee  of  anr 
expre«)  trust,  and  obtains  judgment  as  such,  he- 
is  estopped  from  denying  that  his  eeslutqm  trual 
was  a  real  party  in  interest,  in  a  subsequent  action 
to  set  off  a  judgment  against  such  trustee  and 
his  beneficiary.  Heavenridge  v.  Mondy,  49-434,. 
■75. 

18108.  One  can  not  build  an  estoppel  on  pre^ 
tenses,  truth  of  which  may  be  easily  discovered 
by  an  examination  of  public  records,  or  upoa 
agreements  and  representations  to  which  be  was- 
not  a  party.   AdJans  v.  Adkms,  4^12,  '74. 

18104.  A  corporation  is  not  estopped,  by 
consideration  they  have  received,  from  alleging- 
and  proving  that  contracts  made  by  it  wereufira 
tnVnand  void.  Bd.  Qm'aTitm.  Co.v.  L.M.&B.. 
R.  Co.,  50-85,  '75. 

18105.  Iniantsand  married  women  maybe- 
estopped  by  matters  in  pais.  SerajUm  v.  Slewariy 
52-68,  '76. 

1810fia.  Afl  in  standing  by  and  allowing  a 

third  person  to  become  a  purchaser,  bma  fide  and 
innocently,  of  property  owned  by  them,  and  suf- 
fering such  person  to  improve  it.  Oailtngv.  Bod- 
man,  6-289,  '65.   Cf.  Peck  v-  Hmsley,  21-344,  '63. 

18106.  An  Infant  had  joined  with  her  hus- 
band in  conveyance  of  her  separate  lands.  Kotes 
payable  to  her  husband  were  given  for  purchase- 
money.  Last  three  fell  due  at  intervals  nearly 
three  years  after  she  became  of  age.  After  these- 
last  notes  were  paid  to  her  husband,  she  served 
a  written  notice  of  her  disaffirmance  of  con- 
veyance. Held;  to  constitute  an  estoppel,  she 
must  have  known  that  parchase-money  was  un- 
paid, and  vendee  must  ne  ignorant  of  the  fact 
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that  she  was  an  infant  at  the  time  of  conveyance. 
Seranton  v.  Slewarl,  62-68,  '75. 

18107.  The  actual  owner  of  personal  prop- 
erty is  not  estopped  to  claim  such  ownership,  by 
fact  that  he  has  alloved  a  third  party  to  take 
possession  of  same,  use  it  as  his  own,  obtaining  a 
license  to  transact  business,  with  use  of  it,  in 
his  own  name,  and  furnished  said  party  with 
means  for  carrying  on  said  business,  and  that 
said  third  party  had  contracted  debts  on  faith 
that  said  property  was  his  own,  and  a  creditor 
had  obtained  judgment,  and  sold  property  at  a 
judicial  sale,  without  any  notice  or  knowledge 
of  true  owner.  It  should  be  shown  that  real 
owner  either  represented  or  concealed  from  cred- 
itor any  material  facts.  It  should  also  be  shown 
that  the  creditor  was  induced  to  act  under  such 
representation  or  concealment.  McGirr  v.  Seli^ 
«(>-24y,  '77.  Cf.  Flelche,-  v.  Holmes,  25-468,  '65; 
Green^gh,  etc,  Go.  v.  Sidener,  40-424,  72 ;  Bradr 
shaav.  Warner,  64-68,  '76:  DurUhor  v.  Ratclee, 
.28-225,  '67. 

18108.  A  vendor  of  chattels,  gtaadinff  by 
and  having  knowledge  of  the  replevin  of  the 
chattels  from  his  vendee  by  a  thiid  person,  and 
refusing  to  defend  action,  is  estopped  from  col- 
lecting payment  for  same  from  vendee.  Mar- 
thaU  v.  Daix,  51-62,  '75. 

18109.  The  execution  of  a  note  to  a  body 
pnri>orting  to  be  a  corporation,  estops  party 
making  note,  by  pleadings  or  otherwis^  from 
•denying  existence  of  such  corporation.  Eanum 
V.  Aiom  Lodoe,  51-60,  75;  May  t.  IruTpolia  hts. 
Co.,  89-290,  '72. 

13110.  If  advantage  is  to  be  taken  of  a  dis- 
solution of  corporation,  it  is  necessary  that  plead- 
ings should  show,  particularly,  manner  in  which 
its  corporate  powers  ceased.  Suiherland  v.  L.  & 
Jf.P.A.a.,19-192,'62;  Eatuomy.Friavi  Lodge, 
supra. 

ISlll.  When  state,  prior  to  sale  of  all  rights 
and  intents  which  she  possessed  in  a  certain  ca- 
nal with  indefinite  descriptions,  had  set  apart 
.certain  lands  for  use  of  canal  adjoining  thereto, 
she  can  not,  after  sale,  say  such  lands  were  not 
essential  to  enjoyment  of  canal.  Ind.  CeiUnU  Co- 
nal  Co.  T.  SkUe,  53-575,  76. 

18118.  The  payee  of  a  note  is  not  eiitopped 
irom  bringing  an  action  against  surety  by  prom- 
ising to  Immediately  proceed  against  principal, 
who  is  a  non-resident,  and  delaying  action  an 
unreasonable  time.  Oonldm  v.  OmMm,  64-289, 
^76. 

18118.  An  agent,  having  collected  money  for 
his  principal,  is  estopped  from  claiming  that 
principal  is  not  entitled  to  it.  Reed  v,  Doitgan, 
64-306, '76;  Daniels  v.  Barney,  22-207,  '64;  U. 
SEX.CO.Y.  Lueaa,  86-361,  '71. 

18114.  Complaint  in  partition.  An  answer, 
^pleadedasestoppel,  that  defendant  had,  for  value, 
jmrchased  land  in  controversy,  and  taken  a  war- 
ranty deed  of  conveyance  therefor;  that  he  en- 
tered in  possession ;  that  plaintifl'  Icnew  thereof, 
Aiid,  without  disclosing  his  title,  stood  by  and 
permitted  defendant  to  expend  large  sums  in 
making  improvements  thereon,  and  in  paying 
■delinquent  taxes  thereon;  that  he  waM  ignorant 
■of  an^  title  in  plaintiff  and  had  made  the  ex- 
penditures in  good  faith,  believing  the  title  was 
^rfect  in  him.  Held;  answer  bad  in  not  alleg- 
ing his  vendor.  His  title  might  be  throu^ 
plaintiff  to  an  individual  interest.  A  tenant  tn 
loommon  can  not  prevent  a  co-tenant  from  mak- 
ing improvements,  and  is  not  estopped  from 


claiming  an  interest  by  "  standing  by  "  and  per- 
mitting the  same.   Sanford\.  Tucker,  54-219,^6. 

18115.  An  ownerof  land  who  permits  another 
to  expend  great  sums  of  money  in  consimctii^ 
a  dam  which  causes  an  overflow  of  his  land,  u 
estopped  to  deny  right  of  tatter  to  an  easement 
in  such  lands.  O^fe  v.  i>t/f,  55-130, 76.  Cf.  Lom 
V.  JI/iaer,27-534,'67;  Snowden  v.  ITiifflS,  1>-I0, 
'62. 

18116.  One,  siffning  or  indorsing  a  bluk 

note,  and  then  entrusting  it  to  another  party  for 
delivery  or  n^otiation,  is  estopped  from  deny- 
ing that  he  pave  latter  authonty  to  fill  blaou, 
.in  order  to  make  it  a  complete  note  in  hands  tn 
innocent  holders.  Emmons  r.  Meeker, 
'76 ;  SpUlei-  v.  James,  82-202,  '69.  Ct  Stale  v. 
I^^per,  81-76,  '69. 

13117.  A  purchaser  at  a  judicial  sale,  in  ac- 
cepting  money  in  redemption  of  sale,  is  only  o- 
topped  from  denying  right  of  party  to  redeem, 
and  no  farther.    Gaddard  v.  JRenner,  57-532;  '77. 

18118.  A  BOn-resideKt,  by  fact  that  he  bad 
a  resident  agent  in  this  state,  who  might  have 
knowledge  of  agreements  between  a  city  and 
other  parties,  under  which  a  public  nuisance  Is 
created,  is  not  estopped  from  endeavors  to  abate 
such  nuisance,  it  is  not  duty  of  an  agent  to 
watch  or  protect  property  of  his  principal  against 
actions  oi  government  in  r^ard  to  property  of 
other  persons.    Peilis  v.  Jolumn,  66-139,  '77. 

18119.  Declarations  or  representationt  of 
maker  of  a  note,  made  to  assignee  of  such  note 
lifter  his  purchase  thereof,  or  which  did  not  in- 
duce him  to  purchase,  will  not  estop  such 
maker  from  setting  up  any  defense  he  mty 
have.  Reagan  v.  Hadley,  57-609,  '77  ;  SbOmm 
V.  Thomas,  39-384,  '72 ;  Windle  v.  Canaday,  21- 
248,  '63;  Ray  v.  McMurtry,  20-307,  '63;  Mor- 
rison V.  Weaver,  16-344,  '61 :  Carier  v.  ifcrm, 
16-387,  '61 ;  Biaek  v.  MiUMl,  14-397.  "60; 
Jones  T.  Dorr,  19-384,  '62. 

13120.  Nor  will  repetition  of  snch  declaia- 
tions  or  representations,  by  such  assignee  to  his 
assignee.  Windley.Qinaday,  mpra;  Jonesv.Dorr, 
supra. 

13121.  The  act  of  council  of  a  city  in  re- 
ceiving report  of  a  committee  in  regard  to  mat- 
ters of  fact,  without  concurring  in  or  confinn- 
ing  report,  does  not  estop  city  from  denying 
truth  of  matter  as  reported  oy  committee.  Manr, 
eie.,  KcJcomo  v.  State,  67-152,  77. 

18122.  To  constitute  an  estoppel  ta  p(M,ii 
must  be  shown  that  party  estopped  either  repre- 
sented to,  or  concealed  from,  party  injured  any 
material  facts;  and,  also,  that  party  claiming 
benefits  of  esto^ipel  was  induced  to  act  in  prem- 
ises by  representations  or  concealment  of  any 
material  facts.  FleleherT.  Holmes,  26-458,  '6S; 
(Jreenxburgh,  etc.,  Co.  T.  Sidener,  40-424,  *72;  Jfc- 
0»T  V.  Sdl,  60-249,  '77  ;  J>un6ar  v.  Rauits,  28- 
226,  '67  •  Bradshaw  v.  Wamer,  54-58,  '76. 

18123.  Anownerof  land  illegallyassessedbj 
a  turnpike  companpr,  by  executing  his  note  in 
payment  of  such  illegal  assessment,  witboot 
Knowledge,  is  not  estopped  from  resisting  pav- 
ment  of  note.  Maddy  v.  S.  S.dW.T.  Oa.,  63- 
148,  77 :  Ihnms  v.  Jhmdlelm,  etc.,  G»_  Tl. 

18124.  Nor  will  an  acquiescence  in  construc- 
tion of  road,  and  a  part  payment  of  such  illegal 
assessment,  estop  him  from  resisting  payment 
of  balance.  Pavy\.  Oreendmrgh,  etc.,  u).,  4z-400, 
'73. 

18126.  Under  statute  of  this  state  (1 
Td,  363,  sec.  6),  a  marrted  w«iub  can  not  di- 
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vest  herself  of  title  to  her  land  hy  an  estoppel  tn 
pais.  {f.R.S.'81,2921.)  Beklerv.  Weybum,&9- 
143,  '77.  {Gatimg  v.  Bodman,  6-289,  '55,  over- 
ruled.) 

II.  Bj  Deed;  Rentals,  etc. 

18126.  Instnimentsof  wiitingexecutedh^M. 
to  L.,  with  a  view  of  diveeting  herself  of  her  pre- 
emption right  in  land,  were  executed  before  issu- 
ing of  a  patent  to  her.  The  act  of  congress, 
under  which  M.'s  pre-emption  right  was  claimed, 
and  under  which  patent  to  her  issued,  contains 
following  clause :  *'  And  that  all  assignments 
and  transfers  of  the  right  of  pre-emption  given 
br  this  set,  prior  to  the  iBsnanee  of  patents, 
shall  be  null  and  void."  It  follovs,  that  said 
instruments  of  writing  hj  M.  to  L.,  executed  be- 
fore patent  issued,  so  far  as  Ihey  purported  to 
convey  land,  or  to  authorise  its  conveyance, 
though  with  a  warranty  of  title,  must  be  consid- 
ered of  no  validity,  and  will  not  estop  her  or 
her  assigns  from  saying  she  had  no  title.  Doe  v. 
Omtkall,  1-247,  '48. 

18127.  Where  a  deed,  acknowledging  receipt 
of  purchase-money,  lias  been  put  on  record,  gran- 
tor is  estopped  from  relying  on  a  continuance  in 
possession,  as  notice  of  alien  for  nnpaid  pur- 
chase-money.    Work  V.  Brayton,  5-396,  '54. 

13128.  Ejectment  by  A  against  B.  A  intro- 
duced patents  from  U.  8.  for  tract,  and  also  a 
leat>e  under  seal,  made  by  C  and  B  for  same 
land.  In  introductory  part  of  lease,  C  described 
himself  as  agent  of  A,  but  it  was  signed  and 
sealed  by  C.  Lease  contained  a  stipulation  that 
B  would  leave  premises,  if  requested,  on  Mar.  1, 
'50.  Held;  B  was  estopped  by  recitals  in  lease 
from  denying  that  C  was  A'a  agenL  MeOam  v. 
J)oe,  5-237  '54. 

1S129.  £gtoppel  by  covenaiits  in  a  deed, 
in  a  case,  where  grantor  subsequently  acquires 
4itle  to  land  conveyed,  does  not  opende  to  pam 
title,  but  merely  by  way  of  rebutter.  Deem  t.  i>oe, 
8-475,  '56. 

18180.  The  facts  were  a&reed  upon  as  fol- 
lows: A  conveyed  lands  to  B,  covenanting  that 
premises  were  free  from  all  right  of  dower  and 
all  other  incumbrances  whatever;  that  they 
should  forever  thereafter  be  and  remain,  etc.; 
.and  tbat  he  and  his  heirs,  etc.,  would  warrant 
and  defend  a^ninst  all  persons  claiming  or  to 
claim  same.  B  took  possession,  and  afterward 
mnveyed  to  Cin  fee,  who  also  took  possession, 
and,  afterward,  died  intestate.  His  heirs  are 
lessors  of  plaintiff.  On  third  of  Sept,  '32,  A 
died  intestate  and  insolvent,  leaving  an  on\^ 
daughter  his  heir,  who  took  nothing  from  his 
estate.  He  was  never  at  any  time  seized  of 
any  estate  in  premises  conveyed ;  but  before 
date  of  deed  of  A  to  B,  A's  father  was  seized 
thereof  in  fee,  and  he  continued  so  seized,  until 
he  died  intestate  on  Ist  Sept.  '35.  The  father 
left  five  heirs — wife  of  the  appellant,  three 
other  children,  and  A's  daughter,  as  repreatniing 
her  faiher — each  inheriting  an  undivided  fifth  of 
land  described  in  A's  deed.  The  appellant  and 
others  have  all  title  to  four-fifths  which  de- 
scended to  children,  and  also  to  fifth,  which  de- 
scended to  grand-daughter  unless  she,  and 
they  as  her  assignees,  are  bound  and  estopped 
by  deed  of  her  father.  Held;  Stuart  J.,  dis- 
soiting,  that  doctrine  in  Ccue  v.  WiUlrid^, 
4-51,  "iz,  applies ;  that  A's  daughter  inherits 
directly  from  her  grandfather,  and  is  not  affect- 


ed by  acts  of  her  father,  who  died  without  seizin, 
and  before  descent  cast.  Dean  v.  Doe,  8-475,  '56. 

13181.  A  person  inherited  lands  in  this  state 
from  her  maternal  grandfather,  by  taking  share 
of  her  mother,  and  died  while  the  B.  S.  of  '31 
were  in  force,  intestate,  and  unmarried,  leaving 
a  father  surviving  her ;  but  neither  children  nor 
their  descendants,  nor  brothers  or  sisters,  but 
brothers  and  sisters  of  her  mother.  Hdd  ;  fa- 
ther inherited  land.  Ca»e  v.  Wildridge,  4-51, 
'53. 

13132.  The  words  descent  from  a  parent  do 
not  mean  through  a  parent.  "Descent  from  the 
mother "  can  not  mean  "  from  the  maternal 
grandfather"  or  "taking  the  share  of  the  de- 
ceased parents."  Id. 

13138.  The  recitals  In  a  morteage,  made  un- 
der direction  of  owner  by  one  wao  is  not,  will 
operate  as  an  estoppel  in  pais  upon  owner,  unless 
this  fact  be  modified  by  other  circumstances. 
MalUa  V.  Pttge,  8-364,  '56. 

18184.  It  is  not  competent  for  one  who  has 
directed  another  to  execute  and  deliver  a  mort* 
gage  upon  his  own  property  to  a  third  person, 
to  set  up  against  mortage  a  cotemporaneous  un- 
derstanding between  himself  and  agent,  incon- 
sistent with  terms  of  mortgage.  Id. 

18135.  Bill  against  widows  and  minor  heirs 
to  forecloee  mortgage  to  secure  notes  for  pur- 
chase-money. Held;  mor^agors  and  heirs  es- 
topped from  denying  execution  of  notes.  AmM 
V.  Slanfield,  8-323,  '56. 

13186.  A  purchased  land  of  B  at  sheriff 's 
sale,  but  did  not  pay  or  tender  to  sheriff  pur- 
chase-money, and  no  deed  was  executed  to  him. 
Afterward,  he  loaned  a  sum  of  money  to  B,  and 
took  from  htm  a  mortgage  on  land  to  secure  sum 
loaned.  Held;  A  was  estopped  from  asserting 
any  title  anterior  to  mortgage.  OmMin  v.  Smith, 
7-107,  '65. 

18137.  Recitals  In  a  replevin  bofed,  that 
property  replevied  is  of  a  certain  value,  ertop 
obligors  from  denying  tmth  of  same  in  an  ac- 
tion on  bond.    Wiseman  v.  lA/nn,  38-250,  '72. 

13138.  The  obligors  can  not  be  permitted  to 
allege  that  no  suit  was  pending  when  bond  was 
executed.    Satnmons  v.  Newmari,  27-508,  '67. 

13139.  The  obligors  can  not  defend  them- 
selves from  a  suit  on  a  bond  for  a  failure  to  de- 
liver property  as  ordered  by  asserting  a  new  title 
to  property  acquired  after  bond  wasnven  and 
before  judgment  for  a  return.  Oarr  v.  £iKu^  S7- 
465,  '71. 

13140.  If  a  husband  invested  money  of  his 
wife  in  land  and  took  deed  in  his  own  name, 
without  her  knowledge  or  consent,  she  will  not 
be  estopped  from  proceeding  against  adminis- 
trator, but  ma^  be  as  to  land  when  it  has  passed 
to  innocent  third  parties.  Dayton  v.  lusher,  84- 
366,  '70. 

1 8141.  A  husband  conveyed  to  B,  by  warranty 
deed,  land  of  his  wife,  in  which  he  had  no  inter- 
est other  than  that  of  husband.  He  died,  leav- 
ing to  children  of  bis  wife  and  himself  property 
of  greater  value  than  their  claim  in  said  land  of 
wife.  Action  by  said  children  against  B  for 
partition.  Held  ;  they,  by  covenant  of  warranty 
in  deed  of  their  father,  and  by  descent  to  them 
of  his  property,  were  not  estopped  from  claim- 
ing nn  interest  in  said  land  as  heirs  of  their 
mother.  Held;  remedy  of  B  was  against  estate 
of  his  grantor.    Hartman  v.  Lee,  80-281,  '68. 

18142.  A  guardian,  in  surrendering  and 
making  a  settlement  of  his  trust  with  fais  suc- 
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cesBor,  hy  executing  a  mortga^  to  secure  pay- 
ment of  an  acknowledged  liability,  can  not  be 
permitted  to  go  behind  auch  settlemeot  to  test 
hiB  liability.  (TlJatier  t.  Shidh',  86-278,  '66.  Cf. 
8&-16. 

18148*  The  obligors  to  a  bond  underseal,  re- 
ciUng  that  consideraUon  of  it  was  conveyance 
made  to  obligors  by  husband  of  obligee,  are  es- 
topped from  denying  truth  of  sucn  recitals. 
Gwtrd  V.  Bradley,  7-600,  '56. 

18144.  When  a  party  makes  an  admission  in 
an  instrument  under  his  hand  and  seal,  he  ib  es- 
estopped  from  disputing  what  it  recites.  If  he 
executes  a  bond,  reciting  that  a  certain  jud^ 
ment  was  rendered  in  a  certain  action,  condi- 
tioned to  pay  sucli  judgment,  he  is  estopped 
from  denying  that  there  was  such  a  case  and 
judgment.    Trimble  v.  State,  4  Blf.  436,  '37. 

1S145*  An  answer,  setting  up  an  estoppel  by 
deed  as  to  part  of  the  plaintifis  to  bar  otner  co- 
plaintiffs  (all  tenants  in  common)  to  join  in  ac- 
tion, because  of  such  estoppel,  but  not  alleging 
that  latter  were  parties  to  deed,  is  bad  on  de- 
mnner.   Lama  v.  ^etbo)^  10-183,  '58. 

1S146*  where  the  covenantee  is  in  posses- 
sion, and  the  covenantor,  having  no  title,  makes 
a  deed  with  full  covenants  of  warranty,  and 
subsequently  acquires  title,  he  is  estopped  by 
his  covenants,  as  a^inst  covenantee,  to  deny 
that  he  had  a  good  title,  and  such  subsequently 
acquired  title  will  inure  to  covenantee;  but 
where  covenantor  acquires  paramount  title  after 
evictioa  of  covenantee,  such  title  does  notinure 
to  covenantee  by  way  of  estoppel,  without  his 
consent,  so  as  to  defeat  his  right  to  maintain  his 
action  upon  covenants,  and  to  recover  consider- 
ation with  interest,    burton  v.  Reedt^  iO-S7,  '63. 

18147*  A  sister  and  brother  deeded  their  in- 
terest in  land  to  an  older  sister,  subject  to  cer- 
tain conditions;  but  latter,  being  dissatisfied,  as- 
signed each  interest  back  to  each,  upon  their 
assuming  same  undertakings.  Their  deed  to  her 
being  lost  and  nnrecorded,  a  re^Hmveyanoe  was 
deemed  unnecessary.  The  brother  and  wife  con- 
veyed their  interest  to  younger  sister,  who  as- 
sumed conditions.  In  meantime,  the  land,  be- 
ing in  possession  of  older  sister,  was  sold  on  ex- 
ecution upon  jud^ent  against  her,  and  she 
quit-claimed  her  interest  to  purchaser.  In  a 
suit  for  partition  by  younger  sister  against  pur- 
chaser, all  parties  having  equal  notice  of  such 
transactions.  Held;  purcnaserwas  notestopped 
from  setting  up  an  interest  in  land,  reason  of 
his  and  his  grantor's  notice  of  plaintiff's  claim, 
and  plaintin^  could  not  recover.  SumanT.  Sprin- 
gaU,  67-115,  '79. 

18148.  Land  was  devised  to  a  son,  subject  to 
the  maintenance  of  his  mother,  and  he  allowed 
her  to  sell  it,  joining  her  in  a  deed  to  purchaser, 
and  directing  the  notes  for. purchase-money  to 
be  made  payable  to  her.  add;  devisee  could 
not,  even  if  executed  to  defrand  his  creditors, 
question  his  mother's  title  to  notes.  Hmt  v. 
Coon,  »-537,  '57. 

18149.  An  acknowledgement,  in  usual  form, 
by  a  feme  covert,  of  a  conveyance  before  a  magis- 
trate, estops  her  and  those  claiming  under  her, 
from  saying  that  she  had  not  freely  and  abso- 
lutely executed  conveyance.  MeNedu  v.  Rueker, 
6  Blf.  391,  '43. 

18150*  The  instrument,  upon  which  this  suit 
was  brought,  purported  to  have  been  executed 
t^'  C.  &  u  B.  Co.  for  consideration,  etc.,  to  M  B, 
oonveying  to  him  lands  and  rolling  stock  of 


company  "  in  trust  for  the  uses  and  purposes 
following,  to-wit :  Whereas,  a  large  portion  of 
the  debts  of  said  railroad  company  have  been 
secured  by  personal  indorsements  of  the  present 
directors,  and  others  who  were  formerly  directors 
of  the  company,  for  which  they  are  responsible, 
among  which  is  a  debt  to  the  C  bank  at  B,  Indi- 
ana, amounting  to  over  $50,000.  Now,  this  con- 
veyance is  hereby  declared  to  be  in  trust  to  se- 
cure and  indemnify,  first,  the  said  persons  who 
are  bound  for  said  debt,  etc.,  or  who  ma^  at  any 
time  hereafter  become  bound  therefor,  either  as 
makers,  acceptors  or  indorsers  thereof,  etc;  aeo- 
ondly,  to  secure  all  the  indorsers  of  said  com- 
pany against  all  other  debts,  etc.j  for  which  tbejr 
are  or  may  become  in  any  way  liable  as  maker^ 
etc., — the  said  trustee  to  hold  all  property,  until 
said  debt  at  said  bank,  or  some  part  therec^ 
shall  become  due,  etc.,  and  then  in  case  of  the 
non-payment  thereof,  he  is  hereby  directed  and 
required  to  sell  the  same, or  as  much  thereof  as 
may  be  required  to  pay  said  debt,"  etc.  This  in- 
strument purports  to  have  been  acknowledged 
before  S  ^  a  notary  of  Ohio,  on,  etc,  and  was  re- 
corded in  H  oouaty,  Indiana,  on,  etc.,  in  whic& 
county  company  had  their  principal  office  in  this 
state.  Trial  upon  the  gmeral  issue,  and  certain 
special  issues,  matters  set  up  in  whit^ 
could  be  proved  in  general  issue.  Facts  upon 
which  decision  was  founded  were  as  fol- 
lows: 1.  Mortgage  or  deed  of  trust  was  ex- 
ecuted Novemmr  10,  '54,  in  Cincinnati,  iybio. 
It  embraces  certain  lands  and  rolling  stock  of 
company,  but  not  road-bed.  It  was  recorded  in 
H  and  W  counties,  but  not  in  certain  otbos 
through  which  road  extended,  within  ten  days 
from  its  execution,  and,  though  it  purports  to 
have  been,  there  is  evidence  tendi^  to  show 
that  it  never  was  acknowledged.  2.  The  rolling 
stock  embraced  in  it  was  never  actually  deliv- 
ered into  possession  of  trustee,  or  mortgage^ 
but  was  retained  and  used  by  company  in  tbar 
leases.  3.  There  were  prior  mortgages  and  liew 
on  property'.  4.  The  beneficiaries  of  trust  and 
prior  creditors  were  not  made  parties  to  suit,, 
and  debtdue  beneficiaries  wasusurious.  5.  Com- 
pany, by  their  directors  (said  M  B  being  one), 
on  ieth  of  Oct,  '56,  leased  road,  rolling  stock, 
etc.,  to  W  A  Co.  for  five  years,  and  pnt  them  in 
possession.  6.  Lease  was  executed  in  Cin.,  O.,  and 
is  set  up  by  way  of  estoppel.  7.  Debt  (or  which 
plaintiff  tt  aL  are  liable,  and  to  secure  which 
mortgage  was  executed,  was  debt  of  another 
company  consolidated  with  present  and  assum- 
ing said  debt,  was  without  authority  and  void. 
.\iter  execution  and  recording  of  mortgage,  M 
B,  being  one  of  directors,  letted  proper^  em- 
braced by  it  to  W  rf  a/,  for  five  years.  Before 
expiration  of  lease,  claims  of  beneficiaries  be- 
came due,  were  not  paid,  and  trustee,  for  their 
benefit,  proceeded  to  obtain  an  order  for  the  sale 
of  property.  Lessees  pleaded  act  of  trustee  in 
participating  in  lease  to  them,  as  an  estoppd  m 
pais  of  nis  right  to  foreclosure  and  sell  propertv. 
Hfld;  no  estoppel.  Wright  v.  Btmdg,  11-388, 
'68. 

13151*  Where  a  note  was,  on  its  face,  made 
payable  to  A.  Held ;  maker  estopped  to  deny 
that  it  was  made  to  A.  Bogtn  t.  Race,  2fr-^77» 
'^ 

1816S.  Where  the  wife  of  a  teiiuit  had 

purchased  a  dwelling  house  on  leasehold,  inm  a 
former  tenant,  and,  with  her  knowledge^  her 
husband,  claiming  to  be  owner  of  such  hout^ 
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-while  in  poeeession,  sold  same  to  landlord,  wife 
was  estopped  tnm  assertinir  title  to  such 
hoase,aBanlii8t  landlord*  uruJin  v.  Raaad^, 
71-44a  *80. 

181SS*  Aand  B  executed  a  lease  to  C,  of  land 
for  sereD  years,  at  agreed  rent,  upon  conditions 
that  C  should  erect  certain  buildings,  etc.,  which 
baildings  he  should  own  and  be  entitled  to  re- 
move at  end  of  term.  Said  buildings  were  de- 
clared, in  lease,  as  mortgaged  to  A  and  B  to  se- 
cure payment  of  rent  A  and  B  signed  and  ac- 
knowledged lease.  May  29,  '57,  and  C  did  so  on 
dth  July  following,  at  which  time  buildings  had 
been  erected.  Instrument  recorded,  next  darj  in 
mortgage  record  of  county.  D  was  subscribing 
witness  to  execution  of  lease  by  C,  and  by  arrange- 
ment subsequently  made  between  them,  Dbecame 
prospective  owner  of  buildings.  iJdd;  D  was 
'  estopped,  as  against  A  and  B,  to  deny  that  C  was 
owner  of  lease,  buildings,  etc.,  or  his  right  to  in- 
cumber them,  and  all  persons  claiming  under  or 
through  D  were  bound  by  that  estoppel,  unleea 
tfaer  could  show  fraud  or  want  of  consideration. 
Bhkatore  v.  3h6er,  22^,  '64. 

181o4>  Action  against  A,  his  wife,  and  B,  for 
a  specific  performance  of  a  contract  for  sale  of 
land,  contract  made  by  A,  who,  with  his  wife 

ioining,  had  convened  to  C.  The  latter  had  full 
mowledge  of  equitv  of  plaintiff.  Decree  was 
rendered  in  faror  of  plaintiff.  Held;  wife  can 
not  complain  of  decree  against  her.  She  was 
estopped  by  her  deed  to  B.  The  title  of  B  was 
subject  to  equity  of  plaintiff.  The  decree  con- 
veyed legal  title  of  B  to  plaintiff.  Fiaieur.  JSZfer, 
39-322/68. 

181&6.  A  partjt  who  has  signed  a  petition 
for  a  private  way,  which  has  been  ordered  open- 
ed, can  not  object  to  opening  of  way  on  account 
-o^ir^nlarity  io  sucn  petition.    Wild  v.  Ddg, 

ISIM.  Land  was  conveyed  to  the  husband, 
and  the  deed  afterward  dratroyed  by  the  hus- 
band without  being  recorded.  HM;  wife  (sub- 
-sequently  a  widow),  is  not  estopped  to  claim  an 
interest  in  said  land,  by  virtue  of  her  marital 
rights.    JoAtuon  v.  MiUer,  47-376.  74. 

18157.  One,  conveying  interest  in  lands  bjr  a 
■^nlt-claln  deed,  is  not  estopped  from  setting 
up  an  after-acqnired  title.  Uraham  v.  Qraham. 
5&-23,76:  KeiUotiv.  Chrtat,  46-479,  '74;  Sku- 
maker  v.  Johmmm,  85-33,  ^l. 

18158.  A  narried  woman,  her  husband 
joining,  is  estopped  by  her  warranty  deed,  pur- 
porting to  convey  entire  estate,  from  setting  up 
any  title  to  such  lands^hongh  such  title  be  suo- 
aeqnently  acquired.   Sng  v.  Sea,  £6-1, 77. 

ni.  ByBeeord;  JadgmenVete. 

_  18159.  An  adjudication  as  to  title  of  a  por- 
tion of  goods  and  chattels  held  by  A  as  assignee 
under  insolvent  laws,  can  have  no  force  as  to 
any  other  portion  of  property  covered  by  assign- 
ment   fio6«rtev.  Robesm.  27-454,  '67. 

18160.  An  answer,  showing  an  adjudication 
on  a  note  payable  "  one  day  after  date,"  is  no 
bar  to  an  action  on  a  note  payable  "  on  demand, 
with  interest  from  date,"  though  it  was  also  al- 
lied the  plaintiff  in  former  suit  intended  to 
•describe  the  "  identical  note  now  in  suit"  Pat- 
titon  V.  Jon«L  27-457,  '67. 

18161.  If  a  verdict  be  found  on  any  fact  or 
title,  distinctly  put  in  issue  in  an  action  of  tres- 
paM,  as  when  the  all^^  trespass  is  admitted. 


L  II,  III.  605 

such  verdict  and  judgment  thereon  may  be 

E leaded  by  way  of  estoppel  in  another  action 
etween  same  parties  or  their  privies,  in  respect 
of  same  fact  or  tiUe.  Qmvhdl  v.  OrimB,  88-155, 
'72. 

18162.  Parol  erldenee  is  competent  to  show 
what  transpired  and  what  facts  were  contro- 
verted on  former  trial  and  thus  show  ground 
upon  which  it  was  decided.  Campbell  v.  Oron, 
supra  ;  Harqws  v.  Goodman,  12-629,  '59. 

1S168.  The  eonclnslTeness  of  a  Judgment 

rests  not  upon  doctrine  of  estoppel,  but  upon 
ground  that  whole  community  have  an  interest 
in  holding  parties  conclusively  bound  by  re- 
sults of  their  own  litigation,  uotnn  v.  Graydon, 
41-559,  '73. 

18164.  Where  a  party  appears  and  pleads 
to  an  action  before  a  Justice,  who  has  jurisdic- 
tion of  cause,  without  objecting  to  jurisdiction 
of  person,  he  is  estopped  from  making  that  issue 
in  appellate  court  Ludwick  v.  Bemmin,  15- 
198,%) 

18165.  In  suit  on  a  note  against  directors  of 
a  corporation,  individually,  who  had  signed 
themselves  "  directors,"  HeUi;  plaintiff  having 
recovered  judgment  against  company,  was  es- 
topped from  claiming  note  to  be  tnat  of  direct- 
ors individually.  >4tTnen  v.  iTordtnj  60-119,  77. 

18166.  Defendant,  by  permitting  death  of 
one  of  plaintifls  to  be  suggested  on  record  with- 
out opposition  before  tnal,  can  not  afterward 
deny  truth  of  suggestion.  IfendBnoii  v.  Beeoa, 
6  Blf.  101,  '41. 

18167.  When  a  case  was  tried  in  July  29, 

'65,  and  bv  ap«ement  and  at  request  of,  and  for 
accommodation  of  plaintifT,  judgment  was  en- 
tered as  of  that  date,  in  order  book,  in  a  blank 
space  left  for  that  purpose,  over  signature  of 
judge,  and  in  January,  '66,  judge  rendered  judg- 
ment and  entered  it  in  blank  as  of  former  date, 
plaintiff  is  estopped  from  claiming  that  judgment 
was  not  rendered  in  July,  '65.  £u^mwv.  Mor- 
rw(m,  28-201, '67.   «.  87-506;  81-1. 

18168.  In  absence  of  fraud,  record  is  conclu- 
sive. Id.  (As  to  power  of  attorney  to  bind  his 
client  by  an  agreement  which  may  estop  him, 
this  case  is  distinguishable  from  Qobm  v.  QfAdM- 
berry,  72-44,  '80). 

18166.  In  *40,  a  Judgment  was  taken  a«ainst 
A,  on  a  complaint  on  back  of  which  was  ue  fol- 
lowing :  "  I,  A  ,  one  of  the  within-named 

defendants,  do  confess  the  debt  mentioned  in  the 
within  declaration,  to  the  amount  of,"  etc.,  •  *- 
"and  desire  that  judgment  be  rendered  against 
me  to  that  amount."  (Dated  three  days  before 
the  compaint  was  filed.  Siened,  — - —  A — -). 
No  appearance  or  process.  In  '45,  A  died.  In 
'49,  judgment-creditor  sned  out  a  writ  of  smrs 
faatu  against  administrator  and  heirs  of  said  A, 
requiring  them  to  show  cause,  if  any  they  had, 
why  execution  should  not  be  issued  upon  said 
judgment,  to  be  levied  upon  certain  lots.  Writ 
was  duly  served  on  them.  Administrator  made 
default,  accordingly  execution  was  issued,  lots 
levied  on  and  sold  to  B,  agent  of  execution-plain- 
tiff. Action  against  B  to  recover  lots  by  heirs  of 
A.  Held;  the  original  judgment  was  void. 
Hdd;  the  heirs  of  A  are  estopped  by  judgment 
on  the  aetre  faaat  from  showing  invalidity  of  or- 
iginal judgment.  Ompard  v.  Hanna,  84-74,  '70. 

13170.  It  seems  that  purchaser,  or  those 
claiming  under  him,  need  not  show  orinnal 
judgment,  but  only  proceedings  in  idn  Jatiaa 


Digitized  by 


606 


ESTOI'PEL  III. 


and  returns  showine  service.  CarpeiUer  t.  Doe, 
2-466,  '61. 

18171.  Jadgment.  Married  woven.  In  a 

proceeding  for  partition  of  renl  estate  in  probate 
court,  in  '48,  a  subpoena  in  cbancery  was  issued 
August  21,  served  August  24,  and  Judgment  was 
taken  by  default  September  22.  Complaint  was 
at  law  {the  court  having  also  chancery  powers, 
statute  requiring  service  of  thirty  days  in  chan- 
cery). Alter  interlocutory  order  of  partition 
was  made  and  commissionera  were  appointed 
and  process  was  issued  to  them,  court,  on  motion, 
without  notice  to  parties,  permitted  petition  to 
be  amended  by  insertion  of  other  lands,  and 
chan^;ed  order  and  process  to  agree  with  amended 
petition.  Commissioners  were  not  re-swom.  Cer- 
tain real  estate  owned  in  fee  by  one  of  defend- 
ants, a  married  woman,  whose  husband  was  not 
a  party,  was  set  off  to  her  as  and  for  her  dower, 
remainder  not  being  disposed  of.  Held;  that 
such  married  woman  was  not  estopped,  by  this 
proceeding  and  judgment,  from  asserting  her 
right  to  fee-simple  of  snch  real  estate.  Held; 
a  Bubpcens  in  cnancery  can  not,  in  such  a  case, 
be  converted  into  a  summons.  Held;  nor  the 
petition  so  amended.    Fall  v.  Haiethont,  8(M44, 

m 

18172.  A  made  a  voluntary  conveyance  to 
his  daughter.  By  mistake,  name  of  husband  of 
daughter  was  inserted  as  grantee.  The  deed,  on 
its  Hce,  purported  to  be  for  a  valuable  consider- 
ation. The  said  husband  mortga^  land  to  a 
bona  fide  mortgagee,  for  value  received.  Action 
by  mortgagee  to  correct  description  of  property. 
Held;  A  was  estopped  by  recitals  in  his  deed  to 
deny  that  there  was  a  valuable  consideration, 
or  that  grantee  named  was  true  one,  against 
mortgagee.  German  Mvt,  hu.  Oa.  v.  Onm,  82- 
249,  '69. 

18178.  A,  himself  administrator  of  estate  of 
B,  filed  a  claim  against  said  estate,  which  was 
entitled  and  docketed,"il  r.TkeEstal^f^B."  Bec- 
ord  states  that  "  defendant "  appeared,  answered 
and  went  to  trial.  After  the  nnng  of  transcript 
in  8.  C,  defendant  represented  to  S.  C.  that,  as 
guardian  of  only  heir  of  B,  he  had  appeared  and 
made  defense  below,  and  asked  leave  to  prosecute 
appeal.  Held  ;  after  showing  made  by  his  peti- 
tion, guardian  could  not  be  heard  to  object  that 
no  adversary  party  was  named  in  claim.  Detvl 
V.  HaliUad,  1^287,  '61. 

18174.  Suit  had  been  brought  on  first  of  two 
notes,  for  installments  of  purchaBe-money  of  real 
estate.  Judgment  for  plaintiff.  In  a  suit  upon 
second  note,  defendant  sought  to  plead  same  de- 
fenses which  he  had  set  up  in  former  suit.  Ifeld  ; 
he  was  estopped  from  so  doing.  French  v.  Hok- 
ard,  14-45^^60. 

18176.  A,  as  attorney,  obtained  judgment 
on  a  note,  in  name  of,  and  witboot  knowledge 
of,  payee,  who  afterwards  assigned  it  to  B.  The 
assignment  was  not  attested,  as  required  by 
statute,  till  after  death  of  payee.  A  received 
money  on  judgment,  from  court,  and  acknow- 
ledged satisfaction  on  record,  as  attorney  and 
owner.  In  a  suit  by  B,  a^inst  A,  to  recover 
such  money,  evidence  that  B  had  notice,  before 
taking  of  judgment,  of  A's  claim  to  note,  was 
admissible.  A,  by  taking  judgment  in  name  of 
payee,  was  not  estopped  nom  showing  that  he 
was  real  owner.  Ei^  v.  -Boas,  67-110,  '79.  Of. 
e»-48,  '76. 

18176.  Widow  is  heir  of  her  deceased  hna- 


band  only  in  a  limited  and  special  sense,  not  iiv 
general  sense.    Unjried  v.  Hdiartr,  68-67,  '78. 

18177.  When  an  action  was  brought  to  fore- 
close a  mortgage  executed  by  one  deceased,  and 
several  parties  were  made  defendants,  to  answer 
as  "heirs"  of  decedent,  among  whom  was  widow 
(not  so  described),  and  nothing  was  alleged 
hostile  to  her  claim  as  "widow,"  and  they  andi 
she  suffered  a  default,  judgment  did  not  con- 
clude anything  against  widow  as  to  her  claim- 
as  a  "widow."  ja. 

18178.  Her  claim  may  he  subsequently  in- 
forced  in  another  action.  Id. 

13179.  A  judgment  by  default  is  conclusive 
of  all  that  is  properly  alleged  in  complaint,, 
but  nothing  more;  and,  as  a  general  rule,  only 
upon  defendant  in  character  in  which  be  is- 
sued. Id. 

18180.  Receipt  acknowledging  Mtis&etlon 
of  Jnd^entf  entered  by  jud^ent-plainUff  or 
his  assignee  upon  record  oi  a  judgment  which  is- 
a  lien  on  real  estate,  does  not  estop  such  penon 
from  explaining,  contradicting, or  setting  aside,, 
such  receipt,  even  as  against  subsequent  pur- 
chaser of  such  real  estate  without  notice.  Lap- 
ping V.  Dtiffi/,  66-229,  '79. 

18181.  Where,  In  divorce,  the  mother  h- 
granted  the  custody  of  nlnor  child,  without 
any  provision  for  its  support,  she  is  estopped  by 
record,  to  claim  what  sne  should  have  secured, 
if  so  entitled,  in  such  action.  BtubandT.  HtulHmd,, 
67-583,  '79. 

18182*  An  administrator,  in  '47,  made  a 
final  settlement  of  an  intestate's  estate,  in  pro- 
bate court.  In  '50,  court,  on  a  bill  filed  by  credi- 
tors to  open  up  settlement  on  ground  of  waste^ 
found  there  was  in  hands  of  acunioistrator,  not 
paid  or  accounted  for,  81,782,  and  made  a  de- 
cree that  settlement  should  he  opened  up,  and 
that  complainants  should  recover  of  adminis- 
trator, as  such,  said  sum  and  costs.  On  this  de- 
cree, execution  was  issued,  and  returned  nvOa 
bona.  Suit  by  said  creditors  on  administrator's- 
bond.  Held;  surety  was  estopped  from  contro- 
verting validity  of  decree  which  ascertained  the 
amount  to  be  paid  plaintiffs.  Held;  decree  was- 
a  sufficient  conviction  of  waste.  &Uj/er  t.  SlatCy 
5-202,  '54. 

18188.  Defendant,  In  suit  to  qnlet  title,  i& 
challenged  to  assert  any  claim  he  may  have,  and 
if  he  fail  to  do  so,  he  is  estopped  from  after- 
ward claiming  adversely  to  plaintiff.  Chtmv^ 
G/ynn,  71-336,  '80. 

18184*  A  executed  to  administrator  of  his^ 
father's  estate,  an  assignment  of  hisentire  intei^ 
est,  real  and  personal,  in  said  estate,  to  secure- 
his  debt  to  said  estate.  Subsequentljr,  proceed- 
ings were  instituted  to  have  partition  among 
heirs  of  estate,  to  which  administrator,  as  an 
heir,  was  a  party,  and  land,  not  being  divisible, 
was  sold  to  B,  and  two  notes  were  given  to  A  br 
B  for  his  interest.  The  administrator  and  A 
were  only  parties  cognizant  of  said  debt,  and  as- 
signment to  secure  it.  The  assignment,  or  mort- 
gage, was  not  recorded.  A  was  a  non-resident, 
and  insolvent.  C  obtained  a  judgment  against 
A,  and,  in  proceedings  supplementary  to  execu- 
tion, a  judgment,  requiring  B  to  pay  amount  of 
said  notes  to  C,  or  into  court  for  use  of  C,  said 
administrator  filed  his  complaint  to  secure  the 

Sroceedsof  said  notes  to  indemnify  estate.  Held; 
was  a  bona  fide  j>urchaser  in  good  faith,  for 
value  without  notice,  and  mortgage,  admitting 
assignment  to  be  one,  was  void  as  to  him.  Heid~ 
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the  right  of  administrator  in  fnnd  was  purely 
equitable  while  C  had  obtained  a  legal  right, 
which  was  soperior.  Hdd;  administrator  was 
estopped  from  asserting  his  right  against  B,  hj 
not  setting  up  assignment,  and  rights  of  estate 
thereunder,  in  partition  proceeding  (Downey, 
J.,  dissented.)    Houth  v.Spewxr,  38-393,  71. 

18185*  A  testator  had  devised  one-third  of 
hia  property  to  his  widow  and  two-thirds  to  A, 
one  of  nis  sons.  Subsequently  be  executed  his 
notes,  and  a  mortgage  on  his  realty  Bocnring 
such  notes,  to  A.  Alter  decease,  A  brought  his 
action  to  foreclose  such  mortgage,  makingwidow 
and  all  children  parties,  describing  uem  as 
"  heire,"  and  seeking  to  foreclose  their  interest. 
He  dismissed  action.  It  was  maintained  that 
his  description  of  them  as  "  heira,"  to  foreclose 
their  interest,  and  putting  them  to  great  ex- 
pense in  such  action,  estopped  him  from  setting 
nphis  interest  under  wift.  Held;  he  was  not 
estopped.  Nor  was  he  estopited  b^  giving  a 
deea  of  a  part  of  snch  land^  in  quitclaim  to 
one  of  children  in  a  compromise,  treating  her  as 
having  a  right  as  heir.  Winahip  v.  Wituhipf  4c9- 
291,  '73. 

181(1)6.  The  offleUI  report  of  a  township 
trustee  to  the  board  of  commissioners,  in  which 
he  charged  himself  with  a  balance  on  hand, 
from  a  preceding  term,  is  conclusive  on  him 
and  his  sureties,  and  evidence  is  not  admissible 
to  contradict  snch  statement,  in  an  action  on 
bond.  jtatev.Gfntmmer,  29-630, '68.  (Overruled, 
66-69.)   Gf.  6S-165. 

1S187.  When  a  trustee  settled  with  his  pred- 
ecessor, and  made  his  official  report  to  commis- 
sioners, charing  him  with  a  certain  amoant  on 
hand  as  received  from  his  predecessor,  he  can 
not,  afterward,  in  a  suit  instituted  by  him,  as 
relator,  against  his  predecessor  and  sureties, 
show  that  money  so  charged  to  him  as  received 
from  his  predecessor,  in  fact  had  not  been  paid 
Iiim.  Such  report  is  conclusive.  Slate  v.  ^rather, 
44-287. '73.   (Overruled,  66-59.) 

ISISS*  Though  predecessor  fraudnlently  and 
cormptly  represented  that  he  would  pay  same, 
as  soon  as  he  would  report  it.  State  v.  Proiher^ 
tupra. 

18189.  The  doctrine  of  these  cases  is  not  ap- 
plicable to  offlcUl  reports  and  statements  of 
city  Offlcers  to  common  council.  A  city  treas- 
urer may  contradict  condition  of  a  fond  arising 
from  sale  of  certain  bonds,  as  reported  by  him 
to  council.  He  is  not  estopped.  Saie  v.  HoMer, 
68-165,  '78.   Cf.  66-69. 

18190.  In  '54,  A  received  a  certificate  of  sale 
for  certain  lands.  In  '66,  he  assigned  it  to  B. 
In  '62,  A  died.  In  '57,  B  received  a  deed  for 
same.  In  '08,  the  heirs  of  A  quit-claimed  to  C. 
B  conveyed  to  D  in  '69,  and  D  to  £.  At  the 
time  of  conveyance  to  C  the  land  was  unoccn- 
pied  and  wild^  and  he  had  no  notice  that  any 
other  than  heirs  of  A  claimed  any  interest  there- 
in, and  was  a  bona  fide  purchaser.  The  deed  to 
B  was  not  recorded  till  '69,  at  the  same  time 
with  deeds  to  D  and  E.  The  deed  to  C  was  re- 
corded in  '69,  a  month  before  deed  to  B.  Held; 
heirs  of  A  hul  no  legal  title  and  conveyed  none 
to  C.  Hdd ;  D,  by  failing  to  record  his  deed 
before  conveprance  to  C,  was  not  estopped  from 
setting  his  titie  against  C,  as  the  owner  of  1^1 
estate  is  not  estopped  to  claim  against  an  equita- 
ble owner.    Wr^ht  v.  Skeppard,  47-176,  '74. 

18191.  Though  note  of  married  woman  is 
void,  a  jndgment  by  default  thereon,  though 


complaint  shows  she  is  a  married  woman,  will 
be  valid,on  account,  first,  of  estoppel,  and, second,, 
of  demands  of  public  faith  for  security.  Burt  v. 
jm  65^19  '76. 

18192.  When  A  and  B  are  sued,  and  A  files- 
a  separate  answer  under  section  676  of  code  (B. 
S.  '81,  1213),  not  in  nature  of  crofls-complaint 
against  B^  alleging  that  he  was  surety  and  B 
was  principal  to  contract,  B  can  not  form  issaeit 
on  such  answer,  and  judgment  of  court,  ordering- 
that  property  of  B,  as  principal,  should  he  first- 
exhausted  before  that  of  A  as  surety,  does  not- 
estop  nor  preclude  B  in  another  action  from 
litinting  and  determining  relation  of  principal 
and  surety.   Horrev  v.  OMwm^  66-535,  *77. 

18198.  A  Harrtod  woaan  is  estopped  from 
assertine  any  title  contrary  to,  and  from  contro- 
verting facts  recited  in  a  jadgment  in  a  cause 
to  which  she  was  a  party.  She  should  have- 
pretected  her  rights  in  such  action.  McCaffrey 
V.  Cbrruon,  49-175,  '74.  Gf.  Zanders  v.  DovkoB, 
46-62i  '74;  Warner  v.  44-441,  73;  ESr 

am  T.  ODoudy  40-300,  *72:  MeDamid  v.  Chrwr.. 
id.  260;  Bu€&  v.  Skunum,  2»-464,  '67. 

IT.  Fleadinff. 

18194.  By  demurring  to  answer  of  a  party,, 
one  is  estopped  from  saying  that  such  party  ia 
not  a  proper  party-deiendant  GoldUmat  v. 
^rorfM,  JW-149,  '71. 

111195.  The  doctrine  of  estoppel  can  be  plead- 
ed by,  or  operated  in  favor  of,  a  party  who  haa 
acted  upon  matter  or  act  creating  estoppel. 
Satmttm  V.  iWxm,  81-1,  '69. 

18196.  The  widow  and  children  of  A,  by  a 

Sroceedine  for  partition  of  lands  of  which  A 
led  seized,  and  in  which  they  received  certain 
portions  of  certain  lands,  to  which  administrator 
and  creditors  were  not  parties,  are  not  estopped 
from  alleging  and  proving  that  land  so  parti- 
tioned was  not  land  of  A,  in  a  proceeding  by 
administrator  to  subject  same  land  to  payment 
of  A's  debts.   Id,   a.  60-410,  421. 

18197.  Widow  and  her  thirds.  An  admin- 
istrator obtained  an  order  of  court  for  sale  of 
part  of  the  decedent's  land  to  pay  debts.  Peti- 
tion showed  that  widow  survived.  Property 
was  sold,  and  residue,  after  payment  of  debts, 
was  paid  to  widow  as  part  of  $300  given  her  by 
statute.  She  receipted  for  it  as  such.  MM;- 
receipt  was  no  evidence  of  her  intention  to  re- 
lease her  interest  in  land  sold,  nor  can  it  opei^ 
ate  as  an  estoppel.  Hon&m  T.  Waiethwy.  81- 
168,  '69. 

18198.  When  there  are  other  parties  having' 
different  and  unequal  interests  in  several  tracta 
of  decedent's  land,  widow  can  not  elect  to  have 
her  interest  in  all  lands  assigned  to  her  in  one 
body  out  of  remaining  land  of  decedent.  Id, 

18199.  Matter  of  estoppel,  expott/aeUi  can 
not  be  admitted  in  evidence  under  a  general 
denial.  It  must  be  specially  pleaded.  Wood- 
vxird  V.  Begue,  53-176,  76. 

18200.  Where  a  defendant  is  estopped  from 
pleading  matters  set  up  in  his  answer,  if  issue 
IS  taken  upon  such  answer,  without  objection, 
such  estojppel  is  thereby  waived,  and  he  is  enti- 
tled to  oner  evidence  in  support  of  such  answer. 
French  v.  JtaneAord,  16-143,  '61. 

18201.  When  advantage  can  be  taken  of 
an  estoppel  by  proof  of  same,  though  not 

S leaded.   Stipp  v.  ITasAwuton  HaU  Co.,  5  Bit 
73-'40. 
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18202.  Where,  between  private  parties,  an 
instrument  is  executed  as  a  contract  on  one  side, 
reciting  reception  of  consideration  as  being  con- 
sequently delivered,  whether  in  nione;,  specific 
articles,  or  a  prumise  or  undertaking  to  be 
-executed  by  the  other  party,  want  of  considera- 
tion may  be  shown  in  bar  of  a  suit  on  such  in- 
strument There  is  no  estoppel.  Cit}/  Aworav, 
Cobb,  21-402,  '63. 

18208*  Debt  on  note,  by_  assignee  a^inst 
maker.  Plea,  no  consideration,  concladinc  to 
the  oonnti^,  and  issue.  When  defendant  Ttad 
rested,  plaintifl'  offered  to  prove  that  before  he 
received  assignment  of  note,  or  parted  with  con- 
sideration for  atisignment,  lie  presented  note  to 
defendant,  who  assured  him  it  vas  good  iind  he 
would  pay  it;  knowtne  at  the  time  tliat  it  was 
given  lor  a  $100  banlc  bill,  which,  at  time  of 
said  representations,  defendant  believed  to  be 
counteiieit,  and  that  the  plaintiff  took  the  note 
on  strength  of  the  defendant's  representations. 
Hdij  evidence  inadmisssble,  as  not  answering 
plea.  Hdd;  plaintiff  should  have  set  forth  new 
matter,  and  demurred  to  plea ;  or  he  might  have 
replied  such  matter  by  way  of  estoppel,  and 

frayed  judgment  thereon.  BvUa  v.  Mmruum,  1 
If.  521,  '22. 

18204.  Failure  to  demur  to  an  answer  set- 
ting up  an  estoppel,  is  a  waiver  of  an  objection 
that  matter  pleaded  is  insafficient  in  law  to  con- 
stitute an  estoppel;  and  if  such  answer  is  proved 
to  be  true,  defense  is  good.  AtloMon  v.  iMtdaej/, 
89-296,  '72. 

18205.  When  an  estoppel,  by  record)  plain- 
ly appears  upon  face  of  a  complaint  or  answer, 
it  is  not  necessary  to  set  up  estoppel  by  an  an- 
swer or  reply,  but  may  be  raised  by  demurrer. 
Qreaam  v.  Crooks,  50-410, '75;  TrivMe  v.  Stale, 
4  Blf.  436,  '37;  French  v.  BUmchard,  16-143,  '61. 
■Of.  May  V.  JoAmom,  S-449,  '62;  Qvard  v.  Bradkif, 
7-600,  '56 ;  SammenM  v.  ifemnon,  2 7-608,  '67 ;  Gtr- 
mm  M.  /«.  Cb.  OWm,  82-249,  '69;  (Owm  v. 
Graydoa,  41-559,  '73i  does  not  conflict.) 

18206.  Adefendanicannotpleadmatteretm- 
tradietory  to  his  own  bond.  iffUIarv.  £Uiott,l- 
484, '69. 

18207.  Hatter  of  estoppel  can  not  be  ad- 
mitted in  evidence  under  a  general  denial.  It 
must  be  specially  pleaded.  Woodward  v.  B«gue, 
58-176, '76;  Wood  y.  Ottrom,  t9-l77, '67. 

18208.  But  when  evidence  necessarily  in  case 
shows  an  estoppel,  it  will  have  such  effect  Sam- 
moM  T.  Ntmnan,  27-508,  '67. 


E8TRAY. 

See  AnimaU. 

18200.  An  indictment  charginga  person  who 
has  has  taken  up  an  estray,  with  not  complying 
with  provisions  of  statute  on  subject,  must  state 

Jtarticular  acts  which  defendant  omitted  to  per- 
orm.  i)ixoav.  j!(afa,4Blf.  313,'87. 

18210.  Ab  action  by  owner  can  not  be  main- 
tained in  the  circuit  court  to  recover  possession 
of  an  animal,  lost  and  taken  up  as  an  estray, 
^^inst  possessor  who  had  complied  with  pro- 
visions of  estray  law,  unless  first  owner  snail 
have  complied  with  provisions  of  such  law, 
though  he  may  have  made  a  tender  of  expenses 
for  keeping  animal.  Logan  v.  Marqaat,  08-I6, 
^76. 


EVIDENCE. 

See  AdmimoM;  Burden  <4  Proof;  LtdaraHom; 
Ifatiee  (Judicial) ;  Pirtamptiom. 

"  I.  GeneralU,. 

II.  Introdudion  of  Evid«itee. 

III.  Duty  cf  Cotiri. 

IV.  EjamiTtalion  0/ Witnesses. 

V.  Parol  and  Seamdary,  gentraDy. 

VI.  ContraeU,  iaierpreted  BxrvL 

VII.  I^trol  Oalemporaneom  Agreemata. 

Yin.  Oonnderation  and  ReaervaHaiiM  «t 
Deed»,byPim^ 

IX.  Written  Instruments. 

X.  OrouTtds  for  Seoondainf  Evidenee. 

XI.  Jndieicd  Proceedings  and  JvdgmeaU. 

XII.  Non-Judieial  Pioeeedings. 

XIII.  Copies  and  Ihpiser^jts. 

XIV.  Jteeord,  PHmie  InsbrvmenU. 

XV.  AmheaHcaiioa;  CerHficaUt;  SbmUm, 
He. 

XVI.  Seeandaxy  Emdenee  SMuNiyt/ 
Third  Bxriiet. 

XVII.  Hoarwy  Eadenee. 

XVIII.  OmaUaiiae  Evidenoe. 

XIX.  Oondtuive  and Bima Facie Evidmee. 

XX.  Maierial  and  BeUeanL 

XXI.  Opinions ;  HandwrUing. 

XXII.  JyvnUxfed  CbnnwRuQftoM 

XXIII.  OrewmfoiilMl  BtOmBe. 

XXIV.  8»^i^emm. 
XXV.  Weight  if  EMma. 

XXVI.  CharaOer. 

XXVII.  AdmimbU  under  amend  DmiO. 

XXVIII.  OUeeUont  la. 

XXIX.  AvailaUeaM  Error. 


'I.  Oeaerally. 

18211.  A  statement  made  voliutarlly  by  a 

witness,  and  received  over  objections,  if  properly 
presented,  of  party  who  introduced  witness,  in 
reference  to  matters  which  opposite  party  conld 
not,  and  party  introducing  nim  did  not,  call 
out,  should  not  be  consider^]  as  Intimate  evi- 
dence, merely  because  it  was  given  on  principal 
examination.   AUieon  v.  HiMdl,  17-559.  '61. 

18212.  ConfeBrions  1^  defendant  in  crimi* 
nal  prosecution,  after  he  has  been  professionally 
advised  as  to  their  effect,  are  admissible  against 
him.  Hamilton  v.  State,  8-552,  '52.  See  Admis- 
siont,  VII. 

18218.  The  impression  made  upon  jury  by 
a  view  of  premises  does  not  constitute  a  part  of 
evidence,  and  can  not  be  considered  in  render- 
ing a  verdict  Jffeody  v.  Veoasr,  ete~  Xhrmtibs  Cb., 
5&-117,  '76. 

18214.  The  bin  of  exceptions  may  contain 
all  evidence,  though  Jury  were  allowed  to  view 
premisefl.  J.  M.  d:  I.  B.  Oo.  V.  Bowen,  40-546, 
'72.  {E.  I.  a,  de;,  A  Cb.  V.  Ooeknut,  10-560^ 
'58,  overruled.) 

18216.  Bvidence  not  properly  in  reeord, 
until  court  has  had  opjtortunity  to  review  ver- 
dict or  finding  hj  motion  for  new  triaL  Doe  v. 
Hen,  8-24,  '56;  Sane  v.  Same,  id.  23;  Jfifas  t. 
atoMi-239,  '54. 

18216.  Jury  may  nse  marDUyiag  srluses 
to  scrutinise  a  ring,  alleged  to  have  been  stolen, 
to  ascertain  if  there  had  been  any  inscription 
thereon,  and  then  erased.  Short  v.  Stale,  68-376, 
78. 

18216a.  Is  is  not  error  to  admit  in  evidence, 
over  the  objection  and  exception  of  ddendant. 
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the  motioD  and  aJffidavit'of  defeodant  for  a  con- 
tinuance of  the  cause,  if  Buch  affidavit,  in  anv 
manner,  is  an  admission  of  the  crime  vitli 
which  he  iflcharged.  Green/ey  v.  iiafe,  60-141 '77. 

In  action  of  attachment,  defendant 
■may  testify  at  to  his  intent  in  regard  to  tran- 
saction.  Skoekev  T.  MiUs,  7 1-286.  '80. 

1821S.  The  jai7  must  consider  all  eridenoe 
admitted  for  a  puipose  stated.   OUoar  t.  Afc, 

13218a*  Pleadings  filed  in  a  catise  are  a  part 
«f  proceedings,  and  may  be  used  as  evidence, 
though  not  introduced  as  such.    N.  A.  &  V.  P. 

1S819.  Erldenee  of  matters  occnrrii^  since 
filing  complaint,  must  be  excluded.  Mwtdman 
V.  Manly,  42-462,  '73. 

18220.  MoUon  to  strike  oat  certain  erl- 
denee  should  be  overruled,  if  an;  part  embraced 
Id  motion  was  admissible.  Carver  t.  LoiUhain, 
«8-63a  72. 

•  18281.  The  personal  appearanee  of  him  to 
whom  lienor  was  sold,  can  not  be  considered 
court  trying  case,  as  a  part  of  evidence.  JSobiih 
1U8  V.  State,  68-236,  78.  Cf.  67-94. 

18222.  There  is  no  principle  of  law  that 
would  permit  jury  to  pass  npon  age  of  a  witness 
by  his  appearance  to  them.  Ihinger  v.  StaU,  68- 
^1,  76;  StephtTuoti  v.  State,  28-272,  '67. 

18238.  Age  must  be  proved  1^  sworn  testi- 
mony. Id, 

18224.  In  instructing  a  jutj  as  to  the  weight 
of  ^'evidence,"  it  is  harmless  to  nse  the  word 
**  testimony."    FUher  v.  HamiUon,  49-341,  '74. 

18225.  The  bill  of  exceptions  states  that  all 
teatimony  "  is  in  record,  but  this  is  not  equiv- 
alent to  a  statement  that  all  "  evidence  is. 
Gazette  Printing  Co.  v.  Mora,  60-153,  77. 

18226.  The  tesUmonyof  parties  to  an  action 
,  goes  lo  the  jury  as  evidence,  but  not  as  admis- 
sions. Mudum  V.  Story,  64-^17, 76. 

18227a  When  a  set-off  has  been  improperly 
filed  in  an  action,  an  ol^ecUon  by  plaintiff  to 
filing  of  snch  set-off  can  not  be  reached  by  any 
of  statutory  causes  of  demurrer.  It  can  not 
be  said  that  an  objection,  which  could  not  be 
reached  or  presented  by  a  demurrer,  is  waived 
by  a  failure  to  demur,  and  plaintiff  has  a  right 
to  object  to  introduction  of  any  evidence  in  sup- 
port of  such  set-off,  and  to  move  court  to  strike 
out  any  and  all  such  evidence.  Boil  v.  ;Stmnuk 
60-16i  77. 

18229.  Plaintiff  brought  his  complaint 
a^nst  a  city  for  carelessly  and  n»Iigently  per- 
mitting an  obstruction  upon  sidewalk  of  a 
street,  to  wit :  a  stump,  etc.,  and  for  carelessly 
and  negligently  failing  to  lisht  ^s-Iamps  alot^ 
said  walk,  whereby,  etc.,  plaintiff  was  thrown 
violently  over  said  stump,  and  was  damaged, 
etc.;  whereforCj  etc  On  trial  it  was  not  error  to 
allow  plaintiff  to  give  evidence  to  jury  touch- 
ing location  and  lighting^  of  city  gas-lamps 
in  vicinity  of  place  of  accident.  Ne^i^ncein 
failing  to  lieht  gas-lamps  is  charged  in  com- 
plaint Oily  IniTpolis  v.  OasUm,  58-224,  '77. 

13229.  Statute  of  '31,  entitled  "An  act  to 
authorise  the  agent  of  state  for  the  town  of  In- 
dianapolis, to  lay  off  the  lands  belonging  to  the 
state  into  lots,  and  to  offer  the  same  tor  sale,"  is 
a  public  act ;  and  failure  to  plead  act  is  there- 
fore no  objection  to  plat  of  that  town,  executed, 


etc.,  as  act  prescribes,  when  offered  as  evidence. 
West  V.  BlaJie,  4  Blf.  236,  '36. 

18280.  A  question,  based  on  a  stated  hypo- 
thetical case,  may  be  put  when  evidence  tends 
to  support  case  put  Chamnega  v.  Chamnegs,  68- 
301,75; 

18281.  On  trial  of  a  proceeding  supple- 
mentary to  execution,  by  a  creditor  against  his 
debtor  and  a  bank  allied  to  have  funds  of  lat- 
ter on  deposit,  answer  of  such  bank,  under  oath 
of  its  president,  filed  in  cause,  ds  not  evidence 
against  debtor.    CBrien  v.  Flandere,  68-22,  '77. 

13282.  Ei  parte  affidavits  and  suppressed 
depositions  of  witnesses  can  not,  over  an  objec- 
tion, be  read  as  evidence  on  a  final  triaL  ifoutoa 
V.  Bnaier,  59-26,  '77 ;  Ind.  Cent  B.  Co.  v.  ChUide, 
19-83,  '62.  Hay  by  consent.  DoyU  v.  fusr,  6- 
242,  '55. 

18233.  Instruction  as  follows  is  erroneous: 
"In  deciding  on  the  credibility  of  witness,  you 
may  consider "  certain  specified  things  or  facts 
in  evidence,  "and  also  wtutsoever  else  yon 
may  have  seen  or  lieardf  during  trial,  that 
should  go  to  his  credibility."  Parit  v.  (Stnmg, 
61-339/76. 

II.  Intr«daetl(«  of  Erldeaee. 

18284.  A  party  may  introduce  eridenee  in 
order  he  prefers,  subject  only  to  discretion  of 
court  £um8  V.  fliarts,  66-536, '79;  Fowler -v. 
BmnkiM,  17-211,  '61;  CWm  v.  Xowry,  7  Blf. 
140,  '44. 

18286.  The  court,  in  its  discretion,  may  vary 
this  rule  as  to  an  item  in  a  given  case.  P.  C.  a 
Si.  L.  B.  W.  Go.  V.  Convxty,  67-52,  '77;  HeUman 
V.  5AanJUi»,  60-424,  '78;  Ginn  v.  CoUins,  48- 
271,  '73;  Tkroffmortm  v.  Vavia,  4  Blf.  174,  '36; 
Nordyke  v.  Shearm,  12-346,  '69;  Ooinat  v.  Chap- 
man, 18-194, '62;  Zook  v.  Stmanaon,  72-83,  '80. 

18286.  The  court  should  not  arbitrarily 
ma'ke  a  variation  in  order,  to  surprise  of  a  par^ 
ty  and  his  injury.  P.  C.  £  Sl  L.  B.  W.  Co.  r. 
Conicay,  mipra. 

18287.  The  court  may  exclude  evidence  when 
it  has  given  party  offering  it  an  opportunity  to 
supply  further  proof  necessary  to  make  it  avail- 
able, and  such  opportunity  is  not  taken  advan- 
tage of.    Ward  v.  Montgomery,  67-276,  77. 

13288.  Order  of  introdncinK  is  in  discre- 
tion of  court,  and  where  plaintiff  introduces  ev- 
idence at  cloK,  that  should  have  been  given  in 
chief,  8.  C.  will  presume  good  ground  existed 
for  it   Sharp  v.  Ridebaugh,  70-547,  '80. 

18289.  Too  late  for  defendant  to  introduce 
evidence,  except  under  special  circumstances, 
after  plaintiff  has  closed  examination,  and  de- 
fendant has  asked  court  to  instruct  SbjUT. 
Beem,  3  Blf.  222,  '33. 

18240.  It  is  discretionary  with  court  to  ad- 
mit evidence  in  chief  to  sustain  action,  after 
defendant  has  closed,  when  defendant  still  has 
an  opportunity  to  contradict  it.  Carter  v.  Zen- 
blin,  68-436,  70:  AteAoIsT.  State,  66-512,  79; 
ifoimwv.JKniWe,  68-618, 78;  Sate  v.  ito-iw,  88- 
286,  '70. 

13241.  And  after  the  argnment,  except 
closing  argument.  Bd.  Corn's  Henry  Co.  v.  SlaUer, 
52-171,  75. 

18242.  Admitted  during  argument.  After 
argument  had  commenced,  court  permitted 
£,  daughter  of  plaintiff,  to  explain  her  testi- 
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monj.  Hdi;  court  mnst,  in  such  cases,  he 
permitted  to  exercise  a  sound  discretion ;  and 
all  evidence  not  heing  in  record,  this  court  can 
not  say  that  court  below  exceeded  this  discre- 
don.  mehardaon^.  FotUx,  11-466, '58;  Zook  V. 
SimoMon,  72-83,  '80. 

'  1824S.  No  error  to  exclude  evidence  on  part 
<rf  defendant,  which  is  in  reply  to  strictly  re- 
hntting  testimony  introduced  by  plaintiff.  Our 
Oatt  T.  Bmm,  80-259,  '68. 

18244.  llie  admission  of  additional  evidence, 
after  the  examination  has  closed  and  ar^- 
ment  commeDced,  is  within  the  discretion  of 
court,  and  decision  will  not  be  disturbed,  unless 
there  had  been  an  abuse  of  discretionary  power. 
Onfa  V.  Gre^,  10-345,  '58. 

1824&.  t*o  error  to  refuse  to  admit  evidence 
after  rebutting  testimony  is  closed.  Pnity.Staitt 
7-626,  '56 ;  Slade  v.  StaU,  2-33,  '50. 

18246.  It  is  not  error  for  the  court,  in  its 
discretion,  to  admit  evidence  of  value  of  property 
in  an  action  of  replevin  after  caase  had  heen 
sabmltted  to  conrt.  Fnderiek  v.  tkvd,  16-357, 
•60. 

18247.  Neither  party  is  bound  to  anticipate 
fhe-evidence  of  the  other.  Until  party  having 
burden  of  issue  had  introduced  evidence  in  sup- 
port of  such  issue,  it  was  unnecessary  for  other 
to  introduce  any  to  defeat  it  Dodge  y.  Ihmham, 
41-186,  '72. 

18248.  Where  several  facts  must  be  proved  to 
maintain  issue,  court  mast  admit  any  legitimate 
evidence,  whenever  offered,  tending  to  estab- 
lish either  fact  If  par^  does  aot  also  adduce 
evidence  tending  to  eBtablish  other  facts,  court 
diould,  when  requested,  instruct  to  disregard 
evidence  as  to  that  fact  It.AS.R.  Co.  v.  MeManr 
m,  4-275,  '63. 

18249.  Where  there  is  m  line  of  flwt.  no 
evidence  can  be  introduced.  M.iiM.  V,B.  Cb.  v. 
WW  »-123,  '57. 

18250.  A  party  has  a  right  within  reasona- 
ble limits,  to  introduce  negative  OTldence. 
Pmou  V.  MeKV>bmy  ft-261,  *5£ 

182ftl*  Reports  of  decision  of  S.  G  of  a  for> 
wgn  state  may  be  put  in  evidence,  to  prove 
common  law  of  such  state.  BiUmgatey  v.  Ikm, 
11-331,  '68. 

lS2o2.  Upon  introdnctlon  of  a  record  In 
evidence}  it  is  usually  read  to  jury.  It  need 
not  be  handed  to  each  juror,  except  where  in- 
spection for  a  particular  purpow  is  necessary. 

18258.  A  witness  produced  in  evidence,  stock 
book  of  a  company,  and  swore  that  same  was 
company's  record  book,  and  stated,  verbally,  foot- 
ings therein  contKined.  witness,  in  effect 
read  soch  aggregates,  for  the  book  was  there  for 
inspection.  Id. 

18254.  Defendant  claimed,  as  a  set-off,  the 
amount  of  a  note  made  jointly  bv  plaintiff  and 
himself,  ailing  that  he  (detenaant),  was  only 
surety,  and  that  he  had  paid  whole  note.  To 

frove  this,  he  called  the  plaintiff  as  a  witness, 
laintiff  testified  that  defendant  had  t>aid  note; 
and  then  went  on  to  testify  to  a  series  of  ar- 
rangements between  him  and  defendant,  by 
which  he  had  satisfied  the  latter.  Defendant 
then  offered  himself  touching  these  further  facta, 
hut  was  rejected.  HcM,-  he  should  have  been 
admitted.    Dmgffoo  v.  Draqgoo,  10-95,  '58. 

18255.  A  witness  may  he  permitted  to  tes- 
tify, In  rehuttal,  as  to  statements  made  by  him, 
which  were  contradictory,  and  introduced  to 


II,  III,  IV. 

impeach  him.    T.W.&W.KOk  t.  Bbrrw,  4«- 

119,  '74. 

18256.  Where  a  party  called  as  a  witness  by 
opposite  party,  testifies  to  new  matter,  which, 
though  pertinent  to  issue,  is  not  responsive  to- 
inqutries  put,  latter  may  testify,  in  his  own  be- 
half, toucning  such  new  matter.  IftonqMon  v.. 
Sha^,  9-500,  '57. 

III.  Duty  of  Court. 

Set  IiutTuetiont  I,  III. 

18257.  If  there  is  any  opposing  evldsnc^ 
however  slight  upon  point  in  issue,  it  is  to  be 
left  to  jury ;  but  if  there  is  not  it  is  dnty  of 
court  to  inform  them  which  party  is  entitled  to 
a  verdict  Hayna  v.  Thomax,  7-38,  '66;  CVw*. 
»hank  V.  KtUogg,  8  Blf.  266,  '46.  CL  58-366;  1»- 
602;  42-674;  56-296. 

18258.  The  court  must  decide  effect  and  suf- 
ficiency of  evidence  where  it  can  l^lty  produce- 
but  one  result;  but  court  will  not  assume  thA 
but  one  effect  will  be  produced,  unless  it  have  n 
fi  xed  l^al  import  and  no  other  inference  can  be  ■ 
drawn  from  it    iloofii  v.  Tyjur,  10-*7,  '57. 

18259.  To  justify  rejection  of  evidence,  it 
must  either  be  contradicted  or  improbable,  or 
obnoxious,  according  so  some  established  1^^ 
mode  of  testing  truth.  Peter  v.  WTighty  6-183, 
'66. 

18260.  Where  a  court  can  examine  records 
of  two  jndgm«ats,  latter  annulling  and  settinj^ 
aside  former  for  frsad,  and  transcri^  of  first  is- 
offered  in  evidence^  competency  of  evidence  rests 
with  court  and  it  is  error  to  admit  it  It  is  not. 
for  jury  to  decide  whether  first  was  valid  or  not- 
SawtUmr.  SUwmi,  58-68,  75. 

IT.  Examination  of  Witneswa. 

18261.  A  witness  denied  all  knowledge  or- 
recollection  of  matter  in  investigation.  Odd  ; 
it  was  not  error  to  read  to  witness  (who  could 
not  read),  in  presence  of  jury,  for  purpose  of  re- 
freshing her  recollection,  a  written  statement- 
purporting  to  have  been  made  by  her,  beforecor- 
oners  jury,  especially  when  court  told  jury  pur- 
pose for  which  it  was  read,  and  that  "you  are 
not  to  allow  her  testimony  before  coroner,  in  tbe- 
slightest  d^ree,  to  influence  you  against  defend- 
ant." ifori^T.^Sate,  40-516, '72.  Cf.  26-65. 

18262.  Permission  of  leading  qnestiau  to-, 
a  witness  is  much  within  discretion  of  court; 
and  unless  it  clearly  appean  that  such  discre- 
tion has  been  abused,  to  injury  of  opposite  party^. 
such  permission  is  no  ground  for  reversal  in  ol. 
a   MoQt«,v.3A-/&,  71-288, '80. 

18268.  Leading  qnestlon^when  necessaj^r 
are  unobjectionable.   King  v.  DiUerprite  Iiu. 
45-43,  '73. 

18264.  To  proTC  contents  of  a  lost  awards 

it  is  not  objectionable  to  hand  a  witness  a  paper 
and  permit  him  to  "  state  whether  or  not  tnis  is 
a  true  copy  of  the  award."  That  it  is  leading, . 
is  no  objection.    Adanu  v.  Harrold,  29-198,  '67. 

18265.  A  leading  question  suggests  to  wit- 
ness answer  he  is  expected  to  make,  and  leads 
him  to  make  such  answer.  BaneyT.  Oiboni,55- 
535,  '77. 

18266.  A  diflcietion  is  left  to  court,  in  per^ 
mitting  leading  questions,  to  be  ezercisea  in 
reference  to  the  character  of  investigation  and 
condition  and  disposition  or  hostility  of  witness- 
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Sm!/der  r.  Sia/der,  60-492,  TS;  WiUiamt  t.  AUen, 
40-295, 72. 

1S267.  Permittii^  a  leading  question  to  be 
asked,  is  not  an  available  error,  unless  aiuireT 
was  injurious  to  party  objecting.  Ou/betfam  t. 
Stanley,  6  Blf.  67>  '41.  CL  Oitv  Avnm  t.  Weil, 
28-88,  '64. 

1SS68>  It  is  in  discretion  of  court  to  permit 
leading  questions.  A  judgment  will  not  be  re- 
versed therefor,  unless  abuse  is  shown.  MiUerv. 
WUdatt,  etc.,  Co.,  52-^1, 75. 

18269*  A  witness  for  defendant,  upon  cross- 
examination,  was  aslted  whether  suucription 
sned  on  was  not  first  made  "  for  the  purpose  of 
securing  the  location  on  the  Bt-oadhead  survey." 
Hdd;  question  was  not  leading.  Vawter  v.  0.  A 
M.  R.  Co.,  14-174, '60. 

18270.  A  witness  testified  that  he  never  had 
done  a  certain  act.  It  was  error  not  to  permit 
him  to  answer  a  question,  on  croas-examina- 
tiODy  whether  he  had  not  told  a  certain  person, 
at  a  certain  time  and  place,  that  he  had  done 
snch  act   JVuttt  v.  Broeknum,  46-56, 74. 

18271«  It  is  noterror  to  reject  questions  and 
answers,  in  cross-examination  of  awitness,  when 
it  is  Dot  shown  to  be  in  regard  to  matter  testified 
to  in  chief.  I.  B.  &  W.E.  Co.  v.  Fermaon,  42- 
243,  '73;  T.  W.  A  W.  R.  Co.  v.  Harne,  4»-119, 
74. 

1S272.  Parents  of  plaintiff  testified  that  de- 
fendant "k^t  company"  with  girl,  and  that 
they  walked  ont  and  rode  out  together  a  few 
times.  It  was  error  not  to  permit  defendant  to 
show,  on  cross-examination,  that  at  same  time 
other  men  also  kept  company  with  her  in  like 
manner.   Stinehouge  v.  Slate,  47-17,  74. 

1S27S.  A  witness  testified  that  he  had  no  in- 
tercourse with  relatrix,  and  that  at  a  certain 
time,  before  commencement  of  proceedings,  she 
had  denied  ^e  was  pregnant  JBeM/  that  on 
cross-examination,  it  was  error  to  question  him 
aa  to  her  testimony  before  justice.  The  witness 
had  not  testified  as  to  any  matter  before  justice. 
Brm/U»  V.  State,  47-251,  '74. 

13274.  Where  one  party  calls  out  part  of  a 
transaction,  other  may  bring  ont  rest  of  it. 
Becker  v.  GtAsoa,  70-239, '80. 

1S275.  A  party,  when  cross-examined  by  his 
own  attorney,  after  an  examination  by  adverse 
party,  is  not  confined  to  a  mere  response  to  what 
nas  been  elicited  from  him  in  direct  'examina- 
tion, but  may  testify  to  any  matter  pertinent  to 
the  issue.   Hvhbard  v.  Harriam,  S8~323,  71. 

13S76*  When  a  conversation  is  given  in  evi- 
dence, party  is  entitled  to  have  all  that  was 
then  said  in  relation  to  name  matter,  but  no  oth- 
er matten  though  part  of  same  conversation. 
imr  Y.WUd  Cat,  etc.,  Co,  52-51,  76. 

18S77*  To  impeach  a  witness,  he  may  be  asked 
OQ  examination,  as  to  what  he  testified  to  before 
grand  jury.    Burdiek  v.  Hunt,  48-381,  '78. 

13278.  A  question  on  cross-examination, 
that  is  too  general  to  elicit  anything  definite, 
and  not  responsive  to  examination  in  chief,  is 
objectionable  and  improper.  Citu  ItuCpolis  v.  Qtu- 
loii.fiS-224,77. 

1^79.  Cross-examination  should  be  confined 
to  subject-matter  of  the  examination  in  chief. 
Raton  V.  Hamilton,  12-256, '59. 

13280.  It  is  competent  on  cross-examination 
to  ask  proper  questions  to  test  knowledge  of 
witness  as  to  subject-matter  of  original  exami- 
nation, and  for  purpose  of  explaining  his  testi- 
mony in  chief.   Fmael  v.  MtUa;  87-1,  '71. 


18281.  When  question  in  issue  was  altera- 
tion of  a  note,  after  execution,  by  changing  and 
increasing  amount  after  maker  had  acknowl- 
edged signature  as  his,  with  his  additional  state- 
ment that  note  was  so  altered,  and  payee  had 
testified  that  amount  so  altered  was  in  note  when 
executed  and  read  to  maker  at  time  of  execution, 
it  was  error,  on  cross-examination  of  payee,  to 
refuse  to  permit  him  to  answer  whether  he  did 
not  state  to,  and  read  note  to,  maker,  so  as  to 
cause  maker,  at  time  of  execution,  to  believe 
that  note  was  original  amount  Sdmmder  t. 
iJai»  88-270,  '70. 

18282.  Defendant,  on  trial  for  murder,  ex- 
amined a  witness  respecting  his  character,  who 
referred  his  testimony  to  rumors  that  had  fol- 
lowed defendant,  as  to  his  character  in  a  neigh- 
borhood where  he  had  formerly  lived.  Had; 
counsel  for  state  might  thereupon  cross-examine 
witness,  respecting  defendant's  general  character 
in  his  neighborhood,  as  to  bis  former  conduct 
BemKhan^Y.S^6B\tm,'42.  014-222. 

18288.  At  a  former  trial  A  testified,  but  died 
before  second  trial.  In  latter  trial,  B  testified 
that  he  heard  testimony  of  A,  and  what  such  tes- 
timony was ;  that  A  was  not  cross-examined. 
In  rebuttal,  C  testified  that  he  was  present  and 
beard  testimony  of  A.  There  was  an  extended 
cross-examination  of  A.  On  cross-examination  of 
C,  he  was  asked  to  state  all  that  A  had  testified 
to  on  first  trial.  The  question  was  objected,  and 
objection  sustained  by  court  ifeU,- courterred. 
On  cross-examination,  it  is  not  necessary  to  state 
what  is  expected  to  he  proved  by  question.  Har- 
ruM  V.  Slate,  67-1, 77. 

V.  Parol  ud  Secondary,  ^erallj. 

18284.  A  dispatch  delivered  to  the  opera- 
tor of  a  telegraph  company,  is  ori^nal,  and  it 
is  best  evidence,  until  its  absence  is  accounted 
for.    W.  U.  T.  Co.  V.  Hmkine,  49-223,  '74. 

18285.  No  acknowledgment  of,  or  promise  to 
pay,  a  debt  barred  by  statute  of  limitations,  can 
be  proven  by  parol  evidence.  Part  payment 
may  be  proveti  by  parol.  Keteham  v.  Hul,  42- 
64,  73 :  JCviler  v.  Semdert,  40-78^  '72. 

18286.  Evidence  must  be  in  writing  and 
signed  by  debtor.  A  memorandum  by  creditor 
is  not  competent  Id, 

18287.  Farol  evidence,  to  prove  a  former  con- 
viction, is  incompetent.  Fart^  v.  &ate,  57-331, 
77.    Cf.  57-423. 

18288.  Parol  evidence  not  admissible  to  eor* 
rect  a  gopposed  migtake  in  a  wtlL  BvnneU,  v. 
Bunnell,  73-163,  '80. 

13389.  A  duly  authenticated  traiueript.of 
complete  record  in  a  cause  is,  in  absence  of  orig- 
inal, best  evidence.  Jmkku  v.  PivkkiU,  25-473, 
'65. 

13290.  Under  B.  S.  '43,  copies  of  deeds  from 
recorder's  office  are  admissible.  Pierson  v.  Doe, 
2-123, '50;  i>artiei8  v. .Stone,  6  Blf.  460, '43. 

18291.  Parol  evidence,  admissible  to  show 
that  a  deed  absolute  on  its  face,  is  simply  a 
mortnse.   Oareu  v.  Foater,  62-145, 78. 

18292.  Where  evidence  showed  a  lease  was 
deposited  with  a  third  person,  to  be  held  for 
parties,  and  defendant  obtained  it  from  deposi- 
tory, destroyed  it,  and  rented  land  to  another 
tenant.  Held ;  parol  evidence,  Ut  prove  con- 
tents of  lease,  admissible.  Avon  v.  f)retf,  69- 
91. '79. 

18298.  Parol  evidence  not  admissible  to  show 
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that  a  promise  in  writing,  absolute  on  its  face, 
was  auDject  to  conditions.  Jona  y.  M.  &.  R.  T. 
Co.,  7-547,  '66:  M.  &  1.  P.  K  Co.  v.  SUvma,  6- 
379,  '66 ;  BaUgbMk  v.  L.  &  A.  T.  Co.,  2-666,  *61 ; 
McAlitter  v.  1.  &  C.  R.  Co.,  16-11,  '60;  Smkk  v. 
Steeaa.  S-332,'62;  PaUerwn.  v.  Doe,  8  Blf.  237, 
'46.  Cf.  Murphy  V.  Merry,  i  Blf.  296,  '46  ;  Cat- 
horn  V.  DatM,  2^2,  '51 ;  Fori  v.  WHiiaau,  6-219, 
'65. 

18294.  Material  facts  that  will  aid  the  court 
in  appljiDv  the  contract,  ud  In  identifying 
the  Bulgect-matter  of  It,  are  admissible.  BeU 
T.  Oofding,  27-173,  '66. 

18295.  Also,  such  facts  as  tend  to  place  court 
in  sitaation  of  pardeB.  Id. 

1S296.  Evidence  of  mutual  acts  of  the  par- 
ties, as  to  fulfillment  of  contract,  are  admissible 
to  show  their  understanding  and  intention  in 
use  of  language,  which,  in  its  application  to  sub- 
ject-matter,  is  obw;ure.  Id. 

18297.  A  description,  In  a  contract  re- 
onlred  to  be -In  writing  under  gtatnte  of 
irands,  can  not  be  supplied  by  oral  evidence, 
but  an  ambiguity  may  be  explained  and  prop- 
erty identified.    Guy  v.  Bamee,  89-103,  '67. 

18298.  Eridence  bj  parol  is  admissible  to 
prove  fact  of  tenancy  or  occupancy  of  land. 
Such  fact  existed  independently  of  any  written 
lease.  Proving  the  contents  of  a  lease  is  another 
matter.    Hamvum  v.  Sexton,  69-37,  '79. 

18299.  Parol  evidence  is  admissible  to  iden- 
tify particular  property  in  a  chattel-mortgage. 
Bums  V.  ifomi,  tSe-536,  '79. 

18800.  An  amMgnitj,  in  description  of 
land  in  a  written  instrument,  may  be  explained 
by  parol.  Hedge  v.  Smt,  29-574,  '68:  Harrv  t. 
Doe,  4  Blf.  369.  '37. 

18801.  And  the  particular  tot  described  may 
be  identified  by  parol.  Colenek  v.  Hooper,  8-316, 
'62. 

18802.  Time  when  a  chattel  mortgage  was 
left  tm  record,  may  be  proved  by  parol  evi- 
dence.  Holmaen  v.  Doron.  66-368,  '77. 

18808.  Also,  date  of  filing  of  articles  of  asso- 
ciation of  a  railroad  company.  Johfum  v.  C.  F. 
K.  &FI.W.R.  Co.,  11-280, *68;  MUUr  v.  WHd 
OatQ.B.Co^  62-51,  61,  '76. 

18804.  The  circnmstaucefi  and  purpose 
of  an  erasure.  In  a  written  Instrnment,  mar 
be  proved  by  parol.  Joktuon  v.  W.  &  Mt,  V.  P. 
R.  Co.,  16-389, '61. 

18806.  Parol  evidence  not  admissible  to  prove 
that  a  receijpt,  given  for  a  certain  sum,  "on  a 
decree"  specified,  was  given  in  full  of  the  prin- 
cipal.  HuU  V.  BvIUr,  7-267,  '56. 

18806.  Where  the  recorded  plat  of  a  town 
was  introduced  to  prove  width  of  a  street.  Held; 
parol  evidence  not  admissible  to  show  that  pro- 
prietor of  town  intended  street  to  be  of  a  differ- 
ent width.    Wood  v.  MasaeU,  3  Blf.  125,  '32. 

18807.  The  time  of  execution  and  delivery 
of  a  deed  may  be  shown  by  parol.  Davar  v.  Card- 
weU,  27-478,187. 

18808.  A  former  conviction  of  violation  of 
Sunday  law,  by  a  justice,  may,  if  there  is  no  ob- 
jection, be  proved  by  parol,  in  bar  of  subsequent 
indictment  for  same  ofienae.  WUHnton  v.  State, 
69-416,  '77. 

18809.  In  action  for  unlawful  detention 
of  real  estate,  commenced  before  a  justice,  title 
to  same  may  be  proved  by  parol,  if  no  objection 
Is  made.   Omtpton  v.  Ivty,  »9-352,  '77. 

18810.  Parol  evidence  of  statements  mad^  by 
officen  of  a  corporation  while  efiecUng  a  sale  m. 


lands,  in  behalf  of  snch  corporation,  as  to  what 
was  covered  by  a  very  indefinite  description  in 
deed,  is  admissible  to  show  what  was  intended  to 
be  conveyed.  Ini.  OaUnd  QauU  Ok    JSate.  68- 

676,  '76. 

18811.  But  sndi  statements  are  not  concln- 
sive.  Id. 

18812.  Such  statements  made  after  sale  are 
inadmissible,  not  being  a  part  of  re$  ^eeta.  Id. 

18818.  ScL^a.  on  justice's  transcnpt  to  have 
execution  against  land,  judgment-debtor,  who 
was  patentee,  being  dead.  Held;  evidence  that 
land  was  subject  to  a  trust,  or  to  a  pre-emption 
right,  inadmissible.  Berry  v.  MeVanaid,  7  Bit 
371, '46. 

18814.  Parol  evidence  not  admissible  to  con- 
tradict a  sheriff's  return.  Z^nes  v.  State,  6  Blf. 
464,  '43.  But  immaterial  parts  of  such  return 
may  be  contradicted  by  parol.  GoodtHU  v.  Cum- 
mmt,  8  Blf.  179,  '46. 

18816.  The  simple  fitct  of  a  sale  may  be 
proven  by  parol,  staiiiey  v.  Suthertandj  64-339, 
76.  Also  as  to  settlements,  where  receipts  passed. 
Board  ^  Ihisteet  IT.  <£  E.  Ocmei  v.  JtejiiAa^  22- 
463, '64. 

18816.  Also,  the  fact,  that  letters jnssed  be- 
tween parties.    Conaway  v.  SMtoHf  8-834,  '62. 

18817.  Where,  on  trial  of  a  cause,  a  written 
agreementbetween  parties  comes  up  collaterally, 
merely  as  evidence,  and  is  sought  to  be  used  to 
injury  of  one  of  parties,  its  true  character  may 
be  shown  by  parol  evidence.  HobU  v.  Epperbf, 
6-^>&5. 

18818.  Competent  to  prove  bv  parol,  that  a 
howe  was  situate  on  premises  leased  aconrd- 

ins  to  a  written  contract  Maggart  v.  CftoCer.  4- 

124,  '5a 

18319.  As  a  general  rule,  there  are  no  de- 
nees  of  secondary  evidence.  Coman  v.  State,  4 
Blf.  241,  '36,  overruled ;  Cfarpenler  t.  Dame,  10- 

125,  '58. 

18880.  Cridenoe  hj  parol  may  be  received 
"  describing"  a  note  for  purpose  at  identifying 
it,  not  to  ^ve  its  contents.  It  will  not  be  sec- 
ondary evidence.   Luufo^daer  v.  Simony  49-8^ 

'74. 

18821.  Manner  and  time  of  delivery  of  goods 
delivered  pursuant  to  a  written  order  for  their 
shipment,  and  their  kind  and  quality,  mar  be 
proved  by  oaroL   Lee  v.  HUh,  6iB-474, 79. 

18822*  Where  a  plaintiff'  offered  in  evidence 
a  letter  written  bv  himself,  in  which  he  at- 
tempted to  charg«  defendant  with  certain  sum& 
as  being  due,  by  defendant's  admission  oontained 
in  other  writings.    Held;  plaintiff  should  have 

firoduced  those  writings  to  enable  junr  to  decide 
rom  whole  whether  Ibe  had  placed  a  proper 
construction  upon  them.  Coats  v.  Onj^oty,  10- 
345,  '58. 

18828*  In  an  action  to  recover  lands,  parol 
evidence,  tending  to  prove  that  grantor  of  a 
deed,  through  which  adverse  party  claims  titles 
was  a  person  of  unsound  miod,  is  admissible, 
Freed  v.  Brmim,  56-310,  '76 ;  Awn  t.  Frted, 
48-263,  '73. 

18324.  Title  to  land,  originating  in  pre- 
scription, may  be  proved  by  parol.  SMai  v. 
SchencL  28-77,  '64. 

18826.  Parol  evidence  is  admissible  to  iden- 
tify chattels  mortgaged.  Dixie  v.  StriekUrndf  48- 
494,  '73.  (MeOord  v.  Cooper,  80-9,  overruled.) 

18826.  Several  propositions,  bj  mafl, 
were  made  to  A.  A  telegram  was  sent  by  A, 
accepting  of  one.   A  witnees  was  not  permitted 
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to  testify  which  proposition  it  wag  sent  in  le- 
sponse  to;  but  could  testif;  as  to  what  propo- 
sitioDfl  were  before  A  at  time.  Court  must  de- 
cide. fleAf/ correct.  JSoAoum  JfiuAtne  Wktv. 
Oumdier,  56-575,  77. 

18827.  Parol  evidence  may  be  received  as 
to  character  of  certain  transactions  between 
A  and  B,  though  same  transactions  were  set 
forth  in  a  written  contract,  l>etween  B  and  C,  to 
which  A  was  not  a  party.  Hubbard  t.  Hcarieoa, 
88-323,  71. 

18828.  The  conversations  preceding  and  at- 
tending transactions  of  a  boainess,  and  signing 
of  papers  and  statements  then  made,  may  be 
properly  admitted  to  show  attending  circum- 
stances, as  whether  certain  notes  were  given  as 
renewals  of  certain  other  notes.  Huobant  v. 
Sarriaon,  tupra. 

183S9.  Evidence  of  a  casliierof  a  banlc,  that 
drawing  of  a  bill  of  exchange,  signed  by  the 
president,  was  a  transaction  not  known  to  books 
of  bftnk,  was  not  sufficient  to  relieve  bank  from 
presumption  arising  from  face  of  bill  tliat  it 
was  bill  of  bank,  as  president  might  have  re- 
ceived proceeds  for  use  of  bank,  and  failed  to 
pay  them  over.   AUison  v.  Hvibellj  17-559,  '61. 

18880*  It  is  error  to  permit,  over  objection,  a 
witneaa  to  state  what  a  eertaln  written  u- 
stnuneiit  ihown  him  was,  and  what  it  was 
called.  Paper  itself  showed  what  it  was.  IRng 
T.  Eitterprite  Im.  Cb.,  4&-43,  73. 

18881.  It  is  not  error  to  permit  a  deputy 
clerk  of  the  court  to  testify  that  a  certain  per- 
son was  attorney  for  defendant  in  a  certain 
case  in  court,  when  it  does  not  appear  that  he 
relied  Dpon  papers  in  case  for  his  knowledge. 
Aatim  T.  WaOaee,  4»-468,  73. 

TI.  Contracts  Interpreted  by  Parol  ETidence. 

18885.  Action  on  note.  Defense:  that  the 
note  was  given  in  consideration  of  a  horse;  that 
at  time  of  execution  of  note,  payee  was  indebted 
to  maker  and  his  father  in  a  sum  lamer  than 
amount  of  note;  that  payee  agreed,  with  maker 
and  his  father,  in  consideration  of  said  indebt- 
edness, that  said  hoEse  should  go  to  pay  same, 
if  payee  did  not  pay  same  by  doing  other  certain 
labor.  Hdd;  no  defense.  It  attempts  to  contra- 
diet  or  vary  absolute  terms  and  1^1  effect  of 
note  by  parol  evident^.  Anb  v.  Zede.  $8-221, 
76. 

18888.  A  receipt  mtty  be  explained,  controlled, 

rlified,  or  even  contradicted,  by  parol  evi- 
c&  BxuUb  T.  Weimrt,  o»-241,  77 :  Moore  v. 
Korty,  11-341,  '58 ;  Htrvy  v.  Hmry,  11-236,  '58 ; 
£ru&v.  Oraig,  68-561,  76. 

18884.  An  faidorsemeoti  in  blank,  can  not 
be  shown  by  parol  to  have  been  "  without  re- 
course," or  otherwise  varied  in  its  legal  effect. 
Wiixm  V.  Black,  6  Blf.  509,  '43;  Beagleg  v.  Sefim, 
7-496,  '56;  Blmr  v.  Willvams,  7  Blf.  132,  '44; 
ChBu>bettv.J£o6fr»UL 29-271, '68;  Bovxrsv.  Headen, 
4-3IV68. 

18985.  A  defense  that  moneys  were  paid  as 
advancements,  and  notes  taken  to  show  amounts 
paid,  with  no  intention  of  "collecting  them,  is 
good  and  valid,  though  notes  may  have  been  de- 
uvered  to  payee,  and  rested  only  on  verbal  and 
cotemporaneous  agreements  at  time  of  execu- 
tion. Norman  v.  AomMw,  11-288,  '58.  (See,  for 
a  limitation  of  this  rul&  Fankboner  v.  KtnAbmuT', 
S0-«2,  'e&xDeuman  T.  JfeMiAtn,  87-241,  71.) 

18886.  Parol  eridenee  is  not  admissible  to 


show  that  a  note  payable  on  its  face  on  a  cer- 
tain day,  was  to  be  paid  at  that  time  only  on  a 
contingency  mentioned  in  a  written  contract  be- 
tween parties,  made  before  execution  of  the 
note.    MUUr  v.  While,  7  Blf.  491,  '46. 

18387.  The  terms  of  a  biU  of  lading  can 
not  be  varied  by  parol  evidence.  It  is  not  a 
mere  receipt.  /.  C  Cb.  v.  Raamu.  18-518, 
'59. 

18888.  Evidence  going  to  contradict  or  a- 
plain  face  of  a  written  contract  containing  no 
terms  of  art  or  mystery,  or  ambiguity,  is  in»i- 
missible.    Harper  v.  Potmrf,  l((-32,  '57. 

18889.  In  absence  of  words  of  limitation, 
term  la  dear,  as  applied  to  removing  timber  from 
land,  means  to  remove  all  timber  of  evfery  size, 
except  stumps;  and  parol  evidence  of  a  local 
meaning  of  term  is  inadmissible.  Id. 

18840.  Parol  evidence  is  not  admissible  to 
vary  legal  effect  of  a  delivery  of  an  Instra- 
ment  to  obligee  or  payee,  or  terms  of  instru- 
ment delivered.  M.  A  /.  K.  Co.  v.-Steccna,  HM,'57. 

18841.  Trial  of  right  of  property.  Theclaira- 
ants  offered  in  evidence  a  mortgage  conveying 
property  to  them,  by  virtue  of  which  they  claim- 
ed to  hold  it  against  the  execution-creditors  of 
mortgagor.  The  mortgage  recited  that  H,  one 
of  mortgagees,  was  snrei^  to  B,  P  and  Gf  "  to 
amount  of  $295."  To  show  validity  ol  mort- 
gage, they  offered  to  prove  that  mortgagorowed 
B,  P  and  G,  severally,  sums  amounting  to  $295, 
and  that  H  was  surety  on  these  sums;  and  these 
were  facts  stated  to  scrivener,  and  that  phraseol- 
ogy of  mortgage  watt  that  adopted  by  scrivener 
to  express  facts.  Court  rejected  the  evidence, 
and  ruled  that,  tosustain  mortgage, indebtedness 
must  be  shown  to  be  joint.  Had;  errdr.  Htatim 
V.  Soitireg,  9-27j  '57. 

1S842.  An  indorsement,  though  in  blank,  la 
a  written  contract ;  but  its  terms  may  be  varied 
or  controlled  by  a  contemporaneous  written 
agreement.    Zekaid  v.  Newkirk,  12-544,  '59. 

18343.  Parol  evidence  is  admissible  to^ive 
effect  to  a  written  instrument,  by  applying  it  to 
subject-matter,  by  proving  circumstances  under 
which  it  was  made,  whenever,  without  the  aid  of 
such  evidence,  ap^ication  eonld  not  be  made  in 
particular  case.  But  such  evidence  is  not  ad- 
missible where  there  is  no  uncertainty  in  instru- 
ment, especially  if  itcontrndict  terms  of  instru- 
ment itself.  £J.  <£  CS.L.ILO0.V.  Sheanr, 
10-244,  '58. 

18344.  On  trial,  there  was  proof  that  there 
were,  on  land  conveyed  to  defendant,  a  mill  and 
mill-seat;  defendant  introduced  evidence  to 
prove  that  land,  as  west  line  really  runs,  was 
worth  less  than  it  would  have  been  had  it  run 
as  plaintiff  represented.  Held;  error  to  reject 
evidence  of  plaintiff  to  prove  that  if  his  de- 
scription haa  been  correct,  land  would  not  have 
included  mill-dam,  which  it  now  does  include, 
and  that  land  is  consequently  more  valuable. 
Oordan  v.  Cowger,  4  Blf.  231,  '36.    Cf.  6-219. 

13845.  The  sum  to  be  dedncted,  by  reason  of 
so  receiving  less  than  estimated  amount  of  land, 
is  the  value  of  deficiency.  Cravens  v.  Kiaer,  4- 
512,  '53. 

18346.  Where  fk-and  Is  the  issue,  it  is  error 
to  instruct  that  where  the  contract  was  reduced 
to  writing,  "then  you  will  look  to  the  contents 
of  that  writing  alone  for  the  terms  and  condi- 
tions of  the  contract,  and  will  entirely  dtsre^rd 
any  parol  statements  that  may  have  been  differ- 
ent" therefrom.  Hinea  v.  Driver,  72-125,  '80. 
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18847.  AIbo,  another  in  connection  with  it, 
"you  will  disr^ard  a.aj  evidence  tending  to 
prove  that  there  was  a  parol  contemporaneous 
contract."  Jd. 

18348.  A  made  a  written  lease  to  B,  and 
therein  agreed  to  Inelose  tke  sane  with  a  sub- 
stantial leiice*  Evidence  waa  admissible  of  a 
conversation  between  them,  while  viewing  pjrem- 
iees,  as  to  what  fencen  should  be  built  in  order 
to  properly  inclose  land.  Heath  v.  Wtal,  OS- 
MS,  '79. 

18849.  It  ia  not  a  general  rule  of  law  that 
parol  evidence  is  admissible  to  explain  written 
contracta.  That  can  be  done  only  in  a  special 
and  limited  class  of  cases.  Jd. 

18851).  A  lease  was  for  one  year,  but  did  not, 
in  body  of  it,  state  when  it  was  to  commence.  It 
waa  dated  on  the  2d  of  October,  '54.  The  de- 
fendant proved  that  it  was  not  actually  signed 
till  February,  '55.  The  plaintiff  was  then  per- 
mitted to  prove  that  contract  was  made  and  re- 
duced to  writing  on  2d  of  October,  '54 ;  that 
year  was  to  commence  at  that  date ;  that  posses- 
sion of  mill  was  then  given  and  received;  and 
that,  by  accident  or  carelessness,  agreement  was 
not  actually  signed  till  February,  although  it 
was  then  signed  with  reference  to  its  having 
taken  effect  on  day  of  its  date.  Held  ;  not  error. 
Leggei  v.  Harding.  10-414,  '58. 

1S851.  Action  on  lease  Htlpalatlng  for  pay- 
ment of  certain  rent  at  fixed  periods.  Defend- 
ant answered  in  confession  and  avoidance,  ally- 
ing breach  of  previous  verbal  contract  by  lessor 
to  make  certain  ImproTements,  and  that  such 
contract  was  part  of  consideration  for  lease. 
HM ;  bad  on  demurrer.  WetdtiMig  v.  Dienhtaiy 
06-94,  '78. 

188&2.  A  gave  his  note  to  B  for  an  ante- 
cedent debt,  and  afterward  confessed  judgment 
without  any  qualification,  in  favor  of  payee,  for 
amount  of  note  and  interest  then  due  on  IL 
Hdd  ;  B  could  not  be  relieved  in  chancery  from 
interest  charged  on  note  and  Included  in  Judg* 
nentf  on  the  ground  that,  by  a  parol  contract 
when  note  was  given,  no  interest  was  to  be 
charged.  Stuttmanv.  Slviman,Z  Blt.23\,'^. 

188&8.  Parol  evidence  is  not  admissible  to 
show  that  a  note,  pa][abl«  on  a  certain  day,  was 
to  be  paid  at  that  time,  only  on  a  contingency 
mentioned  in  a  prior  written  contract  between 
parties.    MUOr  v.  While,  7  Blf.  491 ,  '4.^. 

183&4*  By  a  lease,  executed  under  feals,  the 
time  fixed  for  payment  of  last  half  gear's 
rent,  was  Feb.  1,  *41.  Held;  parol  evidence 
that  said  rent  was  not  due  until  March  1,*41, 
was  inadmissible.  Carpenter  v.  iS^MnlUin,  7  Blf. 
309,  '44. 

18855.  Where,  in  action  on  a  contract,  where- 
by A  agreed  to  pay  B  a  certain  sum,  if  B  would 
enga^  in  manufacture  of  a  certain  article,  at  a 
certain  place,  evidence  was  introduced  ns  to 
what  was  meant  by  the  term  "engaged  in  the 
business  of  manufacturing."  Held;  evidence 
not  error.    McLaughlin  v.  Child,  ©2-412,  '78. 

18850.  Parol  evidence  is  admissible,  ex- 
plaining why  certain  orders,  drawn  by  one  offi- 
cer of  a  railroad  company,  and  accepted  by  an- 
other officer  of  company,  were  given;  that  they 
were  received,  neither  as  absolute  nor  conditional 
payment  of  a  pre-ezistine  debt,  and  for  con- 
venience of  company.  C  C.  d  L.  B.  Co.  v.  Weet, 
87-211, 71. 

18857.  Parol  erldenee  toTarythe  aecept- 
anoe  of  an  order  ia  not  admissible.  A  accept- 


ed an  order  on  him  bv  6,  "and  will  pay  the 
same  so  soon  as  Smith  King  pays  the  note  made 
to  Geegan,  and  assigned  to  me."  Held;  A  could 
not,  by  parol  evidence,  show  that  he  was  not  to 
pay  the  order  until  after  be  had  first  liquidated 
a  debt  owing  him  by  Ge^n,  and  to  secure 
which  note  had  been  assifmecl  to  him  by  Gee- 
gan.   Milier  v.  GtddthvKtit,  37-217,  '71. 

13858.  Where,  in  suit  on  a  treasurer's  bond, 
settlement  sheets  between  defaulting  treasurer 
and  his  predecessor,  and  between  former  and 
auditor,  are  in  evidence,  parol  evidence  is  ad- 
missible to  explain  manner  and  circumstances 
under  which  such  settlements  were  made,  ifoa- 
Utkr  V.  dto<^82-183,  '78. 

18859.  The  plainUf!'  had  been  allowed  to 
give  oral  evidence  of  title  to  his  property,  his 
possessory  and  adverse  title.  The  defendant 
offered  to  give  same  kind  of  evidence  of  bis 
title.  Held;  error  not  to  permit  him  to  do  ao. 
Buchanan  v.  WhUAam,  86-257,  '71. 

18800.  The  rnle  exclndln;  parol  evidence 
of  contents  of  a  writing  does  not  apply,  where 
instrument  is  a  mere  incident  connected  with 
matter  in  issue.    Carter  v.  Pmerog,  8<M38,  '68. 

18801.  Where  an  instrument  is,  npon  Iti 
fSuej  a  chattel  mortn^,  parol  evidence  is  not 
admissible  to  show  that  such  instrument  is  an 
absolute  sale.    iVoetor  v.  Cole,  60-576,  '79. 

18802.  Secondary  evidence,  being  admitted 
without  proper  objection,  it  becomes  evidence  of 
facts  stated  and  can  not,  by  an  instruction,  be 
withheld  from  jury.  ScAenek  v.  ButaiA,  88-338| 
'69. 

18808.  Parol  erldence  Is  admissible  U 
show  that  a  vendor  of  trees  agreed  to  re-place 
trees  which  should  not  grow,  with  other  trees, 
when  vendee  had  given  a  written  order  to  ven- 
dor for  certain  trees  at  a  certain  j>rice.  The  parol 
doesnotconfiictwithwrittenevidence.  Morekead 
V.  .Vurray,  31-418,  '69. 

18864.  A,  by  title-bond,  agreed  to  sell  and 
convey  to  B.  The  land  waa  subject  to  a  mort- 
gage to  sinking  fund.   A  had  paid  part  of  the 

fiurchaae-money.  B  was  given  possession  of  the 
and.  A,  by  fraud,  caused  land  to  be  sold  under 
sinking  fund  mortgage,  to  C,  who  held  in  trust 
for  A.  The  purchase-money  was  furnished  by  A. 
Action  by  B  to  compel  A  and  C  to  convey  by 
deed  and  accept  a  mortage  for  balance  of  pur- 
chase-money. Held  ;  action  could  be  maintained. 
Hdd;  A  was  a  proper  party.  Held;  B  could 
aver  and  prove  tliat  It  Was  agreed  bjr  pand. 
that  B  should  take  possession  and  enjoy  said 
property  antil  time  specified  in  bond,  and  that 
B  took  possession  under  parol  agreemmU  Skeai 
V.  Afuir,  84-310,  '70. 

18365.  A  and  B  executed  a  note.  The  latter 
signed  as  "collateral  security."  A  died.  Action 
against  B.  Held;  B  conld  not  plead  a  parol 
agreement  with  the  payee  that  property  of  A 
should  be  first  exhausted  before  proceeding 
against  B.  If  made  at  time  of  execution  of  note, 
and  admitted,  it  would  vary  written  contract 
If  made  afterward,  it  must  be  aupported  by  a 
new  consideration.   Bnuh  v.  Raney,  84~416,'70. 

13366.  Parol  m  idt-nce  of  the  intention  of 
testator  is  inadmissible  for  purpose  of  explain- 
ing, contradicting  or  adding  to  contents  of  a 
will  J  but  its  language  must  be  interpreted  ac- 
cording to  its  proper  s^roification,  or  with  as 
near  an  approacn  thereto  as  body  of  instrument 
and  state  of  circumstances  ezisUng  at  time  of 
its  execution  will  admit.    Parol  evidence  or 
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'  evideD«e  dehors  will,  is  not  admissible  to  vary 
or  eoDtrol  terms  of  a  will,  although  it  is  admis- 

.  sible  to  remove  a  latent  ambiguity.  Qrimet  v. 
Oimum,  9&-19S,  '71. 

15867.  A  executed  a  mortgage'  to  ]^  convey- 
ing a  machine-shop,  ground  on  whicn  it  stood, 
"and  the  abpurtenances."  There  was  a  pare) 
agreement  that  patterns,  tools,  etc.,  used  in  shop 
should  not  he  considered  as  real  e^ttate,  and  not 
embraced  in  mortgage.  He  executed  a  second 
mortgage  to  C  on  patterns,  etc.  B  claimed  tliat 
all  patterns,  etc.,  were  fixtures,  and  passed  with 
realty.  Held;  such  an  agreement  as  to  mova- 
ble fixtures  might  be  made,  and  subsequent  pur- 
chasers or  mortgagees  may  be  subject  to,  and 
have  benefit  of  it.  It  may  be  proved  hf  parol 
in  suits  between  difl'erent  claimantH  from  a  com- 
mon grantor.    Frederic  v.  Detvl,  15-357, '60. 

15868.  A  steam  saw-mill  and  maenlQery 
attached,  and  affixed  to  land,  will  pass  with  the 
land  without  any  reservation  of  mill,  etc.  Pea 
v.Pea,  85-387,  '71. 

18869.  A  conveyed  certain  realty,  by  antt- 
daJn,  to  B*  The  former  agreed  to  pay  back 
taxes.  Latter  conveyed  to  another.  Former 
failed  to  pay  such  taxes,  and  B  paid  same,  but 
not  at  request  of  A.  Held;  action  for  money  so 
paid  for  use  of  A  by  B  will  not  lie.  The  quit- 
claim deed  can  not  be  varied  by  any  such  parol 
agreement.    Headrick  v.  Wiaehati,  41-87,  '72. 

18870.  Parol  evidence  Is  not  admissible  to 

vary  liability  incurred  by  a  payee's  indorse- 
ment Boberte  v.  MasUrs,  40-461,  '72.  Cf.  Me- 
Gmaheu  t.  EUioU,  18-121,  '62. 

18871.  In  ejectment,  defendant  can  not  prove 
that  a  deed,  professing  to  convey  a  specific 
somber  of  acreSfWas  intended  to  convey  more. 
Loev.SwaiU,  8-329,  '52. 

13372*  A  sold  a  farm  and  lot  to  trustees  of 
■a  church,  in  January,  '67,  reserving  ri^t  of  pus- 
session  and  nse  until  March,  *67.  In  February, 
*67,  trustees  sold  to  B,  subject  to  risht  of  A  to 
xtccupyand  use  same  until  March  1, '67.  A,  and 
a'oaol  trustees,  executed  to  B  an  agreement  to 
secure  to  him  delivery  of  buildings  in  as  good 
condition  as  they  were  in  at  time  designated. 
This  agreement  was  executed  contemporaneously 
with  sale  to  B,  and  purchase  bv  B  was  consider- 
ation for  contract  with  B.  The  buildinKs,  be- 
fore March  J,  were  destroyed  by  fire.  Action 
•by  B  against  A  and  trustee  to  recover  for  such 
loss.  Hdd;  evidence  not  admissible  to  show 
contract  was  intended  to  appiv  only  to  peaceful 
delivery,  and  not  to  safety  of  building.  Ooddard 
V.  Bebaui,  40-114,  '72. 

13823*  The  following  statement,  in  a  deposi- 
tion, was  suppressed :  "  I  was  made  their  agent 
|Land  D),  bvan  instrument  of  writing,  in  which 
instruraentjW  C  conveyed  the  machine  to  me,  as 
agent  for  L  and  D,  for  their  sole  benefit,  and 
wnich  gave  me  the  power  to  sell,  use,  or  convey 
away  the  said  machine  for  the  use  of  L  and  D, 
and  to  carry  out  the  design  of  said  instniment. 
Held;  court  did  right.  Parol  evidence  could 
not  be  given,  under  such  circumstances,  of  con- 
tents of  instrument.  Musm  v.  PcUTtierlim,  2-117, 
'60. 

18874.  Suit  by  payee  against  maker.  At  time 
note  was  made,  plaintia  executed  a  writing, 
'  showing  that  lie  had  sold  defendant  forty  shares 
■of  stock  in  a  bridge  company,  and  that  if  com- 
pany should  reduce  amount  of  old  stock,  he  was 
to  account  to  defendant  for  amount  so  reduced. 
Plaintiff  offered  to  prove,  by  parol,  that  said  re- 


duction was  to  take  place  upon  a  particular  con- 
sideration, and  that  none  had  taken  place  for 
such  consideration.  Held;  evidence  inadmissi- 
ble.   Ftrria  v.  Lvdlow,  7-517,  '56. 

18S75.  Anamblgaity  arising  from  phraseol- 
ogy of  written  evidence— not  from  extrinsic 
matter — can  not  be  explained  by  parol  evidence. 
Eichmond  IVadinq  and  Man'f'q  Co.  v.  jFlirq«ar,  8 
BIf.  90  '46. 

1S876.  A  receipt  may  be  explained  or  con- 
tradicted by  parol  evidence.  A  mistake  in  fact 
may,  as  between  parties  thereto,  be  corrected. 
Afurkel  V.  ^iUer,  28-488,  '67. 

1 8376a>  And  admissible  to  vary  or  contradict 
a  written  offer  tO  make  a  gift.  Sonne  v.  Mar- 
akalL  2»-194,  '64. 

18377.  Not  admissible  to  show  that  he  made 
a  subscription  to  Baptist  church  on  grounds  that 
it  was  to  DC  a  free  church  Id. 

18878.  Parol  evidence  is  admissible  to  give 
effect  to  a  vrrltten  Instrument  by  applying  it 
to  subject-matter,  by  proving  circumstances  un- 
der which  it  was  made,  and  where  there  are 
equivocal  expressions  used  in  a  writt«i  instru- 
ment to  show  in  what  sense  they  were  used. 
Maee  v.  Jaekaon,  88-162,  '71. 

18879.  A  and  B  executed  a  written  gnar- 
rauty  to  C,  for  payment  of  all  book  accounts  or 
notes  given  forclothes  wringers,  •  •  •  sold  from 
time  to  time  to  said  A.  A  gave  written  order  to 
the  agent  of  C,  as  follows :  "RGB,  agent ; 
please  send  me  two  dozen  clothes  wringers.  No. 
2.  (Signed)  A."  Action  by  C  against  A  and  B, 
on  the  written  guarranty  and  order.  Hdd;  A 
and  B  could  ^how  said  wringers  were  received 
on  trial  and  not  purchased  under  said  guaranty. 
HUste/-  v.  M.  W.  meh.  Co.,  29-453,  '68. 

13380.  The  liability  of  one  indorsing  a  note 
is  prima  facie  notliing  more  than  that  of  an  in- 
dorser.  However,  it  is  competent  to  shoW)  hf 
parol,  that  snch  ludorser  signed  as  surety  or 
co-surety.  Nurre  v.  CkiUenden,  56-462,  77; 
Co)-e  V.  Wilgm,  40-204,  '72;  HoatkM  v.  Brvaer, 
89-376,  '72. 

13881.  The  actual  relation  between  a 
dravrer  and  a  payee  of  a  bill  of  exchange, 
may  be  shown  by  a  parol  evidence.  Laei/  v. 
Li^toof  26-324,  '66;  overruling  Oordm  v.  S. 
Sank  Kentucky,  19-192,  '62.  Cf.  DidBtraon  v. 
Bd.  Corn's  Ripley  Co.,  6-128,  '56. 

18882.  Also,  between  payee  and  indorser  on 
one  hand,  and  drawer  and  acceptor  on  other. 
Alley  V.  Gavin,  40-446,  '72. 

13883.  One  surety  may  be  exempt  from 
liability  for  contribution,  under  an  implied 
agreement,  as,  if  one  surety  enters  into  original 
agreement  at  request  of  others,  there  might  be, 
as  to  htm,  a  waiver  of  right.  Bowter  v.  RetuieU, 
81-128,  '69.   Cf.  Sehooley  v.  FUlcher,  '73. 

13384.  A  title  In  fee-simple  can  not  be 
proved  in  any  other  way  than  by  proper  title 
deeds.    Broker  v.  Scobey,  56-588,  77. 

13385.  Failure  to  present  a  bill  or  note  or 
check  for  payment,  until  after  a  long  delay, 
may  be  excused  by  a  parol  agreement  fbr 
such  delay.  Pollard  V.  Boicen,  57-232,  '77. 

13886.  Parol  erideiiee  Is  not  admissible  to 

show  that  subscription  of  a  witness  to  nn  in- 
dorsement on  a  will  was  intended  as  a  subscrip- 
tion to  will.  Patterson  v.  Ransom,  55-402,  '76. 

13387.  A  written  instrument,  purporting  to 
be  contract  between  parties,  thougn  not  Signed 
by  onCf  may  be  admitted  in  evidence  against 
him  in  connection  with  parol  evidence  that  be 
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assented  to  it,  and  treated  it  as  a  contract  be- 
tween parties,  to  prove  a  parol  contract  alleged 
to  have  been  made  by  them,  yaoby  v.  Bogcn, 
40-9, '72. 

18o88.  A  written  memorandum  of  a  contract, 
s^ed  bjr  plaintiff  bnt  not  bj  defendant,  is 

competent  evidence  to  prove  terms  of  contract, 
if  accompanied  with  otiier  evidence  or  proof 
of  circumstances  tending  to  show  assent  thereto 
by  defendant  Cook  v.  Anderaon,  20-15,  '63.  Cf. 
28-163. 

13389.  Parties  to  a  written  contract  of  sale 
of  chattels,  containing  no  frarranty,  can  not 
allege  and  show  that  there  was  a  parol  agree- 
ment of  warranty,  and  that  warranty  should 
stand  and  be  binding,  though  not  inserted  in 
writing.   SmUK  v.  Dc^,  35-255,  71. 

ISSlrO.  Patent-rights,  when  transferred, 
should  be  conveyed  by  deed.  An  action  for 
breach  of  a  warranty,  that  invention  was  new 
and  useful,  and  that  whole  of  improvement 
sold  was  patented,  can  not  be  maintained  if 
warranty  did  not  appear  in  deed,  as  it  could 
not  be  shown  by  parol.  Rok  v.  aurletf,  89-77, 
'72. 

18891.  Parol  evidence  of  warranty  would  be 
admissible,  if  pleading  contained  an  allegation 
that  warranty  was  false  or  fraudulent,  and  that 
thereby  vendee  was  deceived;  and  then,  only  as 
evidence  of  representation.  McQwe  v.  J^rty, 
8-79  '66. 

181192'.  Parol  erldence  Is  not  admissible  to 

prove  a  warranty  in  a  sale,  when  written  con- 
tract or  deed  contained  no  warran^.  Jdmaon  v. 
MeOibe,  87-535,  '71. 

13893.  Receipt,  assi^ment  of.  A  consti- 
tuted B  his  agent  to  settle  C's  liabilities,  and 
transferred  to  him  certain  government  claims, 
with  instructions  that  if  such  of  C's  creditors 
IS  he  should  designate  would  surrender  their 
claims,  and  wait  tlie  payment  of  said  ^vem- 
ment  claims,  he  should  allow  them,  principal 
and  interest.  Among  first  thus  surrendered 
were  three  claims  filed  by  D,  who  received 
therefor  a  receipt,  in  which  were  words  follow- 
ing:, "to  be  paid  out  of  the  proceeds  of  an  ac- 
count of  £  and  F,  for$l,165,  for  goods  furnished 
the  government,"  etc.,  "when  collected  by  the 
undersigned,  who  holds  a  power  of  attorney  for 
that  purpose" ;  signed  by  B,  in  his  individual 
nam^  and  not  as  a^nt.  B  collected  part  of 
said  government  claim,  but  not  enough  to  pay 
as  many  of  C's  creditors  as  A  had  proposed. 
Held;  such  receipt  contains  a  contract  which 
can  not  be  altered  by  parol.  MeKcman  v.  May- 
hew,  21-291, '63. 

18894.  To  establish  a  resnltinfp  trust  in 
lands  in  favor  of  creditors,  terms  of  the  agree- 
ment must  be  clearly  and  satisfactorily  shown ; 
and  parol  evidence  to  establish  same,  in  opposi- 
tion to  terms  of  a  written  conveyance,  should  be 
received  with  caution,  in  all  cases  in  which 
such  evidence  is  admissible.  Fhrmlee  v.  Sloaii, 
87-469, '71;  Faualer  v.  Jones,  7-^7,  '55. 

18395.  In  such  cases  parol  trust  must  be  sup- 
ported, not  only  by  two  witnesses,  or  by  one  wit- 
ness, and  corroborating  circumstances,  but  tes- 
timony must  be  clear,  and  even  then  received 
with  great  caution.   Blair  v.  Baax,  4  Blf.  539,  '38. 

13396.  Parol  evidence,  to  establish  a  re- 
sulting trust,  must  be  received  with  great  cau- 
tion .    Fawler  v.  Jmea,  supra. 

13897.  And  testimony  introduced  to  estab- 
lish it  must  be  deari  Bhir  t.  Baatf  tufra. 


18398.  Certainty  In  description.  Suit  by 
A  and  B,  against  C  and  D,  for  specific  perfonu- 
ance  of  the  following  contract:  "  Messrs.  A  and 
B,  gents:  Wo  will  give  yon  our  woolen  mills, 
with  all  ttie  appurtenances  thereunto,  situated 
in  the  K.  W.  comer  of  public  square,  in  the  town 
of  Franklin,  Ind.,  for  640  acres  of  land,  in  An- 
derson county,  Kansas,  $1,000  cash,  $500  in  six 
months,  without  interest;  each  party  to  ^y  the 
taxes  on  this  property  for  1870.  Cand  D.  Frank- 
lin, Ind.j  April  7,  1871."  "  We  accept  the  above 
proposition.  A  and  B."  Held;  the  contract  was 
too  vagne  and  uncertain,  as  to  description  of 
property,  to  be  specificallv  enforced,  and  such  de- 
scription can  not  be  aided  or  Identilled  by 
parol  evidence.  Baldwin  v.  Keiiin,  43-426,  74. 

18899.  Parol  evidence  Is  not  admissible  to 
show  that  an  indorser,  other  than  or  before- 

Sayee,  made  any  contract  other  than  that  of  in- 
orser,  in  an  action  on  note.  DinJce  v.  Markka . 
21-433, '63.  (Wdlav.Jaekaon,QB\i.40,'41;  Early- 
V.  Foster,  7  Blf.  35,  '43;  Bai-rv,  v.  Piene,  6-162; 
'55 ;  Cecil  v.  Mix,  id.  478,  '55 ;  Snyder  v.  OotaKm, 
16-265,  *61,  seem  to  be  overruled.) 

18400.  If  a  note  is  indorsed  in  blank  by  the  - 
payee,  and  others  after  him,  in  an  action  by  in- 
doreer,  parol  evidence  is  not  admissible  to  show 
any  contract  other  than  that  of  indorsers.  Vort 
V.  Hurst,  13-551,  ''59;  Snyder  v.  (kUman,  tttpra, 
Cf.  Uarahman  v.  Anmtrong,  48-126,  '73. 

18401.  Parol  evidence  is  not  admissible  to- 
show  that  an  Indorsement  upon  an  Instramrat 
of  writing,  without  any  reference  to  such  ini> 
strument,  forms  with  such  in-strumentacontractl 
Ridguxiy  v.  Ingrnm,  50-145,  '75. 

13402.  Evidence  of  mutual  acts  of  parties,  in 
reference  to  fulfillment  of  a  contract  alter  it  was 
entered  into,  may  be  omitted,  to  show  what  their  ' 
intention  and  understanding  was  in  use  of  lan- 
guage in  a  written  contract  otherwise  somewhat 
obscure.   Bates  y.  Dehaven,  10-319,  '58. 

18408.  When  an  Instrument  Is  so  eqnlTO> 
call;  expressed  as  to  render  it  doubtful  as  to  • 
wliat  object  it  refers,  or  evident  that  a  mistalco  ■ 
has  been  committed  in  description  of  premises 
granted,  it  is  competent  to  resort  to  evidence 
aiiunde,  even  parol  testimony,  for  purpose  of  as- 
certaining that  object,  or  for  explaining  am- 
biguity, .fion-u  T.  Doe,  4  Bit  370, '87.  Ct  61- 
426,  445. 

13404.  An  indorser  of  a  note  in  writing 
waived  "demand  of  parent  and  notice  and 

protest.*'  Held  ;  no  evidence  would  be  admis- 
sible that  such  waiver  was  to  cover  any  certain 
limited  time.    Hayesv.  FUch,  47-21,  '74. 

13405.  Action  on  a  note  executed  bj  A  and 
payable  to  B.  An  answer,  ailing  that  there 
was  a  parol  agreement  between  A  and  B,  that 

A  should  not,  bnt  that  third  parties  shoald^ 

be  liable  on  note,  and  that  A  was  only  a  trustee 
for  such  third  parties,  is  bad  on  demurrer.  Se~ 
noit  V.  Schneider,  47-13,  '74. 

18406.   Parol  evidence  is  admissible  to  ■ 
explain  latent  ambiguity  in  a  writing  obligatory. 
Simpkins  v.  OaJcley,  1  Blf.  537, '26. 

13407.  Parol  evidence  will  not  be  admissi- 
ble to^ow  that  testator  intended  a  purpose  dif- 
ferent  from  purpose  set  forth  in  provisions  of 
will.    Fraim  v.  MiUimn,  59-123,  77. 

13408.  K  and  D,  being  partners  in  a  mill 
which  they  had  built,  entered  into  a  written 
agreement  stating,  inter  alia,  that  D  had  bought 
&'b  interest  in  the  mill  for  SSOO,  to  be  paid  in 
certain  installments.   E,  in  acUon  against  D  few- 
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porcbase-money,  was  permitted  to  show  br 
parol  eridence  tfaat  the  sum  of  $500,  which  D 
was  to  pay  to  K  for  his  interest  in  mill,  was  ez- 
clusive  of  the  expenses  that  had  been  incutred 
in  building  it,  and  that  those  expenses  were  to 
be  paid  by  D.   Kebey  v,  DicitM,  2  Blf.  236,  >29. 

13409.  In  action  on  written  contract  for  sale 
of  goods  "  at  cost  price,  or  current  rates,"  evi- 
dence that,  in  invoicing,  some  were  invoiced  at 
an  agreed  price,  did  not  contradict  such  contract, 
and  was  admissible.  Sharp  t.  Radebecugk,  70- 
647,  '80. 

18410*  Parol  eridenee  is  not  Bdmissible  to 
show  contents  of  an  account  book,  without  lay- 
ing foundation.   Kasu  y.  SUxte,  71-559,  '80. 

TIL  Parol  Cotemporaueons  Agreements. 

See  Cmlracl  XII. 

18411.  Parol  evidence  of  cotemporaneous 
agreements  can  not  be  admitted  to  vary  or  con- 
tradict the  terms  of  a  written  contract  Lowi-y 
v.ifiraec,  52-107,75;  Baf-ntB  v.  BarUeU,  47-98, 
'74 ;  Mohan  v.  Sherman,  7  Blf.  378,  '44 :  Uaroey  v. 
Lajlin,  2-477,  '51 ;  Bums  v.  Jenkins,  8-417,  '56  ; 
Ootwiia  v.  Amos,  6-184,  '54 ;  Jacob  v.  FinkeL  7 
Blf.  432,  '45  ;  Gmves  v.  Clark,  6  Blf.  183,  '42.  Cf. 
6Blf.  18,  272;  10-187;  15-114;  1  Blf.  191;  8 
Blf.  89,  237,  277 :  1  Blf.  363  ;  8-379 ;  8-79, 266 ; 
OOer  V.  BotiktM,  l7-600»  '61 ;  CMMfer  t.  HukUy 

18412*  Evidence  by  parol  may  be  admitted 
to  contradict  or  vary  a  written  instrument  when 
EDch  agreement  was  abrogated  by  a  subsequent 
one.   0.&  B.S.  M.  Co.  v.  ^'ewby,  58-570,  '77. 

18418.  When  a  party  purposely,  and  appar- 
ently with  a  fraudulent  design,  destroys  a  writ- 
ing, he  will  not  be  permitted  to  give  parol  evi- 
dence of  its  contents,  without  first  rebutting  the 
suspicion  of  fraud  arising  from  his  act.  Riuloloh 
v.  VoM,  &7-115,  77. 

18414.  When  theie  is  no  suspicion  of  fraud 
on  him  who  purposely  destroys  it,  he  can  prove 
its  contents  by  parol.  Id. 

18415.  A  cotemporaneoos  parol  agree- 
nent  can  not  be  set  up  to  vary  legal  effect  of  a 
written  insirumeuL  Moore  v.  PmiUetmi,  lti-481, 
■61. 

18418.  Not  admissible  to  show  by  parol  that, 
at  time  of  execution  of  deed,  and  of  mortgage 
by  vendee  for  purchase-money,  rendor  agreed 
to  pay  for  street  Improrements  then  being 
made,  for  which  land  would  be  liable.  Jones  t. 
Sehuhne^,  89-119,  '72. 

1841 7.  That  an  Indorsement  of  a  note  was 
intended  to  transfer  such  note  simply  as  col- 
lateral security,  may  be  proved  by  parol.  J3aa- 
mrd  v.  Dute,  <(4-220,  78. 

18418.  Suit  upon  a  subscription  of  stock. 
Answer:  that  a  verbal  entire  contract  was  made, 
part  only  being  reduced  to  writing;;  that  it  was 
•greed  the  defendant  should  subscribe  two  shares, 
and  might  pay  same  in  ties,  at  rate  of,  etc.,  on 
demand;  and  part  reduced  to  writing  was  only 
that  stated  in  complaint,  which  was  for  pay- 
ment of  money  absolutely  upon  call.  Held;  de- 
mand to  make  parol  proof  was,  in  effect,  thereby 
tocontradict  or  varya  written  instmrnent,  which 
can  not  be  done.  IWnfrttr^  v.  KAD.R.  Cb., 
14-499,  '60. 

18419.  A  verbal  agreement,  between  payee 
of  a  note  and  a  third  person,  to  which  maker  is 
not  a  par^,  as  to  proceeds  of  notes,  and  who 


should  equitably  own  them,  does  not  affect  or~ 
vary  the  terms  of  such  notes,  and  may  be  en- 
forced by  such  third  person.  Irwin  v.  State,  54- 
137, 76. 

18420.  Action  by  B  against  I  {or  conversion 
of  a  sewing  machine.  0  had  leased  a  sewing 
machine  from  a  company  for  ten  dollars  cash, 
and  subsequent  monthly  payments,  with  right 
to  purchase  at  any  time  during  continuance  of 
lease,  and  to  apply  lease-noney  paid  as  a  part, 
of  purchase- money.  The  lease  was  in  writing. 
W,  an  attesting  witness  to  instrument,  testified 
that  he  was  an  agent  of  the  company ;  that  he 
made  lease  on  benalf  of  company  ;  that  he  de- 
livered machine  under  lease;  that  he  was  ac- 
companied at  time  by  T.  I  testified  that  he  had 
become  tlie  owner  of  claim  and  lease  against  B ; 
that  B  had  made  three  payments  to  him  there- 
on— one  by  cash,  one  in  board  of  liimself,  one  in 
board  of  T ;  that  he  had  taken  the  machine  from 
B  to  repair  it,  and,  having  learned  that  an  ex- 
ecution had  been  levied  on  it,  and  tlint  there  was- 
a  balance  due  on  lease  in  way  of  arrearages,  he- 
had  refused  to  return  it  to  B,  unless  she  would 
pay  said  $15,  which  she  had  refused  to  pay;, 
that  he  had  turned  machine  over  to  company. 
T  was  traveling  for  company,  and  seemingly  in 
their  employ,  but  his  power  or  authority  to  do 
BO  was  not  clearly  shown.  On  lease  was  indorsed 

these  words:   « By  whom  leased.  T."  The 

lease  had  been  in  office  of,  and  under  control  of,, 
company.  The  lease  was  in  evidence.  B  testi- 
fied, in  rebuttal,  that  she  had  purchased  ma- 
chine under  an  agreement  that  she  should  pay 
$10  cash  and  balance  in  board;  that  $10  was- 
paid  to  T,  and  not  to  W ;  that  she  liad  boarded  T 
and  I  under  said  contract;  that  I  had  knowl- 
edge that  such  was  the  agreement,  and  liad 
agreed  to  give  her  receipts  in  full  for  machine- 
on  account  of  board  of  nim  and  T;  tfaat  I  did 
give  her  two  receipts— one  for  his  own  and  one- 
tor  board  of  T.  Held;  evidence  of  B,  though 
parol,  was  admiHsible  in  evidence  in  rebuttal,  as- 
showing  that  she  did  agree  to  purchase  machine- 
of  T  according  to  terms  of  lease,  and  therefore 
did  not  contradict  or  vary  its  terms.  Held;  there- 
was  evidence  showing  a  power  in  T  to  make  a 
contract  of  sate.  Held;  as  I  had  admitted  that 
credit  had  been  ^ven  Bfor  one  payment  on  ac- 
count of  T*s  board,  B  could  show  length  of  time- 
T  boarded  with  her.  Heidi  indorsements  on 
written  instrument  could  be  introduced  in  evi- 
dence, or  could  be  read  to  jury,  as  a  part  of  docu- 
ment, without  being  separately  introduced  in 
evidence.  Held;  company  could  not  repudiate- 
contract  made  by  T,  without  tendering  back 
money  received  from  B.  Isb^  v.  Brinkman,  70- 
118,  '80. 

184S1.  A  Terbal  cotemporaneous  agree- 
ment may  be  pleaded  and  proved  that  a  so- 
called  note  was  intended  rather  as  a  receipt  for 
money,  on  which  interest  was  to  be  calculated. 
Beats  V.  Seals,  20-163,  '63. 

18422.  Parties  to  a  written  contract,  not 
under  seal,  may,  after  its  execution,  dissolve,  or 
waive,  or  discharge,  or  qualify  contract,  or  any 
part  thereof,  by  a  new  verbal  contract ;  and  awai 
waiving,  etc.,  if  made  before  breach,  will  be  a 
good  defense  to  a  suit  on  contract.  £itftR«fejrT.. 
Stratum,  11-396,  '58;  Rhodes  v.  2%oinat,  2-638^ 
'51 ;  Ward  v.  Walton,  4-75,  '53. 

13428.  Such  an  agreement  between  parties- 
to  a  note,  that  it  might  be  paid  in  lumber,  is. 
good  as  defense  especially  when  performed. 
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though  note  was  assigned.  Ward  v.  Walim, 
watpra. 

184S4.  An  agreement,  after  performance, 
lietvreen  parties  to  a  note  not  payable  in  bank, 
made  before  an  assignment  of^  it,  for  an  exten- 
sion of  time,  in  consideration  that  |ia,vor  should 
pay  another  debt  to  payee,  before  its  maturity, 
IB  a  good  defense  to  an  action  on  note  by  an 
assignee.  RigAu  y.  Boiofcr,  17-167,  '61.  Cf. 
80426. 

ISiSfi.  Sneh  narol  contract  must  be  such 
tu  vould  be  valid  as  a  parol  contract  Rigebee 
T.  Bowler,  tt^pra. 

18486.  An  answer,  setting  up  such  subse- 
'qaent  agreement,  failing  to  aver  that  it  was 
made  before  breach  of  contract  sued  on,  is  bad. 
BiUingsley  v.  SlraUon,  11-396,  '58.  Also,  if  it 
fail  to  aver  facts  showing  a  performance  of  such 
agreement.  Id. 

18427.  Such  defense  is  available  under  gen- 
-eral  denial.  Bhodea  v.  Thoma,  2-638,  '51. 

18488.  A  having  made  a  cash  subscription 
•of  $3,000  to  stock  of  railroad  company,  was  in- 
■duced  by  an  agent  of  company  to  make  a  fur- 
ther subscription  of  a  certain  farm  owned  by 
liim,  upon  promise  that  liis  cash  subscription 
should  not  dc  demanded  until  road  was  com- 
j)leted.  The  company,  not  regarding  their 
obligation  to  forbear,  conomenced  suit  on  cash 
subscription,  and  were  proceeding  to  enforce 
collection  of  a  judgment  lecovered  thereon. 
Suit  by  A  to  recover  the  land,  averring  a  tender 
of  stock  taken  for  land.  Held;  tliat  contract 
to  forbear,  might  perhaps  have  been  set  up  in 
a  defense  of  action  upon  casli  subscription,  and 
would  certainly  have  furnished  good  ground  for 
injoining  its  collection  until  completion  of 
<road ;  but  no  such  defense  having  been  made,  A 
was  not  entitled  to  a  rescission  of  land  sub- 
scription. Held;  company  was  liable  fordam- 
Mea,  and  complaint  was  sufficient  to  auUiorize 
their  recovery.  Suree  v.  Ind.  &  I.  C  R,  Co., 
17-193,  '61. 

18489.  A  written  agreement  can  not  be  con- 
trolled by  setting  up  a  cotemporaneous  verbal 
understanding  inconsistent  witn  it.  DuHandv. 
JEHieaiin,  61-426,  75  ;  Kittf/  v.  Enterprise  Ins.  Co., 
45-43,  '73;  Roberte  v.  Maeterg  40-461,  72; 
Smith  V.  DalloB,  85-255,71;  McClure  v.  Jeffi-ey, 
8-79,  '66;  iW.  c/e.,  HartsviUe  Untveriniy  v. 
ifamiitow,  84-506,  '70;  French  v.  Tumei;  1&-59, 
'60;  Allen  v.  Nofninffer,  18-494,  '59;  Farker  v. 
Mrrioa,  29-89,  '67;  Swank  v.  NiekoU,  24-199. 
'65 ;  a  U.&  Ft.  W.  R.  Co.  v.  Pearce,  28-502,  '67; 
Svmmea  v.  JSrotiTi,  13-318,  '59;  McClinticv.  Cory, 
22-170,  '64;  McKe,-nan  v.  Muyheu\  21-291, '63; 
Snyder  v.  Koans,  20-389,  '63 ;  Swank  v.  NichtAa, 
20-198,  '63;  Mallelt  v.  Piige,  8-364,  '56;  Clifford 
v.  Smith,  4-377,  '53 ;  Dale  v.  Evans,  14-288,'^60 ; 
Woodall  V.  Greater,  51-539,  '75. 

13430.  "Where  an  agreement  between  the 
parties  is  one  and  entire,  and  only  a  part  of  this 
18  reduced  to  writing,  the  residue  may  be  proved 
by  extrinsic  evidence.''  This  rule  applies  where 
written  contract  appears  incomplete,  and  pro- 
posed extrinsic  evidence  does  not  tend  to  con- 
tradict or  varv  terms  of  incomplete  contract. 
Kietk  V.  Kerr,  17-284,  '61. 

18481.  The  following  contract,  on  its  face, 
shows  it  is  incomplete,  as  to  place  of  delivery, 
and  such  fact  may  be  shown,  by  parol,  to  com- 
plete contract,  "I  have  this  day  bought  of  A 
.and  B,  16,371  lbs.,  gross,  of  hc^,  amounting  to 


$590.48,  to  be  paid  at  the  pens  at  M."  (Signed.) 
B.  Lb  Id, 

18482.  An  independent  parol  agreement  or 
branch  of  one,  disconnected  with  that  embodied 
in  written,  ma^,  in  some  cases,  be  made  cotem- 
poraneously  with  written,  and  in  all  cases  after 
It,  and  be  enforced.  Ptge  v.  Lathle^,  16-16S^  *60. 

Till.  Consideration  aod  Resenrations  In 
Deeds,  by  ParoL 

18488.  A  conveyed,  with  warranty,  certaia 
land  to  B,  but  there  was  a  prior  lien  thereon. 
B  conveyed  the  same  to  C,  without  warranty. 
The  following  parol  agreement  was  made  be- 
tween B  and  C :  "  That  C  would,  for  B's  use  and 
benefit,  pay  off  and  discharge  said  lien,  and  that 
all  actions  and  rights  of  action,  for  breach  of 
covenants  of  the  deed  from  A  to  B,  should  inare 
to,  and  were  reserved  by  B."  Hdd  ;  this  parol 
reservation  and  agreement  can  not  be  allied 
and  shown,  as  legal  right  to  sue  ran  with  land, 
and  can  not  be  contradicted  by  parol.  Sage  v. 
Jotiea,  47-122,  '74.  Cf.  Chapman  v.  Long,  10-465. 

13434.  A  vendor,  by  warranty  deed  of  land, 
on  which  was  standing  wheat,  may  retain  and 
reserve  crop  by  a  parol  agreement,  though  noth- 
ing issnid  concerning  it  in  deed.  Harvey  v.  Mil- 
ium, 67-90,  '79.  (CAapmon  v.  Long,  10-466,  "eS, 
overruled.) 

13435.  It  is  competent  fora  vendor,  who  had 
conveyed  lands  in  Illinois,  with  special  cove- 
nants of  warranty  against  taxes,  liens,  etc.,  to  al- 
lege and  prove  by  parol,  that  vendee,  in  part 
consideration  of  purchase-nioney,  had  agreed  to 
pay  all  taxes  that  were  upon  land  at  time  of  sale 
thereof,  in  an  action  against  him  by  vendee  to 
recover  damages  for  the  alleged  breach  of  cove- 
nant against  taxes  on  land  which  vendee  had 
been  compelled  to  pay.  Otrver  v.  Louihain,  88- 
630,  '72 ;  Tifger  v.  Fitm;  29-468,  '68. 

13436.  A  general  covenant  of  warranty  does 
not,  at  least  conclusively,  extend  to  such  in- 
cumbrance [lease]  as  was  known  to  purchaser 
at  time  of  contract,  and  which  he  agreed  to  pay 
or  discharge  himself,  in  addition  to,  or  as  part 
of  consideration.  The  parol  evidence  is  admis- 
sible not  to  contradict  termsof  written  warranty, 
but  as  a  part  of  res  gestce,  to  show  true  considera- 
tion  paid  by  purchaser.  Alien  y,  Lee,  1-58,  *48; 
Medler  v.  Hiatl,  8-171,  '56. 

13437.  Knowledge  on  part  of  vendee  does 
not  exclude  incumbrance  from  covenant  To 
produce  such  exclusion,  vendee  must  intend  that 
incumbrance  should  not  be  within  covenant.  Id. 
Cf.  Pitman  v.  Conner,  87-337,  '66. 

13488.  Where  land  is  conveyed  with  full 
covenants,  but  land  is  at  time  in  possession  of  a 
tenant,  a  parol  agreement  may  be  valid  to  ac- 
cept deed  and  tenant's  possession,  as  possession 
of  vendee.  Such  agreement  will  be  inferred 
when  vendee  accepts  deed  with  full  knowledge 
of  tenancy  nnd  rights  of  tenant  BayeY.  LaA- 
ley,  16-152, '60. 

13489,  The  fact  that  incumbrances  were  de- 
ducted from  value  of  property  sold,  would  clearly 
show  that  vendee  was  to  pay  same.  The  addi- 
tional fact  of  his  express  promise  to  pay  them, 
as  part  of  consideration,  would  seem  hardly  to 
leave  any  room  to  question  liability  of  vendee 
for  incumbrances,  whatever  may  be  form  of  con- 
tract of  sale.    McMuhan  v.  Sieviarl,  23-590,  '64. 

13440.  The  right  of  vendor,  who  has  been 
compelled  to  pay  incumbrancea,  to  his  penooal 
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action  for  amount  paid  against  vendee,  can  not 
be  denied.  Id. 

18441.  Parol  evidence  is  admissible  to  show 
that  vendor  of  certain  lands,  conveyed,  by  agree- 
ment of  vendee,  at  time  of  contract,  should  have 
right  to  cut  and  carry  away  wheat,  as  a  part 
t)f  consideration  to  be  paid  him  for  the  land. 
Heanton  v.  Heavilon,  29-509,  '68. 

18448.  The  real  conslderatioB  In  a  deed, 

whether  a  quit-claim  or  a  warranty  deed,  can  be 
proven  by  parol.  Headrick  y.  Waehart,  57-129, 
*77;  McDiU  v.  Gunn,  48-315,  73;  Bobiniat  v. 
Lister,  80-142,  '68;  Pitman  v.  Conner.  27-337, 
'66 ;  RoekhiU  v.  Spraggs,  9-30,  '57 ;  D{£k8on  v.  Kel- 
wy,  3  Blf.  189,  '33 :  AUen  v.  Lee,  1-68,  '48 ;  Ueav- 
ihn  V.  Heavilon,  20-609,  '68 ;  Steams  v,  Dubois, 
■5&-257,  '76;  {Turner  v.  Cool,  28-56,  '64,  over- 
ruled) ;  Wailaee  t.  Qog,  71-292,  '80. 

IX.  Written  Instrnnients. 

18448.  Where,  in  a  suit  by  payee  of  a  note, 
note  is  given  in  evidence,  defenuant  may  give  in 
evidence  indorsements  of  payments  thereon, 
though  unsigned,  without  proof  of  handwriting 
in  which  they  are  made ;  burden  being  on  plain- 
tifT,  from  whose  poBsession  note  comes,  to  explain 
by  whom  and  for  what  purpose  indorsements 
were  made.    Broan  v.  Gooden,  16-444,  '61, 

18444*  In  an  action  to  foreclose  a  mortgage, 
securing  several  notes,  all  made  a  part  of  com- 

Slaint  by  exhibits,  and  there  is  no  answer  iu 
enial,  it  is  not  necessary,  and  not  error,  to  ad- 
mit  the  notes  in  evidence.  CoUins  v.  fntt,  ti- 
■242,  *76. 

18445>  An  action  on  a  bond  will  not  be  sus* 
tained  if,  on  trial,  bond  is  not  introduced  in 
eTidence.   &(Ue  v.  Sorreln,  60-381,  '78. 

18446*  No  proof  is  necessary  for  execution  of 
a  land  patent  of  United  Statef),  if  it  bears  seal  of 
general  land  office,  name  of  the  Prenident  and  of 
commissioner.  Bowser  v.  TTan-en,  4  Blf.  522, '38 ; 
Sleepie  v.  Dovming,  60-478,  '78. 

13447.  In  an  action  on  a  bond,  when  general 
denial  is  pleaded,  bond  can  he  introduced  in 
evidence  without  proof  of  execution.  £oden  v. 
i)ifiL  58-273,  '77. 

18448.  If  bond  sued  on  is  not  introdaced  in 
evidence,  judgment  in  favor  of  plaintiST  is  erro- 
neous. Id. 

18449.  In  an  action  on  an  arbitration-bond, 
when  complaint  alleges  that  submission  to  arbi- 
tration was  in  writing  and  had  been  lout,  and  no 
evidence  of  execution  of  such  submission  was 
introduced,  it  is  error  for  court  to  enter  judg- 
ment in  favor  of  plaintiff.  Boots  v.  Canine,  59- 
450,  '77. 

18450.  A  letter,  pnrportln^  to  hare  been 
written  by  one  of  the  parties,  is  not  admissi- 
ble to  establish  agency,  without  firstproving  its 
^nuineness.  B.&  0.  B.  Co.  v.  Mc  Whinnejf,  86- 

l'8451*  Where  |)arol  warran^  is  alleged, 

a  written  warranty  is  inadmissible  in  support  of 
such  allegation.  Morgan  y.  In.  Co.  Qaar,  Scott 
<fta».,  64^213, '78. 

134&2.  On  docket  of  justice  A,  which,  for 
reason  not  shown, was  in  justice  B's  hands,  there 
was  a  receipt  purporting  to  be  signed  by  B,  of  a 
judgment  tnere  entered.  Held;  receipt  not  ad- 
missible as  evidence  against  B,  without  proof  of 
Us  having  executed  It.  JUbdiaea  v.  Qovemor,  2 
Bit  136 '28. 

18458.  The  Journals  of  the  legislature 


chartering  a  banic,  are  admissible  to  show  ille- 
gality of  bank  by  reason  of  not  having  been 
chartered  by  constitutional  Vote.  S^ner  v>  De- 
mina,  2-558,  '51. 

13454.  Foreten  contract.  If  the  attesting 
witnesses  to  a  bond  reside  in  another  state, 
bond  will  be  received  in  evidence  upon  proof  of 
their  handwriting.  Jones  v.  Cooprider,  1  Blf.  47, 
'19. 

18455.  Entries  in  acconnt  boobs  of  a  flrm 
are  prima  faae  evidence  against  the  members, 
as  to  matters  entered  thereon  prior  to,  and  at 
time  of,  transaction  in  question.  Eden  v.  Xtn- 
getifeller,  39-19,  '72;  Glover  v.  Hunter,  28-185, 
%7;  Eeno  v.  Crane,  2  Blf.  217,  '29. 

18456t  In  action  on  a  written  instrument,  a 
plea  denying  its  execution,  not  verified,  imposes 
no  other  burden  on  plaintiff  than  to  place  such 
note  in  evidence.  Woollen  v.  Whilaere,  73-198, 
'80. 

18457.  Evidence  tending  to  native  its  exe- 
cution not  admissible.  Denny  v.  N.  W.  Ckr. 
Univ.,  16-220,  '61. 

1345S*  A  written  instrument  not  set  out  in 
pleadings,  not  admissible  until  execution  is 
proved.    Smith  v.  Scantling,  4  Blf.  443,  '37. 

13459.  When  a  non  est  factum  is  properly 
pleaded,  plaintiff  must  offer  in  evidence  botn 
note  and  evidence  of  its  execution.  OoUina  v. 
Maghee  82-268,  '69. 

13460.  When,  in  le^al  effect,  though  not  in 
form,  pleaded  by  sureties,  and  proof  of  genuine- 
ness of  signatures  of  sureties  has  been  made,  it 
is  error  to  refuse  to  allow  bond  on  which  suit  is 
brought.     Slate  v.  Blair,  32-313,  '69. 

13461*  If  such  answer  is  not  verified,  it  is 
good,  as  it  requires  production  of  instrument. 
Hieks  v.  ifewfc,  1B2-360,  '69. 

18462.  Where,  in  a  suit  for  money  paid,  etc, 
on  a  writing  obligatory,  there  was  plea  of  non 
assumpsit  without  oath.  Held;  writingnot  being 
foundation  of  action,  was  not  admissible  without 
proof  of  execution.  Jessup  v.  Gray,  7  Blf.  332,  '44. 

13468.  When  a  bond  is  read  in  evidence 
without  any  objection  on  ground  of  failure  to 
prove  its  execution,  it  is  not  error  to  fail  to 

grove  its  execution.    Myers  v.  State,  47-293,  '74. 
f.  Hunter  v.  Probst,  47-359,  '74.  Objections  for 
other  reasons  will  not  raise  such  question.  Id. 

18464.  The  fact,  that  a  party  who  denies  ex- 
ecution of  instrument  sued  on,  is  incompetentto 
testify,  as  a  witness,  can  have  no  bearing  upon 
effect  of  denial,  and  execution  of  same  must  be 
proved  before  read  in  evidence.  Hunter  v.  Proltai, 
47-359,  '74. 

13465.  Pleadings  sworn  to  by  either  party- 
are  not  evidence  in  favor  of  pleader  of  facts  al- 
leged therein,  nor  do  they  require  other  or 
greater  proof,  than  those  not  sworn  to,  except  in 
plea  of  non  est  factum.    Id.   Cf.  20-528,  532. 

13466.  Action  against  makers  of  a  note  se- 
cured by  mortgage,  and  their  vendees,  who 
assumed  and  agreed  to  pay  same  notes  and  mort- 
gage. The  notes  and  mortgage  were  made  a  part 
of  complaint,  and  their  execution  was  not  denied 
under  oath.  Held  ;  under  section  216  of  revision 
of  '43^  notes  and  mortgage  may  be  admitted  and 
read  in  evidence,  against  vendees,  without  proof 
of  their  execution.   Belion  v.  Smith,  45-291,  '73. 

134G7.  Section  216  of  the  revision  of  '43 
was  continued  in  force  b^  section  802  of  code, 
and  is  more  comprehensive  than  section  80  ot 
the  code.  Sellon  v.  Smith,  supra.  Patterson  v. 
OYn^  18-241, '59.   (vl  B.  B. '81,  364.) 
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184G8.  It  is  error  to  admit  as  evidence,  over 
ubjectioD,  deeds  without  proof  of  their  execution. 
Weaiennan  v.  Foaler,  67-408,  '77. 

18469*  If  deeds  purport  to  be  executed  by 
three  trustees,  and  execution  is  proved  only  as 
to  one,  it  is  insufficient.  It  requires  a  majority. 
Id. 

1S470.  In  an  action,  wherein  heira  of  a  de- 
cedent are  parties,  and  execution  of  a  note  of 
decedent  is  one  of  issues,  execution  of  note  by 
decedent  must  be  proved  by  competent  evidence, 
though  note  is  part  of  complaint  and  its  execu- 
tion is  not  denied  under  oath.  Section  80  of 
code  does  not  apply.  RiMr  v.  Snoddy,  7-442, '56. 

18471.  Alao,  when  note  is  filed  against  an  es- 
tate and  is  contested  by  administrator.  MahoM 
V.  Sawyer,  18-73,  '62;  BameU  v.  Cabinetmakers' 
Union,  28-254, '67;  Qiwoods  v.  Lee,  82-44,  '69. 

18472.  A  failure  to  object  to  introduction 
and  reading  in  evidence  uf  note  does  not  waive 
proof  of  its  execution.  Camodsy.  Lee,  82-44,  '96. 

18478.  Mortgages,  either  on  chattels  or  on 
realty,  executed  hy  a  husband  and  wife,  which 
coDStitute  foundation  of  an  action  against  them, 
and  are  filed  as  a  part  of  complaint,  execution 
of  which  is  not  denied  under  oath,  may  be  read 
in  evidence  against  latter.  Keller  v.  Boatman, 
49-104,  '74.  (Cf.  Cmdey  v.  Hendnch,  8  BIf.  189, 
'46,  overruled);  Harlan  v.  Bdvmrd*,  18-430,  '59. 

18474>  Agreement  by  B,  under  seal,  to  build 
a  house  for  A,  being  abandoned,  C  examined  it, 
and  agreed,  by  parol  with  latter,  in  presence  of 
former,  to  do  same  work,  and  to  be  substituted 
in  B's  place  as  to  terms  and  stipulations  of  that 
agreement.  AfterwanL  A  sued  C,  in  special  as- 
sumpit,  for  a  breach  of  his  contract  Htid;  fi, 
in  giving  testimony  relative  to  contract  between 
parties,  might  read  to  jury  his  own  previous 
agreement  with  plaintiff,  although  no  notice  of 
it  had  been  given  to  defendant,  nor  was  it 
specially  referred  to  in  declaration.  McCarty  v. 
OAome,  1  Blf.  325, '24. 

18475.  Contents  of  a  written  instrninent 
can  not  be  proved  by  parol,  unless  its  loss  or 
destruction  be  proved,  or  it  appear  that  bona  fide 
and  diligent  search  has  been  unsuccessfully 
made  where  it  was  likely  to  be  found.  Murray 
V.  Buchanan,  7  Blf.  549,  '45;  Carlton  v.  LUlon,  4- 
1,'35;  HMkieman  v.  Moat,  id.  164,  '36. 

18470.  Written  acconnt  is  a  written  instru- 
ment within  meaning  of  this  rule.  WiUiamt  v. 
S>anU,  12-309,  '59;  SniiA  v.  Reed,  7-242,  '65. 

18477.  Oath  of  one  of  several  plaintifis,  to 
loss  of  written  instrument,  sufficient  to  admit 

Sarol  evidence  of  contents.  Harnav.  Doe,  4  Blf. 
59,  '37. 

13478.  In  debt,  by  ussignee  against  maker  of 
note,  alleged  to  be  lost.  Held;  oath  of  plaintiff 
admissible  to  prove  loss.  Bean  v.  Keen,  7  Blf. 
152,  '44. 

18479.  Contents  of  lost  record  maybe  proved 
by  the  best  available  secondary  evidence.  Jones 
V.  Levi,  72-586,  '80. 

X.  Oronnds  for  Seeondarj  Evidence. 

18480.  If  receipt  be  upon  record,  record,  or 
a  transcript  of  it,  must  be  produced.  If  it  be 
upon  a  separate  paper,  and  delivered  to  opposite 
par^  in  suit,  notice  must  be  given  to  lutn  to 
produce  it  on  trial,  and,  upon  his  failure  to  do 
80,  contents  of  it  may  be  proved  by  parol.  Wil- 
Kama  v.  Jones,  12-561,  '59. 

18481.  Proof  of  execution  of  a  bond  may 


be  made  by  proving  handwriting  of  subscrib- 
ii^  witnesses,  after  showing  that  thev  do  not  re- 
side in  state.    Gordon  v.  MiUer,  1-531,  '49. 

18482.  If  a  party  wish  to  introduce  a  writ- 
ten Instrnmeni  in  evidence,  which  is  in  hands 
of  a  third  person,  he  must  take  out  a  subpoena 
duees  leeum.    Carttoa  v.  LiitoUy  4  Blf.  1,  '35. 

18488.  A  copy  of  record  of  a  patent  for 
U*  S.  land,  being  certified  by  commissioner  of 
general  land  office,  under  seal  of  office,  is  admis- 
sible evidence,  if  absence  of  original  be  suffi- 
ciently accounted  for;  and,  aertMe,  that  such 
copy  is  admissible  without  accounting  for  ab- 
sence of  original,  if  party  offering  it  be  not 
patentee.   Stephenson  v.  Doe,  8  Blf.  509,  '47. 

18484.  Under  the  provisions  of  sections 
805and8O«(2R  8.97,98;  R.  8. '81, 479, 480), 
a  party  to  an  action  can  not  be  compelled,  by 
the  mere  serving  upon  him  of  a  subpcena  dveeg 
tecum,  issued  ex  parte,  to  produce  his  books  on 
trial  for  evidence  or  inspection ;  but  such  pro- 
duction can  only  be  enforced  by  an  order,  which 
must  be  made  by  "  the  court  or  judge  thereof," 
upon  reasonable  or  due  notice.  Duke  y.  Brown, 
18-111, '62. 

1848&.  Parol  evidence  of  a  betting-contract 
in  writing,  not  admissible  without  first  account- 
ing for  absence  of  original.  QUdweilv.  State,  68- 
283  '78. 

18486.  When  tried  for  larceny  of  bank 

noteSf  parol  evidence  may  be  given  of  contents 
of  notes,  without  notice  on  defendant  to  produce 
them,  when  in  possession  of  accused.  AicGinn» 
V.  StaU,  24-500,  '65.  (  WiUiam  v.  State,  16-461^ 
'61,  overruled.) 

18487.  This  rule  does  not  apply  in  prosecu- 
tions for  foi^r^f  according  to  ArmUage  v.  iStole^ 
18-441,  '59,  questioned  b^  24-500,  '65. 

184S8.  In  a  prosecution  for  selling  lottery 
tickets,  parol  evidence  of  their  contents  are  not 
admissible,  unless  it  is  shown  that  tickets  can 
not  be  produced.    Whitney  v.  StaU,  10-404,  '58. 

18489.  Parol  evidence  is  inadmissible  t» 
prove  contents  of  a  written  instrument,  until  its 
absence  or  non-production  is  satisfactorily  ac- 
counted for,  either  by  proof  of  loss  or  destruction 
of  writing,  or,  if  in  hands  of  opposite  party  or 
under  his  control,  by  his  failure  to  produce  it, 
on  proper  and  reasonable  notice.  Fi  axee  v.  SbUe, 
68-8,  77;  Maneon  v.  Blair,  16-242,  '60. 

18490*  Lost  note.  Suit  upon  an  assigned  ac- 
count. Answer:  payment  to  assignor,  before 
notice  of  aasl^ment,  setting  out  copy  of  receipt; 
settlement  with  assignor,  execution  of  note  tor 
balance,  and  payment  of  note,  setting  out  copy. 
On  trial,  defendant  proved  loss  of  receipt  anid 
oote,and,without  proving  their  execution,  oflered 
evidence  of  their  contents.  Held;  evidence  of 
contents  of  receipt  was  admissible  under  sec.  216, 
R  S.  '43,  ch.  40,  which  is  continued  in  force  by 
codeof  '.^2.  Held;  note,  having  been  executed  bj 
party  offering  evidence  of  its  contents,  was  not 
within  statute,  and  evidence  as  to  it  was  inad- 
missible.   Forgytke  v.  Piirk,  16-247,  '61. 

18491.  Under  statute,  if  plea  of  nil  ddtit  or 
non  agmmpsii,  be  without  verification,  execution 
of  instrument  declared  on  need  not  be  proved. 
Bates  V.  Hunt,  1  Blf.  C7,  '20.    Cf.  14-389. 

13492.  To  lay  a  proper  foundation  for  sec- 
ondary evidence,  it  must  be  shown  that  original 
writing  is  lost,  or  destroyed  by  time,  mistake, 
or  accident,  or  is  in  hands  of  adverse  party, 
who  has  htA  due  notice  to  produce  it  on  triu. 
A.  B.  Co.  v.  ApplegcOtf  18-339,  '59. 
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1849S>  Error  in  excluding  Buch  eridence  can 

not  be  examined  by  S.  C,  unless  recotd  show  a 
motion  for  a  new  trial.  Id. 

15494.  With  a  complaint  on  a  note,  an  aEB- 
4avit  was  61ed,  stating  loss,  and  contents,  of 
note.  Trial  was  by  court.  Held;  affidavit  was 
prima  /aeie  evidence  of  the  loss  of  note.  Heid; 
affidavit,  with  testimonr  of  a  witness  as  to  con- 
tents, was  sufficient  eviaence  to  support  a  find- 
ir^  for  plaintiff.    Qeveland  t.  Rooerts,  14-311, 

15495.  In  a  suit  against  a  railroad  company, 
where  its  secretary,  in  response  to  a  demand  for 
a  copy  of  a  written  contract  of  subscription, 
ahown  to  have  been  in  possession  of  company, 
Answers  that  it  has  been  lost,  proof  of  hia  an- 
swer is,  vrima  faae,  snfficient  to  entitle  party 
making  aemana  to  give  oral  proof  of  its  con* 
tents.    /,  «fe  a  R.  Co.  v.  JevxU,  16-273,  '6X. 

13496.  Where  court  has  ordered  production 
of  certain  minutes  of  board  of  directors,  and 
party  in  whose  behalf  order  was  made,  htis,  in 
addition,  given  written  notice  to  company  to 
produce,  and  has  demanded  of  secretary  a 
sworn  cop^,  if  they  are  not  produced,  or  sworn 
copy  furnished,  oral  eridence  may  be  given  of 
their  contents.  Id. 

1S497.  In  a  suit  upon  attachment-bond,  a 
contract  incidentally  involved  as  an  extrinsic 
fact  proper  to  be  proved  in  trial  of  an  issue,  may 
be  proved  by  parol  if  shown  to  be  desboyea. 
Draper  V.  Vanhorn,  12-352, '59. 

13498.  An  instruction  to  effect,  that  parol 
«Tidence  of  contents  of  a  written  vrarranij  is 
not  admissible  unless  it  be  shown  that  liunra- 
vent  b  lost*  destroyed,  or  mislaid,  is  erroneous. 
Such  evidence  is  admissible  where  instrument  is 
in  hands  of  opposite  party,  and  he  fails  to  pro- 
■duce  it  on  proper  notice.  Mvmford  v.  ThrnnOA,  10- 
167,  '58. 

13499.  Seeondary  evidence  of  the  contents 
of  a  writing  will  not  be  admitted  unless  it  is 
proved  that  a  bona  fidt  and  diligent  search  has 
been  unsuccessfully  made  for  lost  instrument,  in 

5 lace  where  it  was  most  likely  to  be  found. 
feekv.  SptM£r,%-\\^,  '56. 
13500*  Such  loss  and  diligence  may  he  shown 
by  affidavit    Otvelatid  v.  WorrtU,  13-545,  '59. 

13501.  The  absence  of  a  written  award 
sued  on  must  be  accounted  for  before  plaintiff 
-can  give  parol  evidence  of  its  contents.  Bwlse 
V.  J^la,  5  Bit  190,  '39. 

18602.  Parol  eridence  of  contents  of  a  note 
and  check,  tendered  in  payment  for  capital 
-stock  of  a  corporation,  is  inadmissible,  unless 

firoper  foundation  for  its  introduction  has  been 
aid.   Ohio  Ins.  Co.  v.  iS'itnmncA«-,  10-234,  '58. 

18508.  Defendant  offered  to  prove  that  plain- 
tiff had  written  him  instructions  not  to  attempt 
to  collect  note  of  maker,  but  to  exchange  it  for 
note  of  another  person  named,  if  he  could,  which 
he  had  done.  This  proof  he  offered  to  make  by 
proving  contents  of  letters,  having  first  clearly 
-ahown  that  he  deposited  them  with  another  per- 
son, to  be  kept  during  his  absence,  and  that 
while  so  on  deposit,  they  had  been  accidentally 
destroyed.  Court  refused  to  permit  proof  to  be 
made.  It  does  not  appear  that  proof  was  ob- 
jected to,  or  rejectecl,  on  ground  of  its  irrele- 
vanc^jT  to  issues  made,  but,  rather,  for  want  of 
sufficient  proof  of  loss.  &ld;  error.  lattUr  v. 
liranktin,  9-216, '57. 

1SS04*  Where  tiie  nraotor  obtains  possession 
of  grantee's  deed,  by  d^ivety,  or  with  consent  of 


grantee,  with  a  view  to  its  cancellation,  grantee 
can  not  recover  property ;  nor  will  he  be  per- 
mitted to  allege  that  deed  is  lost,  and,  thereupon, 
to  give  evidence  of  its  contents.  The  rule  Is 
Unuted  to  cases  between  the  parties  to  the 
deed  and  parties  standing  in  same  relation  to 
each  other.   ITumpam  v.  T%ompem,  9-323,  '57. 

18505.  On  proof  of  existence  of  a  paper,  tes- 
timony of  party  who  ought  to  have, custody  of 
it,  touching  its  loss,  with  evidence  of  diligent 
search  for  it,  is  addressed  to  court;  and  if  its 
loss  is  proved,  evidence  of  itD  contents  may  go 
to  jury.  If  it  be  proved  to  be  withheld  or  de- 
stroyed, every  presumption  will  be  indulged 
against  the  party  in  reference  to  its  character. 
Where  a  de^,  or  other  instrument,  is  lost,  party 
is  required  to  give  some  evidence  that  it  once 
existed  (though  slight  evidence  is  sufficient), 
and  that  a  bona  Jide  and  diligent  search  has  been 
unsuccessfully  made  for  it  in  place  where  it  was 
most  likely  to  be  found,  if  nature  of  case  admits 
of  such  proof;  after  which,  his  own  affidavit  is 
admissible  to  fact  of  its  Ic^.  Evidence  of  loss 
is  addressed  to  court;  evidence  of  contents  to 
jury,  under  direction  of  court,  to  effect  that  vague 
and  uncertain  recollections  are  insufficient,  and 
tlutt  a  degree  of  precision,  of  which  memory  is 
incapable,  is  not  required.  lAompson  v.  TTwmp' 
aon,  9-323,  '67. 

18506.  When  a  paper  is  in  possession  or 
control  of  adverse  party,  notice  should  be 
^ven  to  him  or  his  attorney  to  produce  it,  and 
if  it  is  not  then  produced,  its  contents  may  be 

f roved  by  parol.  Smith  v.  Reed,  7-242,  '56.  Cf. 
8-339. 

18507.  A  party  can  not  prove,  in  support  of 
his  title,  contents  of  a  deed  which  has  been  de- 
stroyed by  his  own  voluntary  act  or  consent. 
Speer  v.  i^eer,  7-178,  '65. 

18508.  The  original  pnecipe  for  an  execution 
is  proper  evidence,  ifolten  v,  Bd.  Corn's  Lake  Co., 
6^194,  '76. 

18509.  Parol  evidence  of  entries  in  a  cash 
book  are  not  competent,  before  accoanting  for 
absence  of  book.  HoUen  t.  Bd,  Ooa^tLake  Co.. 
65-194,  '76. 

'  13510*  Proof  of  loss  of  an  instrument  of 
writing  is  sufficient  to  authorize  introduction 
of  secondary  evidence  of  its  contents  without 
notice  to  adverse  party  of  loss.  McOreairy  v. 
Hood,  5  Blf.  316,  '40. 

18511.  Suit  on  sheriff's  bond,  for  escape  of  a 
debtor  alleged  to  have  been  arrested  on  a  ol  so. 
by  a  constable,  and  to  have  been  delivered  b^ 
him,  with  copy  of  cu.  aa.,  to  sheriff.  Hdi  ;  evi- 
dence of  contents  of  ca.  ra.,  original  being  lost, 
was  admissible  for  plaintiff,  without  having 
averred  loss  in  declaration,  or  given  notice  to 
defendant  of  plaintiff's  intention  to  prove  loss 
and  contents.  fleW/ constable  not  competent 
witness  for  plaintiff,  to  prove  delivery  oi  copy 
of  CO.  so.  to  sheriff.  Ziiueev.<Sia^6Blf.601  '41. 

18512.  Where  a  witness,  without  ottjectloQ, 
testifies  to  character  and  contents  ofawritten  in- 
strument, production  of  instrument  is  dispensed 
with.    Eliod  V.  StaU,  72-292,  '80. 

18513.  Parol  evidence  of  contents  of  a  paper 
in  possession  of  adverse  party,  is  not  admis- 
sible, unless  legal  notice  have  been  given  him  to 
produce  paper  on  trial.  &ale  v.  Loacwood,  5  Blf. 
145,  '39. 

18514.  The  recordof  aeouTeyaiice,  shown 
to  be  a  true  copy,  Is  admissible  evidence  for 
grantee,  satisfactory  proof  having  been  given  of 
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loss  of  original,  and  its  execution  dulj  proved. 
A  subp<ena  duces  Uatm  in  this  cause  was  served, 
three  or  four  days  before  the  trial,  on  a  lessee, 
requiring  him  to  produce  his  lease.  He  was 
sworn  as  a  witness,  and  stated  that  be  had  not 
had  time  to  search  all  his  papers  to  fmd  lease ;  but 
that  he  had  made  some  search  in  most  probable 

5 laces ;  that  be  might  have  destroyed  i^  but  he 
id  not  recollect  to  have  done  so ;  that  lie  had 
not  seen  it  for  a  year,  etc.  /  loss  of  lease 

not  sufficiently  proved  to  authorize  admission  of 
parol  evidence  of  contents.  L.  D.  McNedy  v. 
BwJcer,  6  Blf.  391,  '43. 

1351&.  In  general,  the  loss  of  the  paper 
most  be  prored  by  person  in  whose  hands  it 
was  at  time  of  loss,  or  to  whose  custodr  It  was 
traced,  if  he  be  living.  Murray  v.  Bumanan,  7 
Blf.  640,  '45. 

ISolO.  In  assumpsit  against  partners  for 
goods  sold  and  delivered,  plaintiff  having  proved 
that  one  of  defendants  had  examined  his  (plain- 
tiff's) books,  containing  items  of  his  account 
against  defendant,  and  Had  aclcnowledged  them, 
as  they  were  stated  in  books,  to  be  correct,  offered 
to  prove  said  items  hj  parol  evldenee^  with- 
out producing  books  or  accounting  for  their  ab- 
sence. Held  ;  evidence  inadmissible,  l^umpaon 
V.  Fry,  7  Blf.  608,  '45. 

18517.  The  facts  that  a  note  was  sent  by  mail 
in  a  letter  directed  to  a  postmaster  in  another 
state,  to  have  its  execution  proved,  and  that  it 
had  not  been  returned,  do  not  solBeientl;^  prove 
its  loss  to  authorize  parol  evidence  of  its  con- 
tents.  J)epeav.Wludan,$  Bit  m, '43. 

1S518.  One  of  two  subscribing  witnrases  to  a 
Iwnd,  being  called  to  prove  its  execution,  denied 
his  signature.  Hdd;  case  stood  same  as  if  his  name 
were  not  on  instrument ;  and  otlier,  if  he  could 
be  procured,  should  be  examined,  but,  if  he  could 
not  l>e  found,  secondary  evidence  migbt  be  re- 
sorted to,  to  prove  execution  of  bond.  Booker 
T.  Boalea,  2  ml  90,  '27. 

18519.  A  party,  in  order  to  introduce  a  copy 
of  a  mortgage  in  evidence,  exhibits  his  affidavit, 
alleging  that  original  had  been  delivered  to  re- 
corder for  record,  and  was  not  among  his  own 
papers.  Held  ;  inference  was  that  mortga^  yet 
remained  in  recorder's  office ;  and  affidavit  was 
therefore  held  insufficient.  PUrrd  v.  Ortme^  7- 
486,  '66. 

18520*  An  entrj,  made  by  one  of  parties  to 
a  suit,  In  an  account  book)  can  not  be  proved 
by  parol,  without  accounting  for  absence  of 
book.    Wxil  v.  Bird,  7  Blf.  258,  '44. 

18621.  When  the  requisite  transcript  had,  on 
a  former  trial,  been  produced  in  court  and  filed 
with  papers  in  cause,  and,  when  desired  for  use 
at  a  second  trial,  as  evidence,  it  could  not  be 
found  among  papers  with  which  it  had  been 
filed,  evidence  is  sufficient  to  show  a  loss  and  to 
allow  parol  evidence  of  its  contents.  8ted  v. 
Wx&ima,  18-161,  '62. 

1352a.  Plaintiff  was  permitted  to  prove  that 
he  had  transmitted  by  mail,  to  secretary  of  de- 
fendant, a  notice  of  loss,  and  to  read  a  copy  of 
that  notice,  retained  at  time,  without  having 
notified  defendant  to  produce  such  notice.  Hdd  ; 
no  error.  CWimonweaiiA  /tm.  Cb.  v.  Afonntnser, 
18-362,  '62. 

18523.  It  Is  a  good  basis  for  introduction 
of  a  copy  of  a  note  in  evidence,  where  it  is 
shown  by  clerk,  that  diligent  search  had  been 
made  by  him  for  original  note  in  his  office, 
where  it  liad  been  filed  with  a  justice's  tran- 


script, and  tliat  it  could  not  Im  found.  Otrier  r. 
Edvxirdz,  16-238,  *61 ;  XOtfev.  Oify  JndWu,  18- 
364,  '59. 

13524*  The  fact,  that  a  transcript,  duly  cer- 
tified and  attested,  of  judgment  of  Supreme 
Court,  could  not  tie  found,  and  perhaps  never  was 
filed  in  records  of  court  Iwlow,  does  not  show 
sufficient  gronnd  for  introdncUcm  of  secondary' 
evidence  of  Judnnent.  Jkn/SJm  v.  JSonfy,  57- 
393, -77. 

XI.  Judicial  Proceedlnirs  and  Judgrmeufs. 

18535.  The  existence  and  terms  of  a  judg- 
ment must  be  established  by  record.  Beio^  v. 
GaU»,  4-164, '53. 

13526.  Records  can  not  be  proved  by  affida- 
vits.   KeUoQg  V.  Svihtrthnd,  88-164,  '71. 

13527.  Justice's  Judgments,  and  proceed- 
ings before  him,  may  be  nroven,  eftAcr  origi- 
nals,.oracopy  certified  by  nim  under  section SSO;, 
code.  (K.  a  181,459.)  Aemumlv.  Cbrier,«4r^U. 
'78. 

18528.  The  docket  is  admissible  when  prop- 
erly identified.    MvOer  v.  StaU,  81-503,  '78. 

1 8529.  Nunc  pro  tunc  entry  made  on  prop- 
er notice  and  evidence,  is  competent  evidence  of 
facts  it  recites.    Cogewi^  v.  -Siate,  66-1,  '78. 

13530-  AJudgmentof  a  Justice  must  be  en- 
tered and  signed,  as  requirea  by  section  58, 2  Q.. 
&  H.,  592  (f.  R.  S.  '81,  1489),  to  be  admissible- 
in  evidence.    Rin^  v.  ITeston,  28-588.  '64. 

18581.  A  judgment  ts  evidence 'of  the  feci 
that  such  a  judgment  has  been  given,  and  of 
legal  consequences  which  result  from  that  iai^ 
and  against  a  person  nOt  a  party  to  it  MaBk 
V.  .BeaeA  48-51,  *73. 

18582.  But  it  is  not  evidence  of  facts  on  which 
judgment  is  supposed  to  be  founded,  except  as 
to  parties  thereto,  and  those  in  privity  with  them. . 
Id, 

1S688.  Mutuality  Is  necessary  to  make  it  ad- 
missible evidence.  The  judgment  shall  not  be 
used  as  evidence  against  one,  where  the  opposite- 
jud^ent  would  not  have  been  evidence  for  hlm^ 
against  one  offering  it.  Id. 

13534.  The  pleadings  In  a  former  action^ 
Indicate  the  It^ne  before  court,  and  an  entry 
made  by  clerk,  in  shape  of  a  special  finding,  as 
to  reason  for  judgment,  can  not  be  r«^rded  as 
evidence  of  issue.   Sharkey  v.  Evans,  4^472,  74. 

13585.  In  a  proceeding  to  recover  possession 
of  land,  judgment  was  for  defendant,  for  reason, 
as  entry  of  clerk  showed,  that  he  was  tenant  or 
plaintiff,  and  defendant  had  not  received  notice 
to  quit.  Hrld  ;  in  another  proceeding  between, 
same  partly  such  judgment  was  not  evidence 
that  plaintiff  had  title  to  land  against  defend- 
ant,  ^larkey  v.  Evans,  wpra, 

18588.  A  transcript  ot  die  record  of  a  Judg- 
ment, to  be  admissible,  must  have  a  plaeita,  and' 
be  legally  authenticated.  Doe  v.  Smith,  4  Blf. 
228, '36.    Cf.  17-423;  28-11;  26-399. 

18587.  A  Judgment  rendered  a^nst  s 
person,  by  a  court  having  no  jurisdiction  over- 
him,  can  not  be  evidence  against  him.  RhoaieB 
V.  Delaney,  50-468,  '76. 

18538.  A  paper  tiled  In  a  prertons  action 
by  plaintltr  against  another  defendant,  for- 
identical  thing  sued  for  in  present  action,  is  not 
admissible  for  defendant.  Burroaght  v.  iftmt. 
18-178, '59. 

18689.  An  answer  in  chanceiy,  not  under 
oath,  was  not  evidence  of  matters  allqi^  in  it. 
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J^t  V.  Ban^,  7-21MS,  *55 :  iarsft  t.  Brom,  8- 
234,  '51. 

1 3540.  The  fact  that  a  vartlenlar  Jnd^ent 
bas  been  rendered  by  the  8.  C*,  can  only  be 
proved  by  a  transcript  of  judgment,  with  certifi- 
cate of  clerk,  attested  by  seat  of  court,  or  by 
record  of  transcript  in  proper  order-book  of 
court  below,  if  there  recoraea,  or,  periiaps,  by  a 
copy  of  sach  record  duly  certified  and  attested. 
DondUm  t.  Hanfy,  57-393,  '77. 

18541.  The  printed  report  of  the  decisions 
and  of  the  opinions  of  court  are  not  competent 
evidence  for  such  purpose.  Id. 

1 S542.  All  parts  of  record  should  be  re- 
ceived entire,  if  record  is  admissible  for  any 
purpose.   Mila  v.  Wingate,  6-468,  'So. 

18548.  l^Jiinctton.  An  ezecntion-creditor 
of  an  individual  member  of  a  partnership,  hav- 
ing caused  property  of  partnership  to  be  levied 
on  by  an  officer,  to  satisfy  his  claim,  was,  togeth- 
er with  such  oflBcer,  injoined  by  another  part- 
ner from  making  sale  until  partnership  debts 
had  been  paid.  Such  property  was  ordered  to 
be  delivered  to  a  receiver  appointed  by  court  to 
settle  partnership  affairs.  Such  creditor  alone, 
appealed  to  Supreme  Court,  and  injunction  as  to 
him  reversed.  The  injunction  as  to  officer  was 
not  changed,  nor  was  order  appointing  receiver. 
No  complaint  was  made  to  appointment  of  re- 
ceiver. Such  creditor  was  a  party  to  proceed- 
iuKs  in  which  receiver  was  appointed.  Receiver 
sold  property  and  reported  a  distribution  of 
proceeds.  Such  creditor  instituted  suit  on  in- 
iunction-bond  for  damages  against  partner  and 
nis  surety.  Sdd;  as  there  was  no  reversal  of 
injunction  as  to  officer,  nor  appointment  of  re- 
ceiver, and  such  creditor  continued  a  party  to 
such  action,  resulting  in  sale  and  distribution  of 
proceeds.  Judgment  appointing  the  recelTer, 
the  reports  of  the  receiver,  and  orders  of 
court  confirming  such  reports  are  dearly  com- 
petent evidence  against  creditor.  Donellan  v. 
Hardy,  51-393,  '77. 

18544.  In  suit  to  foreclose  mortgage  waiv- 
ing appraisement  laws,  judgment  and  decree 
were  rendered  for  sale  without  relief,  and  min- 
utes entered  accordingly  on  issue  docket.  En- 
try apon  order-book  contained  no  direction  for 
sale  without  relief.  After  such  sale  and  con- 
veyance had  been  made  by  sheriff,  judgment  and 
decree  were  amended  as  to  such  omission,  prop- 
er notice  having  been  given.  HeUt;  in  suit  to 
recover  land  from  {)urchaser  on  account  of  al- 
leged defect  in  original  judgment  and  decree, 
record  of  such  subs^uent  proceedings  correct- 
ing entry  was  admissible,  being  competent,  rel- 
evant and  material.  Reily  v.  Burton,  71-118, 
'80. 

18545.  If  a  certified  copy  of  a  judgment  and 
all  original  papers  in  the  case  is  admitted  in 
evidenfse,  there  is  no  necessity  for  original  pa- 
pers.  Bftanrd  v.  Bnee,  56-74,  '77. 

18546.  After  an  entry  of  judgment  for  plain- 
tiff on  a  jnstlce's  doeketf  fills  statement  fol- 
lowedf  VIZ. :  "  On,  etc.,  comes  defendant  and 
files  an  appeal-bond,  but  does  not  ask  an  appeal 
until  he  further  considers  the  matter."  Held; 
defendant  might,  on  appeal,  show  by  affidavits 
that  appeal  was  prayed  when  bond  was  filed. 
fnB«rv.^tiA,6Bif.  210-'42.   Cf.  8  Blf.  .528. 

18547a  The  presumption  is,  that  whatever 
matters  were  embraced  by  issues  in  a  case,  were 
determined,  but  it  is  not  condnsive.  When  a 
former  adjudication  is  pleaded,  and  relied  on, 


other  party  may  all^  and  prove  parol  what 
questions  were  determined.  Botorffv.  Wi»e,  58- 
32,  '76;  Hargut  v.  Goodman,  12-829,  '59.  Cf. 
LAC.  R  0>.  V.  Clarkj  21-150,  '63  ;  Brandon  v.. 
Jiidah,  7-546,  '66 ;  Waiter  v.  HotUton,  6  Blf. 
348,  '40. 

18548.  A  verdict  can  not  he  proved  by  pa- 
rol.  XWu  V.  ^t^A,  8  Blf.  96,  >47. 

18549.  A  party  may  prove  by  parol  that  in 
a  previous  suit  he  offered  and  gave  in  evidence 
a  judgment.    Denny  v.  Moore,  18-418,  '59. 

1 8o50.  Mere  fact  of  pendency  of  gutt  may 
be  proven  by  parol.    Binns  v.  State,  57-46,  '77. 

18551.  Flaintiffhaving  by  replication  alleged 
that  defense  had  been  pleaded  by  defendant  in 
a  former  suit  between  them,  and  then  was  de- 
termined, and  having  proved  filing  of  such  plea 
that  it  had  been  lost  or  mislaid  and  could  not, 
after  diligent  search,  be  found,  could  give  parol 
evidence  of  its  contents.  JSdnmrU  v.  (Jttkmer,  4- 
109,  '53. 

18552.  If  any  instrument,  or  even  record  of 
a  judgment,  be  lost  or  destroyed,  contents  may 
be  proved  by  paroL  Jadaon  T.  CUftm,  2  Bit. 

228,  '29. 

18558.  The  pendency  of  a  sntt,  parties  to 
it,  and  its  subject-matter,  may  be  proved  by 
parol,  where  record  is  not  ground  of  action. 
Binm  V.  StaU,  66-428,  '79. 

18554.  On  trial  of  one  charged  with  murder 
of  his  wife,  parol  evidence  was  offered  concern- 
ing pendency  of  a  divorce  suit  by  deceased  against- 
defendant.    Held;  evidence  admissible.  Id. 

18555.  Parol  evidence  is  not  admissible  to- 
prove  that  a  suit  had  been  defeated  by  i^ea 
of  infancy ;  a  record  of  suit  should  be  produced. 
Doe  V.  lUagm,  6  Blf.  217,  '39. 

18556.  A  paper,  purporting  to  be  an  answer 
to  a  bill  of  discovery,  and  to  nave  been  sworn 
to  before  a  magistrate  in  Kentucky,  was  offned 
in  evidence  at  a  suit  at  law.  Held;  to  render 
paper  admissible  evidence  as  an  answer,  there 
should  be  proof  of  its  having  been  filed  as  such^ 
of  the  signature  of  party  to  it  and  of  officer  to- 
the  attestation.  Sera/  to  its  admission  as  a  vol- 
untary affidavit^  proof  of  the  party's  signature^ 
and  of  its  having  been  legally  sworn  to,  wa» 
necessary,  and  that,  as  a  written  acknowledg- 
ment of  party,  proof  of  his  signature  was  nec- 
essary to  its  admission.  Dougklon  v.  Tillaw,  4 
Blf.  433,  '37.  Cf.  6  Blf.  390  ;  6  Blf.  411 ;  8  Bit 
231;  8  Blf.  574  ;  49-341. 

18557.  Enti^  of  satisflietion,  Indorsed  on 
a  Judgment,  is  in  nature  of  a  receipt,  and  may 
be  explained,  controlled,  qualified,  or  contra- 
dicted by  parol.   Staeart  v.  Armel,  62-693,  '78. 

18558.  Action  to  recover  assessments,  under 
act  March  11,  '67.  On  proof  of  loss  of  petition, 
its  record,  being  identified,  is  admissible  in 
evidence.    Bate  v.  Sheets,  64-209,  '78. 

18559.  Parol  evidence  is  competent  to  show- 
what  inspired,  and  what  facts  were  contro- 
verted on  lomer  trial,  and  thus  show  ground 
upon  which  it  was  decided.  OambeU  v.  Ooa^ 
89-155,  '72:  Hartpu  v.  Goodman,  12-629,  '59. 

18560.  But  not  to  prove  acts  of  a  courU  or 
the  contents  of  its  records.  Gtne  r.  Ottaon, 
28-11,  '64. 

1SS61.  Is  admissible  to  prove  payment  of  a 
a  judgment   Morrison  v.  K^ng,  4  Blf.  126,  '35. 

18562.  Secondary  evidence  is  not  admissi- 
ble of  time  of  commencement  of  land  suits,  till 
grounib  therefor  are  established.  JenlatuY.I^iHt- 
m,  25-473,  '65. 
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1S568.  The  fact  as  to  the  defective  seniee 
■of  a  procesSf  can  only  be  proved  by  record,  un- 
less its  absence  is  accounted  for.  liaUy  v.  Cav- 
.ajutuah,  29-435,  '68. 

18&64.  In  a  criminal  prosecution  for  larceny, 
it  is  error  for  state  to  prove,  by  parol  evidence, 
over  objections,  that  in  preliminary  examina- 
tion before  mayor,  defendant  had  pleaded  ^nU- 
tji  vithout  first  harine  shown  that  no  entry 
had  been  made  of  some  of  record.  Meiaer  v.  •State, 
:89-59&  '72. 

18646.  A  notice  from  the  elerk  of  the  S. 
C,  to  clerk  of  court  below,  of  fact  of  overruling 
of  a  petition  for  a  rehearing  of  a  cause,  decided 
by  former  court,  is  not  competent  evidence  to 
prove  the  fact.    Dmellan  v.  Hardy,  57-393,  '77. 

13566.  Facts,  necessary  to  be  shown,  not  re- 
cited in  deed,  may  be  shown  by  proof  aliunde. 
Ward  V.  MoiUvmay,  57-276,  '77  :  Gacin  v.  Siu- 
-mm,  88-32.  *64;  EUu  v.  £myon,  26-134,  '65. 

XII.  Non.Jndielal  Proceedings. 

18667.  Records  of  a  stockholders'  meet- 
ing, made  on  loose  sheets  of  paper,  and  kept  in 
a  drawer  about  six  months  before  they  were 
copied  in  book  called  "  Record,"  are  not  iocom' 
petent  evidence  of  their  transactions.  Vawttr  v. 
Tranklm  Colkge,  68-88,  76. 

18668.  Records  of  a  corporation  are  com- 
petent evidence,  in  its  own  behalf,  to  prove  ex- 
istence and  organization.  Id, 

18569.  Parol  evidence  of  the  proceedings 
^and  actions  of  the  common  council  of  a  city 
may  be  received  to  prove  such  facts,  if  no  min- 
'Utea  or  record  of  them  have  been  kept.  Author- 
ized acta  of  a  corporation  are  not  void  merely 
-because  there  is  no  written  evidence  of  them. 
V.  Hmuer,  68-155,  78. 

18670.  The  law  under  which  company  or- 
^ganized,  and  orders  purporting  to  have  been 
made  by  board  of  directors,  being  in  evidence, 
parol  evidence  may  be  admitted  to  show  that  a 
majority  of  directors  was  not  present  when  oiv 
ders  were  made.  HamiUm  v.  U.  B.  d:  1.  IL  Co., 
18-347,  '69;  Friee  v.  G.  B.  S  I.  R.  Co.,  18-68, 
'59. 

18671.  Where  it  is  not  in  conflict  with  some 
provision  of  a  charter,  the  acts  of  the  direct- 
ors of  a  corporation  may  be  proved  hj  parol. 

Lanaidale  v.  Bonton,  12-467,  '59, 

13572.  Where  the  records  of  mnniclpal 
corporations  are  kept  in  an  imperfect  manner, 
and  there  is  no  written  evidence  in  existence  to 
prove  that  certain  work  was  done  by  tht  conn* 
dl,  parol  testimony  will  be  admitted  to  prove 
that  fact.   BosB  v.  City  Madiaon,  1-281,  '48. 

18678.  When  an  award  Is  signed  by  onlj 
two  of  the  three  arbitrators,  parol  evidence 
is  admissible  to  show  that  third  was  present  and 
heard  cause.    Buxton,  v.  Howard,  88-109,  '71. 

13574.  Parol  evidence  is  admissible  to  show 
what  steps  were  taken  to  organize  a  corporation, 
but  not  to  prove  contents  of  articles.  JMiiier  v. 
Wm  Gat,  etc,  Co.,  52-51,  '76. 

18676.  The  board  of  commissioners  mar 
legally  poreliase,  and  take  an  assiipiment  of, 
bonds  and  mortgages,  without  making  transac- 
tion a  matter  of  record.  It  may  be  proved  by 
parol.  Haletead  v.  Bd.  Gm'a  hake  Cb.,  66-363, 
77. 

18576.  Parol  evidence  is  admissible  to  show 
the  election  of  the  trostees  of  a  ehareh,  be- 
cause statute  does  not  provide  otherwise,  and,  i 


ahM>,  to  show  who  were  acting  trustees  at  any 
given  time.    Wk^U  v.  8taU,  61)^273,  '79. 

18677.  On  trial  for  murder,  where  proceed* 
ii^  before  the  coroner  were  so  irregular  that 
written  examination  is  not  admissible,  parol  ev- 
idence may  be  introduced  to  show  what  testi- 
mony was :  otherwise,  if  such  proceedings  were 
regular.    Brown  v.  ^aU,  71-470,  '80. 

13578.  It  is  conclusively  presumed  that  cor^ 
oner  performed  all  his  duty  by  reducing  to  writ- 
ing all  that  was  material:  and  even  if  this  ap- 
pears uncertain,  parol  evidence  must  be  rejected. 
TToxfo  V.  SiaU,  66^3,  '78. 

XUI.  Copies  and  Transcripts. 

13679.  Certified  copies  of  a  native  fact, 

as  to  denial  of  existence  of  a  record  or  docu- 
ment, are  not  copies  of  any  paper  or  document 
in  the  custody  of  officer.  v.  Bnaidy,  11- 

398,  '68. 

18580.  Parol  evidence  may  be  given  by  re^ 
ister  of  a  land  office  that  no  record  existed  in 
his  office,  of  a  deed  or  sale  by  U.  S.  of  certain 
lands  within  district  for  which  he  was  register. 
He  could  not  give  a  certified  copy  of  that  which 
did  not  exist    Za«y  v.  Jtfaman,  87-168,  '71. 

13581.  Parol  evidence,  by  clerk  of  a  county, 
that  he  had  made  diligent  search  of  a  marriage 
record,  and  no  entry  «  a  certain  marriage  ap- 
peared thereon,  was  permitted,  ^osaonon  v.  Jtfbt- 
aamon,  4-«48,  '53. 

13582.  It  is  error  to  admit  in  evidence  a  cer- 
tificate of  commissioner  of  patents,  to  show  that 
no  patent  of  a  certain  improvement  had  been 
issued  to  a  certain  person.  A  public  officer  can 
not  certify  to  what  does  not  appear  in  his  office 
for  purpose  of  evidence.  H  is  deposition  should 
be  taken  to  prove  that,  upon  diligent  search,  fact 
did  not  appear.    Sloner  v.         6-152,  '55. 

18588.  The  only  legal  evidence  of  the  selec- 
tions of  lands  donated  to  the  state  by  the  act 
of  congress  of  March  2,  *27,  for  construction 
of  the  Wabash  and  Erie  canal,  is  a  properly 
certified  copy  thereof  from  office  of  secretary  of 
treasury  of  U.  &.,  and  not  from  records  of  audi- 
tor of  state.   Iht  v.  Sqahenton,  1-115,  '48. 

18684.  Oociunentarjr  transcript  of  a  record 
of  district  court  of  U.  8.,  for  another  state,  is,  if 
properly  authenticated,  admissible  evidence  in 
courts  of  this  state.  Redman  v.  Oould,  7  Blf.  361, 
'46. 

18686.  If  defendant  in  ejectment  refuses  to 
produce  on  trial  a  patent  from  U.  S.  to  plain- 
tiff's lessor,  patent  bein^  in  his  possession,  and 
dne  notice  having  been  given  him  to  produce  it, 
secondary  evidence  of  contents  woula  be  admis- 
sible without  proof  of  execution  of  original,  were 
such  proof  otnerwise  necessary.  But  extrinsic 
proof  of  execution  is  in  no  case  necessary  in  first 
instance.  In  case  of  defendant's  refusal,  a  copy, 
whether  in  record  book  of  county  or  not,  proved 
by  a  witness  on  trial  to  be  a  true  copy  from  re- 
cords of  general  land  office,  may  be  given  In 
evidence.    Bowie!/  v.  Doe,  6  Blf.  143,  '42. 

18686.  Copy  of  record  of  patent  for  U.  8. 
land,  from  general  land  office,  under  signature 
of  commissioner  and  seal  of  office,  is  admissible 
if  original  patent  be  lost  or  destroyed.  Sworn 
copies  of  affidavits  on  file  in  office  of  register  of 
a  land  office,  respecting  a  pre-emption  nght,  are 
admissible  in  cases  where  originals  would  t>e 
evidence.   SmUh  v.  MonUr,  6  Blf.  51,  '38. 

18687*  In  proceedings  wherein  it  is  necesBary 


Digitized  by 


EVIDENCE  XIII. 


625 


XoAaw  al^^  judicial  sale  and  proceeding,  it 
'is  not  error  to  admit  a  transcript  of  record, 
irhich,  according  to  certificate  of  clerk,  did 
"not  purport  to  be  a  full  and  complete  tran- 
script of  all  the  proceedings  In  the  court  in  the 
action  referred  to,"  if  it  contained  complaint  on 
£Ie,  judgment  and  decree,  execution,  and  return 
thereon.  If  these  were  not  sufficient  facts  to 
Bhov  a  valid  sale,  they  were  at  least  a  necessary 
part.  Other  facts  could  be  shown  by  other 
froofa.    GaU  v.  Parks,  58-117,  '77. 

ISoSS.  A  dnly  certified  transcript,  ft-om 
the  books  of  tlie  county  auditor,  oi  the  ac- 
count-current of  county  treasurer,  is  admissible 
in  evidence  under  section  2S3  of  the  code,  2  G. 
ft  H.  183  (B.  a  '81, 462),  against  treasurer  and 
his  sureties,  in  action  upon  his  official  bond. 
Welb  T.  Slate,  22-241,  '64. 

Ift589.  Section  283  of  code  is  not  inconsi' 
^t  with  section  132  (R.  S.  '81,  1270),  but  is 
cnmalative  in  its  provisions.  Id, 

1S590>  In  an  action  to  avoid  a  sale  of  Iftods 
■on  a  saline  fund  mor^^age,  copies  from  books 
•of  auditor  of  state  are  evidence  to  show  condi- 
tion of  account,  for  principal  and  interest, 
against  mortgagor.  VaU  v.  McKeman,  21-421, 
'83.  Cf.  22-241. 

IS59I4  Where  a  copy  may  be  evidence  an 
original  may  be.  BrUum  v.  Staie,  54-535,  '76; 
tfrecn  V.  CVy  Ind'polit,  25-490,  '65;  Wiaman  v. 
Sisinser,  14r46I,  m 

lSo02*  Beplevin.  Plaintiff  offered  in  evidence 
lecord  of  a  cnattel  mortgage,  embracing  prop- 
■er^,  and  also  a  eortifled  copj  of  same.  Ob- 
jection sustained.  Held;  either  was  admissible 
under  sec.  283,  2  R.  S.,  p.  92,  and  sec.  10,  1  R.  8., 
V.  301.  Tenanl  v.  Bumfield,  11-130,  '58.  (v.  R. 
S.  '81,  462.) 

18598.  Certified  copies  of  records  of  deeds 
are  competent  evidence,  under  sec.  283  of  code. 
(R.  S.  '81,  462.)  Abshire  v.  Slate,  58-64,  '76. 
a  Bouen  V.  Fan  WinkU,  41-4S2,  '72. 

11594a  Testimony  of  one  who  has  been  a 
jmUic  officer,  touching  the  contents  of  a  lost 
UHtnunent,  framed  by  him  while  in  office,  drawn 
from  a  general  recollection  of  what  he  consid- 
ered his  official  duty,  under  law,  in  framing 
mch  instruments,  is  not  sufficient  evidence  of 
auch  contents.    Wiggins  v.  HoUei/,  1 1-2,  '58. 

18595.  The  non-production  in  evidence,  on 
notice,  of  books  of  a  corporation,  will  not  justi- 
fy admission  of  parol  evidence  of  facts  sought 
to  be  proved  by  books.  The  same  may  and 
should  be  proved  by  "sworn  COpleg."  L  F. 
Co.  y.WkU£ael,  11-55,  '58. 

1$596.  The recordof  aconveyanceshowntobe 
Atme  copv,  is  admissible  for  grantee,  satisfac- 
torv  proof  having  been  given  of  loss  of  original, 
ana  lU  execution  proved  by  subscribing  wit- 
ness. The  contents  of  a  written  lease  in  hands 
«f  a  third  person  can  not  be  proved  by  parol,  un- 
UN  such  person  have  been  first  Bubpcenaed  to 
^ooe  lease.   JSl  Jiueier  t.  if '^ee^,  5  Blf.  123, 

18597.  Certified  copy  Is  sufficient,  though 
*  copy  of  a  record,  which  is  a  copy  of  original. 
BA  Gm.  Monroe  Co.  v.  May,  67-562,  '79. 

18598.  A  certified  copy  of  »  copy  of  arti- 
cles of  association  in  hands  of  secretary  of  state, 
u  not  evidence  of  any  purpose.  It  is  not  in  iiis 
uuds  by  autiiority  of  law.  Nebon  t.  Mxheg, 
'•*"29,  '76. 


18599.  Sembte,  that  grantee  of  a  registered 
deed  can  not  give  a  certified  copy  of  it  in  evi- 
dence, without  accounting  for  absence  of  origi- 
nal. Hobson  V.  Doe,  4  Blf.  487,  '38.  Omtra:  Ab- 
thire  v.  State,  b^A,  76;  Bowatv.  Van  WmkU, 
41-432,  '72:  FitUenon  v.  DaUaa.  46-48,  '74; 
Lvm  T.  Perry,  14-616,  '60:  Marekoum  v.  Bttter, 
1 A77,  '60.    (V.  R.  S.  '81,  462.) 

18600.  Assessments  under  ditching  associa- 
tion act  of  Mar.  11,  '67,  should  be  recorded  in 
mortgage  record  and  not  in  miscellaneous  rec- 
ord. A  certified  copy  of  a  record  of  same  in 
latter  record  would  not  be  legal  evidence.  Qoa- 
aeU  V.  Tolen,  61-388,  '78. 

18601.  Copies  of  bills  of  lading  can  not  be 
introduced  in  evidence  to  prove  deliveryof  goods 
to  a  common  carrier,  without  showing  a  founda^ 
tion  therefor,  by  loss,  notice,  etc.  MeMaim  v. 
Weston,  64-270,  '78. 

18602.  Plaintiff  in  a  suit  against  a  bank,  to 
recover  money  paid  as  usurv,  offered  in  evidence 
a  copy  of  so  much  of  tlie  aiscount  book  of  tlie 
bank,  as  showed  the  usury  complained  of; 
original  not  being  produced  on  notice.  Clerk  of 
bank,  who  had  made  cop^  on  plaintiff's  appli- 
cation, testified,  that,  having  made  it  In  a  hurry, 
he  could  not  be  certain  as  to  iU  accuracy.  Heldf 
copy  was  legal  evidence.  State  Bank  v.  Ensminger, 
7  Blf.  105,  '44. 

18603.  The  statute,  constituting  charter  of 
turnpike  corporations,  does  not  make  copies  of 
articles  of  association  evidence ;  hence,  original 
is  best  and  proper  evidence.  Evana  r.  Southern  T. 
Co.,  18-101, '62. 

18604.  In  an  action  on  a  bill  of  ladlnr, 
and  such  bill  is  shown  to  be  in  hands  of  plantil^ 
it  is  error  to  admit  in  evidence,  in  behalf  of 
plaintiff,  a  copy ;  or,  if  admitted,  and  it  is  sub- 
sequently shown  that  such  is  in  handsof  plaintiff, 
copy  should  be  withdrawn.  Qimbell  v.  Hufford, 
46-125,  '74. 

13605.  In  taking  of  a  deposition,  a  witness 
may  identify  a  written  instrument  and  attach  a 
copy  to  his  deposition,  and  such  part  can  not 
be  suppressed,  forevidence  maysliowthatacopy 
may  be  admissible.  Id, 

13606.  When  a  detwnent  had  been  requested 
to  file  with  his  deposition  original  contract,  but 
paper  was  his  private  property,  and  he  refused, 
an  dhe  was  beyond  jurisdiction  of  court,Aeo^7 
made  a  part  of  the  deposltioa  is  admiaiible  in 
evidence,    l^m  v.  WUiaa,  27-370,  '66. 

18607.  A  deponent,  in  answer  to  a  question, 
"to  attach  and  make  ^art  of  your  deposition, 
marked  D,  and  your  initials,  true  copies  of  the 
entries  on  the  books  of  the  company  of,"  etc., 
said,  *'I  have  done  so,"  and  he  did  so.  Hdd; 
copies  were  not  "sworn  copies"  within  section 
284.  The  legal  custodian,  unalteration,  etc, 
was  not  shown.  King  v.  EaUrpriK  Iva.  Co.,  45- 
43,  '73.  [».  R.8.  '81,467.) 

18608.  A  sworn  copy  of  a  record  constitutes 
a  well  recognized  species  of  secondary  evidence, 
ranking  next  to  a  aulf  attested  copy,  and  is  ad- 
missible when  record  is  lost  Jmet  v.  Xen,  78- 
586,  '80. 

18609.  A  transcript  of  record  entries,  in  a 
Ause  pending  in  court,  is  admissible  to  prove 
what  it  purports  to  contain.  Id. 

18610.  The  original  record  may  be  read  in 
evidence,  where  record  belong  and  was  a  por- 
tion of  records  oi  court  in  which  trial  was  bad* 
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Becords  of  C.  P.  C.  were  a  part  of  recordfl  of  C. 
C,  after  abolishment  of  common  pleas.  Id. 

1061  !•  In  an  action  to  recorer  taxes,  it 
must  be  legally  shown  tliat  property  of  defend- 
ant was  properly  assessed.  It  u  error  to  prove 
by  parol  that  property  was  assessed  to  defend- 
ant without  accounting  for  assessment  roll  or 
tax  duplicate.  Bnghl  v.  MarMe,  17-308,  '61.  Cf. 
8  Blf.  350. 

13612.  When  made  for  school  pnrposee, 
enumeration  ma^  be  shown  by  one  list,  and  as- 
sessment by  another.  Smith  t.  TnMea,  5  Blf. 
40, '3& 

18618.  If,  in  an  action  agsinat  the  collector 
of  county  revenue,  defendant  do  not  produce 
duplicate  of  assessment  roll)  upon  notice  eiren 
htm  to  produce  it,  assessment-roll,  in  clerk's 
office,  is  next  best  evidence  of  contents  of  dupli- 
cate, and  must  be  produced,  or  its  absence  ac- 
counted for,  before  parol  evidence  of  contents  of 
duplicate  can  be  received.  Ooman  v.  Sate.  ABU. 
341, '86. 

XIT.  Record,  Private  InBtmmeKtB. 

18614.  The  act  of  '47  (Acta  '47,  p.  117),  re- 
quired a  niardian's  deed  to  be  entered  at  lengUi 
upon  final  record,  and  such  deed  may  be  proved 
by  such  record.    WortAingtony.  Zhama,  41-616, 

73. 

13615.  When  the  origliial  schedule  and  as- 
sessment, in  a  proceeding  to  assess  benefits  to 
land,  under  draining  act,  are  lost,  record  of 
same  in  recorder's  office  may  be  read  in  evidence. 
Bate  T.  Skeeta,  fiO-329,  Y5. 

18616.  It  is  error  to  admit  in  evidence  rec- 
ord of  deeds  which  were  recorded  without  being 
acknowledged.    Westerman  v.  /bifcr,  67-408,  '77. 

18617.  A  plat  that  has  been  executed  and 
recorded,  is  not  evidence,  if  same  had  not  been 
acknowledged  or  proved.  Such  record  is  not 
evidence.  Alien  v.  C%  Ftneemies,  26-631,  '65. 

XT.  Antkentlcntlon;  Certificates;  Stat- 
utes, etc. 

18618.  AsnolawofOhiowasproduced, show- 
ing authori^  of  secretary  of  state  to  certify  as  to 
appointment  of  notaries,  and  no  deposition  of 
governor  on  Bubject,  court  does  not  know  that  he 
can  have  any  official  knowledge  of  premises.  An 
authority  to  certify  copies  of  documents,  so  that 
they  may  be  admitteo  as  evidence,  would  not 
extend  to  Certifying  other  facts  so  that  certifi- 
cate could  have  effect  of  evidence.  Facts  which 
officer  is  not  authorized  by  law  to  certify,  must 
be  proved  as  othn  facts.  Wright  v.  Bvndy,  11- 
898,  '68. 

18619.  Where  it  appeared  upon  title-[mge  of 
a  book  purporting  to  be  an  edition  of  statutes  of 
Ohio,  Inat  it  was  "published  by  the  state  of 
Oliio,  and  distributed  to  its  officers,  under  the  act 
of  the  general  asaemblv."  Held;  admissible. 
Fdine  v.  L.  E.  &  L.  R.  Ck>.,  81-283,  '69. 

18620.  Section  286  of  the  code  does  not 
repeal  section  279.  The  latter  relates  to  authen- 
tication of  judgments  of  justices  of  peace,  while 
former  refers  to  judgments  of  courts  of  record. 
AvU  y.  Zehering,  m-429, '71.  (n.  R.  S. '81,  472, 
468.) 

18621*  No  certificate  of  a  judge  is  required 
to  transcript  of  a  judgment  of  a  justice  of  peace 
ol  another  stat^  to  render  it  fonniaation  of  an  ac- 


tion. AvU  V.  Zehering,  supra ;  Draggoov.  Oraham^ 
»-212,  '57. 

13622.  If  a  party  objects  to  such  a  transcript 
going  in  evidence,  it  mag  be  that  he  -hould  sup- 
port his  objection  by  proof  that  court  was  one 
of  record.    Draggoo  v.  Graham,  mpra. 

18628.  Transcript  of  a  forelfn  Jnd^ent 

requires  a  certificate  of  a  judge  to  be  attached 
thereto,  to  be  admissible  in  eTideoce.  It  must, 
under  sec.  286  (2  B.  S.  p.  93),  show  that  the  ftrmny 
90  acting  judge,  is  a  judge  of  court  in  which  the 
judgment  was  rendered,  il^pa  v.  lUton,  17-423, 
'61.  Cf.  DnMooo  V.  Grakim,  id.  427,  '61.  (v.  B. 
a '81,  472.) 

18624.  The  rules  of  evidence  laid  down  in 

sec  284  (2  R.  8.,  p.  93),  relative  to  acts  and  pro- 
ceedings of  corporations,  are  applicable  to  evi- 
dence taken  outside  of  state,  as  well  as  to  that 
taken  in  state.  Andrews  v.  O.  &  M.  &.  Co.,  14- 
169, '60.    {V.  R.  S.'81,  467.) 

18625.  A  docnment  of  another  state,  not- 
admissible  in  evidence  by  the  common  law,  Will 
be  rejected  where  the  statute  of  foreign  state  i» 
not  produced,  though  admissible  by  our  statute. 
Johnaoa  v.  ChairAera,  12-102,  '60.  Cf.68-279;  29- 
161. 

18626.  If  clerk's  certificate,  attached  to  copy 
of  record  of  court  of  another  state,  have  not  seal 
of  court  or  officer  granting  letters  testamentary, 
<^y  is  not  admissible.  AUen  v.  Utaxter,  1  Blf.  399, 

18627.  Evidence.  Post-narks  on  letters, 
are  admissible  in  evidence  in  a  civil  case,  with- 
out proof,  where  no  reason  is  shown  for  doubt* 
ing  their  genuineness.  Burgea  v.  Oark,  8-260, 
'51. 

18628.  The  transcript  of  a  record  of  D.  a  of 
the  U.  S.  for  this  state,  under  seal  of  court,  and 
certified  by  clerk  to  be  a  complete  copy  of  re 
cord,  is  admissible  as  evidence  in  courts  of  thia 
state.   Adama  v.  lAsher,  8  Blf.  241,  *33. 

18629.  It  is  error  to  admit  as  evidence,  over 
objections,  a  paper  purporting  to  be  signed  by  a 
jndge  in  vacation,  and  never  filed,  without  prov- 
ing genuineness  of  paper  and  judge's  signature^ 
in  proof  of  matters  contained  in  paper.  San- 
nieter  v.  Qrasgy  Fork,  efc.,  jlw'n,  62-178,  75. 

18630.  Record.  SmbU,  that  to  make  certi- 
fied copy  of  a  record  of  a  public  office,  not  ap- 
pertaining to  a  court,  admissible  evidence  m 
another  state,  under  act  of  congress  of  '04,  the 
certificate  of  proper  officer  must  state  attestation 
of  keeper  of  records  or  books  to  be  w  dw  Som. 
Henikom  v.  Doe,  1  Blf.  157,  '22. 

13631.  The  patent  authorized  by  statute 
of  Virginia,  of  1783,  to  be  made  to  commis- 
sioners for  benefit  of  Illinois  regiment,  having 
been  acted  upon,  and  deeds  executed  by  com- 
missioners to  claimants,  from  time  to  time,  for 
upwards  of  thirty  vears  (whicli  proceedings  are 
a  part  of  history  of  country),  furnish  ground  for- 
strongest  presnmption  that  patent  was  duly  ex- 
ecuted. The  Vii^nia  statute  of  1796,  expressly 
recognizing  proceedings  of  commissioners  prior 
to  that  time,  relative  to  Illinois  grant,  is  suffi- 
cient evidence  of  previous  transfer  of  title  by 
that  state  to  commissioners,  in  conformity  wiUi 
her  laws.    Henthom  v.  Doe,  1  Blf.  157,  '22. 

18682.  Duplicate  of  an  asseMnient  roll 
taxable  property  was  not  admissible  as  cve- 
dence  under  statute  *17,  nnless  verified  by  cer- 
tificate of  clerk  of  C.  C.   Aifrmoe  v.  Boe,  6  Blf. 
85,  '41. 

18688.  AnthentteaHoni  Copies  of  prteess- 
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tesned  hj  a  jngtieef  and  regularly  retarned,  are, 
when  properly  authenticated,  legal  CTidence, 
withoat  accounting  for  original.  The  eertlfl- 
cate  of  a  jngttce  that  a  state  warrant,  issued 
another  justice^  is  on  file  in  office  of  justice 
EiTing  certificate,  u  prima  JiieU  evidence  that  it 
u  I^Uy  there ;  ana  his  certificate,  that  a  copy 
of  warrant  is  a  true  copy,  is  a  sufficient  authen- 
tication.  Sted  V.  Bxpe,  6  Blf.  177,  '42. 

18684.  Sec.  288  of  the  code  is  to  be  constmed 
in  connection  with  sec.  4  of  act  providing  for 
election  of  clerks,  and  prescribing  some  of  their 
duties.  Under  former,  clerks  must  certify 
"that  the  same  are  true  and  complete  copies  of 
the  records,  bonds,  instrunientB  or  books,  or 
parts  thereof,  in  his  custody."  Under  latter,  he 
most  certify  to  transcript  "as  complete  copies 
of  all  Uie  papers  and  entries  of  such  cause." 
Wmman  v.  Lyim,  8»-250,  '72.  [v.  R.  S.  '81,  474, 
6846.) 

1S685*  A  certificate  to  a  transcript  of  an 
Action  in  replevin  was  "that  the  above  and  fore- 
going is  a  full,  true  and  complete  copy  and 
transcript  of  certain  pleadings,  bonds,  papers, 
moUoDs/'  etc.,  "and  record  entries  of  same  in 
above  entitled  cause,  now  on  file  and  of  record 
in  said  office."  i/e&f ;  insnfficient.  Transcript 
was  inadmissible  evidence.  There  was  nothing 
to  show  that  papers  named  were  all  papers  in 
caus^  or  that  "all  the  entries  in  such  canse" 
were  embraced  and  covered.    ICtsnnan  v.  Xynn, 

18«e6.  A  eertMeate  bjr  the  andltor  to  a 
tnaserlpt  of  certain  proceedings  before  a 
board  of  connty  commissioners,  that  it  was 
"traly  copied  from  the  records,"  is  insufficient. 
Watm  V.  Ltanley,  38-486,  '70. 

18687.  A  certificate  of  the  clerk  to  a 
transeript,  that  it  is  a  "true  transcript  of  the 
proceedings,"  etc,  Is  not  equivalent  to  a  "full, 
tme  and  complete  transcript,"  etc.,  and  such 
transcript  can  not  be  used  In  evidence.  TuU  t. 
DarieL  77-377,  '66. 

1S688.  Under  a  slatutej  aothorizing  a  special 
prooeeditw  against  an  officer  for  withholding 
moneys  oi  state,  by  which  "a  coppr  of  the  ac- 
count of  the  officer  so  sued,  certified  by  the 
auditor,  is  made  evidence,"  a  certificate  bjr  the 
auditor,  "that  the  forcing  is  a  true  and  cor- 
rect statement  of  the  account  of  *  *  *,  as  the 
same  appears  from  the  records  of  my  office,"  is 
insufficient.  It  does  not  pretend  to  be  a  "copy." 
Rv  V.  State,  27-348,  '66. 

1S889*  A  bound  volume,  entitled  "Acts  of 
the  Goieral  Assembly  of  the  Commonwealth  of 
Kentucky.  Published  by  Authority,"  was  ad- 
mitted in  evidence  to  prove  a  certain  act  con- 
tained therein,  purporting  to  have  been  passed 
by  General  Assembly  of  Kentucky.  Had  ;  not 
error.   Rothrock  v.  iVUiuon,  61-39,  TS. 

18M0.  A  volume,  purporting  to  be  the  laws 
in  force,  at  a  given  date,  in  Ohio,  printed  "by 
authority  "  and  by  the  "  state  [)rinter,"  is  prima 
Jboe evidence  that  "acts"  contained  therein  were 
laws  of  that  state.    Orake  v.  Omke,  18-156,  '62. 

18641.  Also,  a  book  having  following  title 
viz. :  "  By  authority  of  the  General  Assem- 
bly ;  Statutes  of  the  State  of  Ohio  of  a  general 
nature,  in  force  August,  '54,  with  references  to 

Srior  repealed  laws.  Collated  and  compiled  by 
oseph  K.  Swan.  Published  in  pursuance  of  the 
act  of  the  General  Assembly,  April  18,  '54.  Cin- 
cinnati :  Published  hv  H.  W.  Derb^  &  Co.,  '64." 
The  opposite  page  snowing  that  it  was  copy- 


righted by  publishers.  FatijrAn  v.  Qriffeth,  16- 
363,  '61. 

18642.  When  proved  by  a  certified  copyfrom 
secretary  of  state,  under  seal  of  state,  see  Mali  v. 
Harrw,  16-180,  '61. 

1S648.  The  statute  laws  of  another  state  of 
the  United  States  can  not  be  proved  b^  parol. 
They  must  be  evidenced  by  certified  copies  from 
secretary  of  state,  or  by  a  copy  printed  by  state 
authority.  Line  v.  Mack,  1^-330,  '60 ;  Omparet 
V.  Jenugan,  5  Blf.  376,  '40. 

1 8644*  A  volume  puiporting  to  be  "  General 
Laws  of  the  State  ot  Ohio,"  and  on  title  page 
following  was  printed  "Acts  of  a  general  naturo 

gassed  by  the  48th  General  Araembly  of  the 
tate  of  Ohio.  Columbus:  Printed  b^  Scott  A 
Bascom,  1850,"  is  not  admissible  in  evidence  as 
it  does  not  pretejKi  to  be  priiUed  by  virtue^  author' 
ity  derived  from  the  Slatt,  Magee  v.  Sandenony 
10-261  '58. 

18645.  The  court  has  a  discretion  as  to  man- 
ner of  proving  statute  laws  of  nations  foreign 
to  U.  S.  Iam  v.  Mack,  14-330,  '60;  Heberd  v. 
jrya^ft-94^ 

18646.  The  exemplification  of  a  statute 
under  seal  of  state,  is  admissible  evidence  under 
act  of  congress  of  1790,  without  attestation  of 
any  public  officer.  SmfAom  v.  Z>o^  1  Blf.  167, '22. 

18647.  The  original  articles  of  association, 
which  had  been  duly  recorded,  may  be  read  in 
evidence  without  proof  of  execution.  Jonw  t. 
G.  «t  N.  Q.  Turn.  Go.,  47-379, 74. 

18648.  The  antheiitielty  of  a  Instlces* 
certificate  or  affidavit  may  be  proved  by  parol, 
and  that  officer  acted  as  justice.  FieherY.  Hank' 
iiim,  40-341,  '74:  Hagaman  v.  Stafford.  2  BU. 
351,  'SO ;  Bnwm  v.  OmneU^,  6  Blf.  890,  '40. 


XTI.  Seeondai?  Evidence  of  TestlHoiiy  of 
Third  Parties. 

18649.  Where  a  written  memorandum  of 

declarations  made  tn  eitremta  is  not  si^ed,  parol 
evidence  of  such  declarations  is  admissible.  If 
signed,  it  must  be  accounted  for.  Binna  v.  <State, 
46-311,  '74. 

18650.  Testimony  of  deceased  iritnessM, 
in  action  for  damages  wherein  A  was  plaintifi, 
is  admissible  in  another  action  with  same  pur- 
pose and  subject-matter,  brought  by  administra- 
tor of  A  a^inst  same  defendants— the  former 
action  abating  by  death  of  A.  L  dSLL.  R.0o. 
V.  SlotU,  58-143, '76. 

18651.  Evidence  of  what  a  witness  testified 
to,  ttarongh  an  interpreter,  at  a  former  trial, 
(or,  in  other  words,  what  interpreter  testified  as 
received  by  him  in  a  foreign  language  from  such 
witness),  is  inadmissible,  unless  interpreter  be 
dead,  out  of  jurisdiction,  or  is  insane  or  sick  and 
unable  to  testify,  or  lias  been  summoned,  but  ap- 
pears to  have  been  kepf  away  by  adverse  party. 
Sehearer  v.  Harher,  86-536,  '71. 

18652.  To  a  great  extent,  an  interpreter  is  a 
witness.  Id. 

13658.  Evideneeofwhat  a  third  party  tes- 
tified, at  a  former  trial,  is  secondary,  and  not 
admissible  when  such  third  party  may  himself 
be  produced.   Leggy.  Lapnan,  8  Blf.  148,  *46. 

18654*  Nor  admissions  of  a  stranger.  0[mp- 
tan  V.  Fleming,  8  Blf.  153,  '46.    Cf.  IS-  82. 

1 3655.  In  giving  evidence  as  to  testimony  of 
a  deceased  witness,  it  is  not  error  to  allow  a  wit- 
ness to  testify  as  to  detached  portions  of  teeti- 
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aony  given  by  deceased.  Home  v.  WiUiam*,  48- 
37,  '64. 

1S6&6.  Nor  need  precise  langua^  used  by 
deceased  be  proved.  Bomg  t.  WiUiamt,  aipra. 
To  this  effect,  I^Jtrmm  v.  Mvrdoek,  7  Blf.  10, 
'43.  is  overmled. 

1M57*  The  substance,  and  not  the  exact 
■words,  of  dying  declarations  of  a  decedent,  may 
be  proved.    Ward  v.  State,  8  Blf.  101,  '46. 

l36&8*  When  testimony  of  a  relatrix  id  a 
bastardy  proceeding  was  taken  down  before  a 
justice,  pa^l  eridence  of  her  testimony  is  in- 
adnilssfble.  Broyla  ^.  Satet  47-2^1, '74. 

18659>  A  written  ezaminBtion  of  relatrix,  in 
bastardy  proceedings  before  a  justice,  oo  death 
of  relatrix,  may  be  admitted  in  evidence  on  ap- 
peal against  defendant.  Broyle»  v.  StaU,  47- 
251,  74. 

186ft0.  Not  proper  in  C.  C,  on  appeal,  to 
introduce  evidence  of  admissions  of  a  party 
made  under  oath  on  trial  before  justicej  where 
auch  party  is  present  and  not  examined  in  C.  C 
Carter  v.  Bvdmer,  3  Bit  314,  '33;  Carter  r.  EA- 
vardg,  ie-238,  '61. 

13661.  It  is  necessary  to  the  admission  of 
evidence  of  what  a  dece^ed  witness  swore  to  on 
a  former  trial,  that  it  be  proved  by  record  of 
that  trial  that  suit  was  between  same  parties 
and  for  same  cause  of  action.  Ephraxm  t.  Mur- 
dock,7  Blf.  10,  '43. 

18662.  And  precise  words  of  deceased  wit- 
ness, and  not  merely  substance,  of  them  must  be 
proved.  Id. 

XTII.  Hearsay  Evidence. 

18668*  Hearsay  evidence  is  inadmissible. 
Birker  v.  Suue,  8  Blf.  292,  '46. 

18664.  Indictment  charges  the  defendant  for 
being  "unlawfully  the  keeper  of  a  certain  faro- 
bank,  for  the  purpose  of  wagering  thereon  arti- 
cles of  valne.'^  A  witness,  in  behalf  of  the  state, 
testified  tiiat  he  had  understood  "  from  others, 
tiiat  the  defendant"  and  another  "were  the 
owners  of  the  faro-bank,"  and  that  he  knew  of 
its  ownership  only  by  "  hearsay."  Held;  the  evi- 
dence inadmissible.  Schooler  v.  Stale,  57-127,  '77. 

18666.  Statements  of  one,  purporting  to  be 
the  agent  of  another,  can  not  be  admitted  as  evi- 
dence against  such  principal,  until  it  is  shown 
that  such  agent  was  authorized  to  make  state* 
ments  in  the  interest  of  bia  principal.  The  mere 
fact  that  the  agent  has  possession  of  the  property 
that  the  principal  offers  for  sale,  is  not  sufficient 
authority.    Applegate  v.  Moffilt,  60-104,  '77. 

18666.  The  general  character  of  a  party,  for 
chastity,  to  an  action,  can  not  be  impeached  by 
statements  and  declarations  of  parties  deceased. 
Mori  v.  Stotia,  &8-29,  '77. 

18667.  Evidence  of  offensive  conduct,  and 
threats  of  personal  violence,  on  part  of  decedent 
against  defendant  on  trial  for  murder,  which 
had  been  brought  to  knowledge  of  defendant,  is 
Inadmissible  when  no  time  is  stated  when  such 
threats  and  offensive  conduct  occurred.  GiUooky 
T.  Sta4e,  68-182,  '77. 

186a8*  The  report  of  a  committee  of  a  state 
lioard  of  agricnlture,  touching  utility  of  a  ma- 
chine, being  ex  parte,  not  under  oath,  and  by 
men  whose  testimony  might  be  taken  in  a  case 
involving  that  question,  is  hearsay,  and  inad- 
missible in  evidence  uj>on  that  point;  though 
for  some  purposes,  public  documents  are  admis- 
sible.  Qaiiiagv.  ifaeell,  9-672,'57. 


18669*  In  action  by  A  to  recover  value  of 
goods  wrongfully  converted  by  B,  statement  of 
C  to  A,  in  absence  of  B,  that  latter  had  said  to 
him,  that  he  would  pay  certain  price  for  such 
goods.  if«^d,-  hearsay,  and  incompetent.  Meyer 
v.£^  66-83, '78. 

18670.  Ifstatementsof  a  third  person,  whether 
oral  or  written,  be  given  in  evidence  without  ob- 
jections, their  admission  can  not  be  afterward 
assigned  for  error.  Jvdak  v.  Mieurt,  5  Blf.  171,'39. 

18671.  The  question  as  to  whether  cellar  was 
wet  Iwing  in  issue,  a  witness,  who  had  never  eeea 
it,  was  asked  to  testi^,  from  description  giren 
by  other  witnesses,  and  from  his  own  knowudg^ 
as  to  condition  of  cellar  of  house  fonneri^ 
owned  by  him,  about  a  square  away.  Held;  evi- 
dence inadmissible.    Cook  v.  Fumn,  66-521,  '79. 

18672.  A,  B  and  C  entered  into  a  conspiracy 
to  kill  D.  In  trial  of  A  for  killing,  it  was  proper 
to  prove  that,  in  a  small  bar-room,  were  A  and 
B.  That  room  opened  into  a  hall,  in  which  was 
a  stairway  leading  to  a  room  where  D  was  play- 
ing cards.  That  Bopened  door  from  bar-room  to 
hall,  with  a  pistol  in  his  hands,  and  asked  if  D 
was  up  stairs,  and  said  that  he  was  "  tired  of  wait- 
ing," Perhaps  A  heard  him.  D  was  killed,  on 
a subsequentday.byoDeunknown.  Janet y. Stale, 
64-173r'78. 

18678.  (1)  The  prosecutor  may  show,  by  testi- 
mony of  prosecuting  witness,  or  that  of  other 
witnesses,  that  person  upon  whom  attempt  was 
made,  complained  of  outrage  recently  after  ito 
commission,  and  when,  where,  and  to  whom  it 
was  made.  (2)  He  can  not  prove  name  of  per- 
son charged  with  the  crime  as  narrated  by  ner. 
(3)  On  direct  examination,  practice  is  to  ask 
whether  site  made  complaint  that  an  outrage 
had  been  perpetrated  upon  her,  and  to  receive 
in  answer  a  simple  yes  or  no.  (4)  Such  state- 
ment is  only  corroborative  of  her  testimony,  and 
is  not  evidence  of  fact  upon  which  jury  can  find 
defendant  guilty,  and  inadmissible  when  she  is 
not  a  witness.  (5)  If  defendant  inquires  into 
particulars  of  statements  made  by  prosecuting 
witness,  he  opens  door  to  both  parties  to  do  so. 
(6)  In  an  attempt  to  impeach,  evidence  of  pros- 
ecuting witness  may  be  supported  by  proving 
that  she  has,  out  of  court,  narrated  facts  as  she 
has  testified.    Thompeon  v.  Siaie,  88-39,  '71. 

18674.  Issue  as  to  non-age  of  vendee.  "Think 
B  was  not  of  age;  don't  know  anything  about 
his  Bxt  except  what  I  heard.  Heard  his  mother 
and  himseH  say  he  was  not  of  age.  He  looks  tike 
he  was  of  age."  Held;  evidence  not  sufficient 
to  sustain  a  finding  of  guilty.  Smiik  v.  Stale,  28- 
117-'64. 

13676.  It  is  proper  for  a  witness  to  testify 
that  partpr  on  whose  behalf  he  is  testifying  em- 
ployra  him  to  bring  a  certain  action,  ana  au- 
thorized him  to  employ  assistance,  and  such  tes- 
timony goes  to  prove  a  fact,  and  not  a  mere  de- 
claration.   Nave  V.  Taeker,  70-15,  '80. 

18676.  In  an  action  b^  A  against  B  for  crim- 
inal conversation  with  his  wife,  a  letter,  written 
by  the  wife,  but  never  delivered  to,  or  in  posses- 
sion of  B,  nor  used  by  B  in  trial,  can  not  be  used 
as  an  admission  in  evidence  against  B.  Under- 
vmd  V.  Ltnton,  54-468,  '76 ;  Same  v.  Same,  44- 
72,  '73. 

13677.  It  is  error  to  permit  state  to  prove 
actions  of  one  Jointly  Indicted  with  defendant 
on  charge  of  larceny,  when  parties  are  tried  sep- 
arately and  such  actions  were  subsequent  to  com- 
mitting of  offense.   QNeU  v.  Slaie,  42-346, 73. 
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1S678.  Heamj  eTfdence  should  not  be 
admUted  a^inst  a  defendant  in  criminal  cases, 
but  if  in  hifi  favor  will  be  harmless,  and  case 
will  not  be  reversed  therefor.  Turbmtle  v.&aie, 
4i-490, 73. 

Id679«  The  declarations  of  'a  person  upon 
whom  an  order  for  delivery  of  goods  is  ^iven, 
owned  hy  maker  of  order,  that  he  lias  a  lien  of 
goods,  and  would  not  give  them  up  till  he  was 

5iaid,  are  not  evidence  against  maker.  iAu-te  v. 
hms,  87-98,  '71. 
18680.  A  witness,  denyii^  that  he  had  made 
certain  statements  in  a  former  trial,  can  not  be 
impeached  or  contradicted  by  record  of  his  evi- 
dence at  such  trial,  as  embraced  in  a  bill  Of  ex- 
eeptions,  filed  in  the  case,  when  be  was  not 
a  party.    Glenn  v.  Stale,  46-368,  '74. 

186H1.  Declarations  of  a  husband,  some  time 
after  act,  as  to  what  he  said  to  his  wife  respect- 
ing an  action  done  in  her  behalf,  as  her  agent, 
are  not  admissible  against  her.  Kondnvre  v.  i>of- 
&U,  49-216, '74.   a.  88-335. 

1868S.  A  sued  B,  to  recover  a  share  of  costs 
and  expenses  paid  by  him  in  an  action  institu- 
ted in  name  of  both.  Issue  was  whether  B  was 
a  real  party  to  suit,  or  had  permitted  use  of  his 
name  for  benefit  of  A.  Conversations  between 
B  and  attorneys  of  A,  in  absence  of  A,  asserting 
that  B's  name  was  only  used  to  benefit  A,  and 
that  B  was  nut  to  incur  any  liability,  are  admis- 
sible in  behalf  of  B.  Bleating  v.  Doddti,  58-95,  '76. 

186$8.  After  witness  had  testified  that  right 
to  use  a  certain  patented  medicine  in  certain 
territory  was  wortn  a  certain  sum,  the  court  re- 
fused to  permit  him  to  testify  that  a  stranger, 
who  sai  cl  he  was  from  a  certain  place,  told  him 
that  he  would  give  a  certain  sum  for  iL  Qaiting 
V.  HoDdL  9-572,  '57. 

18684.  Statementa  by  A,  that  he  told  defend- 
ants in  a  bastardy  proceeding,  that  he  knew  that 
other  parties  than  defendant  had  had  sexual 
intercourse  with  relatrix,  at  a  certain  time,  are 
inadmissible.    Ravjlea  v.  Stale,  66-433,  '77. 

18685.  In  an  action  for  seduction  of  plain- 
tiff's wife,  a  letter  written  by  defendant's  wife, 
containing  among  other  things  an  invitation  to 
▼isit,  when  evidence  showed  tliat  defendant  "al- 
lowed his  wife  to  invite  company,"  is  not  admis- 
idble  against  husband.  Letter  is  hearsay.  Dei- 
wUer  V.  BUh,  44-70,  73. 

18636.  It  is  error  to  allow  one  witness  to 
testify  that  a  third  person  told  him  that  rule 
used  by  plaintiff  in  measurement  under  a  con- 
tract was  correct  rule.  It  is  hearsay.  KUlian 
T.  Eigfnmann,  57-480,  77. 

18687.  Statements  made  by  a  wife  to  a  third 
person,  in  hearing  of  husband,  may  be  admitted 
in  evidence  against  husband.  Oebhardt  v.  Bur- 
kttt,  57-378,  77. 

18688.  In  assumpsit  for  goods  sold  and  de- 
livered, plaintiffs  L  and  others,  to  prove  their 
demand,' offered  in  evidence  certain  books  of  ac- 
count, proved  to  be  those  of  steam  mill  com- 
pany. Held;  books,  not  being  proved  to  be  plain- 
tiff's, inadmissible.  Harruon  v.  Lagow,  1  Blf. 
307, '24. 

XYIII.  Camnlative  Evidence. 

18689.  Camnlative  evidence  is  evidence  of 
same  kind  to  same  point.  Thus,  if  a  fact  is  at- 
tempted to  be  proved  by  verbal  admissions,  evi- 
dence of  another  verbal  admission  of  same  fact 
is  camnlative;  but  evidence  of  other  circum- 


stances, tending  to  establish  fact,  is  not.  Houston 
V.  Bmner,  89-376,  '72. 

18690.  The  charter  of  W.  W.  V.  Canal  Co. 
provides  that  signature  of  president,  attested  by 
secretary,  shall  he  taken  as  full  evidence  of  do- 
ings of  company,  but  it  does  not  exclude  other 
evidence  of  their  acta.  Hawkaa  v.  Skmp,  2-342^ 
'50. 

18691.  The  erroneons  admission  of  cnmn* 
Ifttlve  evidence  on  a  point  already  proved,  is 
harmless.    Mavxey  v.  Bowen,  8-193,  '56. 

18692.  A  witness  was  contradicted  by  another 
as  to  subject  of  a  conversation.  Evidence  that 
such  witness  made  such  contradictory  statements 
at  another  trial  is  only  cumulative,  and  may  be 
rejected.    Jngermanv.  Dietrick,  58-9,  '76. 

18693.  It  is  no  error  to  refuse  to  permit  a 
witness  to  reiterate  his  statement  Dodge  v.  Dun- 
ham, 41-186,  '72. 

18694.  Nor  to  refuse  evidence  to  disprove  a 
reply  to  an  answer,  when  evidence  in  support  of 
unswer  is  not  admissible  under  pleading.  Id. 

18695.  Section  2  of  the  act  relative  to  the 
fbrmatlon  of  new  conntles  (Acts  '59,  p.  60),  pro- 
viding a  mode  of  ascertaining  whether  the  peti- 
tioners are  a  majority,  by  reference  to  number  of 
votes  cast  at  last  preceding  congressional  elec- 
tion, was  not  intended  to  render  incompetent 
other  evidence  of  that  fact,  at  least  where  such 
mode  of  proof  is  inapplicable,  as  where  it  is 
asked  to  divide  a  civil  township.  Allen  v.  Hoildler, 
16-15,  '60. 

18696.  A  stipulation  In  a  aabscrlptlon  of 
stock,  by  which  an  order  of  the  board  of  direc- 
tors of  the  companv  was  to  be  accepted  as  evi- 
dence of  a  required^  location  having  been  made, 
does  not  preclude  other  evidence  of  fact;  and 
actual  construction  of  road  is  best  evidence  of  a 
compliance  with  condition.  Jlfoore  v.  If.  A.  ^8. 
R.  Co.,  15-78, '60. 

XIX.  CwDelosive  and  Prfana  Facie  Erldeaee* 

18697.  Plaintiffs,  who  were  employed  to  con- 
struct a  section  of  the  W.  &  E.  canal,  agreed 
with  trustees  that  certificate  of  inspector  should 
be  conclusive  as  to  amount  of  work  done.  Hdd; 
certificate  conclusive,  unless  founded  on  fraud  or 
mistake.  W.  A  K  CaruU  Co.  v.  CWc/y,  6-164, 
'54.  Cited  18-396. 

18698.  Congress  of  U.  S.  can  not  control 
rights  of  partiesin  introduction  orweightof  evi- 
dence in  a  state  court,  in  a  case  purely  under 
state  laws.    WaUaee  v.  Cmum,  84-534,  70. 

18699.  It  n  not  competent  for  legislative 

Sower  to  declare  what  shall  be  conclusive  evi- 
ence  of  a  fact.   WavOan  v.  While,  19-470,  '62. 

18700.  Nor  to  make  a  deed  of  land,  sold  for 
taxes,  conclusive  evidence  of  facts  therein  recited. 
WhUe  V.  Flwn,  28-46,  '64.   Of.  66-213. 

18701.  The  report  of  the  Inspector,  as  to 
completion  of  roati,  is  conclusive  evidence,  un- 
der such  section,  but  not  as  to  subsequent  re- 
pairs. Hvmter  v.  BvnmUlc  2Wmnfe  Co.,  56-213, 
77. 

18702.  A  Jnd^entj  given  In  evidence,  is 
as  conclusive  as  if  specially  pleaded  by  way  of 
estoppel.    Gavin  v.  Graydon,  41-559,  '73. 

18^03.  The  governor's  commission  to  ft 
sherlir,  was  conclusive  evidence  only  of  its 
own  existence;  it  was  ^rima  Jae\e  evidence,  at 
most,  of  facts  recited  in  it  Bd.  Com'a  Boone  Co. 
V.  Ste/e,  61-379,  78. 

18704.  The  coanty  record  of  deeds  show- 
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ins  entry,  hj  recorder,  of  redemption  of  land 
sold  on  execution,  is  notcondnsiTe  CTidence  of 
such  redemption.   NiehoU  v.  Woodruff,  8  Blf. 

493,  '47. 

18705.  Proof  of  possession  of  stock  killed, 
is  prima  /aeie  evidence  of  ownership.  T.  W.  <£ 
W.  R.  Co.  V.  iitevenM,  68-337,  '78. 

1$706.  Written  indoracments.  A  written 
lease,  baring  been  read  in  evidence,  all  tbe 
marks  and  memoranda  upon  it,  liaTing  anpr, 
even  most  remote,  reference  to  any  matter  in 
controrersy,  when  instrument  had  been  under 
control,  and  in  custody  of  a  party  under  whom 
party,  introducing  it,  claimea,  were  thereby  also 
put  in  evidence.  The  indorsements  may  be 
read  to  jury,  or  may  be  referred  to  as  already 
before  them.    iBbeU  v.  Brinhnan,  70-118,  '80. 

18707.  Evidence  of  reputation  ia  inadmissi- 
ble to  prove  partnership.  Earl  v.  HwtL  S  Blf. 
248,  >39;  Maev  v.  Omhs,  16-469,  '60. 

18708.  A  letter  having  been  written  in  the 
name  of  a  co-partnership,  by  one  employed  to 
act  for  them,  the  vresnmptton  would  be.  that 
it  was  written  by  tnem,  or  with  tbeir  knowledge, 
and  was  binding  on  them.  It  is  competent  lor 
them  to  show,  by  whom,  and  under  what  cir- 
cumstances, letter  was  written,  and  that  it  was 
written  without  their  knowledge  or  direction. 
lAnMnftUer  v.  Simon,  4»-82,  '74. 

18709.  A  notarial  protest  of  a  bill  ot  ex- 
change is  presumptive  evidence  of  facts  therein 
stated.   DKkerwn  v.  Tumtr,  12-223,  '69. 

18710*  A  party  who  destroys  evidence  by 
which  his  claim  or  title  may  be  impeached, 
raises  a  strong,  though  not  a  conclusive,  pre- 
sumption against  its  validity.  Thompion  v. 
Thomam,  tM23,  '67. 

18711.  The  simple  killing  of  stecfc  by  cars 
of  a  railroad  company  is  not  prlnu  facie  erl- 
dence  of  negligence  on  part  of  railroad  em- 
ployees, but  such  negligence  must  be  proved  in 
order  to  a  recovery  for  such  killing.  XACR. 
Co.  V.  Means,  14-30, '69. 

18718.  It  was  a  rule  of  evidence  in  chancery 
proceedinf^  that  answer  of  one  through  whom 
others  claim,  must  be  taken  as  against  them  to 
be  prima  lule  troe*  Ttmumd  t.  Melntoeh,  1 4- 
67,^59. 

18718.  Under  this  rule,  answer  of  one 
through  whom  others  claim,  would  be  consider- 
ed as  evidence  against  them,  so  far  as  facts  stat* 
ed  were  relevant  to  issue  made  upon  their  an- 
swer. Id. 

18714.  The  complainant,  in  chancery,  can 

not  introduce  evldenee  tendlaff  to  eontradlet 
a  positive  aTerment  or  charge  in  his  bill.  Id. 

18715.  Where  defendant  ooea  not  profess  to 
answer  from  his  own  knowledge,  it  did  not  re- 
quire two  witnesses  to  overcome  a  denial  in 
bis  answer.  Id, 

18716.  On  appeal  from  a  report  of  apprais- 
ers, under  statute  concerning  ditching  and  drain- 
ing of  land,  at  trial,  it  is  error  to  admit  report 
of  appraisers,  and  assessments  made  ^  them,  as 
evidence  in  their  own  support.  JacKintey  v. 
Bowman,  59-88,  T?.  Cf.  Coyner  v.  Boyd,  6I»-166, 
*76. 

18717.  Such  report  and  assessment  is  not 
pnma  faeut  evidence  of  their  correctness,  when 
appealed  from.  Id. 

18718.  When  evidence  is  evenly  balanced, 
Supreme  Court  will  not  disturb  a  finding  against 
party  having  burden  of  proof.  Such  finding  is 
corzect.  Braamaman  v.  WdU,  54-127, 76. 


18719.  One,  appealing  fmn  a  surrey,  haa 
omu  of  showing  that  it  is  incorrect.  Pmmeg  t. 
MeCormiek,  50-19,  '75. 

18720.  The  bnrden  of  proving  a  former  ad* 
judication,  is  on  party  pleading  it.  Browa  v. 
Slreet,  60-8,  '77; 

18721.  It  Is  presumed  that  not^  on  vhich 
a  justice  rendered  judgment,  remains  in  his  pos- 
session. Id. 

18728.  The  party  upon  whom  burden  of 
proof  rests  is  entided  to  open  and  close  case  tm 
trial.  (2  B.  a  76,  p.  166,  sec.  324  ;  R.  S.  '81, 
633.)  Gatd  v.  Honing,  10-263,  '68;  Lvnam  v. 
Bvetner,  60-402,  '78;  Hamlyn  v.  IfetbU,  87-284, 
71 ;  Ckanp  v.  Brown,  48-575,  74. 

18728.  An  instruction  of  court  to  jury,  "yon 
are  to  presume  defendant  is  innocent  until  his 
guilt  is  established,"  is  not  inconsistent  with 
another  instruction,  "every  man  is  presumed  to 
be  sane,  and  to  intend  the  natural  and  ordinaiy 
consequences  of  his  act."  Qreenley  v.  Stale,  W- 
141,  '77. 

18724.  Note  showing  on  its  face  that  it  was 
f;iven  for  a  certain  consideration,  carries  with 
it  no  preaumpti<m  of  a  settlement  of  all  claims 
between  the  parties.   Bon  v.  BomwO,  60-235, 

'77. 

lS7Sff.  CUvlny  of  notes  Is  prima  fludie  erl- 
dence  of  a  settlement  of  accounts  existing  be- 
tween parties  at  date  of  giving  such  notes. 
Bithop  Y.WeUh,  85-821,  71. 

18726.  If  property  be  put  upon  a  fair  market, 
and  sold  to  the  best  advantage,  within  a  reason- 
able time,  price  realized  is  prima  fliete  evi- 
dence of  its  value,  and  the  price  is  also  prtma 
/one  evidence  of  value  of  such  an  article  as 
would  have  fulfilled  terms  of  warranty.  Over- 
bay  V.  Li<;A^27-27,  '66. 

18727.  The  eertlOcate  under  section  9, 
p.  689,  1  0.  ft  H.,  issued  by  township  trustee, 
exempting  one  from  work  on  highways,  is  •prima 
/one  evidence  of  facts  recited  therein,  and  is  not 
conclusive  against  supervisor.  Trustee  acts  min- 
isterially and  not  judicially.  ShideUr  v.  QmUm 
Tomakip,  28-179,  '64.    (t.  R.  a  '81,  5066.) 

18728.  In  an  action  to  ^uiet  title  or  in  eject* 
ment,  possession  by  plaintiflTprwia  facie  Is  evi- 
dence of  title.  Babmoe  v.  Doe,  6  Bit.  85,  '41 ; 
Skiel  V.  Ferriier,  7  Blf.  574,  '46;  Mom  v.  Doe,  2- 
65,  '50 ;  HoUen  v.  Bd.  Corn's  Lake  Co.,  fiS-194, 
76. 

18729.  When  the  blank  indorsement  of  the 
payee  of  a  bill  of  exchange  was  followed  by  a 
special  indorsement  to  a  person  other  than  the 
plaintiff,  and  this  last  indorsement,  though 
erased,  was  necessary  to  support  the  protest, 
which  was  recited  to  have  been  made  at  the  re- 
quest of  the  last  indorser,  the  possession  of  the 
bill,  after  maturity,  by  the  puintlff,  he  not  be- 
ing known  in  the  chain  of  title  before  that  time, 
nor  as  a  holder,  did  not  raise  an)[presnmptl«n 
that  he  had  acquired  title  before  it  became  due. 
Allam  V.  HtMdi,  17-569,  '61. 

18780.  Where  the  drawer  of  a  Mil  of  ex- 
change makes  payment  after  dishmor  of  tko 
bill*  such  payments  areprima  faae  evideiK»  of 
his  liability  thereon.  WoMhtr  r.  Whiie,  18-136, 
'61. 

18781.  The  giving  of  a  due  bill  is  jirima/aae 
evidence  of  a  settlement  between  parties,  but  if 
given  by  a  payee  of  a  note  to  the  payor,  and  the 
noU  is  not  turrtndered,  there  is  no  such  evidence 
as  to  payment  of  note.  iS^ieneer  t.  Ckrimait, 
215,  'do. 
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XX.  Material  and  lUlerant. 

18782*  Evidence  pertinent  to  issue  should  be 
Admitted,  though  it  may  seem  to  prove  but  litUe. 
Jlarbor  w.  Morpan,  4r~158,  '53. 

18788*  So  if  it  constitute  a  link  in  chain  of 
«vidence  that  is  admissible.  Stale  t.  O'Cbnner, 
4-299,  '53, 

187S4.  The  testimony  of  a  witness  that,  from 
lua  knowledge  of  the  country,  a  railroad  could 
liave  been  built  cheaper  upon  one  route  than  an- 
-other,  is  too  vague  to  influence  a  jury.  Andrewt 
r.  O.AM.S.  Ok,  14-189,  '60, 

13785*  Irrelevant  evidence  is  inadmissible. 
Adamsottv.  Woody  SBii.  448, '40;  TiUoUonv.  Doe, 
id.  590,  '41. 

18786.  Evidence  relevant  to  issue  raised  by 
answer,  and  tending  to  disprove  allegations  of 
•complaint,  should  not  be  excluded.  Mvrphi/  v. 
Jones,  7-529,  '56. 

187S7.  Evidence,  in  contradiction  of  plead- 
insB  of  party  offering  it,  is  inadmissible.  Ortuf- 
^loB     GaddL  80-515,  '63. 

18788*  Where  a  witness  had  testified  that 
right  to  use  a  patented  machine  in  certain  ter- 
ritory was  worth  a  certain  sum,  court  would  not 
permit  him  to  testify  that  an  unknown  person 
had  offered  him  that  sum  for  territory,  but  that 
he,  witness,  had  no  authority  to  sell  it.  Held; 
•evidence  immateriaL  QaUing  v.  NeweiL  9-572, 
'57. 

18789.  Personal  appearance  of  minor,  as 
to  age,  can  not  be  used  lor  or  against  seller  to 
faim  of  liquor.    R»Aiavu»  v.  StaU,  68-235,  >78. 

18740.  A  witness,  in  a  prosecution  against 
A  and  B  for  arson,  having  testified  that  he  and 
B,  at  solicitation  of  A,  and  on  A's  promise  to  B 
that  he  could  have  all  insured  goods  he  could 
•carry  away,  had  set  property  insured  on  tire,  it 
"was  prop^  to  permit  other  witnesses  to  testify 
that,  after  the  tire,  they  had  purchased  of  B  s 
wife,  at  his  house,  goods  such  as  those  insured. 
Johmon  v.  Stale,  65-204,  '79. 

18741.  Action  to  recover  one-half  proceeds 
'Of  a  crop  raised  by  plaintiff  on  defendant's  land. 
Defendant  filed  a  counter-claim  for  labor  per- 
formed in  cultivating  crop.  Held;  not  error  to 
refuse  evidence  showing  relative  value  of  labor 
necessary  to  produce  crop  to  that  which  is  re- 
quired to  prepare  it  for  shipment,  as  it  was  not 
jnaterial.    KeUn  v.  Northington,  78-152,  '80. 

18742*  A  complaint  ior  damt^^,  for  an  un- 
lawful ejection  from  a  railroad  train,  alleged 
""that  his  feelings  were  greatly  outraged  and 
mortified,"  etc.  Held;  evidence  of  sickness  of 
plaintiff's  wife,  and  his  feelings  and  fears  in  re- 
gard to  effect  that  his  delay  and  expulsion  from 
train  might  have  upon  her,  not  admissible.  /. 
B.  A  W,  R.  Co.  V.  MiUigan,  50-392,  '75. 

18748*  When  immaterial  evidence  has  been 
radmitted,  its  admission  can  not  affect  a  Judg- 
ment which  is  correctly  rendered  upon  material 
•evidence.    FdniUa  v.  Shan,  87-469,  '71. 

13744*  In  an  action  to  contest  will  of  a  wife, 
-on  account  of  fraud  or  duress,  evidence  that  a 

Krtion  of  property  was  given  to  her  by  her  hus- 
nd,  is  immaterial,  as  property  affected  by  will 
IS  only  her  separate  estate,  whether  given  to  her 
«r  not.   Noble  v.  Eno»,  10-72,  '62. 

.  1874S*  On  trial  of  an  indictment  for  murder, 
"When  defendant  had  testified  freely  and  at  length, 
in  T^ard  to  his  illicit  and  unholy  love  for  the 
-woman,  wife  of  another  man,  for  murder  of  which 
wmnan  he  was  then  on  trial.  He  had  diligently 


sought  to  create  an  impression  that  he  had  been 
beguiled  and  seduced  by  wiles  and  artifices  of 
the  woman.  He  had  told  the  jury  whatever  he 
thought  might  work  to  his  favor.  He  acknowl- 
edged that  ne  had  met  and  conversed  with  her 
husband.  It  was  not  error  to  ask,  in  cross-exam- 
ination, whether  husband,  in  such  conversation, 
had  not  asked  him  to  leave  bis  wife  alone.  State 
has  a  right  to  draw  out  from  him  any  act  or 
thin^  that  would  throw  any  light  upon  subject 
of  his  examination.  Greenley  v.  State,  60-141,  *77. 

18746.  Condonation  nar  be  inferred  from 
foots  of  coluibiting  of  ■injured  party  with  offend- 
er, after  knowledge  of  offense.  Cohabitation 
will  be  inferred  uom  facts  of  their  living  to- 
gether as  husband  and  wife.  Bums  v.  Bums,  60- 
259,  '77. 

13747.  In  trial  for  forgery  in  uttering  a  fotged  \ 
instrument,  evidence  of  other  forged  writings,  j 
uttered  in  connection  with  forgery  chained,  is 
admissible.   Hardiag  v.  State,  54-359,  '76. 

18748.  When  evidence  is  admitted,  forei^ 
to  issues,  it  should  be  disregarded,  though  admit- 
ted without  objection.  Denbo  v.  WrigU,  58-226, 
'76. 

13749.  A  note  described  in  an  indictment 
showed  a  waiver  of  "  notice  of  protest."  Note  re- 
ceived in  evidence  contained  no  such  words. 
Held  ;  a  fatal  variance.  SharUy  t.  SlaU^  54-168, 
'76. 

18750*  Testimony  as  to  condition  of  mind  of 
a  grantor,  subsequent  to  execution  of  deed, 
sought  to  be  declared  void  on  account  of  insan- 
ity, is  admissible  as  tending  to  show  his  condi- 
tion at  time  of  execution.  NiehU  v.  Thomas,  58- 
42,  '76. 

13751.  Action  for  breach  of  warranty  of  a 
ditching  machine.  The  question  was :  "Would 
the  mactiine  sold  perform,  in  a  certain  manner, 
at  a  certain  place,  as  specified  in  the  warranty?*' 
ffeM ;  evidence,  as  to  manner  in  which  it  per- 
formed, at  a  certain  place  in  another  state,  was 
competent,  as  tending  to  prove  its  capacity  at 
place  specified  in  warranty.  Baber  v.  Riekart, 
52-594,  '76. 

13758.  Evidence,  having  a  tendency  to  prove 
matters  in  issue,  is  admissible.  Daman  r.  Ma- 
Mahin,  87-241,  '71. 

18753.  On  trial  for  murder,  statements  of 
deceased,  made  before  commission  of  act,  and  not 
made  in  presence  or  hearing  of  defendant,  are  not 
admissible.   Cheek  v.  State,  35-492, 71. 

18754.  Nor  statements  of  a  man  supposed  to 
be  one  killed  for  purpose  of  identifying  such 
person  as  one  so  killed.  Menkon  v.  Stcie,  51- 
14,  '75. 

13755.  Proof  of  assault  and  battery  on  Mis. 
Grubbs  could  not  sustain  a  prosecution  for  an 
assault  and  battery  on  Caroline  F.  Grubbs.  Me- 
Laughlin  v.  State,  52-476,  '76 ;  id.  279,  '76. 

18756*  Error,  in  refusing  to  instruct  thatoer^ 
tain  evidence  constitutes  a  variance,  Is  not 
available,  when  evidence  is  not  in  record.  WU* 
V.  Spencer,  51-253,  '75. 

13757.  Action  on  a  note  executed  by  A  B  & 
Co. '  Note  in  evidence  was  signed  by  A  &  B  &  Co. 
Held ;  no  material  Tarlance*  QUugow  v.  HM», 
62-239,  '75. 

13758*  An  indictment  charaed  assault  and 
battery  on  "  Ellsa  Wetborn."  Evidence  showed 
such  offense  committed  on  "Mrs.  Welbom." 
Held;  evidence  insufficient  to  convict.  JIfe- 
Lauoklin  v.  State,  52-279,  '76. 

13759*  In  an  action  by  owner  of  middle  third 
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of  a  tract  of  laod,  inTolviog  location  of  Knitb- 
ern  boundary  line  of  such  tract,  a  deed  conver- 
ing  land  adjoining  on  north,  describii^  north- 
ern boundary  of  said  tract,  is  not  proper  evi- 
dence, and  its  admission  is  error.  The  northern 
boundary  line  is  not  in  controversy.  Nor  was 
owner  of  land  on  south  a  party  to  such  deed, 
and  bound  by  it.  Bekler  t.  Weybum,  59-143, 
'77. 

18760.  Id  a  proceeding  to  appropriate  land 
for  a  railroad  company,  evidence  of  ralae  of 
the  land  must  be  confined  to  time  it  was  taicen. 
L.C.A&RCO.  V.  Buchanan,  52-163,  76. 

18761.  Legitimate  evidence  to  prove  proper 
pleadings  is  admissible.  Turner  v.  Campbell,  o9- 
•m,  '77. 

18702.  Wliere  an  infant,  for  a  long  period, 
worked  for  his  employer,  and  received  a  part  of 
his  wages,  and  his  employer  credited  balance  of 
bis  wages  on  a  note  ^iven  by  infant  for  purchase 
of  stock,  and  such  infant,  during  his  minorltv, 
disaffirmed  his  contract  for  purchase  of  etock, 
and  brought  suit  against  his  employer  for  balance 
of  his  wages,  it  is  not  necessary  for  him  to  prove 
value  of  nis  services  when  amount  credited  by 
his  employer  on  note  is  in  evidence,  that  is  prima 
facie  evidence  of  value  of  such  services.  Ink'polU 
Ckah-  Man'fy  Co.  v.  Wileox,  69-429,  77. 

18763.  When  an  action  is  brought  to  recover 
damages  to  person  of  plaintiff,  and  it  is  shown 
thatplaintin  is  a  practicing  physician,  it  is 
competent  to  prove  effect  of  injury  on  iiis  phys- 
ical ability  to  practice  his  profession.  City 
Iftd'poli»  V.  Oagton,  6ft-224,  77. 

18764.  In  such  a  case,  it  is  not  error  to  reject 
evidence  offered  by  the  defendant,  that  it  is  an 
universal  custom  among  physicians  and  sur- 
geons not  to  charge  members  of  profession  for 
services  rendered.  Whenever  it  is  proper  to 
prove  such  services,  fair  value  of  same  is  legal 
rule,  even  though  they  might  be  rendered  gra- 
tuitously. Id. 

13765.  In  action  against  a  city  for  negli- 
gently permitting  an  obstruction  upon  sidewalks 
of  a  street,  it  is  proper  for  plaintiff  to  prove  an 
ordinance  passea  by  said  city,  touching  duties 
of  commissioners  of  streets,  oa  issue  of  negli- 
gence. Id, 

18766*  When  a  part  of  a  conversation  in 
evidence  is  admissible  and  can  not  be  separated 
from  a  portion  not  admissible,  jury  should  be 
instructed  that  latter  portion  should  not  be  con- 
sidered for  any  purpose.  Ftetcher  v.  State,  49- 
124,  74. 

18767.  Where  a  complaint  to  set  aside  a 
deed  was  not  grounded  on  incapacity  of  grantor, 
but  on  non-delivery  of  instrument,  testimony 
of  incapacity  was  held  to  be  irrelevant.  Dear- 
moTtd  V.  Dearmtmd,  12-455,  '59. 

18768.  Testimony  sought  to  be  evoked  on 
cross-examination,  which  is  not  germane  to  any 
matter  testified  to  on  examination  in  chief,  and 
not  pertinent  to  issue,  must  be  ruled  out.  Id. 

13769.  Evidence,  admitted  under  an  issue  on 
bill  and  answer,  as  though  a  general  replica- 
tion had  been  filed,  without  objection,  if  consist- 
ent with  case  made  by  the  bill,  may  have  its  full 
weight  in  determining  cause.  Eamhart  v.  Rob- 
trtaon  10-8,  '67. 

18770.  Inaction  on  a  joint  note, against  sev- 
eral defendants,  when  evidence  was  admitted 
tending  to  show  that  plaintiff  accepted  a  note  of 
one  of  defendants,  "  to  apply  "  on  the  joint  note, 


it  is  proper  for  plaintiff  to  show  that  second 
note  is  unpaid.    BiU  v.  Sleeper,  58-221,  '77. 

18771.  Upon  an  indictment  for  larceny,  evi>\ 
dence  is  not  admissible  to  show  that  defendant  ) 
had  a  general  disposition  to  commit  that  ofleuse.  / 
Smith  V.  Slate,  10-106,  '68. 

18772.  Indictment  forreceiring  stolen  prop-  i 
erty.   State  was  permitted  to  show  that  person  j 
of  whom  defendant  had  received  the  property,.' 
had  stolen  other  property.  Held;  error.  Mo- 
Intinv.  Stale,  10-26,  '57. 

18778.  Defendant  was  charged  with  murder,, 
by  infliction  of  mortal  wounds.  Not  error  to  ad- 
mit evidence,  that  on  day  of  murder  defendant 
carried  weapons  with  which  such  wounds  might 
have  been  made.    Merrick  v.  StitU,  68-327,  '78. 

18774.  Evldeneeandproof  must  be  limited 
to  issues  formed.   SttxU  T.  &  Haver,  8-282,  'd«. 

18775.  In  an  acticm  brought  by  A,  against 
B,  for  services  rendered  by  him  as  an  attorney 
at  law,  in  a  case  in  which  B  and  thirteen  others- 
were  defendants,  B  oflered  to  prove  that  A  had 
been  paid  by  one  of  his  thirteen  co-defendants 
$40,  and  $12  by  another,  for  his  services.  The 
court  refused  to  admit  evidence.  The  jury  found 
specially  that  services  sued  for  were  rendered 
for  B  alone.  Hdd,-  evidence  excluded  was  ir- 
relevant; such  payments  must  be  presumed  to> 
have  l>een  made  on  separate  liability  of  those- 
who  made  them.    Flamng  v.  Flam,  8-363,  '66. 

18776.  Complaint  by  A,  B  and  C  against 
executor  of  £.  The  complaint  allied  that  E, 
in  his  life-time,  in  consideration  of  rescindii^a; 
sale  of  real  estate  sold  by  him  to  plarntins^ 
was  indebted  to  them  severally  in  tollowing 
sums:  A,  $200;  B,$200;  and  C,  $100;  payable 
according  to  effect  of  a  certain  writinf^,  as  fol- 
lows ;  E  agrees  to  pay  what  he  thinks  is  right, 
in  case  of  a  quit-on,  to  A  and  B  $200  each,  anir 
to  C  $100,  each  to  be  paid  one-half  on,  etc.,  and 
the  balance  on,  etc.  Averment,  that  several 
sums  were  due  and  unpaid,  etc.  The  all^a- 
tions  in  complaint  having  been  denied,  the 

glaintiffs,  having  first  shown  instrument  to  be  in 
:*s  handwriting,  ofiiered  it  in  evidence  to  the- 
jury,  and  then  proved  by  a  witness  that  in  a 
conversation  between  him  and  testator,  latter 
said  he  owed  A,  B  and  C  $500.  Beid;  evldmce 
concerning  conversation  did  not  apply  to  cause- 
made  by  com  niaint.    Oobvra  v.  HaU,  7-291,  '66. 

18777.  W  here  the  issue  was  as  to  fraudulent- 
representation  of  solvency  of  a  certain  corpora- 
tion on  part  of  defendant,  a  statement  made  by- 
defendant  that  "  he  had  no  confidence  in  tte 
concern,"  is  immaterial,  when  it  was  shown  by 
other  evidence  that  such  want  of  confidence  was- 
in  the  board  of  directors,  and  not  in  the  solvency- 
of  the  concern.    Cones  v.  Binford,  54-516,  76. 

13778.  Proof  of  reputation  of  solvency  or  in- 
solvency of  a  person,  is  no  evidence  of  payment 
or  non-payment  of  a  certain  debt  by  him.  Bt^tav 
V.  Bd.  Cam's  Lake  Co.,  66-194, 76. 

18779.  Action  bvA  torecoverdamagestohiaV 
property  by  reason  of  proximity  of  certain  I 
mills.  Held;  evidence  that  Bwas  not  injured''  ) 
by  proximity  of  similar  mills  to  his  property,  / 
is  not  admissible  for  irrelevancy.  Hudson  v. 
Densmore,  68-391,79. 

1S780.  A  sold  certain  school  lands  to  B,  and- 
brought  suit  for  purchase-money.  B  sought  to 
injoin  action,  for  reason  that  A  had  conveyed* 
no  title,  and  had  made  fraudulent  representa- 
tions thereto.   A  claimed  titleby  virtue  of  deed: 
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from  C,  who  had  bought  of  county  auditor  and 
had  lo6t certificate.  Chad  died.  A  offered  in  ev- 
idence register  of  sale  kept  hy  auditor  for  pur- 
[>ose  of  snowing  such  sale  and  issuance  of  a  cer- 
tificate. He  also  ofiered  in  evidence  affidavits 
and  petition  of  heirs  of  C  for  a  new  certifi- 
cate in  placeof  the  lost  one.  A.tso,  evidence  of 
issuance  of  such  newcertifisate  to  heirs  of  C.  This 
evidence,  on  objection,  was  not  admitted.  Held; 
this  was  error.  Hinkle  v.  Margerum,  &0-240,  '75. 

18781.  On  the  issue  whether  a  street  gutter 
was  in  good  repair,  it  was  not  error  to  admit 
evidence  as  to  its  condition  a  year  after  period 
in  question,  upon  statement  of  counsel  that  he 
proposed  to  snow  that  its  condition  had  not 
changed  duringsuch  year.  C%/tuPpoIisT.  SoUi, 
72-196,  m 

13782.  Where  defendant  offered  to  prove,  on 
trial,  the  names  of  certain  persons  not  named  in 
pleadincs,  as  being  peisons  referred  to  by  words 
<*and  otners,"  in  assignment  of  note,  which  was 
foundation  of  suit  Held;  there  being  no  aT6r> 
ment  in  the  answer  to  which  such  testimony 
would  have  been  applicable,  it  was  properly  ex- 
cluded.   Crawford  v.  Redway,  62-573,  '78. 

13783.  Action  to  recover  damages  for  "ol>- 
structing  a  water-course  on  May  1,  °76."  Held; 
error  to  admit  evidence  to  prove  similar  inju- 
ries done  atdifferent  times  beforesaidday.  Mah 
V.  Afule,  68-425, 78. 

13784*  The  admission  of  a  tax  receipt  as  evi- 
dence of  payment  of  taxes  of  a  party,  is  not  er- 
ror, though  it  does  not  show  who  paid  money. 
Other  evidence  may  show  who  paid  it.  In  this 
case  it  was  necessary  to  show  that  taxes  were 

Said  by  party  showing  receipt.  Deaman  T.  Ife- 
foAin,  37-241,  '71. 

18?  8&>  Action  by  A  for  damages  for  a  breach 
of  contract  by  B  to  furnish  and  deliver  logs  to 
A,  to  be  sawed.  B  answered  that  he  delivered  a 
portion  of  logs,  and  they  were  sawed  in  such  un- 
workmanlike manner  that  lumber  was  worth- 
less, and  A  refused  to  saw  properly.  A  replied 
with  a  general  denial.  On  trial,  B  ofTered  evi- 
dence tending  to  show  unworkmanlike  character 
of  sawing,  by  proving  that  lumber  sawed  was  bad. 
A  offered  evidence  to  show  that  logs  sawed  were 
of  such  a  character  that  good  lnml>er  could  not 
be  made  of  them.  This  evidence  was  refused 
DDtil  A,  by  leave  of  court,  over  objections  of  B, 
filed  an  additional  reply,  averring  fact,  and  then 
evidence  was  admitted.  The  trial  went  on,  jury 
not  being  re-BWorn,  B  again  objecting.  A  alleged 
that  this  was  sufficient  error  to  grant  a  new  trial. 
Held;  the  evidence,  when  first  offered,  should 
have  been  admitted.  It  tended  to  show  that  lum- 
ber was  not  bad  because  of  unskillful  sawing.  The 
additional  reply  did  not  change  issue.  The  er- 
ror regarding  additional  reply  was  harmless. 
Dunn  v.  Johnstm,  33-54,  70. 

18786.  Action  for  damag^  for  burning  house 
and  personal  property.  Plaintifi'  testified  that 
"some  of  the  things  came  to"  her  from  her  de- 
ceased husband.  Defendant  sought  to  prove,  by 
clerk  of  court,  that  decedent  was  intestnte,  and 
his  estate  was  worth  less  than  five  hundred  dol- 
lars, on  which  no  letters  of  administration  had 
been  issued,  and  which  had  not  been  set  off  to 
plaintiff.  Held;  in  absence  of  evidence  showing 
that  such  peraonal  property  belonged  to  estate 
of  decedent,  and  descended  to  his  widow,  evi- 
dence offered  was  irrelevant.  Burnett  v.  Overioa, 
67-557.  79. 

18787.  A  was  indicted  for  murder.   B,  at  a 


former  trial  of  a  co-consptrator,  had  testified 
falsely.  She  was  indicted  for  perjury.  She  told 
A  she  had  a  mind  to  confess  guilty,  and  tell  the 
whole  truth.  A  replied  "it  would  do  her  no 
good.  He  had  a  revolver  in  his  boot  for  all  those- 
who  went  back  on  him."  HeJd;  proper  to  show 
that  when  A  was  arrested  he  had  a  revolver  in 
his  boot-leg.  Jones  v.  Stale,  64-473,  '78. 

13788,  It  is  error  to  permit  S  to  testify  that, 
he  bought  hogs  at  a  certain  rate  on  a  certain  day, 
to  corroborate  testimony  of  B,  that  contract  made' 
b^  him  with  N  was  at  the  same  price.  The  ques- 
tion at  issue  was  price  of  hogs  sold  by  B  to  N- 
Newby  v.  Rogers,  40-9,72. 

13789.  When  the  complaint  contains  one 
paragraph  to  recover  an  agreed  price  for  real 
estate  sold  ;  and  one  paragraph  to  recover  value 
QuoHlum  tvlebal,  under  latter,  evidence  of  value  of 
land  is  admissible.  -Scan^  v- i>u&(ng,  56-257,'76.. 

18790.  That  which  is/material  to  be  alleged 
in  pleading  must  be  proved.  I^xivlding  v.  Harvey,. 
7-429,  '56. 

13791.  If  an  instrument  of  writing  be  stated 
in  pleading  to  have  been  made  on  such  a  day, 
without  alleging  when  it  was  dated,  an  instru-- 
ment  dated  on  a  different  day  from  that  stated, 
may  be  given  in  evidence.  JiemingUm  t.  Hmru^ 
6Blf.  63, '41. 

13792.  By  consenting  to  admission,  by  an- 
other, of  irrelevanteTidence,onedoes  not  acquire 
a  right  to  introduce  similar  evidence.  ShsM  v- 
State,  25-207,  '65. 

13793.  Demand  and  refusal  afford  evidence- 
of  conversion,  but  not  the  only  evidence.  Bvingtr 
V.  Roddy,  70-26,  '80. 

18794.  The  fact  that  a  similar  will,  execu- 
ted ten  years  before,  was  procured  by  undue  in- 
fluence, is  not  a  circumstance  that  jury  ma^  con- 
sider in  deciding  whether  or  not  execution  of 
one  in  issue  was  so  procured.  Turner  Cook.  86— 
129,  71. 

13795.  Where  a  different  instrument  front 
that  which  the  party  supposes  he  is  executing,, 
is  fraudulently  substituted  by  other  party  to  it,, 
there  can  be  no  doubt  but  that  this  is  fraud. 
The  party  does  not  do  what  he  meant  to  do.  By^ 
m  V.  Dwsiter^,  40-198, 72. 

18796.  ErMence  that  the  name  of  defend- 
ant was  not  in  his  handwriting,  and  that  it  was 
put  tliere  without  his  authority,. is  not  admissi- 
ble under  an  answer  alleging  such  facta.  Unihank- 
V.  Henry  Co.  Turnpike  Co.,  6-125,  '56;  Byeny.. 
Dougherty,  mpra. 

13797.  Evidence  that  defendant  offered  to,, 
and  plaintiff  refused  to,  carry  out  contract,  in, 
consideration  of  whiclu  instrument  sued  on  was. 
given,  is  not  admissible  under  such  an  answer.. 
Syers  v.  Douahert^,  aupm, 

13798.  Ii  an  indictment  for  assault  and  bat- 
tery alleged  that  battery  was  done  with  a  certaini 
instrument,  proof  tliat  it  was  done  with  a  differ- 
ent one,  is  no  variance.  Byanv.&aie,  52-167,75.. 

13799.  When  thecomplaintwas  thecommon. 
count,  and  the  bill  of  particulars  was  thus:  "A 
to  B,  debtor,  to  fourteen  years  and  seven  months** 
service,  work,  and  labor,  ending  on  December  25, 
'60,  of  the  value  of  $3,000,"  it  was  JJeW,  that  evi- 
dence was  admissible  of  the  character  in  which 
services  were  rendered,  viz. :  as  foreman  and  gen- 
eral manager,  and  of  their  value  thus  rendered^ 
which  value  could  be  deduced  from  all  circum- 
stances, including  success  or  failure  to  make 
money  by  them,  as  one.  Adams  v.  AdanUy  23-^ 
60, '64. 
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13S00.  Fraud  may  be  found  from  circam- 
^Stauces  as  well  as  from  positive  evidence.  Rhodes 
T.  Gncn,  36-7,  71 ;  A'eal  v.  OiUa^,  6G-451,  "77. 

ISSOi.  The  assessment  lists  for  taxation,  and 
tax  duplicate,  are  admissible  in  evidence,  to 
show  ioaoivency.  Oravcaa  v.  Dtiiuan,  56-^7, 
*76. 

18803.  Statements  of  an  attoniejr,  acting 

f;nerally  for  a  client,  are  not  admissible  against 
is  principal.  HoUen  v.  Bd.  Oom'a  Lake  Co.,  55- 
194,  '76. 

18808*  In  an  issue  between  A  and  B,  as  to 
irhich  was  principal  or  surety  on  a  note  given 
for  borrowed  money,  B  showed  that  when  note 
-was  executed  A  took  the  money.  Held  ;  A  should 
l>e  permitted  to  rebnt  inference  that  he  was  prin- 
•cipal,  to  introduce  evidence  of  fact  that  B  was, 
at  time  of  loan,  indebted  to  him,  as  a  circum- 
.stance  to  support  his  own  testimony,  that  B  had 
procured  loan  to  pay  him.  Harvey  v.  Oabom, 
SSr-SS5j  '77. 

18804.  To  defeat  collection  of  toll,  defendant 
offered  in  evidence  certain  contracts  made  by 
•directors  of  a  gravel  road  for  its  construction, 
to  prove  that  road  was  not  constructed  accord- 
ing to  law.  Held  ;  evidence  too  remote  of  a  fact 
susceptible  of  direct  proof.  Slipp  y.  i^trmg  Mill, 
■dje..  Gravel  R.  Co.,  54-16,  '76. 

18805.  The  complaint  alle^  "that  the  de- 
fendant run  through  the  gate,  and,  though  the 
keeper  was  present,  "refused  to  pay  said  toll." 
Evidence  showed  that  the  defendant  stopped 
hefore  the  gate,  and  informed  the  keeper  of  his 
refusal  to  pay  toll  "  because  the  company  was 
not  entitled  to  any."    Held;  no  variance.  Id. 

18800*  The  court  suppressed  so  much  of  a 
■deposition  as  contained  testimony  as  to  the  value 
of  the  property  about  a  year  after  conversion. 
Held;  ruling  was  proper.  Yeaier  v.  MuUea, 
-2S-662,  '64. 

1S806S.  If  eTtdence  was  coupled  with  a  pro- 
fessional statement  that  other  testimony  would 
further  connect  circumstances,  such  action  might 
have  been  error.  Id. 

18807*  Quwre:  what  was  value  of  land  at  a 
certain  time?  Evidence  of  what  owner  offered 
to  take  one  year  before  is  inadnussible.  Cmue 
Y.  Holman,  19-30,  '62. 

1S808»  The  best  and  only  legitimate  evi- 
dence would  be  opinion  of  witnesses  who  had 
personal  knowledge  of  it,  and,  from  their  own 
observation,  were  acquainted  with  its  value.  Id. 

18809.  Where  a  married  woman  beeomes 
"the  porehaser  of  real  estate,  but  takes  title, 
in  first  instance,  by  bond  to  her  husband,  and, 
after  payment  of  purchase-money,  takes  a  deed 
in  her  own  name,  and  property  is  alleged  to  be 
her  husband's,  and  is  attempted  to  be  subjected 
to  payment  of  his  debts,  it  is  competent  for  her 
to  give  in  evidence  all  the  cirenmgtances  at- 
tending, and  the  reason  for  taking  of  the  bond 
in  her  husband's  name,  for  purpose  of  removing 
any  inference  which  might  arise  therefrom, 
prejudicial  to  her  rights.  Howe  v.  Y<^,  20- 
409,  '63. 

18810.  An  order  by  A  to  B,  to  manufacture 
certain  articles  at  a  certain  price,  and  that  he 
would  pay  for  them,  is  admissible  in  eridence 

a  '*  met  tending  to  show  article  ordered  to  be 
made,  and  contract."  Btmon  v.  ChoaU,  20-258, 
'63. 

18811.  In  Jngtliying  a  homicide,  in  de- 
fense of  a  person,  property,  etc.,  it  is  competent 
to  give  in  evidence  any  bets  tendli^  to  show 


the  Intention  with  which  attack  was  made,  sad 
that  defendant  had  reasonable  grounds  to  believe 
that  it  was  necessat^  to  resist  it  as  he  did,  sad 
he  may  show  relations  previously  existing  be- 
tween nimself  and  deceased  for  an  ind^nite 
period.  DeForegt  v.  Sude,  21-23,  '63;  Dula  v. 
Stefc,  11-567,  '68. 

18812*  Also,  any  facts  tending  to  ^w  eluu^ 
acter  of  attack  which  lie  resisted.  Dateij.Slalt, 
mipm.   Cf.  87-'67. 

18818*  Action  by  a  physician  for  valae  of 
his  services,  alleged  to  be  worth  $1.50  per  visit, 
on  an  implied  contract.  Hdd  ;  defendant  mar 
introduce  evidence  to  show  "that  previously,  ami 
up  to  the  commencementof  the  account  in  i}ua- 
tion,  the  plaintiffhad  been  bis  family  physician," 
and  had  charged  and  settled  with  defendant  it 
rate  of  from  50  cents  to  $1.50  per  visit  for  simi- 
lar .services  and  treatment,  and  that  no  new  con- 
tract, etc.,  had  been  made,  etc.  iSidaia'  r.  /U* 
ter,  19-310,  '62. 

18814.  It  is  error  to  admit,  in  evidence,  fldH 
representations  to  other  parties,  not  in  pres- 
ence of  prosecuting  witness,  similar  in  character 
to  those  charged  in  indictment ;  also,  to  admit 
evidence  of  declarations  of  a  third  party  to  effect 
that  representations  of  defendant  were  ftlia 
IWrfv.  Slate,  81-514,  '69. 

18815.  Also,  in  a  civil  action.  Qtrbhtv.Ftai, 
19-459,  '62. 

18816.  In  action  for  damages  by  a  femile 
against  her  seducer,  it  may  be  ahown,  that  se- 
duction was  accomplished  by  means  of  a  prom- 
ise of  marrii^;  and  all  fhcts  and  clreui* 
stances  which  constituted  the  meats  of  iii 
accomplishment  may  be  allied  and  prond. 
Lee  V.  Hefiey,  21-98,  '63. 

18817.  On  trial  of  Indictment  for  ntte^ 
In^  and  putting  off  counterfeit  coins,  wbm 
coins  of  same  kind  had  been  passed  on  prosecut- 
ing witness,  at  same  time,  by  another  penoa 
than  defendant,  ttnd  he  can  not  identify  those 
received  from  latter,  it  is  competent  for  bimto 
produce  all  coins  to  jury,  and  testify  that  a  cer- 
tain number  of  them  were  received  from  defend- 
ant.   McGregor  v.  SUUe,  18-9,  '60. 

18818.  In  a  proceeding  to  contest  a  will  for 
unsoundness  of  mind,  etc.,  and  undue  execution 
of  will,  evidence  of  amount  of  propertv  owned 
bv  widow  when  she  named  testator  b  wut^ 
rial  and  Inadmissible ;  also,  evidence  of  a  pe- 
tition for  a  divorce,  which  had  been  filed  DT 
widow  against  testator,  after  execution  of  will, 
which  proceeding  was  pending  at  timeof  deatk 
WUIeit  V.  PorUr,  42-250,  '73. 

18819*  To  show   the  character  of  certain) 
tele^ph  poles  which  felt  down,  it  is  error  to  > 
admit  evidence  of  character  of  poles 40or  60 
rods  away,  unconnected  with  any  further  en- 1 
dence  that  such  poles  were  of  same  kind.  W- 
U.  Tel.  Co.  V.  Lem,  47-552,  '74. 

18820*  When  parties  paid  certain  rates  thrt 
they  had  contracted  to  pay,  evidence  as  to  what 
rates  were  customary  is  Irrelerant  and  iMtt- 
terial.   ^ng  V.  EnUrpriae  Int.  Ok,  45-43,  "TS. 

18821.  Evidence  to  establUh  that  a  haebaod 
is  agent  for  hU  wife  must  be  so  clear  and  sattf- 
factory  as  to  remove  equivocal  character  of  their 
relationship.   iioNw/t  v.  ffefn,  44-290, '73. 

18822.  In  an  action  by  husband  and  wife  to 
recover  rent,  it  is  not  error  to  allow  evidence 
that  defendant  negotiated  with  husband,  whffl 
he  rented  premises,  as  tending  to  show  'h**'**' 
ter  was  an  agent  for  wife,  and  that  a  surreodtf 
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to  him  may  be  proper.  Woodward  v.  lAndkg, 
48-333,  73. 

13828.  When  eridence  which  is  imnute- 
rial  is  admitted,  and  it  is  not  shown  to  hare 
been  injurious  to  the  party  objecting,  it  is  harm- 
less error.  St.  L.  &  S.  E.  K  Oo.  v.  Malkiaa,  50- 
«o,  '75;  &>aTk»  v.  Heritage,  46-66,  '73;  Vim  Vfu>- 
ier  V.  MeKUHp,  7  Blf.  578,  '45. 

18824.  In  an  action  for  damages  for  an  un- 
lawful ejectment  of  a  passenger  from  a  train,  it 
is  competent  for  a  witness  to  testify  to  what  he 
beard  said  by  parties  during  transaction,  leav- 
ing it  to  others  to  identify  partiea  who  made 
statements.  /.  P.  &  C.  R.  Co.  v.  Anif»my,  48-183, 
73. 

18825.  The  S.  C.  will  not  reverse  a  judgment 
for  admlssfon  of  immaterial  eridence.  Dav>- 
■ton  T.  HaaphUL  50-422, 75 :  Snyder  v.  Snyder,  id. 
492. 

13826.  The  admission  of  IrreleTant  and 
ill^al  eridence.  on  a  point  not  in  issue,  when 
Terdict  was  not  based  upon  it,  nor  influenced 
thereby,  is  a  harmless  error.  FkUia  v.  Jo/auon, 
46-139,  77. 

18827.  When  state  has  introduced  in  evidence 
actions  of  defendant,  in  holding  a  whispered 
conversation  with  wiiTe  of  murdered  man,  it  is 
«rror  not  to  permit  defendant  to  testify  what 
'Conversation  was.    Morrow  v.  Slate,  48-432,  74. 

13838.  A  complaint  alleged  that  defendant, 
a  railroad  company,  did  negligently  and  care- 
lessly set  on  fire  premises  of  plaintiff,  by  sparks 
and  coals  of  fire  escaping  from  an  engine  of  de- 
fendant. Held;  no  variance,  to  show  that  rub< 
bish  of  defendant,  adjoining  premises  of  nlain- 
tLff,  was  first  ignited  from  said  engine,  ana  thus 
fire  was  communicated  to  plaintiff's  property, 
T.  W.  A  W.  R.  Co.v.  Wand,  48-476, 74. 

13829.  No  error,  to  refuse  to  allow  relatnx, 
in  a  bastardy  proceeding,  on  cross-examination, 
to  answer  following:  "Did  you  say  to  L  P,  at 
the  time  the  child  was  begotten,  tliat  you  lilEed 
£  R  a  great  deal  better  than  you  did  the  defend- 
ant." It  was  not  relerant.  SawUa  r.  Slata,  58- 
433,  '77. 

18880.  Nor  same  question  with  following: 
*'  Because  the  defendant  would  not  talk  to  you." 
Jd. 

18831.  Evidence  that  relatriz,  in  a  bastardy 

Sroceeding,  received  gifts  from  a  man  other  than 
efendant,  is  not  admissible.  Id. 
18882,  Evidence  that  a  third  party,  D  N, 
told  witness  that  he  had  time  set  down  when  he 
-went  with  relatrix  in  a  bastardy  proceeding, 
and  if  her  time  was  not  right,  he  would  beat  or 
marry  her,  is  not  admissible,  though  it  contra- 
dicts testimony  of  D  N,  that  he  had  made  no 
such  statement.  Id. 

18833.  An  allegation,  in  a  complaint,  that 
plaintiff  was  prevented  from  taking  any  steps  to 
set  aside  a  default,  or  to  reform  a  judgment,  by 

£tomise  of  defendant  that  judgment  snould  not 
e  enforced  for  an  excess,  admitted  to  be  too 
large,  is  sufficient  to  let  in  proof  that  plaintiff 
was  about  to  take  such  steps.  Blimrd  r.  Brms, 
58-74,  77. 

18884.  When  a  verified  answer  of  non  eat  Jac- 
turn  is  filed,  evidence  thereunder,  of  alteration, 
may  be  admitted.  Cobum  v.  Webb,  56-90,  77; 
Holiand  v.  Hatch,  11-497,  '58. 

18885.  When  complaint  makM  a  demand, 
<Hi  account  of  one  fund,  in  hands  of  trustee,  evi- 
dence  td  payments  or  transactions,  on  account 


of  another  fund,  in  hands  of  same  trustee,  is  not 
admissible.    Robiwm  v.  •State,  ttO-26,  '77. 

18886.  Where  evidence  is  offered,  tending 
to  prove  only  one  of  several  links  necessary  to 
maintain  the  issue,  it  is  not  error  to  reject  it 
when  no  offer  is  made  to  prove  other  essential 
links.  Ind'poH*  F.  &  M.  Co.  v.  Herkimer,  46- 
142,74. 

18887.  A  party  can  not  ctnnplain  of  rejec- 
tion of  evidence,  unless  rec<Htl  shows  he  was  in- 
jured. LeU  V.  Homer,  6  Blf.  296,  '40;  Jn^jxAit 
F.&M.Co.  V.  Herkimer,  supra. 

XXI.  Opinions  and  Comparison  of  Hand- 
writing. 

18888.  In  action  against  a  railroad  company 
for  injuries  caused  by  n^ligence  of  company, 
it  is  not  competent  for  plaintiff  to  give  as  evi- 
dence his  estimate  of  amount  of  damages  he 
had  sustained.  Though  amount  found  may  be 
less  than  such  estimate,  S.  C.  can  not  say  that 
it  was  not  influenced  by  such  estimate.  0.  <£  Jbf. 
R.  Co.  V.  Nicklaa,  71-271,  '80. 

18839.  Opinion  of  expert  as  to  genntneness 
of  siffnatnre  to  n  note,  based  upon  compari- 
son with  a  signature  admitted  by  defendant  to 
be  his,  is  admissible.  Fitrgey  v.  FirttNaLB'k  Gam- 
bridge  City,  66-123,  79. 

18840.  But  where,  on  trial  for  assault  with 
intent  to  murder,  state  proved  by  a  witness  a 
previous  admission  by  defendant  that  a  certain 
instrument  was  in  his  handwriting.  Hetd; 
opinion  of  expert,  based  upon  such  comparison, 
that  another  writing,  containing  threats  of  vio- 
lence against  prosecuting  witness,  was  written 
by  same  person,  incompetent.  Jonea  v.  State,  60- 
241,  77. 

18841.  It  is  not  error  to  refuse  to  permit  a 
witness  to  give  his  opinion  as  to  soundness  of 
mind  of  another,  when  it  is  not  shown  that  he  is 
possessed  of  requisite  knowled^  and  facts  from 
which  he  had  formed  any  opinion  which  would 
be  competent  evidence.  Suthaiand  v.  Hankins, 
56-343,77;  Kenwortky  v.  Wiilimu,  5-375,  '54; 
Doe  V.  Iteawn,  5  Blf.  217,  '39. 

18842.  If  witness  has  had  a  long  acquaint* 
ance  with  testator,  and  has  given  material  from 
which  a  conclusion  m&j  be  drawn  as  to  the  state 
of  his  mind,  such  as  his  manner,  conversation, 
etc.,  at  or  near  time  of  eiecution  of  will,  it  is 
not  improper  to  ask  witness  his  opinion  as  to 
soundness  of  testator's  mind.  Kenwortky  t.  IFt^- 
liams,  mpra;  Doe  v.  Reagan,  mpra;  Biahv.  Me- 
gee,  86-69,  71. 

18848.  Opinion  of  a  witness,  ignorant  of  its 
effects,  of  its  components,  and  of  its  manufac- 
ture, that  liquor  sold  is  intoxicating,  is  not 
proof  that  sucn  liquor  is  intoxicating.  Klare  y. 
Sate,  48-483,  73. 

18844.  A  witness  converaant  "  with  the  tech- 
nical terms  used  in  the  construcdon  of  railroads," 
and  also  with  the  peculiar  meaning  of  the 
phrase  "  waste  ground,"  when  "  used  in  railroad 
building,"  is  competent  to  testify  before  the  jury, 
in  the  construction  of  a  contract,  that  the  words 
"waste  ground"  meant  "earth  or  other  material 
excavated  from  the  bed  of  the  road  and  deposi- 
ted on  the  ground  adjoining."  Prather  r.  Ron, 
17-195,  '61. 

13845.  Any  witness  who  knows  the  facts  per- 
sonally, may  give  an  opinion  with  facts  im 
which  he  bases  his  opinion.   Holtm  v.  Bd.  Cbm'« 
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Lale  Co.,  65-194,  '76 ;  Gty  TruTpolis  v.  Huffer,  80- 
235,  '63 ;  Jeff.  R  O).  v.  Lankam,  27-171,  '66. 

13846.  Witnesses,  not  medical  experts,  maj 
give  their  opinions,  from  facts  testined  to  by 
them,  08  to  sanity  or  insanity,  of  another.  Leaeh 
T.  PtebtOer,  89-492,  '72. 

13847.  Subscribtng  witnesses  to  a  will  are 
competent  to  give  their  opinion  as  to  soundness 
of  mind  of  testator,  but  jury  may  consider  their 
means  of  knowledge  and  surrounding  circum- 
etancea.    CoM  v.  Bifmm,  39-499,  '72. 

18848.  A  witness  may  give  his  opinion  as  to 
age  of  another,  together  witTi  facts  on  which  such 
an  opinion  is  based.    FolU  v.  State,  33-215,  '70. 

18849.  Medical  books  are  uot  admissible 
as  evidence;  but  medical  men  may  give  their 
opinions  as  witnesses,  which  may  be  founded 
on  contents  of  standard  medical  books  as  a  part 
of  their  general  knowledge.  Cbrto-  t.  State,  2- 
617,  '51. 

18850.  A  witness,  having  testified  that  he 
knew  the  premises,  a  farm,  its  improvements  and 
condition,  when  the  defendant  took  possession, 
and  also  its  condition  at  commenceqient  of  suit, 
and  having  described  its  condition  at  each  of 
these  periods.  Hdd;  no  error  in  permitting  said 
witness,  to  give  his  opinion  as  to  value  of  farm 
at  time  action  was  commenced,  and  also  what  it 
would  then  have  been  worth  if  kept  in  ordina* 
rily  good  repair  and  cultivated  in  a  tiusband-like 
manner,  or  in  permitting  him  to  give  his  opin- 
ion as  to  cost,  in  detail,  of  putting  farm  in  good 
condition  and  repair.  Fergutoa  v.  I^t^ord,  88- 
162,  '70. 

18851*  It  is  enor  to  allow  a  witness  to  give 
his  opinion  as  to  amount  of  damares  without 
stating  any  fact  upon  which  he  based  that  opin- 
ion.   Kirfyalrkk  v.  Snyder,  88-169,  '70. 

18852.  Any  one  wlio  knows  what  customary 
and  usual  charges  of  lawyers  are  can  testify  and 
give  his  opinion  as  to  value  of  services  of  an  at- 
torney. The  value  of  such  services  can  not  be 
fixed  by  a  mere  opinion,  not  based  upon  an<r 
facts  or  knowledge  of  usual  and  customair  rate 
of  charges  for  similar  services.  MiNiel  v.  Bavid- 
xm,  87-336,  '71. 

13853*  The  opinion  of  one  who  can  not  say 
what  a  reasonable  attorney's  fee  would  be,  can 
not  be  taken  to  fix  attorney's  compensation.  Id. 

13854>  Wlien  the  value  of  property  (appro- 
priated by  a  railroad  company)  is  in  question, 
witnesses,  having  a  personal  knowled^  of  same 
and  necessary  information  to  form  a  proper  esti- 
mate of  value,  are  permitted  to  give  their  opin- 
ion. F.&K.R.  Co.  V.  Wiwlaor,  51-238,  '76 ;  Ter- 
gttton  V.  Stafford,  33-162,  '70. 

18855.  Such  witnesses,  when  amount  of  dam- 
age is  in  controversy,  may  give  opinions  as  to 
value  as  it  is  and  to  value  as  it  should  properly  be. 
Fergvton  v.  Stafford,  supra.  Such  witnesses  need 
not  know  of  sales  of  exactly  sneh  lands  in  form 
and  quantity.   F,  &      B.  Co.  r.  Windmr,  suprxt. 

18856.  '\\itneB8  can  not  give  opinicHi  as  to 
amount  of  damage.  R&CjR.  Ca.  v.  jPVCaxifrtei, 
10-120,  '68. 

18857.  After  describing  appearanceof  a  per- 
son it  is  not  incompetent  for  a  witness  to  express 
an  opinion  of  age  of  such  person.  Benson  v. 
MeFadden,  60-431.  '76. 

18868.  On  trial,  defendant  moved  to  suppress 
parts  of  a  deposition  as  follows  :  (1)  A  witness 
testified  to  a  settlement  made  in  September,  '52, 
which  he  says  embraced,  "  as  /  tptdattood,  all 
transactions  between  the  parties  up  to  that 


time."  Objection:  that  witness  did  not  give 
source  of  Ins  understanding,  nor  testify  to  »cts 
within  his  knowledge.  In  a  subsequent  part  of 
deposition,  witness,  speaking  of  same  settlement, 
said  "  it  was  understood  and  agreed  between  the 
parties  that  the  settlement  was  in  fall  of  all 
claims,  etc.,  of  either  upon  the  other  up  to  that 
time."  {2)  In  speaking  of  same  settlement,  wit^ 
ness  said  defendant  was  allowed  a  credit  of 
$1,500  paid  the  year  before,  on  account  of  hb 
purchase  of  the  boat  and  barge;  that  it  was 
paid  in  two  sums,  etc.  He  then  said,  "  neither 
of  these  payments  appeared  on  the  books,  but  I 
then  made  the  entries  by  direction  of  plaintiC 
who  stated  at  the  time  that  defendant  had  paid 
the  money.  *  *  *  Defendant  did  not  pre 
up  or  exhibit  to  me,  or  say  that  he  had  in  his 
possession,  •  •  •  any  receipt  or  voucher  for 
the  $1,500,  etc.  Defendant  was  present  at  the 
settlement,  and  when  the  credit  was  given." 
Held;  the  ground  of  witness'  understanding  was 
sufficiently  shown.  Ihomas  v.  White,  11-13^  '58. 

18859.  In  an  action  for  slander,  where  words 
were  spoken  by  indirection,  without  naming 
plaintiff,  opinions  of  witnesses  well  acquainted 
with  parties  and  circumstances,  to  whom  words 
were  spoken,  are  admissible  in  evidence,  to  show 
that  plaintiff  was  person  referred  to.  Grounds 
of  such  opinions  are  open  to  inquiry  on  cross- 
examination.   SmaviUy  v.  Stark,  tf-386,  *57.  Ct 

17-  588;  18-21;  87-35. 

18860.  A  witness  having  stated  his  recollec- 
tion of  facts,  must  not  state  his  underatanding 
and  belief  from  such  facts.    William  v.  i)nrier, 

18-  309,  '59. 

18861.  The  o^niotts  of  wttaesseSfas  to  the 
amount  of  damages,  whether  in  appropriation  of 
land  for  railroaa  purposes  or  otherwise,  are  not 
competent  evidence.  BaUimore,  etc.,  Co.  v.  JoKa- 
eon,  69-247,  '77 ;  EvaimiUe,  etc.,  Co.  v.  /lAgxifriflfc, 
10-120,  '58;  Sindair  v.  Rmidi,  14-450,  '60; 
Mitchell  V.  AtliMn,  29-43,  '67 ;  BimU  v.  Wert,  85- 
54,  '71 ;  IhUdo,  etc.,  Oo.  v.  Skm,  26-288 '65;  Giy 
Logansport  t.  MtMiiim,  49-493,  "75. 

18862.  Opinions  may  be  received  in  evidence 
as  to  value  of  land  appropriated,  but  not  as  to 
damages  to  residue.  Cily  LoganapcH  v.  McMSle^ 
supra. 

13863.  A  question  how  much  less  land  is! 
rendered  worth  by  certain  described  actions,  is  ' 
an  indirect  way  of  obtaining  opinion  of  witness 
as  to  amount  of  damages,  for  he  can  not  answer  j 
witiiout  considering  and  giving  his  opinion  of 
amount  of  damages,  and  is  objectionable.  Bd- 
timare,  eU.,  Cb.  v.  Johngon,  69-247,  '77. 

18864.  Upon  trial  for  passing  a  counterfeit 
bank  bill,  court  allowed  a  witness  for  sUte  to 
state  names  of  conipetent  judges  of  genuineneas 
of  bank  bills.  Held,'  no  enor.  MeCartneif  v. 
State,  8-353,  '52. 

18866.  Oplntoiu  of  non-expert  witnesses,  is 
to  a  person's  unsoundness  of  mind,  are  compe- 
tent evidence,  having  stated  grounds  of  snch 
opinion.   State  v.  Newland,  69-108,  *79. 

13866.  In  proof  of  signature  of  grantor  to  a 
deed,  executed  in  '37,  a  witness  was  sworn,  who 
testified  that  he  had  been   acquainted  with 

frantor  eighteen  or  twenty  years  ago,  and  with 
is  handwriting,  having  frequently  ^ 
write  ;  that  he  thought  signature  was  his  hand- 
writing, but  would  not  be  positivfc  There  wm 
no  subscribing  witness,  and  deed  was  executed 
in  a  foreign  state.  Hdd;  under  circorostant^ 
proof  was  sufficient.  Haynes  v.  Thomas,  7-38,  55. 
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1S867.  Witnesses  not  shown  to  be  experts, 
"who  had  never  seen  defendant  write,  and  were 
not  otherwise  acquainted  with  his  handwriting, 
can  not,  by  a  comparison,  give  their  opinion  of 
cenaineness  of  a  signature  of  latter.  CAonee  v. 
1  di.W.O.B.  a.,  9^-^12,  70. 

18S68*  Papers  having  no  connection  with 
^anse,  thou|^  conceded  to  be  genuine,  ought  not 
to  be  submitted,  with  signature  allied  to  be 
{oived,  to  jurr,  for  purpose  of  comparison.  Hv»- 
toa  T.  Sehindler,  4ft-38,  74. 

18869*  The  controverted  signature  may  be 
-submitted  to  jury.  Id. 

18870.  And,  also,  papers  already  in  case, 
«dmitted  to  be  genuine,  for  compariBon.  CAonee 
w.  I.  J^W.Q.R.  Co.,  82-472,  '70. 

18871.  Such  papers  may  be  submitted  with 
signature  ch'atged  to  have  been  forged,  to  ex- 
perts, for  purpose  of  comparison,  and  they  may 
givejury  their  opinion.  Huston  v.  Sehindler,  46- 
38,  74:  Burdiek  v.  Hunl,  48-381,  73;  Omtux  v. 
/.  <fe  W.  0.  R.  a.,  82-472,  70.  Qmtra:  Oari  v. 
Wyatt,  16-271,  '60,  (overruled?) 

18972.  It  is  for  jury  to  determine  whether  a 
iiypothesis  submitted  has  been  established.  Note 
2Wer,  70-16,  *80. 

18878.  Trial  for  damages  for  killing  a  hotse. 
A  witness  had  never  seen  the  horse.  The  witness 
-was  asked ;  "  M''hat,  on  May  10th  (the  day  of 
the  Icilling),  was  average  price  of  a  horse  fifteen 
■or  sixteen  hands  high,  three  or  three  and  one- 
half  years  old,  and  sound,  except  ring-bone  on 
hind  foot,  which  had  been  killea  ?"  Imd;  court 
«rred  in  permitting  witness  to  answer.  IWetb, 
<fc.,  R.  C&.V.  Smith,  25-288, '65. 

18874.  The  statement  of  a  fact  maybe  made 
bv  a  witness  to  best  of  hIs  recoiiectlon  or  be- 
lief, as  he  thinks  fact  to  be,  and  evidence  is  ad- 
miflsiblej  its  weight  is  for  jury.  Rhode  v.  iou- 
dutin,  8  BIf.  413,  "47. 

18876.  As  a  general  rule  to  prove  genuine- 
oesB  of  handwriting  by  compatiaon  merely,  wit- 
ness must  be  an  expert,  and  genuineness  of  pa- 
per, which  forms  basis  of  comparison,  must  be 
Admitted  and  be  relevant  tosamecase.  Evidence 
on  mere  comparison  of  papers  by  those  not  ex- 
perts, will  not  be  allowed.  Clark  v.  Wyatl,  16- 
■271,  '60 ;  Shank  v.  Buiaeh,  28-19,  '67 ;  Chance  v. 
InePfolis,  eic,  Co.,  82-47^70;  Burdiek  t.  Httnt, 
48-381,  '73. 

XXn.  Prlrnefed  Commnnleatloiig. 

18876.  The  term  "  confldeiitial  commnni- 
«atloii8**  as  used  in  section  8,  act  of  '61.  3 
4]1.  A  Hi  168,  seems  limited  to  matters  confiaed 
to  attorneys,  physicians  and  clergymen;  and 
itberefore  authority  to  waive  objection  to  their 
disclosure  does  not  extend  to  matters  between 
hnsband  and  wife.  Deam  v.  Cline,  21-37,  '63. 
<p.  R  8.  '81,407.) 

18877.  The  prosecuting  attorney,  by  virtue 
of  his  office,  is  not  attorney  of  any  witness  who 
mav  be  examined  bv  or  before  the  grand  jury, 
and  evidence  of  such  witness  before  grand  jury 
is  not  a  confidential  communication  to  prosecu- 
ting attorney.   Stale  v.  Van  Buskirk,  59-384,  77. 

18878a  Conversations  between  an  attorney 
and  wife  of  his  client,  are  privileged  communi- 
cations.  Sarmton  v.  Stewart,  62-68,  '75. 

13879.  The  afHdw-it  of  a  physician,  disclos- 
ing communications  made  to  him,  as  such,  by 
wue,  to  effect  that  she  had  had  an  abortion,  from 
having  had  illicit  intercourse  with  a  certain  per- 


son during  absence  of  her  husband,  will  not  sus- 
tain a  motion  for  a  new  trial,  based  upon  dis- 
covery of  sucli  evidence,  unless  it  be  also  shown 
that  wife  would  consent  to  such  disclosure  upon 
trial.   Harris  v.  Rupel,  14-209,  '60. 

18880.  Asa  general  rule,  an  attorn^  can  not, 
as  a  witness  against  his  client,  disclose  confiden- 
ts! communications ;  but  the  rule  does  not  ap* 
ply  where  client  sues  attorney  for  disobeying  in- 
structions, alleged  to  have  been  given  in  such 
consultations,  and  for  unskillfuUy  managing  a 
cause,  upon  information  given  by  client  in  them. 
Nave  V.  Lane,  12-318,  '59. 

18881.  In  an  application  for  a  divorce,  the 
wife  filed  an  application  for  an  allowance,  to 
enable  her  to  prepare  for  trial.  The  application 
was  supported  by  affidavit  of  a  physician  acting 
for  both  husband  and  wife,  embracing  matter 
protected  by  statute  as  confidential  between  pa- 
tient and  physician.  Held  ;  not  error  to  overrule 
a  motion  to  strike  out  whole  affidavit,  when 
court  admitted  only  matter  not  so  protected. 
Sehloeaer  v.  Schltmer,  29-488^  '68. 

18882.  Every  communication  which  client 
makes  to  his  I^;al  adviser,  for  purpose  of  pro- 
fessional advice  or  aid  upon  subjectof  hia  rights 
or  liabilities,  is  to  be  deemed  confidratial. 

rum  V.  Fouie,  15-60,  '60. 

18883.  But  such  communications  must  have 
been  addressed  to  an  attorney  in  his  professional 
character,  with  a  view  to  legal  advice,  which  it 
was  duty  of  attorney  to  give.  Id. 

18884.  If  the  attorney  is  called  in  to  act  as 
a  mere  scrivener  to  reduce  to  writing  a  contract^ 
terms  of  which  had  slreadv  been  agreed  upon, 
relation  of  attorney  and  client  does  not  exist 
Id. 

13886.  Relation  of  commnnicatlons  and 

statements  made  to  criminal  prosecutor,  fur- 
nished by  state,  relative  to  criminals,  or  persons 
suspected  of  crime,  are  privileged.  CHiver  v. 
Ftiie.  48-182,  78. 

18886*  It  Is  not  necessarjr  that  a  fee  be  paid 
to  make  a  communication  privileged,  when  made 
for  purpose  of  employment  Beed  v.  Smith,  2- 
160,  '50.  When  consalted  on  bnsiness  within 
scope  of  his  profession.  Jenkinaon  v.  State,  6  Blf. 
465,  '40.  Though  statements  and  communica* 
tions  were  made  to  attorney  of  the  adverse 
^rtjr^to  obtain  advice.    Botcers  v.  Briggt,  20- 

1*8887.  Attorney.  A  witness,  though  testi- 
fying for  himself,  on  cross-examination,  can  not 
be  compelled  to  testify  to  any  confidential  con- 
versations had  by  him  as  client,  with  his  attor- 
ney.   Bigler  v,  Reyher,  48-112,  73. 

13888.  It  is  not  necessary  that  an  action  was 
pending,  or  in  contemplation,  at  time.  Bigler 
V.  Eeyha;  stmra;  Bmeera  v.  Brig^s,  20-139,  '63. 

18889.  lliemleextendstocommunications 
with  a  legal  adviser  "to  get  his  legal  opinion  as 
to  employer's  legal  rights  and  liabilities."  .Borwn 
v.Fouis,  15-50,  m 

18890.  The  rule  applies  to  both  attorney 
and  client.  Bigler  v.  Reyher,  mcpra;  Jerikinson  V. 
J^te,  5  Blf.  465,  '40.  Cf.  Bmcers  v.  Briggs,  mpra; 
Reed  V.  Smith,  2-160,  '50. 

18891.  Also,  to  communications  between  at- 
torney and  interpreter,  acting  tor  a  client  speak- 
ing a  foreign  dialect  Muu  v.  Block,  7-202,  '65. 

18892.  The  privile^  of  keeping  such  com- 
munications  confidential  is  personal  and  maf 
be  waived.  If  client,  as  a  witness  for  himselt, 
voluntarily  discloses  confidential  communica- 
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tion,  he  waives  privilege,  and  consents  that  at- 
torney may  be  a  witness  against  him.  The 
aimple  fact  that  he  is  a  witness  is  no  waiver. 
Olner  v.  RUe,  4&-132.  '73. 

XXIII.  Ctremnstaiittal  ErMeace. 

18$98>  It  is  error  to  instruct  jury,  in  a  case 
supported  by  circumstantial  evidence,  without 
any  modifications  or  attempted  correction,  "  that 
if  there  were  other  facts,  not  before  them,  which 
were  exculpatory  in  their  character,  and  they 
could  have  been  proved  by  the  defendant,  but 
were  not,  they  might  consider  snch  failure,  with 
the  other  circumstances  offered,  to  show  the 
guilt  of  defendant"    CUm  v.  State,  42-420,  73. 

18894.  Also, to  instruct  that  "where  all  the 
circumstances  proved  raised  a  strong  presump- 
tion  of  guilt  of  accused,  his  failure  to  offer  any 
explanation,  when  it  is  in  his  power  to  do  so, 
tends  to  confirm  the  presumption  of  his  guilt." 
J}<m  V.  StaU,  26-496,  '66. 

1S895>  On  trial  for  murder,  court  allowed  a 
certain  phott^aph,  and  evidence  tonching  it, 
to  go  to  jury,  for  purpose  of  identifying  de- 
ceased; also,  evidence  touching  a  spot  on  coat 
of  prisoner,  supposed  to  be  a  blgod  spot,  and  test 
of  physician  in  reference  to  same  spot;  also,  as 
to  aodging,  trembling  and  confusion  of  prisoner, 
when  met  by  witnesses,  before  and  at  time  of 
hb  arrest;  alBO,aBto  a  man  having  been  seen  in 
vicinity  who  resembled  prisoner;  also,  touching 
a  satchel  and  its  contents  found  near  church, 
where  dead  body  was  found,  as  belonging  to  de- 
ceased. Held;  such  ruling  was  not  erroneous. 
Beaven  v.  -State,  68-630,  '77. 

13898.  It  it  only  necessatr  in  civil  cases, 
that  circumstantial  evidence  should  agree  with 
and  support  hypothesis  which  it  is  n^uced  to 
prove.  T.P.dsa£.Oi}.Y.OoUingm)od,ll-A76;80. 

18897.  S.  C  will  not  reverse  a  verdict,  sup- 
ported by  strong  circumstantial  evidence  only. 
8ha>htid  T.  State,  64-43,  '78. 

18898.  Clrcumstantijil  evidence,  to  war- 
rant the  belief  of  a  bet,  in  mtnd«  of  a  Jarj, 
In  a  eriminal  cause,  must  be  so  conclusive  as 
to  |>roduce,  in  mind  of  a  discreet  man,  so  firm  a 
belief  of  existence  of  fact,  that  be  would  act 
upon  it  in  most  important  concerns.  MeOngor 
V.  StaU,  18-9,  '60. 

18899.  The  tendency  of  circumstantial  evi- 
dence ought  to  be,  not  only  to  convince  minds 
of  jury  of  defendant's  guilt,  but  to  exclude  sup- 
position, either  that  deceased  destroyed  his  owd 
life,  or  that  a  person  other  than  defendant  com- 
mitted murder.    Sumner  v.  State,  5  Blf.  679,  '41. 

18900.  If  jury,  in  making  up  their  minds 
Irom  circumstantial  evidence,  have  a  rational 
doubt  as  to  existence  of  any  one  of  materiai  cir^ 
cumstances  attempted  to  be  proved,  they  should 
discard  such  circumstance  In  making  up  their 
verdict.   Sumner  v.  ^tate,  5  Blf.  579,  '41. 

18901.  Corpus  delectf.  When  it  is  proved 
that  a  skeleton  offered  in  evidence  is  the  remains 
of  a  human  being,  circumstantial  evidence  is 
clearly  competent  to  identify  such  skeleton  as 
remains  of  murdered  man,  as  well  as  to  show 
cause  and  manner  of  his  death.  MeOiUtoeh  v. 
State,  48-109,  '74. 

13902.  A  true  test  of  circumstantial  evidence 
is,  whether  there  is  no  hypoUiesis,  bv  which,  in 
order  of  natural  causes  and  effects,  facts  proved 
can  be  explained  consistently  with  innocence  of 
defendant  Seaaen  v.  Suae,  68-530,  77. 


XXIT.  Snfflelener. 

18908.  Party  must  show,  with  reasonable 
certainty,  to  what  relief  he  is  entitled.  Kmrnr 
V.  BartUa,  18-221,  '62. 

18904.  Action  on  note.  Answer,  general 
denial.  Though  execution  of  note  ia  admitted 
by  pleadings,  if  it  is  not  in  evidence,  it  is  mor 
to  render  judgment  for  plaintiff.  L.  C.  A  &  JL 
Oo.  V.  Braden,  58-234,  76;  Luea$  v.  Smilk,  42- 
103,  '73. 

1890&.  Complaint  on  a  note  given  for  a  cer- 
tain machine.  An  answer  allied  a  warranty 
and  breach  hereof,  as  well  as  felse  representa- 
tions by  plaintiff.  It  is  error  to  instruct  that 
unless  fraudulent  representations  are  proved 
plaintiff  should  recover  on  that  issue.  Jnffeniuin 
V.  Dietrie/c,  58-9,  '76. 

18908.  On  trial  of  an  action  brought  to  en- 
force collection  of  a  note  executed  by  William 
Sleeper  and  Moses  Rush,  defendants,  defendants, 
to  prove  payment,  introduced  following  receipt: 
"FortWayne,  Ind..  Aug.  9,  75.  Beceived  of  M. 
Rush,  one  hundred  dollars,  and  his  note  for  one 
hundred  twelve  and  36-100  dollars,  to  apply  on 
William  Sleeper's  note  and  interest  for  two  hun- 
dred dollant.  (Signed  by  plaintiff)"  This  waft 
all  the  evidence  lor  the  defense.  Held;  This, 
evidence  was  Insufficient  to  support  a  flndlng- 
in  favor  of  defendant  The  receipt  does  not  show 
that  money  was  given  in  payment  of  a  joint  note- 
of  defenduats,  on  the  contrary,  it  was  "  William 
Sleeper's  note."  Hdd;  new  not^if  given  "to  ap' 
ply ''  on  note  in  suit  was  not  in  payment  onsamCr 
unless  there  was  an  express  agreement  to  that 
effect    ifia  V.  Sfoper,  6¥-221,  77. 

13907.  Where  complaint  alleged  that  plain- 
tiff, in  traveling  along  a  public  highway,  with- 
out fault,  etc.,  drove  his  team  upon  a  "pile  of 
wooden  timbnv,  intended  to  serve  as  a  bridger 
which  defendant  had  placed  in  said  road  at  a 
point  where  it  crossed  a  deep  and  dangerous- 
bayou,"  etc.,  "so  carelessly  placed  there  oy  de- 
fendant, that"  plaintiff's  team  "fell  through,"' 
etc. ;  that  such  accident  "was  whoUv  and  solely 
attributable  to  the  negligence,  carelessness  and 
willful  misconduct  of  defendant  in  placingsuch 
timbers"  in  said  road,  at  a  point  "where  they 
could  not  be  avoided  by  travelers,  nor  the  dan- 
ger" ascertained  before  going  upon  them.  Held;- 
proof  that  defendant  as  proper  supervisor,  liaa 
built  said  bridge  in  an  unskillful  manner  and  of 
unsuitable  material,  not  sufficient  to  sustain  ver- 
dict for  Dlaintiff.    Perry  v.  Bamett,  85-622,  '79. 

18908>  Complaint  for  damages  caused  by  a 
railroad  company,  "by  placing  and  leaving  a 
train  of  cats,  so  as  to  obstruct  and  blockade  the 
public  highway."  Evidence  did  not  show  that 
cars,  which  were  inside  of  boundary  lines  of 
street  or  highway  where  injui^  was  done,  were 
placed  there  by  defendant  or  tts  agents.  Held; 
judgment  should  be  rendered  for  defendant. 
Thomvaon  v.  C.  L.  A  C.  B.  G>.,  54-197,  '76. 

13909.  If  there  is  not  sufficient  evidence  to 
sustain  verdict,  Supreme  Court  will  reverse  order 
refusing  a  new  trial.  Sht^fer  v.  McQet,  62-111^ 
76. 

18910.  Evidence,  admitted  under  insufficient 
pleadings  wtthontany  oIljectlOBS  of  parties,  i» 

sufiicienton  which  to  base  a  finding.  aom-v.Bot- 
mll,  60-235,  77. 

13911.  When  plaintiff 's  complaint  contains 
three  distinct  causes  of  action,  it  is  error  to  in- 
struct the  jatythat^inanyevent^ii  th^"be- 


Digitized  by 


EVIDENCE  XXIV. 


63* 


Here  tliat  the  plaintiff  has  failed  to  prove  any 
one  of  materia!  arenaente  in  his  complaint  in 
its  senerat  scope/'  they  must  find  for  defendant. 
HeAert  r.  Drew,  9i-9M,  '69. 

18912.  men  a  ease  was  snlnttltted  apoo 

affidavits  without  objection,  and  the  facts  were 
shown  by  record,  no  objection  could  be  made  in 
8.  C.  on  that  ground.  Wakeman  v.  Jones,  1- 
617,  '40. 

18918.  In  absence  of  evidence  from  record, 
8.  C,  will  presume,  on  appeal,  that  it  sustains 
finding  and  judgments  of  courL  ITialeker  v. 
Humble.  «?-444,  79. 

1891 4.  If,  in  action  of  trespass,  facts  attempt- 
ed to  be  proved  do  not,  in  law  amount  to  a 
trespass,  court  should,  on  defendant's  motion, 
so  inform  jury.  (Jrookafitm&  v.  Keliogg,  8  BIf. 
256,  '46. 

1891&*  Action  on  notesexecuted  by  deceased, 
against  his  heirs,  dated,  Feb.  19th,  1869,  for 
$361 May  24th,  1869,  for  $400;  and  a  mortgage 
securing  same.  The  widow  introduced  a  writ- 
ten agreement,  dated  April  15th,  1872,  showing 
a  sale  of  property  by  maker  of  such  notes  to 
payee,  for  $1,000,  and  "  the  said  thousand  dollars 
were  paid  by  the  two  notes  which  the  said  " 
named  payee  "  holds  on  the  said  "  maker.  No 
evidence  to  identify  said  notes  as  those  sued  on. 
Held;  no  sufficient  evidence  that  notes  sued  on 
were  paid.   Se&ajer  v.  BarU,  5ft-389,  77. 

18916.  It  is  only  necessary  for  a  plaintiff  to 
prove  as  many  of  facts  alleged  as  constitute  a 
cause  of  action.  Si.  L.  A  &  K  B.  Ca.Y,  Vaterita, 
6«^11, 77  •  Lffno  V.  Dtaejf,  6<MS6,  76. 

13917.  The  plaintiff  must  recover  according 
to  allegations  and  proof,  and  not  according  to 
either  alone.    Long  v.  Doxey,  supra. 

18918.  Tosustaioan  action  against  B,  to  re- 
cover money  paid  to  A,  for  benefit  of  B,  it  must 
be  established^  (1)  That  money  was  paid;  (2) 
That  B  anthortzed  payment.  Luemr.Jarrell,  55- 
41,76. 

18919.  When  6  authorized  it  paid,  on  cer- 
tain conditions,  fact  that  conditions  did  not  take 
place,  Is  evidence  tendinr  to  (diow  that  pay- 
ment was  unauthorized.  Id, 

13920.  Larceny,  for  taking  certain  bank 
bills,"  is  not  sustained  by  evidence  of  taking 
"bills.'*    /fart  V. -S(a/c,  55-599, '77. 

18921.  Action  ou  a  bond,  under  liquor  law 
of  73.  It  was  agreed  "  that  the  bond  was  exe- 
cuted as  set  out  in  the  complaint."  Neverthe- 
less, bond  must  be  introduced  into  evidence. 
SdUomer  v.  State,  55-82,  '76. 

18922.  Some  kinds  of  beer  are  not  intoxicat- 
ing. There  must  be  evidence  that  beer  is  intox- 
icating, as  it  can  not  be  so  presumed.  SchUmer 
V.  StaU^  55-82,  '76. 

18928.  Action  on  a  special  contract.  There 
was  a  special  finding  that  there  was  no  special 
contract,  but  an  implied  contract  HdA  ;  a  fail- 
ure of  proof,  and  judgment  should  be  for  de- 
fendant J.  M.  &  I.  R.  Co.  V.  WorUmd,  5fr-339,'75. 

18924.  An  action  bran  assignee  of  a  note 
against  maker  will  not  be  sustained  by  sufficient 
evidence  if  indorsement  of  note  was  not  given  in 
evidence.  Jaotwn  IWtsAip  v.  ^rn«8,  55-136, '76. 

18925.  Action  on  a  certain  ^arol  contract. 
Answer,  general  denial.  Plaintiff  can  not  re- 
cover unless  he  proves  contract  alleged  in  com- 
plaint.  Ptxru  V.  Strong,  61-S39,  75. 

18926>  If  plaintiff  proves  a  different  case, 
however  meritorious,  he  should  he  defeated.  Mc- 
Ans  T.  Wright,  2&-22,  '65. 


18927.  An  action  bj  an  assignee  of  a  writ- 
ten instrument  against  maker  will  not  be  sus-^ 
tained  by  sufficient  evidence,  if  indorsement  of 
instrument  was  not  ^iven  in  evidence.  Jadaon 
Tovmthip  V.  Barnes,  5o-136,  '76 ;  Glenn  v.  JWier,. 
49-500,  '75. 

18928.  Action  on  written  instrument  and  an- 
swer in  general  denial.  If  instrument  is  not 
read  in  evidence  a  judgment  for  plaintiff  will 
be  reversed.  But  not  so  if  there  is  nogeneral 
deniaj.  Fotler  v.  Earnea,  51-384,  '75 ;  F^ickv. 
Starbuek,  4  Blf.  417,  '37;  Lwm  v.Smiih,  42-103, 
73.  Cf.lfi-83. 

18989*  Wfaen  execution  of  instrument  waa 
not  disputed,  nor  a  general  denial  for  absence  of 
instrument  on  trial,  it  is  error  to  instruct  tO' 
find  for  defendant    Huffy.  Cole,  45-300, '73. 

18980.  When  indicted  for  giving  liquor  to 
"  Edward  Gresh,"  defendant  can  not  be  convict- 
ed on  evidence  that  liquor  was  given  to  "  Gresh."' 
Mmer  v.  SbUe,  50-18,  75. 

18981*  Evidence  that  liquor  was  given  to  A,, 
"who  was  19  years  old,"  is  not  sufficient  tc 
show  that  it  was  given  to  a  minor.  He  may 
have  been  older.    Meyer  y.  State,  60-18,  75. 

13932.  Indictment  for  murder,  in  Jefferson 
county.  Evidence  showed  that  prisoner  and 
deceased  left  Scott  county,  one  evening,  by  rail- 
way, going  towards  Jefferson  connty.  On  next 
day,  prisoner  and  body  of  deceased  were  found 
in  latter  county.  Evidence  of  venue  was  suffi- 
cient  Beanera  v.  State,  58-530,  '77. 

18988.  A  guardian  may,  on  petition,  be  re- 
moredf  if  he  fails  to  file  an  inventory  within 
three  months  after  his  appointment  Kimtnd  v. 
Kimmel,  48-203,  74. 

13984.  If  there  is  no  evidence  showing  af- 
firmatively that  such  inventory  has  been  nled^ 
it  will  be  inferred  none  was  filed.  Id. 

18985*  When  there  is  no  evidence  tending 
to  prove  existence  or  non-existence  of  a  fact,, 
court  can  bo  instruct  Kline  v.  SpaAr,  66-296,, 
77;  Sefnmitev.  Wimate,  42-674,  73;  Porter  v. 
MiUttnL  18-502,  '62 ;  Grooktlmnk  v.  Keliogg,  8  Blf. 
256,  '46 ;  Nizon  t.  Bnvn,  4  Blf.  157,  '86. 

18986.  Court  can  chaigie  that  plaintiff  (or 
party)  has  failed  to  introduce  sufficient  evi- 
dence only  when  it  would  set  aside  a  verdict 
finding  differently.    Gotemor  t.  SheS/y,  2  filL. 

26,  '26. 

18987>  An  indictment  for  murder  alleged' 
that  killine  was  done  by  "kicking  and  stamp- 
ing the  said  John  W.  Sewell  with  his  feet,  and 
striking,  beating,  bruising,  poundin(j,  and  mor- 
tally wounding  said  Sewell  with  his  fists  and 
with  certain  stones,  clubs,  sticks,  bricks,  etc.^ 
and  other  missiles  and  weapons,  to  the  grand 
jurors  unknown,"  etc.  Eviaence  showed  that 
dead  body  was  found  *  *  *  with  head  bruised 
and  broken,  and  fatally  injured ;  and  a  stone, 
suitable  to  accomplish  deed,  was  found  with 
body.  Held;  jury  could  fairly  conclude  kill- 
ing was  done  by  some  of  means  charged.  Held; 
it  is  not  necessary  to  prove  allegation  that 
weapons  used  were  "unknown  to  the  grand  jury."" 
Beatera  v.  StaU,  58-530,  77. 

18988.  Action  against  a  tele^aph  company^ 
for  failure  to  transmit  a  particular  messa^ 
Complaint  set  it  out  in  full.  It  is  necessary  ta 
identify  message  set  out,  by  evidence,  with  reas- 
onable certainty.  On  failure  in  this.  Supreme 
Court  will  reverse  a  judgment  against  company. 
JT.  K  m  Cb.  T.  FirguMn,  67-495, 77. 
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XXT.  Weight  of  Erldenee. 

18989.  Gridenee  of  accomplice  should  be 
carefully  scrutinized  court  and  jury ;  but  it 
'is  competent,  and  conviction  may  be  had  on  it 
Blone.   Johnim  v.  SlaU,  65-269,  79. 

18940*  There  is  no  rule  of  law  which  pre- 
Tents  a  jury  from  convicting  solely  on  testimony 
'ot  an  accomplice.  Nmll  v.  Slate,  60-308,  78; 
Ulmer  v.  Stale,  llr-52,  '59. 

13941.  It  is  error  to  instruct  the  jury  that, 

other  things  being  equal,  in  regard  td  wit- 
nesses, the  testimony  of  those  examined  in  open 
court  is  entitled  to  greater  weight  than  the  testi- 
jQony  of  witnesses  embodied  in  depositions." 
MiUner  v.  ^tn,  64-197,  7& 

18042.  it  is  noterror  to  instruct:  "In  weigh- 
ing the  credibility  of  confllctingwitnesses,  state- 
ments made  in  depositions,  remote  from  court, 
and  in  the  absence  of  that  public  examination 
to  which  the  witness  is  subjected  at  trial,  when 
confronted  by  opposing  witnesses  and  counsel, 
are  not  entitled  to  the  same  confidence  that 
"those  statements  are  which  have  successfully 
passed  such  an  ordeal.  J  say  successfully,  be- 
cause, if  the  testimony  of  a  witness,  present  at 
the  trial,  has  not  withstood  the  tests  of  truth,  it 
^should  be  disregarded."  Oarver  v.  Loutkainf  8S- 
-530,  72. 

18948.  This  case  is  overruled  so  far  as  it 
'Conflicts  with  Milliter     Kplin,  mpixi. 

18944.  There  is  no  rufe  which  requires  that 
evidence,  produced  to  prove  an  alibi,  ought  to 
<be  scrutinized  more  carefnllr  than  any  other 
■affirmative  defense.  Safer  t.  Sbde,  56-3/8,  77  ; 
Frmeh  v.  Stale,  12-670,  '59. 

18945.  The  evidence  of  the  relatrix  in  a 
l>astardy  proceeding,  is  not  entitled  to  any  more 
weight  than  that  of  defendant,  for  both  have  an 
interest  in  action.  Bawlet  v.  Stale,  56-433,  77  ; 
Kealina  v.  Slate,  44-449,  73  (overruling  Daily  v. 
JState,  28-286,  '67J  ;  MeOuUough  t.  SlaU,  14-391, 
'60. 

18946*  Prosecution  for  a  nuisance,  under  sec. 
17  of  the  act  of  March^  '53,  regulating  retail  of 
liquors.  There  was  evidence  intending  to  prove 
that  the  defendant,  on  a  single  occasion,  sold 
liquor  by  a  less  quantity  than  a  gallon,  and  suf- 
fered it  to  be  drank  in  his  house;  it  appeared 
also  that  he  had  bottles  of  different  kinds  of 
liquor  usual  in  retail  establishments.  Held;  it 
VM  for  jnry  to  decide  whether  this  eridence  was 
efficient.  Verdict  ought  not  to  he  disturbed. 
£eplev  T.  Slate,  4-264,  '63.  Cf.  9-380. 
'  18947.  Whether  the  circumstance  of  defend- 
.ant's  permitting  a  roulette  to  be  gambled  upon 
-once  in  his  house,  is  sufficient  evidence  to  sup* 
port  an  indictment  against  him  for  keeping  a 
joom  for  gambling,  is  a  proper  question  for 
juiy.  Annttrong  v.  SlaU,  4  Blf.  247,  '36.  Cf.  11- 
^U'l  16-383. 

18948.  To  sustain  Indictment,  It  is  not  essen- 
tial to  prove  that  gaming  actually  took  place 
at  house,  but  commission  of  offense  may  be  in- 
ferred from  circumstances.  McAlpin  T.  Stale,  8- 
567,  '52. 

18949.  Courts  ought  not  as  a  rule,  weigh 
evidence  by  nninber  of  witnesses  testifying. 
Evidence  of  one,  though  a  party,  may  have  more 
weight  than  a  dozen  adverse  witnesBes.  Sudohh 
T.  ion«,  57-116,  77. 

18950.  Instruction  as  follows:  "In  civil 
cases,  the  preponderance  of  evidence  must  gov- 
ern the  verdict.   You  will,  therefore,  upon  this 


point,  adopt  that  opinion  which  seems  to  pre- 
vail with  tne  greater  nufli6er  of  witnesses."  Hddf 
error.    -Vc/^  v.  feft,  11-218, '6a 

13961.  Fraud  is  a  question  of  fact.  It  is  a 
matter  for  jury  to  decide.  S.  C.  will  not  reverae 
a  verdict  or  finding  of  fraud  on  weight  of  evi- 
dence.  Ntal  V.  QiSm^^  66-451,  77. 

18962.  It  is  error  to  instruct  a  jury,  as  a 
matter  of  law,  that  the  evidence  of  parties  to  an 
action,  and  their  relatives,  is  not  entitled  to  as 
much  weight  as  evidence  of  disinterested  wit- 
nefises.    Ac&o»  v.  Vorce,  65-455,  '76. 

18958.  S.  C.  will  not  disturb  a  special  finding 
on  weight  of  evidence.  City  Aurora,  t.  OMirt, 
55-484,  76. 

18954.  Wetehtof  the  testbaony  of  a  wit> 
nesa  la  with  the  Jorf .  It  is  not  error  to  in- 
struct the  jury  that  they  had  right  to  disregard 
evidence  of  any  witness.  In  whole,  or  in  part,  if 
they  deem  him  unworthy  of  belief,  although 
witness'  character  for  truth  and  veracity  mignt 
not  have  been  directly  impeached,  in  a  case 
where  there  was  a  conflict  in  testimony.  Ofucr 
V.  Pate,  48-132,  '73. 

18955.  Following  instruction  is  not  error: 
If  plaintiff  proves  his  complaint  by  a  preponder- 
ance of  the  evidence,  then  it  devolves  upon  de- 
fendant to  prove  allegations  of  his  answer,  al- 
leging set-off  by  a  preponderance  of  evidence^ 
Letrw  V.  Edwards,  44-333,  '73. 

18956.  The  fact  that  defendant,  on  trial  for 
a  criminal  ofiense,  influences  a  witness  to  testi^ 
falsely,  raises  no  presumption  of  his  guilt.  Sater 
V.  Sate,  56-378,  77. 

18967.  It  is  to  be  weighed  with  other  evi- 
dence, as  a  circumstance.  WhiU  v.  State,  81- 
262,  '69. 

1 3958.  When  evidence  is  not  in  the  record 
and  pleadings  warrant  rulings,  S.  C.  will  pre- 
sume that  verdicts  and  rulings  of  court  below 
are  correct  Boyd  v.  Wade,  58-138,  '77  ;  Baker 
V.  Arrngtrmg,  67-189,  77:  Hovx  v.  MdRnney, 
64-240,  7^ 

18969.  A  judgment  that  b  clearly  a^inst 
evidence  will  be  reversed  by  Supreme  Court 
Jamiaum  v.  MiUer,  54-332,  '76. 

18960»  When  there  is  evidence  tending  very 
fully  to  sustain  verdict  in  court  below.  Supreme 
Court,  on  appeal,  under  such  circumstances,  can 
not  disturb  verdict  on  mere  weight  of  evidence. 
AppUoaie  v.  Moffii,  60-104,  77  ;  Kymr  v.  Wdk, 
60-261,  '77 ;  Ox  V.  Stole,  49-568,  75;  v. 
Xentften,  66-448,  '77. 

18961.  The  affirmative  of  an  Issue  may  be 
found,  notwithstanding  there  majr  be  but  one 
witness  on  each  side,  and  their  evidence  in  con- 
flict   Riley  V.  BvHer,  86-51,  71. 

13962.  The  {question  was,  whether  a  party 
was  of  age,  at  time  of  a  settlement  At,  and 
prior  to  time  of  settlement,  person  stated  she 
was  of  age.  The  opposing  evidence  was  testi* 
mony  of  same  party,  and  a  record,  made  bpr  a 
stranger,  some  time  during  her  youth,  as  to  tune 
of  her  birth.  Verdict  was  that  she  was  of  age. 
Held;  Supreme  Court  would  not  reverse  verdict 
State  V.  Jofrtj  61-287,  '75. 

13968.  The  S.  C.  will  not  reverse  a  case  on 
weight  of  evidence.  That  is  a  question  for  jury. 
City  Ind'polig  V.  Gadtm,  58-224,  '77 ;  Turner  \. 
CanwbetL  59-279,  '77. 

13964.  S.  C,  on  appeal,  will  not  we^;h  evi- 
dence, nor  disturb  finding  below  (m  the  mere 
weight  of  evidence.  .BuiterfieUv.  2WtfHNk67-3S^ 
79.  Cf.  64-557: 
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18066*  S.  C,  in  disctusing  oTerrnling  of  a 
motion  for  a  new  trial,  on  ground  "the  finding 
'Of  the  court  is  not  sustained  bj  sufficient  evi- 
■dence,"  will  examine  evidence  and,  if  any  ma- 
terial issue  is  unsupported  by  the  evidence,  will 
reverse  the  Judgment.  Id. 

18966.  S.  C.  will  not  digtnrb  finding  upon 
«  question  of  evidence,  as  lo  whether  a  note  was, 
>or  was  not  executed  on  Sunday,  and  ratified  on 
a  subsequent  day.    Dams  v.  B>oi,  67-425,  '7^. 

18967.  Trial  before  a  judge,  18  on  appeal 
^vemed  or  reviewed  by  same  rule  which  ap- 
plies to  a  trial  before  a  jurpr,  as  to  sufficiency  of 
•evidence  in  support  of  finding.  Oamey  v.  Sbvet, 
41-396,  72. 

13968.  TheS.  C.  will  not  reverse  a  deci- 
sion on  the  weight  of  eTldence  though  issue  is 
"  dependent  for  its  solution  upon  philosophical 

Principles  and  mechanical  skill  and  judgment." 
he  court  is  as  much  bound  to  respect  conclu- 
sions of  a  jury  in  this  class  of  cases,  as  in  any 
other.    Oaao  v.  Vetter,  41-228,  '72. 

18969.  When  evidence  is  not  in  record,  Su- 
preme Court  can  not  consider  any  question  as 
4o  weight  of  evidence  compared  with  verdict 
XtM!T..&«ier,  67-261,  '77. 

XXTI.  Character. 

13970.  When  a  defendant  is  tried  for  an  as- 
sault, it  is  error  to  admit  evidence  of  character 
of  par^  assaulted  for  violence,  etc.  PnUi  t. 
State,  66-179,  '77. 

18971.  Evidence  of  ^neral  moral  character 
of  a  party  "  in  the  neighborhood  where  he  is 
best  known,"  u  not  admissible.  RatUa  v.  Stale, 
56-433,  '77. 

19972.  That  a  man's  uefghbors  saj  noth- 
ing about  his  truthfulness,  is  evidence  tend- 
ing to  show  that  his  general  reputation  for  truth 
is  good.    Davis  v.  FosUr,  68-238,  '79. 

18978.  On  the  trial  of  an  action  for  seduc- 
tion, the  defendant  offered  evidence  of  a  good, 
moral  character,  and  plaintiff  having  deoTared 
that  he  did  not  intend  to  offer  any  evidence  to 
impeach  defendant's  character,  court  refused  to 
allow  more  than  three  witnesses  to  testify  on 
that  subject  for  defendant  Heid;  the  court 
■was  guilty  of  no  abuse  of  discretion,  even  if  ev- 
idence of  character  had  been  competent  Cox  v. 
I^uia.  25-90,  '66. 

18974.  Mere  contradiction  among  witnesses 
sopplies  no  ground  for  admitting  evidence  of 
general  character.   Bmia  v.  Cor,  21-15,  '63. 

18976.  Action  for  slander  in  char^in^  per- 
jury;  defense  of  justification.  Plaintiff  in  re- 
Duttal  may  prove  his  character  Dovmey  v.  DU- 
Jtm,  52-442, 76. 

13976.  When  truth  of  a  charge  of  crime  is 
pleaded  in  justification,  plaintiff  may  give  his 
-character  in  evidence  in  rebuttal.  Downey  v. 
JXllon,  mpm.   CL  7  Blf.  '83. 

1S977.  But  not  when  chaige  Is  whoredom. 
MUes  V.  Vanhom,  17-246,  '61 ;  MeCabe  v.  Ftalter, 
6  Blf.  405,  '43. 

18978.  In  action  for  slander,  in  charging  a 
crime  of  larceny,  when  defendant  does  not  jus- 
tify the  speaking,  and  offers  no  evidence  im- 
peaching character  of  plaintiff,  evidence  of  plain- 
tiff's character  is  inadmissible.  Haua  y.Wilaon, 
29—206,  '67- 

lSi9.  When  a  witness  h&d  testified  to  gen- 
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eral  good  character  of  another  in  his  neighbor- 
hood, it  is  not  error  to  refuse,  on  his  cross-exam- 
ination, to  permit  him  to  testify,  that  he  had 
heard  certain  of  neighbors  say,  that  sheriff  had 
come  there  for  purpose  of  arresting  such  person 
for  larceny,  on  a  warrant  issued  on  an  indict- 
ment against  him.    Other  v.  Fdte,  48-132,  '73. 

189w.  Evidence  of  character  or  reputation 
for  chastity,  is  not  confined  to  within  two  years 
before  time  of  trial,  in  a  proceeding  by  a  mother 
to  obtain  possession  of  her  children.  Qanter  v. 
Gordon,  41-92,  '72. 

13981.  Character  of  prisoner  can  not  be 
commented  on  by  him  when  no  evidence  was  of- 
fered, by  either  side,  as  to  character  of  such  de- 
fendant   Chick  V.  State,  40-263,  72. 

13982.  Comment  may  be  made  on  presump- 
tion that  every  man  has  a  good  character.  Id. 

1S988.  An  Inquiry  Into  the  character  of  a 
witness  should  relate  to  time  of  trial,  and  not 
to  some  former  period;  but  limit  to  such  time 
can  not  be  fixed.  It  is  competent  to  give  evi- 
dence of  such  character  within  reasonable  time 
before  trial,  though  the  point  is  his  standing  for 
veracity  at  time  he  testiues.  Straltoa  v.  Slate,  46- 
468,74.  Cf.  82-472. 

18984.  It  is  not  error  to  receive  evidenoe  of 
good  character  of  witness  two,  years  before  time 
of  trial,  in  a  difierent  neighborhood.  Fire  years 
before  will  not  be  allowed.  Rucker  v.  Beaty,  8- 
70,  '51. 

18986.  Evidence  of  character  of  witness  must 
go  to  show  it  at  time  he  testifies.  Cita  Aurora  v. 
Cobb  21-492,  '63. 

18986.  On  trial  in  a  bastardy  proceeding, 
defendant  gave  evidence  of  bad  character  of  two 
of  plaintiff's  witnesses,  evidence  showing  that 
their  character  had  become  bad  since  commence- 
ment of  suit  Held;  no  error  to  permit  plain- 
tift",  in  rebuttal,  to  show  that  character  of  such 
witness  was  good  before  suit  was  commenced. 
How  long  before  does  not  appear.  King  v.  £cr* 
aey,  2-402,  '50.   Cf.  82-472. 

18987.  On  trial  of  an  Indictment  for  attempt- 
ing to  levy  blackmail  accusing  pnwecnting 
witness  of  seduction  of  defendant's  wife,  it  is  not 
competent  for  state  to  introduce  evidence  in  re- 
lation to  chastity  of  wife  at  time  of  trial.  MeH^- 
ienv.  State,  60-216,  77. 

13988*  In  answer  to  (question,  "Is  that  chai^ 
acter  good  or  bad?"  witness  answered,  "It  is 
bad  anywhere,  and  always  was.  I  would  not 
believe  him  on  his  oath.*^  Hdd;  all  but  "It  is 
bad"  should  be  struck  out,  as  irrelevant;  but  er- 
ror was  harmless,  for  if  his  character  was  bad 
in  his  neighborhood,  etc.,  proving  it  bad  else- 
where did  no  harm.  I.  P.  &  C.  R.  Co.  v.  An- 
Uiony,  43-183,  '73. 

13989.  In  a  criminal  cause,  a  witness  can  not 
be  impeached  or  sustained  by  proof  of  general 
moral  character.  Fletcher  v.  State,  49-124,  '74; 
Ihriey  v.  SUOe,  57-331,  '77. 

18990.  Evidence  in  support  of  ^ood  charac- 
ter of  an  impeached  witness  is  admissible.  Clark 
V.  Bond,  29-555,  '68. 

13991.  A  witness  testified  that  plaintiff  had 
been  guilty  of  indecent  conduct  towards  her  by 
taking  hold  of  her  leg.  Held;  evidence  of  her 
character  for  truth,  veracity  and  chastity  was 
admissible  to  impeach  her.  /.  P.  &  C.R.  Co.  v. 
AnUumy,  48-183,  '73. 

18998.  The  plaintiff  jntroduced  his  evidence^ 
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and  rested.  Pefendant  also  rested.  Plaintiff 
then  otTered  rebiittingevidence,  to  ini]>eacl)  a  wit- 
ness of  defendant  who  contradicted  ))laintill',  by 
proving  that  he  had  made  rantradictory  state- 
ments out  of  court  Defendant  then  introduced 
evidence  of  the  p»od  character,  for  truth,  etc.,  of 
said  witness.  Held;  no  abuse  of  discretion  of 
court  to  permit  plaintiff  to  prove  his  good  char- 
acter for  truth.    Fisher  v.  HamiUon,  45-341,  74. 

1S99S.  In  a  bastardy  proceeding,  character 
of  prosecutrix  should. I>e  limited  to  lime  of  trial, 
and  not  of  begetting  of  child.  Walker  v.  Sate.  6 
B».  1,  '41. 

18994.  The  moral  ekaraeter  of  retatriz, 

having  been  proven  bad,  it  is  not  error  to  refuse  to 
allow  a  statement  that  it  was  "  bad  for  chastity." 
Proceedings  admitted  thaL  Jiawfes  v.Staie,  56- 
433, 77. 

18995.  Evidence  for  purpose  of  impeach- 
ment should  have  reference  to  general  moral 
character  of  witness  at  time  he  testified,  and 
where  he  resides.  BawU$  v.  Slate,  66-433,  77 ; 
City  Avrora  v.  Cobb,  21-492,  '68. 

18996.  When  character  was  proven  to  be 
good  at  time  of  trial,  it  was  not  error  to  prove 
that  It  was  also  good  two  years  prior  thereto. 
StraUon  v.  Slaie,  45-468,  '74. 

18997.  When  a  party  has  been  absent  from  a 
certain  place  for  two  ^ears  prior  to  trial,  evi- 
dence of  his  character  in  such  place  is  inadmissi- 
ble.  Ghajue  v.  /.  diW.Q.B.  Co.,  82-472,  '70. 

18998.  Nor  at  a  time  five  years  before  trial. 
Sucker  V.  Beaty,  8-70,  '51. 

18999.  Action  for  "  willfully  and  malicious- 
ly "  burning  a  bam,  and  damages.  Answer,  gen- 
eral denial.  Good  character  is  no  defense,  not 
in  issue,  and  it  is  not  error  lo  reject  evidence  of 
general  good  character  of  defendant.  QAhari 
T.  Bra-keU,  57-378,  '77. 

14000.  In  civil  actions,  evidence  of  general 
reputation  can  only  be  given  where  character  is 
in  issue,  and  even  then  it  must  be  bonfined  to 
reputation  with  special  reference  to  nature  of 
c^eetioQ  in  issue.    CAureA  v.  Drummond,  7-17, 

14001.  Particular  acts  of  good  or  bad 
character  can  not  be  proven  in  a  criminal 
prosecution;  but  evidence  of  general  character 
u  admissible.   Enf^man  v.  Sate,  2-91,  '50. 

XXTIU  AdmUBlble  nuder  General  DenlaL 

See  Genmd  Denial. 

14002.  Ih  action  on  lost  bond,  wherein  an- 
swer is  general  denial,  evidence  by  defendant, 
denying  execution  of  any  such  bond.is  material, 
as  tending  to  dispute  its  existence,  and  hence, 
its  loss.    MiUikan  v.  Slate,  70-310,  '80. 

14008.  Action  to  recover  assessnieuts  for 
benefits  of  a  ditch.  Answer  of  general  denial. 
Defendant,  under  pleading,  may  prove:  l,whole 
proceeding  were  unnecessary  to  plaintiff ;  2, 
that  application  to  commissioners  aid  not  spec- 
ify character  of  work  to  be  constructed ;  3,  that 
aupraisers  did  not,  before  suit,  make  out  a  list 
ol  all  lands  liable  to  he  affected  by  work;  4, 
that  application  to  commissioners  aid  not  de- 
scribe or  specify  all  the  lands  that  would  be 
affected,  witli  names  of  owners.  Bale  t.  Sheets, 
60-329,  '75. 

14004.  An  answer  setting  up  an  unauthorized 
alteration  of  a  note  sued  on,  is,  substantially,  a 
plea  of  non  ett  /ocfum,  and,  if  not  verified,  is 
equivalent  to  a  general  denial,  and  erldence  of 


alteration  can  not  be  given  under  it.  Moorman- 
V.  BarUm,  16-206,  '61. 

14005.  Former  coaTicttoa  for  same  offense- 
may  be  proved  nnder  general  iasnew   Bryant  t.- 

St*tle.  li-m,  '80. 

14006.  In  an  action  against  an  admlnto'' 
trator  de  »m  tori  to  recover  value  of  assets- 
converted  to  his  own  use,  defendant  may,  under 
the  general  denial,  give  evidence  tending  to  dis- 
prove piaintifi  's  right  to  recover,  and  also  matter 
in  mitigation.    Bmam  v.  Long,  21-264,  '63. 

14007.  Matter  u  mitl^Uon,  under  code^ 
is  required  to  be  specially  pleaded  only  in  actions' 
of  slander.  Id, 

14008.  Evidence  of  payment  not  admissible- 
under  general  denial.  Baker  v.  KiMer,  18-63,. 
'59. 

14009.  Defendant  in  assumpeit  may,  under 
general  issue,  give  In  evidence  a  wrltlBg  exe- 
cuted by  him  to  plalntllT,  if  it  tend  to  show  the 
nature  of  the  transaction  involved  in  the  suit^ 
and  if  its  stipulations  have  been  performed  by^ 
botii  parties,  although  the  instrument  may  be  in- 
valid as  a  contract  lor  want  of  nentrality.  Jfc 
iViitt  V.  Dare,  8  BH.  36,  '46. 

14010.  It  was  agreed  that  defendant  might 
offer  in  evidence,  under  general  issue,  any  de- 
fense which  he  could,  if  pleaded  specially.  Held,- 
defendant  excused  from  proving  execution  of  a 
written  instrument  set  up  in  defense.  Wakeman 
V.  Jones,  6-454,  '54. 

14011.  Evidence  which  is  admisuble  nnder 
a  plea  of  liberum  tetiAncn/um,  is  admiasible  under 
general  issue.    Fairfidd  v.  Browning,  1-322,  '48. 

14012.  Evidence  in  support  of  a  cross-com- 
plaint, seeking  affirmative  relief,  can  not  be- 

tiven  under  general  denial.  Harten  v.  Waitanj. 
8-143,  '78. 

14013.  Under  general  denial  to  an  action 
against  the  principal  and  surety  on  a  note,  evi- 
dence of  a  contract  between  paj^ee  and  principal,, 
for  an  extension  of  time  by  which  surety  would 
be  released,  is  not  admissible.  Rich  v.  Starbucks 
50-126,75;  Swift  y.  Wakeman,  9-662,  '57.  Cf. 
JS'elsonv.  Johnton,  18-329,  '62. 

14014.  Agreement  to  forbear  suit  on  a  note 
is  admissible  under  general  issue.  JfeCSeUmd  t. 
Quarles,  3  Blf.  469,  '34. 

14016*  Want  of  consideration  may  be  proven, 
under  general  denial  to  a  complaint  on  an  oral 
promise.    BuA  y.  Brown,  49-673, 75. 

14016.  Matterof  estoppel  (z past /aetocan  not 
be  admitted  in  evidence  under  a  general  denial. 
It mustbespeciallypleaded.  WaoehBardr. Begme, 
6a-176,  '76. 

14017.  In  an  action  against  a  railroad  com- 
pany for  damages  done  by  it;  evidence  that  it. 
was  in  hands  of  a  receiver  may  be  admitted  un- 
der a  general  denial.  O.AM.R.O0.V.  Davit, 
28-563, '64. 

14018*  Evidence  that  consideration  of  a  note 
was  iltegat  is  not  admissible  under  general  de- 
nial,   (Wrf  V.  Holdridge,  60-529,  '75. 

14019.  In  an  action  against  a  railroad  com- 
pany for  killing  stock  at  a  place  not  fenced,  de- 
fendant may  prove,  under  the  general  denial, 
without  special  plea,  that  it  was  not  a  prtmer- 
ptace  to  be  fenced.  J.  M.ALROo.  r.  Xym,  66- 
477,76:  T.  IT.  <6  IK.  A  Cb.  t.  Owen,  48-405, 73. 

14020.  And  plaintiff  may  introduce  evidence 
that  company  replaced  fences  at  place  in  con- 
troversy, as  an  admission  on  part  of  comp&nr 
that  it  might  legally  erect  such  foice.  T. 

W.  B.  a.  T.  OHen,  48-406, 78. 
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14031.  In  salt  to  recover  real  estate,  all 
I»al  or  equitable  defenses  are  admissible  under 
eeneril  denial.  WebaUnr  v.  Bebinger,  70-9, '80; 
VaU  T.  Haium,  14r-344,  '60. 

XXVUI.  Objections  to. 

14022.  Objection  to  admissibility  of  evidence 
can  not  be  raised  for  first  time  in  C.  Bruker 
T.  Kdtey,  72-51,  '80.  Cf.  Slahl  t.  Htmmmtree,  id. 
103;  Scobey  v.  Deeafur  Cb.,  td.  551 ;  Jordan  t. 
lyHew,  71-199,  '80;  Braum  v,  Slaie,  id.  470; 
Bnmn  v.  Suae,  70-576,  '80 ;  McFerran  v.  McFer- 
nm,  69-29,  '79 ;  Hammm  v.  Sexton^  id.  37  ;  Merri- 
fdd  V.  HWi,  «8-70,  '79 ;  Milla-  t.  State,  60-284, 
79;  iiinyfoT.  Biob»a/;,82-369,'69 ;  JioWA  V. ^»n«r, 
80-348,  '68 ;  Bd.  Cma'i  BarthoUmtv  Co.  v.  Boyn- 
(on,  27-19,  '66;  SxOe  t.  Mardtf,  15-8,  '60;  ALex- 
ander  v.  Oaar,  id.  89 ;  Harbert  v.  Dtunont,  Jt-346, 
'52:  StAhena  v.  Lawaon,  7  Blf.  276, '44;  HooomU 
V.  QimeueU,  6  Blf.  6,  '38 ;  Doe  t.  Reagan,  id.  217, 
'89;  OoAMv  t.  id.  436,  '40;  Birkint  t. 

Aii(L4Bli.299,'87. 

140811.  The  ruling  of  court  below,  in  admit- 
tbg  certaift  evidence,  can  not  be  reviewed  by  S. 
C.,on  appeal,  when  party  objecting  had  omitted 
to  point  out  some  specinc  objection  to  evidence, 
or  to  except  to  ruling.  AliUer  v.  W.  C.  Q.  R.  Co., 
67-241, '77;  Saint  v.  BaUm,  S^79, '76;  Tempie 
J.  Aden,  88-506,  '72;  Bobinton  t.  Murphv,  8»- 
482,  '70;  Sehettek  t.  ButaA,  82-338,  '69;  Ammer- 
mm  T.  OroAy,  20-451,  '66;  RumU  v.  Brmham,  8 
Blf.  277,  '46;  Ctty  Aurora  v.  Cobb,  21-492,  '63; 
Wakeman  v.  Jonea,  &-454,'&4 ;  MeChmiek  y.  Mtleh- 
ell,  67-248,  '77;  Bishop  v.  Welch,  54-627,  '76; 
Sotenbaum  V.Schmidt,  64-231, '76:  Bishpftinghof 
T.  hotter,  52-619,  '76 ;  Denny  v.  N.  W.  Or.  Unh. 
16-220, *61  iSwailay.  GoverdiU,  21-271  '63;  Mugg 
r.  Grama,  22-236,  '64  iBkuingame  v.  S/ownjcmie, 
24-86, '66;  t.  iitee,  44-103, '73;  ISvgden 

T.  Bedcard,  45-572,  '74 ;  Blimrd  t.  Hayt,  46-166, 
74 ;  Betson  t,  Satt,  47-54,  '74 ;  SmUh  v.  WVfand, 
60-360,  '75  ;  Holeaapple  v.  Faicbuah,  51-494, '75; 
Hablead  v.  Sd.  Corn's  Lake  Co.,  60-363,  '77 ;  Nvatt 
T.  CfemeniB,  Oo-l  2,  '78 ;  Etaia  v.  Slate,  67-68. 79. 

14024.  And  such  objection  must  be  made  at 
time  evidence  is  ofi'ered.  Peachee  v.  Slate,  68-399, 
'78 ;  jPhiUipa  v.  Qxt,  61-345,  '78 ;  Firri  NaL  Bank 
OmiibridgeOityv.OoUgr,id.m;I)<miaUY.HaiUtt, 
11-49V58;  OmbeT.Miekle,  6-146, '64;  WhitOer 
T.  JTsojnie,  60-666,  '79 ;  Whiieeoiton  v.  Landtm,  64- 
420,  78;  Sage  v.  Brotm,  84-464,  '70;  FUminp-v. 
Porter,  14-486, '60;  Jona  v.  Ranmm,  8-327,  '62; 
Thomas  v.  Beisier,  id.  369. 

14025*  So  in  cause  tried  before  passage  of 
act  of  '51  on  subject.  Holer  v.  Dwanl,  8r-501, 
'62:  Adiane  v.  Holmes,  2-197,  '50;  Eeddington  v. 
JWMn,  id.  224;  Garter  v.  ifonno,  id.  45;  Qharkey 
T.  HaUead,  1-389,  '49 :  HamiUon  y.  Pearton,  id. 
540 ;  Bogere  x.  Lamb,  3  Blf.  155,  '32 ;  Sim  t.  <?i«in, 
3  Blf.  461,  '31. 

14026.  This  does  not  apply  where  evidence 
was  rejected.   SmUh  v.  Beed,  7-242,  '65. 

14027.  When  th'e  court  refused  to  allow  a 
competent  witness  to  testify  at  all,  it  is  error, 
and  only  eronndgof  omectlon  to  witness  must 
be  shown  l)y  a  bill  of  exceptions.  Matter  to 
which  he  is  to  testify  need  not  be  shown  in  a 
motion  for  a  new  trial.  Stilherland  v,  Hankitu, 
66-343,  '77. 

14028.  The  8.  C.  will  not  examine  the  ad- 
mlasibilltj  of  eridence,  when  no  objection  was 
made  to  its  admission  in  court  below.    H'eal  v. 


14029.  On  the  trial  of  Indictment  for  pass- 
ing counterfeit  goli  coin,  where  state  sought 
to  show  that  at  time  of  defendant's  arrest  he 
had  in  his  possession  a  counterfeit  bank  not&  an 
objection  to  admission  of  snch  testimony  "on 
the  ^und  that  on  the  trial  of  a  defendant  for 
passing  gold  coin,  it  was  not  permissible,  for 
any  purpose,  to  show  that  defendant  had  or 
passed  paper  money,"  does  not  raise  point  of 
proving  contents  of  bills  not  present.  Xanev. 
State,  16-14,  '60. 

14080.  Debt  upon  a  foreign  judgment.  A 
transcript  of  jud^ent  having  been  offered  in 
evidence,  d^endant  objected,  for  reason  that 
"  there  was  no  valid  judgment  recited  in  the 
transcript."  Trial  was  under  act  of  '61,  "in 
relation  to  hills  of  exceptions."  (Acts  '61,  p.  47.) 
Held;  objection  too  general.  Andemmv.  JW,  6- 
76,-54. 

14031.  When  evidence  had  been  improperly 
rejected,  the  appellee  can  not  object  in  a.  C, 
that  he  did  not  properly  make  objections  to  ad- 
mission of  evidence,  when  record  uiows  he  made 
objections  of  some  character.  HwUer  t.  Malr- 
pdd,  68-416,  79. 


XKIX. 


Avafiable  as  Eiror. 

See  Error. 


14082.  No  question  presented  to  S.  C.  on  ap 
peal,  unless  the  record  show  that  all  evidence  in 
the  cause  has  been  incorporated  therein  by  prop- 
er bill  of  exceptions.  &m  v.  Long,  72-18,  '80; 
Finoen  v.  Emm,  id.  23.  Cf.  Bmker  v.  Keleeg,  id. 
61 ;  J.  <ft  K  JJ.  Cb.  V.  McOiffen/,  id.  294;  WiUiams 
V.  FoUer,  id.  354 ;  Harth  v.  Kegley,  id.  398 ;  Ker- 
wrin  V.  Myers,  71-369,  '80;  Fhpm  v.  Hayes,  60- 
59,  '79;  Mern/ield  v.  WeaUm,  68-70,  '79;  Thomas 
V.  RuddeU,  60-326,  '79;  SdieibU  v.  Law,  66-332, 
'79;  PickereU  v.  JWem,  64-26,  78;  Htdt  v. 
Orten,  26-388,  '66;  Binford  T.  Ihyfor,  20-182, 
'63 ;  Smith  v.  Cunningham,  id.  253 ;  Qeoeland  v. 
State,  id.  444 :  Moore  v.  Meek,  -id.  484 ;  Branham 
V.Bradford,  17-47, '61 ;  State  v.  14-291, '60; 
fleming  v.  Potter,  td.  486 ;  Coyner  v.  Lynde,  10- 
282,  '68 ;  Harney  v.  Ferguson,  id.  393 ;  Orcmes  v. 
Sate,  9-200,  '57 ;  JefferaonmlU  R.  Go.  v.  BidJer, 
id.  206:  Manfy  v.  Huibard,  id.  230;  PoUern  v. 
Swme,  4-217,  '53;  il.  <£  &  £.  Ok  JtfeifentH^ 
id.  276 :  Enma  v.  ViaUreea,  id.  841 ;  Houde  v.  Data, 
8-385,  '52 ;  Halsey  v.  Matthewa,  id.  404 ;  Hjgman  v. 
Brown,  8-430;  Jones  v.  Doe,  1-109,  '48;  JSdmonda 
V.  PoAtins,  8  Blf.  196,  '46 ;  Ptrdval  v.  Groff,  id.  233. 

14088.  Where  erldenee  Is  eonfllctliig,  8. 
C.  will  not  review  decision  of  trial  court  as  to 
its  auEEciency.  -SbAn  v.  Jtf.  S  L.  Or.  Rd.  Cb.,78- 
77, 'm ;  Kelleu  v.  Norihington,  id.  m.  Cf.  I>en- 
neriine  v.  OoNt,  id.  210;  SUadt  v.  i^un,  72-16, 
'80:  Martin  v.  Oavbte,  id.  67 ;  lhawm  v.  ScoU, 
id.  258;  Lannum  v.  State,  id.  394  ;  Leary  v.  Ebert, 
id.  418;  Smith  v.  Strain,  id.  600;  Ohormley  v. 
Young,  71-62,  '80;  Bowen  v.  PoUard,  id.  177; 
Nave  V.  Tueier,  70-15,  '80 :  /,  P.  4  C  J2,  Co.  v. 
Cbtfinfftpood,  71-476, '80;  Momihan  v.  State,  70- 
126,  '80 ;  Bardag  v.  Miers,  \d.  346 ;  Leonard  v. 
BameU,  id.  367:  Davis  v.  Doherty,  69-11,  '79; 
JtfcFefFon  v.  McFerran,  id.  29 ;  Brvat  T.  FranHin 
Life  Ina.  Co.,  68-6,79;  Roe  t.  OronkhUe,99- 
242,  '79 ;  Fiirvum  t.  Quinn,  id.  267 ;  Dtu/m  v. 
TrisUr.id.  653,  '80 ;  Dodd  t.  Sogers,  68-110,  '79 ; 
Howe  Machine  Go.  v.  .Borers,  id  266 ;  HyaU  v.  Mat- 
/iWy,  id.  271;  Pindar  v.  State,  id.  464;  Heath  v. 
West,  id.  548:  i>eiVie8t  t.  State,  id.  669;  LUtie  t. 
Am,  B.H.,  0.  &Sew.M.Oo.f  07-67,79;  Jfiwdb 
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T.  Safe  «6-in,  '79;  Bueky.  Suffey,  W^,'7S; 
E.dc  Cf.R  Co.v.Snm,id.92\  AthertonY.  Allen, 
id.  240:  Ounait^um  t.  SUiU,  id,  377:  Brattv. 
JSmAh,  64-284,  79:  Bmlm  t.  Aik,  id,  311; 
ire%  T.  iSfaile,  id.  326;  JUk«r  v.  Sate,  id.  435 ; 
ITooAw  T.  MeKinna/,  68-205.  '78 ;  Rwakr  t. 
Oardmer,  id.  299 ;  Rtuehaxtpl  y.  CarpaUer,  id.  359 ; 
Deam  y.  Damon,  62-22.  '78 ;  Sibbitt  v.  Sbyker, 
id.  41 :  Bridgewater  v.  BridgewaUr,  id.  82;  /.  P. 
4t  C.  R.  Oo.  V.  Magmre,  id.  140 ;  Uetdine  v.  Ja- 
«»6tf,td.298;  Ow^  v.  Son*,  «.  807  ;  MeOuUey 
T.  ^iote,  td.  428  ;  /.  A  K  it  Cb.  v.  McOorm,  id. 
«66;  .-Iflen  v.  StoU,  61-268,  '78 ;  E  <fc  C.  ii.  Cb. 

Swmp,  id.  303;  Oampbelt  v.  Cbon,  id.  616;  P. 
C.  ^4  -St  L.R.O>.y.  Mortm,  id.  539;  WoUace  v. 
WaUon,  84-147,  '70:  £o^/<!n&icAer T.  AbU,  id.  289; 
P.aiSLL.k  Co.y.  Hume,  id.  326 ;  0.  A  Jtf. 
R.  Co.  T.  iUoot,  td.  553  ;  MeDanaid  v.  Mav^n, 
S9-87,  '67  ;  Kaufman  v.  BoU,  id,  521 ;  ^/tei  v. 
Doheritft  25-280,  '68 ;  Trinler  v.  Cometim,  24- 
«7,  '66;  Aeweff  v.  iiusi,  28-210,  '64  ;  Fidter  v. 
J*aer,  21-71  '63;  Pimoil  v.  Ckiij,  22-394,  '64; 
WdkmUdr.UUer,  1^79,  '62;  Oapnanv.  Seed, 
^272;  Eaion  y.  A<i(m,  1»-371,'62;  Rogen  y. 
Levi,  id.  405 ;  York  v.  Manhali,  14-250,  '60 ;  Hi- 
cii  T.  Daxenpart,  id.  281 ;  VaAinder  v.  i^A,  »- 
365,  '67;  ^rrfery  y.  iWfcjM,  5-186, '64;  v. 
Ooodtnn,  4-608,  '53;  BusA  v.  JtfcCostrw,  id.  588; 
JVencA  v.  Gmm,  8-267,  '51 ;  R.  Man'/  Co.  v.  Dor 
vio,  7  BIf.  412,  '45 ;  ConvxU  v.  Buchanan,  id.  537. 

14084.  Facts  should  be  ^ven  in  evideoce, 
not  matter  of  opinion  ;  but  refusal  to  suppress  a 
qaestion  calling  merely  for  latter,  is  no  cause 
lor  reversal,  if  answer  could  do  no  harm  to  ad- 
TerseDarty.  N.  A.dS.  R.  Oo.  y.  Huff.  19-315,  '62. 

14085.  Though  objection  that  verdict  is  not 
sustained  by  sufficient  evidence  is  not  favored 
-where  there  is  evidence  tending  to  sustain  it, 
yet  a  verdict  ought  not  be  sustained  where  evi- 
dence in  record  is  not  sufficioit  to  support  it 
OowtomT.  BlaehUy,  4-438,  '53. 

14086*  Where  burden  was  upon  defendant, 
and  evidence  about  evenly  balanced,  S.  C.  set 
aside  verdict  for  defendant.  Cook  v.  Noble,  4- 
221,  '53. 

14087.  No  error  to  refuse  to  allow  defendant 
to  introduce  testimony  in  reply  to  strictly  re- 
butting evidence.   Ontlatt  v.  Seam,  80-259,  '68. 

14088.  Inatmction,  that  testimony  of  witness, 
-whose  deposition  had  been  taken.  "  is  not  en- 
titled to  the  same  confidence  as''  of  witnesses 
-who  have  penonally  testified,  erroneous.  Fobs  v. 
JVier,  71-128,  '80. 

14089.  Finding  will  not  be  disturbed  by  S. 
C,  where  evidence,  though  circumstantial,  tends 
to  sustain  iL    Crisman  v.  Smith,  22-13,  '64. 

14040*  Unless  there  is  clear  preponderance 
against  iL  iSerin  v.  Morrow,  4-425,  '53. 

14041.  lU^al  exeliuIoB  of  evidence  is  not 
error,  where  verdict  is  sustained  by  all  evidence 
ia  case,  and  evidence  excluded  would  not  aflect 
it  i%mns  V.  MeKibben,  5-261,  '54;  BiUingslfy 
V.  Slate  Bank,  8-376,  '62;  Lett  v.  Homer,  6  Blf. 
296,  '40. 

14042*  Same  as  to  admission  of  illegal  evi- 
dence. Pdrker  V.  Slatf,  8  BIf.  292,  '46:  Bush  v. 
JSeaton,  4-522,  '53;  Alaaehetter  v.  Doddridge,  8- 
360,  '52 ;  SSterrg  v.  Denn,  8  BIf.  542,  '47 ;  Smith  v. 
ilbner,  6  BIf.  51, '38. 

14048*  No  question,  as  to  exclusion  of  evi- 
dence, presentea  to  S.  C.,  without  bill  of  excep- 
tions snowing  offer  to  introduce  excluded  evi- 
dence.   Ora^m  v.  Henderson,  85-195,  '71. 

14044.  Admission  of  evidence  over  general 


objection,  no  Round  being  pointed  out,  will 
not  be  regards  as  erroneons.  Wood  v.  £tec, 
68-32a  '79.    Cf .  King  v.  Andreim,  80-429^  '68. 

14045.  Errorinftamittin^impro|itteTidence 
over  objection,  is  cured  bj  instniction  to  disre- 
gard  such  evidence.  Wiehmter  v.  Beh^mer,  80- 
102,  '68. 

14046.  Where  a  series  of  long  and  compli- 
cated dealings  is  involved,  thoogh  plaintiff  re- 
mit part  of  verdict,  it  will  not  be  disturbed  on 
ground  of  insufficiency  of  evidence,  unless  grossly 
unjust  or  founded  on  palpable  mistake.  Watmm 
y.AUen,4~6a7t'6». 

14047.  Whm  evidence  admitted  is  proper  to 
support  an  answer  that  is  pleaded,  no  question 
as  to  the  admissibility  of  evidence  can  oe  con- 
sidered, when  no  question  is  raised  as  to  the 
sufficiency  of  the  answer.  Andenon  v.  Htieg, 
88-280,  71.  But  see  FreUag  v.  Burke,  45-38; 
62-1:  66-454;  67-86. 

14048*  Affidavits  and  evidence  referred  to 
in,  but  not  copied  into,  are  not  part  of,  bill  of 
exceptions.  Keder  v.  Jtfyers,  41-543,  '73  ;  Stem- 
art  V.  Rankin,  89-161,  '72;  Blemng  v.  Blair,  45- 
546,  '74. 

14049.  Affidavit8,though  copied  in  transcript 
by  the  clerk,  are  not  a  part  of  record,  if  not  made 
so  by  a  bill  of  ex.,  or  by  an  order  of  court 
WiUtamg  V.  PoOer,  72-354,  '80. 

14050.  Evidence  which  was  oral  can  not  be 
copied  into  bill  of  exceptions  after  it  was  signed, 
though  blanks  were  left  for  such  to  be  inserted. 
fScerea  v.  Ooodina,  58-72,  '76. 

14051.  The  Su  preme  Court  can  not  say  that 
error  was  committed  in  admitting  evidence, 
which  was  witbtn  issues,  if  all  evidence  is  not 
in  record.   Newby  v.  Roger$,  54-193,  '76. 

14052.  When  questions  in  r^ard  to  exclu- 
sion of  evidence  are  to  be  considers  by  Supreme 
Court,  such  evidence  must  be  in  bill  of  excep- 
tions, and  not  a  part  of  motion  for  a  new  triaL 
Q.AB.S.M.O0.  V.  Neaby,  58-570,  '77 ;  MiUer 
V.  State,  56-187,  '77. 

14058.  No  question  can  be  raised  on  evidence 
in  6.  C,  unless  evidence  is  brought  into  record 
by  a  proper  bill  of  exceptions.  Mull  v.  Mo- 
Knight,  67-535,  '79. 

14054.  Certifications  by  judge,  or  general 
statements  by  clerk,  as  to  eviaeno^  are  not  anf- 
ficient.  Id. 

14055.  Error  Inreftasingto  admit  eridenee 
is  not  available,  unless  bill  of  exceptions  shows 
what  evidence  was  offered  and  refused.  Vandtr- 
kary.  State,  51-91,75. 

14056.  And  particular  facts  expected  to  be 
elicited.  Lewie  v.  Leunt,  80-257,  '68;  ^clams  v. 
Cosbt,,  48-153,  '74;  Ouimnen  v.  Cliamnett,  58- 
301,  '76. 

14057. -  Wlien  eTtdesce  has  beea  exdnded, 

and  none  of  evidence  is  in  record,  8.  C.  will  pre- 
sume action  of  court  below  was  proper,  if  evi* 
dence  excluded  might  have  been  irrelevant 
HunUry.  Thomae,  87-146, '71. 

14058.  Evidence  can  nol  be  made  a  part  of 
bill  of  exceptions  by  reference  to  a  certain  page 
of  record  where  it  may  be  found,  to  wit :  As 
copied  in  motion  for  new  trial.  Honlbtiu  v. 
Qreemburg,  etc..  T.  Co.,  46-187,  '74 ;  C.  * /.  C  B. 
Co.  V.  Gnffin,  46-369,  '73. 

14059.  A  showing  in  bill  of  exceptions  that 
a  deed  was  given  in  evidence  from  A  to  B,  but 
not  copied  therein,  does  not  make  such  deed  in 
record  a  part  of  evidence.  HwkUeabm  v.  Ingd$, 
47-498,  '74. 
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14060.  When  what  purports  to  be  evidence 
is  copied  ioto  record,  without  &dj  indication 
that  It  is  commencement  of  a  bill  of  exceptions, 
or  anv  thing  to  distinguish  it  from  ordinary  en- 
iriesof  clerk,  it  can  not  be  renmled  as  a  proper 
or  l^il  bill  of  exceptions.  EUsr  t.  Armatrmff, 
4^^1y7,  '74. 

140«i.  Testimony,  shown  by  bill  of  ex.  to 
be  "in  substanpe  the  same  as"  another,  whose 
testimony  was  set  forth  in  full ;  is  not  in  record, 
and  can  not  be  reviewed  by  S.  C.  Yalea  v.  George, 
61-324,  76. 

14062.  The  record  reeltes  that "  Mrs.  Caro- 
line Grubbs  says :  that  about  the  29th  day  of 
April,1874,  /  woe,"  etc.,  etc.  Held;  part  written 
ID  third  person  is  not  a  part  of  Mrs.  Grubbs'  testi- 
mony. The  recital  in  the  record  can  not  be  her 
testimony.    McLaughlin  v.  Stale,  52-476,  '76. 

14068.  The  following  statement  in  a  bill  of 
ex.  "  and  to  sustain  the  issues,  Oliver  Price,  a 
witness  for  the  state,  being  sworn,  testified  as 
follows,"  etc.,  is  no  part  of  the  evidence,  and 
does  not  show  to  S.  C.  name  of  such  witness. 
Wreidi  v.  -State,  48-579,  '74. 

14064.  No  {(uestlon  raised  by  a  motion  for 
ft  new  trial,  either  in  regard  to  sufGciency,  ad- 
mission, or  exclusion  of  evidence,  is  presented 
to  8.  C,  if  evidence  at  trial  is  not  in  record. 
Walter  v.  Kerrigan,  66-301,  '77. 

1406fi.  Exceptions  to  admlsglblll^  of  erl- 
denee  are  not  available  unless  record  snow  they 
Were  taken  before  jury  retired.  Jonea  v.  Van 
iWu,  8-107,  '51. 

14066.  The  bill  of  excei>tionB,  also,  mustshow 
■pecific  grounds  of  objections  to  evidence  ad- 
mitted, or  witnesses  examined,  and  an  exception 
to  rale  admitting  it.  Slump  v.  FrtUey,  7-679, 
•56;  WUerr.M<aaey,&l-m, '75:  Rkhardmi  v. 

a,  61-210, '76.  .  --v» 

14067.  Objections  to  evidence  admitted  mnst 
be  In  the  record  to  be  reviewed.  Miller  v.  Wild 
Cat,  ete.,  Co   62-51,  '75. 

14068.  The  general  rule  is  that  an  objection 
to  evidence,  to  be  valid,  must  point  out  reasons 
therefor,  but  ceases  with  reason  for  it,  as  "  where 
the  testimony  Itself  plainly  shows  tiie  point  of 
objection."  l);Mferwood  v.  Lmton,  64-468, 76;  ifc- 
T%v.  Blair,  7-690,  '56 :  Underwood  t,  Xin/on,  44- 
72,  73.   Cf.  Glenn  v.  Qore,  42-60,  '73. 

14069.  When  evidence  hag  been  errone- 
nuly^  admitted,  to  present  question  on  ap- 
pealj  it  is  necessary  that  record  siiou  Id  show  what 
specific  objection  to  evidence  was  pointed  out  at 
time.    Biikplinghoffv.  Bauer,  62-519,  '76. 

14070.  An  objection  to  evidence  because  "  in- 
competent" conveys  no  idea  of  any  objection. 
'ShmJw  V.  SuHieTland,  64-339.  76. 

14071.  An  objection  that  certain  evidence  is 
"incompetent  and  inadmissible"  is  not  suffi- 
cient, as  these  are  not  "  reasons."  Underwood  v. 
Union,  64-468,  '76. 

14072.  It  is  not  error  to  reftase  to  admit 
CTldence,  which  is  inadmissible  forspecific  pur- 
pose stated,  though  it  may  be  admissible  for 
another  parpoee.  J.  M.Al.S.Qf.  v.  Bilev,  80- 
668,72. 

14078.  Nor  when  same  facts  have  been  shown 
by  other  evidence.  Id. 

14074.  Where  depositions  are  retakenf 
filed,  published  and  read,  on  trial,  without  ob- 
jection, it  mnst  be  inferred  that  all  objections 
to  them,  as  evidence  in  cans&  aie  waived.  Addle- 
•KMi  T.  SmtrtM,  22-249,  '64. 


14076*  Error  in  admission  of  evidence,  when 
not  objected  to  at  time,  is  not  available  in  S.  C.^ 
or  in  a  motion  for  a  new  trial.  Leaser  v.  JimilL 

67-  423,  77:  HoUen  v.  Bd.  Cbm's  Lake  Co.,  66- 
194,76.   Cf.  46-222. 

14076-  IncorapetOHt.  When  evidence  clears 
Ijr  incompetent  has  been  admitted,  over  objec- 
tions ana  exceptions  made  at  time,  it  is  not 
necessary  to  move  to  strike  it  out  to  make  error 
available.    Olenn  v.  Clare,  42-60,  73. 

14077.  When  evidence  itself  shows  on  it» 
face  l^at  it  la  inadmissible,  it  is  not  necessatj 
that  objection  to  its  introduction  shonldibe  dis- 
tinctly  pointed  onU  MeVey  v.  Blair,  7-590,  '56; 
Glenn  v.  Clare,  supra. 

14078.  Error  In  excluding  certain  evi- 
dence is  available  only  when  the  evidence  and 
grounds  of  objections,  are  in  bill.  0.  &  M.  R. 
Co.  V.  Bouiand,  61-285,  '76;  Adama  v.  Ooeby, 
48-153, 74. 

14079.  When  an  offer  to  {uove  certain  facts 
is  refused,  to  make  error  available,  it  mnst  \» 
shown  with  what  kind  of  evidence  matter  vaa 
to  be  proved,  and  also  objection  to  iL  AduoM 

V.  Coaby,  supra. 

14080.  The  exclusion  of  proper  evidence 
is  an  error  of  law  occurring  at  trial  and  should 
be  assigned  as  a  cause  for  a  new  trial.  It  can 
not  be  assigned  as  an  error  on  appeal  in  Su- 
preme Court,  PUfersm  T.  /.  A  B.  Fianlc  Boad 
Co.,  56-20,  '77;  Oofom  T.  SUiU,  56-61,  '77 ; 
Bailey  v.  Boyd,  69-292,  '77. 

14081.  Also,  admission  of  evidence,  claimed  . 
to  be  incompetent  and  improper.     Leeixr  v. 
//amii/,  67-423,  '77. 

14082.  Also,  any  qnestion  as  to  weight  of 
evidence.    Chmpton  v.  Crone,  68-106,  77. 

14088.  When  party  asking  question  does 
not  disclose  what  he  proposes  to  prove,  it  is  not 
error  to  exclnde  evidence  offered.  Cbnct  t.  Bin- 
/ord,  64-516,  '76 ;  Bobinson  Mack.  Works  v.  Oiand- 
Ur,  56-575,  77  ;  Oraeier  v.  WUliama,  56-^1,  '76  ; 
MiicheU  v.  Chambers,  id.  289-  Loader  v.  Lowdtry 

68-  538,  '77 ;  T.  &  W.  B  Co.  v.  Goddard,  26- 
186, '65;  Owry  v.  Brabtey,  29-195,  '67;  Aeb'n 
Churdi,  Boanohe,  v.  Horton,  50-223,  75. 

14084.  An  exception  to  sustaining  of  an  ob- 
jection to  a  question  to  a  witness  is  not  availa- 
ole  unless  ground  of  objections  are  shown,  and 
that  party  aski  ng  question  stated  to  court  what 
he  expected  to  prove.  B.  P.  &  C.  B.  Co.  v.  Lan- 
sing, 62-229,  75;  First  NaL  Bostk,  Qimbridge 
City  V.  CoUer,  61-153,  78. 

14086.  It  must  appear  that  the  witness  has 
the  information  or  evidence.  TedroiBb  t.  £Uer, 
66-443, 77. 

14086*  This  rule  does  not  apply  on  exon- 
ezamination.   ifornest  T.  State,  67-1,  '77. 

14087.  It  is  not  error  to  exclude  evidence 
when  it  is  not  shown  that  it  has  any  connection  . 
with  issues,  or  other  evidence  in  case.  Q.  &  -B. 
S.  M.  Co.  v.  Newb^,  58-570,  77. 

14088.  Error  in  not  permitting  a  question  to 
be  asked  and  answered,  is  not  available*  unless 
court  is  advised  clearly  as  to  what  evidence  is, 
what  is  offered,  and  what  is  expected  to  be  elic- 
ited from  witness,  and  an  exception  is  reserved 
to  ruling  of  conrt,  and  error  is  assigned  as  rea- 
son for  a  new  trial,  and  is  in  bill  of  exceptions. 
Graeier  V.  WUliamt,  56-461,'76 ;  Ferguson  v.  Hirachy 
64-337,  '76;  Stanley  v.  Sutherland,  54-339,  '76; 
HorUm  v.  Wilson,  25-316,  '66.    Cf.  61-153. 

14089.  When  the  court  below  excludes 
evidence,  its  decision  may  be  sustained  on  any 
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ground  whether  ground  assumed  in  court  below, 
or  on  some  other.   Fuher  v.  AUism,  46-693,  '74. 

14090.  Where  the  court  admits  improper 
testfmony^  and  afterwards  instructs  the  inry  to 
disr^rd  it,  parties  are  not  injured.  Zaaur  t. 
%fcr,  10-290,  '61. 

14091*  When  evidence  had  been  erroneonsly 
admitted  before  jury,  the  error  is  not  cared  by 
an  faistmction  whteh  modifies  Its  effect  and 
^loWB  its  incompetency,  but  does  not  withdraw 
evidence,  or  instruct  jury  to  disregard  it.  Glmn 
T.  Oorc,  42-60,  73. 

14092.  Error  in  admitting  evidence,  may  be 
correcteil  bj  InstrnettoiiB  to  jury  not  to  con- 
aider  it,  unless  other  matters  are  proven  making 
it  material  and  competent.  Ga>harl  v.  Burkett, 
67-378,  '77. 

14093.  An  erroneous  ruling,  in  reftaslng  to 
admit  competent  evidence,  is  a  harmless 
error,  if  court  afterward  agrees  and  consents 
that  such  evidence  may  be  admitted.  Id. 

14094.  Permitting  a  witness  to  testify  that 
he  had  "  a  very  faint  impression  "  of  a  certain 
matter,  to  harmless,  and  no  ground  for  a  new 
trial.    Bunger  v.  Roddy,  70-26,  '80. 

14095.  A  party  can  not  complain  of  evidence 
admitted  in  his  favor.  LingenfeUer  v.  Simon,  49- 
82,  '74. 

14096.  A  judgment  will  not  be  reversed  be- 
cause of  admission  of  evidence  harmless  in  its 
character.  Bwt/lsa  v.  Stau,  47-251,  74. 

14097.  TSOT  for  admission  of  improper  evl- 
-dence,  vhen  same  fact  was  proved  by  competent 

testimony  which  was  uncontradicted.  DiMn- 
ton  v.  doUer,  45^45,  74.  CL  I.  P.  C  B.  Oo. 
V.  AniJumy,  48-183,  73. 

14098.  Nor  for  evidence  brought  out  by  one's 
own  persistent  questions.  Musselman  v.  Mvaael- 
man,  44-106,  '73. 

14099.  It  is  not  error  to  exclude  evidence  in 
ngard  to  amount  of  damages  sustained  on  ac- 
count of  fraud  or  warranty,  when  no  fraud  nor 
warranty  was  found  to  exist  by  jury.  Bowman 
T.  Clemma;  SO-10,  75. 

14100.  Where  material  evidence  has  been 
improperly  admitted,  it  will  be  presumed  that 
it  influenced  verdict.  Thompson  v.  WiUon,  84- 
94,  '70  ;  Baker  v.  Deaaauer,  49-28,  74  ;  Morgan 
V.  State,  81-193-201,  '69;  B.  B  Co.  v.  Hunter, 
SS~385,  70:  Vanditvre  r.  BoUisu,  49-216,  74. 

14101.  WhcB  incompetent  eTidence  which 
is  not  immaterial  and  irrelevant,  is  admitted  in 
evidence,  it  will  be  presumed  to  have  had  its 
efiect  unless  contrary  appear,  and  S.  C.  will  re- 
mand cause  for  a  new  hearing.  Kingv.  Enterprite 
Ina.  a).,45-43,'73;  I^ommon  v.  IKi&on,  84-94,70. 

14102.  Contract  reaa  that  plaintifi'  should 

"  receive  for  his  compensation  dollars 

per  thousand,  after  building  mason's  measure- 

'  ment."  A  witness  for  defense  was  asked :  "  Are 
Tou  acquainted  with  the  rule  for  measuring 
brick  work,  followed  by  the  plaintiff,  •  •  * 
about  t]ie  time  of  making  this  contract,  and  if 
80,  state  what  his  custom  was?"  Held;  court 
correctly  refused  to  permit  this  <juestion  to  be 
answered.  Question  does  not  bx  time  when 
buildings  referred  to  were  erected.  No  injury  is 
shown  to  parties  objecting.  KUUan  y.  JS^en- 
mmn,  57-480,  77. 

EVICTION. 

14108.  An  eviction  is  a  turning  out  of  pos- 
aeesion,  or  placing  party  in  such  a  situation  that 


his  expulsion  being  inevitable,  he  voluntarily 
BurrenderB  possession  to  save  expulsion.  Rea&- 
oner  t.  Bdmun^on,  5-393,  '54. 

14104.  Where  a  judgment  for  an  eviction 
had  been  duly  rendered,  and  the  premises  were 
vacant,  and  holder  of  paramount  title  had  con- 
veyed part  of  property  to  a  third  person,  and 
covenantor  had  purchased  property,  accepting 
deeds  of  holder  of  paramount  title  and  his 
grantee.  Held;  in  point  of  law,  an  erictim. 
Bvrton  v.  Seeds,  20-87,  '63. 

14105.  The  record  of  proceedings  and  judg- 
ment in  ejectment  suit  is  evidence  of  eviction  of 
defendant  therein.   Bhode  v.  Qrten,  26-83,  '6& 

14106.  The  existence  of  a  paraaout  title 

in  a  stranger,  when  conveyance  was  made,  doea 
not,  of  itself,  show  an  eviction.  Samah  t.  Hub- 
derson,  4-174,  '53. 

14107*  Yielding  to  such  title,  by  giving  up 
possession  or  buying  in  the  title  and  continuing 
possession,  under  it,  is  evidence  of  eviction.  Id. 

14108.  Any  adrerse  possession,  especially 
if  under  a  good  title,  at  the  time  of  the  convOT- 
ance,  it  seems,  is  an  eviction,  and  renders  the 
conveyance  made  utterly  void.  Small  Reewet, 
14-163,  '60. 

14109.  Where  there  is  a  covenantof  seirin,and 
the  vendor  has  no  title,  the  covenant  is  broken 
as  soon  as  made.    Bottorf  v.  Smithy  7-673,  '56. 

14110.  Where,  in  an  action  by  grantee  against 
grantor,  for  breach  of  covenant  of  deed,  com- 
plaint stated,  in  an  action,  to  which  grantor  was 
a  party,  that  a  judspient  of  eviction  was  decreed 
against  grantee,  who,  before  later  soitj  in  view 
of  paramount  title,  abandoned  possession;  and 
answer  alleged  fee-simple  formerly  in  intestate, 
whoseadministrator,  by  decree, sold  and  pointed 
out  land  to  defendant's  grantor,  who  made  val- 
uable  improvements  thereon,  and  conveyed  it 
to  defendant,  all  papers  in  such  transfen  con- 
taining a  misdescnption  of  such  land;  that 
ejectors  held  title  under  a  partition  among  hein 
of  intestate ;  that  grantee,  in  first  action,  in  time^ 
made  default,  and  one  year  has  not  since  ex- 
pired; that  partitioners  knew  of  such  transfer 
and  acquiesc^  in  such  possessions;  that  in  ac- 
tion for  eviction,  plaintiff  had  given  no  notice 
of  it  to  defendant,  who  was  not  a  party  thereto, 
nor  to  suit  for  partition.  Held;  demurrer  to  an- 
swer should  be  overruled.  Hdd;  on  proper  de- 
fense, Rectors  could  not  have  recovered  land 
without  refunding  purchase-money  received  by 
administrator,  with  interest  Walton  v.  Cm,  67- 
164,  '79. 

14111.  A  ssrrender  of  possession  to  the 
paramount  holder's  attorney,  was  a  l^al  evic- 
tion.   Mcavr«  V.  MeClure,  65-482,  '79. 

14111a.  An  eviction  is  shown  by  the  fact  that 
the  "junior  owner"  was  not  in  actual  pooBenaion 
and  tne  "paramount owner"  tookpoeBession  and 
held  it,  as  lie  has  a  right  to  do.  Biadty.  JhmeoMt 
60-522,78. 
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I.  Oenerally. 

14113.  Exception  must  be  taken  to  each  ni]- 
■ng  when  made;  not  in  gross.  Lemerv.State,8- 
490,  '66. 

14115.  If  no  exception  is  taken  to  ruling  on 
demurrer,  no  question  tliereon  can  be  presented 
loaC.  flWtt  V.  ifttto,  «2-214,  78.  CLRiehard- 
«m  T.  Heed,  »6-366,  71 ;  Barrack  v.  BoolL  9-366, 
'57 ;  Jeaett  t.  Stddona,  9-455,  '57 ;  MeKinney  v. 
■Springer,  6-453,  '55. 

14114.  Also,  as  to  admisston  of  eridence. 
Broola  V.  AOen,  62-401,  78;  MeKitMey  v.  Spritv- 

«upra. 

i4ll$.  Also,  as  to  a  jn^^ent  not  warranted 
hy  defendant's  answer.  Omfh^  t.  Coon,  61- 
616,  '7a 

14116.  Also,  toa  ruling  on  motion  fora  new 
trial.    Irwm  T.  Anthony,  8-470,  '56. 

14117.  Where  no  exception  was  taken  to  de- 
•cision  when  rendered,  bill  of  ex.,  filed  after  term, 
mo  part  of  record.  Id. 

14118.  A  mere  statement  of  evidence,  though 
it  be  all  evidence,  can  not  answer  any  of  pur- 
-poses  f)f  a  special  finding,  nor  can  il  be  a  substi- 
tate  for  a  bill  of  ex.  Touaey  t.  Locheood,  SO-163, 

m. 

14119.  If  a  finding  not  only  stittes  the  facts 
found,  but  evidence  upon  which  finding  was 
based,  evidence  is  not  in  record.  Davis  v. 
Fmnklin,  25-407,  '65. 

141S0.  A  person,  appearing  as  amiaig  curuc, 
«an  not  take  exception  to  ruling  of  the  court. 
JUorthmae  t.  i^«r,  15-477,  '60. 

14121.  An  attorney,  appearing  as  a  mere 
amlCOB  cnrle,  can  not  except  to  ruling  of  court 
Conrad  v.  Johnson,  20-421,  '63;  Knight  v.  Low, 
15-374, '60;  GampbeUr.SwaKy,  12-70,'li9',  Huit 
T.  Omn,  id.  257. 

14122.  A  bill  of  exceptions,  laken  hj  an 
Jippfiileef  will  not  be  noticed  where  no  cross- 
•errors  are  assigned.  White  v.  Alkn,  0-561.  '57. 

14128.  Exceptions  to  the  eonflrmaUon  of 
la  sale  are  to  be  regarded  asacomplaint.  HolUtt 
V.  Etans,  28-61,  '67. 

14124.  A  motion  to  prevent  an  attorney 
from  appearing  as  counsel  for  a  party  to  an  ac- 
lion  was  sustained.  The  attorney  excepted  to 
ruling,  but  not  for  or  on  behalf  of  his  client. 
Held;  exception  was  of  no  avail  in  behalf  of 
psrtv.   A»en6atm  v.  MeTkomm,  84-331,  70. 

14125.  The  jud^e  was  requested  to  give  his 
instructions  in  writing.  He  gave  oral  exptana- 
(Hons,  and  verbal  instructions,  in  connection 
with  written  ones.  No  objection  was  made  at 
■time,  but  after  bailiff  was  sworn,  and  before 
juiy  retired,  party,  requesting  that  charges  be  in 
writing,  stated  that  he  excepted  to  hII  the  in- 
structions, "  and  that  all  included  each."  Held; 
exception  was  sufficientljr  specific,  and  error  was 
good  ground  for  a  new  trial.  Southertandr.  Fen- 
-orrf,  84-390  '70. 

14126.  Exceptions  to  several  Instmctlons 
given,  to  be  available,  must  be  made  and  signed 
at  close  of  each  one.  Sherlock  r.  Fbr^  Nat,  Bk. 
BloomingUm,  53-73,  '76. 

1412?.  A  general  exception  to  several  sepa- 
rate instructions  is  bad,  if  any  one  of  instruc- 
tions ifl  correct.   Qarrigtu  v.  Bumetl,  8-326,  '57. 

14128.  Exception  ts  an  objection  taken  to  a 
decision  of  a  court  upon  a  matter  of  taw.  Crv- 
m  V.  Smith,  41-288,  72. 

14<^.  A  general  exception  to  a  judgment 


will  raise  in  S.  C.  no  question  as  to  its  form.  /. 
ASL  L.It.  Co.Y.  SmyOus,  45-322,  '73. 

14180.  Error  in  form  of  a  judgment  is  saved 
by  an  exception  to  its  form  or  by  a  motion  to  set 
it  aside  or  to  modify  it  Brova  v.  EUia,  85-377, 
'71.  Cf.«i.462. 

14181.  A  judgment  against  a  railroad  com- 
pany for  damages  for  appropriaUon  of  lands, 
need  not  require  plaintiff  to  make  a  conveyance 
of  land  to  the  company.  Statute  ^ves  company 
the  title.  Id. 

14132.  The  bill  of  exceptions  showed  that 
evidence  offered  was  objected  to,  but  no  ex- 
ception or  grounds  of  objection  were  taken  or 
pointed  out  Instructions  were  also  given  and 
refused.  At  the  end  of  bill,  taken  after  re- 
turn of  the  verdict,  was  the  entry  "  to  all  of 
which  judgments  and  rulings,  etc.,  the  defendant 
objects  and  excepts."  Held;  exceptions  not  well 
taken.  Corey  v.  Bhineharl,  7-290,  '55 ;  Siaie  v. 
Burlleu,  9-569,  '57.  Cf.  JoUy  v.  T.  H.  Drawbridge 
Co.,  9-417,  '57. 

14188.  Exceptions  to  admissibility  of  evi* 
dence  are  not  available,  unless  record  shows  that 
they  were  taken  before  jury  retired.  Jtmm  v.  Fiiai 
Patten,  8-107,  '51. 

14184.  The  bill  of  ex.  also  mast  show  specific 
grounds  of  objections  to  evidence  admitted,  or 
witnesses  examined,  and  an  exception  to  ruling 
admitting  it  Slunm  v.  /Va&y,  7-679,  '56 ;  WiUr 
V.  Manley,  51-169,  75 ;  Richardson  v.  Howk,  45- 
451,  '74 ;  MeKitmey  v.  Sluxw,  etc.,  M.  Co.,  61-219, 
76. 

1 4185*  Exceptions  to  decisions  must  be  made 
at  time ;  court  can  extend  time  to  reduce  them 
to  writing,  but  not  to  make  them.  2.  R.  S. '76,p. 
176,  sec.  343.  (R.  S. '81,  620.)  Own  v.  Granen. 
68-21, 78. 

14186.  Court  can  not  permit  a  withdrawal 
of  a  motion,  for  purpose  of^  a  rehearing,  in  order 
that  at  such  rehearing  parties  may  ue  ^tme  ex- 
cept to  decisions  made.  Id. 

14187.  The  statute  is  mandatory.  BladeeterY. 
House,  67-414,  '79. 

14188.  Exceptions  reserved  "at  tlie  proper 
time,"  as  stated  in  a  bill  of  exceptions,  was 
equivalent  to  saying  they  were  taken  "  at  the 
time  "  decisions  were  made.  Crandali  v.  First  No/. 
Bank  Auburn,  61-349,  78. 

141394  When  trial  was  on  20th  of  October, 
and  bill  of  exceptions  was  presented  and  signed 
on  the  27th,  and  its  language,  after  stating  sev- 
eral rulings  of  court,  was,  "To  which  said  acts 
of  thecourt,  the  defendant  objects  and  excepts,** 
etc.  Held;  exceptions  were  not  taken  at  proper 
time;  the  language '* objects  and  excepts,"  re- 
lates only  to  the  time  of  presentment  and  signing 
of  bill.    Lwner  v.  Slate,  8-490,  '66. 

14140.  The  intention  of  statute,  providing 
that  exceptions  shall  be  taken  at  time,  etc.,  was 
to  prevent  error,  by  giving  lower  court  a  chance 
to  review  and  correct  its  ruling.  Id. 

14141.  An  appeal  does  not  operate  as  an 
exception  to  ruling  of  court  Timmons  v.  Mc- 
CMnoiiffAAaw,  8-483,  '56. 

14142.  There  can  be  no  exception  to  finding 
and  judgment  of  a  court  Stale  t.  Swarls,  9- 
221,  ^bl. 

14148.  The  clerk  has  no  right  to  make  In* 
sertions  in  bill  of  exceptions,  unless  authorized 
by  parties.   MiUa  y.  Simmonds,  10-464,  '58. 

14144.  When  court  decides  af^ainst  a  party 
on  demurrer,  he  may  except  to  ruling  of  court  by 
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bill  of  ex. ;  and,  vhen  such  bill  states  that  "after 
bearing  the  ai^ument,  the  court  sustains  tfae  de- 
murrer, to  which  opinion  of  the  court  the  plain- 
tiff excepte,"  it  is  sufficientl7  shown  that  excep- 
tion was  taken  at  time.  I^iee  v.  (hmenheim.  Ib- 
633,  '59. 

14145.  In  Euch  cose,  no  bill  of  exceptions  is 
necessary,  but  a  party  ma/  also  except  to  rul- 
ing on  demurrer  in  more  formal  way  of  a  bill 
of  exceptions.  No  particular  form  of  excep- 
tion is  required.  01  course,  what  is  said  in 
Zeknor  v.  Beard,  8-96,  and  Young  v.  MeLane,  Ui. 
357,  as  to  necessity  of  exception  being  noted  at  end 
of  decision,  must  be  held  applicable  only  to 
cases  where  no  exception  was  taken  to  ruling 
by  a  bill  of  exceptions  formally  prepared  and 
made  a  pnrt  of  record.  Jd. 

1414u.  Unless  exceptlou  be  taken  and  en- 
tered upon  record,  at  time  decision  is  made  by 
court  below,  it  is  waived,  and  record  presents 
nothing  to  be  determined  by  S.  C.  Zehitor  v. 
Beard,  8-96,  '56.   Distinguished,  supra. 

14147.  To  bare  saved  the  question  on  de- 
murrer, the  defendant  should  have  caused  it  to 
be  noted  at  end  of  deciRion  that  he  excepted. 
Young  V.  MeLane,  8-357, '56.  Qualified,  eupm. 

14148.  An  exception  must  be  reduced  to 
writing  at  the  time  it  is  taken,  or  the  court  must 
grant  a  Bpecifled  time  to  do  so.  Goodwin  t.  Sniih. 
72-113,  m 

14149.  Where  no  exception  was  noted  at 
time  a  decision  was  made,  but  bill  of  exceptions, 
filed  two  days  after  judgment,  states  in  present 
tense,  that  party  excepts.  Hdd;  exception  taken 
too  late.    Joknuon  v.  BeU,  10-363,  '58. 

14160*  Where  a  bill  of  exceptions  taken  and 
filed  after  decision  objected  to  was  made,  states 
that  party  excepted  to  decision  at  time  it  was 
made,  it  will  be  presumed  that  time  was  given 
to  reauce  exception  to  writing  from  fact  that 
court  afterward  permitteditto  Defiled;  but  where 
neither  bill  nor  record  shows  exception  to  have 
been  taken  at  time  decision  was  made,  it  can 
not  be  presumed  that  it  was  so  taken,  from  fact 
thatcourt  permitted  billof  exceptions  to  be  after- 
ward filed.  Id. 

14151.  An  exception  to  a  judgment  need  not 
point  out  a  particular  defect  therein,  when  it  is 
apparent  that  judgment  is  contrary  to  a  statute. 
Griffin  v.  Seis,  68-9,  '79. 

14152.  Exceptions  must  be  reduced  to  writ- 
ing at  time  taken,  or  court,  then,  must  ^rant  a 
specified  time  therefor.  Uaodma  t.  Smtthf  72- 
113,  '80. 

14158.  Exception  need  not  be  made  to  rul- 
ing of  superior  conrt  at  general  term,  to  appeal 
therefrom  to  S.  C.  Cham  T.  ITorman,  6»Hl58, 
'80. 

14154.  Where  there  were  two  plaintiffs,  and 
the  record  stated  that  the  "plaintiff  excepted," 
it  was  heid  that  the  exception  was  good,  the 
omission  of  the  final  "s"  being  a  clerical  error. 
Lemaalera  v.  JoAfMon,  12-385,  '59. 

14155.  A  Judgrment)  waiving  appraisement 
laws,  ought  not  to  be  taken,  when  the  evidence 
does  not  authorize  it;  hut  if  judgment  is  not 
excepted  to,  its  form  is  waived.  Johnson  v.  I^-ine, 
65-351,  '76.  a.  Leioin  v.  Edioardg,  44-333,  '73 ; 
Atkisim  V.  Martin,  89-242,  '72. 

14156.  Also,  when  either  a  joint  or  a  per- 
sonal judgment  is  taken  or  one  in  rem,  instead 
of  a  judgment  separate,  in  rem,  or  personal.  Smith 
V.  Ihddg,  85-162,  '71.  Cf.  Jemwm  v.  Waiak,  80- 
167,  '68;  Buett  v.  ^untan,  28-464,  '67. 


14157*  An  olijecUon  to  admission  of  evi- 
dence will  be  of  no  avail^  without  an  exce^ion 
to  decision  of  court  admitting  evidence.  Itaiit- 
back  v.  Grew,  58-72,  '77. 

14158*  Nor  if  objections  were  not  pointed  out 
at  time.    MelRnnev  v.  Shax.etc,  Jf/V 
219,  '75;  Rich  v.  Jkgsar,  50-309,  76;  Adam»  v. 
R'alera,Mi.325. 

14159.  An  ol^ection  to  action  of  court  in  aU 
lowiog  attorney  to  lefer,  in  his  donng  ai^V- 
ment,  to  topics  claimed  to  be  irrelevant,  can 
not  be  considered  on  appeal  when  no  exception 
was  taken  to  such  action.  OiUooIqr  v.  SuUc,  58- 
182,  '77. 

14160.  Nor  when  no  objection  waa  pointed 
out  at  time.  MeKinney  v.  iMov,  etc.,  Mj^g  Co-,, 
supra, 

14161.  An  objection  to  the  report  of  a  mas- 
ter commisuoner  is  waived,  if  no  exoeption  i» 
taken.   Saueer  v.  Roth,  87-89,  '71. 

14162.  The  8.  C.  will  not  review  an  order  of 
the  court  removing  an  adralnistratAr  f rom  bi» 
trust,  when  no  exception  was  taken  to  sudk 
order.    &  Parte  Simpton,  55-415,  '76. 

14168.  Failure  to  except  to  ruling  of  court 
below,  will  not  render  valid  a  conviction  for  a 
crime  after  statute  creating  the  crime  has  been, 
repealed.    Liaming  v.  Stata^  9-309,  *67. 

14164.  Exception  not  having  been  taken  to- 
rendition  of  a  judgment,  an  as8i|[nment  of  er- 
ror that  court  "erred  in  entermg  judgment 
upon  the  finding  herein  "  is  unavailing.  Stio- 
field  V.  Jenningn,  68-232,  '79. 

14165.  Wnere  the  separate  denurrers  t» 
different  paragraphs  of^  an  answer  are  sob- 
talned)  a  general  exception  to  such  mling  is. 
sufficient  to  raise  a  question  in  8.  C.  on  niluHF 
on  each  demnirer.  FtaUer  v.  MeDermM^  15- 
389,  '60. 

14166.  Errors  in  civil  or  criminal  actions  in 
progress  of  a  cause  are  waived,  unless  ex- 
cepted to  before  additional  steps  are  taken. 
JoncMV.  VanFuiten,  8-107,  '61;  ttWer  v.  Arte,. 
8-113,  '56;  Homherger-v.  SUUe^  5-300,  '64.  CL 
Slate  V.  Bartleil,  9-669,  '67. 

14167.  It  is  not  necessary  to  except  to  J«4g^ 
ment  of  a  superior  eonrt,  in  general  xam^ 
to  present  such  ruling  as  error,  to  Supreme 
Court   lAngman  v.  Jluggint,  44-474,  '73. 

II.  ForaiofBill. 

14168.  A  bill  of  exceptions  is  "a  formal 
statement  in  writing,  of  exceptions  taken  l» 
opinion,  decision  or  direction  oi  a  judge,  deliv- 
ered during  trial  of  a  cause;  setting  forth  pro- 
ceedings on  the  trial,  opinion  or  decision  givea 
and  exception  taken  thereto;  and  sealed  by 
judge  in  testimony  of  its  correctness."  Goiw 
V.  Sou,  56-51,  '77. 

14169.  Where  bill  of  exceptions  sUtes  order 
of  proceedings  differently  from  other  portioos- 
of  transcript,  bill  of  ex.  will  be  taken  as  true. 
SttUB  V.  Ffanaa,  6-279,  '55. 

14170.  "The  following  evidence  was  before 
the  court "  not  sufficient  to  justify  S.  C.  to  re- 
view.   Bender  v.  State,  26-285,  '66. 

14171.  Nor  "which  was  all  the  evidence- 
given  in  the  cause."  HamUtan  v.  Jokuimt  20- 
392,  '63.    Cf.  id.  14. 

14172.  Nor  "that  the  foregoing  is  all  tbe- 
evidence  offered  or  given  on  the  trial  of  the 
above  cause."   Cook  v.  Andermm,  Id.  15,  '63. 

14178.  "Testimony"  is  the  statement  or 
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declantion  of  a  witaess,  and  will  not  include 
Written  or  documentary  evidence.  A  bill  of  ex- 
ceptions certified  as  containing  all  the  "  testi- 
mony *'  will  not  be  deemed  to  contain  all  the 
evidence,  unless  it  affirmatively  appears  that 
nothing  but  teatimonv  was  introauctu.  McDon- 
aid  V.  Elfes,  81-279,  '78.   Cf.  67-408. 

14171.  The  thirtieth  rale  of  the  S.  C.  re- 
quiring eveiy  bill  of  exceptions  to  contain  the 
technical  words^  "  this  was  all  the  evidence  given 
in  the  cause,"  is  rescinded  by  rule  22,  now  in 
foree.    CoSin  v.  McQure,  29-356,  '64. 

14175.  When  a  bill  of  ezceptiona  sets  out 
finding  of  court,  and  evidence  on  which  it  was 
based,  it  is  not  necessary  that  record  should  say 
"this  was  all  the  evidence  given  in  the  case," 
In  order  to  determine  correctness  of  special 
finding.    Hughes  v.  MeDou^,  17-399,  '61. 

14176.  A  bill  of  exceptions  showed  that  de- 
fendants read  to  jury  the  parts  of  deposition  of 
Isaiah  Mansur  and  David  Macy,  not  heretofore 
luppressed.  It  did  not  inform  what  part  was, 
ana  what  was  not  suppressed.  At  end  of  cer- 
tain answers  letter  Q  is  placed,  and  letter  O  at 
end  of  balance.  A  note  by  clerk  is  inserted, 
stating  that  Q  denoted  answers  suppressed,  and 
O  those  not.  This  note  can  not  be  regarded  as 
any  part  of  record,  nor  does  additional  state- 
ment of  clerk,  that  bill  of  exceptions  which  was 
taken  at  time  of  suppression  of  deptwltions,  was 
lost,  mve  any  greater  force  to  said  note.  The 
lecord  can  not  be  supplied  in  that  mode.  Blade 
V.  Daggu,  18-383,  '59. 

14177.  A  bill  of  exceptions  purported  to  con- 
tain all  evidence  and  was  signed  by  judge.  Be- 
low his  signature,  copies  of  certain  notes,  bills, 
etc,  follow,  with  certain  memoranda  by  clerk, 
indicating  page  in  bill  wherein  they  should  be 
inserteid.  There  was  no  such  reference  /rom  bill 
to  evidence.  Held;  bill  not  in  record  showingall 
evidence.   Sidener  v.  Davis,  69-336,  '79. 

14178.  Bill  of  ex.  commenced,  "  Be  it  re- 
membered, that  on  trial  of  the  above  cause,  the 
following  was  all  the  evidence  given  to  the 
Court" — Held;  not  sufficient  under  30th  rule. 
OWv.  Wathimm,  11-393,  '6S. 

14179.  A  bill  of  exceptions,  proceeded, 
"The  plaintifi*,  to  support  the  issue  on  his  part, 
proved,"  etc.,  (setting  out  certain  evidence).  It 
then  proceeded  thus:  "The  defendant  then 
read  in  evidence,"  etc.,  (setting  out  certain  other 
evidence).  Immediately  following  were  these 
words:  "And  the  court  being  sufficiently  ad- 
vised, take  time,"  etc.  Held;  did  not  show  that 
bill  contained  all  evidence.  Montgomery  v.  Doe, 
4-266,  '53.  Cf.  Doe  v.  HaU,  2-24,  '50. 

14180*  A  bill  of  exceptions  in  a  cause  tried 
prior  to  June  1,  '63,  after  setting  out  certain  ev- 
idence adduced  is  chief,  by  plaintiff,  stated, 
"upon  this  evidence  the  plaintiff  rested  his 
case."  Certain  evidence  adduced  by  defendant 
was  then  set  out,  and  the  bill  stated,  "  upon  this 
evidence  the  defendant  rested  liis  defense."  The 
bill  then  set  out  certain  other  evidence  adduced 
by  plaintiff,  and  stated,  "  this  rebutting  testi- 
mony closed  the  evidence  in  the  case"  Hdd; 
bill  contained  all  the  evidence.  MeClurer.  JPur- 
leUf  6-330,  '56. 

141S1.  Where,  in  a  bill  of  exceptions,  pui^ 
porting  to  give  all  evidence,  there  appears  to  be 
an  unfinished  answer  of  a  witness  to  a  question, 
this  does  not  contradict  js^neral  statement,  as 
answer  might  have  remained  unfinished.  P.  C. 
4&  £L  A     Oi.  V.  Morton,  61-539,  78. 


14182.  A  bill  of  exceptions,  in  which  evi- 
dence in  case  appears  partly  of  writings  and 
partly  of  oral  testimony,  with  the  statement,. 
"  this  was  all  the  testimony  given  in  tlie  cause  by 
either  party,"  is  not  equivalent  to  a  certification 
that  it  contains  all  tne  evidence  in  cause,  and 
hence  such  evidence  can  not  be  considered  aa  ia 
reconl.   Sessengut  v.  Rwcy,  67-408,  '79. 

14188.  Where  such  evidence  is  not  in  record,. 
S.  C.  can  not  determine  that  an  appropriate  in- 
struction to  jury,  will  cure  an  erroneous  over- 
ruling of  a  demurrer.  Id. 

14184.  The  8.  C.  can  not  consider  any  ques- 
tion as  to  sufficiency  of  evidence  to  sustain  a 
verdict  or  finding,  when  bill  of  exceptions  does 
not  purport  to  contain  all  evidence.  Gale  v. 
Birks,  5§-ll7,  '77  ;  FmnMin  Im.  Oo.  v.  Cook,  57- 
11,  '77  :  Wa  V.  SiUtm,  47-692,  '74. 

14185.  Such  a  bill  of  exceptions  can  not  be 
considered  as  any  part  of  lecora.  Dims  v.  Bi^ 
ford,  68-457,  "77. 

14186.  Nor,  when  a  bill  on  its  face  shows 
that  it  does  not  contain  all  evidence,  though 
judge  states  it  contains  "  all  the  evidence  taken 
m  the  cause."    Man  ow  v.  Slate,  48-432,  '74. 

14187.  The  evidence  given  by  plaintiff  was^ 
in  record.  That  given  by  defendant  was  re- 
ferred to  thus:  "The  defendant  then  gave  in 
evidence  the  facts  set  forth  in  the  second  para- 
graph of  his  answer  herein  (which  paragraplL 
has  been  heretofore  set  oat  in  said  answer).  Tnis- 
was  all  the  evidence  in  this  cause."  H<eU/  evi- 
dence was  not  in  record.  AdMnt  v.  Hudam,  11— 
372,  '58. 

14188.  The  bill  of  exceptions  may  contain 
all  the  evidence,  though  jury  were  allowed  to 
view  premises.  /.  M.  &  I.  R.  Go.  v.  Bowen,  40- 
545,  '72.  (£  /.  &  a,  elc,  R.  Co.  v.  CoeKraa,  10- 
560,  '58,  overruled.)  Qagg  v.  Veiler,  41-228,  '72  ; 
Heady  v.  Vemy,  etc,  Timipike  Ch.,  52-117, '75. 

14189.  Where  a  bill  of  exceptions,  although 
professing  to  contain  all  evidence,  shows  upon 
Its  face  that  this  Is  not  true,  8.  C.  will  not  con- 
sider sufficiency  of  evidence.  Ward  v.  Baiemany 
84-110,  '70;  Smith  v.  5i!ate,  28-321-325,  '67^ 
State  T.  Swartt,  9-221,  '57;  Hinkle  v.  Margenm, 
50-240,  '75. 

14190.  Nor  when  it  states,  "upon  this  evi- 
dence the  court  found  for  the  plaintiff."  Bedda^ 
V.  Town  Covmolon,  2^118,  '67. 

14191.  BlU  of  exceptions,  statine:  "The- 
following  was  all  the  evidence  offered/'  does  not 
show  what  admitted.  Qoodwiae  v.  Orane,  41— 
335,  '72. 

14192.  A  bill  stating,  "  this  is  all  the  testi- 
mony given  in  the  cause,"  is  sufficient  (yBrim 
V.  JFiandert,  41-186,  '73. 

14198.  "The  following  was  all  the  evidence 
produced  by  either  party,"  is  not  sofficient- 
Smith  V.  Anthony,  16-267,  ^61. 

14194.  The  bill  of  exceptions  states  that  all 
the  "  testimony "  is  in  the  record,  but  this  is 
not  eauivalent  to  a  statement  that  all  "evi- 
dence "  is  in  record.  Qazette  Priviing  Co.  v.  Mores, 
60-153,  '77. 

14195.  A  bill  of  exceptions  may  be  signed^ 
without  setting  out  therein  documentarj  evi- 
dence. It  is  sufficient  to  refer  to  such  evidence,^ 
if  its  appropriate  place  be  designated  by  "  here- 
Insert."  But  it  must  appear  that  clerk  copied 
proper  instruments.  Stale  v.  Pre^t  and  Directors 
T.&I.R.  Co.,  44-350,  '73. 

14196.  Docnmentarv  evidence  can  not  be 
made  part  of  recoid  by  following  written  agre^ 
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ment  between  parties :  "  In  order  more  efiectu- 
ally  to  present  the  documentary  evidence  in  the 
case  to  the  Supreme  Court,  we  agree  that  the 
clerk  *  *  in  making  a  complete  record  of  the 
case,  may  annex  the  !>aid  documentary  evidence, 
'Consisting  of  papers  marked  from  A  to  M,  in- 
clusive, to  said  complete  record,  without  copy- 
ing them  into  the  record,  but  referring  to  them 
l>y  their  letter,  as  marked."  Burdiek  v.  Hunt, 
48-381,  '73. 

I4197t  If  a  bill  of  ex.  shows  that  such  a  mo- 
tion was  filed,  and  points  out  a  place  for  its  in- 
sertion, by  the  words  "  here  insert",  the  clerk 
will  be  authorized  to  insert  it  in  bill.  Greena- 
hirgh  itf.  <t  H.  Turnpike  Co.  v.  Sidener,  40-424, 72. 

14198*  It  must  be  copied  in  bill  signed  bv 
judge.  It  will  not  do  for  clerk  to  fill  sucli  blank 
with  a  reference  to  a  page  of  transcript  where  it 
jnay  be  found.  Id. 

14199*  The  Mil  mast  show  what  ruling  was 
made  and  whether  an  exception  was  taken  there- 
to.   Recitals  of  clerk  will  not  be  regarded.  Id. 

14S00*  The  clerk  in  making  a  transcript  of  a 
record  containing  a  bill  of  ex.  should  copy  pa- 
pers referred  in  tlieir  order  by  words  "  here  tu- 
4ert"  inthebill.  ^/i/otT.fuc&uuin,  86-490, 71. 

14501.  A.  Mil  of  exceptions  which  conUins 
neither  the  matter  excepted  to,  nor  direction 
to  Insert  It*  is  defective.  But  if  bill,  as  filed 
in  S.  C,  contain  the  matter  excepted  to,  S.  C. 
will  presume  that  it  was  written  out  in  bill  as 
originallv  tiled  below,  or  that  bill  contained 
proper  direction  to  insert  it;  and,  if  bill  as 
originally  tiled,  contained  such  proper  direction, 
it  would  probably  be  sufficient  for  clerk,  in 
making  up  record  for  the  S.  C,  to  refer  to  it  as 
•copied  into  another  part  of  transcript.  Harmon 

State,  22-331, '64. 

14502.  Testimony  of  a  witness,  shown  by  bill 
•of  exceptions  to  be  "  in  substance  the  same  as" 
another,  whose  testimony  was  set  forth  in  full ; 
is  not  in  record  and  can  not  be  reviewed  by  S. 
43*    Yata  V.  George,  51-324,  76. 

1420S>  Bill  of  exceptions,  prepared  under 
.act  of  73,  concerning  short-hand  reporters,  are 
not  rendered  unavailable  by  act  oi  76.  Gi-a- 
Mm  V.  Martin,  64-667,  78. 

14204.  The  record  recites  that  "Mrs.  Caro- 
line Orubbs  says:  that,  'about  the  29th  day  of 
April,  1874,  I  waa,'"  etc.  Held;  the  part  writ- 
iten  in  third  person  is  not  a  part  of  Mrs.  Grubbs' 
lestimooy.  The  recital  in  record  can  not  be 
ler  testimony.  McLaughlin  v.  SUde,  62-476,  76. 

14205*  A  writing,  signed  by  t)ie  judge  and 
«opied  into  a  motion  for  a  new  trial,  purporting 
to  DC  a  bill  of  exceptions,  containing  questions 
put  to  defendant  while  testifying  as  a  witness 
in  his  own  behalf,  but  having  no  caption  or 
formal  beginning,  and  containing  no  statement 
that  said  witness  had  really  testified,  appears  to 
be  only  a  fragmentary  part  of  bill  of  exceptions, 
and  forms  no  part  of  lecord.  JbAfMon  v.  SUUe. 
65-269,79. 

14206.  Evidence  can  not  be  made  a  part  of 
bill  of  ex.,  by  reference  to  a  certain  page  of  the 
record,  where  it  may  be  found,  to  wit :  as  copied 
in  motion  for  new  trial.  Hopldna  v.  Greenmurg, 
■etc,  T.  Co.,  46-187,  74;  C.  &  I.  C.  R.  Co.  v. 
■GnMa,  45-369,  73. 

14207.  A  showing,  in  a  bill  of  ex.,  that  a  deed 
was  givea  in  evidence,  from  A  to  B,  but  not 
copied  therein,  does  not  make  such  deed  in  the 
record  a  part  of  evidence.  HvddUttm  v.  Ingdt, 
47-498,  f 4. 


14308.  Where  what  purports  to  be  evidence 
is  copied  into  record,  without  any  indication 
that  it  is  commencement  of  a  bill  of  exceptions, 
or  anything  to  distinguish  it  from  ordinary  en- 
tries of  clerk,  it  can  not  Ije  regarded  as  a  propci 
or  legal  bill  of  ex.  EUerv.Ai-m^ong,  46-197,74. 

14209>  Iiistmctlons  can  not  be  made  a  part 
of  a  btU  of  exceptions,  by  being  merely  attached 
thereto.   Inein  v.  Smith,  72-482,  '80. 

14210.  The  following  statement,  in  a  bill  of 
ex.:  "  And  to  sustain  issues,  Oliver  Price,  a  wit- 
ness for  state,  being  sworn,  testified  as  follows," 
etc«  is  no  part  of  evidence,  and  does  not  show  to 
S.  C.  name  of  such  witness.  Wradt  v.  StaU-,  48- 
579, 74. 

14211.  Objections  and  exceptions,  or  matter 
which  should  be  in  bill  of  exceptions,  can  hot 
be  made  a  part  of  record,  as  statements,  in  a  mo- 
tion for  a  new  trial,  though  motion  be  in  bllL 
Wiler  V.  Manlg,  61-169,  75. 

14212.  A  bill  of  ex.  concluded  as  follows: 
"  Whereupon,  the  plaintiffs,  at  the  time,  noted 
exceptions  on  the  margin  of  a  part  of  the  charges 
given  by  the  court  to  the  jury,  and  at  the  time 
excepted  to  each  of  the  chaiges,  severally,  upon 
which  exceptions  were  noted,  on  tlie  mai^n 
thereof,  at  the  time."  Held;  too  uncertain.  It 
cunnotbedeterniineil  whether  plaintiffs  excepted 
to  each  and  all  charges,  or  oRly  to  such  as  had 
exceptions  noted  on  the  margin.  Ot66  v.  Krutz, 
40-323,  72. 

in.  Contents  of  BlU. 

14218.  Questions  of  evidence  will  not  be 
considered  by  S.  C.  on  appeal,  unless  record 
shows  that  all  evidence  in  cause  has  been  incor- 
porated therein  by  proper  bill  of  ex.  SeigY. 
Long,  72-18,  '80;  Pjipcts  v.  Emas,  id.  23;  Bourn 
v.  PoUurd,  71-177,  '80 ;  MiUikan  v.  State,  70-310, 
'80;  Brown  v.  State,  id.  576;  McFerran  v.  Me- 
Ferran,  69-29.  '80;  Hammon  V.  Seiton,  id.  37; 
Merr/ieldv.  Werfow,  68-70, 79 ;  BivumUev.  Hare, 
64-311,  78;  Mayv.  Ftmi/,  68-4,78;  .^iimmt. 
Bifrd,  6-475,  '55. 

14214.  Question  as  to  ruling  of  court  hi 
striking  out  paragraph  of  a  pleading,  can  be 
presenteil  to  S.  C.  only  by  bill  of  exceptions. 
Warner  v.  Oampbetl,  89-109,72;  Ammemanr. 
Crosbv,  26-461,  '66. 

14216.  A  pleading  stricken  out  on  motion  is 
not  in  record  unless  made  part  thereof  by  bill  of 
ex.  Searl  V.  Smit/i,  15-23,  '60;  Saunden  v. 
Heaion,  12-20,  '69;  Chrimaa  T.  Melae,  6-487, 
'55;  Hendersm  v.  Reed,  1  Blf.  347,  '25. 

14216.  The  truth  of  causes  alleged  for  new 
triat,  must  be  shown  to  S.  C.  bv  bill  of  excep- 
tions.   Berlin  v.  Oglesbee,  66-308,  '79. 

14217.  Affidavits  in  suppbrt  of  motions  in  a 
cause,  can  be  made  a  part  of  record  only  by  bill 
of  exceptions  or  order  of  court.  Elbert  v.  Holn/, 
78-111,  '80;  Beekv.Slaie,  72-250*80;  MeDanid 
V.  Mattingly,  id.  S49  ;  WiUiamav.  PMer,  t(f.354; 
Burke  V.  StaU,  id.  392 ;  GandUi^  v.  State,  88- 
439,  '70. 

14318*  Where  bill  of  ex.  contained  evidence 
and  instructions,  but  it  did  not  appear  that  any 
motion  had  been  made  for  new  trial,  and  record 
was  not  made  up  under  sees  347  and  348,  p.  1 16, 
2  R.  S.,  '52 :  Had;  no  question  was  presented  to 
S.  C.  by  bill.  Qimbel  v.  Soiidih,  7-627,  '66.  (e.  B. 
a  '81,630-631.) 

14210.  Questions,  arising  under  motion  for 
new  trial,  in  which  only  causes  alleged  are  in- 
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mfflciencj  of  evidence  to  snstain  verdict,  and 
■ezcesBive  dam&gea,  will  not  be  considered  by  S. 
C.  in  absence  of  bill  of  exceptions.  Gotten  v. 
GoldAerry,  72-44,  '80.  Cf.  Kynn  v.  Hayes,  69- 
69,  79;  HerUk  v.  WtO,  88-648,  '79;  Fryberger  v. 
J>erkm$,  66-19,  '79;  FisKer  v.  StaU,  65-51,  '78; 
JUaig  V.  Pefferman,  87-240,  '71;  /.  Piano  M'/'g 
V.  First  Nai'l  Bk.  of  IndfpoHa,  88-302,  '70; 
Jones  V.  StaU,  11-357,  '58. 

14220.  All  proper  entries  made  hj  clerk. 
«nd  all  papers  pertaining  to  a  canse  and  filed 
therein  and  not  relating  to  collateral  matters, 
are,  by  force  of  statute,  made  a  part  of  record  on 
appeal,  ftnd  are  not  required  to  be  made  gnch 
by  bin  of  exceptions.  No  mle  of  court  regu- 
latee  what  shall  be  matter  of  record.  The  stat- 
ute regulates  such  matters  (section  559  of  code). 
i&,  S. '81,660.)  All  proper  entries  made 'by 
clerk  constitute  a  part  of  record,  alt  papers  per- 
taining to  a  cause  and  filed  therein,  and  not  re- 
lating to  collateral  matters,  are  a  part  of  record 
•on  afipeal,  without  a  bill  of  ex.  A  motion  to 
«et  aside  a  default  is  a  collateral  matter.  Such 
jnotion  and  affidavits  in  support  thereof  do  not 
become  a  part  of  record,  unless  by  order  of  court 
«r  by  bill  of  ex.  Clerk  had  no  power  to  certify 
«ame  unless  directed  b^  appellant.  It  will  be 
presumed  clerk  did  his  duty.  A  judge  may 
now  si^  a  bill  of  ex.  in  blank,  as  to  instrument 
to  be  inserted,  where  purpose  is  to  embody  a 
written  instrument  or  any  documentary  evidence, 
where  such  evidence  is  referred  to,  and  its  ap- 
propriate place  designated  by  words  "here  in- 
sert,"  "The  deposition,"  etc.,  "Tlie  deed  from  A 
B  to  C  D,"  "Exhibits  A,  B  and  C,  filed  with 
complaint,"  eto.  The  insertions  must  be  made 
in  bill  by  clerk  in  making  out  transcript.  Be- 
fore the  code  it  had  to  be  made  before  signed  by 
judge.  Where  iostniment  is  part  of  recoitlj  by 
force  of  statute  and  has  been  once  copied  into 
transcript,  and  is  afterward  used  as  evidence, 
And  is  referred  to  in  bill  with  words  "here  in- 
«ert,"  clerk  need  not  again  insert  it  in  bill,  but 
may  refer  to  line  and  page  of  record  where 
found.    Kesler  v.  Myers,  41-543j  '75. 

14221.  The  rule  that  objections  to  evidence 
must  be  shown  by  bill  of  exceptions,  applies 
«nly  where  testimony  has  been  admitted,  not 
-where  it  has  been  rejected.  Oore  v.  Qore,  8-822, 
'52. 

X42S2.  Where  improper  admission  of  tes- 
timony Is  complained  of,  bill  of  exceptions 
should  present  points,  and  statement  by  court 
of  such  facts  as  may  have  afi*ected  decision. 
MUehelt  V.  Dibble,  14-526,  '60. 

14225.  To  reserve  question  upon  ezdnsion 
of  a  dtagnm  offered  in  evidence,  it  must  Iw 
set  oat  in  bill  of  exceptions.  I.  P.AC  R.O0. 
T.  /rwA.  40-277,  '72. 

14284.  IJponthesastainingofademnrrer 
to  a  eomplaint,  code  does  not  require  that  a 
bill  of  ex.  should  be  taken,  embracing  in  its  lim- 
its in  htec  verba,  entire  complaint,  all  exhibits, 
demurrer,  action  of  court,  exception  taken,  and 
ail  entries  of  clerk  of  record.  Md.  Om't  Fronk- 
im  Cb.  v.  Mellvam,  84-382,  '65. 

142SS.  Exception  must  be  reserved  to  rul- 
ing, upon  sustaining  a  demurrer,  or  no  question 
will  be  presented  to  S.  C.  Onmom  t.  KaiMdv, 
55-209,  76. 

14226.  Answers  by  jury,  when  polled,  are 
made  part  of  record  by  bill  of  exceptions.  Med- 
Jerv.  Stale,  26-171,  '66. 

14227.  BUI  of  exceptions  and  its  requisites 


were  well  known  to  odr  former  practice  before 
the  code.  Tlie  law  with  reference  to  it,  except 
so  far  as  code  modified  it  or  was  inconsistent 
with  it,  was  adopted.   Oc^  v.  MeQure,  28-356, 

14228.  Bill  of  exceptions  includes  such  as 
are  to  rulings  upon  demurrers;  to  instructions; 
to  judgments  on  special  findings  of  court ;  and  to 
rulings  on  motions  for  new  trial ;  provided  that 
such  exceptions  are  properly  noted  in  record. 
FanUMorth  v.  CoquiUard,  22-453,  '64:  Mailock  v. 
Todd,  10-13O,  '62. 

14229.  But  where  motion  for  a  new  trial  Is 
grounded  on  evidence,  latter  must  appear  in  a 
bill.    Famsworlh  v.  Ck><mHlard,  supra. 

14280.  A  motion  for  Judgiuent  upon  the 
pleadlngps,  to  be  made  a  part  of  record,  most  be 

3y  bill  of  ex.,  or  by  order  of  court  HUl  v. 
amiettm,  16-126,  *6I. 

14281.  Jad^entof  C.  C.  orermling  mo- 
tion to  qM88h  writ,  or  rejecting  plea  in  abate* 
ment,  is  no  part  of  record,  unless  made  so  by  bill 
of  ex.,  signed  and  sealed  by  judges.  HiTibm  v. 
Brovm,  1  BIf.  429,  '26. 

14283.  Affldarlts  filed  during  progress  of 
a  canse,  can  be  made  part  of  record,  only  by 
bill  of  ex.  Blizmd  v.  Helm,  85-284,  '71 ;  Pot- 
ter T.  StUes,  82-318,  '69 :  BOl  v.  lUnker,  29-267, 
'68;  WhitewU  v.  Atkont,  26-260,  '66.  Cf.  26- 
316:  19-889:  17-646,314;  16-476;  l&-«0; 
14-493;  11-511;  8-490;  8»-426  ;  50-270;  72- 
569. 

14238.  Where  motion  for  a  new  trial  is  based 
on  affidavits  alleging  "surprise,"  they  must  be 
made  part  of  the  record,  by  bill  of  exceptions. 
Lewis  V.  Etfing,  70-282,  '80. 

14234.  Error,  in  dismissing  a  cross-com- 
plaint, need  not  be  reserved  by  a  bill  (rf  excep- 
tions.   Egdfv.  Bryant,  68-^, '78. 

14285.  Interrogatortes  to  party.  Motion  to 
strike  them  out,  ruling  of  conrt  thereon,  and 
answers  thereto,  can  be  made  part  of  record  only 
by  bill  of  exceptions,  or  order  of  lower  court. 
Sou  V.  Smlk,  70-298,  '80. 

14286.  General  recitals,  in  a  bill  of  excep- 
tions, can  not  supply  place  of  material  papera. 
Goodwin  v.  Smith,  72-113,  '80. 

14287.  Transcript  of  a  judgment,  of  a  justice 
of  B  county,  on  which  a  setre  faeias  to  have  exe* 
cution,  is  issued  by  a  justice  of  C  county,  is  no 
part  of  record  of  suit  by  scire  faaaa,  unless  made 
so  by  bill  of  exceptions.  Bobinem'r.Touseif,  6  hit 
256,  '42. 

14288.  Bill  of  exceptions  can  not  contain 
shorthand  notes  of  a  reporter — must  be  written 
in  the  English  language.  Merridc  v.  State,'9d^ 
827, '78. 

14289.  Bin  of  exceptiou  may  properly  con- 
tain a  motion  for  a  new  trial  and  grounds  there- 
for. But  not  necessarily  so.  .Himler  v.  Haifiddf 
68-416.  '79. 

14240.  Written  exceptions  to  report  of  a 
guardian,  and  parol  evidence  at  hearing  thereof, 
to  become  part  of  record,  must  be  made  so  by 
bill  of  exceptions.  Angedne  v.  Ward,  66-460, 
"79. 

14241.  Where  error  assigned  was  in  ovei^ 
ruling  motion  to  set  aside  the  appointment  of 
A  as  elisor,  who  bad  served  process.  Held; 
question  could  be  presented  only  by  bill  of  ex- 
ceptionfi,  stating  facts  and  rulings.  Kennedy  t, 
Shaw,  88-474,  '72. 

14242.  The  evidence  taken  down  by  short- 
hand reporter  can  only  be  a  part  of  record  by 
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bill  of  exceptions.  It  must  be  copied  therein, 
or,  if  it  be  written  or  documentary  evidence,  by 
desiRnating  its  proper  place  hj  words  "  here  in- 
sert/' Act  March  10,  75,  does  not  change  rule 
in  sec.  343,  code.  (t..R.S.*8I,  626,1410.)  Wool- 
ten  T.  WiMhmier,  70-108,  '80. 

1424S.  The  official  shorthand  reporter  has 

no  power  to  certify  that  "  this  was  all  the  evi- 
dence given  in  tfie  case"  under  special  act  of 
March  10,  '75.  Id. 

14244*  The  ruling  of  court  below  in  admit- 
ting certain  evidence  can  not  be  reviewed  by 
Supreme  Court  on  appeal,  when  party  object- 
ing, had  omitted  to  point  out  some  specific  ob- 
jection to  evidence.  Or,  to  except  to  ruling. 
Iftflerv.  W.  a  0.  B.  Cb.,  57-241,77:  Baitu  v. 
Baiiow,  64-79,  '76;  IWe  T.  Aden,  88-506,  72; 
Itobitwm  r.  MurjAy,  88-482,  '70 ;  Sekeruk  v.  BviMh, 
82-338, '69;  Ammerman  v.  O  asfcy,  26-451, '66; 
BusmU  t.  Branham,  8  Blf.  277,  '46 ;  City  of  Aurora 
V.  Cobb,  21-492,  '63;  Wakeman  v.  Jo™«e,  5-464, 
'54;  MeCormieky.  MUcheU,  57-248,  77  ;  Biehopv. 
WtUh,  54-527,  76 ;  BoDtrabaum  v.  Schmidt,  id.  231; 
JBtsMmoAqf  v.  Bauer,  52-519,  76;  StaU  T.  Wil- 
JOB.  Ml  166.   Cf.  46-693  ;  47-54. 

14245>  When  questions  in  regard  to  exclusion 
of  evidence  are  to  be  considered  by  Supreme 
Court,  such  evidence  must  be  in  bill  of  excep- 
tions, and  not  a  part  of  motion  for  a  new  triaL 
O.  &  B.  S.  if.  Go.  V.  Netvby,  68-570,  77 ;  MOler 
T.  Sate,  56-187,  '77  ;  Ferguson  v.  SirscA,  54-337, 
76.  Cf.  Chamnets  v.  Ckamnem,  68-301,  '76; 
Adava  V.  Coaby,  48-153,  '74 :  Lewu  v.  Lewia,  80- 
267,  '68 ;  Downs  v.  JWi,  1 7-95,  '61. 

14846*  When  a  demurrer  to  an  original  com- 
plaint was  sustained,  and  an  amended  one  filed, 
oru^inal  and  demuner  are  no  longer  in  record, 
nnless  by  bill  of  exceptions.  T.  W.  &W.B.C0. 
T.  Bogen,  48-427,  74 ;  McEioen  v.  Homy,  28- 
395,  '64;  Holdridge  v.  Sweei,  id.  118;  Stmherd  v. 
A'rtA,  58-106, '76.   Cf.  47-203. 

14247.  If  action  is  based  on  written  instru- 
ments, copies  must  he  filed  with  latter  complaint. 
MeEwm  T.  Hvsm/,  tupra ;  Hobiridge  v.  Sweei,  supra. 
CL  Atlenm  v.  imi,  47-203,  74. 

14248.  The  long  hand  manuscript  of  evi- 
dence, taken  by  a  short  hand  reporter,  can  only 
be  certified  as  a  part  of  record,  "  when  the  same 
shall  have  been  incorporated  in  a  bill  of  excep- 
tions."   Oaivin  v.  State,  66-51,  77. 

14249.  A  motion  for  taxation  of  costs  is 
not  a  part  of  record,  unless  made  so  by  bill  of 
exceptums.  •Tomteaon  v.  Bd.  Cbm't.  Giu  Qh,  56- 
466,^77. 

14260a  The  proper  mode  of  showing  that 
exhibits  have  not  been  proren  is  by  bill  of 

ex.  English  v.  JSocAc,  6-62,  '54;  Brown  y.  Wood- 
btay,  5-254,  '54. 

14251.  S.  C.  can  not  decide  a  right  to  a  eon- 
tlnnanee  when  affidavit  on  which  motion  is 
based  is  not  a  part  of  record  by  bill  of  excep- 
tions. XoMV.StabL  46-582,  74;  Aordv.  Stole, 
54-413,  '76. 

14252.  Nor  for  a  pew  trial,  though  same 
are  copied  by  clerk  in  transcript.  Vandakarr  v. 
Sa/€,  51-91, '75.  a.Whalevv.  aieason,W-i!Ob, 
72;  KUlenberger  v.  Perrin,  46-282,  '74;  Avrora 
Fire  Im.  Go.  v.  Johnson,  id.  315 ;  Tav&y  v.  State, 
88-437,  71. 

14258.  The  Supreme  Court  can  not  review 
the  judgment  of  conrt  below  as  to  payment  of 
certain  items  of  costs  bjr  either  i>arty,  when 
Itenu  taxed  are  not  in  a  UU  Of  Oomorv. 
Winton,  10-26,  '67. 


14254.  An  entry  in  transcript  of  a  record 
made  by  clerk  of  the  court,  as  to  grounds  for 
dismissal  of  an  action,  is  not  a  part  of  reoonL 
Grounds  for  such  action  can  be  a  part  of  recotd 
only  by  bill.   Ferrier  v.  Devidman,  61-21,  '75. 

14265.  When  a  motion  to  strike  eit  a 
part  or  a  pleading  sets  out  words  desired  to  be 
struck  out,  and  motion  is  embodied  in  bill  of 
exceptions,  which  shows  that  motion  was  stis- 
tained,  words  indicated  cease  to  be  a  part  of 
pleadings,  and  are  a  part  of  record  by  being 
thus  properly  in  bill.  Horn  v.  Bray,  61-555,  Ibi 
But  not  otherwise.    JFtsher  v.  Ewing,  80-130, '68. 

14266.  The  clerk  should  copv  as  the  record,, 
pleading  as  it  stands  after  such  porUons  m 
struck  out.  Bill  should  show  portions  stmck 
out.  But  no  harm  is  done  If  clerk  copies  in 
transcript  pleadings  as  they  originally  stood. 
It  would  be  surplusage  for  which  ne  should  not 
receive  fees.    Ifom  v.  Brow,  51-665,  '76. 

14257.  AffldaTit8,ntotiott8,ftndpaper8fll€d 
in  support  of  a  motion  to  set  aside  an  appear- 
ance, or  to  quash  a  writ,  must  be  in  record  by 
bill  of  ex.  aurora  F.  /as.  Cb.  t.  JokMim,  48- 
31fi,  74. 

14268.  Failure  to  rappreas  certain  partsof 
a  deposition^  is  not  an  avaiUble  error,  when  the 
motion  therefor,  or  parts  proposed  to  be  sup- 
pressed, are  not  in  a  bill  of  exonitions.  Bary» 
v.  Farrar,  45-41,  '73. 

14259.  Snppressed  parts  of  a  depwWm 

must  be  in  bill  of  exceptions,  or  error  in  sop- 
pressing  them  is  not  available.  /.  P.  itC£.Co. 
T.  Anihony,  48-183,  '78. 

14260.  l^onreiWhen jodgmentisenteiedl?' 
default,  should  summons  and  return  be  in  record 
by  bill  of  exceptions?  /.  <£  CL  JI.  O.  v.  Wyalt, 
16-204,  '61. 

14261.  If  there  is  an  appearance,  tbef  can 
not  become  part  of  record  otnerwiae.  J-  X.AL 
B.Go.y.  Boas,  86-108, 71. 

14262.  The  evidence,  in  trial  of  issues,  formel 
by  a  eomplalnt  for  a  new  trial,  can  be  made 
a  part  of  record  only  by  bill  of  exceptions.  So*- 
den  V.  Zosf,  46-229,  7^ 

14268.  The  Supreme  Court  will  consider  an  er- 
ror assigned  on  ruling  of  court,  on  a  moUim  for  a 
judgment  on  verdict  and  special  findings  of  jniy, 
only  when  such  ruling,  grounds  thereof,  aiw 
exceptions  thereto,  are  made  a  part  of  record  by 
bill  of  exceptions.  SutmY.MsnkaiU^  NatSa^ 
60-83,  '77. 

14264.  The  reasons  for  such  motion  and  bill 
of  ex.,  need  not  be  in  record.  SaJander  r.  loe^- 
vsood,  66-285,  '79.  ' 

14265.  When  there  Is  a  demurrer  to  the 
eridenee,  there  can  not  be  a  bill  of  exceptions, 
for  "  wiien  the  par^  tenders  a  bill,  the  evidence 
must  be  left  to  the  jury."  Undiey  v.  KdUy,  42- 
294,73. 

14266.  Error  in  taxation  of  eosts  is  not 

available  in  8.  C,  unless  motion,  reasons  ano 
evidence  are  in  record  by  bill  of  ex.  Staa^ 
SSSart,  16-371, '61 :  tA*>»  v.  Liic4«y,  17-213, '«1; 
Staie  V.  Saxan,  42-484,  '73;  TUraan  v.  Bartfft 
88-1,  71. 

14267.  Motion  to  transfer  eanses  from  9' 

P.  court  to  another,  for  want  of  jurisdicUon,  m 
that  title  to  realty  was  in  issue,  can  not  be  co^ 
sidered,  or  rulings  theieon  reneved,  when  not 
inrecoidbybUlofex.  fl«T»  y.  Oto^  42-5T8, 
73. 

14268.  An  objection  to  a  transfer  can  not  be 
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made  for  first  time  in  S.  C.  Tamer  t.  QamibeU, 
«4-317,  70. 

14869.  Motion  to  dismiss  an  appeal  from  a 
rprec«pt,  to  present  any  question  to  S.  C,  must 
oein  record  by  bill  of  ex.  Lammen  y.  Balfe,  41- 
218,  •72. 

14570.  Report  of  a  master  not  part  of  rec- 
ord, except  by  bill  of  ex.   Kmg  t.  JforsA,  87- 

^89,  '71. 

14571.  When  an  appeal  is  taken  to  S.  C.  un- 
der sec.  347  of  code  (B.  a  '81,  630)  from  a  rul- 
ing of  the  court  below  in  refusing  to  permit  de- 
fendant to  file  an  answer  to  complaint,  bill  of 
-exceptions  must  not  only  contain  answer,  but 
complaint.  If  it  does  not  contain  latter,  S.  C. 
-can  not  judge  of  relevancy  or  materiality  of 
matter  in  answer.  Miller  v.  Hdigman,  5S~460, 
'77. 

14272.  Rnlloff  on  motion  to  secure  costs 

■can  be  made  part  of  record  only  by  bill  of  ex- 
■ceptions.    Nulling  v.  Loennce,  27-37,  '66. 

14278.  An  error  of  court  below,  in  overrul- 
ioK  a  motion  for  a  new  trial,  is  not  available 
if  bill  of  ex.  does  not  contain  the  evidence  and 
verdict.    Miller  v.  Seligman,  58-460,  '77. 

14274.  Pleadings  rejected  on  motion  from 
no  part  of  record  except  by  bill  of  ex.  Kling- 
^nmith  v.  Rud,  81-389,  '69;  Meyer  y.  Yesser, 
82-294,  '69 ;  7.  P.  M,  Co.  v.  FiTst  Nal.  Bank, 
Indiasiapolia,  38-302,  70 ;  Ward  v.  Angeoine,  16- 
415,74.     Cf.  48-100;  62-155;  65-308. 

14275*  The  truth  of  the  cause  assigned  for 
a  new  trial  must  be  made  to  appear  by  a  bill 
■of  ex.  unless  it  otherwise  appears.  Ouvn  t.  Owen, 
67-291,  '77  -  Biihon  v.  Wddi,  54-627,  76. 

14276.  Overrnllng  a  motion  to  strike  out 
pleading,  though  made  in  writing,  is  not  a  part 
of  recora  unless  by  a  bill  of  exceptions.  School 
Torni,  Prineelon  v.  Oebhart,  ftl-187,  78;  Myeny. 
Omway,  62-474,  '78 :  5L  X.  <ft  &  jBL  JJ.  Cb.  v. 
VaieriM,  66-611,77. 

14877.  Motion  to  strike  out  need  not  be  In 
Vritliur,  unless  required  by  rule  of  court.  Smw 
neyv.Save,  22-178, '64;  SL  L.  A  S.  E.  B.  W.  Co. 
y.  Valenvs,  supra. 

14278.  When  there  is  no  appearance,  a  sum- 
mons and  return  thereon,  ana  any  questions  in 
regard  thereto,  must  be  made  part  oi  record  by 
hin  of  ex.  aM,A  D.  B.  Cb.  v.  Street,  50-225, 
^5. 

14279.  Error  in  refttslne  to  admit  evl- 
-denee  is  not  available  unless  bill  of  exceptions 
show  what  evidence  was  offered  and  refused. 
Vanderkarr  v.  Slate,  51-91,  75. 

14280.  A  special  flndln^j  in  writing  and 
signed  by  judge,  need  not  be  m  bill  of  excep- 
tions.   BuUmi  V.  Ferguson,  11-314,  '58. 

14281.  Motion  to  dismiss  and  reasons  there- 
for must  be  made  a  part  of  record  by  a  bill  of 
exceptions,  to  be  reviewed  by  Supreme  Court. 
SeoUen  v.  ZHviB/iaa,  60-37,  77  ;  Orr  v.  Warden,  10- 
653,  '58 :  BunOmger  v.  McDonald,  84-277,  '70 ; 
AI^KUtgh  T.  Sen  .^ranlUin,  etc.,  Assoeialion,  51-271, 
75;  A^ntBoav.Bd.  Corn's  Knox  Co.,  18-372, 
'62;  Beard  V.  Stale,  57-8,  77;  Meeker  v.  Bd. 
Cbm's  Founl.  O.,  58-31, 76 :  Priu  v.  Bodds,  85- 
63,  71  ;  Ross  v.  Misner,  3  Blf.  362,  '34 ;  Carrv. 
Thomas,  84-292,  '70  ■  WUson  v.  Truelock,  19-389, 
'62;  Smith  Y.  Smith,  16-315,'60;  Engardv-Fra- 
rier,  7-154, '55 ;  Conoivav  v.  Weaver,  1-263,  '48; 
Bd.  Oom'a  OrasU  Co.  v.  SmaU,  61-318,  78. 

11282.  Ii^nnction.  A  demnrrer  was  sus- 
tained to  a  complaint  for  an  injunction,  and  the 
lestiaining  order  was  dissolved.   An  amended 


complaint  was  filed  and  appeal  taken^  and  both 
actions  of  court  assigned  as  error.  Held  ,•  S.  C. 
can  not  assume  that  court  acted  upon  complaint 
alone  in  dissolving  restraining  order,  and  can 
not  decide  whether  order  was,  or  was  not,  prop- 
erly made,  when  there  was  no  bill  of  ex.  show- 
ing on  wliat  rrouBd  court  acted.  ChM  t. 

House.  40-403,^72. 

14288.  Granting  a  change  of  renne  can 

not  be  available  error,  when  an  exception  thereto 
and  grounds  of  objections  are  not  in  bill  of  ex. 
Baker  v.  Simmma,  40442,  72. 

14284.  Error  in  refusal  of  court  to  grant  a 
trial  by  Jury  Is  not  available  when  no  bill  of 
ex.  is  in  record,  shoving  that  parties  demanded, 
orthatcourt  refused  it  Hoiaer  v.  Both,  87-89, 
71. 

14285*  Where,  in  a  criminal  case,  record 
shows  that  court  instructed  the  jury  "that  the 
defendant  had,  during  the  progress  of  the  trial, 
admitted  certain  important  facts,  and  that  the 
facts  thus  admitted,  must  be  taken  as  proved 
beyond  a  reasonable  doubt,"  no  such  admissions 
appearing  in  bill  of  exceptions,  case  will  be  re- 
versed in  S.  C.    Oem  v.  Stale.  81-180,  '69. 

14286.  Prior  to  the  code,  every  document 
given  in  evidence  must  have  been  set  out  in  bill 
of  exceptions.  Goodvnne  v.  Crane,  41-335,  '72. 

14287.  The  depositions  must  be.  MUle  v. 
SimmoTwk,  10-464,  58.  Also,  note  and  indorse- 
ment, under  which  plaintiff  claimed.  Speart  v. 
C!arA,6Blf.l67,'42.  Also, affidavits.  HvgY.Qiir 
5er(,  4  Blf.  19,  '35. 

14288.  Leaving  a  blank,  and  using  words 
"  here  Insert,"  will  not  do.  spears  v.  Qark,  supra: 
ifujf  V.  QHberL  supra;  Doe  v.  Makepeace,  8  Bl£ 
576,  '47 ;  Bd.  Truatees,  etc.,  Vineennet  Umvernly  v. 
Embree,7BU.  461, '45, 

14289.  Since  the  code,  it  shall  be  sufficient 
to  refer  to  such  evidence,  if  its  appropriate  place 
be  designated  by  the  words  "  here  insert."  The 
former  rule,  with  reference  to  testimony  given, 
is  not  relaxed.  Ooodmw  v.  CK»b«,  41-335, 72. 
(».  R.  a  '81,  626.) 

14290.  Facts  may  be  admitted  in  a  bill  of 
exceptions  as  facts,  out  where  not  so  admitted, 
the  evidence  which  tends  to  prove  or  disprove 
them  must  be  set  out ;  when  not  set  out  or  any 
question  of  law  occurring  at  trial,  the  S.  C.  can 
not  say  that  finding  was  contrary  to  law.  iVoo- 
torv.  Cole,  66-576,79. 

14291*  The  bill  of  excepUons  is  presumed  to 
have  been  made  by  appellants  or  their  attorneys. 
When  it  admits  that  a  certain  writing  was  ad- 
mitted in  evidence,  they  can  not  bemard  to 
complain  that  was  not  copied  into  bill.  SmUh  T. 
Usher,  28-600,  '64. 

IT.  TeritTOftheBni. 

14292.  A  witness,  denying  that  he  made  cer^ 
tain  statements  in  a  former  mal,  can  not  be  im- 
peached or  contradicted  by  record  of  his  evi- 
dence at  such  trial,  as  embraced  in  a  bill  of  ex- 
ceptions filed  in  case  when  he  was  not  a  party. 
Qlenn  v.  SUUe,  46-368,  '74. 

14298.  The  S.  C.  can  be  governed  only  by 
facta  in  bill  of  exceptions.  If  court  is  governed 
by  facts  outside  of  affidavits  filed^  care  should 
be  taken  to  have  these  facts  in  bill.  Barld  v. 
Kman,  55-438,  76. 

14294*  When  there  are  contradictory  state- 
ments in  bill  of  exceptional  Supreme  Court  wiU 
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Tiew  case  most  favonbly  to  prisoner.  WiUevr. 
State,  52-246,  '75. 

14295*  If  a  bill  of  exceptions  states  that  a 

Earty  was  absent  at  the  time  his  pleading  was 
led,  he  will  be  held  to  have  been  absent,  al- 
though his  pleading  have  his  name  to  it.  Mere- 
dUh  V.  Lackey,  14-529. '60. 

14290.  In  the  8.  C.  the  bill  of  ex.  imports 
"absolute  verity."  WalU  v.  Avd.  L.ASt.L.R, 
Co.,  GO-66,  '77. 

14297.  Where  the  order  of  events  in  the 
trial  of  a  canse  is  stated  differently  In  the  bill 
of  exceptions,  from  the  Jonmal  entry  on 
record,  former  must  govern,  so  far  as  record  in 
B.  C.  is  concerned.  CbrmicAoefv.  5Aie^  21-66,' 63. 

14298.  Where  there  is  a  dUTerence  be- 
tween recitals  in  bill,  and  the  loumal  entry  of 
clerk,  former  controls.  CL  tfi  G  a  Cb.  t.  MePbr- 
Vmi,  28-489,  '64. 

T.  SifBliistheBllL 

14299.  A  Judge  shonld  never  sl^rii  a  bill  of 
ex.  puiporting  to  embody  parol  testimony  until 
such  testimony  has  been  written  oat  in  full. 
The  words  "  written  instrument  and  documen- 
tary evidence  "  in  statute  do  not  include  notes 
of  a  reporter  appointed  by  court,  to  take  down 
evidence,    dmk  v.  Slate,  40-263,  72. 

14800.  A  bill  of  exceptions  to  form  part  of 
record,  must  be  signed  by  proper  judge.  Ludlow 
V.  Walier,  67-36^  79;  JMer  T.  EndUh,  «2- 
78,  78. 

14801*  It  will  be  presumed  that  one  aignins 
a  bill  of  exceptionsas  judge,  did  so  at  time  with 
1^1  authority.    Bowen  v.  JVerton,  48-367,  74. 

14802.  When  no  reason  is  shown  why  the 
judge  could  not  sign  a  bill  of  ex.,  a  bill  of  ex. 
IS  not  properly  a  part  of  record,  when  signed  by 
a  judge  pro  tern.,  who  did  not  try  the  cause. 
Lereh  V.  Emvuttt,  44-331,  73. 

14808.  If  the  bill  of  ex.  was  not  signed  by 
judge,  adverse  party  is  not  estopped  from  having 
same  struck  from  files,  by  his  action  in  indors- 
ii^  on  bill  before  it  was  filed,  statement  that  it 
was  "  examined  and  satisfactorv  "  to  his  attor- 
neys.   T.  W.  &  W.  R.  Co.  V.  Rogers,  48-427,  '74. 

14804.  Ko  bill  of  ex.  can  be  legally  signed 
by  deputy.  It  must  be  signed  by  presiding 
jndge,  or  his  legal  successor  by  appointment  or 
election.  T.  #  <ft  W.  R,  Co.  v.  Rogen,  48-427, 
74.  Cf.  88-444. 

14805*  A  bill  of  exceptions  is  invalid,  unless 
signed  by  some  Judge  who  possesses  judicial 
power.  T.  W.&W.R.  Co.  v.  Rogen,  48-427,  74 ; 
Tromm  v.  Lawrenet,  16-384,  '61 ;  Bd.  Com't  War- 
ren Co.  V.  Saandent,  id.  405 ;  Haddon  v.  Haddon, 
42-378,  '73 ;  Ex  Arte  (hoariney,  27-189,  '66.  Cf. 
10-651;  4-617:  46-315. 

14806.  A  bill  can  not  be  signed  by  one  who 
has  ceased  to  be  judge.  T.  W.&W.R.O0.  T. 
Bogerg,  tupra. 

14807.  No  judge  other  than  the  one  who  tried 
cause  can  correct  a  bill.  HtdtleadY.  Brown,  17- 
202,  '61. 

14808*  A  succeeding  judge  may  approve  and 
sign.  T.  W.  &  W.R.  Cb. v.  &ffert, «upm.  Cf.  42- 


14809.  The  mere  act  of  s^Hlng  and  seal- 
ing a  bill  of  ex.  is  a  ministeriu  act.  JcIIey  v. 
^Serto,  50-1,  '75. 

14810*  TheS.ama7Compela1adgeofC.a 
to  sign  and  seal  a  bill,  when  it  is  shown  that  he 
has  refosed  to  do  bo.  IL 


14811.  An  application  for  such  writ  of  man- 
date, should  be  accompanied  by  bill  refused,  and 
bill  should  be  attached  to  or  oabodied  in  writ. 

Id. 

143124  The  application  for  such  writ  of  man- 
date must  show  an  absolute  refusal  on  part  of 
judge  to  do  his  duty.  Id. 

14818*  When  return  of  judge  to  alternative, 
writ  shows  that  he  is  willing  to  sign  a  true  biU^ 
but  allies  that  bill,  as  presented,  is  not  true, 
peremptory  writ  will  be  refused,  since  right  to> 
determine  truth  of  bill  rests  exclusively  wiUi 
judge  himself.   Je/Zei/  v.  RfhexU,  50-1,  75. 

14814.  Nor  will  such  answering  judge  be 
compelled  to  amend  or  change  a  bill  already 
approved  and  siened.  /d. 

14815.  The  determination  as  to  wliai  fact» 
should  be  stated  in  a  bill  of  ex.,  is  a  judidal 
act,  and  a  judj^  can  not  be  compdied  to  sign  a 
bill  he  judges  is  untrue.  Id, 

14818.  A  bill  of  exceptions  can  not  be  signed 
by  the  Jndge  in  blank  in  whple,  or  in  part, 
and,  subsequently,  filled  out  by  clerk  or  attor- 
neys. If  so,  will  not  be  in  record.  £d.  Cbm'f 
Henry  d.  v.  Smer,  68-171, '75 ;  Sieaaxt  v.  JEoatta, 
89-161,  '72;  QooAe.  v.  Oxine,  41-335,  72. 

14817.  Agidjxmtx,  and  evidence  referred  to  in^ 
but  not  copied  into,  are  not  part  of  bill  of  excep> 
tions.  Ketler  v.  JWyers,  41-543,  '73 ;  Sewart  v. 
RanJixn,  mpra  ;  Bl^tino  v.  Blair,  45-546,  74. 

14818.  The  bill  01  exceptions  can  not  be 
signed  by  judge  presiding  and  trying  cause, 
auer  he  has  ceased  to  be  jud^  It  must  be- 
signed  by  his  successor  in  McKeen  v. 
Boord,  60-280,  '78 ;  Kelckam  T.  HiU,  i^-M,  73  ; 
Smith  V.  Bou^,  82-16S,  '69. 

14819.  A  bill  of  exceptions  most  be  signed 
by  a  majority  of  judges  present  at  time,  or  it 
will  form  no  part  of  record.  Oharka/  v.  BakUadf. 
1-389.  '49. 

14820.  A  president  judge  is  competent  U> 
hold  court  alone.  Where  transcript  shows  that 
judges  were  all  present  at  commencement  ct 
term,  but  is  silent  as  to  which  of  them  woe 
present  at  subsequent  day,  and  rendition  of 
judgment,  and  where  bill  of  exceptions  is 
signed  by  president  judge  alone,  it  will  not  be 

f 'resumed  that  associates  were  present ;  and  if 
act  is  otherwise,  party  objecting  must  get  record 
amended.    MiUer  v.  Bvrger,  2-337,  '50. 

14821.  It  is  the  duty  of  judge  to  sign  a  bill 
embodying  a  full  and  »ir  statement  of  all  mi^ 
cumstances  connected  with  any  action  taken  h^ 
him  on  trial,  which  is  complained  of,  as  his 
own  actions  need  not  be  presented  or  made 
known  to  him  by  affidavit.  Jonea  v.  Jo&naoiip 
61-257.  '78. 

14822.  A  judge  appointed  to  try  a  cause,  up- 
on change  of^  venue  from  regular  judge,  if  he- 
presides  and  renders  judgment,  is  alone  author- 
ised to  sign  a  bill  of  excepUons  in  such  cause. 
Lee  V.  Bm,  86-474,  '79. 

14828*  A  cause  was  tried  before  the  C.  P.  a 
A  bill  of  exceptions  In  said  cause  was  signed  by 
C.  P.  judge  on  May  9,  '73.  March  6,  73,  the  C. 
P.  C.  was  abolished  and  its  business  transferred 
to  C.  C.  Sdd;  bill  not  properly  signed.  The 
judge  of  C.  C.  should  have  signed  it  Seed  v. 
Worhnd.  64-216,  78. 

14824*  A  bill  of  exceptions,  to  form  rait  ci 
record,  must  be  signed  by  proper  judge.  XikSdw 
T.  Walter,  67-363,  79. 

14825.  Parties,  submitting  a  matter  in  con- 
troversy to  arbitrators,  under  section  349,  havft 
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light  to  uk  referees  to  "state  the  facta  fonnd 
sod  the  concliuioDB  of  law  separately"  in  their 
report.  The  better  practicevould  beto  require 
eame  in  order  of  reference,  in  order  that  it  be  a 
part  of  record,  without  necessity  of  making  it 
such  bj  referees'  report,  or  by  bill  of  ex.  The 
failure  of  referees  to  comply  with  such  request 
must  be  excepted  to,  to  be  made  available  error. 
The  bill  of  ex.  so  made  must  be  signed  and 
sealed  by  referees.  Way  v.  Fnael,  «1-162,  78. 
(tt  R  8. '81,  556.) 

ima.  In  a  bni  of  excepttons  tke  words 
the  fore^ln;  irta  all  the  evidence  glren 
in  the  case/'  are  not  sufficient,  under  rule  30 
of  the  S.  C,  to  repel  the  presumption  of  other 
evidence,  but  words,  ''this  wag  all  the  evi- 
dence ^ivenlnthe  cause/' are  alone  sufficient. 
Ford  V.  Miieheii,  21-54,  '63 ;  Branham  v.  Bradford, 
17-*7,  '61  i  Ibuler  v.  Barr,  7-194,  '55;  Eita}  v. 
Lmk,  21-183,  '63. 

TI.  FUlngof  theBllL 

14827.  Judge  can  not,  at  his  own  instance, 
grant  leave  or  extend  time,  to  perfect  bill  of  ex. 
out  of  term.  Everhart  t.  HoUmgsworth,  19-138, 
'62. 

14828.  If  time  is  given  beyond  terra,  record 
must  show  it  L.  E.  W.  <i  SL  L.  B.  Oo.  Love- 
land,  14-291,  '60. 

14829.  And  that  bill  was  filed  within  that 
time.  Maffett  v.  Pollard,  19-17&  '62;  Cable  v. 
Smoi/or,  id.  202 ;  MaJum  v.  Mahon,  id.  324 ;  Homa- 
day  V.  Cooper,  irf.  383;  Cozv.  Blair,  id.  390. 

14880.  When  a  new  trial  is  claimed  on 
CTound  that  verdict  or  finding  is  not  sustained 

evidence,  or  is  contrary  to  law,  time  may  be 

fiven  at  time  of  ovemiliDg  motion,  to  prepare 
ills  of  exception  showing  evidence ;  but  gener- 
ally exceptions  must  be  taken  at  time  of  decis- 
ion, and  reduced  to  writing  within  term.  Sohn 
y.M.&L.O.R.  Co.,  78-77,  '80.  Cf.  Singer  Maid. 
Go.  V.  Struekman,  72-601,  '80;  T.  W.AW.R  (h. 
V.  Hoaa,  68-468,  '79;  Warner  v.  Campbtll,Z9~ 
409,  '72;  SiW  v.iWcr,  80-11,  '68. 

14881.  When  not  filed  within  time  granted 
by  court,  it  is  not  part  of  record.  Seanian  v. 
Aym,  78-211, '80;  Sehoowoer  v.  Reed,  66-698, 
'79',ScheibU  v.  Law,  65-332,  '79 ;  NiehoU  v.  State, 
id.  512 ;  AfiUer  v.  Muir,  68-496,  '78;  L.  N.  A.  A 
a  B.  a.  V.  Lajhttd,  88-56,  '71 ;  M<m  v.  KendaU, 
20-485,  '63. 

14882.  Time  can  not  be  given  beyond  term 
to  file  a  bill  of  exceptions  in  a  criminal  case. 
Dwm  V.  State,  20-259,  '68.  Cf.  21  if,  Qat  Co.  Y. 
3W,  20-131/63. 

14888.  When  a  bill  of  exceptions  was  not 
filed  within  time  given,  nor  witliin  term,  such 
objecttOQ  will  be  deemed  to  be  waived,  if  no  mo- 
UoQ  was  made  in  S.  C.  to  strike  it  out,  nor  errors 
assigned  regarding  its  being  filed,  nor  anything 
saicfin  relation  to  question  in  brief  of  appellee. 
y.  A.  &.  S.  R.  Co.  V.  Huff,  19-315,  '62. 

14884.  It  is  not  a  part  of  record.  Everhart  v. 
SoUingeworth,  19-138,  '62. 

14885*  Where  appellee,  by  a  suit  in  court 
below  against  appellant,  secures  an  order  strik- 
ing out  original  bill  of  exceptions  and  substi- 
tuting a  new  one,  and  an  order  to  file  latter  of 
date  of  original,  and  to  be  so  certified  to  S.  C, 
and  a  transcript  thereof  is  accordingly  filed, 
new  bill  is  properly  in  record.  Startey  v.  Boma- 
doy,  69-106.  '79. 

148S6.  The  time  fixed  for  filing  ehoald  be 


definite  and  reasonable.  LanKng  v.  Coais,  18— 
166, '62.   Cf.  12-380. 

148S7.  "  Until  next  term  of  court,"  is  per- 
haps too  uncertain.  Id, 

14888.  Immediately  after  entry  of  a  judg- 
ment, was  following:  "And  the  defendant  now 
presents  to  the  court  his  bill  of  exceptions,  which 
18  signed  by  the  court  and  filed,  and  is  as  fol- 
lows." Then  follows  bill.  Held;  bill  was  apart 
of  record.    Nkhol  v.  Thomae,  68-42,  '76. 

14889.  Sixty  dajrs  beyond  term  was  given  to* 
file  a  bill  of  exceptions.  Last  day  of  term  waff- 
December  14.  The  bill  was  filed  February  13, 
following.  Held;  filed  too  late.  Baker  v.  Arctic- 
Ditchers,  64-310,  '76.  Cf.  SlaU  v.  Thorn,  28-306» 
'67. 

14840.  So,  where  leave  was  granted,  on  May 
30,  and  60  days  given,  and  bill  was  filed  July 
30.    Bgens  v.  Hickman,  86-359,  '71. 

14841.  In  absence  of  special  leave  of  conrt, 
giving  time  beyond  the  term  to  reduce  excep- 
tions to  writing,  such  exceptions  can  not  be  maae' 
part  of  record,  by  bill  of  exceptions,  signed  and 
filed  at  a  subsequent  term.  Lee  v.  HilU,  66-474„ 
'79. 

14342.  The  court,  in  term  only,  and  not  judge* 
in  chambers,  can  extend  time  in  which  to  file 
bill  of  exceptions.  WhOworth  v.  Sour,  67-107, 
'77 ;  Vanne»a  v.  BradUy,  29-388,  '68 ;  MeEUairidt 
T.  Coffroth,  id.  37,  '67 ;  iWaw»  v.  Herr,  14-539,'60. 

1^48.  When  a  certain  time  was  given  in 
which  to  file  a  bill,  it  will  not  do  to  have  it  sign- 
ed by,  and  filed  with  judge,  within  such  time, 
and  with  clerk  subsequent  to  such  time.  Bd.. 
Cam's  Kotieiiusko  Co.  v.  EperDon,  50-275,  '76.  {At- 
baugh  v.  Jamee,  29-398,  '68;  overruled.) 

14844.  A  bill  of  exceptions,  signed  and  filed' 
by  leave  of  court  below,  at  a  term  subsequent  to 
that  at  which  cause  was  tried,  without  objection 
by  counsel  for  adverse  party,  who  signed  an 
af^reement  as  to  what  should  be  embraced  in  it, 
will  not  be  rejected  by  this  court,  especially 
after  submission  upon  record  as  made  up,  with- 
out any  motion  to  strike  out  bill.  B.  A  G.  Turn- 
pike Co.  V.  MeCarty,  8-392,  '56. 

14846.  Where,  at  time  of  ruling,  no  time- 
was  asked  to  file  bill,  and  bill  was  filed  at  time 
of  rendition  of  Judgment,  at  subsequent  term; 
AeM,  too  late.    Rusion  v.  Biddle,  48-516,  '73. 

14846.  A  bill  of  ex.  was  filed  at  same  term, 
and  in  two  judicial  days  after  motion  for  new 
trial  was  overruled  and  judgment  rendered. 
The  record  did  not  show  that  time  was  given  in 
which  to  file  bill,  otherwise  than  as  stated  In- 
bill.  iie/d;  bill  filed  in  time.  Ogbomy.  HoffvueHf 
62-439. '76. 

14847.  Also,  when  bill  says  "And  time  was 
given  until  now,"  and  filed  as  above,  in  criminal 
actions.   FUieher  v.  Stale,  49-124,  '74. 

14848.  When  bill  of  exceptions  Is  filed  in 
vacation,  clerk  is  only  officer  that  can  file  it, 
and  his  official  statement,  rather  than  that  of 
judge,  must  be  guide  as  to  timew  Hvff  v.  Krmuef 
68-396,  '78. 

1 4849.  Time  neoesBary  to  be  ^ven,  in  which 
to  prepare  a  bill  of  ex.,  is  within  sound  discre- 
tion of  trial  court   JUerridb  T.  £tate,  68-327,  '78. 

14860.  Bill  of  exceptions  may  be  taken  and 
filed  at  term  a  finding  was  made,  though  trial 
was  had  at  a  prior  term.  Katdd  Y.  JudaA,  68- 
291,  '78. 

14861.  If  a  bill  of  exceptions  is  not  filed 
within  time  given,  furthertime  can  not  be  given, 
without  notice  to  adverse  par^.   But  whether 
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snch  timeoan  be  gtven  eren  after  auch  notice, 
Miare.  N.  A.  A  S.B.  Co.  t.  WUam,  16-402,  '61 ; 
lioUe  T.  'Rompton,  24-346,  '66;  Sherman  v. 
Crothert,  25-417,  *65. 

14352.  A  time  beyond  term  was  given  within 
which  to  file  a  bill  of  ex.  It  was  prepared  and 
£tcd  in  open  court,  with  knowledge  of  adverse 
party,  within  time,  without  the  sigiuUure  of  jadg«) 
who  was  absent  and  whose  signatnre  could  not 
"be  obtained.  The  judge  subse<iuentlv  signed 
l>ill,  with  knowledge  of  both  parties,  and  ordered 
that  it  be  a  part  of  record.  Held;  proceedings 
-after  time  were  illegal  and  bill  not  a  part  of 
reconi.    Kirhy  v.  Bowland,  69-290,  '79. 

14858.  When  court  has  once  fixed  time  be- 
yond term,  its  power  is  exhausted.  Extension 
of  time  can  be  only  by  joint  consent  of  parties. 
Boltitmn  v.  Jt^nwa,  61-535,  '78. 

14854.  The  bill  was  taken  out  of  court,  as 
between  parties,  when  leave  was  given  to  pre- 
pare and  file  it,  and  an^  ez  parte  change  of  tlie 
entry  of  leave  of  extension,  after  close  of  term, 
was  void.  Id. 

14855.  The  constructive  presence  of  both 
parties  in  court  to  attend  to  entry  of  final  judg- 
ment and  to  answer  a  motion  to  tax  costs  is  not 
such  cpnsent  as  will  justify  court  in  granting  an 
-extension  of  time.  Id. 

14856*  Particularly  where  no  necessity  for 
extension  is  shown,  and  court  has  had  ample 
opportunity,  within  original  time,  to  sign  bill. 
iJavidsm  v.  Slate,  62-276,  '78. 

14857.  Statement  by  judge  in  a  bill  of  ex- 
ceptions signed  by  him,  but  filed  after  end  of 
term,  that  time  had  been  granted  in  which  to  file 
it,  is  not  sufficient,  and  such  bill  of  exceptions 
form  no  part  of  record.  Sehooaover  t.  Jlew,  65- 
313,  '79:  NyeY.  Lewis,  65-326,  '79. 

148&B*  A  bill  of  exceptions  was  copied  into 
transcript,  which  was  duly  certified  by  clerk  of 
court,  was  submitted  to  Supreme  Court,  as  trans- 
cript upon  which  cause  was  to  be,  and  was,  de- 
cided, without  objection  from  either  party.  An 
objection  that  bill  was  not  properly  filed  and  in 
the  transcript  was  waived.  Ivrter  v.  Choen,  60- 
338, '7& 

14859*  The  bill  of  exceptions  forms  no  part 
■of  record,  if  same  ia  signed  and  filed  after  term 
at  which  they  were  taken,  unless  such  time  was 
given  in  term  by  court.  Montgomery  v.  Hays,  59- 
291,77;  Thampeonv.  Eaglet<m,Z9-3O0,'70;  EaH 
T.  Dreeaer,  8(>-ll,  '68;  Vandoren  v.  Kimes,  2»- 
582,  '68 ;  Vannesg  v.  Bradley,  29-388,  '68 ;  Har- 
riaon  V.  Bice,  22-165,  '64;  Rolotm  v.  Herr,  14- 
539  '60;  Lonov.  i>u»)t,  55-362, '76;  Mar»haUv. 
B«^,  58-83,  '76 ;  Griesel  v.  Schmal,  55-475,  '76. 
Cf.  22-270:  50-410. 

14860*  But  a  written  agreement  in  record, 
signed  by  attorneys  of  both  parties,  extending 
time  beyond  time  fixed  by  court  will  make  bill 
a  part  of  record,  if  filed  within  extended  time. 
Lot2  V.  Brigga,  50-346,  '76. 

14361*  A  bill  of  exceptions  must  be  signed 
and  filed  within  time  limited  by  court.  jSfate  r. 
&rrefe,  60-381,  '78. 

14862.  If  sixty  days  from  the  3d  day  of  De- 
cember, 73,  are  given  in  which  to  prepare  and 
file  a  bill  of  exceptions,  and  it  is  filed  on  the 
2d  day  of  February,  74,  it  is  filed  too  late, 
and  is  not  a  part  of  record.  Sehoonover  v.  Irtoin, 
68-287,  '77.   Cf.  AdJHtui  v.  Adkira,  48-12,  74. 

14308*  When  substituted  bill  of  exceptions 
is  filed,  record  must  show  when  original  was 
filed.   BiereU  v.  Qooding,  53-72,  76. 


14864.  The  certificate  of  judge.  In  his  indi- 
vidual capacity,  that  adverse  parties  had  agreed 
to  extend  time  in  which  to  file  bill,  beyondtiiae 
ordered  by  court,  will  not  make  such  bill  a  part 
of  record.    Rohaon  v.  Herr,  14-639,  '60. 


14865.  Sixt;r  days  from  September  22d,  71. 
ere  given  to  hie  bill.  This  statement  preceded 
1:  "Nofsinger's  bill  of  Ex.  No.  7, 
er  13,  71.'^    Held;  properly  filed 
ringer  t.  Begtwlds,  52-218,  76. 


were  _ 

bill  in  record :"  Kofsinf 
filed  November 
in  time.   Nt^inger       ,  . 

14866*  The  bill  of  exceptions  is  not  a  part  of 
record,  unless  record  show  it  was  filed  either 
within  term  cause  was  tried,  or  within  time 
given.  Vinet  v.  Lmgaere,  41-144,  '72;  SteHoek 
v.  First  Nat.  Bank  of  Blo<minfflon,  5»-73,  '76  ; 
Loganmoj  t  Gas,  etc.,  Go.  v.  jDonidson,  51-47^  75 ; 
Whiker  T.  Woolen,  64-164,  '76 ;  Tmeblood  v.  Nich- 
oitoa,  52-420,  '76;  Jeffries  v.  JftfiVamoni,  49-142, 
'74 ;  Port  v.  BumelL  8e-«0,  '71 ;  Hdton  v.  Mirtin, 
62-529,76.   Cf.  47-263  ;  42-85;  62-8. 

14S67.  Statement  of  judge  in  bill  that  it 
was  "filed  in  the  time  limited,"  isnotaufficirat. 
Logansport  Oat,  etc.  Co.,  v.  Davidson,  supra. 

14368,  Or  that  it  was  "  tendered,  nrepared 
and  signed  by  court,  within  term  ana  withia 
the  said  seventy  days  given."  Stken  t.  JfeCbit- 
ne/,  89-240, '72. 

1 4869*  Nor  a  statement  in  cerUficale  of  iderk 
to  same  effect.  Dates  must  be  nven  and  show 
facts.   Ftdkeram  v.  Armttrmg,  89-47^  '72. 

14870.  AmemonwdamwithabUlofexMp- 
tlons,  signed  by  adverse  party  and  acknowled^ 
ing  correctness  of  bill,  contained  an  agreement 
that  bill  might  be  signed  by  judge  as  of  date  of 
filing.  Hela;  though  presumption  was  that  it 
was  so  signed,  as  date  of  filing  was  after  time 
limited,  it  was  not  properly  in  record:  and  ad- 
verse party  had  not  w^vea  qnestion  of  time  by 
agreement.    Earl  v.  Dresser,  80-11,  '68. 

14871.  It  Is  not  snlHcient  reason  for  eonrt 
to  grant  leare  to  file  bill  of  ex.  after  time  lim- 
ited, that  attorney  "  was  called  to  some  other  im- 
portant professional  business,  and  thinks  the  fil- 
ing was  thereby  overlooked  and  slipped  his  mem- 
ory until  the  time  had  expired,"  altnongh  the  bill 
had  been  signed  by  Judge  in  time ;  even  if  such 
leave  eonld  be  gnmted  in  any  case.  Brotm  v. 
Pftee,  20-216,  '63. 

14872*  A  bill  of  exceptions  to  a  ruling  in 
one  court  can  not  be  legally  filed  in  anoUier 
court,  to  which  the  case  is  taken  on  change  ef 
reone,  though  same  judge  holds  both  of  the 
courts.    MeMahan  v.  J^nning,  51-187,  75. 

14878.  On  the  23d  of  May,  74,  sixty  days 
were  given  to  file  a  bill  of  exceptions.  It  was 
filed  on  the  23d  day  of  July,  '74,  Held;  one 
day  too  late.  Walker  v.  Woollen,  54-164,  '76. 

14874.  Time  was  giren  "till  the  next 
term  "  of  court  in  which  to  file  the  hilt.  Held; 
it  could  not  be  filed  during  any  of  next  term. 
DeHaven  v.  DeHaven,  46-296,  '74. 

14875.  When  a  bill  of  ex.  was  not  filed  at 
term  in  which  ruling  was  made,  nor  time  giv- 
en in  which  to  do  so,  but  filed  at  a  subsequent 
term,  though  allowed  by  court,  it  is  not  a  part 
of  record.    Minehart  v.  Boom,  44-353,  '73. 

14876.  An  attorney,  acting  as  Judge,  when 
otherwise  qualified,  has  the  same  power  as  the 
regular  judge.  When  he  tries  a  case,  he  may 
extend  timewyond  terra,  in  which  to  nle  a  bill 
of  ex.    Lereh  v.  EmmeU,  44-331,  '73. 

14877*  Objection  to  action  of  court  below  in 
so  amending  record,  on  motion  and  notice,  as  to 
show  that  a  bill  of  ex.  appeared  to  be -filed  in 
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time,  u  not  available  unlets  hy  aasignment  of 
-croBS-enor.   Adler  v.  Sewdl,  29-598,  '68. 

14878*  A  transcript  showed  that  time  was 
^TCn  in  which  to  file  a  bill  of  ex.  till  first  day 
-of  next  tenn,  which  be^n  February  26,  '72. 
The  certificate  to  transcript  was  dated  March  6, 
*72.  Subsequently  clerk  was  directed  by  a  eer- 
Uorari  to  certif;^  up  to  S.  C.  a  bill  of  ex.  alleged 
to  be  on  file  in  nis  office.  Second  certificate 
showed  "the  original  bill  of  ex.  now  on  file  in 
mr  office  wan  filed  as  of  date  of  February  24,  '72." 
add;  certificates  were  not  contradictory.  They 
showed  that  bill  was  filed  after  March  5,  to  re- 
late back  to  February  24.  Held;  bill  was  not 
filed  in  time.    Thomm  v.  JTarUer,  44-477,  73. 

14879*  On  overruling  motion  for  new  trial, 
time  to  file  bill  of  ex.  was  given  "  until  August 
3d,  TT."  In  record  immediately  preceding 
copy  of  bill,  were  theM  words:  "Filed,  June 
17th,  1870,  Wm.  K.  Wallace,  Cik."  Atconclusion 
-of  bill,  preceding  signature  of  judge,  this 
statement,  "and  to  overruling  of  which  motion 
by  court,  defendants,  at  time,  excepted,  and 
tender  this,  their  bill  of  exceptions,  and  pray 
^at  same  may  be  signed  and  sealed  by  court, 
—  day  of  June,  1870.^'  Hdd;  the  bill  was  cer- 
tainly signed  before  it  was  marked  filed  by  clerk, 
on  17th  of  June,  1870,  which  was  in  time. 
Sabb  r.  Graham,  48-1.  '73. 

14880.  Time  in  which  a  bill  was  filed  may 
be  shown  by  clerk's  certificate,  as  when  a  tran- 
script of  record  containing  a  bill  of  ex.  duty 
signed  by  judge,  was  made  and  certified  to  by 
■clerk  mikin  time  given  though  date  of  filing  was 
not  shown.    OUver  v.  Tate,  48-132,73. 

14881.  BOb  or  exeeptloKS  in  criminal 
prosecntioa  must  l>e  filea  during  term,  and- 
recon)  must  show  it.  Kiphartv.  State,  '75. 

14S82*  It  must  be  presented  to  judge  at  time 
of  trial,  or  within  sucn  time  thereafter  during 
term,  as  court  may  allow,  signed  by  Judge  and 
filed  by  clerk  during  term.  State  v.  Harper,  88- 
18,  '71:  State  v.  Jones,  87-179,  71. 

14888.  When  filed  within  time  and  beyond 
lerm.  It  will  be  presumed  judge  signed  it  when 
Bed  and  it  will  not  be  in  reco^.  SSwart  v.  iSSCote, 
24-142,  '66;  Fibmriderv.  Slate,  80-238,  '68. 

14884.  Bill  of  exception?  in  a  criminal 
•cause  can  not  be  signed  and  filed  after  term  at 
which  judgment  is  rendered.  Jmh  v.  Slate,  89- 
1,72 

14885.  It  must  be  "at  the  time  of  trial,  or 
within  such  time  as  the  court  may  allow  during 
the  term."   Sleiearl  v.  State,  24-142,  '65. 

14886.  When  presented  to  judge  at  term  rul- 
ing was  made,  judge  may  be  compelled,  after 
term,  to  sign  tt.   Jenke  v.  Stalejjupra. 

14887.  Ninety  days  from  December  31,  '68, 
were  given  within  which  to  file  a  bill  of  ex.  On 
the  29th  of  March,  '69,  a  bill  was  presented  to 
judge,  who  declined  to  sign,  but  made  and  signed 
the  following :  "Prepared  and  presented  to  me 
for  my  signatore  this  29th  day  of  March,  1869, 
by  the  plaintiff's  attorneys,  and  not  signed  till 
shown  to  the  opposite  attorneys."  He  finalW 
signed  it  on  the  29th  of  June,  1869.  The  bifl 
was  not  filed  till  August  27.  1869.  Held;  bill 
not  part  of  record,  and  nothing  is  shown  that 
would  authorize  an  extension  of  time  within 
which  to  file  it.    Gajf  v.  Hutchintm,  88-341,  71. 

14888.  Sixty  days  were  given  to  file  a  bill, 
inuu  June  8.   The  bill  was  signed  Noveitiber 
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27.  The  jud^  certified  that  it  was  presented 

and  left  on  his  desk  in  his  neccasaiy  absenci; 
from  home,  and  that  he  did  not  return  until  af- 
ter time  for  signing  had  expired.  Hdd;  as  it 
does  not  show  when  bill  was  presented,  it  is  not 
a  part  of  record.    Porter  v.  Wilsm,  85-348,  71. 

14889.  When  no  question  is  raised  on  plead- 
ing,  and  bill  of  exceptions  is  not  filed  in  time, 
there  can  be  no  question  proper  before  S.  C. 
Hiatt  V.  Pimdl,  55-149,  '76  ;  Tnublood  v.  NiekO- 
em,  52-420,  '76. 

14890.  Error  In  reftaslng  a  new  trial  can 
not  be  reviewed  if  bill  of  exceptions,  on  which 
motion  is  based,  was  not  filed  within  term  or 
within  time  granted.  Orietdv.Schmal,5&-A7b, 
'76. 

Til.  Amendment  of  the  Bill. 

14891.  The  S.  C.  acts  alone  upon  record  as 
made  in  court  below,  and  as  certified  and  can  not 
amend  bill  of  ex.,  or  record  by  inserting  there- 
in omitted  testimony.  Application  for  such 
amendment  must  be  made  to  court  below  and 
then  S.  C,  by  certiorari,  may  compel  clerk  to 
certify  amended  bill.  Quek  v.  -SSlate,  40-263, 72. 
Cf.  Doe  V.  Oicen,  2  Blf.  452,  '31 ;  Jones  v.  Van 
Patten,  8-107,  '51 ;  Colerick  v.  Hoaper,  id.  316. 

14892.  Proceedings  in  S.  C  will  be  stayed, 
on  motion,  till  amendment  can  be  made.  Doe  v. 
Owm,  supra. 

14893.  An  all^^  deficiency  in  a  bill  of  ex. 
in  S.  C.  can  not  be  supplied  by  affidavits.  Bli»- 
zard  V.  Bliizard,  48-640,  '74. 

14894.  There  is  a  pro[>er  mode  of  correcting 
a  bill  of  exceptions,  but  it  can  not  be  attacked 
collaterally  in  Supreme  Court.  Beaven  v.  State, 
58-530,  '77. 

14895.  The  court,  on  notice  and  motion,  may 
order  correction  of  bill  of  exceptions  after  time 
given  to  file  it.  J.  M.  &  L  R.  Go.  v.  Bowen,  49- 
154,  74. 

14896.  The  court -is  not  bound  to  sign  a 
bill  of  exceptions,  as  attorneys  have  agreed 
upon ;  nor  is  it  improper  for  judge  to  correct  it 
Without  their  consent.   Btaxtn  v.  SiOe,  mpra. 

14897.  Bill  ofexce]»Uon8  can  not  be  amend- 
ed, after  close  of  term,  by  adding  words  "  uid 
this  was  all  the  evidence  given  in  the  cause." 
Seigv.Long,  72-18, '80. 

14398.  Amendment  of  bill  of  exceptions, 
after  time  in  which  it  could  be  legally  filed,  is 
unavailable  error,  when  alteration  did  not  afiect 
issue  on  appeal.  Flemt^  v.  Depvy,  25-419, 
'65. 

14809.  A  bill  of  exceptions  c|id  not  be 
amended  or  corrected,  after  term,  by  parol  evi- 
dence, to  add  such  evidence  to  bill.  HimiOm  T. 
Bureh,  28-233,  '67. 

TIIL  ProTlnce  and  Necessitf  of  Bill  of  Ex- 
ceptions. 

See  Error  21. 

14400.  When  grounds  of  decision  of  court 
below  do  not  appear,  grounds  of  objection  can 
not  appear  for  review  in  S.  C.  without  a  hill  of 
ex.    DavU  V.  WaTpld,  88-461,  '72. 

14401.  As  an  indictment  can  be  quashed 
only  for  defects  apparent  on  its  face,  there  is  no 
necessity  for  bill  of  exceptions  to  make  such 
motion  part  of  record,  to  he  reviewed  on  appeal 
to  Supreme  CourL   State  T.  Jud}/,  60-138,  77. 
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14402.  S.  C.  will  not  review  action  of  eonrt 
In  overrnling  demnrrer,  when  no  exceptinn 

was  taken  to  ruling.  Hendrieka  v.  HargruK,  52- 
327,  '76 :  Woodbum  v.  Carter,  fiO-376,  "'75. 

14408.  Bil)  of  exceptions  is  not  necessary  to 
make  available  in  S.  C.  an  error  in  sustaining 
motion  to  qnuli  an  Urfletment.  Stau  v.  Day, 
62-483,  Tfl"  ' 

14404*  Action  of  coart  in  adjourning  cause 
on  trial,  for  a  few  days,  will  be  preeumM  right 
when  grounds  therefor  are  not  In  bill  excep- 
tions.   Vanderkarr  v.  State,  61-91,  '75. 

14405.  After  commencement  of  trial,  jury 
was  dischareetl,  grounds  therefor  are  not  shown 
by  a  bill  of  exceptions.  It  will  be  presumed 
action  of  court  was  ri^ht.  Id. 

14406*  £rror  in  striking  out  a  pleading,  to 
be  available,  must  be  reserved  by  bill  of  ex- 
ceptions. Gregg  v.  Louden,  fil-685,  '76.  Cf. 
Sehmidt  v.  CoUey,  29-120,  '67. 

14407.  No  question  in  motion  for  a  new 
trial  can  be  presented  to  a  bill  of  exceptions 
which  had  not  been  filed.  Moore  v.  Hyde,  51- 
476,  75 :  iJaiwon  v.  HemphUl,  50-422,  '76. 

14409.  Sepamtkm  of  Jury  can  not  be  an 
available  error,  unless  bill  of  ex.  shows  fact. 
Lueaa  v.  Marine,  40-289,  '72 ;  Bosley  v.  Farquar, 
2  Blf.  61,  '27. 

14409.  Error  in  overruling  a  motion  to 
separate  a  pleading  is  not  available  unless  re- 
served by  bill  of  exceptions.  Lynch  v.  Jmninga, 
48-276,  73. 

14410.  Demorrer  for  misjoinder  of  actions 
was  sustained.    Judgment  rendered  against 

Slaintiff.  PlalntiflT  excepted  to  ruling  on  the 
emurrer  but  made  no  objection  to  judgment, 
nor  motion  to  separate  actions.  Held;  in  S..C. 
plaintiff  can  not  complain  of  rendition  of  judg- 
meut  for  fint  time.  Bcjier  t.  TVedemon,  84-72> 
70.  ^ 

Sea  (kpiaa;  Exxn^ptioM;  JudidiUSB^ 

I.  The  Writ  Oenerxdly. 

II.  Form  and  How  Obtained, 

III.  When  and  Where  Issued. 

IV.  What  Sidled  to  Levy. 

V.  Levy,  lAea  and  Satitfaetion, 

VI.  Seium  a  the  Writ. 

VII.  Death  PaHiea. 

Vllt  Am/a  and  VmdabU  WriU. 

IX.  Proceeding  to  AnnvL 

X.  Rightt,  liuties  and  laaiHUiet  t^fOfieer. 

XL  Slay  of  EzeeuUm;  (abo  tee  JEepfevm 
■  Bail). 

I.  Oenerallyt 

14411.  It  is  competent  for  a  court,  where  an 
attorney  has  improperly  caused  an  execution  to 
be  issued,  to  tax  him  with  the  costs  of  a  motion 

to  set  it  aside.    Xorcfanrf  v.  Jonee,  4-184,  '53. 

14413.  Quiere:  whether  courts  of  one  state 
are  bound  to  give  efTect  to  execution  laws,  though 
proved,  of  other  states.  Doe  v.  CoUint,  1-24,  *48. 

14412a.  The  execution  law  of  '43  (the  con- 
trary not  being  shown),  must  be  presumed  to 
have  been  in  force  in  Ripley  county  in  '43.  Id. 

14418.  Execution,  on  which  land  is  sold, 
maj  he  amended  by  judgment,  by  purchaser, 
or  one  claiming  under  him.  Doe  v.  Sue,  4  Blf. 
263,'36;.Bii(eA<wT.i>wt,ft-628,'62.  Cf.  52-411- 


-EXECUTION  I,  II. 

14414.  Clerical  mistakes,  made  in  issuingez.^ 
ecution,  may  be  no  amended.  Hulehena  v.  Doe,  ni- 
pro. 

14415.  Mistake  In  amonntof  anezecntioB.- 

is  amendable,  nt  any  time,  by  judgment  M*Oa& 
V.  Trevor,  4  Blf.  496,  '38. 

14416.  In  a8uit,on  a  justice's  bond,  for  neg. 
lecting  to  issue  an  execution,  a  plea  that  at  the 
time  of  judgment,  and  ever  since,  execution-de- 
fendant was  insolvent,  is  sufficient  ifoelY.Skde, 
6  Blf.  523,  '43. 

14417.  But  execution-defendant's  insolvency, 
at  time  of  judgment,  and  afterward,  may  be 
proved,  in  mitigation  of  damages.  IcL 

14418.  Service  of  execution  is  (M>mmunica- 
tion  of  its  contents  to  execution-defendant,  ac- 
companied or  followed  by  demand  for  satisfoo- 
tion;  in  natural  order  it  precedes  levy.  TemB 
V.  State.  66-570,  '79. 

14419.  If  sec.  518  would  seem  to  contem- 
plato  the  issuing  of  an  execution  against  part 
only  of  judgment-defendants,  it  must  be  held  to 
apply  to  cases  where,  by  statute,  for  any  cause 
such  separate  execution  may  issue.  The  execu- 
tion should  issue  not  only  against  execution-de- 
fendant but  also  against  replevin  bail,  to  au- 
thorize proceedings  supplemental  to  execution. 
Dandielei  v.  Knmmberger,  89-405,  72.  (v.  R  S.. 
'81,815.) 

14420.  If  an  execution  be  proved  to  be  lost^ 
its  contents  diay  be  proved  by  parol.  Hooe  v. 
Higdon,  4  Blf.  184,  '36. 

14421.  Execution,  irr^lar,  though  not 
void,  can  not  be  questioned,  or  objected  to,  by 
one  not  a  party.   Jmee  v.  Carnahan,  68-229,  '7S. 

14422.  The  judgment  of  a  court  not  having 
jurisdiction  of  subject-matter,  is  a  nullity,  and 
an  execution  issued  on  such  judsnnent  is  T<M 
«n  Its  bee.   Manky.  Sherman,  12-368,  '59. 

II.  Form  and  How  Olitalned. 

14428.  A  paper,  issued  bj  a  justice  of  peace- 
to  a  constable,  merely  reciting  rendition  of  a 
judgment  as  appears  of  record  on  his  docket, 
with  addition  oi  the  words,  "  by  levy  and  sale  of' 
the  goods,"  of  the  jud^eut-defendant,  "and 
make  return  thereof  within  six  months  from 
date,"  without  any  other  words  of  command  or 
directions,  will  not  justify  him  in  levying  upon 
and  takinggoodsof  defendant  Oatldltv.Aldriek, 
72. 

14424*  A  justice  of  the  peace,  having  ren- 
dered judgment  for  a  certain  sum  against  defend- 
ant, issued  execution  thereon,  commanding  con- 
stable to  levy  amount  of  defendant's  goods,  and 
for  want  of  goods,  to  take  his  body.  Hdd  ;  writ 
gave  no  authority  to  constable  to  arrest  defend- 
ant, nor  to  sherin  to  receive  and  detain  him  in 
custody.    Owinn  v.  Hvbbard,  3  Blf.  14,  *32. 

14425r  An  execution  issued  upon  a  jKdg^ 
ment  irhlch  had  been  aastgned,  must  be  la- 
name  of  judgment-plaintiff  and  indorsed  by- 
clerk  for  use  of  assignee.  Beid  v.  Sottf  1^266^ 
•60. 

14426.  In  a  proceeding  to  obtain  execution 
upon  a  Judgment  of  more  tlian  ten  yean* 
standing,  no  pleadings  are  contemplated  by 
statute,  and  the  action  of  court  in  rejecting  an- 
swers filed  in  response  to  such  a  motion  can  not 
be  assigned  in  Supreme  Court  as  error.  FUmA  T. 
WiUimns,  88-182,  '70. 

14427.  A  decree,  ordering  a  sale  of  property, 
coming  to  hands  of  sheriff,  without  tho  seal  w 
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the  conrtf  is  voidable;  but  if  court  order,  clerk 
to  aflSx  seal  to  writ  nunc  pro  tme.  writ  and  sale 
will  be  legal.  Hanier  v.  BvnumUe  T.  Co.,  56- 
213,  77. 

14428.  A  mire  facias,  issued  in  name  of  "  A  & 
Co.,"  is  bad.  Tanner  v.  Sumrengen,  6  Blf.  277,  '42  ; 
Sarradanan  v.  Wmihingitm,  5  Blf.  213,  '39. 

X44S9.  Execution  commaDdinff  sheriff  that 
of  the  goods  of  A,  B  and  C,  he  make,  etc.,  which 
D  had  recovered  against  the  mid  A  and  oUwn,  is 
not  objeetionable  for  not  stating  recovery  to  have 
been  aninst  said  defendants,  A,  B  and  C.  JIT- 
Coy  T.  Etder.  2  Blf.  183,  '28. 

14480*  A  joint  execution  may  issue  against 
a  judcment-debtor,  and  liis  replevin-surety.  Id. 

14481.  By  R.  a  '43,  a  joint  execution  is- 
sues upon  a  justice's  judgment  against  judg- 
ment-debtor and  replevin-bail,  but  it  is  duty  of 
justice  to  make  an  indorsement  thereon  desig- 
nating which  of  defendants  is  principal,  and 
which  bail,  and  of  constable  first  to  sell  so  much 
of  goods  and  chattels  of  principal  as  he  can  find 
before  he  sells  any  of  goods  and  chattels  of  bail, 
nnless  he  is  otherwise  directed  by  bail.  Staie  v. 
Drwy.  8-431,  '62. 

14482,  Justice  may  indicate  surety  when 
jud^ent  does  not  show  it,  and  contract  on 
which  it  is  founded  does.  FhiUxM  Cbx,  61- 
345,  TS.   (B.  S. '81,  345.) 

14488*  It  will  be  presumed  that  an  execu- 
tion issued  to  constaole  was  a  legal  one,  and 
properly  indorsed.   SaU  t.  Draey,  gupra. 

144o4.  One  execution  can  not  be  issued  on 
two  separate  judgments.  Doe  v.  Bue,  4  Bit  262, 
'36. 

14485.  In  an  action  of  replevin,  if  finding 
is  lor  plaintiff,  form  of  execution  should  issue 
in  language  of  statute,  fotev.  &oU,  26-202,'68. 

14486*  Im  a  Broeeedlns  under  2  R.  S.  p. 
129,  see.  406  (K.  S.  '81,  675),  to  obtain  exe- 
eotfonapon  a  judgment,  written  noticeshowing 
names  of  parties,  date  and  amount  of  judg- 
ment, etc.,  IS  a  sufficient  complaint  Simpson  t. 
Wilaon,  16-428,  '61. 

14487.  The  ex  parte  affidavit  of  plaintiff 
should  not  be  received  on  hearing  of  such  ap- 
plication.  He  should  be  examined  orally.  Id. 

14488.  Transcripts  of  three  judgments  ren- 
dered beforejustices  of  peace,  were  filed  in  office 
of  clerk  of  C.  P.  C.  of  proper  county.  The  one 
first  Bled  was  certified  in  following  form:  "I," 
etc.,  "  do  hereby  certify  the  forcing  is  a  true 
and  complete  transcript  of  the  judgment  from 

docket."  This  transcript  profe^ed  to  con- 
tain a  statement  of  issuing  and  return  of  an  ex- 
ecution, before  a  justice.  Executions  were  issued 
npon  transcripts,  and  levied  by  sheriff  upon  real 
estate,  which  was  sold,  and  bought  in  by  plain- 
tiff filing  first  transcript  Suit  to  recover  land. 
Hdd;  certificate  of  justice  to  transcript  did  not 
cover  proceedings  had  before  him  on  execution, 
even  if  it  included  proceedings  prior  to  judg- 
ment, and  it  was  therefore  properly  rejected  as 
evidence.  HM;  the  land  having  been  sold 
upon  all  three  of  executions,  and  one  of  them, 
being  one  first  to  be  satisfied,  haring  Improvl- 
deHtty  Issued,  being  thus  ba^ed  upon  an  imper- 
fect record,  sale  was  thereby  rendered  invalid. 
Srown  V.  McKay,  IB-m,  '61.  Cf.  19-432  ;  49- 
344. 

14489*  Judgment-debtor  and  replevin-surety 
are  subject  to  Joint  execution  by  statu  te ;  hence 
a«o.  /a..maj  issue  against  them  to  have  such 
execution.  Lnria  t.  Otiver,  1  Blf.  412,  *26. 


14440.  Execution  can  not  issue,  upon  a  joint 
Judgment^  a^nst  one  debtor  alone,  without 
averment  tn  set.  fa.  of  death'of  all  others.  Ora- 
kam  V.  Smith,  I  Blf.  414,  '25. 

14441.  An  order  for  an  execution  against 
oneof  severaljolut  trespassers,  is  a  discharge 
of  all  others.  Ileming  v.  McDonaM,  50-278,  '76; 
Allen  V.  Wheatley,  3  Blf.  332,  '34  ;  DavU  v.  SeoU, 
1  Blf.  169,  '22.   Cf.  14-216. 

14442.  A  sdre/aeias  on  a  justice's  transcript, 
need  not  show  date  of  execution  which  had  is- 
sued on  justice's  judgment,  nor  of  its  return  of 
"no  property  found?'  Campbell  v.  £atdmnt  6 
Blf.  364,  M3. 

14448.  A  husband  is  a  proper  party  to  a  tare 
facias  on  a  justice's  transcript  of  a  judgment  ren- 
dered agaioBt  hia  wife  while  sole.  la. 

144h.  a  suggestion  in  a  xirefaetas  for  exe- 
cution gainst  real  estate  on  a  justice's  tran- 
script, that  it  was  made  known  to  justice  that 
defendant  had  lands  in  county  subject  to  execu- 
tion, is  sufficient  after  trial  and  juogment.  That 
justice's  transcript  was  filed  in  <3erk's  office,  and 
recorded,  is  a  material  averment,  and,  if  denied 
must  be  proved.    Shid  v.  Ferriier,  7  Blf.  576,  '46, 

14445.  Scire  facias  on  behalf  of  a  firm,  to  have 
execution  against  real  estate  on  judgment  of  a 
justice,  should  show,  that  justice  had  issued  ex- 
ecution on  judgment  against  defendant's  goods, 
and  that  sataie  had  been  returned  nvUa  bona, 
Barraekman  v.  J.  M.  WorihxMton  &  Co,,  5  Bit 
213,  '39. 

14446.  A  teirt  facias  on  transcript  of  a  jus- 
tice's judgment  for  execution  against  real  estete, 
must  show  that  transcript  of  judgment  and  pro- 
ceedings was  certified  by  justice  as  well  as  filed 
in  clerk's  office.  Haworth  v.  Maxwell,  7  Blf.  416, 
'46. 

14447.  Scire  fadas  to  have  execution  on  the 
transcript  of  a  justice's  judgment  filed  in  C.  G. 
Held;  that  error  in  judgment  was  no  defense. 
HM;  oyer,  of  transcript  was  not  demandable. 
iWf.  ele.fBcmkifS^y.Duitn,4  Blf.  613,  '38. ' 

m.  When  and  IHiere  Issued. 

14448.  The  clerk  of  a  court  is  not  antlior- 

Ized  to  Issue  execution  upon  a  judgment  with- 
out direction  of  judgment-creditoT,his  agent  or 
attorney.  Levis  v.  i%tUtf^  17-108,  '61 ;  Sowk* 
V.  Han^,  20-217,  '63. 

14449*  Where,  in  entry  of  a  judgment,  by 
agreement  of  parties,  it  was  ordered  that  execu- 
tion should  issue,  but  not  be  levied  for  a  certain 
period,  except  in  a  certain  event,  this  was  held  not 
sufficient  to  require  clerk  to  issue  without  such 
direction.  Slate  y.  WUkins,  21-216,  '63.  Ct. 
48-397  ;  25-533. 

14450.  Action  comnenced  in  '66  to  pro- 
cure execution  against  land,  upon  a  judgment 
rendered  in  '39.  The  transcript  was  not  filed 
until  October,  '63.  Answer:  judgment  was  ren- 
dered more  than  fourteen  years  nefore  Sling  of 
transcript,  and  had  not  been  revived;  wherefore 
no  lien  attached,  etc.  Hebl;  substantially^  good, 
but  not  formally  correct  Right  t.  Martin,  11- 
123,  '58. 

14461*  A  justice,  having  rendered  a  jndg* 
ment  for  plaintiff,  was  directed  by  him  not  to 
issue  an  execution  until  time  for  taking  an  ap- 
peal had  expired.  Held;  Justice  was  not  bound 
to  issue  until  plaintiff  had  requested  it.  TingU 
V.  Puaitm,  4  Blf.  442,  '37, 

14462*  An  execution  on  a  transcript  of  a 
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jad^ent  of  a  justice  of  peace,  without  an  affi- 
■davit  that  judgment  is  unpaid,  is  voidable  mere- 
ly ;  and  if  judgment-defendant  waives  his  right 
4x>  affidavit,  a  sale  of  land  under  execution  is 
valid.    MavUy  v.  Eailridge,  67-211,  '79. 

1445S.  A  j^/a-  was  returned  levied  on  cei> 
tain  land,  which  was  not  sold  for  want  of  time. 
Setd;  that  a  venditimi  expotua  might  issue,  un- 
der act  of  '18,  commanding  sheriff  to  sell  land. 
Doe  V.  Omamgham,  6  Blf.  430,  '43. 

14454*  The  tevari  Jaeiat,  authorized  by  the 
actofU^iflsubstantiallyatVRti&ibiiierpoiuB.  Id. 

144fia*  In  action  by  mortgagee  to  recover 
possession  of  goods  covered  by  hla  mortgage, 
against  a  purchaser  of  such  goods  at  a  sate  on 
execution  against  the  mortgagor,  it  was  shown 
that  justice  had  iHHued  execution  immediately 
upon  rendition  of  judgment,  upon  afltdavit  by 
judgment-creditor,  that  such  mortgagor  was 
iptacing  bis  property  out  of  his  hands  to  defraud 
■crediton;  that  due  notice  of  such  sale  had  been 
given  to  such  mortgagee,  and  that  he  had  not 
objected  or  made  any  efibrt  to  prevent  such  sale. 
Mortgage  was  not  in  evidence.  Hdd;  sale  not 
void  ;  and  purchaser  was  entitled  to  possession. 
Cbnrarf  v.  Wilson,  66-437,  '79. 

14466.  Sec.  22,  2  R.  B.  '76,  6  {v.  R.  8.  '81, 
3330),  requiriujg  clerk  to  draw  up  each  day's 
proceedings  atfiU  lengtk;  that  rnme  shall  be  read 
in  open  court,  after  which  they  shall  be  si^ed 
by  judge,  that  no  process  shall  issue  until  it 
shall  have  been  so  signed  and  read,  is  directory. 
A  single  proceeding  and  judgment  may  be  read 
and  signed  in  morning  and  execution  issued 
thereon  immediately.  Jones  v.  CarTiahan,  6S- 
229,  78. 

14457.  Exeeatlon  issaed  before  reeord  of 
Jnd^eRt  Is  read  and  slrned  in  open  court 

may  be  set  aside  at  costs  of  execution-plaintiff 
on  application  of  execution-defendant,  but 
judgment  itself  should  not  be  set  aside  as  it  is 
notnuf^tory.  It  needed  only  to  be  read  and 
signed  in  open  court  to  impart  to  it  full  force 
and  validity,  which  may  be  done  at  a  term  sub- 
-sequent  to  that  in  which  judgment  was  ren- 
dered.   Kent  V.  Futlenlooe,  88-522,  72. 

14458.  An  execation  bo  issued  may  be  en- 
joined. Id. 

14459.  In  a  proceeding  for  Issuance  of  an 
execution  on  a  judgment,  after  a  lapse  of  ten 
jrears  from  entry  of  judgment,  defendant  may 
apjpear  and  plead  payment,  or  satisfaction  of 
jnagment ;  but  whether  he  appear  or  not,  no  ex- 
ecution can  issue  unless  it  be  established  by 
oath  of  plaintiff  or  other  proof  that  some  part 
of  judgment  remains  unpaid.  Seeoa  t.  Plough, 
-4(^-350  '74. 

144<i0.  ii?ouffAT.JiMiie*,S8-18I,'70,isdoubt- 
•ed  in  so  &r  as  it  alleges  that  no  pleadings  are  re- 
quired or  contemplated  as  it  is  a  summary  pro- 
•oeeding.]  Id. 

14461.  The  manner  of  satisfaction  is  matter 
■of  evidence.  It  maybe  satisfied  in  consequence 
•of  plaintiff's  having  received  money  on  colla- 
terals, or  having  by  his  negligence,  and  failure 
to  collect  them  become  chargeable  with  their 
amount.  Id. 

14403.  Xo  execution  will  be  issued  on  a 
claim  61ed  against  an  estate.  Anderson  v.  O.  K. 
&  C.  T.  Cb.,  48-467, '74. 

14463.  In  an  application  for  leave  to  issue 
-execution  on  a  judgment  rendered  more  than 
£ve  years  ago,  it  is  not  necessary  to  make  judg- 


ment, or  a  copy  of  it,  a  part  of  complaint.  Fer< 
dm  V.  Cfafeman,  St-49,  '64. 

14464.  Under  seeUm  40«,  2  CI.  *  H.  SM 

(R.  S.  '81,  675),  executions  nuy  be  awarded 

upon  an  existing  judgment,  upon  constructive 
notice,  against  defendant,  but  no  personal  judg- 
ment can  be  rendered  against  him  uponanciinc^ 
tice.    Qibton  v.  Oreen,  22-422,  '64. 

14465.  An  execatton  may  Issue  on  a  judg- 
ment during  term,  at  least  as  soon  as  judge  signs 
minutes.  WUIaony.  Binford,  54-^69,  76;  Car- 
penter  v.  Fonseoten,  20-^,  '63. 

14466*  Aylert'/anos,  on  a  justice's  judgment, 
which  was  replevied,  issued  at  request  of  surety 
before  expiration  of  the  replevy,  without  an 
affidavit,  is,  under  statute  of  '38,  irregular  and 
void.  If  an  execution  so  issued  be  levied  by 
constable,  he  may,  when  informed  of  invalidity 
of  writ,  abandon  levy,  iira  v.  Maniove,  7  Bit 
390,  '46. 

14467.  On  a  jndginent  of  Justice.  It  is  no 

defense  to  a  scire  farias  to  have  execution  on  a 

Justice's  transcript,  that  defendant  had  and  still 
las  sufficient  goods,  etc.  Nor  is  it  any  defense 
that  judgment  is  replevied,  and  that  surety  had 
and  still  has  sufficient  goods, etc.  WhUev.  Eliia, 
6  Blf.  123,  '42. 

14468.  An  execution  issued  after  year  with- 
out revival  can  not,  per  m,  be  avoided  in  a  col- 
lateral suit,  by  one  who  was  not  a  partv.  Doer. 
Barter,  2-262,  '60;  Doe  v.  Harter,  1-427,  '49. 

14469.  On  a  judgment  against  several  joint 
defendants,  an  execution  may  issue  without  an 
affidavit  indorsed  thereon;  that  defendants  have 
not  sufficient  property  in  county  in  which  they 
reside  to  satisfy  said  judgment,  to  any  county  in 
which  any  one  of  the  defendants  may  reside. 
Doe  V.  Harter,  2-25%  '60;  i>oc  v.  Horltry  1-427, 
'49.  (May  issue  to  several  counties  at  same  time, 
e.  R  8.  '81,  676.) 

IT.  What  Subject  to  Lery. 

14470.  Where  corporations  have  been 
consolidated,  a  judgment  taken  against  consol- 
idated company  oy  a  creditor  of  one  of  the  for- 
mer, can  not  l>e  enforced  against  real  estate  of 
old  company,  where  it  has  been  conveyed  to  a 
bona  ftde  purchaser  before  recovery  of  judgment 
MeMahan  v.  JTornion,  16-172, '61. 

14471.  It  is  not  incumbent  upon  a  sheriffto 
leiy  upon  the  personal  properly  of  execution- 
debtor  oeforc  proceeding  to  levy  upon  real  estate, 
if  personal  property  is  so  incumbered  that  it 
would  probably  bring  nothing  upon  execution. 
Defriek  v.  So/c  Bant,  8-439,  '55. 

14472.  Equity  of  redemption  on  a  mort- 
gage in  fee  may  be  sold  on  execution  at  law, 
whether  mortgagor  be  in  possession  or  not,  it 
there  be  no  adverse  possession.  Waikint  v.  Qreg- 
wy,  6  Blf.  113,  '41. 

1447S.  Judgment  was  rendered  by  C.  C.  of 
Sullivan  county,  in  favor  of  |)laiotiff.  Execu- 
tion was  afterwards  issued  on  judgment,  directed 
to  sheriff  of  said  county.  The  sheriff  levied  on 
debtor's  land  in  Vigo  county,  and  sold  same  by 
virtue  of  execution.  HM;w!wy  and  sale  void. 
iSt«pAcR«m  T.  Doe,  8  Blf.  S09,  '47. 

14474.  Judicial  sale  of  lands  owned  byC 
P.  &  C.  Railway  company,  may  be  sold  to  satisfy 
a  judgment  against  C.  P.  &  C.  JtaUroad  com- 
pany, if  both  names  in  fact  apply  to  same  com- 
pany.  TaSxM  T.  Hale,  72-1,  '80. 
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14475*  A  corporation  was  composed  of  two 
other  corporations;  a  judgment  was  rendered 
agaiiut  it  By  action  of  court,  it  was  dissolved, 
and  two  original  corporations  renewed  their  ex- 
istence. Jield;  such  dissolution  did  not  affect 
rights  of  judgment-creditor,  or  validity  of  his 
judgment.  He  was  entitled,  on  notice  to  presi- 
dent of  respective  companies,  to  an  execution. 
Keleham  v.  M.  I.&P.R.  Co.,  20-260,  '63. 

14476.  See*  S81,  ch.  40,  R.  8.  '48,  which 

{iTOTides  that,  **  upon  execution,  the  officer  may 
evy  upon  any  current  gold  or  silver  coin,  or 
current  hank  notes  belonging  to  the  judgment- 
debtor,"  does  not  authorize  him  to  levy  an  exe- 
cution, issued  on  a  judgment  against  debtor, 
npon  gold  or  silver  coin,  or  bank  notes  in  bis 
hands,  collected  on  an  execution,  in  favor  of 
debtor,  (p.  R.  8.  '81,  720.)  WinUm  y.  Stale,  4- 
821,  '63:  Motxrmcm,  v.  Quiot^  20-«7,  '63. 

1447  7.  Nor  when  paid  over  and  in  hands  of 
a Jnstieeforjudgment-plaintiff'.  Hoolcav.  York, 
4-636.  '53. 

14478.  Nor  when  paid  over  to  derk  of  tiie 
C.  C,  from  which  the  execution  issued.  Sibert 
T.  Humphrie*.  4-481,  '53. 

14479.  The  identical  money  paid  by  the 
sherifi'  to  clerk  in  satisfaction  of  an  execution, 
does  not,  by  such  payment  vest  in  execution- 
plaintiff  as  his  property.  Jd. 

14480*  Statute  of  38  authorized  issuing  a 
fieri  fadoM,  in  first  instance,  directed  to  sheriff  of 
any  county  in  this  state;  and  defendant's  real 
property  in  the  county  into  which  execution  was 
so  sent,  he  having  no  personal  property  there, 
was  subject  to  such  execution.  Saab  v.  Heath, 
8  Blf.  675,  '47. 

14481.  A  deed  of  trngt  executed  by  «  rail- 
road company  to  secure  payment  of  bonds  and 
coupons,  is  in  legal  effect  a  mortgage,  and  com- 
pany is  owner  ol  an  e<}uity  of  redemption  in 
property  mortgaged,  which  is  subject  to  levy  and 
sale  on  execution.  G>e  v.  JbAnson,  18-218, '62. 

14482.  The  trust  estate  held  by  one  for  an- 
other in  a  leasehold  can  not  be  sold  on  execution 
a^inst  trustee.   HoUingeworth  v.  TruAlMd^  50- 

14488*  Where  after  judgment  but  before  ez- 
ecatioD,  trustee  assigns  such  estate  to  beneficiary, 
who  subsequent  to  execnticAi,  sells  and  assigns 
to  another,  latter  may  injoin  a  threatened  sale 
<rf  such  estate  on  execation  against  the  trustee. 
J<2. 

14484.  A  recovered  judgment  against  6  and 
C  Property  of  B  bad  pass^  by  purchase,  under 
a  junior  lien,  to  D ;  and  property  of  C  had  pass- 
ed by  purchase  to  E.  A  sought  to  enforce  by 
levy  and  sale  of  property  of  former,  who  sought 
to  injoin  such  sale  until  property  of  latter  should 
be  exhausted.  Held;  such  sale  ought  not  to  be 
injoined,  because  principle  of  equity  concerning 
marshalling  of  securities  did  not  apply.  Sanders 
v.  CboL  22-436,  '64. 

14485.  If  the  party  who  has  paid  the  consid- 
eration for  land,  and  is  entitled  to  a  deed,  has 
the  land  conveyed  for  his  nse  to  another,  latter 
holds  land  in  trust  for  former,  and  it  is  liable  to 
execution,  under  R.  S.  '43,  upon  judgment 
against  the  person  for  whose  use  it  is  held.  Tevis 
V.  Doe,  *-129,  '51 ;  P^nington  v.  Clifton,  11-162, 
•58;  Hvhblev.  Osbom,  81-249, '69. 

14486.  Note  for  payment  of  money  is  not 
liable  to  execution.  McCleUatid  v.  Hubbard,  2 
Bit  361,  m 

14487.  Unless  surrendered,  r.  B.  8.  '81,  724. 


14488.  Qwxre:  irhether  the  utkei right  to 
take  advantage  of  the  breach  of  a  condition  sub- 
sequent by  entry,  is  subject  to  sale  on  execution. 
Leaeh  v.  Leach,  10-271,  ^68. 

14489.  Section  640  of  the  code  prohibits, 
against  sale  of  the  equity  of  redemption  on 
an  execution  issued  on  a  judgment  recovered, 
for  mortgage  debt,  without  a  foreclosure  in  all 
cases,  whether  or  not  writ  was  indorsed  with 
description,  etc,  of  mortgaged  premises.  LiamUc 
T.  S4  47-547,  '74.   («.  R.  S.  '81, 1105.) 

14490.  The  object  of  making  such  indorse- 
ment is  to  give  ii^formation  of  such  facts.  It 
purchaser  of  equity  of  redemption,  sold  under 
a  writ  of  execution  contrary  to  said  section  640,. 
knew  that  property  was  mortgaged  to  secure- 
debt  on  which  judgment  was  rendered,  he  can 
not  complain  that  writ  failed  to  contain  an  in- 
dorsement of  the  fact.  Id. 

14491.  It  seems  that  such  a  purchaser  at 
such  a  sale,  if  a  stranger,  would  acquire  only 
right  to  redeem  from  mortgage,  and,  it  the  mort- 
gagee, he  satisfied  mortgage  to  extent  of  value  of 
property,  after  deducting  amount  of  his  bid.  Id. 

1449a.  An  execution  can  be  levied  on  the- 
eqnity  of  redemption  of  a  chattel  mortgage 
Landers  v.  George,  49-309,  '74.  Cf.  Stale  v.  Sand- 
tin,  44^504,  '73;  CU  v.  MeBrmn.  22-252,  '64; 
Heimberger  v.  Boyd,  18-420,  '62 ;  Schmder  T.  Wo^ 
tin,  21-238,  '63. 

1449S.  Mortgagor,  after  condition  broken, 
may  redeem,  at  any  time  before  mortgage  is 
foreclosed,  by  refunding  money  secured  by  mort- 
gage.   Heittuterger  v.  Boyd,  mpm. 

14494.  A  bill  will  lie  by  assignee  of  original 
holder  of  a  certificate  for  canal  land  to  injoin 
a  judgment-creditor  o{  latter,  whose  judgment 
was  rendered  before  assignment,  from  levyinjp 
an  execution  issued  upon  land.  Dic/certon  v.. 
A^elaon,  4-160.  '53. 

14495.  Whether  goods  mortgaged  to  se- 
cure ft  debtf  but  which  are  suffered  to  remain 
with  mortgagor  after  time  limited  for  payment, 
and  are  used  by  him  as  his  own,  can  be  taken  on 
the  execution  of  a  third  person  against  mortga- 
gor, depends  on  the  question  whether  mortgage 
was  executed  to  defraud  mortgagor's  creditors, 
which  is  a  question  for  determination  of  a  jury. 
Hankimv.  Ingolls,  4  Blf.  36,  '85. 

14490.  SanbU,  a  man  can  not  mortage  land 
to  one  of  his  creditors,  his  wife  not  joining  in 
mortgage — and  let  his  other  creditors  sell  his 
other  property  to  pay  their  claims,  and  then  se- 
lect mortgaged  property  as  exempt  from  execu> 
tion,  as  against  mortgagee;  nor  can  right  to  se- 
lect a  portion  render  any  article  actually  exempt 
till  exemption  has  been  made.  Slaughter  y.  Dtk- 
ney,  10-103,  '58. 

14497.  Previous  to  statute  of  '47,  a  husband 
became  entitled  by  marriage  to  an  estate  in  the' 
lands  of  his  wife  during  their  joint  lives;  and 
such  an  estate  was  as  absolute,  during  that  pe- 
riod, as  if  acquired  by  conveyance  or  in  any 
other  mode;  end  it  was  subject  to  sate  on  ex- 
ecution against  him,  and  might  be  conveyed  by 
him.  The  statute  of  '38  did  not  change  the  law 
in  this  respect  Montgomeni  y.  Jhfe,  18-610,  '69  ; 
Junction  R.  Co.  v.  iTorm,  9-184, '57. 

14498,  The  owner  of  certain  shares  of  an  in- 
corporate gas  and  coke  company  died  intestate,, 
devising  to  A  and  others,  severally,  specified 
sums  of  money,  "to  be  paid  out  of  the  gas  and 
coke  company  stock,"  and  residue  to  yet  other- 
legatees  ;  and  directing  that  his  estate  should  bft 
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settled  "without  administratioa  theron  or  con- 
troversy between"  the  legatees.  An  adminis- 
trator, with  the  will  annexed,  having  been  ap- 
pointed, an  execution  against  A  was  levied  upon 
a  number  of  shares  equal  in  value  to  hia  l^[acy; 
whereupon  administrator  brought  an  action  to 
to  injoin  sale  upon  execution  Hdd;  not  sub- 
ject to  execution.  Stoat  v.  la  FotUUe,  04-365,  '78. 

14499.  ExecutloD  can  not  be  levied  on  crops 
grown  on  wife's  land  to  pay  husband's  debts. 
Stout  V.  Perry,  70-501,  '80. 

14500.  Kor  on  land  held  jointly  by  tiiem. 
Piittoa  V.  Bankin.  68-245,  79. 

14501.  A  rig^t  of  equity  of  redemption  can 
not  be  levied  on  and  sold.  EduardB  v.  Hawntiek, 
6&-348,  76. 

14502.  Qtuere:  whether  an  equity  of  re- 
demption is  subject  to  execution.  LageUe  v.  Bar- 
neU,  1  Blf.  150,  -21. 

1450S.  Growing  crops,  raised  annually  by 
labor  are  subject  of  sale  as  personal  property, 
before  maturity,  and  that  their  sale  does  not 
necessarily  involve  an  interent  in  land  requiring 
a  written  agreement.  Northern  y.  State,  1-113, 
'48;  £rioter/fuffA«,4-148,'53.  016-73;  Mat- 
tock v  Fry,  15-483,  -60. 

14504.  The  sherifris  not  bound  to  exhaust  per- 
Bonal  property  of  all  of  several  joint  judgment- 
debtors,  none  of  wliom  are  sureties,  before  levy- 
ing his  writ  on  their  realty.  Drake  v.  Murphy, 
42-82,  '73. 

14505.  If  me  has  no  personalty  subject  to 
levT.  he  may  levy  on  realty.  Id. 

14506.  He  is  not  bound  to  go  to  the  judgment- 
debtor  to  permit  him  to  exercise  his  option,  when 
he  has  such  option,  in  designating  property  to 
be  levied  on.  Id. 

14507.  When  land  succeptible  of  division  b 
levied  on,  his  duty  is  to  sell  only  such  portion 
as  will  satisfy  his  writ.  A  levy  upon,  and  adver- 
tisement of  too  lanjc  a  tract  can  not  be  objected 
to  as  excessive.  Jo. 

14508*  Complaint  by  A,  to  injoin  sale  of  bis 
property,  alleged  rendition  of  a  judgment  against 
A  and  B ;  that  B  had  offered  to  ^re  up  to  the 
sheriff  certain  specified  property ;  that  sheriff 
refused  to  levy  on  and  sell  same ;  but  levied  on 
dwellinghouse  of  A.  Prayer  to  injoin  sale  of 
same.  Held/  complaint  bad.  It  failed  to  allege 
that  proper^  offered  by  B  wu  owned  by  either 
defendant  Alexander  v.  MvUen,  42-398,  73. 

14509.  Lien  of  mechanic  for  repairs  on  prop- 
erty, taken  and  repaired  during  the  time  it  was 
subject  to  lien  of  an  execution,  is  subject  to  ex- 
ecution and  rights  of  officer,  though  he  was  igno- 
rant of  such  execution.  McOrisaJcen  v.  OmeUer, 
70-131,  '80. 

14510.  A  note  for  payment  of  money  can 
not,  without  defendanrs  assenV^  taken  and 
sold  on  execution.  Jolauoa  v.  Ormnford,  6  Blf. 
377,  '43. 

14511.  Qtum.' Whethersucha  sale  wouldbe 
valid.  If  authorized  or  asserted  to  by  defendant. 
Id. 

14512.  Interest  of  tiie  obligee  of  a  title- 
bond,  was  not  subject  to  execution.  Stale  Bank 
V.  Maey,  4-362,  '53. 

14518.  One  member  of  a  family  died  and  a 
receiver  was  appointed  by  courL  Beceiver  took 
possession.  Had;  property  was  in  custody  of 
court.  No  one  creditor  has  a  right  to  have 
it  seized  and  forced  to  sale  upon  execution  for 
his  own  benefit.    Knode  v.  Baldridge,  78-54,  '80. 

14514.  If  a  wife,  in  utielpatioii  of  the 


issues  of  her  separate  and  real  property  pur- 
chase personal  property,  and  execute  a  note 
therefor  jointly  with  her  husband,  property  may  , 
be  taken  on  execution  against  the  latter.  Jo&a- 
son  T.  Cfttssom,  14r4ie,  '60. 

14515.  Land  received  under  a  will  Is  such 
vested  interest,  which,  under  law  of  state,  is 
subject  to  levy  and  sale  on  execution.  Tfibmv. 
iJudd,  10-101,  '62. 

14516.  Judgment  i^Inst  an  administra- 
tor can  not  be  levied  of  property  of  decedent 
in  his  hands,  unless  it  directs  sale  of  specific 
property.   Johnton  v.  Meier,  62-98,  78. 

14517.  A  rented  lands  to  B,  with  a  Btipnla- 
tion  that  B  should  pay  to  A  a  third  of  the 
wheat  to  be  raised,  "  in  the  half-bushel."  Held; 
until  the  wheat  was  delivered  to  A,  it  was  not 
subject  to  be  levied  upon  by  an  execution  against 
A.    WiUiamt  v.  Smith,  7-559,  '56. 

14518.  Under  act  of  Mar.  11,  '75, 1  R.  8.  76, 
554,  one-third  of  husband's  lands  in  which  wife 
has  an  inchoate  interest,  can  not  be  sold  on  exe- 
cution on  a  simple  personal  jo^ment  against 
husband.   Ihylor  v.  StoekweU,  66-505,  79. 

14519.  Where  land  is  conveyed  to  hnsbaid 
and  wifie^  the  former  has  not  such  an  estate  In 
lands  as  is  subject  to  sale  on  execution.  Dant 
V.  Clark,  26-424,  '66. 

14520.  Under  statutes,  all  property  of  an 
execution-defendant  in  this  state,  is  prima  heie 
subject  to  execution ;  and  it  is  duty  of  an  omcer 
holding  an  execution  to  proceed  until  some 
claim  for  exemption  is  lawfully  interposed. 
Terrell  v.  State,  W^70,^9. 

14521.  If  the  owner  of  llxtsres  rightf^llv 

remove  them,  they  are  personal  property,  and, 
as  such,  may  be  taken  and  sold  on  execution. 
State  V.  BonAom,  18-231,  '62:  Tett  v.  £o6»moii, 
20-261,  '63. 

T.  Levy,  Uen  and  Sattsfiutfoiu 

14522.  An  execution  is  a  lien  upon  the  de- 
fendant's property,  as  against  all  persons, 
from  its  delivery  to  the  officer,  yet  the  officer 
holding  it  should  call  upon  the  defendant  for 
payment  before  he  makes  a  levy.  Oonea  v.  WU- 
son,  14-465,  '60;  Emng  v.  Bobaon,  15-26,  '60. 

14528.  A  sheriff  levied  on  certain  proper^ 
on  an  execution,  leaving  it  with  owner,  with 
privilege  to  sell,  and  a  constable  levied  on  part 
remaining  unsold,  on  an  execution  against  own- 
er. Sheriff  sued  in  replevin.  Held;  sherifi 
levy  was  void  as  against  subsequent  levy  by 
constable,  and  tatter  levy  is  deemed  to  have  pri- 
ority over  lien  created  by  execution  in  hands  of 
sheriff.    Wunderlxck  v.  Boberls,  67-421,  79. 

14524.  The  levy  of  an  execution  gives  to  the 
officer  while  execution  remains  in  his  hand& 
such  a  special  property  In  the  goods  lerlei 

upon  as  will  enable  him  to  maintain  replevin 
for  them,  or  defend  possession  thereof  against 
one  not  owner.  Dunkin  v.  MeKee,  28-447,  '64. 
Cf.  Leoiv.  DaHing,  28-497,  '67. 

14525.  A  judgment-creditor,  having  sued  out 
one  execution,  may  abandon  it  before  it  is  exe- 
cuted, and  sue  out  another  of  a  different  sort ;  so 
if  part  only  of  judgment  be  levied,  and  execu- 
tion be  returned,  plaintiff  may  have  another 
writ  of  same,  or  of  a  different  sort,  at  his  elec- 
tion, for  residue.    SteeUv.  Murray,  1  Blf.  179,  '22. 

14526.  An  execution  on  Judgment  In  fore- 
closure of  a  mortgage,  is  a  lien  on  chattels  of 
judgment-defendant,  out  sheriff  can  not  levy 
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vntH  he  has  ascertained  deficit  after  selling 
'mortgaged  premises.  WiUaon  v.  Binford,  54- 
569,^76. 

•  14527.  Execution  is  a  lien  on  personal 
-property  of  judgment-debtor  from  time  it  comes 
into  hands  of  constable ;  and  a  voluntary  assign- 
ment of  such  property  by  former,  for  benefit  of 
creditors,  under  act  of  March  5, '59,  1  R.  S.  142 
(R.  S.  '81, 2662),  does notdivest  such  lien.  Con- 
stable may  lawfully  levy  upon  property  in  hands 

-of  assignee,  and  having  levied,  is  entitled  to 
poesession.    Manh  t.  Vfxwter,  7 1-22,  '80. 

145S8.  Construing  sec  416,  674  and  675  of 

•  code  together,  property  of  principal  Judgments 
debtor  nmst  be  levied  on  and  sold,  before  that 
of  surety,  if  the  fact  of  suretyship  has  been  reg- 
ularly determined  by  court,  and  appears  by 
execution.  If  levy  is  first  made  on  property  of 
snrety,  it  may  be  enjoined.   Jokiaon  v.  Harris 

■6JM05.  79.    (».  B.  a  '81,  780,  1212,  1213.) 
14529*  Thedoctrine  that  a  levy  ispn'ma/cune 

.  a  satisfaction  of  an  execution,  does  not  apply  to 
a  case  where  a  debtor  is  arrested  upon  execu- 
tion, and  the  sherifi*  is  compelled  to  accept  such 

.property  as  he  tenders,  not  as  a  sufficiency  to 
satisfy  debt,  but  with  a  view  to  his  discharge 
-upon  an  oath  of  insolvency.  Fretman  v.  Smwi, 
7-582,  '56. 

14580.  Afi.  fa.  binds  goods  of  debtor  from 
the  time  it  is  delivered  to  sheriff,  though  latter 
fail  to  indorse  on  it  snch  time.  JoanaonY.MeLane, 
7Blf.601,'45. 

14581.  AfterAandBhadexchangedhorseSja 
fi.  fa.  against  forroerwas  delivered  to  the  sherifi*, 
and  after  such  delivery,  A  and  B  re-exchan^;ed 
horses.  The  sheriff  afterwards  levied  execution 
■on  both  horses  as  A's  property.  Held;  such  levy 
-was  not  a  relinQuishmeat  of  lien  of  execution 
..^m  horse  originally  owned  by  B.  Id. 

14582.  A  sale  of  goods  by  an  execution  de- 
fendant, though  bona  Jide  and  for  value,  if  made 
.-after  delivery  of  execution  to  sherifi',  does  not 
affect  lien  of  the  execution.  MeCall  v.  Trevor,  4 
Blf.  496,  '38. 

14588.  The  simple  assignment  of  his  prop- 
■«rty  for  benefit  of  his  creditors,  by  judgment-de- 
fendant, does  notdivest  lien  of  execution.  Griffia 
T.  WaUaee,  6^10,  '79. 

14584.  A  fieri  jamas  was  levied  on  the  dower 
•estate  of  defendant  The  court  set  levy  aside, 
on  ground  that  personal  property  had  not  first 
been  demanded.  The  order  setting  aside  levy 
'Contained  a  provision  that  execution  should  be  a 
lien  on  personal  property.  A  venditioni  exponca 
issued  directingsaleof  dower  estate,  and  before 
-sale  defendant  died,  insolvent.  Plaintiff  filed 
his  bill  to  compel  apprcHiriation  of  entire  assets 
'Of  estate  to  payment  of  his  debt,  and  bill  was 
dismissed  on  demurrer.  Held ;  he  bad  no  lien 
-on  personal  property,  and  bill  was  properly  dis- 
missed.  Jeanes  v:  Anda-tton,  1-492,  '49. 

14535.  No  formal  levy  of  a  certified  copy  of 
a  judgment  of  sale  in  a  foreclosure  suit  isneces- 
^ry,  as  particular  property  is  therein  designa- 
ted.   Ewino  V.  Halfidd,  17-513,  '61. 

14588*  Where  an  attachment  is  in  the  hands 
vof  one  officer,  and  an  execution  in  hands  of  an- 
lOther,  writ  first  levied  wilt  obtain  the  prior  lien. 
JIfoorr  V.  FUz,  16-43,  '60. 

14587.  Where  two  writs  against  the  same 
person  are  in  hands  of  the  same  officer,  he  must, 
unless  otherwise  directed,  first  levy  writ  which 

xfirst  came  into  his  hands.  Id. 

14588.  If  plaintifis  in  elder  writ  direct  offi- 


cer not  to  levy,  he  waives  his  piior  lien,  and  of- 
ficer's duty  is  to  levy  junior  writs.  Id. 

14589*  A  levy  upon  property,  real  or  per- 
sonal, sufficient  to  satisfy  execution,  operate  as 
a  satisfaction  until  such  levy  is  legally  disposed 
of  by  sale  of  property,  or  in  some  other  legal 
manner.  IVank'v.  Braeket,  44-92, '73;  BarretY. 
Thompson,  5-457,  '54;  Slewart  v.  Nur^emaker^  2- 
47,  '50;  MiUer  v.  Aikton,  7  Blf.  29,  '43;  Lastdle 
V.  Moore,  1  Bit  226,  '22;  Hunl  t.  Xane,  »-248, 
'57. 

14540.  Such  a  levy  raises  presumption  that 
judgment  is  satisfied,  and  another  levy  can  not 
be  made  until  property  first  levied  on  has  been 
legally  disposed  of,  and  its  insufficiency  shown 
by  an  actual  sale.    Lindley  v.  Kelley.  42-294,  '73. 

14541.  A  mere  levy,  without  reference  to  its 
sufficiency  to  satisfy  writ,  will  not  raise  pre- 
sumption. The  property  must  be  sufficient  to 
satisfy  debt.  Lindla/ v.  Kdley,  mpra;  (Mclntoah 
V.  Chew,  1  Blf.  289,  '23,  modified.J_ 

14542.  A  levy  is  a  prima  faae  satisfaction, 
and  may  be  shown  to  have  proved  not  an  actnal 
one.  Laav.  Smith,  ^^,*53,  Doey.DuUon, 
2-309,  *50. 

14548.  A  levy,  such  as  does  not  amount  to  a 
satisfaction,  is  no  bar  to  further  execution  on 
judgment.    Doe  v.  Dutlon,  2-309,  '50. 

14544.  Levy  on  property  sufficient  to  satisfy 
an  execution  operates,  prima  fade,  as  payment; 
and  will  be  a  complete  satisfaction,  nnless  with- 
out fault  of  plainUff,  it  has  failed  to  fully  sat- 
isfy judgment.    MeCabe  v.  Goodwin,  85-288, '79. 

14545.  A  levy  Is  a  satlsfoctlon  of  execution 
to  value  of  property  levied  on,  until  levy  is  le- 
pilly  disposed  of.    Kirland  v.  Rolnneon,  24-105, 

14546.  If  a  creditor  seize  the  goods  of  his 
debtor  on  an  execution,  and  suffers  them  to  re- 
main in  his  hands,  execution  is  deemed  fraudu- 
lent and  void  as  against  a  subsequent  execution. 
Zug  V.  Laughlin,  28-170,  '64. 

14547.  As  to  practice  for  a  failure  to  sell  and 
return  of  execution,  see  writ. 

14548.  Where  a  joint  judgment  was  rendered 
against  persons  not  sureties  as  between  them- 
selves, and  each  has  paid  his  share,  except  one, 
upon  whose  property,  sufficient  to  satisfy  the 
balance,  an  execution  was  levied,  and  by  direc- 
tion of  judgment-plaintiff  such  levy  was  released 
and  execution  returned,  and  plaintiff  causes  an 
alias  execution  to  issue,  he  may  direct  said  bal- 
ance to  be  made,  upon  such  o/tos  execution,  out 
of  defendants  who  have  so  paid  a  part  oi  the 
judgment    Slarry  v.  Johnaon,  82-438,  '69. 

14549.  Payment  of  amount  of  judgment  to 
sheriff  holding  execution,  will  be  a  satufaction, 
though  judgment-creditor  may  never  receive 
money.   Beard  v.  MiUUtan,  68-231, 79. 

TI.  Retnm  of  Writ. 

14550.  An  execution,  when  returned,  is  a 
record.    Doe  r.  Allen,  2-166,  '50. 

14651.  And  may  be  proved  by  a  copy  certi- 
fied under  seal  of  court.  Hobson  v.  Doe,  4  Blf. 
487,  '38. 

14652.  It  can  not  be  Impeached  collater- 
ally by  execution-defendant  in  a^  suit  to  set 
aside  sale  brought  against  execution-plaintiff, 
who  became  purchaser,  and  clerk  of  court 

V.  GaUagpie,  61-478,  '78. 

14668.  The  return  upon  fi.  fa.,  that  it  was 
levied  "upon  the  property  of"  the  execution- 
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defendant,  withoat  designating  kind,  quantity 
or  value,  and  accompanied  by  no  other  paper 
or  memorandum  to  remove  uncertainty,  ia  void 
for  uncertainty.  Lax  y.  JSnilhf  '63. 

14554.  An  Indletment  against  &  constable 
for  failing  to  return  an  execution,  must  state 
BobBtance,  at  least,  of  execution.  SlateY.SmiA,5 
Blf.  327, '40. 

14659.  The  part  of  a  retam  of  having  sold 
land,  which  names  day  of  sale,  is  not  material, 
and  may  be  eontracllcted  by  parol*  QoodtUk  v. 
Oimmiwi,8  Blf.  179/46. 

14556.  Execution  dated  March  3,  '43 ;  hence 
returnable  March  3,  '44.  That  day  was  Sunday. 
Held;  by  statute  of  '43,  execution  was  return- 
able on  following  Monday.  WilUam  v.  SkUey 
5-235,  '64. 

14557.  In  scire  facias  against  a  constable  for 
a  false  return  of  execution — return  being  that 
execution  was  returned  by  order  of  plaintiff— 
return  is  no  evidence  that  plaintiff  gave  such 
order.   Andrea  v.  JPdrier,  6  Blf.  462, 

14568.  In  debt  on  a  sheriff's  bond ;  breach 
assigned  was  sheriff's  failure  to  return  a  certain 
fi.  fa.  Plea,  that  on  return  day  of  execution, 
and  for  six  days  before,  sheriff  was  sick,  and 
thereby  rendered  incapable  of  returning  writ, 
or  of  attending  to  duties  of  his  office,  and  so 
continued  until  his  death.  Held;  plea  good. 
StaU  V.  Guard,  6  Blf.  519.  '43. 

14559.  The  return  of  an  officer  was:  "On 
the  SOth  of  S^tember,  I  demanded  payment  of 
defendant  •  •  •  •  and  he  directed  me  to  levy 
on  real  estate,  and  in  pursuance  of  said  direc- 
tion, on  the  22d  of  November,  I  levied  on  the 
following,"  etc.  Evidence  that  on  22d  of  No- 
vember, before  the  levy  was  made,  defendant 
offered  to  and  did  turn  out  to  sheriff  sufficient 
personal  property  to  satisfy  judgment  and  exe- 
cution, wnicn  sheriff  refused,  will  not  contra- 
dict or  vary  said  return,  and,  Uiou^h  such  evi- 
dence is  by  parol,  is  admissible.  Qdpin  v.  Wil- 
wn,  58-443,  76. 

I45tt0>  Vmditioni  exponas  can  issne  onlv 
where  property  levied  upon  remains  unsold. 
Dawsonv.  Jackson,  62-171,  '78. 

14561.  Sheriff's  return  to  an  execution  recit- 
ed, "The  real  estate  levied  upon  sold  to  8, 
April  6i*57,  for  sum  stated,  purchase-money  not 
paid.  Hda;  equivalent  to  saying  that  the  land 
waa  "bid  off  by^'  S,  and  plain  inKrence  is  that 
title  bad  not  passed,  consequently  venditioni  ex- 
potua  might  be  issued.  Id. 

14562.  Generally,  a  gherllT  may  be  allow- 
ed to  amend  his  return,  where  it  defectively 
describes  land  levied  on,  but  court,  though  it 
may  allow  him  so  to  amend,  has  no  power  to 
compel  him  to  do  bo,  or  to  make  order  directing 
such  amendment  to  be  made.  ICoAer  v.  Bibner, 
1&-279  '62. 

1456*S.  if  both  the  BherllT's  return  and 
clerk's  record  were  in  existence,  return  will  con- 
trol record.    Newhouae  v.  Martin,  68-224,  '79. 

14563a.  Amendment  of  record  of  return  may 
be  made  on  motion.  A  demurrer  and  pleadings 
to  motion  are  unnecessary,  though  harmless,  id. 

14564.  If  return  is  lost,  parol  evidence  is  ad- 
missible to  prove  what  it  was,  and  amend  record 
accordingly^  Id. 

14565*  Bfitnrn  to  a  writ  was  written  on  back, 
all  in  one  handwriting,  a  part  in  one  column, 
and  part  in  another,  witli  indorsement  of  justice 
between,  and  constable's  name  subscribed  at 
bottom  of  left-hand  column.  Hddj  good,  though 


irr^^lar.  Objection  thereto  was  too  technical. 
StoU  V.  HarriMn,  78-17,  '80. 

14566.  The  minutes  of  a  justice,  noting  upon 
his  docket  the  issuing  and  return  of  execution, 
are  not  evidence  of  contmts  of  snch  execuUon 
and  return  thereoL   Stiaton  t.  State,  jS-434,  *50; 

V.  Norria,  6  Blf.  38,  '41 ;  BaMe  t.  Qtr- 
man,  6  Blf.  423,  '43. 

14567.  The  order  book  of  C.  C.  is  evidence  of 
record  of  transcript  for  execution  against  real 
estate  in  that  court,  but  not  of  execution,  and 
its  return  described  in  wcire  facias.  Mohan  r. 
Bmer,  6  Blf.  446,  '43. 

14i>68.  The  defendant  can  not,  in  a  seuv^aettH^ 
to  have  execution  in  C.  C,  on  a  justice's  tran- 
script, deny  truth  of  constable's  return  of  nuBa 
bom.  If  transcript  states  that  writ  in  suit  was- 
retumed  by  constable  as  served  on  defendant, 
that  statement  is,  at  all  events,  prima  fade  evi- 
dence of  due  service  of  writ  Bennett  y.  JantM,  7 
Blf.  110, '44. 

14569.  To  a  eenrfAtont  erponas,  constable  re- 
turned "  $17.60  made  by  sale,  and  no  more  prop- 
erty on  which  to  levy."  Held;  return,  vis  :  "and 
no  more  property  on  which  to  levy,"  was  a 
nullitv.   EUiott  V.  Doughty,  7  Blf.  199,  '44. 

14d70.  It  appeared  that  a  fi-fa.  a^inst  prin- 
cipal debtor  had  been  returned  levied  on  cer- 
tain goods,  which  remained  unsold,  and  that, 
afterwards  a  venditimi  erponas  had  been  returned 
that  goods  levied  on  were  sold  for  $20,  and  that, 
no  other  property  could  be  found.  It  also  ap- 
peared that  an  ailias  fi.  fa.  had  issued  and  been 
returned  "no  property  given  upon  which  to- 
lew.  Hdd;  did  not  snow  due  diligence  against 
principal  debtor.  DwglUiu  y.  EUiott,  8  ^l.  4M^ 
'47. 

14571.  A  constable's  return  is  exclusive  eri- 
deuce  of  facts  therein  recited  against  himself 
but  only  prima  fade  evidence  as  to  other  cases.. 
BvUer  y.  State,  20-169,  '63. 

14572.  A  sheriff's  return  to  an  execution' 
levied  upon  real  estate,  is  admissible  in  evidence 
to  prove  levy,  sale,  and  payment  of  purchase- 
money,  though  it  does  not  affirmatively  state 
that  property  was  appraised.  The  fact  that  re- 
turn states  that  property  was  sold  to  highest 
bidder,  does  not  admit  inference  that  there  was  no- 
appraisement  It  is  only  when  property  levied 
upon  remains  unsold,  that  the  sheriff  is  required, 
to  return  appraisement  with  execution;  and» 
even  then  it  need  not  be  indorsed  on  execution. 
Where  property  is  sold,  and  return  does  not 
show  that  it  was  appraised,  an  appraisement 
may  be  proved.  TAwstoFi  v.  Bamcs,  10-289, '58. 

14678.  When  property  is  taken  from  an  offi- 
cer by  a  writ  of  replevin,  he  can  not  return  that 
fact  and  take  out  another  execution  until  suit 
iB  determined.   SlewaH  y.  Nmmaher,  8-47,  '50. 

14574.  Nulla  bona.  When  a  oonsUble,  hav- 
ing in  his  hands  a  fieri  fadas,  has  made  one  full 
examination  for  goods  without  effect,  he  tobj 
return  execution  nulla  bona,  before  return  day. 
WUeozv.  SaUiff,  5  Blf.  561, '41 ;  Middleieood  y. 
Nevia,  7  Blf.  51,  '43. 

14575.  The  omission  In  the retnm  to rtoir 
a  demand  for  personal  property  before  leryuir 
on  realty,  will  not  invafidate  a  sale  to  a  tniis 
party.   Jiwd  v.  ITard,  61-215, '75. 

TII.  Death  of  Parties. 

14576.  An  offer  to  sell  would  be  commence- 
ment of  execution  of  decree  for  sale  of  land  in 


Digitized  by 


Google 


EXECUTION  VII,  VIII,  IX,  X. 


665- 


forecIoBure  of  a  mortgage,  and,  where  execution 
has  been  commenced,  it  may  be  completed 
afterretnm  day.  Eiringv.  Jfaifield,  17-513, '61. 

14577*  If  an  execution  be  levied  before,  sale 
of  land  mav  be  made  after,  the  retnrn  day. 
TOlotmn  r.  Doe,  S  Blf.  590,  '41. 

14578.  If  property  (real  or  chattel)  be  levied 
upon  and  defendant  die  before  execution  is 
completed,  property  may,  notwithstanding,  be 
sold.  Doe  V.  Heath,  7  Blf.  154,  '44.  (v.  R.  S.  '81, 
790.) 

14579.  If  plaintiff  die  after  a  j!m  Jaeias  sued 
out,  it  may  be  executed  notwithstanding.  Mur- 
ray V.  Buchanan,  7  Blf.  549,  '45.  (*.  R.  8.  '81, 
1527.) 

14680.  A  JL/a.  was  levied,  and  after  death  of 
plaintiff  a  venditioni  erponas  was  issued,  on  which 
it  was  proper  to  sell.  The  vmdi.  relates  back  to 

S.fa.  The  two  writs  are,  in  fact,  one.  Doe  v. 
Ham,  4-117,  '53. 

14581.  Death  of  the  Jadgment^efendant. 
When  defendant  has  died,  after  judgment  and 
before  execution,  in  case  of  judgment  in  rem,  sale 
on  decree  or  certified  copy  without  revivor,  is 
proper.    Keilogg  v.  TotU,  65-146,  '79. 

14582.  Xn  execution,  issued  n^n  a  Jadg- 
ment  after  death  of  defendant,  is  void.  Wkiie- 
head  v.  Cummins,  2-5S,  '50. 

14583.  Where  execution  has  been  issued  and 
levied  on  land  of  jndgment-defendant  in  his  life- 
time, which  was  advertised  for  sale,  his  widow 
can  not  maintain  a  suit  to  injoin  such  sale  un- 
der sec.  488,  of  practice  act.  (2  R.  S.  '76,  222. 
V.  R.  8.  '81, 790. )  Mead  v.  McFadden,  68-340,  '79. 

14684.  It  is  a  general  rule  tliat  where  a  sole 
defendant  dies  after  judgment,  and  before  exe- 
cution, an  execution  issDed  without  a  revivor  of 
judgment  by  tcirefadat,  is  void.  SUde  v.  MichueU, 
8  Blf.  437,  '47. 

14585.  The  administrator  of  a  deceased 
jadgment-creditor  may  have  execution  upon 
original  without  a  revivor ;  but  he  may  have  it 
revived.  Armetrong  v.  MeLaughUn.  4v-370, '76. 
Cf.  EgbeH  V.  Merttr,  66-806,  79 ;  JUbvt^  T.  Eatir 
ridge,  67-211,  '79, 

nn.  AllasandToldaUe  Writs. 

14586.  A  constable  levied  upon  property  to 
satis^  an  execution  from  justice's  court,  adver- 
tised it  for  sale,  failed  to  sell,  returned  writ  with 
his  proceedings  indorsed  thereon,  and  justice 
issued  another  execntion,  but  Allied  to  append 
to  it  a  copy  of  return  made  to  Conner.  Held; 
his  failure  so  to  do  did  not  render  second  execu- 
tion void,  but  only  voidable ;  and  it  might  have 
been  set  aside  on  motion  before  justice,  but  no 
such  motion  having  been  made,  all  acts  done 
under  it  were  valid.  Oulberleon  v.  MUhoUen,  22- 
362,  '64. 

14587*  A  judgment-creditor,  holding  an  exe- 
cution against  several  co-judgment-defendants 
who  were  not  snreties  for  each  other,  has  right 
to  direct  whole  or  any  part  of  judgment  to  be 
made  of  defendants.  If  all  but  one  pay  their 
respective  portions  and  execution  is  levied  on 
property  of  that  one,  creditor,  under  an  agree- 
ment with  that  one,  may  release  levy  and  cause 
execution  to  be  returned,  and  not  aflect  his  right 
to  issue  an  oTios  against  the  others.  Starry  v.  Johs^ 
Km,  82-43&, '69. 

14588.  Where  a  levy  was  made,  not  amount- 
ing to  satisfaction  of  judgment,  issue  of  another 
execution  before  a  return  to  former,  or  other 


proceedings  to  effect  a  vacation  of  levy  had  been 
nad,  was  at  most  but  an  error  which  rendered 
execution  voidable;  asale  undersuch execution 
is  valid,  even  to  a  purchaser  with  notice,  in  ab- 
sence of  fraud.  Doe  v.  VttUon,  2-309,  '60.  Cf.. 
8-533 ;  18-75 ;  22-368 ;  MavUg  v.  Eoatridge,  67- 
211,'79. 

14689.  A  merely  TOidaUe  execution  may  be 
set  aside  on  defendant's  motion ;  but  in  absence 
of  such  motion,  all  acts  under  it  are  valid,  and 
defendant  will  be  presumed  to  have  waived  all 
errors.   Id.   Cf.  16-166;  22-362. 

14590.  The  issuing  of  a  subsequent  void 
writ,  while  original  valid  one  was  still  in  hands, 
of  officer,  would  not  vitiate  action  under  the- 
original.   Ewina  v.  Hatfield,  17-613,  '61. 

14591.  It  will  not  luTect  Hen  of  judgment. 
Doe  Y.  Hayes,  i-m,  '53. 

14592.  An  order  of  sale,  Ihsned  on  a  de- 
cree of  foreclosure,  which  does  not  set  out  de- 
cree, is  not  void,  though  informal.  Sowle  v.  Cham- 
pion, 16-165,  '61. 

14593.  And  if  such  order  is  not  set  aside  oa 
motion,  all  acts  under  it  are.valid.  Id.  CS.Doev^ 
DuUon,  2-309,  '50. 

IX.  Proceeding  to  Annnl. 

14694.  A  motion  to  quash  execntion  with- 
out notice  is  irregular,  and  can  not  be  sustained. 
aine  V.  Green,  1  Blf.  53,  '20. 

14595.  An  Injunction  will  be  granted  to  re- 
strain a  sheriff  from  selling  property  sold  by  ex- 
ecution-defendant, after  issuing  of  execution^ 
until  other  property  of  defendant  subject  there- 
to be  exhausted.   Sidener  v.  White,  46-588,  '74. 

14696.  Where  the  setting  aside  of  an  execu- 
tion is  all  relief  to  which  a  party  is  entitled,  it. 
must  be  sought  in  a  court  of^Iaw ;  but  it  may  be 
well  sought  in  a  court  of  equity,  in  connection 
with  relief  not  attainable  at  law.  Murphy  v. 
Blair,  12-184,  '59. 

14697.  A  constable  holding  an  execution- 
upon  a  void  judgment  is  not  liable  for  a  failure- 
to  lev  v  and  sell.   Sate  v.  Forry,  64-260,  '78. 

14698.  Action  to  vacate  a  judgment  and  to 
have  an  execution  set  aside,  execution  or  copy 
need  not  be  filed  with  complaint.  FuUer  v.  I.  & 
CRCo.,  18-91, '62." 

14699.  A  writ  of  execution  need  not  be  made- 
an  exhibit  of  .a  complaint  to  injoin  a  sheriff '» 
sale  under  such  writ.  Ihitblood  v.  HoUingauiorth^ 
48-537,  '74. 

X.  Bights,  DnUes  and  Liabilities  of  Officer.- 

14600.  After  an  execution  In  the  hands  of 
sheriff  has  been  levied  on  property,  he  has  a 
right  to  proceed  with  collection  thereof  until 
1^1  steps  are  taken  to  arrest  his  action  in- 
premises,  and  he  is  not  bound  to  take  even  re^ 
ceipts  of  judgment-plaintiff.  KirUatd  r.  Bobin- 
son,  24-105,  %5. 

14601.  Where  judgment-defendant,  for  pur- 
pose of  inducing  attorney  of  judgment- plaintiff" 
to  accept  money,  promises  to  pay  costs,  the 
sheriff  Is  entitled  to  his  poundage*  Kirland  t. 
iioWrMton  24-106, '65;  14-206. 

14602.  But  not  to  poundage  when  paid  before- 
a  levy.    MUes  v.  Ohaver,  14-^,  '60. 

14608.  Sheriff  is  under  no  obligation  to  re- 
ceive receipts  of  plaintiff,  nor  can  he  receive- 
them  in  satisfaction  of  execution.  Id. 

14604.  A  sherift;  who,  having  several  ex- 
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'muttons  ia  his  hands  upon  decrees  of  foreclos- 
ure against  same  land,  sells  land  upon  execa- 
tion  having  preference,  for  sum  more  than  suffi- 
■cient  to  satisfy  it,  should  apply  surplus  upon 
other  executions,  according  to  order  of  their 
preference.    BeiUonY.  Shreeve,  4-66,  '53. 

14605.  The  fact  that  purchaser,  under  first 
execution,  has  not  fully  paid  purchase-money, 
-does  not  authorize  Bheriffto  sell  upon  execution 
next  having  preference.  His  act  in  accepting 
part  of  purchase-money  obliges  him  to  take 
■proper  steps  to  coerce  payments  of  residue.  I<L 

14606*  A ^.  fa.  by  statute,  expressly  com- 
mands, sheriff  to  make  money  ot  goods  and 
■chattels,  lands  and  tenements,  of  debtor.  jFVaibea 
V.  Broum  2  Blf.  295,  '30. 

14607.  An  execution  legal  on  its  face,  and 
showing  jurisdiction  in  the  court  that  issued  it, 
though  issued  irregularly— even  without  a  judg- 
ment—ts  a  Justlflcatioii  to  the  officer  actlogr 
under  it,  notwithstanding  he  had  notice  of 
irregularity.    Gott  v.  MitcheU,  7  Blf.  270,  '44. 

14008.  Duty  and  llablltty  of  officer.  A,  as 
aheriif,  had  executi^ns  in  his  hands  against  B, 
In  favor  of  C,  D,  £,  F,  and  G,  whose  judgment 
liens  were  in  order  named ;  liens  and  sales  were 
made  of  realtpr  of  B  on  same  day.  The  pro- 
■ceeds  of  C  writ  was  applied  to  satisfaction  of  C 
judgment,  and  also  E  and  part  of  F  judgments. 
The  proceeds  of  sale  under  D  writ  were  applied 
to  satisfaction  of  D  judgment  and  also  to  part 
•of  Gjudgment;  the  proceeds  of  othersales  were 
also  thus  promiscuously  applied.  Surplus  on 
C  writ  was  sufficient  to  satisly  D  judgment,  if  it 
.had  been  thus  applied.  In  a  subsequent  action 
^sale  and  deed  under  and  by  virtue  of  the  D 
writ  was  set  aside,  as  sale  was  made  on  a  satia- 
ted (7)  judgment.  Action  afterwards  was 
hrought  against  A  and  his  sureties  for  a  return 
of  purchase  money  paid  him  on  the  sale  on  the 
D  writ,  by  purchaser,  said  purchaser  not  hav- 
Jog  received  any  title  to  land  sold.  Held; 
action  would  not  lie.  He  had  means  of  know- 
ing that  sale  was  a  nullity,  and  his  payment 
-was  ToluDtary.  Stale  v.  Prime,  54-450,  '76; 
-a.  StaU  V.  Salyen,  10-432,  '62;  MeMahon  v. 
Tkomjpmn,  2-114,  '^SOj  Stede  v.  Hamia,  8  Blf. 
•326,  '46  ;  Harnton  v.  Stipp,  id.  456,  '47. 

14609.  The  proceeds  oi  such  sales  must  be 
;app]ied  to  payment  of  several  judgments  in  or- 
■der  of  their  seniority.  Jd. 

14610.  It  is  no  excuse  for  him  or  his  sureties 
that  defendant  had,  at  time  executions  were  is- 
sned,  property  subject  to  execution,  and  still  has, 
sufficient  to  satisfy  the  ex.  Bragg  t.  &aie,  SO- 
■427, '68. 

14611*  A  sheriff,  with  an  execution  for  $500 
.against  properly  generally  of  two  persons,  levied 
it  on  certain  real  estate  worth  $1,600,  on  which 
was  an  incumbrance  of  $100,  title  in  fee  to  an 
Jindivided  one-hiilf  thereof  being  in  one  of  exe- 
cution-defendants with  equitable  title  in  other 
half  in  him  also.  There  nad  been  an  insular 
.sale  of  land  for  taxes,  and  there  was  no  reason- 
able doubt  concerning  title.  When  first  called 
«n,  execution-defendants  did  not  designate  any 
property  to  be  levied  upon,  but  beforelevy  they 
^lesignated  this  real  estate,  they  having  at  time, 
subject  toexecution,  other  real  estate  worth  S10,< 
000,  and  a  large  amount  of  personal  propertpr, 
upon  which  latter  plaintiff  had  directed  slieriff 
to  levy.  The  sheriff  failed  to  sell  land  for  want 
of  bikers.  HeUt;  sheriff  and  his  snreUes 
-irer«  not  liable  to  salt  on  his  offlelal  bond, 


for  failing  to  levy  on  the  personal  property  asdi- 
rected.   Slaie  v.  WiUit,  88-118,  '70. 

14612.  A  constable  is  vlrtnally  wlthlB  tft» 
prorlgions  of  the  statute  requiring  aheriflk  t« 

pay  rent  before  removal  of  goods  taken  in  exe- 
ecution  on  demised  premises;  and,  when  sued 
for  improperly  paying  rent,  he  is  bound  to  pve 
some  evidence  that  rent  was  due  Ihghi  r. 
Grmea,  2  Blf.  191,  '28. 

14618.  Salt  ou  offlehd  bond,  rieadtaf. 
Where  a  sheriff,  having  iu  his  hands  two  execu- 
tions, one  against  A  and  B  jointly,  and  other 
against  B  alone,  levied  them  upon  land  belong- 
ing to  A,  and  wron^ully  applied  a  portion  of 
proceeds  upon  execution  a^inst  B  alone.  HiM; 
in  a  suit  oy  A,  upon  sheriff's  official  bond,  lo 
recover  amount  so  wrongfully  applied,  that  it 
was  not  necessary  to  aver  or  set  out  in  the  com- 
plaint the  judgments  on  which  such  execationt 
issued.   jSEole  v.  HamUton,  82-104,  '69. 

14614.  An  officer  levying  oo  personal  pr^ 
erty  must  use  ordinary  diligence  In  ^eserr* 
lug  it.  He  may  intrust  such  property  to  tlu 
care  of  a  servant,  or  executioo-^lefendant,  wbo 
is  required  to  use  same  degree  of  dili^nce,  to 
save  officer,  as  he  is  liable  for  the  negligence  of 
such  servant  SlaU  v.  AWwm,  1-522,  '49.  And 
if  it  be  taken  from  officer  by  writ  of  replevin, 
he  must  defend  replevin  suit,  and,  tecoverin^ 
must  sue  on  replevin  bond,  it  the  proper^  be 
not  returned,   ^ewart  v.  A'tatenuuter,  2-47,  'Sd 

14615.  If  a  sheriff,  having  levied  upon  pe^ 
sonal  property,  leaves  it  in  hands  of  execatiou- 
defendant  for  safe  keeping,  who  loses  it,  or  con- 
verta  it  to  his  own  use,  such  loss  or  conversioo 
is  a  sufficient  disposition  of  levy  to  authorise  i»- 
suing  of  another  execution.  CooUv  v.  Skrpr, 
4-454/53. 

XL  Stay  of  ExeentioB. 

See  Repienn-BaU. 

14616.  A  note  made  payable  in  terms,  wltlh 
out  thebenefltof  thesuyofexecnttoa.  HMi 
so  much  of  judgment  thereon  as  prohibited  stay 
of  execution  was  erroneous.  lULame  T.  £bvi 
4-239, '63.  a»-443. 

14617.  Ko  statute  authoriiea  a  judgmcat 
without  stay  of  execution,  and  an  aarementto 
pay  without  relief  from  stay  laws,  does  not  aih 
thorize  a  judgment  of  thatcharacten  i^nefm  T. 
Wood,  2-102,  '50. 

14618.  In  the  calculation  of  the  time  for 
which  an  execution  is  stayed,  day  on  whtcb 
judgment  was  signed  shoula  be  coanted.  Tinker 
y.WhUe,  10-253, '62. 

14610.  The  effect  of  a  reco^lzance  tS  re- 
plevin-bail, for  stay  of  execution,  is  that  of  a 
judgment  confessed  for  amount  of  judgment, 
with  interest  and  costs.  FtMeitMs  MA.  BLj- 
Coekrum,  64-229,  '78. 

14620.  Under  secUon  527  of  the  code  (2G. 
&  H.,  p.  264 ;  R.  S.  '81,  608),  time  during  whidi 
collection  of  a  judgment  may  be  restrained,  by 
agreement  of  parties  entered  of  record,  most  be 
certain  and  fixed.  Risltne  v,  EoHy,  21-103,  '63: 
IruHn  V.  Helgenberif,  id.  106. 

14621.  A  judgment  of  foreclosure  for  amount 
due  and  to  become  due,  on  several  notes,  secured 
by  the  mortgage  rendered  without  stay  of  execu- 
tion, except  on  the  amount  due,  is  not,  tli^ 
fore,  erroneous;  and  upon  entertaining  proper 
replevin  bail  for  whole  judgment,  and  paying 
each  successive  installment  as  stay  Uwreoa  ex- 
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pires,'  BO  that  no  execution  ehall  issue,  defend- 
ant will  be  entitled  to  stay  of  execution  on  eacli 
installment^  from  time  when  it  falls  due  accord- 
to  tenna  of  contract  AUen  t.  JFb-iter,  11- 
I,  '58.  CL  SbeUm  v.  Ward,  61-46,  '76. 


XRATORS. 

See  DtcedeaU^  Estate 

I.  ChunUy. 

II.  AjgxnntmenL 

III.  Qualifieatume. 

IV.  Joml  Admimstraiion. 
V.  Bemovai;  Practice,  etc 

VI.  LiabaUy. 

VII,  Sreaeh  of  Bond. 

Vm.  Beportt  and  Setilementa. 

IX.  Action  bv;  PUadingt,  etc 

X.  Ae^an  Against;  PraeHee,  etc 

XI.  Judgment  Agawut. 

XII.  JEOent  of  Right*  and  DtOy  as  to  I^roperty. 

_  XIIL  Sale  and  Lm»e  of  Property. 

XIV.  Setting  Amde  Coneeyarteea  of  Decedent. 

XV.  Oaime  in  Favor  of^  Agaimt  £^taie. 

XVI.  Purekaae  of  Decedent's  iVqperty. 

XVI L  Administrator  de  son  tart. 

XVIII.  Foreign  EseeuioTS  and  Admmtlratan. 

XIX.  Witnen. 

I.  Generallj. 

14628.  Administrator  can  issne  ezecntion 
upon  judgmeuts  in  favor  of  their  intestate,  with- 
out aiiT  revivor  of  judgements  hr  aetrefadaa.  2 
B.  a  548,  sec.  155.  (v.  B.  8.  '81,  22M.][  JUmty 
T.  J:IuM«,«7-211,79. 

1462S.  The  administrator  of  Judipnent-plain- 
tiff  creditor  may  have  execution  witboat  a  re- 
TiTOr  of  the  Jndgrment.  Armstrong  v.  MeLaugK- 
(m,  40-370,  '75. 

14624.  Notwithstanding  this,  he  is  entitled 
to  have  judgment  revived.  Armdrong  v.  Mc- 
LoatghHn,  tumxt;  Wycml  v.  Wyant,  88-48,  '75. 

14625.  Under  B.  S.  '43,  administrator  was 
Authorized  to  admit  justness  of  claims  filed 
.against  estate.   Lasure  t.  Garter,  $-498,  '54. 

14626*  Where,  in  assumpsit,  hy  administra- 
ior,  <f.  5.  n.  on  note  payable  to  former  adminis- 
trator, there  was  plea  of  general  issue,  and  judg- 
-ment  for  plaintiff.  Held;  S.  C.  must  presume 
that  note  was  proved,  on  trial,  to  be  payable  to 
inteetate's  estate.  WiUiams  v.  WHliams,  1-450, 
'49. 

14627.  Execotor  has  power,  personally  or 
1^  agent,  to  extend  time  oi  payment  of  a  debt 
•due  estate  of  testator.  Vndwipood  v.  Sample,  70- 
446,  '80. 

14628.  Adiiliilstrator,  in  his  fiduciary  ca^ 
-pacity,  can  not,  without  an  order  of  proper 
■court,  componnd  a  elalm.  Markd  y.  ^ntter, 
28-488.  '67. 

14629.  An  administrator  is  a  trastee  for  a 
peisoD  entitled  to  a  distributive  share  of  the 
.estate ;  and  the  trust.  In  such  case,  is  exclusively 
within  the  jurisdiction  of  a  court  of  chancery. 
Aniih  V.  (Moway,  7  Blf .  87,  '44. 

14680*  If  husband  of  an  administratrix  act 
in  administration  of  estate,  as  he  may  do,  a 
Imst  is  raised  in  him.  Id. 

14681.  It  is  doubtful  whether  an  executor 
-or  administrator  can,  by  promise,  take  a  debt  of 
decedent  out  of  statnte  of  llinitatioRB,  and 


whether  he  is  not  bound  to  idead  statute.  JBiter 
V.  Snoddy,  7-442,  '56. 

14682.  Aeknowledgrment  or  admission 

made  by  an  administrator  can  not  bind  heiis. 
Jennings  v.  Kee,  &-257,  '54. 

14688.  By  2  R.  S.  '52, 205,  sec.  784.  When  death 
of  one  is  caused  by  wrongful  act  of  another,  rep- 
resentatives of  former  can  maintain  action  only 
where  former  might,  had  he  lived,  have  main- 
tained action  for  the  injury.  E.a(X  B.  Co.  y. 
Loaderffiilk,  1&-120,  '60. 

14684.  C.  C.  hag  exclnslre  Jurisdiction  of 
suits  on  bonds  of  administrators,  where  dam- 
ages claimed  are  $1,000,  or  upwards.  State  v. 
Turner,  10-411,  '58. 

14635.  Admissions  of  an  administrator, 
that  a  claim  in  favor  of  estate  was  paid,  are  ad- 
missible against  a  subsequent  administrator  d. 
b.n.  of  same  estate.  £otertv.  2Hpfe((,48-174,'74. 

14686.  Courts  of  law  and  equity  hare  con- 
current Jurlsdlctlonf  as  to  suits  against  heirg, 
executors,  and  administrators,  for  debts  of  de- 
cedents; and  by  administrators  against  inter- 
meddlers  with  estate.  Martin  v.  Demford,  3  Blf. 
295,  '33 :  Bryer  v.  Chase,  8  Blf.  508,  '47. 

14687.  An  administrator  can  appoint  an 
agent  to  do  particular  acts.  Thus,  he  may  em- 
ploy an  attorney,  or  an  auctioneer,  to  sell  goods 
which  he  is  authorized  by  court  to  sell  at  public 
sale ;  or,  where  he  is  authorized  by  court  to  sdl 
property  at  private  sale,  he  may  appoint  an 
agent  to  negotiate  sale,  within  limits  fixed  by 
court,  which  sale  he  may  approve,  and  report  to 
court  for  ratification,  etc.  Leufie  v.  Seed,  11- 
239,  '68. 

14638.  Administrator  may,  within  a  year, 
redeem  real  estate  sold  on  a  foreclosure  against 
heirs  of  decedent,  though  not  a  party  to  foreclos- 
ure.   Wkinumd  v.  Small,  65-120,  '78. 

14689.  The  administrator  of  an  adndnl^ 
trator  Is  not  administrator  of  the  first  in- 
testate, nor  has  he  a  right  to  administer  any 
of  goods  of  such  intestate;  but  it  is  his  duty  to 
malce  a  settlement  with  probate  court,  of  busi- 
ness done  by  his  intestate  in  first  administration. 
Say  V.  Doughty,  4  Blf.  115,  '35. 

14640.  An  administrator,  with  will  annexed, 

has  power  to  administer  aU  the  property, 

including  that  not  specifically  bequeathed  by 
the  will.    Zanders  v.  &one,  45-404,  *73. 

14641.  A  part  payment  to  one  who  was  af- 
terward appointea  administrator  d.  b.  n.  will 
not  take  debt  out  of  operation  of  statute  of  lim- 
itations, as  it  is  not  made  to  creditor  or  some 
one  lawfully  acting  in  his  behall  Kider  v.  &n- 
dent,  40-78, '72. 

14642.  In  a  suit  against  an  estate  the  admin- 
istrator represents  the  Interests  of  the  helr^ 

and  is  bound  to  make  all  necessary  defense. 
son  V.  Hart,  8-293,  '56. 

14648.  2  R.  S.,  see.  188,  p.  291,  secures  s 
Jury  trial  in  all  cases  of  administration  where 
there  b  an  issue  of  fact,  when  requested  by 
either  party.  Hvbbard  v.  Hubbard,  16-25,  '61. 
(v.  R,  8.  '81,  2325.) 

14644.  Matter  acted  on  by  a  party  in  his 
personal  character  can  not  be  pleaded  as  an 
estoppel  by  him  as  administrator.  XjeeY.Oarter, 
52442,76. 

II.  Appointment. 

14645>  Letters  issued  by  a  court  are  coram 
nm  judiee  and  void,  where  intestate  was  a  non 
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reddent,  left  no  assets  in  state,  and  none  came  in 
afterward.  Jeff.  R  Co.  v.  SuKtiftte,  26-477,  '66. 

146-^6.  Assets,  in  decedents'  act,  means  prop- 
erty, rights  or  choses  in  action  of  decedent,  which 
are  subject  to  be  applied  hy  administrator  to 
payment  of  debts,  id. 

14647.  Action  for  candttg  death.  A  claim 
for  damages  for  causing  death  of  a  party,  under 
section  784  of  the  Code,  is  prosecuted  by  the 
administrator  (or  the  benefit  of  the  widow  and 
children,  or  next  of  kin,  of  the  deceased,  and  is 
not  assets  of  deceased  within  meaning  ol  statute 
authorizing  granting  of  tetters  of  administration 
in  this  state,    (v.  R.  S.  '81,  284).  Id. 

14648.  Letters  of  administration  can  not  le- 
gally be  granted  to  one,  while  letters  remain 
granted  and  confirmed  to  others.  London  v. 
SUme,  4&-404,  '73. 

14649.  Same  person  may  be  administrator  or 
executor  of  more  estates  than  one.  There  is  no 
law  requiring  a  resignation  or  revocation  of  let- 
ters, where  interests  or  claims  conflict.  Wright 
T.  Wnght,  72-149,  '80. 

14650.  Under  statute  of  '19,  C.  C.  has  no 
power  to  grant  letters  of  administration.  iVen- 
tiat  V.  Porter,  1  BIf.  525,  '22. 

14651.  Legality  of  the  appointment  of  an 
administrator  d.  b.  n.,  in  place  of  an  adminis- 
tratrix, deceased,  can  not  be  questioned  for  first 
time  in  S.  C.  on  appeal.  MaJwn  t.  Makon,  19- 
324,  '62. 

146&2.  The  administration  and  settlement  of 
an  estate  will  not  be  considered  void  for  reason 
that  affidavits  on  which  letters  were  issued  were 
BWom  to  before  a  notary  public  instead  of  clerk. 
PUkeng  V.  HiU,  80-269,  '68. 

1465S(  Letters  testamentary,  in  form  pre- 
scribed bv  statute,  which,  when  granted,  were 
entered  of  record  in  P.  C,  and  were  afterward, 
when  delivered  to  executor,  certified  by  clerk  to 
be  true  copies  of  record,  were  held  to  be  valid  as 
being  original  letten.  Baia  v.  Binford,  6  Bit 
416,% 

14664.  Granting  of  letters  of  admlnlstrfr< 
t!on  is  a  judicial  act,  and  where  court  granting 
them  has  jurisdiction,  individuals  and  courts  are 
bound  to  respect  authority  of  letters,  and  to 

? resume  omnia  rile  acta,  Ray  v.  Doughty,  4  Blf. 
15,  '35. 

14655.  Vacation  appointment  of  administra- 
tor by  clerk  must  beconfirmed  by  order  of  court 
at  it  next  succeeding  term,  or  appointment  will 
then  cease  to  be  of  efiect.  Saie  v.  Chriman,  2- 
126,  '50.    CoalTQ,  {v.  R.  8.  '81,  2227,  2243.) 

14656.  The  statute  gives  clerk  authority  to 
grant  letters  of  administration  in  vacation,  when 
right  to  administration  is  not  controverted,  and 
court  is  bound  to  ratifv  appointment  unless  valid 
objection  be  made.    Brown  v.  King,  2-520,  '51. 

14657.  Clerk  reported  to  Ohio  ProbateCourt 
that  he  bad,  in  vacation,  granted  to  A,  B  and  C, 
letters  of  administration,  etc. ;  that  said  admin- 
istrators had  given  bond,  etc.,  according  to  law. 
Administrators  then  moved  the  court  to  con- 
firm said  appointment,  and  produced  an  ac- 
count in  favor  of  A,  sworn  to,  amounting  to 
$762.  Thejr  also  produced  a  written  notice  to 
the  clerk,  si^ed  by  A,  stating  that  she  should 
claim  appointment  of  administratrix,  as  the 
largest  creditor,  and  that  she  desired  B  and  C  to 
be  associated  with  her  in  administration,  which 
notice  was  filed  by  clerk.  D  objected  to  con- 
firmation of  said  report,  and  moved  for  appoint- 
ment of  hinuelf  and  E,  and  introduced  a  notice 


to  the  clerk,  stating  that  he  was  a  creditor  of  es* 
tate,  and  should,  as  soon  as  the  law  permitted^ 
applpr  for  letters.  He  also  produced  an  aoeount 
in  niB  favor  for  $265,  and  one  in  favor  of  Ffw 
$236.  F  renounced  any  right  he  might  have  to 
administration,  in  favor  of  D  and  Ei,  The  court 
declared  clerk's  appointment  void  and  appoint- 
ed E  and  L.  Had;  these  facts  do  not  show 
that  the  right  to  administration  was  controvert- 
ed before  clerk.  Held;  A  being  largi^t  creditor, 
was  entitled  to  administration.  Held;  clak 
authorized  to  join  B  and  C  with  A  in  appoint- 
ment. Id, 

m,  Qnalifleatiou. 

14658*  When  heirs,  devisees  and  Icf^lees 
have  consented  that  person  named  in  will  a» 
executor,  shall  act  as  executor,  withont  quali- 
fying and  taking  out  letters  testamentary,  they 
can  not  undertake  to  deprive  him  of  his  right! 
as  executor,  and  have  themselves  appointed  by 
such,  without  notice.  This  rule  awliee  alsot» 
married  women,   ifi^s  T.  Vkkerg,  «l-583,  '73. 

14659.  Whilst  letters  of  infant  administtitrix 
remained  unsuspended  and  unrevoked,  ptj- 
ments  made  to  her  by  the  debtors  of  the  inte»- 
tate,  and  delivery  of  goods  of  estate  to  her  by 
her  co-administrators,  are  to  be  considered  in 
same  lighs  as  if  her  authority  were  undispnted. 
Rm  V.  Dowhiy,  4  Blf.  115,  '35. 

14660.  Inability  to  read  or  write  are  not  ab- 
solutely essential  to  qualifications  of  an  admin- 
istrator.    Gregg  y.  It Wn,  24-227, '65. 

14661.  A  married  woman  can  not  be 
pointed  executor,  etc.,  without  husband's  coo- 
sent.   The  latter  has  right  to  claim  that  letten 
be  issued  to  him,  where,  with  his  consent,  they 
might  be  issued  to  former.   2  G.  ft  H.,  sec 

p.  486.  (t>.  B.  a  '81,  2230.)  Jenktm  T.  Jmttiv 
28-79,  '64. 

14662.  Of  tkfaae  sols  administratrix,  or  exsc- 
ntrix  many,  she  may  be  removed  from  her 
trust,  unless  her  husband  file  his  written  cmncot 
to  her  continuing,  etc.  Id. 

14668.  His  consent  does  not  make  hin  a 
co-administrator,  etc.  Shemay  sue  withootlitit 
being  joined.  Id, 

IT.  Joint  Adminlstntknu 

14664.  A  note  f^ven  by  oae  «f  MTmlaA* 
mtnlstratorSf  admitting  a  sum  of  money  to 
due  from  intestate's  estate,  is  not  admissible 
evidence  in  a  suit  against  co-administrator,  bb- 
less  accompanied  by  proof  of  an  original  in- 
debtednessupon  which  the  note  was  founded,  and, 
when  such  proof  is  made,  note  becomes  vrmi 
Jade  evidence.    Wetion  v.  Mvnum.  4-271,  '53. 

14665.  If  one  of  the  eo-adnlBisfcnten  of 

an  estate  die,  administrator  of  deceased  is  the 
proper  person  to  pay  any  balance  due  to  estate 
irom  such  co-administralor,  andsurvivingoo-ai- 
ministrator  is  proper  person  to  receive  it.  Baj 
V.  Doughty,  4  Blf.  116,^35. 

14666.  A,  B  and  C  were  I^s  administrators. 
C,  D  and  E  were  partnera  in  trade  when  D  died. 
A  and  B,  as  two  of  administrators,  of  one  part, 
and  C,  in  his  individual  capacity,  of  other,  set- 
tled the  partneiship  business,  and  found  then 
was  due  From  C  to  iVs  estate  a  sum  for  whick 
Cgave  his  note  to  A  and  B,  as  administiaton. 
HeUl ;  note  was  valid.  Hmid  t.  Hcaner^  8  fiU> 
170, '46. 
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14667.  The  acts  of  one  of  several  adminis- 
tratora,  in  respect  to  administration,  are  deemed 
to  be  acts  of  all,  and  are  valid.  Herald  v.  Har- 
per, 8  Blf.  170,  '46. 

14668.  The  widow  and  administratrix  of  A, 
being  in  nineteenth  year  of  her  ase,  receirea 
Irom  her  co-administrators,  B  anaC,  certain 
ffooda  as  her  legal  portion  of  her  deceased  hus- ' 
band's  estate.  Held;  in  case  widow  committed 
a  devtutavU  of  poods,  and  it  be  considered  that  B 
and  C,  by  delivery  of  them  to  her,  had  contrib- 
nted  to  that  devatiavii,  B  and  C  may  be  liable  to 
creditors  of  intestate  for  such  delivery  of  goods, 
but  they  can  not  be  liable  for  it  to  widow  her- 
selt   ^v.i^ii^j4  Blf.liS,'36. 

14669.  An  administratrix  took  into  her  pos- 
Beasion  a  part  of  assets,  with  knowledge  of  her 
co-administrator,  and  converted  them  to  her  own 
nse.  Held;  though  administratrix  was  a  minor, 
her  co-administrator  was  not  liable  for  her 
deautatrU.  Id. 

V.  S«moT«],  Praetlce,  ete. 

14670.  The  remonl  of  an  Bdmlnlstntor 

can  only  be  procured  upon  a  written,  verified 
application,  to  proper  court,  of  some  person  in- 
terested in  estate,  or  his  co-administrator,  or  of 
a  surety,  specifying  statutory  grounds  lor  re- 
moval.   Vail  V.  Gimn,  55-59,  '76. 

14671*  An  averment  of  interest  in  estate  by 
virtue  of  a  judgment  against  estate  for  dol- 
lars and  cents,  is  too  vague.  Id. 

14672.  A  complaint  under  oath  charging  an 
•  administrator  with  having  failed  to  mue  out 
»mi  return  proper  inreatorles  and  sale  bills, 
as  required  by  sec.  34,  2  R.  S.  p.  265,  and  sec.  45. 
irf-  p.  257,  is  sufficient  to  authorize  the  removal 
of  defendant  for  neglect,  under  sec.  2^  2  R.  S.p. 
252.  Paeev.  Qppenheim.  12-633,  '69.  (a  B.  S. 
'81,  224^  2260,  2270.) 

1#67S.  An  fnTentoiT  and  ap|wal8Cinent 
wider  the  proTlsIons  of  2  R  8.  p.  279,  in  re- 
gard to  the  "disposition  of  estates  not  worth 
over  S300,"  do  not  dispense  with  necessity  of 
same  by  an  administrator  subsequently  appoint- 
ed. Id. 

14674.  Such  lATeatoiT  and  appnilsenent 

is  not  conclusive  on  question  of  value  of  proper- 
ty. Id. 

14675.  The  widow  of  a  deeedevt  has  suffi- 
cient interest  in  his  estate  to  authorize  her  to 
apply  for  removal  of  administrator.  Eeam  v. 
Buehamuty  15-438  '60;  Ihie     Oppenhan,  12- 

533,  '59. 

14676.  Neglect,  on  part  of  administrator, 
to  file  an  account  for  nearly  a  year  after  time 
fixed  by  court  for  that  purpose,  he  having  mon- 
ey in  his  hands  belonging  to  estate,  and  not 
|Mid  over  according  to  law,  is  sufficient  of  itself, 
to  an^orize  his  removal.   Euau  v.  Btidumaa, 

14677.  Petition  for  removal  of  an  adminis- 
trator, filed  in  vacation.  The  clerk  gave  notice 
of  the  suit  by  publication.  Held;  order  of  court 
for  such  publication  unnecessary ;  the  record 
being  silent,  it  may  be  presumed  that  notice  was 
issued  upon  proper  afiidavit  No  citation  was 
necessaiT^.    OraSb  v.  Atwod,  10-331,  '68. 

14678.  In  a  proceeding  to  remore  an  ad- 
ministrator, for  failure  to  inventory  the  estate, 
no  other  pleadings  for  either  party  than  sworn 
application,  are  authorized.   The  removal  is 


not  mandatory  and  very  much  within  discretion 
of  court.     WiUiams  v.  Tobias,  87-345,  '71. 

14679.  Action  by  A  "as  executor  of  the  es- 
tate of"  B,  on  a  note  payable  to  A,  "executor 
of  estateof"  B;  answer,  that  since  making  of 
the  note,  plaintiff's  letters  testamentary  had 
been  revoked  •  *  •  and  that  note  •  •  •  is 
property  of  estate  of  B,  and  not  property  of  A. 
Held;  answer  good.  Letteh  v.  Lewu,  88-160,  *71> 

14680.  Seeuon  784.  A  railroad  company, 
causing  death  of  decedent,  is  a  proper  party  to 
petition  court  for  a  revocation  of  letters  of  ad- 
ministration of  decedent's  estate.  Jeff.  B.Co.y. 
&nyii«,  86-477, '66.    (v.  R.  8. '81,  284.) 

14681.  <^WBrei  whether  the  statute  which 

{trovides  that  a  duly  authenticated  copy  of  his 
etters  of  adminbtration  "  shall  be  all  the  evi- 
dence necessary  to  establish  such  right,"  should 
be  construed  to  mean  that  sucfa  evidence  is  con- 
clusive. Id. 

14682.  It  seemg  that  when  letters  of  adminis- 
tration are  issued  in  a  county  where  the  grant- 
ing of  them  is  not  authorized  by  statute,  court, 
in  which  they  are  issued,  may,  upon  its  own  mo- 
tion, institute  proceedings  to  set  them  aside,  or 
it  may  be  done  hy  any  one  interested  in  anywise 
in  estate,  or  on  the  sug^tion  of  an  omtcweurHB. 
Id. 

14688.  The  Jurisdiction  of  the  conrt  to  grant 
letters  of  administration  is  derived  from  the 
statute,  and  can  only  be  exercised  in  the  cases 
provided  for  thereby.  Id. 

14684.  A  and  B  were  named  in  will  as  the 
executors  of  testator,  and  were  appointed  execu- 
tors, with  will  annexed.  B  resided  in  Toledo, 
Ohio,  at  time,  but  removed  subsequently  to 
Chicaso.  A  died.  One  of  heirs  and  legatees 
moved  that  B  be  removed,  and  that  an  adminis- 
trator, with  will  annexed,  be  appointed,  as  no 
executor  or  administrator  remained  in  stete  to 
complete  administration.  Held;  to  such  appli- 
cation it  is  no  defense  that  B  h^  removea  to 
Chicago,  where  a  large  portion  of  estate  of  de- 
ceased remained,  for  greater  convenience  in  dis- 
charge of  duUes  of  his  trust  Roing  v.  Ewiag, 
88-390,  '71. 

14686.  Action  of  the  lower  court  In  remoT- 
li^  an  adndnlstrator}  in  doubtful  cases,  will 
not  be  interfered  with  by  a  C.  WhitekaU  v.  iSkUe, 
10-30,  '62, 

14686*  The  S.  C.  will  not  review  an  order  of 
court  remoTln;  an  administrator  from  his 
trust,  when  no  exception  was  taken  to  such  or- 
der.  El  Parte  Simpion,  65-416,  '76. 

14687.  Where  executors,  appointed  in  a  will 
to  carry  out  a  charitable  trust,  are  discharged 
from  their  trust,  a  court  of  equity  may  appoint 
other  trustees  to  take  charge  of  bust.  Citjf 
Rtchvumd  v.  State,  6-334,  '54. 

14688.  Letters  of  administration  granted  in 
vacation,  within  thirty  days  after  die  intestate's 
death,  to  any  other  person  than  his  widow  (she 
not  haviogrelinquislied  in  writing  her  right  to 
administer,)  should,  on  her  application,  oe  re- 
voked at  next  term  of  probate  court,  and  letten 
granted  to  her.  MUh  v.  Chrter,  8  Blf.  203,  '46. 

14689.  The  probatecourt,whensatisfiedthat 
any  removed  executor  or  administrator  has  as- 
sets in  his  hands,  can  compel  payment  or  deliv- 
ery thereof  to  administrator  or  executor  entitled 
thereto,  by  attechment  or  distress  infinUe;  but 
such  court  is  not  authorized  to  make  compulsory 
order  in  fkvor  of  such  removed  administrator  or 
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executor  against  his  successor  for  a  balance  due 
by  estate  to  former.    KeUy  v.  Weddie,  1-650,  '49. 

14690*  If  adminiatrator  be  sued  for  debt  of 
intestate,  and  after  commencement  of  suit,  his 
letters  of  administration  be  revoked,  he  may 

{lead  such  rerocatlon  in  bar  of  further  action, 
r filed  before  anj  contlnnance,  the  form,  viz: 
"  That  plaintiff  ought  not  further,  etc.,  because 
he  (defendant^  says  that  tinee  the  eonmenement  of 
themU"  etc»  IS  proper.  JfontaoB  t.  Oonea,  7  Bli. 
693, '46. 

14691.  irP.  C.  revoke  letters  of  adminis- 
tration, it  must  be  presumed,  till  contrarj  ap- 
pear, that  same  court  had  panted  them.  State 
v.  JbAfwm,  7  m  628, '45. 

14692.  Therranoval  of  an  administrator  can 
onl^  be  procured  upon  a  written,  verified  appli- 
cation, to  proper  court,  of  some  person  interested 
in  estate,  or  his  co-administrator,  or  of  a  surety, 
specifying  statutory  groands  for  removal.  VaU 
r.  Qiran,  56-59,  76. 

14698.  An  averment  of  interest  in  estate  by 
virtue  oi  "a  judgment  a^inst  the  estate  for  — 
dollars  and  —  cents  "  is  too  vague.  Id. 

n.  UabtUt7. 

14694.  Mere  delay  in  closing  up  an  estate, 
caused  by  demands  of  executor  for  credits  irhich 
court  properly  disallows,  will  not  justify  court 
in  Qhargiog  interest.  Ihi^tnur  v.  Dujour,  28-421, 
'67. 

14696.  A  note  executed  and  signed  by  A  B, 
administrator  of  estate  of  C  D,  is  binding  on  A 
B  individually^  and  not  estate  of  decedent. 
OonUhxeaite  v.  Fini  National  Bank^  67-268,  77. 

14696.  Also,  if  such  note  is  given  in  renewal 
of  a  note  of  decedent.  Id. 

14697.  Also,  if  an  executor  or  administrator 

Sromises,  in  writing,  to  pay  a  particular  debt  of 
ecedent,  in  consideration  of  having  received 
assets,  he  is  individually  liable  on  receipt  of 
said  assets.   Outer  v.  Zfbnuu,  8-213,  '61. 

14608*  A  I^teeand  heirs  may  maintain  an 
action  against  an  executor  of  an  estate,  for 
fraudulent  allowance  and  payments  of  credi- 
tors' claim,  knowing  it  to  be  unjust,  and  that  by 
such  payment  assets  of  estate  would  be  so  re- 
duced as  to  be  insufficient  to  pay  their  interests. 
They  could  not  appeal  from  an  order  of  court 
making  allowance,  and  had  an  interest  La»- 
outer  V.  Gould,  46-397,  74. 

14699.  Such  action  may  be  maintained  by 
l^tee  alone.    Bell  v.  Ayers,  24-92,  '65. 

14700.  In  such  action,  if  the  executor  is  de- 
ceased, administrator  of  executor  is  not  a  neces- 
sary party,  unless  it  is  shown  that  executor  had 
appropriated  assets  of  estate.  Id* 

14701.  A  debtor  to  a  decedents  estate  made 
an  orer-payment  to  the  administrator,  which 
was  not  discovered  by  him  till  after  estate  was 
finally  settted.  He  brought  suit  against  admin- 
istrator personally.  Hdd ;  not  liable.  The 
claim,  if  any,  was  against  estate.  Beff  t.  Xems, 
44-129,  73. 

14702.  A  guardian  mar  maintain  an  action 
against  an  execntor  of  an  estate  holding 
property,  left  to  his  wards  their  ancestor, 
which  exceeds  the  amount  of  liabilities  of  testa- 
tor, to  recover  means  for  snpport  and  educa- 
tion of  the  wards,  under  sec.  1^,  2  Q.  &  H., 
620.  Miller  v.  Ihty,  86-521,  '71.  («.  K,  S.,  '81, 
2380.) 

14708.  An  administrator  is  not  personally 
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liable  for  costs  incurred  in  an  action  proaecat<<l 
by  him,  in  a  fiduciary  capanity.  OwmotMA  v> 
T.  W.  &  W.  R.  O).,  49-145,  74 ;  Emm  y/Seeh 
land,  84-112,  '70. 

14704.  An  action  for  damages  against  om- 
as  executor  de  son  tort,  sounds  m  A>rionly; 
and  if  plaintiff  recover  5  dollars  or  more^  he  is. 
entitled  to  judgment  for  costs  generally.  .BnNM. 
V.  SuUimn,  22-359,  '64. 

14706.  When  an  administrator  sues  for  the 
recovery  of  the  possession  of  property  of  estate, 
he  is  not  liable  for  costs.  StaU  v.  RUter,  20-406, 
'63;  Oooper  v.  Thatcher,  3  Btf.  69,  '32;  id.  239; 
damson  v.Wamer,  1  Blf.  38^  '26;  1  Blf.  251. 

14706.  Butif  a  judgment  be  rendered  against 
him  for  costs,  thou^  erroneously,  he  is  liable 
therefor  until  it  be  set  aside.  &aU  v.  KUetf 
mpra. 

14707.  If  he  might  have  sued  in  his  own. 
name,  as  on  a  contract  with  himself,  or  for  tro- 
ver and  conversion  of  goods  of  estate,  in  his  own 
time,  or  when  be  officialW  brings  a  wrong  action, 
is  guilty  of  willful  deunlt,  or  sues  on  a  con- 
tract knowing  it  to  be  annulled,  he  must  pay 
costs.    Morrison  v.  Warner,  1  Blf.  385,  *26. 

14708.  In  an  action  on  a  claim  against  an. 
estate,  it  is  proper  to  decree  "  the  costs  to  be 
levied  of  the  goods  of  the  estate  if  any,  other- 
wise of  the  goods  of  the  administrator.  Orrae 
V.  Hcpkiat,  mpra. 

14209.  Where  there  is  an  averment  that  ad- 
ministrator had  possession  of  decedent's  land,  it- 
will  be  presumed  that  it  was  a  l^al  pooococion. 
Bua  V.  Oea-k,  28-648,  '64. 

14710.  Without  showing  affirmatively  that 
heirs,  etc.,  were  not  present,  etc.  Quynn  v.  Joml 
12-486,  '59. 

14711.  Where  an  administrator  makes  a  dis- 
tribution of  assets  before  expiration  of  one  year 
from  time  of  his  appointment,  he  misapplies- 
moneys  of  estate,  and  to  that  extent  commits  a 
detxutemL  In  snch  case,  administrator,  and  also 
any  person  who,  with  full  knowledge  of  misap- 
plication, has  received  from  him,  directly,  such 
moneys,  is  liable  thereforor  to  any  creditor 
other  person  interested  and  injnred  tberehy. 
fleece  v.  Jones,  71-340, '80. 

14712.  If,  without  authority  by  will,  execu- 
tor conveys  with  covenants,  such  covenants,  if 
bindii^  at  all,  are  personal.   Jbnei  T.  2he,  71- 

^4718.  A  will  as  follows:  "I  give  and  be- 
queath to  my  daughter  L  $760,  to  be  paid  to 
her  at  such  times,  and  in  such  sums  as  she  may 
be  in  need  of  it ;  but  put  it  not  into  the  hands  it 
her  husband,  as  I  will  it  to  be  kept  clear  from 
all  his  claims."  A  was  nominated  in  will  as  ex- 
ecutor, and  was  so  appointed.  Hdd;  whenever 
funds  were  converted  into  cash,  and  fact  existed 
that  she  was  in  need  of  whole,  or  any  part  of 
said  legacy,  to  supply  her  reasonable  wants,  con- 
sidering her  sex  and  situation  in  life,  she  was 
entitled  to  demand  and  receive  from  A  what 
was  thus  needed.  Held  ;  If  A  had  used  said 
money  to  great  profit  to  himself,  and  had  made 
a  final  settlement  and  had  obtained  his  dis- 
charge, without  accounting  for  any  such  profit^ 
she  is  entitled  to  have  settlement  set  aside.  ZeA 
V.  Reed.  69-319,  '79. 

14714.  An  executor  or  admlnlstrmtor  is 
not  chargable  for  Interest  for  failure  to  pay 
money  collected  into  court  when  no  order  of 
court  was  made  therefor,  nor  for  failure  to  re- 
port collections  in  absence  of  any  rule  or  ordo 


Digitized  by 


EXECUTORS  AND  ADMINISTRATORS  VI. 


671 


of  conrt  reqairing  it  iMimr  t.  DiiAwr,  28- 
421,  '67. 

14715.  Mere  delay  in  closing  up  an  estate, 
when  it  does  not  appear  needless,  or  that  execu- 
tor made  anypro6t  out  of  funds  of  estate  will 
not  authorize  computatioD  of  interest  against 
executor.  Id, 

14716.  One  exercising  such  a  trust  is  liable 
for  interest  when  he  has  improperly  kept  bene- 
ficiaries out  of  use  of  their  mone^.  Mere  dela^ 
in  finally  settling  estate  is  sometimes  ortma/oete 
evidence  of  this.  But  tbb  is  govemea  by  cnar- 
acter  of  estate  and  trust.  Id. 

14717.  When  there  was  a  delay  of  ten  years 
in  settlement  of  an  estate,  and  no  reason  uiere- 
for  showDj  and  administrator  had  used  moneys 
of  estate  in  his  private  speculations,  and  had 
refused  to  account  to  master  for  result  of  these 
speculations,  administrator  can  not  complain 
that  master  computed  interest  against  him 
from  one  year  after  granting  letters.  He  should 
have  been  chai^^  with  compound  interest. 
Jokimm  T.  Hedriek,  88-129,  '70. 

14718.  An  administrator,  having  resigned 
his  trust,  and  baring  failed  to  pay  over  money 
in  his  hands  Iwlongmg  to  estate,  may  be  saed 
by  administrator  d.  b.  n.  without  a  demand. 
Lane  v.  Staie,  27-108,  '66. 

14719.  Admiuistratois  ought  to  be  held  to 
adopt  such  precautions  against  loss  of  property 
by  nre,  as  prudent  men  are,  under  similar  cir- 
cumstances, accustomed  to  exercise;  tbat  is, 
reasonable  care.  RvbotUmv.  Morrow, 

147S0.  If  neighbors,  owning  same  kind  of 
property  (mill  property),  as  tiiAt  of  which  ad- 
miniBtrator  had  cha^  did  not  insure  because 
of  high  rates,  he  can  not  be  held  to  greater  care. 
Id. 

14721.  Contempt  consists,  under  sec.  161  of 
decedents'  estates  act,  2  B.  S.  '76,  549  (B.  a  '81. 
2300,  2255),  of  embezzlement  or  concealment  of 
goods  of  estate,  and  a  refusal  to  answer  upon  ex- 
amination, or  to  deliver  up_  such  property,  or  to 
secure  persons  interested  in  sucn  estate,  with 
ten  per  cent   Ez  FtarU  Wright,  65-504,  *79. 

14782.  It  was  will  of  a  testator  Uiat  certain 
moneys  be  loaned  oat,  and  interest  be  appropri- 
ted  to  education  of  his  two  sons.  The  executors 
received  the  money,  and  refused  to  apply  inter- 
est thereon  to  education  of  sons.  For  such 
breach,  executor  is  liable,  under  statute.  (2  B.  S. 
'76,  p.  549,  sec.  162 ;  v.  B.  S.  '81,  2458.)  Heady 
V.  ^tU.  60-316,  '78. 

1472S.  A  BOiinDieiit  wag  pUeed  on  the 
grave  of  a  decedent  at  request  of  his  mother, 
who  gave  her  note  for  price.  The  administra- 
tor had  no  agency  in  matter,  and  made  no  prom- 
ise to  pay.  Held;  party  fumisbing  monument 
could  not  maintain  an  action  against  adminis- 
trator to  recover  its  value.  Lerch  v.  Bmrneii,  44- 
381,  '73. 

14724.  An  action  against  a  party  personally 
in  replevin  will  be  defeated,  if  defendant  proves 
right  of  possession  in  bim  as  administrator  of 
an  estate  to  which  property  in  controversy  be- 
longs.   JJfwev.  Oak,  68-278,  77. 

14725.  In  sucb  a  case  it  is  erroneous  to  in- 
struct the  jury  tbat  if  defendant  had  possession 
of  pn>perty  in  controversy  and  claimed  in  bis 
capacity  as  administratoriplaintiffcan  not  main- 
tain an  action  in  replevin  against  him  in  his  in- 
dividnal  capacity.  Id. 

14786.  An  administnitor  can  not  commit  a 
ton,  as  an  administrator }  U  he  commits  a  tort, 


he  is  liable  as  an  individual.  Id-  HamleinB  v.. 
KimbaU,  57^2,  '77. 

14727.  Executors  and  admlnigtrators  are- 
personally  liable  to  attorneys  at  law  for  legal 
services  rendered  in  transactions  of  business 
connected  with  settlement  of  decedent's  estate,, 
in  absence  of  any  special  agreement  by  such  at- 
torney to  look  to  such  estate  alone  for  payment. 
Long  V.  Rodman,  58-56,  '77. 

14728.  The  executor  or  administrator  shall 
be  allowed  therefor  by  proper  court.  Id. 

14729.  The  attorney  has  an  option  to  loolc  to 
either  party  for  his  satisfaction.  I/OTtg  v.  Rod- 
man, sworn,-  Ifave  v.  Sahum,  51-159,  '75, 

14780.  It  is  duty  of  administrator,  after  he 
has  paid  expenses  of  administration  of  last  sick- 
ness, and  01  funeral,  to  apply  whatever  assets 
are  left  upon  payment  of  liens  on  realty.  Not 
doing  so,  and  navin^  allowed  realty  to  be  sold' 
to  pay  lien,  widow  is  entitled  to  same  portion 
in  such  assets  as  she  would  have  had  in  lot,  if 
assets  bad  been  applied  so  far  in  dischaige  of 
lien.    Morgan  v.  SackeU,  57-580,  '77. 

14781.  A  note  executed  and  signed  by  A 
administrator  of  estate  of  C  D,  is  binding  on  A 
B  individually  and  not  the  estate  of  decedent. 
Comikwttiie  v.  First  Nat'l  BaniL  67-268.  '77. 

14782.  Also,  if  such  note  is  given  in  renewal 
of  a  note  of  decedent  Id. 

14788.  Also,  if  an  executor  or  administrator 

Sromises,  in  writing,  to  pay  a  particular  debt  of 
ecedent,  in  consideration  of  having  received 
assets,  he  is  individually  liable  on  receipt  of  said' 
assets.    Cbrterv.  Thomas,  8-213, '51. 

14784.  Petition  in  the  P.  C.  against  an  ad- 
ministrator for  payment  of  a  judgment  against 
his  intestate,  allying  waste,  etc.,  was  filed  In  '42, 
and  before  the  expiration  of  a  year  from  time  of 
defendant's  appointment  as  administrator.  Hdd,' 
without  evidence  of  waste,  suit  could  not  be  sus- 
tained. Lewis  V.  Houston,  7  Blf.  335,  '44. 

14785.  Statute  of '22,  enacting  that  no  mis- 
pleading or  lack  of  pleading  should  thereafier  ren- 
der an  executor  or  adminbtrator  personally  lia- 
ble, has  no  application  to  a  judgment  renderod 
previously.    Martindale  v.  Moort,  3  Blf.  275,  '33. 

14786.  Auets.  A  replication  to  a  plea  of 
plene  adminitiravU  as  to  the  goods  of  testator,  that 
the  testator,  at  the  time  of  his  deatli,  was  seized 
of  real  estate  which  defendant,  if  necessary, 
could  have  reduced  to  assets  for  payment  of 
debts,  is  bad  on  general  demnner.  Joiner  v. 
Saaden,  5  Blf.  378,^40. 

14787.  ir  a  third  person  he  faidaced  to  par- 
ehase  assignment  of  a  note  due  from  an  Intes- 
tate's estate,  b^  promise  of  administrator  that 
it  shall  be  paid,  promise  is  not  within  statute 
of  frauds,  and  administrator  is  personally  liable 
to  assignee.  Hackkman  v.  MOtr,  4  Blf.  823,  *S7. 
Cf.  84-444:  46-«0. 

14788.  Admfntgtraior  of  an  admlntgtrator^ 
for  a  deoatlavU  of  latter,  is  liable  to  creditors, 
and  not  administrator  o.  6.  n.  of  estate  of  first' 
intestate.    Youna  v.  KmbaU,  8  Blf.  167,  '46. 

14789.  An  administrator,  in  case  of  an  ap- 
peal from  a  judgment  aminst  an  intestate,  exe- 
cuted an  appeal-bond.  The  appellee  obtained 
a  judgment  on  appeal,  to  be  levied  of  intestate's 
goods.  In  an  action  on  appeal-bond,  defendant 
proved  that  estate,  at  time  of  judgment  on  ap- 
peal, was  insolvent.  Hdd;  plaintifi'  could  not 
recover.   Eocau  v.  Adam^  4  Blf.  68,  '85. 

14740.  A  and  B,  having  been  partners,  dis- 
solved pu:tnenhi|i,  and  B  received,  and  nnder- 
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took  to  collect  and  account  for  partnership 
-claims.  B  died,  and  uncollected  claims  came 
into  hands  of  his  administrator.  Complaint 
hy  A  against  administrator,  for  having  care- 
IcbsIt  lost  claims,  to  plaintiff's  damage,  etc. 
Meld;  suit  would  lie.   Brandon  t.  Judah,  7-545, 

14741.  The  statute  ol  '43  authorizes  a  party 
interested  in  an  estate  to  institute  a  suit  in 
wnityj  against  administrator,  for  waste  or  mal- 
ttaministration.    Persons  v.  Cron^  8-167,  '50. 

14742.  Also,  on  bis  bond  against  his  snietifls. 
Anthony  t.  2fef^,  2-211,  '60. 


TIL  Breuh  «r  BonL 

14748.  An  administrator  of  a  decedent's  es- 
tate, and  sureties  on  his  bond,  are  liable  for  as- 
sets of  estate  converted  hy  administrator  to  his 
-own  use,  and  in  a  complaint  therefor,  it  is  not 
neeessarr  to  ollere  a  demand.  Nelson  v.  Cor- 
Kin,  5»-489,  77;  Jeff.,  etc.,  JR.  Co.  v.  Gent,  85- 
89,  71 ;  Robimon  v.  Skipworth,  28-311,  '64;  Fer- 
S«ton  V.  Dunn,  28-58,  '67 :  Spencer  t.  Morgan,  ft- 
146,  '54  ;  Lane  v.  State,  24-421.  '65. 

14744.  Neither  he,  in  his  official  capacity, 
nor  his  sureties,  are  liable  for  proceMS  re- 
-ceived  and  converted  by  him  from  sale  or  lease 
of  realty.   Hankim  v.  KimbaM,  77. 

14746.  Nor  for  crops  planted  and  grown 
iifter  the  death  of  decedent  Rodman  t.  BoA- 
»nan,  54-444,  '76. 

14746.  Money  so  received  and  converted  is 
no  part  of  estate.  HattJcmi  v.  funio//,  m^ra; 
Boaman  v.  Hodman,  eupra. 

14747.  When  it  was  will  of  a  testator  that 
■certain  moneys  be  loaned  out,  and  the  interest 
be  appropriated  to  education  of  his  8ons,exeGutor 
having  such  moneys  and  interest  thereon,  and 
one  of  sons  having  gone  through  his  collegiate 
•course  and  completed  his  education,  such  sou 
is  entiUed  to  recorer,  on  the  execntor's 
bond,  reasonable  expenses  of  such  education, 
leas  any  amount  whicn  the  executor  may  have 
expended  or  advanced  for  purpose  of  educating 
sons,  not  to  exceed  reasonable  interest  on  fund. 
Heady  v.  StaU,  60-316,  78. 

14748.  When  it  is  the  will  of  a  testator  that 
certain  moneys  to  be  loaned  out  and  interest 
appropriated  to  education  of  his  sons,  and  one 
of  sons  had  (wmpleted  his  education,  and  ex- 
ecutors refuse  to  appropriate  interest  to  his  ed- 
ucation, it  is  not  necessary  for  the  son  to 
wait  till  the  final  dlstrfbntion  of  the  estate, 

for  such  appropriation,  before  bringing  suit  on 
executor's  bond  for  violation  of  duties  of  his 
trust.    Headv  v.  ^ate,  60-316,  '78. 

14749.  Nor  will  he  be  limited  to  amount 
expended  for  such  education  during  his  mi- 
nority. Id. 

^  14790.  Suit  upon  an  executor's  bond,  aver- 
ring for  breach  that  executor  did  not  perform 
conditions  of  his  bond,  in  this;  that  without 
authority  so  to  do,  he  loaned  moneys  of  his  in- 
testate to  one  A,  taking  her  note  therefor ;  that 
afterward  be  procured  one  B  totiign  said  note  as 
surety,  for  purpose  of  enabling  him  to  settle 
estate,  and  with  agreement  when  estate  was  set- 
tled, £  should  be  released  as  surety,  and  execu- 
tor become  surety  thereon  in  his  stead:  that, 
concealing  circumstances  under  which  B  had 
been  induced  to  execute  note  as  surety,  and,  in- 
■solvency  of  A,  executor  had  pzocored  P.  C,  to 


accept  note  as  money  in  final  settlemeot'  of 
estate,  and  afterward  refused  to  become  surety 
on  said  note;  that  in  a  suit  on  not^  B  was  dis- 
charged on  account  of  circumstances  ander 
whicn  his  signature  was  procured,  and  said  A 
was  insolvent;  prayer,  settlement  be  set  aside, 
etc  Hdd;  tliat  circumstances  under  wlUck 
B's  signature  to  note  was  procured  did  not  ia- 
validate  note  as  to  him;  as  parol  agreement 
made  by  executor  could  not  be  given  in  evidence 
to  vary  terms  of  note.  Held;  that  note  beiog 
valid,  there  was  no  fraud  in  settlement  of  ex- 
ecutor ;  and  fact  that  collection  of  note  had 
been  defeated  does  not  a^t  case.  8tak  v. 
Ouerhtr/,  16-261,  '61. 

14751.  It  is  no  breach  of  an  ezecntoi^  hood 
that  he  n^leeted  to  inventonr  and  sell  the 

goods  of  his  testator,  wltm  they  hate  come  to  Ati 
knowledge.   Slate  v.  Seott,  12-529,  '59. 

14762.  In  a  suit  against  an  administrator 
and  his  sureties,  on  his  bond,  a  general  judgi^i 
is,  perhaps,  authorized  by  statute;  but  if  judg- 
ment should,  in  such  case,  be  entered  as  non- 
repleviable  by  principal,  and  repleviabte  hy 
sureties,  error  is  not  available  in  this  court, 
where  no  motion  was  made,  in  court  below,  to 
correct  judgment,  ^nnefl  v.  Siate,  16-145,  '60; 
Wooiery  v.  Voris,  id.  223. 

14768.  Suit  against  sureties  of  an  adminis- 
trator, on  a  bond  given  by  him  on  an  appllei- 
tton  to  sell  real  estate,  to  recover  proceeds  of 
land  sold.  Answer:  that  administrator,  in  hii 
lifetime,  fully  paid  and  accounted  for  all  of  said 
moneys,  except  sum  of  $892,  which  defendant, 
as  his  surety,  had  since  paid  in  fall.  Beph : 
that  after  payment  of  said  alleged  balance  by 
surety,  a  further  accounting  took  place  in  coort 
of  common  pleas,  in  matter  aaid  estate,  and  by  lie 
jvAgment  of  said  rmrt  taid  adminittrator  «a$  fomi 
in  arrears,  over  and  above  said  supposed  balance 
in  the  sum  of  $1,125.   Hdd;  reply  was  a  de- 

Earture,  as  money  therein  soiu/hl  was  not  sitown  to 
aveheeuoiproeeedtiif  real  estate kUL  BntAr. 
StaU.  17-506,  '61. 

14764.  The  sureties  upon  bond  given  by  ad- 
ministrator according  to  law  on  his  application 
for  sale  of  land  of  decedent,  conditioned  for 
faithful  accounting  and  proper  application  d 
proceeds  of  sale,  are  not  co-sureties  with  those  on 
first  and  original  bond,  and  are  not  liable  to 
them  for  contribution.  Salyen  v.  £osa,  16-ld(^ 
'60.  Cf.  47-310. 

14766*  Suit  hj  the  belrs  upon  a  bond  exe- 
cuted by  an  administrator,  witn  will  annexed 
by  order  of  court.  The  breach  assigned  wm, 
that  administrator  had  appropriated  to  his  own 
use  sum  of  $6,000  belonging  to  said  estate,  which 
was  in  his  hands  at  time  of  execution  of  bond. 
Held;  it  will  be  presumed  that  order  requiring 
ezecutionof  l>ona  was  authorized  by  law.  Held; 
sureties  on  second  bond  of  an  aaminiatraton 
are  liable  for  an^  breach  of  conditions  of  bond 
occurring  after  its  execution.  Held;  statute  au- 
thorizes a  suit  on  relation  of  heirs,  and  thatsnch 
suit  may  be  brought  before  removal  of  adminis- 
trator.   Owen  V.  Slate,  26-371,  '65.  Cf.  49-558. 

14766.  Action  against  an  administrator  on 
two  bonds  executed  by  him.  The  latter  wasex- 
ecuted  on  petition  of  sureties  of  former,  In  order 
to  have  themselves  released.  All  tlie parties, or 
their  representatives,  to  both  bonds,  weremsos 

Sarties  to  action.    Held  ;  proper  to  refuse  eri- 
ence  of  statements  of  administrator  at  time  of 
execution  of  second  bond,  respecting  time  when 
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defalcation  complained  of  occurred.  Lajte  v. 
iStelb  27-108,  '66. 

1*757*  The  filing  of  a  new  bond  in  answer 
to  application  of  sureties  on  first,  approval  of 
same  and  dismissal  of  application,  operate  as  a 
-discharge  of  such  sureties,  under  statute,  with- 
out an  order  of  court  in  terms  releasing,  though 
such  order  would  have  been  better  practice.  LaTic 
T.  Slaie,  mpra.    {v.  R.  S.  '81,  2252.) 

14758.  Ad  account  current  filed  by  adminis- 
trator nearly  two  years  after  second  bond,  show- 
ia^  a  balance  then  in  hands,  is  at  least  priina 
Jaae  evidence  that  such  balance  was  then  in  his 
hands  and  unconverted.  Id, 

14759.  The  failure  of  an  administrator  to 
make  and  exhibit  to  court  an  account  of  his 
tnist  creates  only  a  prt»M  facie  liability.  Such 
breach  can  not  be  cured  by  a  proper  exhibit 
after  ccmmencenient  of  a  suit  on  his  bond.  But 
fact  that  no  assets  came  to  hands  of  adminis- 
trator by  which  he  could  pay  claims  of  any  cred- 
itor will  constitute  a  bar  to  an  action  on  his 
bond  hr  soch  creditor.  Slaie  y.  White,  88-298, 
'70. 

14760.  Administrator,  with  consent  of  only 
heirs  of  decedent,  ail  of  age,  sold  real  estate  of 
decedent  to  pay  debts  (personalty  being  insuffi- 
cient), withont  |»r«carin|r  order  of  court. 
After  sale,  court  took  cognizance  of  it,  and  re- 
onired  administrator  to  give  additional  bond. 

;  administrator  and  sureties  bound  by  such 
bond,  to  account  to  creditors  and  distributees 
for  full  amount  of  proceeds  of  such  sale.  Fleece 
V.  Jones,  71-340,  '80. 

14761.  The  trust  of  an  administrator,  by 
his  original  appointment,  extends  only  to  duties 
imposed  by  sec.  19,  2  G.  &  H.  489;  and  bond 
then  given  covers  only  breaches  of  that  trust, 
Waroangy.  Clipp,  21-119,  '63.    (R.  S.  '81,  2242.) 

14763.  Complaint  by  heirs  of  decedent,  in 
aa  action  on  administrator's  bond,  alleged  that 
administrator  had  received  assets  of  value  of, 
etc.,  "which  he  converted  to  his  own  use,  and 
wholly  failed  to  account  for."  Held;  breach  as- 
signed was  auflncient.  State  v,  BernuU,  84-383, 
'6o;  Stak  V.  ScoU,  12-529,  '59. 

^  14768.  If  defense  relies  upon  an  alleged  depo- 
sition of  and  report  thereof  to  proper  court,  rec- 
ord of  such  court  should  be  made  a  part  of 
answer.   Stale  v.  Marshall,  20-287,  '63. 

14764.  When  joint  and  several,  a  suit  may 
be  maintained  against  one  or  all  of  obligors. 
Slate  V.  Bennea,  24-383,  '65. 

14765*  May  be  brought  by  heirs  of  intestate 
to  recover  for  assets  of  estate  converted  to  his 
•own  use.  Id. 

14766.  The  executor  paid  too  much  to  widow, 
and  paid  in  full  certain  claims.  Held;  in  an 
action  on  bond,  he  could  not  be  accountable  for 
"not  paying  money  into  court,"  or  for  "convert- 
ing the  money  to  his  own  use."  Stale  v.  Lmonds, 
29-137,  '68. 

14767.  An  action  may  be  maintained  by  an 
administrator,  d.  b.  n.,  against  former  adminis- 
trator jointly  with  executor  of  deceased  surety 
on  bond.    Myers  v.  Slate,  47-293,  '74. 

14768.  And  against  surety  alone  when  admin- 
istrator had  len  state.  State  v.  FMer,  9~M2, 
'57. 

14769.  Without  a  statute  authorizing  it,  this 
action  could  not  be  maintained  against  a  pre- 
decessor.  QnAam  T.  State,  7-470,  *56 ;  You^  r, 
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KimbaU,  8  Bif.  167,  '46;  Anthony  v.  M'CaU,  3 
Blf.  86, '32;  Slaie  v.  Gooding,  8  BIf.  567,  *47. 

147<0.  Ad  act,  authorizing  an  action  by  state 
on  relation  of  an  administrator  d.  b.  n.  on  the 
bond  of  his  predecessor  is  constitutional,  though 
bond  was  executed  prior  to  act.  Gmham  y.  Slaie, 
7-470,  'od. 

14771i  It  is  no  breach  of  the  condition  of  an 
executor's  bond,  that  he  neglected  to  Invent- 
ory and  sell  the  goods  of  Ins  testator,  urdess  they 
have  come  to  his  knowledge.  Ikaie  v.  SeoO,  12- 
529,  '59. 

14773.  In  an  action  by  heirs  of  decedent,  on 
the  administrator's  bond,  it  may  be,  ordered 
that  money  be  paid  into  court,  "until  the  fur- 
ther order  of  the  court."  If  estate  was  indebted, 
debts  may  be  paid  out  of  such  money.  Moore  v. 
State  49-568,  75. 

14778.  Co-administrators,  executing  a 
Joint  bond  to  state,  conditioned  that  they  shall 
faithfully  discharge  their  duties  as  administra- 
tors, become  sureties  for  each  other.  Moore  v. 
Staie,  49-558,  '76;  Brcuion.  v.  Stale,  25-82,  '65; 
Priehard  v.  State,  34-137,  '70.  (Overruled,  cf. 
Slaie  V.  Wyant,  infra.) 

14774.  Release.  Though  an  administrator, 
by  his  settlement  was  personally  released,  he  is 
still  liable  as  surety  of  bis  co-administrator  on 
the  bond.  Id.  (Overruled,  eapra.) 

14775.  One  co-administrator  or  co-executor 
is  not  responsible  for  assets  of  decedent's  estate 
received  by  other,  but  only  for  that  received  by 
himself.  Their  joint  bond  shall  be  considerea 
as  separate  bonds  and  thev  are  not  sureties  for 
each  other.  State  V.  Wyant,  67-25,  '79.  Cf.  Oifl 
v.  Eit-ing,  I  Blf.  301,  '24  ;  Ray  v.  Doughiy,  4  Blf. 
115,  '35 ;  Davit  v.  Walford,  2-88,  '60. 

14776.  If  an  executor,  payee  of  a  note,  with- 
out consent  of  surety,  should  release  any  B«mri- 
ties,  thereby  releasing  such  surety  on  note,  he 
and  Ais  sureties  will  be  liable  for  his  misman- 
agement. Slevxirt  V.  Davin,  18-74,  'C2. 

14777.  The  bond  given  by  an  administra- 
tor or  a  guardian  for  purpose  of  a  judicial  sale 
of  real  estate,  may  be  hrst  sued  upon  for  conver- 
sion of  such  proceeds  without  first  exhausting 
original  bond.   Shodi  r.  Staie,  '76. 

14778.  "The  original  bond  and  sureties  there- 
on do  not  secure  proceeds  derived  from  sale  of 
realty  on  application  of  guardian  or  adminis- 
trator. Colbum  V.  Stale,  47-310,  '74;  Worgang 
V.  Qipp,  21-119,  '63 ;  State  v.  Sleek,  21-207,  '63; 
Potter  y.  Stale,  28-607,  '64 ;  Beno  v.  Tyson,  24-56, 
'66.  (Salyers  v.  Boas,  15-130, '60;  &/ycr«  V.  State, 
5-202,  '54.  Overruled.) 

14779.  TJaless  an  administrator  sell  realty 
by  terms  of  a  will.  Beno  v.  IV*'"*)  ^pra-  The 
original  bond  of  a  guardian  is  liable  for  land 
sold  on  petition  of  a  third  party,  proceeds  of 
which  is  turned  over  to  him.  (Album  v.  Stale; 
supra. 

14780.  Widow.  A  executed  a  mortgage  to 
B,  in  which  his  wife  joined,  to  secure  payment 
oi  a  debt.  A  died  since  taking  effect  of  code  of 
'52,  his  wife  him  surviving,  and  said  debt  re- 
maining unpaid.  C  became  administrator,  and 
received  as  such,  assets  sufficient  to  pay  ex- 
penses of  administration,  expenses  of  last  illness 
and  his  funeral,  and  said  mortgage  debt.  But 
be  failed  to  pay  mortgage  debt,  and  suffered 
mortgage  to  be  foreclosed,  and  property  to  be 
sold,  and  applied  said  assets  to  payment  of  oUier 
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debts  not  lions  on  real  estate.  Held;  1.  It  was 
duty  of  administrator  to  pay  said  mortgaffe  debt 
out  of  said  assets,  and  that  his  n^lect  to  do  so 
constituted  a  breach  of  his  official  bond.  2. 
That  widow  of  A  had  a  rieht  to  havesaid  assets 
anplied  in  payment  of  said  debt  before  payment 
oi  general  debts,  and  vas  damaged  by  sucli  faiU 
ure,  for  which  she  liad  a  right  of  action  against 
him  and  liis  sureties  on  Tiis  otlicial  bond.  3. 
That,  so  far  as  a  widow  takes  by  descent  from 
her  husband,  nnder  proTisions  of  chapter  46, 1 
G.  &  H.  291,  she  takes  also  as  his  neir,  and 
therefore  she  may,  under  section  162,  2  G.  A  H. 
529,  maintain  an  action  against  an  executor  or 
administrator  on  his  Iwnd.  Stale  v.  Maaon,  21- 
171, '63.    (r.  R.  a  '81,  2458). 

14781.  After  judgment  against  administrator 
on  a  bond  of  intestate,  and  a  recovery  against 
him  in  an  action  on  that  iudgment,  suggesting  a 
demgtavU,  snrety  could  plead  pfene  odmuttafranl. 
Goodmn  v.  WUton,  I  BlfT 344^  *2&. 

14783.  At  common  law,  if  an  administrator 
when  sued  for  a  debt  of  intestate,  omit  to  plead 
pleneadminuiiravit,  and  judgment  be  given  against 
him,  assets  are  admitted;  and  he  can  not  after- 
ward plead  that  plea,  in  an  action  on  judgment 
suggesting  a  devaalamt.  Id. 

14788.  The  statute  of  '21  changes  this  rule 
of  the  common  law,  and  admits  the  plea ;  but 
does  not  extend  privilege  to  a  suit  on  adminis- 
tration-bond, to  recover  for  a  dmulavit.  Id 

14784.  A  l^atee,  dutributee,  or  creditor, 
nntil  his  claim  has  been  exhibited  and  estab- 
lished according  to  law,  and  payment  thereof 
has  been  refused  by  executor  or  administrator, 
is  not  a  party  injured  within  meaning  of  statute, 
and  can  nave  no  suit  for  his  benefit  on  executor's 
or  administrator's  bond,  the  declaration  on  a 
bond  of  an  executor  or  administrator,  cjuat 
show  relator  to  be  a  creditor,  l^tee,  or  distri- 
batee.  Eabm  v.  BenoSeU,  2  Blf.  52,  Cf  3 
Blf.  104. 

14785*  Statute  requiring  executors  and  ad- 
ministrators to  give  bond  with  surety,  imposes 
on  them  no  new  duties,  but  it  gives  additional 
remedy  to  creditors,  legatees,  and  petBons  enti- 
tled to  distribution,  and  a  creditor  can  not  sue 
on  an  administration-bond,  until  after  he  has 
obtained  Judgment  against  estate  of  intestate. 
EaUm  V.  Ben^etd,  2  Blf.  52,  '27.  (Probably  ovet^ 
ruled,  1-538 ;  :-634.) 

14786.  If  a  dfTfukmU  be  established  E^inst 
an  administrator.hissuretiescan  not  afterwards 
controvert  derasiavii.  Oov.  for  use  Newman  v. 
Shelby,  2  Blf.  26,  '26. 

14787.  If  an  administrator  lend  the  money 
of  an  estate  while  there  are  debts  to  pay,  without 
an  order  of  P.  C,  and  the  money  be  not  repaid, 
he  is  guilty  of  waste.  Slate  v.  JoAnson,  7  Blf.  528, 
'45. 

14788*  For  such  waste  a  suit  (without  a  pre- 
vious judgment),  may  be  brought  on  adminis- 
trator's bond,  on  the  relation  of  his  successor.  Id. 

147S9.  Executor's  bond  was  conditioned,  tliat 
if  A  should  well,  etc.,  perform  his  duties, etc.,  as 
executor  of  B,  deceaseo,  then  the  bond  to  be  void, 
etc.  Hdd;  surety  not  liable  for  any  previous 
acts  of  executor.   State  v.  Hood,  7  Blf.  128,  '44. 

Till*  Reports  and  Setflements. 

14790.  Reports  and  accounts  filed  by  an 
executor,  or  administrator,  until  final  settle- 
ment, are  not  conclusive,  either  for  or  against 


him.  They  are  prima  facie  correct,  but  frandsor 
mistakes  in  them  may  be  corrected.  State  v. 
WUeon,  51-96,  '75;  Goodwin  v.  Qoodmn,  48- 
584, '74. 

14791.  Fraud  or  mistake,  on  part  of  ejcecn- 
toror  administrator  in  making  final  settlement 
of  trust,  is  suBicient  ground  for  re-opening  such 
settlement.    Miller  v.  SteeU,  64-79, '78. 

1479:2.  The  current  or  partial  reports  of 
an  execotor  or  administrator  are  generally  er 
tMrfe  in  their  character,  and  for  this  reason  al- 
lowance by  court  of  such  reports  is  not  concin- 

sive  upon  heirs  at  law  or  devisees  of  decedent. 
Fraim  v.  MiUiaon,  69-123,  '77  ;  Oollin*  v.  TiUin, 
68-374,  '77;  Goodu-in  v.  Goodwin,  48-584,  74; 
Stale  V.  Brvteh,  12-381,  '59;  Sherry  v.  Sanibmy, 
8-320, 'o2;  Murdock  T.  Holland,  3  Blf.  114,  "32; 
Bmckenridge  v.  Holland,  2  Bit  377, '80;  wlflfliT. 
Oori-irf.  343,  '30. 

14798.  Final  settlements  of  an  adminlatn- 
tor  may  be  set  aside  for  fraud  in  inventory.  WaP 
V.Reavia.  13-294,  '59. 

14794.  A.,  as  administrator,  of  B,  filed  his^ 
account  for  a  final  settlement,  which  contaioed 
an  item,  on  credit  side,  of  an  account  of  oneC 
paid,  etc.  The  item  vras  supported  by  the 
account,  verified  b;  the  oath  of  C,  and  bis 
receipt  to  administrator  on  back  thereoL  The 
heirs  of  B  objected  to  this  item,  and  having  ap- 
peared, they  and  administrator,  by  agreement, 
submitted  validity  of  credit  to  court.  One  of 
heirs  having,  as  the  record  stated,  released  his 
interest,  was  offered  as  a  witness  and  excluded. 
The  trial  was  had  under  R  S.  '43.  HtU;  bu^ 
den  of  proof  was  on  heirs.  Hdd  ;  release,  even 
had  it  been  as  to  item  in  question,  would  not 
have  rendered  him  competent.  Sural  v.  Morgastr 
tt-369,  '65. 

14796.  A  having  procured  the  allowance  of 
a  claim  against  the  estate  of  B,  administrators 
appealed  therefrom  to  the  S.  C.  Pending  appeal, 
a  final  report  was  filed  bjr  the  administrator, 
showing  a  balance  in  their  hands,  which  was 
distributed  among  the  heirs,  and  the  estate 
finally  settled.  Complaint  by  A,  in  court  of  C 
P.,  to  set  aside  settlement  for  fraud,  averrii^ 
that  pendency  of  api>eal  prevented  him  from 
making  application,  within  three  years  after  set- 
tlement. TfWd;  court  of  C.  P.  had  jurisdicticii 
of  cause.  Held;  the  disability  mentioned  in  2 
R.  S.  sec.  116,  p.  275,  relates  to  the  competency 
of  party  interested  in  settlement  to  sue,  and  not 
alone  to  a  disability  to  prosecute  bis  claim  with- 
in three  years.  Held;  the  pendency  of  an  ap- 
peal from  allowance  of  a  claim  is  not  such  a 
disability,  nor  would  it  prevent  claimant  from 
instituting  proceedings  to  set  aside  the  settle- 
ment. Beard  v.  Piv£,  Oiurek,  Tom  gf  Am,  15- 
490,  '60.    {r.  R.  8.  '81,  2402,  2403.) 

14796.  A  claim  was  filed  and  allowed  agaiut 
an  estate.  On  appeal  to  S.  C.  allowance  was 
reversed.  Before  the  case  had  been  again  tried, 
administrator  made  final  settlement  of  estate, 
and  surplus  was  divided  among  heirs  of  dece- 
dent, of  whom  claimant  was  one.  After  receiv- 
ing his  share,  he  instituted  proceedings  to 
aside  the  settlement,  on  the  ground  that  bis 
claim  was  still  pending,  but  not  showing  any 
mistake  or  fraud.  Hdd;  complaint  bad.  iiw 
v.  Reed,  44-429,  '73. 

14797.  Where  final  settlement  has  been  made 
by  an  administrator,  any  party  interested  may 
appeal  from  C.  P.  to  C.  C.,  and,  for  illegality  in 
proceedings,  settlement  will  be  set  aside;  orfv 
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mifitake  or  fraud  settlement  may,  within  three 
years,  be  set  aside  by  court  in  which  it  was  made. 
Id. 

14798.  By  a  proviso  of  sec.  116,  2  R.  S.  276, 
a  suit  by  residuary  legatees  wilt  lie  in  C.  P.,  to 
set  aside  settlement  of  an  estate  for  a  mistake 
by  executor  in  failing  to  account  Camper  v. 
Hmelh,  10-528,  '58.    (r.  R  S.  '81,  2403.) 

14799.  Settlement  of  administrator  can  not 
t>e  Bet  aside  or  opened  up,  except  by  a  direct 
proceeding.    Barnes  v.  BarlteU,  47-1)8,  '74. 

14800.  Overpayments  by  an  administrator 
to  widow  and  heirs,  without  an  order  of  court 
to  that  effect,  are  without  authority,  and,  if  suf- 
ficient assets  have  not  come  into  his  hands  to 
repay  him  therefor,  or  for  his  senrices,  he  has 
no  remedy  at  law  or  equity  against  them  to  re- 
cover, as  payments  ave  voluntary  with  know- 
ledge of  estate.    E^l  v.  EiuA,  7-706,  '56. 

14801.  At  all  events,  complaint  should  show 
purposes  for  which  advancements  were  made 
that  court  may  judge.  JUeCYure  v.  MeQure.  19- 
185,  '62. 

14803.  If  amount  of  such  overpayment  vas 
allowed  by  the  probate  court  in  settlements 
made  upon  his  reports,  a  suit  to  recover  same 
shonld  oe  founded  on  allowance,  and  not  upon 
a  chai^  for  money  expended  in  administration. 
Id. 

14808*  The  money  of  wards  being  in  hands 
of  their  father's  administrator,  latter,  underdi- 
rection  of  guardian,  made  expenditures  of  money 
in  completion  of  distillery  in  which  heirs  had 
an  interest  by  descent.  Hdd;  administrator 
was  entitled  to  a  credit  upon  settlement  of  es- 
tate, so  far  as  his  expenditures  were  made  with 
reasonable  care  and  judgment  Powdl  v.  North, 
8-392,  '62. 

14804.  An  executor  4.  b.  n.  is  entitled  to 
credit  to  be  allowed  for  amounts  paid  by  him 
to  proper  ases  of  estate,  as  debts,  etc.  X«qcA  v. 
iVcAater,  85-415,  '71 ;  Seagan  v.  Long,  21-264,*63. 

14806>  Such  payments  may  be  shown  under 
ffenenl  denial.  Id. 

14806.  The  jurisdiction  of  courts  of  chan- 
cery extends  to  accounts  of  administrators, 
though  settled  in  probate  court,  if  there  be  evi- 
dently a  mistake  or  fraud  in  settlement.  Brack 
enridge  v.  Holland,  2  BIf.  377,  '30. 

14807.  Parties*  Action  by  heirs  against  an 
administrator  for  failure  to  account  Answer : 
Mrtain  heirs  of  B  were  interested,  and  ought  to 
be  joined  as  parties  plaintifT.  Reply :  that  B, 
for  a  value  consideration  by  way  of  advance- 
ment from  A,  bis  father  (the  decedent),  in  his 
lifetime,  assigned  his  interest  in  estate  to  said 
A,  in  writing,  which  writing  is  lost,  and  can 
not  be  set  out  Held;  the  heirs  of  B  ought  to 
have  been  made  parties.  Mun^y  v.  TiUy,  11- 
611,  *68. 

14808.  PrMtice.  When  objection  is  made  to 
allowance  of  final  settlement,  as  repiorted  by  an 
administrator,  latter  stands  as  a  jplaintiff  and 
objector  as  defendant  BromUee  v.  Hare, 

'78. 

14809.  In  such  a  proceeding,  it  is  a  mistake 
for  plaintiff  to  move  in  arrest  of  judgment, 
when  defendant  had  not  pleaded  any  set-off, 
counter-claim,  or  other  affirmative  pleading,  ask- 
ing a  relief.  Id. 

14810.  Such  motion  can  not  be  made  after 
judgment.  Id, 


reference  to  ultimate  completion  of  business, 
which  takes  estate  out  of  court,  and  not  to  last 
report  of  an  ou^^oing  executor  or  administrator 
resigning  before  his  trust  has  been  fully  per- 
formed. Parsons  v.  MU/ord,  67-489, '79:  jCom 
V.  Stale,  67-677,  '79. 

14812.  An  answer  setting  out  such  final  »• 
port,  and  its  approval  by  proper  court,  did  not 
constitute  such  "final  settlement,"  and  was  no 
bar  to  an  action  on  bond  of  such  executor.  Id. 

14818*  In  an  action  against  former  adminis- 
trator to  recover  money  due  estate,  alleged  to  be 
fraudulently  converted,  an  answer  averring  that 
his  final  report  had  been  filed  with,  and  accept- 
ed by,  poart,  and  defendant  dischai^ed  more 
than  three  years  before  bringing  of  action,  is 
sufficient   Sandert  v.  Loy,  61-298,  '78. 

IX.  Action  hj$  Fleadlnir,  ete. 

See  DeeedenV/  Estate,  III. 

14814.  Execntorfi  and  administratora. 
Where,  in  suit  by  executor  or  administrator,  on 
cause  of  acUon  arising  in  life-time  of  testatoror 
intestate,  defendant  pleads  in  bar,  plaintiff's 
representative  character  is  admitted.  Pollard  t. 
Buttery.  3  Blf.  239,  '33. 

148i5*  Substitution  of  administrator,  on 
death  of  intestate,  and  filing  amended  complaint 
by  him,  are  but  steps  in  continuation  of  origi- 
nal action.   Ewmsv.  Nealix,  69-148,  '79. 

14816*  Action  by  A  on  a  note  payable  to  A, 
"administrator  of,'' etc.  Held;  there  need  be 
no  letters  profert  The  words  **  adminUtrator 
of,"  etc.,  may  be  considered  as  descri^io  personce 
and  surplusage.  Cavp  v.  GUman,  2  Blf.  45,  '27 ; 
Savage  v.  Meriam,  1  Blf.  176,  '22.  Cf.  ifuf  V. 
Walicer,  1-193,  '48. 

14817.  Though  he  so  describe  himself  in 
declaration.    Hdm  v.  Van  VUel,  1  Blf.  343,  '25. 

14818*  Such  a  note  by  payee  may  be  of  course 
assigned.   Spedman  t.  Cbfterteon,  la-441,  '60. 

14819.  In  an  action  by  an  executor  or  ad- 
ministrator, profert  of  letters  Is  not  neces- 
sary* Oromwell  V.  Barnes,  58-20,  '77  J  Wycmty. 
Wyant,  88-48, '71. 

14820.  A  complaint  by  an  administrator 
in  an  action  on  a  note  made  payable  to  decedent, 
alleging  that  "it  is  due  and  unpaid,''  need  not 
allege  particularly  that  it  was  not  paid  to  dece- 
dent  Oromwelt  v.  Bama,  £8-20,  77. 

14821.  A  executed  two  notes,  "  bearing  ten 
per  cent  interest  yearly  from  date."  After  A's 
death,  two  persons,  at  request  of  his  executors 
and  payee,  computed  amount  of  notes,  a  part  of 
which  executors  then  paid,  and  gave  their  note 
for  balance.  Suit  by  executors,  alleging  mistake 
in  computation,  and  to  injoin  collection  of  note 
given  by  them,  and  recover  amount  overpaid. 
AeU  /  they  rould  maintain  such  action  in  their 
representative  capacity.  Held;  note  given  by 
tiiem,  if  enforcible  at  all,  would  have  been  col- 
lectible out  of  assets  of  estate  in  their  hands. 
Held;  persons  called  upon  to  make  computation 
acted  merely  as  clerks,  and  not  as  arbitrators; 
parties  were  not  bound  by  their  conclusion. 
Qrime«  v.  Blake,  16-160,  '61. 

14822.  In  a  bill  by  adminlstratorstofore* 
dose  a  mortgage  given  to  intestate,  they  de- 
scribed themselves  "as  administrators  of  the 
goods,"  etc.,  "which  were  of"  the  intesUte, 
giving  his  name,  that  on,  etc.,  he  died  int^tate, 


14811.  The  final  settlement  contemplated  by  and  that  complainants  were  duly  appointed, 
■ec.  116, 2  R  a  '76, 637,  (v.  B.  S.  '81, 2402-3),  has  ■  etc.   Held/  it  sufficiently  appeared  that  corn- 
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pIunaDts  were  adminititrators.  Englith  t. 
Seche,  '54. 

14828*  Action  on  note  and  to  foreclose  mort- 
gage by  A  against  B,  t}ie  maker,  and  C,  The 
intestate  payee  left  A,  as  widuw,  and  C,  as  heir, 
of  full  age,  who  amicably  settled  the  estate,  A 
taking  such  note.  The  administrator  had  set- 
tled estate  and  been  discharged,  court  approving 
settlement  between  A  and  C.  Complaint  alleged 
these  facts:  Held;  on  demurrer,  good.  H3d; 
adminiatrator  was  not  a  necessary  or  proper 
party.    WeMer^d  v.  Spetuxi;  61-339,  78. 

14834.  The  question  of  capacity  of  plaintiff 
to  sue  as  executor  or  administrator,  can  not  be 
rai»wd  by  demurrer.  Langsdak  v.  Girton,  51-9!*, 
75. 

14825*  And  only  by  a  sworn  answer  in  abate- 
ment. XoUe  V.  Libberif  84-163,  70;  KdUy  v. 
Lore.  85-106.  71. 

14826.  WF,  administrator  of  the  estate  of  S, 
having  committed  waste,  died,  and  M  F  admin- 
istered W  F'a  estate.  M  F  and  othen  fraudu- 
lently appropriated  last-named  estate  to  their 
owD  use.  The  heirs  at  law  of  S  obtained  a  de- 
cree in  chancery  against  M  F,  and  said  others. 
Sot  said  waste,  etc.  Held;  administrator  of  S 
could  neither  sue  in  chancery  forsaid  waste,  etc.. 
Dor  enforce  said  decree.  Ferguson  v.  Sweeney,  6 
Blf.  547,  '43. 

14827.  Section  784  of  code,  giving  a  right 
ef  action  to  the  personal  representative  of  a  de- 
•edent,  whose  death  was  caused  by  a  wrongful 
act  or  omitwion  of  another^  gives  a  remedy  bath 
to  resident  and  foreign  citizens.  J.  M.  &.  I.  R. 
Co.  V.  Hendricks,  41-48,  72.    (r.  R.  8.  '81,  284.) 

1482H.  Foreign  administrators  may  main- 
tain such  actions.  Id. 

14829>  The  names  of  heirs  or  parties  en- 
titled to  money,  need  not  bealleged  in  complaint. 
Evidence  should  show  that  there  are  such  parties. 
The  husbands  of  daughters  need  not  be  joined. 
Id. 

14880.  The  right  of  action  is  in  representa- 
tive, liie  action  will  not  lie  if  tliere  are  no 
rartiea  entitled  to  fund.  I.  P.  St  C-  R.  0>.  v. 
Kedy,  28-133,  '64. 

14881.  It  is  better  practice  to  have  names  of 
parties,  so  entitled,  in  complaint.  Id. 

14882.  An  administrator  can  Maintain  an 
aetlimfor  injury  done  to  a  leasehold  estate,  and 
for  trespass  upon  land  committed  during  life- 
time of  intestate  and  any  suit  with  respect  to 
personal  estate,  which  decedent  could  have  pros- 
ecuted in  his  lifetime.  Smith  v.  Dodds,  85-452, '71. 

14838.  The  administrator  of  a  decedent, 
either  in  case  of  a  domestic  or  a  foreign  will,  can 
not  maintain  an  action,  either  separately  or 
jointly  with  heirs,  to  contest  validity,  and  resist 
or  set  aside  probate  of  such  will.  Error  in  brin^ 
ing  such  action?  may  be  reached  by  motion  in 
arrest,  or  by  assignment  of  error  thereof,  and  Is 
not  waived  by  failure  to  demur.  Hatrii  v.  Harris, 
81-117,78. 

14834.  A  claimed  to  have  purchased  of  B 
certain  realty,  and  brought  action  for  specific 
performance  of  contract,  and  paid  amount  there- 
for to  clerk  of  court.  After  usual  tender  to  B 
judgment  was  rendered  for  A.  B  died  and  his 
administrator  received  said  money.  The  admin- 
istrator, by  order  of  heirs,  repaid  money  to 
clerk,  and  appeal  was  taken.  The  judgment 
was  reversed.  A  had  sold  part  of  property.  The 
hein  of  B  brought  suit  against  A  and  his  ven- 
dees. Decrees  for  A  and  his  vendees.  The  clerii 


was  deceased,  and  demand  was  made  on  his  ad- 
ministrators for  money  by  administrator  of 
whose  estate  was  unsettled.  Action  by  adiuln- 
istrator  of  B  for  money.  Answer,  statute  of 
limitations.  Hetd;  statute  did  not  begin  to  rua 
till  after  demand.  Held;  money  belouged  to 
administrator  of  B,  and  not  to  hia  heirs,  and  ac- 
tion proi>erlv  brought.  XyTicA  v.  Jinmnt^s,  48-276, 
'73. 

14885.  If  there  are  debts  owing  bv  a  dece- 
dent, snlt  OB  a  note  payable  to  vb$^  decedent 

must  be  brought  by  an  administrator  or  execu- 
tor. HW/]of«T..BisA(9»,  81-156, '69.  As  to  a  for- 
eign administrator,  see  Thamamoin  v.  Brovn, 
48-203,  73. 

14836.  When  the  covenant  of  seizin  or 
warranty  was  broken,  and  a  right  of  actioa 
accrued  for  breach  to  any  one  of  the  grantees  in 
his  lifetime,  right  of  action  is  in  administrator 
or  executor  of  such  grantee,  and  not  his  heir. 
Bumham  v.  JWfe,  86-425,  71, 

14887.  M'here  a  judgment,  recovered  at  a 
special  term  by  a  plaintiff,  for  an  injury  to  per- 
son, is  reversed  at  a  general  term  of  said  court, 
and  remanded  back  for  a  new  trial,  and  there- 
after plaintiff  dies,  no  appeal  lies  from  sucli 
reversal  to  S.  C,  in  favor  of  administratoi; 
SimU  V.  I.  &  Si.  L.  R.  Co.,  41-149.  '72. 

1488$*  In  a  suit  by  an  administrator  u^ 
a  note  given  to  intestate,  a  breach  in  declaration 
that  same  is  wholly  due  and  unpaid  is  a  suffi- 
cient denial  of  its  payment  to  intestate^  Jd^ 
V.  SteventSy  4-510,  '53. 

14889.  Demand.  In  a  complaint  by  an  ad- 
ministrator de  bonia  non  against  a  surviving 
partner,  to  recover  the  share  of  decedent  in  part- 
nership assets,  it  la  necessary  to  arer  a  demand 
for  a  settlement  and  accounting  before  snlt. 
SIcUlen  V.  Jones,  44-136,  '73;  KrvU  r.  Craig,  68- 
661,  '76. 

14840.  Action  by  an  administrator  to  recover 
a  debt  due  to  intestate, declaration  concluded  "to 
the  damage  of  the  plaintiff,  administrator  as 
aforesaid,"  etc.  No  objection  was  made  to  dec- 
laration. Held  ;  judgment  ought  not  to  he  dis- 
turbed.   Durham  v.  Hudson,  4-501,  '53. 

14841.  An  administrator  may  receive  in  sat- 
isfaction of  a  note  payable  to  him  as  adminis- 
trator a  claim,  of  maker  against  a  third  perMm; 
bat  the  maker  can  not  be  so  released  if  Uiere  be 
no  assignment  of  said  claim  to  administrator, 
and  no  agreement  by  said  third  person  to  pay 
administrator,  and  said  note  be  retained  by  ad- 
ministrator.   Hancock  V.  Morgan,  84-524,70. 

14842.  Assignmentof  errors  by  executorof  a 
judgment- plain  tiff,  must  contain  an  aTerment 
of  tne  matter  which  makes  the  executor  piItt 
to  the  Jad^ent,  and  establishes  his  right  to 
sue,  otherwise,  objectionable  on  demurrer.  Rmr 
dies  V.  Jones,  8-35,  '51. 

14843.  A  set-off  may  be  pleaded  to  an  actioa 
bv  an  administrator.  Schoonover  v.  Quidc,  17- 
196,  '61. 

14844.  An  omission  in  a  wnreyactas  of  profert 
of  plaintiff's  authority,  when  he  must  sue  as  ex- 
ecutor or  administrator,  is  fatal,  on  special  de> 
murrer :  but  when  he  can  sustain  action  In  his 
own  right,  such  omission  is  immaterial,  though 
he  describe  himself  as  executor  or  administrator. 
QimpbeU  V.  Baldmn,  6  Blf.  364,  '43.  Cf.  il-2Slt, 
5;  15-441. 

14845.  An  executor  can  sue  in  his  own  right 
on  a  judgment  obtained  by  him  as  executor  for 
a  debt  due  his  testator.  Id, 
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11846*  The  executor  of  a  vendor  of  real  es- 
tate [the  vendor  having  died  without  making  a 
deed,  and  before  he  was  bound  to  convey^)  has 
right,  in  a  codrt  of  equity,  to  require  heirs  or 
devisees  of  the  vendor  to  execute  a  deed  accord- 
ing to  contract  of  sale,  and  to  demand  of  vendee 
payment  of  purchase-money  •  and  he  Is  entitled 
to  eiforee  the  rendor's  Ueii.  Httnt  v.  Heariey, 
7  Blf.  374,  '45. 

14847.  An  execntor  or  administrator  may 
maintain  an  action  on  an  award,  though  matters 
submitted  arose  out  of  tort.  Didcenon  v.  Tjtaer, 
4  Blf.  254,  '36. 

14848*  W  obtained  a  judgment  before  a  Jns- 
tice  against  E,  and  defendant  appealed  to  C.  C. 
Whilst  appeal  was  pending,  suit  abated  by  death 
of  W.  Held;  administrator  of  deceased  might 
levive  suit.   Adams  v.  Evan*,  4  Blf.  247,  '36. 

14849.  If  a  note  be  made  payable  to  A,  exec- 
ntor of  B,  and  be  delivered  to  A  as  such  executor, 
latter  may  sue  on  it  in  his  representative  capao- 
ity;  if  A  renounce  executorship,  administrator 
if.  6.  a.  may  sue  on  it.  <S%e«te  v.  Fiihody^  6  Blf. 
120, '42.   Cf.  16-160. 

14850*  Suit  in  justice's  court  was  entitled 
"AH.executorof  Jirv.  C'lrJ?.  Debt.  De- 
mand, $34."  A  note  given  defendant  to  J 
W  for  $30  filed  as  cause  of  action.  Held  ;  cause 
of  action  insufficient.  HamiUon  v.  Emng.  6  Blf. 
88, '41. 

14851*  Executor  can  maintain  a  suit  on 
notes  and  mortgages  given  to  testator,  and  by 
him  specifically  bequeathed.    CWsf  v.  CriiL  1- 

570,  '49. 

14853.  In  action  by  administrator  dt  b<mi» 
flOR,  declaration  should  state  name  of  first  ad- 
ministrator, and  should  contain  averment  of 
n(Hi-payment  to  him.  Vanblarieam  v.  Yeo,  2  Blf. 
322, '30. 

14858.  In  a  suit  by  an  administrator  de  bonis 
wm  against  a  debtor  of  original  intestate,  declara- 
tion must  state  name  of  previous  administrator, 
and  aver  that  money  had  not  been  paid  him, 
nor  to  original  intestate,  nor  to  plaintiff.  GriffUh 
V.  Fwchli,  4  Blf.  428,  '37. 

14854.  Declaration  is  not  objectionable  be- 
cause it  describes  plaintiffs  as  executors,  and 
seta  oat  cause  of  action  in  their  own  right.  Danr 
iefe  7.  Riehifl  Blf.  391,  '45. 

14855*  Executors  and  administrators  may 
me  in  C.  P.  C.  upon  any  claim,  debt  or  demand 
owing  to  theno,  in  their  fiduciary  capacity,  with- 
ont  regard  to  amount  Wheder  t.  Qdxtrt,  25-365, 
'65. 

14856.  Ne  ungue$  administrator  may  be 
pleaded  in  bar,  of  an  action  brought  by  admin- 
istrator for  cause  of  action  which  accrued  in 
lifetime  of  intestate.  Codding  v.  WkitUtlca;  5 
Blf.  470,  *40. 

1486<*  Ina  proceeding  by  notice  and  motion, 
under  statute,  by  administrator  of  an  execution- 
creditor,  i^inst  a  late  sheriff,  for  not  returning 
to  execution  in  favor  of  intestate,  defendant 
may  deny  representative  character  of  plaintiff 
by  a  plea  of  nc  vngves  adrnmiatraior.  Wealhcra  T. 
Amman,  1  Blf.  23^  '22. 

14858.  If  administrator  change  the  nature 
of  debt,  originally  due  to  intestate,  by  a  contract 
made  with  ninuelf,  he  must  sue  for  new  debt  in 
bb own  name.  Helm  v.  VanVkeL  1  Blf.  343, 
'25. 

14859.  An  administrator  may,  under  the 
statute,  file  a  bill  in  chancery,  instead  of  pro- 
ceeding at  law,  against  any  person  who  intro- 


meddles  with  or  embexzles  any  of  the  goods, 
etc.,  of  intestate,  and  a  decree  against  two,  stated 
that  they  should  be  jointly  and  severalty  liable. 
Hdd;  the  words  "jointly  and  severally,"  etc, 
were  merely  surplusage,  and  did  not  render  de- 
cree objectionable.  TWn  v.  Tder,  8  Blf.  604, 
'34. 

1 4860.  In  action  by  two  as  executors,  defend- 
ant, after  oyer  of  probate,  pleaded  in  abatement, 
that  one  of  plaintiffs  was  not  executor;  other 
only  having  proved  will  and  taken  out  letters 
testamentary.  Hdd;  under  statute  requiring 
security  of  executors,  plea  good.  Call  r.  Emng. 
1  Blf.  301,  '24. 

14861.  Executors  must  prove  will,  and  take 
out  letters  testamentary,  before  filing  of  declara- 
tion. Jd. 

14862.  And  before  they  can  acquire  any 
rights  or  incur  any  liabilities  touching  estate  of 
deceased.    CaUoway  v.  Doe,  1  Blf.  371,^25. 

X*  Action  Affalnst ;  Practice,  ete. 

See  Decedents'  Estate,  IV. 

14863.  Every  executor  or  administrator  has 
right  to  insist,  that  any  claim  against  his  dece- 
dent's estate,  shall  only  be  brought  before  court 
for  trial,  in  mode  prescribed  by  decedents'  act- 
by  filing  claim  in  clerk's  office,  as  contemplated 
by  section  66  of  said  act.  But  he  may  waive 
this  right,  and,  if  sued  on  such  a  claim,  and 
process  is  served  on  him,  may,  by  a  full  appear- 
ance to  action,  by  filing  his  demurrer  or  answer, 
make  such  waiver,  and  court  will  have  ample 
jurisdiction  of  matter,  (v.  R.  S.  '81,2319  to 
2322.)  Morrism  v.  Kramei\  68-38, '77;  over- 
ruling Stanford  v.  Stanford,  42-485,  '73. 

14864*  When  it  is  plain  duty  of  an  execntor 
to  make  an  application  of  funds  according  to 
provisions  of  a  will  and  such  executor  refuses 
to  thus  act,  it  is  not  necessary  for  a  l^tee  to 
obtain  an  order  of  court  before  bringing  an 
action  on  executor's  bond  ;  nor  is  it  necessary 
to  first  obtain  a  judgment,  or  establish  a  claim 
against  executors.  Eaton  v.  Benejield,  2  Blf.  5^ 
'27;  Heady  V.  Stale,  60-316,  '78;  Otren  v. -Sta/e, 
25-371,  '65;  Baieev-  Stale,  15-321,  '60. 

14865.  In  a  snlt  against  an  administrator 
upon  a  note  given  by  his  decedent,  court  has 
not  jurisdiction  of  person  of  defendant,  unless  he 
has  had  actual  or  constructive  notice  of  pen- 
dency of  proceeding  against  him.  If  clerk  fail 
to  present  such  claim  to  administrator,  accord- 
ing to  sec.  65,  2  B.  S.  p.  261,  and  it  be  not  spread 
upon  appearance  docket,  according  to  sec.  66, 
ia.,  there  is  no  notice.  CVoifr  v.  Atwod,  10-32^ 
'58.   («.  K  S., '81,  2310  to  2322.) 

14906*  Administrator  can  not  be  required, 
against  their  consent,  unless  by  statute,  to  ap- 
pear in  probate  court,  and  plead  to  a  mere  ac- 
count filed  by  a  creditor  oi  estate.  JSeuart  t. 
Cantmll,  6  Blf.  74,  '41. 

14867.  If,  in  a  suit  against  an  executor,  it 
appears  from  the  record  that  claim  was  duly  en- 
tered on  appearance  docket,  ten  days  prior  to 
first  day  of  term,  defendant  will  be  held  io  hare 
had  SDlBcleBt  notice*  Somd  y.  Slaie,  14-493^ 
'60. 

14868.  In  an  action  against  an  adminis- 
trator for  money  paid  for  use  of  the  estate>f 
his  decedent,  complaint  must  show  that  money 
was  paid  at  request,  express  or  implied,  of  de- 
ceased or  defendant.    Woodford  t.  Leaveavmri^ 

14-311,  m 
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1 4869.  To  authorize  a  Judgment  by  default 

in  the  probate  court  against  an  administrator, 
under  B.  S.  '43,  he  must  have  been  served  with 
process  twenty  days  before  the  first  dayof  term. 
Carier  v.  Spencer,  4-78,  'S3;  Jones  v.  JJofand,  8 
Bif.  272,  '46. 

14870.  Where  an  administrator  is  sued  for 
money  placed  in  hands  of  his  intestate  for  a 
special  purpose,  he  must  show  to  what  extent 
he  has  complied  with  his  undertakinj;^  to  apply 
it  to  such  purpose.  Uannum  v.  Ourlig,  18-206, 
*69. 

14871.  Assumpsit  by  A  against  6,  adminis- 
trator of  C,  four  counts.  The  first  alleged  that 
A,  in  '41,  purchased  of  C  a  tract  of  land  for 
$2,000,  for  which  A  gave  his  notes,  and  that 
thereupon  C  executed  a  bond  for  conveyance ; 
that  A  took  possession,  etc.,  held  the  land  for 
two  years,  and  made  improvements  on  it  worth 
$1,000;  that  in '44,  A  and  C  entered  into  an 
agreement  to  rescind  the  contract  of  sale,  A 
stipulating  to  surrender  possession  of  premises 
and  cancel  bond,  and  C  agreeing  to  give  up 
notes  and  pay  for  improvements ;  that  accord- 
ing.'y  C  obtained  possession  of  land  and  bond, 
but  that  no  payments  had  been  made  for  im- 
provements, either  by  C,  or  by  B,  his  adminis- 
trator. The  second  count  was  for  goods  sold ; 
third  for  money  paid  *  and  fourth  for  work  and 
labor.  Nine  pleas.  The  6th,  which  was  to  the 
first  count,  alle^  that  C  never  executed  the 
title-bond  mentioned  in  that  count.  This  plea 
was  verified  by  oath.  Held;  bad.  The  8th 
averred  that  A  did  not,  within  one  year  after 
B's  appointment  as  administrator,  file  in  clerk's 
office  a  statement  of  his  claim,  nor  at  any  time 
before  commencement  of  suit  notify  B  of  said 
claim.  Held;  bad.  EutAerford  v.  3'ertB,  6- 
530/54. 

1487S.  An  action  vfll  not  He  ^Blmst  an 

administrator  appointed  in  one  state,  on  a  de- 
cree against  a  oiSerent  administrator  of  the 
same  intestate  appointed  under  authority  of  an- 
other state.  He  was  not  a  party  to  juagment. 
Slauier  v.  Cherwirith,  7-211,  '55. 

14878.  Practice.  An  account  against  B  was 
filed  and  docketed  as  a  claim  against  the  estate 
of  B,  deceased ;  the  administrator  was  made 
adversary  party  on  the  recordj  and  as  such  ap- 
peared and  answered.  Held;  if  there  was  any 
defect  in  the  complaint  as  to  form,  in  not  being 
against  estate  of  administrator,  it  was  cured  by 
answer.  Judgment,  that  plaintiff  recover  amount 
found  by  the  jury,  "  of  and  from  the  assets  of  the 
estate  of  B,  deceased,"  is  in  effect  an  "order  of 
allowance,"  nnder  sec.  66,  2  G.  &  H.  503.  Bcyt  v. 
iStn^nm,  28-393, '64.   (v.  B.  &  *81,  2319.) 

14874*  The  administrator  promised  the  hold- 
er of  a  bill  of  exchange  if  he  would  retain  it,  it 
should  be  paid  whenever  a  certain  farm  should 
be  sold.  Held ;  as  consideration  of  this  promise 
arose  subsequently  to  intestate's  death,  no  action 
would  lie  against  administrator,  so  as  to  chai^ 
estate  of  intestate.  In  an  action  on  promise  of 
an  administrator,  to  pay  a  debt  of  intestate,  the 
promise  need  not  be  averred  to  be  in  writing: 
statute  of  frauds  applying  to  proof  and  not  to 
declaration.    ilUlt  v.  KuykendaU,  2  Blf.  47,  '27. 

14875.  Declaration  in  suit  against  adminis- 
trator of  acceptor  of  bill  of  exchange,  need  not 
allege  that  platntUT's  claim  had  been 
filed  in  clerk^s  olltce  of  probate  court.  If  de- 
murrer to  declaration  be  overruled,  court  mapf 
assess  damsj;es,  so  far  as  amount  due  on  bill  is 


concerned,  but  in  respect  to  costs  of  protest,  if 
chargeable  at  all,  there  should  be  ajury  of  in- 

S|uiiT.  The  judgment,  if  for  plaintid,  should  be 
or  damages  and  costs  to  be  levied  on  intestate's 
goods,  if  defendant  have  so  much;  if  not,  tiwo 
coete  of  defendant's  own  goods.  Ph^fpt  v.  Ai^ 
son,  7  Blf.  375,  '45. 

14876.  When  a  necessary  partyj  he  may  be 
sued  in  any  county  where  any  of  his  co-defcDd- 
ants  reside.    Owen  v.  Suae,  26-107,  '65. 

148  7  7.  An  action  can  not  be  brought  against 
an  administrator  on  a  promise  of  intestate  (the 
administrator  not  having  been  guilty  of  waste, 
Diligence,  orfraud),  after  a  complaint  had  been 
filra  in  probatecourt  by  him,  for  purpose  of  set- 
tling the  estate  as  insolvent.  Bemy  v.  Bvikr,  1 
Blf.  5.  '43. 

14878.  And  the  filing  of  such  a  complaint  by 
administrator  arrests  such  a  suit,  or  execution 
upon  a  judgment  in  it,  if  then  in  progress.  Jojw 
V.  HuSord,  7  Blf.  382,  '46. 

14879.  Actions  against  a  maker  and  an  ex- 
ecutor of  a  deceased  co-maker.  Complaint  al- 
leged that  it  was  executed  "by  defendants."  Hthi; 
plaintifi'  need  not  prove  execution  by  sach  ei- 
ecutor.    Kelso  v.  Wolf,  70-105,  '80. 

14880.  An  administrator  is  required  to  give 
bond  to  injoin  a  judgment  at  law  against  intea- 
tate.    Osbom  v.  EUie,  1-451,  '49. 

1488i>  Under  code,  but  not  at  common  law, 
there  may  be  a  joint  action  against  sarrirllt; 
makers,  and  the  administrator  of  a  Joint* 
maker  of  a  contract  Bindon  v.  Staie,  86-82, 
'65;  Hayet  v.  Crulcher,  54-260,  '76.  (p,  B.  a 
'81,  268.) 

14882.  Suit  commenced  March  28,  '56,  in 
Deeatur  C.  P.,  against  an  administrator,  opooi 
note  due  from  the  decedent.  Answer :  on  the 
23d  day  of  January,  '56,  two  daya  before  doee 
of  the  January  term  of  said  court,  the  cIbuh 
which  is  the  foundation  of  this  suit  was  filed  in 
said  court,  and  placed  upon  appearance  docket; 
and  that,  at  present  term  (April,  '56)  of  said 
court,  defendant  had  admitted  and  allowed  same 
upon  said  docket.  Held;  answer  showed  apiior 
action  pending  for  same  cause,  ifoiym  v.^jUKTi 
8-511,^56. 

1488S.  The  admission  of  an  adminbtntor 
that  a  claim  against  the  estate  la  jnst,  or  an  <^ 
der  of  the  probate  court  that  it  shall  be  paid,  a, 
under  the  B.  S.  '43,  a  sufficient  establishment  of 
the  claim.  S(ate  v.  Bowden,  8-504,  '62.  Ci-Stijl 
V.  HeUield,  4-623,  '63. 

14884.  After  the  claim  has  been  thus  estab- 
lished, the  creditor  must  make  a  demand  of  pay- 
ment of  administrator,  before  suit  can  bemain* 
tained  upon  his  bond  tor  non-payment.  Sale  v. 
Boaden,  mpra. 

14885.  A  justice  had  no  authority,  previ- 
ously to  the  B.  S.  of  '43  to  issue  a  summons 
against  an  executor  as  garnishee  in  attachment 
Harmon  v.  BircfMrd,  8  Blf.  418,  '47. 

14886.  The  jurisdiction  of  justices  does  not 
extend  to  cases,  in  which  an  executor  or  admi^ 
istrator  is  either  plaintiff  or  defendant  &XKm» 
V.  OAveii,  2  Bit  418,  '31. 

14887*  Actionagainstadecedent'sestateooa 
note  purportingto  have  been  madebyhim.  Hdd; 
general  denial  not  sworn  to  puts  in  issue  exe- 
cution of  instrument  Held;  administratorwlio 
has  filed  such  answer  does  not  waive  proof  of 
execution  of  note  by  allowing  it  to  be  read  in 
evidencewiUioat  objection.  OnwM2T.Zei^82-Mr 
'69. 
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14888.  An  administrator  wlio  Is  sued  be- 
"Ibre  a  Justice  on  n  claim  against  him,  as  such, 
has  a  right,  under  sec.  64,  2  G.  &  H.,  p.  593  (R. 
S. '81, 1499),  to  appeal  from  judgment  rendered, 
though  justice  had  no  jurisdiction  of  cause; 
and  court  to  which  he  appeals,  in  deciding  ques- 
tion of  jurisdiction  in  his  favor,  should  render 
judgment  against  plaintiff  for  coats.  iWmer  t. 
iW/cr,  22-116,  '64. 

14989*  Executor  may  sue  in  a  justice's  court. 
Arnold  v.  Fleminy,  14-10,  '59. 

148j>0>  Assumpsit  against  an  administrator 
on  promises  of  his  intestate.  Plea  :  not  guilty. 
Held;  on  general  demurrer,  that  plea  wag  in- 
sufficient.   Mo)ri»(m  v.  KeUey,  6  Blf.  2:^4,  '42. 

14891.  All  suits  against  executors  or  admin- 
istrators must  be  brought  in  C.  P.  C.  WKeder  v. 
Calvert,  25-365,  '65. 

14892.  Assumpsit  on  a  promise  of  defend- 
ant's intestate;  plea,  that  defendant  did  not 
promise  and  issue.  Held;  issue  immaterial. 
Held;  replication  to  a  plea  of  payment  by  de- 
fendant's intestate,  that  defendant  did  not  pay.  Is 
bad.  Held;  as  the  declaration  only  claimed 
money  paid  to  intestate,  evidence  of  money  paid 
to  d^endimt  was  inadmissible.  Bariehman  v. 
KmkendaO,  6  Blf.  22,  '41. 

14898.  A  plea  in  bar  bj  an  executor,  that 
he  was  not  appointed  executor  one  year  before 
commencementofsuit,i8good.  Ferrandt.Walker^ 
-5  Blf.  424,  '40. 

14894.  Statute  of  '21,  providing  that  execu- 
tors of  any  private  banker  may  be  sued  within 
five  days  after  taking  out  of  letters  testamentary 
Jor  recovery  of  deposits,  etc.,  is  merely  affirma- 
tive, and  does  not  preclude  suit  after  five  days. 
Oray  V.  iJees,  1  Blf.  518,  '22 

14895.  Where,  in  an  action  against  an  es- 
tate, during  which  a  second  administrator  was 
appointed  to  suceed  former  one,  complaint  might 
ije  amended  by  striking  out  name  ut  former  ad- 
ministrator and  inserting  successor ;  but,  it  was 
sufficient  without  this,  if  successor  made  neces- 
sary defense.   Nibiadt^.  Qoodmant  91 -17*  '79. 

XI.  Judgment  AgiUnat. 

14896.  A  motion,  on  action  on  a  note  against 
-administrator,  of  principal  and  Ins  surety,  for 

i'udgment  to  be  levied  of  assets  of  said  estate  in 
lands  of  administrator,  and  of  property  of  surety, 
should  be  overruled.  Johiuon  v.  Meier,  tt2-98,  '78. 

14897*  Judgment  against  an  adnlnlstra- 
"tor  can  not  be  levied  of  property  of  decedent  in 
his  hands,  unless  it  directs  sale  of  specific  prop- 
erty.   Johnson  V.  Meier,  62-98,  '78. 

14898.  Judgment  in  assumpsit  against  ad- 
ministrator, on  a  note  executed  by  intestate, 
-should  not  be  de  bmis  propriis,  but  to  be  levied 
of  the  assets  of  intestate  in  defendant's  hands  to 
be  administered,  if  he  have  ho  much,  if  not,  then 
costs  out  of  defendant's  own  goods.  Jniest  v.  Mar- 
tin, 4  Blf.  311,  '37. 

14899.  In  an  action  to  enforce  a  claim  against 
an  estate,  if  proof  shows  claim  is  against  admin- 
istrator, personally,  judgment  should  be  for  de- 
-fendant;  and  it  would  be  error  to  render  a  per- 
sonal judgment  against  acting  administrator. 
HomU  V.  Seudder,  27-499,  '67 ;  Horrall  v.  Mal- 
iuwb!y,  27-500, '67. 

i4900*  When  a  Judgment  waa  rendered 
jigmlnst  several  defendants,  one  of  whom  was 
an  administrator  in  his  official  capacity,  it  should 
■oiot  be  rendered  against  administrator,  person- 


ally. Separate  judgments  may  be  rendered,  and 
as  to  him,  payable  out  of  assets  of  estate.  j£iein- 
melz  V.  Stale,  47-465,  '74. 

14901.  Liability  to  joint  judgment.   On  a 

I'udgment  against  A,  B  and  C,  a  scifa.  issued  to 
lave  execution  against  goods  of  A,  deceased,  in 
hands  of  his  administrator.  -Held;  aeire  faeiagf 
not  averring  death  of  B  and  C.  and  survivorship 
of  A,  was  bad  on  demurrer;  auministratoi^s  lia- 
bility could  not  exceed  that  of  intestate's,  while 
alive.    Graham  v.  Smith,  1  Blf.  413,  '25. 

14902.  Quote:  whether  administrator  of  A 
could  be  subjected  jointly  with  B  and  C,  if  liv- 
ing, to  judgment;  or  whether,  as  respects  per- 
sonal charge,  B  and  C  were  alone  liable  at  law, 
as  survivors  of  A.  Id. 

14908.  If  administrator  suffer  judgment  by 
default,  he  can  nol  afterwards,  common  law, 
in  action  against  him,  suggesting  a  devaaiavU, 
plead  plene  administraviL  Statute  of  '22,  author- 
izing under  these  circumstances  plea  of  plene  ad- 
ministravU,  doe.'t  not  effect  cases  in  which  judg* 
ment  bv  default  was  suffered  previouslv  to  sta- 
tute.   'Moore  v.  Martindale,  2  IJif.  353,  '30. 

14904.  Debt  against  administrator  on  bond 
of  intestate  for  $860.  Damage,  $100.  Pleas,  non 
est  faelum  and  u/ctic  udminislraiH.  Verdict  for  debt 
and  $481.60  damages.  Judgment  for  same, 
bonis  propriis,  with  costs.  Held;  judgment  erron- 
eous; because  it  was  de  bonis  propriis,  and  be- 
cause for  greater  sum  than  laid  in  declaration. 
Held;  jury  sliould  have  found  amount  of  assets 
in  defendant's  liands.  Johnson  v.  Hawkins,  2  Blf. 
459,  '31. 

14905*  Debt  against  administrator,  on  bond 
of  intestate.  Defendant  made  default,  and  judg- 
ment was  rendered  against  him  for  debt  and 
costs  de  bonis  propriis.  Held;  judgment  erron- 
eous.  Son^r  V.  Wcdker,  1  Blf.  251,  '23. 

14906.  If  plaintiff  and  administrator  confess 
a  plea,  by  an  administrator,  on  an  account 
against  decedent,  of  plme  administravii,  a  judg* 
ment  in  his  favor  should  be  oi  assets  qtuaulo  ao- 
ciderinl,  to  be  levied  on  goods  of  decedent  when 
they  might  come  in  defendant's  possession.  Wilt 
v.  Bird,  7  Blf.  258,  '44. 

14907.  If,  in  assumpsit  against  an  adminis- 
trator on  intestate's  promise,  defendant  plead 
general  issue  and  plene  administravii,  and  jury 
nnd  for  plaintiff,  verdict  should  state  amount  of 
assets  in  bands  of  administrator  unadminlstered. 
Oniton  v.  Hiatt,  5  Blf.  44,  '38 :  King  r.  Anthm», 
2  Blf.  131,  '28. 


XII.  Extent  of  Rights,  and  Duty  as  to  Prop- 
erty. 

14908.  If  executor  or  administrator  should 
sell,  at  public  auction,  personal  property  of  de- 
cedent as  provided  in  said  act;  purchaser  will 
acquire  same  title  decedent  had.  Weyer  v.  Second 
Nat.  Rink,  57-198,  '77. 

14909.  If  such  sale  be  private,  without  any 
necessity,  without  any  of  proceeding  against  by 
said  act,  without  any  authority  other  tlian  that 
given  by  letters  testamentary,  and  from  which 
legatees  or  heirs  have  derived  no  benefit,  it  is 
invalid  and  no  title  passes  to  purchaser.  Weyer 
V.  Second  Nat.  Bank  supra;  Barney  v.  MeOmn, 
51^96, '76. 

14910.  At  common  law,  an  executor  or  ad- 
ministrator had  same  propertv  in  and.  same 
power  over  personal  estate  of  his  decedent,  a* 
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decedent  would  hare  had,  if  alire.  Weyer  t. 
Seemd  NaL  Bank,  67-198,  77. 

14911.  In  thisstate  such  power  is  limited  by 
legislative  enactment.  Id. 

14912.  The  power  to  sell  personal  property 
of  a  decedent  is  a  power  conferred  by  proper 
court,  or  clerk  thereof  in  pursuance  with  act  of 
June  17,  '52,  (2  R.  8.  187ti,  p.  491.)  Id. 

14913.  Section  60  of  the  act  for  the  settle- 
ment of  a  decedent's  estate  is  mandatory,  and 
sales  made  by  executors  and  administrators 
must  bo  made  in  accordance  therewith.  Id. 
{v.  R.  a  '81,  2289.) 

14914.  An  executor  or  administrator  pos- 
sesses power  to  transfer  title  in  a  note,  payable 
to  his  decedent.  Thomas  v.  Reiiter,  9-86U,  '52; 
Mamrickv.  Qaven,  89-241,  '72. 

14915.  He  can  not  sell  or  transfer  such  in 
payment  of  his  personal  debts.  Thotnaswa  v. 
Brown,  4S-203. '73. 

14916.  The  blank  indorsement  by  an  execu- 
tor or  administrator,  on  certificates  of  bank 
stock  in  histruut  capacity,  is  insufficient  to  pass 
any  title  in  same.  Weyer  v.  iSecond  iVci/.  Bank, 
mtpra. 

14917.  A  transfer  of  bank  stock  by  an  exe- 
cutor or  administrator  can  be  done  on  books  of 
company,  when  authorized  by  an  order  of  court. 
Id. 

14918.  A  purchaser  of  property  of  a  dece- 
dent from  executor  or  administrator  is  bound  to 
take  notice  of  fact  that  it  was  done  according  to 
statute,  and  orders  of  proper  court.  Id. 

14919.  The  executor  or  administrator  has  no 
power  over  real  estate  of  decedent,  except  what 
may  be  given  by  statute  or  will.  Such  land 
parses  to  heir  or  devisee.  Hankim  v.  KimbaU, 
67-42, 77. 

14920.  Nor  of  crops  and  emblements  planted 
and  given  after  death  of  decedent.  Rodman  v. 
BoilTnan,  54-444,  '76. 

14921*  Where  a  testator  made  hfa  children 
residuary  legatees,  to  whom  all  his  proi>erly, 
after  payment  of  debts  and  specific  legacies,  was 
to  pass  as  legatees,  not  as  heirs,  giving  his  ex- 
ecutor control  of  property  during  Uicir  minority, 
it  was  held  that  sec.  137,  2  R  S.  p.  280,  did  not 
apply  so  as  to  pass  control  of  property  to  guar- 
dian. Branehv.  Holerafl,  14-237,  '60.  (v.  R.  S. 
'81.  2405.) 

14922*  Unless  the  assets  of  the  estate  exceed 
by  one-third  known  debts  and  legacies,  court 
ought  not  to  require  the  administrator  to  pay 
funds  in  advance  to  the  dktrlbuteee.  iftws  v. 
Matlock,  27^9,  '66. 

14928.  Kot«s  given  to  the  husband  for  the 
parchase-money  of  ike  land  of  the  wife,  and 
secured  by  mortgage  to  him,  become  the  prop- 
erty of  husband,  and  when  he  dies  they  pass  to 
bis  administrator,  though  it  was  intention  of 
wife  that  proceeds  of  land  should  be  appropriat- 
ed in  a  certain  way  for  benefit  of  herself  and 
children.    TalboU  v.  Dennis,  1-471,  '49. 

14924.  In  snch  a  case,  an  entry  of  satisfac- 
tion, by  administrator  of  deceased  husband,  of 
decree  of  foreclosure  of  mortgage,  in  considera- 
tion that  mortgagor  would  convey  land  to  the 
wife,  ia  a  fraudulent  violation  of  administrator's 
duty,  and  mortga^rand  his  grantees  are  parties 
to  it,  and  it  is  void  as  to  those  who  have  an  in- 
terest in  due  administration  of  estate.  Id. 

14925.  The  administrator  de  bonis  non  can 
complain  of  such  fraud,  and,  by  bill,  have  such 
entry  of  satisfaction  set  aside,  and  non-joinder 


of  representatives  of  former  administrator  is  not 
a  fatal  objection  on  hearing  or  in  error.  Id. 

14926.  Testator  devised  his  personal  estate 
to  his  wife  for  life,  with  remainder  over  to  an- 
other. She  died  intestate.  Legatee  brought  ac- 
tion against  one  who  was  both  administrator 
ofwire*s  estate  and  administrator,  vrith  the 
will  annexed,  of  the  testator,  to  recover  pos- 
session of  certain  notes  forming  part  of  such 
personal  estate.  Held;  defendant,  as  represen- 
tative of  testator,  was  entitled  to  possession,  at 
least  until  such  estate  was  settled.  Highnote  v. 
WhUe,  67-596,  '79. 

14927.  In  this  state  an  administrator  has  nO' 
rights,  as  such,  in  lands  of  decedent,  except  to 
subject  same  to  pavment  of  debts,  if  neeessair, 
or  in  absence  of  heirs  or  devisees,  Taylor  v. 
Fickas,  64-167,  '78. 

14928.  Under  the  statute  of  >38,  the  title  of 

Eersonal,  as  well  as  real,  property  vested  in  ^e- 
eir  on  death  of  ancestor,  subject  to  be  divested 
instantly  on  apimintment  of  a  personal  repre- 
sentative.   Coldron  v.  Rhode,  7-151,  '55. 

14929.  Executor  has  no  right  to  take  posses- 
sion of  real  estate  of  his  testator,  or  to  receive 
rents  and  profits  thereof  in  absence  of  an  express 
provision  of  will  giving  him  such  power,  except 
where  no  heir  or  devisee  ispresentto  take  charge 
of  real  estate-    Hendnx  v.  Hendrix,  65-329,  '79. 

14930.  Crofn  or  emblements  upon  land  of 
dece<lent  at  time  of  his  death  belong  to  execQ- 
tors  or  administrators  and  do  not  go  to  devisee. 
Humphrey  v.  Merritt^  51-197,  '76. 

14931.  Real  estate,  unless  otherwise  dis- 
posed of,  goes  to  heirs,  and  not  to  exectttors, 
and  that  a  mere  power  given  to  executor  to  sell 
real  estate,  does  not  give  him  a  right  to  posses- 
sion thereof ;  that  to  entitle  him  to  such  pos- 
session, land,  or  its  usufruct,  must  be  expressly, 
or  by  necessary  implication,  given  to  him  by 
wili.    Rubotlom  V.  MoiTow,  24-202,  *65. 

14932.  Can  not  take  possession  under  R.  S., 
'43,  if  heirs  are  present  Comparel  v.  BandaiL  4- 
55, '53. 

14933.  A  lease  for  a  term  of  three  years 

is  personal  property,  and  an  administrator  of 
lessee  may  bring  suit  against  landlord  for  dam- 
ages in  taking  unlawful  possession  of  leasehold 
for  unexpired  term  of  such  lease  at  death  of  les- 
see.  Srmih  V.  Doddt,  85-452,  '71. 

14934.  As  an  executor  may  enter  and  lease  an 
estate  he  may  maintain  an  action  in  ejectment 
to  recover  leasehold.  Dvdume  v.  Goodtiue,  1  Blf. 
117,  '21 ;  Smith  v.  Dodds,  mpra. 

14985.  Rents  of  real  estate.  Ordinarily  an 
adminbtrator  is  not  chargeable  with  rents  of 
real  estate  accrued  during  his  administration. 
RvhoUom  V.  Morrow,  24-202,  '65. 

14986.  An  executor  can  not  be  so  chained 
when  testator  authorized  and  empowered  him  to- 
continue  his  business  on  his  property.  Id. 

14987.  Execntor  Is  not  released  fmm  the- 
payment  of  rent  accruing  subsequent  to  death 
of  tenant,  by  an  assignment  of  lease  by  tenant, 
before  his  death,  nor  by  a  transfer  by  ninuelf. 
Carley  v.  Xncis,  24-23,  '65. 

14938.  Rents  which  have  accrued  previous 
to  death  of  lessor  are  collectible  by  personal 
representative;  those  that  accrue  afterward  by 
the  heir.    King  v.  Anderaon,  20-385,  '63. 

14939*  The  ndminlgtrator  Is  not  a  iieces- 
sarr  partj  to  foreclosure  of  a  mortgage  executed 
by  decedent,  and  if  made  a  party  wimin  year,  a. 
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judgment  can  not  be  rendered  against  him  for 
residue,  ifany.    Cole  v.McMickie,  110-94,  '68. 

11940.  An  administrator  can  not  injoiD  a 
sale  of  real  estate  of  his  decedent,  unless  he 
shows  hewould  be  injured  in  his  representative 
capacity ;  he  must  show  that  it  is  necessary  for 
him  to  sell  it  to  pay  debts,  etc.,  of  estatet  Ed- 
ward V.  Haverstiek,  47-138,  '74. 

14941*  The  administrator  can  only  sell  realty 
when  personalty  is  exhausted.  Id. 

t494S.  Resaltlng  trust  in  lands  can  not 
be  enforced  by  an  admlnUtrator,  unless  it  is 
sliown  that  land  is  needed  to  pay  debts.  Mat- 
tock v.  Nave,  28-36,  '67. 

14948.  A.  naked  power  of  direction  given 
by  a  will  to  an  executor  to  sell  land,  for  pur- 
pose of  paying  legacies  or  making  distribution, 
aoes  not  vest  in  him  any  title  to  land.  Doe  v. 
Laaiia,  8-441,  '52. 

14944.  The  legal  estate,  tn  snch  case,  is 
divest«d  when  executor  executes  his  trust,  but, 
in  meantime,  until  a  sale  is  made,  it  is  in  heir, 
who  isentitled  toprolits.  Id. 

1494$.  To  em  off  the  heir-at-law,  estate 
mnst  be  devised  expressly,  or  by  implication,  to 
some  other  person.  Id.  Mclntire  v.  Cross,  id.  444 ; 
IWiosmi  V.  Sehenck,  16-194,  '61.    Cf.  24-202. 

14946.  Authority  given  by  will  to  A  as  ex- 
ecutor to  use  property  and  carry  on  business  of 
testator,  is  a  personal  trust  and  cannot  be  trans- 
ferred. It  ceases  when  he  resigns  trust.  Admin- 
istrator d.  b.  □.  can  not  exercise  it.  MvixMom  v. 
Jfmw.  24-202,  '65. 

14947.  A  power,  coupled  with  an  interest, 
probably  is  not  revoked  by  death  of  person 
granting  it    Wood  v.  WaUace,  24-226, '65. 

14948.  Under  statute  of  '43,  a  grant  of  a 
power  to  collect  a  judgment  and  apply  proceeds 
to  payment  of  a  deot  due  person  to  whom  power 
is  granted,  is  revoked  by  tne  death  of  grantor. 
Slauglderv.  Stuie,  2-220,  '60. 

14949.  A  died  Feb.  '73  insolvent  and  delin- 
quent in  taxes  for  years  '72  and  '73.  His  widow 
and  8on&  as  heirs,  raised  a  crop  of  com  in  said 
7etr  of  '73,  on  land  of  which  A  died  seized, 
which  crop  was  not  in  existence  at  his  death. 
Action  to  enforce  lien  against  crop  lor  taxes. 
Held;  crop  did  not  belong  to  widow,  as  execu- 
trix, bnt  to  heirs,  and  taxes  for  '72  would  not  be  a 
lien  on  the  same.  Held;  seizureon  said  crop  for 
taxes  of  '73  could  not  be  made  until  after  third 
Monday  of  April/74.  Gregory  v.  ITiiKW,  52-233, 
*75. 

149S0*  Powers,  asto  rents  and  realty.  Un- 
Ptld  rents,  matured  during  life  of  testator, 
Under  lea«e  by  him,  go  to  executor.  McDowell 
T.  Sendrix,  67-513,  '79. 

14951.  Executor  has  no  authority  to  take 
pMMBiion  of  real  estate  of  testator,  or  to  re- 
ceive rents  thereof,  in  absence  of  express  au- 
tbority  in  will ;  except  where  no  heir  or  devisee 
of  testator  was  present  at  time  of  his  death,  to 
take  poBsession.  ifeiMfrtxv.  Hendrix,  6&-329,  '79. 

149&2.  Executor  was  charged,  in  awiH,  with 
OttUection  of  alt  rents  which  might  accrue  from 
testator's  real  estate.  Held;  executor  entitled 
to  rents  falling  due  after  testator's  death,  under 
J^ueexecuted  in  latter's  lifetime.  McDoweiiv. 
&i>^,  71-286,  '80. 

Xin.  Sale  and  Lease  of  Realty. 

See  Decedtnli/ EtiaU,  VI 
1496S.  AcUoQon  a  note  by  an  executor.  An- 


swer :  that  defendant  gave  note  in  payment  in 
part  of  purchase-money  of  land  bought  from' 
plainttfT  as  executor;  that  purchase  was  made, 
as  plaintiff  well  knew,  for  purpose  of  selling  a 
portion  to  a  railroad  company  to  erect  a  depot- 
thereon;  that  plaintiff  neglected  to  report  and 
have  sale  confirmed  by  court,  and  deed  made  at 
next  term,  whereby  sale  to  company  was  lost; 
that  enhanced  value  of  said  land,  which  would 
have  resulted  from  erection  of  depot,  was  lost,, 
all  to  damage  of,  etc.,  to  plaintiff,  which  he- 
offered  as  a  counter-claim.  Held;  damage  too 
remote.  Held,  also;  bad,  as  it  did  not  allege' 
that  defendant  moved  court  to  require  such  a 
report,  or  that  plaintiff  a^eed  to  make  report,  at 
the  first  term,  or  defendant  has  made  a  va  lid  con- 
tract with  railroad  company,  or  that  defendant 
did  not  know  that  plaintiff  would  not  make  re- 
port.   Gadbury  v.  ^hl,  41-348,  '72. 

14954.  A  private  Judicial  sale  of  realty  by 
an  administrator  or  guardian,  under  act  of  '43, 
does  not  require  a  notice  thereof.  MoxkcU  v. 
CampbeOt  46-360,  '73;  Rice  v.  Cleghom,  21-80,. 
'63;  Worthington  v.  Dunlan,  41-515, '73. 

14955.  In  pleading  a  title  by  virtue  of  a 
purchase  at  a  sale  of  real  estate  bj  an  admin- 
istrator, an  exhibit  must  be  made  of  copies  o£ 
decree  and  deed.  Xo  averment  need  be  made 
of  filing  of  a  real  estate  bond.  SpoMlding 
Baldwin,  81-376,  '69. 

14956.  An  executor  has  no  power  to  make 
a  parol  lease  extending  beyond  one  year. 
Bwbanl;  v.  Ihfer,  54-392,  '76. 

14957.  A  bequeathed  to  his  daughters  $8,000 
each,  which  either  mi^ht  take  in  real  estate,  not 
disposed  of,  at  a  fair  valuation;  or,  should 
either  decline  taking  save  in  realty^  he  directed 
that  his  executor  should  pay  same  in  cash.  In 
latter  case,  he  gave  power  to  executor  to  sell 
same  at  liis  discretion.  This  bequest  was  made- 
on  express  condition  that  said  daughters  were  to 
enjoy  and  use  said  money  "  during  their  natural 
lives,  and  at  their  death  to  revert  and  descend 
to  the  heire  of  their  body."  ifrfrf;  title  to  un- 
divised  realty  vested  in  hla  heirs  at  law.  The- 
executor  had  no  power  over  it,  nor  could  he  con* 
vey  to  devisees  realty  chosen  by  them.  He  could 
sell  to  procure  money,  but  for  no  other  purpose. 
SmUh  V.  McCormiek,  46-136, '74. 

14958.  Where  an  executor  Is  empoweretf 
by  a  will  to  sell  real  estate,  if  in  his  judgment, 
it  shall  be  necessary  to  accomplishment  of  pur- 
poses of  trust  created  by  will,  and  where,  in  his 
discretion,  such  trustee  exchanges  such  trust 
property  for  other  real  estate,  assuming  that 
such  exchange  is  valid,  he  has,  also,  a  right  to 
sell  real  estate  acquired  by  exchange,  if,  in  his 
judgment,  such  sale  be  necessarv  in  order  to  en- 
ble  nim  to  properly  discharge  his  trust;  and  a 
banajde  purchaser,  will  take  a  good  title.  JVicff 
V.  Buey,  22-18,  '64. 

14959.  The  legislature  may,  by  a  cnrative 
statute,  heal  consequences  of  any  error  in  such 
sales,  as  to  all  persons,  if  trustee  act  honestly> 
though  erroneously.  Id. 

14960.  The  legislature,  by  passage  of  act  cur- 
ative of  irregularsales  by  executors,  intended  to 
embrace  only  those  who  attempted  to  act  under 
our  laws,  and  will  have  no  application  to  for- 
eign executors  who  proceed  to  sell  lands  in  this 
state,  under  a  power  contained  in  will,  without 
attempting  to  conform  to  our  laws  on  subject  oi 
foreign  willa.   Z^oie  v.  2te*er,  17-41, '61. 
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14961.  Such  curative  statute  may  apply, 
though  enacted  pendente  lite,  Piice  v.  Hitey,  supra. 

l-li>6l2>  Appraisers  were  selected  bv  A  to  ap- 
praise real  estate  of  B,  deceased,  "tiiey  were 
^uly  sworn,  appraisement  was  made,  and  peti- 
tion for  sale  was  filed.  Afterward  A  was  ap- 
pointed administrator,  took  oath,  and  ^ve  bond 
as  required  by  law.  The  land  was  directed  to 
be  sold  at  private  sale,  and  was  sold  accordingly, 
for  more  than  appraised  value.  Held;  under 
sections  27  and  28,  2  R.  8.,  '48,  p.  445,  such  sale 
was  valid.  Mice  v.  Cteghom,  21-80,  'l>3.  (e.  B. 
'81,2351.) 

1406S.  An  applteatlon  to  sell  the  lands  of 

Jecedent  to  pay  debts  by  administrator  may  be 
filed  in  vacation,  and  clerk  may  then  issue  no- 
tice to  heirs.    Shepherd  v.  FUher,  17-229,  '61. 

14964.  Adniinistrator'»  sale  of  decedent's 

land  may  be  made  by  order  of  court  in  county 
■where  land  is  situate.  The  court  where  letters 
were  issued  and  where  land  was  situate  have 
«onenrrent  Jurisdiction.  Jonea  v.  LetL  72- 
586,  '80. 

14965.  Administrator's  sale  of  lands  of 

deceased  may  be  made  on  his  petition,  when 
tlieoniy  api)earance  by,  or  notice  to,  the  heirs  was 
an  appeamnce  entered  by  said  administrator  as 
guanlian  of  such  infant  heirs,  and,  as  such 
guardian,  gave  his  consent  to  his  sale  as  admin- 
istrator. He  couid  thus  act  in  a  doable  capac- 
it  J  as  trnstee.  (This  practice  not  approved.) 
Jonea  T.  Led,  72-586,  '80.  At  least  such  pro- 
ceedings can  not  be  attacked  collaterally.  Id. 

14966.  When  it  is  duty  of  an  executor  to 
report  a  sale  made  by  him  to  court  for  confirm- 
ation and  he  fails  to  do  so,  vendee  may  on  mo- 
tion obtain  a  rule  of  court  against  him  to  do  his 
duty.    Oadlmryv.  Stahl,  41-348,  '72. 

14967*  Sale  by  administrator  without  notice 
to  heirs,  though  confirmeil  by  court,  is  void. 
Hawkint  v.  HmLint,  i^-M,  '67  ;  Babbitt  v.  Doe, 
4-355, '53;  Doe  v.  Anderson,  5-33,  '54;  Gemrd 
T.  J<Arum,  12-636,  '59. 

14968.  The  notice  must  be  in  some  mode 
recognized  by  law.  Martin  v.  Starr,  1-224,  *5S ; 
Doe  V.  Haney,  5  Blf.  487,  '40. 

14969.  One  who  deals  in  good  faith  with  an 
administrator  that  has  received  his  appointment 
irom  a  tribunal  having  autliority  to  make  auch 
appointment,  but  without  jurisdiction  to  make 
particular  appointment,  will  be  protected  in 
payments  made  or  his  title  to  property  thus  ac- 
■quired,  if  such  administrator  applies  proceeds 
properly.    Dequindi-e  v.  Williams,  81-444,  '69. 

14970.  This  rule  applies  to  guardianships. 
Id. 

14971.  Sale  of  land  by  administrator.  The 
Tecord  showed  that  a  written  noticeof  application 
-was  duly  served  on  general  guardian  oi  heirs.  It 
also  recited  that  it  satisfactorily  appeared  to 
■court,  by  process  issued  and  returns  thereto,  that 
•defendants  were  all  notified  of  pendency  of  said 
I>etition,  and  of  time  and  place  of  hearing  the 
same ;  but  process  referred  to  was  made  a  part  of 
tecord  and  failed  to  contain  name  of  one  defend- 
aot,  nor  was  any  return  written  thereon  or  made 
-thereto.  No  evidence  that  the  process  ever  waa 
in  bands  of  sheriiT.  Hebl;  had  record  not  con- 
tained summons,  nor  professed  to  set  out  return, 
but  had  simply  contained  statement  that  it  ap 
peared  to  satisfaction  of  court  that  process  had 
been  duly  ser\'ed,  etc.,  it  mi^ht  have  been  con- 
clusive. When  evidence  is  in  record  S.  C.  will 
4letennine  whether  there  was  notice  to,  and  juris- 


diction over,  defendants  and  heirs.  Held  ;  record 
did  not  show  service.  Held;  sale  was  void.  HaiE- 
kins  v.  HaickiM,  28-66,  '67.  Ct  Oa  v.  MaUlun, 
17-367,  '6J. 

14972*  When  application  of  an  administrator 
to  sell  realty  makes  no  mention  of  existence  of 
an  heir,  it  can  not  be  presumed  that  heir  was 
notified.  The  record  is  not  silent.  It  epeaki 
negatively.    Doe  v.  Bowtn,  8-197,  '66. 

14973.  Also,  when  order  of  sale  was  madeon 
same  day  application  was  filed.  No  notice  codU 
have  been  given.  Id. 

14974.  Jurisdiction  of  a  petlUon  to  uU 
land  of  the  decedent  may  he  either  in  C.  P.  court 
granting  letters,  or  in  C.  P.  court  of  county 
where  the  land  is  situate.  WUHamgony. 
2Br55,'6.5.  Ctmti'o,  Ez  FarU  Shoekley,li-A\V^. 

14975*  W^here  an  action  is  brought  by  heirs 
to  set  aside  a  public  sale  of  real  property,  made 
by  administrator  under  order  o£  court,  on  the 
ground  that  he  was  real  purchaser  of  property 
in  name  of  another  party,  law  does  not  grant 
the  relief  because  act  is  necessarily  fraudulait, 
but  because  it  is  poisonous  in  its  consequences; 
therefore  statute  limiting  actions  "for  relief 
against  frauds  "  does  not  apply.  I^Uer  v.  SmiA, 
8«-231.  '71. 

14976.  Such  a  suit,  being  embraced  bv  no 
other  statute,  comes  within  sec.  212,  2  G.  a  H, 
llKI,  and  must  be  brought  within  fifteen  yeais. 
Id.  (r.  R.  8.  '81,  294.) 

14977.  Knowled|re  by  tlie  heirs  of  the  pu^ 
chase  by  the  administrator,  and  their  allowii^ 
him,  without  objection,  to  make  valuable  im- 
provements, does  not  estop  them.  At  moBt,  he 
must  be  satisfied  if  he  be  repaid  on  resale  ol 
property.  Id. 

14978.  In  proceedings  by  administrator 
to  sell  lands,  on  error  or  appeal,  it  must  affirm- 
atively appear  by  the  record  that  the  proem 
was  duly  served,  or  that  defendant  appeared  in 
person  or  by  attorney,  or  proceedings  will  bee^ 
roneous.  HavHw  V.  HaKkau,  28-66,  '67.  a 
26-287  ;  7-224  ;  2-74. 

14979.  Where  there  is  an  averment  that  an 
administrator  had  taken  possession  of  real  estate 
of  decedent,  presumption  is  that  it  was  a  1^1 
possession  under  statute;  BuU  v.  Clarke,  28-548, 

14980.  In  a  suit  by  an  administrator  to  sub- 
ject real  estate  to  sale  for  paymeni  of  decedent's 
debts,  an  appeal  to  S.  C,  from  interlocutory  or- 
der oi  sale  was  taken,  an  appeal  bond  approved 
by  court  being  filed  and  appeal  prayed  at  same 
term.  Held;  the  appeal  was  authorized  by  code 
(sec.  576),  and  taken  in  accordance  with  its  pro- 
visions (sec.  577).  Simpmmv.  iWrson,  81-1,  '69. 
(r.  R  a  '81,  646,  647.) 

14981.  A,  as  executor,  acting  upon  his  belt 
judgment,  under  power  intrusted  to  him  bx  ' 
will  "  to  sell,  without  any  application  to  any 
court  for  authority  so  todo,  the  property  of  tbe 
testator,  and  to  convey  the  same  by  good  and  guf- 
cient  tilk,"  sold  and  conveved  such  land  with  no 
covenant  against  incumbrances  and  received 
notes  in  payment  of  the  purchase-money.  I-and 
was  subject  to  a  lien  for  taxes.  /feU/ such  taxes 
can  he  no  set-off  in  action  on  notes.  Hdd;  will 
was  not  a  contract  towhich  purchaser  wa8apa^ 
ty.  Held;  power  or  authoritv  in  will  was  not  an 
obligation  on  executor,  but  discretionary.  Boat 
V.  McCkeeney,  58-193,  '76. 

14982.  Administrator's  sale  of  decedent's 
land  without  making  the  widow  a  party  to  the 
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?roceeding  is  coram  nonjvdiee  as  to  her.  Kent  v. 
'aagart,  «8-163,'79. 

l4988*  Administrator  must  make  the  sale 
cf  land  of  a  decedent  ordered  sold  to  pay  debts 
on  petition  of  creditor.  Whimand  v.  -SnoK,  66- 
120,  '78. 

14984.  Admlntetnitor'sproceedlngstoseU 
lasd  of  decedent  can  not  be  reformed,  a  mia- 
take  in  description  running  through  those  pro- 
eeedings  can  not  be  corrected.  Walton  v.  Vox, 
«7-16l, '79.  Cf.ee-488. 

14985.  To  a  petition  hj  an  administrator 
to  sell  real  (state  the  defendants  can  not  set 
up,  by  answer,  invalidity  of  his  appointment. 
Rixr  V.  Snoddy,  7-442,  '66. 

14986*  Petition  by  an  administrator  against 
heirs  of  intestate,  who  were  minors,  to  sell  real 
-estate,  for  payment  of  notes  purporting  to  hare 
been  executed  by  intestate.  Hud;  incumbent 
ojK>n  administrator  to  prove  execution  of  notes. 

14987.  The  heirs  may  plead  that  debts  are 
barred  by  statute  of  limitations,  or  use  any  oth- 
er lawful  plea  in  defense.  Id. 

14988.  As  a  general  rule,  an  administrator, 
upon  a  sale  of  intestate's  property,  can  not  re- 
ceire  In  papnent  anything  but  money.  Chand- 
Jer  V.  Sehoonocer,  14-324,  '60. 

14989.  He  can  not  apply  proceeds  of  such 
aale  upon  His  individual  debts.  Id. 

14viM)*  Thus,  purchaserof  a  lot  at  an  admin- 
istrator's sale,  credited  amount  of  notes  for  pur- 
chase-money, with  interest,  on  a  note  held  by 
tiim  upon  administrator,  and  latter  3urren<iered 
notes  for  purchase-money,  and  made  a  deed. 
Hdd;  this  was  no  payment;  and  that  an  action 
by  an  administrator  d£  bontt  non,  would  lie  to 
recover  purchase-money,  or  set  aside  sale.  Id. 

14991.  The  &llnre  of  an  adnintstrator  to 
file  a  seeond  bond,  upon  obtaining  order  for 
sale  of  real  estate,  he  and  court  supposing  that 
statute  had  been  complied  with,  will  not  render 
void  a  sale  regularly  made  and  confirmed,  pro- 
vided money  received  has  been  faithfully  ac- 
<onnted  for.  Foster  v.  Birch,  14-445,  '60.  Cf.  81- 
444'  71-398. 

1^1992.  Statute  of  '48  authorized  administra- 
ton  to  lease  real  property  for  the  payment 
4f  debts,  where  adversair  proceedings  were  had, 
and  giving  of  notice.  Where  such  proceedings 
were  not  had,  leasing  is  of  no  validity.  I^atl  v. 
Dawes,  10-60,  '57. 

14998.  Com  standing  in  field  was  sold  at  an 
administrator's  sale.  It  was  to  be  gathered  by 
administrator,  and  stored  upon  premises  within 
a  reasonable  time.  The  axiministrator  after- 
'Wird  obtained  an  order  from  P.  C.  to  sell  it  at 
private  sale.  He  sold  it  for  a  sum  less  than 
first  purchaser  had  bid  for  it,  and  sued  him  for 
difference.  Held;  proceedings  relative  to  second 
sale  Were  admtssA>le  in  evidence.  Held;  ad- 
ministrator did  not,  by  procuring  order  for 
a  private  6ale,  abandon  contract  with  first  pur- 
chaser. HM;  whether  com  was  gathered  and 
stored  within  a  reasonable  time  or  not,  was  a 
^tuestion  for  jury.   Meek  v.  Spencer,  8-118,  '56. 

14994.  A  purchaser  of  real  estate  of  an  ex- 
ecutor, belonging  to  decedent,  takes  snbject  to 
•SU  lienSf  unless  otherwise  ordered  by  court. 
Hendenon  v.  WhiUinger,  56-131,  '77 ;  Martin  v. 
Smie!,,  49-280,  '74. 

14996*  A  sale  of  lands  belonging  to  decedent, 
oj  an  executor,  is  made  subject  to  all  taxes  ac- 
cniing  after  the  death ;  those  before  should  be 


paid  out  of  personal  assets.  Hendenon  v.  Whit- 
tinger,  aupm.- 

1499^.  Under  sec.  19,  probate  act  of  '31,  for 
purpose  of  converting  real  estate  into  assets,  per- 
sonalty of  intestate  having  proved  insufficient 
for  payment  of  debts,  administrator  must  first 
take  inventory  of  real  estate  of  deceased,  or  so 
much  as  may  be  necessary  to  discharge  all  de- 
mands, and  cause  same  k>  be  appraised  by  two 
respectable  freeholders,  etc.,  which  inventoty 
ana  appraisement  must  be  filed  in  clerk's  office 
of  C.  C.    Maple  v.  Sht^,  1  Bit  561,  '39. 

14997.  If  an  administrator  consent  to  sale, 
b^  heirs,  of  real  estate  of  intestate,  he  divests 
himself  of  any  right,  which  he  might  otherwise 
have  had  under  statute,  to  make  such  estate 
assets,  in  case  of  deficiency  of  personal  property. 
m  V.  Fartjuar,  3  BIf.  331,  '34.  Overruled,  Mon- 
erief  v.  Monerief,  78-587,  '81. 

14998.  Petition  of  admlnlstratorfor  order 
to  sell  land  to  pav  debts,  need  not  contain  a 
particular  description  of  each  of  debts.  State- 
ment of  aggregate  amount,  suflScient.  Collins  v. 
Famsawik,  8  Blf.  675,  '47. 

14999.  An  onler  of  P.  C.  for  the  leasing  of 
real  estate  of  an  intestate  upon  petition  of  ad- 
ministrator, is  erroneous,  if  heirs  of  intestate, 
being  infants,  did  not  appear  to  action,  and  no 
guardian  ad  lOem  was  appointed  to  answer  for 
them.    Comparei  v.  Ranaall,  4-55,  '53. 

15000.  The  sale  of  real  estate  by  aa  admin- 
istrator, not  being  merely  erroneous  but  void, 
ejectment  will  He  against  purchaser,  without 
any  proceeding  to  reverse  order;  Babbitt  v.  i>oe, 
4-355,  '53. 

15001.  Administrator's  petition  to  sell  land 
was  required  by  B.  S.,  '43,  to  be  verified  by  his 
oath.    Weed  v.  Edmonda,  4-468,  '53. 

1500S.  On  petition  of  administrator  for  sale 
of  real  estitte  for  payment  of  debts,  court  should 
not  order  sale  oi  more  than  suflicient  for  pay- 
ment of  debts,  unless  residue  of  land  would  be 
greatly  injured  by  said  sale.  Black  v.  Meek,  1- 
180,  '48. 

15003.  It  was  competent  for  P.  0.  to  correct 
an  error  in  the  descrlptloB  of  land,  in  an  ap- 
praisement made  uaderan  administrator's  peti- 
tion to  sell  real  estate.  Lasare  t.  Oarter,  6- 
498,  '54. 


XIT.  Setting  Aside  Conreyanees  of  Decedeat. 
See  Deeedenit'  litaie,  XIL 

15004*  An  administrator  can  bring  an  action 
against  heits,  to  recover  property  belonging  to 
estate,  when  there  are  claims  against  estate  to 
be  paid  by  him.  Bearss  v.  Monigomery,  46-544^ 
'74 ;  MaHin  v.  Reed,  80-218,  '68. 

15005.  The  complaint  shoulds  how  such  in- 
debtedness.   Lote  V.  Mikals,  1 1-227,  '58. 

15006.  This  principle  will  apply  with  a 
greater  force  in  setting  aside  a  fraudulent  con- 
veyance.   Gamer  v.  Oratxi,  54-188,  *76. 

15007.  A  husband,  or  his  administrator,  can 
not  revoke  a  gift  made  by  him  to  his  wife.  Oar- 
ner  v.  Graves,  tt^tra;  Baymond  y.  iVitdkan^  24- 
318,  '65. 

15008.  Executors  and  administrator  can  not 
set  aside  a  conveyance  made  by  their  decedent,  on 
ground  of  fraud.    f?am«r  v.  Graveit,  supra, 

15009.  A  hnDdnlentconreyanceof  choses 
In  action  is  good  as  against  the  ||rantor  and  his 
heirs,  but  may  be  set  aside  by  his  administra- 
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tor.  He  must  allege  and  prove  that  proceeds 
thereof  are  necessary  to  par  debts  of  aecedent. 
Bea  T.  Mees,  19-238,  '62. 

XT.  Claims  A^aiiist  Estate  In  PaTor  of  Ex- 

ecat«r8,  etc. 

15010*  An  administrator  may  file  a  claim 
In  his  own  favor  against  estate  be  represents. 
Chides  V.  Chidealer,  42^69,  '73 ;  Smiih  v.  Den- 
tlum,  48-65.  74. 

16011*  Ap  executor  can  not  allow  his  own 
claim,  it  must  go  on  issue  docket,  and  adver- 
sary party  named,  either  by  claimant  or  court. 
H^Mard  v.  Hvbbard,  16-25,  '61.  Cf.  Stanford  v. 
Stanford,  42-485,  '73. 

15012.  The  administrator  can  not  be  a  plain- 
tiff and  defendant   Stanford  v.  Stanford,  gupra. 

15013.  A  setre  foam  against  administrators 
of  a  judgment-de/endant,  alleging  waste,  must 
aver  that  there  were  not  ^ods  of  estate  of  intes- 
tate in  their  hands  sufficient  to  pay  judgment. 
OsQfptr  V.  Uanna,  2-97,  '60. 

15014*  Thougli  an  administrator,  as  a 
nortgafTCC;  bad  obtained  a  judgment  of  fore- 
closure against  widow  and  heirs  of  decedent, 
widow  has  a  right  to  require  him  to  make  his 
claim  out  of  other  assets,  and  thereby  save,  to 
her,  third  of  land  to  which  she  would  be  entitled, 
except  for  mortgage,  and  may  avoid  sale  to 
him  under  such  foreclosure,  if  lie  does  not  so 
apply  funds.   Hurmeixr  t.  Smiih,  49-114,  '74. 

15015*  A  died  testate,  leaving  income  of  his 
property  to  his  wife,  his  executrix,  until  younger 
of  his  two  children  became  of  age,  when  property 
should  be  divided  in  fee  between  the  tnree, 
Afterward,  she,  as  executrix,  expended  money 
as  directed  by  will,  to  secure  which  she  obtained 
an  order  from  court,  to  which  proceedings  such 
minors  were  not  parties,  authorizing  her  to  give 
lier  note  and  a  mortgage  on  property.  The  chil- 
dren, on  attaining  majority,  brought  an  action 
against  executrix  and  iiolder  of  note  and  mort- 
gage, to  cancel  mortgage  and  quiet  title  to  land. 
Assignee  of  mortgage  brings  in  a  cross  com- 
plaint, proceedings  being  brought  in  a 
court  of  competent  jurii^iction  were  sufficient 
as  to  widow  as  executrix;  but,  Held;  mortgage 
being  made  as  executrix,  did  not  bind  her  per- 
Bonaily;  and,  H^;  that  as  widow  would  take 
same  interest,  by  sucli  devise,  as  by  law,  forwant 
of  proper  averment,  presumption  was  she  took 
under  law,  and  as  sucn  her  interest  was  not  af- 
fected by  debts  against  estate  of  A.  WetheriU  t. 
Harris,  «7^2,  '79. 

15016.  Debt  by  an  executor  on  a  promise  by 
the  defendant  to  testator  to  pay  latter  a  certain 
sum psrannmn during  hislifetime.  Held;  proof 
of  defendant's  promise,  and  of  his  payment  of 
one  year's  rent,  without  any  evidence  as  to  Ume 
wheh  testator  died,  did  not  sustain  action.  £^ 
T.  Ford,  5  Blf.  554.  '41. 

15017.  A  decedent's  estate  is  chargeable,  with 
the  reasonable  expenses  of  executor,  in  an  un- 
successful effort  made  him  in  good  faith  to  re* 
sist  a  contest  of  will  of  decedent.  Bratsuy  v. 
Oom  8S-899,  '70. 

1mI18.  Executors  and  administrators  shall 
receive  a  just  compensation  or  allowance  for 
their  services.  He  must  present  his  claim  for 
his  services  in  form  prescribed  by  statute,  and 
upon  satisfactory  evidence,  proper  court  may 
make  a  just  compensation.  (Muta  t.  TQion.  58^ 
874,  '77. 


15019.  When  executor  or  administrator 
makes  his  final  settlement,  and  legatees  or  heirs 
except  to  allowance  made  to  him,  court  shoold 
hear  evidence  offered  to  sustain  question  raised 
in  r^rd  to  allowance.  The  judge  is  not  bound 
by  allowance  made  by  a  former  judge,  who  made 
such  allowance  in  absence  of,  and  without  no- 
tice to,  legatees  or  heirs,  and  without  any  state- 
ment made  b^  executor  or  administrator  under 
oath,  as  required  by  section  148  of  act  provid- 
ing forsetttementof  decedents' estates,  id  (t.IL 
S.  ^81,  2396.) 

XYh  Purchase  of  the  Decedent's  Pn^crtr* 

15020t  The  title,  by  which  an  administrator 
holds  land  purchased  at  a  sale  of  estate  of  which 
he  was  trustee,  is  void,  not  voidable.  The  aatti 
aw  trust  can  have  sale  set  aside,  or  cause,  per- 
haps, title  to  be  conveyed  to  them.  A  tenaal, 
or  third  person,  can  not  question  title,  ifurply 
v.  refer,  50-645,  '77. 

16021.  Heirs  to  whom  land  was  descendtd, 
and  which  had  been  sold  by  order  of  court,  nay 
have  administrator'B  sale  set  aside  by  applies* 
tion,  in  reasonable  time,  upon  payment  oi  jnit^ 
chase-money  and  value  of  improvements.  ^Im 
V.  Swih,  1-565,  '49.    Cf.  8-104  ;  20-193. 

15022.  An  administrator  is  a  trustee  of  real 
and  personal  property  of  a  decedent,  and  hecao 
not  purchase  either  at  a  judicial  sale,  eT«) 
though  it  be  sold  on  an  execution  in  his  £>Tor 
before  he  assumed  the  trust,  and  he  used  efforts 
to  make  it  sell  for  best  price  possible.  Jforfis 
V.  Wyncoop,  12-266,  '59.  Cf.  Hunmeler  v.Smitk, 
49-114,  '74. 

15028*  The  widow  or  heirs,  or  eeatui  que  truL 
may  avoid  such  a  sale  without  showing  fnnd 
or  an  advantageous  bargain  by  him.  Id. 

15024.  A  sale  of  property  of  eatui  tm  Iml^ 
to  trustee,  Is  voidable.  HmmAer  t.  iSiutt,  «- 
pm. 

15025.  Trustee  can  not  buy  for  another,  ^tn^ 
tin  V.  Wyiuxxjp,  supra;  Braekenridge  v.  Bf&aA^ 
2  Blf.  377,  '30. 

15026.  Administrator's  sale  to  hiasclf; 
directly  or  indirectly,  through  a  trustee,  is  vcud, 
and  can  not  hold  title  in  a  proper  proceeding 
by  heirs  of  decedent.  Such  a  sale  is  itodf  a 
fraud  in  law,  or  constructive  fraud,  whidi  Isv 
will  not  uphold  whatever  may  have  been  bit 
motive.    Morgan  v.  WatUet,  69-260,  '79. 

15027*  Statute  of  limitation,  if  a  bar  to  such 
a  proceeding,  must  be  pleaded,  but  generally 
lapse  of  time  Is  not  material  to  the  ease.  M 

15028.  If  anadmtnistrator,authori<edbyaB 
order  of  court  to  sell,  at  public  sale,  real  e*t»t» 
of  his  intestate  for  payment  of  debts,  parchitt 
the  bUBd  himself;  and,  afterward,  sell  same 
at  an  advanced  price ;  he  is  liable  to  account  for 
profits  to  heirs,  for  whose  benefit  administrators 
purchase  most  he  considered  to  have  beenmadfc 
BraekenTidge  v.  HoUand,  2  Bit.  377,  '30.  Cf.  81- 
292  ;  20-193;  21-80;  8-306;  12-266. 

15029*  If,  owinj;  to  conductor  administratov 
any  uncertainty  exists  as  to  amount  of  profits 
made  by  him  on  purchase,  he  will  bechargeahw 
with  largest  amount  which,  from  circumstancm 
he  can  be  presumed  to  have  realized.  Id. 

15080*  An  executor  stands  in  a  fiduciaiyis- 
lation  to  legatees,  and  can  not  gpecnlate  br 
purchasing  claim  of  a  legatee  for  his  own  ad- 
vantage, without  full  ^yment.  The  fact  U»t 
there  was  some  nnceztainty  in  amount  of  oece- 
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beat's  estate  can  make  no  difference.  Suchpur- 
cUase  and  conveyance  is  void.  Qoodmn  T.  Good- 
■Kin,  48-584,  '74. 

XVU.  Admiatetrator  de  son  tort* 

IfiOSl.  It  la  no  defense  for  an  executor  de 
«oa  tort  to  shov,  in  an  action  for  monerii  in  his 
iiaada  belonging  to  decedent,  tliat  such  moneys 
are  proceeds  of  a  sale  that  is  void  and  passed  no 
title  to  prooerty.  Fergugon  v.  Barnes,  58-169,  '77. 

15033.  The  executor  or  administrator  of  a 
4lecedent  is  a  proper  person  to  sue  an  executor 
■<ie  son  tort.  Fergunoa  v.  Barnea,  68-169,  '77; 
XeoeAv.  iVe&tfer,  8&-4I5. '71. 

15085.  Also,  a  creditor  of  decedent.  Id. 
Is084.  When  action  is  brought  by  a  creditor, 

lie  should  sue  not  only  for  himself,  but  also  for 
Other  creditors.  Wilson  v.  DurU,  87-141,  '71; 
JFferytMon  V.  Barnes,  58-169,  '77, 

15035*  Complaint  by  A,  administratrix, 
A^inst  as  executor  of  his  own  wrong, 
iorintermeddling,  etc.,  laying  acts  on  the  6th  of 
Ifovember.  Answer :  1,  a  general  denial ;  %  a 
denial  and  averment  of  property  in  defendant; 
~3,  denial  that  he  vas  executor,  etc.  Reply  in 
denial.  After  evidence  had  been  heard  and 
argument  begun,  plainttf)'  was  permitted  to 
amend  complaint  by  striking  out  Vov.  and  in- 
■sertingOct.  The  evidence  showed  that  deceased 
died  on  the  2nd  of  Oct.,  and  that  plaintiff  ob- 
tained letters  on  the  30th  of  that  month.  The 
Jury  found  specially  that  defendant  intermeddled 
at  all  times  after  death  of  decedent  until  last 
of  Nor.  Hdd;  time  laid  should  brin^  case 
within  statute  of  limitations,  and  evidence 
should,  perhaps,  show  that  acts  complained  of 
preceded  grant  of  letters,  etc.  Held;  amend- 
ment met  evidence,  and  did  not  change  either 
claim  or  defense.  Held;  costs,  prior  to  amend- 
ment, were  properly  charged  against  defendant. 
Sipe  V.  Sipe,  14-477,  '60. 

15086.  Action  by  A  as  administrator  of  es- 
tate of  B  against  C  as  administrator  de  son  tort  of 
said  estate,  charging  that  C  wrongfully  inter- 
meddled, and,  taking  possession,  converted  a 
large  part  of  estate,  moneys,  etc.,  to  his  own  use, 
to  damage  of  said  estate.    C  filed  a  cross-corn- 

Elaint,  alleging  that  B  had  made  a  contract  with 
,  whereby  C  undertook  to  maintain  him  during 
Ms  life,  and  to  pay  his  funeral  expenses  and  all 
Just  debts,  and  in  consideration  therefor  C  was 
to  receive  whole  estate  of  B,  that  B  in  his  life- 
time had  transferred  to  C  all  his  property,  that 
C  had  fully  performed  his  part  of  contract,  that 
a  part  of  said  estate  consisted  of  notes  against  A, 
that  said  notes  were  now  due  and  wrongfully 
and  unlawfully  detained  by  A,  and  prayed  re- 
lief. Held;  though  the  cross-complaint  named 
A  only  as  an  individual,  it  eTidently  char{^  A 
in  his  trust  capacity,  and,  if  proved  true,  it  en- 
titled C  to  a  judgment  and  order  for  return  of 
notes,  but  to  no  personal  judgment  either  for 
amount  or  value  of  notes.  Fe^er  v.  Grouse,  73- 
64,  '80. 

15037.  A  widow^ts  an  executor  de  son  tori  if 
she  converts  estate  of  her  husband  to  her  own 
use,  when  she  was  sole  l^tee  of  all  his  property, 
but  had  not  probated  will.  MeOo^Y.  i%Re,68- 
327,  '79. 

15088.  A  creditor  of  estate  can  not  obtain  a 
personal  judgment  or  maintain  a  personal  action 
against  her  under  sec.  15,  decedent's  act.  {v.  B. 
&  '81,  2258.)   Her  liabilty  is  to  estate  and  not 


to  him.  He  may  compel  her  to  account  to 
proper  court  for  full  value  of  property,  with  ten 
per  centum  thereon.  His  only  remedy  against 
her  is  by  an  administration  of  estate,  when  he 
has  no  specific  lien  on  any  particular  property. 
Id. 

15089.  Compklint  by  payee  of  a  note  averr- 
ed that  subsequent  to  maturity  of  note  maker 
died,  and  defendant  had  wrongfully  and  unlaw- 
fully, and  with  intent  to  cheat  and  defraud 
plaintiff,  sold  certain  property  of  decedent  and 
appropriateii  proceeds  to  his  own  use,  amount- 
ing to  a  large  sum  over  and  above  amount  due 
on  note.  Held;  complaint  good.  Bamset/  v.  Flan- 
naffan,  88-305,  *70. 

15040.  Erldence  showed  that  defendant, 
having  possession  of  a  horse  of  decedent,  assent- 
ed to  its  sale  for  $180,  and  monej?  was  applied 
to  pa^  a  note  of  decedent,  on  which  defendant 
was  indorser.  Held;  proceeds  went  to  benefit 
of  defendant.  Id. 

15041.  By  will,  an  estate  was  given  to  widow 
"for  her  own  use  and  benefit  or  maintenance 
during  her  natural  life,"  and  at  her  death,  all, 
"not  used  for  her  maintenance,"  was  given  to 
another  person.  Held;  the  widow  had  no  right  to 
sell  property  of  decedent,  over  and  above  $500 
in  assets  taken  by  her,  and,  one,  acting  for  her  in 
selling  such  property  and  accounting  to  her  for 
proceeds,  is  liable,  as  an  executor  de  eon  tort. 
Leach  V.  Prebsler,  85-415,  '71. 

15042.  One,  who  takes  possession  of  the  per- 
sonal proper^  of  a  decedent,  at  request  of  his 
daughter,  who  was  widow  of  the  decedent,  to  care 
for  It  properly  until  letters  are  taken  out,  and, 
who  then  delivers  it  to  administrator,  as  soon 
as  he  is  authorized  to  receive  it,  is  not  liable  as 
an  executor  de  son  tort.  Brown  v.  SuUivan,  82- 
359,  '«4. 

15043.  Every  person  who  unlawfully  inter- 
meddles with  any  of  property  of  a  decedent  is 
chaigable  as  executor  of  his  own  wrong  and  Is 
liable  to  an  action  by  any  creditor,  etc.,  to  ex- 
tent of  damage  occasioned  thereby  and  must  ac- 
count for  full  value  of  such  propertv,  with  ten 
per  cent,  thereon.    WiLton  v.  Vavls,  S7-14!,  '71. 

15044.  In  an  action  against  an  adminis- 
trator de  son  tortf  to  recover  value  of  assets 
converted  to  his  own  use,  defendant  may  give 
in  evidence  under  general  denial,  whatever  tends 
to  disprove  plaintiff's  right  to  recover,  and  also 
matter  in  mitigation.  Reagan  t.  Long,  21-264, 
'63. 

15045.  Action  by  administrator  to  collect 
money,  wrongfully  converted  by  defendant,  be- 
longing to  decedent.  Answer,  that  money  taken 
was  identical  money  loaned  decedent,  who  had 
it  on  hand  at  time  of  his  death ;  that  iiis  widow 
took  possession  of  money,  and  represented  to  de- 
fendant that  she  would  take  out  letters,  and  re- 
(^uested  him  to  take  back  said  money  and  de- 
liver to  her  note  of  decedent  given  therefor, 
which  he  did.  Heti;  answer  btul,  as  it  did  not 
allege  whether  or  notestate  was  solvent.  It  was 
not  pleaded  as  a  set-off.  Jiobinton  y.  Isenhower, 
47-199.  74. 

15046.  A  widow,  by  occupying  the  home- 
stead and  keeping  possession  of  her  Imsband's 
goods  after  his  death,  and  using  them  as  her 
own,  though  she  did  not  sell  any,  renders  her- 
self liable  as  an  executor  de  ton  tort.  Hawkins 
V.  Johnson,  4  Blf.  21,  '85. 

15047.  The  circumstances  alone  that  a 
widow  bad  possession  of  some  of  goods  of 
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estate  will  not  make  her  liable  in  an  action  of 
debt  by  a  creditor  of  her  late  husband,  whether 
she  be  considered  as  holding  goods  under  will, 
or  as  being  an  executrix  de  am  Iwt,  though  she 
make  a  parol  promise  to  pay.  C^miUer  v.  Da- 
rk! son,  6  Blf.  367,  '43. 

1 6048.  A  husband  was  insolvent,  left  state 
and  died  in  another  state.  The  widow,  before 
had  any  certain  knowledge  of  his  deatli, 
used  his  property  in  support  of  family  and  in 
payment  of  his  debts.  lula;  she  was  not  liable 
•B  an  executrix  de  ton  tort  to  her  husband's 
creditors.   Brom  v.  Benight,  3  Blf.  39,  '32. 


XTIII.  Foreign  Executors  ud  Admlols- 
trators. 

15049*  Statute  requiring  foreign  adminis- 
trators to  produce  and  file  copy  of  lettera^  ap- 
plies to  rules  of  evidence,  not  of  pleading. 
Jellj/  V.  SfetCTU,  4-510,  '63. 

15050.  Foreign  executors  and  adminis- 
trators can  sue  in  tliis  state  and,  by  leaving 
their  foreign  domicile  and  bringing  here  evi- 
dencea  of  debt,  do  not  work  a  forfeiture  of  their 
title  to  such  evidences  of  debt  Thotnattm  t. 
Brown,  48-203,  '73. 

15051*  Their  right  to  sue  can  only  be  Ques- 
tioned by  a  plea  under  oath.  Jeff.  R.  Go.  v. 
Hmdrieks,  26-228,  '66;  MaUoek  v.  PoweU,  14- 
878,  '60. 

15052.  Ah  execntor  derives  his  power  to 
act  as  such,  in  reference  to  the  transfer  of  im- 
movable propertv,  from  a  compliance  with  law 
of  place  where  ne  attempts  to  operate  noder 
wilL  and  not  froin  will  alone.  Lucas  v.  Tadeer. 
17-41,  *61. 

1505S*  Wbere  local  laws  exist,  in  r^rd 
to  executors  appointed  in  another  state,  the 
same  must  be  at  least  substantially  complied 
with,  before  executor  can  tiiere  be  recognized  as 
such.  Lwxu  V.  Twlxr,  17-41,  '61. 

15054*  Sale  of  land  by  a  foreign  ex^utor 
is  authorized  in  same  manner  and  upon  same 
terms  as  incase  of  an  executor  appointed  in  this 
state,  except  he  need  not  fite  a  bond  when  court 
is  satisfied  that  he  is  bound  with  sufficient  sure- 
ties in  place  of  his  appointment  and  a  duly  au- 
thenticated copy  of  such  bond  is  filed  in  court. 
Raim  V.  MaUhia»,  35-332,  '71. 

15055.  Petition  to  sell  land  by  a  fbretgn 
executor  is  insufficient,  if  it  fails  to  show  (1) 
amount  of  personal  property,  if  any,  that  has 
come  into  his  hands;  (2J  the  amount  of -debts 
outstanding  against  estate,  and  insufficiency  of 
personal  estate  to  pay  same ;  (3)  a  sufficient  de- 
scription of  real  estate  liable  to  be  made  assets ; 
(4)  names  and  ages  of  heirs,  legatees,  or  devi- 
sees of  deceased  ;  (5)  that  will  had  been  probated; 
(6)  that  an  authenticated  copy  of  his  appoint- 
ment had  i}een  filed  in  court.  Bapp  v.  Mattkiaa, 
«5-332,  '71. 

15056.  A  foreign  administrator  may  be 
proceeded  against  by  attachment:  and  where 
the  complaint  is  against  him  in  his  fiduciaiy 
capacity,  a  judgment  against  him  petsonally  is 
amendable  in  8.  C.    Lewis  v.  Reed,  11-239,  '58. 

15057*  A  foreign  execntor  must  have  his 
letters  testamentary  and  of  administration  en- 
tered of  record  in  circuit  court  of  this  state. 
AWw  V.  Moody,  2  Blf.  247,  '29. 

15058.  A  petition  by  a  foreign  execntor 
to  sell  real  estate  must  show  that  he  had  filed 
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in  court  an  authenticated  copy  of  his  appoint- 
ment   Rapp  V.  MaOhias,  85-332,  71. 

15059.  The  right  of  a  foreign  exeeuter  er 
administrator  to  sue  is  not  dependent  upoa 
his  filing  here  a  copy  of  his  letters.  See.  159. 
2  «.  *  H*,  p.  628  (r.  R  S.  '81,  2298),  only 
makes  copies  so  filed  sufficient  evidence.  Uplm 
V.  Adams,  27-432,  '67 ;  Jeff.  R.  Cb.  v.  Hendriek, 
26-228,  '66. 

15060*  Letters  testamentary,  or  of  adminis- 
tration, granted  in  another  state,  were  not  nco^ 
nized  liere,  by  statute  of  '24,  until  recorded  in 
C.  C. ;  but  they  are  now  recognized  under  stat- 
ute of  '31,  upon  their  being  Hied  with  clerk  of 
court  in  which  they  are  to  be  introduced.  2uDf- 
lor  V.  Moody,  3  Blf.  92,  '32:  t.  M/ndg,  % 

Blf.  247, '29. 

XIX.  witness. 

1S061*  Ab  execntor  is  not  a  competent 
witness  on  a  trial  of  a  claim  against  an  estate 
for  board  and  services  rendered  to  decedenL 
Qinn  V.  CoUint,  48-271,  '73. 

15062.  Nor  as  to  transaction  between  de- 
ceased and  claimant.  Helm»  v.  Keana,  40-124, 
■72;  TAomv.  fKttem,  24-323, '65. 

15068*  In  an  action  against  an  estate,  if  so 
administrator  testifies,  and  his  evidence  is  ad- 
mitted witliout  objection  or  exception,  and  no 
motion  is  made  to  strike  it  out,  error  will  lie 
waived.   Denbo  v.  W^igkt,  68-226,  76. 

16064.  An  execntor  nuy  be  a  witness  aod 
testify  to  payments  by  him  of  certain  moaeys 
out  of  decedent's  estate.  Qoodwm  v.  Qoodt^ 
48-W4  74. 

16065.  An  administrator  is  a  competent 
witness  in  trial  of  exceptiona  to  his  report  and 
his  manner  of  distributing  the  surplus.  JSom* 
lyn  V.  yesbU,  87-284,  71. 

16066.  When  an  executor  had  paid  funds  of 
estate  out  in  settlement  of  claims  against  hiia 
and  decedent,  and  he  had  chat^^  such  vij- 
ments  to  estate  in  his  final  settlement,  and  aa 
exception  was  taken  to  his  reports  and  settle- 
ment, for  reason  th^t  such  claims  were  for  hi» 
individual  debts,  such  executor  is  not  a  compe- 
tent witness  as  to  nature  of  such  claims.  Id. 

15067.  The  wife  of  a  party  to  an  action  is 
not  a  competent  witness  to  testify  for  or  against 
such  husband,  even  if  such  husband  is  sumg  as 
administrator.   Lynam  v.  Bwhter,  60-402, 

15068.  An  action  b^  administrator  of  one 
estate  against  an  administrator  of  another  estate 
to  correct  an  error  in  bettlement  of  a  balance 
due  on  a  note  executed  by  decedent  of  latter 
estate.  The  settlement  was  made  between  ad- 
ministrators. Hdd;  later  administrator,  under 
act  of  '65,  at  his  own  instance,  could  not  testify 
as  a  witness  in  his  own  behalf.  Markkv.^Htla; 
28-488, '67.    (tj.  R.  S. '81,498.) 

16069.  Discretionary  power  of  court  in  re- 
quiring a  party  to  testify  under  this  act,  is  ab- 
solute and  not  subject  to  review.  JCtrcmur  T. 
Lewis,  28-499,  '67. 


EXECUTORY  DETI8B. 

See  WUis. 

15070*  A  will  executed  '23,  by  testator  who 
died  '29,  after  making  provision  for  naj^mait 
of  debts,  read  as  follows :  "  I  give  and  cterise  to 
my  wife  the  real  estate  for  and  during  her  lif^ 
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remainder  to  the  issue  of  lier  body  by  me  be- 
gotten, provided  such  issue  live  to  lawful  age, 
and  on  failure  thereof,  the  remainder  to  my  rel- 
atives by  consanffuinity,  at  the  time  of  her  de- 
cease, who  may  iawfully  inherit  the  eame  by 
common  law."  He  left  one  child  who  died  in  her 
fifth  year.  His  widow  again  married  and  died, 
leaving;  a  son,  aged  thirty-nine  years,  by  second 
husband.  It  was  held;  upon  death  of  widow 
and  her  only  child  begotten  by  testator,  that, 
the  remainder  vested  in  testator's  "  relatives  by 
consanguinity"  who  inherited  by  rules  of  the 
common  law,  as  an  executoiy  devise.  Ifeint  t. 
Fridne,  5»-&26,  77. 

1607 1*  A  limitation  over  by  way  of  execu- 
tory devise,  in  order  to  be  valid,  must  beso  made 
that  estate  not  only  may,  but  must  vest  in  pos- 
session within  a  life  or  lives  in  being  and  twen- 
ty-one years  and  nine  months  at  furthest,  and  if, 
by  any  possibility,  vesting  ma^  be  postponed  be- 
yond this  period,  limitation  will  be  void.  The 
period  from  which  rule  runs,  isdeathof  testator. 
StoAen*  T.  Eanuj  SO-39,  '68. 
_  15072.  A  devised  land  to  his  son,  on  condi- 
tion that  should  son  die  childless,  land  should 
belong  to  A's  daughter  or  her  heirs.  Held  ;  son 
held  a  feesimpleconditionai,  and  dying  childless, 
there  was  a  failure  of  condition,  and  estate  went 
to  heirs  of  daughter,  she  having  died,  by  exe- 
cuting devise,  a  fee  being  thus  limited  to  take 
efTect  after  a  fe&  SmUh  v.  Hunter,  28-580,  '64. 

1607S.  B  devised  his  estate  to  his  son,  pro- 
viding that  if  son  should  die  without  a  "lawful 
heir  or  heirs  "  said  estate  should  go  to  children 
of  B^a  daughter.  Held;  as,  on  account  of  pe- 
culiar language  of  will,  the  words  "  lawful  heir 
or  heirs"  must  be  deemed  as  used  in  limited 
tense  of  child  or  heir  of  body  of  son  at  the  time  of 
the  tm*8  death,  limitation  over  was  valid  as  an  ex- 
ecutory devise    Jonea  v.  MiUet;  18-337,  '69. 

1607  4.  Where  there  is  a  limitation  over  after 
a  d^nite  failure  of  issue,  which  is  when  a  pre- 
cise time  is  fixed  by  will  for  failure  of  issne,  as 
where  there  is  a  devise  to  one,  but  if  he  dies 
without  issue  or  lawful  issue  living  at  the  limeof 
hUdealh.  etc.,  such  limitation  is  valid  as  on  exe- 
cutroy  oevise.   Hux/ord  v.  MiUigan,  50-542,  '75. 

16075*  But  where  tliere  is  a  limitation  over 
after  an  indefinite  failure  of  issue — which  is 
period  when  issue  or  descendants  of  first  taker 
shall  become  extinct,  without  reference  to  any 
particular  time  or  event — such  limitation  over 
18  void,  as  an  ezecutoi^  devise,  contingency  upon 
which  limitation  over  is  to  tue  effect  being  too 
ranote.  Jd. 


HXBBIPTIOIV  I.A'WS. 

16076.  Under  art.  1,  sec.  22,  constitution,  and 
statute  of  '52,  property  b  exempt  from  execu- 
tion only  In  actions  upon  contract.  State  v.  Afe- 
logve,  0-196,  '57,    (v.  R.  8.  '81,  67,  703.) 

15077>  Execution-defendant  may,  under  act 
of  '43,  claim  as  exempt  from  execution,  at  any 
time  before  sale,  any  personal  property  levied  on, 
not  exceeding  $125.  Pate  v.  Sicann,  7  Blf.  500,  '45. 

15078.  Where  a  Judgment  for  alimony  has 
been  rendered,  defendant  can  not  claim  exemp- 
tion of  any  property  from  execution  thereon. 
Meaxie  v.  Avderaon,  05-239,  '79. 

16079.  The  exemption  amendatory  act  of 
'69  was  not  in  force  from  and  after  its  passa^ 
and  pnblication  (in  the  newspaper],  though  it 


was  so  provided  therein,  because  it  did  not 
further  declare  an  emeivency.  Mark  v.  Saie, 
15-98,  '60. 

15080.  The  statnte  of  exemption  shonld 
be  eonstmed  liberally  in  favor  of  debtor.  Qreg- 

ory  V.  Latchem,  53-449,  '76. 

15081.  The  act  of  '41,  requiring  that  when- 
ever any  judgment-debtor  was  not  able  or  neg- 
lected to  take  stay,  as  provided  in  laws  then  in 
force,  his  property  should  be  sold  on  same  cred- 
it, etc.,  was  held  not  to  apply  to  a  sale  under  a 
distress-warrant  for  rent.  Durham  v.  Walkery 
8  Blf.  439,  '47. 

15082.  Amonnt  of  exemption  nnder  th& 
execution  laws  is  not  evidence  to  prove  a  right 
to  exemption  from  liability  to  work  highways,, 
under  sec.  9,  1  R.  S.  '76,  p.  857.  Winiidd  Tmrn- 
thip  V.  Wige,  78-71,  '80.    {v.  R.  8.  '81,  6066.) 

15088.  SemUe:  a  man  can  not  mortgage  land 
to  one  of  his  creditors  who  is  willing  to  give 
him  time — his  wife  not  joining— and  let  his 
other  creditors  sell  his  other  property,  and  then 
select  mortgaged  property  as  exempt  from  exe- 
cution against  mortgagee;  nor  can  the  right  to 
select  a  portion  of  his  propertjr  render  any  arti- 
cle actually  exempt  till  selection  has  been  made- 
Land  mortgaged  to  secure  a  debt  was  sold  un- 
der a  decree  of  foreclosure,  and  mortgagee 
brought  suit  to  recover  possession.  Held;  exe- 
cution-defendant, in  his  answer,  need  not  nega- 
tive that  morteage  wasgiven  to  secure  purchase- 
money  ;  but  pfaintiff  must  set  this  up  in  his  re- 
ply.  Saiighier  v.  Detinty,  10-103,  *58. 

15084.  A  having  a  judgment  against  B,  be- 
ing insolvent,  but  owner  of  an  e(]^uitable  inter- 
est in  some  land,  instituted  an  action  to  subject 
that  interest  to  his  judgment.  The  court  found 
that  B  owned  personal  property  worth  $97.01,. 
and  that  he  was  entitled  to  $202.99  out  of  value 
of  his  equitable  interest  in  land,  to  make  the- 
$300  to  which  he  was  entitled  as  exempt  from 
execution,  and  that  he  then  owed  on  land  $100 
to  his  grantor,  which  was  a  lien,  and  ordered 
the  land  to  be  sold,  and  last-named  sum  to  be 
first  paid,  and  then  the  $202.99  to  B,  out  of  the 
proceeds  of  the  sale,  and  residue  to  be  applied 
on  the  plaintiff's  judgment.  The  land  was  sold 
and  bought  by  plaintifls.  They  tendered  the 
$100,  but  did  not  tender  to  B  $202.99,  and  la 
this  condition  of  the  matters,  court  ordered  that 
the  estate  should  be  c<mveyed  in  fee  to  purchas- 
ers aforesaid.  Held;  this  was  error.  Smaih  v, 
Foflseoten,  20-221„'63. 

15086.  Where  husband  and  wife  are  living 
t<^ther,  and  property  of  Imsband  does  not  reach 
limit  fixed  by  law,  and  wife  is  the  owner  of 
property  levied  upon  and  yet  claimed  as  ex- 
empt, and  is  herself  real  debtor,  she  is  entitled 
to  exemption  to  extent  necessary  to  make,  with, 
her  husband's  property,  amount  protected  by 
statute.    Crane  v.  Waggoner,  88-83,  70. 

16080.  Statute,  exempting  property,  does  not 
apply  to  cases  where  debtor  voluntarily  conveys 
by  way  of  mortgage,  his  property.  Loix  v.  Blair, 
72-281,  '80. 

15087.  One  partner  can  not  claim  any  part 
of  property  or  an  existing  partnersbip,^  as. 
exempt  from  sale  upon  execution  against  him. 
Or  property  mortgaged  by  partnership  to  secure 
a  partnership  debt.  Id. 

15088.  A  resident  householder  can  not 
claim  land  as  exempt,  title  to  which  is  in  his 
wife.   Holman  v.  Mwrtin,  12-553,  '59. 

16089*  Nor  can  he  avail  himself  of  his  own 
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frand  in  having  land  conveyed  to  her,  to  enable 

him  to  set  up  such  exemption.  Id.  MatuUoce  t. 
Burton,  l-;ii>,  '48.    ff.  9-537. 

15090.  The  question  of  validity  of  convey- 
ance to  wife  arises  between  lier  nnu  creditors  of 
husband,    llnlman  v.  Mmtiit,  nunra.    Cf.  9-537. 

15091.  An  executIon<debtor  at  time  of 
levy  n)mn,  and  of  sale  of,  his  property,  had 
left  his  lionset  to  avoid  criminal  process,  and 
though  his  wiiereabouts  were  not  known,  tliere 
was  no  evidence  that  he  had,  before  day  of  sale, 
been  without  the  state.  His  property  remained 
at  his  house,  but  bis  family  were  temporarily 
absent  nt  liouiieof  a  relative.  liotli  at  levy  and 
sale,  bis  wife,  as  bis  agent,  chiiuicd  said  prop- 
erty, as  exempt  from  execution.  J/eW;  defend- 
ant had  not  ceased  to  be  a  resident  house- 
holder, or  lost  his  riglit  to  benefit  of  exemption 
law.    Norman  v.  Bellman,  ltt-156,  'til. 

15092.  It  is  not  requisite  that  one  should  be 
in  possession  of  a  house,  to  entitle  him  to  bene- 
fits of  this  statute;  and  one  in  act  of  removing 
from  one  part  of  state  to  another,  is  so  entitled. 
Id. 

15098.  Exemptions  of  propertv  attached, 
may  be  set  up  as  a  claim  in  court,  irom  which 
■writ  issues.  iSate  v.  Manty,  16-8, '60.  And  per- 
haps before  officer  when  writ  is  about  to  be  lev- 
ied. Id. 

15094.  A  brother  over  twenty-one  years  of 
age,  living  with  his  sister,  each  owning  a  part 
■oF  personal  property,  and  each  by  their  labor 
'Contributing  to  household  exiwnses,  Is  a  house- 
holder,  and  entitled  to  benefits  of  exemption 
act.    Graham  v.  Crocketl,  18-119,  '62. 

16095.  The  right  of  execution  is  a  personal 
ri^ht  whicli  the  debtor  may  claim  or  waive  at 
his  election.   -Stare  v.  Meloffue,  9-196,  '57. 

15090*  If  the  debtor  fails  to  claim  the  ex- 
emption, the  sherifi' should  levy.  Id. 

15097.  If  the  debtor  claims,  the  statute  (2 
R.  S.  337,  sec.  1,)  seems  to  require  a  levy,  and 
that  the  property  be  appraised  and  set  apart.  Id. 

15198.  As  a  levy  has  to  be  made,  even  if  the 
debtor  claims  exemption,  the  fact  that  he  gives 
the  property  up  should  not  be  considered  a 
waiver  of  his  right  to  claim  it  as  exempt  from 
sale.  Eltzrotkv.Webuler,  15-  21, '60. 

15099.  The  statnie.  sec.  3,  2  6.  &  H. 
'870,  does  not,  of  itself,  exempt  property  of 
debtor,  without  any  acts  on  his  part  or  in  his  be- 
half, and  these  acts  can  not  take  place  until 
writ  of  execution  is  in  hands  of  proper  officer, 
perhaps  levied,  (v.  R.  a  '81,  716.)  SuUivan  v. 
ViWor,  22-153, '64. 

15100.  In  replevin  against  officer,  debtor 
must  prove  tiiat  be  acted  as  directed  by  statute, 
to  wit :  demanded  set-off,  etc.  Graham  v.  Crock- 
■eU,  18-119,  '62. 

15101.  After  mortgaged  property  has  been 
ordered  to  be  sold  on  foreclosure,  mortgagor  can 
not  claim  property  as  exempt  from  execution. 
Id.   ISavghter  v.  ZWiiwy,  15-49,  '60. 

15102.  Attachment.  Nor  can  a  claim  of 
exemption  be  interposed  where  property  has 
been  seized  by  virtue  of  an  attachment,  after 
judgment  in  attachment  proceedings,  ordering 
sale  of  specific  articles  of  property.  Id. 

15103.  Because  judgment  concludes  question 
of  exemption,  as  well  as  others.  Id. 

1610i.  So,  where,  between  rendition  of  judg- 
ment and  issuing  execution,  an  execution-de- 
fendant fraudulently  conveyed  all  his  property 
to  a  third  person,  and  execution  was  afterwanb 


levied  on  same.  HeU;  he  was  not  entitled  to 

benefit  of  exemption.  Manhve  v.  Bvrbm,  1-39, 
'48. 

15106.  Nor  could  be,  on  refusal  of  officerto 
release  to  him  a  portion  of  such  property,  equii 
in  value  to  amount  which  he  might  otherwise 
have  claimed  as  exempt  from  execution,  main- 
tain tivver  therefor  agamst  said  officer  and  exe- 
cution-defendant. M. 

15100.  So,  where  a  resident  householder  had 
fraudulently  conveyed  land  to  his  wife,  he  was 
not  permitted  to  avail  himself  of  such  fraud  to 
enable  him  to  claim  such  land  a»  exempt  from 
execution.    Holman  v.  Martin,  12-653,  '59, 

15107.  The  sheriff  levied  on  property  of  B, 
and  advertised  for  sale.  B,  before  sale,  deliv- 
ered to  officer,  witli  a  demand,  for  exemption,  of 
certain  articles,  which  officer  refused,  "in  in- 
ventory of  all  tlie  real  estate,  money  on  band  or 
on  deposit,  within  or  without  tliis  state,  rights, 
credits  and  choses  in  action ;  "  also,  an  affidavit 
"that  the  foregoing  inventory  contains  a  full 
and  true  account  of  all  the  property  held  hj 
him."  Ifeld;  demand  and  statement  sufficient 
for  his  exemption,  and  sheriff  liable  for  noo- 
return  of  goods.  Gregory  v,  Laidiem,  58-449,  '76. 

15108.  After  a  Judgment  thatpropertTb 
subject  to  attachment,  and  an  order  for  sale  of 

it  is  made,  defendant  can  not  claim  it  exempt 
from  sale  on  final  process.  Pcrlane  v.  Bragg, 
29-507,  '68:  SlaU  v.  Manly,  15-8,  '60. 

15109.  When  an  execution-defendant  has 
once  made  his  schedule  and  had  his  exempted 
propertpr  set  off  to  him,  when  a  second  execu* 
tion  is  issued  on  the  same  judgment,  he  is  re- 
quired to  again  make  his  schedule,  and  claim 
property  exempt,  to  entitle  himself  to  his  t^hL 
Fink!,  V.  Sly,  44-266,  '73. 

15110.  A  statement  to  officer  "that  be  had 
not,  in  all,  $300  worth  of  property,  and  de- 
manded a  set  off,"  is  sufficient,  under  nctol'Si. 
Mark  V.  State,  15-98,  '60. 

15111.  The  sheriff  held  two  executions 
against  A.  A  notified  the  sheriff  that  he  claimed 
certain  property  as  exempt  The  same  wasaet- 
off  to  him.  ^d;  title  to  same  vested  in  A, 
free  from  Hen  of  either  execution.  HaB  v. 
Hough,  24-273,  '65. 

15112.  Jadjfment  in  a  proceeding  supple- 
mentary to  execution  may  ^ive  debtor  benefit 
of  exemption  laws,  though  in  pleadings,  socb 
relief  may  not  be  asked.  Wallace  t.  Lasher,  64- 
601,  '76. 

15118*  The  giving  of  a  delivery  bond  to 
sheriff  will  not  estop  debtor  from  claiming  be- 
fore sale,  property  as  exempt  from  executi(»> 
Eltxioth  V.  Waiter,  15-21,  'GO. 

15114.  To  obtain  benefit  of  esemption  law, 
claimant  must  show  that  he  is  a  "resident 
houseliolder."  Not  sufficient  that  he  is  a 
"  householder."    Iloagiand  v.  Rm,  8-276,  '56. 

15115*  When  an  execution  defendant  ceasa 
to  be  a  resident  householder,  he  ceases  to  be  en- 
titled to  benefit  of  statute.  Fai^  v.  44- 
266,  '73. 

15116*  Any  person  who  is  a  resident  of  statev 
without  regard  to  a  particular  locality,  thouj^ 
moving  about  from  county  to  county,  is  entitled 
to  beneBt  of  act.    Mark  v.  Staie,  15-98,  '60. 

15117.  A  pleading,  claiming  right  to  posses- 
sion of  property  by  virtue  of  exemption  law>i 
must  aver  tnat  party  claiming  right,  was  a  resi- 
dent householder ;  that  he  had  made  his  inven- 
;  toiy  and  affidavit  as  requited  by  statute  and 
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-that  he  claimed  property  aa  exempt,  etc  Finiry 
^.  JShft  mmra, 

161 1».  It  11U17  b«  shown  In  defense.  In  ae- 
-tlon  against  a  sheriff  for  failure  to  lerj  on 
Oropertjr,  that  such  property  was  exempt  irom 
levy  sQil  sale;  but  such  exemption  must  be 
-affinnatively  shown.  Zetrefl  T.  Stale,  66-570, 
■*79. 

151 19>  When  jud^cnt-debtor  has  made  out 
■-and  delivered  to  sheriff  inventory,  schedule  and 
affidavit  required  by  statute  to  claim  property 
as  exempt  by  law  from  sale  on  execution,  and 
^aa  claimed  and  designated  property  sought  to 
be  so  exempt,  it  is  duty  of  snenfiT  to  ascertain 
-value  of  property  so  claimed,  and  if  not  over 
three  hundred  dollars,  to  set  it  apart  as  so  ex- 
empt. He  is  not  authorized  to  question  correct- 
ness of  inventory,  schedule  and  aflidavit,  or  to 
■determine  whether  or  not  schedule  contained  all 
debtor's  property.  If  debtor  perjured  himself, 
lie  may  oe  amenable  therefor  to  law,  but  will 
aot  deteat  his  dtle  to  property  less  than  $300 
:0O  claimed  as  exempt.  Jhaeh  t.  Bakaer,  61-64, 
TS. 

15120.  If  a  constable  refuse  to  the  debtor, 
liaving  a  family,  the  bene6t  of  his  exemption, 
he  may  be  sued  in  trespass.  ISathma  v.  Lamm, 
7  Blf.  276,  '44.    Cf.  1-29. 

16121.  Beplevin  before  a  Justice,  plaintifi 
avenvd  that  he  was  a  resident  householder,  and 
absolute  owner,  and  entitled  to  possession  of 
property,  describing  it,  that  defendant,  a  con- 
stable, by  virtue  of  an  execution  against  prop- 
>erty  of  plaintiff,  levied  upon  said  property,  etc., 
plaintin  had  not  $300  wortii  of  personalty.  Ue 
claimed  that  said  property  was  exempt,  etc., 
and  BO  informed  the  constable.  He  demanded 
that  his  property  be  valued  and  set  off  to  him, 
selected  an  appraiser,  and  notified  defendant 
thereof.  Defendant  refused  to  set  off  such  prop- 
•erty,  whereupon  plaintiff  demanded  said  prop- 
erty. Held;  insufficient  under  sec.  71  of  tne 
justices'  act,  2  B.  S.  p.  464.  (v.  B.  S.  '81,  1547.) 
Orwn  V.  Ater,  11-223,  '58. 

15122.  Suit  to  recover  the  value  of  property 
taken  and  sold;  answer,  that  goods  were  taken 
and  sold  by  virtue  of  an  execution,  etc.  Reply, 
itMt  a  previous  execution  issued  upon  same 
Jndgmoit,  by  same  justice,  had  been  levied  upon 
4ame  property ;  that  plaintiff  had  claimed  it  as 
«xempt  from  execution,  whereupon  it  was  ap- 
praised and  set  off  to  him,  accoraing  to  statute 
relative  to  householders,  etc.;  that  appraisment, 
schedule,  etc.,  had  been  retnrned  to  justice,  etc., 
he  was  still  a  householder,  claiming  property, 
and  that  an  execution  was  taken  ou^  and  prop- 
•erty  fraudulentiy  levied  on  and  sold,  during  his 
temporary  abseoce,  etc.  Held;  reply  sufficient 
on  demurrer.    Avttin  v.  Swank,  9-109,  '57. 

15128.  It  was  argued  that  this  reply  was  de- 
ficient in  not  averring  that  judgment  was  enti- 
tled to  benefit  of  law  of  '52,  but,  Held;  It  that 
averment  was  necessary,  it  was  made  argumen- 
tatively,  which  was  sufficient  upon  a  general 
obiection.  Id. 

16124.  Defendant  could  not  be  permitted  to 
prove  that  plaintiff  had  other  property  than 
that  levied  upon,  subject  to  execution.  Id. 

15125.  An  insolvent  debtor,  imprisoned  on 
an  execution  issued  by  a  Justice,  must  make 
application  for  relief  from  iinprisonment  to  two 
justices.  Hiaekmv.Nibh,Am.l4Sf'3&. 

U 


15186.  An  execution  defendant  may  sell  ex- 
empted property,  and  puichaser  may  take  it 
free  from  execution.  Kandtfrur  v.  Love,  10-54, 
'57. 

15127.  Where  execution  defendant  had noti- 
fied  plaintiff  and  constable  that  he  wanted  his 

Eroperty  set  off  as  exempt,  his  vendee  may  have 
enefit  of  exemption  and  replevy  propertv  from 
constable,  though  defendant  before  sale  did  not 
make  a  legal  claim  for  its  exemption.  Id.  Cf. 
18-119. 

15128.  Where  a  debtor  has  claimed  the  ben- 
efit of  exemption  law,  and  $300  worth  of  prop- 
erty has  been  set  off  to  him,  it  may  afterward  be 
sold  by  him,  discliatged  from  the  lien  of  the 
execution.    Oodman  v.  Smith,  17-152,  '61. 

15129.  Whereadebtor  has  not  $300  worth 
of  property  upon  which  an  execution  might  at- 
tach, it  being  all  personal  property,  it  does  not 
becomesubject  to  lien  of  execution.  Id. 

16180.  Exemption  bi  an  assignment  by  a 
firm  for  benefit  of  creditors.  See  Qarnor  v.  Freder- 
ick, 18-507  '62. 

15181.  The  act  of  '79,  increasing  amount  to 
which  debtor  is  entitled  as  free  from  execution, 
from  $300  to  $600,  by  implication,  is  extended 
to,  and  modifies,  act  concemlogassignments  for 
benefit  of  creditore.    (/Neil  v.  Bfci:,  69-230,  '79. 

15132.  Such  act  does  not  apply  to  contracts 
made  prior  to  its  passage.  Id. 

15188.  In  distribution  of  funds  under  said 
voluntatT  assignment  act,  assignee  may  set 
apart,  where  there  are  debts  contracted,  prior 
and  subsequent  to  the  said  act  of  '79,  additional 
$300  in  property,  and  allow  debtor  such  a  part 
thereof,  or  of  proceeds  thereof,  as  his  subsei^uent 
debts  bear  to  whole  of  his  debts,  and  distnbute 
residue  pro  j-oto  among  prior  creditors  in  addi- 
tion to  what  they  receive  in  common  with  all. 
Id. 

16184.  Where  a  sheriff  held  an  execution 
against  property  of  A,  not  yet  levied,  and  also 
had  in  hands  a  surplus  of  money  derived  from 
a  sale  of  property  in  satisfaction  of  a  prior  exe- 
cution in  favor  of  a  third  person,  and  after  such 
sale,  but  before  he  had  received  such  surplus, 
A's  wife,  on  behalf  of  A,  who  was  absent,  had 
prepared  and  verified  a  schedule  of  A's  prop- 
erty,  and  presented  it  to  sheriff,  notifying  him 
that  she  had  selected  a  competent  person  as  ap- 
praiser, and  demanding  appraisement  and  ex- 
emption, A  being  a  resident  freeholder  of  the 
county.  Held;  in  action  hy  A's  wife,  mandate 
would  lie,  to  compel  sheriflr  to  cause  A's  prop- 
erty to  be  appraised,  and  amountexemptbylaw 
to  be  set  apart.    Pudneyr.  Burkhart,  02-179,  '78. 

15135.  When  an  execution-defendant,  claim- 
ing his  exemption,  selects  a  freeholder,  as  an 
appraiser,  not  a  householder,  sheriff  must  choose 
an  a^raiser  for  him.   Slaughter  y.  Ddiney,  10- 

16136.  B  claimed  certain  lands  exempt 
from  execution,  on  which  was  situate  a  saw  mill, 
owned  by  him  and  A,  jointly.  The  mill  by  agree- 
ment was  regarded  as  personal  property.  Hdd; 
B  had  right  to  have  land  appraised  without  re- 
gard to  any  interest  he  may  have  in  the  mill ; 
and  if  land  did  not  exceed  amount  allowed  by 
law  as  exempt,  he  could  thus  claim  it  against  a 
creditor  having  judgment  lien  on  land.  Xounjr 
T.Auter,  56-188, '76. 
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.  15187*  There  are  twoclasses  of  written  causes 
of  action  in  this  state ;  one  Of  which  mmt  be 
flled  as  exhibits  severally  with  complaint ;  other 
of  which  need  not  be  so  nled,  but  mast  be  accn- 
rately  described  in  complaint.  Oomelt  v.  Toten, 
61-388,  '78. 

15138.  Where  a  complaint  is  upon  a  contract 
required  by  statute  to  oe  In  writing,  a  copy 
must  be  filed  as  exhibit,  or  excuse  for  not  doing 
so  should  be  alleged.    Estejp  \.  Burke,  19-87,  '62. 

16189*  Where  a  pleading  is  based  upon  a 
Tritten  instrument,  original,  or  a  copy,  must  be 
filed  therewith,  or  it  is  insufficient  on  demurrer. 
O.  &  M.  R.  Co.  V.  Niddaa,  71-271,  '80.  Cf.  Met- 
rifield  V.  WesKm,  68-70,  '79 ;  Reed  v.  BroadbeU,  id. 
91;  MiUer  v.  Slate,  68-219,  '78;  Sayers  v.  Link- 
hart,  25-146,  '65:  Almm  v.  Hviehatga,  id.  347; 
Nill  V.  Brooks,  21-178,  '63;  Semn  t.  CUglord, 
18-411, '62. 

16140.  A  pleftdlBff  based  npon  proceedings 
and  Jud^ent  of  a  court  is  demurrable  where 

a  transcript  of  record  is  not  filed.  JVutttT.  Oox, 
21-15,  '63. 

16141.  And  if  filed  and  it  contradicts  aver- 
ments in  pleading  in  a  material  matter,  as  when 
complaint  seeks  to  review  a  judgment  because 
"the court  had  no  jurisdiction  of  the  person  of 
defendant,"  and  record  filed  with  complaint 
■hewed  that  a  summons  was  isaued  and  served 
in  due  time  upon  said  defoidant.  BaU  t.  Fitbn- 
er,  18-6,  '62. 

15142.  Copies  of  judgments,  decrees  and 
judicial  proceedings  filed  as  exhibits  and  written 
instruments  not  foundation  of  a  suit,  do  not 
constitute  a  part  of  pleadings  with  which  they 
are  filed.  Wharton  v.  WHton,  60-591, '78;  WH- 
•on  T.  Vance,  55-684,  '77  ;  Knigkt  y.  Flalroek,  etc. 
Oa^  4fr-134,  73  ;  NobU  v.  JWcGuma,  65-528,  '77 ; 
Fbllard  v.  Baum,  67-232,  '77  ;  Mayor,  etc.,  Koho- 
mo  V.  Slaie,  67-152,  '77. 

15148.  An  execution  need  not  be  made  an 
exhibit  of  a  complaint  to  injoin  a  sherifi''s  sale 
under  such  writ.  TruMood  v.  HMingtworth.  48- 
537,  '74. 

15144.  Nor  articles  of  association  of  a  drain- 
ing company,  in  a  complaint  for  collecting  aa- 
aeasments.  Mkcelaior  J>raHi.  Cb.  T.  ^nwn,  88- 
384, '71.  Cf.  Jordan  Ditek  and  Dram.  Axfn  t. 
Wagoner,  88-50,  '70. 

15145.  A  Jadgment  whiehlstfaebaslsof  an 
action  or  defense  is  not  a  written  instrument 
within  meaning  of  statute  requiring  copies  to  be 
filed  in  pleading.  Brookav.  Sanit,  41-390,  '72; 
WyaiU  V.  Wyant,  88-48,  '71 ;  CampbeU  v.  Orott, 
89-155. '72.   Cf,  67-525  ;  72-430;  64-177. 

16146*  But  a  complaint  to  review  a  judgment 
must  embody  or  be  accompanied  by  a  full  record 
of  proceedings  and  judgment  sought  to  be  re- 
viewed.  WkUehaU  v.  CWiic/bni,  67-84,  *79;  Me- 
harry  v.  Mehatry,  59-257, '77  ;  iWs  v.  i%rry,  41- 
305, '72;  MeDade  v.  McIkuU,  21M40,  '68;  Varia 
T.  Binford,  70-44,  '80. 

15147.  Transcript  of  final  report  of  adminis- 
trator, with  approval  and  discharge  filed  with 
answer  to  an  action  on  his  bond,  is  no  part  of 
answer.  JWjm  v.  Mdford,  67-489,  '79.  Cf. 
ma  V.  Boaek,  72-57,  '80;  ITiUa  T.  Dodge,  70-147, 
*80 ;  Bay  v.  Saulspaugk,  74-397.  '81 ;  BamdaU  v. 
I^rriah  id.  191. 

1514$.  Where,  in  suit  on  note,  defendant  an- 
swered that  note  was  given  for  real  estate,  ven- 
dor giving  bond  for  deed,  and  that  voidor  had 


no  title.  Hdd;  bond  or  copv  should  have  been 
filed.    Career  v.  WiUiams,  10-267,  '58, 

15149.  Complaint  by  assignee  on  a  note 
against  maker  is  not  insufficient  for  not  setting 
out  copy  of  assignment.  KeUh  v.  Olaniper,69- 
477,  '80. 

15150*  Copy  of  written  instrument  upon 
which  pleading  is  founded  ts  filed  with  plead- 
ing, within  meaning  of  R.  S.  '52,  if  set  out  in 
hcEc  terba,  in  pleading.  Lamton  v.  FaUB,$-30iy 
'65.    {r.  K.  S.  '81,  362.) 

16161*  In  case  of  inconsistency  between  al- 
legations in  a  pleading,  and  recitals  in  an  ex- 
hibit filed  therewith,  latter  controls.  Btqito  n 
Glenn,  72-5,  '80. 

15152.  Kule  does  not  appl^  if  instrument  b 
not  foundation  of  the  pleading.  Id.;  Oaimday 
V.  Am.  Ins.  Co.,  72-95,  '80.  Cf  Stakl  v.  Han- 
monlree,  id.  103;  Crets  v.  Hook,  73-177,  '80? 
Glenn  v.  Porter,  72-625,  '80;  HurlbuH  v.  SbHtr 
71-154,  '80;  Sessengul  V.  Pbaey,  67-408j  '79. 

15158.  A  written  instrument  filed  with  plead- 
ing, as  constituting  foundation  of  action,  mtut 
be  identified  reference,  and  by  making  it  u 
exhibit.  Peoria  M.  <E  F-  In*.  Co.  v.  WoImt,  iSh 
73,  '64;  BenneU  v.  Wainmigkt,  16-211  '61. 

15154.  A  demurrer  to  a  pleading  will  not 
reach  or  raise  the  question  wnether  the  bill  1^ 
particulars  sets  up  a  difierent  matter  from  that 
of  pleading.  Brown  v.  College  Comer,  etc,  Bond 
Oa.j  66-110,  '77. 

f  I515S.  Nor  sufficiency  of  artlcleB  of  aa 
SOcIation.  when  filed  as  exhibits  to  complainL 
Fkant  y.C.AS.O.R.  Co,  51-160,  '75. 

15166.  Copies  of  written  instruments,  filed 
as  exhibits,  which  are  not  foundation  of  actioOr 
are  not  a  part  of  pleadings,  and  can  not  Bupf^ 
necessary  averment  WatkinM  v.  Brmi,  68-20^ 
'76. 

16167.  Where  a  party  to  a  contract  trMts  it 
as  unrescinded,  and  sues  for  a  breach  of  it,  he- 
must  set  out  instrument  or  a  cop^  of  it.  Other- 
wise, where  he  treats  it  as  rescinded,  and  sues- 
to  recover  back  money  paid  under  it.  Bala  v.. 
Weddle,  14-349,  '60. 

15158.  Complaint  in  an  action,  by  a  surety 
against  principals  of  a  note,  to  recover  money  be 
had  paid  for  them  as  their  surety,  need  not  con- 
tain a  copy  of  note.  The  note  may  be  proper 
evidence.    Cameron  v.  Warbritton,  9-951,  '57. 

15169*  In  an  action  to  subject  property 
fraudulently  conveyed  to  payment  of  a  judg- 
ment, complaint  need  not  contain  a  copy  of 
judgment.  The  action  is  founded  on  the  inud. 
Bray  v.  Huaaey,  24-228,  '65. 

15160.  A  complaint  against  a  city,  for  dam- 
ages sustained  by  wrongful  act  of  com  moo 
council  in  repealing  a  former  order  and  annull- 
ing a  contract,  is  bad  if  it  fail  to  oont^ 
copies  of  the  orders  of  conncU.  Oily  Tim 
Haute  V.  Lake,  48-480,  '73. 

16161.  An  answer  for  breach  of  covenant 
must  contain  a  copy  of  the  deed  of  conveyance 
to  defendant.  Ga&rea/A  v.  JfcA«%,  40-231, 72; 
Lavghery  v.  McLean,  14-106,'60 ;  Omrch  v.  lyier, 
40-145,  '72;  Woodford  y.  Leavenworth,  14-311, 
'60;  Mcaerkin  v.  Sutton,  28-407, '68 

Heeae,  80-222,  '68 ;  Oleman  v.  BlaH,  26-256,  %5; 
JUaAmw  V.  Bobbin*,  49-146,  '74. 

16162.  In  a  malicious  prosecution,  filing  of 
a  copy  of  proceedings  which  were  instituted 
against  plaintifi",  does  not  make  it  a  part  of  com- 
plaint  Fisher  v.  Hamilton,  49-341,  '74. 

16148.  AnanBwer,aUegingate«aehofinr^ 
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rantf  against  incumbrances,  in  that  there  was 
a  lease  on  property,  need  not  make  lease  a  part 
of  pleading  by  filing  a  copy  or  exhibit.  Strain 
T,        4&-222,  '73. 

15164.  Though  ia  an  aetton  on  a  snbserlp- 

tion  of  stock  to  a  turnpike  company  it  is  necee- 
eaiy  to  make  and  show  that  a  notice  of  calls  had 
beoi  given,  such  notice  need  not  be  set  out  in  an 
exhibit  Foxy.  AUeamrUU,  C.8.&V.  Tun^  Co., 

46-  31,  74. 

15165.  In  an  action  to  reeoTer  realty,  a 
copy  of  deed  by  which  plaintiff  obtains  title, 
need  not  be  made  an  exhibit ;  and  if  so  made,  he 
is  not  relieved  from  proving  its  delivery.  Burk- 
holder  V.  Oatad,  47-418,  '74. 

15166.  A  complaint  fonnded  on  a  written 
iBStrament  is  bad  on  demurrer,  if  a  copy  of 
same  is  not  filed  as  an  exhibit.  Cook  v.  WhUCf 

47-  104,  '74;  Fioria  Marine  and  Fire  Ina.  Co.  v. 
Walter,  22-73,  '64 ;  iVi«  v.  Q.  R.  &  L  R.  Co., 
18-58,  '59;  Kiaerw.  Stale,  id.  80;  FHnee  y.  State, 

-  48-815.  '73. 

151«7.  It  IB  good  if  a  copy  of  Instrument  b 
cratained  in  pleading.  Adttm  v.  Dale,  29-273,'68. 

15168.  A  tax  duplicate  is  not  a  written  in- 
Btrument  within  meaning  of  statute  requiring 
copies  to  bs  filed  in  pleading.  Fu/ing  v.  Itobemm, 
15-26,  '60;  Baaard  v.  Heaeock,  89-172,  '72. 

15169.  An  amendment  during  the  trial  of 
a  topj  of  an  insarance  policy  sued  on,  by  in- 
nrting  signatares,  cures  defect,  and  is  not  error. 
Jfrfuo/  KL.  Int.  Co.  V.  Ommon,  4»^264,  74. 

15170.  A  plea  of  former  a^ndlcatlon  need 
not  contain  a  copy  of  judgment.  AUen  v.  iian- 
dob^  48-496,  *74:  Bavenpoti  v.  Bamett,  51-329, 
"75. 

15171.  In  an  action  on  an  Insarance  poUcff 

the  "  declaration  "  made  by  the  "  insured  "^to  pro- 
care  it  need  not  be  made  an  exhibit  to  com- 
^aint.  JtftiA«U  B.  L.  Im,  Co.  v.  Cannon,  mpra  ; 
Xkmnonweem  Int.  Co.  v.  Monninoer,  18-352,  '62. 

15172.  A  memorandam  of  the  recorder 
•n  a  deed)  showing  when  recorded,  filed  as  an 
exhibit,  is  not  a  part  of  a  deed  or  of  a  pleading. 
Faulkner  v.  Overturf,  49-265,  '74. 

15173.  Complaint  to  rerlew  a  ^ud^ent, 
had  attached  thereto  acopy  of  a  sheriff's  return 
to  execution  issued  on  judgment.  Hdi,-  ex- 
hibit not  a  part  of  complaint.  Damdean  T. 
J:»w,td.  838,^74. 

15174.  Action  on  note  for  Talne  reoMrod 
la  poUcjTy  No.  54994,  etc.,  need  not  make  the 
policy  a  part  of  complaint.  Miich^  v.  Am.  Int. 
Co.,  51-396,  '75. 

15175.  In  a  suit  upon  an  award,  reduced 
to  writing,  a  copy  should  be  filed  with  com- 
plaint. San/ord  v.  Wood,  49-165,  '74;  Baya  v. 
Mllerj  12-187,  '69. 

15176.  When  a  payee  of  a  note  releases  a 
mortgage  given  him  to  secure  debt,  without  con- 
sent of  surety,  latter  is  released  to  amount  of 
its  value.    SoUmd  v.  JoAnson,  51-346,  '76. 

15177.  A  pleading,  putting  up  such  defence 
need  not  set  out  exhibits  of  mortgage  released. 
Id. 

15178.  The  complaint  in  an  action  by  ven- 
dee against  vendor  10  il^oln  the  CoUeeUOB  of 
purchase  money  for  land  sold,  until  he  made 
to  vendee  a  good  title,  for  reason  that  he  know- 
ingly, falsely,  and  fraudulently  represented  that 
be  had  a  good  and  perfect  title  to  said  land, 
need  not  contain  an  exhibit  of  deed.  Breach  of 
warranty  is  not  action.  Hinkle  v.  Margenan, 
fifr-240,^76. 


15179.  An  action  for  setting  aside  a  deed 

on  account  of  fraud  and  misrepresentation  in 
obtaining  it,  or  insanity  of  grantor  is  not  founded 
on  deed,  and  it  need  not  be  made  an  exhibit. 
Jagert  v.  Jooer^  49-428,  '76. 

15180.  Articles  of  association,  filed  as  an  ex- 
hibit to  a  complaint  to  inforce  or  li^oln  the 
collection  of  assessments  for  gravel  road  pur- 
poses, not  being  foundation  of  action,  can  not 
be  noticed  as  a  part  of  complaint,  and  can  not 
be  questioned  or  inquired  into  bv  a  demurrer  to 
complaint.  I^nt  y.  C.  &  S.  G.'B.  Co.,  51-160, 
75 :  EtelMon.  D.  At^n  t.  Butenbaek,  39-362,  '72; 
Dobton  V.  Duek-F&nd  D.  At^n,  42-312,'73 ;  Eteki- 
ton  Ditch  As^n  v.  HiUis,  40-408,  '72. 

15181.  When  actions  are  founded  on  writ- 
ten instrnments  and  demurrer  Is  sustained 
to  original  complaint,  exhibits  must  be  filed 
with  amended  complaint.  T.  W.&W.R.  Ckt.  v. 
Eogers,  '74;  AfcEwen  v.  Hvaaey,  28-395, 
'64;  Domt  v.  Domu,  17-95,  '61;  Holdridgev. 
Sweet,  2ft-118 ;  Shanrd  v.  Birth,  68-105, 76. 

15188.  A  pleading  is  bad  on  demurrer  when 
founded  on  a  written  instrument  and  an  exhibit 
of  it  is  not  filed  therewith.  Montgomery  t.  Qor- 
retf,  51-309, '76.  Cf.  89-241;  28-540;  18-494; 
18-146. 

16183.  An  answer,  allying  that  }>laintiff 
has  assigned  his  interest  by  instrument  in  writ- 
ing, without  filing  a  copy  of  such  instrument  or 
alleging  an  excnse  for  such  omisskm,  is  bad. 
Rout  V.  BowxlL  6fr-2S5,  77:  SaiA  t.  moBorth, 
10-205,  '68;  Xomam  t.  FaiU,^^,  '55;  Bai/- 
numd  T.  iViteAanf,  24-818, '66;  Onurfon  T.  Dwict- 
ton.  81-62,  '69. 

15184*  Complainttoforeclo8emort^;age.  An- 
swer, there  was  a  separate  agreement  in  writing 
providing  notes,  payable  on  their  face  in  cash, 
might,  wnen  due,  be  discbatved  in  bonds  of  a 
certain  railroad  company,  add;  demurrer  to 
answer  was  rightly  sustained,  because  (1)  the 
written  agreement  referred  to  in  the  answer,  or 
a  copy  of  it,  was  not  filed  with  the  answer,  (2) 
in  absence  of  a  copy  of  written  agreement  pur- 
porting to  vary  notes  which  provide  for  jpay- 
ment  In  cash,  latter  will  control.  Littley.  Vance, 
14-19,  '69. 

15185.  Where  land  was  incorrectly  described 
in  complaint  for  foreclosure,  but  correctly  de- 
scribed in  mortgage  filed  as  exhibit.  Held;  no 
cause  shown  for  arrest  of  judgment.  Benner  r. 
Bragg,  68-338,  '79. 

15186.  In  actions  to  collect  assessments  for 
ditching  associations,  complaint  need  not  con- 
tain copies  of  legal  notices  company  had  to 
make  in  its  transactions.  BataUtter,  t.  Qmuf, 
etc.,  Atifn,  52-178,  '76. 

l6187.  A  claim  against  an  estate  for  collect* 
ing  and  appropriating  proceeds  of  a  note  belong- 
ing to  a  creditor,  need  not  exhibit  note.  Bryson 
T.  Keliy,  58-486,  '76. 

15188.  A  complaint,  before  a  justice,  based 
on  an  account  ana  bill  of  particulars,  which  is 
not  filed  as  a  part  of  pleading,  is  insufficient. 
Sherrod  v.  Shirley,  57-13,  '77. 

15189.  In  circuitcourt  complaint  mustshow 
that  such  bill  of  particulars  is  made  a  part. 
^v^&h^dd,  88-175, '71 ;  St^thenton  v.  Bal- 

1^190.  A  pleading  arerrlngaa  advertise- 
ment of  a  sale,  can  not  make  a  copy  thereof  a 
part  of  pleading  by  way  of  exhibit.  Shappendoaa 
T.  J^eneer,  7^-128,  '80. 

16191.  In  an  action  to  xecoTer  poBsesslon  of 
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a  diattel  by  plaintiff,  who  claimed  right  of  pos- 
senion  under  a  chattel  mortga^,  complaint 
seed  not  set  forth  a  cop;  of  mortgage.  Vim- 
*ehmadt  t.  Farrow,  25-310,  '65. 

15192.  In  an  action  to  tqjoin  the  sheriff 
firom  selling  certain  realty  levied  on  by  virtue 
of  a  certain  execution,  complaint  need  not  con- 
tain copy  of  execution.  GUgg  v.  P^jtOeraon,  82- 
135, '69.  " 

1519S.  Where,  immediately  before  cause  in 
chancery  was  set  down  for  trial,  defendant  filed 
exhibits  referred  to  in  answer,  and  gave  notice 
that  he  would  prove  their  execution,  vim  voce,  at 
hearing,  when  he  examined  several  witneftses, 
as  to  such  execution,  without  objection.  Held; 
too  late  for  complainant  to  object  to  such  testi- 
inony.    Outssbro  v.  Campbeil,  S  Blf.  401,  '47. 

15194*  In  action  bv  mortgagee,  for  posses- 
ion of  a  Bortgaged  cliattel,  and  damages  for 
detention,  neither  note  nor  mortgage  being 
foundation  of  action,  it  is  not  necessary  that 
either  should  be  filed  with,  or  made  part  of,  com- 
plaint.   Burnt  T.  Harrit,  66-636,  '79. 

15195.  An  assessment  for  ditching  pur- 
poses should  be  filed  as  exhibit,  in  action  to  en- 
force collection.  Jerrdl  v.  E.  D.  Aaii'n,  62-200, 
*78;  Btuenbark  v.  E.  D.  Au\  id.  314. 

15196.  Action  against  A,  to  recover  dama^ 
arising  from  an  injury  cansed  by  an  excavation 
in  front  of  his  building.  A  pleaded  that  exca- 
Tation  was  made  by  C,  who  bad  contracted  to 
build  house,  that  property  was  in  absolute  pos- 
session of  C  and  not  of  A  ;  that  it  was  C's  negli- 
gence, etc.    Heid;  contract  could  not  be  made  a 

Sart  of  pleading  as  an  exhibit.  Ryan  v.  Curran, 
4-345,^78. 

15197.  Copy  of  acknowledgment  need  not 
W  flled  frith  mortgage  in  action  to  foreclose ; 
acknowledgment  is  presnmed,  and  want  of  it 
should  be  affirmatively  pleaded  as  defense.  Slur- 
jpeon  V.  Bd.  Cbm'v  DavUt$  Co.,  65-302,  '79. 

15198.  Comfdaint  to  have  a  satisfaction  of 
a  mortgage  on  real  estate  and  to  quiet  title 
thereto,  need  not  contain  copies  of  mortgage  and 
notes,  nor  of  deeds  by  which  plaintiff  acquired 
his  title.  Heitman  v.  Sehenek,  40-93,  72.  Cf. 
XmA  v.  Perrt/,  19-322,  '62. 

•  15190.  Action  by  assignee  of  a  note  against 
maker  before  a  justice.  Uomplalnt  alleged  that 
assignment  was  in  writing,  but  it  was  not  al- 
legM  therein  that  snch  assignment  was  hf  in- 
dorsement. It  all^[ed  copy  of  note  and  assign- 
ment was  filed  with  and  made  part  of  said  com- 
plaint. A  copy  of  note  was  set  out,  but  no  copy 
of  any  assignment  of  it.  Evidence  was  not  in 
record,  imd;  demurrer  fordefectof  partiesde- 
fendants,  in  not  making  assignor  or  payee  a 
party,  should  have  been  sustained.  Nothing 
showed  that  the  assignment  was  Indorsed  on 
note,  therefore  payee  should  have  been  made  a 
party.    Reed  v.  -PVnton,  68-288,  '78 ;  67-311. 

15200.  Pleading,  alleging  a  breach  of  COTC- 
aante  in  a  deed,  and  praying  affirmative  relief, 
must  set  forth  original  deed  or  a  copy.  ^tUon 
T.  Camolin,  68-612,  '78. 

15201.  A  plea,  fonnded  on  an  ordinance 
without  setting  out  ordinance  or  act  of  incor^ 
poration,  is  bad.  IltaU  v.  Wormager,  5  Blf,  236, 
'39.  Cf.  22-192  ;  25-490.  Contra,  CUj/ Himt- 
mgtm  v.  Pease,  56-305,  '77. 

15202.  Debt  by  Whitewaier  Valley  Canal  Om- 
pany  before  a  justice  for  violation  of  a  by-lavr* 
Declaration,  instead  of  setting  out  by-law,  re- 
ferred to  it  as  contained  in  a  printed  copy  of 


by-laws  of  company  filed  therewitli.  Hdd;  nf- 
ficient  W.  m  V.  QmaiCh.T.BoiUH.imm, 
46. 

15208.  A  return  to  a  writ  of  Aaieoifmpiu  get- 
ting np  a  will  as  written  authority  for  restraut, 
but  containing  no  copy  of  will,  is  bad  on  excq>. 
tion.   Shaw  v.  Smith,  8^86,  '56. 

15204.  Where  a  defense  is  pleaded,  based 
on  a  written  contract,  all^i^  to  be  complied 
with ;  that  compliance  was  accepted,  etc. ;  that 
that  contract  was  lost,  etc. ;  it  will  be  bad  if 
alleged  written  contract  was  not  set  forth,  ddier 
by  copy  or  in  substance ;  and  if  terms  or  acts 
of  acceptance  were  not  stated.  Ftige  y.  fori, 
12-46,  '59. 

15305.  A  defendant  may  answer  an  inter* 
rogatory  demanding  whether  he  has  a  re- 
ceipt for  money  paid,  without  making  the  re- 
ceipt an  exhibit.  Eamhart  t.  Robertson,  10-& 
'57. 

15206.  The  defendant,  in  a  suit  upon  a  nih 
Bcriptlon  to  original  stock  of  a  railroad  com- 
pany, can  not  demand  inspection  of  articles  of 
association  snbscribed  by  tiim  and  sued  upoB, 
on  file  in  office  of  secretary  of  state.  Eamak 
V.  L.  &N.IR  Co.,  18-404,  '69. 

15207.  The  record  of  a  former  JodgaeBt, 
which  is  foundation  of  action,  should  be  mtde 
a  part  of  complaint  Reasor  v.  Raney,  14-441, 
•60.    Overruled,  87-281,  see  |2  I5142-S. 

15208.  A  pleading,  that  is  founded  ob  a 
written  instrument,  and  is  filed  with  as  sput 
thereof,  is  goveraed  and  controlled  in  its  efiect, 
by  terms  o!  such  exhibit.  Nattnor  T.  ^itm, 
56-107,  '76. 

15209.  Filing  as  an  exhibit  a  copy  of  a  writ- 
ten instrument  which  is  not  foundation  of 
action,  is  not  a  part  of  pleading.  NtAU  v.  Mo- 
Ginnit,  66-528,77;  WUsonv.  Vanee,  id.  584. 

15210.  Complaint  by  indorsee  against  ma- 
ker, averring  the  indorsement,  need  not  set  ont 
a  copy  of  It.  Kline  v.  AwAr,  56-296,  77; 
Famsworth  v.  Drake,  11-101,  '68;  Treadwiq  v. 
Cobb,  18-36,  '62.  (Oonnard  v.  Chrittie,  16-127, 
•61 ;  Jotwv.  DrotAtr^,  16-443,  '60,  overruled.) 

15211.  In  an  action  against  owner  by  a  sob- 
contractor  for  materials  furnished  for  and  io 
construction  of  a  building,  it  is  not  necessaty 
to  make  a  copy  of  notice  served  on  owner,  i 
part  of  complaint  inmn  t.  Oity  OmrforcbMifc 
68-492,  '77. 

16212*  A  complaint  by  an  assignee  of  a  note 
against  his  assignor,  who  transferred  it  witfaont 
indorsement,  alleging  assignment  of  note,  and 
a  suit  thereon  against  makers  and  a  jud^ent 
in  favor  of  makers  on  ground  of  usury,  is  suf- 
ficient without  making  a  copy  of  said  judgment 
and  proceedings  a  part  thereof.  Wkm  t.  WA- 
iter,  68-283, '77. 

15218.  Complaint  to  reform  and  forecloses 
mortgage,  which  does  not  contain  copy  of  mort- 
gage, IB  insufficient  on  demurrer.  Figart  v. 
Haiderman,  59-424, '77. 

15214.  When  an  answer  is  sufficient  in  its 
averments,  it  is  not  rendered  insufficient  bv  filing 
with  such  answer  a  copy  or  transcripts  o\  judg- 
ments, records,  or  other  docnments  and  imrtru- 
ments,  which  are  not  "written  instmments"  ob 
which  the  pleading  is  founded  under  code.  Mat- 
ter in  copies  so  filed,  and  not  by  statute  a  part  of 
record,  can  not  control  pleadings  proper,  (c  B. 
S.  '81, 362.)  Wikon  v.  Vanee,  56-584,  '7/ ;  Ridmi- 
ton  V.  Jottet,  68-240,  '77;  Mayor,  ete.,  (%  Kokema 
T.  Sole,  67-152,  77. 
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1621fi>  A  complaint,  founded  on  promissory 
notes,  filed  with,  and  made  part  of  it,  which  mis- 
describes  relation  of  parties  to  note,  is  good, 
when  notes  themselves  show  clearly  true  rela- 
tion of  parties.  Bummghsv.  Wibon,  59-530,  '77. 
Cf.  RaiUbaek  t.  Ome,  68-72,  *77 ;  Boden  t.  DUl, 
vL  273. 

15316.  Suit  to  set  aside  an  assignment  for 
benefit  of  creditors,  on  ground  of  fraud.  Plaint- 
iS  averred  recorerf  of  divers  jndguients 
axalnst  the  assignors,  and  tbe  aasfgument  of 
tfie  same  to  blm,  but  neither  the  judgments 
nor  assignments  thereof  were  made  part  of  com- 

Slaint.  i/e{(f;  complaint  bad.  Staait .  Burke, 
<M48,  '61. 

15217.  Complaint  to  reform  a  deed  must 
contain  acopyof  it.   Orerlt/\.  Tiplon,  6^-il0,'7d. 

15318.  An  averment,  in  a  complaint  to  en- 
force a  meehanlc^s  Hen,  that  amount  of  claim 
will  more  fully  appear  by  a  bill  of  particulars, 
herewith  filed  ana  made  a  part  hereof,  is  suffi- 
dent,  as  to  amount  claimed  as  doe.  Merriu  v. 
iVarwn,  68-386,  77. 

15219*  City  officer  can  not  maintain  an  ac- 
tion to  recover  amount  of  his  salary  without 
setting  out  or  Sling  with  his  complaint  a  copy 
of  ordinance  fixinenis salary,  or  so  much  thereof 
as  relates  to  his  Biuary.  Otiv  BnaU  v.  MtBride, 
6»-244,  '79. 

16220.  !■  u  action  for  money  paid  in  dis- 
charge of  a  Jntl^ent,  at  the  request  of  judg- 
ment-debtor, transcript  of  judgment  need  not  be 
filed  with  complaint,  as  payment  of  money  is 
fonndation  of  action.  Hoierofi  v.  Halba-l,  16- 
256, '61. 

15221.  In  an  action  by  the  state  njpon  a 
forfeited  recognizance,  a  copy  of  recognizance 
must  be  filed  as  an  exhibit.  Swinney  v.  StaU, 
l*-309.  '61. 

15222.  Anoffleerpleadtngjnstiflcation  un- 
der writ,  must  exhibit  original  or  a  copy  of  writ. 
Bridga  r.  Layman,  81-384,  '69. 

15228*  Petition  for  a  writ  of  habeas  corpus  by 
a  mother  to  obtain  her  infant  child.  The  petiti- 
tion  alleged  a  divorce  from  her  husband,  and  a 
decree  that  custody  of  child  be  given  to  her. 
Held;  need  not  file  a  copy  of  decree.  Sears  v. 
Bianr,  28-472,  *67. 

16224.  In  an  action  slmpljr  to  foreclose  a 
mortgage,  a  copy  or  note  secured  by  mortgage 
need  not  be  filed.  Skin  v.  Boeart,  72-106,  '80. 

16225.  In  action  by  board  of  trustees  of 
church  against  individual  trustee.  Complaint 
alleged  tnat  defendant "  did  agree  and  cove- 
nant with  plaintiff,"  etc.,  and  "  that  by  said 
failure  to  perform  his  adequate  part,  according 
to  said  agreement  and  covenant,  aefendanta  were 
hindered,"  etc.  Held;  bad,  for  not  setting  out 
covenant,  or  copy  thereof,  on  which  it  purported 
to  be  founded.   FWy  v.  Bd.  2Vuti.  Ch.  ^  CKrisf, 

70-  290,  '80. 

15226.  Action  on  a  contract.  The  contract 
was  made  In  consideration  of  certain  notes 
delivered  to  defendant  purporting  to  have 
been  signed  by  C  and  D.  Defendant  pleaded 
that  there  was  a  failure  of  consideration  in  that 
said  notes  were  never  executed  by  C  and  D. 
Held;  copies  of  said  notes  need  not  be  filed  with 
answer.    Daris  v.  Dokei-ly,  69-11,  '79. 

15227.  In  action  to  foreclose  mortgage 
given  for  purchase-money  of  land,  answer  alleg- 
ing breach  of  covenant  in  deed  of  conveyance, 
must  set  out  deed,  or  a  copy.  -Douglass  v.  'Keekn, 

71-  97,-80.         '  " 


15228.  An  answer  conn  ting  a^n  a  cove- 
nant in  a  deed,  is  bad,  unless  deed  is  not  made 
a  part  thereof.   MUUr  v.  RifMy,  16-327,  '61. 

15229.  Suit  upon  a  l»nd  executed  to  procure 
an  appeal  to  FranUIn  C.  €.«  from  an  award 
rendered  against  Whitewater  Valley  Canal  Com- 
pany, for  damages  occasioned  by  construction  of 
canal.  The  award  was  rendered  and  filed  in  of- 
fice of  secretary,  who  was,  under  the  provisions 
of  the  charter  of  company,  a  pro  hue  vice  justice 
of  the  peace.  Judgment  was  rendered  on  ap- 
peal for  amount  of  award,  and  was  alleged  tone 
unpaid  and  unreversed.  The  defendant  answer- 
ed, that  award  from  which  appeal  was  tak«i 
was  irregular  and  illegal,  and  hence  appeal- 
bond  was  without  consideration.  Held;  as  ac- 
tion was  upon  appeal-bond,  and  not  upon  judg- 
ment, it  was  not  necessary  to  file,  with  com- 

Elaint,  a  transcript  of  judgment.  BvUerv.Wad- 
y,  15-502,  '60. 

15280.  Goardian  dedrlng  to  obtidn  ens- 
tod  j  of  Us  mvd  by  aid  of  a  writ  of  habeas  cor- 
pus, must  make  his  letters  of  guardiansh^  a 
part  of  his  petition  for  writ  Qreggr.  WyvMy 
22-373,  '64. 

15281.  A  complaint  to  recover  snl>8crii>- 
tlons  to  capital  stock  of  a  corporation  should 
be  accompanied  by  a  copy  of  articles  of  associa- 
tion of  corporation,  and  should  contain  proper 
averments  of  liability  of  each  person  whose  rig- 
nature  appears  thereto.  Herron  v.  Vance,  li- 
595,  '61 ;  McCltuky  v.  G.,  B.  A  I  R.  Co.,  16-96, 
'61. 

15382.  At  common  law,  even  where  statute 
of  frauds  required  a  contract  to  be  in 
writlugf  and  it  actually  was  so,  it  was  not  nec- 
essary  that  a  copy  of  writing  should  be  made  a 
part  of  declaration,  nor  that  declaration  should 
declare  that  contract  was  in  writing.  Boidxr  v. 
Bay,  17-622,  '61. 

15288.  Suit  upon  a  note  given  by  a  turnpike 
company  for  purchase  of  a  plank  road,  answer 
(I),  that  such  purchase  was  not  necessary;  (2) 
that  plaintiffs  had  not  conveyed  road  by  such 
deed  as  they  agreed  to  execute  by  contract  of 
sale.  Held;  the  act  under  which  company  was 
incorporated,  being  a  private  act,  shonld  iiave 
been  beaded  and  proved;  otherwise  conrt 
could  not  know  quantum  of  power  conferred. 
Held;  last  paragraph  bad,  because  it  admits  ex- 
ecution of  a  dee<l  pursuant  to  a  contract,  and 
denies  that  deed  conformed  to  contract,  and 
yet  does  not  state  contents  of  deed,  or  give  a 
copy,    a  (t  J.  F.  Co.  V.  Wiley,  16-34,  '61. 

15284.  Action  to  recover  personal  propertjr. 
Defendant  set  up  his  title  thereto  by  virtue  of  a 
chattel  mortgage.  Held ;  answer  bad,  if  it 
did  not  make  an  exhibit  of  mortgage.  Lauhheim 
V.  Gill,  17-139, '61. 

15285.  Action  to  have  an  execution  set 
aside.  The  execution  or  copy  need  not  be  filed 
with  complaint  Fidlerf.L  &.  G.  B.  Co.,  18- 
91,  '62. 

15286.  When  a  party  for  his  defense  relies 
upon  an  allied  disposition  of  and  report  of 
certain  trust  fnnds  to  the  proper  court,  the 
record  of  such  court  should  be  made  a  part  of 
answer.    State  v.  Marshall,  20-287,  '63. 

15287.  When  mortgaged  property  has 
been  sold  by  sheriff,  upon  a  judgment  fraudu- 
lently procured,  in  favor  of  another  person 
than  the  mortgagee,  latter  may  bring  action 
to  set  asititi  sucli  wale,  without  suing  for  fore- 
closure ;  and  he  need  not  in  such  case  set  out 
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his  mortgage  u  an  exhibit  PcMer  y.  J^mner, 
22-442,  '64. 

15288>  Complaint  to  recover  porchase-raoney 
(last  iimtaliment)  on  a  contract  for  conveyance 
of  land  need  not  contain  an  exhibit  of  deed  a]« 
le^ed  to  hare  been  tendered  in  performance  of 
the  contract.   Emmons  v.  Kiocr,  28-483,  '64. 

15239*  At  law,  under  ola  practice,  it  must 
be  shown  that  a  teoder  of  deed  had  been  made. 
Id. 

16240.  But  not  BO  if  record  does  not  show 
that  action  was  for  last  installment  Carver  v. 
Famimore,  8-135,  '56.    Cf.  28-483. 

15241.  Inasnlt  hj  a  surety  against  Ms 
principal  for  monejr  paid,  as  such,  on  a  jodg- 
ment  against  them,  judgment  is  not  foundation 
of  action,  and  it  is  neither  necessary  nor  proper 
to  file  a  transcript  of  it.  Harkerv.  OlideK>eli,ift~ 
219,  '64. 

15242.  Application  to  issue  an  execntion 
on  a  Judgment,  five  years  after  its  rendition, 
need  not  contain  copies  of  iudgmentand  record. 
Verdm  v.  CoUman,  28-49,  '64. 

15243.  Indorsement.  In  an  action  by  In- 
dorsee  against  the  indorser,  complaint  should 
set  out  the  indorsement  or  a  copy  of  iL  Moreau 
T.  Branson,  87-195,  71;  Treadway  r.  Oobb,  18- 
86, '62. 

15844*  Complaint  by  A,  as  guardian,  on  a 
note  payable  to  B,  alleced  "that  the  defendant 
•  •  •  promised  to  pay'*  said  B,  "the  successor 
of"  plaintiff,  etc.,  a  copy  of  the  note  was  made 
an  exhibit.  The  defendant  suffered  default,  and 
judgment  was  rendered  against  him.  He  ap- 
pealed and  assigned  as  error  insufRciency  of 
complaint.  Held;  complaint  was  bad.  Plain- 
tiff failed  to  show  a  right  to  sue  on  note  in  him- 
self. Held;  error  was  property  saved  and  raised. 
Wriohi  V.  Norrit,  40-247,  ^72. 

1{»245<  Action  hj  assignee  of  a  note.  The 
cop^  of  note  filed  with  complaint  contained  fol- 
lowing indorsement,  among  others :  "Indorsed," 
followed  by  name  of  payee.  Hdd;  a  copy  of 
assignment  was  properly  pleaded.  MiUer  v. 
Qritwold,  40-209,  72. 

15240.  Complaint  to  iqjoln  the  collection 
an  assessment  for  the  construction  of  a  turn- 
pike, need  not  contain  a  copy  of  arts,  of  associ- 
ation, or  of  assessment  or  any  of  proceedings 
causing  its  existence.  Ho^dnt  v.  Orwtuburg,  etc., 
Turnpike  Co.,  40-44,  72. 

15247>  Complaint  by  a  turnpike  company 
to  recover  a  subscription,  showing  all  facts 
necessary  to  organization  of  company,  is  not 
rendered  insufficient,  because  a  copy  of  articles 
of  association,  filed  as  an  exhibit,  tailed  to  show 
all  material  facts  required  by  statute.  Hamriek 
T.  DanvUle  A  N.  &  O.  It.  Co.,  41-170,  72. 

15248*  A  complaint  to  recover  damages  for 
malicious  prosecution,  need  not  contain  copies 
of  affidavit,  charging  the  crime,  warrant  for  ar- 
rest, or  indictment.  {Amvie)tnan  v.  Crnsby,  28- 
451,  '65.)    Sckenck  v.  Butsek,  82-338,  '69. 

15240*  Need  not  show  an  order  of  court  for 
a  copy  of  indictment.    Sehenek  v.  Bulteh,  mipra. 

15250.  A  cop7  of  a  lost  instrnment,  which 
is  foundation  ol  a  pleading,  need  not  be  filed, 
when  it  is  alleged  that  it  is  lost,  and,  on  diligent 
search,  can  not  be  found.  Fan  £hm  v.  Boaley, 
88-402,  '71. 

15251.  The  averment  of  loss  need  not  be 
BUpported  by  affidavit.  BUttingame  v.  Blaangame, 
24-«6,  '65. 

15252.  An  averment  of  loss^  supported  by 


affidavit  of  such  fac^  is  a  sufficient  excuse  for 
not  filing  a  copy,  etc.    Qevdand  v.  Boberti^  14- 

511, '60. 

15258*  A  complaint  on  a  note  need  not  al- 
lege that  "it  is  due,"  etc.,  when  exhibit  ahowi 
that  it  is  due.  Green  v.  LoiOKain,  49-139,  74; 
Hardin  v.  HeUon,  50-319,  75. 

15254.  Want  of  such  averment  can  not  be 
objected  to  after  verdict.   Hoaorth  v.  Searety 
278,  '68. 

15255.  An  exhibit  governs  pleading,  with 
which  it  is  filed,  and  controls,  when  there  is  a 
contradiction  between  it  and  alle«itions  in 
pleading.  DaUy  v.  City  ColiaiUnu,  40-169,  74; 
GUmore  v.  Bd.  Qm's  Puinam  Co.,  Z&-Mi,  71. 

15250*  Deeds,  or  written  iDstruments,  which 
are  a  foundation  of  an  action,  need  not  neces- 
sarily be  found  immediately  preceding  com- 
plaint,  but  may  be  copied  in  bill  of  exceptions, 
when  bill  states  it  is  "the  writing  mentiraed  in 
the  comolaint"   Smith  v.  Liaher,  23-500,  '64. 

15257>  And  when  clerk  states  in  record,  iiil* 
mediately  after  complaint,  that  instrument 
marked  filed  with  complaint,  appears  in  bill  of 
ex.    FVtuier  v.  /farrw,  61-156,  '75. 

15258.  A  complaint  on  a  note  may  be  gool 
without  referring  to  copy  of  note,  filed  as  an 
exhibit,  when  same  is  correctly  described  there- 
in.   Antkmw  V.  Skiek,  68-213,  79. 

Ift259.  That  court  may  know  that  such  in- 
strument is  so  filed,  it  must  be  identified  by  lef* 
erence,  and  by  making  it  an  exhibit.  An  aTe^ 
ment  as  follows  is  not  sufficient,  to  wit :  "A  am 
of  which  is  now  due."  Stafford  v.  Damdton,  47- 
319,  74. 

15260.  Filing  without  any  reference  tbeieto 
for  identification  is  not  sufficient.  HiaUy.  GM, 
18-494,  '62. 

16261*  When  a  copy  is  referred  to  in,  and 
filed  witli,  a  pleading,  it  is  a  part  thereof  and 
treated  as  a  part  thereof.  Mercer  v.  Htieri,  41- 
459,  72  :  MeMUlen  v.  TerreU,  28-163,  '64. 

15262*  Averments  may  be  made  sufficiently 
certain  by  reference  to  diagrams  filed  with,  and 
made  part  of,  a  pleading.  Booker  v.  itay,  17- 
522,  '61. 

15263.  Averments  that  it  is  filed,  wbra  it  ii 
not,  is  not  sufficient.   Cmweit  v.  Oi^bni^  45-392, 

73. 

15264*  An  exhibit  which  is  not  the  basb  of 
a  pleading,  forms  no  part  thereof.  Qodfdier  t. 
HtUetl,  72-137,  '80 ;  fWdy  v.  ^m.  Int.  Co.,  id. 
95 ;  Jonet  v.  Levi,  id.  586 ;  Sesaengut  v.  Ftmey,  87- 
408,  79  ;  Schmidt  v.  5omers6acA,  64-53,  78;  ^itt 
V.  Houser,  68-155,  '78;  Schon  v.  Stephent,  62- 
441,  '78;  Wilkinaoa  v.  CUy  Peru,  61-1,  78; 
mortonv.  Wilaon,  60-591,78;  Wibonr.Vam, 
56-684,  77;  WaiHn»  v.  BnaU,  68-208,  76; 
Kniqht  V.  F.  A  W.  T.  Co.,  45-134,  73. 

15265.  Complaint  upon  a  written  instrument 
purported  to  set  out  such  instrument,  bat  did 
not;  and  no  copy  was  filed  as  exhibit  BM; 
insufficient    C'ooAv.  Hopkinz,  66-208,  '79. 

16266.  Complaint  on  a  bond  alleged  that  a 
copy  was  "  filed  herewith  and  made  ^ui 
hereof.*'  There  was  no  copy  in  the  transcript 
Held;  S.  C.  wilt  presume  a  copy  was  filed  wmd 
transcript  was  made  by  appellant  and  *  wpj 
was  pasted  on  to  transcript  at  place  where  it 
should  have  been  inserted.  CoUm  v.  Slate,  64- 
573,  '78. 

15267.  A  complaint  insufficient  on  demurrer 
may,  where  no  exception  is  taken  to  overruling 
of  demurrer,  be  cured  by  verdict  where  the  com* 
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-plaint  simply  fails  to  refer  to  filed  exhibit  of 
«ause  of  action.   Htmldkr  T.  Slate,  62-183,  *78. 

15268.  Where,  in  suit  to  foreclose  a  mort- 
.gage,  complaint  descrilied  mortgaged  premises 
and  notes  and  mortgage  securing  them,  but  did 
not  refer  to  any  copies  of  such  instruments,  as 
havinff  been  Sled  therewith ;  and  defendant  ap- 
peared without  answering,  and  did  not  except 
io  judgment  rendered  against  him.  Held;  on 
assignment  of  error  questioning  sufficiency  of 
•complaint  in  the  8.  C,  complaint  sufficient  after 
Terdict  and  judgment.   SeoU  v.  Zariman,  61-328, 

Cf.  61-276;  72-368. 

15269.  Exhibit  of  a  contract,  which  is 
fouDdation  of  a  complaint,  will  control  all^^- 
tions  therein.    Bloeaom  v.  Ball,  62-115,  '69. 

15270.  When  a  complaint  on  its  face  shows 
a  valid  cause  of  action,  and  an  exhibit  is  not 
made  of  instrument  in  writing  and  which  it  is 
founded,  objection  can  not  l»  taken  for  first 
time  in  8.  C.    CTeiwv.  Pattenm,  82-135,  '69. 

15271.  Snlt  for  foreclosnre.  To  answer 
netting  up  that  neither  note  and  mortgage,  nor 
•copies,  had  been  filed  with  complaint,  plaintiff 
Teplied  that  they  were  left  in  clerk's  office  when 
•complaint  was  filed.  Hdd;  reply  insufficient. 
Jjonaim  t.  FaUs,  6-309,  '65. 

15272.  A  complaint  on  a  note  alleged  that 
at  was  payable  in  city  of  C3iicaf||o,  state  of  Illi- 
mois,  a  copy  {filed  as  an  exhibit)  showed  that 
note  was  pavable  to  the  American  Insurance 
'<k>mpany,  Cnicago,  Illinois.  H^;  a  variance, 
«8  note  was  payable  generally,  and  controlled 
averments  in  complaint,  Oauady  T.  Am.  Ins. 
Oo.,  72-95,  '80. 

15273.  A  complaint  alleged  that  note,  sought 
•to  be  collected,  was  payable  at  the  "Citizens' 
£tate  Bank,  of,"  etc.  Exhibit  showed  that  it 
-was  payable  at  "Citizen's  Suteof/'etc.  Hdi; 
defect  could  not  be  reached  by  demurrer,  but  by 
jDotion  to  strike  out  averment  in  complaint. 
<}randail  v.  First  Nat.  Bank,  Avimm,  61-349,  '78. 

15274.  In  suit  against  proprietors  of  a  bank 
for  neglect  to  collect  a  note  left  for  col- 
lectlOU}  a  copy  of  such  note  filetl  with  com- 
plaint as  an  exhibit,  is  no  part  of  complaint; 
She  note  is  not  foundation  of  action.  Xoeie  t. 
J&r.  Nat,  Bank,  66-353,  '79. 

15275.  EzUbit  of  a  bond,  which  is  the 
■cause  of  action,  controls  any  inconsistent  aver- 
ments in  complaint  referring  to  it.  Coilon  v, 
■State,  64-573,  '78. 

15276.  A  variance  may  be  thereby  cured.  Id. 

15277.  The  inconsistent  allegation  in  com- 
ftlaint  may  be  struck  out  on  motion,  but  can 
not  be  reached  by  demurrer.  CrandaU  v.  Fistt 
Hal.  Bk.  Avbum,  61-349,  '78..  Cf.  72-95. 

15278.  Note,  filed  with  complaint  as  an  ex- 
liibit,  was  subsequently  withdrawn  from  files  by 
defendant's  attorney,  with  permission  of  at- 
torney for  plaintiff.  Court,  upon  considering 
■demurrer  to  complaint,  remarked  timt  no  note 
■or  copy  had  been  filed  ;  whereupon,  defendant's 
attorney  said,  in  open  court,  that  "  he  was  not 
making  that  objection  to  complaint."  Mote  was 
then  replaced  on  file,  and  there  remained.  Held; 
note  properly  filed  with  complaint.  Held;  ob- 
jection to  complaint,  for  want  of  exhibit  at 
time  demurrer  was  decided,  was  waived,  and 
«ould  not  be  renewed  in  8.  C.  Bougtaes  v.  Keehn, 
71-97,  '80. 

15879.  A  complaint  alleged  that  defendant 
and  A  were  partners,  and  as  such,  employed 
plaintiff  as  book-keeper,  to  post,  settle  and  ad- 


just books  of  account  of  said  partnership,  and 
agreed  to  pajr  for  the  same,  whereby  saiu  part- 
ners became  indebted  to  plainti0  in  sum  of,  etc., 
which  remains  unpaid ;  tnat  said  firm  dissolved, 
and  by  terms  of  a  written  contract,  executed 
by  defendant  and  A,  and  agreed  to  by  plaintiff, 
it  was  agreed  that  defendant  should  pay  all 
debts  of  firm,  a  copy  of  which  contract  was  filed 
with  complaint;  that  defendant  had  obtained 
sufficient  amount  of  assets  to  pay  plaintiff's 
claim,  etc.  Held;  the  contract,  though  an  ex- 
hibit, was  not  a  part  of  pleadings,  and  its  terms 
could  not  be  considered.  Way  v.  Fravel,  61-162, 
78. 

15280*  Where  reference  is  made  in  complaint 
to  copy  of  a  note  sued  on  as  filed  Iierewith/' 
or  in  words  equivalent,  and  a  copy  of  a  note 
similar  to  the  one  described  in  complaint  is  filed 
with  complaint,  copy  thus  filed  is  sufficiently 
identified,  and  in  that  respect,  complaint  is  suffi- 
cient, (hrperv.  Kitt,  7 1-24, 'SO  ;FridtUey.Cramt 
68-583,  79. 

15281.  A  transcript  of  proceedings  in  a  case, 
though  filed  with,  is  no  inrt  of  a  eomplaliit  in 
an  action  on  appeal-bond.  Bkar  v.  KUpaJridc. 
40-312,  72. 

15282.  In  an  action  to  reform  a  contract,  on 
grounds  of  a  mistake  in  its  execution,  such  con- 
tract must  be  a  part  of  each  paragraph  of  com- 
plaint It  is  not  sufficient  that  it  was  filed  as 
an  exhibit  to  "another  "  paragraph  of  complaint, 
when  no  reason  is  shown  or  given  for  such  fail- 
ure to  make  it  an  exhibit.  Fenngylvania  R.  Co'. 
V.  Holderman,  69-18,  79. 

15283*  One  paragraph  can  not  cure  another. 
Id. 

15284.  In  a  suit  against  bank  on  a  note,  a 
copy  thereof  should  be  filed  with  complaint, 
though  notes  are  deposited  in  office  of  auditor. 
It  aeenu,  filing  of  one  not^  or  m  copy  of  it,  of 
each  denomination,  with  an  averment  that  there 
were  other  notes,  enumerating  them,  of  like  de- 
nomination, would  be  sufficient.  OauodL  iV»., 
etc.  V.  Hill,  14-131,  '60;  13-58. 

15285*  Where  a  written  instrument,  founda- 
tion of  action,  is  filed  with,  and  made  part  of, 
first  paragraph  of  complaint, and  insecond. par- 
agraph it  is  alleged  to  be  filed  with  latter,  and 
is  therein  referred  to  as  on  file  with  former,  such 
second  paragraph  is  sufficient.  Beck  v.  Hendev, 
21-344,  '63. 

15286.  One  copy  of  a  written  instrument  up- 
on which  several  paragraphs  of  a  pleading  are 
based,  is  sufficient,  where  each  professes  to  set 
out  a  copy  thereof.  Maxwell  v.  Brooke,  54-98, 
76. 

15287.  Where  a  eoniiter*cIaiin  is  fnniided 
upon  a  written  instrnraent  upon  which  the 
complaint  is  based,  if  it  refers  to  it  as  that  *'  of 
whicn  a  copy  is  filed  with  the  complaint,"  it  is 
not  necessary  to  set  an  additional  copy.  Sidener 
V.  DavU,  69-336,  79.  [ChmpbeU  v.  MoiUt,  42-410, 
distinguished.) 

15288.  Though  plaintiff  files  an  exhibit  of 
contract  on  which  his  action  is  based,  defendant 
setting  up  a  connter-clalm  upon  same  con- 
tract, must  also  file  an  exhibit  of  it.  Campbell 
V.  Routt,  42-410,  73. 

15289.  When  a  copy  of  a  mortgage  is  filed 
with,  and  as  part  of,  a  complaint,  a  copy  of  same 
need  not  be  filed  with  answer  or  cross-complaint, 
which  is  founded  on  same  mortgage  and  referred 
to  as  same.    Fattittm  v.  Vaughan,  40-253,  '72. 

15290*  To  a  suit  on  a  note,  defendant  pleaded 
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payment  to  a  third  person,  conformably  to  plaint- 
ifl's  written  order,  and  sent  out  order  in  plea.  Kep- 
lication  (not  sworn  to),  denied  payment  Held; 
under  statute,  defendantmightgive  order  in  evi- 
dence witliout  proving  its  execution.  Eiir^  t. 
fWtenwm,  4  BIf.  449,  '37. 

15291*  Where  exhibits  are  foundation  of  a 
rait  in  chancery,  and  their  execution  is  not  ad- 
mitted, they  must  be  proved  by  depositions  or 
vim  voce  at  hearing.  Sand/ord  v.  SneUm,  4  Blf. 
134, '35. 

15292.  The  proper  mode  of  showing  that 
exhibits  have  been  not  proven,  is  by  bill  of 
exceptions.  Knglith  v.  Roche,  6-62,  '54;  Brown 
V.  Woodbui-y,  6-254,  '54. 

IdSOS*  It  will  be  presumed  to  have  been 
proven,  unless  the  contrary  appear  by  bill  of 
exceptions,  or  otherwise  by  record.  Qafney  v. 
iZeews,  6-71,  '64. 


EXPERTS. 

16894*  Physicians  and  sui^^ns  can  not  be 
legally  required  to  give,  as  expert  witnesses, 
their  professional  opinion  irltnout  a  larger 
compensation  than  ordinary  fees  of  witnesses. 
Buchmnn  v.  Statt,  6»-l,  '77 ;  DiUt  T.  Start,  6»- 
15,  '77. 

15295*  On  trial  of  action  for  price  of  cross- 
ties  furnished  to  a  railroad  company,  defense 
being  that  ties  were  not  of  a  gooa  quality,  one 
witness,  called  by  plaintiff,  stated  that  he  had 
been  road-master  of  another  railroad,  and  as 
such  it  had  been  his  duty  to  inspect  and  receive 
ties;  another  stated  that  he  had  made  and  sold 
cross-ties  to  defendant.  Hdd;  witnesses  had 
sufficient  knowledge  of  subject  to  render  them 
competent  witnesses  as  to  quality  of  the  ties. 
Jeffersonville  B.  Co.  v.  Lankam,  27-171,  '66. 

15296.  A  witness,  to  testify  as  an  expert, 
must  show  himself  possessed  of  knowledge  and 
experience  which  render  him  competent  to  so 
testify.   Minds  t.  HaHxm,  6S-121,  77. 

16Z97>  Witnesses,  not  experts,  may  testify 
as  to  value  of  lioard.  Chamness  v.  Outmncig,  69^ 
301,  16. 

15298.  Whether  witness  is  competent  is  a 
question  for  the  court.  Weight  of  his  evidence 
is  for  the  Jury.  Davis  v.  Stale,  85-496,  '71; 
Forgey  v.  F\r^  Nat.  Sank  Cambridge  City,  66- 
123,  -79. 

15299.  It  is  error  to  instruct  "that  the  testi- 
mony of  experts  is  usuallv  of  very  tittle  value." 
Eggera  v.  ^gen,  57-461^  77. 

15800.  It  is  error  to  instruct  that  "the  opin- 
ion of  experts  is  not  so  highly  regarded  as  foi^ 
merly."  Id. 

15801.  Although  in  action  for  damages  the 
opinion  of  a  witness  as  to  amouut  of  damages 
sustained  by  plaintiff  is  generally  inadmissible, 
it  is  otherwise  as  to  experts.  Situlair  v.  Bouth, 
14-450,  '60. 

16302.  Hediral  books  are  not  admissible 
in  evidence  in  criminal  cases,  though  medical 
experts  may  give  their  opinions  founded  on  con- 
tents of  standard  medical  works  as  a  part  of 
their  general  knowledge.  Carter  v.  StaU,  2-617, 
'51. 

15308.  It  is  competent  for  an  expert  to  testi- 
fy his  opinion  as  to  whether  a  date  in  a  note 
has  been  altered  by  the  substitution  of  one  fig- 
ure for  another,    ivebon  v.  Johnson,  18-329,  '62. 

16804(  A  witness  called  to  give  an  opinion 


relative  to  defects  of  a  horse's  eyes,  stated  that 
he  was  not  a  farrier,  but  that  he  professed  to- 
understand,  when  he  tried  a  horse,  whether  his- 
eyes  were  good  or  not,  though  there  might  be- 
diseases  of  eyes  of  horses  with  which  he  was 
unacquainted.  Held;  witness  might  be  exam- 
ined,  ifotiae  r.        4  Blf.  294, '37. 

16806.  As  to  value  of  property,  any  person 
who  knows  facts  personally  may  give  opinion, 
stating  facta  upon  which  he  bases  his  opinion. 
HcJtejt  V.  Bd.  Corn's  Lake  Co.,  66-194,76;  Fer- 
gwm  V.  Stafford,  38-162,  70. 

16306.  So  as  to  a  matter  requiring  skill. 
Oft/  Indianavolit  v.  Hvfftr,  80-235,  '68. 

15807.  Any  one  wno  knows  what  customary 
and  usual  charges  of  lawrersarecan  testify  and 
give  his  opinion  as  to  value  of  services  of  an  at- 
torney. The  value  of  such  ser^-ices  can  not  b^ 
fixed  by  a  mere  opinion,  not  based  upon  any 
facts  or  knowledge  of  usual  and  customair  rate- 
of  charges  forsimilar services.  McKidr.vand- 
son  87-336,71. 

15808.  Opinion  of  one  who  can  not  saywhat 
a  reasonable  attorney's  fee  would  lie,  can  not  be 
taken  to  fix  an  attorney's  compensation.  Id. 

16809.  If,  however,  a  witness  had  previoni' 
knowledge  of  the  handwriting,  from  havings 
seen  person  write,  or  from  authentic  papers  de- 
rived in  course  of  business,  he  may,  in  corrobo- 
ration of  his  testimony,  compare  writing  in 
question  with  other  signatures  known  to  be  gen- 
uine. When  antiquity  of  writing  makes  it  im- 
possible for  any  living  witness  to  swear  he  ever 
saw  party  write,  comparison  with  documenta- 
known  to  be  in  his  handwriting  is  admissible. 
dark  V.  Wyatt,  16-271,  '60.  (For  limitation  of 
this  rule,  see  46-38;  48-381 ;  82-472.) 

16310.  Sec.  91,  2  B.  S.  1076,  p.  396,  (RS. 
'81, 1801),  of  code  of  criminal  proceedings  and 
practice  in  Indiana,  in  regard  to  persons  of 
skill  proving  the  genuineness  of  written  fa- 
stmments,  applies  only  to  cases  where  a  "note, 
bill,  draft,  or  certificate  of  deposit "  is  subject  of 
crime.  Jones  y.Staic,  60-241,  77  ;  Jon«s  v.iSfai/e, 
11-357,  *58. 

16811.  Where  a  deponent  testifies  that  heis- 
a  judge  of  quality  of  matter  in  controversy,  and 
is  uncontradicted,  a  motion  to  suppress,  on 
grounds  that  it  is  not  shown  to  be  con^petent,. 
should  he  overruled.  Myers  v.  Mwpl^,  60-282,. 
'78. 

15312.  An  expert,  judging  from  evidence  lit 
a  case  of  acte  and  language  of  a  testator,  can 
not  testify  as  to  condition  of  testator's  mind.  It 
is  not  within  his  province  to  decide  facts  proven 
by  evidence  upon  which  to  base  an  opinion. 
Buah  V.  Mefiee,  86-69,  '71. 

16313.  On  cross-examination  an  hypothet> 
ical  state  of  facts  fullj-  warranted  by  evidence^ 
may  be  presented  to  him  and  his  opinion  asked 
as  to  mental  condition  indicated  by  facts  stated. 
Id. 

16814.  In  weighing  testtmonf  of  exwrts 

not  onl^  should  their  experience  be  consiaeied, 
but  their  opportunities,  aptitude,  skill  and  other 
possible  qualifications.  Cwneo  v.  .^emmt,  68-524, 

78. 

15315.  The  jury  should  apply  to  them  same- 
general  rules  that  were  applicable  to  testinionv 
of  other  witnesses,  when  estimating  its  value.  la. 

15310.  Action  by  an  attorney  to  recover  value 
of  services.  Instructions  that "  tlie  value  of  pro- 
fessional services  •  *  can  best  be  shown  by 
the  evidence  of  those  engaged  in  the  same  pro- 
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fession,"  and  when  so  "  establised  by  *  *  cred- 
ible and  intelligent"  witnesses  whose  "  evidence 
is  not  outweighed  by  other  evidence  in  the  case, 
the  value  as  nxed  by  them  should  be  the  basis 
of  your  finding."  Held;  error.  That  literally 
construed  it  said,  that  attorneys  who  are  engaged 
in  practice  are  better  judges  of  value  of  an  at- 
torney's serviceB  than  attorneys  who,  at  time, 
are  not  so  engaged,  without  reference  to  their 
opportunities  for  information.  It  ignored  rule, 
thmt  all  other  things  being  equal,  value  of  testi- 
mony of  each  witness  depends  upon  his  knowl- 
ed^  of  subject,  rather  than  class  of  persons  to 
which  he  belongs ;  also,  rule,  that  a  preponder- 
ance of  evidence  was  necessary,  to  authorise  jury 
to  return  a  verdict  for  any  given  sum,  as  value 
of  allied  services.  JBlmard  v.  AppUgaUy  ttl- 
368,  '78. 

16317.  Where  there  have  been  mutual  deal- 
ings between  parties,  It  is  not  error  to  permit  a 
witness  familiar  with  facts  to  testify  as  to  rela- 
tive value  of  services  and  commodities,  which 
entered  into  material  accounts  of  parties.  Value 
of  their  answers  or  opinions  may  he  tested  by  a 
eroas-examination.  JoAnMm  v.  TkonqtaOTi,  7i- 
167, '80. 

15818.  In  action  for  damages  against  rail- 
road company  for  killing  stock,  where  com- 
plaint alleged  fences  were  insecure,' it  was  proper 
to  ask  competent  witnesses  if  fence  irts  snch 
u  good  husbandmen  nsnally  kept,  and  was 
sufficient  to  turn  ordinary  stock.  £.  N.  A.  &  C. 
B.  Co.  V.  Spam,  61-460, '78.^ 

lo819.  An  expert's  opinion  as  to  time  when 
certain  timbers  rotted  is  admissible,  OUy  In- 
dioMmilis  V.  Seott,  72-196,  '80. 

15820.  Insanity.  In  a  criminal  case,  a  med- 
ical expert  may  express  his  opinion  as  to  san- 
ity of  defendant  upon  facts  admitted  ;  or  state 
facts  within  his  knowledge  as  a  witness,  and 
give  opinion  thereon  as  an  expert,  or  a  state  of 
facts  may  be  assumed,  if  falling  within  the  case 
ami  supported  by  some  evidence,  and  witness 
may  give  his  professional  opinion  thereon, 
which  becomes  evidence  for  the  jury  to  consider, 
if  snch  facts  are  proved.  Guetig  v.  Slate,  66- 
84,  '79.  Opinions  of  medical  experts  should  be 
considered  by  the  jury  in  connection  with  all 
other  evidence,  in  determining  question  of  san- 
itv  ;  and  an  opinion  based  upon  a  hypothesis 
wliolly  incorrectly  assumed,  or  incorrect  in  its 
material  facts,  to  such  extent  as  to  impair  the 
value  of  the  opinion,  is  of  little  or  no  weight 
Id. 

16SS1.  It  is  competent,  to  prove  execution 
of  a  note,  for  witness  to  give  opinion  as  an  ex- 
pert, as  to  genuineness  of  the  signature,  upon 
comparison  of  such  signature  with  one  admit- 
ted Dy  maker  to  be  his.  Forgey  v.  Firti  Jiai.\ 
£anJc  Qtmbridge  Cily,  66-123,  '79. 

15822.  Weight  to  be  given  opinion  of  ex- 
pert, depends  upon  his  actual  knuwlet^  and 
skill,  not  upon  that  which  he  professes  to  have ; 
and  thb  is  question  for  jury.  Snyder  v.  iSiate,  70- 
340,  '80. 

15888*  Question  whether  deceased  could, 
from  his  position  when  shot,  have  recognized 
person  who  shot  him,  is  not  one  of  skill  or  sci- 
ence, but  for  jury  to  determine  from  evidence 
as  to  circumstances  and  condition  of  things  at 
place  and  time-  Experiments  made  elsewhere, 
and  opinions  founded  thereon,  are  not  compe- 
tent to  prove,  or  as  tending  to  prove,  such  ques- 
tion.  Jonet  T.  Suae,  71-66,  '80. 


16824*  Experts  may  give  their  opinion  as: 
whether  one  figure  bad  b^n  altered  to  another. 

Neiem  v.  Johnson,  18-329,  '62. 

15825.  Testimony  of  experts  is  not  an- 
thoritative  in  matters  of  science  and  skill,  and 
in  doubtful  cases  should  not  control,  necessarily,, 
jun-.   Humpkre^t  v.  Johiuon,  20-190,  '63. 

15326.  A  witness,  who  was  a  physician  of 
many  years  practice,  and  had  given  subject  of 
of  medical  jurisprudence  some  attention,  by 
reading  and  attending  lectures,  and  had  given 
some  attention  to  subject  of  insanity,  is  compe- 
tent to  testify  as  an  expert  on  subject  of  insan- 
ity. His  acquaintance  with  subject  may  be  in- 
quired into,  to  enable  jurv  to  estimate  weight 
of  his  evidence.   Davit  v.  Bate,  85-496,  '71. 

15827.  As  a  general  rule,  where  opinion  of 
an  expert  is  founded  on  a  hypothetical  case,  his: 
opinion  Is  of  no  material  value,  unless  case  is 
fully  sustained  by  evidence.  Yet  there  are  ex- 
ceptions, as  where  case  is  susceptible  of  division^ 
and  a  part  of  itsustained  by  evidence.  Egger^ 
V.  Eg^s,  67-461,  '77. 

15828.  A  medical  witness,  in  giving  his  opin- 
ion as  an  expert,  can  not  ^ive  particulars  oi  hia 
practice  not  connected  with  case;  but  if  such 
testimony  go  to  jury  without  objection,  testi- 
mony to  contradict,  or  show  want  of  capacity  and 
skill  on  part  of  witness,  is  not  admissible.  If 
such  collateral  matters  be  inquired  of,  on  cross- 
examination,  answers  of  witness  must  be  taken,, 
and  other  witnesses  can  not  be  called  to  contra- 
dict him.   Home  v.  WUliamn,  12-324,  '69. 

16829.  A  witness  called  as  an  expert,  who- 
had  previously  heard  testimony  of  another  ex- 
pert, was  asked  if  he  concurred  in  opinion  of 
other,  and  if  not,  wherein  he  differed.  Objec- 
tion sustained.  jHeU;  not  error.  HomeY.W^ 
liams,  upra. 

15880.  It  is  improper  to  ask  an  expert,  who 
had  heard  the  evidence,  which  vas  eonjlicling,  as. 
to  treatment  of  a  broken  limb,  his  opinion,  from 
evidence,  as  to  skill  and  care  of  treatment. 
BmAot  v.  Smrnn?,  88-143,  '71. 

15S81*  The  party  seeking  an  opinion  in  snch 
case  may,  within  reasonable  limits,  put  his  case; 
hypothetically  as  he  claims  it  to  have  been 

firoved,  and  take  opinion  of  witness  thereon,, 
eaving  jury  to  detennine  whether  case  put  is- 
real  one.  Jd. 

15832.  If  facts,  upon  which  expert  is  to  base- 
his  opinions,  are  in  dispute,  counsel  may  enu- 
merate certain  facts  which  he  assumes  were  e^ 
tablished  by  evidence,  and  upon  them  to  ask 
witness  his  opinion,  and  let  jury  decide  whether 
facts  so  stated  were  proven  by  evidence.  Diom 
T.  Sou,  85-496,  '71. 


BXXORXION. 

16888*  An  indictment  for  extortion,  charging 
a  constable  with  having  collected  more  than  was 
due  on  an  execution,  should  set  out  recitals  in 
execution,  showing  judgment  on  which  execu- 
tion issued,  and  names  of  both  parties  thereto. 
Seany  v.  Stale,  6  Bif.  403,  '43. 

16384.  It  is  extortion  for  a  county  treasurer 
to  exact  and  receive  from  a  tax-payer,  a  fee  as- 
for  distress  and  sale  of  his  goods  for  taxes,  where: 
none  have  been  made.  Staie  v.  Bvrtm,  8-03,  '51, 

16885.  Indictment  charged  that  defendant^ 
as  constable,  traveUd  4  miles  to  serve  an  execu- 
tion, for  which  travel  he  was  entitled,  as  mileaga 
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to  16  cents ;  that  comiptly,  etc,  he  extorted  82 
■cents  for  said  mileage;  whereas,  but  16  cents 
were  due,  etc.  Held;  indictment  valid.  Emory 
T.  StaU,  6  Blf.  106,  '41. 

16336.  Not  necessary  in  indictment  against 
a  constable  for  extortion,  in  corruptlj  and  hj 
■color  of  his  office,  collecting  on  an  execution 
more  than  was  due,  to  show  what  sum  he  had 
«xtorted  for  his  fees.  Staie  v.  SiotU,  5  Blf.  460,'40. 

15337.  In  an  indictment  for  extortion,  where 
nothing  was  due,  there  must  be  an  averment 
that  nothing  was  due ;  and  if  charge  be  for  tak- 
ing more  than  was  due,  indictment  must  show 
how  much  was  due.  &aU  r.  OogmotUy  3  Blf.  54, 
^32. 

FACTOR. 

Set  Print^al  and  Agent, 

16888*  About  Oct.,  *64,  consignments  of  goods 
liad  been  made  by  A  to  B,  as  a  factor,  without 
:an7  instructions,  and  B  had  advanced  large 
AUms  of  money  to  A  on  goods,  greater  that  their 
Tstue.  June,  *65,  A  wrote  to  B, "  we  would  say, 
unless  you  can  effect  sales  of  what  remains  un- 
-Mld,  Bo  as  to  net  us  30  per  cent  or  over,  don't 
do  so  without  our  instructions."  B  replied  * 
•  •  "  We  shall  await  your  further  instructions. 
If  yon  wish  to  remove  goods  we  will  make  out 
your  account,  and  you  can  remit  when  you  or- 
<ler  them  to  be  removed."  No  reply  was  made, 
nor  offer  to  pay  the  money  advanced.  In  Aug., 
'65,  remnant  was  sold  for  full  value,  and  proceeds 
applied  to  payment  of  advancements,  add  ;  B 
had  a  rjght  to  sell  goods  for  best  price  he  could 
«et  in  market,  and  acted  according  to  law. 
Moaaey  v.  Jfawer,  45-115,  '73. 

1&339*  Where  one  ships  goods  to  a  commis- 
sion merchant  for  sale,  without  special  instruc- 
tions as  to  terms,  latter  is  special  agent  of  for- 
mer, and  is  not  authorized  to  sell  such  goods  ex- 
'Cept  for  cash  on  delivery.  Babeodt  t.  OHaton. 
S6-75,  '66. 

FAIRS. 

See  AgricuUural  Fatrt. 

15840.  An  affidavit  for  information  for  sell- 
ing at  agricultural  fairs,  must  negative  owner- 
ship of  land  where  sale  was  had,  and  must  neg- 
ative permission  to  sell,  of  those  having  charge 
•of  fair.   iStaU  v.  Cuppy,  50-291,  '76.  . 


FAI^SE  IMPRISONIHENT. 

15841.  The  right  to  damages^to  be  recov- 
•ered  in  a  civil  action,  for  false  imprisonment, 
is  a  chose  in  action,  passing  to  one's  representa- 
tives at  death,  and  is  assignable.  Ori^n  v.  WU- 
■cat,  21-370,  '63. 

16842.  The  dlgtinction  between  fidse  Im- 
prisonment  and  malicious  prosecatlon  is  well 
established.  When  arrest  Is  upon  valid  pro- 
cess, issued  by  a  court  having  jurisdiction; 
trespass  for  false  imprisonment  will  not  lie, 
though  malice  and  want  of  probable  cause  exist, 
fiecoveiy  for  an  arrest  in  a  civil  action  can  not 
ibe  had  without  proof  of  malice  and  want  of 
probable  cause.   Setget  v.  Pfei/er,  85-13,  '70. 

15343.  If  the  imprisonment  is  under  legal 
process,  though  the  action  has  been  carried  on 
maliciously,  and  without  probable  cause,  it  is 
malicious  prosecution.   If  extra-judicial,  irlth- 


oat  legal  process,  it  is  false  imprisonment 
CoUer  V.  Lover,  35-285,  '71. 

15844.  An  action  for  a  malicious  proeecation 
can  only  be  supported  for  a  malicious  prosecu- 
tion of  some  legal  proceedings  before  a  judicial 
tribunal.  If  proceedings  are  extra-jndtdal, 
remedy  is  trespass  and  not  former.  Arpm  v. 
Jiemw  3  Blf.  210,  '33. 

loS45*  When  gravamen  of  an  action  is  the 
arrest  and  imprisonment  wlthont  a  legal  pro* 
cess,  averments  relative  to  malicious  purposesof 
defendants  are  only  by  way  of  a^fravation.  (Su- 
gar V.  lyeifer,  and  CoUer  v.  iotwr,  supra.  Ap- 
proved.)   Boa*  V.  TaU,  48-60,  '73. 

15846.  Action  oftavspusdoes  not  lie  agtinrt 
A  for  procuring  a  justice's  warrant  to  search 

firemises  and  arrest  person  of  B,  on  suspicion  of 
elony,  and  thereby  causing  search  and  arrest  to 
be  made,  although  A  acted  maliciously  and 
without  probable  cause ;  B's  onl;  remedy  being 
odton  on  ease.    'JSuU  v.  WHnk,  6  Bit  249, 

15347.  A  magistrate  who  issues  a  warrant 
without  sufficient  affidavit,  is  liable  to  person 
arrested  nnder  it,  in  action  of  trespass,  fiutpo^ 
son  who  makes  application  for  wamat,  and 
who  has  not  been  personally  concerned  in  arntt, 
can  be  sued  only  in  action  on  case.  Xotrr. 
AimoM.  5  Blf.  191,  '39. 

15348.  Blallce,  or  want  of  probable  cause, 
need  not  be  proven  or  alleged  to  makeoutacase 
for  false  imprisonment.  Colter  t.  Xomr,  15- 
286,  '71 ;  Boaz  v.  Tate,  48-60,  '73. 

15849.  CoBplaint  need  not  aver  that  scti 
complained  of  were  done  illegally,  or  wrong- 
folly,  or  without  any  competent  authority. 
Qauimore  v.  ^wimeman,  89-323,  '72. 

15850*  In  an  action  for  false  imprisonment, 
it  need  not  be  averred  in  complaint  that  matter 
complained  of  was  wrongful,  or  unlawful,  or 
malicious,  or  without  probable  cause.  CaUery. 
Lower,  85-285,  '71 ;  Boat  v.  Tale,  48-60;  OmsT. 
60-17,  '77. 

15351.  A  person  privileged  from  arrest  ctn 
not  recover  of  defendant  for  procuring  eapia  ai 
respondendum  to  be  issued,  and  giving  a  senenl 

direction  to  officer  to  execute  it  immediately, 
when  such  defendant  does  not  know  that  plain- 
tiff was  thus  privileged.  Sewell  v.  Lane,  1- 
293,  '48. 

15352.  A  party  who  causes  a  magistnte 
to  issue,  and  the  magistrate  who  issues,  legal 
process,  are  not  responsible  for  unlawful  manna 
of  serving  it,  unless  they  mrticipate  in  unlawful 
act.    Kreger  v.  Oabom,  7  Blf.  74,  '43. 

15858.  Evidence  of  filing  affidavit  on  whicb 
a  search  warrant  is  issued,  under  which  a  con- 
stable acted  in  making  an  arrest,  is  not  of  itself, 
sufficient  evidence  to  sustain  an  action  for  falM 
imprisonment.    Carey  v.  SSieeU,  60-17,  '77, 

15354.  Trespass  and  false  imprisonment 
Plea,  that  plaintiff,  by  his  false  representations 
respecting  circumstances  of  a  third  person,  had 
induced  defendant,  then  in  Louisiana,  to  sdl 
there,  on  a  credit  to  such  third  person  a  boat  la- 
den with  corn  ;  that  plaintiff  and  purchaser  ab- 
sconded without  paying  for  com,  and  were  fugi- 
tives from  justice;  that  plaintiff  and  purchaser 
had  swindled  him  out  of  price  of  his  com ;  that 
a  warrant  for  swindling  was  accordingly  issued 
by  justice  a^inst  parties  complained  of,  upon 
whtch'plaintiffwas  arrested,  etc.  Htid;  plea  was 
insufficient,  chaiges  in  affidavit  amount  to  noth- 
ing more  than  a  ground  for  a  civil  action.  Ha& 
V.  /Ioffeni,2BIf.429,'31. 
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15S66.  If,  in  trespass  for  false  impriaooment 
against  a  magistrate,he  plead  in  Justification, 
ttuit  arrest  etc,  was  hy  virtue  oi  a  warrant 
issued  by  him  against  plaintiff  as  father  of  a 
bastard  child,  on  complaint  of  the  overseers  of 
f>oor,  and  show  that  child  was  not  then  bom,  or 
omit  to  state  that  complaint  was  reduced  to 
writing,  or  that  mother  had  failed  to  prosecute 
for  child's  maintenance,  or  that  warrant  was  in 
4lDe  fonn,  plea  is  insufficient.  FbuUe  r.  SUmm, 
■3  Bit  421,^  CifM94. 

15856>  In  an  action  against  a  joBtice  and  a 
constable  for  false  imprisonment,  a  warrant, 
dlle^l  on  its  face,  which  had  been  issued  by 
justice,  and  under  which  constable  had  made 
an  arrest,  etc.,  and  which  had  been  referred  to 
by  the  plaintiff's  witness,  was  admisBible  evi* 
^ence  for  defendants,  in  mitagation  ol  damages. 
iVamM  T.  Cbn/ieM,  6  Blf.  406,^43. 

lfiS67*  TraspasB  against  A  and  B  for  an  as* 
sault  and  false  imprisonment  Both  pleaded 
not  gnlltj,  also  pleaded  separately  as  follows : 
that  time  of  trespass,  etc.  (A  was  a  jostice  and 
B  was  a  constable,  etc. ) ;  that  a  felony  had  been 
committed,  etc.,  by  certain  persons  making, 
forging,  and  counterfeiting,  etc.  (the  particulars 
■of  offense  here  set  out) ;  that,  on,  etc.,  a  reason- 
'able  suspicion  and  belief  existed  that  plaintiff 
iraa  guilty  of  said  felony,  and  there  was  reason- 
able ground  for  such  suspicion  and  belief ;  that 
thereupon,  afterward,  etc.,  defmdant  being  a 
justice  as  aforesaid,  and  (B  a  constable)  by  rea- 
■son  of  such  felony  having  been  committed  as 
aforesaid,  and  of  such  reasonable  suspicion  and 
4>elief  that  plaintiff  was  guilty  of  such  felony, 
and  of  such  reasonable  ground  o(  suspicion  and 
l>elief  that  plaintiff  was  so  guilty — commanded 
said  B  to  arrest  plaintiff,  and  take  him  before 
some  justice  of  peace,  etc. ;  that  B,  in  pursuance 
of  said  command,  gently  laid  his  hand  on  plain- 
tiff, and  took  him  heforeC,  a  justice,  etc.,  to  be 
dealt  with,  etc.,  which  is  same  trespass,  etc. 
Bddf  these  special  pleas  were  bad  for  this  rea- 
son, if  no  other,  that  they  omit  to  set  out  ground 
upon  which  the  suspicion  and  belief  of  the 
plaintiff's  guilt  were  founded.  Wtmon  v.  Can- 
^ield,  6  Blf.  406,  '43.  Cf.  5-250.  (Thb  case 
does  not  draw  the  distinction  between  false  im- 
prisonment and  malicious  proeecution,  as  in 
5»-60;  8S-18^285.) 

15859.  Evidence  adduced,  under  a  plea  of 
justification  which  shows  that  defendant  had 
reason  to  believe,  from  plaintiff's  conduct,  that 
chaiges  were  true,  may  be  considered  in  miti^- 
tion  of  damages,  though  it  does  not  establish 
plea.    Shoulty  v.  Miller,  1-544,  '49. 

158d9<  Plea;  that  defendant  made  oath  be- 
fore a  justice  of  the  peace  that  he  had  been 
threatened  by  plaintiff,  etc.,  and  prayed  surety 
of  peace;  that  justice  thereupon  issued  his 
warrant,  etc.;  that  constable,  by  virtue  of  war- 
rant, arrested  plaintiff,  etc.  Held;  plea  amount- 
ed to  general  Issue.  Croohhtmk  t.  KeUogg,  8 
BU.  256,  '46. 

15360.  Trespass  for  false  imprisonment 
Plea,  that  plaintiff  was  a  fugitive  from  justice, 
from  Pennsylvania,  where  he  stood  cnat^ed 
-with  larceny  on  affidavit,  etc.;  that  Joseph 
Ritner,  governor  of  that  state,  demanded  him 
of  Noah  Noble,  governor  of  Indiana,  and  pro- 
duced and  delivered  to  Governor  Noble,  with 
■demand,  a  copy  of  affidavit  duly  certified,  etc.; 
that  latter,  accordingly,  caused  plaintiff  to  be 
arrested  and  deliveiid  to  defendant,  who  was 


authorized  by  Governor  Ritner  to  receive  him, 
etc.;  that  defendant  used  no  more  force  than 
was  necessary  to  detain  plaintiff,  etc.,  in  order 
to  take  him  to  Pennsylvania,  etc.  Held;  on 
general  demurrer,  plea  good.  JoAnston  t.  Van^ 
amriiwe,  5  Blf.  311, '40. 

15S61*  To  action  for  false  imprisonment 
against  justice  and  constable,  defendants  plead- 
ed In  jnstiflcatlOD,  that  affidavit  had  been 
made  before  justice,  charging  plaintiff  with 
having  violently  assaulted,  beaten  and  wounded 
deponent,  wherefore  justice  had  issued  warrant, 
etc  Held;  plea  not  objectionable,  after  verdict 
for  defendants,  for  not  showing  that  assault  and 
battery  were  charged  to  have  been  unlawfiiUy 
made.    Cooper  v.  Adamt,  2  Blf.  294,  '30. 

15362.  J.  L  person  arrested  on  justice's  warrant 
for  breach  of  peace,  can  not  maintain  false  im- 
prisonment against  justice  or  constable,  in  con- 
sequence of  mere  formality  in  warrant,  provided 
justice  had  jurisdiction.  Id. 

15868*  Answer:  that  defendant  was,  at  time, 
etc.,  acting  as  marshal  of  the  city  of  L,  and  as 
such,  on  view,  arrested  plaintiff  for  violating 
city  ordinances.  Three  ordinances  of  the  city 
were  set  out,  viz. :  one  against  intoxication,  etc., 
and  fixing  a  fine  therefor,  not  exceeding  $25; 
one  against  disturbing  peace  of  the  city  by  loud 
and  unusual  noises,  etc.;  and  one  requiring 
marshal  to  suppress  all  breaches  of  peace,  and 
arrest  all  persons,  with  or  without  warrant, 
found  violating  any  ordinances  of  city,  in  hia 
view,  and  conduct  them  before  mayor  for  trial. 
It  was  averred  that  plaintiff  was  found  by  mar- 
shal drunk,  and  disturbing  peace  of  city  by  loud 
and  unusual  noises  on  Sabbath-day,  and,  may- 
or's court  not  being  in  session,  was  conducted  by 
him  to  jail,  and  after  five  hours  of  imprison- 
ment was  released  on  parol,  and  on  next  day 
appeared  before  mayor  and  was  fined  for  drunk- 
enness. Held;  there  is  no  statutemakingdrunk- 
enness  a  crime  or  a  misdemeanor;  and  that  so 
far  as  it  was  an  offense  against  \he  city  ordi- 
nances, statute  prescribes  that  a  penalty  maybe 
recovered  in  a  suit  at  law ;  in  collecting  which, 
city  has  a  right  to  require  defendant  to  give  a 
recognizance  for  his  appearance,  or  that  he  may 
remain  in  custody.  Held;  there  is  noauthority 
for  imprisoning  a  man  for  an  uncertain  time, 
because  he  may  be  subject  to  a  penalty,  to  be  re- 
covered in  an  action  in  nature  of  an  action  of 
debt.  HM;  if  power  exists  in  a  ministerial 
officer  to  arrest,  on  view,  it  is  subject  to  statutes 
of  state,  and  generally  known  principles  of  law, 
which  require  officer  to  take  prisoner,  forth- 
with, before  a  tribunal  having  jurisdiction,  and 
prefer  a  complaint  against  him.  Xov  v.  Eean$, 
16-486,  '61;  qualified,  48-60. 

15864.  The  conviction  and  sentence  of  a  per- 
son  to  confinement  in  penitentiary,  by  a  court 
having  no  jurisdiction,  are  nullities,  and  can 
afford  no  protection  to  any  person  keeping  him 
in  confinement.    Patt/imm  v.  P)-iot;  18-440,  '62. 

15365.  The  person  so  confined  or  his  assi^ee, 
can  maintain  an  action  for  value  of  his  service^ 
against  tlie  lessee  of  prison  for  whom  he  had 
worked,  though  under  control  of  warden  of 
prison,   i^iitema  v.  CVWm^  12-241, '59. 

15866*  The  warden  is  not  liable  if  he  re- 
ceived no  benefit  of  his  labor.  PaUeram  v.  iVior, 
supra. 

15367.  A  deputy  provost  marshal  was  or^ 
dered  by  his  superior  officer  to  arrest  and  pun- 
ish peiBODS,  not  connected  with  army,  for  retail- 
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ing  liquor  at  their  usual  places  of  husiness,  to 
sordiers.  Held;  such  order  was  illegal,  and 
could  not  protect  such  officer  in  an  action  for 
false  impnsonment,  brought  by  an;  person  so 
arrested  V  him.    Gr^  t.  WUeox,  21-370,  '63. 

16S68.  A  justice  issued  a  writ  to  an  unau- 
thorized person  to  make  an  arrest,  not  making 
him  a  8i>eGial  constable.  The  person  arrested 
was  hy  him  committed  to  prison.  Htid;  liable 
for  trespass.  Error  was  not  of  judgment,  but  in 
want  01  jurisdiction.  Judicial  offlcjerg  are  liable 
for  trespass,  committed  under  color  of  judicial 
authority,  where  they  have  no  jurisdiction  over 
parties  or  subject-matter.  Dietneha  y.  Se^oaOf  48- 
176,  '73. 

Ifi869.  Answer  of  Justlfleatton  must  iden* 
tify  trespass  justified  with  that  of  which  com- 
plaint is  made.  CkdUnortY.  Ammeman,  89-323, 

'72. 

15870.  It  may  be  that  where  a  known  pub- 
lic officer  calls  upon  a  citizen  to  aid  him  in  the 
execution  of  process,  citizen  can  ju!<tify  under 
officer,  although  officer  is  guilty  of  trespass. 
But  where  party  making  arrest  is  not  bo  known, 
and  is  only  assuming  to  act  by  special  appoint- 
ment, party  assisting  does  so  at  his  risk,  and  if 
former  is  a  trespasser,  latter  is  alsa  DtitriehM 
T  Sdtaw,  8Upm, 

15371.  For  a  violation  of  a  city  ordinance 

a  judgment  fining,  and  committing  to  the  sta- 
tion-house until  such  fine  is  paid,  does  not  in- 
clude working  out  of  such  line  by  manual  labor 
on  streets  of  the  city,  and  on  compulsion  so  to 
do,  an  action  for  false  imprisonment  may  be 
maintained.    Torbert  v.  Lynch,  07-474,  '79. 

15872.  A  constable  may  jnstiry  his  actions 
by  showing  a  warrant  for  arrest  of  plaintiff.  A 
third  party  may  justify  himself  by  showing  that 
he  acted  in  obedience  to  commnno  of  such  con- 
stable. Warrant  to  be  such  a  protection  must 
be  valid,  though  it  might  bean  informal  and 
erroneous  one.    Ooadwin  v.  Stephent,  68-112,  '78. 

16878.  When  an  officer  made  an  arrest  by 
authority  of  a  warrant  good  on  its  face,  and  de- 
livered party  arrested  to  a  jailor  by  authority 
of  a  proper  mittimus  issuedf  by  a  court  having 
jarisaiction,  using  no  unnecessary  violence,  he 
IS  excused  and  justified.  Juries  v.  MeNamara, 
49-142,  '74;  Boaz  v.  TaU,  48-60,  '73;  fbufib  v. 
Sfoe«m,3Blf.421,  '34. 

1fi874.  But  not  SO  when  mittimus  was  illegal, 
for  not  ahowingcanse  of  commitment.  Hiday  v. 
Gt;m«re,3Blf.  48,  '32. 

16875*  Nor  when  court  ordering  writ  had  no 
jurisdiction.    Taylor  v.  MoffaU,  2  Blf.  305,  '30. 


PAI^SE  PRETEKSRS,  OBXAIK- 
IMG  PROPERTY  BY. 

I.  Indidment. 
II.  Evidence. 

I.  Indictment. 

15876*  False  pretenses,  by  which  a  thing  of 
value  is  obtained,  must,  to  be  criminal,  be 
such  as  would  deceive  a  person  of  ordinary  pru- 
dence and  caution,  and  induce  him  to  part  with 
thing  obtained  from  him ;  and  they  must  be 
made  of  existing  facts.  PerktiaT.  St^e,  67-270, 
'79. 

15877.  Indictment  for  obtaining  goods  on 
false  pretenses  from  A.   It  alleged  the  said  A, 


"  relying  on  said  false  representations."  fllsH,- 
expression  includes  a  belief  in  the  truth  of  false 
representations.  Qifford  v.  State^  56-245,  '77; 
Jones  V.  SlaU,  50-473,  TS. 

15878.  Indictment  for  obtaining  goods  on 
false  pretenses.  Defendant  represented  that  he 
was  "responsible  for  "  his  " d«ttB,  and  solvenL" 
Held ;  the  false  representations  were  sufficient. 
Id. 

15879.  An  indictment  for  obtaining  goods 
under  false  pretenses  is  bad,  if  it  does  not  show 
that  thing  oi  value  was  parted  with  on  account 
of  pretense  alleged  to  have  been  falsely  made. 
Jonet  V.  ^te,  mapra;  SaU  v.  Orris,  18-569,  'o9; 
JohsiMon  r.  SlaU,  11-481,  '56. 

15880.  An  indictment  for  obtaining  goods 
under  false  pretenses  alleged  that  defendant  did, 
with  intent  to  defraud  A,  feloniously  and  de- 
sijpiedly  represent  to  A  that  B,  makerof  a  cer- 
tain note,  was  good  for  his  contracts,  was  owner 
of  a  house  of  value  of  three  hundred  dollars, 
and  also  owned  two  good  farms,  and  did  ofierto 
trade  said  note  to  A  for  a  certain  brown  mare, 
which  A  owned,  and  which  he  agreed  to  trade 
for  the  said  note.  That  by  means  of  said  blse- 
pretenses,  defendant  did  induce  A  to  make  said 
trade,  and  to  [>elieve  said  representations,  aod 
did  obtain  from  him  said  mare,  which  was  of 
value  of,"  etc.  Whereas,  in  truth  and  fact,  •  • 
*  •  •  B  was  not  then  good  for  his  contracts; 
was  not  owner  of  a  horse  of  value  of  three  hun- 
dred dollars,  and  did  not  own  two  farms,  etc.,  as 
defendant  well  knew.  Held;  indictment  was 
good ;  although  representations  are  perhaps  not 
negatived  as  broaaly  and  as  comprehensively  s» 
tliey  might  have  been.  Slate  v.  Tmmons,  58-98, 
'77. 

15881.  An  indictment  for  obtaining  goods 
under  false  pretenses,  is  bad  if  it  fails  to  all^ 
and  charee  that  defendant  obtained  from  per- 
son named,  designedly,  by  means  of  false  repre- 
sentations complained  of,  de^ribed  goods.  Ab- 
bcU  V.  Slate,  59-70,  '77. 

15883.  Indictment  for  ol»taining  moacf 
under  false  pretenses,  must  allf^  "whose 

monev.  "    Haltey  v,  State,  48-509,  '73. 

15^83.  Indictment  charged  that  defendant 
falsely  pretended  to  A  that  B,  C  and  D  were 
indebted  to  him,  defendant,  a  certain  sum,  and 
that  they  were  bound  to  pay  a  certain  bill  of 
exchange,  tlien  in  defendant's  possession  and 
over  due,  drawn  by  defendant  on  said  B,  C  ami 
D,  payaiale  to  their  order  90  days  after  dale, 
and  accepted  by  them,  and  which  they  in- 
dorsed to  defendant,  who  indorsed  it  to  said 
that,  by  said  false  pretenses,  defendant  obtained 
from  said  A  certain  goods,  with  intent  to  cheat, 
etc. ;  whereas,  in  fact,  said  B  and  C  were  not  then 
indebted  to  defendant,  nor  were  said  B,  C  and 
D  bound  to  pay  said  bill.  HM  ;  first  pretense 
was  not  sufficiently  negatived,  and  iu  to  second, 
there  should  have  been  an  averment  that  de- 
fendant knew  that  B,  C  and  D  were  not  bound 
to  pay  bill.   Stale  v.  Smith,  8  Blf.  489,  '47. 

15384.  Quare:  what  must  be  character  of 
false  pretense,  by  which  money  or  goods  have 
been  obtained,  to  render  ofTense  indictable?  Id- 

15885.  Indictment  for  obtaining  money  un- 
der and  by  means  of  false  pretense,  that  dwnd- 
ant  had  right  to  convey  and  did  convey  to  re- 
lator sole  agency  and  power  to  sell  certain  pat- 
ented goods,  must  show  that  relator  parted  with 
money  to  obtain  agency  and  power  to  sell,  or  on 
accountof  pretenBe,etc.  £}ate v.  Orm,  18-569,'59. 
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1SS86*  Likewise,  in  obtaining  a  harness  on 
false  pretense  that  certain  checks  were  good,  in- 
Klictment  was  held  bad,  because  it  did  not  all^ 
that  checks  were  delivered  to  relator,  or  were 
received  bv  him,  in  pavmentof  harness.  Johwon 
■y.  StaU,  11-481,  '58. 

15887.  Indictment  charzed  that  false  pre- 
tenses were  made  to  induce  K  to  become  security 
-of  L  on  a  note,  but  showed  that  instead  of  going 
security,  became  a  principal  and  made  the  note 
payable  to  L.  Hm;  this  was  such  ambiguity 
and  ancertainty  as  to  be  fatal.  Slate  t.  Locke, 
86-419,  '71. 

16888*  Indictment  for  obtaining  under  false 
pretenses  "twenty-Sve  dollars  in  money  of  the 

Strsonal  goods  and  chattels  of,"  etc.  Had  ;  bad 
r  uncertainty.   Smith  v.  Sude,  88-159,  '70. 
16889*  The  ownership  of  money  so  obtained 
must  be  alleged.   LuMd  y.  State,  88-484,  70 ; 
Slate  V.  Smith,  8  BIf.  489,  '47. 

16890.  Indictment  allied  that,  A  "from the 
first  day  Aug.  '77,  until  loth  day  of  Sept.  '77,  was 
in  the  employment  and  service  of  J.  K.,  jr.,  who 
was  then,  and  during  all  of  said  time,  the  re- 
■ceirer  of  the  O  &.  M.  R.  Co.,  and  was  then  and 
there,  and  during  all  of  said  time,  a  part  of  the 
businen  and  duty  of  said  A,  to  act  and  be  the 
foreman  of  a  gang  of  hands  and  carpenters,  en- 
gaged in  work  under  his  char^,  for  said  J.  K., 
]r.,  as  such  receiver,  on  the  main  line  of  said  rail- 
way from  O  to  M,  and  on  the  branch  line  of  said 
rauTay  from  N  V  to  L;  that  it  was  the  duty 
and  business  of  said  A,  in  that  behalf,  to  keep 
■correct  list  of  the  hands  in  his  gang,  the  number 
of  days  each  was  engaged  in  labor  on  said  rail- 
way, the  rate  of  wages  at  which  each  worked,  and 
to  make  weekly  and  monthly  reports  thereof, 
showing  the  whole  number  of  days  each  had 
worked,  at  the  end  of  each  month,  and  the  total 
amount  due  each  of  the  hands  for  labor  on  said 
railway  during  said  month,  which  said  reports 
the  said  A,  as  such  foreman,  had  to  make  to  one 
B,  who  was,  during  all  of  said  time  aforesaid, 
also  in  the  employment  of  said  J.  K.,  jr.,  as 
such  receiver,  and  whose  business  it  was,  in  part, 
to  receive  and  approve  the  said  report  required 
■of  the  said  A,  and  forward  them,  with  his  ap- 
proval, to  one  C,  who  was  also,  during  all  of  the 
time  aforesaid,  in  the  emplovment  of  the  said  J. 
K.,  jr.,  as  such  receiver,  w'hose  business  it  was 
to  make  out  from  said  reports  aforesaid,  the  pay- 
rolls for  the  said  gang  of  hands  under  the  lore- 
uanship  of  the  said  A,  and  forward  the  said 
pay-rolls  to  one  D,  who  was  also  daring  all  of 
■the  time  aforesaid,  in  the  employment  oT  said  J. 
K.,  jr.,  as  such  receiver,  and  whose  business  it 
was  to  pay  to  each  of  the  said  hands  in  said 
jfang  the  amount  so  shown  to  be  due  to 
them ;  that  during  the  said  month  of  August 
n,  the  said  A  did  make  the  said  weekly  and 
monthly  reports,  as  he  was  required  to  do  as 
such  foreman,  of  the  time  worked  by  each  hand 
in  his  said  gang  of  hands,  on  the  said  railway,  to 
the  said  B,  and  in  each  of  the  said  reports  the 
name  of  *W.  S.  Jones'  was  made  to  appear  by 
said  A  as  one  of  the  hands  in  said  gang.  Par- 
ticularly did  the  said  A  make  a  monthly  report 
thereof  to  said  B,  in  the  said  county  of  Jennin^, 
on  the  31st  day  of  August, '77;  and  the  said 
grand  jury  presents,  that,  in  the  said  monthly 
report,  the  said  A  did  then  and  there,  and  there- 
by unlawfolly,  feloniously,  designedly,  and  with 
intent  to  defraud  the  said  J.  K.,  jr.,  as  such  re- 
ceiver, fadsely,  designedly,  and  intentionally, 


place  in  said  report  the  name  of  *W  S.  Jone&* 
and  did  thereby  report  that  the  said  'W.  S. 
Jones'  had  worked  in  the  gang  on  said  railway 
for  seventeen  days,  during  said  month  of  August, 
A.  D.  '77j  and  that  his  total  wages  was  $34.51 ; 
which  said  report  was  received  and  approved  by 
the  said  B,  who  confided  in  and  believed  said 
report  to  be  true,  and  who  then  and  there  well 
knew  that  the  said  A  was  so  in  the  employment, 
in  the  capacitv  of  such  foreman,  of  tfie  said  J. 
K.,  jr.,  as  such  receiver;  that  said  B  then  for- 
warded the  said  report  to  the  said  C,  who  then 
and  there  confided  in  and  believed  each  of  said 
reports  to  be  true,  well  knowing  that  said  A  and 
the  said  B  were  each  in  the  service,  as  aforesaid, 
of  the  said  J.  K.,  jr.,  as  such  receiver;  that^the 
said  C  then  made  up  the  said  pay-roll  for'the 
said  gang  of  hands,  including  the  said  name  of 
the  'W.  S.  Jones,'  upon  the  faith  reposed  in 
such  reports,  and  forwarded  the  same  to  the 
said  D,  who  knew  that  the  said  A,  the  said  B, 
and  the  said  C  were,  during  all  of  said  time,  in 
the  employment  of  the  said  J.  K.,  jr.,  as  such 
receiver;  and,  so  knowing,  the  said  D  believed 
the  said  pay-roll  to  be  correct,  and  gave  full 
faith  and  credit  to  the  said  pay-roll,  made  from 
the  said  reports,  by  which  it  was  shown  that  the 
said  J.  K.,  jr.,  as  such  receiver,  was  indebted  to 
*W.  S.  Jones,'  as  aforesaid,  in  the  sum  of 
$34.51 ;  that,  in  truth  and  in  fact,  there  was 
no  such  man  as  'W,  S.  Jones'  in  the  gang 
of  hands  under  the  direction  of  the  said 
A,  as  such  foreman,  during  the  whole  or  any 
part  of  said  month  of  Aug.,  '77,  nor  was  there 
any  man  in  said  gang,  during  said  time,  who 
answered  to  the  name  of  'W.  S.  Jones,'  but  that 
the  said  'W.  S.  Jones'  was  sham  and  fictitious, 
and  inserted  and  carried  on  in  such  reports  by 
said  A,  as  such  foreman,  designedly,  and  with 
the  intent  to  defraud  the  said  J.  K.,  jr.,  receiver 
as  aforesaid  ;  that  in  furtherance  of  the  said  in- 
tent and  design  of  the  said  A  to  defraud  the 
said  J.  K.,  jr.,  as  such  receiver,  the  said  A,  at 
the  said  county  of  Jennings,  in  the  State  of  In- 
diana, and  on  the  15th  day  of  Sept,  '77,  did  then 
and  there  procure  one  E,  to  personate  and  rep- 
resent himself  to  be  the  said  'W.  S.  Jones,' 
named  and  represented  as  aforesaid,  in  the  re- 

E>rt8  of  the  said  A,  as  aforesaid,  and  the  said 
,  in  obedience  to  the  request  and  commands  of 
said  A,  did  then  and  there,  for  and  on  behalf  of 
the  said  A,  present  himself  to  the  said  D,  pay- 
master, as  aforesaid,  for  the  said  J.  K.,  jr.,  re- 
ceiver as  aforesaid,  and  represents  himself  to 
the  said  D,  to  be  *W.  S.  Jones,'  and  did  then 
and  there,  and  in  that  assumed  character,  and 
in  obedience  to  the  instructions  given  him  by 
the  said  A  as  aforesaid,  then  and  there  receive 
from  the  hands  of  the  said  D,  for  and  on  behalf 
of  the  said  A,  as  such  paymaster,  the  check  of 
the  said  J.  K.,  jr.,  as  such  receiver,  upon  the 
'Commercial  Bank,  Cincinnati,'  for  the  sum  of 
$34.51,  which  check  was  then  and  there  of  the 
value  of  $34.51.  Wherefore  the  grand  jurv  say, 
that  in  reporting  the  said  fictitious  'W.  a. 
Jones,'  upon  his  weekly  and  monthly  rolls,  as 
aforesaid,  representing  that  the  said  receiver 
aforesaid  was  indebted  to  the  said  'W.  S.  Jones,' 
in  form  as  aforesaid,  and  in  procuring  the  said 
£  to  aid  him  in  perfecting  the  said  fraud,  in 
the  form  aforesaid,  in  obtaining  the  check  afore- 
said, as  aforesaid,  the  said  A  was  then  and  there 
guil^  of  obtaining  from  the  said  J.  E.,  Jr.,  re- 
ceiver as  aforesaid,  his  cheek  on  the  'Conuner- 
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cial  Bank  of  Cincinnati,'  for  $34.51,  and  tlien 
and  thereof  the  value  of  $34.51,  with  the  inten- 
tion, then  and  there  and  thereby,  to  feloniously 
and  designedly  defraud  the  said  J.  K.,  jr.,  re- 
ceiver of  the  O.  &  M.  R.  Co.,  contrary  to  the 
form  and  statute  made  and  provided."  Held; 
bad.  It  was  not  shown  that  it  was  the  duty  or 
business  of  defendant,  to  employ  members  of 
bis  gang.  It  showed  negligence  on  part  of  pay- 
master,  in  giving  check  without  identifying 

genon  to  whom  delivered.  Vomica  T.  Stale, 
4-498,78. 

15891*  Indictment  for  obtaining  goods  on 
false  pretenses  from  A,  "  relying  on  said  false 
representations."  Held;  the  expression  includes 
a  belief  in  the  truth  of  the  false  representations. 
Oifford  Siate,  56-245,  '77.  iJmet  v.  State,  60- 
473,  *75,  overruled.) 

16802>  Indictment  for  obtaining  goods  on 
falae  pretenses.  The  defendant  represented  that 
he  was  "  responsible  for"  his  "debts,  and  sol- 
vent." Held;  false  representations  were  suffi- 
cient. Id. 

15898.  An  Indictment  for  false  pretenses 

in  selling  incumbered  real  estate  as  free  from 
incumbrances,  must  (I)  allege  name  of  pur- 
chaser; and  (2)  give  a  sufficient  description  of 
property  sold  ana  (3)  set  out  or  describe  liens 
that  coDstitnted  incumbrances.  K^r  T.  State, 
61-111,  '75. 

16894.  Indictment  charged  that  defendant, 
by  means  of  false  pretenses,  obtained  "  the  check 
of  the  said  John  King,  jr.,  upon  the  'Commer- 
cial Bank  of  Cincinnati,'  for  the  sum  of  $34.51, 
which  check  was  then  and  there  of  the  value  of 
$34.51."  No  excuse  was  given  why  there  was 
not  a  more  particular  description  of  check.  Hdd; 
bad  for  insufficiency  in  description  of  property 
obtained.   BotmeUv.  State,  64-498,  '78. 

16396.  An  indictment  will  lie  against  a  d^ 
fendant  who  falsely  represented  himself  to  be  an 
officer,  with  warrant  and  power  to  arrest  anoth- 
er for  a  pretended  crime,  and  would  do  so  if  a 
consideration  was  not  paid,  and  payment  was 
made.    iVfaw  v. -Slate,  87-270,  '79. 

15896.  A  promise  by  defendant,  "  to  settle 
and  compromise"  the  crime,  is  such  defrauded 

J tarty  was  bound  to  know  could  not  be  per- 
ormed.  Id. 

16897.  Indictment  charging  that  A,  on,  etc., 
at,  etc.,  with  intent  to  cheat  and  defraud  B, 
falsely  and  fraudulently  represented  and  pre- 
tended to  him  that  C  was  indebted  to  him,  A, 
and  if  he,  B,  would  lend  him.  A,  $5,  C  would,  on 
demand,  repay  same;  that  B,  believing  A's  rep- 
resentation, loaned  A  $5 ;  that  in  truth  repre- 
sentations were  false,  etc.;  that  C  was  not  in- 
debted to  A  in  any  sum ;  that  B  demanded  of  C 
sum  loaned,  but  he  refused  to  repay.  Held;  bad. 
StaU  V.  Magee,  11-154,  '68. 

15898.  Court  will  not  give  statute  against 
false  pretenses  a  range  so  wide  as  its  terms  would 
seem  to  demand«^ia. 

16899.  The  pretenses  must  be  made  for  pur- 
pose of  inducing  a  person  to  part  with  his  prop- 
erty, and  they  must  be  such  that  one  of  ordinary 
caution  would  give  them  credit  Id. 

II.  ETtdence. 

15400.  A  had  transacted  important  business 
with  B,  who  had  been  introduced  to  him  as  '*  a 
man  of  means  and  property."  It  was  not  shown 
that  he  was  a  stranger  to  him.  B  borroved  $20 


of  A  on  his  representations  that  he  had  $t,00O 
in  a  certain  bank  in  Ohio,  on  which  A  relied. 
Held;  facts  were  such  as  would  induce  a  man 
of  ordinary  care  and.  prudence  to  part  with 
property,  to  support  a  charge  of  obtaining  money 
on  false  [iretenses.    Milter  v.  Slate,  7^-88,  '80. 

15401.  When,  in  an  indictment  for  making 
false  pretenses,  one  of  the  allegations  all^^  to 
have  been  made  by  defendant  is  not  specially 
denied,  no  evidence  is  admissible  to  prove  it 
untrue.   Keller  v.  SttOe,  51-111,  '75. 

15402.  Representatioad  of  Artnre  erentv 
whether  in  form  of  a  promise  or  not,  can  not 
constitute  a  criminal  false  pretense.  Pretense 
must  relate  either  to  past  or  to  present  KeBer 
V.  J^te,  supra;  State  v.  Afagee,  11-154,  *58. 

15408.  It  is  within  sec-  27  of  felony  act  ^  B. 
S.  '76,  436,  deBning  crime  of  obtaining  goods  by 
false  pretenses,  for  one,  with  intent  to  defraa4 
to  obtain  board  and  lodging  by  means  of  false 
representations  as  to  his  property.  StaU  r.  Stty- 
der,  66-203  '79.   (r.  B.  S.  '81,  2204.) 

16404.  The  obtaining  of  a  transfer  of  real 
property  by  false  pretenses,  ia  not  indictable. 
Sate  V.  Layman,  8  Blf.  330,  '46. 

15405.  Obtaining  a  slgiiatnre  to  a  written 
negotionahle,  commercial  instrument  on  false 
pretenses  is  a  crime  without  any  actaal  losw 
injury  being  shown.   &ate  v.  Awr,  80-350,  '68. 

15406.  Statements  by  defendant  of  bis  in- 
debtedness at  but  ^,000,  when  he  knew  it  to 
$12,000;  that  his  property  was  unencumbered 
by  debts,  when  it  was  under  executions  and  judg- 
ments to  amount  of  $6,000,  as  he  well  knew,  aie 
of  facts  on  which  tlie  person  who  was  deceived 
had  a  right  to  rely.  Id. 

15407.  All  pretenses  charged  need  not  b» 
proved.    Todd  v.  Sate,  81-514, '69. 

15408.  Indictment  charged  that  defendant 
represented  that  property  was  worth  $2,601^  oa 
which  he  obtained  money.  The  proof  wu  that 
he  represented  it  of  value  of  $2,200  or  $2,300. 
Held;  variance  was  fatal.  Id. 

1 6409.  It  is  error  to  admit  in  evidence,  CllM 
representations  to  other  parties,  not  in  pres- 
ence of  prosecuting  witness,  similar  in  character 
to  those  charged  in  indictment,  also  to  admit  evi- 
dence of  declarations  of  a  third  party  to  eflect 
that  representations  of  defendant  were  false. 
Todd  V.  iSEote,  81-514,  '69.  Also  in  a  civil  action. 
CVMn  v.  Fbuk,  19-459,  '62. 

15410.  The  false  pretense  need  not  be  made 
for  pnrooee  of  accomplishing  particular  thing 
which  does  result.  If  result  first  attempted  fails, 
and  another  thing  of  value  is  obtained  and  ac- 
cepted with  like  intent  to  defrand,  law  will  irre- 
sistibly impute  to  defendant,  a  design  Sxom  be- 
ginniiwtoconsummate latter.  Jbddv.Slale,tKfn. 

15411.  It  Is  BO  deffBBae  to  a  prosecution  for 
obtaining  money  on  a  false  pretense,  thatmon^ 
obtained  was  loaned  by  prosecuting  witness  for 
purpose  of  enabling  defendant  to  violate  la*  by 
wagering.    OattUy  v.  Slate,  82-62,  '69. 

15412.  Representations  by  A,  to  obum 
money  from  C,  made  to  C,  which  were  fals^  l» 
knowledge  of  B,  an  accomplice  of  A,  will  not 
be  sufficient  to  convict  B.  B  can  not  be  con- 
victed unless  he  personally  made  representa- 
tions, or  aided  and  abetted  therein.  Oarie  v. 
State,  82-67,  '69. 

15418.  Proof  of  a  false  representation  that 
defendant  owned  a  check  on  a  certain  bank,  <a 
a  certain  value,  will,  if  other  material  aver- 
ments were  also  proved,  be  sufficient  to  ano*  a 
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false  pretense  within  oar  statute.  CkuUy  v.  Slate, 
giaraf  Clarke  v.  iStote,  nmro.  Cf.  Maley  t.  State, 
•1-192,  '69. 

15414.  Attemptiiv  to  obtain  goods  on 
JUse  pretenses  is  no  crime.  ffofeUin  v.  Oim- 
sTeorf,  87-74,  71. 

16415.  The  grmxtmea  of  the  crime  cont^ists  in 
obtaining  the  signature  of  any  person  to  any 
mitten  instrument,  or  thing  of  vnlue.  It  may 
be  committed  by  two  means :  I,  by  color  of  any 
false  token  or  writing ;  2,  by  any  false  pretense. 
Jonm  V.  SUiU,  50-473,  76. 

15416*  An  ordinary  business  card,  purport- 
ing to  be  "  card  "  of  a  business  firm,  is  such  a 
"  token  or  writing  "  as  may  be  a  means,  accom- 
panied by  false  pretenses,  for  committing  such  a 
crime.  Id. 

15417*  The  nse  of  the  word  "pretended"  in- 
stead of  "  represented  "  in  alleging  this  crime 
will  not  render  an  indictment  bad.  Id. 

16418.  Obtaining  a  note  by  false  pretenses 
woald  be  criminal  tnough  it  was  surrendered  to 
malcer  and  a  new  one  obtained  for  reason  that 
firat  was  written  with  bad  ink.    Jones  v.  Saie, 

15419.  Falso  personation.  In  a  i>roeecu- 
tion  under  section  26  for  a  false  personation  and 
obtaining  property,  evidence  must  show  that 
property  obtained,  was  intended  to  be  delivered 
to  person  personated.  W^Jiamy.  £tafe,  49-367, 
76:    (tr.  R  S. '81,2015.) 

1 5420i  Evidence  of  having  obtained  property 
of  another  1^  ftand  and  false  representations 
will  not  BUBtaitt  a  verdict  of  guilty  of  larceny. 
Id. 

Federal  Court*  See  Bemoval  of  Cause;  United 
States  Court. 


PBB  BIIX* 

15421*  Fee  billSf  1^1  upon  their  lace  and 
showing  jurisdiction  in  court  from  which  they 
wer«  issued,  will  iostify  action  of  an  officer  acting 
under  it.  The  fact  that  costs  for  which  they 
were  issued  were  made  by  another  party,  and 
properly  taxable  to  such  party,  does  not  make 
officer  executing  it  a  trespasser.  The  remedy  of 
party  wronged  is  by  a  motion  for  re-taxation  of 
costs,  or  bv  injunction  against  sheriff  until  such 
could  be  h'esrd.   MiUer  v.  Wdda,  41-199, 72. 

15422.  Fee  bills  may  be  tesned  at  any  time 
after  services  are  rendered.  Fmiery.  Deuleh- 
man,  61-21,  75. 

15428.  Fee  bills  hare  tbe  ftiree  aad  effBct 

of  executions.  Id. 
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See  Atlona/t;  Pcetqtat;  TiUea  of  Beipeetive  Cheers, 

15424.  A  physician  may  maintain  an  action 
for  his  fees.   Judah  v.  MeNamee,  3  Blf.  269,  *33. 

16425*  So  much  of  sixth  section  of  act  of 
FebruaiT,  '31,  regulating  fees  and  salaries,  as 
directs  fine,  assessed  upon  an  indictment  for  offi- 
cial negligence,  to  be  for  tbe  use  of  the  In- 
fbrmer,  is  unoonstitotional.  Sleda  t.  State,  6 
Bit  110, '39. 

16426.  Act  of  '52,  establishing  C.  P.  C,  and 
ffrmdoatin;  the  saUiies  of  jndses  upon  popu- 
&tion  and  territory,  is  not  uniform,  and  provi- 
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soes'of  sec.  38  thereof  are  void.  Cowdin  v.  .Birfl. 
10-83,  '57. 

16427.  Fee  and  salary  act  of  '71  is  consti- 
tutional as  far  as  it  relates  to  fees.  Lean/  v. 
SbUe,  89-360,  72. 

15428.  Section  10  is  constitutional.  IlylanS 
V.  Waler  Works  Co.  /nrfpoiw,  37-523,  71. 

15489.  Tbe  act  of  '71,  providlni^  for  fees- 
andsalarlesof  sheriffs,  etc.,  is  unconstitutional,, 
as  it  makes  salaries  of  sherifib  nnnniform  in 
violation  of  sec.  22,  art  4,  of  constitotion.  FvBf 
V.  Bd.  Gwn's  Maaroe  Co.,  46-160,  74  (r.  R. 
■81,  6873.) 

15480.  The  sheriff  is  not  a  salaried  officer.  Id.. 

15481.  The  provision  of  such  act,  providing- 
that  fees  of  sheriff  shall  be  paid  into  county 
treasurer,  is  unconstitutional,  as  such  fees  are 
his  own.  Id,  Of.  Wallaee  t.  Bd.  QmCt  Marion 
Co.,  87-383.  71. 

16482.  A  note  provided  "  and  attorney's  feea 

of  per  cent."    Held  ;  attorney's  fees  shonld! 

be  allowed  and  assessed  as  part  of  judgment* 

The  words  "  of          per  cent."  are  surplusage. 

StTOugh  v.  Gear,  48-100,  '74. 

15488*  Evidence  must  be  offered  of  value  of 
such  fees.    WyatU  v.  PbUor^,  87-512,  '71. 

15484.  The  amount  stipulated  for  as  attor- 
ney's fees  in  a  note  is  to  govern.  Ten  per  cent, 
on  a  $108.50  note  is  not  excessive  for  a  fee.  Smi- 
Uy  V.  Jtf«tr,  47-559, 74. 

15485.  When  such  note  is  part  of  pleading,, 
no  evidence  other  than  note  is  necessary.  Id. 

15486.  When  a  note  contains  a  stipulatioD 
for  attorney  fees,  and  a  judgment  has  been  ob- 
tained on  note,  a  separate  action  can  not  be' 
maintained  for  attorney's  fees.  Id. 

15487*  Sec.  3  of  salary  act  of  March  10,  73,. 
1  B.  S.  '76,  777  (R.  S.  '82,  1376),  fixing  salaries, 
of  Judges  of  criminal  courts  at  $2,000,  with, 
proviso  "that  in  all  counties  having  a  city  with 
a  popnlaUon  of  forty  thousand,  the  salary  of 
said  criminal  circuit  court  judges  shall  be  twen- 
ty-five hundred  dollars"  ^r  annum,  is  constitu- 
tional and  valid  in  all  its  provisions ;  conse- 
quently, in  a  county  not  containing  a  city  with 
a  population  of  40,000,  mandamus  will  not  lie 
against  auditor,  to  compel  him  to  draw  a  wai^ 
rant  on  treasurer  In  favor  of  criminal  jadge  of 
such  county,  for  salary  in  excess  of  $2,000.  Stale 
V.  IteiU,  62-159,  '78. 

16488.  Thesalarir  provided  for  in  act  of 
'59,  defining  jurisdiction  and  duties  of,  and  pro- 
viding compensation  for,  Jndges  of  C.  P.  C.,  is 
not  to  be  paid  until  judges  are  elected,  commis- 
sioned and  qualified  as  provided  for  in  same  act. 
Oobum  V.  Dodd,  14-347.  '60. 

16489.  Such  salary  is  payable  out  of  county, 
and  not  state,  treasury.  Id. 

15440.  A  clerk  is  allowed  not  to  exceed  $10(^ 
for  extra  sem'ces,  and  not  otherwise.  HutUct  v- 
Bd.  Corn's  Ripley  Co.,  48-177,  74. 

1 6441.  Tne  clerk,  to  obtain  from  county  com- 
missioners an  allowance  for  his  services,  must 
take  and  subscribe  his  oath  to  a'detailed  state- 
ment of  his  chanes.  Id, 

16442.  "Extra  serrtocB''  are  such  as 
might  be  required  of  clerk  or  sheriff  officially, 
for  county  or  public,  and  for  which  no  compen- 
sation is  provided  by  law.  Bd.  Qm'e  Miamt  Cb. 
T.  Blake,  21-32,  '63;  Bd.  Cbm's  Jlfor^  Go.  t. 
Johmm,  81-463, '69. 

16448*  It  included  more  under  act  '52,  than 
under  '55.  Bd.  Cbm's  VermiUvm  Co.  v.  PoOb,  10- 
286, '58. 
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16444.  Section  25,  act '52,  regnlaUnff  fees, 

«llowinK  compensation  for  extra  senriceSjWas 
repeated  by  sections  5  and  35,  act  '55.  Id,  Ftfidd 
T.  B<L  Qm't  Porter  Cb.,  2»-693.  '68. 

15446.  The  per  ditm  allowed  a  clerk  in 
■aec.  19  of  salary  act  of  March  31,  '79,  is  limited 
to  services  in  criminal  and  superior  courts,  and 
not  in  circuit  courts.  There  is  no  law  givins  a 
per  diem  allowance  to  clerk  of  C.  C.  t.  Bd, 

C(m'$  WioS^mgUm  Co.,  67-383, 79.  (i^  a  8.  '81, 
£864.) 

16446.  The  county  clerk,  prior  to  act  of  '73, 
iras  not  entitled  to  an  allowance  of  three  dollars 
per  day,  for  attendance  as  clerk  ni»n  sessions 
of  court  Kerrv.  Bd.  QmCt  Fountotn  Co.,  47- 
63, 74 ;       BirU,  MeKee,  28-100,  '67. 

16447.  Kor  on  an  order  of  court  for  same 
court.   RudieeU  v.  EdmU,  48-377,  '73. 

15448.  Nor  compensation  from  county  for 
^services  rendered  by  him  as  clerk  in  criminal 
prosecutions  in  which  defendants  were  acquit- 
ted on  trial,  or  dischai^ed  by  entry  of  nolle  prose- 
qui. LuKMood  V.  Bd.  Can'i  Vermiltum  Co.,  S2- 
84, '69;  Bd.  Com'a  Morgan  Co.  v.  Johmon,  81- 
463, '69. 

16449.  Item  6  of  specificatioD  5,  in  fee  and 
salary  act  of  Blar.  13,  '75,  which  reads,  "  for 
all  entnes  in  order  books  on  complete  record," 
etc.,  should  read,  "for  all  entries  in  order  books 
or  complete  records."  StUioa  y.  Parker,  Sfi-^5S6, 
79.    {v.  R.  S.  *81,  5854.) 

15450.  Under  said  act,  clerk  Is  not  entitled 
to  fees  for  entering  a  cause  on  general  index  of 
-causes  ;  for  entering  sheriff's  return  of  service  of 
-summons  on  issue  and  judge's  docket;  fortrans- 
ferring  sheriff's  fees,  for  mileage  and  service 
taxed  on  summons,  to  fee  hooks;  for  registering 
sheriff's  fees  in  register  kept  by  requirement  ol 
sec.  8  of  said  act ;  for  entry  on  cash  book  where 
fees  in  a  cause  are  paid  ;  for  entering  order  of 
:sale  on  execution  docket,  as  separate  charge; 
for  entering  cause  on  execution  docket,  except 
as  connected  with  issuing  execution,  order  of 
aale,  etc,  for  all  of  which  $1  only  may  be 
charged ;  for  transferring  sheriff's  fees  from  order 
■of  sale  to  fee  book.    HiU  v.  SffMttnon,  68-470,  '79. 

16461.  Under  said  act,  clerk  can  charge 
hut  ten  cents  for  docketing  action  at  first  term, 
and  five  cents  for  each  term  subsequent.  Id. 

15452.  Said  act  was  repealed  by  act  of  Mar. 
31,  79  (Acts  '79,  p.  130),  and  none  of  penalties 
jMBOsed  bysaid  act  of  76  can  be  enforced.  Id. 

16468.  The  entry  irhleh  a  coonty  recorder 

Is  required  to  make  upon  entry  book,  is  part  of 
labor  of  recording  inatmment;  and  he  is  not 
entitled  to  any  allowance  from  county  therefor. 
Hand  v.  Bd.  Om's  Timecanoe  Go.,  26-179,  '66. 

15464.  So  as  to  indexing  of  deeds  and  mort- 
gages, within  meaning  of  sec.  3,  act  of  Feb.  14, 
'Sd,  Acts  '55,  p.  158.  Bd.  Corn's  Wabtuh  Co.  v. 
Sheett,  17-22, 

16465.  When  statute  bases  salary  of  county 
auditors  on  the  population,  it  looks  only  to 
last  census  taken  by  U.  S.,  and  allows  only  |[125 
for  eaeh  Ikouscmd  over  15,000 ;  fractions  are  not 
considered,  (v.  R.  S.  '81,  5907,  5908.)  Banlon 
T.  Bd.  Corn's  Floyd  Co.,  53-123,  '76. 

15456.  The  county  auditor  can  not  be  allowed 
for  postage  stamps  or  P.  0.  box  rent.  Id. 

16467.  Aaditor  of  a  county  is  entitled  to  no 
-special  fees  nor  compensation  from  county  com- 
missioners, for  postmg  up  notices  of  sales  of 
mvperty  mor^aged  and  forfeited  to  school 
ibnd,  under  sees.  12  and  15  of  fee  and  salary 
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act  of  March  12,  '75;  1  K.  a  7fl,  471.  Norlw 
u^nt.  Agent  must  look  to  auditor  personally. 
Bd.  Corn's  Harrieoa  Co.  T.  Ledie,  68-492,  78.  {f. 
R  a  '81,  6766.) 

16458.  When  serrlces  are  rendered  in 
sueeesslre  anditors  in  managing  sehool  ftuu 
compensation  must  be  apportioned  between 
them,  but  whole  compensation  can  not  exceed 
amount  fixed  by  law.  Wrigki  v.  MeCinnU,  53- 
421,  '71.    (p.  R.  S.  '81,  5909.) 

15469.  When  successor  has  received  com- 

fensation  on  a  warrant  to  him,  he  is  liable  to 
is  predecessor  for  his  pro  tanto  share.  Id, 
lo460.  Under  act  of  1871,  county  treaannr 
was  entitled  to  no  fees  for  dlsborslng  the 
school  funds  of  his  county,  (c.  R  a '81, 5928.) 

ScoUv.Bd.  Corn's  Henry  Co.,  51-502,  '75. 

15461.  The  auditor  of  the  oonnty  is  enti- 
tled, as  fees  for  managing  school  fund  oi  couot;, 
to  one  per  cent,  per  annum  upon  whole  amoant 
of  permanent  fund.  Bd.  Qm^s  Greene  Co.  j. 
Stropea,  58-54,  '77. 

164^.  By  words,  "school  fund  of  the  coun- 
ty," it  is  not  intended  to  include  the  fund  de- 
nominated "  the  school  revenue  for  taiUoD." 
Hanlon  v.  Bd.  Corn's  Flogd  Co.,  68-123,  76. 

15468.  County  treasurers  are  entitled  to 
one  per  cent,  as  fees  for  collecting  and  disbon- 
ing  special  school  taxes.  Adams  v.  Bd.  Qm't 
WhiUty  Co.,  46-454,  '74. 

16464.  Sec  107  of  school  law  (3  Stot,  Dana, 
461^,  allowing  this  commission,  refers  to  taxes 
levied  by  townships  under  sec.  12  of  said  tct, 
for  buildine  school-houses,  etc.,  as  well  as  to 
those  levied  bv  state,  to  be  used  for  tuition. 
Myriek  v.  Bd.  C^'«  Monigotnery  Co.,  88-383,  7a 
{».  R.  S.  '81,  4467.) 

X5465.  The  county  treasurer  is  not  entitled 
to  anv  per  cent,  for  receiving  and  disbursing 
school  funds  specifically,  therefore  is  not  en- 
titled to  fees  for  managing  fund  arising  from 
fines  for  criminal  offenses,  as  such  fines  are  t 
part  of  permanent  school  fund.  Board,  etci.lM 
Tourdte,  60-460, '78, 

15466.  Docket  fees  of  prosecuting  tltor* 
ney,  allowed  by  law  in  C.  C,  are  payable  oat  of 
state  treasury.    Jerretl  v.  TaBxAi,  11-298,  '58. 

15467.  District  attorney  not  entitled  to 
docket  fees  from  county  for  prosecuting  crimiutl 
cases  wherein  defendants  have  been  acquitted. 
NawK  T.  Bd.  Com'eWarren  Co.,  17-355,  '61. 

16468.  A  having  been  indicted  in  tweln 
cases  for  retailing  spirituous  liquor,  indictmenti 
were  all  by  consent  submitted,  at  same  time,  for 
trial  to  a  jury.  The  testimony  of  a  witness  wu 
heard,  jury  found  defendant  guilty  upon  nine  of 
indictments  and  assessed  a  separate  nne  a.  each 
case,  and  judgments  were  rendered  accordingly. 
Hdd;  a  separate  jury  fee,  docket  fee  and  wit- 
ness fee  were  taxable  on  each  of  judgmeots. 
KruU  V.  SUiU,  4-647 .  '53. 

16469.  Proseenting'  att»mey  is  entitled  to 
a  docket-fee  against  each  of  defendants  con- 
victed, though  jointly  tried  and  convicted  under 
act  of  71,  to  be  taxed  as  costs.  SiaU  v.  fmM- 
man,  8fr-36,  '72. 

16470.  Also,  under  act  of  '31.  Staiev.  Orift, 
5  Blf.  6,  '38. 

15471.  Under  code  of  '52,  to  one  dockct-f^ 
twt  each  eaSCf  though  more  than  one  are  con- 
victed. Bymday  v.  Siaie,  6-398,  '55.  (tk  B.  &  '81, 
5866.) 

16472.  Under  act  of  '71,  county  clerk  was 
entitled  to  fees  "  for  indexing,"  "  for  Juiy  fees'* 
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mad  "  for  docket  fees."    Gatd  v.  Taylor,  S7-390, 

^1.  '81, 6864.) 

1547S>  Attorney,  in  prosecutions  of  penal 

-offenses,  can  not  collect  his  docket  fees  from 
tiie  cltff  even  when  persons  convicted,  from 
vhom  fluch  fees  are  due,  hare  worked  out  fines 
and  costs  assessed  against  them  in  service  of 

■city.    (v.  R.  S.  '81,  3078.)    I\ifcy  v.  CS*y  Logana- 

jiort,  5S-508,  76. 

15474.  HistoiT  of  l^slation  as  to  docket 
fees,  see  Doe  v.  Alakepeace,  1-101,  '48. 

15476.  Docket  fees  taxed  to  the  losinR  party, 
under  acts  of  '71,  '73  and  '76,  relative  to  fees  and 
^salaries,  mnst  be  paid  over  by  clerk  into  the 
-coDnty  treasury,  and  by  treasurer  into  state 
treasury,  as  provided  by  sec.  6,  act  of  Mar.  5,  '59, 
(1  R.  S.  76,  776).  State  v.  Bd.  Qm't  Newton  Co., 
«e-216,  '79.    (v.  R.  S.  '81,  5868.) 

16476.  Coroner's  right  to  r  fee  for  holding 
an  inquest  or  holding  pott  vuniem  examination, 
is  purely  statutory,  and  under  statute,  liability 
of  county  does  not  attach,  unless  decedent  did 
not  leave  sufficient  property  to  pay  it.  Bd.  Corn's 
BartMahmwCo.  v.  Bryan,  22-397,^64. 

15477.  Under  sec  9,  of  act  Mar.  10,  73,  1 
K  S.  76,  161,  supplemental  to  act  '55, 1  R.  S. 
''7(i,  149,  providing  "for  the  election,  fixing  the 
-compensation,  and  prescribing  the  duties,  of 
attorney  general/*  latter  may  retain  for  him- 
self, out  of  sums  collected  under  Baid>  act,  com- 
miasions  specified  therein.  State  v.  Denni/,  67- 
148,  79.    {v.  R.  S.  '81,  5668.) 

15478.  The  trewnrer  of  a  conntr  Is  m< 
titled  to  fees  of  five  per  centum  on  sums  received 
from  doeketjees  and  on  redemption  from  tax  aalet, 
Bd.  Com.  Fountain  Co.  v.  La  Touretie,  60-460,  '78. 

16479.  Under  act  of  Feb.  21,  71,  treasurer 
■of  a  connty  is  not  entitled  to  any  percentage  for 
■eollectlon  of  delinqnent  taxes  on  duplicate 
for  current  year,  not  collected  upon  precepts 
issued  by  auditor.  WelU  v.  Shoemaker,  89-115, 
72. 

15480.  He  is  entitled  to  five  per  cenL  cora- 
missioBs  only  on  amount  coUected  on  the  de- 
Iteonent  list,  furnished  by  auditor  after  March 
aettlement  and  before  he  receives  duplicate  for 
next  year.  Bd.  Com't  Grant  (h.  v.  MUa,  21-438, 
^    [v.  R,  S.  '81,  5928,  6442.) 

16481.  ConntT  treasurer  is  entitled  tocom- 
-mission,  ont  of  ul  delinqnent  taxes  collected 
ity  him,  of  6  per  cent,  on  amount  voluntarily 
-paid,  and  6  per  cent,  on  those  paid  after  levy, 
r^rdleas  of  time  of  year  such  collections  are 
made.  Foretnutn  v.  Joknaon,  tt5-lSi  *79;  Bd. 
Com't  Orcmt  Co.  v.  JifUet,  tupm;  Wdk  T.  Shoe- 
■maJcer,  89-115,  distinguished.  B.  &  '81, 
■5028.) 

15482.  The  treasurer  is  not  entitled  to  com- 
missions for  handling  a  ftand  called  the  count; 
Toluteer  f^d,  being  moneys  appropriated  by 
■commissioners  for  encoura^ng  volunteering.  It 
•comes  within  tax  fttnd.  Act  June  4,  '61.  Xing 
V.  Bd.  Corn's  Founiain  Cb.,  49-13,  '74.  Cf.  £ftt«bon 
V.  State,  16-29, '61;  Woollen  v.  Bd.  Corn's  Jeff. 
Co.j  4-331,  '63. 

16488.  Auditor  is  entitled  to  fees  of  twcnty- 
iBve  cents  for  each  notice  to  owners  of  lands,  to 
cause  them  to  be  platted  as  required  by  sections 
272  and  273  of  act  of  '72,  providing  for  a  uni- 
form assessment  of  property,  to  be  paid  by 
county.  Farker  t.  Bd,  Gm't  Wojfne  Co.,  56-88, 
*77. 
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15484.  Fees  of  witnesses  can  not  be  taxed 
unle^  they  are  claimed.   Qoodwia  t.  Smith,  68- 

301, '79. 

1 5486.  Nor  for  persons  who  have  been  neidier 
subpoenaed  nor  sworn.  Id. 

lo486.  Nor  for  a  party  testifying  in  his  own . 
case,  unless  subpoenaed  by  adverse  party.  Id. 


See  TiUes  t^Seipeetive  Ormee. 

15487.  A  crime  punishable  bv  confinement 
in  penitentiary,  is  considered  a  felony.  State 
V.  &nitk,  8  Bl^  489,  '47 :  WeinMOrptin  v.  State,  7 
BIf.  186, '44. 

16488.  That  part  of  sec,  14,  2  R.  S.  388, 
which  provides  that  on  an  indictment  for  fel- 
ony, defendant  majr  be  convicted  of  a  lesser  of- 
fense, it  void  for  inconsistency  with  its  title. 
OiUe^r.  State,  9-380,  '57. 

15489.  On  an  indictment  for  felony,  defend- 
ant may  be  convicted  of  a  misdemeanor,  com- 
mission of  which  is  necessarily  included  in 
offense  charged.  Id.;  Stale  Y.Hatiabough,1i9~22&, 
'79.   Cf.  65-282. 

16490.  Justices  In  eases  of  felony  hare  no 

power  to  try  party;  but  can  only  examine, 
and  in  proper  eases  hold  to  bail,  or,  in  default 
of  bail  commit  to  await  trial  in  proper  court. 
HavA-im  v.  State,  24-288,  '65 ;  State  v.  Morgan, 
62-35,  78 ;  i^ate  v.  Hattabough,  supra. 

16491.  An  indictment  charging  a  combining 
to  commit  a  felony,  must  particularly  specif 
kind  of  a  combination.  Statute  rendering  this 
unnecesaary  is  unconKtitutional.  Stale  v,  Me- 
Kinstry,  60-465,  76 ;  Landringkavi  v.  Slate,  49- 
186,  '74.   Cf.  46-338. 

15492.  Prosecutions  for  felony  can  not  be 
tried  upon  atSdavits  and  information.  State  T. 
JvHiee,  46-210,  '74. 

16498.  During  elections,  it  is  not  necessarilv 
felonious  to  treat  voters  in  interests  of  candi- 
dates.  HeUman  v.  Shanklin,  60-424.  78. 

15494.  Different  counts,  charging  felonio^ 
may  be  joined  in  same  indictment.  Mershon  v. 
State,  51-14,  '75 ;  BeU  v.  StaU,  42-336,  '73. 

16495.  In  felony,  an  officer  may  arrest  with- 
out warrant,  upon  information,  where  he  has  a 
reasonable  cause.   Dwring  v.  SteUe,  49-56,  74. 

15496.  Petit  lareew  is  a  felony.  SkeH  t. 
State,  6fr-S76,  78. 


PBNCE8. 

See  Bailroade  VIII. 

16497.  Under  sec.  28, 1  R.  S.  '76,  497  (R.  S. 
*81,  4856),  owner  of  a  fence,  which  is  a  parti- 
tion fence,  may  remove  it  at  any  time,  without 
notice  to  adjoining  proprietor,  unless  adjoining 
hind  be  inclosed.    Gundy  v.  State,  68-528,  78. 

15498.  Fact  that  owner  was  was  at  time  "tit- 
closin^'  such  adjoining  land,  and  had  obtained 
permission  to  join  his  fence  at  right  angles  with 
such  partition  fence,  does  not  bring  case  within 
above  exception.  Id. 

15499.  To  brin^  a  case  within  statute,  re- 
quiring notice,  adjoining  lands  must  be  inclosed. 
Fences,  including  partition  fence,  must  surround 
adjoining  land,  or  some  part  of  it.  Id. 

166Wh  A  agreed  to  inclose  land  leased  to  B 
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with  a  good  substaDtial  fence*  so  that  said  lands 

could  be  pastured.  It  was  for  jury,  and  not  for 
court,  to  uetcrmine  whether  partition  as  well  as 
outside  fences  were  includ^.  Heath  v.  Wat, 
68-548,  '79. 

l&SOla  At  common  law,  proprietors  of  land 
'  are  not  bound  to  fence  againxt  each  other,  each 
being  bound  to  keep  bis  cattle  on  his  land.  /. 
A  as.  Co.  T.  Kinnttf,  8-402,  '56:   WiUiamt  T. 

15502.  A  land  owner  enn  not  exense  litm- 

Mlf  for  failing  to  keep  lawful  fence  required  hj 
statute  by  showing  that  it  was  such  as  good 
husbandmen  generally  keep  "in  his  neighbor^ 
hood."    Blmard  v.  Walker,  82-437,  '69. 

15508.  A  land  owner  must  have  a  lAwfdl 
Ontslde  fences  or  he  can  not  recover  damages 
for  breach  of  it  by  cattle ;  b:at  he  is  in  no  wise 
responsible  for  cattle,  not  under  his  charge  or 
control,  entering  his  land,  and  passing  from  that 
to  land  adjoining  ilL  whether  there  be  a  parti- 
tion fence  or  not    Oook  v.  Morea,  88-497,  *70. 

15504.  Our  statute  definine  a  IftWftal  fOKee, 
and  prohibiting  a  recovery  oi  damages  for  cat- 
tle breaking  into  grounds  not  inclosed  by  such 
fence,  applies  only  to  outside  fences;  and  as  to 
inside  divisions,  parties,  in  respect  to  trespass- 
ing animals,  are  left  to  their  common  law  rights 
and  liabilities,  (n  R.  a '81, 4834.)  CbobT.  Jfoorv, 
mepra;  Brady  T.  BaJL  14-317.  '60 ;  Jtfyera  T.  Dodd, 
•-290,  '57. 

15o06«  This  statatfl  supersedes  common  lav 
rale.  Blinard  v.  Waiker,  816-437,  '69. 

15508.  It  is  immaterial  whether  any  fences, 
other  than  ouside  ones,  are  sufficient.  Oismon 
T.  Jtfiutfm,  28-319,  '64.  . 

15507.  At  common  law  owner  of  cattle  is 
bound  to  confine  them  on  his  own  land.  Brady 
T.  B«U,  mprcL 

15508.  Action  for  damages,  for  taming 
plaintiff's  sheep  out  of  defendant's  field,  and 
driving  them  so  far  away  that  they  became  lost. 
Hdd;  if  defendant's  cattle  knocked  down  a  par- 
tition fence,  and  thereby  plaintiff's  sheep  es- 
caped into  his  field,  he  would  have  no  right  to 
turn  them  into  highway.  Hdd;  if  sheep  broke 
throng  partition  fenc^  defendant  could  turn 
them  into  highway,  but  bad  no  right  to  drive 
them  so  far  away  ss  to  cause  their  loss.  JTnour 
T,  Wagoner,  16-414,  '61. 

1&509.  A  partition  fence  Is  not  an  outside 

ftnce.    Brxuiy  T.  Bcdl,  supra. 

15510*  Parties  to  a  partition  fence  are  bound 
to  keep  it  in  repair,  and  to  keep  their  respective 
cattle  at  home,  and  are  subject  to  common  law 
rights  and  obligations.   Mmn  t.  Dodd,  tmm. 

16511>  The  legislature  has  power  to  declare 
that  a  right  of  action  shall  be  maintained  for  a 
trespass  committed  by  cattle  in  favor  of  owner  of 
lands  not  securely  fenced.    Myersv.  Dodd,  supra. 

15ol2i  Action  for  damages  in  removal  of  a 

Startition  fence.  Answer,  fence  belonged  to  de- 
endant  who  gave  nctice,  etc.  On  motion,  de- 
fendant was  allowed  tc  open  and  close.  Hdd; 
error.  Haina  v.  Kent,  11-126,  '58. 

15518>  It  terns  that  if  a  party  to  a  partition 
fence  desires  to  remove  it,  he  should  take  same 
steps  to  ascertain  itn  value,  and  point  at  which 
it  would  be  fairly  divided,  as  those  employed  in 
erecting  such  fences.  Id, 

15514.  It  seems  that  owners  might  be  re- 

Suired  to  fence  their  lands  as  a  condition  prece- 
ent  to  recovery  of  damages  for  trespass  upon 
them.  /.  <£  C  A  Cb.  T.  <MfaoeU,  0-397, '57. 


I  15516*  Qittere.*  whether  a  railroad  company- 
can  be  compelled  to  keep  up  one-half  of  a  paiv 
tition  fence  separating  its  roadway  from  an  ad> 
joining  farm.  K.  I.£C.  S.  L.  St.  Co.  v.  Fitxpid- 
ridc,  10-120,  '58. 

15516*  Where  owner  of  land  released  ri^L 
of  way  to  a  railroad  company,  and  latter  builL 
fences  along  its  road,  upon  whicti  former  relied 
to  keep  his  rattle  off  of  said  road,  and  to  sepa- 
rate his  lands  therefrom.  Hdd  ;  such  (ences  were 
not  partition  fences  which  such  owner  was  bontML 
to  help  keep  up.  CCCALB^OiKf.  OrmAf, 
86-370,  '71. 

15517.  Failure  of  owner  of  land  to  keepsaclk 
fence  in  repair  is  no  defense  for  company,  id  »' 
suit  for  injury  to  stock,  although  such  fence  has 
been  kept  up  by  such  owner  in  absence  of  any 
contract  with  company.  Latter  is  boand  l» 
securely  fence  its  road.  J.  M.  A  I.  R.  Oa.r,  Sd- 
livan,  88-262,  71. 

15518.  A  and  B  were  owners  of  adjoiniag 
lands.  They  agreed  to  maintain  partition  fenc* 
between  them  under  a  contract  that  A  shoold 
keep  one  portion  in  repair,  and  B  maintain  oth- 
er. A  fully  performed  bis  part.  B  leased  his 
land  to  C.  B's  part  of  fence  was  not  kept  in  re- 
pair. A's  cattle  trespassed  on  B's  landsoleas^ 
ed.  Action  by  C  against  B  for  damages.  Sdd; 
contract  between  A  and  B  was  valid  and  buid- 
ing  on  C,  vho  claimed  under  him.  Entr^  of  A's- 
cattle  was  through  that  part  of  fence  which  wis^ 
out  of  repair  and  "unlawful,"  C  could  notrecor-- 
er.   Bajfnai  v.  Ouatam,  68-376,  '79. 

15519.  Such  parol  contract  to  keep  in  r- 

fiairs  was  not  within  clause  4,  sec.  1  of  statateof 
rands  on  ground  that  it  related  to  real  est&te^ 
It  was  not  for  "sale  of  lands."  Nor  was  it  with- 
in clause  5  of  said  section  on  grounds  that  coo- 
tract  could  not  be  performed  within  a  year- 
Such  clause  has  no  applicability  to  contracts  ia 
relation  to  real  estate.   Id.    (v.  R.  S.  '81,  4901) 

15520.  In  such  a  case,  witn  reference  to  such 
part  of  fence,  it  was  not  error  to  instruct  juiy 
that  defendant  would  not  be  liable  "unlos 
plaintiff  has  shown  that  the  fence  was  such  as 
good  husbandmen  generally  keep,  by  the  tes^ 
mony  of  skillful  men.  MiuKam  t.  OtbM,  64- 
116,  '78. 

15521.  Since,  by  amendator7  act  of  Decem- 
ber 19,  '65,  lawful  partition  fences  are  provided 
for  and  required,  provisions  of  sec.  2,  act  Jana 
4,  '52,  in  relation  to  lawful  fences,  have  become 
and  are  equally  applicable  to  lawftd  rartition 
fences.  ^tnsAotP  t.  <?tbitn,  tupra.  {v.  B.  S.  '81^ 
4835,  4848.) 

15522.  Where  rails  and  stakes  have  been  un- 
lawfully taken  and  detained  by  a  wrong  doer, 
and  by  him  erected  into  a  fence  upon  his  lud, 
they  become  part  Of  tbe  realty  and  can  not  be 
replevied  by  owner  as  personal  goods.  JKcbUiT. 
iW,  56-470,  '76. 

15528.  Making  a  fence  across  a  public  faigli' 
way  is  a  public  nuisance.  SlaU  t.  Wakimmem^ 
2-440.  '50. 

15524.  A  direct  refusal  to  pay  any  amount 
of  value  of  a  partition  fence,  and  a  denial  of  bi» 
liability  therefor,  is  a  waiver  of  making  of  sn 
estimate  therefor  before  salt.  BartUtt  t. 
Adam,  48-447,  '73. 

15525.  Except  when  otherwise  agreed,  psr- 
tition  fences  shall  be  rebuilt  when  burned  down, 
at  expense  of  both  parties  equally.  BKodcti^ 
ifwnmery,  48-816,  '74. 
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PBRRIRS. 

16526*  Uoder  statute,  board  of  county  com- 
missioDers  hare  do  right  to  establish  a  feiry, 
unlesB  applicant  is  proprietor  of  land  on  side  of 
river  where  he  seeks  to  establish  ferry.  HonUy 
V.  iXinum,  1  Blf.  491, '19.  (r.  B.  S. '81,  4883.) 

16&S7.  To  entitle  a  person  to  a  right  of  feny 
anderlaws  '44,  p.  101,  three  things  are  neces- 
sary :  1.  A  ferry  must  have  been  previously  es- 
tablished by  owner  of  land,  on  side  of  stream 
opposite  to  propoeed  ferry  ;  2.  Applicant  for  new 
feny  must  be  owner  of  land  on  which  he  pro- 
poses to  establish  it;  3.  Such  applicant  must  file 
with  board  of  commisBloneis  sneh  a  bond  as  is 
leqniied  in  other  cases  of  granting  a  feny.  0^ 
all  these  matters  it  is  necessary  for  commission- 
eis  to  judge;  and  from  their  decision,  under 
general  provisions  of  R.  S.  '43,  p.  186,  an  appeal 
lies.  i)arur.ifttf,  8Bli.276,'46.  (i).B.§.'81, 
4882, 4883.) 

165S8.  The  petitioner  for  a  feny  must  pro- 
dace  some  other  eridenee  of  title  to  land  on 
which  ferry  is  prayed  to  be  established,  than 
mere  fact  of  his  neing  in  possession.  Jfuflu  v. 
Camu,  5  Blf.  77,  '39. 

15529.  The  record  of  an  order  of  eonrt 
punting  a  right  of  ferry,  need  not  show  that 
rates  have  been  fixed  by  court,  nor  that  party 
has  executed  a  bond  according  to  law.  Conner  v. 
Bmon^l  Blf.  189,  '22. 

16580.  In  *43,  A  leased  to  B  and  C  a  tract  of 
Isnd  lying  wholly  on  north  side  of  Wabash 
riTer,  with  a  ferry  upon  same  (being  the  only 
one  at  that  point),  for  two  years.  After  passage 
of  act  of  '44,  relative  to  ferries,  B  purchased 
land  on  south  side  of  river,  and  applied,  under 
said  act,  for  privilege  of  a  ferry  from  said  south 
■ide  of  river.  Application  granted.  Held; 
facts  do  not  show  an  eviction.  Huff^.  WaVeer, 
1-193,  '48. 

ISwl.  Ferries,  being  established  bv  county 
commissionerB,  and  not  by  direct  public  enact- 
ment of  legislature,  their  existence,  in  any  par- 
ticular instance,  is  a  fact  to  be  proved,  and  can 
not  be  judicially  noticed  by  court.  StaU  v.  Wise. 

15533.  Proeecutions  against  A,  for  hiring,  to 
be  used  in  ferrying  persons  over  a  certain 
■treain,  etc.  Ifeither  affidavit  nor  information 
tilled  that  any  public  ferries  were  established 
on  laid  stream.  Bdd;  affidavit  and  informa- 
tion bad.  Id. 

15588.  Right  to  establish  pnhllc  ferries 
Rstdes  in  legislature.  Extent  of  ferry-right  de- 
pends upon  grant.  A  simple  grant  will  not  be 
construed  to  be  exclusive,  out  subject  to  such 
future  grants  as  public  convenience  may  re- 
quire.  Bwk  V.  Pern  Bridge  Co.,  3-21,  '61. 

15684.  Tlie  circumstance  that  boards  of 
commisuonen  have  authority,  bv  law,  to  es- 
tablish ferries,  does  not  affect  right  ol  legisla- 
ture to  exercise  that  power.  Id. 

15685.  The  right  to  erect  and  maintain  a 
wharf  or  ferry  has  its  foundation  either  in  own- 
erBhip  of  the  soil  or  right  of  eminent  domain. 

JeffmonviUe  V.  XmomUs  &  J.  Seam  i^rry  Cb., 
27-100,  '66. 

16688*  The  owner  of  a  ferry  may  maintain 
>n  action  to  recover  damages  for  injury  done 
thereto,  though  he  had  not  paid  for  his  license. 
Sach  non-payment  may  perhaps  be  a  sufficient 
Kttoa  for  instituting  proceeding  to  declare  that 


right  forfeited.  N.  A.  A  S.  R  Co.  v.  Evg,  19- 
315,  '62. 

16687.  Cities  can  not  prohibit  a  public 
ferry  unless  authorized  by  a  license  from  city 
authorities.  DvdeaaU  v.  Oiiy  New  Albany,  tS- 
283,'66;  SkaUeromv.  Oily  JefferwavUle,  26-193,'66. 

16688.  A  ferry  boat  Is  not  a  vehicle  within 
sec.  42  of  act  concerning  cities.  Duchvali  v.  Otljy 
New  Albany,  25-283,  '65.    (c.  R.  S.  '81,  3156.) 

16689.  In  an  action  on  the  case  for  the  dis- 
turbance of  a  ferry,  defendant  proved  that 
ferry  he  occupied  had  oeen  granted  to  him  by  a 
competent  trial.  Hdd ;  defendant's  grant, 
though  it  might  be  erroneous,  was,  whilst  unre- 
versed, a  bar.    Cb»n«r  v.  Paaem,  1  Blf.  168,  '22. 

16640.  A  ferry  franchise  may  be  lost  by 
non-user,  and  in  consequence  of  exercise  of  an 
adverse  right  by  other  parties.  CUy  JeffermmcUkt 
V.  Smm  Ferry-boai,  etc.,  86-19,  '70. 

16641.  If  those  entitled  to  a  ferry  franchise 
have  lost  such  ri^ht  by  non-user,  their  assignee 
can  acquire  nothing  by  a  purchase  thereof.  Id. 

16642.  Not  necessary,  under  statute  of  '18, 
that  a  party  seeking  to  establish  a  feny  should 
trace  his  title  to  land,  where  he  seeks  to  estab- 
lish ferry,  back  to  j^vemment.  It  is  sufficient 
if  he  have  possession  and  a  prima  facie  Icoal  tip 
tie.   Brom  y.  Barrit,  1  Blf.  '27. 


FINDING  BV  THE  COURT. 

.See  Speeiai  Finding;  VerdieL 

16648.  In  an  action  for  trespass  on  land, 
court  found  "for  the  plaintiff  two  dollars  and 
twenty-five  cents,  and  that  said  plaintiff  recover 
an  equal  amount  of  costs,  to-wit,  two  dollars 
and  twenty-five  cents,  and  as  to  the  other  costs 
each  party  pays  the  costs  made  by  him."  Judg- 
ment was  rendered  accordingly.    Held;  that 

!>art  of  finding  which  relates  to  costs  is  no  legit- 
mate  part  of  finding^  and  may  be  r^rded  as 
stricken  out.  A  finding  or  a  verdict  can  not 
order  who  shall  pay  costs.  Holmes  v.  Wright^ 
88-383,  '71. 

16644.  A  proceeding  for  surety  of  peace," 
was  in  circuit  court  dismlBsed  as  follows  by 
agreement  "  that  the  said  cause  be  no  further 

Srosecuted,  but  be  dismissed  at  the  costs  of 
efendant."  Held;  as  there  was  no  finding  or 
verdict  upon  issue,  court  could  not  order  de- 
fendant committed  until  costs  are  pud  or  re- 
plevied. Suae  V.  Kidd,  49-205,  '74. 

16645.  Bemark  by  court  to  counsel^  that 
there  was  no  evidence  necessary  to  sustain  one 
point  in  his  ca8e,i8notannouncementof  finding 
by  court    Burn*  v.  Reigelaberger,  70-522,  '80. 

16648.  In  an  action  for  damages  for  mal- 
practice a  verdict  was  returned  as  follows: 
*'  We  the  juiy,  find  for  the  plaintiff,  one  cent 
and  costs  as  to  uie  defendant"  Held  ;  it  meant 
that  defendant  recover  costs.  Htid  ;  also,  por- 
tion was  surplusage,  and  court  properly  ren- 
dered judgment  for  one  cent  damages,  and  a  like 
sum  in  costs,  and  thatdefendant  recover  residue 
of  costs.  Cbnnsr  v.  Winton,  8-316,  '56. 

16647.  The  law  and  not  jury  detenninea 
costs.  Id. 

16648.  Upon  n  plea  of  ^nllty,  or  actual 
confession  in  open  court,  no  finding  is  necessary, 
and  court  may  render  Judgment  or  sentence  ac- 
coi^inely.    QriSkh  v.  StaU,  86-406,  '71. 

1664v.  When  defendant  does  not  move  court 
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to  reqaire  state  to  elect  upon  which  count  of 
an  indictment  she  would  seek  a  conviction,  he 
can  not  complain  of  a  finding  upon  whole  in- 
dictment, and  not  on  separate  countB.  Wreidtv. 
£ta^  4$-S79, 74. 

loSfiO*  The  word  "decision  "  is  synonymona 
irith  "finding"  in  an  application  for  a  new 
trial.    Wetion  y.  Johnson,  74. 

15661>  Plaintiff*  can  not  dismiss  his  action 
-without  prejudice  after  a  finding  of  the  court 
has  been  annonnced.    Watker  t.  Hdler,  58-298, 

166S2.  An  entry  in  order-book,  by  direction 
of  court,  of  a  finding,  is  an  announcement,  with- 
out orally  staUng  it  from  bench.  Id. 

fire  Insurance  Company.  See  Iiuurance. 


PISH  LAW. 

AfSdavit,  before  a  justice  of  peace, 
''that,  on  or  about*'  a  certain  time  and  place, 
defendant  "did,  then  and  there,  unlawfullv  take 
one  fish,  with  spear,  in  and  from  the  Elkhart 
river,  contrary  to  the  form  of  the  statutes  in 
such  case  made  and  provided,"  etc.  Held;  suffi- 
cient.   StiUUiman  v.  &aU,  57-119,  77. 

15554.  The  fish  law  (2  R.  S.  76,  p.  481)  is 
constitutional  and  valid.  StvUxman  v.  Stale,supra; 
StaU  V.  Boone,  80-225,  '68;  OenlUe  v.  StaU, 
409,  *68;  Slaie  v.  Hodxtt,  id.  30i'68.  {t.  K  8. 
'81,  2117,  2121.) 


PIXX1TRES. 

^  15665.  Where  one  claims  a  dwelling  house 
situated  on  land  of  another,  he  must  show  some 
valid  contract,  or  relationship  to  owner  of  land, 
which  will  overcome  presumption  that  house  is 
real  property.   Griffin  v.  JRatudeU,  11-^4^*80. 

loSfttt*  In  action  by  wife  of  tenant,  after  ex- 
.piration  of  tenancy,  for  conversion  of  dwelling 
house  erected  by  a  former  tenant,  which  bouse 
she  had  purchased  from  latter  after  expiration 
cf  bis  tenancy,  without  notice  of  landlord,  she 
can  not  establish  title  against  latter,  there  being 
no  privity  of  contract  or  estate  between  them. 
Id. 

16667^  Where  a  tenant  contracts  a  dwelling, 
on  leased  land,  if  he  do  not  remove  it  before  ex- 
piration of  his  tenancy,  it  becomes  a  part  of  the 
ireehold.  Id. 

1&658*  A  key,  though  in  lock  of  a  door  in  a 
house,  is  subject  of  larceny;  and  words  charging 
a  person  witn  stealing  it  are  actionable.  Hos- 
Hna  V.  ToTTamx,  5  Blf.  417,  '40.  Cf.  17-391. 

15569.  Wher«  A,  owner  of  a  town  lot  upon 
vhich  stood  a  dwelling  house,  built  in  the  street 
another  house  which  ne  permanently  attached 
to  said  dwelling,  and  after  sale  of  lot,  sued  for 
possession  of  house  in  street.  Held;  there  being 
no  conveyance  sufficiently  comprehensive  to 
<!OTer  said  house  as  appurtenent,  and  parties 
having  treated  it  as  personalty,  it  should  be  so 
H^ardeil,    Foy  v.  Stddkk,  81-414,  '69. 

15560.  A  pump  Inserted  by  a  tenant,  for 
his  convenience,  may  be  removed  oy  him,  during, 
or  at  expiration  of,  his  term,  at  pleasure.  MC' 
Oraeken  v.  Hall,  7-30,  '55. 

16661.  If  a  tenant  do  not,  during  or  at  expi- 
ration of  his  term,  remove  all  fixtures  erected  oj 


him,  he  will  be  presumed  to  have  abandoned 

them.  Id. 

16582.  That  presumption  will,  however,  be 
rebutted  by  proof  of  an  oral  agreement  reserving 
to  him  property  in  them,  and  right  to  remote 
them  after  term  has  expired.  Id. 

1668S.  Plaintiff  claimed  property  by  virtue 
of  a  purchase  from  a  third  jwrson,  who  had 
erected  a  mill  on  land  of  B,  in  pursuance  of  a 
parol  contract  with  him,  to  effect  that  he  was  to 
erect  mill  and  B  was  to  convey  to  him  an  undi- 
vided half  of  land,  and  become  owner  of  half  of 
mill ;  but  this  contract  was  not  to  go  into  effect 
unless  B  discharged  a  judgment  a«ainst  him, 
which  was  a  Hen  upon  the  land.  If  he  did  not 
do  so,  mill  was  to  remain  property  of  plaintiff*'* 
vendor.  The  judgment  was  not  paid  ;  land  wu 
sold  on  execution  to  satisfy  it,  and  purchased 
by  vendor  of  defendants.  The  mill  was  not 
estimated  in  appraising  land,  and  at  sale  sheriff 
publicly  stated  that  mill  was  not  being  sold. 
Held;  motion  to  suppress  so  much  of  deposition 
of  B  as  gave  parol  contract  was  correctly  onr- 
ruled.  Hdd;  such  a  parol  contract  would,  if 
followed  by  possession,  create  relation  of  land- 
lord and  tenant,  and  give  tenant  all  rights  at- 
taching to  that  character  concerning  nxtoni 
erected  by  him  for  purposes  of  manufacture,  even 
in  absence  of  a  special  contract  looking  to  their 
removal.    YaUr  v.  J/ttflen,  28-562,  '64. 

15564.  If  A  and  B,  joint  owners  of  a  sav-mill 
and  attachments,  erect  such  machinery  on  land 
of  B,  under  an  agreement  that  they  should  be 
regarded  as  a  personalty,  such  machinery  will 
be  {personal  property  and  not  fixtures.  Even  as 
against  parties  holding  liens  on  land.  Yamg  v. 
ftzTter,  66-188,  '76;  Jfeav.  Pea,  85-387,  '71. 

15565*  A  erected  a  mill  upon  land  owned  by 
B,  under  a  parol  contract  that  if  B  shonld  pay 
off  a  certain  judgment  which  was  a  lien  on  land, 
and  should  tneu  convey  to  A  an  undivided  half 
of  lan^  he,  B,  should  become  the  owner  of  one- 
half  of  mill.  Until  judgment  was  paid,  miU 
was  to  remain  individual  property  of  K.  B 
failed  to  pay  judgment,  and  land  was  sold  npoa 
an  execution  issued  thereon.  Held;  after  sale 
of  land  on  execution,  mill  was  personal  prop- 
erty  of  A,  who  had  a  perfect  right  to  remove  it 
H^d;  A  had  acquired  no  interest  in  land,  and 
his  right  to  remove  mill  did  notdepend  upon  Uw 
in  relation  to  fixtures  erected  by  him  as  tenii^ 
but  upon  contract,  by  virtue  of  which  he  acted, 
rater  V.  MvUai,  '65. 

15688*  A  obtained  judgment  against  B,  and 
issued  an  execution  thereon,  which  was  levied 
on  an  engine,  boiler,  etc.,  used  In  connectitn 
with  a  flouring  mill.  There  were  several  mort- 
gage liens  on  mill.  After  levy,  engine,  boiler, 
etc.,  were  sold  and  removed  by  B,  with  consMit 
of  mortgagees.  Hdd;  mortgagees,  purchaser, 
and  judgment-debtor  were  estopped  from  deny- 
ing that  said  property  was  not  subject  to  levf 
as  personalty.    Tetl  v.  RolriTitm,  20-251,  'AS. 

16587.  A  sold  land  to-B.  On  landwasacane 
mill  fastened  on  to  a  log  set  in  ground.  Con- 
nected therewith  was  a  brick  furnace  and  brick 
chimney.  Deed  made  no  reservation  of  mill.  A 
sold  miil  to  C,  not  telling  him  of  conveyance  to 
B.  C  gave  to  A  his  note  for  purcbase-ioonf^y. 
When  C  undertook  to  take  away  the  mill.Bwu 
In  possession  of  land  and  refusal  to  let  0  have 
mill.  Action  by  A  against  C  on  note  before  a 
justice.  Hdd;  mill  was  a  fixture  and  C  as 
against  B  had  no  title.   HM;  without  aqy 
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jdeadlngB,  snoh  want  of  4»>iiBideratioii,  or  dam- 
mf^  for  breach  of  implied  warranty  as  to  title  of 
mill,  coald  be  diown.  Kennard  v.  Broagk,  64- 
23,  '78. 

15568.  drowtav  crops  generally  pass  by  a 
conveyance  as  a  part  of  realty.  Turner  y.  Coot, 
28-66,  *64. 

16569.  A  ezecated  a  mortgage  to  B  convey- 
ing a  machine  shop,  ground  on  which  it  stood, 
''and  the  appurtenances."  There  was  a  parol 
ureement  uiat  patterns,  toola,  etc.,  used  in  shop 
should  not  be  considered  as  real  estate  and  not 
embraced  in  mortgage.  He  executed  a  second 
mortgage  to  C  on  patterns,  etc.  B  claimed  that 
all  patterns,  etc.,  were  fixtures  and  passed  with 
realty.  Hdd;  such  an  aereemeot  as  to  mova- 
ble fixtures  might  be  made,  and  subsequent  pur- 
chasers or  mortgagees  may  be  subject  to,  and 
have  ben^t  of,  it.  It  may  be  proved  by  parol, 
in  suits  between  different  claimants  from  a  com- 
mon srantor.    Frederick  v.  Jkeol,  15-357,  '60. 

15570.  A  steam  saw  mill  and  machlnerj, 
attached  and  fixed  to  land,  will  pass  by  a  con- 
veyance of  land,  without  any  reservation  of 
mill,  etc.   Pea  v.  Pea,  85-387,  "Tl. 

15571.  A  carding  machine,  situate  in  a 
a  buildinff  erected  for  purpcee  of  carding,  so  as 
to  be  ready  for  operation,  not  fastened  or  fixed 
to  building,  except  as  it  stood  upon  floor  in  its 
usual  place  of  operation,  isnot  aflxturejjmd  may 
be  levied  on  as  personalty.  2a^  v.  Wiuniek,  3 
Blf.  Ill, '32. 

15572.  A  steam  saw  mill,  erected  by  A  on 
land  of  B,  which,  as  between  them,  A  could  re- 
move during  right  of  A's  occupancy,  is  personal 
property  and  subject  to  an  execution  against  A 
and  others.   £SMe  v.  BonAam,  18-231, '62. 

15678.  Machinery,  placed  in  mill  since  date 
<d  a  mortgage,  to  supply  place  of  old  and  worn 
out  articles  of  same  character,  attached  to  mill 
prior  to  said  date,  liecome  a  oart  of  realty  and 
subject  to  lien  of  mortgage.  Bouxa  v.  WooOt  85- 
268, '71. 

15574.  A  mortgage  on  property  and  a ''starch 
fketorj  "  passess  entire  premises,  including  fix- 
tures.   ^mikin  V.  Amwtrmg,  17-456,  '61. 

15575.  An  engine  and  boiler,  used  in  a 
manafactonr  for  purposes  of  trade,  were  erected 
on  a  stone  foundation,  with  a  large  brick  chim- 
ney at  one  end  of  boiler.  They  were  erected  in 
a  permanent  manner,  but  could  be  removed 
without  injury  to  building  to  which  engine  was 
connected  by  braces.  Held;  engine,  etc.,  were 
fixtures  and  would  pass  by  a  mortgage  on  land. 
The  first  mortgage  on  land  would  be  a  first  lien 
on  enfpne,  though  a  subsequent  morteage  was 
executed  on  engine  separately.  SaarKs  v.  Sou 
Bank,  7  Blf.  469, '46. 

15576.  Fences,  erected  by  an  adjoining 
owner,  by  mistake,  on  land  of  another.  Become 
a  part  qE  land.  Such  fences  will  pass  for  party 
who  erected  fences,  to  remove  them  upon  his 
own  land.   Seymour  v.  Watson,  5  Blf.  555, '41. 

15577.  A  portable  saw  mill  is  not  a  fixture, 
and  is  not  covered  by  a  mortgage  on  land.  Tav' 
hr  T.  Watkhu,  62-611,  '78. 

15678*  An  averment  that  a  person  owns  real 
estate,  implies  that  he  owns  buildings  erected 
thereon.    Cromie  v.  Hoover,  40-49,  72. 

15579.  A  tenant  has  right  to  remove  build- 
ings which  had  been  erected  by  him  on  demised 
premises,  for  purposes  of  trade  or  of  his  better 
enjoyment,  the  relation  of  landlord  and  tenant 
existing,  at  any  time  before  termination  of  lease, 


without  any  axreement  between  parties.  This 
nile  applies  where  tenancy  is  for  a  certain  and 
definite  period.  When  tenancy  is  for  an  un- 
certain time,  or  on  a  contingency,  tenant  may 
exercise  his  right  in  a  reasonable  time  after 
the  term.  Id. 

15580.  Tenants  have  rights  to  remove  "trade 
fixtures"  (such  as  platform  scales),  if  it  can  be 
done  without  a  permanent  injury  to  freehold,  , 
during  term  as  fixed  by  contract,  or  during  such  , 
further  period  as  tenant  may  lawfully  and  right- 
fully remain  in  possession  ;  and  after  a  volun- 
tary surrender  or  eviction,  only  with  consent  of 
landlord.  Altm  v.  Kennedy,  40-142,  '72. 


POKCIBI^B  BNTRT. 

iSee  Tre^Mua. 

15581.  Indictment  for  forcible  entr^  of  a 
house  in  "northeast  comer"  of  a  certain  lot. 
Proof  showed  premises  entered  to  be  a  building 
on  lot  mentioned,  but  not  in  northeast  comer. 
Variance  was  fatal.    BaU  v.  Slate,  26-165,  '66. 

15582.  In  mattersof  local  description  affect- 
ing realty,  any  variance  between  indictment 
and  evidence,  will  be  fatal.  Id. 

15588.  Though  precise  local  description  need 
not  be  allied,  if  given,  it  must  be  proved,  or 
variance  wul  be  £ital.  Wertt  v.  iStoe,  4S-161» 
'73. 

15584.  Justices  have  jurisdiction  of  actions 
for  forcible  entry  and  detainer.  WHi  v.  Havnett 
48-470, '73. 

'  FOREIGN  CORPORATIONS. 

See  Corporations  XVII. 

15585*  It  is  not  necessary  for  foreign  corpor- 
ations, or  their  agents  to  comply  with  act  "  res- 
pecting foreign  corporations  and  their  agents  in 
this  state.  (1  R.  S.  '76,  p.  373.)  When  such  cor- 
porations are  owners  of  letters  patent,  issued  by 
United  States,  in  its  transactions  in  this  state, 
connected  with  manufacture,  use  or  sale  of  in- 
vention described  in  letters  patent,  their  con> 
tracts  in  such  transactions  are  valid.  Grover  A 
Bnker,  efc.,  Co.  v.  BuUer,  53-464,  Tfi;  WaUer  A, 
Wood,  etc,  Co.  V.  CaldweU,  54-270,76. 

1 5586.  Ko  state  legislation  can  annex  coD- 
ditions  to  such  a  grant  by  United  States.  Id. 
{v.  R.  S.  '81,  3022,  3031.) 

15587.  This  state  can  prescribe  terms  on 
which  foreign  corporations  may  transact  busi- 
ness in  this  state,  ^rmers  ami  MtrdmnU  Int. 
Co.  V.  Harrah,  47-236,  '74. 

15588.  Such  acts  are  not  in  conflict  with 
section  2  of  article  4  of  constitution  of  U.  H., 
which  provides  that  "the  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  immuni- 
ties of  citizens  of  several  states.  Id. 

15589.  The  act  of  March  9,  'oo,  by  implica- 
tion, repeals  act  of  June  17,  '52,  so  far  as  for- 
eign insurance  companies  are  concemed.  Far- 
mera  and  Mounts  Int.  Co.  v.  Harrah,  47-236, 
'74. 

15590.  The  aet  of  Decenber  21,  *6S,  is  a 

substitute  for  act  of  March  2,  '55.  Id.  {v.  B.  S. 
'81.  3765,  3766.) 

15591.  Contracts  made  by  foreign  insurance 
companies,  which  have  not  complied  with  our 
statutes,  are  void,  and  can  not  be  enforced  by 
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them.  Waiter  A.  Wood,  tie.,  Co.  v.  GzMtf?e«,  54- 
270,  76;  Farmers,  etc.,  Iru.  Co.  v.  Harrah,  47- 
236,  74;  l^ton,  d&,  Jn«.  Co.  v.  Thomm,  46-44, 
74;  ifoffinan  Anub,  41-1,  72.  (v.  B.  8.  '81, 
8766.) 

16692.  But  where  company  has  substantiallr 
complied  with  act  of  December  21,  '65,  I  R.  S. 
76,  594  (R.  a  '81,  3765),  failure  of  auditor  of 
state  to  furnish  agent  with  a  certified  copy  of 
its  act  of  incorporation  will  not  affect  contracta 
of  company.    Am.  Im.  Co.  v.  BuUer,  70-1,  '80. 

16&08.  Action  may  be  maintained  by  a  ioi- 
eign  corporaUon  which  has  not  complied  with 
statute,  aeainst  its  agents,  for  money  had  and 
receiTed  for  company  in  its  business,  but  can 
not  recover  on  a  bond  given  by  agent  for  dis- 
charge of  his  duty.  U.  S.  Ee.  Co.  v.  Lucas,  8ft- 
361,  71;  Danieb  v.  Barney,  22-207,  '64;  SarTusy 
V.  DanieU,  82-19,  '69. 

1&694.  Sbonli  the  eompUint,  by  a  foreign 
corporation  to  enforce  a  contract,  show  that  it 
had  not  complied  with  our  statute  in  order  to 
here  do  business,  such  fact  may  be  taken  advan- 
tage of  by  demurrer.  Walter  A.  Wood,  ete.,  Oo. 
V.  CaidmU,  54-270,  '76. 

15595*  But  complaint  need  not  aver  compli- 
ance with  statute.  New  Eng.  Fire,  tic,  Jne.  Co. 
V.  Rotnnem,  25-536,  '66. 

15596.  Contracts  of  foreign  insurance  corpo- 
rations, which  have  failed  to  comply  with  our 
statutes,  are  valid  as  to  our  citizens,  and  by 
them  enforceable.  Id.  Cf.  WaUer  A.  Wood, 
etc,  Co.  V.  CaldweU.  supra.  {Riging  Sm  Ins.  Co.  v. 
iSaugkter,  20-520,  *63,  overruled.) 

15597.  A  foreign  corporation,  though  owner 
of  a  patent  right,  and  manufacturer  and  vendor 
of  a  patented  article,  may  have  transactions  in 
this  state  not  connected  with  manufacture,  use 
or  sale  of  patented  article,  and  in  such  cases 
they  must  comply  with  statute  respecting  for- 
eign corporations.  Such  a  corporation  sold 
notes  received  in  payment  of  such  patented  arti- 
cles, to  parties  Jn  this  state,  and  received  notes 
of  such  parties  in  payment.  Such  a  transaction 
had  nothing  to  do  with  manufacture,  use  or  sale 
of  the  patented  article,  and  notes  last  mention- 
ed can  not  be  enforced  by  said  corporation  until 
it  lias  complied  with  requirements  of  statute 
above  cited.  Ihmtatie,ae,,  Co.  v  Haifidd,  58-187, 
77. 

15698.  Kon-c«mplliiac«  irith  state  Uw. 

Contracts  of  foreign  corporations,  other  than 
for  insurance  which  have  not  complied  with 
"  the  act  respecting  foreign  corporations  and 
their  agents  in  this  state'*^  (1  R.  S.  '76,  p.  373,) 
are  not  void.  Their  enforcement  is  prohibited 
ddy  until  said  statute  is  complied  with.  Waiter 
A.  Wood,  etc,  Madtine  Co.  v.  OaJdweU,  64-270,  '76. 
(b.R.  S.  '61,  3022to3031.) 

15599.  Answer,  setting  forth  such  non-oom- 
pliance,  is  a  plea  in  abatement  Id. 

16600.  A  statement  filed  by  a  foreign  exprtss 
company  showed  that  its  business  was  raaaaged 
and  its  property  and  eflects  were  owned  by  five 
trustees,  names  of  four  of  whom,  and  their  re- 
spective places  of  residence  were  given ;  "  and 
there  is  one  vacancy ;  the  persons  interested  as 
eaiui  <pte  tm^  are  the  Btockholders  of  said  com- 
pany, who  change  from  day  to  day,  and  of  whom 
it  is  impossible  to  make  an  accurate  statement, 
owing  to  the  frequency  of  such  changes.  Held  ; 
The  statement  as  to  names  and  residence  of 
members  of  company  was  suflScient  under  sec- 
tion 2,  Act  March  6,  '65,  respecting  foreign 


corporations.  MdA  ;  such  statement  should  set 
forth  whole  amount  of  capital  employed  by 
company  in  iu  iwinsn  and  not  probable  amoont 
employed  m  tto  bugineas  in  Ihu  doit.  Sanugr. 
ikntd^  82-19, '69.   (v.  R.  8. '81,  2913.) 

PORBIGK  STATUTES  AlfD 
STATES. 

SKSUd»tesV. 

16601.  It  is  not  error  to  admit  in  crldeoce 
Swan  &  Critchfield's  edition  of  Ohio  sUtnto^ 
title  page  of  which  showed  that  it  was  "  pub- 
lished for  the  state  of  Ohio,  and  distributed  to 
its  officers,  under  the  act  of  the  General  Assem- 
bly."  Ftine  v.  L.  K&L.R.  Co.,  81-283,  '69. 

16602.  Pleading  a  foreign  statatcj  in  onler 
that  statute  may  be  introduced  in  evidence,  ii 
never  required  where  statute  constitutes  a  put 
of  otvanuation  of  a  corporation  suing;,  id. 

15608.  IVhere  a  cause  of  action  to  AhuM 
npon  a  statnte  of  another  state,  snch  sutnte 
must  be  pleaded  and  proved.  Tyler  v.  Kent,  68- 
583,  '76 ;  Irmg  v.  MOAan,  4  BlfT  52,  *35 ;  TiDa 
V.  ScanUvM,  S  Blf.  S73,  '34;  Btiott  v.  Ay,  2 BU. 
31,  '26. 

15604.  ByR.S.  '43,  lawsofaforel^Mu- 
try  might  be  proved  by  parol ;  but  tf  it  ap- 
peared that  such  laws  were  in  a  written  statute 
or  code,  court  might  reject  parol  evidence,  flfr 
6erdv.  JfjKr«,5-94,'d4.  (r.  R.  8. '81,  477.)  Sodi 
provision  was  applicable  to  laws  of  the  serml 
states.  Id 

15604a.  Statutes  of  other  states  can  not  be 
proved  by  parol.  Line  v.  Mack,  14-330,  '6a 

16605.  The  exemplification  of  a  statute  an- 
der  seal  of  state,  is  admissible)  under  act  of  cod- 
gresB  of  1700,  without  attestaUon  of  a  pablie 
officer.   Senihom  v.  Doe,  1  Blf.  157,  "21 

16606.  It  is  sufficient  authenticalion,if book 
offered  in  evidence  purports  on  its  title  to 
be  statutes  of  another  state,  "  published  by  la- 
thority."  Botiirodc  v.  I^kinson,  61-39,  78;Oo*e 
v.  Crake,  18-156,  '62 ;  Comparet  v.  Jemegem,b  BU. 
375,  '40;  Vaugkn  v.  Qri^h,  16-353, '61. 

16607.  The  constitution  of  Illinois  adopted 
in '18,  clearly  reco^izes  legal  corporate  ezisteoce 
of  Bank  of  Minots,  previously  cnartered  by  aa 
act  of  territorial  legislature,  and  its  corporate 
existence  has  also  b^n  fully  recogniced  by  vari- 
ous acts  of  Illinois  legislature,  and  especially 
by  an  act  of  '35,  extending  its  charter  for  twentf 
years.    Ryan  v.  Vanlandingkam,  7-416,  '56. 

16608t  To  hold  legislative  acts  of  a  sister 
state  invalid,  on  ground  of  a  supposed  conflict 
with  constitution  of  that  8tat&  and  especially 
when  legislature  of  such  state  ha&  by  repealed 
enactments,  recognised  them  as  valid,  would  be 
a  delicate  matter,  and  would  require  m  ease  free 
from  doubt.   Id.  * 

16609.  By  provision  of  constitution  of  Ill^ 
nois,  prohibiting  all  other  banks  or  moneyed  in- 
stitutions but  those  already  provided  by  law, 
except  a  state  bank  and  its  branches,  banks 
then  in  being  were  exempted  from  prohibition, 
and  might  be  continued  during  pleasure  of  leg* 
islature.  Id. 

16610.  The  general  act  of  legislature  of  Illi- 
nois, passed  in  ^33,  limiting  rate  of  interest  to 
12  per  cent,  upon  special  contracts,  can  not  be 
regarded  as  part  of  charter  of  Bcmk  i^uw*^ 
nor  as  conferring  any  il^to  on  that  institution. 
Id. 
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16611.  A  divorce,  Rranted  in  Utah  to  parties 
•who  are  residents  ana  citizens  of  another  state, 
-■and  not  under  juriBdiction  of  its  lavs,  is  not 
Tralid.    Hood  v.  StaU,  58-263,  77. 

15612.  No  state  can  confer  on  its  courts 
-jurisdiction  over  cititen  of  a  foreign  state.  Any 
such  legislation,  and  a  judgment  under  sucb 
-statutory  proviaon,  would  be  in  violaUon  of 
-soveri^tT  and  jurisdiction  of -another  state,  and 
•vitra  nres.  Id. 

15618.  In  suit  upon  a  transcript  of  a  judg- 
-ment  of  a  justice  in  another  state,  complaint 
Dotstatinglactsshowingjurisdiction.  Held;  pre- 
snmptlOH.  was  that  the  law  of  aatd  state,  at 
-date  of  judgment,  was  same  as  our  own.  Dnugoo 
T.  Gnham,  9-212,  '67. 

15614*  Quart:  whether  in  such  case,  court 
•can  not  take  notice  of  laws  of  another  state, 
-under  requirements  of  tJ.  S.  constitution.  Id. 

16615.  The  presumption  is  that  law  prevail- 
ing in  another  state  is  common  law.  FiiUenon  v. 
'Ch^nll,  60-128,  '77 :  Engler  v.  EUis,  lft-475,  '61 ; 
■SUmt  T.  Wcodf  1  Blf.  71,  '20;  TUia  v.  ScanUing,  4 
Blf.  89,  *35;  Johnson  v.  Chambers,  12-102, '59; 
Budem^OKKT.  Qrtgg,  19-401,  '62;  Sdmrman  t. 
Jtforfey,  81M68,  '68;  Doe  T.  O^MUt,  1-24,  '48; 
40rakt  T.  Crake,  18-166,  '62. 


FORGERY. 

&e  Oimieif^tiag. 

I.  6meraU}f. 
II.  Indidmad. 
III.  Eoidmee. 

L  Genendlr. 

16616*  Afoived  note  is  void,  and  one,  whose 
name  has  been  lorged  to  a  note  may  maintain 
«n  action  against  an  indorsee  to  compel  a  sur- 
xender  of  it  or  a  lelease  therefrom.  In  such  ac- 
tion court  may  decree  note  void  as  to  him  and 
release  him.  HvMon  v.  SchindUr,  46-38,  '74; 
Mueion  v.  RootOj  4a-517,  '73. 

16617.  By  the  statute  in  force  previous  to '43, 
M  person  who  was  convicted  of  forgery  was  not 
rendered  infamous,  and  the  provisions  of  the  B. 
^  '43,  apply  only  to  subsequent  convictions  for 
4hat  crime. '  Johnson  v.  Slate,  2-652,  '51. 

15618*  A  mortgage  was  paid,  and  same  was 
■delivered  up  to  debtor.  An  entry  was  made 
■thereon  of  amount  paid.  The  entry  had  the 
force  and  effect  of  a  receipt.  Debtor  uttered  it 
;as  true,  and  as  evidence  of  payment.  Held; 
mortgage,  although  paid  and  surrendered  up, 
-was  a  valid  instrument  as  evidence  of  payment, 
4ind  to  that  extent  was  capable  of  being  lorged. 
Hotehkm  v.  Otmdead,  87-74, 71.  Ct  Drtaamond 
Y.Xesfte,5Blf.453,'40. 

15619.  Adeedisnotan  instrument  of  grantor 
tintil  he  has  signed  and  delivered  it,  and  no  al* 
teration  he  can  make  on  it  before  signing  and 
delivering  it  can  amount  to  a  forgery.  The 
paper,  until  so  signed  and  delivered,  is  his  own, 
«n  d  he  can  make  any  alteration  that  he  thinks 
proper.    Hotekkim  v.  Olmstead,  supra. 

15620.  If  a  mortgage  wag  delivered  to  mort- 
gagor, to  be  by  him  signed,  acknowledged,  and 
delivered  to  mortgagee,  and  if  former,  before  its 
execution,  changed  and  altered  instrument, 
without  knowledge  and  consent  of  latter,  who 
-accepted  of  same  without  knowing  of  alteration, 


then  former  was  guilty  of  a  fraud,  but  not  of 
crime  of  forgery.    Holrhkm  v,  (Mmatead,  supra. 

15621.  Nor  would  it  be  forgery,  if  a  mort- 
gage was  drawn  up,  read  over  to,  and  approved 
and  signed  by  mortga^r,  and  was  then  deliv- 
ered to  him  to  obtain  signature  of  his  wife,  and 
to  acknowledge  same  before  a  justice,  and  that 
before  it  was  signed  by  liis  wife,  and  acknowN 
edged  by  him  and  his  wife,  alteration  had  been 
made,  and  had  delivered  same  with  alteration 
unknown.  There  had  been  no  delivery  and  it 
did  not  become  a  mortgage  until  delivery.  Id. 

15622.  Words  charging  a  person  with  having 
foiged  a  deposition,  are  actionable.  AOamon  t. 
£Bdino,5Blf.39,'38. 

15623*  Action  on  a  bond  given  to  a  school 
commissioner,  signed  by  A,  B  and  C.  It  was  a 
forgetr  as  to  G.  Bond  was  delivered  to  B,  to  be 
signed  and  sealed,  and  it  was  re-delivered  to 
commissioner  by  A  and  B,  perfected.  Commis- 
sioner was  ignorant  of  the  forgery,  C's  name 
having  been  signed  after  delivery  to  B.  Hdd; 
A  waa  liable  on  bond.  Cbrrv.  Moore,  2-602,  '51: 
Hehna  T.  Wagne  Agt>l  Co.,  7M26,  '81. 

II.  Indtetment. 

16624*  In  describing  a  counterfeit  bank  note, 
it  is  not  necessary  to  set  out  ornamental  devices, 
but  only  substantial  parts.  Hampton  v.  State,  8- 
336,  '56. 

15625.  Indictment  for  forgery,  charging  de- 
fendant with  altering,  publishing,  and  putting 
off  counterfeit  gold  coin,  at  time  current  in  state, 
knowing  same  to  be  counterfeit,  with  intent  to 
d^rand,  etc.,  that  said  counterfeit  coin  resem- 
bled, or  was  intended  to  resemble,  genuine  coin, 
etc.  ifeM,- sufficient  Hdd;  averment  that  said 
coin  resembled,  or  was  intended  to  resemble, 
genuine  coin,  though  in  alternative,  could  not 
vitiate  Indictment,  for  it  was  surplusa^.  Held; 
though  such  uttering,  where  counterfeit  coin  is 
not  taken,  would,  of  itself,  constitute  an  offense, 
yet,  where  such  coin  was  put  off,  entire  teans< 
action  would  constitute  hut  one  offense.  MeOrt- 
gorv.  Stale,  16-9, '60. 

15626.  lUe^l  order  of  board  of  commis- 
sioners. Indictment  for  uttering  and  pub- 
lishing as  true  an  instrument  puporting  to  oe  a 
certificate  of  muster,  by  which  A  B  is  entitled  to 
a  bounty  of  $300,  as  provided  by  order  of  county 
Commissioners  of  Allen  county,  passed  Sept. 
'64,  without  alleging  extrinsic  matter  so  that 
court  may  judicially  see  its  fraudulent  tend- 
ency, is  bad,  as  there  was  no  law  authorizing 
giving  of  bounties  by  county  commissioners, 
(though  a  legalizing  act  was  subsequently  pass- 
ed), and  it  was  not  shown  that  officers  of  county 
were  violating  their  duty  in  paying  under  sucn 
orders.  A  void  thing  can  not  have  value.  The 
onler  was  a  nullity.  jReed  v.  Slate,  28-396,  '67. 

15627.  An  indictmeot  fbr  forging^  a  note 
since  lost,  must  allege  substance  and  effect  of 
instrument  and  show  whether  note  was  for  pay- 
ment of  money  or  property.  Birdg  v.  SbUe,  81- 
88,  '69. 

15628.  An  indictment,  under  sec.  30,  2  R.  8. 
412,  for  uttering  a  forged  deed,  contained  but  a 
single  count,  charging  uttering  to  A,  and  special- 
ly  averring  an  intent  to  defraud  him.  It  ap- 
peared by  evidence  that  uttering  consisted  in 
placing  de^  on  deposit  with  A,  as  an  equitable 
mortgage,  to  secure  a  debt  for  board  already  du& 
and  not  to  secure  price  of  future  boarding,  and 
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vithoat  intent,  on  part  of  defendant,  to  bo«rd 
longer  with  A,  as  latter  well  knew.  HM  ;  case 
was  not  made  out  CUmn  T.  SlaUf  11-861,  '68. 
(ft  R.  a  '81.  2206.) 

1S629>  Ad  indictment  for  forgery,  or  for 
knowingly  uttering  counterfeit  instromentB  of 
writing  most  conuln  or  set  forth  an  exact 
«0P7  of  instrument.   SUde  t.  Oxxt,  52-574,  '76. 

IfiSSO.  It  will  not  do  to  deKribe  it  as  "of 
the  following  purport"  SlaU  T.  AUeint,  5  Blf. 
458,  '40. 

lo681a  Bat  if  foiged  paper  is  alleged  to  be  in 
possession  of  defendant,  and  that  is  assigned  as 
a  reason  for  not  setting  forth  an  exact  copy,  in- 
dictment will  be  good  without  a  copy.  Armitage 
Y.  State,  18-441, '09. 

IftftSli.  The  indictment  must  show  forgery  of 
an  instrument  which  appears  on  its  face  natur- 
ally calculated  to  hare  some  effect,  or,  if  it  be 
not  sufficient  for  that  purpose,  extriosic  matter 
must  be  averred,  so  tnat  court  may  judicialiy 
see  its  fraudulent  tendency.  Seed  v.  .Sate,  28- 
396,  '67. 

15688.  An  indictment  for  forgery  set  out  a 
copy  of  instrument  fotved  as  follows ;  "Trublood 
&  Allen, Salem,  lod.;  Please  let  Jim  Cook"  (the 
defendant)  "have  two  dollars*  worth  on  my 
credit  Fred.  L.  Prow,  Salem."  The  paper 
forged  was  described  as  "  a  certain  instrument 
in  writing  for  the  payment  of  money  and  de- 
livery of  grocery  goods."  Drawees  of  the  paper 
were  aveircd  to  be  "  in  the  grocery  trade."  Hetd  ; 
facts  do  not  support  averment  "  for  the  payment 
of  money  and  delivery  of  groceiy  goods."  StaU 
V.  Cook,  52-674,  '76. 

15084*  Inilctment  need  not  aver  that  gen- 
oine  notes  were  current,  and  if  so  alleged,  need 
not  prove  it   Porter  v.  &aU,  17-415,  '61. 

l£685<  An  indictment  charged  that  defend- 
ant, at,  etc.,  on,  etc.,  unlawfully,  feloniously  and 
falsely  did  forge  and  counterfeit  a  certain  note 
payable  "to  DeKalb  Bank"  (a  copy  of  note  be- 
ing pleaded),  with  intent  to  defraud  A  B  and  C 
D,  who  were  doing  busioess  nnder  firm  name  of 
DeKalb  Bank,  contrary,  etc  Hddj  good,  iihar- 
ley  v.  Slaie,  54-168,  76. 

15888.  The  note  described  in  theindictment 
showed  awaiver  of  "notice  if  proled."  Note  re- 
ceived in  evidence  contained  no  such  words. 
JSeld;  a  fatal  variance.  Id. 

15687.  An  indictment  for  forgery  may  be 
predicated  on  uttering  or  publishing,  as  true, 
knowing  same  to  be  false,  etc.,  with  Intent  to  de- 
fraud, etc.,  an  instrument  in  writing,  having  all 
requisites  of  a  promissory  note  excepting  name 
of  ajwyee.    Harding  y.  SbUe,  54-359,  '76. 

15688.  An  indictment  setting  forth  a  copy 
of  an  instrument,  with  proper  averments  show- 
ing a  forgery  of  such  instrument,  is  not  insuffi- 
cient by  reason  of  erroneously  attributing  to  it 
a  wrong  name.  Id, 

156o9.  An  indictment  charged  that  defend- 
ant "did  utter  and  publish  as  true  a  certain 
i^false,  forged,  altered  and  counterfeited  instru- 
ment in  writing,  knowing  the  same  to  be  false, 
with  intent  to  defraud,"  etc.  Held;  ofTensecon- 
sists  in  uttering  a  genuine  instrument,  which 
had  been  materially  altered,  etc.  Held;  mate- 
riality of  alteration  must  be  shown.  Hdd;  in- 
dictment should  be  quashed  for  repugnancy; 
was  it  genuine  and  altered,  or  a  counterfeit?  Id. 
BUlinm  v.  SUUe,  56-101,  '77. 

15640.  An  indictment  charged  defendant 
irith  ottering  and  pablishiog  to  A  *  *  *  a  oer* 


tain  false,  forged  and  connterfeit  promissory  t)ot» 
».  •  •  •  signed  by  "S.  B.  Skiner,"  with  intent 
to  defraud  one  *'  Solomon  &  Skinner."  N» 
averments  showing  identity  of  "8.  B.  Skiner" 
and  "Solomon  B.  Skinner.'  Held;  indictmrat. 
insufficient  for  uncertainty  in  names.  (Shunv. 
State,  57-144,  '77. 

15641.  Whether  indictment  is  for  commit- 
tiog  original  foraery,  or  for  passing  foiged  pi- 
per, intent  mav  be  laid  to  defraud  person  vhoae- 
name  is  forged.  Id. 

15642.  An  indictment  for  uttering  and  paV 
lishing  as  true,  certain  false,  defaced  and  altered, 
note,  which  fails  to  set  out  in  what  alteration 
in  note  consisted,  is  bad.  Kaha  v.  State,  58-168, 
'77. 

15848.  It  is  neceesary  that  alleged  altertUon. 
should  be  set  out  specially,  so  that  court  eas 
determine  whether  or  not  alteration  was  mate- 
rial.   BiUingg  v.  StaU,  56-101,  '77. 

16844.  Indictment  on  following  written  in- 
strument: "Sept  15, '77.  J.  Kohn.  Please  let 
the  bearer  of  this  note  have  to  the  amount  of 
eight  dollars,  and  oblige,  Elirere  Lowtrheixr," 
charged  defendant  with  uttering  and  publishing 
such  as  true  and  ^ouine  order  of  one  £gra  Lottr 
tetUneiaer.  Such  indictment  for  forgery  is  bad, 
for  reason  that  foi^r^  ought  not  to  be  made  out 
by  parol  evidence  without  production  of  snr 
written  instrument  that  conld  be  ODdentooa.- 
AbboU  V.  State,  5»-70,  '77. 

15645.  Foi^ery  of  eertifteate  ofacknowl- 
edf^nent  to  a  deed  for  purpose  of  defrauduig- 
grantor  or  his  heirs.  Indictment  most  shov 
that  deed  is  a  forgery  also,  for  if  deed  is  notv(H^. 
forgery  of  certificate  did  no  harm,  as  deed  wonla 
be  good  between  grantor  and  grantee  without, 
acknowledgment.   ^aU  v.  Dtffoiir,  68-567,  78. 

15646.  Perhaps  an  indictment  in  such  a  cise- 
should  aver  that  forgery  was  to  defraud  persoa 
whose  name  was  signed  to  acknowledgmMt  and 
before  whom  it  was  taken.  Id, 

15647.  Indictment  against  A  B  for  forginr 
an  assignment  of  promissory  note,  made  by  CIr 
or  E  F,  or  bearer.  Second  count  chaiged  Uiat 
assignment  was  forged  with  intent  to  defraud  E- 
F.    Held;  valid,   ^oUt.  Ormiiford,  i-2S, '50. 

15648.  Intent  to  defraud  may  be  inferred 
from  facts  and  circumstances,  proved  in  case.. 
FlettAer  v.  Slate,  48-124,  '74. 

15649.  A  note  was  payable  to,  and  indorsed 
by,  "  E.  J.  SchweitEer."  Indictment  chareed  a 
forgery  "with  intent  to  defraud  Emily, J* 
Schweifcser."  There  was  no  averment  shoving' 
the  identity  of  person  detradded  with  person  to 
whom  note  was  payable.  Held;  for  lack  of 
such  averment,  indictment  bad.  YmaU  v.  ^ik,. 
64-143,  78. 

15650.  A  statute  enacted  "that every  person 
who  shall  falsely  make,  deface,  destroy,  etc., 
any  record,  etc.,  shall  be  deemed  guilty  of  for- 
gery." Held;  an  indictment  charging  that  de^ 
fendant  did  "unhawfaUy  and  feloniousli/"  destroy, 
etc.,  was  not  objectionable  for  omitting  w«d 
JitUels,   State  v.Vark,  8  B\f.b2&,*47. 

III.  Evidence. 

15651.  Whether  an  instrument  is  forged  or 
not,  is  a  question  for  jury  ;  and  no  proof  of  ils- 
for^ry  is  necessarv  before  it  is  offered  as  evi* 
dence.    J/o«A«r  v.  &a(?,  14-261, '60. 

15652.  It  seems,  identity  of  papers  takm 
upon  body  of  a  prisoner,  may  M  snffidently 
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proved  without  identifying  mj  particular  paper 
officen  talUng  and  having  them  in  charge. 

1665Sf  Indictment  for  forgervof  a  note,  paj- 
able  to  "£.  Lymour,  or  bearer."  The  note  in 
eridence'waa  parable  to  "  E.  Seymour,  or  bear- 
er." H4d;  ranance  was  fatal.  I^irter  y.StaU, 
15-433,  '60.   Cf.  Booker  v.  Slaie,  66-86,  '78. 

15654.  Note  forged  was  described  as  signed 
by  "  S^better,  president  of  the  bank."  The  one 
in  evidence  was  signed  by  "  Ledbeiter,  president 
of  the  bank."  Hdd;  variance  was  fatal.  ZeUera 
T.  Staie,  7-659,  '56. 

16655.  Indictment  alleged  that  foi^ei^  was. 
intended  to  defraud  A.  B.  Bobinson,  without 
averring  that  hu  christian  name  was  unknown. 
Evidence  showed  that  Alexander  B.  Robinson 
was  the  person.    Hdd;  variance  was  fatal.  Id, 

1565o.  In  a  prosecution  for  forgery,  indict- 
ment alleged  that  on,  etc.,  at,  etc.,  defendant  did 
unlawfully,  etc.,  give,  barter,  etc.,  to  one  B,  six- 
teen false,  forged,  and  counterfeit  bank  notes, 
genuine  of  wmch  bank  notes  were  current  at 
time,  in,  etc.,  payable  to  £.  S^mour,  or  bearer. 
On  the  trial  d^endant  offered  to  prove  that  at, 
etc.,  in  a  case  of  state  against  him,  on  an  indict- 
ment for  forgery,  witnesses  gave  testimony  in 
reference  to  same  bank  notes,  and  same  transac- 
tion. Becord  offered,  showed  that  a  person  of 
same  name  was  convicted  on  an  indictment  for 
forgery  in  all  respects  similar  to  one  now  charged, 
except  that  notes  in  former  case  were  chargra  to 
have  been  payable  to  "E.  Lymour,  or  bearer." 
Hdd;  recora  of  alleged  former  conviction,  viewed 
as  an  isolated  item  of  evidence,  was  properly  re- 
jected ;  but  that  viewed  in  connection  with  parol 
evidence  offered,  record  was  competent,  even 
though  the  two  items  of  evidence  were  offered 
separately.    Porter  v.  ^aU,  17-415,  '61. 

15657.  It  can  not  be  presumed  that  one,  ut- 
tering and  publishing  as  true  a  bill,  indorse- 
ment  of  which  br  payee  was  forged,  made  foiged 
indorsement.   Miller  v.  StaU,  51-405,  *75. 

15658*  Prosecution  for  uttering  fo^ed  in- 
dorsement of  note,  on  indictment  containing 
copies  of  note  and  indorsement.  State  put  in 
evidence  original  note  and  indorsement,  which 
correaponded  with  copies,  except  that  there  was 
an  erasure  in  date  of  note,  date  first  made  being 
same  as  that  in  indictment,  and  amended  date 
earlier.  Held;  fatal  variance  and  evidence  in- 
competent   Roohr  V.  SiaU,  65-86,  '78. 

15659.  On  trial  of  indictment  tor  farztrj 
ol  a  note  which  had  been  given  for  purchase- 
money  of  a  chattel,  there  was  evidence  that  an- 
other note  had  been  forged  previously,  for  same 
purchase-money,  but  destroyed.  Held;  such 
previous  forgery,  if  proved  beyond  a  reasonable 
doubt,  might  be  taken  into  consideration  for 
purpose  of  showing  guilty  intent.  BobvMm  v. 
Sote,  66-331,  '79. 

16660.  In  trial  for  forgery  in  uttering  a 
Jorj^ied  instrument,  evidence  of  other  fogged 
writings  uttered  in  connection  with  forgery 
charged,  is  admissible.  Sarding  v.  State,  64- 
369,76, 

FOKBIER  ADJUDICATION. 

III.  CHmiaal  Chm. 


I.  Pleading. 

16661,  An  answer  that  defendant  has  been 
sued  on  same  demand  once  before,  without  al- 
leging result  of  suit  in  civil  action,  is  bad.  <&z- 
bm  V.  Seiaon,  85-88,  '71. 

15662*  In  criminal  prosecutions,  a  former 
COnvicUon  may  be  shown  under  a  parol  plea  of 
general  Issues.  Lee  v.  Suae,  48-lo2, 73 ;  Clem. 
V.  SlaU  id.  420. 

16668.  But  not  in  civil  actions,  unless  ren- 
dered necessary  by  averments  in  complaint.. 
Norris  v.  Amos,  16-365,  '60. 

16664.  Unless  admitted  without  objection.. 
Hawemire  v.  MouUon,  id.  367,  '60. 

16666.  The  defendant  may  plead  at  his  0[v- 
tion  a  former  acquittal  or  conviction  specially,, 
or  prove  same  under  general  issue.  He  may  b&' 
tried  on  such  special  defenses,  and  afterward, 
plead  general  issue.  Clem  v.  Slate,  43-420;*73;. 
Danneburg  v.  State,  20-181,  '63. 

15666.  This  is  not  a  technical  rule.  Id, 
Judgment  upon  such  special  plea,  when  it  has 
been  found  Mainst  him,  should  be  that  he  an> 
swer  over.  id. 

15667.  In  determining  such  special  deiensflft 
evidence  given  under  general  issue  can  not  be> 
considered,   id.    Brady  v.  Murphy,  19-258, '62. 

15668.  In  pleading  res  a^udicata,  it  is  hot 
necessary  to  aver  that  since  former  adjudication 
new  rights  have  not  accrued  to  adverse  party. 
Such  new  matter  may  be  set  up  in  reply.  Cbmp- 
beU  V.  Ortm,  80-155,  72;  .<16dirT.  AbdU,  88-4W> 
70. 

16660.  An  answer  of  former  adjudication  is- 
good  to  a  complaint  in  two  paragraphs,  one  to- 
recover  posHession  of  certain  land,  title  to  which, 
was  allied  to  be  in  plaintiff,  and  other  to  quiet 
ptaintifTs  alleged  title  thereto.  Ckmpbdl  v. 
Gross,  smra. 

15670.  To  plead  a  former  adjudication,  it  is^ 
not  necessary  to  file  with  pleading  a  transcript 
of  the  former  proceedings  and  Judgment* 
Biehardeon  v.  Jones,  68-240,  77;  Wiisoa  y.Vanee, 
56-584,  "77.  Nor  a  copy.  Davenport  v.  BametL 
61-329,  '75;  AUen  v.  Randolph,  48-496,  '74; 
Lyile  V.  LytU,  87-281,  '71.  (  WiUiamson  v.  Foro- 
man.  28-540,  '64,  overruled.)  MuUv.  McKntghL. 
67-525,  '79;  NobU  v.  McOinnis,  55-528,  77. 

15671.  Answer  must  show  either  that  con~ 
troversy  was  actually  determined  in  former  suit, 
or  that  it  mighthave  been  litigated  under  issues, 
then  joined.  C  &  £■  Cb.  v.  Wataon,  26-60,. 
•66. 

15672.  A  judgment  is  a  bar  onl^  where  point 
in  issue  has  been  determined.  Wwaknt  v.  Win- 
ship,  48-291,  '73. 

15678.  Under  code,  parties  litigant  should 
determine  in  each  suit  all  matters  between  them 
which  can  legitimately  be  included  with  view 
to  substantial  rights.  JudoA  v.  Trustees  Vinemne» 
Uaw.,16-^'6f 

15674.  Simple  dismissal  of  suit  no  bar  to  an- 
other suit  upon  same  cause  of  action.  Orewt  v. 
Ckghom,  19-438,  '59. 

IL  CivU  Aetlons. 

15676.  Suit  had  been  brought  on  first  of  two- 
notes  for  installments  of  purchase-money  of  real 
estate.  Judgment  for  plaintiff.  In  a  suit  upon 
second  note,  defendant  sought  to  plead  some  de* 
lenses  which  he  had  set  up  in  former  suiL  Bdip 
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lie  was  estopped  from  so  doing.  i^Ven«A  v.  How 
4ird,  14-40&  m 

A  judgment  rendered  upon  same  cause 
■of  action  a  foreign  court  having  jurisdiction 
of  subject  matter  and  parties,  mav  be  set  up  in 
tar  of  a  suit  in  this  state.  C.  tl.  d:  FL  W.  B. 
€0.  V.  WyniK,  14-385,  m 

lfi677.  A  void  jnaffment  will  not  bar  a  suit 
upon  same  cause  of  action.  Fadcard  t.  Mendtn- 
MU,  42-698,  73. 

16678.  A  defendant  can  not  introduce,  as 
•evidence,  a  paper  filed  in  a  previous  action  by 
plaintiff  against  another  defendant,  though 
Drought,  in  part,  for  identical  money  or  thing 
in  suit  in  present  action.  Barrought  v.  HutU, 
18-178,  '69. 

15679.  The  appraisal  of  land  damages  Is  a 
1>ar  to  claims  for  injuries  by  fire  from  engines, 
obstructing  access  to  uuildings,  exposing  persons 
or  cattle  to  injury,  cutting  off  flowage  of^  water, 
etc.,  even  though  such  damages  were  unknown 
to  appraisers  at  time  of  assessment.  L.  P.AR. 
<h.y.N.  A.4i&IL  Co.,  lS-90.  '69. 

15080*  One  substantive  and  complete  cause 
of  action,  arising  out  of  same  tort,  can  not  be 
•divided  into  several  suits.  Thus :  if  A  have  two 
Aloises  killed  by  cars  of  a  railroad  company,  at 
same  time  and  place,  and  he  sue  and  recover  for 
value  of  one  of  them,  he  can  not  afterward  re* 
■cover  in  an  action  for  value  of  other.  Brannen- 
■berg  v.  /.  P.  <fe  C.  R.  Co.,  18-103,  '59. 

15681.  If  the  Jury  find  for  the  plaintiff, 
upon  one  paragraph  of  his  complaint,  and  do 
not,  in  terms,  find  upon  other  paragraph,  plain- 
tiff, having  introduced  evidence  in  support  of 
latter,  and  taken  judgment  on  verdict,  will 
have  as  effectually  precluded  himself  from 
bringing  another  suit  for  same  matter,  as  if 
there  had  been  an  exprw  finding  against  him 
CD  other  paragraph.  SStau  t.  Barnhart,  17-183, 
'61« 

1668S.  Debt  finr  numer  lent  and  other 
cansee  of  action.  Hdd;  a  plea  to  whole  declare 
ation  of  a  former  judgment  in  a  suit  by  plain- 
tiff on  a  promissory  note,  and  for  work  and  labor, 
was  bad,  as  he  could  have  given  no  evidence,  in 
previous  suit,  of  money  lent  Aihearn  T.  Bratk- 
nan,  8  Blf.  440,  '47. 

16688.  The  record,  produced  to  support  a 
<plea  of  a  former  judgment,  should  be  of  a  judg- 
onent  in  a  suit  in  which  latter  cause  of  action 
anight  have  been  proved.  Aiheam  j.  Brasmaa, 

15684>  It  appeared  by  record  that  judgment 
•of  a  foreclosure  of  a  mortgage  had  been  rendered 
Against  A,  a  non-resident,  withoutnotice,actual 
■or  constructive.  Another  snit  was  brought  to 
foreclose  same  mortgage.  Hdd;  mortgage  was 
not  merged  in  former  judgment;  that  judg- 
ment was  a  nullity,  and  constitnted  no  bar  to 
another  action.    hW&uA  t.  JVwman,  81-229, 

15685.  In  an  action  to  foreclose  a  mort- 
^ge,  itis  proper  to  allege  in  complaint,  and 
prove,  a  former  recovery  on  note  secured  by 
mortgage,  and  obtain  a  second  personal  judg- 
ment it  is  immaterial  whether  latter  judgment 
is  measured  by  note  or  former  recovery  upon  it. 
i>iieit  V.  Wibaa,  1»-190,  '62. 

15686.  If  amount  of  an  over-payment,  by 
.administrator  to  heirs  of  an  estate,  was  allowed 
'by  probate  court  in  settlements  made  upon  his 
reports,  a  suit  to  recorersame  should  be  founded 
«n  allowance,  and  not  upon  a  charge  of  money 


expended  in  administration.  McOvrt  v.  M>- 
Cbire,  19-185,  '62. 

16687.  In  an  action  by  a  parent  forsedue- 
tion  of  his  daughter,  basis  of  recovery  is  loss  of 
service,  woun£d  feelings,  etc.,  and  former  re- 
covery by  daughter  can  not  be  pleaded  in  miti- 
gation.   Praia  V.  Caz,  21-15,  '63. 

15688.  When  a  judgment  had  been  obtained 
for  a  breach  of  warranty  of  goods  sold  and  con- 
stituting a  consideration  for  a  note,  such  judg- 
ment will  bar  any  defense  of  failure  of  coosia* 
eration  in  an  action  on  such  note.  Send  v. 
Snyder,  48-480,  '74. 

-  15689.  A^raiust  a  garnishee  is  not  a  bar  to 
an  action  against  him  oy  attachment-defendant, 
for  debt,  but  amount  paid  by  him  on  such  jndg- 
raent  may  be  pleaded  as  a  credit.  BojioR  v. 
AUbrigkt,  29-489,  '68. 

15690.  A  judgment  on  a  demurrer  to  a  good 
answer,  in  favor  of  party  pleading  it,  is  a  bar  to 
a  subsequent  suitforsamecauseof  action. 
son  V.  Bay,  24-156,  '65. 

16691.  That  new  matter  Is  Introdieei  in 
the  second  suit  does  not  prevent  former  recoray 
from  operating  as  a  bar,  to  extent  of  points  in- 
volved in  former  case.  Id. 

15692.  Judgment  in  favor  of  defendant  on  a 
demurrer  to  a  complaint  is  no  bar  to  another 
action  for  same  cause.  Slmnt  v.  DuTtbar,  1  Bit 
66,  '20 :  Sherry  v.  Forteman,  6  Blf.  56, '41. 

15698.  Unless  record  shows  amrmatiTdr 
merits  were  decided  on  demurrer.  JEd^v.Lam, 
21-190,  '63. 

15694.  ConelndTeneas*  Error  of  ooart  ia 
retaining  a  cause  and  overruling  a  motion  to 
dismiss  can  not  be  inquired  into  collaterally, 
but  effect  of  judgment  as  a  former  adjudication 
of  matters  involved  may  be  determined  by  an 
examination  of  entire  record.  JURUer  v.  Jmi, 
28-194,  '67. 

15696.  If  record  shows  that  cause  should 
have  been  dismissed,  and  not  adjudicated,  a 
fonner  recoveiy  is  not  proven.  Id, 

16696.  By  the  record  of  a  former  suit,  filed 
with  a  plea  of  former  recovery,  it  appeared  tliat 
issues  joined  in  former  suit  involved  questioni 
presented  in  this,  but  there  were  also  other  issues 
m  former  suit,  which,  if  found  for  same  party, 
would  have  produced  same  result,  though  jaiy 
might  decide  such  of  issues,  as  were  involTed  in 
present  case,  the  other  way.  Hdd;  that  fonner 
recovery  was  primajaeie  a  conclusive  bar  to  pres- 
ent suit.  Day  t.  VatleUe,  25-42,  '66.  a  49- 
809  ;  87-264,466. 

15697.  If  inaproceedingbyacourt  of  equity 
to  compel  a  set-off  to  satisfy  demands  betweeo 
plaintiff  and  defendant,  there  was  an  adjudica- 
tion on  the  insolvency  of  defendant,  it  will  not 
be  a  bar  to  a  subsequent  action  where  issue  is  m 
then  existing  insolvency  of  defendant.  £etjM9 
T,  WaUg,  27-384,  '66. 

15698.  In  replerlnf  a  previous  suit  between 
same  parties  and  relative  to  same  property  may 
be  pleaded  in  bar.  Moloney  v.  Griffin,  16-213, 
'60. 

16699.  The  rl^ht  of  property  can  not  be 
^ain  put  in  issue  in  an  action  on  replevin  bond. 
Denny  v.  Bemoldg,  24-248,  '65. 

16700.  If  a  party  to  a  judgment  under  B.  8. 
'82  prosecutes  an  action  to  final  determination 
in  court  where  jud^^nt  wan  rendered  for  a  ifr 
view  of  proceedings  he  can  not  afterward 
prosecnte  an  appuu  flroB  same  Jodgment  to 
S.C  lnd.M.AtIti$.Co.v.BouUed!iePj-2S,'S6. 
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1»701.  If  a  snit  be  brought  to  the  S.  C.  a 
second  tlm6  OD  appeal^  proceedings  since  cause 
iras  remanded  can  not  be  examined.  Hobaon  t. 
ihte,  4  Blf.  487,  '38 :  Detox  v.  Jay,  14-400,  '60 ; 
Jkdge  v.  Gaylord,  58-365,76. 

Io702*  A  judgment  in  favor  of  plaintiff  in 
an  action  by  bim  to  collect  rent  and  recover 
posBeseion  from  his  tenant,  wberein  defendant 
ftf^ared,  filed  an  answer  setting  up  title  in 
himself,  and  denying  relationship  oi  landlord 
and  tenant,  and,  subsequently,  on  calling  of 
cause,  for  trial,  withdrew  bis  appearance,  will 
not  bar  an  action  by  said  defendant  against  said 
plaintiff  to  recover  land.  In  first  action  title 
Has  not  in  issue  and  tried.  Abdil  T.  AbdU,  S$- 
460  '70. 

1*5708.  The  legal  effect  of  filing  a  note  as  a 
'Claim  against  an  estate,  and  an  allowance  by 
«xeeator  or  administrator  of  auch  claim,  in 
writing,  on  margin  of  appearance  docket  is  not 
-SDch  a  judgment  of  a  court  of  complete  jurisdic- 
tion, as  that  note  is  so  merged  therein,  that  no 
action  thereafter  be  maintained  on  said  note. 
6nch  admission  of  a  claim  is  not  final  as  a 
jadgment  thereon  would  be.  fhcus  r.  Robbing, 
<0-10q^'77.  Cf.  JenHns  v.  Jenkins,  68-120,  '78. 

15704.  Wbenaformeradjudicationhasbeen 
liad  between  same  parties  to  a  pending  action, 
vpon  same  issnee,  same  pleadings,  same  quee- 
tions,  upon  same  kind  oi  a  note,  executed  at 
same  time,  between  same  parties,  a  part  of  same 
transactions,  and  upon  same  consideration,  dif- 
ference consisting  only  in  notes,  which  were  a 
a  part  of  a  senea,  such  former  adjudication 
would  be  a  bar  to  latter.  Hereth  y.  YaiuUt,  84- 
102,  70. 

15705.  In  a  proceeding  by  informaUon  to 
inquire  by  what  right  defendant  holds  and  ex- 
ercues  the  o£Bce  of  county  commissioner,  an  an- 
swer, showing  that  questions,  things,  rights  and 
matters  set  up  in  petition  bad  before  been  ad- 
jadged  and  tried  nefore  and  by  a  tribunal  of 
competent  jurisdiction,  is  good.  A  board  of 
commissioners  had  jurisdiction  of  subject-mat- 
ter. StaU  T.  Miulson  a  7-1 98,  71. 

,  16706.  Aa  a^odlcatlon  as  to  title  of  a  por- 
tion of  goods  and  chattels  held  by  A,  as  con- 
signee under  insolvent  laws,  can  have  no  force 
as  to  any  other  portion  of  propertr  covered  by 
aasintment.    Bobertt  v.  Robeson,  27-454,  '67. 

15707.  An  answer,  showing  an  adjudication 
on  a  note,  payable  "one  day  after  date,"  is  no 
bar  to  an  action  on  a  note  payable  "on  demand 
with  interest  from  date,"  although  it  was  also 
alleged  plaintiff,  in  former  suit,  intended  to  de- 
scribe "identical  note  now  in  suit."  Butiatm  r. 
Jbno,  27^7,  '67, 

15708.  If  a  verdict  be  found  on  any  fact  or 
title,  distinctly  put  in  issue  in  an  action  of  tres- 
pass, as  when  alleged  trespass  is  admitted,  such 
verdict  and  judgment  thereon  may  be  pleaded 
by  way  of  estoppel  in  another  action  between 
same  parties  or  tneir  privies,  in  respect  of  same 
factor  title.    Campbdl  v.  0>-o«s,  80-155,  72. 

15709.  Parol  evidence  is  competent  to  show 
Vhat  transpired,  and  what  facts  were  contro- 
'erted  on  former  trial,  and  thus  show  ground 
upon  which  it  was  decided.  Id.  Hargta  v. 
<JoodTM.n,  12-629,  '59. 

15710.  When  a  "title"  bond  (to  convey 
wad)  l8  assi^ed  to  secare  payment  of  a  debt, 
assignee  obtains  no  absolute  right  either  to  it  or 
land.  Assignment  operates  as  a  mortgage.  Wil- 
«m  T.  Poiotrf,  42-52,  73. 


15711.  Aproceedii^  assignee  to  foreclose 
assignor's  interest,  wherein  obligors  are  parties 
defendants,  and  wberein  he  obtained  judgment 
against  assignor  for  amount  of  debt  and  for  sale 
OI  his  interest,  and  a  finding  that  obligors  were' 
fully  paid,  and  wberein  assignee  became  pur- 
chaser, and  subsequently  received  a  deed,  gave 
to  him  simply  absolute  title  to  bond,  and  was  no 
bar  to  a  suWequent  suit  against  obligors  for  re- 
fusal to  convey  according  to  agreements  of  ttie 
bond.  Id. 

15712.  A  Jn^ment  that  certain  propertr 

la  subject  to  an  attachment  and  that  it  be  sold, 
etc.,  is  conclusive  and  can  not  be  attacked  col- 
laterally by  parties  thereto.  Bales  y.  ^oaaerj 
46-489,  '74. 

15718.  Where  a  defendant  pleads  by  way  of 
counter-claim  to  action  on  a  note,  that  he  has 
been  defrauded  and  damaged  by  plaintiff  in  ex- 
ecution of  a  bond  given  in  course  of  same  trans- 
action in  which  such  note  was  executed, 
and  such  matter  of  counter-claim  was  set  up  in 
a  suit  upon  such  bond,  it  is  res  adjudicaia,  and 
can  not  be  set  up  against  such  note.  Reid  v. 
ifuston,  56-173,  '76  ;  Reeve*  v.  Plough,  46-350,  '74. 

15714.  Where  an  account  was  filed  ag  a 
claim  against  a  decedent's  estate,  and  final 
judgment  was  rendered,  such  judgment  remain- 
ing in  force  is  a  bar  against  said  account  as  a 
set-off  in  an  action  by  administrator  against 
claimant  on  a  note  executed  hy  latter  to  dece- 
dent.   Nave  V.  WUson,  88-294,  70. 

15715.  When  a  judgment  is  rendered  against 
a  garnishee,  on  a  non-ne|;otiable  note  due  de- 
fendant, such  judgment  will  protect  bim  against 
a  suit  by  a  bam  fide  assignee  of  note,  if  garnishee 
had  no  notice  of  such  assignment  before  judg- 
ment, and  court  had  juri|diction  of  defendant. 
King  V.  Vance,  46-246,  '71 ;  Harmon  v.  Birchard^ 
8  Blf.  418,  '47;  Covert  v.  Nelson,  id.  265,  '46: 
Smith  T.  Blalehford,  2-184,  '50 ;  Qsmwll  v.  ifun- 
gate,  1-156,  '48;  Rooker  v.  DanieU,  5-519,  '54; 
5ftrffcr  V.  Thomas.  10-223,  '61 ;  Jmttion  B.C0.Y. 
Cleneay,  18-161/59;  Ridiardamr.  Hiehaan,  28- 
244, '64.   Cf.  5  Blf.  320. 

16710.  Though  such  judgment  be  not  paid. 
BooJber  v.  DanUit,  supra  ;  King  v,  Vance,  supra. 

15717.  The  pleadings  in  a  former  action  in- 
dicate issue  before  court,  and  an  entry  made  by 
clerk,  in  shape  of  a  special  finding,  as  to  reason 
for  judgment,  can  not  be  regarded  as  evidence 
of  issue.   Sharkey  v.  Evans,  46-472,  '74. 

15718.  In  a  proceeding  to  recover  possession 
of  land,  judgment  was  for  defendant,  for  reason, 
as  entry  of  clerk  showed,  that  he  was  tenant  of 
plaintiff,  and  defendant  had  not  received  notice 
to  quit.  HeM;  in  another  proceeding  between 
same  parties,  such  judgment  was  not  evidence 
that  plaintiff  had  title  to  land  against  defend- 
ant. Id. 

15719.  One,  having  instituted  a  suit  to  can- 
cel a  note,  as  usurious,  and,  having  obtained  a 
decree  establishing  alleged  usury  in  part  only, 
can  not  afterward  go  behind  decree,  and  set  up 
same  defense  to  residue  of  note.  Satherlm  t. 
Muilis,  17-19,  '61. 

15720.  A  separate  judgment  against  one 
of  several  partners,  or  joint  debtors  for  same 
cause,  is  a  bar  to  another  against  others,  though 
thev  were  dormant,  and  plaintiff  was  ignorant 
of  fact  at  time  of  suit.  lAngenjelser  v.  Simon,  49- 
82,  '74;  Holman  v.  Lanqtree,  40-349,  '72.  Cf. 
Cro^y  V.  Jerdomm,  S7-264, 71 ;  BamOt  v.  Jvda^t 
88-86,  '71. 
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15721.  Under  code  a  party  can  and  musteet 
up  all  his  defenses,  whetner  legal  or  equitable. 
A  judgment  not  only  settles  matter  between  par- 
ties as  to  defenses  made,  but  also  as  to  such 
others  as  might  have  been  made.  (v.  B.  S.  '81, 
347.)  Bicker  v.  PraU,  48-73,  li;  F^tehU  t. 
Fiachli,  1  Blf.  360,  '26. 

16722.  In  ^ectmentf  nrerious  recovery  of 
defendant  against  plaintiff  s  lessor,  in  a  forcible 
detainer,  is  no  bar  to  suit.  ButUin  t.  Doe,  1  Blf. 
26,  '18. 

Ili723.  If  a  plea  of  former  recovery  contain 
safficient  matter  to  show  that  the  causes  of  action 
in  two  suits  are  the  same,  and  that  merits  were 
determined  in  first,  plea  is  good ;  not  essential 
to  validity  of  plea,  that  forms  of  two  actions 
be  same.  So  a  plea  of  former  recovery  to  an 
action  on  case  founded  on  tort,  can  not  be  ob- 
jected to  merely  because  first  action  was  cove- 
nant, causes  of  action  appearing  same.  Outier  v. 
Cox,  2  Blf.  178,  '28. 

15724.  If  a  plea  of  former  recovery  aver 
causes  of  action  to  be  same,  and  record  do  not 
show  them  to  be  different,  averment,  on  demurrer 
to  p'c^  must  be  taken  as  true.  Id. 

16725*  Suit  by  judgment-creditors  to  set  aside 
conveyance.  Answer,  setting  up  a  former  judg- 
ment in  C.  C.  of  U.  S.,  held  in  district  of  Indiana, 
in  a  suit  between  same  parties,  upon  same  cause 
of  action,  a  transcript  ot  judgment  was  filed  and 
made  a  part  of  answer.  Iwnurrer  overruled. 
Subsequently  other  creditors  came  in,  who  were 
not  parties  to  former  suit,  and,  as  an  amendment 
to  bill  pending,  to  which  an  answer  was  in,  set 
up  their  judgments  and  asked  that  conveyance 
be  set  aside  as  to  them.  Answer  to  this  amend- 
ment, setting  up  same  judgment,  in  bar,  and  mak- 
ing copy  thereof,  filed  with  first  answer,  a  part 
ofsecond,  by  reference.  Demurrersustained,  and 
jodgmeni  rendered,  setting  aside  conveyance  as 
to  aU  creditora.  Htld  ;  in  any  view  of  pleadings, 
this  was  error.  0.  N.  A  H  W,  B.  Co.  v.  Wtpme, 
14-385,  '60. 

15726.  Th«  burden  of  proof  is  on 
alleging  former  recovery.  Brown  t.  iSb«e^ 
'77. 

15727.  &tre/aa(u on  mortgage.  Plea:  former 
jadgment  for  debt  secured  by  mortgage.  Execu- 
tion on  that  judgment,  replevin,  and  execution 
on  replevin  bond  levied  on  real  estate,  property 
remainingin  sheriff's  hands  unsold  for  want  of 
buyers.  Hdd;  on  general  demurrer,  plea  was 
good  ;  defendant  not  liable  to  other  proceedings 
for  same  debt  while  property  seized  remainra 
unsold  in  hands  of  sheriff.  Favikaer  v.  Todd,  1 
Blf.  291, '23. 

15728.  If  property  taken  on  execution  do 
not  Bell  for  a  sufficient  snm  to  satisfy  judgment, 
plaintiff  may,  after  sale  and  return,  proceed  for 
residue.    Mctntotk  v.  Chew,  1  Blf.  289,  '23. 

16789.  To  an  action  of  covenant  for  not  furn- 
ishing such  a  boat  as  is  required  by  a  contract 
under  seal,  accord  and  satisfaction  may  be 
pleaded  in  bar;  and  if,  on  trial  of  an  issue  to  a 
replication  denying  plea,  there  be  verdict  and 
judgment  for  defendant,  merits  of  case  are  set- 
tled, and  judgment  is  a  bar  to  any  future  action, 
though  founded  on  tort,  for  same  cause.  If  there 
be  two  pleas,  each  to  whole  flause  of  action,  and 
one  on  demurrer  be  held  good,  plaintiff  can  pro- 
ceed no  further.  Id. 

16730.  If  to  a  plea  of  former  recovery,  the 
plaintiff  reply  thftt  tbe  ciinses  of  action  are 


not  Uie  same,  the  issue  is  for  a  jury.  Jama  r. 

Lamrrus^gh  Ins.  Co.,  6  Blf.  526,  '43. 

16731.  Assumpsit  by  assignee  agunst  maker 
of  a  note  governed  by  law-mercbanL  Plea, 
that  plaintiff  had  previously  sued  iodorseia  and 
obtained  judgment  against  one  of  them,  process 
not  having  been  served  on  other ;  that  now  de- 
fendant had  entered  himself  bail  for  stay  of  ex- 
ecution on  said  judgment ;  and  that  bail  was 
sufficient.  Heid;  plea  was  bad.  Beard  v. 
Adav\»,  8  Blf.  469,  '47. 

16782.  Plea,  former  recovery  in  anayrif 
for  non-performance  of  same  promises  men- 
tioned in  declaration.  Hdd;  plea  bad.  8miA 
v.  SemOHngt^  Blf.  443,  '37. 

15788.  To  prove  what  question  in  issue  in  a 

firevious  suit  was,  the  complete  record  of 
he  suit,  and  not  a  detached  special  plea  filed 
in  it,  miut  be  prodaced.  Fool  v.  QUner,  4  BIL 
313, '37.   Cf.  28-11. 

15784.  Suit  against  A  on  note.  Plea,  ^st 
note  was  Joint  and  several,  purporting  to  be  ex- 
ecuted by  defendant  and  B,  and  C;  that  plain- 
tiff had  previously  sued  defendant  and  other 
makers  in  debt  on  same  promises ;  and  that  de- 
fendant and  B  had  recovered  in  snit  aiudgment 
for  costs.  Hdd  ;  that  plea  was  bad.  <Stti^i(qr  t. 
Kirlmairidc,  7  Blf.  359,  M5. 

16735.  If  causes  of  action  were  not  same^ 
that  fact  should  be  replied  to  plea  of  former  re- 
covers.  Jones  V.  Sua*,  7  Blf.  326,  '44. 

16789.  Judgment  (rf  acquittal  by  a  justice, 
on  charge  of  assault  and  battery  with  intent  to 
murder,  is  comni  nmjvdiee  and  void.  A  plea  ti 
such  acquittal  to  an  indictment  for  an  sssanlt 
and  battery,  alle^  to  be  same  offense  with  that 
determined  by  justice,  can  not  be  sustained. 
State  V.  Oddl,  4  Blf.  156,  '36- 

16737.  A  plea,  to  a  scire /oettu  on  a  recogni- 
zance, of  a  former  judgment  in  same  caose  of 
action,  must  show  what  defense  in  first  action 
was,  and  that  it  involved  meritsof  case,  i^naev. 
Stale,  7  Blf.  206,  '44. 

16738.  Goods  of  tenant  indebted  to  landlord 
for  rent  were  sold  by  constable  on  execution  in 
favor  of  a  third  person,  landlord  proceeded  un- 
der statute,  and  proved  amount  of  rent  doe- 
Held;  in  a  suit  on  official  bond  of  constable,  for 
his  refusing  to  pay  rent  to  landlord,  that  jo>- 
tice's  judgment  was  conclusive  evidence  as  to 
amount  of  rent  due.  Hdd;  landlord,  in  sndi 
suit,  was  not  limited  as  to  sum  to  be  recovered. 
Darter  v.  -Slate,  5  Blf.  61,  '38. 

15789.  Debt  against  A  and  B  on  joint  note, 
alleged  to  have  been  executed  by  them  and 
their  deceased  partner,  C.  Plea,  nil  debit.  Bdd; 
jury  might  consider  suit  barred  by  a  former 
judgment  against  C  on  same  note.  iiaufarMiv. 
Beam,  6  Blf.  101,  '41. 

15740.  If  in  a  debt  against  A,  B  and  C,  aa 
a  Joint  and  several  note,  plaintiff  fails  m 
ground  that  note  is  invalid  as  to  C,  judgment 
will  be  no  bar  to  a  suit  against  A.  Stittskg 
Kirlmtarick,  8  Blf.  186,  '46. 

15741.  A  verdict  between  two  partieson  ok 
question  can  have  no  binding  effect  in  an  issse 
joined  l)etween  them  on  anouier.  Nor  will  Te^ 
diet  be  admissible,  unless  it  appears  desr  tliat 
same  point  vm  in  issue.  Id. 

15742.  If  the  vendor  of  goods,  sold  upon  a 
credit,  sues  before  purchase-money  is  dae,  ami. 
for  that  reason,  fails  upon  trial  under  general 
issue,  judgment  is  no  bar  to  a  subsequent  suit 
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after  the  parcluue  money  becomeg  due.  Kirk- 
ftUrickv.  Slinaley,  2-269,  '50. 

15748.  Wben  a  contract  is  several  as  well  as 
joint,  a  judgment  against  one  is  no  bar  to  a  sub- 
;8equent  action  against  all,  nor  is  judgment 
against  all  jointly,  a  bar  to  a  subsequent  ac- 
tion against  one  alone.  A  former  suit  was  upon 
a  joint  and  several  obligation  of  A,  B  and  C 
ji^DSt  all  three.  The  judgment  upon  issue 
made  determined  that  A  and^  were  not  jointly 
liable  with  C,  but  did  not  determine  that  A  was 
not  severally  liable  on  obligation,  which  was 
•question  in  second  suit.  Seld;  judgment  no  bar 
to  the  second  suit.  Id. 

15744.  The  fact  that  plaintiff  had  reoovered 
judgment  on  another  bond  against  other  per- 
sona, for  same  cause  of  actidn,  was  no  bar  to  suit. 
EUit  V.  Suae,  2-262,  '50. 

16745.  When  an  action  has  been  brought  for 
disturbance  of  a  certain  right,  and  a  verdict  ob- 
tained for  plaintiff  under  general  issue,  and  an- 
other action  for  disturbance  of  same  right  is 
commenced  between  same  parties,  general  issue 
bdng^eaded,  verdict  in  lormer  action  is  ad- 
misnble  in  second  action,  as  strong,  though  not 
conclusive,  evidence  to  sustain  plaintiff's  right; 
and,  also,  to  enhance  damages.  MUeav.  WiiigaU, 
«-458,  '66 ;  Holler  v.  Pine,  8  Blf.  176,  '46.  Ct. 
14-385. 

1 5746.  Plaintiff  having  bv  replication  alleged 
that  defense  had  been  pleaded  by  defendant  in 
a  former  suit  between  them,  and  then  was  deter- 
mioed,  and,  having  proved  filing  of  such  i^ea, 
that  it  had  been  lost  or  mislaid,  and  could  not, 
after  diligent  search,  be  fouiia,  could  give  its 
■contents  by  parol.  Sehwarti  v.  OtAimer,  4-109, 
'53. 

15747.  If  any  instrument,  or  even  record  of 
a  judgment,  be  lost  or  destroyed,  contents  may 
be  proved  by  paroL   Jadacoi  v.  Outturn.  2  Bll. 

228,  '29. 

15748.  Where  complaint  to  obtain  relief  for 
a  breach  of  a  contlKiiiiig  covenant  alleges  a 
-continuance  of  the  breach  down  to  the  com- 
mmcement  of  suit,  and  former  suit  pleaded  was 
immmenced  a  year  previously.  ifeW;  former 
soit  only  covered  prior  breaches,  and  hence,  that 
did  not  go  to  whole  cause  of  action.  And  an 
answer  alleging  a  former  recovery  for  same 
■cause  of  action,  is  bad  for  same  reason.  The 
covenant  alibied  to  be  broken  was  a  condition 
sabseqnent  to  a  conveyance  of  real  estate.  ifeU/ 
an  answer  setting  up  a  former  recovery,  but 
filing  to  allege  payment  of  judgment,  is  had : 
for  it  is  very  doubtful  whether  an  unsatisfied 
judgment  recovered  upon  a  breach  of  a  condi- 
tion subsequent,  is  a  waiver  of  the  right  to  en- 
force a  forfeiture.  XeaeAv.XAieA,  10-271, '58.  Cf. 

15749.  In  fjeefmeB^  previous  recovery  of 
defendant  against  plaintiff's  lessor  in  a  forcl- 
Me  detainer,  is  no  bar  to  the  suit.  Bmiin  v. 
im  Blf.  26, '18. 

15750.  Assumpsit  by  A  against  B  for  work 
and  labor,  and  goods  sold.  Plea,  a  former  re- 
covery. Replication,  nul  tiel  rtcord.  On  the 
trial,  B  ^roouced  the  record  described  in  his 
plea,  which  was  of  an  action  of  assumpsit 
brDQgbt  by  him  against  A,  in  which  non-as- 
sumpsit was  pleaded,  with  a  notice  of  set-off  for 
Tork  and  labor  and  goods  sold,  to  a  lara;er 
amount,  etc.,  and  in  which  B  recovered.  Hdd  ; 
-on  this  evidence  defendant  was  entitled  to  judg* 
meut  WoOw  v.  HouOon,  5  BIL  348,  '40. 


15751*  Debt  by  state  on  relation,  etc  ,  on  a 
justice's  bond  against  principal  and  his  sureties. 
Plea,  a  former  recoveiy  by  state  on  the  relation 
of  divers  persons,  etc.,  for  more  than  penalty. 
RepUcfttion,pre8ent  suit  was  first  Inglituted, 
etc  HUds  that  plea  was  good  and  replication 
bad.  SM€  v.  Fo^  5  Blf.  '4a 

15752.  Where  a  valid  judgment  exists,  though 
there  were  errors  in  proceedings,  it  may  be 
pleaded  as  a  former  aajudication  of  issues  in- 
volved.   Davenport  v.  Bam^t,  51-329,  '75. 

15758.  Any  party  to  an  aetlon,  between 
whom  issues  were  formed  and  determined,  may 
plead  a  former  adjudication  in  a  subsequent 
action  between  them,  though  there  may  be  oth- 
er parties  joined.  Id. 

15754.  In  an  action  by  a  junior  mortgagee 
to  foreclose  his  mortgage,  a  senior  mortgagee 
was  made,  and  appeared  as,  a  party.  Complaint 
alleged  that  said  senior  mortgage  was  paid. 
Saia  senior  mortgagee  "confessed  by  failing  to 
answer  or  deny  the  "complaint,"'  and  judgment 
was  rendered  thereon.  H^d;  such  proce^ings 
were  a  bar  to  a  subsequent  action  by  senior 
mortgMjee  to  foreclose  his  mortgage.  Id. 

15756.  A  mortgagee  of  chattels  brought  suit 
in  replevin  against  sheriff  and  attaching  cred- 
itors, and  after  filing  of  an  answer  and  certain 
pleadings,  following  proceeding  was  had,  ac- 
cording to  record  by  clerk  :  "This  cause  is  now 
submitted  to  the  court  for  trial,  as  to  the  valiie  of 
the  property  mentioned  in  the  complaint;  and 
the  court  having  heard  and  examined  all  the 
evidence,"  etc.,  •  *  •  "does  find  that  property 
mentioned  is  of  the  value  of,"  etc.,  •  •  •  ''and 
that  tlie  defendant  is  entitled  to  have  the  same 
returned  to  hini,"  or  to  recover  its  value;  "that 
the  defendant  recover  of  the  plaintiff,"  etc., 
damages  and  costs,  and  property  mentioned, 
etc.,  or  value  thereof,  etc.  Plaintiff  was  in 
court.  Sdd;  there  was  a  trial,  and  finding  on 
issues  Benerallr,  as  to  title,  statement  of  clerk 
that  trial  was  "as  to  the  value  of  the  property," 
to  the  contrary,  notwithstanding.  Lanaen  v. 
Qeorge,  4»-309,  74. 

15756.  A  contract  between  A  and  B  was 
made,  for  services  of  A,  for  a  certain  period, 
for  a  certain  consideration  per  quarter.  B  re- 
scinded and  abandoned  the  contract.  A  ob- 
tained a  judgment  against  B  for  salary  for  first 
quarter.  iMd;  this  no  adjudication,  no  bar  to 
future  actions  on  same  contract.  Sd.  Qm'$ 
pecanoe  Co.  v.  Eeerett,  61-543,  '75. 

15767.  The  legality  «f  the  organization 
of  a  tornplke  corporation*  including  suffi- 
ciency of  its  articles  of  association,  an  estimate 
of  cost  of  road,  and  requisite  amount  of  stock, 
are  questions  which  must  be  passed  upon  by 
commissioners  before  they  order  an  assessment. 
These  facts,  havinjg  been  lound  to  exist  by  them, 
can  not  collaterally  be  attacked.  BamJiiU  v. 
MiU  %mng,  «(c,  G.  B.  Co.,  61-354,  '76.  Ct. 
Evam  V.  (MemotU,  etc,  G.  B.  Cbv,  id.  160,  '76 ;  4«- 
96. 

15768.  When  a  material  question,  involved 
in  a  sulwequent  suit,  has  been,  under  proper 
issues,  determined  in  a  prior  action  between 
same  parties,  and  such  determination  does_  not 
appear  by  record,  it  mify  be  shown  by  extrinsic 
proof.  Bougher  v.  Scobey,  21-365,  '63 ;  Hargw  v. 
Goodman,  12-629,  '69. 

15759.  Apudgmentofdamagee  for  one  breach 
of  a  continuing  covenant  can  not  be  pleaded  as 
a  former  recovery  to  an  action  for  a  subsequent 
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breach  of  such  covenant  Leach  v.  Learh,  10- 
271  "58;  Bhck  v.  Ebner,  54-544,  '76.  Of.  Jfite 
T.  WinMie,  6-458,  '55. 

157tfO.  A  judgment  for  damages  arising  from 
a  breach  of  covenant  to  keep  in  repair  during 
one  portion  of  term,  can  not  include  damages 
for  a  aDbseqnent  portion  or  be  pleaded  a«  ret  ad- 
jv^eaia  for  damages  therefor  daring  aach  sabee- 
qnent  term.    Block  v.  Ebner,  mt^ra. 

15761.  When,  hy  mistake,  items  chai^^ble 
against  an  administrator  or  justice  of  peace, 
were  omitted  and  not  litigated  in  an  action  on 
bond,  they  may  be  recovered  in  another  action 
on  the  bond.  StaU  v.  BnUeh,  12-381,  '59  ;  Byr- 
het  V.  Slate,  8-248,  '51.  Cf.  Brandm  t.  JudaL 
7-546, '66;  Walker  r.  HauUony  b  W.  '40. 

15765.  A  judgment  in  an  action  for  treepasB 
on  certain  lands,  oefore  a  justice  is  no  bar  to  an 
action  in  ejectment.  Bargvtv.  Goodman,  18-629, 

15768.  A  recoTei7  of  a  Jndgrmeiit  against 

a  Justice,  for  failure  to  pay  over  monej'  col- 
lected, unless  satisfied,  is  no  bar  to  an  action  by 
state,  Bgainet  the  justice  and  his  sureties,  on  re- 
lation of  former  plaintiff,  ^on^  merits  of  first 
action  are  involved  in  second.  Bell  t.  JSitie,  7 
Blf.  33,  '43. 

16764.  VBder  the  B.  S.  '48,  the  holder  of 
a  Joint  note,  who  had  sued  makers,  had  a  return 
oinot  found  as  to  one  of  them  suggested  of  rec- 
ord, and  obtained  judgment  against  other  jmight 
afterward  sue  other  maker  upon  note.  Simi  v. 
Adanuon,  4-108,  '53.  But  he  must  set  out  and 
prove  facts  of  the  previous  suit.  Smi  Adam' 
•on,  2-641,  '61 ;  NuMaw  t.  Boaeh,  8-7^  '51. 

15766.  A  Judgment  In  a  suit  against  two 
persons  on  a  Joint  note,  rendered  against  one 
of  them  (the  other  not  having  been  found),  is  a 
bar  to  a  subsequent  suit  against  both  on  same 
note.  Ihvlor  v.  Claypool,  5  Blf.  557,  '41.  Cf.  Ken' 
nard  v.  Garter,  64r-31,  '78 :  Devol  v.  Halstead,  16- 
287,  '61 1  Cozy.  Maddux,  72-206,  '80. 

15766.  The  fln^  report  of  as  ontgoing  ad- 
ministrator, before  estate  has  been  settled  with 
approval,  and  discharged  by  proper  court,  are 
not  "  final  settlement,"  contemplated  by  sec.  116, 
2  B.  S.  '76,  537,  of  decedent's  estates  act,  and  are 
no  bar  to  an  action  on  such  administrator's  bond. 
i^rsoiMv.afi^/brd,  67-489,79:  Xonov.Sare,  67- 
677,  '79;  Fraimv.  MiUiam,  6»-123,'77.  (e.  E.  8. 
'81,  240^  2403.) 

15767*  It  is  only  where  the  same  qnestion 
has  been  determined  that  a  former  judnnent  is 
a  bar.  If  testimony  offered  in  second  suit  is 
sufficient  to  authorize  a  recovery,  but  could  not 
have  produced  a  different  result  in  first  suit, 
first  is  no  bar  to  a  recoverr  in  other,  although 
cause  of  action  is  same.  KirfaxUrick  v.  l^ingky, 
2-269,  '50;  /.  <fc  C.  it  Co.  v.  Oorife,  21-150,  '63. 
Cf.  Margus  v.  Goodman,  12-629,  *69;  Byrkel  v. 
State,  8-248,  '61 ;  Stale  v.  Bruich,  12-381,  '59. 

15768.  The  presumption  is  that  whatever 
matters  were  emoraced  by  issnes  in  a  case,  were 
determined ;  but  it  is  not  conclusive.  When  a 
former  adjudication  is  pleaded  and  relied  on, 
other  party  may  allege  and  prove  hv  parol  what 
questions  were  determined.  Botiorf  v.  Wi»e,  63- 
32,  '76 ;  Hargus  v.  Goodman,  mipra.  Cf.  /.  &  C. 
JR.  Co.  V.  Clark,  mpra  ;  Brandon  v.  Judah,  7-546, 
'66;  Walker  V.  HouUm,  5  Blf.  348,  '40. 

15769.  Where  A  and  B  are  sued  and  A  files  a 
separate  answer  under  sec.  676  of  code  (R.  8.  '81, 
1213),  not  in  natnre  of  a  cross-complaint  against 
B,  alleging  that  he  was  surety  and  B  was  prin- 


cipal to  contract,  B  can  not  form  Israe  on  soeh 

answer,  and  Judgment  of  court,  ordering  that 
property  of  ^  as  principal,  should  be  first  ex- 
hausted before  that  of  A,  as  surety,  does  not  «- 
top  nor  preclude  B  in  another  action  from  liti- 
gating and  determining  relation  of  principal 
and  surety.   Harvey  v.  Otbom,  55^635,  77. 

15770.  A  former  adjudication  in  a  suit  upon 
same  bond,  in  favor  of  defendant,  when  all^ief 
breach  was  a  fUInre  to  make  a  return  to  aa 
execution,  is  no  defense  to  a  second  action,  wherfc 
alleged  breach  for  a  Ihlse  return.  Wvnaiidim 
V.  State,  56-243,  '77. 

16771.  In  an  action  on  a  note  against  A,  B 
and  C,  all  were  duly  served  to  appear  and  an- 
swer complaint  of  D.  A  and  B  were  definlted 
and  C  filed  his  answer  and  cross-complaint 
against  his  co-defendant&^allc^ng  that  A  and 
B  were  principals  and  C  surety  on  note.  3to 
notice  whatever  of  such  cross-complaint  wis 
served  on  A  and  B.  Judgment  rendered  that 
property  of  A  and  B  be  first  exhausted  befops 
that  of  C.  Held;  judgment  as  to  suretyship  is 
void,  and  will  not  supporta  plea  of  fonneriaja- 
dication.  Joyce  v.  WhUa^,  57-550,  77. 

16772.  Action  on  note.  Answer  former  ad- 
judication with  a  transcript  of  record.  Reply 
that  eonrt  In  the  former  proceedings  had  m 
Jurisdlctiw  of  the  person.  Transcript  did  not 
contain  summons  and  did  not  show  saffirient 
notice  to  defendant.  Meld,'  reply  was  sufficient 
Judgment  was  a  nullity.  JDam  v.  Great,  57- 
493,^77. 

15778.  When  executor  or  administrator 
makes  his  final  settlement,  and  legatees  or  bein 
except  to  allowance  made  to  bim,  court  shonld 
bear  evidence  offered  to  sustain  question  raised 
in  regard  to  allowance.  The  judge  is  not  bound 
by  allowance  made  by  a  former  judge,  who 
made  such  allowance  in  absence  of,  and  witbont 
notice  to,  legatees  or  heirs,  and  without  any 
statement  made  by  executor  or  administrator 
under  oath,  as  required  by  section  148  of  act 
providing  for  settlement  of  decedents'  estates. 
{v.  B.  S.  ^81,  2396.)  CoUim  v.  Z^on,  58-374, 77. 

15774.  A  judgment  in  court  of  J.  F.  a^unst 
several  defendants,  who  are  within  jurisdiction  of 
court,  for  whom  summons  had  been  issued  by 
justice,  and  bad  been  returned  by  proper  con- 
stable "served  by  reading,"  more  than  three 
days  before  rendition  of  judgment,  on  a  note,  is 
a  recoverv  on,  and  a  meiver  of,  such  note.  It  is 
valid  and  conclusive,  ana  can  not  be  impeached 
in  any  collateral  action.  PrasUr  v.  Turner,  57- 
66,  '77. 

15775.  Action  by  A  againstB,  C  and  othen, 
before  a  justice  of  peace,  and  judgment  rendered 
against  B.  B  appealed  to  circuit  court,  where  A 
dismissed  his  action.  A  brought  a  second  suit 
on  same  subject-matter.  Hdd;  first  action  was 
not  a  bar  to  second.  Hdd;  hy  dismissal,  C  was 
not  released  from  his  obligation.  WhUxoorUt  t. 
&««■,  57-107, '77. 

15776*  In  an  action  for  damages  for  anUw* 
fully  taking  several  chattels,  an  answered  fa^ 
raer  adjudication,  as  to  a  part,  is  good  protonto. 
SwiUer  V.  Miller,  58-561,  '77. 

16777.  When  one  of  several  joint-maken  of 
a  note,  confesses  to  a  judgment  before  a  J. 
with  whom  note  had  been  left  for  suit,  and  who 
had  jurisdiction  of  others,  without  knowledge 
or  consent  of  pluntiff,  plaintiff  is  not  barred 
and  prevented  from  instituting  another  suit,  on 
same  note  against  other  co-makers,  anlest  l» 
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flhall  notify  and  consent  to  judgmeat  by  con- 
{ession.  Judgment  is  no  meiser.  Haggeriy  v. 
Jwiof,  58-151,  77. 

lo778.  When,  in  an  action  against  two,  a 
joint  judgment  vas  rendered  in  favor  of  defend- 
aatfl,  such  proceedings  will  be  a  bar  to  a  subse- 
quent action  against  them  severally  for  same 
subject  matter.  Richardson  t.  Jonea,  o$-240,  '77. 

16779.  An  action  was  broagbt  on  notes  exe- 
cuted by  A,  and  a  mortgage  executed  by  B,  to 
secure  said  notes.  Both  were  members  of  a  firm, 
B  acted  far  and  in  behalf  of  firm ;  firm  agreed 
to  pay  notes.  Id  said  action  a  personal  judg- 
ment was  taken  against  A  and  a  jud^ent  of 
foreclosure  against  B,  no  judgment  against  other 
membera  of  nrm.  Hdd;  that  in  such  proceed- 
iog,  a  judgment  could  have  been  taken  against 
alfmembers  of  firm,  and  sach  proceeding  and 
jud^ent  was  a  bar  to  a  subsequent  action 
against  any  member  of  firm,  for  same  subject 
matter.    Croebt/  v.  Jerolomon,  87-264,  '71. 

1&780>  It  is  only  those  matters  involved  in 
issues  made  by  pleadinss  that  are  considered  ret 
vdj^ieaia.    Duncan  v.  Moleomb,  26-378,  '66. 

16781.  Whenever  a  matter  is  adjudicated, 
and  finally  determined  by  a  competent  tribunal, 
it  is  considered  as  forever  at  rest.  This  princi- 
ple not  only  embraces  what  was  actually  deter- 
mined, but  also  extends  to  every  other  matter 
which  parties  might  have  litigated  in  case. 
fUckU  V.  FuchU,  1  Blf.  360,  '25:  (Wy  v.  Jerolo- 
mon, Bimra  ;  Bates  v.  Spooner,  4&-489,  '74 ;  Rich- 
ardsoa  v.  Jones,  58-240,  '77 ;  21-365 ;  50-410. 

15782.  Fruceedingswherein  there  was  atrial, 
while  jury  trying  same  had  retired  to  deliberate 
on  their  verdict,  a  dismissal  on  part  of  plaintifiTof 
action  without  prejudice,  by  leave  of  court, 
without  any  objection  on  part  of  defendant,  do 
not  constitute  a  former  adjudication  to  bar  an- 
other suit  for  same  matter.  There  was  no  verdict 
or  finding  on  issues  involved  on  which  any  ad- 
judication could  be  had.  Oarmikel  v.  Cm,  58- 
133,  '77. 

16788.  A  judgment  obtained  in  an  action  of 
trespass  against  a  railroad  company  for  taking 
land  without  legally  appropriating  it,  can  not 
be  considered  in  assessment  of  damages  in  a  sub* 
sequent  proceeding  by  company  to  legally  ob- 
tain an  appropriation  of  same.  L.  M.  A  B.  R. 
G).v.  MuTdock,  68-137,  '79. 

16784.  In  action  on  a  note,  against  makers, 
court  instructed  for  verdict  for  some  of  defend- 
ants. Held;  defendant  against  whom  verdict 
Was  found  could,  if  obliged  to  pay  judgment,  in- 
force  eontrlbatlon  in  a  subsiequent  action 
against  saeb  co-iefeHduits,  If  prinelpato* 

Forgey  t.  Fbnt  NaL  Bank  Qatbridge  Cily,  «6- 

las-Tg. 

lo785>  Action  by  assignee  of  a  tax  certificate, 
to  have  s  lien  declared  on  land,  for  purchase- 
poney  and  taxes  subsequently  paid ;  answer, 
that  prior  to  conveyance  t«  derendants,  their 
grantors,  for  purpose  of  adjudicating  plaintifi^s 
claim,  instituted  a  former  action  a^inst  them, 
recovering  judgment  (juieting  their  title,  etc., 
and  perpetually  injoiningplaintiffi  from  setting 
up  any  claim  to  land.  Hda!  on  demurrer,  an- 
swer, as  plea  of  former  adjadication,  good. 
Green  t.  Qlynn,  71-336,  '80. 

15786.  B,  a  county  superintendent  believing 
in  validity  of  act  of  March  9,  '75^  reducing  per 
dtera  of  county  superintendents,  filed  claim  be- 
fore board  of  county  commissioners  for  services 
at  ledneed  ratc^  vhich  was  allowed.  Discover- 


ing said  act  to  be  invalid,  be  afterward  filed 
claim  for  same  services  at  lawful  rate,  crediting 
former  allowance.  This  board  refused,  ifefo/ 
first  allowance  a  former  reeoverr,  and  bar  to- 

second  claim.    Bd.  Oon's  Hancock  Co.  v.  Binfordy 

70-  208,  '80;  Oaimbeil -r.  Bd.  Cam's  Monroe  Co.- 

71-  185,  '80. 

16787.  Board  of  county  commissioners  or- 
dered A  to  procure  fixtures  for  a  county  build- 
ing, at  specified  price.  A,  having  procured  them,, 
reported  to  board, showing  expenditure  of  larger 
sum  than  ordered.  Board  allowed  him  sum 
specified  in  their  order,  but  he  afterward  filed 
claim  forwhole  amount.  Hdd;  board  had  juris* 
diction  to  make  allowance,  and  it  was  a  for- 
mer recovery  and  bar  to  subsequent  claim.  Bd^ 
Corn's  Jaeksm  Co.  v.  AppiewkU^  62-464,  '78. 

Ifi788*  Bacovery  on  part  of  a  cause  of  action, 
whicb  is  divisible,  is  no  bar  to  action  on  other- 
part  ;  but  recovery  on  whole  cause  of  action,  of 
only  a  part  of  amount,  bars  a  suit  on  same^ 
cause  for  balance.  OampbeU  v.  Bd.  Corn's  Monroe  . 
Co.,  supra. 

15789.  Res  a^Jndlcata,  answer  of,  can  not 
be  good,  which  upon  its  face  shows  that  ques- 
tion asserted  to  have  been  litigated,  was  not 
litigated,  but  was  expressly  reserved  or  excepted 
from  judgment.  To  be  good,  it  must  affirma- 
tively show  that  question  wu  litigatedjor  could 
have  been  litigated  under  the  iasnee.  KnUnnger- 
T.  Brown,  72-I&6,  '80. 

15790.  A  decree  "saving  to  said  B  any  in- 
terests, if  any  he  held,  in  said  lands,"  shows  on 
its  face  that  intmsts  of  B  were  not  adjudicated. 
Id. 

15791.  Trial,  nader  statute,  of  rlykt  of 
property  taken  on  execution,  even  though  ap- 
peal be  taken  to  C.  C.,  is  not  conclusive,  but  only 
affects  remedy  against  officer ;  being  no  bar  to 
any  common  law  remedy  which  party  may  have 
against  any  other  person.  Cbber  t.  Jomaon.  1 
Blf.  533,  '23. 

16792.  Debt  against  administrator  of  A'on  a 
joint  and  several  bond  executed  by  A  and  B  to- 
plaintiff,  conditioned  for  performance  of  cove- 
nants. Flea,  that  intestate  was  only  surety  x 
that  plaintiff  had  agreed  with  B,  without  defend- 
ant's knowledg^to  take  judgment  by  confession 
against  B  for  $276,  in  a  suit  on  bond  then  pend- 
ing against  him,  it  being  a  lees  sum  than  plain- 
tin  pretended  he  could  recover;  and  to  take 
jud^enfc  against  present  defendant  for  costs  of 
an  action  then  pending  against  him  on  bond ; 
that  judgment  had  been  rendered  conformably 
to  this  agreement.  Held;  a  good  bar  to  action. 
Birler  v.  Brackeivridge,  2  Blf.  886,  '30. 

15798.  To  render  a  former  recovery  an  es- 
toppel toasubsequentsuit,  embracing  some  mat- 
ter in  controversy  with  first,  judgment  must  bo 
specially  pleaded  as  an  estopp^.  If  not  so- 
pleaded,  and  defendant  rely  on  general  issue, 
former  judgment  is  admissible  in  evidence,  but 
is  not  conuusive  bar.  Fieonel  v.  M'Kav,  2  Blf. 
465,  '31. 

15794*  A  debtor  was  dischaiged,  under  insol- 
vent law  of  Ohio,  as  to  imprisonment  of  body, 
from  a  debt  due  to  payee  on  a  note.  Parties 
resident  in  Ohio,  and  debt  was  there  contracted. 
Held;  debtor  might  plead  discharge,  so  far  as 
respected  imprisonment  of  his  person,  in  bar  of 
an  action  brought  against  him  in  this  state  on 
note  by  an  assignee  thereof.  Jhigh  v.  Bvttelf  2 
Blf.  366, '30 ;  B^A  v.  Biueel,  id.  394,  '31. 

1679«.  A  discharge  under  an  insolvent  law 
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■of  person  and  not  alter-acquired  property,  may 
be  pleaded  in  dischai^  ot  person  from  impris- 
onment, and  judgment  for  plaintiff,  if  plea  be 
supported,  is,  that  he  recover  his  debt,  eU:.,  to  be 
levied  not  on  person  of  defendant,  bat  only  on 
iiis  propertr.    Pagh  v.  Butad,  supra. 

15796.  Formera^ndlcttion  maybe  pleaded 
Tithout  a  timnacript  or  copy  of  judgment  thetein, 
-and  if  soch  be  filed  will  not  be  deemed  a  pwrt  of 
pleading.  JfeSktvmey  t.  Ctani^» 78-430, '80;  jfiitf 
V.  McKnight,  67-525,  '79. 

15797.  Such  pleading  need  not  allege  that 
4nch  judgment  remains  in  full  force,  unappealed 
from  and  unreversed.    MvU  v.  McKnighif  mtpra. 

15798.  If  judgment  was  reversed,  such  fact 
;8hou1d  be  replied.  Id. 

15799.  li  former  suit  was  disoontinoed,  or 
plaintifi'waa  non-enited,  or  for  any  other  cause 
there  has  been,  and  could  have  been  no  judg- 
ment of  court  on  matter  in  issuevproceedings 
are  not  conclusive.    MeSwemy  v.  Comey,  supra. 

15800.  The  point  determined  is  a  matter  of 
fact,  and  if  pleading  aver  an  adjudication  of 
such  point,  the  court,  on  demurrer,  can  not  go 
beyond  pleading.  Id. 

15801.  Where,  in  action  on  a  joint  note,  it  is 
answered  that  a  former  Joint  judgment  against 
:sarviving  makers  and  administrator  of  deceased 
maker,  was  still  in  force  against  said  admints- 
trator,  and  not  appealed  from  or  reversed  as  to 
him,  implication  being  that  as  to  surviving  mak- 
•ers,  such  judgment  had  been  reversed,  it  is  not 
*rror  to  exclude  from  jury,  record,  pleadings  and 
judgment  of  former  suit,  together  with  judgment 
of  reversal  by  S.  C,  such  evidence  being  irrele- 
Tant.   Odettv.  CbpenXer,  71-463,  '80. 

15802.  Case  of  ErnmoM  T.  QtrpaUer,  55-329, 
was  incorrectly  rejwrted,  judgment  of  S.  C.  re- 
versing entire  joint  judgment  agaiiut  all  de* 
feodants.  Id. 

15803.  In  action  on  a  joint  note,  it  was  an- 
swered that  a  former  joint  judgment  against  sur- 
viving makers  and  administrator  of  deceased 
maker  was  still  in  force  against  said  adminis- 
-trator,  and  not  appealed  from  or  reversed  as  to 
bim.  Mdd;  though  not  allied,  it  must  be  im- 
plied from  answer  that  such  judgment  bad  been 
reversed  as  to  surviving  makers.  Oddl  v.  Chr- 
jwnfer,  71-463,  '80. 

15804.  Under  the  statute  of  *07,  A  obtained 
writ  ad  quad  damnum,  with  view  to  erect  a  mill. 
Writ  duly  executed,  and  order  of  court  oV 
tained  authorizing  erection  of  dam.  Jury  aa- 
sessed  damages  in  favor  of  B,  who  owned  land 
above  dam.  Before  erection  of  dam,  B  sold 
land  to  C,  who  brought  trespass  on  case  against 
A  for  erecting  dam  and  thereby  preventing  him 
from  using  his  ford,  ife/d;  C  took  land  subject 
to  an  incumbrance  upon  it  in  bands  of  A; 
though  jury  had  miscalculated  as  to  qaaatum 
of  injury  B  would  sustain,  proceedings  under 
writ  was  a  bar  to  further  prosecution  against  A 
for  damages  sustained  by  B.  KtsAey  v.  TtoAir, 
1  BIf.  49^  *19.   CL  5  BIf,  37 ;  id.  113. 

15805.  Although  defendant  obtain  a  verdict 
and  judgment  in  an  action  against  him  for 
■slanderous  words,  plaintiff  may  sue  him  again 
for  other  words  spoken  previously  to  commence- 
ment of  first  action,  ifenwm  v.  Veateh,  1  BIf. 
370,  '26. 

15806.  Where  action  is  for  words,  chai^ng 
plaintiff  with  having  sworn  false  on  trial  of  a 
cause  wherein  A  was  plaintiff  and  B  defendant, 
a  former  judgment  for  defendant,  in  an  action 


for  saying  that  plaintiff  bad  sworn  false  ob 
trial  of  a  cause  wherein  B  wag  plainUff  and  A 
defendant,  is  no  bar.  Id. 

15807.  A  judgment  for  damages^  arising  fttm 
a  breach  of  covenant  to  keep  demised  premise* 
in  repair,  during  one  portloB  of  the  term, 
can  not  include  damage  for  a  subsequent  por* 
tioi^  or  be  pleaded  as  ra  a^tuHeata  for  damains, 
Uierefor  dartag  sneh  snbsequMt  teim.  Biodc 
V.  Ebner,  54-544,  '76. 

15808.  A  former  judgment  wholly  revened  in 
error,  is  no  defense  to  a  subsequent  suit  forsame 
cause  of  action.  Smock  v.  OraAom,  1  BIf.  314,  tL 

15809.  Debt  against  A  and  B  on  joint  and 
several  bond  for  payment  of  $515  in  U.  8.  bank 
notes.  Judgment  against  A  for  $124.81,  and  oa 
demurrer  to  declaration,  in  favor  of  BeU; 
covenant  would  afterward  lie  sMinst  B  aloaeea 
same  obligation.  Bramm  v.  &mL  1  Bll  882, 
'25. 

15810.  If,  in  replevis,  plaintiff  be  non-fluitcd, 

it  is  no  bar  to  another  action  of  replevin,  merits 
of  cause  not  having  been  tried.  This  is  common 
law.  Statute  of  Ed.  1,  prohibiting  seoond  re- 
plevin after  non-fluit,  is  not  in  force  here.  Dof- 
gett  V.  Bobitu,  2  BIf.  415,  '31. 

15811.  Action  was  commenced  against  A 
and  B,  on  same  note.  B  made  default.  A  made 
defense.  On  issue  formed  by  A,  cause  was  snb- 
mitted  to  court,  and  cause  was  taken  under  ad- 
visement On  next  day,  plaintiff  asked  leave  to 
dismiss  without  prejudice,  which  leave  wss 
granted,  and  judgment  was  rendered  for  defend- 
ant for  costs.  A  appealed  to  S.  C  Held;  M 
adjadicatloa  aad  no  defease  to  another  actum 
on  note.    WaUcerY.  Ht&er,  7S-16,  '80. 

15812.  Former  reeoTerr^  to  bewell  pleaded, 
must  show  them  is  an  identity  between  present 
and  former  cause  of  action ;  that  partiee  m  both 
actions  are  the  sam^  or  else  that  tb^  claim 
under  partiee  in  prior  action.  SleU  v.  ivf^  $$- 
209, 78. 

15818.  A  bad  been  released  as  suietyon  a 
guardian's  bond  for  B.  He  was  sued  for  a  de- 
fault or  misconduct  of  B  during  period  be  was 
surety  on  bis  bond.  HdA;  A  conid  not  plead, 
as  a  former  recovery,  a  judgment  fonneriy  ob- 
tained by  plaintiff  on  new  bond,  executed  after 
A's  release,  and  against  new  sureties.  State  v. 
i^u^  mpra. 

15814.  A  guardian  of  several  wards  gave 
l>ond  to  secure  Bis  trusts.  Each  ward  can  main- 
tain action  Uiereon.  Judgment  rendered  ta 
fiiTor  9i  one  ward  eaa  not  be  pleaM  la  bar 
to  another  salt  on  same  bond  by  another  waid, 
or  new  guardian  who  was  not  a  party  to  former 
action.    CoUm  v.  StaU,  64-673,  '78. 

15815.  The  rule  that  every  question  which 
might  have  been  litinited  in  a  cause  will  be 
presumed  to  have  been  decided,mean8  that  evor- 
thing  which  was  within  issues,  and  might  har^ 
been  proved  under  them,  will  be  presumed  to 
have  been  proved  and  adjudicated  upon.  Bat 
what  was  not  embraced  1^  issues,  though  issues 
broad  enough  to  embrace  such  matter  might 
have  been  made,  will  not  be  conclusively 
sumed  to  have  been  determined.  Gr^tn  v.  Wal- 
laee,  66-410,  '79. 

15816.  The  " splitting"  of  a  eanseof  Ac- 
tion does  not  mean  suing  upon  several  causes 
of  action  which  might  have  been  united,  but 
bringing  of  a  anit  for  a  part  of  a  sing^  cause  of 
action.  Id. 

15817.  In  an  action  of  replevin,  an  advene 
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jndgment  rendered  solely  for  failure  of  making 
A  proper  demand  for  surrender  of  goods,  is  no 
bar  to  a  subsequent  action  for  replerin  for  same 
goods.   Robertt  v.  Norria,  67-386,  79. 
1681 8>  In  an  action  by  a  mortgagee  to  fore- 

•cloee  his  mortgage,  certain  party  defendants 

.answered,  claiming  priority  over  mortgage  by 
virtue  of  their  judgments  on  mechanic  liens,  and 
that  mortgage  was  fraudulent  and  void.  Plaintiff 
replied  that  in  such  former  proceedings  to  en- 
force mechanic  liens  plaintiff  was  made  a  party 
and  answered,  setting  up  his  mortgage,  and 

•claimed  said  mortgage  to  be  a  first  Hen,  that 
issue  was  joined  thereon,  and  a  judgment  ren- 
dered declaring  his  mortgage  a  prior  lien  and 
that  the  land  be  sold  subject  to  said  mortgage 
for  payment  of  defendants  mechanic  liens.  Held; 
replj  good  as  a  former  adjudication.  Oreenup 
r.  Crooks,  50-410,  '76. 
1&818>  A  brought  suit  against  B  on  a  note 

■executed  br  B  to  C,  which  was  assigned  to  A 
without  indorsement  Prior  to  this  action,  A 
had  deliTed  the  same  note  to  a  justice  for  collec- 
tion, who  had  sued  on  it  and  obtained  judgment 
in  name  of  C,  payee.  Held  ;  no  error  to  admit 
Judgment  in  favor  of  C,  as  evidence,  though  not 

■conclusive,  of  a  former  adjudication.  HackU- 
man  v.  Harrison,  60-166,  '75. 

16820.  An  answer  of  former  recovery  must 
-show  that,  in  snit  in  which  judgment  pleaded 
was  rendered,  same  material  question,  on  which 
second  suit  depends,  was,  or  might  have  been, 
-decided.   Qriffin  v.  Wullaee,  60-410,  '79. 

16821.  Defendant,  in  suit  by  ugentof  county, 
appeared  and  confessed  judgment.  Held;  he 
•could  not  afterward,  in  error,  contend  that  suit 
should  have  been  brought  by  county  commis- 
sioners.  Bureh  v.  WhilUngton,  1  Btf.  348,  '25. 

16828»  Grantee  may  sue  Imiiedlate  or  re- 
note  gTaiitor,or  both,  for  a  breach  of  his  cove- 

aaitSf  and  a  recovery  of  an  action  against  one, 
without  satisfaction,  would  not  bar  an  action 
■against  other.    HfeQttre  v.  McClure,  66-482,  79. 

1682S.  A  satisfaction  of  one  jndgment  would 
probably  operate,  pro  taiUo,  as  a  satisfaction  of 
'Other.  Id. 

16824.  Suit  on  note,  and  to  foreclose  mort- 
-gage  securing  it.  Answer,  that  note  and  mort- 
gage were  executed  for  purchase-money,  and 
.  that  there  had  been  a  breach  of  covenants  of 
plaintiff's  deed  conveying  land  to  defendant,  in 
that  latter  had  been  kept  out  of  possession  by  a 
tenant  holding  under  former,  and  had  been  put 
to  expense  in  recovering  possession.  Tteplj  that 
matters  alleged  in  answer  bad  been  adjudicated 
in  an  action  bv  defendant  against  plaintiff,  on 
covenants  of  deed.  Plaintiffoffered  in  evidence 
transcript  of  pleadings,  proceedings  and  judg- 
ment in  former  action.  Held;  evidence  corope* 
-tent.  Heid;  as  all  matters  fairly  arising  under 
answer  might  have  been  determined  in  former 
action,  they  must  be  considered  "at  rest  for- 
ever."   Turner  v.  Allen,  66-252,  '79. 

16826*  A  and  B  were  sureties  on  a  note  for 
C.  In.  an  action  thereon  A  suffered  default, 
and  Bpleaded.  Judgment  was  rendered  against 
A,  B  and  C,  to  be  collected  first  of  prooerty  of 
A  and  G.  A  was  compelled  to  and  did  pay 
judgment.  HeU/  A,  in  another  proceeding, 
«ouTd  show  that  he  ana  B  were  co-suieties  and 
■obtain  contoibution.  QUheM  v.  Kimmer,  68- 
362,79. 

46 


16886.  Where  more  than  one  note  is  given 
for  purchase- money  of  property,  and  suit  is 
brought  on  first,  purchaser  may  set  up  breach  of 
warranty  as  against  note,  and  may  claim  a  judg- 
ment over ;  and  if  be  does  bo,  judgment  thereon 
will  be  a  bar  to  any  further  defense  for  such 
breach  to  remaining  notes ;  for  all  damages  sus- 
tained by  reason  of  breach  of  warranty  will  be 
presumed  to  have  been  passed  upon  under  issue 
so  formed.    Foster  v.  Konknghl,  70-123,  '80. 

16827.  In  action  on  an  !^]anction  bond, 
matter  going  to  merits  of  action  for  injunction 
b  presumed  to  have  been  adjudicated  oy  such 
action.   Sipe  v.  HoUiday,  62-4,  '78. 

15828.  Complaint  in  such  action  showed  that 
plaintiff  had  been  restrained  from  completing 
work  under  a  contract  with  county  commission- 
ers for  improvement  of  street  around  public 
square  of  county  seat,  which  restraining  order 
had  been  afterward  dissolved.  Held;  on  de- 
murrer, question  of  authority  of  commissionerB 
to  make  such  contract  did  not  arise,  as  it  must 
be  presumed  to  have  been  adjudicated  by  in- 
junction suit.  Id. 

16829.  Answer  in  such  action,  setting  up 
such  matter  only  as  goeato  merits  of  injunction 
suit,  is  bad.  Id. 

16880.  Where  answer  to  petition  of  an  ad- 
ministrator to  sell  land  to  pay  debts,  set  up 
former  adjudication  of  same  matter,  between 
same  parties,  wherein,  upon  merits,  it  was  ad- 
judged by  a  competent  court  having  jurisdic- 
tion, etc.,  that  liind  was  owned  by  defendants. 
Held;  such  former  adjudication,  though  erro- 
neous, not  having  been  appealed  from,  nad  be- 
come law  of  case,  and  answer  was  sufficient. 
Btrker  v.  Wright,  62-398,  78. 

16881.  Personal  judgment  can  not  be  ren- 
dered against  a  decedent's  estate  in  foreclosure 
of  a  mortgage  executed  by  decedent  when  his 
administrator  was  not  a  party.  Rodman  v.  Bod- 
man,  64-65,  78. 

16882.  Judgment  in  such  a  proceeding  will 
not  merae  note.  Id. 

16883.  The  residue  remaining  unpaid  after 
sale  of  property  may  he  filed  as  a  claun  against 
estate.  l£ 

16884.  Amount  of  judgment  is  not  binding 
on  administrator,  and  he  may  show  real  amoant 

due.  Id. 

16886.  When  it  was  made  to  appear  to  S.  C. 
that  notice  of  a  motion  to  reinstate  a  dismissed 
appeal  had  been  given  to  opposite  party,  the 
order  reinstating  the  cause  is  an  a4]ndlcated 
matter,  and  on  a  petition  for  a  rehearing,  no 
question  as  to  giving  of  such  notice  can  be 
given.   Bkdr  T.  Lammu,  61-499,  78. 

16886.  A  and  B  held  a  mortgage  on  certain 
chattels.  They  brought  an  action  of  replevin 
against  mor^^gors  and  parties  in  possession. 
Judgment  was  tor  defendants.  Hdd  ;  such  ad- 
judication was  not  a  bar  to  a  subsequent  action 
by  A  on  debt  and  to  foreclose  mortgage  on  same 
property.   ^ranwrT.  JfatfAeiM,  68-172,  79. 

III.  Criminal  Cases. 

See  Oriminat  Proaxlure  XVII. 

1&867.  If  in  a  criminal  case,  prosecuting  at- 
torney, after  evidence  and  ailment,  enter  a  nolle 
proaapd^  defendant  can  not  Wi  again  indicted  for 
same  offense.   Harier  v.  8taU,  8  Blf.  540,  '47. 
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1SS88.  Prosecution  in  C.  P.  for  a  riot  Evi- 
dence showing  that  defendant  had  been  con- 
Ticted  for  identical  riot,  before  a  justice  of  the 
peace,  it  was  AeU,  that  prosecution  in  C.  P. 
would  not  lie.    TriUipoY.  Slate,  18-360,  '59. 

15889.  Where  an  assault  and  battery  is  not 
gravamen  of,  but  merely  an  incident  occurring 
at,  a  liotj  a  final  judgment  in  prosecution  for  one 
of  offenses  may  not  be  a  bar  to  a  proeecutton  for 
other.     Wininger  v.  Stale,  18-540,  '59. 

15840.  Trespass  for  an  assault  aii4  bat- 
tery and  false  imprisonment.  Plea,  former  re- 
covery and  execution  against  a  joint  trespasser. 
Seid;  plea  waa  a  bar  to  action.  Davis  v.  fSeoU, 
1  Blf.  169,  '22. 

15841*  It  has  never  been  held  offenses  of 
equal  grade  can  merge  one  in  other.  If  both 
are  misdemeanon,  or  both  felonies,  there  can  be 
no  answer.  In  such  cases  defendant  can  not  be 
twice  punished  for  same  offense.  He  can  not 
choose  offense  for  which  he  should  be  tried. 
Where  same  facts  will  make  out  a  case  under 
either  statute,  and  state  has  elected  under  which 
she  will  proceed,  and  defendant  has  been  coo- 
Ticted  or  acquitted,  this  Is  a  bar  to  a  further 
prosecution.   ifamO&m  v.        8^280,  71. 

15842.  The  omission  to  include  in  the  indict- 
ment other  articles,  stolen  at  same  time,  and 
forming  a  part  of  single  offense  chaived,  is  not 
an  error  of  which  defendant  can  complain,  as  an 
acquittal  under  such  an  indictment  would  be  a 
bar  to  any  subsequent  prosecution  for  any  part  of 
offense.    Laupher  v.  ^ate,  14-327,  '60;  4S^-335. 

15848.  An  Indictment  for  stealing  horses  did 
not  include  saddles  and  bridles  stolen  at  same 
time.  A  conTictlon  for  stealing  former,  is  a  good 
defense  to  a  prosecution  forst^ing  latter.  State 
can  not  spill  up  a  crime.  A  prosecution  for  a 
part  of  a  single  crime  bars  another,  based  on 
whole  or  a  part  of  same  crime.  Jaekton  v.  Slate, 
14-327,  '60. 

15844.  A  nersoo,  after  having  been  convicted 
of  an  affray,  before  a  court  of  competent  juris- 
diction, can  not  be  convicted  of  an  assault  and 
battery  for  the  same  act  as  gave  rise  to  his  con- 
viction of  affray.   Fritx  v.  ^lie,  40-18,  72. 

15845*  The  state  can  not  be  heard  to  say 
that  same  act  constitutes  different  offenses,  and 
obtain  two  convictions  therefor.  Id. 

15846.  If,  upon  an  Indictment  for  murder  in 
first  d^|;ree,  defendant  is  found  guilty  of  an  In- 
ferior grade  of  homicide,  without  saying  any- 
thing as  to  higher  grade,  defendant  is  acquitted 
of  higher  grade.   Ona  t.  &aie,  42-420,  73. 

15847.  Where  several  person  are  kitted  by 
same  act,  defendant  after  ne  has  been  convicted 
or  acquitted  for  killing  one  can  not  t>e  indicted 
for  killing  others.    Action  is  but  one  crime  Id. 

15848.  By  reversal  of  a  judgment  which  re* 
salts  in  a  new  trial,  defendant  is  placed  in 
same  position,  as  if  no  trial  had  been  had. 
Former  verdict  can  not  be  referred  to.  Ex  Rarte 
BrwUey,  48-548, 74. 

15849.  The  burden  of  prorlnga  former  ad- 
judication of  same  identical  offense,  on  trial  in 
criminal  action,  is  on  defendant.  Cboperv.  Slaic, 
47-61,  '74. 

15850.  Thedefendantbad  l>een  indicted  three 
times  for  selling  lit^uor  to  a  minor  and  tried  on 
two.  -He  was  convicted  on  one  and  acquitted  of 
one,  for  reason  that  sale  wa»  made  by  his  son 
without  his  authority.  Evidence  in  third  trial 
was  that  minor  had  purchased  of  defendant  two 
or  three  drinks.   Evidence  was  not  clear  that 


drink  which  was  offense  In  third  trial  was  sanir 

as  one  in  a  former  trial.  Held;  a  verdict  of 
fcuilty  will  not  be  reversed.  Id. 

15851.  On  trial  of  an  indictment  for  an  as- 
sault and  battery,  defendant,  in  order  to  prove 
a  former  conviction  liefore  a  justice  for  thesime 
offense,  may  introduce  a  transcript  of  justice's- 
record  showing  defendant's  conviction  of  ofieoae, 
though  transcript  do  not  state  that  same  person, 
present  at  commission  of  offense,  was  ezamtiwd 
as  a  witness,  etc.  But  whether  transcript  b  saffi* 
cient,  prima  facie,  to  sustain  defense,  fnon.  Facta, 
relative  to  evidence  given  at  trial  before  justice, 
may  be  proved  by  parol.  Gowiy  v.  SMe,  4  Blf. 
548,  '38 ;  Stale  v.  aOmner,  4-299,  '53. 

15852*  Where,  in  a  proeecottOB  for  bu- 
tardj,  the  defendant  is  mscharged,  etc»  on  ac- 
count of  failnre  of  relator  to  appear,  jaapomt, 
not  being  upon  merits,  is  not  a  bar  t»  mrtfaer 
prosecution.   Slate  v.  Barbour,  17-526,  'ffl. 

15858*  A  person,  chaived  before  a  iostice 
with  beiuj^  fatner  of  an  illegitimate  child,  vsb,- 
on  examination  of  the  mother,  discharged. 
Hdd;  discharge  no  bar  to  a  subsequent  prosecu- 
tion. A  former  aeqaittal,  to  be  a  bar  to  a  sob- 
seqaent  suit  or  prosecution  for  same  matter, 
Kost  be  a  legal  discharge  by  Indgaeat « 

trial.  I>aru  V.  State,  6  Blf.  494,  '43. 

15864.  The  fWct  that  a  party  reeognlied 
tor  a  crime  by  a  Justice  has  oeen  subsequently 
recognised  by  same  justice  upon  another  charge, 
for  a  matter  which  was  a  part  of  same  transac- 
tion, will  not  discharge  fint  recognisanob  8Ue- 
V.  Shav},  4-428,  '53. 

15855*  On  trial  of  defendant  for  retailing' 
liquor,  he  offered  in  evidence  record  of  a  tomtr 
conviction  for  retailing  as  evidence  of  a  convic- 
tion for  same  offense,  but  evidence  given  at  trial 
was  not  set  out  in  record.  Prosecutingwitnen- 
testifiedthat  he  had  bought  liquor  from  defend- 
ant by  a  less  quantity  than  a  quart  several  timeir 
but  that  he  did  not  know  and  could  notdistioctly 
recollect  that  time  to  which  he  then  testified  vis 
any  other  or  different  from  time  testified  to  by 
him  in  said  case  in  which  defendant  had  been  cmk 
victed ;  but  he  farther  stated  that  place  where 
liquor  was  sold  was  supplied  with  suitable  bot- 
tles, liquors,  and  fixtures  for  a  bar;  and  that 
about  time  of  selling  in  question,  for  a  period 
of  four  weeks,  he  baa  drank  at  that  bar  habitu- 
ally, some  days  as  often  as  three  or  four  timv 
a  day.  Held;  jurv  were  authorized  to  infer 
that  offense  chatvea  was  different  from  that  oo 
which  he  had  before  been  convicted.  WiUardr. 
Staie,  4-407, '53. 

15856.  On  trial  for  assault  and  battery,  de- 
fendant may  give  in  evidence  a  transcript  of  a 
justice  setting  forth  a  conviction  for  an  assault 
and  battery  upon  same  party ;  but  unless  traos- 
actions  be  identified,  it  will  be  but  a  link  in 
chain  of  evidence  going  to  show  a  former  con- 
viction.   MarthaU  v.  SlaU,  8-498,  '50. 

15857.  An  acquittal  on  indictment  for  bw^ 
lary,  with  Intent  to  eommit  a  laneny,  docs 
not  embrace  an  acquittal  of  larceny.  Slate  v. 
ITanwr,  14-672, '60, 

15858*  At  common  law,  a  defendant  indicted 
for  a  felony,  could  not  be  convicted  of  a  misde- 
meanor. {Stale  V.  Kennedy,  7  Blf.  233,ovemiled.) 
GiUamie  V.  SlaU,  9-380,  '57.  Cf.  60-223;  65-282. 

15859.  A  luMe  proaequi  to  whole  declaratiim 
has  the  effect,  not  of  a  retraxit  but  of  a  discon- 
tinuance, and  is  no  bar  to  a  subsequent  suit  for 
same  cause.  Lambert  t.  Scm^ftd,  2  BU.W,'^ 
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15860>  A  coDvicttoQ  for  a  riot,  upon  regular 

ftroceedings  before  a  justice,  bars  a  prosecution 
or  same  offense  in  C.  P.  C.  Tritlipo  v.  Stale,  10- 
343,  '58.   Cf.  Bruee  v.  Slate,  »-206,  '57. 

16861.  Discharge  of  jury  in  a  criminal 
iction,  for  reason  of  their  insbilitj  to  agree, 
wttkont  consent  and  in  involunta^  absence  of 
defendant,  will  bar  a  subseqaent  action  forsame 
oSense.  SuUe  r.  WHmm,  £0-487,  75.  Cf.  Kngea. 
v.Stak^^ni,  '74. 

15862>  It  would  be  no  bar  if  defendant  had 
been  present  in  court,  even  though  he  had  ob- 
jected to  discharge,  unless  he  had  shown  some 
good  ground  way  jury  should  not  be  dis- 
chan^.   Slate  v.  NOtoa,  20-366,  '66. 

1m68.  And  when  he  consents  to  such  dis- 
charae.  MeCorkU  v.  Stale,  14-39,  '59 ;  Slate  v. 
Wamire,  10-357,  '61 ;  Wriaht  v.  Stale,  5-290,  '54 ; 
MHUr  V.  Suae,  8-325,  '56;  Seeae  v.  Staie,  8-416, 
'56. 

1S864.  Indictment  for  running  "a  mare"  at 
s  race.  Evidence  is  not  admissible  that  he  had 
already  been  convicted  of  running  "  a  horse  "  at 
•och  race,  which  was  same  animal.  Cbnwnr  t. 
aiaU,  4-94,  '53. 

16805.  A  was  convicted  of  an  assault  and 
battery  before  a  jostice.  Before  J.  P.  an  insnffi- 
cient  affidavit  lor  offense  was  filed ;  a  warrant 
for  defendant  was  issued ;  defendant  appeared 
and  pleaded  guilty ;  witnesses  were  examined 
for  defendant;  trial,  conviction  and  judgment 
were  had  ;  no  subpoena  was  issued  for  party  in- 
jured, nor  was  such  party  present,  nor  was  state 
represented  by  attorn^.  ZfeAf  /  conviction  was 
a  bar  to  another  action  for  same  offense.  Staie 
T.  Gwrae,  58-434,  '76. 

158o0*  A  conviction  on  a  defective  indict- 
ment or  affidavit,  is  a  bar  to  any  subsequent 

Erosecntion  for  same  offense.  IVitt  v.  Slate,  40- 
8,  '72. 

1%867.  Former  conviction  or  acquittal  is  ad- 
missible under  general  issue.  Brinkmm  v.  Slaie, 
67-76,  77. 

IfiSOS*  Two  indictments  aninst  defendant, 
each  charging  an  unlawful  sale  of  liquors  on 
same  day  to  same  person,  on  trial  of  first  defend- 
ant was  oonvicted.  On  trial  of  second,  same  ev- 
idence was  introduced  as  on  first,  to-wit:  two 
unlawful  sales  by  defendant  to  same  person.  State 
had  not  elected  on  which  sale  trial  of  first  in- 
dictment rested.  Defendant  proved  such  former 
conviction.  Hdd;  defendant  had  once  been  in 
jet^iardy,  and  such  convicUon  was  a  bar  to 
second  trial.  Id. 

15809.  Former  acquittal  on  indictment 
dialing  defendant  with  murder  of  unborn  child 
by  use  of  an  instrument  intended  to  produce 
miscarriage  by  mother,  is  no  bar  to  indictment 
for  an  attempt  to  cause  such  miscarrinee  by  use 
of  same  or  uiy  other  means.  Slaie  t.  SUkr.  06- 
282,79. 

16870.  Former  recorery  does  not  mean  a 
deeision  upon  a  motion.  Thimpeon  v.  Dotv,  78- 
336,  '80.  f 

15871*  In  criminal  prosecutions,  error  will 
Ue  on  behalf  of  state,  except  where  defendant 
has  had  a  verdict  and  judgment  of  acquittal,  or, 
at  least,  has  been  put  on  trial.  State  v.  Daily, 
0-9,  '64. 

15872.  Former  coniictlon  or  acquittal  of 
an  offense  which  necessarily  includes  a  lesser  de- 
gree or  another  offense,  is  a  bar  to  subeequent 
prosecution  for  either  of  latter.  .State  v.  BaUar 
ieiijA,  00-223, 7ft. 


16878*  It  is  not  error  in  a  criminal  prosecu- 
tion to  refuse  to  admit  in  evidence  record  of  a 
trial  and  acquittal  of  defendant  in  anothcV 
prosecution,  uncoupled  with  any  offer  to  prove 
that  it  was  same  offense  for  which  he  was 
belnar  tried.  Pmehee  t.  Staie,  08-399,  78. 

15874*  Assault  and  battery  on  A  at  a  ball, 
during  an  excitement,  is  one  offense,  and  an  as- 
sault and  battery  on  B  during  same  excitement 
was  another.  Conviction  for  one  will  not  bar 
the  other.    Qreaiwood  v.  StaU,  B4-250,  '78. 

15875*  A  dischaive,  by  a  justice,  of  defend- 
ant charged  with  felony,  is  no  bar  to  a  sukiee- 
qaent  prosecution  for  same  offense.  Stale  v. 
HaUabmMh,  00-223,  79. 

16870*  Nor,  in  such  case,  is  a  conviction  by 
a  justice  such  a  bar,  even  though  judgment  be 
rendered  with  consent  of  prosecuting  attorney. 
Staie  v.  Moroan,  62-36,  '78. 

16877*  A  conviction  or  an  aci^uittal  of  a  sim- 

Ele  assault  and  battery,  before  ajustice  does  not 
ar  a  subsequent  prosecution  for  same  assault 
and  battery,  with  intent  to  commit  a  felony. 
StaU  V.  Hatlabough,  aapra. 

15878.  If  state  fail  to  prove  intent,  former 
adjudication  will  avail  defendant.  JdLf  Ayanfv. 
State,  72-400,  '80. 

16870.  Where  an  offense  is  committed  witii- 
in  view  of  a  J.  P.,  and  he  tries  and  convicts  of- 
fender, no  complaint  having  been  filed,  such 
convletton  is  a  nullity,  and  Is  no  bar  to  a 
trial  for  same  offense  in  common  pleas.  Brian 
V.  Staie,  12-369, '69.  Cf.  Slate  v.  OdeU,  8  Blf. 
396,  '47. 

15880.  Former  eonTicttou  or  aeonlttal  be- 
fore a  justice,  of  simple  assault  and  battery,  is 
a  bar  to  subsequent  prosecutioo  for  same  cause. 
Stale  V.  Hattabough,  60-223,  '79 :  Slate  v.  MeCory, 
2  Blf.  5,  '26. 

15881.  Former  eonrlctton  can  be  proven 
under  the  general  denial.   Bryant  v.  State,  sapra. 

15882.  Where  a  person  has  fraudulently 
procured  himself  to  w  complained  of  before  a 
justice,  for  an  assault  and  battery,  and  to  be  ar- 
rested on  a  warrant,  and  has  voluntarily  sub* 
mitted  to  a  conviction,  for  purpose  of  avoiding 
effect  of  a  subeeauent  complaint,  made  by  in- 
jured party,  whicn  he  believed  or  had  reason  to 
believe  would  be  made  against  him,  such  con- 
viction, thus  procured,  would  be  no  bar  to  a 
subeequent  indictment  for  same  offense.  Wat- 
kitu  V.  State  68-427,  '79 

16883.  It  can  haidl^  be  believed  that  any 
man  would,  in  good  faitli,  institute  a  criminal 
proceeding  against  his  own  son.  Id, 

15884.  But  if  legal  penalty  was  an  exact  and 
certain  one,  and  person  thus  carrying  on  cause 
against  himself  nad  actually  home  it  in  full 
not  merely  in  part.  State  would  have  suffered 
nothing,  and  so  judgment  would  not  be  deemed 
in  law  fraudulent.  Id. 

16886.  Where  punishment  was  a  fine  "not 
exceeding  $1,000,  to  which  may  be  added  im- 
prisonment not  exceeding  six  months,"  it  can 
not  be  said  to  be  exact  and  certain.  Id. 


FORMS  IN  PI«BADING. 

16886.  Statutory  ftvms  need  not  be  used, 
but  are  sufficient  in  all  cases  where  applicable. 
Sh^  V.  JwnAoHer,  27-36,  '66. 
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FORNICATION. 

Sn  AdaUery. 

15887.  Fornication,  though  a  common  law, 
is  not  a  statatoiy,  offense.  Suoe  v.  Jolnum,  49- 
85,  79. 

15888>  Fornication  is  not  a  criminal  offense 
under  state  law.    Wibon  r.  Samett,  45-163,  '73. 

15889,  Under  section  21,  act  of  Jane  14,  '52 
(2  R.  S.  '76,  p.  466),  fornication  iea  crime,  though 
not  defined,  (v.  R  8.  '81, 1991.)  Hood  v.  iSbUe, 
6ft-263,  '77. 

15890*  Fornication,  to  constitute  a  public  of- 
fense, must  be  open  and  notorious.  StaU  t. 
Joktuon,  69-85,  79. 

15891*  But  the  mere  act  of  fornication  or 
adultery  is  not  indictable.  Lumpkim  v.  Juttiee, 
1-557, 

15892.  An  Indictment  against  an  unmar- 
ried man  for  living  in  open  and  notorious  for- 
nication, need  not  aver  the  woman  lived  with 
to  he  unmarried.  State  v.  Qooeh,  7  Blf.  468,  '45. 

16808*  Fornication  is  an  unlawful  inter- 
course between  a  man,  married  or  single,  and 
an  nnmarried  woman.  Bood  t.  State,  6^263, 
77. 

15894.  A  having  procured  an  illegal  dl- 
TOrce  from  B,  had  a  pretended  marriage  with 
C,  and  lived  with  C  as  his  wife.  Held;  A  still 
remained  husband  of  B ;  that  marriage  with  C 
was  a  nullity  and  that  A.  committed  offense  of 
fornication.    Hood  v.  .Skate,  56-263.  '77. 

15896.  He  can  not  be  excused  by  his  inten- 
tions. He  intended  to  perform  acts  he  did  per^ 
form.  He  is  charged  with  notice  of  legal  con- 
sequences. Id 

15896.  An  affidavit  charging  a  petson  with 
living  in  open  and  notorious  adultery  or  forni- 
cation must  allege  a  living  together.  Occa- 
sional illicit  intercourse  between  defendant  and 
the  woman  named  is  not  sufficient  ground  for 
charee.   £Srate  v.  QartreU,  14-280,  '60. 

15897.  Information  charged  that  defendant 
lived  in  open  and  notorious  fornication  from 
September  20,  '68,  until  October  25,  '59.  The 
amdarit  upon  which  information  was  based 
charged  offense  from  October  20,  *58,  until  Sep- 
temMr  26,  '59.  Held;  information  was  good. 
Sm  T.  Baeordj  16-111,  '61. 

15898.  Indictment  chaiged  defendant  with 
living  in  open  and  notorious  fornication  with 
one  •  •  *  unmarried,  from  27th  day  of  Octo- 
ber, '67,  until  16th  day  of  April,  '73, "  he  having 
concealed  the  fact  of  said  crime,  until  the  30th 
day  of  May,  *77,  by  publicly  acknowledging  and 
claiming  the  said  — :—  (person)  to  be  his  wife." 
HtJd;  offense  is  barred  by  statute  of  limitation. 
Hiddf  acknowledgment  that  she  was  his  wife 
is  not  a  positive  act  concealing  fact  of  crime  of 
open  and  notorious  fornication.  Robinson  v.  SuUe, 
57-113,  '77. 

16899.  Sec.  21,  2  B.  S.  '76,  466,  (v.  R.  S.  '81, 
1991).  Indictment  charged  that  defendant  "  on 
the  1st  dav  of  September,  '76,  at,"  etc,  *'  and 
from  that  day  until  the  Ist  day  of  March,  '78, 
in  said  county,  unlawfully  lived  in  open  and  no- 
torious fornication  together  with  one  E  E,  a 
woman,"  etc.  ^e^d;  good.  Need  not  arer  that 
woman  was  unmarried.  The  sexual  intercourse 
need  not  be  averred.  Fornication  is  sexual  in- 
tercourse  between  a  man,  married  or  Bingle,  and 
an  unmarried  woman.*  tSbife  T.iSEtgiAeM,  66-542, 
78. 


FRANCHI8B. 

Set  OorpanHangyiL 

15900.  A  ferry  franeliise  may  be  kit  by 

non  user,  and  in  consequence  of  the  exercise  u 
an  adverse  right  by  other  parties.  City  J^fenoit- 
nUe  V  Steam  Ferry-boai,  etc.,  85-19,  '70. 

15901.  If  those  entitled  to  a  feny  franchise 
have  lost  such  right  by  turn  user,  their  assignee 
can  acquire  nothing  by  a  purchase  thereoi  K 


PRAVD. 

Su  Stalvie  ^  Fhctub. 

T.  What  Comtituies;  Eeidenee. 

II.  Remedy;  Omplaiat;  Angwer. 

III.  PleadinQ. 

IV.  Oaveai  Sfrntor. 

V.   Scienter;  OoneealmeaL 
YI.   DUigenee;  J^vie  <^ Limtatiimt. 

L  What  Coiutitntcs}  Erldenoe. 

15902.  RepresentatlonSfto  beflrandolwtr 

must  be  made  concerning  existing  facts.  Prom- 
ises to  be  performed  in  future  though  fraadn- 
lently  made  and  afterward  broken,  do  not  coo* 
stitiite  fraud.    Buri  v.  Bowtet,  69-1,  '79. 

15908.  They  must  be  as  to  a  material  fact, 
and  made  under  such  circumstances  that  other 

5 arty  has  a  right  to,  and  does,  rely  upon  them. 
enkitu  v.  Lmg,  19-28.  '62.  Ct  68-120;  Xorgn 
V.  Snapp,  7-537,  '56. 

15904.  Plea,  in  a  suit  by  assignee  against 
maker  of  note,  that  note  was  given  as  part  con- 
sideration of  purchase  of  a  patent,  which  seller 
represented  would  be  valuable  to  defendant  in 
connection  with  his  trade  as  carpenter,  that  it 
was  not  valuable,  etc.  Hdi;  plM  bad.  Xoiidfli 
T.  Birt,  4-566,  '53. 

15905.  Misrepresentations  as  to  Ic^lefitettrf 
a  written  instrument  does  not  constitute  frtod. 
Chdfelter  v.  HuleU,  72-137,  '80. 

15906.  Frandwithoutlqjnry isneveravail- 
able  as  a  defense  in  equity.  If  a  contract  for 
sale  of  land  was  to  be  executed  on  Dec.  25,  '67, 
and  money  then  paid,  and  by  fraud  date  in  con- 
tract was  made  Dec.  25,  '68,  and  party  commit- 
ting fraud  offered  to  execute  contract  and  ten- 
dered money  Jan.  23,  '68,  no  damage  was  done 
by  fraud,  of  which  any  advantage  could  be  taken 
or  by  which  a  defense  could  be  made.  Jfeyerv. 
Ye$ser,  82-294,  '69. 

15907.  Where  plea  to  action  on  writing  ob- 
ligatory is,  that  writing  was  obtained  by  fraud, 
ontu  is  on  defendant.  Rogen  t.  WorUt,  4  BU. 
186,  '36. 

15008.  ToauthoruEearesciBBionof  acootraet 
on  ground  of  fraud,  there  must  be  an  injor^ 
shown  as  to  result  of  that  fraud.  SieceUng  v. 
lAtder,  81-13,  '69.    Cf.  CSirry  v.  Keyaer,  80-214, 

'68. 

16909.  Fraud  without  damage  is  no  cause  of 
action  ordefense.  lVt^v.i7biran^l6-169,'60; 
Branham  v.  Record,  42-181,  '73. 

15910.  When  a  co-defendant  was  influuced, 
by  fraudulent  representations  and  promises  of 
plaintiff,  to  dismiss  action  as  to  him,  not  hav- 
ing a  cause  of  action  against  him,  not  to  appear 
and  contest  case,  and,  after  rendition  of  judg- 
ment, and  within  time  in  which  he  might  have 
opened  up  and  set  aside  judgment,  was  infla- 
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enoed  not  to  n-ofen  judgment  hy  rapresenta- 
tioDi  of  said  plaintiff,  that  taking  of  judgment 
was  a  mistake,  and  07  promises  to  release  and 
discharge  him,  and  alter  decease  of  such  plain- 
tiff, and  ten  years  after  such  action,  administra- 
tor of  such  plaintiff  issued  an  execution  on  said 
judgment,  and  caused  same  to  be  levied  on  lands 
of  such  defendant,  such  defendant  can  injoin 
collection  of  said  judgment,  as  said  plaintiff 
and  Ms  administratots  are  estopped  from  en- 
forcing it.   Johaton  v.  Umencm,  30-435,  '68. 

15911.  As  representations  and  fraud  of  said 
plaintiff  caused  delay,  administrators  can  not 
complain  of  delay  of  defendant  in  maintaining 
his  rights.  Id. 

Ibvlit  A  was  about  to  commence  proceed- 
ings, within  statutory  time,  to  open  a  judgment 
taken  by  fraud  against  him  in  hia  absence  from 
state,  and  without  his  knowledge,  when  Jndg- 
ment-plaintiff  promised  to  enter  satisfaction  of 
Judgment  in  consideration  that  A  would  not 
prosecute  proceedings  for  such  relief,  and  not 
press  collection  of  a  demand  held  by  him  against 
said  plaintiff.  A  performed  his  part  of  agree- 
ment.  Hxldf  all  conditions  of  an  estoppel  ap- 

r.  Such  judgment  can  not  be  enforcea  against 
8bm  T.  Lemnan,  28-97,  '67. 
15918.  The  proprietor  of  city  lots  induced 
certain  parties  to  purchase  them,  by  represent- 
ing infer  a/ia,  that  he  had  sold  certain  other  lots 
in  neighborhood  at  a  certain  price;  whereas,  in 
fact,  he  had  sold  lots  for  mucn  less.  Held  ;  rep- 
resentation was  sufficient  ground  for  rescission  of 
contract.    Kertz  \.  Duntop,  13-277,  '59. 

Id914a  A  false  representation  that  a  street 
was  to  be  laid  out  by  A,  which  would  afford  di- 
rect  and  convenient  access  to  lots,  was  held  to 
be  equally  material  as  to  subject-matter,  though 
perhaps  not  sufficiently  8peci6c  in  terms.  Id. 

I&vl5*  This  case  is  distinguished  from  Ormk 
T.  Cbfc,  10-485,  '58,  and  Bartim  v.  Simmtms,  14- 
<9,  '59,  in  that  they  affected  representations  as 
to  market  vtUue,  and  this  was  as  to  actual  sales  of 
certain  specified  lots.  Id. 

15918.  Where  representations,  as  to  superi- 
ority of  a  patented  machine,  and  demand  tor  it, 
are  confined  to  general  statements,  or  expressions 
of  opinion,  upon  facts  equally  within  knowl- 
edge, or  open  to  reasonable  inquiry  of  either 
party,  a  right  to  rescind  a  contract  of  purchase 
of  a  patent  could  notarise,  as  a  matter  of  course, 
because  of  falsity  of  such  representations.  Qai- 
Imv.Newa,  19-118,'^. 

16917.  Representations  touching  existence 
of  circomstances  connected  with,  and  terms  of, 
contracts  at  various  places  for  manufacture  and 
■ale  of  a  patented  machine,  are  such,  that  law 

§ resumes  party  making  them  (in  this  case  ven- 
or  of  patent)  to  be  fully  cognizant  of  their 
truth  or  falsity ;  and  such  representations  hav- 
ing relation,  in  this  case,  to  income  derived 
wm  machine,  and  to  private  contracts  to  which 
other  contracting  parties  (the  vendees'of  the 
patent)  were  strangers,  they  were  not  open,  as  a 
matter  of  right,  to  their  inquiry  pending  nego- 
tiations for  purchase ;  but  they  were  neverthe- 
less, such  representations  as  they  had  a  right  to 
rely  upon.  Id. 

15918.  Senile;  that  a  complaint  may  ask 
nscission  of  a  contract,  or,  if  that  can  not  be 
had,  damases  for  its  violation.  Id. 

16919.  The  case  between  these  parties,  re- 
ported in  9  Ind.  672,  modified  in  this:  that  it 
gives  too  great  weight  to  intrinsic  value  of  pat- 


ent, in  determining  validity  of  certain  contracts 
for  its  manufacture  and  sale.  Id. 

15920.  If  one,  at  sheriff's  sale  of  land,  pre- 
ventothers  from  bidding,  bv  representations  re- 
specting object  of  his  bid,  and  then  bid  off 
property  for  much  below  its  value,  such  sale  is 
void  as  against  public  policy,  and  as  a  fraud 
upon  judgment- debtor  and  his  creditors.  BwU» 
V.  Cole,  7  Blf.  266,  '44;  Vantreet  v.  HyaU,  6-487, 
'54;  Fordander  v.  ificfo,  6-448,  '65;  QHbert  v. 
Oarier,  10-16,  '57. 

16921.  So  where  sheriff  represented  that  the 
land  would  be  sold,  subject  to  redemption  by  ex- 
ecution-defendant within  a  year,  under  an  act 
afterward  held  inoperative,  whereby  bids  were 
prevented,  and  land  was  sold  for  one-third  its 
value.  SeOer  v.  lAngerman,  24-264,  '65. 

15922.  So  where  public  work  was  let  to  one 
who,  by  promise  of  reward,  had  prevented  an- 
other from  bidding  for  work  at  a  less  sum.  Held  / 
sufficient  answer  to  complaint  upon  contract  by 
which  work  was  let,  as  showing  that  contract 
was  procured  bv  fraud.  Sd.  Corn's  Jennings  Co.  v. 
Verbara,  63-107.  '78. 

15928.  In  absence  of  fiduciary  relations,  a 

pnrchaser  of  stocks  is  not  Iwnnd  to  inform 
seller  of  facts  within  his  knowledge,  as  to  their 

value.  Bd.  Corn's  Tmieeanoe  Co.  v.  Rej/noHs,  44- 
509,  '73. 

15924.  When  a  mortgage  is  foreclosed  and  a 
valid  judgment  rendered  thereon  by  a  court 
having  jurisdiction,  such  Judgment  can  not  be 
impeached  in  a  collateral  proceeding,  except 
for  fraud.  Evaier-v.BmvBvdieT.Co.h'^-'l\Z;TI. 

15925.  Snob  f^nd  mast  consist  in  procur- 
ing judgment  and  not  in  execuUon  of  instrument. 
Id.  Cf.  Marlde  v.  Board,  rfc.,  Oay  Co.,  55-185  76. 

16926.  A  judgment  in  a  collateral  proceed- 
ing may  be  attached  by  a  stranger  for  fraud.  Dt 
Armond  v.  Adams,  25-455,  '65 :  Lee  v.  Back,  80- 
148, '68.  Cf.Brt(tonv.  Safe,  54-535, '76. 

16927.  A  party,  executing  a  paper  without 
reading  it,  trusting  to  statement  of  a  third  party 
as  to  its  character,  which  he  supposed  to  be  a 
contract  In  reference  to  his  appointment  as  agent 
to  sell  machines,  but  which  in  fact  is  a  note 
payable  in  a  bank  of  this  state,  is  liable  on  such 
note  to  a  bona  Jide  purchaser,  for  value,  before 
maturity.  Kimble  v.  Christie,  65-140,  '76:  Ne- 
beker  v.  C^noer,  48-436,  '74;  Glenn  v.  Ftrrter, 
49-500,  '75. 

15928.  Fraud  is  not  to  be  presumed,  but 
must  he  established.  Morgan  v.  CHvey,  58-6,  *76 ; 
Stewart  v.  Englieh,  6-176,  '55;  Luee  v.  Shoff,  70- 
152,  '80. 

15929.  Under  R.  S.  '43,  aaestlon  of  fk-anda- 
lent  intent  was  for  jury.  Stewart  v.  Engliahf  6- 
176,  '55;  Church  V.  Dnmmond,  7-17,  m  So 
under  sec.  21, 1  O.  &  H.  353.  (v.  R.  S.  '81, 
4924.)  Maple  v.  Burmide,  22-139,  '64;  Keen  v. 
JWoit,  24-395,  '65 ;  Pence  v.  Oroan,  51-336,  75 ; 
LeaauTe  v.  Cobvm,  57-274,  77 :  v.  Mogirt, 
71-469  '80. 

16980.  It  is  error  to  instruct  that  facts  inno- 
cent in  themselves,  and  unconnected  with  other 
facts,  tend  to  show  fraud.  Scott  v.  McDonald, 
27-33,  '66. 

15931.  A  promise  of  maker  of  a  note  to  an 
indorsee,  after  indorsement  and  maturity  of 
note,  to  pay  same  if  he  would  extend  time  of 
payment,  for  a  certain  definite  time,  is  a  waiver 
of  any  fraud  which  led  to  execution  of  note. 

I  DoAerty  v.  Bell,  66-205,  76.  Cf.  Jaqua  v.  Jfonf- 

I  gomery,  88-36,  '70. 


Digitized  by 


Google 


726 


FRAUD  I. 


15983.  A  contract  that  has  been  mutually 
and  honestly  entered  into,  can  not  be  rescinded 
for  fraud.    Oraham  y.  Castor,  66-559,  '77. 

1698S.  A  girl,  an  infant,  became  mother  of  a 
bastard.  She  obtained  a  judgment  against  G 
C,  and  said  judgment  was  stayed.  Afterward 
G  C  and  replevin  bail  solicited  girl  to  enter  sat- 
isfaction of  judgment,  and  stated  that  G  C  was 
ready  and  willing  to  many  her,  but  could  not 
do  so  until  she  had  satisfied  said  judgment.  Un- 
der these  promises  she  entered  satisuiction,  still 
an  infant  G  C  refused  to  marry  her.  MM; 
she  could  have  satisfaction  set  aside.  Hdd; 
that  the  contract  to  marry,  thoaeh  she  was  over 
eighteen  years  of  age,  was  no  snch  consideration, 
under  circumstances,  as  would  render  satisfac- 
tion l«»al.    Reixk  v.  Thompeon,  56-34,  76. 

16984*  The  statute  of  frauds  can  not  be  nsed 
to  protect  fraud.  Teagw  v.  Fowler,  56-569, 
11;  Aniold  V.  Cord,  16-177,  '61. 

16985.  Fraud  may  be  Ibnnd  from  elrenm- 
Stftnces  as  well  as  positive  evidence.  Bhodet  v. 
Green,  86-7,  '71 :  Stai  v.  QUlaxpn,  66-461,  77. 

16986.  Fraud  is  a  question  of  fact  It  b  a 
matter  for  jury  to  decide.  S.C.will  not  reverse 
a  verdict  or  finding  of  fraud  OD  the  Weight  of 
•vidence*    Neal  v.  QiUaxpy,  supra, 

15987.  Payment  of  ftall  price  will  not  part- 
ly a  fraudulent  transaction  oy  which  property 
is  obtained,  but  will  lie  entitled  to  great  weight 
where  proof  of  fraud  is  not  clear.  Ottering  v. 
Birker,  S-flW.  '56. 

16988.  Fact  that  judgment-debtor  made  a 
TOlnntary  conreyanee  or  his  property  to  his 

irlfet  pending  action  against  him  in  which 
judgment  was  taken,  is  evidence  tending,  and 
only  tending,  to  prove  fraud.  Bvant  v.  Ham- 
ilion,  56-34,  77. 

15989.  When  chattels  are  obtained  by  a 
fraudulent  trick  or  contrivance,  with  intent  to 
steal,  tliough  with  consent  of  owner,  transac- 
tlonwUlbelareeiij.  Jf«6erv.Sta/e,  57-341,77. 

16940.  Deed  by  A  to  B  of  land  described  by 
boundaries  *'eoiitainlng  *  •  •  acres,  more  or 
less."  In  an  action  by  A  against  B  for  pur- 
chase-money, it  is  not  a  sufficient  answer  for  B 
to  allwe  that,  during  negotiation  for  purchase 
of  land,  representations  not  contained  in  deed, 
were  made  as  to  number  of  acres  conveyed, 
which  were  false,  unless  it  be  also  shown  that 
such  representations  were  made  fraudulently, 
and  with  intent  to  deceive  B.  Jotadm  v.  £aI- 
isordfc  67-212, 77. 

16941.  When  notes  are  executed  and  deliv- 
ered in  the  settlement  of  difficulties  between  two 
parties,  by  way  of  a  compromise,  collection  of 
such  notes  can  not  be  defeated  by  setting  up 
fraud  in  efTecting  compromise,  when  both  par- 
ties accept  and  act  on  compromise.  Dodge  v. 
JUanehetler,  6^29,  77. 

16942.  It  isno  defense  to  force  and  effect  of  a 
petition,  to  allege  that  s^^atnres  to  a  petition 
were  obtained  by  fraud,  to  wit:  amount  in  pe- 
tition, when  signed,  was  blank,  also  representa- 
tions of  canvasser  were  false,  without  alleging 
that  signers  relied  on  representations.  Mayor, 
ele..  City  Kokomo  v.  State,  57-162,  77. 

15943.  The  court  instructed  as  follows:  "The 
plaintiff'  claims  that  he  was  induced  by  defend- 
ant's acts,  and  representations  of  B,  to  join  him 
in  baying  a  ^tent  screen,  for  which  they  were 
to  pay  each  $1,000  and  become  partners;  that 
he  paid  his  thousand  dollars,  and,  believing 
Hess  paid  the  same  amount,  had  an  assignment 


made  to  them  by  defendant's  agent ;  that  after^ 
ward  he  discovered  that  he  had  been  deceived; 
that  B  had  paid  nothing  for  the  patent,  and  it 
was  of  no  value;  that  B,  after  making  Uiis 
agreement,  had  combined  with  agent  of  de- 
fendant to  make  said  pretended  agreement 
with  plaintiff,  and  induce  plaintiff  to  pay  de- 
fendant a  thousand  dollars,  which  B  and  de- 
fendant's agent  were  to  divide  ;  that  as  soon  as 
he  learned  he  had  been  defrauded  he  rescinded 
the  contract.  Now,  if  vou  believe  that  these 
facts  are  true,  you  should  find  for  the  plaintiff." 
Held;  no  error.    Hea  v.  Young,  69-379,  '77. 

16944.  In  an  action  for  damages,  on  account 
of  frand  in  sale  of  certain  letters  patent,  which 
were  of  no  Taloe,  and  not  brought  to  rescind 
contract,  it  ia  not  necessary  to  make  tender  of 
title  to  patent  before  anit,  at  all.  Hete  T.  Ymmg, 
59-379.  '77. 

15946.  In  proceedings  for  a  writ  of  ne 
exeat,  evidence  that  defendant  was  almut  to 
leave  state  without  performing  or  making  pro- 
visions for  payment  of  debt,  and  was  taking 
with  him  pro^rty  subject  to  execution^  is  sam- 
cient  to  constitute  fraud,  although  his  sureties 
for  payment  of  debt  are  solvent  Fitzgerald  t. 
Gray,  69-254.  '77. 

16946.  When  two  parties  fraudulently  com- 
bine with  one  another  to  cheat  another,  and  as  a 
device  to  accomplish  their  purpose,  execute  a 
note  between  them,  neither  has  any  remedy 
against  other  in  an  action  on  such  note.  They 
have  made  a  bed  of  fraud  and  must  lie  upon  it 
Overthitiery.  Wmharl,  69-135,  '77. 

15947.  When  the  chai^  of  fraud  made 
against  principal  is  withdrawn  or  abandoned, 
no  case  is  left  against  their  privies.  Fact  bein^ 
conceded  that  no  fraud  exists  on  part  of  princi- 
pal, it  follows  that  charge,  that  there  were  priv* 
les  to  it,  falls  to  the  ground.  HolHngnBortk  v.  cVme- 
ford,  60-70,  *77. 

15948.  If  vendee,  when  he  purcbased  land 
from  heirs  of  deceased  maker  of^  title  bond,  un- 
der which  assignee  claims  title  and  holds  pos* 
session,  had  notice  of  such  prior  equity,  he  per- 
petrates a  constructive  fraud  on  latter,  and  may 
not  recover  possession  from  him.  Charges  of 
such  fraudulent  representations  to  such  neits, 
may  l>e  struck  from  pleadings  as  irrelevant 
EarU  V.  Peterson,  67-603,  '79.  Cf.  CoU  v.  WriglU, 
70-179.  '80. 

16949.  Where  complaint  to  recover  money 

Kid  on  insurance  policy,  alleged  to  be  frandn- 
it  as  to  creditors,  simply  averred  that  debtor 
was  insolvent,  but  did  not  aver  that  there  was 
any  fraud  or  fraudulent  intent  Held;  insiB* 
cient,  as  fraud  could  not  be  presumed.  FaUr 
V.  Brown,  65-234,  '79. 

15960,  A,  intending  only  to  accept  appoint- 
ment as  agent,  to  sell  a  certain  article,  tnong^i 
able  to  read,  signed,  without  reading,  a  note 
payable  in  bank,  as  follows:  "Six  months  after 
date  (or  before,  if  made  out  of  the  sale  of"  such 
article)  "I  promise,"  etc.,  payee  having  read 
such  note  to  A,  fraudulently  leaving  out  words 
"  or  before."  A  believed  note  to  be  drawn  u 
read.  Indorsement  by  payee  and  another,  in 
blank  and  without  date,  and  to  B,  after  matnr 
ity.  Suit  by  B  against  A  on  the  note.  BM; 
A  was  guilty  of  negligence;  and,  prior  indoiw* 
ment  being  presumed  to  have  been  made  before 
maturity,  and  it  not  being  shown  that  prior  in- 
dorsees were  not  bona  fide  holders,  A  was  liable. 
nanat  v.  SuddeU,  66-326,  79. 
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lft9Sl>  One,  who  agoB  an  iDstrament  vhich 
nay  be  so  sepanted  that  the  part  separated  ap* 
pairs  as  a  note  payable  in  bank,  is  liable  there- 
^  to  a  houa  Me  parchaser  for  value,  before  ma- 
turity, thooxa  maker  had  no  knowledge  of  or  in- 
tentionolsigaiDgsuchaaote.  Wo<AtenY.  Ulrieh, 
64-120,  '78.    Ct  td.  511 ;  6S-869. 

159oS>  Tbe  indorsee  may  be  a  bona  jSde  par- 
■chaser,  though  he  has  notice  that  it  was  given  for 
a  patent  right,  and  an  odium  was  attached  to 
BDch  trafic  in  paitrnt  ri^Cs.  H. 

1(95S.  Fraud  can  not  be  predicted  upon  aets 
which  the  party  eharired  has  a  right  hj  lav 
'to  dOf  aor  upon  aoa-performance  of  acta  which 
by  law  he  is  not  bound  to  do,  whatever  may  be 
bis  motive,  design  or  purpose,  either  in  doing  or 
not  doing  acts  complained  of.  Franklin  Insaranee 
Co.  V.  Humphrey,  «i-549,  '79.   Cf.  68-347. 

16954*  If  breadi  of  a  contract  for  which  an 
■action  of  coveaaat  is  bionght,  was  accompanied 
with  fraud,  fraad  is  a  proper  subject  of  inquiry 
in  that  action.    OiUler  v.  Cox,  2  Blf.  178,  '28. 

15955*  Where  aa  action  on  case  is  brought 
for  fnnd  i»  bnaeh  of  a  contract,  the  gist  of  ac- 
tim  is  fraud  committed  at  time  of  breach;  and 
if  plainti£f  can  not  maintain  an  action  for  fraud 
committed  at  that  time,  no  subsequent  damage 
wilt  enable  him  to  maintain  it.  Id. 

15956.  iBerelBtenttontooommltafrand, 
which  has  not  resulted  in  an  act  injurious  to  per- 
son inteaded  to  be  defrauded,  can  not  be  pleaded 
in  bar  of  lun  action.  feOerT.Jb&nson,  11-337, '68. 

15957.  Action  upon  a  written  agreement, 
whereby  defendants  agreed  to  sell  to  plainttSs 
their  entire  crop  of  com  at  40  cents  per  bushel, 
to  be  measured  by  two-foot  guage,  at  rate  of  two 
cubic  feet  per  bushel ;  which  measurement  was 
to  be  final,  whether  it  should  fall  short  of,  orex- 
•ceed,  statute  weight.  Complaint  stated  that  prior 
to  agreement,  defendants,  with  intent  to  defraud 
jmy  person  wlio  might  purchase,  had  placed  large 
-quantities  of  rails  among  it,  so  as  to  increase 
apparent  bulk  of  com ;  and  while  in  this  con- 
dition it  was  gauged  to  plaintiffs  and  received 
by  them,  in  ignorance  of  fraud  (stating  number 
•of  buahds  and  excess  over  real  quantity).  Court 
instructed,  if,  on  account  of  fraud  of  defendants, 
quantities  of  foreign  sul)stances  placed  among 
•com,  and  pluntifl^  loss  could  not  be  precisely 
nnwirtiiarri,  jury  mirht  regard  difference  between 
gauged  measure  ana  weights,  and  all  other  facts 
in  evidence  t)earing  upon  question  of  amount 
Hdd;  instructions  correct.  We$t  j,  Bradley,  6- 
594,  '56. 

1595S.  CoBStracUon.  If  a  legatee,  about 
to  sell  kia  legacy,  repose  a  eoufldence  in  the 
buyer  as  undoubting.  and  be  liable  to  an  influ- 
ence  as  powerful  as  if  reladon  of  principal  and 
-agent  existed  between  them,  contract  most  be 
governed  by  rule  of  equity  applicable  to  rela- 
tion of  principal  and  agent.  JwCbrmiafc  t.  JMUin, 
6  Bit.  609,  '41. 

15959<  A  treaty,  respecting  an  important  in- 
terest, conducted  by  two  persons  of  Terr  nne- 
-qiial  powers,  one  with  a  natural  unsound  judg- 
ment, rendered  still  weaker  by  a  lon^^continued 
habit  of  intoxication ;  other  enterprising,  keen, 
and  sagacious  in  business— weaker  mind  trust- 
ing in  stronger — that  influence  increased  by  pe- 
cuniary embarrassment  on  one  side,  and  pecu- 
niary power  on  the  other,  etc. ;  and  resulting  in 
«  contract  exhibiting  great  inadequacy  of  con- 
aideratioD,  piesents  a  claim  to  relief,  which  a 
•foart  M  equity  can  not  withstand.  Id. 


15900.  Although  seller  of  such  interest  (a 
latve  legacy)  under  those  disadvantages,  after 
he  I  tnew  purchaser  had  received  its  amount,  and 
that  same  greatly  exceeded  price  paid  for  it, 
may  have  stated  that  purchase  was  fair,  or  may 
have  even  solemnly  confirmed  it ;  still,  his  right 
to  object  to  sale  would  not  be  thereby  affected, 
unless,  previously  to  such  statement  or  confirma- 
tion, he  had  been  fteed  Ttum  every  delusive 
impression  and  undue  influence  under  which 
sale  was  made,  and  had  become  aware  that  he 
could  set  it  aside.  Id, 

15961.  Representations  made  by  a  persOBy 
who  Is  not  anthoriced  agent  of  a  corporation, 
in  soliciting  stock  for  it,  though  false,  are  not 
fraudulent,  so  far  as  corporation  is  concerned. 
Fort  Wayne  A  BlvMon  TwnpUx  Co.  v.  Deam,  10- 
563,  '58. 

15902.  WhenajMrty  would  be  relieved  on 
account  of  fraud  arising  from  a  trust  in  fraudu- 
lent representations  of  another,  he  mast  show 
not  only  relatloii  of  trust  and  eoafldenee  be- 
tween them,  but  that  relationship  of  parties  was 
such  as  to  justify  such  trust  and  confidence. 
OodMter  v.  Hvleit,  72-137,  '80. 

15968.  In  action  by  married  woman,  to  re* 
cover  personal  property  levied  on  by  execution- 
creditors  of  husband,  there  was  evidence  that 
before  such  execution  issued  husband  had  sfld 
such  property  to  wife  in  good  faith  and  for  val- 
uable consideration,  but  had  not  delivered  pos- 
session thereof  to  her.  Heid;  presumptively 
fraudulent  as  against  husband's  creditors,  and 
S.  C.  will  not  disturb  finding  of  lower  court  for 
defendants.   Qeimtdorff  v.  Ea^,  70-418, '80. 

16904.  Introduction  in  evidence,  by  defend- 
ants in  such  case,  of  chattel-mortgage,  executed 
by  plaintiff  and  husband  on  such  property,  after 
such  sale  to  her,  to  secure  payment  of  husband's 
debts,  tended  to  show  such  sale  bona  fide,  and  not 
fraudulent  Id. 

15965.  A  mortgage  is  not  neeessarfly 
firandnlent.  when  executed  for  a  greater  sum 
than  is  really  due;  though  if  it  expresses  on  its 
face  an  amount  materially  greater  Uian  amount 
of  indebtedness,  it  may  be  a  badge  of  fraud. . 
Even  if  there  is  an  intent,  on  part  oi  mortgagor, 
to  defraud  creditors,  this  can  not  effect  mort* 
gagee,  unless  it  affirmatively  appear  that  tatter 
had  knowledge  of  fraudulent  intent  Onff  T* 
Awers,  71-459,  '80. 

l5M0.  If  two  deeds  are  executed  upon  sam* 
consideration,  and  second  purports  to  have  been 
executed  to  correct  any  errors  in  first,  plea  of 
fraud  mav  be  predicated  on  facts  connected  with 
both.   Jonee  v.  Noe,  71-3tt8,  '80. 

15967.  A  sale  of  decedent's  land  b^the  ad- 
ministrator to  himself  directly  or  indirectly,  Is 
a  fk^nd  In  law,  whatever  his  mollTe  may  nave 
been.   He  can  not  hold  Utle  against  h«rs  in  a 

S roper  proceeding  by  them.  jUoroon  t.  WvMet, 
9-200, '79. 

15968.  Lapse  of  time,  generally,  is  not  ma- 
terial. Id. 

15969.  When  a  party  designedly  produces  a 
false  impression,  in  order  to  mislead,  entrap  or 
obtain  undue  advantage  over  another,  there  is 
fraud — an  evil  act,  and  an  evil  intent;  and 
when  a  party  to  a  contract  places  a  known  trust 
and  confidence  in  other,  in  a  mixed  question  of 
law  and  fact  and  acts  on  his  opinion,  and  party 
in  whom  such  trust  is  reposed  misleads  him, 
equity  wUl  lelieve.   Peter  v.  Wriaht,  6-183,  '66. 

15»70.  Fraud  may  be  deduced  notonly  Inw 
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deceptire  or  false  representations,  but  from  facts, 
incidents  and  circumstances  which  maj,  in 
themselves,  be  trivial,  but  decisive  in  a  given 
ca8e|,  of  a  fraudulent  design.  Id. 

lo971.  It  is  not  shown  that  a  certificate  was 
obtained  hj  fraud,  if  it  appear  that  maker  knew 
its  contents.  Bd.  Corn's  Fayeite  Co.  v.  Chiiwood, 
8-504,  '56. 

15972.  Replerin  for  a  horse.  A  had  sold 
horse  to  B,  and  in  exchange  received  two  other 
horses.  There  was  a.fi,fa,  out  against  B's  prop- 
erty  at  the  time,  but  of  this  Bhfid  no  knowledge. 
Afterward  B  made  an  assignmmt,  including 
horse,  to  his  partner,  C,  for  mnefit  of  creditors. 
He  delivered  norse  to  but  received  him  back, 
and  kept  him  at  livery.  A  sold  two  horses,  re- 
ceived from  B,  to  D,  in  whose  hands  they  were 
taken  on  fi./a.  and  sold.  A  made  compensation 
to  D,  and  brought  suit  against  C  for  the  horse. 
The  application  of  statute  of  frauds  to  case  was 
not  considered  by  court  below.  Judgment  for 
A.  Held ;  case  governed  by  statute  of  frauds. 
Hdi;  question  was  upon  bona  yides  of  assignment 
to  C.  Meld ;  upon  ttiat  point,  and  all  others 
affecting  title  to  C,  question  of  fraudulent  in- 
tent was  for  jury.  Nvtter  v.  Barm,  9-88,  '57. 
(v.  R  S.  '81,  4924.) 

15975.  An  admission  by  an  innocent  pur- 
chaser without  notice  that  mortgage  was  made 
in 'good  faith,  is  sufficient  to  explain  badge  of 
fraud  implied  by  mor^agor's  possession ;  ^xd  it 
mortgage  were  otherwise  valid  in  this  state,  such 
admission  would  entitle  the  mortgagee  to  re- 
cover.  B^fsbmey.  BurgOt,  10-28,  '67. 

15974.  Suit  for  rescission  of  a  contract  for 
conveyance  of  land,  on  account  of  fraud  in  ob- 
taining contract.  Complaint  alleged  that  one 
of  defendants  was  plaintiff's  agent  for  care  of: 
land  and  to  procure  a  purchaser ;  that,  in  his 
correspondence  as  such  ag^t,  he  fraudulently 
misrepresented  value  of  land,  and  induced  plain- 
tiff to  sell  it  to  other  defendant,  who  had  notice 
of  fraud,  for  one-half  its  value,  defendants  hav- 
ing a  contract  between  themselves  for  convey- 
ance of  one-half  of  land  to  agent,  he  furnishing 
half  of  purchase-money.  Held;  1,  correspond- 
ence was  admissible  in  evidence  to  prove  agency, 
and,  perhaps,  fraud ;  2,  agent  was  a  proper 
party  to  suit ;  3,  agent,  being  a  proper  party, 
could  not  testify  as  a  witness  in  relation  to  mat- 
ter going  to  defeat  action  a^inst  both  defend- 
ant^ though  he  might  testify  as  to  matters 
affecting  recovery,  or  amount  of  it,  arainst  his 
co-defendant  alone.  Eoyv.Haviland,  12-364, '59. 

16975.  Where  one  sells  personal  property, 
and  at  time  of  contract  represents  that  he  then 
has  such  property  on  hand,  when  he  has  not, 
and  ^reby  ootains  an  advance  of  money  there- 
on, it  is  fraud,  and  will  justify  rescission  of  con* 
tract.   BalK  v.  Weddle,  14-349.  *60. 

15976.  A  as  aeent  of  B,  bought  certain  land 
of  C.  Action  by  B  to  recover  damages  against 
C  for  fraudulent  representations  as  to  character 
of  land.  A  assigned  his  interest  in  cause  of 
action  to  B.  ,H3d;  as  cause  of  action  was  al- 
ready in  B,  assignment  was  of  no  legal  effect 
Cramer  v.  WriglU,  15-278, '60. 

15977.  A  purchaserat  sheriff's  sale,  who 
has  by  fraud  prevented  the  attendance  of  other 
purchasers,  will  not  be  allowed  to  hold  land  so 
purchased.    Arnold  v.  Cord,  16-177,  '61. 

15978.  Equity  relieves  a^inst  fraud,  by 
converting  person  guilty  of  it  into  a  trustee  for 
those  injured  thereby.  Id. 


15979.  Presnmptlon  of  unfair  dealinffs  d« 
not  arise  from  fact  that  parties  occupy  reutlMr 
of  fiittaer  and  son*  Oitiu  of  proving  fraud,  un- 
due influence  or  unfair  dealing  is  on  him  wfac 
all«ee  it    Teabrooti  v.  Brmm,  1 7-410,  *6i. 

15980.  Where  a  chattel  mortmre  Isez- 

eeuted  merely  to  protect  iHvperty  from  tTt4* 
iters,  other  than  mortgagee,  mortf^igor  retain- 
ing possession  and  right  of  disposition,  sucb 
morl^ge  is  void  as  to  other  creditors  ;  and  rach 
intention  may  be  gathered  from  face  of  mort- 
gage, or  established  by  parol  evidence^  2f.A.Ja$. 
Co.  V.  Wileoxon,  21-355,  '63. 

15981.  Where,  in  asaleof  persosal  pnp' 
erty,  vendee  pays  therefor  by  transferring  tv 
vendor  forged  promissory  notes,  such  frand  doea 
not  render  sucn  sale  void,  but  only  TOidaNc* 
BeUv.  Caffertxf  21-411,  '63. 

15982.  Mutual  fire  ingnrance  compaay. 
Fraud  on  part  of  company's  agent  in  obtaining 
notes.  Cf.  Whitman  v.  M^smtr,  84-487,  70 ;  Bo- 
iand  V.  Whitman,  88-64,  *70. 

16988*  As  to  what  constitntee  sufficient  fraud 
to  avoid  a  will,  see  discussion  in  Affife  v.  Ewm^ 
19-72,  '62. 

15984.  Where  A,  a  lawyer,  represented  to  B- 
that  question  of  his  (B's)  heirship  wms  donbtful, 
while  A  considered  it  so  clear  that  he  had  aban- 
doned conflicting  claim  of  C,  and  was  proceed- 
ing to  buy  from  B  on  his  own  account;  and  rep- 
resented that  he  had  paid  amounts  to  C,  under 
order  of  court,  when  he  had  paid  C  nothing, 
but  had  Uie  whole  estate  in  his  own  bands,  a 
matter  touching  which,  B  necessarily  relied  on 
statement  of  A,  end  represented  that  balance  of 
estate  did  not  amount  to  more  than  $500,  when 
he  must  have  known  that  it  amounted  to  over 
$2,000,  a  matter  peculiarly  within  his  own 
knowledge;  such  facts  make  a  case  of  fraud  iir 
law.    Zaffl%v.J«a^,  22-471, '64. 

15986.  A  was  in  possession  of  a  faro  under  a 
title  bond,  but  was  in  default  in  payment  <A  in- 
terest. His  vendor  B,  falsely  and  fraudulently 
informed  him  that  he  could  sell  farm  for$T,500r. 
which  was  all  he  could  realize  for  it,  and  if  A 
would  execute  his  notes  for  $500  and  surrender' 
title  bond,  he  would  remit  interest  due  and  re- 
turn notes  for  purchase-money.  A,  relying  on 
statement  that  $7,500  was  all  B  could  rnliie 
did  what  B  requested,  and  contract  of  icscisnoa 
was  performed.  B  in  fact  had  contracted  for 
sale  of  land  at  $14,500,  and  snbseqnentiv  re- 
ceived said  sum  for  farm.  Hdd;  B  ooolo  not 
recover  in  an  action  against  A,  on  notes.  SAo- 
fieidv.  HoUand,  87-220,  '71. 

15986.  The  purchaser  of  a  patent  has  a  tight 
to  rely  upon  representations  made  to  hkn  by 
vendor  as  to  what  was  covered  byjrat«it,  whitu 
is  of  reaoA.   Bum  v.  Htifi^  89-77,  ^72. 

16987.  If  it  was  represented  that  there  «&• 
a  patent  for  an  exhibited  contrivance,  and  tbeie 
was  no  patent  for  a  part  of  that  which  wis  ex- 
hibited as  invention,  it  would  be  a  fraud.  Id. 

15988.  A  judgment  was  rendered  against  A 
and  B,  that  A  was  surety  of  B,  that  ezecutitw- 
should  be  first  levied  on  property  of  B,  asd  that 
judgment  should  not  be  replevied  unless  re- 
plevin ball  woald  sttpnUte  to  pay  iodgineiit 
in  case  same  could  not  be  made  of  &  B  was 
insolvent  and  left  state.  Execution  was  issued 
on  judgment;  A  requested  C  to  replevy  judg- 
ment for  him.    C  onered  to  loan  him  moaej  t» 

Eay  it,  but  A  refused  to  borrow,  as  he  wanted  t» 
eep  plaintiff  out  of  money  aa  long  as  postibk^ 
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with  a  fall  belief  that  he  was  becomiiig  security 
for  A,  A  knowing  of  such  belief,  C  became  re- 
plevin bail  and  signed  docket  without  reading 
judgment.  A  refused  to  pav  judgment,  and  on 
execution  C  was  compelled  to  p&y.  Held;  C 
had  a  right  of  action,  for  money  paid  for  his 
benefit,  against  A.  LauUar.  Lovelag,4it-ni,'72. 

15989.  When  parties  were  in  open  and  vis- 
ible possession  of  a  stock  of  gooas,  and  there 
was  no  evidence  tending  to  show  that  they  had 
fraudulently  disposed  of  any  part  of  their  pro^ 
erty,  or  that  tliey  threatened  bo  to  do,  it  is 
error  to  injoin  them  from  selling  and  disposing 
of  same.   McGoldriek  v.  Shnn,  4&-b22,  73. 

1S800.  A  complaint,  to  set  aside  a  deed 
made  to  a  second  irm,  on  account  of  her 

fraud  and  misrepresentations  to  her  grantor 
and  husband  in  obtaining  it,  alleged  that  grant- 
or was  of  unsound  mind,  and  wholly  incapable 
of  makings  valid  contract;  that  he  was  seventy 

Grs  old,  and  greatly  enfeebled  in  mind  and 
y,  to  such  an  extent  that  he  was  easily  influ- 
enced by  defendant  (his  wife) ;  that  it  was  pro- 
cnred  to  be  made  by  fraud,  misrepresentation  and 
undue  inflnen4»  of  said  defendant ;  that  she 
falsely  represented  to  grantor,  A,  that  B  intended 
briuKiDg  suit  against  him  for  slander,  and  that 
allot  property  would  be  swept  away;  that  his 
children  had  turned  against  him,  were  conspir- 
ing  to  deprive  him  of  his  property,  and  tnat 
she  alone  was  true  to  Mm ;  that  deed  was  with- 
out consideration ;  that  said  defendant  knew  all 
such  xepresentations  were  false,  etc.  Held;  com- 
plaint bad.   Jagen  T.  Jagera,  49-42^  '75. 

15991.  An  application  for  relief  against  a 
jndement,  upon  ground  that  it  was  procured 
by  mind,  was  not  based  upon  sec.  99  of  code, 
but  upon  356.  (p.  R.  a  '81,  396,  603.)  Buah  v. 
Bmh,  46-70,  '74;  DeArmand  v.  AdamB,  25-455, 
'66.  Cf.  WooUey  v.  WooUey,  12-663/69;  Mg- 
(ittigg  V.  McQuigg,  18-294,  ^59. 

16992.  The  time  in  which  an  action  maj 
he  bFonght  under  section  99  is  within  a  year, 

and  such  time  is  not  shortened  or  governed  by 
doctrine  as  applicable  to  fraud  in  contracts  and 
judgment,  to  wit:  a  reasonable  time.  (v.  B.  S. 
*81,  396.)    Bush  v.  Buah,  46-70,  '74. 

15998.  In  an  action  for  fraud  following 
chai^  was  error:  "  If  plaintifT  made  an  exam- 
ination of  the  propertv  for  himself  he  can  not 
leeorer,  unleas  the  defendant  warranted  it  to  be 
of  a  certain  kind  or  quality,  and  failed  to  com- 
ply with  the  terms  of  the  warranty."  Meek  v. 
Keene,  47-77,  '74. 

15994.  A  complaint  to  set  aside  a  Jndgment 
taken  on  default,  on  the  gronpd  of  jnrand. 
The  only  fraud  alleged  was  that  action  was 
commenced  by  plaintiff  when  nothing  was  due 
him.    Held;  complaint  bad.    Default  admitted 

Slaintiff  was  entiUed  to  some  judgment.  Lake  t. 
OM*,  49-297,  74. 

15995.  He  must  first  set  aside  default  Fixk 
T.  Baker,  47-534,  74 ;  Lake  v.  JmM.tmTas  Fan- 
eg  V.  TeUT,  89-305,  72. 

15996.  Fraud  in  procuring  execution  of 
commercial  paper,  is  no  defense  to  such  paper 
in  hands  of  an  innocent  indorsee  for  value,  be- 
fore maturity.   Strough  v.  Gear,  4S-100,  74. 

15997.  A  wife  may  employ  her  husband  to 
act  as  her  a^nt  in  managing  her  mill,  and 
such  employment  is  no  proof  of  an  attempt  to 
defrandhis  crediton.  (Leading  case.)  Cboper  v. 
.Bom,  49-39^  76. 

15998.  A  husband  traded  his  wife's  mule  for 


a  mare.  Wife  knew  of  trade,  made  no  objections- 
and  allowed  her  husband  to  trade  mare  on.  r 
wife  can  not  claim  title  to  mule.  lAehtaAerger- 
V.  Oraham,  50-288,  75. 

15999.  A,  as  attorney  for  B,  sold  real  eetate- 
of  latter  to  C,  and  took  notes  in  payment  of  pu^ 
chase-money  fkvndulently  In  hut  name,  and  as* 
signed  them  to  D.  In  a  suiton  notes,  Cpleaded 
imancy  and  defeated  recovery.  D  brought  suit 
to  enforce  a  vendor's  lien  against  C,  as  A  was  in- 
solvent. Held;  lien  could  not  be  sustained  by 
D.  Such  right,  if  any,  was  in  B.  Deibler  v. 
Sarvnek,  4  BIf.  339,  '37. 

16000.  A  sold  his  interest  in  a  partnership  to 
B,  latter  to  ^a^  a  certain  sum  and  assume  A's- 
shareof  liabilities  of  firm.  A  written  statement- 
was  exhibited  by  A  to  B,  purporting  to  show  all 
liabilities,  but  nothing  was  said  as  to  interest 
on  certain  debts,  or  insurance,  or  taxes.  6  paid 
bis  proportion  of  all  said  liabilities,  except  taxes 
then  assessed  against  said  firm's  product.  A 
was  compelled  to  and  did  ^y  said  taxes.  Hdd^ 
there  was  bo  fraud,  and  B  was  liable  to  A  for 
said  amount  paid.  Wheat  t.  HamilUmt  5S-256t 
76. 

16001.  A,  a  banker,  contracted  to  return  to  B 
a  certain  sum  in  seven-thirty  bonds.  Hdd ;  con- 
tract was  binding  on  A,  though  at  time  of  its 
execution,  B  bad  on  deposit  with  A,  money  sub- 
ject to  taxation,  and  surrendered  same  to  A  and 
took  above  obligation,  in  lieu  thereof,  with  In- 
tent to  aToid  taxation.  Ihe  contract  Is  not 
void  for  fraud  nor  void  as  against  public  pol- 
icy,   aawefl  V.  Cbrtpin,  65-433,  '76. 

16002.  Debt  against  administratrix  of  A,  on 
a  bond  alleged  to  have  been  executed  by  A,  B 
and  C,Jointly  and  severally.  Plea,  wm  eal  jae- 
lum.  The  defendant  offered  to  prove  "that  C 
had  great  influence  over  A  ;  that  ne  had  direct- 
ed his  distiller  to  let  A  have  as  much  whisky  as 
he  wanted;  and  that  he,  C,  could  lead  A  like  a 
child."  Hdd;  evidence  inadmissible.  Jemenr 
Y.Howard,  6  Blf.  240, '42. 

16008.  If  vendor  of  real  estate  undertake  to 
point  out  to  purchaser  boundaries  of  land,  or 
place  where  it  lies,  or  its  improvements,  he  does 
it  at  his  peril,  and  is  liable  tor  any  mistake  in 
description,    Cowger  v.  Gordon,  4  Bit.  110,  '35. 

16(N>4.  Debt  on  a  note.  Pleas,  fraud  and 
failure  of  consideration.  Defendant  offered  in 
evidence  an  advertisement  by  plaintiff  for  pri- 
vate sale  of  certain  real  estate,  for  a  part  of  price 
of  which  note  had  been  ^ven.  Advertisement 
represented  land  as  containing  a  coal  bank,  etc., 
and  had  been  inserted  in  a  newspaper  nublishea 
in  county  in  which  land  was  situate.  The  pub- 
lication was  in  Dec,  '38,  and  purchase  was  made 
April,  '40 ;  itdid  not  appear  that  advertisement 
had  been  ever  seen  by  defendant.  Held  ;  adver- 
tisement was  inadmissible.  Ofxmm  r.  Lowry^ 
7  Blf.  140,  '44. 

16005.  Where  representations  of  charac- 
ter are  made  which  are  false,  and  are  fraudu- 
lently made  with  intention  to  deceive  and  de- 
fraud peiBon  to  whom  they  are  made,  and  be- 
thereby  suffers,  party  making  such  representa- 
tions will  he  liable.  SaU  Bank  v.  JLmilbm,  2- 
457,  '51. 

16006.  A  count  in  case  charged  A,  in  an  ex- 
change of  horses  with  B,  falsely  represented  bis,. 
A's,  horse  to  be  sound,  when  in  truth  it  was  not 
sound,  but,  at  time  of  exchange,  was,  and  still  is, 
I  unsound,  having  a  disease  called  glanders,  which 
I A  then  knew,  and  that  A,  though  requested,  had 
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refused  to  deliver  to  B  the  hone  received  of 
him.  Plea,  that  B  never  delivered  or  tendered 
to  A  the  horse  received  of  him,  in  exchange,  al- 
though A,  on,  etc.,  tendered  back  horse  which 
he  sot  of  B;  but  he  then  and  there  refused  to 
receive  horse,  etc.  Hdd;  plea  was  properly  re- 
jected on  motion.  SuH  V.  Kvhpi^tndtf  4-637, 
*63.   Cf.  64-389. 

1G007.  A,  in  exchange  of  bones  with  B, 
asked  what  was  matter  of  A'a  horse;  horse  ap- 
peared to  be  diseased.  A  leplied  that  horse 
"  had  the  distemper  a  little."  Held;  was,  in  ef- 
fect, a  representation  that  horse  was  not  other- 
wise diseased.  Id. 

16008.  Constable's  bond  will  not  be  held  to 
have  been  fraudulently  procured,  from  fact  of 
previous  misrepresentations  by  constable  of 
obligor's  liability  thereon,  and  its  not  being 
read  or  explained  to  him,  it  not  appearing  that 
obligor  was  an  illiterate  petson,  or  that  be  had 
not  means  in  his  power  of  knowing  the  truth. 
May  V.  Johnacm,  S-449,  '52. 

16009.  When  a  married  woman  is  owner  of 
real  estate,  fraudulent  concealment  of  her  in- 
terest, by  husband,  to  prejudice  of  a  purchaser, 
who  is  ignorant  thereof,  can  not  affect  wife, 
unless  she  is  a  party  to  fraud.  Chiliag  t.  Rod- 
moB,  6-289, '65.  Cf.  12-64;  59-143. 

16010.  Faariljr  settlements,  to  be  held  sa- 
cred, must  be  made  in  good  faith.  Fraud  or 
circumvention  is  fatal  to  them.  Such  compro- 
mises, fairly  entered  into,  are  binding,  whether 
uncertainty  arises  upon  matters  of  law  or  fact. 
But  if  parties  are  not  mutually  ignorant,  case 
admits  of  a  very  different  consideration,  whether 
ignorance  relates  to  facts  or  law.  Thus  a  court 
of  equi^  will  not  sustain  a  family  settlement, 
where,  »om  a  mixture  of  mistake  of  title,  per- 
sonal ignorance  or  liability  to  imposition,  agree- 
ments, or  acts  unadvised  or  improvident,  or 
made  without  due  deliberation,  are  entered  into. 
In  all  such  cases,  court  of  equity  will  hold  set- 
tlement invalid,  upon  common  equitable  prin- 
-ciple  of  protecting  those  who  are  unable  to  pro- 
tect themselves,  and  of  whom  an  undue  advan- 
tage is  taken.    Peter  v.  Wi-igU,  6-183,  '56. 

16011.  In  an  action  for  deceit  in  the  sale 
of  flour,  when  quality  of  flour,  at  time  takjvxu 
m  iasae,  it  was  not  error  to  refuse  to  permit  flour 
to  be  examined  by  jury  to  test  its  oiaor.  Hagee 
-T.  Qromnan,  81-223,  '69. 

16018.  In  such  action,  it  is  not  error  to  re- 
fuse to  instruct  jury  that  an  ofier  to  sell  pro- 
visions for  domestic  use  is  an  implied  warranty 
-of  their  soundness.  Action  is  not  on  a  war- 
ranty. Id. 

16018.  Agreement  as  to  measure  of  dam- 
ages will  not  be  allowed  to  prevail  where  it  ap- 
pears that  contract  was  procured  by  fraud.  Tfam* 
ioiMA  V.  Bimer,  25-368,  ^65. 

16014.  Suit  upon  a  note  given  for  purchase- 
money  of  land.  Answer  alleged  that  plaintifi* 
falsely  and  fraudulently  represented  land  to  be 
of  valueof  S32peracre;  thatsuchwasopinionof 
neighbors,  and  be  had  been  ofliered  that  much ; 
that  soil  was  a  rich  black  loam.  Defendant  was  a 
non-resident  of  state,  and  had  never  been  in 
neighborhood  of  land.  He  started  to  see  it  and 
was  turned  back  by  plaintifi"'8  repeating  his  rep- 
resentations, and  stating  that  if  neighbors  did 
not  say  it  was  worth  that  much  there  would  be 
no  trade.  Defendant  relied  upon  plaintiflT'a  rep- 
resentations, which  proved  false.  He  had  no 
•opportunity  for  three  or  four  months  to  inquire 


after  land,  at  which  time  he  learned  truth  aboot 
it  and  demanded  a  rescission  of  contract.  BM; 
answer  good.   Harrit  v.  MeMump,  S8-9,  '64. 

16015.  Debt  on  a  sealed  note  for  paymraitof 
$100.  Plea,  that  note  was  given  in  part  consid- 
eration of  a  certain  half-quarter  section  of  land, 
received  by  defendant  from  plaintiff  in  exchange 
for  another  tract ;  that  at  time  of  contract,  aod 
to  induce  defendant  to  make  it,  plaintiff'  repre- 
sented to  him  that  he  had  measured  haU-qaatter 
section  of  land,  and  that  it  included  a  certain 
field,  and  a  certain  piece  of  bottom  land  contain- 
ing fifteen  acres;  that  defendant,  igporant  of 
boundaries  of  land,  and  relying  on  plaintiff's 
representations,  made  exchange  and  gave  note; 
that  defendant  has  since  discovered  that  land  so 
received  by  him  does  not  include  field  of  hottoia- 
land,  and  that  it  is  not  worth  as  much  by  $200 
as  it  would  have  been  had  situation  been  as  plain- 
tiff represented  it.  HeU;  plea  was  a  bar  to  a^ 
tion.   Cbii^er  V.  Gordon,  4  BIL  110. '35. 

16016.  Complaint  by  A  against  B,  alleging 
that  A,  having  Deen  a  member  of  aco-pattaer- 
ship  before  that  time  dissolved,  had  employed 
an  agent  to  compound  and  pay  debts  of  co-part- 
nership for  which  he  was  liable  as  such  partner; 
that  fi  had  falsely  and  fraudulently  represented 
to  said  agent  that  be  held  a  note  of  said  co-part- 
nership Eor  payment  of  which  A  was  liable^  aai 
that  said  note  was  then  in  hands  of  an  attoro^ 
in  a  distant  town,  etc.;  that  said  agent,  confiding 
in  said  representations,  paid  said  debt,  etc 
Hdd  ;  that  complaint  showed  a  good  cause  of  ac- 
tion against  B.    PuUison  v.  Barnes,  26-209,  '6& 

16017.  Mere  fUlnre  to  give  Inform^iM, 
unasked,  to  a  surety  on  a  note,  that  principal 
had  given  an  additional  note  for  illegal  interest 
on  debt  for  which  note  was  given,  is  not  a  ^ud, 
nor  release  of  surety.  Cbobv.  iffeJrfle,26-2S3, '66. 

16018.  A  purchased  a  lease  on  a  hotel  of  lea- 
see, and  in  payment  of  part  of  purchase-money, 
executed  to  landlord  his  note,  in  discharge  of  a 
debt  due  to  landlord  by  such  lessee.  Action  on 
note  by  landlord.  Hdd;  A.  could  not  set  up 
fraud  on  part  of  lessee  in  making  sale,  when 
plaintiff  was  not  a  party  to  u.  Jfirru  v. 
Whiimore,  27-418,  '66. 

16019.  Complaint  by  A  against  B  and  viie 
upon  a  promissory  note.  An  attaciunoit  wm 
auo  sued  out  against  B,  upon  an  affidavit  shov- 
ing that  he  had  disposed  of  his  property,  and 
was  disposing  of  it,  with  fraudulent  int^t  of 
cheating,  hindering  and  delaying  his  crediton. 
B  answered  to  attachment  by  a  general  denial 
The  evidence  showed  that  after  purchase^store 
was  for  a  time  carried  on  in  name  of  S  and  B,  the 
former  being  a  brother-in-law  of  B,  for  whoie 
benefit  purchase  had  been  made,  and  who  re- 
ceived a  share  of  profits,  and  R,  being  a  partner 
in  purchase  at  first.  Afterwards,  B  bought  Rout, 
and  business  was  then  carried  on,  up  to  time  ol 
attachment,  under  name  of  S  &  Co.,  B  being  all 
while  a  partner.  There  was  also  evidence  tend- 
ing to  show  that  some  years  before,  B,  not  being 
then  in  debt  to  any  one,  had  purchased  Boaw 
real  estate,  aod  caused  it  to  be  conveyed  to  Ui 
wife,  and  at  time  of  sale  of  stock  this  fact  was 
known  to  A,  who,  for  better  security,  caosed  btf 
name  also  to  be  signed  to  notes,  under  impte*- 
sion  that  such  signature  would  bind  herpropw- 
ty.  There  was  no  other  evidence  of  any  transfer 
b^  B  of  hb  property.  Held;  evidence  not  suffi- 
cient to  sustain  attachment.  iVvwt  v.  WHHam^ 
28-523,  '67. 
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16020>  Where  a  different  instrument  from 
that  which  party  KUppoaes  he  is  executing  is 
fraudulently  substituted  by  the  otlier  party  to 
it,  there  can  be  no  doubt  but  that  this  is  fraud. 
The  party  does  not  do  what  he  meant  to  do.  An 
answer  in  an  action  on  a  note  allying  these 
facts  is  good.    Byenv,  Dougherty,  ^198,  '72. 

16021.  An  instrument  may  be  made  void  by 
a  false  reading  to  one  not  able  to  read,  but  most 
clearly  such  a  fraud  can  not  give  instrument  a 
greater  power  than  it  would  have  in  absence  of 
such  a  fraud.    Out.  Quaint.  Vo.,  29-586,  '68. 

16022*  An  acUon  may  be  maintained  to  re- 
form a  coDtract  against  defendantj  when  latter 
was  intrusted  with  duty  of  drawing  it  up  as 
made,  and  he  frandulently  wrote  contract  differ- 
ently from  one  really  laadt,  and  read  it  to  ^ain- 
tiff  as  made,  who  then  signed  it.  Nem  v.  Wam- 
baek,  42-456,  73. 

1602$.  Mere  weakness  of  mind  is  not  suffi- 
cient to  set  aside  a  contract  when  there  is  not 
an  essential  privation  of  reasoning  faculties,  or 
an  incapacity  of  understanding,  and  acting  with 
discretion  in  ordinary  affaii's.  It  may  become  a 
eontroiling  circumstance,  with  other  matters,  in 
rendering  a  transaction  fraudulent;  but  indicia 
of  fraud  must  be  alleged.  Darnell  T.  Rowland, 
80-342,  '68 ;  Somer«  v.  Pumphrey,  84-231,  '65. 

16024.  A  agreed  to  give  to  B  in  ^change  for 
a  saloon,  "  notes  on  good  and  solvent  parties," 
on  delivery  of  the  saloon.  At  time  of  delivery 
of  the  saloon  A  gave  a  note  on  an  insolvent 
urty,  and  knowingly  and  fraudulently  deceived 
B  as  to  its  value.  Held;  in  an  action  by  B 
against  A  for  damages,  in  which  note  was  brought 
into  court  and  tendered  back  to  A  ^a  tender 
having  also  been  made  before  suit),  a  judgment 
for  amount  due  on  sale  could  be  rendered  against 
A,  and  that  he  should  be  entitled  to  possession 
«f  note.    Kinney  v.  Blythe,  Sl-140,  '69. 

16025*  Where  a  party  is  weak  and  enfeebled 
in  mind  *  *  *  and  another  takes  advantage 
•of  sach  weakness,  and  by  any  artifice  or  cunning 
er  undue  influence  he  may  possess,  or  by  any 
improper  practices,  induces  such  person  to  exe- 
«ate  a  contract  which,  in  free  use  and  exercise  of 
his  deliberate  judgment,  he  would  not  have  en- 
tered into,  sucn  a  contract  would  be  set  aside  for 
fraud.  Wray  v.  Wray,  82-126,  '69. 
^  16086.  The  false  and  fraudulent  representa- 
tions bj  a  vendor  of  a  factory  as  to  its  capacity, 
what  it  had  done,  and  amount  of  custom  thereto 
in  past,  are  matters  about  which  vendor  is  held 
in  ^ood  faith  not  to  misrepresent,  and  if  vendee 
relied  thereon,  vendee  has  a  good  defense  to 
amount  of  hifl  damage.  v.  Ho^non,  88- 

172,  '70. 

16027a  In  an  action  by  vendee  against  ven- 
dor for  false  representations  as  to  the  conditions 
of  the  boiler  and  enj^ine  bought  of  vendor,  it  is 
no  error  to  refuse  to  instruct^'  that  if  the  vendor 
knew  that  the  vendee,  at  the  time  he  purchased, 
believed  that  the  engine  and  boiler  were  in  good 
ranning  order,  sound  and  lit  for  use,  and,  also, 
knew  there  were  defects  in  them,  which,  with 
ordinary  care,  could  not  have  been  discovered, 
and  of  which  facts  defendant  was  ignorant,  then 
it  was  the  duty  of  the  vendor  to  disclose  the  ex- 
istence of  sncn  defects,  and  his  silence  would 
amount  to  a  tepreseatation  that  the  boiler  and 
engine  were  sound,"  etc.,  **  and  the  vendee  would 
he  entitled  to  damages.'*   Reiud  v.  JfiOer,  87- 

16028.  AuweTf  in  nature  of  a  counterclaim 


in  an  action  on  notes,  showed  that  consideration 
of  notes  was  purchase  of  a  certain  mill,  with 
engine,  boiler,  and  machinery  from  V,  payee  of 
the  notee,  the  assignor  of  plaintiff :  that  v  fraud- 
ulently and  falsely  represented  that  boiler,  en- 
gine,  and  machinery  were  in  good  condition, 
sound,  and  fit  for  running  of  mill ;  and  defend- 
ants, relying  on  said  representations,  bought  ; 
that  said  lK)iler  was  valueless,  except  as  old 
iron,  all  of  which  was  known  to  V  and  unknown 
to  defendants ;  that  said  defects  could  not  have 
been  discovered  by  ordinary  diligence;  that 
after  said  purchase,  defendants  were  compelled 
to  sell  bouer  for  $100,  and,  if  it  bad  been  in 
condition  represented,  would  have  been  worth 
$2,000;  that  engine  and  machinery  were  so  out 
of  repair  and  good  running  order  that  defend- 
ants were  compelled  to  expend  f200  and  lose  65 
days,  which  was  worth  V780.  Wherefore  de- 
fendants demanded  judgment  for  $2,000.  Held; 
answer  good.  Id. 

16029.  A  second  paragraph  contained  same 
allegations,  with  an  averment  of  warranty  by  V. 
HtM;  good.  Id. 

16080.  A  surety  on  an  indemnifying  bond 
had  taken  from  his  principal  a  mortgage  on 
certain  realty  to  secure  himself.  Such  surety 
induced  a  purchaser  of  realty  to  take  his  place  on 
bond,  in  part  payment  of  purchase-money,  by 
falsely  representing  that  he  was  surety  for  pay- 
ment of  onlv  certain  specified  debts.  Purchaser 
paid  all  said  debts,  and  balance  of  purchase-mon- 
ey tosurety.  Thesurety  in  fact,  unKnown  tosuch 
purchaser,  was  liable  for  other  debts  of  his  prin- 
cipal, and,  having  paid  same,  brought  suit  to 
foreclose  mortgage  securing  him  as  surety. 
Held;  such  action  could  not  be  maintained. 
Biekette  v.  Braun,  42-316,  '73. 

16081.  False  representations  by  the  Infont, 
as  to  his  age,  do  not  make  his  contract  valid, 
nor  estop  him  from  pleading  infancy,  although 
they  may  furnish  ground  of  an  action  against  him 
for  tort.    Carpenter  v.  Carpenter,  45-H2,  '73. 

16082.  A  complaint  to  regcind  a  contract 
of  sale  of  lands,  showing  that  defendant 
fraudulently  represented  that  he  had  purchased 
said  land  at  a  sale,  by  an  administrator  of  an 
estate,  for  purpose  of  inducing  plaintiff  to  buy 
same,  which  plaintiff,  relying  on  representa- 
tions, did  buy,  showing  representations  to  be 
false,  etc*  was  held  sufficient;  that  no  tiUe 
passed  by  sale,  notes  given  in  payment  should 
be  cancelled,  etc.  Dinviddie  t.  K^y,  46-392, 
74. 

16088.  Parties.  The  widow  and  children 
were  not  necessary  parties  to  the  suit.  Id. 

16084.  Action  on  a  note  given  for  a  patent 
right.  Answer:  that  note  was  given  in  consid- 
eration of  a  patent  right ;  that  payee  exhibited 
to  maker  letters  patent  and  a  model  of  machine, 
and  falsely  and  fraudulently  claimed  "  that  the 
machine  would  properly  cut  ditches,"  etc.;  that 
defendant  had  no  means  of  ascertaining  whether 
machine  would  or  could  do  work;  that,  relying 
upon  the  representations  of  the  payee,  the  letters 
and  his  moael,  he  purchased  the  patent  and  gave 
the  note  ;  that  the  machine,  constructed  accord- 
ing to  the  model  and  letters,  fairly  tested,  would 
not  do  the  work,  and  was  of  no  value;  the  pat- 
ent therefore  was  void.  The  answer  did  not 
show  any  warranty ;  nor  that  payee  had  ever 
constructed  or  used  machine:  nothing  to  show 
that  representationsamounted  to  more  than  mere 
honest  "opinions,"  nor  that  invention  was  not 
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new  or  novel.  Hdd;  answer  bad.  Htaiier  v.  Me- 
Lau^hlin,  48-38,  73.  Cf.  Kemodle  v.  Hvnl,  4 
BIf.  57,  '36 ;  Hardeaty  v.  Smith,  8-39,  '51.  Ct  8- 
79. 

18085.  The  answer  would  hare  been  good  if 
it  had  alieged  that  invention  was  not  "  new  and 
ueefnl."  JOnam  t.  McOabe,  87-535,  '71 ;  Meaure 
V.  J«ffiw,  8-79,  '66. 

IVOSv.  The  questions  whether  there  was 
fraud  or  warranty  in  such  a  sale,  and,  if  either, 
value  of  right  sold  are  for  jury,  and  a  verdict 
for  plaintitf'  will  not  be  set  aside.  Fowter  v. 
Swip,  8-188, '51. 

16087.  FiUse  repregentatioiu  as  to  rights 
of  a  corporation  will  not  avoid  a  contract,  as 
they  are  matters  of  law,  charter  being  public. 
Fitrhr  v.  ITumas,  10-213,  '62.  Cf.  Johasm  v.  C 
F.  K.  &Ft.  W.  R.  Co.,  H-280,  '68. 

16088.  Xor,  those  as  to  its  ability  to  con- 
struct a  road  by  a  certain  time,  as  they  are  mat- 
ters of  opinion.  Id.  Cf.  1 7-490 ;  Brovmlee  v.  0. 
LAIU.R.  Co.,  18-68,  '62;  48-12. 

16030.  Nor  as  to  its  Intentions.  McMiBter 
T.LAaR.Co.,  16-11,  '60. 

16040.  Suit  upon  a  subscription  of  stock. 
Answer,  in  that  soliciting  agent  represented  that 
in  book  he  produced  there  were  articles  of 
agreement  by  which  subscriber  might  pay  for 
stock  in  money,  or  in  ties  for  road,  at  rate  of, 
etc.,  and  defendant  relying,  etc.,  subscribed  with- 
out reading,  etc.,  and  that  said  representations 
were  false.  Held;  representatioDS  were  not  pe- 
culiarly within  knowledge  of  plaintiff,  nor  such 
as  defendant  might  rely  upon.  TTuraimrgk  v.  If. 
<)ED.Ji.Cb.,  14-499,  '60. 

16041.  Bepresentation  on  which  baud  can 
be  predicated,  must  be  of  existing  fac^  and  not 
a  mere  promise.  WelMiUig  v.  Dimhart,  65- 
94,  78. 

16042.  A  promise  to  execute  a  bond,  or  to  do 
something  in  luture,  can  not  constitute  a  legal 
fraud.  Hai/a  v.  Burkam,  51-130,  '75.  Cf.  Bear 
ter  V.  iWt  etc.,  HartsvUU  Univemts,  84-245,  '70  j 
Fmt^  V.  Fouiy,  84-433,  '70 ;  Riekler  v.  /nptn,  28- 
26, '67:  Breddeni,ete.,HartmUe  Universily  v. Ham- 
ilton, 84-606,  TO;  StaU  v.  PnUher,  44-287,  '73. 

16048.  Contracts  can  not  be  rescinded  for 
frauds  in  making  representations,  which  con- 
sisted of  matter  of  mere  Opinion  and  expecta- 
tion. Bish  V.  Brad/w-d,  17-490,  '61 ;  AdHru  v. 
Adkins,  48-12,  '74. 

16044.  Kor  when  "r^tretmtatum^'  consist  of 
promises.  AdJeina  r.  Adkiru,  tupra;  Fouiu  v. 
Tbuftr,  84-433,  '70. 

16045.  In  an  action  to  recover  damages  for 
false  and  fraudulent  representations,  alleged  to 
have  been  made  by  defendant  to  plaintin;  con- 
cerning value  of  lands  sold  by  defendant  to 
plaintifT,  on  trial  of  cause  there  was  no  evidence 
offered  by  plaintiff  in  regard  to  value  of  land. 
Talne  of  the  laud  Is  a  material  matter  to  be 
considered  in  a  case  of  false  representations.  On 
demurrer  to  evidence,  this  omission  is  fatal. 
Newhouaet.  Clark,  60-172,  '77. 

16046.  In  action  affecting  title  to  realty, 
false  and  fraudulent  representations,  made  in 
procuring  certain  conveyances,  can  only  be 
raised  and  questioned  by  parties  to  such  con- 
veyances, or  tlieir  privies.  Parties,  holding  ad- 
versely, can  not  interpose  such  fraud  which  in- 
jured neither  them,  their  grantors  nor  ancestors. 
SUxpje  V.  Ikmning,  60-478,  '78. 

16047.  False  representations  merely  of  valw, 
made  by  vendor  of  real  estate  to  vendee,  are 


not  actionable  at  suit  of  vendee.  KaauA/r. 
Biehaniatm,  70-624,  '80. 

16048.  Bepresentations  of  value  do  not  con- 
stitute fraud.    Ncide/er  v.  Chatlain^  71-363,  '80, 

16049.  Suit  on  note  given  for  right  to  sell  i 
patented  grain  screen.  Answer,  that  assigoor 
of  such  right  falsely  and  fraudulently  repre- 
sented that  such  screen  would  clean  wheat  rap- 
idly and  effectually  ;  that  tliey  could  be  t>ourat 
at  8  for$5 ;  that  snch  representations  were  fake, 
and  known  to  be  false;  that  defendant  regard- 
ed them  as  true;  tliat  said  screens  would  not 
clean  wheat  rapidly  and  effectually,  and  coald 
not  be  £ot  at  S  for  $5.  Held;  answer  insuffi- 
cient. Hdd;  representation  that  screen  would 
clean  wheat  rapidly  and  effectually,  was  mere 
matter  of  opinion  upon  which  defendant  had  no 
right  to  rely ;  being  merely  descriptive  of  man- 
ner in  which  machine  would  work.  Hid; 
there  being  no  averment  that  defendant  was  io- 
iured  because  be  could  not  buy  such  machineat 
S  for  15,  such  representation  was  not  of  a  ma- 
terial fact.  Id. 

16050.  False  representatiou '  respecting 
value  of  property,  do  not  constitute  such  ftaud 
as  would  render  a  bond  for  their  price  void  ai 
initio,  but  are  sufficient  to  justify  rescinding  of 
contract.    Sttpp  v.  MeOirt;/,  1  Blf.  518,  '22. 

16061.  In  a  suit  against  maker  of  notes  givm 
for  price  of  goods,  defendant  having  ofi'ered  evi- 
dence of  fraudulent  representations  made  to 
him  by  payee  concerning  goods  at  time  of  pur- 
chase, offered  to  prove  a  series  of  sales  made  ij 
payee  to  other  persons,  in  other  places,  by  some 
sort  of  misrepresentations,  it  was  not  pr^nded 
that  defendant,  at  time  of  his  purchase,  had  any 
knowledge  of  other  sales,  or  was  inSuenoed  Iqr 
them.  Held;  evidence  was  irrelevant.  Si$M 
V.  Cb/e//,  6-23,  '54. 

16062.  A  defense  setting  up  false  refn- 
sentatlons,  but  not  showing  who  made  them,  is 
bad.  (yDoiiaIdT.E.I.dtV.S.L.R.Qf.,li-^ 
'60. 

16058.  For  discussion  as  to  what  representa- 
tions  will  amount  to  fraud,  see  authonties  col- 
lected in  EeUp  v.  Lanh,  21-190,  '63. 

16054.  Expression  of  opinion  as  to  utility, 
service,  etc.,  is  not  a  representation  of  a  mate- 
rial fact.  Id. 

16055.  Action  on  subscription  to  capiul 
stock  of  a  corporation  while  in  progress  of  or- 

K nidation.    Defendant  pleaded  that  he  was  il- 
erate;  could  not  read;  did  not  hear  arti- 
cles  read ;  was  induced  to  subscribe  by  t 

{tarty  interested  in  obtaining  subscription,  who 
alsely  represented,  in  case  he  subscribed,  be 
would  not,  according  to  conditions  of  said  arti- 
cles, be  required  to  pay  for  his  stock  nntil  the 
amount  of  $20,000  was  subscribed,  and  that 
said  sum  never  was  subscribed.  Hdd;  answer 
good.    Wat  V.  C.  A  A.  T.  Co.,  10-242  '62. 

16056.  False  representations  of  an  agnt» 
in  baainess  of  his  principal,  binds  latter.  Tbo* 
v.Hiaden,  19-93,  ^62. 

16067.  Inducements.  Fraudulent  represeo- 
tations  on  part  of  judgment-debtor  in  inducing 
one  to  become  replevin  bail  for  him,  will  not 
release  such  bail  from  liability.  To  be  rendered 
not  liable,  false  representations  must  have  been 
madeby  judgment'plaintiff,  or  by  his  agent  vith 
his  consent   X^pper  v.  NuUmm,  85-384,  '71. 

16058.  A  wanantr  bjr  a  Joint  owner  of 
personal  property,  is  not  binding  on  a  co-joiot 
ownerwho  had  authorized  neither  sale  norwar- 
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Tant^.  Nor  will  latter  be  held  liable  for  onan- 
thorued  falee  representations  or  misrepresenta- 
tions of  former.    Holmes  v.  Wood,  82-201,  '69. 

16069*  False  representations  made  by  a  ven- 
dor of  a  drug  store  as  to  value  and  amount  of 
custom  thereof,  may  be  a  good  defense  to  notes 
^ven  by  vendee  to  vendor,  when  vendee  had 
paid  actaal  value  of  interest  by  him  purchased. 
HMeOer  T.  BvaM^  88-293,  '69. 

1 6060.  Also,  fitlse  representatloiiB  by  the 

Tendor  of  a  newspaper  establishment  as  to 
number  of  subscribers  and  amount  of  business 
and  profits,  for  such  representations  are  of  mat- 
ter tnat  is  material,  and  in  which  vendee  could 
jelv.    Harvey  v.  SmUh,  17-272,  '61. 

16061*  Id  an  action  for  damaj^  for  false 
repreaentatioiu,  judgment  may  credit  amount  of 
Terdict  on  notes  for  patchase-money,  and  order 
xetam  of  notes.  Id. 

16062.  Where  a  surety  alibied  his  signature 
iras  procured  by  false  representations  of  payee, 
it  was  proper  to  admit  in  evidence  a  mortgage 
indemnifying  him  from  loss.  It  was  a  harmless 
■error  to  such  surety,  to  admit  a  prior  mortgage 
in  evidence,  to  show  the  value  of  such  indem- 
nity,    Oraadall  v.  First  NaL  Bank  Avbvm,  61- 

16068*  Where  defendant,  in  action  on  a  note, 
alleged  frandnlent  representations  bj  payee,  as 
defense,  circumstance  that  former,  m  conver- 
sation with  latter  about  payment  of  note,  said 
nothins  as  to  said  representations,  is  to  be  con- 
iidered  in  determining  whether  or  not  such  rep- 
resentations were  made.  Cook  v.  Ftuon,  66-521, 
'79. 

16064.  Ik  an  sctloii  where  frandnlent  rep- 

resentatiouB  were  matter  in  issue,  court  in- 
structed as  follows:  1.  "  If  plaintiff  pointed  out 
the  location  of  the  land,  and  the  description  was 
ialse,  defendant  would  be  entitled  to  an  abate- 
ment of  the  price,  *  *  *  and  the  measure  of 
abatement  would  be  what  the  land  not  included 
in  the  deed,  but  included  in  the  misrepresenta- 
tion, wcnild  cost  under  a  writ  of  (uf  mwd  aamnum," 
etc.,  •  •  •  3.  "  If  G  represented  to  R,  on  sale^ 
Uiat  the  mill  would  grind  from  50  to  75  bushels 
per  day,  with  the  old  dam,  *  *  *  in  &  dir 
time,  and  the  mill  would  not  grind  so  much,  R 
would  be  entitled  to  damages  for  the  diflerence 
between  the  value  of  a  mill  which  will  grind 
such  quantity,  and  one  which  would  grind  less; 
anleas  B,  before  the  purchase,  had  examined  the 
mill  and  water  ana  had  equal  opportunity  of 
forming  an  opinion  as  to  c^uantity  of  grain  that 
could  be  ground  in  a  dry  time."  4.  "  You  may 
give  damages,  under  the  rule  laid  down  in  the 
former  part  of  these  instructions,  for  any  defect 
in  the  grinding  of  the  mill;  or  you  may  give 
damages  for  any  representations  as  to  the  situa- 
tion and  boundaries  of  the  land ;  but  you  can 
not  give  damages  for  both  the  land  and  grinding 
Quauties  of  the  mill.  It  is  obvious,  from  evi- 
aence,  that  the  grinding  quality  of  the  mill  was 
dependent  upon  theqqantityof  waterin  the  old 
mill-dam,  and  the  object  of  constructing  a  dam 
below  the  old  one  was,  to  provide  a  larger  pool 
of  water.  Now  if  defendant  insists  on  the  ground, 
repcesented  by  plaintiffs,  belonging  to  nim,  to 
build  his  dam  on,  he  would  not  be  entitled  to 
claim  an  abatement  on  the  notes  for  defect  in 
the  grinding  quality  of  the  mill  for  a  longer 
time  than  was  reasonably  necessaiy  to  obtain  a 
title  to  the  land  included  in  the  r^resentaUons, 
and  by  that  means  supply  the  mill  with  an  ad- 


equate quantity  of  water."  Held;  1.  There  was 
no  error  in  thefirst  instruction,  of  which  defend- 
ant could  complain.  Held;  2.  Third  and  fourth 
instructions  were  erroneous.  One  branch  of  de- 
fense was,  misrepresentation  in  reference  to  loca- 
tion, etc.,  of  land,  and  another  was,  misrepresen- 
tation touchingquantity  of  grain  mill  will  grind 
in  a  day,  etc.  There  was  no  necessary  connec- 
tion between  them  and  defendant  might  avail 
himself  of  either.    Beynotds  v.  Cbi,  11-262,  '58. 

16065.  False  representations  of  an  agent 
of  a  railroad  company  soliciting  stock,  that 
persons  undertaking  to  construct  and  equip 
road  were  able  to  pomplete  it,  without  any  ad- 
vance from  company,  out  of  their  own  resources, 
are  no  defense  in  an  action  upon  a  subscription. 
Andrw  T.  O.  A  M.  S.  Co.,  ll-169,  '60. 

16066.  Representations  of  a  soliciting  agent, 
with  regard  to  ultimate  value  of  railroad  stock, 
is  mere  matter  of  opinion,  upon  which  sub- 
scriber has  no  right  to  zelv.    Vawter  v.  0.  &  M, 

B,  Cb,  14-174, 

IL  Bemedf}  domphUnt)  Asswer. 

16067.  A  party  can  not  aToM  a  contrMtf 
or  resdnd  tt,  on  account  of  fraud,  mistake  or 
intoxication,  unless  he  restores,  or  offers  to  re- 
store, all  benefits  received  by  him,  in  a  reason- 
able time,  unless  it  is  shown  consideration  re- 
ceived by  him  is  of  no  value.  Heaton  v.  Knowl- 
t&n,  58-357,  '76;  Shaw  v.  BarTtkarL  17-183,  '61 ; 
Staoart  v.  Lvdwide,  29-230,  '67:  MeOvire  v.  Oal- 
lahan,  19-128,  '62;  Johnton  v.  Houghion,  19-359, 
'62;  QaUing  v.  Nmell,  9-672,  '57;  Dari  v.  Mc- 
QuUty,  6-391,  '65 ;  Puett  v.  SUtU  B'k,  4-45,  '43 ; 
Calhoun  v.  Davis,  2-532,  '51 ;  BrawMd  v.  Palmer, 
7  Blf.  227,  '44 ;  Skaeier  v.  SUade,  id.  178  ;  BueU  v. 
Ihie,  id.  55,  '43;  Joeal  v.  WiUiam^.  42-666,  '73: 
DeFord  v.  Urbain,  48-219,  '74 ;  Arts  r.  R  I.  & 

C.  S.  L,  B.  Co.,  23-567,  '64;  FiUlen  v.  SUvari^ 
24-332,  '65;  Otm  v.  Qvtkrie,  8  Bll.  409,  '47; 
Osbom  V.  Hodd,  id,  467. 

16068.  So,  when  the  rescission  is  attempted 
by  the  heirs,  they  must  return  consideration. 
likepherd  v.  Fisher,  17-229,  '61. 

16069.  Defendant  may  introduce  evidence 
that  plaintiff,  in  an  action  to  rescind,  adhered 
to  contract  after  having  discovered  fraud.  Wood- 
rvg  V.  Gamer,  80-246,  72. 

16070.  A  sale  of  personal  property  may  be 
rescinded  for  fraad,  and  replevined  by  vendor, 
provided :  the  representations  were  calculated  to 
deceive  a  person  of  common  pradeoce ;  and  were 
false,  and  known  to  be  false  at  the  time,  by 
party  who  made  them  ;  and  peraon,  to  whom 
they  were  made,  believed  them  to  be  true,  and 
relied  on  them ;  and  they  were  inducements 
which  caused  him  to  part  with  bis  property. 
Oregon/ Y.  Schoenell,  56-101,  '76. 

16071.  A  sale  that  was  consummated  through 
£raud,  which  was  adjusted  by  vendor  accepting 
note  of  a  third  party  for  purchase-money,  can 
not  be  thus  rescinded.  Id. 

16072.  Replevin  by  plaintiff  against  defend- 
ant for  a  horse.  Plaintiff  had  sold  horse  to  a 
third  party  for  $20  cash,  and  certain  notes,  pur- 
porting to  be  ^nuine,  of  which  contract  defend- 
ant was  cognizant  Said  third  party  sold  to 
defendant  for  cash.  Afterward  it  was  discov- 
ered that  notes  were  forgeries.  Thereupon  plain- 
tiff immediately  demanded  of  def«idant  return 
of  horse,  and,  on  refusal,  instituted  this  action. 
There  was  no  offer  by  plaintiff  to  pay  hack  ¥20 
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and  rescind  conbact.  Hdd;  action  could  not 
be  against  either  defendant  or  third  party  until 
the  money  was  refunded  or  tendered  back. 
Held  ;  it  was  not  necessary  to  tender  back  forged 
notes.    Haeme  v.  MiiduU.  58-213,  '77. 

16078.  Money  obtained  by  frand  may  be 
recovered  back  in  assumpsit.  Beynolds  t.  Roches 
fer,  4r-43.  '52. 

16074.  In  such  action,  proof  that  defendant 
obtained  a  part  of  money  for  use  of  a  third  and 
innocent  partv,  is  no  defense  against  recovery 
of  that  part.  'l<L   Cf.  7-232 ;  12-503. 

16075.  Money  had  and  received  will  lie 
where  one  man  has  obtained  money  from  anoth- 
er through  medium  of  oppression,  imposition, 
extortion  or  deceit;  and  law  implies  a  promise 
from  snch  penon  to  return  it  to  lawful  owner. 
MeQmxn  T.  Stale  Bank  Indiana,  8-418,  '60. 

16076.  The  defendant  sold  to  plaintiff  sev- 
eral bills  of  exchange  drawn  on  a  broker  in  Kew 
York.  Bills  were  accepted,  but  sale  was  made 
by  fraudulent  representation,  and  both  defend- 
ant and  broker  were  destitute  of  property.  Suit 
was  brought  a  few  days  before  bills  were  paya- 
ble. Held  ;  as  money  sued  for  had  been  obtained 
by  fraud,  plaintifT  had  a  right  to  consider  con- 
tract a  nullity.  Id. 

16077.  Complaint  by  A  against  6  in  two 
paragraphs.  In  first,  it  was  alleged  that  plain- 
tiff pUrcnased  of  defendant  17  head  of  beef  cat- 
tle, which  defendant  represented  and  warranted 
to  be  sound,  healthy  ana  merchantable;thatone 
was  diseased,  unfit  for  beef  and  not  marketable, 
and  that  by  reason  thereof,  of  no  value,  by 
which  plaintiff  was  damaged,  etc.  In  second  par- 
asraph,  it  was  alleged  that  plaintiff  purchased 
01  defendant  17  head  of  cattle,  at,  etc.,  for  ship- 
ment; that  defendant  stated  and  represented 
that  said  cattle  were  sound  and  merchantable, 
by  which  representations  plaintiff  was  induced 
to  purchase ;  that  one  of  tnem  was  diseased,  un- 
sound, and  unfit  for  market,  which  was  well 
known  to  defendant  and  fraudulently  concealed, 
etc.,  to  plaintiff's  damage.  Hdd;  each  para- 
graph good.  One  for  br^ch  of  warranty ;  other 
for  trust  Hdi!  there  was  a  misjoinder  of  ac- 
tions, but  this  objection  could  not  be  raised  in 
8.  C.  for  first  time.    Hardwiek  v.  Wibitm,  40-321, 

•7a 

16078*  Where  fraud  has  been  practiced  upon 
purchaser,  or  there  has  been  a  breach  of  war- 
ranty in  a  sale  of  personal  property,  he  may 
either  stand  to  Imrmin  and  recover  damages,  for 
fraud  or  breach,  or  ne  may  rescind  contract,  and 
return  thing  bought,  and  receive  back  what  he 
paid  or  sold.   Love  v.  Oldham,  22-51,  '64. 

16079.  And  such  purchaser  may  set  up  frand 
or  breach  of  warranty,  as  a  defense  in  an  action 
against  him  for  purchase- money.  If  injun^  sus- 
tained is  equal  to  or  exceeds  amount  oi  pur- 
chase-money unpaid,  he  may  defeat  action:  if 
less,  it  will  go  in  reduction  of  plaintiff's  claim. 
Jd. 

16080.  And  under  code,  a  defendant  may  set 
np,  by  way  of  counter-claim,  such  fraud  or  breach 
OI  warranty,  and  not  only  defeat  action,  but  re- 
cover against  plaintiff  any  damages  greater  than 
plaintiff's  claim.  Id.  (».  R.  S.  '81,  350.) 

16081.  Exemplary  damages  may  be  recov- 
ered for  injury  occasioned  by  fraud.  MiUiton  T. 
Soeh,  17-227,  '61. 

1608S.  A  complaint  in  replevin  before  a 
justice,  to  obtain  possession  of  proper^  taken 
ander  a  fraadal^  contract  is  bad  if  it  does 


not  allege  a  rescission  of  contract.  MeOoi/  v.  JZwL 
50-283,  '75. 

16088.  Connter^claim  and'InJutctlM.  Suit 
by  A  against  B  upon  note  for  f  170.  B  answered 
that  A  fraudulently  representeid  to  him  that  one 
C  held  le^l  title  to  a  certain  tract  of  land,  bQt 
bad  sold  It  to  D,and  given  him  a  bond  forconv«'- 
ance ;  that  A  then  owned  land  having  boocfat 
it  from  D  and  received  an  assignment  of  lii» 
bond ;  that  B,  confiding  in  these  representations, 
was  induced  to  buy  land  for  ^55 ;  that  A  stip- 
ulated, as  part  of  contract,  that  he  would  thea 
cause  C  to  convey  undivided  four-fifths  of  prem- 
ises to  B,  by  deed  in  fee,  with  full  covenants  of 
warranty,  and  also  to  execute  a  bond  bindiag^ 
him  to  make  a  similar  deed  to  B  for  the  re- 
maining fifth  1^  June  1,  '56;  that  deed  and 
bond  were  executed,  and  B  paid  A  $170;  and 

five  him  note  sued  on,  and  another  for  $35,  due 
unel,'56;  that  1^1  title  to  only  three-fiftht 
belonged  to  C,  and  that  immediately  after  exe- 
cuting said  bond  C  left  state,  and  was  notori- 
ously insolvent.  The  $170  paid  was  alleged  to 
be  more  than  three-fifths  of  value  of  whole  tract 
Answer,  which  was  verified  by  oath,  prayed,  br 
way  of  counteiKilaim,  that  collection  of  note 
sued  on,  and  negotiation  or  compulsoiy  par- 
ment  of  $35  note,  might  be  injoined  until  C 
should  make  a  valid  deed  to  all  land.  Hdd; 
not  necessary  to  support  injunction,  that  an  of- 
fer to  rescind  contract  of  sale  should  hare  been 
made,  injunction  properly  granted.  WarreiT. 
Gears,  fi-319, '54.  Cf.  11^169;  Sdr-300  ;  50- 
240. 

16084.  A  party  can  not  obtain  a  dischane 
from  a  stock^nbscriptJon  for  fraud,  wh«e  Be 
was  a  party  to  frano.   S.  P.  R.  do.  v.  Hbxm, 

5-  165,  ^54. 

16085.  A  purchaser  of  real  estate  wftk 

notice  that  title  of  vendor  is  to  be  disputed  for 
fraud,  is  entitled  to  no  consideration  in  a  conrt 
ofequity,  if  fraud  be  established.  BcttrY.Wri^ 

6-  183,  '55. 

16086.  A  obtained  a  lodgment  against  B,  for 
$388.  At  same  Ume  G  also  obtained  a  judgment 
for  $410.  Each  creditor  held  a  mortf;age  on 
same  property  to  secure  his  claim,  which  was 
foreclosed.  D  became  replevin  bail.  Whra 
stay  expired,  an  order  of  sale  was  issued.  Be- 
fore sale  E,  represented  to  D  that  he  held  an  in* 
cnmbrance  on  all  property  of  B,  and  did  not 
want  it  sold.  It  was  agned  that  if  E  would 
pay  off  judgment  of  C,  D  would  try  to  obtsia 
indulgence  of  A.  E  went  away  and  Rtnmed, 
saying  he  had  paid  judgment.  E  procured  an 
assignment  of  said  jnclgment,  but  D  was  kqit 
ignorant  of  it.  D  secured  from  A  an  order  to 
return  execution  therefor,  etc.  There  waa  no 
evidence  that  D  consented  to  return  of  execu- 
tion as  to  C  without  a  sate.  Held  ;  rights  of 
had  not  been  impaired.  Lien  of  mortgage  wis 
not  discharged.  It  was  not  shown  that  B  had 
other  property,  so  D  was  not  damaged.  BM: 
Dwas  not  discharged  from  his  obligation.  He 
might  have  compelled  the  creditor  to  proceed, 
or  exonerate  him,  or  he  might  have  paid  d^t 
and  have  been  subrogated  to  rights  of  creditor 
under  mortgage.  Held;  D  could  not  iftjotn 
collection  of  said  judgment  by  £.  A'maaiwkr 
V.  JngU,  20-135,  '63. 

16087.  Of  parchase-nonej.  A  was  owner 
of  lot  fenced  in,  and  portion  inclosed  was  55 
feet  wide.  A  had  obtained  lot  of  B,  who  bad 
occupied  it  adversely  for  about  80  yeais,  fenced 
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in  same  war.  A  sold  and  conveyed  to  C.  C 
had  lived  adjoining  lot  for  12  years.  C  agreed 
to  give  a  certain  price  for  it  on  belief  and  rep- 
reseatation  that  lot  was  56  feet  wide  as  inclosed. 
B  conveyed  to  A  and  he  to  C.  All  transfers 
made  under  same  belief.  After  C  had  purchased 
it,  it  waa  discovered  that  fence  inclosed  5 
feet  too  much ;  that  fence  incloaed  5  feet  off  of  a 
street,  and  in  fact  lot  was  only  60  feet  vide.  A 
aad  C  were  honestly  mistaken.  Suit  was 
brought  for  balance  of  purchase-money.  Held  ; 
C  was  entitled  to  an  abatement  in  purchase- 
money  eqaal  to  value  of  6  feet  Bmott  v.  Stding, 
46-15,  'fi. 

16088*  A  conveyed  land  to  B  by  warranty 
deed,  falsely  and  fraudulently  representing  that 
land  was  unincumbered  and  title  perfect,  and 
recnred  back  a  mortgage  to  secure  notes  for 
pntchase-money,  notes  not  payable  in  bank. 
Bait  by  assignee  to  foreclose.  Hdd  ;  represent- 
ations were  good  ground  for  counter-claim  to 
injoin  personal  judgment  a^inst  B.  Held;  B 
might  Aave  sued  for  rescission,  in  proper  time, 
or  for  damages,  or  for  injunction  until  title  was 
perfected,  or  on  covenants.  Bad  v.  T.  Mmf^g 
Cb^  66-21, 79. 

16089.  Abfttement  If  a  tract  of  land  be 
aold  with  representations  that  it  contains  a  cer- 
tain number  of  acres,  and  there  be  a  deficiency, 
vendee,  if  he  prefers  to  retain  land,  and  to  set 
up  misrepresentation  in  reduction  of  price,  is 
entitled  to  an  abatement  of  purchase-money,  for 
so  much  only  as  quantity  tails  short  of  repre- 
sentation.   Ccx  V.  Seyaom,  7-257,  '55. 

16000.  If  the  vendor  falsely  represents  that 
tract  contain  a  particular  parcel  of  land,  which 
is  of  no  value  except  tor  siteof  amitl-dam,  vendee 
would  seem  to  be  entitled  to  no  greater  abate- 
ment of  purchase- money  than  cost  of  procuring 
it.  Id. 

16091>  In  a  suit  by  vendor  to  recover  one  of 
several  installments  of  porchase-money,  if  pur- 
chaser, by  reason  of  false  representations  of  ven- 
dor, ia  entitled  to  an  abat^ent,  though  to  an 
amount  less  than  snbeequent  installments,  it  is 
his  right  to  have  that  aoatement  made  in  such 
suit  Id. 

16092.  In  an  action  to  foreclose  a  mortnige 
against  mortgagor  and  bis  vendee,  which  nad 
been  released  through  fraud,  complaint  alleged 
execution  of  mortgage  to  plaintiflTby  defendant; 
that  defendant,  intending  and  contriving  to  de- 
limud  plainU^  falsely  represented  to  plaintiff 
that  he  wanted,  and  was  arranging  to  negotiate, 
a  loan  with  a  third  party,  for  purpose  of  pro- 
curing money  to  pay  plaintiff;  that  matters  nad 
BO  far  Deen  consummated  that  all  that  remained 
to  be  done  was  release  of  plaintiff's  mortgage ; 
that  said  loan  could  only  be  bad  by  plaintiff  re- 
leasing his  mortgage ;  that  defendant  pledged 
that,  u  plaintiff  would  release  said  mortgage,  he 
woold  procure  said  loan,  and  with  money  im- 
mediately payplaintiff  his  claim ;  that  plaintiff, 
relying  on  said  representations,  and  believing 
tiiat  defendant  intended  to  negotiate  said  loan, 
and  pay  him  his  said  claim,  made  and  ezecuteo 
a  release  to  said  mortgage,  and  did  so  for  no 
other  than  purpose  aforesaid ;  that  defendant 
was  not  then  intending,  nor  attempting,  to  ne- 
gotiate a  loan  with  any  third  person,  and  had 
not  made  any  arrangements  for  such  purpose, 
and  was  not  intending  hereby  to  procure  money 
to  pay  plaintiff's  claim ;  that  defendant  having 
procared  said  release,  in  violation  of  his  prom> 


ise,  and  in  fraud  of  plaintiff's  right,  sold  said 

land  to  K,  who  agreed  to  pay  him  sum  of  

dollars,  and  executed  his  notes  therefor;  that 
said  notes  are  still  due  and  unpaid.  Prayer: 
judgment  against  defendant,  ana  foreclosure  of 
mortgage  to  amount  yet  owing  by  R,  or  to  ex- 
tent of  the  plaintiff's  claims.  Heid;  complaint 
good  against  mortgagor  and  said  vendee  £ea- 
jan  v.  Hadlejj,  57-509,  77. 

16098.  When  a  complaint  far  rescission  <^ 
a  contract  shows  a  gross  fraud  on  part  of  de- 
fendant by  making  false  statements,  on  which 
plaintiff,  in  good  faith  relied  in  his  negotiation. 
It  is  suiBcient  for  rescission  of  a  contract.  Leed» 
V.  Bmer  5»-289,  '77. 

1609i.  Also,  if  defendantdesignedly  or  know- 
ingly cause  a  false  impression  to  be  entertained 
by  plaintiff,  who  is  thereby  drawn  into  a  con- 
tract injurious  to  his  own  interests,  equity  wiUL 
grant  relief.  Slate  v.  MoUoway,  8  Blf.  46,  '46; 
Woodruff  V.  Gamer,  27-4,  '66. 

16095.  The  complaint  alleges  that  on,  etc.,. 
defendant  sold  plaintiff  a  mare,  for  which  he- 
paid  $1 19,  by  giving  his  note  with  security,  due, 
etc.;  that  defendant  fraudulently  represented 
mare  to  be  only  eight  yeare,  knowing  her  to  he 
ten  or  twelve  years,  old ;  that  ahe  was  not  worth 
as  much  as  if  she  had  been  of  age  represented. 
Held;  complaint  was  sufficient  before  a  justice. 
Gray  V.  Bieh,  10-430,  '58. 

16096.  Complaint  averred  that  plaintiff  paiv 
chased  of  defendant  27  hogs  for  a  price  equal 
to  full  value  of  sound  ho^ ;  that  defendant  rep- 
resented them  to  be  sound  and  healthy ;  that 
plaintiff  relied  upon  said  representations,  hav- 
ing no  opportunity  by  reasonable  dillfjence  to- 
discover  tnat  same  was  not  true ;  that,  m  fact^ 
they  were  diseased  and  unhealthy,  being  then 
affected  with  hog  cholera,  and  known  to  be  so 
by  defendant,  and  afterward  25  of  them  died  of 
said  disease.  Held;  good  on  demurrer.  Baker- 
T.  MeGinnie,  22-257,  ^64. 

16097.  A  complaint  by  A  against  B  all^ed^ 
that  on,  etc.,  there  was  a  litigation  anticipated 
between  plaintiff  and  one  C,  arising  out  of  an 
alleged  case  of  bastardy;  that  defendant  having 
knowledgeof  said  fact,  reported  to  plaintiff  that 
for  two  hundred  and  fifty  dollars  he  could  and 
would  compromise  and  settle  it,  and  procure  a 
release;   that  afterward  defendant  informed 

E lain  tiff  that  he  had  compromised  it  for  twO' 
undred  dollars,  and  had  taken  a  bond  in  sum 
of  one  thousand  dollars  from  C,  D  and  £,  not 
to  institute  suit  against  plainUff  for  said  bas- 
tardy; that  Uiereupon  plaintiff  executed  to  de- 
fendant two  notes — one  for  one  hundred  dollars- 
and  other  for  one  hundred  and  fifty  dollars — 
first  of  which  was  paid  at  maturity,  but  other 
remained  unpaid,  and  was  still  in  possession  of 
defendant;  that  after  payment  of  said  first 
note,  plaintiff  was  arrested  on  account  of  said 
all^^  bastardy,  and  then  first  learned,  and  it 
was  true,  that  he  had  been  deceived  and  im- 
posed upon  by  defendant,  who  had  never  com- 
promisM  anticipated  litigation,  or  attempted  to- 
do  so;  that  said  notes  were  executed  in  consid- 
eration of  false  and  fraudulent  pretense  and 
representation  aforesaid,  and  for  no  other  con- 
sideration; that  in  conset^uence  of  said  false 
and  fraudulent  representation  and  pretense,  by 
which  his  signature  to  notes  was  obtained,  "ana 
Ike  failure  t^dejmdant  U>  compfy  wUh  hia  taid  agree- 
ment" plaintiff  had  been  damaged  in,  etc.  Heldf 
that  this  was  a  complaint  for  deceit,  and  not  on 
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■contract.'  HM^  alto:  allegstioo  in  italicB  is 
mere  siirBlnSUe*   WaOt  v.  MeAOxOeF,  S8-264, 

'70. 

16098.  A  oomplaint  for  damages,  for  fraudu- 
lent representations  of  a  vendor,  must  contain 
ED  averment  that  vendee  nlled  on  the  repre- 
JWatatlons  made.  A  recital  of  evidence,  which 
might  justify  presumption  that  they  were  relied 
on,  is  not  sufficient,  unless  presumption  would 
^conclusive.  Goinps  v. H^Ue,  88-125,  70.  Cf. 
IfoAi  V.  Hoffman,  id.  172. 

16099.  Confession  and  avoidance.  An  an- 
sweff  verified  by  affidavit,  to  a  complaint  on  a 
note,  denying  any  knowledge  of  havingexecuted 
note ;  bat  admitting  that,  By  fraud  and  misrep* 
tesentations  of  payee,  he  had  signed  an  instru- 
ment which  he  was  informed  was  of  another 
<:haracter  than  a  note,  and  lie  may  have  execut- 
ed such  note ;  is  a  plea,  not  denying  execuUon 
of  note,  butof  confessionandavoidance.  KiajtU 
T.  CAriirfie,  55-140,  76. 

16100*  Answer,  in  an  action  of  an  execu- 
tory contract,  showing  a  fraudulent  trick  or  con- 
trivance whereby  defendant's  signature  to  con- 
tract had  been  obtained,  and  that  plaintiff  had 
a  written  notice  of  fact  that  defendant  had  re- 
pudiated contract  and  would  not  be  bound 
thereby,  before  plaintiff  had  acted  upon  the  con- 
tract by  war  of  performance  of  same  on  his  part, 
is  good,    tiammel  v.  Txpier,  70-84,  '80. 

16101.  In  action  by  payee  against  makers,  a 
principal  and  surety  upon  note  as  part  consider- 
ation of  lease  of  real  estate,  made  by  payee,  to 
principal  by  writing,  silent  as  to  character  and 
condition  of  real  estate,  principal  answered  by 
-counter-claim,  setting  out  lease,  alleging  surety- 
ship, and  averring  that  payee,  in  making  lease, 
had  falsely  and  fraudulently  represented  to 
principal  that  estate  was  so  drained  as  to  be 
-equally  fit  for  farming  in  wet  or  dry  seasons; 
that  he  had  no  means  of  finding  out  whether  or 
not  such  representations  were  true,  and,  relying 
upon  them,  accepted  lease  and  executed  note; 
and  that  such  representations  were  false;  that 
land  was  not  drained  and  suitable  for  iarmins, 
and  that  during  wet  seasons,  because  thereof, 
his  crops  had  failed.  Hdd;  sufficient  counter- 
claim.   Nom*  V.  Tharp,  65-47,  '78. 

16108.  An  action  on  a  note  not  payable  in 
bank  in  this  state,  by  an  indorsee  against  mak- 
•er  and  a  third  party  claiming  it  Answer  by 
maker  that  note  was  given  for  land ;  that  prior 
to  conveyance  land  was  mortgaged  for  purcnase- 
non^  to  co-defendant,  but  payee  had  fraudu- 
lently obtained  a  release ;  that  plaintiff  took 
note  for  antecedent  debt :  that  subsequently  co- 
defendant  had  obtained  a  judgment  against 

{tayee  and  maker  for  unpaid  ^urcnase-money  on 
and,  to  which  action  plaintiff  had  due  notice 
to  appear.  Co-defendant  answered,  setting  np 
judgment  Hdd;  on  demurrer,  answers  were 
sufficient   Reagan  v.  Burton,  67-347,  '79. 

16108.  Extension  <rftiine.  Action  on  note. 
Answer:  after  maturity  of  note,  and  before  suit, 
for  value  received,  payee  agreed  with  maker, 
that  if  latter  would  pay  former  a  certain  portion 
at  beginning  of  each  subsequent  month,  he  would 
extend  time  accordingly,  until  paid  in  full;  but 
payee  refused  and  failed  to  accept  same,  al- 
though maker  has  always  been  ready  and  wil- 
ling to  pay  same  by  such  installments.  ifeU/ 
answer  oad.  No  averment  of  tender.  Jones  t. 
JVwt,  61-69,  TS. 

16104.  Action  on  note.   Answer  admitting 


execution  of  note,  but  alleging  that  defendant 
had  purchased  a  machine  to  be  delivered  on  de 
mand,  and  on  its  reception  he  was  to  execute 
note  due  six  months  thereafter ;  that  before  re- 
ceipt of  machine,  as  he  was  about  starting  awiy 
on  train,  payee  came  to  him  with  note,  and 
falsely  and  fraudulently  assured  himthat  itmi 
all  right  and  according  to  contract ;  that  h^  be- 
ing hurried,  and  relying  upon  said  representa- 
tions, signed  said  note  of  that  date ;  but  payee 
fraudulently  aute^lated  said  note  five  months, 
contrary  to  their  contract ;  that  as  soon  as  be 
learned  that  said  note  had  been  ante-dated,  be 
demanded  that  it  be  changed  according  to  the 
contract,  which  change  was  refused.  Hdid;  an- 
swer bad.   IHitton  V.  Oipper  53-^6, '76. 

14105.  Debt  on  a  sealed  note  for  $100.  Hea: 
note  was  given  for  a  hone  fraudulently  tepre* 
sented  as  sound,  but  which  was  unsound  and 
worth  nothing.  Only  proof  was,  that  it  had  been 
given,  together  with  $50,  for  a  horse.  Court  in- 
structed, that  if  the  $50  had  been  paid,  and  horse 
was  worth  no  more,  they  might  consider  whole 
consideration  of  the  note  to  have  failed.  Htid; 
instruction  was  erroneous.  Abet  v.  BurodLS  BIL 
502, '34. 

16106.  AToUfa^  contract.  Action  on  nota 
Answer:  that  note  was  given  as  part  couBideia- 
tion  for  the  purchase  of  one-half  interest  in  a 
saw  mill ;  that  at  time  of  sale  and  execution  of 
note  payee  falsely  and  fraudulently  represented 
that  machinery  was  in  complete  order  in  every 
particular.  But  on  contrary,  it  was  in  bad  orier 
and  worthless.  Hfld;  answer  bad.  It  does  not 
show  that  machinery  belong  to  mill,  nor  that 
maker  believed  representations  made,  nor  that 
statement  induced  sale  and  note,  nor  that  maks 
had  reason  to  rely  on  statemento  made.  Jmai. 
Frost,  51-69,75. 

16107.  Representations  as  to  title.  Anai- 
svrer.  alleging  that  notes  sued  on  were  obtained 
\ij  false  and  fraudulent  representations,  in  rcier- 
ence  to  title  of  land  for  which  note  was  given, 
and  containing  no  averment  that  title  was  de- 
fective or  had  failed,  is  bad.  JfiiAoney  v.  SMnu, 
49-146, 74. 

16108.  If  plea  setting  up  fraud  shows  that 
defendant  voluntarily  and  deliberately  con- 
tracted, and  got  what  he  contracted  for,  be  can 
not  avoid  liability  upon  the  general  allmtioa 
that  article  receivea  was  worthless ;  sncE  alle- 
gation can  not  make  good  a  plea  which  u  other- 
wise bad.  Ntidefer  v.  Chaitain,  71-363,  "Sa 
(MortJuaA  v.  Jlfum^,  81-418,  '69,  disapimnd 
as  to  this  point) 

16109.  Wortfalegg  eonslderation.  Suit  on 
a  note  given  in  consideration  of  a  patent  on  a 
pump;  answers,  (1)  admitting  that  patent  was 
obtained,  stated  wherein  alleged  improvement 
consisted;  that  plaintiff  warranted  supposed  un* 
provement  to  be  new  and  useful ;  that  it  was  not 
so,  that  pump  will  work  as  well  withont,8swid 
it;  (2)  that  patent  and  specifications  do  not  de- 
scribe pump  in  use  so  that  it  maj  be  Aown  in 
what  improvement  consists,  /feld/answeisgood. 
Meanrt  v.  Jeffrey,  8-79,  '56. 

16110.  Plea  :  that  note  was  made  in  consid- 
eration of  sale  and  conveyance  to  defendant  tl 
right  to  use,  sell,  etc.,  a  certein  patent  right, 
which  patent  right  was  of  no  value  to  defendant 
ife/d;  bad.  ifemixUe  v.  fiun^,  4  Blf.  67, '35. 

16111.  Nor  would  the  plea  be  good  if  plain- 
tiff had  falsely  represented  it  to  be  of  value  willi 
knowledge  that  it  was  not  Id. 
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16112.  But  a  pica,  that  a  note  was  made  in 
•coiuideratioii  of  sale  and  coareyaoce  to  defend- 
■Ant  of  a  right  to  use,  etc,  a  certain  patent  right, 
which  payee  represented  he  owned  and  had 
authority  to  sell,  when  in  fact,  he  had  no  such 
ownership,  or  authority,  is  good.  Id. 

leiia.  Replleation.  A  replication  to  last 
mentioned  plea,  that  note  wan  executed  for  a 
good  and  valuable  consideration,  without  fraud, 
etc.,  is  not  sufficient  on  special  demurrer.  Id. 

16114.  Covenant  on  a  sealed  note,  brought 
hy  an  assignee,  against  maker.  Pleas :  1,  fail- 
ure of  consideration,  withont  showing  what 
•coBsideration  was,  and  how  it  had  failed;  3, 
that  note  was  given  in  part  consideration  of  a 
■deed  made  by  payee  of  note,  by  which  he  sold 
defendant  exclusive  right  of  making,  etc.,  an 
alleged  new  and  usefnl  improvement  in  machine 
for  steaming  and  renovating  feathers,-  for  which 
a  patent  had  been  granted,  etc. ;  that  payee  of 
Dot«  had  no  anthority  to  sell,  etc.,  because  as- 
signment of  patent  to  him  by  assignee  of  pat- 
entee had  not  been  recorded,  etc. ;  4,  that  payee 
of  note  warranted  that  said  machine  would 
greatly  improve  old  feathers,  etc.,  when,  in 
truth,  it  does  not  improve  them,  etc.;  5,  same 
as  4,  with  additional  averment  that  payee  of 
note  knew  that  machine  would  not  improve  old 
feathers,  etc.,  and  that  by  means  of  said  false 
representations  defendant  was  induced  to  pur- 
chase machine.  Heid;  1st,  4th  and  dth  plea8, 
bad.  and  3d  good.  [As  to  3d  plea,  overruled. 
Cf.  6-428.]  MuUikm  ▼.  LtUehem,  7  BIf.  136,  '44. 

16115.  Suit  upon  a  note.  Answer:  note 
was  given  for  a  ^art  of  purchase- money  of  a 
SWT  mill,  and  assignment  of  subscription  for 
purpose  of  re-building  same;  that  vendor  repre- 
sented that  mill  and  machinery  were  perfect, 
«>d  snbscription  valid,  and  worth  fiSOO;  that, 
in  fact,  mill,  machinery  and  subscription  were 
■of  no  value  to  defendant,  and  note  sued  on  was 
last  one  given.  Held  ;  answer  bad  on  demurrer. 
Tkamton  V.  Tom,  16-297,  '61. 

16116.  Answer,  that  a  note  was  given  for 
amount  of  a  subscription  to  stock  of  a  railroad 
-company,  which  suWription  was  conditioned 
that  it  should  not  be  {uyable  until  the  work 
alumld  be  commenced  on  end  of  said  road  south 
from  Indianapolis ;  that  note  sued  on  was  given 
npon  representation  of  ^lents  of  company,  that 
each  work  had  been  commenced,  when,  in  fact,  it 
had  not.  Heid;  commencement  of  work,  etc., 
was  a  condition  {precedent  to  right  of  company 
to  demand  subscription,  and  note,  having  oeen 
obtained  upon  false  representation  that  this  con- 
dition had  been  complied  with,  is  void.  Taidor 
v.FldekertlbSfiy'eO, 

1S117,  Actionon  a  note.  Answer  that  note 
was^venfor  a  patent  right;  that  payee  repre- 
sented himself  owner,etc.;  that  he  was  not  owner 
and  had' no  title.  answer  good.  Utotim- 

wn  V.  (kkamp,  19-399,  '62. 

16118*  A  complaint,  to  obtain  damages  on 
account  of  fraud,  etc.,  consisting  of  false  repre- 
sentations in  regard  to  character  of  a  deed,  must 
siunr  that  false  representations  were  made  oy  de- 
fiMdanL   Smither  v.  Calvert,  44-242,  '78. 

16119.  False  representations  as  to  leni  ef- 
fect of  a  written  Instrnaent,  can  not  befraud- 
ulent  in  a  legal  sense.  Id. 

161S0.  Husband  and  wife.  When  a  fraud 
is  committed  against  a  husband  in  giving  him 
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a  deed,  different  from  what  hecontracted  for,  and 
to  his  damage,  which  deed  was  made  to  his  wife 
as  grantee  who  paid  nothing,  wife  can  not  main- 
tain an  action  for  frand.  m. 

16131.  Action  on  note.  Answer  showed  that 
defendant  was  induced  by  fraud  and  circum- 
vention of  payees  of  note,  to  sign  his  name  to 
such  note,  when  he  honestly  believed  he  was 
writing  his  name  on  a  blank  piece  of  paper  to 
enable  payees  to  see  how  his  name  was  sailed 
or  written,  and  that  defendant  did  not,  after  he 
discovered  that  he  had  signed  his  name  to  a  note, 
voluntarily  deliver  note  to  payees,  but  that  it 
was  wron^^ully  and  forcibly  taken  possession  of 
by  payees,  and  by  them  carried  away  against  his 
consent,  and  over  his  objections.  Iield  ;  defense 
was  good  to  note,  though  in  hands  of  a  pur- 
chaser and  holder  in  good  faith  and  for  value, 
before  maturity  of  note.  Note  never  had  any 
Iwal  existence.  It  had  notbeendelivered.  Qtne 
V.  ChalurUy  42-227,  TS. 

16128.  Action  on  note.  Answer,  that  A,  the 

Eayee  of  note,  represented  to  B,  defendant,  that 
e  was  appointing  agents  and  desired  to  appoint 
him.  It  was  agreed  that  B  should  accept  agency; 
nothing  was  said  about  a  note;  when  B  should 
accept  such  agency  he  was  to  sell  certain  ma- 
chines and  account  to  A  at  a  certain  figure ;  A 
represented  such  a  contract,  it  was  necessary  to 
sign  ;  no  mention  was  made  of  any  intention  to 
have  a  note  signed ;  that  note  described  in  com- 
plaint was  not  read  to,  orehown,  him;  if  snch 
note  was  contained,  in  paper  signed  by  him,  it 
was  80  disguised  and  concealed  by  A  and  Ian- 
guage  of  agreement,  that  he,  B,  could  not,  with 
reasonable  diligence,  have  discovered  it ;  that  he 
never  gave  such  note,  and  if  signature  thereto  is 
genuine,  it  was  obtained  without  his  knowledge 
or  consent,  and  by  some  fraudulent  means  to  him 
unknown,  and  wnich  he  conid  not  prevent  by 
use  of  due  diligence.  ifeU/ answer  good.  Ddi- 
infer  V.  BUh,  44-70,  '73. 

16128.  ifaniage.  Suit  by  H,  administrator 
of  estate  of  Matilda  Moore,  deceased,  against 
W,  administrator  of  one  M,  deceased.  Com- 
plaint alleged  that  on,  eto.,  M  had  fraudulently 
induced  Matilda  to  marry  him,  whereby  he  be- 
came possessed  of  a  large  amount  of  her  real  and 
personal  property,  be  having  a  wife  still  living, 
and  the  former  marriage  beingwholty  unknown 
to  Matilda  nntil,  etc  The  2d  and  5Ui  para- 
graphs of  answer  were:  —  2.  That  property, 
money,  eto.,  were  voluntarily  given  b;^  Matilda 
to  M,  in  his  life-time.  5.  That  Matilda,-  after 
she  gave  property,  ete.,  learned  that  M  was  mar- 
ried to  another  woman,  and  made  no  objection, 
but  permitted  him  to  retain  same.  Bdd  ;  para- 
^plu  insnflficient.    Wx^ika  t.  Hobnon,  6-602, 

nL  Pleading. 

16124.  To  a  soit  upon  a  premium  note,  given 
on  a  policy  of  insurance,  defendant  answered 
that  the  agent  of  company  had  proposed  to  de- 
fendant, for  sum  named,  to  insure  his  house 
against  loss  by  fire;  that  defendant  accepted 
said  offer  upon  condition  that  for  sum  named 
he  should  have  an  unconditional  policy,  which 
should  not  be  subject  to  payment  of  any  further 
assessments  for  premiums;  that  agent  delivered 
a  policy  which  nc  falsely  and  fraudulently  rep- 
resent^ conformed  to  contract,  but  that  in  fact 
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said  policy  contained  a  condition  vhich  made 
Uability  of  compan^r  depend  upon  prompt  pay- 
ment by  defendant  of  such  assessments  as  might 
be  made  upon  a  premium  note  for  S126;  that 
defendant  was  an  illiterate  man,  only  able  to 
read  with  great  labor  and  difficulty,  as  agent 
well  knew,  and  relied  upon  truth  of  said  repre- 
sentations ;  that  condition  in  said  policy  was 

Erinted  in  type  so  small  as  to  make  it  extreme- 
/  difficult  lor  any  one  to  read  same,  and  that 
defendant  was  wholly  ignorant  thereof  until  he 
received  notice  of  an  assessment  upon  said  pre- 
mium note ;  that  said  note  was  procured  by 
fraudulent  representations  of  said  agent  that 
paper  signed  was  an  application.  Policy  was 
tendered  for  cancellation.  Held;  answer  good. 
KdUr  V.  EquUabU  F.  Ins.  Co.,  28-170,  '67. 

16126.  Answer,  in  suit  on  a  note,  that  it  was 
given  in  consideration  of  assignment  of  mort- 
gage on  chattels,  and  of  note  secured  thereby, 
upon  plaintiff's  representations  that  mortgage 
was  valid  security,  and  upon  faith  of  his  prom- 
isethatif  mortgagor  should  become  bankrupt, 
and  goods  be  taken  by  his  creditors,  defendant 
should  not  be  required  to  pay  note  in  suit,  al- 
leging that  mortgagor  had  executed  such  note, 
and  mortgage  to  defraud  creditors,  had  become 
bankrupt,  whereby  defendant  had  lost  entire 
benefit  of  mortgage.  &ld;  answer  sufficiently 
showed  that  defendant  was  injured  by  plain- 
tiff's representations.  Van  Wy  t.  ClarL  60- 
259,  -75. 

16126.  Answer  to  complaint,  upon  a  sub- 
scription, that  defendant's  signature  had  been 
obtained  br  means  of  misrepresentations  as  to 
contents  of  subscription  and  as  to  liability  that 
he  would  incur  by  signing  it,  insufficient.  Mul- 
lea  V.  B.  a  Driving  Fbrk,  64-202,  '78. 

16127.  Answer.  In  an  action  an  notes,  al- 
lied that  notes  were  given  for  a  perpetual 
scholarship  in  university  of  plaintifiT;  that  they 
were  obtained  by  fraud,  covin,  and  misrepre- 
sentations of  agent  of  plaintiff,  who  represent- 
ed, that  defendant  would  become  entitled  to  a 

Krpetual  scholarship  in  said  university,  and 
entitled  to  send  a  scholar  to  said  university 
free  of  charge ;  that  officers  were  prepared  to 
furnish  employment  to  all  pupils,  by  which 
they  could  pay  all  their  ezpenees ;  tiiat  school 
was  so  conducted  that  cost  <»  a  scholarship  was 
all  that  its  patrons  were  required  to  pay ;  that 
school  was  best  in  state ;  that  its  professors  were 
all  as  able  and  competent  as  those  of  other  in- 
stitutions of  learning;  that  buildings  were  in 
good  repair ;  that  society  of  neighborhood  was 
of  highest  moral  character,  etc ;  that  it  was  or- 
nnized  and  conducted  under  control  of  United 
Bretheren  chnrch :  that  said  agent  was  a  preach- 
er in  said  church,  and  defendant  a  member 
thereof ;  that  defendant  can  not  read  or  write ; 
that,  relying  on  representations  of  said  agent, 
and  placing  confidence  in  him  as  a  minister  of 
gospel,  ana  believing  in  his  honesty  and  int^- 
rity,  he  was  induced  by  said  representations  to 
sign  said  notes ;  that  be  did  so  solely  in  conse- 
quence thereof ;  that  said  representations  were 
false  and  fraudulent.  Hdd;  answer  good. 
Beaver  v.  PrtsidaU  .HartenBe  TMixcnUy,  84- 
245,  '70. 

16128.  A  defense,  based  on  fraud,  to  be  ad- 
missible in  evidence,  must  be  specially  pleaded. 
Fankboner  v.  Fankbmer,  20-62,  'tis.  Cf.  Swme  v. 
Jbir.  18-300,  '62. 

16129.  Answer  in  suit  on  note,  alleging 


fraudulent  representations,  but  not  allying  that 
defendant  had  relied  on  them,  insnffideoL  Mr- 
Iniosh  V.  IUbu<m,  68-120,  '79 :  Waiam  Coat  AM- 
Co.  V.  Casttxl,  id.  476.  Cf.  Boland  v.  WkUmmy 
88-64,  '70. 

161S0.  One,  who  has  been  induced  to  execute: 
an  agreement  by  fraudulent  representations  of> 
plaintiff,  may  set  up  such  representations  in  bar 
of  action  thereon.  CUm  y.  y.  Jt  Jk  It.  Oo^  9- 
488,  '57. 

16181a  lu  action  on  bond,  geneiail  plea  that 
bond  had  been  obtained  by  fraud  ain  coyin,  is 

food,  without  setting  out  particulstB  oi  fraud.- 
'«ice  V.  Smoek,  2  Blf.  315,  '30,  see  §5  16133-7. 
16182.  A  complaint  by  a  turnpike  company,, 
showing  an  indebtedness  for  toil,  "bat  which 
the  defendant,  with  the  intent  to  defraud  said 
company,  refused  to  pay,"  sufficiently  avers  the- 
fraud.  Hunier  v.  BiirngnUe  7\aiankt  Cbmssnv, 
66-21^*77. 

16188«  Ib  plesding,  tt  Is  not  enossk  1o> 
charge  fraud  and  fraudulent  representations,, 
in  general  terms.  Facts  which  constitute  fraud 
must  be  alleged.  Facts  may  be  charged,  with- 
out using  words  "  fraud,"  or  "  false  and  fraudu- 
lent representations."  Hets  v.  Young,  69-379, 
'77. 

16184*  Fraud  in  procuring  executioa  of  x 
note,  can  not  be  mven  in  evidence  and«  »ka  of 
ntm  ett  Jaeimn.   Tlumat  T.  Bvdddl,  66-326,  79l 

16186*  Ad  averment,  that  common  conndl 
unlawfully,  corruptly  and  ariiitrarily  placed  on 
tax  dn^icate  all  of  real  estate  of  city,  includiog 
plaintiff's,  at  greatly  increased  values,  but  not 
averring  particular  facts,  is  too  general  and 
bad.    Oily  Ddpki  v.  Boaien,  61-29,  '78. 

16186>  Fraud  must  be  pleaded  with  certain' 
ty.    Davie  v.  Fearis,  52-128,  '75. 

16187.  Facts  showing  fraud  must  be  pleaded. 
Ilea  V.  Martin,  6ft-l  14,  79 ;  Oner  v.  Hdkerngtim^ 
66-366,  '79 :  BagmU  v.  MuUen,  82-332,  '69. 

16188.  To  action  of  debt  on  bond,  defendant 
may  plead  ^nerally  that  bond  was  obtained  by 
fraud,  covin,  and  misrepresentation;  bat  evi- 
dence, under  this  jplea,  must  be  confined  to  fraud 
of  obligee  in  relation  to  execution  of  bond.  Sw- 
fon  v.  R^t^/uims,  3  Blf.  170, '33.  Cf.4BU.&7;6 
Blf.  302,  see  88 16133-7-40. 

16189.  Fraud  may  be  pleaded  by  a  ^ardiaD 
or  committeeman  in  behalf  of  insane  ward. 
Wray  v.  Chandler,  64r-146,  '78. 

16140.  Complaint  alleged  that  B,  connHring 
with  C  to  defraud  plaintiff,  executed  to  him  a 
written  assurance  and  inducemrat  as  fidlow^ 
viz :  "  If  you  will  let  C  have  them  horses,  I  will 

Shis  bail  for  making  of  the  deed,  whenever  the 
;ter  comes  with  the  numbers  and  range  in ;  if 
he  does  not,  I  will  pay  you  $200  for  yourliorses ;" 
that  plaintiff  was  thereby  induced  to  deliver  to 
C,  who  was  insolvent,  two  horses,  worth  1100 
each ;  that  confiding  in  the  honesty  of  said  R 
and  C,  plaintiff  expected  that  they  would  on 
faith  ana  obligation  of  said  written  instrument,, 
pay  to  him  full  value  of  said  horses;  that  before 
that  time,  C  had  represented  to  one  D,  that  be 
was  owner  of  an  undivided  interest  in  two  cer- 
tain tracts  of  land,  which  he  wonld  codt^  and 
sell  to  said  D,  if  he  would  procure  from  plain- 
tiff, and  deliver  to  him,  said  C,  two  horses  above 
named,  to  which  proposal  D  assented;  that 
afterward,  and  before  execution  by  B  of  instm- 
menl  above  recited,  both  B  and  C  well  knew 
that  C  had  no  interest  in  one  of  said  tracts  of 
Iwdf  yet  intending  to  cheat  and  defraud  said 
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ElaintifT,  they  concealed  soch  knowledge  from 
im,  and  induced  him  to  deliver  said  horses  to 
C.  J9«^,*  viewing  complaint  sounding  in  con- 
tract, it  was  bad ;  since  it  was  immaterial 
whether  C  had  title  to  landeiat  time  instrument 
was  made,  or  not,  so  that  he  had  title  at  time 
deed  was  made.  Held;  complaint  was  bad, 
viewed  as  counting  upon  alleged  tort:    1.  Be- 

cau»  a  mneral  averaeiit  or  fraud  amoants 
to  nothuflr.  2.  Because  it  is  not  shown  that 
plaintiff  was  party  to  arrangement  between  C 
and  D,  or  was  even  cognizant,  at  time  he  deliv- 
ered horses,  of  representations  made  by  C.  3. 
Because  complaint  shows  that  plaintlfl'  relied 
upon  written  guaranty  of  B,  and  not  upon  C's 
title  to  land.    Harshman  v.  Pozson,  16-612,  '61. 

16141.  The  same  transactions  can  not  be 
characterized  as  a  warranty  and  fraud  at  same 
time.  One  rests  on  contract,  other  in  tort  Bote 
T.  miT^,  89-77,  '72. 

16142.  It  can  not  be  Said  that  warranty  was 
fraudulent,  with  any  more  propriety  than  any 
contract  can  be  so  called,  because  there  was  a 
breach  of  it.  It  will  not  do  to  speak  of  a  false 
representation  as  a  contract  or  warranty,  or  as 
tending  to  prove  same.  It  is  a  perversion  of 
language  and  of  correct  ideas.  leL 

16145.  It  is  duty  of  a  purchaser  to  examine 
record,  to  see  whether  judgments  or  other  liens 
axe  on  property  bought.  It  is  not  a  good  an- 
swer to  a  note  given  for  purchase-money,  of 
land  sold  at  judicial  sale,  to  show  that  at  time 
there  was  a  judgment  lien  thereon,  and  that 
"  plaintiff  fraudulently  concealed  said  judgment 
irtim  defendant."  Facts  showing  fraud  should 
be  alleged.   Loadon  v.  Bobertgon,  6  Blf.  276,  '40. 

16144.  He  is  bound  to  take  notice  of  number 
of  acres  in  farm,  which  he  is  at  liberty  to  exam- 
ine, and  does  examine.  Port  v.  WUliamt,  6-219, 
'65. 

16146.  He  can  not  maintain  an  action 
against  vendor  for  fraudulently  representing 
anch  number.  Id. 

16146.  A  mortage  stipulated  that  mort- 
^gee  should  have  right  of  possession  of  property 
m  case  mortgagor  attempted  to  defraud  nim. 
Complaint,  in  an  action  for  possession  of  same, 
allured  that  mortgagor  had  attempted  to  de- 
fraiul  plaintiff  by  diaposing  of  his  property  sub- 
ject to  execution,  and  by  attemping  to  dispose 
of  morteaged  property  without  knowledge  of 
plaintifiT  and  by  making  preparations  secretly 
to  leave  state,  and  take  with  him  mortgaged 
property,  to  defraud  plaintiff  of  indemnity  se- 
cured to  him  by  said  chattel-mortgage,  add  ; 
allegations,  as  to  attempt  to  defraud,  were  suffi- 
cient. ^SikW  V.  £{6^  48-230, '73. 

16147.  Fraud  is  generalljr  established  by 
circumstances  and  presumptions  which  arise 
from  conduct  of  parties.  It  can  not  be  pre- 
sumed in  absence  of  evidence,  but  a  presump- 
tion may  arise  from  facts  and  circumstances 
proved.   Farmer  v.  Calvert,  44-209,  '73. 

16148.  Evidence  of  fraud  can  not  be  ad- 
mitted under  general  denial,  and  must  be 
pleaded  specially.  But  in  an  action  of  replevin 
plaintiff  claimed  ownership  and  wrongful  de- 
tention. The  defendant  answered  that  he  was 
sheriff  and  held  property  under  a  writ  against 
B,  and  that  B  still  owned  it.  Plaintiff  replied, 
with  a  denial  that  B  owned  property,  and  reas- 
serted ownership  in  himself.  Held;  evidence, 
showing  sale  from  B  to  plaintiff  was  fraudulent 
and  void,  as  to  creditors,  was  admissible.  Id. 


16149.  At  common  law,  evidence  of  fraud 
could  be  given  under  general  issue.  Jen^tns  v. 
Lma,  19-28,  '62. 

16150.  Under  the  code,  fraud  must  be  spec- 
ially pleaded.  FarMtmer  v.  Fanliiiomr,  20-62,  '63. 

16l51*  Where  it  is  intended  to  found  an  ac- 
tion or  defense  upon  fraud  consisting  of  false 
representations,  it  must  be  allied  that  such 
representations  were  fraudulently  made.  ZanoB- 
dale  V.  Girlon,  61-99,  '75.   Cf.  66-336. 

16162.  In  pleading,  it  is  not  enough  to  al- 
lege a  transaction  to  be  fraudulent  by  simplo 
use  of  the  word.  Facts,  that  show  such  "  legal 
conclusion,"  must  be  alleged.  Curry  v.  Keyter, 
80-214,  '68 :  Steele  v.  Moore,  54-52,  "76  ;  Joeei  v. 
WUliams,  42-565,  '73 ;  Kerr  v.  Slate,  85-288,  71 ; 
Wtbeter  V.  FUrlcer,  7-185,  '65 :  Keller  v.  Jokneon, 
11-337,  '58 ;  Jenkint  v.  Loag,  l9-2£f,  '62 ;  H^m  v. 
Oreve,  84-18,  '70. 

16158.  An  allc^tion  that  a  debtor  suffered 
certain  mortgaged  premises  to  be  sold  on  execu- 
tion for  a  nominal  sum,  subject  to  other  incum- 
brances, does  not  amount  to  or  constitute  fraud. 
lAppertv.  EdwardA,  89-165,  '72. 

16154*  Debt  by  assignee  of  payee  of  a  sealed 
note  for  payment  of  money  against  makers. 
Plea,  that  assignor  obtained  note  by  fraud, 
covin,  and  misrepresentation,  and  without  con- 
sideration. Special  demnrrer  for  duplicity. 
Hdd ;  plea  was  good,  statement  as  to  want  of 
consideration  being  mere  surplusage.  Jcnet  v. 
Baum,  5  Blf.  155,  '39. 

16155.  In  assumpsit  for  goods  sold  and  de- 
livered, a  general  plea  of  fraud  is  good  on 
special  demurrer.  Elliott  v.  CoggnhaiL,  4  Blf.  238, 
'36.  (u.  R.  S.  '81,  356.)  Cf.  11-337. 

16166.  In  an  action  for  price  of  goods  sold 
with  a  warranty,  fraud  in  sale  is  a  gcrad  defense 
under  the  general  issue,  though  there  may  have 
been  no  violation  of  warranty.  Pre^t,  etc.,  Con- 
nermlle,  v.  Wadleigh,  7  Blf.  102,  '44. 

16157.  A  willful  and  fraudulent  representa- 
tion by  seller  of  a  6re  engine,  that  it  was  as  good 
as  another  designed  engine,  is  not  fraud  in  law 
on  buyer,  if  latter  was  not  deceived  or  misled  by 
representation.  Id. 

16158.  A  warranty  that  a  fire  engine  sold 
and  delivered  would  perform  as  well  as  any 
other  in  western  country  is  not  to  be  considered, 
because  warranted  engine  is  inferior  to  others  in 
that  country,  much  larger  and  more  costly,  if  in- 
feriority be  evident  to  a  common  observer.  Id. 

16159.  Assumpsit  against  A  and  B  on  note 
due  iire  years  after  date,  with  interest  payable 
annually,  and  ii  not  paid  when  due,  principal 
to  become  due.  A  was  defaulted.  B  pl&tded 
general  issue,  and  a  special  plea  alleging  his 
readiness  to  pay  interest ;  but  that  plaintiff 
fraudulently  left  state  to  prevent  a  tender  of  it. 
Demurrer  to  special  plea  sustained.  Held;  if 
this  is  a  plea  of  fraud,  admssible  under  the 
general  issue.   Amem  v.  Syrd,  6-475,  '55. 

16100.  On  sustaining  of  demnrrer,  B  asked 
leave  to  file  another  plea,  allying  that  note  was 
obtained  from  him  by  fraudulent  connivance  of 
plaintiff  and  A,  who  represented  to  him  that 
note  was  payable  unconditionally  five  years  af- 
ter date;  that  he  was  not  a  very  good  scholar, 
and  that  it  was  written  in  a  hand  which  he 
could  not  readily  read,  etc.  Held;  plea  was  no 
defense,  and  leave  to  file  it  was  properly  refused. 
Hdd;  the  facts  being  admissible  under  general 
issue,  refusal  would  have  furnished  no  ground 
for  reversal.   Id.   Cf.  B.  S. '81,  356.  11-337. 
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16161.  One  claimed  property  as  assignee 
under  iDSoIvent  laws  of  Maiyland,  and  in  his 
answer  allied  "that  assignment  was  valid  ac- 
cording to  the  laws  of  Maryland."  This  was 
denied  in  reply.  Held;  on  issue,  evidence  was 
admissible  to  show  assignment  was  void  for  rea- 
son of  fraud.    Whitney  y.  Lektner,  26-503,  '66. 

1616S*  Queere:  whether,  if  a  party  judicially 
weking  his  rights  under  a  statute,  srers  in  his 
pleading  that  passage  of  such  set  was  pro- 
cured by  fraud,  he  would  not  thereby  deprive 
himself  of  right  to  recover.  Jvdak  r.  Thateea 
Vinemnea  Univ.,  16-56,  '61. 

1616S.  Fraud  in  procuring  execution  of  a 
contract  can  not  be  proreii  under  a  plea  of 
no  conalderatlon.  IsuBkitu  v.  NatUnt,  99-50, 
'72. 

16164.  It  Is  error  to  strike  out  an  answer 
setting  up  former  defense,  on  ground  that  it  is 
same  as  latter.  Id. 

16165.  Suit  upon  a  note.  Answer:  that  note 
was  given  for  last  installment  of  payment  for 
stock  of  goods  purchased  of  plaintiff;  that 
plaintiff  represented  goods  would  amount  in 
value  to  t3,o00,  and  that  they  would  invoice  to 
that  amount  and  more;  that  defendants  were 
ignorant  of  amount  and  valae  of  stock,  and  re- 

S nested  an  invoice  before  purchasing ;  that  plain- 
ff  said  he  had  not  time  to  invoice,  but  assured 
them  that  he  knew  goods  would  amount  to  $3,500 
and  more ;  that  defendants  purchased  on  this 
representation  :  that  it  was  false,  and  known  to 
be  so  by  plaintiff  when  he  made  it;  that  goods 
amounteo,  upon  invoice,  to  but  $1,500.  Hdd; 
sufficient.  Held  ;  defendants  were  not  bound  to 
rescind.  They  could  keep  goods,  and  set  up 
fraud  as  absolving  them  from  paying  the  con- 
tract price,  and  remitting  them  to  liability, 
^mply,  for  actual  value  of  goods,  provided  there 
was  no  new  promise,  understand  ingly  made, 
waiving  fraud.    Davis  v.  Jaekmm,  22-233,  '64. 

16166.  A  contract  may  be  set  aside  for  fraud- 
ulent misrepresentations,  though  the  means  of 
obtaining  iniormation  were  fully  open  to  party 
deceived,  where,  from  circumstances,  he  was  in- 
duced to  rely  upon  other  party's  information. 
MaUoek  v.  Todd,  10-130,  '62. 

16167.  A  gave  to  B  his  note,  in  settlement 
for  labor  under  a  contract,  upon  representation 
Of  B,  that  such  labor  had  been  properly  per- 
formed. Subsequently  A,  by  indorsement  on 
note,  ag^reed  to  pay,  from  that  date,  additional 
rate  of  interest.  In  suit  by  B  against  A,  on  note, 
A  all^;ed  that  vork  was  not  performed  accord- 
ing to  contract ;  hut  did  not  aver  that,  before  or 
at  time  of  execution  of  note,  or  of  agreement  to 
pay  additional  interest,  he  had  no  opportunity 
to  inspect  work,  or  that  he  did  not  inspect  and 
receive  it,  or  that  defendant  concealed,  or  at- 
tempted to  conceal,  from  him  character  of  such 
work,  or  that,  from  any  cause,  he  was  deceived 
or  ignorant  as  to  character  thereof.  Held;  an- 
swer insufficient.  M.  d  M.  Q.  B.  Co.  v.  Katen- 
jer,  66-549,  79. 

TI.  CaTMt  Enptor. 

16168.  Misrepresentation  must  be  concern* 
Ing  material  fSacts,  and  not  merely  expression 
of  a  matter  of  opinion,  or  representation  con- 
cerning matters  equally  within  knowledge  of 
both  parties.  Jagen  v.  Jagers,  49-428,  '75 ;  Bar- 
tan  T.  Simium,  14-49,  '69 :  QaUing  v.  Ifewell,  9- 
572, '67. 


16169*  A  signer  of  a  note  negotiable  by  law 
merchant,  wheuier  he  can,  or  can  not  read,  rely- 
ing on  representations  of  payee  without  making 
any  effort  to  ascertain  its  tenor,  that  it  is  not  a 
note,  is  liable  to  a  bona  fide  endorsee  for  value. 
Ruddellv.  DiUman,  78-518,  '81. 

16170.  A  party  signing  a  note  negotiable  by 
law  merchant  must  not  be  guilty  of  Diligence 
in  failing  to  use  reasonable  care  to  informmm- 
self,  as  against  an  innocent  purchaser.  Id. 
Maxtodl  T.  Mor^art,  66-301. 

16171.  A  person  who,  not  being  a  judge  ot 
an  article  himself,  nor  professing  to  be,  purchase 
it,  confiding  in  representations  of  seller,  and 
gives  a  note  for  price,  may  show  inferior  quality 
of  article,  in  order  to  reduce  recovery  on  note. 
.BiscWv.  CMeft,  6-23, '64.   Cf.  9-224. 

16172.  Where  an  executory  contract  stipu- 
lates for  deliTei7  of  a  certain  quality  of  pro- 
duce, without  passing  title  to  any  particular 
produce,  vendor  is  not  a  bailee  of  the  produce 
prior  to  delivery  at  place  and  within  time  fixed. 
Contract  is  discharged  by  delivery  of  article,  of 
quality  mentioned.    Rtekeita  v.  Haya,  16-181, 

16176.  Misrepresentations  which  at  time  are 
not  believed,  can  not  constitute  trand.  Bawmn 
T.  Cartthen,  40-90,  '72. 

16174.  Nor  deceit  Hagee  v.  Oronman,  9l~ 
223,  '69. 

16176.  Where  a  partp^  pays  a  claim  which 
was  represented  as  unpaid,  under  belief  that  it 
bad  already  been  paid,  out  made  settlement  sim- 
ply because  he  was  afraid  that  he  could  not  prove 
payment,  he  can  not  recover  back  such  payment 
on  grounds  of  fraud.   Bowman  t.  Oarithat,  mqm. 

16176.  The  purchaser  of  land  has  a  ngfat  to 
rely  npon  representations  of  grantor  as  to  loca- 
tion, though  he  have  opportunity  of  ascertain- 
ing true  location  from  records.  Campbe&  v. 
Franhem^  6ft-591,  '79. 

16177.  To  action  on  a  specialty,  defendant 
pleaded  that  engine  for  whicb  writing  obliga- 
tory was  executM  "proved  to  be  altogether  de- 
fective and  unfit"  for  purposes  forwhich  intend- 
ed, and  was  altogether  unsound  and  detective  at 
time  of  purchase.  Held;  on  general  demuirer, 
plea  bad.  Where  work  is  performed,  articles 
manufactured,  or  commodities  furnished  by  one 
for  another,  at  a  certain  price,  and  employer  or 
purchaser  accepts  without  objection  at  time,  he 
18  bound  by  price  agreed  upon ;  and  it  is  no  de- 
fense to  allc^  that  work  or  articles  are  not  as 
good  as  contracted  for.  Maxim  tamat  m^tor  ap> 
plies.    FHlom  v.  Sleoma,  1  Bit  508.  *20. 

16178*  A  party  to  a  contract  of  sale  of  a  mar- 
ketable commodity  has  no  right  to  rely  upon  the 
representations  of  other  party  touching  its  market 
value.  Oronk  v.  CWe,  10-485^  '68;  J«»  v.  Com- 
giU,  5  Blf.  18,  '38. 

161 79.  Nor  representations  as  to  legal  eflM 
of  an  instrument.  RvtseU  v.  Bnathamy  S  Mf- 
277,  '46;  SowU  v.  Holdrxdge,  20-294,  '63;  fltafc  v. 
Owrtuf/,  16-261,  '61  •  N.A.AS.R.  Co.  r.  FSeU*, 
10-187,  '58;  C7m  v.  N.  &  D.  R.  Co.,  9-488,  '57. 

16180.  Warranty  Implied.  When  an  ascer- 
tained specific  chattel,  already  existing,  and 
which  buyer  has  inspected,  is  sold,  sale  is  gov- 
erned by  rule  of  caveai  emptor,  and  there  can  be 
no  implied  warranty  of  qnali^.  BomoM 
aemmer,  60-10,  '76. 

16181.  If  vendor  expressly  warrants  prop- 
erty sold,  vendee  may  rely  on  warranty,  thoa^ 
he  had  an  opportunity  to  examine  proper^. 
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NaL  Bank  Kanam  <Xt/  t.  GrindaUdr,  4&- 

158, '73. 

16182.  A  purchaser  of  real  estate  of  aa  exec- 
utor belonging  to  decedent,  takes  subject  to  all 
liens,  unless  otherwiBe  ordered  bv  court.  Hm- 
denon  t.  Wkitinger,  56-131,  '77 ;  Martin  v.  BeaaUy, 
4»-280,  '74. 

16t8S.  The  purchaser  of  real  estate  belong- 
ing to  a  decedent's  estate  prior  to  its  final 
settlement,  takes  subject  to  rignt  of  administra- 
tor to  sell  it  for  payment  of  decedent's  debts. 
WeakUu  T.  OmTodt,  5«-430,  '77. 

16184*  The  proceeding,  by  which  a  certain 
property  mortgaged,  foreclosed,  and  sold  by 
mistake,  erroneously  described  property  so  that 
execution  defendant  had,  and  purchaser  ob- 
tained, no  interest  whatever  in  property  sold. 
Action  by  purchaser  against  sheriff,  and  execu- 
tion plaintifT  to  set  aside  sale  and  recover  pur- 
chase money.  Held;  action  would  not  lie.  Neil 
T.  GiUamy,  d6-451, 77.  Cf.  Branner  y.  Brenrum, 
^9~98f  '74. 

16186.  A  contractor  ia  not  excused  for  his 
n^ligence  in  not  knowing  that  certain  limits 
did  not  include  a  certain  street ;  hy  fact,  that 
common  council  had  passed  an  ordinance  for, 
and  advertised  for  contracts  for,  improvement  of 
such  street.    Netman  v.  Sylvester,  4S-I06,  '73. 

16186.  Where  full  opportunity  is  afTorded 
a  purchaser  to  examine  property  before  purchase, 
and  he  can,  by  exercise  of  ordinary  diligence,  do 
so,  bat  does  not,  he  can  not  afterward  complain 
that  he  was  deceived,  fdttiatm  v.  Jeakim.  8S-87, 
70. 

16187.  A  purchaser  of  land  is  bound  to  take 
notice  of  number  of  acres  in  farm  which  he  is  at 
liberty  to  examine  and  does  examiiw.  J^oit  v. 
WiUiam^  6-219,  'o6. 

16188.  He  can  not  maintain  an  action 
against  vendor  for  fraudulently  representing 
sach  number.  Id. 

16189.  A  vendee  has  no  right  to  rely  on  rep- 
resentation that  title  of  vendor  was  good  and  is 
without  relief.  Omwett  v.  Clifford,  45-392,  '73. 

16190.  A  vendor  agreed  to  sell  a  stock  of 
goods  "  at  cost."  He  represented  a  certain 
amount  as  cost  and  received  from  vendee  his 
note  for  said  amount.  Representation  was  false 
in  that  amount  was  too  large.  Held;  rule  of 
mveal  emptor  did  not  apply,  as  if  goods  had  been 
before  vendee  with  power  to  learn,  know  and  as- 
certain their  full  value,  this  would  not  have  en- 
abled him  to  know  "  the  cost"  N^ligence  in 
not  examining  the  stock  will  not  prevent  him 
showing  that  note  was  given  for  too  large  a  sum. 
MiFadden  y.  Bolnium,  U~2i,  '70. 

y.  Scienter;  Concealment* 

16191.  Intention.  Evidence  of  belief  of  de- 
fendant, in  an  action  to  collect  toll,  and  penalty 
for  refusal  to  pay  toll,  with  intent  to  aefraud 
company,  that  road  was  not  properly  construct- 
ed or  legally  on^anized,  is  not  admissible  to  re- 
but inference  of  fraud.  HurUer  v.  BummlU  T. 
Co.,  56-213,  '77. 

16198.  When  a  party  relies  upon  his  own 
judgment,  with  means  of  knoif  ing  facts  equal 
to  those  of  his  opponent,  and  he  does  not  make 
use  of  them,  he  can  not  complain.  Haay.Yomg, 
69-379, '77. 

16198.  Even  though  opposite  party  make 
false  representations  concerning  matter,  and  the 


party  injured  depends  on  judgment  of  himself  or 
his  agent.    Hagee  v.  Grossman,  31-223,  '69. 

16194.  Motive.  If  the  representations  of  one 
party,  in  a  case  where  representations  are  cal- 
culated to  inspire  confidence,  are  confided  in  and 
acted  upon  by  another  as  true,  when  in  reality 
they  are  false,  and  thereby  latter  is  induced  to 
enter  into  a  contract  which  otherwise  he  would 
not  have  made,  law  will  declare  transaction 
fraudulent  and  void,  without  reference  to  mo- 
tive of  party  inducing  fraud.  Bischof  v.  Coffelt, 
6-23,        Cf.  Jtfoifcot  V.  Todd,  19-130,  '62. 

16195.  A  note  sued  on  was  given  for  last 
payment  on  purchase,  by  T  of  M,  of  interest  of 
latter  in  a  co-partnership.  Value  of  M's  inter- 
est was  put  at  $3,640.  M  told  T  he  put  into 
firm  $1,240;  that  firm  had  purchased  $40,000 
worth  of  goods  and  they  supposed  profits  were 
25  per  cent.  M  told  T  he  could  inouire  of  clerks 
and  other  partners  at  store.  T  did  not  inquire, 
as  he  thought  inouiry  would  not  be  satisfactory. 
They  did  not  tnen  trade.  Subsequently  M. 
called  on  T  and  latter  said  he  had  no  notion  of 
trading,  as  he  was  hesitating  "  about  the 
amount."  M  said  he  need  not,  "for  it  was 
every  dollar  there."  They  then  traded.  It 
turned  out  that  M  had  put  in  $1,240,  but  that 
bis  interest  in  concern,  tor  some  reason  not  ex- 
plained, was  but  about  $1,800,  instead  of  $3,600. 
M  testified  that  words  "  it  was  every  dollar 
tliere,"  he  intended  to  mean  what  he  put  in,  all 
purchase  and  profits.  T  understood  that  S3,640 
were  there.  R^d;  understanding  which  T  had 
must  govern.  Representations  were  false  and 
avoided  contract.   Matlock  v.  Todd,mpra. 

16196.  When  a  warranty  is  made  that  con- 
dition of  property  Rold  is  as  represented,  and 
representations  are  untrue,  vendee,  to  have  a 
right  of  action,  need  not  show  that  warranty 
h^  been  fraudulently  made.  When  vendee 
seeks  to  recover  on  two  paragraphs,  one  on  a 
warranty  and  other  on  fraudulent  representa- 
tions, it  is  error  to  admit  evidence  that  vendor 
did  not  know  of  falsity  of  representations  when 
made,  when  court  does  not  instruct  jury  that 
such  evidence  should  not  be  considered  in  deter- 
mining whether  there  had  been  a  warranty  and 
a  breach  thereof.    Frtnizel  v.  ^[i!ler,  87-1, '71. 

16197.  A  contract  of  sale,  obtained  on  ac- 
count of  false  representations  which  were  relied 
on,  may  be  rescinded,  though  party  making  rep- 
resentations did  not  know  them  to  be  false.  Id 
Broott  V.  Riding,  46-15,  '74;  Krewson  v.  Cloud, 
45-273,  '73 ;  McCoi-miek  v.  Malm,  5  Blf.  609,  '41 ; 
iieed  V.  Divm,  7-189,  '65 ;  Skaeffe,-  v.  Sleade,  7  Blf. 
178, '44;  Woodruff  V.  Gamer,  27-4,  '66.  Contra, 
Zehner  v.  Kepler,  16-290,  '61 ;  Stanley  v.  Norris, 
4  Blf.  353,  '37.  Cf.  Hunmhreyt  v.  Comline,  8  Blf. 
516,  '47  ;  Staie  Bank  v.  iftuntOon,  2-457,  '51 ;  54- 
389;  61-520. 

16198.  Attempt  to  reconcile  on  principle 
that  former  decisions  were  in  equitable  pro- 
ceedings to  rescind,  and  latter  were  in  actions 
at  law  to  recover  damages  for  false  representa- 
tions made.  Brooks  v.  Riding,  40-16, '7 i;  Gat- 
ling  V.  yevxll,  9-572,  '57. 

16199.  In  such  last  mentioned  actions  the 
knowledge  and  fraudulent  intent  must  be  shown. 
Hopper  V.  Side,  1-176,  '48;  Jone$  v.  Quick,  28- 
126,  '67. 

16200.  Answer,  in  suit  on  note,  setting  up 
fraudulent  r^resentations  by  agent  of  payee, 
must  show  that  such  agent  knew,  at  time  he 
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made  them,  that  the^  were  false.  jShoob  t.  Sin- 
ger Manf.  Co.,  61-520,  78. 

16201.  Where  knowledg-e  of  the  frandn- 
lent  acts  of  an  agent  is  brought  home  to  prin- 
cipai,  he  can  not  avail  himself  of  benefits,  and 
cast  aside  burdens  of  such  transactions.  Judah 
V.  Trustees  Viricennes  Universit}/,  16-56,  '61. 

16202.  Deceit.  The  following  instruction, 
asked  by  plaintiff  in  a  suit  for  a  breach  of  war- 
ranty, and  for  deceit  in  sale  of  a  horse,  was  held 
to  hare  been  correctly  refused  :  "  The  law  does 
not  require  that  the  defendant  should  have  ac- 
tual and  positive  knowledge,  at  the  time  of  the 
trade,  that  the  horse  was  diseased,  but  if  the 
jury  believe,  from  the  evidence,  that  such  facts 
and  circumstances  did  exist,  within  the  know]- 
edze  of  the  defendant,  as  would  put  a  man  of 
ordinary  prudence  upon  his  guard  in  relation  to 
the  horse  being  diseased,  me  defendant  was 
bound  at  his  peril  to  disclose  such  facta  and  cii^ 
cumstances  to  the  plaintiff,  when  he  made  the 
trade,  and  failing  so  to  do,  if  it  turns  out  that 
the  horse  was  diseased  at  the  time  of  the  trade, 
the  seller  is  as  much  liable  as  if  he  had  had 
actual  knowledge  and  failed  to  disclose  it  to  the 
plaintiff."  Jones  v.  Quick,  28-125,  '67.  Cf.  27- 
4;  46-15f  87-1. 

1620$.  Suit  by  A  against  B  for  fraud  in  sale 
of  real  estate.  Complaint  alleged  that  B  pro- 
*  cured  one  C  to  make  grossly  false  misrepresen- 
tations, upon  which  A  relied,  concerning  loca- 
tion, value  and  character  ol  land,  which  was 
situated  in  a  distant  countv,  and  not  subject  to 
examination,  B  knowing  tliat  such  representa- 
tions were  false,  ife/cf/ complaint  good,  ^fag- 
gari  T.  JVeemon,  27-531,  '67. 

16204.  HnmrMsto  reii.  B,  E  and  O  be- 
ing -partners,  B  sold  to  £  and  O  his  ''interest  in 
the  concern,"  E  and  O  each  givinj^  his  separate 
note  for  purchase-money.  In  suit  against  O, 
on  note,  he  answered  that  B,  upon  retiring,  was 
indebted  to  firm  a  certain  sum,  which  he  had 
fraudulently  concealed  from  defendant.  Aver- 
ment that  £  kept  books  of  firm.  Held;  as  It 
must  be  assumed  that  such  indebtedness  ap- 
peared on  firm  books,  and  that  defendant  had 
access  to  them,  his  ignorance  of  such  indebted- 
ness was  result  of  his  own  negligence.  Over  v. 
ifrfAmnoiOTi,  66-365,  '79. 

16205.  Mere  silence^  without  solicitation, 
on  part  of  payee  of  a  note,  in  regard  to  insol- 
vency of  principal,  will  not  release  surety,  who 
was  Ignorant  of  such  insolvency.  Mam  v.  Greoe, 
84-18;  70. 

16206.  Fabe  representations  on  part  of 

Eayee,  to  induce  surety  to  sign,  that  note  is  to 
s  used  in  payment  of  goods  to  be  fumitked  to 
maker  by  payee,  and  note  is  used  in  payment 
only  of  a  pre-existing  debt  from  maker  to 
payee,  will  release  surety;  but  if,  notwithstand- 
ing such  representations  by  payee,  maker  in- 
forms surety  that  it  is  to  be  used  for  a  pre-exist- 
ing debt,  the  surety  will  be  bound.  Id. 

16207.  In  either  case  it  is  immaterial  to  de- 
fense that  maker  was  indebted  to  surety  and  had 
agreed  to  execute  a  mortgage  on  his  goods  to  se- 
cure it,  with  knowledge  of  payee  of  note.  Id. 

TI.  Diligence ;  Statute  of  Limitations. 

1620S.  A  written  lease,  creating  a  lien  on 
certain  chattels  of  a  debtor  to  secure  debts  of 
certain  creditors,  is  not  void  by  reason  of  fact 
that  such  creditors  thereby  fraudalently  in- 
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tended  to  l>e  preferred  to  othen ;  nor  that  debtor 

signed  instrument  n^Iigently,  not  knowing  its 
contents,  and  trusting  to  statements  of  such 
creditor  that  "  it  was  all  righu"  Steele  t.  Moore, 
54-52,  76. 

16209.  In  an  action  on  a  note  by  assignee 
defendant  admitted  execution  of  note,  and  al- 
leged fraud  on  part  of  payee  in  combinatioD 
with  indorsee,  who  received  note  with  full 
knowledge  of  facts ;  fraud  consisted  in  procur- 
ing "a  pretended  assignment"  to  maker  of  a  "cer- 
tain patent  of  no  utility  whatever."  Held;  an- 
swer is  bad  ;  there  is  no  averment  that  patent  is 
without  value  or  without  b>enefits,  nor  is  there 
any  offer  to  rescind.  Held ;  the  patent  may 
have  been  of  some  value,  though  of  no  utility 
whatever.  Held;  there  should  have  been,  in  a 
reasonable  time,  a  rescission  of  contract,  a 
tender  back  of  consideration  received.  Bum  t. 
Bonus,  68-436,  77;  Rose  v.  Hiaieg,  99-77,  72; 
GaUing  V.  NeweU,  0-572,  '57. 

16210.  A  vendor  pointed  out  to  vendee  loca- 
tion of  lots  sold,  on  ground  where  he  represented 
them  to  lie.  Held;  vendee  has  a  right  to  rely 
upon  such  representations,  without  further  ex* 
amination  of  surveys  or  records.  Held;  not  er- 
ror, in  action  for  fraud  in  pointing  out  wrong 
location,  to  refuse  an  interrogatory,  whether 
vendee  had  a  good  opportunity  to  ascertain  true 
location  by  an  examination  of  record.  Chaw- 
bell  V.  Frankem,  65-591,  '79.   Cf.  74^-265. 

10211.  A  party  seeking  to  set  aside  a  Judg- 
ment for  fraud  in  obtaining  it,  or  an  agreement 
for  fraud  in  its  execution,  must  proocedprompt- 
ly  upon  discovery  of  fraud.  An  unexplained 
delay,  without  valid  excuse,  for  more  than  five 
years,  will  defeat  an  action  seeking  a  remedy 
against  such  fraud.    Moon  v.  Batim,  58-lM,  *77. 

16212.  A  delay  unexplained  for  four  yean 
is  too  long,  and  is  fatal  to  an  action  founded  on 
fraud,  instituted  for  relief  against  auch  fraud. 
KnUz  V.  Oraig,  58-561,  76. 

16213.  Hatter  of  law.  An  answer  alleged 
that  "plaintiff  cunningly  caused  an  instrument 
to  be  fraudulently  womed  to  defraud  defendant, 
that  the  said  writing  was  a  1^1  contract  bind- 
ing plaintiff  to  release  the  surety  on  the  note  as 
soon  as  the  first  payment  on  certain  property 
should  be  made  by  defendant's  principal,'  and 
that  "defendant  relied  wholly  on  the  aforesaid 
false  and  fraudulent  representations."  Hdd; 
unavailing,  as  representations  applied  only  to 
matters  of  law.    Clod/dler  v.  HuUtt,  7^-137,  '8a 

16214.  Also,  for  not  averring  what  "blse 
representations"  were.  Id.  If  defendant  conld 
read  only  with  great  difScuIty,  and  he  does  not 
show  that  he  did  not  read  or  ask  another  to  read 
it  for  him,  answer  is  bad  for  showing  a  wotdtf 
diligence.  Id. 

16215.  One,  who  signs  a  contract,  thinking  it 
only  an  agreement  for  an  agency,  and  it  is  in 
fact  a  note,  negotiable  in  bank,  tie  Is  ffniltj  ti 
ne^li^nce,  and  is  linUe  on  note  to  a  bona  fide 
vendee  for  value,  who  had  purchased  heron 
maturity.    Ruddett  v.  Fhalor,  J2-533,  '80. 

16216.  Also,  when  he  authorizes  his  name  to 
be  so  signed.  Ind.  Nat.  Bank  v.  Weekerfy,  67- 
345,  '79.  Though  given  wholly  without  con- 
sideration. Maxwell  v.  MoreJtari,  66-301,  79; 
Brevtmerman  v.  Jennings,  61-334,  78 ;  F^rst  NaL 
Bank,Lammcebvrgv.  Lotion,  67-256,  '79. 

16217.  DO^nee.  The  complaint  showed 
that  Gj  induced  said  N  and  B  to  purchase,  u 
they  did,  by  false  representa^ons.  For  eiam- 
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,f)le,  he  stated  tr.  them  that  he  had  a  contract 
-with  M.  A.  &  Co,  in  Champaign  connty,  Ohio,  a 
-county  ineJuded  in  purchase  of  N  and  B,  by 
which  said  company  were  to  manufacture  drills 
for  supply  of  that  section,  and  were  to  pay  him, 
$lOaariU  for  all  they  sold  ;  that  they  had 
-already  paid  hXm  ^00,  and  that  bo  highly  use- 
■ful  and  popular  was  the  drill,  that  company 
named  were  not  able  to  supply  demand,  but 
were  to  greatly  enlai^  their  establishment 
-etc.;  when  no  such  facta  existed.   Other  mis- 
.lepFesentattOHs  were  made.  It  further  appeared 
that  in  May  '51,  G  left  state,  to  attend,  as  he 
^ll^ed,  world's  Aur  at  London,  in  England,  and 
-did  not  return,  or  make  known  his  place  of 
-abode,  till  spriagof  '53,  when  N  and  B  notified 
■him  of  fraud  practiced  in  contract  with  them, 
refuBcd  to  pay  notes  outstanding,  but  took  no 
^tive  measures  to  rescind,  because  G  promised 
satisfactorily  to  adjust  matter  in  controrersy ; 
which,  however,  he  did  not  do,  but,  in  July, 
again  left  state,  and  went  to  Missouri,  where  he 
remaiaed  till  last  of  August   On  his  return, 
€till  failiqg  to  adjust  controTersy  as  he  had 
promised,  N  and  B  tendered  a  reconveyance  of 
patent  right,  and  claimed  a  rescission  of  con- 
tract.  It  is  averred  that  at  time  of  making 
purchase,  Q  promised  N  and  B,  that  if,  at  any 
■lime,  they  became  dissatisfied,  he  would  rescind 
-contraot;  and,  further,  that  they  had  not  dis- 
•ix>vered  fraud  practiced  upon  them  by  G,  till 
after  he  had  departed  for  Europe.   Sad;  com- 
plaint makes  a  case  which  entitles  plaintiffs  to 
a  rescission,  the  delay  in   proceedings  being 
•caused  by  action  of  defendant,  can  not  be  set 
.up.    NeweU  V.  Qaamg,7-U7,'5b.   Of.  12-118; 

16218.  In  a  suit  by  assignee  against  maker 
•of  a  note,  nven  for  price  of  goods  sold  to  de- 
fendant under  false  and  fraudulent  representa- 
tions, latter,  if  he  did  not  return,  or  offer  to  re- 
tnm,  goods  in  a  reasonable  time,  is  liable  for 
their  value.    Bixhoff  v.  Luean,  6-26,  '54. 

16219.  The  party  claiming  to  rescind  a  con- 
Xract  on  account  of  fraud,  must  act  at  once  on 
.discovery  of  it,  and  he  can  not  postpone  discov- 
-ety  by  negleet  to  nw  ordinary  diligence. 
JSuxdMu  T.  LUdert  81-13,  '76 ;  .Stedmon  t.  Boone, 
49-469,  TS. 

1622(L  Delay,  especially  if  it  be  injurious  to 
■other  party,  is  a  waiver  of  the  right  to  rescind. 
JSudman  v.  Boone,  evpra, 

16221.  Evidence  is  competent  which  has  a 
;teadency  to  show  that  conduct  of  party  seeking 
to  rescind  has  been  such  as  to  repel  any  iofei^ 
•:ence  that  a  fraud  had  been  practiced  upon  him. 
Woothugv.  Qomer,  89-246,  '72. 

16S88.  Fraud  must  not  be  induced  by  ^r- 
.-son  complaining  of  it,  nor  must  he  suffer  him- 
■«elf  to  TCoome  an  indolent  victim.  Stedmasa  v. 
Boone,  mtpta. 

16228.  To  an  action  by  A  for  a  part  of  price 
'Of  a  grocery  stock  sold  by  him  to  B,  it  was  an- 
^erea  that  B,  being  ignorant  of  value  of  such 

Eroperty,  procured  a  friend  (C)  to  advise  with 
im  as  to  purchase,  aud  that  plaintiff  confeder- 
.ated  with  said  friend  and  induced  him  to  rep- 
resent stock  to  be  of  a  much  greater  than  its 
real  value,  etc.  On  trial,  court  instructed  jury  : 
1.  That  in  order  to  entitle  B  to  any  reduction 
-in  contract  price,  on  account  of  alleged  fraud  of 
X?,  it  must  be  shown  that  C,  by  reason  of  some 
promise  of  A  acted  fraudulently  in  inducing  B, 
Ihrough  confidence  he  had  in  him,  to  give  a 


larger  price  than  he  otherwise  would  have  done. 
2.  That  if,  after  defendant  discovered  allej^ 
fraud,  he  continued  to  make  payments,  he  can 
not  recover  back  money  thus  paid.  Held  ;  that 
instructions  were  erroneous.  Prunk  v.  Williams, 
28-623,  *67. 

16224.  Suit  by  the  purchaser  upon  a  contract 
for  sale  of  tobacco,  a  part  of  which  only  was 
manufactured  at  time  of  sale.  Complaint  alleg- 
ed that  tobacco  already  manufactured  was  put 
up  in  tight  boxes,  and  that  residue  was  similar- 
ly packed  as  it  was  made ;  that  it  was  all  receiv- 
ed and  paid  for  without  examination ;  that  sel- 
ler fraudulently  packed  tobacco  in  boxes  made 
of  green  lumber,  and  put  into  the  boxes,  inferior, 
ana  damaged  tobacco,  by  means  of  which  it  be- 
came spoiled  and  unsalable;  that  plaintiff  bad 
no  knowledge  of  quality  of  tobacco,  and  that 
with  a  view  to  defraud  him,  defendant  exhibi- 
ted specimens  which  be  fraudulently  represent- 
ed to  be  quality  of  tobacco  he  was  mannfactnr^ 
ine.  He^;  cattai  vmiptor  did  not  apply.  Hetdf 
vnere  the  acceptance  of  goods,  upon  an  ex- 
ecutory contract,  is  procured  by  fraud  of  seller, 
an  offer  to  return  is  not  necessary  to  entitle  buy- 
er to  maintain  his  suit.    McAroy  v.  Wrij^ 

22, '65. 

16225.  The  rule  that  law  favors  the  diligent, 
should  not  be  applied  for  protection  of  tliose 
who  take  advantage  of  ignorance  to  perpetrate 
fraud.  KeUerv.  j&juUabU  Kre/ns.  Co.,  aS-I70,'67. 

16226.  Amount  of  diligence,  in  relying  upon 
representations  of  another  as  to  contents  of  an 
instrument,  to  be  required,  is  to.be  determined 
by  relation  of  parties  and  circumstances  of  each 
case.  Id. 

16227.  A  person  signed  a  mortgage  under 
false  representation  that  itwas  made  payable  in 
five  years,  without  reading  it,  or  asking  to  have 
it  read.  Mortage  was  made  payable  in  one 
year.  Hdd;  he  had  no  relief.  Eiaeon  v.  Mark' 
ley,  46-116,  74. 

16228.  Also,  when  one  signs  a  delivery  bond 
in  same  wav  under  false  representations  respect- 
ing  time  of  delivery  of  property.  Seeright  v.  FlAdur, 
6Blf.380,  '43. 

16229.  In  absence  of  aoj  device  to  put  him 
off  his  guard,  one,  who,  having  capacity  to  read, 
signs  it  without  reading,  or  asking  to  have  it 
read,  places  himself  beyond  legal  relief.  BMtrt 
V,  Ba«,29-577,'68.  Of.  Mayy.  Jokiuum,  8-449,^ 

16280.  If  one  who  can  not  read  nor  write, 
sign  a  note  by  hia  mark  as  surety,  at  request  of 
principal,  under  false  representation  that  it  was 
for  a  much  smaller  sum  than  It  really  was,  and 
did  not  ask  to  have  it  read,  payee,  not  having 
anything  to  do  with  signature,  nor  with  decep- 
tion, he  is  without  relief  from  the  note.  Ormg 
T.Hnbfts,  44-863, 73. 

16281.  False  representations  by  one  that 
his  promise  to  convey  land  could  be  enforced  in 
law  without  being  in  writing,  and  that  bis  wife 
could  be  compelled  by  law  to  join  him  in  con- 
veyance, however  fraudulently  made,  do  not 
amount  to  legal  fraud.  Assertions  are  matter 
of  law.   Burt  v.  Bowles,  69-1,  79. 

16288.  A  note  payable  one  day  after  date 
was  given  for  price  of  town  lots,  title  for  which 
was  to  be  made  by  plaintiff  to  defendant  on 

Sayment  of  purchase-money,  and  a  demand  of 
eed.  Held;  no  defense  to  suit  on  note  that  at 
time  of  sale  plaintiff  represented  to  defendant 
that  there  was  an  alley  on  one  side  of  lots,  and 
that  plaintiff  had  since  conveyed  to  a  third  per* 
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Bon  land  adjoiniag  lots,  and  embracing  alley,  if 
plaintiff's  plat  ol  lots,  on  which  alley  was  desig- 
nated, was  recorded  before  ezecntion  of  convey- 
ance.   Danuls  t.  Stone,  6  Blf.  451,  '43. 

16288.  Ad  avennent  that  plaintiff  falsely 
and  fraudulently  represented  a  mechanic's  lien 
to  be  valid,  is  bad  on  demurrer.  Lmam  v.  King, 
9-3,  '67. 

18284.  Where  facts  peculiarly  within  knowl* 
edge  of  vendor,  upon  which  vendee  may  rely 
without  the  charge  of  negligence,  are  stated 
falsely,  which  go  to  make  up  value  (as  state- 
ments jnving  capacity  of  a  saw  mill  to  saw  8,000 
feet  of  lumMT  per  day),  they  may  constitute  a 
gronnd  for  rescission.  Sieveking  v.  lAtzUr,  31- 
13,  '69. 

16£35.  A  statement  by  a  vendor  that  vendee 
would  make  a  good  and  profitable'  trade  by  a 
sale,  is  a  mere  oplDlou,  and  if  latter  relies  on 
it,  it  is  his  own  foUy.  Id, 

168S6.  To  an  action  on  a  note  it  was  answer- 
ed: "That  the  consideration  was  a  eertain  saw 
mill  and  personal  property,  and  certain  timber 
trees  purchased  at  $7,000;  that  plaintiff  fraud- 
alentiy  represented  to  defendant  that  trees 
would  have  a  certain  quantity  of  lumber,  where- 
as they  make  much  Ies»  and  were  of  less  value 
$4,000,  than  if  tliey  would  have  made  quan- 
tity represented ;  that  defendant  was  unac- 
qnainted  with  said  timber,  its  (Quantity,  etc., 
and  relied  wholly  opon  representations  of  plain- 
tiff, who  was  an  expert  in  mwing  timber.  Held; 
answer  bad.    Curry  v.  Ktyaer,  8<^-214,  '68. 

18287.  A  vendee,  purchasingwith  full  knowl- 
edge of  facts  of  his  vendor's  ri^ht,  can  not  com- 
plain because  he  does  not  obtain  a  legal  or  good 
title.    Major  V.  Brvak,  7-232,  '55. 

18888*  That  a  party  has  mistaken  his  rights 
and  so  failed  to  make  bis  defense  at  law  does  not 
entitle  him  to  relief  in  chancery.  DicAmoa  v. 
Bd.  Om't  Ripley  Co.,  6-128,  '55 ;  Babtim  v.  Short- 
ridge,  2  Blf.  480,  '31.  Cf.  5  Blf.  1 ;  88-597 ;  4- 
177;  12-42. 

16289.  Matter  of  law.  A  false  representa- 
tion, that  a  vendee  of  a  land  warrant  could  locate 
it  on  any  land  of  U.  S.  in  Indiana,  under  an 
act  of  congress,  when  such  right  is  limited  to 
only  such  lands  rehich  had  been  ■prtvitnuly  offered 
/wao/eiisoneoflaw.  PtoU  t.  &o«,  6  Blf.  389, '43. 

18240*  A  Misrepresentation,  that  a  certain 
mortgage  was  a  note,  is  one  of  law,  affecting  legal 
effect  01  instrument.  Lowh^  v.  GUI,  17-139, 
'61 ;  Oem  v.  A'«<wurffc  *  D.  Jt  Co.,  JM88,  '57. 
Cf.  8  Blf.  144. 

16241.  Frandnlent  representations  as  to 
matters  of  law  can  not  ne  complained  of  by 
any  one.  Reed  v.  Sidentr,  82-373,  '69;  v. 
Sou,  6  Blf.  389,  '43 ;  Mean  T.  <?rtiAafn,  8  BIL 
144,  '46. 

16242.  A  was  legally  arrested  for  debt  on  at- 
tachment The  false  and  fraudulent  represent- 
ations of  sheriff,  as  to  matters  of  law,  by  which 
B  was  induced  to  sign  a  note,  as  surety  lor  A  for 
amount  of  debt,  will  he  no  defense  to  note.  Reed 
T.  Sidnei;  supra. 

16248.  Diligence.  A  comnlaint  allef^  that 
defendant,  as  agent  of  A,  sola  plaintifi'  certain 
land,  on  one  acre  of  which  was  situate  a  school 
house;  that  defendant  fraudulently  and  falsely 
represented  that  school  house  and  land  had  been 
abandoned  and  vacated  by  school  trustees,  who 
had  erected  another  in  district;  that  these  rep- 
resentations were  known  by  defendant  to  be 
ialse;  that  plaintiff  relied  upon  them.  De- 


fendant answered  that  plaintiff  was  on  land  aC 
time  of  purchase;  that  he  full^  examined  it, 
and  was  fully  apprised  of  condition  of  land  and 
school  house ;  and  that  A  held  land,  inclndinr- 
school  house,  by  a  warranty  deed  duly  recOTdedl 
Held;  answer  bad.  Porter  v.  WUton,  86-348,  71, 

16244.  A  delay  of  seven  years  is  too  long  a 
time,  unless  an  excuse  is  shown,  in  inotituting 
an  action  to  set  aside  a  conveyance  of  land  for 
fraudulent  representations  as  to  value  of  stock, 
the  consideration.   Dgnetr.  Shaffer,  19-165,  '62. 

16245.  Nineteen  months  is,  also,  too  long. 
Barton  v.  Simmons,  14-49,  '59.  Cf.  4»-428,  see  | 
16249. 

16246.  Statnte  of  limitation.  The  piovis. 

ion  for  relief  against  fraud  does  not  apply  to  an 
action  brought  by  an  heir  to  set  asicte  public 
sale  of  real  property  made  by  an  administrator 
on  ground  tnat  he  was  real  purrhaser  in  nameof 
another.  The  heir  has  bis  relief  not  ff>r  reawm 
of  fravd  on  part  of  administrator,  but  because  he 
should  be  removed  from  all  fmpfttium  to  commit 
a  fraud.    Polter  v.  SmUh,  86-231,  *n. 

16247.  Such  an  action  is  not  to  recorerreal 
property  and  therefore  limitation  of  twenty 
years  does  not  apply.  Id. 

10248<  Such  action  must  be  brought  within 
flftfen  years  under  section  212.  Id.  (v.  B.  S. 
'81,  294.) 

16249.  The  statute  (2  G.  &  H.  456.  see.  210; 
r.  R  S.  '81,  292),  providing  that  relief  against, 
must  be  commenced  within  six  years  after  cause 
of  action  accrued,  greatly  changes  law  as  it  ex- 
isted when  Raymm  v.  Simontonf  4  Blf.  77,  '35, 
was  decided. 

16250*  Under  it  time  begins  to  m»  before 
discovering  cause  of  action,  unless  defdidaDt 
shall  conceal  his  liability.  PifcA«r  JFKm,  $9- 
202, '68.   Cf.  9-672. 

16251>  It  applies  as  well  to  suite  in  equltr  » 
at  law.  PUcher  Y.  Flinn,  tvpra.  {MaUodeir.To^ 
25-128,  '65,  overruled.) 

16252.  An  answer,  that  plaintiff's  eauM  of 
action  did  not  accrue  within  six  vean  next  be- 
idre  commencement  of  this  action,  and  that 
more  than  eighteen  months  elapsed  after  death 
of  decedent,  of  whose  estate  defendant  was  ad- 
ministrator, is  good  to  a  complaint  againstsuch 
administrator  to  declare  a  deed  bv  plaintiff  to- 
decedent  in  equity,  a  mor^ge  with  a  piayer 
for  an  accounting  and  the  right  to  redeem,  or  a 
judgment  against  estate  for  value  of  land  in  ex* 
cess  of  amount  due  from  plaintiff.  Comjilaint 
allied  fraud  on  part  of  decedent  in  obtaining 
from  plaintiff  deed  instead  of  a  mortgage^  Wiih- 
laeev.  Mddcer,  41-346,72. 

16258.  Fraud  In  obtaining  a  Jndgneat 
may  be  shown  under  an  application  to  icviewr 
etc.,  a  cause,  etc. ;  but  three  years  appears  to  be- 
fixed  as  limit  within  which  snch  proceedings 
shall  be  instituted,  and  act  in  relation  to  "^^^ 
contains  no  clause  similar  to  section  219,  2  B. 
8.  76.  Quick  v.  Goodwirt^  19-438,  '62.  Tliisciue 
disapproved.  Limitation  of  three  yeaw  doe* 
not  apply  to  a  proceeding  to  review  a  jadgroent 
obtained  through  fraud.  Aca/is  v.  Diets,  72- 
374,  '8a 

16254.  Sec  219,  8  S.  8.  »7«,  as  t»  coif 
cealment  has  application  to  proeeedingis  in 
transactions,  other  than  judgments  (and  was  not 
intended  to  apply  in  cases  where  frauds  were 
perpetrated  in  obtaining  judgment), 
matter  which  was  foundation  of  action  to  ob- 
tain judgment   Id,  [v,  B.  8.,  '81,  SOO.) 
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I.  What  CotuiihUea;  Eoidauie. 

IL  Who  EniiOed  to  Set  Aside, 

III.  Oomplaini  io  Set  Aside.  / 

IV.  Remedy  and  Practice. 
V.  QeneraUy;  Juriadietim. 

VI.   ^edaa  to  Parties  to  Deed. 
VIL  &tmi^  IMaiiona. 

L  Wkat  Constitutes;  Ertdeace. 

16256*  Fraud  must  be  in  grantee,  as  well  ae 
mntor,  to  render  a  deed  fraudulent  as  to  cred- 
itors. Frakes  v.  frown,  2  BIf.  295,  '30 ;  Brmm  v. 
BatBanm,  72-505,  '80. 

16266*  Sale  of  real  OF  personal  property  with 

intntlon  of  vrereiituff  colleetlon  of  dan- 
sfes  abeat  to  ne  reoovered  of  vendor,  is  void- 
able at  suit  of  such  creditor,  if  vendee  had 
notice  of  fraudulent  intent,  thoueb  he  may  have 

riid  adequate  consideration.  Wright  T.  Brandis. 
-336,  '49.    Cf.  3-574;  11-162. 

16257.  Confession  of  Jad^ent,  bj  an  in- 
solvent  debtor,  on  a  just  debtj  in  favor  of  a 
preferred  creditor,  whife  intending  an  assign- 
ment  under  state  insolvent  laws^  is  not  fraudu- 
lent and  void;  and  an  execution  may  issue 
thereon,  and  goods  and  chattels  of  debtor  be 
le^lly  sold  by  virtue  thereoL    McCMdrick  v. 

4»-522,  73. 

16258.  Transfers  may  be  made  directly  or 
indirectly  to  preferred  creditors,  in  good  faith, 
to  pay  just  dents,  when  there  is  no  secret  trust. 
OtherB  may  be  entirely  unpaid.  Lord  t.  Fiihtr, 
l>-7,  '82. 

16i269.  Though  preferred  creditor  majr  have 
notice  of  intended  assignment,  transfer  will  not 
be  void.  Id.  CI  Wiiooxm  v.  Annetiey,  2»-28o, 
'W. 

16260.  Such  preferred  creditors  are  entitled 
to  be  paid  in  full.  Tliey  can  not  be  injoined 
from  collecting  their  judgments.   MeQotariek  v. 

^W^^KTa  person  in  failing  circamstances  may 
nII  his  goods  bona  fide  to  another,  in  considera- 
tion that  the  latter  shall  pay  purchase-money  to 
certain  of  vendor's  creditors,  though  such  pre- 
ferred creditors  have  not  consented  to  sale.  An- 
inon  V.  Smith,  5  Blf.  395,  '40. 

16262*  When  parties  were  io  open  and  visi- 
ble posBeesion  of  a  stock  of  goods,  and  there  was 
DO  evidence  tending  to  show  that  they  had 
fraudulently  disposed  of  anv  part  of  their  prop- 
fir^_,  or  that  they  threatened  so  to  do ;  it  is  error 
to  mjoin  them  from  selling  and  disposing  of 
turn.   MeOoldriek  v.  SUvin,  43-522,  '73. 

1626S.  When  a  husband,  about  the  time  of 
mating  purchase  of  real  estate,  told  bis  wife 
that  if  her  father  would  pay  purchase-mooey, 
be  would  have  deed  made  to  her;  and  in  pur- 
niance  of  this  agreement,  father  of  wife  did  pay 
ptirchase-money,  and  husband,  without  his  wife  b 
or  her  father's  consent  took  deed  in  bis  own 
name,  and  afterward,  oein^  in  failing  circum- 
■tances,  in  order  to  fulfill  hts  promise  to  his  wife 
and  pat  title  in  her,  he  conveyed  same  to  her, 
through  a  trustee ;  conveyance  would  be  founded 
w  a  apod  consideration,  and  would  not  be 
uandulent  against  creditors  of  husband.  &u»> 
•W"  V.  Hoover,  42-153.  '73. 

16264.  When  for  purpose  of  providing 
hu  daughter  a  home,  paid  purchase-money  for 
a  oouM^  intending  to  make  a  gift  of  it  to  his 


daughter,  and  conveyance  was  made  to  husband 
of  such  daughter,  and  daughter  never  relin- 
quished to  her  husband  her  right  thereto,  or 
purchase-money,  and  afterward  husband,  in  con- 
sideration of  these  facta,  conveyed  through  A, 
as  trustee,  said  land  to  bis  wife,  she  would  have 
right  to  hold  it  against  judgment-creditors  of 
husband.  Id. 

16265.  Evidenco.  Certain  land  was  pui^ 
chased  of  A  and  conveyed  to  B,  and  by  B  and 
wife  to  C,  father  of  B's  wife,  and  by  C  conveyed 
to  wife  of  B.    Action  by  a  creditor  of  B  to  sub- 

{*ect  same  to  parment  of  a  judgment  against 
lim.  Held;  under  general  denial,  evidence  was^ 
admissible  that  C  furnished  funds  for  purchase 
from  A,  under  an  a^eenient  that  conveyance 
should  be  made  to  B's  wife;  that  conveyance 
was  made  to  B  without  knowledge  or  consent  of 
wife,  that  latter  objected  as  soon  as  she  knew  of' 
fact.  Such  evidence  negatived  fraud  that  plain- 
tifi"  was  required  to  prove.  Id.  Summers  r. 
Hoover,  42-153,  73. 

16266.  In  trust.  Complaint  to  set  aside  a 
fraudulent  conveyance,  alleging  that  the  prop- 
erty was  conveyed  to  a  trustee  in  trust  for  grant- 
or prior  to  judgment  of  plaintiff,  but  subsequent 
to  indebtedness,  and  conveyed  by  trustee  to  wife- 
of  grantor  after  iudgmeiit.  Prayer  to  set  aside,, 
etc.  Answer,  admitted  conveyance,  but  alleged 
first  conveyance  was  in  trust  for  said  wife,  in 
consideration  of  certain  separate  property  of 
hers,  which  she  tor  such  purpose  conveyed,  and 
alleged  further  said  wife  had  no  knowledge  of 
such  indebtedness  of  her  husband  and  denied 
any  fraud.  Held  ;  answer  good.  '  W-mne  v.  Cbr- 
ne/ison,  52-312,  76. 

16267.  Insolvency  of  vendor  can  not  be  a 
ground  for  an  attachment  or  for  setting  aside  a 
conveyance  as  fraudulent  against  creditors,  la 
an  action  in  state  courts,  though  it  might  be  un- 
der bankrupt  act.  hartley  v.  StUhedand,  5^ 
339,  '76. 

16268*  Such  proceedings  in  state  courts  must 
be  governed  by  statutes  of  state.  Id. 

16269.  Trustee  to  cestui  que  trust.  Ac- 
tion to  set  aside  a  conveyance  from  husband  tO' 
wife  as  fraudulent.  It  is  a  sufficient  defense 
that  lands  were  bought,  and  wholly  paid  for  by 
wife,  through  her  husband  as  agent,  and  that 
conveyance,  without  knowledge  or  consent  of 
wife,  had  been  made  to  husband;  that  convey- 
ance in  question  was  made  at  demand  of  wife- 
to  retain  Iter  rights.  Eagan  v.  Jhrnitu,  fi5-.6^ 
76.   Cf.  Sims  T.iIiote(8,  85-181, 71. 

16270.  The  evidence  to  prove  a  fraudulent 
conveyance  was  as  follows :  A  had  conveyed 
property  in  question  to  B.  B  and  wife  convey- 
ed to  C,  and  latter  back  to  wife  of  B.  No  con- 
sideration passed  between  B  and  C,  or  between 
C  and  wife  of  B.  B  was  indebted  to  D  at  time- 
of  conveyance  to  him.  Three  years  after,  D  ob- 
tained a  judgment  against  B,  and  execution  is- 
sued thereon  which  was  returned  "no  property 
found."  A  demurrer  to  evidence  was  filed. 
Held;  evidence  insufficient  Held;  it  should 
show  that  at  time  of  conveyance  to  wife,  B  had 
not  sufficient  property  remaining  to  satisfy  his- 
debts.  (Siermanv.lfei^TMi,  54-578, '76.)  Held,- 
It  should  have  shown  no  consideration  between 
B  and  his  wife,  and  if  there  was  a  consideration^ 
intent  of  B  and  notice  to  his  wife  of  such  intent 
to  defraud  his  creditors.  Eagan  v.  Downing,  55— 
65, '76. 

16271*  A  conveyance  to  a  husband  and  wife^ 
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creating  them  tenants  by  entireties,  mu^be  set 
aside  for  fraud.  Chandler  v.  Cfteney,  87-391,  Tl : 
Mvktt  T.  /nto»,  57-41^  '77. 

16278.  The  fact  that  judgnient-debtor  made 
ti  Toluntanr  conveyance  of  his  property  to  his 
Tife,  pending  action  against  bim  in  which 
judgment  was  taken,  is  evidence  tending,  and 
only  tending,  to  prove  fraud.  Evana  v.  l^aaU- 
Am,  56-34,  77. 

16278.  I^nestlon  of  finradnleitt  latent  is 

«neoffact.  It  is  for  fury.  It  is  errorfor  court 
to  instruct  jury  .what  'acts  were  sufficient  to  jus- 
"tify  them  in  inferring  fraud.  Leasure  v.  C'olivm, 
.67-274,  '77:  Kane  v.  Drate,  27-29,  '66. 

16S74.  CoDSfderatlOD.  Question  of  fraudu- 
lent intent  is  one  of  fact,  and  want  of  a  valuable 
■consideration  is  not  of  itself  sufficient  to  estab- 
Jbh  fraud,  /brtott  v.  Yata,  41-466,  72;  Pause 
-v.  Onmuil-m,  75. 

1627o.  A  sues  B  and  C,  on  a  note  made  by 
6.  Complaint  atle^^  that  B,  being  insolvent, 
to  defraud  his  creditors,  assigned  all  his  notes 
lo  C,  among  them  a  note  made  by  A  to  him. 
Prayer  that  assignment  be  declared  fraudulent 
and  amount  of  plaintiff's  indebtedness  to  B  be 
-allowed  as  a  set-off  on  note  in  suit.  On  trial,  it 
Appeared  C  was  B's  attorney,  and  that  assign- 
ment of  note  against  A  was  in  tnisi  to  collMt, 
«nd  appljr  procmds  pro  rata  on  domestic  debts  of 
S.  Creditors  had  not  been  consulted,  and  but 
•one  consented  to  arrangement.  2fe/tf  ,*  such 
note  must  be  regarded  as  belonging  in  equity  to 
B,  yet  A  was  not  entitled,  before  both  claims 
'bad  passed  into  judgment,  to  obtain  satisfaction 
>of  his  debt  to  B,by  applying  it  upon  claim  sued 
on,  witbont  proof  or  B's  Insolveney.  Hetd; 
rule  in  equity  is,  such  relief  will  not  oe  granted 
irhere  claims  are  wholly  disconnected,  unless 
-under  special  circumstances,  as  insolvency  or 
non-residence  of  defendant  Keightteg  v.  WaUt, 
«4-205,  '65. 

16276*  Action  against  grantor  and  grantee, 
by  creditor  of  former,  to  set  aside  a  conveyance 
-of  land,  and  subject  it  to  payment  of  his  claim. 
If  there  be  evidence  that  conveyance  was  in  pur- 
■snance  of  a  conspiracy  between  grantor  and 
:BTanteeto  defraud  grantor's  creditors,  evidence 
»  admissible  of  grantor's  deelaratlons,  im- 
.peaching  grantee's  title,  made  while  grantor  was 
in  possession,  though  after  conveyance,  and  in 
^grantee's  absence.   Tedrotre  v.  E»her,  66-443,  '77. 

16377.  A  promise  by  a  debtor  to  let  his 
'Creditor  hare  possession  of  hb  property,  or 
his  promise  to  pay,'without  a  reasonable  expect- 
ation of  so  doing,  do  not  tend  to  show  debtor  is 
about  to  dispose  of  his  property  snbject  to  exe- 
■cution,  with  a  fraudulent  intent  upon  his  cred- 
itors.   Panms  v.  Stockbridge,  42-121,  '73. 

16278.  Question  of  tyandulent  Intent  in 
■such  cases  is  one  of  fact,  but  where  legal  effect  of 
an  instrument,  as  it  appears  on  its  face,  is  to  liin- 
.der  or  delay  creditors,  court  will,  in  the  first  in- 
stance, pronounce  it  void.  Ewing  v.  Gny,  12- 
64, '59. 

16279.  Owner  of  property  can  sell  It  and 

.give  good  title  to  a  bona  /ide  purchaser,  as  against 
■creditors,  at  any  time  heiurfi  latter  have  ac- 
quired a  lien.  McMahonv.  Morrison,  16-172,  '61. 

16280.  Where  nothing  was  snid  in  a  mort- 
gage as  to  which  of  parties  should  have  posses- 
sion, held;  on  a  trial  of  right  of  property,  that 
'Mortgagor's  possession  was  not  conclusive  ev- 
idence of  Irand  as  to  creditors;  but  such  pos- 
session might  be  explained  by  parol  evidrace, 


and  shown  to  be  fair  and  consistent  with  con- 
tract. Wabon  v.  WmomMy  4  Blf.  26,  '35;  Bm- 
kins  V.  Ingots,  id.  35,  '36. 

16281.  A  mortgaged  goods  to  B  to  mcor 
payment  of  abona  yidedebt,  but  continued  in  pos- 
session with  mortgagee's  permission,  and  used  and 
disposed  of  goods  as  his  own.  Mortgage  stated 
that  goods  were  delivered  to  mortgagee  in  hit 
own  right,  subject  to  be  redeemed  on  payment, 
etc.  BeU;  morteage  was  fraudulent  and  Toid 
as  to  mortgagor^  cteditors.  Jardm  w.  SWwr, 
3  Blf.  309,  *33. 

16282.  Toreador  a  sale  for  a  TalnaUeeen- 
sideration  void  for  ftrand  as  against  the  credi- 
tors of  the  vendor,  vendee  must  have  had  notice 
of  intended  fraud.  MeCormick  v.  Hyail,  88-646, 
'70. 

16288.  A  deed,  fklr  and  valid  ok  its  CM^is 

evidence  of  an  hooeet  transaction ;  and  until  it 
is  assailed  by  evidence,  effective  as  proof  that  it 
was  obtained  by  fraud  of  the  grantee,  he  fa  not 
required  to  adduce  any  evidence  in  its  sui^Nilt 
Ewing  \.  Orav,  12-64,  m 

16284.  Where  a  wife,  with  money  belonging 
in  part  to  herself,  and  in  part  to  her  hnsbind, 
for  purpose  of  delaying  and  defrauding  hia 
creditors,  causes  his  land  to  be  bought  in  at  a 
sheriff's  sale,  and  afterward  conveywi  to betseU, 
her  title,  thus  acquired,  is  frandnlent  and  vnd 
as  to  such  creditors.  Jd. 

16285.  A  purchased  a  tract  of  land  at  sber- 
ifl 's  sale,  and  8ubse<^uently  conveyed  it  to  wife 
of  B.  Held;  that  circumstances  of  case  may 
tend  to  induce  conclusion  that  A  purchased  at 
instance  and  with  money  of  B,  yet  the  convey- 
ance to  wife  must  be  held  valid,  ^unless  she  is 
shown  to  have  participated  in  some  way  in 
fraudulent  conduct  of  d.  Id. 

16286.  An  instruction  should  be  based  opon 
a  state  of  facts  assumed  to  have  beoi  proved  by 
alt  evidence  in  case  bearing  upon  it,  and  not  by 
a  part  thereof  only^  and  this  rule  i^  especially 
applicable  to  cases  involving  question  of  fraudu- 
lent intent,  which  is  generally  a  qnestin  ef 
fact.  Id. 

16287.  In  a  suit  by  creditor  to  set  aude  a 
mortgage  alleged  to  have  been  fraudulently  made 
by  debtor,  mortgagor,  mortgagee,  and  assignee 
of  mortgage  being  made  defendants,  mortgagor 
being  defaulted,  and  others  answering  by  general 
denial.  Hdd;  wife  of  the  mortgagor  Is  net  a 
competent  vltness  to  prove  decrsrations  <^ 
mortgagee  tending  to.show  that  he  had  noticeol 
fraudulent  purpose  of  mortgage.  Peri»  v.  Jelm- 
son,  16-72,  ^61. 

16288.  To  wtfi^tosatbtydeMtofcer.  Salt 
against  A  and  B,  and  their  wives,  to  set  aside  a 
conveyance  of  real  estate  made  by  C  to  wives  <rf 
the  said  A  and  B.  The  complaint  alleged  that 
the  said  A  and  B,  lieing  partners,  were  indebted 
to  plaintiffs  in  a  large  sum,  upon  which  judg- 
ment had  been  recovered  against  them ;  that 
after  making  of  said  debt,  and  before  recoveiT 
of  plaintiff's  judgment,  said  A  and  B  had  acm 
a  large  stock  of  merchandise  owned  by  them  toC, 
and  had  received  in  part  payment  a  conveyance 
of  certain  real  estate ;  that  after  conveyance  by 
C  to  them,  they  had,  for  purpose  of  defrauding 
their  creditors,  delivered  up  said  deed  to  C,  and 
procured  him  to  execute  a  deed  to  their  wives. 
Answer,  by  A  and  wife,  denying  all  fraud  and 
all  knowledge  of  execution  of  any  deed  by  C  to 
A  and  B,  ai^  averring  that  said  A  had  received 
from  estate  of  his  wile  $900,  which  he  had 
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«ral  times  inrested  in  her  name  and  for  her 
benefit ;  and  same  coming  again  into  his  bands, 
be  invested  same  in  goods  for  finn  of  A  and  B, 
vhere  same  remainea  as  separate  money  of  his 
vife,  until  sale  of  said  goods  to  C ;  that  conv^- 
ance  of  C  to  her  waa  m  consideration  of  said 
debt,  and  to  discharge  same,  and  was  so  ac- 
cepted. Held;  answer  of  A  and  wife  sufficiently 
excluded  the  idea  that  money  received  by  A 
from  his  wife  became  his  by  virtue  of  bis  mari- 
tal rif^its,  and  that  this  indebtedness  to  his  wife 
■constituted  a  good  consideratiMi  for  conveyance. 
Sekaffer  t.  FiOnan,  17-463,  '61. 

19289.  As  it  is  not  alleged  that  deed  to  A 
and  B  was  recorded,  and  wives  deny  any  knowl- 
-edge  of  execution  of  deed,  they  must  be  regarded 
wioaa/fdepurcbasere.    Id.    Cf.  17-642. 

16S90*  The  mere  fact  that  a  8nlt  wa8  pend- 
ing, affords,  of  itself,  no  proof  of  fraud  on  part 
■oi  debtor,  when  be  conveys  his  property ;  for 
he  may  assign  his  property  after  as  well  as  be- 
fore action  brought  Stewart  v.  Engtuh,  6-176, 
2i.  A.  A  S.  K  Co.  v.  Huff,  HM44,  '62. 
16291.  The  pendency  of  an  action  of 
slander  does  not  of  itself,  render  defendant's 
sale  and  conveyance  of  real  estate  void  as  to 
pUiotiflr,  though  a  judgment  be  afterward  recov- 
ered of  plaintiff  against  defendant  and  be  have 
no  other  property  to  satisfy  debt.  Ray  v.  iioe, 
2Mf.25^'2r  » 

mn.  Matter  of  fket  fin*  Jnir.  Where  a 

JersM  on  day  on  which  final  judgment  is  ren- 
ered  therein  against  him,  but  before  rendition 
of  judgment,  conveys  all  bis  real  estate,  in  four 
different  parcels,  to  as  many  different  grantees, 
for  consideration,  expressed  in  such  deed,  of 
$300,  and  his  wife  receives  in  return  a  convey- 
ance of  a  tract  of  land  from  one  of  them,  and 
nch  judgment-creditor  seeks  to  set  aside  deeds 
as  fraudulent,  it  would  not  be  proper  for  court 
to  instruct  the  jury  that  "  the  deeds,  on  their 
fac^  import  a  fair  transaction."  AdBmwv.  Saler, 
ltMl8,m 

16298*  Nor  proper  to  instruct  that  certain 
statements  or  circumstances  tend  to  prove  fraud. 
Wwme  v.  Qiidewell,  17^46,  '61. 

16294.  Fraudulent  representations,  as  to 
UHHint  of  liabilities  to  be  secured  by  a  surety 
00  in  indemnity  bond  made  by  the  payee,  is  a 
good  defense  to  an  action  against  such  suretr. 
mhmi  V.  Jonar,  87-119,  '71. 

16295.  The  answer  setting  up  such  defense, 
withoot  an  averment  of  fraud,  is  bad.  Id. 

16296.  That  pavee,  by  parol,  guaranteed 
that  amount  of  liability  could  not  exceed  a  cer- 
tain sum,  no  such  guarantee  being  in  bond,  is 
no  defense.  Id. 

16897.  Bona  fide  purchaser  of  "personal 
property  for  a  valuable  consideration,  which 
jpnrchase-money)  was  credited  on  a  debt  due 
him,  from  one  who  had  confessed  to  a  judgment 
oefore  execution  had  been  issued  on  judgment, 
nasa  good  title  as  against  judgment-creditor, 
wongh  debtor  acted  in  bad  faith  toward  credi- 
tor.  Bdl  V.  BttrMti,  89-53,  '72.    Cf.  18-314. 

16298.  A  conveyance  is  not  fraudulent  as 
*Kainst  creditors,  unless  vendee  take  with  fraud- 
ulent intent.  Id. 

16299,  The  fact  that  purchaser  knew  that  a 
«uit  Was  pending  against  vendor  is  not  proof  of 
h^ndulent  intent  on  part  of  vendee.  Sttmai  v. 
■«yiiM-176,  '55. 

_  16890.  An  insolvent  debtor  may  sell  or  as- 
«gn  his  property  as  well  after,  as  before,  suit  is 


brought  against  him  for  a  full  consideration, 
and  without  fraudulent  intent.  Id.  Cf.18-314. 

16801>  A  purchase  by  a  brother-in-law,  at 
half  value,  with  knowledge  that  vendor  did  not 
intend  to  pay  a  judgment  about  to  be  rendered 
in  favor  of  plaintiff,  is  fraudulent,  and  may  be 
set  aside.    Bmy  v.  Hvmty,  24-228,  '65. 

16802.  Failure  to  record.  Inference.  Fact 
that  a  husband  conveyed  without  any  consider- 
ation certain  realty  to  his  wife  and  a  record  was 
not  made  of  conveyance  for  more  than  a  vear 
and  in  meantime  debts  had  been  contracted  br 
husband,  will  not  justify  an  Inference  of  Irand. 
BroMank  v.  Ktmard,  41-^339,  "72. 

1 6808.  An  allegation  that  the  husband  "  was 
owing  a  large  sum  of  money"  is  too  vague  and 
indefinite.  Debts  may  amount  either  to  one  or 
a  hundred  dollars.  Id. 

16804.  A  judgment  creditor  has  no  interest 
in  or  lien  on  land  conveyed  by  debtor  long  be- 
fore  judgment,  though  deed  was  not  recordra  till 
after  judgment.  Runyan  v.  MeQtjlan,  84-165, 
'65. 

16806.  Implied.  A  and  wife  mortgaged  land 
to  sinking  fund.  On  failure  to  pay  interest  on 
loan,  land  was  offered  for  sale,  and  bought  in  by 
B  for  amount  of  the  debt.  A  was  insolvent 
within  statutory  terms.  A  was  about  to  reinstate 
said  mortgage,  when  he  and  B  a^^teed  that  latter 
should  hold  property,  under  his  purchase,  in 
trust  for  A,  and  allow  him  to  redeem  at  any 
time  when  his  relations  with  his  creditors  would 
allow  him  to  do  so  with  safety,  and  in  meantime 
A  would  pay  to  B  whatever  B  should  pay  to 
state  for  interest.  B  knew  of  financial  embar- 
rassments of  A.  C  held  a  second  mortgage  on 
land.  The  arrangement  between  A  and  B  was 
to  hinder  and  delay  creditors  of  former.  Aeon* 
tinned  to  pay  to  B  interest  paid  by  latter.  B 
finally  paid  off  loan  to  state  and  took  a  deed  in 
his  own  name.  A  continued  in  possession,  rent- 
ed a  part,  and  by  paying  interest  to  B  continued 
to  acknowledge  trust.  A  year  later  A  and  B  ac- 
counted and  $700  was  found  to  bedue  to  B.  The 
interest  was  computed  at  10  per  cent,  and  B  de- 
manded a  higher  rate  of  interest.  The  land  was 
renting  at  $860  per  year  and  a  lease  was  made 
by  which  A  as  tenant  should  pay  $100  per  year 
and  taxes  as  rent.  The  lease  was  made  to  wife 
of  A.  Two  years  later,  B  paid  to  wife  of  A  $500 
and  A  and  wife  executed  to  him  a  quit  claim 
deed.  Bexecuted  amortgage  toDto  8ecure$5,000 
to  deceive  creditors  of  A.  D  had  full  knowledge 
of  all  facts  and  could  collect  his  claim  from 
other  property  of  B.  B  in  rents  had  received  an 
amount  in  excess  of  the  money  paid  out  by  him.' 
Hddf  creditors  of  A  could  proceed  against  prop- 
erty and  have  conveyance  set  aside.  Heut;  B 
being  a  fradulent  grantee,  could  not  be  treated 
as  a  trustee  for  creditors  of  A.  The  creditors  of 
A  were  not  bou  nd  to  ref and  amount  which  B  had 
paid,  nor  roiild  B  have  a  Hen  on  property.  Mm- 
tidman  v.  Kent,  88-452,  '70. 

16806.  Trust  funds.  An  estate  purchased 
in  name  of  one,  with  money  belonging  to  anoth- 
er, is  subject  to  resulting  trust  in  favor  of  party 
to  whom  money  belonged,  and  not  subject  to 
demands  of  creditors  of  purchaser,  if  conveyance 
was  taken  without  consent  of  beneficiary,  or  if, 
from  infancv,  he  was  unable  to  consent.  Rhodes 
V.  Gf«m,86^7,'71. 

16807.  A  conveyance  from  such  purchaser  to 
beneiiciary  can  not  be  declared  fraudulent  as  to 
crediton.   Id.  ' ' 
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I68O84  Evidenoe  is  adiuissible  to  ebov  who 
were  concerned  in  having  deed  made  and  who 
paid  money,  in  a  proceediDg  to  have  conveyance 
set  aside  as  fraudulent,  etc  Id. 

16809.  iBtent  of  fnmtor.  An  embamased 
debtor  may  in  absence  of  a  statutory  prohibition, 
make  general  or  partial  assignment  for  benefit  of 
his  creditorsj  or  01  all  for  benefit  of  a  single  cred- 
itor, before  liens  have  attached  on  property,  and 
pass  a  good  title.  N.  A.  £  S,  R  Co.  v.  Ht^,  19- 
444,  '62. 

16910.  Confession  of  Jndgrment  by  an  em- 
barrassed debtor  is  not  fraudulent  as  to  other 
creditors.    Lord  T.  leaker,  19-7,  '62. 

16811*  Conveyance  made  to  defraud  credit- 
ors in  not  rendered  valid  by  circumstance  that 
it  was  executed  upon  an  adequate  considera- 
tion. Ruffing  V.  TUim,  12-259,  '59;  Rogers  v. 
Evans,  6-574,  '52:  Batrigon  v.  Jaqum,  29-208, 
•67. 

16812*  Deed  from  a  fraudulent  grantor  is  not 
valid  unless  grantee  shows  not  onlv  an  adequate 
consideration,  but  good  faith  and  his  innocence 
of  fraudulent  intent  of  grantor.  Id. 

16815.  Whether  s  deed  upon  a  valuable 
consideration  is  fraudulent  or  not,  is  a  question 
of  fact  Hitbba  v.  Bancrofl,  4-388,  '53 ;  Chunk 
Drummond,  7-17,  '00. 

16314.  Fraud  by  both  vendor  and  vendee 
must  be  shown.    Runnel  v.  WUhrow,  29-123,  '67. 

16816.  An  embarrassed  debtor  may  sell  his 
property  as  he  pleases,  to  pay  his  debts,  pro- 
vided there  is  nothing  in  transaction  illegal. 
He  may  sell,  even  at  a  sacrifice-  Id. ;  Hubbt  v. 
Banerofly  supra;  Loury  v.  Howard,  65-170,  '71; 
Frank  v.  PeUra,  9-343,  '57. 

16816>  He  may  convey  in  trust  for  benefit  of 
certain  preferred  creditors.  ChandUr  v.  (kUd. 
vxU,  17-256, '61 ;  WynvA  v.  GlidcioeU,  id.  446. 

16817.  He  may  convey,  with  no  purpme  to 
delay  other  creditors,  to  preferred  creditors, 
who  may  assume  certain  debts  of  other  cred- 
itors, without  committing  fraud.  WUeoxon  t. 
AniutlM,  28-285,  '64. 

16818.  Such  preferred  creditors  majr  employ 
grantor  to  continue  and  assist  in  selling  prop- 
erty. Id. 

16819.  Christian  name  of  grantee  in  a  con- 
veyance of  land,  was  left  blank  by  mistake. 
Grantee,  after  delivery  of  deed,  for  purpose  of 
defrauding  his  cieditora,  without  knowledge  of 
his  wife,  filled  blank  with  his  christian  name. 
Hdd;  title  in  husband;  his  title  was  not  di- 
vest«3.    Fletcher  v.  Mansur,  6-267,  '54. 

16820.  Lis  Pendens.  Before  a  bill  filed  to 
enforce  collection  of  a  judgment  out  of  equit- 
able estate  of  debtor,  be  may,  if  guilty  of  no 
fraud,  convey  such  estate  to  a  ^ird  peraon. 
RumeU  v.  Houston,  5-180,  '54. 

16821.  Valid  consideration.  Aconveyance 
of  land  to  a  husband  in  satisfaction  of  a  demand 
for  damage  against  grantor  for  seduction  of  his 
wife,  is  valid  as  against  creditors  of  grantor, 
when  no  fraud  on  part  of  husband.  Uarltsle  v. 
OaakiU,  4-219,  '63.    Cf.  6-252. 

168S2.  The  seduction  of  an  innocent  woman 
by  a  pretended  marriage,  seducer  having  a  wife 
living,  entitles  injured  party  to  a  compensation 
in  money,  and  is  deemed  in  law  a  valuable  con- 
sideration for  a  grant   Doe  v.  Horn,  1-363,  '49. 

16828.  Our  statute  enacts  that  every  assign- 
ment, made  with  intent  to  hinder,  delay  or  de- 
fraud creditors,  shall  be  void;  and  further  pro- 
Tides  that  question  of  fraudulent  intent  is  for 


jnry.  (1  R.  a  302-3,  sees.  17,  21.)  This  is  (he 
plain  reading  of  statute.  It  does  not  thus  refer 
question  of  Intent  to  delajf  etc.,  as  legal  effect 
of  the  instrument  will  disclose  that  to  conii; 
but  intent  to  defrand,  alone.  Jemun  v.  Doe,  f- 
46!, '57.    (r.RS. '81,4920,4924.) 

16824.  Insolvent  debtor.  A  hill  of  sale  of 
goods  by  a  failing  debtor,  purporting  to  vert 
property  absolutely  in  vendee,  in  trost  for  a 
thini  person,  in  consideration  of  a  previous  in- 
debtedness of  vendor  to  such  third  par^,  arising 
out  of  a  breach  of  trust,  is  not  within  sec  8  <h 
statute  of  frauds.  JoMS  v.  <3aM,  10-24(^ '58.  (k 
B.  S.  '81,4911.) 

16825.  Rights  of  wife.  It  was  alleged  ii 
complaint  that  deed  sought  to  be  canceled  wat 
secretly  made  by  husband  previous  to  bis  maf. 
riage  with  plaintlfT;  that  its  execution  was  a 
fraud  upon  oer  marital  rights.  Defendant  of- 
fered a  witness  to  prove  that  a  short  time  after 
date  of  deed,  plaintiff  was  receiving  witness*  ad- 
dresses as  a  suitor,  and  was  under  a  promiaeof 
marriage  with  him.  Court  refused  teslamonyu 
irrelevant  Heid/  error.  Dearmond  v.  Dear- 
numd,  10-191, '58. 

16826.  The  principle  of  common  law, 
which  husband  was  entitled  to  receive  prop»t; 
of  wife  to  aid  him  in  paying  her  debts  contract- 
ed before  coverture  and  in  supporting  her  dar- 
ing its  existence,  does  not  apply  in  a  case  by 
wife  against  bosband.  Generally,  owner  of 
property  has  a  right  to  dispose  of  it  to  whom  be 
pleases;  but  right  must  be  exercised  withotit 
fraud.  Id.  If  a  man  or  woman  represent  to 
other,  as  an  inducement  to  marriage,  that  he  or 
she  is  owner  of  certain  property,  and  marriage, 
in  part,  upon  such  consideration,  should  becon- 
summated,  a  secret,  voluntary  conveyance  of 
such  property  before  marriage,  by  one  of  wr- 
ties,  would,  it  teem,  be  a  fraud  upon  other.  Bat 
evidence  that  property  was  conveyed  before  psr- 
ties  contemplated  marriage,  would  tend  to  wpd 
inference  otfraod.  Id. 

16827.  A,  B  and  C  were  partners,  and  dis- 
solved their  partnership.  B  and  C  brought  suit 
against  A  and  D,  alleging  that  A  had  got  pos- 
session of  firm  assets,  and  had  assigned  part  to  D, 
ostensibly  to  secure  payment  of  a  pretended  debt 
of  firm,  to  cheat  and  defraud  B  and  C,  as  fim 
was  not  indebted  to  D.  Answer  under  oath,  de- 
nying complaint  Issne,  by  replies.  Debt  [»c- 
tended  to  be  for  S6,000  lent  A  list  of  0*8  taxa- 
ble property,  as  sworn  by  himself,  was  admitted 
in  evidence,  to  show  that  at  time  of  allied  loan, 
be  had  not  that  amount  of  monev.  Htid;  no 
error.  It  sums  defendant  conld  giTe  evMeHe 
of  genera]  reputation  as  to  tr%  peculaiT 
means.   Reed  v.  Thayer,  9-157,  '57. 

16828.  Court  instructed,  if  jury  should  iad 
whole,  or  any  part  of  D's  claim  against  A,  B 
and  C,  unsustained  by  evidence,  they  shonld  fiikl 
assignment  fraudulent  and  defendants  respon- 
sible.   Held;  error.  Id. 

16829.  Court  refused  to  instruct  thatif  jaiT 
found  any  part  of  claim  correct,  and  that  assign- 
ment was  of  notes,  eto.,  as  collateral  security,  and 
amount  of  security  was  not  excessive,  they  mi^t 
find  assiniment  bona  fide,  notwithstanding  some 
part  of  D's  claim  had  not  been  fully  proved- 
Hdd;  instruction  might  have  been  given  witb 
this  addition :  if  asaigment  was  not  otherwise 
fraudulent.  Id. 

16880.  Frand  as  to  grantee.  The  paneat 
of  a  ftall  priee  will  not  pnrUy  a  francokat 
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tmigMtlOB,  bat  will  he  entitled  to  great  weight 
where  proof  of  fraud  ia  not  clear.  KUtering  v. 
litrher  6  ii  '56. 

163'SI.  Proof.  Creditor's  bill  to  set  aside  a 
«onTe7ance  alibied  to  have  been  fraudulently 
made.  Uncorrooorated  testimony  of  one  wit- 
aess,  as  to  fraud  on  part  of  vendee,  and  that 
witncfifl  implicated  by  his  own  testimony  as  a 
participant  in  fraud,  under  R.  S.  '43,  p.  89,  sec. 
•44,  will  not  sustain  the  bill.  Held;  testimony 
«f  aach  witness  ought  to  be  strongly  corroborated 
toaothorizeadecree  upon  it  against  defendant's 
ansver  under  oath.  Id. 

1MA9.  Quare:  whether  A's  unconditional 
possession  of  goods,  which  had  been  sold  by  him 
to  B,  renders  sale  per  ge  fraudulent  and  void,  or 
is  only  evidence  of  fraud  as  to  A's  creditors. 
Oimn  V.  RmaeU,  2  Bit.  172,  '28. 

16888t  A  voluntary  conveyance,  if  made 
ion  jfrfe,  is  valid  against  a  subsequent  purchaser 
with  notice.  Bane  t.  Doe,  7  Blf.  485,  '45.  Cf. 
^  BH.  193,  391 ;  21-137. 

16884,  That  a  person  wag  deeply  luTolTed 
in  debt  when  he  executed  a  voluntary  convey- 
ance of  land,  is  strong  evidence  that  conveyance 
was  made  to  defraud  subsequent  purchasers.  Id. 

16835i  The  judgment-debtor  may  testify  as 
to  UBOunt  ana  value  of  property  at  time  of 
coDVeyance  to  himself  and  wife  jointly,  and 
show  be  had  other  property  sufficient  from  which 
his  creditors  could  make  their  claims.  McGm- 
uta  v.  MaHin,  68-434,  76. 

16886.  Realty  bought  with  wife's  separate 
funds  under  an  agreement  that  conveyance  was 
to  be  made  to  wife,  but  by  mistake  or  otherwise, 
without  knowledge  or  consent  of  wife,  deed  was 
made  to  husband.  Afterwards  said  realty  was 
exchanged  for  other  property,  and  last  convey* 
ance  made  to  husband  and  wife  jointly.  Hdd; 
last  deed  valid  against  creditors  of  husband.  Id. 

16887.  A  conveyance  of  real  estate,  to  be 
valid  against  creditors,  must  be  bona  fide  and 
founded  on  a  valuable  consideration.  Bamfe  v. 
Dcaiul,  1-378,  '49.   Cf.  8-574;  11-162, 

16888*  Where  a  wife  had  advanced  her  sep- 
arate money  to  her  husband  at  a  time  when  he 
was^  unembarrassed  and  thereby  acquired  a 
meritorious  right  to  claim  certain  land,  before 
the  debts  of  her  husband  to  A  were  created,  and 
her  husband,  subsequent  to  creation  of  such 
debts,  -it  request  of  wife,  conveyed  such  land  to 
his  wife  and  daughter.  Wife  had  no  knowledge 
of  husband's  intent  to  defraud  creditors.  Hdd  ; 
A  not  entitled  to  have  conveyance  set  aside  for 
fraud.   ifaWenr.  )rate>a,6S~143, '78. 

16889.  A  grantee  of  a  deed,  for  purpose  of 
defrauding  his  creditors,  inserted  name  of  his 
wife  in  deed,  thereby  makinr  grantees  tenants 
by  entireties.  An  action  wiU  lie  by  his  cred- 
itor to  subject  snch  land  to  payment  of  his  debt. 
WHd»T.  JW,  65-331,  '76. 

16840.  Such  action  can  not  be  maintained, 
if  evidence  does  not  show  parties  to  deed,  des- 
cription of  property,  or  whose  money  paid  for 
it,  or  that  title  to  property  is  in  husband.  Id. 

19841.  In  order  to  establish  fraudulent  char- 
acter of  a  conveyance  of  real  estate,  in  an  at- 
lachment  proceeding,  it  must  be  shown  that 
purchaser  participated  in  fraud.  Joktulm  v. 
Pield,  62-377,  '78. 

1684S.  That  defendant  sold  real  estate 
pending  an  action  of  trespass  against  him,  in 
order  to  defend  plaintiff,  does  not  affect  title  of 
a  bona  fide  purchaser,  without  notice  of  suit,  nor 


afford  him  any  defense  against  an  action  on 
note  given  for  purchase-money.  fVndfey  t. 
Cbofetf,  1  Blf.  262,^23. 

16848.  Defendants,  when  general  denial  la 
pleaded,  ean  prove  the  consideration  for  con- 
veyance ;  hence,  sustaining  a  demurrer  to  au 
answer  pleading  such  consideration,  is  harmless. 
Wedekind  v.  Parmmt,  64-290,  '78. 

16844.  Where  a  debtor  is  entitled  to  convey- 
ance of  legal  title  to  land,  but  abstains  from  se- 
curing it,  under  an  agreement  with  person  in 
possession,  in  order  that  it  should  not  be  sub- 
jected to  payment  of  existing  debts  of  equitable 
owner,  land  may  be  regarded  as  conveyed  with 
intent  to  defraud.  Pmningtm  v.  Clihm,  11- 
162,  '68. 

16845.  In  such  a  case,  creditor  may  proceed  to 
settle  title  before  levy  and  sale,  but  he  may  elect 
to  sell  first,  and  let  purchaser  perfect  title.  Id, 

16846.  Deelaratlong  of  debtor  (grantor) 
are  admissible  in  evidence  as  against  nim,  as 
admissions,  though  not  made  in  presence  of 
grantee,  if  not  as  evidence  against  grantee. 
Broker  v.  Kehey,  72-61,  '80. 

16847.  Complaint  to  set  aside  a  fraudulent 
conveyance  need  hot  aver  a  knowledge  of  fraud 
of  grantor  on  part  of  grantee  when  it  explicitly 
shows  that  grantee  gave  no  consideration. 

tinne-  v.  W^ck,  50-213,  '76.   Cf.  MendenhaU  v. 
eadvay,  44-131,  '73.  lIApperd  v.  Edwards,  89- 
165,  '72,  qualified.) 

16848.  A  conveyed  to  his  son  B  40  acres, 
worth  $500,  for  nominal  consideration  of  $1.  A 
took  a  bond  at  same  time  from  B,  conditioned 
for  support  of  himself  and  wife  by  said  B  dur- 
ing their  lives.  These  premises  were  homestead 
of  said  A,  and  all  of  |>roperty  except  a  small 
amount  of  personal,  which  he  possessed.  B  was 
at  time  of  conveyance  about  21  years  of  age  and 
does  not  appear  to  have  had  a  family.  A  and 
wife  over  70.  B  was  at  that  time,  and  had  pre- 
viously been,  living  with  his  parents  on  place, 
and  so  continued.  This  arrangement  was  made 
pursuant  to  a  parol  agreement  made  some  years 
previous.  At  time  of  conveyance  a  partner  in 
trade  with  C,  a  son-in-law  of  his,  and  as  such 
was  indebted  to  plaintiffs  in  about  $5,000,  more 
thanjoint  and  several  property  of  himself  and 
C.  B  knew  of  his  father's  indebtedness.  Hetd  ; 
conveyance  fraudulent  as  to  creditors.  2Wrv. 
SomemOe,  1-175,  '48. 

16849.  Property  purchased  with  separate 
means  of  wife,  title  taken  in  name  of  husband 
without  her  knowledge  or  consent,  subsequent 
conveyance  by  husband  to  wife.  HeUt;  not  fraud- 
ulent as  between  wife  and  her  husband's  credi- 
tors.  Leonard  v.  Bamat,  70-367,  '80. 

16850.  A  conveyance  made  without  consid- 
eration by  granton,  and  received  by  grantee,  to 
defraud  creditors,  was  void.  Euwg  v.  Harris,  4 
Blf.  71, '35. 

168ot>  Where  grantee  from  a  husband  and 
wife  had  paid  value  received  for  land  in  contro- 
versy, ana  was  innocent  of  any  intent  of  hus- 
band to  defraud  creditors,  and  snch  grantee  con- 
vey to  wife,  though  wife  may  have  had  notice 
of  such  fraudulent  intent  of  her  husband,  wife 
lakes  free  from  all  demands  of  creditors,  no 
money  of  her  husband  being  put  in  purchase. 
Evans  V.  Nealis,  69-148,  '79. 

16352.  Partnership.  Conveyance  bv  one 
member  of  insolvent  firm,  after  dissolution, 
when  deemed  frandnlent  as  to  creditors  and 
other  partners.   See  Foss  v.  Prier,  71-128,  '80. 
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16Sfi8.  Hiuliaiid  cottTeyed  to  his  wife  a 

part  of  his  land  in  consideration  of  her  release 
of  her  inchoate  interest  in  other  land  of  bis.  She 
had  no  knowledge  of  an;  intent  to  defraud  his 
creditors.  Held  ;  conveyance  to  her  could  not  be 
set  aside  for  fraud.   Brown  v.  Rauimgs,  78-506, 

16S64.  A  husband  mortgaged  His  land  to 
children  of  his  wife  to  secure  payment  of  money 
advanced  to  him  by  her,  under  an  agreement  with 
her  to  that  efTect.  Held;  mortgage  not  fraudu- 
lent as  to  creditors.  Such  matter  was  a  good  de- 
fense by  him  in  an  action  by  creditors  to  set 
mort«iM  aside,    (loff  v.  Rogers,  7 1-459,  '80. 

1686d>  He  could  pay  interest  on  same  before 
paying  his  other  crediton.  Jd. 

16m6.  Uspesdeiu.  A  vife  has  a  lawful 
claim  upon  her  husband  for  maintenance ;  and 
if,  during  pendency  of  her  petition  for  divorce 
and  alimony,  conveyance  of  his  land  be  exe- 
cuted by  husband  in  order  to  defraud  her  of 
right  to  support,  and  be  received  by  grantee  with 
same  fraudulent  design,  conveyance  as  to  her  is 
void,   finkes  v.  Brown,  2  Blf.  295,  '30. 

16S&7.  During  pendency  of  a  petition  for 
divorce  and  alimony,  court  m«y  malce  an  order 
on  defendant  reqnlrlng  him  not  to  dispose  of 
any  of  his  real  estate  or  personal  property; 
but  purchaser  of  real  estate  from  defendant  will 
not  be  afiected  by  order,  unless  he  have  actual 
notice  of  its  existence ;  pendency  of  suit  and  en- 
try of  order,  not  being  sufficient  of  themselTeB  to 
avoid  conveyance.  Id. 

16868.  A  obtained  judgment  against  B  on  a 
note,  and  purchased,  at  the  sheriErs  sale  under 
judgment,  a  tract  of  land  which  B,  after  date  of 
note  and  before  judgment,  had  conveyed  to  C. 
A  brought  an  action  of  ejectment  for  land  against 
C,  and  question  was,  whether  B's  deed  to  C  was 
fraudulent  and  void  as  to  A.  Held;  erldenoe 
of  B*s  having  stated,  that  consideration  of  deed 
to  C  was  a  valuable  one,  was  not  admissible. 
Held;  note  on  which  jud^ent  was  rendered, 
was  admissible  to  show  existence  of  debt  before 
date  of  deed.  Doe  v.  XewlMd,  2  Blf.  232,  '29. 

168fi9.  A  person  insolvent  and  indebted  to 
several,  conveyed  his  real  estate  to  his  children, 
in  consideration  of  a  nominal  sum  and  of  love 
and  affection,  and  with  intent  to  defraud  his 
creditors.  Two  of  grantee*  were  daughters,  and 
afterwards  married.  Grantor  continued  in  pos- 
session, contracted  other  debts,  and  died  insol- 
vent Held;  conveyance  was  voluntary,  and 
fraudulent  and  void  as  to  cieditors  of  nantor. 
aBrien  v.  OauUer,  2  Blf.  421,  '31. 

1 6860*  Whether  a  sale  is  honeet  is  a  queeUon 
for  mry.    Keen  v.  Prttim,  24-395,  '65. 

16861.  Also,  whether  a  mortmige  was  given 
with  a  fraudulent  intent.  Moms  t.  BunuitU, 
a*-139,  '64. 

16802.  Sale  of  chattels.  The  ptuwrae  or 
Intent  of  the  parties  must  be  judged  of  by  con- 
duct of  parties,  and  by  all  circumstances  con- 
nected with  and  surrounding  the  transaction. 
Circumstances  apparently  trivial  or  unimport- 
ant in  themselves,  when  considered  singly,  may, 
when  taken  in  connection  with  others,  lorm  im- 
portant links  in  chain  of  evidence  that  fixes 
character  of  transaction.  Kane  v.  Drake,  27- 
29,  '66. 

16868.  The  title  mav  pass  by  delivery.  But 
taking  a  bill  of  sale,  duly  attested,  is  not  alone 
a  badge  of  fraud.  Id. 

16864.  Beteotion  by  vendor  of  posseSBiim 


of  goods  sold  is,  as  afninst  crediton,  prima  faae 
evidence  of  fraud.  la. 

16865.  It  is  error  to  instruct  jury  that  facte 
proper  and  innocent  in  themselves  t^d  to  prove 
fraud,  or  that  fraud  may  be  inferred  from  their 
existence.  Id. 

16866*  If  there  was  not  an  actual,  visible 
and  continuous  change  of  posession,  there  was 
prima  facie  evidence  of  fraud.  NuUer  v.  Harriij. 
9-88,  '67. 

16867.  If  chattel  is,  at  time  of  gift,  in  posses- 
sion of  donee,  as  agent  for  donor,  it  is  not  neces- 
sary that  there  should  be  a  surrender  to  donor 
in  order  that  latter  may  re-deliver  in  execntioo 
of  gift  If  donor  relin(^uish  all  dominion  over 
thing  given  and  reco^izefl  possession  of  donee- 
as  being  in  his  own  right,  and  he  accepts  it  as. 
and  retains  _pos8ession  in  virtue  thereof,  gift  i» 
complete.    JWrwt  v.  Brawn,  17-410,  '61. 

1^868.  Fact  that  they  are  father  and  son 
raises  no  presumption  of  unfair  dealings.  Jd, 

16869.  The  facts,  that  contractof  conveyance 
was  of  an  unusual  character  (the  consideratioD 
being  maintenance  of  grantor),  and  that  a  jodg- 
ment  was  soon  afterward  rendered  againgt  grant- 
or, may  throw  a  suspicion  upon  oma  paa  vl 
transaction  on  part  of  grantor,  out  do  not  estab- 
lish fraud,  and  especially  on  part  of  grantee.- 
MaJtoney  v.  Hwter,  80-246,  '68. 

II.  TTbo  EntiUed  to  Set  Aside. 

16870.  Although  claims  of  judgmentrcreditor 
be  several,  they  may  unite  in  a  suit  to  aet  aside 
a  fraudulent  conveyance,  and  subject  property 
to  payment  of  their  judgments.  At  wast,  Ae- 
fendant  can  not  complain  of  joinder.  BuKmg  v. 
TUtaiu  ia-269,  '59. 

16871.  If  a  conveyance  be  made  coloimblT« 
with  actual  intent  to  defraud  existing  creditM^ 
it  may  be  avoided  by  subsequent  crediton;  in 
other  words,  evidence  of  collusion  against  exist- 
ing creditors,  is  sufficient  evidence  of  fraud 
against  subsequent  creditors.  Dari  v.  Stetmn. 
17-221,  '61 ;  Jtugiag  v.  mm,  tmra. 

16872*  Because  such  a  fraud  is  a  continuing 
one.   Pennington  v.  Clifim,  11-162,  '58. 

16878.  And  surely,  when  conveyance  is  snade 
"  to  defraud  his  then  existing  creditors,  and 
those  to  whom  he  might  thereafter  become  in- 
debted."   Dart  V.  Stewari,  aupra. 

16874.  Where  ^rrantee  of  a  warranty  deed  of 
real  estate  was  evicted  by  virtue  of  prior  liens- 
on  property,  he  is  a  creditor  of  his  grantor,  and 
is  such  from  date  of  deed,  and  may  sue  to  set 
aside  conveyance  made  by  mntor  to  defraud 
creditors.   BhodetT.  Green,  86-7,  '71. 

16876.  A  conveyance  made  to  defraud  cred- 
itors may  be  set  aside,  and  property  subjected 
to  payment  of  debts  of  person  making  or  pro- 
curing conveyance ;  but  this  can  not  be  done 
where  purchase  has  been  for  value,  and  in 
good  faith  Xin  rart  of  purchaser.  Abicr  v. 
Bendenon,  20-297,  '63. 

16876.  A  purchased  from  state  certain  land, 
and  received  a  certificate  from  sinking  fund 
commissioners,  entitling  him  to  a  deed  in  five 
years,  on  payment  of  interest  yearly  in  adTan«< 
and  principal  at  that  date.  A  assigned  said 
certificate  to  B,  to  secure  an  indebtedness  to 
him,  covenanting  to  pay  principal  and  interest 
due  state,  and  all  taxes.  A  failed,  fraudnl^Uy. 
in  his  covenants,  and  land  was  a^in  sold  by 
state,  and  bought  In  name  of  A's  wife,  who  was- 
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coguizaat  of  all  facts.  Held;  B  could  enforce 
his  lien  gainst  property,  and  have  conveyance 
declared  &audalent  aod  Toid.  TrwU  r,  TntiU, 
87-6li  '71. 

16877a  One  haTing  a  cause  of  action  for 
slander  is  a  creditor  witliin  meaning  of  statute 
against  fraudulent  conveyances.  A  uttered 
slanderous  words  of  B  Aug.  1,  '69 ;  hence,  on 
that  date  a  cause  of  action  accrued.  Kov.  17, 
'69,  A  made  a  conveyance  of  his  property  to  his 
children,  to  cheat  and  defraud  B  out  of  his 
damages  to  which  she  was  entitled.  Held;  B 
entitl«l  to  have  conveyance  set  aside.  It  mat- 
ten  not  whether  deed  was  executed  before  or 
after  commencement  of  action  to  recover  dam- 
ages for  slander.   Stem  v.  <S&ay,  42-375,  '73. 

16878.  A  fhinduleot  eonverance  of  land, 
made  and  received  for  the  purpose  of  prevent- 
ing its  being  subjected  to  payment  of  an  exist- 
ing debt,  but  without  any  intention  to  defraud 
Mimeqnent  creditors^  will  not  be  set  aside,  in 
equity,  upon  application  of  a  creditor,  whose 
debt  WIS  contracted  after  deed  of  conveyance 
was  made  and  recorded.  Lun^  v.  Baltie^  8- 
273, '61 

16S79*  To  avoid  payment  of  an  existing  debt, 
with  an  agreement  for  a  reconveyance  upon  a 
repayment  of  purchase-money  and  improve- 
ments, a  creditor  whose  debt  was  contracted 
after  deed  was  made  and  recorded,  if  occupy- 
ing position  of  a  junior  mor^agee  or  creditor 
entiued  to  redeem,  can  not  institute  proceed- 
ing for  that  purpose,  after  death  of  grantor, 
nmess  before  his  deoease  he  obtained  judgment 
against  him,  or  an  administrator  has  been  ap- 
pointed. Id. 

16880.  A  being  indebted  to  B,  purchased  a 
tract  of  land,  etc.,-and,  with  fraudulent  intent 
of  securing  against  B's  claim,  took  conveyance 
in  name  of  C,  his  infant  son.  Hdd;  that  B, 
having  obtained  a  judgment  against  A  for  debt, 
might,  by  a  suit  in  chancery,  subject  land  to 
payment  of  judgment.  Demaree  v.  JMakill,  3 
Blf.  116,  '32. 

16881,  A  judgment  was  confessed  to  defraud 
a  creditor,  on  which  execution  issued  and  sale 
made  of  debtor's  real  estate,  purchaser  having 
notice  of  frand.  On  a  bill  nled  by  creditor  in- 
tended to  be  defrauded  (who,  in  meantime,  had 
obtained  a  judgment  for  his  demand),  proceed- 
inn  were  set  aside.  Plott  v.  Judson,  3  Bit  235, '33. 
,  16882.  Bill  in  chancery  by  A,  B,  C  and  D, 
in  '46,  against  E  and  heirs  of  F,  alleging' that 
^)  in  41,  recovered  a  judgment  against  G  and 
f ;  that  execution  issued  and  returned  no  prop- 
erty of  F  found ;  that  F  died  in  '43,  intestate  ; 
tlut  B  and  C  recovered  judgment  against  ad- 
ministrator and  execution  returned  no  goods 
loQnd;  that  D,  in '45,  recovered  judgment  against 
uid  tdministoitor,  on  which  no  execution  had 
mued;  that  F,  in  his  life-time,  in  '41,  for  pur- 
pose of  defrauding  his  creditors,  fraudulently 
portgaged  his  personal  property  and  conveyed 
his  real  estate  to  E;  that  in  '43,  in  life-time  of 
^1  a  biU  was  filed  by  H  and  I  and  J  against  E 
snd  F,  alleging  that  they  had  obtained  judg- 
ments against  F;  that  before  rendition  of  judg- 
ments, F,  contriving  with  £  to  defraud  his  cred- 
itors, mortgaged  to  E  all  his  persona),  and  con- 
veyed to  him  all  his  real  estate,  which  last  bill 
prayed  that  said  conveyances  be  declared  fraud- 
ulent and  void.  The  present  bill  states  that 
Mid  conveyances  were  decreed  fraudulent  and 
Toid,  and  that  property  should  be  subject  to 


{'udgmenta  of  said  cumplainants.  Present  bill 
urUier  states  that  there  U,  under  paid  decree,  a 
memorandum,  signed  D.  Maee,  alleging  that- 
said  decree  was  set  aside  and  dischaived ;  that 
said  G,  when  judgment  was  rendered  against 
him  and  F,  was,  and  has  been  ever  since,  notori- 
ously insolvent;  that  said  conveyances  were 
made  to  defraud  creditors,  etc.  Bill  prays  that 
the  now  complainants  be  decreed  to  have  bene- 
fit of  said  decree;  that  an  account  Ije  taken  of 
what  is  due  tliem  ;  that  in  default  of  payment 
said  property  be  sold,  and  for  such  other  relief 
as  may  be  equitable.  General  demurrer  to  bill 
sustained.  Held;  only  effect  of  said  decree  was- 
to  set  aside  conveyances  as  fraudulent  and  void 
that  memorandum  under  it  is  entitled  to  no  con- 
sideration ;  that  conveyances  must  be  considered 
void  as  to  all  creditors  and  property  of  intestate 
liable  as  if  conveyances  had  never  been  made. 
Held;  I)  may  l>e  eonddered  an  existing ered' 
itor.  Airton  V.  Bryani,  2-189, '50.  Ci  17-221; 
12-259;  11-162. 

16888.  The  bolderoffttttle-bond,  assigned 
it,  to  defraud  his  creditor,  to  a  third  person,  and 
the  fraudulent  assignee,  thereupon  obtained  a 
conveyance  of  land.  Held;  on  bill  filed  by  cred- 
itorj  who  had  obtained  a  judgment  for  his  debt 
against  assignor,  that  land  was  subject  to  judg- 
ment   Waiman  v.  Hardin,  3  Blf.  26,  '32. 

16884.  Creditors  of  a  deceased  debtor,  having- 
obtained  separate  judgments  against  his  admin- 
istrator, may  unite  in  a  bill  in  chanceiy  to  set 
aside  intestate's  fraudulent  conveyance  of  real 
estate,  and  subject  it  to  payment  of  their  judg- 
ments.   Dugan  v.  Vattier,  3  Blf.  245,  '33. 

16385.  A  person  having  a  right  to  damages 
for  tort,  is  a  creditor,  within  statute  against 
fraudulent  conveyances.  Pennington  v.  Qiflonf 
11-162,  '58.  Of.  Wright  V.  Branrfis,  1-336,  '49. 

16386.  An  administrator  may  take  pro- 
ceedlnrs  to  aroid  a  conveyance  of  real  estate 
by  his  decedent,  made  to  defraud  his  creditors, 
for  purpose  of  subjecting  such  estate  to  payment 
of  debts,  before  he  is  authorized  by  proper  court 
to  sell  such  real  estate,  if  he  show  by  nis  com- 
plaint that,  upon  a  decree  setting  aside  convey- 
ance, he  win  be  entitled  to  an  order  to  sell,  which 
he  may  do  by  averring  that  personal  assets  are 
insufficient  to  pay  debts.  Love  v.  MikaU,  11-227,^ 
'58. 

16887.  Complaint  need  not  aHe^^  that 

judgments  have  been  rendered  upon  claims,  nor 
character  of  claims.  Id. 

16388.  The  C.  C.  has  jurisdiction.  Id, 

16889.  A  purchaser  of  land  at  a  sherlfTs 
sale,  under  a  judgment  against  a  ^rson  who 
had  conveyed  the  land  to  defraud  his  creditors, 
stands  in  the  place  of  a  creditor  of  the  fraudu- 
lent grantor,  and  has  same  rights.  &ottY.  Fur- 
ceii,  7  Blf.  66, '43.   Cf.  11-162. 

16890.  The  title  of  a  bona  Me  purchaser,  re- 
quired before  such  a  sale,  will  be  preferred  to 
tnat  of  purchaser  at  sherifTs  sale.  Id. 

16891.  Land  descending  from  fraudulent 
grantee  is  subject,  in  hands  of  his  heir,  to  claim 
of  such  purchaser  at  sheriff's  sale.  Id. 

16898*  A  deed,  fraudulent  as  to  a  judgment- 
creditor,  may  be  set  aside  at  snlt  of  purchaser 
at  shenlTs  sale  nnder  Judgment  Fivia  v. 
Bro«m,  2  Blf.  295,  '30.    Cf.  8-44.  . 

16393.  Purchaser  may  obtain  decree  setting 
aside  deed  and  securing  his  title  against  any 
claims  under  fraudulent  deed ;  but  decree  can  not 
vest  absolute  fee  in  complainant.  Id. 
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16394.  A  cross  complaint  by  one  judgment- 
-creditor  in  an  action  by  another  judgment  cred- 
itor, to  Bet  aside  a  conveyance  as  fraudulent,  ai- 
ling recovery  of  a  judgment  against  debtor 
and  a  contactor,  on  a  mechanic's  lien  against 
part  of  real  estate  conveyed,  but  alle^ng  no 
frand,  is  bad.   Spmilding  v.  Myen,  64-264, 7& 

m.  CompUlnt  to  Set  Aside. 

16895.  If  complaint  show  a  jndsment 

-against  debtors,  that  it  is  in  part  unpaid;  that 
neither  of  judgment-debtors  nave  any  property 
out  of  which  anything  can  be  made,  save  what 
was  fraudulently  conveyed  to  defraud  plaintifT, 
it  will  be  good.    Bivaner  v.  Bicnnany  49-98,  '74. 

16396.  Action  to  set  aside  and  subject  to  pay- 
ment of  plaintiff's  claim  to  real  estate  conveyed 
to  wife  paid  for  by  earnings  of  husband  and  wife, 
separately  and  jointly.  Held;  complaint  insuf- 
ficient on  demurrer  for  reason,  (1),  it  did  not 
-clearly  aver  that  husband  was  indebted  to  plain* 
tiff  at  time  of  payments  by  husband  for  realty  ; 
{2)  it  did  not  aver  that  payments  by  husband 
tor  wife's  real  estate  were  made  witli  intent  of 
•cheating,  hindering  or  delaying  plaintiff.  Bent- 
Jen  V.  Dunkle,  57-374,  '77. 

16397.  Prior  indebtednesg.  To  set  aside  a 
conveyance  alleged  to  Iiave  been  made  to  de- 
fraud creditors,  it  must  be  shown  that  grantee 
was  a  party  to  fraud  when  there  was  a  consid- 
eration. A  satisfaction  of  a  prior  debt  is  a  val- 
uable consideration.  i%me2I  v.  Stringer,  59-555, 
•77 :  Blair  v.  B<m,  4  BIf.  639,  '38.  Cf.  KUUrmg 
v.  Parker,  8-44,  '56  ;  Kyger  v.  F.  HvU  Skki  Co., 

84-  249.  '70. 

16398.  In  an  action  to  set  aside  a  fraudulent 
voluntary  convevance,  complaint,  as  against 

grantee,  must  allege  and  evidence  show  that 
grantor,  at  time  of  such  conveyance,  had  not 
sufficient  property,  subject  to  execution,  to  pay 
all  his  debts.  iSAerman  v.Hoghad,  54-578,  76 ; 
Pence  r.  Qrocm,  51-336,  75.  Emru  v.  HamiUon, 

.fi«-34,  '77;  SeiUley  v.  DuniU,  57-374,  '77:  Bo- 
mint  V.  Bomine,  69-346,  '77 :  Eunitw  v.  PtOterton, 

85-  326,  71 ;  .Broo*6<wijt  v.  Kennard,  41-339  '72  j 
Eagea  v.  Downing,  55-65,  '76 ;  Dmts^  v.  Aors- 
TMter,  69-373,77;  Pticev.  Saaders,  60-310,  78. 
Cf.  Morgan  v.  Olveif,  53-6,76. 

16899.  It  is  not  sufficient  to  all^  that,  at 
time  of  ctnnmencement  of  action,  grantor  was 
insolvent.   Etma  v.  Hamilton,  aupra. 

16400*  A  man  indebted  may  undoubtedly 
mslte  a  voluntary  conveyance  that  will  be  valid, 
as  such  a  conveyance  should  not  be  attacked 
by  creditors  till  after  his  other  property  is  ex- 
hausted. Meyaughlin  v.  Lamb,  iSiZ,  '61: 
AUm  V.  VataL  60-245,  77 :  £aw  v.  SmiUL  4- 
66,  '53. 

16401.  CoBvlalnt  must  show  that  his  otiier 
property  is  eznausted.  Baugh  v.  Botes,  85- 
fc24,  71. 

16408.  It  is  not  sufficient  to  show  that  he 
was  greatly  involved,  and  had  not  sufficient 
means  to  pay  same.  id. 

16408.  A  frandnlent  conveyanee  of  choses 
in  action,  is  good  as  against  grantor  and  his 
heirs :  but  may  be  set  aside  by  the  administra- 
tor of  assignor,  but  be  must  allege  and  prove 
that  proceeds  thereof  are  necessary  to  pay  debts 
of  assignor.    Hets  v.  Hess,  19-238,  '62. 

16404.  Complaint  alleged  that  a  conveyance 
was  made  to  delraud  creditors  of  defendant  and 
«howed  that  plaintiff  at  Umes  was  a  creditor. 


Held;  sufficient  to  show  intent  to  defraud  plaint- 
iff.   Harrieon  v.  Jaquaa,  29-20!i^  '67. 

16405.  A  court  of  equity  will  not  render  a  de- 
cree setting  aside  a  conveyance  of  land  made  to 
hinder  and  delay  creditors,  where  bill  does  not 
pray  for  such  decree.  Eastman  v.  Asnaqr,  8> 
419,  '52. 

16406.  Exhausting  non-resident.  Eveo 

though  plaiotlfi'  and  one  of  joint  judgment-debt- 
ors resides  in  a  forei^  state,  and  such  debtor  is 
not  insolvent,  plaintiff  may  maintain  his  action 
in  this  state  to  set  aside  a  fraudulent  convey- 
ance,  ilfford  V.  Ai*cr,  53-279,  76. 

16407.  Insolreney.  An  allegation  that  debtor 
"  has  no  property  left  subject  to  execution,"  is 
sufficient  to  snow  his  insolvency,  and  the  neoee- 
sity  for  a  resort  to  property  fraudulently  con- 
veyed. Jd. 

16408.  When  special  verdict  was  silent  a*  to 
whether  or  not  debtor,  at  time  of  making  alter- 
ed fraudulent  couveyance,  had  other  proijeny 
snbject  to  execution.  Held  ;  defendant  entitled 
to  judgment  on  verdict.  .Hobum  t  SUatt^  66-7^ 
78. 

16409.  Intent  of  grantee  to  defrwd  credi- 
tor need  not  be  shown  or  averred  where  convey- 
ance was  made  without  consideration.  Spgaidnf 
v.Blifthe,19-93,'80.  {guiding  t.  MyeT*,^Wi, 
probably  overruled.) 

16410.  But  it  must  be  shown  and  averred  that 
grantor  did  not  have  sufficient  other  proper^ 
subject  to  execution  at  time  of  conveyance.  & 

16411.  Complaint,  filed  April  10,  '77,  sought 
to  have  conveyances,  made  many  years  pnor 
thereto,  set  aside  as  fraudulent  as  against  cred- 
itors. It  was  alleged  that  fAot  lime  defendant 
had  no  other  property  subject  to  execution,  there 
was  no  such  averment  as  to  his  condition  at  time 
of  eonveyancex.  Held;  complaint  bad.  yaUe  v. 
Hine$,  72-12, '80;  Wedetiadv.  Fbrmmi, 

'78.  Cf.  72-78. 

16412.  Such  fact  must  not  (ml;  be  alleged, 
but  proved.  JfAtfoef  v.  Bmey,  68-168, 78. 

16418.  A  voluntary  conv^ance  by  a  part^ 
ner,  is  not  void  as  to  partnership  crediton^ 
when  the  partnership  property  exceeded  part* 
nerehip  dents  by  several  thousand  dollars,  at 
time  01  conveyance.  Hardji  v.  Mitchell,  67-485, 
'79. 

16414.  When  a  debtor  conveyed  to  a  thiid 
person  who  re-oonv^ed  to  wife  and  infant  cliild- 
ren  of  debtor,  and  complaint  sought  to  set  aside 
both  conveyances,  as  to  fA«  firtt  deed,  it  should  be 
averred  inter  alia,  that  grantees  of  second  deed 
had  notice  of  fraudulent  circumstances,  and  in- 
tent of  first  deed,  [Qwere:  Is  this  overruled  in 
Spavlding  v.  £jb^A«,7S-93  ?),  and,  as  to  aeeonddeti, 
that  debtor  did  not  have  other  property,  subject 
to  execution,  eto.,  when  second  deed  was  made; 
it  wilt  not  do  to  make  such  averment  as  to  time 
of  making  of  first  deed.  &)a}Uding  v.  Myert,  64- 
264, 78.   Cf.  Broker  v.  KeUey,  72-51,  '80. 

16415.  An  averment  that  "  he  owned  no 

Property  to  speak  of  "  is  insufficient  Ifa/er  v. 
nyder,  72-78,  '80. 

16416.  Same  judgments  were  obtained  before 
conveyance  sougnt  to  be  set  aside,  and  sonte  ob- 
tained afterwards.  Complaint  alleged  that 
husbuid  "wholly  is  insolvent  and  oas  been 
since  the  rendition  of  a&  of  said  judgmeots,  ex- 
cept the  land  above  mentioned."  Hdd;  com- 
plaint bad  for  failing  to  show  hb  insolvency  or 
"  no  property  "  aitkt  time  of  conveyance.  Emim 
T.  mitam,  68-143,  78. 
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16417.  CSnnpUnt  must  Bhov  inBolvency  of 
■debtor  not  only  at  time  of  conversance,  but  at 
.commencement  of  suit.  Bruktr  v.  Kekey,  72-51, 
'80. 

16418.  IngolTeaer  must  be  distinctly  shown 
and  averredi  bat  if  execution  has  been  had,  and 
due  return  of  nvUa  bona  thereon  has  been  made, 
and  suit  broiucht  within  a  reasonable  time  there- 
afteTt  it  ifl  sufficient  to  aver  such  judgment,  exe- 
cution and  return.  Jd. 

16419.  If  sheriff  did  not  do  hia  dut^,  make 
tme  return,  and  if  debtor  had  property  in  other 
counties,  defendant  may  show  same.  Id. 

16420.  In  an  action  on  a  note  owned  by  a 
partnership,  asstsfned  by  surTiring  partner, 
where  creditors  of  insolvent  partnership  apply 
to  be  made  parties  and  file  a  counter-claim  ask- 
ing proceeds  of  such  note  to  be  applied  to  their 
debts,  and  which  does  not  aver  such  assignment 
was  made  in  bad  faith,  such  counter-claim  oay 
be  struck  out  on  motion.  WilUon  v.  Hiekolson, 
.61-241,  '78. 

16481*  In  an  action  to  set  aside  a  deed  for 
fraud,  eopf  erf  deed  need  not  be  filed  with 
-complaint.   Jagen  v.  Jagen,  49-428,  '75. 

16422.  Is  ft  eomplamt  to  Mt  aside  a  sale 
■on  account  of  false  and  fraudulent  representa- 
tions of  defendants,  on  which  plaintiff  acted  and 
xelied,  it  must  be  alleged  and  proved  that  plain- 
tiff was  injured  by  such  representations.  Vole  v. 
MiUtr,  60-463,  '78. 

IT.  Benedf  and  Praetiee. 

16428.  A  bill  in  equity  will  not  lie  by  ajudg- 
ment-creditor  to  subject  a  ckoae  in  aetim.  Shaw  v. 
Avdiw,  5-380,  '54;  ToOen  v.  JleJIfantts,  id.  407  ; 
Suwart  v.  En^idi,  6-176, '65;  Wiilimtu  t.  Sty 
■nalfU.  7-622, '56. 

16424.  nor  when  creditor  has  not  a  judg- 
ment   BxspUt  T.  Staidey,  6-410,  '56. 

1642fi.  equity  only  comes  in  aid  of  an  exe- 
'  cution  at  law  in  such  cases.  Equity  interferes  only 
as  to  such  property  as  is  liable  to  sale  on  execu- 
tion when  Iml  title  is  in  execution-defendant 
WiUiavu  T.  Beunotdx,  mora. 
^  16426.  Such  bill  will  lie  to  subject  corpora- 
tion stock  fraudulently  assigned,  that  is  by 
statute  subject  to  levy  and  sale  on  execution. 
Such  stock  is  not  chosee  in  aOion.  Seott  v.  IncCpoliM 
Wagott  Workg,  48-75,  '74. 

16427.  Property  of  wife  snl^eet  to  pay- 
ment of  linfiband'8  debts.  See  leading  case. 
Oooperv.Bam,  49-393,  '75. 

16428.  Priority  of  Junior  lien.  When  a 
mortgage  is  fraudulent  and  given  without  con- 
sideration, and  is  senior  in  date  to  lien  of  a  bona 
fidt  judgment-creditor,  court  may  order  and  give 
priority  to  judgment-lien.  Aetfy  v.  ieniAan, 
MM48,  '77. 

16429.  Decedent's  estate.  A  deed  is  bind- 
ing on  parties  thereto  and  their  heirs.  Parties 
to>  or  tneir  administrator,  can  not  set  aside  a 
conveyance  on  grounds  of  fraud.  It  can  be  set 
aside  only  by  creditors.  Gamer  v.  Grows,  64- 
188/76;  0'JVidT.acndter,42-471,'73;  Springer 
T.  DroKh,  82-186,  "70 ;  Moore  v.  Afeek,  20-484, 
'63 ;  Lanet/  v.  Laney,  2-196,  '50 ;  Seott  v.  Purcelt, 
7  BIf.  66,  '43 ;  Mndley  v.  Cooley,  1  Blf.  262,  '23 ; 
(  WeUty  T.  Armetrong,  21-489,  '63,  overruled  as  to 
execDtoiy  agreements.)  Fauty  v.  Foviy,  84-433, 
'70. 
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16480.  A  iorut /fie  purchaser  from  the  vendee 
holds  a  good  title  against  the  creditors.  Dugan 
V.  VaUier,  3  Blf.  245,  '33  ;  ScoU  v.  PureeU,  7  Blf. 
66,  '43. 

10431.  If  such  bona  fide  pnrcliaser  lias  not 
paid  pnrchase-moneyf  same  may  be  reached 
by  creuitois.  I^rkinson  v.  Hanna,  7  Blf.  400, 
'45;  Dugaa  v.  VaUier,  mpra. 

16482.  Having  such  notice  before  payment 
of  purchase-money,  prevents  such  purchaser 
from  being  innocent,  even  though  the  convey- 
ance be  made.  Lewi*  v.  PhiUips,  17-108,  '61; 
Rhodes  V.  Green,  86-7,  '71. 

164S8.  When  such  a  couTeyance  Is  set 
aside  by  creditors  and  applied  to  payment  of 
debts,  residue  aftet  such  payment  belongs  to 
grantee  or  his  heirs.   BurtA  v.  £Utoe^  8-99,  '61. 

16484.  A  claim  of  exemption  can  not  be  in- 
terposed between  rendition  of  jud^ent  and  is- 
suing execution,  where  an  execution-defendant 
fraudulently  conveyed  all  his  property  to  a 
third  person,  and  execution  was  afterward  levied 
on  same.  Held;  he  was  not  entitled  to  benefit  of 
exemption.    Mandltm  v.  Burton,  1-39,  '48. 

1648l».  Nor  could  he  on  refusal  of  officer  to 
release  to  him  a  portion  of  snch  property  equal 
in  value  to  amount  which  he  might  otnerwise 
have  claimed  as  exempt  from  execution,  main- 
tain trover  therefor  aeainst  said  officer  and  exe- 
cution-defendant. Id. 

16486.  So,  where  a  resident  householder  had 
fraudulently  conveyed  land  to  his  wife,  he  was 
not  permitted  to  avail  himself  of  such  fraud  to 
enable  him  to  claim  such  land  as  exempt  from 
execution.   Holman  v.  Martin,  12-553,  '69. 

16487.  Resulting*  trust.  A  owned  a  tract 
of  land,  and  with  intent  to  defraud  bis  credit- 
ors, convened  it,  without  consideration,  to  B,  who. 
to  aid  A  in  accomplishing  his  fraud,  conveyed 
it,  without  consicTeration,  to  C.  C  mortgaged 
the  land  to  sinking  fund  for  a  loan  of  $500, 
which  he  received ;  C  was  a  party  to  purpose  of 
A  to  defraud  his  creditors.  State  received  mort- 
gage made  to  sinkitw  fund,  and  made  loan  in 
good  faith.  AH  of  said  conveyances,  except 
mortgage  to  sinking  fund,  were  set  aside  by  a 
decree  of  proper  court,  and  land  ordered  to  be 
sold,  subject  to  said  mortgage,  for  benefit  of 
creditors  of  A.  The  land  did  not  sell  forenough 
to  pay  them.  Suit  was  then  brought  against  C, 
to  compel  him  to  account  for  and  pay  over  to 
A's  creditors  $500  obtained  by  said  mortgage. 
Hdd;  C  was  entitled  to  money  as  against  A,  but 
held  it  in  trust  for  creditors  of  A,  to  whom  he 
was  liable  to  account  and  pay  it  over.  Jories  v. 
Reeder,  82-111,  '64. 

16488.  A  purchased  land  of  Bby  title  bond 
not  recorded.  The  deed  was  made,  conveying  to 
wife  of  A,  and  recorded  July  30,  '66.  After  puiv 
chase,  A  began  to  improve  property,  and,  repre- 
senting property  as  nis  own,  made  a  contract 
with  C  for  erection  of  buildings.  This  contract 
was  made  June  1,  '66,  and  material  furnished 
before  record  of  deed,  to  all  of  which  wife  con- 
sented. Conveyance  was  made  to  defraud  C  and 
other  creditors.  A  was  insolvent.  No  consid- 
eration passed  from  wife.  Held;  wife  held  in 
trust  for  A.  Judgment  could  be  obtained 
against  A,  and  property  subjected  to  payment 
^hereof.    lAndlay  v.  Oions,  81-106,  '69. 

16489.  An  action  to  recover  a  debt  against  a 
husband  may  be  joined  with  one  to  set  aside  a 
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conveyance  to  wife  In  order  to  satisfy  judgment. 
Frank  V.  Kesnler,  30-8,  '68. 

10440.  Appralsment  laws.  Provision  of 
statute,  in  reference  to  rendition  of  a  judgment 
collectible  without  relief  in  case  of  fraudulent 
coDveyances,  can  not  be  extended  to  a  personal 
judgment  for  wrongful  conversion  of  property 
fraudulently  sold  to  defendant  by  debtor.  letter 
judgment  is  collectible  with  reliet  WkUdiati  T. 
Crat^oreL  87-147,  '71. 

16441.  Complaint  to  set  aside  a  conveyance 
for  fraud.  Defendant  may,  by  way  of  cross- 
complaint,  answer  and  plead  a  counter-claim, 
showing  title  to  property  by  same  deed  of  con- 
veyance, sought  to  he  set  aside;  facts  of  his 
purchase ;  cloud  on  his  title  by  reason  of  plain- 
tiff's claim,  and  pray  a  degree  quieting  his  title 
and  for  possession.   Qrimea  v.  Ihaan,  82-361,  '69. 

16442.  Legal  titie.  A  wife  sent  her  hus- 
band, as  her  agent,  to  purchase  certain  land, 
with  proceeds  derived  from  sale  of  her  separate 
sole  property.  Purchase  was  made.  Said  pro- 
ceeds were  applied  in  part  payment,  and  hus- 
band executed  his  note  for  balance.  Husband 
and  wife  executed  a  mortgage  on  premises,  to 
secure  payment  of  said  note,  which  remained 
wholly  unpaid.  Husband  invested  nothing  in 
premises.  Deed  of  conveyance  was  made  to 
husband,  without  knowledge  or  consent  of  wife. 
Upon  ascertaining  that  d^d  was  made  to  hus- 
band, wife  went  to  officer  before  whom  it  was 
acknowledged,  and  required  a  change  in  name 
of  grantee.  Under  aavice  of  officer,  a  deed, 
conveying  same  to  a  trustee,  was  made  by  hus- 
band ana  wife,  and  a  deed  was  made  by  trustee 
to  wife.  The  last  deeds  were  made  without  any 
consideration,  and  were  resorted  to  for  mere 
purpose  of  vesting  title  in  wife.  Action  to  set 
aside  conveyance  in  interest  of  creditors  of 
husband,  who  had  no  other  property  subject  to 
execution.  Held;  fact  that  proceeds  of  wife's 
separate  estate  stood  in  name  of  husband,  was 
not  sufficient  to  establish  proposition  that  wife 
intended  to  give  such  proceeds  to  him.  Hdd; 
facts  not  sufficient  to  show  fraud  OD  part  of 
wife.    Fbrton  v.  Yaies,  41^6,  '72. 

10448.  Fraudulent  conveyance  and  race 
of  creditors,  see  Kennedy  v.  Sftaio,  88-474,  '72. 

16444.  A  judgment-creditor  nled  his  bill  to 
subject  to  sale  for  payment  of  his  judgment,  land 
preriously  conveyed  by  debtor  to  anomer  creditor 
to  secure  a  prior  judgment  of  latter.  Court  found 
a  balance  due  on  older  judgment,  and  decreed 
that  premises  should  be  sold  and  proceeds  ap- 
plied, first,  to  payment  of  such  balance;  and 
next,  toward  satisfaction  of  complainant's  judg- 
ment, Hdd;  complainant  could  not  object  to 
decree.    Lewit  v.  MaOoek,  8-120,  '51. 

16445*  A  held  land  by  title-bond  and  paid 
purchaae-money,  and  beii^  sued  at  law  u>r  a 
debt,  In  order  to  prevent  land  from  being  sold 
for  payment  of  judgment,  caused  it  to  be  con- 
veyed, without  consideration,  during  pendency 
of  sni^  to  B,  his  son,  who,  before  judgment,  con- 
veyed it  to  V.  Judgment  was  afterward  rendered 
against  A  for  debt.  B  and  C  both  received  con- 
veyance, with  a  knowledge  of  suit,  and  to  pre- 
vent a  sale  of  land  to  satisfy  judgment ;  and  A 
still  remained  in  possession  of  land.  Held;  land 
was  liable  in  equity  for  pavment  of  judgment. 
Oonoia  v.  Seddingtm,  4-198,  '53. 

16446.  Fraudulent  conveyance,  by  a  trustee, 
as  an  Instance  of  mistaken  remedy,  see  Rtdg- 
r.  MiUigoH,  7-273,  *55. 


ONVEYANCE  IV. 

16447.  A  conveyance  will  not  be  disturbeif 
for  collection  of  a  merely  nominal  judgment  for 
alimony,  at  least  till  after  a  refusal  or  failaie  to 
pay  that  nominal  judgment  without  such  dis- 
turbance.   Chapman  v.  CKtUMiun,  18-396,  '59. 

16448*  Perhapsofficersof  court  might,  throng 
judgment,  reach  land  for  collection  of  costs,  as  in 
other  cases  of  land  fraudulently  conveyed.  Id. 

16449.  k  resident  householder  can  net 
claim  land  as  exempt  from  sale  upon  execu- 
tion, title  to  which  is  in  his  wife.  Hobnim  w. 
Martin,  12-553,  '59. 

16450.  Nor  can  he  avail  himself  of  his  own- 
fraud  in  having  the  land  conveyed  to  her  to  en- 
able him  to  set  up  such  exemption,  /d.  JfioH^ 
love  T.  Burton,  1-39,  '48. 

16451.  The  question  of  validitT  of  convey- 
ance to  wife,  arises  between  her  ana  creditors  of 
husband.   Holman  v.  ilartm,  sttpra. 

16452.  Complaint  against  .K  and  B,  to  set 
aside  a  conveyance  as  fraudulent,  alleged  that  A 
had  been  duly  appointed,  etc.,  as  guanlian,  with 
plaintiff  as  surety  on  his  bond  ;  that  A  had  failed 
to  account  for  certain  moneys  in  his  hands,  be- 
longing to  his  wards,  which  plaintiff  had  been 
compelled  to  pay  as  such  surety;  that  A  hold- 
ing land  in  question  by  virtue  of  an  unrecorded 
deed,  and  not  having  sufficient  means  to  pay  hi» 
debts,  with  intent  to  defraud  plaintiS',  destroyed 
said  deed  and  procured  execution,  by  grantor, 
of  another  deed  for  same  land  to  B,  A's  son,  then 
an  infant ;  that  from  that  time  A  had  been  absent 
from  the  state  for  fifteen  ^ears,  withoat  tidings 
that  B  was  his  sole  surviving  heir,  A  being  pre- 
sumptively dead.  Held;  complaint  insnmcientr 
for  presumption  being  that  A  was  dead,  plaint- 
ifTs  claim  could  not  be* prosecuted  against 
until  administration  be  hadon  A's  estate^  Bam- 
V.  Boles,  66-376,  '79. 

16453.  Onl  V  on  clear  proof  of  groes  fraud  cai» 
premiums  paid  by  an  insolvent  on  a  life  insur- 
ance policy  for  ben^t  of  his  wife  and  children 
be  recovered  by  bis  creditors;  and  in  no  case- 
can  any  more  than  premium  be  so  recovered. 
Pence  v.  Makepeace,  6o-345,  79. 

16454.  Partnership  propertj  must  be  first 
applied  to  payment  of  partnership  debts,  and  in- 
dividual property  to  the  payment  of  individual 
debts;  and  this  rule  is  applied  where  a  court  of 
equity  is  asked  to  set  aside  a  fraudulent  convey- 
ance at  instance  of  creditors.  Hardg  t.  JStekdt, 
67-48^  '79. 

16455.  It  would  seem  that  if  there  were  indi- 
vidual credttorsattimeof  conveyance,  to  amount 
of  value  of  lands  conveyed,  who  for^  their 
rights  and  suffer  the  conveyance  to  stand,  this- 
would  not  give  partnership  creditors  a  right  to- 
attack  conveyance.  Id. 

16456.  It  might  be  prudent  for  partnerehip 
creditors,  seeking  to  set  aside  an  allied  frano- 
ulent  conveyance  of  individual  property,  toarer 
there  were  no  individual  cretiitors.  la. 

16457.  Partnership  and  individual  creditors 
might  join  in  an  action  to  set  aside  such  ooa- 
veyance.  Id. 

16458.  The  good  faith  of  transaction  must 
be  judged  bycondition  of  things  at  time  of  con- 
veyance. Whether  conveyance  is  fraudulent  i» 
a  question  of  fact,  and  can  not  be  adjudged  8» 
simply  because  voluntary.  Id, 

16459*  Amount  which  property  brings  at  a 
sale  upon  execution  is  not  sole  cnterion  to 
termine  its  value,  as  sufficlmt  to  pay  partner 
ship  debts.  Id, 
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T.  6)«nerally;  Jurisdiction. 

16460.  Actiona,  to  enforce  liens  against  real 
estate,  and  to  set  aside  a  deed  as  fraudulent, 
are  not  such  actions  to  recover  pceaession  of 
lands,  or  to  quiet  any  title  therein,  in  which 
losing  party  is  entitled  to  a  hew  trial,  as  of 
right.  S/ailer  v.  Skater.  S6-30,  77 ;  Truia  v. 
3fttit  87-514, '71. 

16461*  An  order  of  court^  granting  such  new 
trial  would  be  Toid.  Jmhia  t.  <Srvm,  65- 
21,  76. 

16462.  Jad^ent  to  set  aside*  Aobtained 
a  judgment  against  B,  in  court  of  common  pleas. 
Subsequently,  ib  circuit  court,  judgment  was 
rendet«d  against  B  and  others,  setting  aside  sev- 
eral deeds  as  fraudulent  and  void,  and  that  cer- 
tain land  was  subject  to  payment  of  said  judg- 
ment in  C.  F.  court,  and  ordered  that  land  be 
sold  to  pay  said  judgment,  etc.  Held;  land 
properly  sold  on  order  of  sale  upon  judgment  in 
C.  C.  court.    Vandever  v.  Hardy,  51-499,  '75. 

16463.  In  action  to  subject  property  to  satis- 
faction of  a  judgment  and  execution,  judgment 
is  conclusive.  Stx)U  v.  Indianapolis  nagonWorhi, 
48-75,  '74. 

16464.  Jniisdlctlon  Is  In  circuit  conrtf  of 
an  application  by  creditors  to  subject  lands  al- 
l^gea  to  have  been  fraudulently  conveyed  by  a 
decedent  to  payment  of  debts.  The  court  can 
not,  however,  give  full  relief  in  such  cases,  be- 
cause court  has  exclusive  jurisdiction  of  appli- 
cations for  sale  of  real  estate  of  decedents  for  pay- 
ment of  debts.  C.  C.  can  proceed  no  further  than 
to  decree  that  lands  are  liable  to  be  sold  to  pay 
such  debts.  JS/Ur  v.  Witkerxm,  27-450,  ^67. 
Same  case:  20-473,  '68.  CL  MeNaughtin  v. 
Lamb,  2-642 ;  (ySrem  t.  Gndter,  2  Blf.  421,  >31. 

16465.  Exclnsire  Jnrlsdletion  of  actions  to 
set  aside  fraudulent  conveyances  Is  in  C  C. 
Bray  v.  Hiaaey,  24-228,  '65. 

16466*  A  sued  B  and  C,  in  C.  P.  C,  alleging 
that  he  held  a  judgment  against  D,  which  was 
a  lien  on  certain  real  estate  belonging  to  D ; 
that  B  also  had  a  judgment  against  D,  which 
was  8  prior  lien ;  that  B  sued  out  an  execution, 
and  placed  it  in  hands  of  C,  sheriff,  who  by  fraud 
and  collusion  with  B,  sold  the  real  estate  witb< 
cut  advertising  it  according  to  law,  and  B  be- 
came purchaser.  Prayer,  that  sale  be  set  aside 
as  fraudulent  Held;  title  to  real  estate  being 
directly  in  issue,  court  had  no  jurisdiction. 
Clark  V.  Ihmnger,  S-3S4,  '66. 

YI.  Effect  as  to  Parties  to  Deed. 

16467.  In  an  action  of  partition  to  set  off 
the  one-third  interest  of  a  widow  in  lands  con- 
veyed with  intent  to  defraud  creditors  of  bus- 
band,  which  conveyance  had  been  declared  void 
and  set  aside,  widow  is  not  prevented  or  es- 
topped from  claiming  her  one-third  interest  in 
land  against  a  purchaser  at  a  sale  of  same  by 
sheriff  to  satisfy  demands  of  creditors,  when 
such  widow  did  not  at  such  sale  cause  vendee  to 
think  she  had  no  interest,  and  court  had  or- 
dered only  sale  of  two-thirds  of  land  to  |>ay 
snch  demands  and  in  proceedings  to  set  aside 
said  fraudulent  conveyance,  she  had  61ed  no 
pleading  disclaiming  any  interest  in  the  land. 
ItkiOerv.  Loiu,  41-352,  '72. 

16468.  Vendee  of  real  estate,  knowing  that 
action  of  trespass  was  pending  against  vendor, 
and  that  object  of  sale  was  to  avoidconsequences 


of  suit,  received  deed  without  objection,  and  ex- 
ecuted note  for  purchase-money.  Judgment  was 
afterward  obtained  in  a  suit  against  vendor. 
Held;  vendee  could  not  refuse  to  pay  note. 
Findley  v.  Coolev,  1  Blf.  262,  '23. 

16469.  If  the  party  who  has  paid  considera- 
tion for  land,  and  is  entitled  to  a  deed,  has  land 
conveyed  for  hts  use  to  another,  latter  simply 
holds  land  in  trust  for  former,  and  is  liable  to 
execution,  under  R.  S.  '43.  upon  any  judgment 
against  person  for  whose  use  it  is  held.  Teru  v. 
Doe,  8-129,  '51. 

16470.  After  a  voluntary  conveyance,  the 
grantor  contracted  a  debt  for  which  judgment 
was  obtained  before  conveyance  was  recorded. 
Subsequent  to  recording  conveyance  (which  was 
not  recorded  in  time),  land  was  sold  under  an 
execution  on  said  judgment.  Held;  purchaser, 
having  notice  by  record  of  prior  deed,  took 
nothing  by  hts  purchase.  Doe  v.  Hvrd,  7  Blf. 
510, '4^ 

16471.  Right  of  administrator.  If  a  con- 
veyance of  real  estate,  executed  by  an  intestate 
to  defraud  his  creditors,  be  set  aside  after  his 
death  by  a  court  of  chancery,  in  suit  by  credi- 
tors, and  land  be  sold,  neither  administrator 
nor  probate  court  has  any  control  over  proceeds. 
Banl  U.  &  V.  Bvrke,  4  Blf.  141,  '35.   Ct.  4-653. 

1647S.  A  conveyance  to  defraud  creditors  is 
binding  between  parties,  and  an  execution 
against  grantee  may  be  levied  on  land  so  con- 
veyed.   Edvxirda  v.  Haveiiaiek,  68-348,  '76. 

16478.  Another  conveyance,  subsequently 
made  by  grantor  would  be  of  no  effect,  /d. 

TII.  Stat«te  or  Limitations. 

16474*  Fraadnlent  conveyances.  Action  to 
set  aside  must  be  brought  within  six  years.  Sida- 
ner  v.  Galbrailh,  68-89,  '78. 

16475.  Action  to  set  aside  a  fraudulent  con- 
veyance must  be  brought  within  six  years.  Mtis- 
aelman  v.  Kent,  88-462,  '70  ;  Cravens  v.  Ihmean, 
65-347,  '76;  Duncan  v.  Cravens,  id,  525,  77; 
W^yane  v.  Ohtic/mwi,  52-312,  '76. 

16476*  In  an^ction  to  recover  land,  it  may 
be  shown  and  decided,  that  a  deed,  through 
which  defendant  claims,  was  fraudulent  and  void 
as  to  creditors,  though  conveyance  was  made 
more  than  six  years  before  commencement  of 
action,  statute  providing  that  actions,  "  for  re- 
lief against  frauds,"  shall  be  brought  within  six 
years,  does  not  apply,  (v.  R.  S.  '81  '292.)  Van- 
duyn  V.  Hepner,  45-589,  '74. 

16477.  In  an  action  of  fjectment  validly 
of  a  deed,  as  a^inst  creditors,  may  be  inquired 
into  and  decided,  through  which  defendant 
claims.  .  Broum  v.  ITyncoop,  2  Blf.  230,  '29. 

1647  8.  The  complaint  to  set  aside  a  fraudulent 
conveyance,  showing  action  did  not  accrue  with- 
in six  years,  and  not  showing  that  it  is  not 
within  exception  to  statute,  is  good.  The  stat- 
ute is  a  matter  of  defense,  (v.  B.  S.  '81,  292.) 
Oravena  v.  Dtuuxm,  56-347,  '76. 


PITGITIVBS  PROM  JITSTICB 
AND  LABOR. 

16479.  The  requisition  of  the  governor  of 
Ohio,  being  accompanied  by  a  copy  of  an  affida- 
vit, charging  A  witn  commission  oi  a  certain  act, 
and  with  certificate  of  that  governor,  that  such 
act  constituted  a  crime  under  laws  of  that  state. 
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made  at  least  a  prima  fane  showing  that  A  was 
charged  witli  a  crime  in  said  state,  and  author- 
ixed  his  arrest.    TvUU  v.  Fleming,  6»-I5,  '79. 

1 6480.  A  warrant  need  not  have  been  issued 
for  fugitive  in  said  state,  before  his  return  can 
be  demanded  from  another  state.  Id. 

16481.  When  law  of  Ohio  is  not  pleaded  and 
showQ  to  courts  of  this  state,  it  can  not  be  here 
determined  whether  affidavit  charged  a  crime 
under  laws  of  Ohio.  Id. 

16482.  The  fta^tlTC  sUto  act  of  this  sute 
is  unconstitutional.  <?rat«8  v.  State,  1-368,  *49. 
Confirmed,  Drgant  v.  Michael,  2-396,  '50.  Over- 
ruled, 6-436,  351 ;  12-569.  Snoddy  v.  Hovard, 
-51-411,  '75.    Affirmed,  8-480. 

16488.  A  warrant  issued  by  a  justice  for  ar- 
rest of  a  person  duly  chafed  before  him  with 
commission  of  a  crime  or  misdemeanor,  and  who 
has  left  county  in  which  offense  was  committed, 
and  warrant  was  issued,  may  be  served  by  a 
constable  of  said  county  in  any  other  county 
where  defendant  may  be  found,  upon  attaching 
a  certificate  of  clerk  of  said  county  where  such 
warrant  was  issued,  setting  forth  that  justice 
signing  warrant  is  duly  commLBsioned  and  qual- 
ified as  such,  and  that  his  signature  is  genuine, 
^um  V.  Potter,  41-181,  '72. 

16484.  A  misdemeanor  punishable  by  a  fine 
not  exceeding  $5,000,  is  within  meaning  of  word 
crime,  as  us^  in  sec.  2,  art.  4^  of  Constitution 
of  U.  S.,  and  for  which  a  fugitive  from  justice 
may  be  taken.    Mortm  v.  Scinner,  48-123,  74. 

16485.  To  give  a  magistrate  jurisdiction  un- 
■der  act  of  legislature  approved  Feb.  12,  '38,  (R 
6.  '43,)  relative  to  fugitives  from  justice,  it  should 
be  shown  that  person  sought  to  be  arrested  has 
left  state  in  which  he  committed  crime,  for  pni^ 
poseof  eecapingpuntsfaroent.  Degant  r.  MienaeL 

'60.   (v.  B.&'81,1698.) 

16486«  U.  S.  luralul  for  4istrict  of  Indl- 
4tiu  can  not  bfi  sued  ont  of  the  eonnty  where 
he  resides,  in  a  state  court,  by  a  fugitive  from 
labor,  for  alleged  acts  amounting  to  assault  and 
battery,  committed  on  such  fugitive  while  in 
l^al  custody  of  marshal.  Freeman  v.  Bdbingon, 
7-S21.'55.   a.  Jb&nsOTT.  7anoinri)w^5Blf.31I. 

18487*  A  copy  of  affidavit,  charging  party  to 
be  arrested  with  ofTense,  musf  be  produced  to 
governor  before  he  is  authorized,  upon  requisi- 
tion of  governor  of  another  state,  to  issue  hts 
warrant  for  arrest  of  fugitive,  and  said  affidavit 
must  be  in  county  where  alleged  ofiense  was 
committed  and  person  is  demanded  for  trial. 
Statements  in  r^uisition  will  not  be  Bofficient. 
-Er  Arte  I^Qser,  28-450,  '67. 

16488.  Tagitires  from  Justice,  arrested  and 
returned  to  county  where  larceny  was  committed 
by  them,  have  right  to  give  hail.  Slalit  v.  £Zder, 
«5-368.  71. 

16489.  A  recognizance  taken  in  open  court 
and  entered  on  order  book,  though  not  signed 
'hy  recognizors,  is  valid.  Id. 

164w*  As  it  is  witnessed  by  record.  Ounp- 
9)tU  V.  £ta^  18-375,  '62. 

18491>  Retnrn  to  a  writ  of  habeas  eorpas 

alleged  that  petitioner  was  held  in  custody  as  a 
fugitive  from  justice  upon  a  warrant  issued  by 
governor  of  Indiana,  upon  the  requisition  of 
governor  of  Pennsylvania,  and  that  petitioner 
Vas  the  identical  person  named  in  warrant.  A 
copy  of  warrant  was  filed  with  return.  Excep- 
tions were  filed  to  return  as  follows :  1.  Petition- 
er is  not  person  who  committed  crime  referred 
to  in  warrant  2.  No  copy  of  indictment  or  affi- 


davit was  attached  to  warrant  3.  Petitioneru 
detained  without  probable  cause.  4.  Facts  re- 
cited in  warrant  do  not  constitute  a  crime  br 
laws  of  Pennsylvania.  5.  Warrant  was  general, 
and  not  directed  to  any  officer  of  state  of  Indi- 
ana, and  that  it  was  void,  because  it  directed 
that  prisoner  should  be  taken  before  a  judge  of  C 
C.  or  C.  P.  C.  for  identification.  Hdd;  1.  Identity 
of  person  arrested  with  person  named  in  warrant 
being  alleged  in  return,  question  whether  that 
person  committed  crime  could  onir  be  tried  in 
Peansylvaoia.  2.  Not  necessary  tnat  a  copy  of 
any  indictment  or  affidavit  should  accompany 
warrant  S.  Warrant,  and  indictment  and  reqoi- 
sition  recited  therein,  constituted  good  came 
for  arrest  and  detention.  4.  There  could  be  do 
pretense  that  a  crime  under  laws  of  Peaof^l- 
vania  was  not  charged.  5.  Warrant  was  good, 
and  statute,  requiring  a  prisoner  to  be  taken  be- 
fore a  judge  of  C.  C.  or  C.  P.  C.  for  idenlificmtion  ii 
constitutional.   Bobinim  v.  Flanden^  2^10,  '67. 

16492*  Thegovemoruponrequisitiofiof gov- 
ernor of  Kentucky,  issued  his  writ  for  arrest  of 
A,  as  a  fuf^itive  from  justice.  Writ  stated  thst 
a  requisition  had  been  made,  etc,  which  set 
forth  that  A  had  been  indicted,  etCj  a  certified 
copy  of  which  indictment  accompanied  reqaisi- 
tion ;  and  writ  reijaired  A  to  be  delivered  to  B, 
as  an  agent  to  receive  A,  and  convey  her  to  Ken- 
tucky. B  made  return  that  he  held  A  in  cus- 
tody by  virtue  of  writ,  etc.,  but  did  not  accom- 
pany return  with  a  copy  of  indictment.  Hdd; 
not  necessary.  Held  ;  writ  was  prima  Jaae  evi- 
dence that  an  indictment  was  pending  a^inst 
A,  as  alleged  therein.  Hdd ;  writ  sufficiently 
showed  W»  authority  to  make  arrest,  withont 
producing  any  authority  from  governor  of  Keo- 
tucky.   NiduiU  t.  Cbmefiw,  7-611, '56. 

16498.  No  appeal  by  state  to  8.  C.  lies  fran 
ruling  of  a  judge  dischareingfrom  arrest  a  pris- 
oner brought  before  him  for  examination  as  pro- 
vided by  fugitive  act  of  March  9,  '67.  Stole  v. 
Morgan,  81-66, '69.    (v.  B.  S.  '81,  160a) 

16494.  Under  sec  7,  act  Mareh  9,  '67,  2  R 
a '76, 421  (v.R.8.'8I,1605},court8ma7inqoiR 
whether  person  charged  really  is  a  /Wt^we  iron 

J'ustice.  Art  4,  sec.  %  constitution  U.  S.  doea  not 
orhid  it,  nor  does  sec.  5278,  S.  &,  0.  &  Hoi- 
man  T.  AveliM,  68-344,  78. 

16495.  In  a  hab«u  corpus  proceeding,  ques- 
tion whether  person  arrested  committM  crime 
charged  can  not  be  tried.  Bat  fact  can  be  tried 
whether  or  not  he  was  chai^ced  with  a  crime  ia 
state  from  which  the  requisition  comes.  Id. 

16496.  Id  such  proceeding  if  it  is  showa 
that  anch  person  before,  at  time  of,  and  ever 
since  commission  of,  alleged  offense,  was  in  this 
state  and  not  in  such  other  state,  it  is  shown 
that  he  is  not  a  fugitive  from  jnstic^  and  he  irill 
be  entitled  to  his  uberty.  iU. 


See  BiUiarda. 

I.  Oambling. 
II.    Keying  Oeming  /nsfnmmfe  and  Rrwk- 

ttng  OatTibling. 

III.  Oaming  Cmtraets. 

IV.  lieeovery  of  Money  Lo&L 

I.  Gambltng. 
16497.  Indictment  charged  that  deieKlaDt 
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"did  unlawfully  frequent  a  house  where  gam- 
bling is  permitted."  (Sec.  3,  Act  '77,  spec,  sess., 
p.  81.)  Held;  bad,  for  not  charging  purpose  ot 
said  defendant  in  frequenting  place  or  house 
where,  etc  Bate  v.  Allen,  69-1^,  '79. 

16498.  Information  need  not  s^ify  the 
kind  of  gambling  which  was  permitted,  and 
that  defendant  frequented  room  for  purpose  of 
gaming  with  cards,  at  kind  of  game  peimltted. 
Somtrd  V.  ,&at€,  64-516,  '78. 

16409.  It  need  not  be  allM;ed  or  proved  that 
defendant  gambled  at  such  place.  Id. 

16500.  An  averment,  "where  gambling  was 
then  permitted,"  was  one  of  fact,  and  not  a  con- 
clusion of  law.  Id. 

16S01*  "A  certain  room  then  and  there  oc- 
cnpied  bj  one  S  S  "  is  a  sufficient  description 
of  person  permitting  gambling.  Id. 

16502.  The  first  charged  that  the  defendant, 
at  Marion  county,  etc.,  was  engaged  in  habit 
and  practice  of  gaming,  and  did  then  and  there 
get  his  livelihood  thereby.  The  second  charged 
uiat  def^dant,  at,  etc.,  was  wandering  about 
from  place  to  place,  in  habit  and  practice  of 

Eming.  Evidence  showed  that  accused  had 
en  for  two  month  traveling  about  and  gam- 
bling for  a  livelihood,  btit  that  he  had  come 
into  county,  where  he  was  indicted,  on  lawful 
business,  and  had  not  gamed  therein.  Held; 
the  evidence  did  not  sustain  indictment.  Botce 
T.  Stale,  25-415,  '65. 

16508.  Violation  ordtj;  ordinance.  In  or- 
dinance of  incorporated  cities,  words  "game" 
ftod  "  gaming  "  are  used  in  sense  in  which  they 
are  used  in  the  criminal  code,  as  meaning  a 
^ame,  npon  resultof  which,  something  of  value 
18  stakea  and  must  be  lost  and  won.  A  com- 
plaint, for  violation  of  a  city  ordinance  prohib- 
iting games  and  gaming,  must  allege  that  game 
played  was  for  a  wajKr.  And  it  must  be  proved. 
WmmtY.  OUu  <i  Warviw,  60-457,  '78. 

10504*  Information  against  A  for  money 
won  of  B  at  a  game  of  cards.  On  trial,  B  tes- 
tified that  on  or  about  day  stated  in  information, 
he  played  cards  with  A,  who  won  from  him  two 
4^  gold  piecets  at,  etc.  Hdd ;  testimony  obvi- 
oaafy  meant  that  money  was  paid  over  to  A. 
Brmaixxm-<i.Stai£,  7-593,  '56. 

16505.  Keeping  a  gaming  house  may  he 
a  continuous  act ;  and  all  time  which  a  house 
thns  be  kept  i»rior  to  prosecution,  constitutes 
but  one  indivisible  onense,  punishable  by  a 
ungle  prosecution.  ^jOU  v.  Lindley,  14-430,  '60. 

l65v6>  But  an  information  will  not  be 
qnashed  for  reason  that  defendant  had  been 
previously  tried  upon  an  information,  charging 
keeping  of  same  house,  for  same  period  of  time. 
Id. 

16507*  The  court,  in  such  case,  should  pro- 
ceed with  trial,  nntil  evidence  determines 
whether  there  was  hut  one  offense  or  two.  Id. 

16608.  Wa^er  on  result  of  an  election.  A 
ddiveied  to  B  a  wagon  worth  $120,  in  consider- 
ation that  B  would  pay  him  $5,  and  $235  when 
Samuel  J.  Tilden  should  be  elected  president. 
B  agreed  to  deposit  in  bank,  said  $240,  to  await 
resultof  election.  B,  instead  of  depositing  money, 
left  with  cashier  a  note  as  collateral,  without 
knowledge  of  bank.  Cashier  agreed  to  advancx 
for  B,  and  pay  to  A,  said  money,  if  Tilden  was 
elected.  Of  this  change  in  plan,  A  had  subee- 

Snent  knowledge.  After  election,  B  tendered  to 
L  $6.  A  re&ued  to  take  it  and  brought  suit  for 
Wi^on  or  moD^.  Held;  agreement  was  a  wager, 


and  parties  will  be  left  where  they  had  placed 
themselves.  Held;  after  determination  of  re- 
suits  of  election,  it  was  too  late  for  A  to  repudi- 
ate contract  on  grounds  of  non-performanoe. 
Held;  the  arrangement  as  to  $5  payment  was. 
a  colorable  one,  and  did  not  clumge  real  charac- 
ter of  contract  as  a  wager.  Dam  v.  Leonard,  69- 
213,  '79. 

16509.  In  an  inforniatlon  or  Indictment 

for  gaming,  amount  or  value  of  article  tost  or 
won,  should  be  set  forth  with  certainty,  in  order,, 
among  other  things,  that  it  may  appear,  what 
amount  of  fine  may  be  assessed  under  statute,, 
that  fact  being  necessary  to  enable  court  in  de- 
termining what  tribunal  has  jurisdiction  of  of- 
fense.   Long  V.  SuOe,  18-566,  'SO. 

16510.  Sums  of  money  stated  in  Indictment,, 
need  not  be  proved  as  laid,  unless  they  form  a 
part  of  description  of  a  written  instrument,  or 
exact  sum  be  of  essence  of  crime.  A  smaller 
sum  may  be  proved.  Parsons  v.  Stale,  2-499,  '51. 

16511*  An  indictment  charged  that  defend^ 
ant  "unlawftally  kept  and  gnirered  a  certain 
building,  room  and  tenement  to  be  used  forgam- 
ing,and  then  and  thereunlawfullysuffered  *  *  * 
to  play  at  a  certain  game,  commonly  called  bil- 
liards, for  money  and  other  articles  of  value.'** 
Held;  not  bad  for  duplicity.  Crawford  v.  State^ 
88-304,  '70;  State  v.  Alaop,  4-141,  '53;  Dormer 
V.  Stale,  2-308,  '50.  Cf.  State  r.  Staier,  8-570^ 
'52;  MeAlpia  v.  State,  id.  667. 

16512.  Nor  when  defendant  was  chaiged 
with  receiving  and  concealing  stolen  property.. 
Keefer  v.  Stale,  4-246,  '53. 

16513.  Selling  envelopes,  some  containing- 
money  and  some  containing  nothing,  for  fifty 
cents  each,  under  an  agreement  that  each  pur- 
chaser  of  an  empty  envelope  should  receive  fifty 
dollars,  amount  in  respective  envelopes  being 
unknown  during  sale,  is  a  criminal  offense  with- 
in section  32  of  the  statute  on  that  subject. 
Crewn  V.  State,  88-28,  '71.    (v.  R.  S.  '81,  2077.) 

16514.  An  indictment  for  gamli^  must 
aver  name  of  person  with  whom  the  game  was- 
played,  or  that  it  was  unknown.  Butkr  r.Sate, 
5  Blf.  280,  '40. 

16515.  Also,  for  sufiering  his  building  to  be 
used  for  gambling,  names  of  persons  gambling 
should  be  averred,  or  that  their  names  are  un* 
known.   StaU  v.  Noland,  20-212,  '67:  SowU  v. 

11-492, '68.   Cf.  7  Blf.  242. 

16616.  Where  players  atbilliardsarechaifiecl 
a  certain  price  per  game  for  use  of  tables,  and 
loser  pays  sum  so  charged,  keeper  of  house  and. 
table,  having  knowledge  of  the  same,  is  violating- 
statute  against  gaming.  OnaHord  T.  SlaiCf  8S— 
304,  '70.    {v.  I  16545.) 

16517*  Betting  upon  result  of  an  election  ia 
"gaming."  Hizery.i^ate,  13-330, '59:  fVojtee  v.. 
Slate,  58-8,  '77.  (State  v.  Hendenm,  47-127, 74,. 
overruled;  Woodaxk  y.  McQueen,  11-14,  '68; 
McHatton  v.  Bates,  4  Blf.  63,  *35,  limited,  and  per- 
haps overruled.) 

16518.  And  an  indictable  offense.  JWx/tw  v.. 
StaU,  2-499,  '51. 

16519*  The  winning  of  any  sum  of  mone^ 
however  small,  at  a  game  with  cards,  is  an  in-^ 
dictable  offense  of  which  C.  C.  has  exclusive- 
jurisdiction.  Saie  T.  Albertton,  2  Blf.  251,  '29. 

16520*  Indictment  charging  defendant  with 
winning  the  sum  of  $5  by  a  wager,  etc.,  is  not 
sustained  by  proof  that  he  won  a  note  for  $5  ol 

ferson  with  whom  he  bet.  Ihte  v.  Bale.  5  BIL 
74, '39.   Cf.  2-499. 
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10521.  Indictment  for  unlawfuUj  winning, 
etc.,  by  betting  on  result  of  an  election.  Held;  no 
objection  to  indictment,  that  time  when  bet  was 
alleged  to  have  been  made  watt  after  day  of  elec- 
tion. Slate  T.  LiUk,  6  BIf.  267,  *42. 

16$22.  ATerment  Uiat  defendant  did  unlaw- 
fully win  of,  and  take  from,  one  N  6  two  notes, 
etc.,  by  betting  on  result  of  election,  shomj  with 
sufficient  certainty,  that  bet  was  made  with  K 
G.  Id. 

16523.  Indictment  need  not  state  name  of 
game  played.  SCaU  v.  MaxweU,  5  Blf.  230,  '39. 
Cf.  7  Blf.  322.  But  there  should  be  in  it  some 
description  of  game,  as,  that  it  was  with  cards, 
dice,  etc.    ITeSrier  v.  Slaie,  8  Blf.  400,  '47. 

10524.  Indictment  may  be  sustained  against 
person  who  made  bet,  though  another  person 
furnished  money,    Isdey  t.  Utttie,  id.  403. 

16525.  A  horse  race  is  a  game.  Chemm  v. 
Slaie.  id.  332,  '46. 

16526.  In  indictment  for  gaming  at  a  tavern 
or  any  other  place,  unnecessary  to  state  particu* 
lar  game  played.  Stale  v.  BougheTtSBlL  307, '33. 

TL  Ke«plng  Oaming  InstrnmeBts  and  Per- 
mitting Gambling. 

16627.  Ten-pto  alley.  Information  against 
A  for  gaming.  Information  alleged  that  B 
owned  and  kept  a  ten-pin  alley  for  hire,  and 
that  A  and  C,  then,  etc.,  hired  of  B  use  thereof, 
to  play  one  game,  etc.,  for  which  they  agreed  to 
pay  B  lOcents;  and  that,  in  pursuance,  etc.,  A 
and  C  then  and  there  played  said  game,  etc.,  by 
which  A  won  of  C  5  cents,  half  of  nire  of  alley, 
by  then,  etc.,  unlawfully  betting  and  wagering 
with  him  said  6  cents  on  result  of  game,  con- 
trary, etc.  The  evidence  showed  liiring  of  alley, 
etc.,  and  playing  of  game,  and  that  A  won  of  C 
value  of  5  cents,  bein^  A's  liability  to  B  for  use 
of  alley,  which  liability  C,  then,  etc.,  paid  to  B. 
HeUtj  no  material  variance  between  informa- 
tion and  evidence.  Held;  information  sufficient. 
Mount  V.  Stale,  T-694,  '56. 

16528.  Wlieel  of  fortune.  Section  38,  2  O. 
&  H.  450,  is  not  repealed  by  section  74  of  stat- 
ute relating  to  misdemeanor  as  to  offenses  for 
keeping  apparatuses  not  described  in  latter  act. 
The  former  action  reads,  "  any  person  who  shall 
lie  the  keeper  of  any  gaming  apparatus  (not  de- 
scribing such]  for  the  purpose  of  winning,"  etc., 
"shall  De  imprisoned, '  etc.  Tlie  latter  section 
of  later  date  describes  apparatus  so  kept  by 
various  names.  Under  first,  keeping  unlawfully 
a  "  wheel  of  fortune  "  would  Ik  an  offense.  iState 
V.  Tkmnat,  60-292,  '75.  C£.  16-474.  (fc  B.  S. 
2085,2086.) 

16529.  An  indtctmentcharged  defendant  with 
keeping  a  certain  house  to  oe  used  for  gam- 
ing, etc.,  and  that  on  a  certain  day,  he  suffered 
IKirties  to  play  and  game  therein  for  money. 
On  trial,  delendant  was  found  guilty,  and  moved 
for  a  new  trial  on  ground  of  surprise  from  testi- 
mony, that  he  was  present  at  said  time,  etc.,  that 
he  could  successfully  contradict  said  testimony. 
Held;  new  evidence  is  not  raateriai.  He  may 
be  guilty  of  charge  in  indictment,  and  yet  not 
present.  Motion  correctly  overruled.  .Bbwn  v. 
aiafe,  68-197.  '77. 

16680.  Bight  to  selielnstrnments.  There 
is  no  law  or  ordinance  authorizing  either  seizure 
or  detention  of  property  owned  and  used  by 
nmblers  for  gaming  purposes.  Bui^ewai/  v. 
lF<wf|  60-371,  "78. 


16681.  Permitting  minors  to  eoi^revate. 

Under  sec.  2,  2  B.  S.  76,  484,  indictment  charg- 
ing following,  sufficient :  that  defendant  on,  etc., 
at,  etc.,  "  having  the  care,  management,  and 
control  of  certain  billiard  tables,  then  and  there 
Itept  in  a  public  billiard  hall,  did  tlien  and  there 
suffer  and  unlawfully  permit"  certain  minors 
named,  "  to  then  and  there  unlawfully  congre- 
gate, at,  in  and  about  said  public  billiard  hall, 
wherein  said  billiard  tables  were  so  kept,  con- 
trary to  the  form  of  the  statute,"  etc ;  phrase 
"  public  billiard  hall "  meaning  a  public  place 
where  billiard  tables  were  kept  tor  playing  tneie- 
on.  Manhdm  v.  Stale,  66-65,  '79.  {v.  K  S.  '81, 
2087  to  2090.) 

16682.  Said  act  (Mar.  12,  '73,  2  R.  S.,  '76, 
484),  is  not  unconstitutional,  nor  any  of  its  pro- 
visions, on  account  of  any  defect  in  title.  Id. 

165S8.  Indictment  chat^ned  that  on  "a  cer- 
tain day,  A  B,  late  of  said  county,  and  on  di- 
vers other  days  between  said  day  and  day  of 
makinf^  thisjpresentment,  at  said  county  and  state 
aforesaid,  did  then  and  there  unlawfully  keep  a 
certain  building,  arbor,  booth,  shed  «id  t«w- 
ment,  tobe  used  for  gaming,  and  then  and  there 
unlawfully  Suffered  C  D,  and  E  F,  and  divers 
other  persons,  to  the  grand  jurors  unknown,  to 

})lay  at  a  certain  game  of  cards,  called  '  poker,' 
or  money  and  other  articles  of  value."  Held; 
sufficient.  Pbdgelt  v.  State,  68-46,  '79.  Cf.  CVaw- 
ford  V.  Stale,  88-304,  '70. 

16581.  The  fact  that  defendant  kept  or  SOt 
fered  his  house  to  be  nsed  for  gamii^,  may 
be  proved  by  circumstances,  but  proof  must  at 
least  show  that  he  had  knowledge  that  his  house 
was  resorted  to  for  gaming.  Padgell  v.  Sutie,  tupra. 

165S5.  An  indictment  for  permitting  gaming 
in  a  licensed  grocery,  not  necessary  to  set  forth 
name  of  game  played.  Stale  v.  Doie,  3  Blf.  294, 
'33. 

16686.  The  keeping  of  any  gambi^appaf 
ratnSf  for  purpose  of  wagering  any  articles  of 
value,  is  a  misdemeanor  Instead  of  a  felony. 
Section  38,  p.  442,  2  B.  a  '76,  is  repealed  by 
implication,  by  section  74,  as  amended,  p.  480,  2 
R.  8.  *76.  Hayes  v.  State,  55-99,  '76;  Stale  v. 
Hope,  15-474,  '60.  {t.  B.  8.  '81,  2085,  2086.) 

16537.  Keeper  of  a  billiard  table,  though 
he  does  not  play  thereon  for  money,  nor  allow 
otliers  to  do  so,  yet  if  for  a  stipulated  compensa- 
tion per  game  be  suffers  any  person  to  use  it,  is 
liable  to  an  indictment.  Bkcntm  v.  -Siote,  5  Blf. 
560,  '41. 

16588.  An  indictment  charged  defendant 
with  permitting  a  minor  to  play  pool  [tm]  bis 
billiard  table.  Word  "on"  was  omitted.  Held; 
indictment  bad.    Ikmniger  v.  State,  52-326,  76. 

16539.  An  indictment  for  such  an  offenw 
must  state  the  name  of  the  person  with  whom 
minor  was  suffered  to  play.  Id. 

16&40.  Or  a  reason  why  he  is  not  named. 
Zook  V.  State,  47-463,  74. 

16541.  In  prosecutions  for  allowing  minors 
to  play  at  billiards,  etc.,  under  act  March  8, 73, 
it  need  not  be  shown  that  any  wager  was  made 
on  game.  Bond  v.  Sate,  52-457,  76.  (r.  R  8. 
■81,  2087.) 

16542.  Whether  circumstance  of  defendant's 
permitting  a  roulette  to  be  gambled  upon  once 
in  his  house  is  sufficient  evidence  to  support  an 
indictment  against  him  for  keepin^^  a  room  for 
gambling,  is  a  proper  question  for  jury.  Armr 
strong  t.  Stale,  4  BB.  247,  '36.  Cf.  8-567;  16- 
383;  11-516. 
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Jary  to  whom  such  a  cause  is  Bub- 
■nitted  may  detemiine  lav  as  wdl  as  facts. 
AmalroHg  v.  Slate,  supra, 

16544.  An  indictment,  under  sec.  74  of  code, 
Xor  keeping  a  billiard  table,  must  allege  that  it 
-was  kept  "for  the  purpose  of  wwBtuM  any  arti- 
cle of  valne  thereon."  Carr  r.  State,  60-178,  '75. 
(K  R  a  'SI,  2086.) 

16545.  To  allege  that  "for  the  purpoee  of 
iragering  the  hire  of  said  billiard  table  would 
not  be  BDfficient    Id.    (v.  g  16616.) 

16546.  Proof  that  defendant  kept  billiard 
'tables  and  permitted  persons  to  play  and  wager, 
capon  result  of  games,  "  the  bire  of  said  billiard 
ttobles  "  is  not  loffioieDt  to  convict  o£  keeping  a 
,-gaming  hoQse.  Id. 

16547.  Indictment  for  keeping  a  gaming 
house  was  held  not  to  be  bad  for  charging  that 
•defendant  kept  a  house  instead  of  hit  house  to  be 
used  for  gaming.   iSate  v.  Hubbard,  8-630,  '52. 

16548.  Did  not  state  whether  bet  was  made 
with  persons  played  with,  or  with  a  third  per- 
son.  Beld  ;  bad.  Staie  t.  StaUmgt,  8-531,  '52. 

16549.  An  indictment  for  unlawfully  kee|H 
ing  a  gaming  apparatus  need  not  allege  that  a 
.game  was  playea  therewith,  or  name  oi  any  one 
who  played  therewith.  .State  t.  TkmoB,  Stf-^. 
^6.   (1I.R.S. '81,2086.) 

16550.  Nor  in  chai«ing  offense  of  unlaw- 
fully keeping  a  gaming  house.  Carpenter  "t.  State, 
14-109,  '60;  SowU  v.  §.ale,  11-492,^58 ;  McAlpin 
-T.  StaU,  S-567,  '52 ;  State  v.  MiUerfb  Blf.  5021,  '41 ; 
Dormer  Statt^  2-808,  '60;  WinmiOer  t.  .State, 
11-616, 'SS! 

16551.  It  Is  snrplnsage  to  allege  names  of 
parties  gaming  in  such  houses,  and  evidence  that 
parties  other  than  those  named  in  indictment 
4id  game  would  not  be  a  variance.  Wmmmer 
y.&te^tupra, 

III.  Ciaadng  Contracts. 

16552*  The  holder  of  a  ticket,  drawing  a 
prize  at  a  lottery,  after  he  is  entitled  to  receive 
nonev,  can  make  a  valid  contract  for  sale  and 
transfer  of  his  interest  in  money  to  one  having 
no  interest  in  the  purchase  of  the  ticket  Both- 
■rode  V.  Perlmaoti,  61-39,  '78. 

16568.  A  eontractror  sale  of  property,  In- 
teaded  to  be  used  for  gaming,  is  not  void  un- 
•4er  statutes,  though  seller  at  time  of  sale  was  in- 
formed of  purpose  to  which  it  was  to  be  applied. 
BiiM  V.  SteetB,  24-1,  '66:  (Xmminm  v.  Benry, 
10-109,-58, 

_  16554.  Every  scheme  for  division  or  dispoei- 
ttion  of  property  or  money,  by  chance  or  any 
vgame  of  hazard,  is  prohibited  by  law,  and  every 
-contract  in  aid  of  such  a  scheme  is  void  as 
■against  public  policy.  Rothroek  v.  Perkinaon,  tajpra. 

16555.  B  bought  a  horse  worth  $75  of  N, 
^nd  executed  a  note  for  $150,  payable  to  N  on  a 
•certain  date,  "if  Jaau»  Buemnan  is  next  presi- 
-dent "  of  U.  8.,  and  if  not,  said  note  is  to  be 
void.  Snit  by  N  to  recover  hors^.  Hdd  ;conri 
will  not  interfere,  but  will  leave  parties  where 
they  have  placed  themselves.  Nwid  v.  Burnett, 
14-26,  '59. 

16666.  All  wagering  contracts  are  illegal. 
Ftirtmu  V.  Stale,  2-499,  'Si. 

16557.  Two  peisons  made  a  bet  of  goods  of 
value  of  $100  on  result  of  an  election.  Each 
■executed  his  note  to  a  merchant  who,  with  no- 
tice of  facts,  agreed  to  furnish  goods  to  winner. 
'The  note  of  winner  was  to  be  void.  Ooods  were 


furnished.  Action  by  an  assignee.  Hetd  ;  action 
could  not  be  maintained,  as  consideration  was 
illf»al.  jDuneanv.  Okt,  6Blf.  270,'42;  ifeifo^toi 
V.  Baixs,  4  Blf.  63,  '35. 

16558*  Where  bets  or  wagers  are  laid  and 
lost,  except  upon  games,  they  can  not  be  re- 
covered back.  Woodeodc  v.  JfcQueen,  11-14,'58; 
Frybarger  v.  Smrmaa,  id.  59. 

16669.  A  sold  goods  to  B  and  C,  taking  their 
notes  for  payment.  There  was  a  wager  between 
B  and  C  to  determine  which  of  them  shoud  pay 
notes,  to  which  wager  A  was  not  a  party.  Held  ; 
such  wager  oould  not  effect  A'g  right  of  action 
against  them,  or  either  of  them.  JUattMy  v..  Woif, 

IT.  BeMT«r7  of  Koney  Lost. 

See  Wager. 

16560.  A  person  who  has  lost  money,  or  a 
valuable  thing,  by  betting  upon  a  horse  race, 
may  recover  oack  money,  or  value  of  such 
thing,  nnder  B.  8.  '43,  by  an  action  of  debt,  if 
prosecuted  within  six  months.  XAtfe  v.  .Brannen- 
burgh,  4-35, '52. 

16561.  From  staftehoUer.  When  pleadings 
show  that  money  passed  into  hands  of  defend- 
ant as  stakeholder  of  a  wager  upon  result  of  an 
election,  an  action  mav  be  maintained  against 
him  by  party  who  disaffirms  illegal  contract,  and 
notifies  him  thereof  before  money  ispaid  to 
other  contracting  party.  furrouoAsv.  1ft- 
178,  '59 ;  AUamSier  v.  WmA,  10-161,  '68. 

16562.  Whether  wager  has  been  decided  or 
not   Ft^Mtger  v.  Smpvm,  11-69,  '58. 

16568.  But  winner  can  not  recover  from  him 
money  or  wager  won.  Worihm^m  v.  Black,  18- 
344,  '69. 

16664*  After  a  wager  was  decided,  loser  re- 
quested stake  holder  not  to  pay  until  he  could 
see  winner,  as  he  wanted  him  to  receive  certain 
judgments  in  lien  of  sum  won.  Afterward, 
winner  demanded  stake,  saying  be  woald  not  ac- 
cept judgments,  and  stakeholder,  having  no  ex- 

f tress  direction  from  loser  not  to,  paid  it.  Hdd; 
oser  could  not  recover  from  stakeholder.  J*>y- 
barger  v.  Swmtm,  11-59,  '88. 

16565.  Where  loser  of  a  wager,  after  contin- 
gency was  determined  and  bdore  payment  to 
winner,  notified  stakeholder  not  to  pay  deposit 
but  failed  to  give  winner  notice  that  he  had 
done  so,  and  stake  holder  raid  over  money 
without  regard  to  notice.  Bdd;  loser  could 
not  sue  stakeholder;  but  latter,  having  no 
agency  as  to  contract  itself,  notice  to  him  was 
no  notice  to  other  depositor  of  an  intention  to 
rescind  contract,  and  an  action  will  not  lie 
against  him.  Hdd;  if  money  had  been  (laid  to 
winner  before  any  countermanding  notice,  it 
could  not  be  recovered.  Morris  v.  i^ifpe^  11- 
447,  '58.   Cf.  18-178. 

16566.  If  after  notice  to  stakeholder  not  to 
pay  wager  to  winner,  be  should  do  so,  loser  need 
not  make  a  demand  before  suit  Akxumder  v. 
ifoun^  10-161,  '68. 

Ctamtahmrat.  See  Attachment 


GBNBRAL  DENIAL. 

16566a.  In  an  action  between  pnrttes  wko 
had  been  partners,  involving  partnership 
transactions,  defendant  answered  that  plaintiff 
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heA  received  and  converted  certaiD  moneys  of 
the  firm.  Heidi  under  a  general  denial  of  such 
answer,  plaintiff  miebt  prove  that  monej^s  bo 
received  by  him  had  oeen  expended  for  partner- 
ship purposes.  Badm^r.  Wmam,  49-413,  '74. 

16d67.  Where  general  issue  is  pleaded,  other 
pleas  amounting  merely  to  general  issue,  may 
be  rejected  on  motion.  Jaehon  v.  Yartdes,  7  Blf. 
526,  ^45;  Croohhmkv.  KeUogg,  8  Blf.  256,  '46. 
And  special  denials  embraced  by  it  are  demnr^ 
table.    EnxyY.  C.ASlL.  R.  Co.,  10-178,  '58. 

16568.  In  degeizln,  a  denial  of  defendant's 
poaMssion  amounts  to  general  iasuew  Bhadat  v. 
OniAam,  4  Blf.  617,  '38. 

16669.  A  plea  which  confesses  cause  of  ac- 
tion, and  avoids  it  by  some  new  matter,  does  not 
amount  to  general  issue.  Piige  v.  PmUice,  7  Blf. 
322,  '44. 

16570.  In  replevin  in  detainer,  general 
issue,  under  the  B.  S.  '43,  put  in  issue  property 
of  plaioUff.    ^8%  V.  Wtet,  S-170,  '51. 

16671*  Where  damages  sustained  by  plain- 
tiflb  must  necessarily  be  determined  by  facts 
diseloMd  on  trial,  amount  of  damage  claimed 
in  complaint  is  not  admitted  by  a  failure  to 
plead  general  issue.  MeLeet  v.  Fdt,  11-218,  '58. 

16572.  Evidence  that  matters  for  which  suit 
is  brought  had  been  submitted  to  arbitrators, 
who  made  an  award  in  favor  of  plaintiff,  is  ir- 
relevant under  general  issue.  An  arbitration 
and  award  must  be  speciallT  pleaded.  ^nnoAv. 
Pmy,  14-32,  '69. 

16573.  Defendant  may  give  in  evidence, 
nnder  general  issue  to  an  indictment,  any  mat- 
ter  in  bar-  but  matter  in  abatement  must  be 
pleaded.    Eqgleston  v.  Stale,  6  Blf.  436,  '43. 

16574.  Evidence  nnder  the  general  denial 
is  restricted,  by  code,  to  that  which  tends  to 
n^ative  what  oppoaite  party  is  bound  to  prove. 
monai»  T.  BoriOR,  16-206,  '61.  (ip.  B.  S.'81, 
877.) 

16576.  Cteneral  dental  admits  capacity  of 

plaintiff  to  sue.  Hardy  v.  Merriiceaiher,  14- 
a^'60;  Jones  v.  Cin.  Type  Ftmndry,  id.  89 :  WUea 
T.  Tnalees  PhUippi  Chttreh,  66-206,  '78;  Harrison 
V.  M.&F.B.  Co.,  16-505,  '61 :  Hvbbard  v.  Chap, 
pd,  14r-601,  '60 ;  Doom  v.  McQmb^  16-211,  '61. 

16576.  Where  general  denial  la  pleaded 
in  iHUTt  defendant  is  not  in  a  posiUon  to  plead 
in  abatement  to  jurisdiction  of  court  over  his 
person;  and  such  a  plea  is  bad  on  demurrer.  N. 
ST*  A  B.  Cb.  T.  WaBon,  16-40i  '61. 

16677.  Where  general  denial  has  been  Sled  as 
an  answer,  another  paragraph,  containing  only 
an  ari^mentative  dental  and  facts  provable 
nnder  general  denial,  should  be  stricken  out 
on  motion;  but  a  judgment  will  not  be  re- 
versed for  an  error  in  this  matter.  Port  v.  iZua- 
mlL  86-60,  '71 ;  CoquiUard  T.  F^reneh,  19-274,  '62; 
aa&L.R.Co.v.  Wett,  87-211,  '71 ;  MeGiU  v. 
Bvsafw,  62-193,  78;  Drover  v.  Bxau,  59-464, 

16578.  In  actions  to  recover  real  estate,  all 
defenses,  legal  and  equitable,  may  be  given  un- 
der general  denial.   H  cis/er  v.  Bebinger,  70-9,  '80. 

16579.  Where  action  was  to  quiet  title,  and 
not  simply  to  recover  p(»se8sion  of  real  estate, 
it  was  proper,  if  not  absolutely  necessary,  that 
defendant  should  specially  plead  all  matters  in 
confession  and  avoidance  of  complaint  Bunch 
Y.  Bunch,  26-400,  '66. 

16680.  Evidence  of  aecord  and  gatisfactton 
is  admissible,  in  assumpsit,  under  general  issue. 
Barge  V.  DiAmoHj  6  Bit  272,  '40. 


16581.  It  was  agreed  between  parties  tbrt 
defendant  might  oner  under  general  issue,  any 
evidence  whicn  he  could  if  same  were  pleaded 
specially.  defendant  was  cxeused  by 
agreement  from  proving  ezecutioD  of  writtot 
instrument  set  up  in  defense.  Wabtmm  r.  Jbao, 
5-454,  '54. 

16582.  An  a^ement  nottosoefor  a  cer- 
tain time  on  a  note  may  be  proved  under  genml 
issue.    McCUUand  v.  Quarlet,  3  Bit  459„  '34. 

16588.  Coverture  can  not  be  proven  nader  a 
general  denial,  and  must  be  pleaded.  JMbuoa 
V.  MUer.  47-376, 74. 

16584.  In  an  action  to  set  asMea  «MTej» 
ance  from  a  husband  to  his  wlfi»  en  aeeonat 
of  ft'aud,  under  general  denial,  evidence  that 
consideration  for  purchase  of  land  was  f  Hmished 
by  father  of  wife,  under  an  agreement  that  title 
to  land  should  be  in  wife,  and  was  taken  in 
husband's  name,  without  her  consent,  such 
evidence  negatived  the  fraud  that  plaintiff  was 
i^nired  to  prove.  Sttmmen  v.  Hoover,  42-15% 

16686.  Hatter,  in  initiation  of  dunafes 

in  actions  of  slander,  may  be  proven  under  gen* 
eral  denial.  (/Conner  v.  (yConner,  23-69/66; 
Henaon  v.  Vea(ch,  1  Bit  869,  '25;  BSOmaUfr. 
Perrin,  27-527,  '67. 

16586.  As  tending  to  show  do  malice. 
Abr^  V.  Smith,  8  Bit  95.  '46.   Cf.  28-229. 

16587.  If  defendant  in  slander,  instead  of 
justifying,  plead  general  issue,  he  can  not  prove 
truth  of  the  words  or  evidence  tending  to  prove 
them,  either  in  bar  of  action  or  in  mitigation  of 
damages.  Henaon  v.  Veateh,  I  Bit  369,  '25: 
Kelly  V.  Diilon,  5-426,  '54;  Tea^e  v.  iMoy,  8 
Bit  134,  '46 ;  Sanders  v.  Johnmm,  6  Bit  50,  '41 ; 
Burke  V.  MilUr,  6  Blf.  155,  '42. 

16588.  Under  general  denial*  Don-aasign- 
ment  of  contract  to  plaintiff  may  be  proved  in 
an  action  to  subject  to  sale  a  contract  for  tale 
and  purchase  of  land,  and  assigned  to  pluntifT* 
as  collateral.     Vaughn  v.  Cushij^,  2S-IS4,  "64. 

165S9i  In  an  action  against  an  adaini^ 
trator  de  son  tort,  to  recover  value  of  assets 
converted  to  his  own  use,  defendant  may,  under 
general  denial,  give  evidence  tending  to  db- 
prove  plaintiff's  right  to  recover,  and  also  mat- 
ter in  mitigation.   Beagm  v.  Limgt  81-261,  '6S. 

16590.  A  counterclaim  filed  by  defendant 
will  not  serve  also  as  a  ^neral  draial.  It  can 
not  act  in  a  double  capacity.  Sehee  v.  JU^QmUm, 
59-269,  '77.  Cf.  KimbU  v.  Christie,  55-140,  76; 
Cronk  V.  Coie,  10-485,  '58. 

16691.  Defendant  in  replevin  may  show, nn- 
der general  denial,  title  in  a  third  persoit,  «*  in- 
troduce any  evidence  tending  to  wove  that  title  - 
is  not  in  plaintiff.  Braneh  v.  Witemam^il-lf 
'75;  Dams  v.  Warfieldy  88-461,  '72:  TlkoivwaT, 
Sweetser,  48-312,  73 ;  Kennedy  v.  ^Aov,  88-474, 
72;  V.  Heritage,  45-66,  '73. 

16592.  Also,  in  plea  of  ntm  detf*Mi.  Nobis  v. 
fW/y,  6-414,  '55. 

16698.  It  is  harmless  error  to  reject  any  an- 
swer that  ma^  be  proved  nnder  geaienl  deniaL 
Sparh  V.  Hentage,  supra. 

16594.  When  evidence  or  pleading!  ^ov 
property  in  a  third  party,  it  is  not  Dccevaiy  t» 
maKc  such  person  a  party.  Thomp&m  y.  Sweet- 
ser, supra. 

1 6595.  Action  for  value  of  goods  sold  to  d^ 
feudant  by  plaintiff.  Answer:  defect  of  partiea 
in  that  goods  wero  sold  not  to  defendant,  but  to 
a  third  penon  who  K^d  to  defendant  Held; 
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no  error  in  striking  oat  such  answer.  Same 
ntar  be  proTed  under  general  denial  which  was 
filed.    ManhaU  t  Seeber,  5S-119,  76. 

18596*  Facts  showing  contributory  negli- 
gence may  be  proven  under  general  denial  to  a 
eomplaint  for  damages  arising  frbm  negligence. 
J.  dfFr.  Cb.  T.  5a&w£»,  57-«6,  '77. 

16597.  In  an  action  for  possession  of  real  es- 
tate, all  matters  of  defense  may  be  given  under 
general  denial.   Staple  v.  Douming,  60-478,  '78. 

16598*  Parties  to  a  written  contract,  not  un- 
der seal,  may,  after  its  execution,  dissolve,  or 
waive,  or  discharge,  or  qualify  contract,  or  any 
part  thereof,  by  a  new,  verbal  contract ;  and 
sncli  waiving,  etc.,  if  made  before  breach,  will 
be  a  good  defense  to  a  snit  on  contract.  Such 
defense  Is  aTallable  nnder  general  denial. 

Mhodefi  V.  Thomae,  2-638,  '51. 

16599.  Matters  in  justification  can  not  be 
given  in  evidence  under  general  Issne*  Lair  v. 
Abramg,  6  Blf.  191, '39. 

16600.  Want  of  consideration  can  not  be 
proven  under  general  denial  in  an  action  on  a 
written  contract  Bmgham  v.  JRmbcM,  1 7-396,'61 : 
iWAer  T.  Bom,  17-495,  '61. 

16601.  It  may,  in  an  action  on  a  written 
contract,  when  complaint  specially  sets  forth 
consideration  for  same.  Bmer  v.  Edgaion,  IS- 
IS, '60. 

16602.  No  error,  in  latter  case,  therefore,  in 
going  to  trial  without  a  reply  to  answer,  showing 
a  want  of  consideration,  when  general  denial 
waa  also  pl«ided.  Id. 

14t608>  Under  an  agreement  to  admit  all  de- 
fenses under  general  denial,  assignment,  of  bill 
.of  exchange  sued  on,  to  plaintiff  was  not  admitted 
by  a  failure  to  deny  it  under  oath.  AUiaon  v. 
HubbeiL  17-559,  '61. 

16604.  Suit  by  a  father  for  wages  of  a  minor 
son.  Answer,  general  denial.  On  trial  defend- 
ant offered  to  prove  that  father  had  verballpr 
^;reed  that  son  sboald  work  for  defendant  until 
he  arrived  at  fals  majority,  his  clothes,  board 
and  schooling  to  be  provided  by  defendant  in 
return  for  his  services.  Held  ;  the  evidence  of- 
fered waa  admissible  under  general  denial,  as 
it  tended  to  disprove  a  material  fact  alleged 
in  complaint    Fouler  v.  Burget,  16-341,  '61. 

16605.  In  suit  against  proprietors  of  a  pri- 
vate bank,  for  neglect  of  duty  in  collecting  a 
.note  payable  at  such  bank,  general  denial  puts 
in  issue  existence  of  bank.  Locke  v.  Mer.  J!faL 
Bank,  66-353,  '79. 

16606*  A  denial,  in  general  terms,  of  all  ma- 
terial allegations  of  complaint,  puts  plaintiff, 
under  R  8.  '52,  to  proof  of  every  material  alle- 
gation. Spaaidiag  v.  Harvey,  7-429,  '66.  (r.  B.  8. 
^1,  347.) 

16607.  In  suit  ufton  a  note  against  makers, 
complaint  all^^  in  effect,  that  one  of  de- 
lendants,  acting  by  the  other,  executed  the 
note  jointly  with  the  agent,  and  former  answered 
by  general  denial,  without  oath.  Held ;  only  ex- 
istence of  note  was  put  in  issue.  Hall  v.  Harlow, 
66-448,  '79. 

16608.  Proof  may  be  ^ven  of  payment  hav- 
ing been  made  and  received  in  anything  that 
creditor  will  accept  as  payment,  either  under  a 
general  plea  of  payment,  or  general  issue.  /oAn- 
iftmT.  Nianeyer,  10-350,  '68. 

16609*  Defendant  in  assumpsit  may,  under 
general  issue,  prove  payment  of  demand  and  bar 
snit;  but  be  can  not  under  this  issue,  recover 
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any  balance  which  may  appear  to  be  due  him. 
Cbev.  Qivan,  1  Blf.  367, '25. 

16610.  A  general  denial  doe8not,generally,. 
put  an  immaterial  allegation  in  issue.  Ifoffiin^ 
iBorth  V.  SUxU,  8-257,  '56. 

16611.  Cwaeral  issnet  while  undisposed  of^ 
is  a  bar  to  recovery.  Hwd  v.  Ind.  M.  F.  Int.  Cb.,. 
1-X6S,  '48. 

16612.  Usury  may  be  giren  in  evidence^ 
nnder  the  general  Issue,  starrv.  Lam,  4-192,. 
'53. 

16618.  In  an  action  to  reeorer  the  posses- 
sion of  real  estate,  defendant,  under  ft.  S.*52y. 
ean  not  give  erldenee  of  an  outstanding  titlo 
in  a  thixd  person,  under  a  general  denial  of  al- 
l^tions  in  complaint  A  defendant  who  neeks 
to  defeat  a  prima  fade  ease  made  by  plaintiff  by 
proof  of  an  afGrmative  fact,  must  plead  it  Jftff- 
holHn  V.  Jones,  7-715,  '56. 

16614.  General  denial  will  not  put  in  issue- 
existence  of  a  corporation  sueing  as  such.. 
IjuTpotig  F.  &  M.  Co.  V.  Herkimer,  46-142,  74; 
Cicero  H.  D.  Co.  v.  Craighead,  28-274,  '67;  2- 
487:  Qmxnier  v.  MermtOe  Bank,  17-263,  '61. 

16615.  Want  of  consideration  must  be  speci> 
ally  pleaded,  and  can  not  be  proven  under  a  gen- 
eral denial.  Frybarger  v.  Coax/air,  1 7-404,  '61. 

16616.  The  defendant,  in  an  action  for  an 
unlawfal  trespass  on  land,  can  not  introduco 
evidence,  under  the  general  denial,  of  a  license- 
to  so  enter.  It  must  oe  specially  pleaded.  Chase 
V.  Long.  44-427,  '73;  STumdeav.  WiloB,  19-10> 
'62 ;  Gronotir  v.  Donteb,  7  Bit  108,  '44 ;  Orab$Y. 
Fetidt,  id.  373,  '45. 

16017.  Error  in  admitting  such  evidence  is- 
not  cured  by  following  instructions :  "  The  de- 
fendants have  no  answer  in  justification,  bnt- 
offered  some  evidence  for  the  purpose  of  miii- 
gating  damages,  tending  to  show  "  alicense  to  en- 
tor  *  *  *  •.'  Such  proof  was  not  fully  made. 
"  You  will  not  therefore  give  any  attention  what- 
ever to  any  such  evidence,  •  *  •  and  all  such, 
testimony  is  hereby  distinctly  withdrawn."  CAos? 
T.  Long,  supra. 

16618.  Jostlflcation  Is  not  arallable  under 
a  general  denial  in  action  for  false  or  illegal 
imprisonment.  Boaz  v.  Tate,  48-60,  '73. 

16619.  In  criminal  prosecutions,  a  former 
conviction  may  be  shown  under  a  parol  plea  of 
general  issue.    i<ee  v.  Sfaire,  42-152,  73 ;  Uem 
Sate,  id.  420. 

16630.  But  not  in  civil  actions  unless  ren- 
dered necessa^  by  averments  in  complaint  Nor~^ 
ris  V.  Amoa,  15-365,  '60. 

16621.  Unless  admitted  without  objection.- 
HiniMmire,v.  MouUon,  id.  367,  '60. 

16622.  .\ction  for  seduction  of  plaintifT'a 
wife.  Held;  defendant  may  prove,  under  tbe 
general  denial  In  mitigation  of  damages,  that 
owing  to  wicked  disposition  of  plaintiff,  and  his^ 
inhuman  treatment  of  his  wife,  they  had  sepa- 
rated before  seduction  complained  of,  and  that 
separation  was  not  on  account  of  improper  rela- 
tions of  defendant  Coleman  v.  White,  48-429> 
'73/ 

16628.  A  obligated  himself  not  to  "sell  in- 
toxicating liquors  of  any  kind  in  town  of."" 
Helii ;  under  tbe  generu  denial,  It  was  not. 
error  to  instruct  that  if  defendant  had  violated 
his  agreement,  plaintiff  was  entitled  to  recover,. 
"  no  matter  for  what  ourpoee  or  nnder  what  cir- 
cumstances the  defenaant  sold  the  liquor."  ib- 
AlUtlerv.  Howell,  42-16,  '73. 
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16624*  The  parties  to  an  action  agreed  upon 
the  records, "  tnnt  all  erldence  may  be  given 
awler  tbe  general  isgne  herein.'*  Defend- 
ant proved  a  set-off  over  and  above  plaintiff's 
claim.  Held;  agreement  implies  that  a  proper 
finding  and  judgment  should  follow  introduc- 
tion of  evidence.  A  jud^ent  against  plaintiff 
was  proper.  Parties  waived  a  right  to  proper 
jileadings.    TaUoU  r.  Jackaon,  41-201,  '72. 

1662B>  Defendant  was  sued  for  goods  and 
merchandise  alleged  to  have  been  sold  to  him. 
Hdd;  under  general  denial,  defendant  could 
prove  that  goods  were  sold  to  his  wife,  not  as 
iiu  agent,  under  such  circumstances  as  not  to 
make  him  liable.   Day  v.  Wamd^,  M-14d,  70. 

1M26.  €)eiienl  denial  does  not  controvert 
redundant  allegations  in  complaint.  AdameEz. 
Co.  Y.  DotmU,  81-20,  '69. 

.  16637.  When  only  g.  d.  is  filed  to  a  com- 
plaint to  recover  for  work  and  labor.  jMTment 
can  not  be  proved.  Baker  v.  £Mer,  l9-&i,  '59 ; 
HMsr  r.  Aittm,  9-273,  *67 ;  SmbU  t.  Soldridge, 
17-236.  '61. 

16628.  AU  defenses  except  mere  denial  of 
facts  which  plaintiff  is  bound  to  prove  to  sustain 
his  action,  must  be  specially  pleaded.  HvbUr  v. 
JWfen,  supra. 

16629.  Ab  to  evidence  under,  before  a  justice, 
see  StAbmt  v.  GfAdOuoaH,  Sl-159.  '69. 

16680.  When  in  an  action  on  a  note,  general 
denial  is  pleaded,  no  retwvery  can  be  had  with- 
ont  proper  evidence  of  its  contents.  SUvait  v. 
Andenon,  80-391,  '68. 

16681.  In  acuon  to  recover  land^  matter  in 
abatement,  as  pending  of  another  action  for  the 
same  matter,  when  not  specially  pleaded,  is  not 
admissible  under  general  denial.  Wiiaan  v.  Poo/e, 
88-443.  '70. 

16682.  Tbe  general  denial  In  an  action 
•ngalnrt  parties  averred  to  be  partnerB,  requires 
the  plaintifi'  to  prove  partnership.  QroMm  v. 
Henderson,  86-195,  71 :  Tbm/inson  v.  CUfef,  3  Blf. 
436, '34,    Cf.  85-276. 

16688*  Denial  of  partnership  does  not  raise 
an  immaterial  issue.  Diduiniuitdty.  KaaJmsoi, 
aa-251.  '67. 

16684*  Payments  made  by  executor  d.  b.  n., 
for  proper  uses  of  estate,  sirch  as  debts,  etc,  may 
-be  shown  under  the  general  denial.  Leadi 

■y.  MtUr,  SG-415, 71 ;  Stagan  v.  Lmg,  21-264, 
*63. 

16685.  The  rule,  that  it  is  not  an  available 
•error  that  a  demurrer  has  been  sustained  to  a 
pleading,  when  there  is  another  pleading  under 
'Which  same  evidence  is  admissible,  is  not  appli- 
«able  in  criminal  cases.  Clan  v.  State,  42-420, 73. 

16686.  The  defendant  may  plead  at  his  op- 
tion a  former  acquittal  or  conviction  specially, 
«r  prove  the  same  under  the  general  Issue. 
He  may  be  tried  on  such  special  defenses  and 
afterward  plead  general  issde.  Id. 

16687*  This  is  not  a  technical  rule.  Id. 

1668S.  Judgment  upon  such  special  plea, 
when  it  has  been  found  against  him,  should  be 
that  he  answer  over.  Id, 

X6689.  In  determining  such  special  defenses, 
evidence  given  under  general  issue  can  not  be 
considered.  Id. 

16640.  UpoA  general  issue  only  can  defend- 
ant be  found  guilty,  and  be  subjected  to  penalty 
of  law.  Id. 

16841.  In  a  suit  by  an  assignee  against  maker 
of  a  note  not  govenied  by  law-mercbaDt>  defend- 
ant mar  proT«  uder  general  Issne,  a  breach 


of  warranty  as  to  quality  of  goods  sold  to  him 
by  payee,  for  price  of  which  note  wu  given,  in 
order  to  lessen  amount  to  be  recovered.  Cm- 
pant  V.  Johuon,  6  Blf.  59,  '41 ;  Hankim  v.  'S&sai 
2-34%  '50. 

16642.  When  a  complaint  is  filed  seeking  no 
relief  against  certain  parties  who  are  joinu  to 
answer  as  to  their  pretended  interests,  they,  to 
obtain  any  relief,  must  file  an  affirmative  an- 
swer. If  they  file  a  disclaimer,  they  save  them- 
selves from  costs.  A  general  denial  puts  the 
plaintiff  to  such  proof  as  would  place  tbrai  in 
wrong,  iiiinev.        (fix.  ACb.,  81-283, '69; 

16648*  Action  by  an  infant  for  possession  of 
land,  ailing  he  was  owner  and  entitled  toww 
session,  etc.  Answer,  general  denial.  .BeU; 
under  issue  plaintiff  could  p  rove  that  he  exe- 
cuted a  conveyance  during  infancy  and  disaf- 
firmed it  on  attaining  to  full  age.  MUet  v.  XtV 
gcrman,  24-386,  '65. 

16644.  A  general  denial  nnder  oath  by 
indonen  of  notes  soed  on,  ^ta  in  issue  ezecn- 
tion  of  note.  Jtkm  v.  Bammmy  20-317,  *6S. 

16645.  Also  when  filed  by  promissor.  Emi 
v.  Souihem  Turnpike  Co.,  18-101,  '62. 

16646.  Several  defendants  filed  special  an- 
swers, one  of  whom  only  filed  a  general  denial 
Afterward  there  was  an  entry  stating  that  de- 
fendants withdrew  their  answere,  except  gen- 
eral denial  in  these  words,  then  follows  a  ^la- 
graph  which  is  a  general  denial  by  all.  MM; 
an  answer  by  all  defendants  is  of  record.  MiUer 
V.  McDonald^  20-36,  '63. 

16647.  SeaMe:  a  general  denial  may  be,  in 
our  pleading,  filed  as  a  reply  to  several  sq>arate 
answers  by  different  parties.  Torr  y.  Ibrr,  2#- 
118,  '63. 

16648.  General  denial  admits  capacity  ot 
plaintiff,  as  a  corporation,  to  prosecute  suit 

Y.G.It.A  LM.QK,  18-137,  '62;  &aikm 
Y.  a  A HW.  R.  Ok,  16-276, '61. 

16649.  Subsequent  answers  denying  exist- 
ence of  corporation  (plaintiS)  lejeded 
on  motion.    iViee  y.  G.  R.  &  1.  R  Co.,  mmra. 

16650.  The  statntory  general  dental  be- 
fore justice  may  be  expressly  waived,  said  de- 
fendant entitled  to  open  and  dose.  Orm  r. 
Pearson,  17-612, '61. 

16651.  Where  a  general  dmial  is  pleaded,  a 
fortber  answer  of  tad  tid  record  is  surplusage, 
bad  on  demurrer,  and  may  be  rejected  on  mo- 
tion. WetteoUY.  Brown,  18-83,  '59. 

16652.  In  a  petition  for  execution  against 
land  on  a  judgment  against  an  administrator, 
a  plea  denying  in  general  terms  "each  and  ev- 
ery material  allegation  in  said  petition  contain- 
ed," is  bad,  and  may  be  rejected  on  motion,  be* 
cause  too  general,  and  it  would  involv^  in  one 
issue,  matters  boUi  of  record  and  tapou;  Arm- 
strong V.  MiUigan,  6  Blf.  463,  '43. 

16653*  General  issue  admits  character  in 
which  plaintiff  sues.  lAnvUk  v.  Earfymne^  4  Blf. 
469,  '38. 

16654.  In  debt  by  assignee  against  maker  of 
note,  if  execution  of  note  be  admitted,  genenl 
issue  may  be  pleaded  without  oath,  and  plain- 
tiff ia  bound  to  prove  his  title  to  note  and  evoT 
other  material  allegation  in  declaration.  i>am 
T.1f^tn>^l  Blf.  506, '20. 

16665.  When  defendant  is  sued  and  brought 
into  court  as  a  corporation,  and  general  denial 
only  is  pleaded,  it  is  not  necessary  for  plaintiff 
to  prove  incorporation  of  defendant.  Adam 
JSi3>.0).T.iriff,  48-167, 73. 
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1MS6.  Defendant  in  one  paraeraph  of  his 
nnswer,  may  deny  speaking  of  words,  and  in  an- 
other admit  words  and  justify.  Waim  v.  Lumtey, 
«M86,  70. 

18657.  He  may  plead  as  many  pleas  as  he 
thinks  proper.  Admission  in  plea  of  justifica- 
tion can  not  affect  plea  of  not  guilty,  and,  un- 
der general  issue,  piaintifTmust  prove  his  cause 
■of  action.    WheeUr  t.  Sobb,  1  Blf .  330,  '24. 

1461(8.  Plaintiff  must  prore  his  cause  of  ac- 
tion under  general  issue  in  same  manner  as  if 
no  other  plea  had  been  filed.  Il«ket  T.  SUmley, 
«  Bit  169, '42.  Cf.irf.297. 

16659*  The  plea  of  justification  is  inadmissi- 
ble, though  not  proved,  to  prove  a  repetition  of 
«baige,  in  order  to  increase  damages.  Murphy 
T.         1-372}  *49 ;  Shoutiy  v.  MUUr,  id.  544. 

16660.  Nor  npetitions  of  a  slander  after 
«oinmenoement  of  suit   Shoiitlg  v.  Miller,  mpi-o. 

16661*  Error  in  refusing  to  strike  out,  or 
orermling  a  demurrer  to,  one  paragraph  of  a 
reply,  is  unavailing  when  only  objection  is  that 
paragraph  amoonts  to  general  denial  already 
pleaded.    Qoodviru  v.  ifiUer,  82-419,  >69. 

16662.  Action  between  adjoining  land  own- 
ers. Complaint  all^md  that  defendant  had  ob- 
stmeted  and  diverted  flow  of  a  stream  of  water 
from  its  natural  channel,  and  caused  it  to  run 
upon  plaintiff's  land,  to  hit  damage,  etc.  De- 
fendantpleaded  a  general  denial ;  and,  also,  that 
ptaintin  had  previously  diverted  said  water- 
course, to  his  injury,  and,  for  his  own  protec- 
tion merely,  he  had  provided  against  flow  upon 
his  land,  and  caused  it  to  return  to  its  old  chan- 
nel Held;  answer  either  raised  DO  question 
Btt  tiTolTed  by  the  general  destalf  or  it  was 
necessary  and  proper  to  show  why  defendant 
made  changes  id  course  of  stream.  In  either 
view,  the  court  did  not  err  in  overmling  a  mo- 
UoD  to  strike  out,  and  a  demurrer  t^  such 
answer.   BartUng  v.  WhUaey,  40-379,  72. 


GIFT. 

1666S*  A  father  had  two  sets  of  children, 
his  first  wife  he  had  three.  To  each  of  them, 
at  different  times,  be  had  conveyed  certain 
piecn  of  land,  of  nearly  equal  value.  At  time 
of  last  conveyances  he  stated  that  he  executed 
them  "because  their  mother  had  worked  very 
hard,  and  never  lived  to  enjoy  the  property, 
and  he,  therefore,  desired  her  children  to  have 
a  share  over  and  above  the  other  set  of  children 
by  his  second  wife."  Held;  in  a  partiUon  of  his 
«sttte,  after  his  death,  that  his  conveyances  to 
each  of  children  by  his  first  wife,  should  be 
considered  as  gifts,  and  not  as  advances.  Duling 
T.  Johuon,  32-1&5,  '69. 

16664.  Inter  vivos.  A  soldier,  on  hls^depar- 
ture  to  the  army,  deposited  with  A  $175.  A,  ac- 
cording to  a^^ment,  gave  a  due  bill  "  to  pay 
him  when  called  on,  and  in  case  of  his  death,  I 
am  to  pa^  it  to  his  sister,  B  or  her  guardian." 
The  soldier  died  and  A  paid  money  to  guardian 
of  B  for  benefit  of  B.  Action  by  heirs  of  soldier 
against  B  and  guardian  to  recover  their  share  of 
money.  Held;  they  had  no  right  to  recover. 
Baker  v.  WiUiams,  84-547,  '70. 

16666.  A  delivered  to  B  certain  bonds  and 
money,  with  directions  to  give  same  to  certain 
children  of  the  former  upon  his  death.  B  ac- 
cepted diem  and  agreed  to  execute  tmsL  After 
death  of  A,  B  refused  to  execute  trust  according 


to  agrennent  after  demand.  Heid ;  there  was  a 
complete  delivery  of  property,  to  constitute  a 
valid  gift  inter  rtvos.  Held;  action  will  lie  against 
B  and  administrator  of  A,  to  whom  B  had  de- 
livered property,  upon  such  breach  of  trust.  Do- 
nation was  not  shown  to  be  void  as  against  cred- 
itors.   ITyWc  V.  McFhelera,  62-393,  '76. 

16666*  One,  on  his  departure  to  the  armv 
said  to  A,  who  had  possession  of  his  gun :  "  Wel^ 
if  I  never  return,  you  may  keep  the  gun  as  a 
present  from  me."  He  never  returned,  and  died 
in  army.  Held  ;  not  a  gift  inter  rtws,  as  it  was 
not  delivered  unconditionally  and  absolutely, 
nor  a  gift  mortis  eavM,  as  there  was  no  transfer  or 
delivery  of  property  in  ex^tation  of  death  from 
an  existing  illness,  donation  depending  on  con- 
dition of  death  from  such  illness.  Smwi  v.  Dor- 
Kjf.  8»-4Sl,  '72. 

16667.  A  grantor,  having  transferred  prop- 
erty as  a  valid  gift,  can  not  question  title  of 
donee.    Rinker  v.  Jtinker,  20-185.  '63. 

16668.  To  Infant.  Where  a  mother  sold  her 
real  estate,  and  caused  two  of  notes,  given  to  se- 
cure purchase-money  thereof,  to  be  made  pay- 
able to  her  son,  then  three  years,  old,  and  then 
delivered  them  to  his  father  for  safe  keeping  for 
son,  and  father  afterward  died,  making  m^er 
his  executrix ;  and  she,  as  such,  then  obtained 
custody  of  his  papers,  including  said  notes; 
and  thereafter,  in  her  individual  name,  pur- 
chased a  tract  of  land  of  payer  of  said  notes, 
and  in  part  payment  therefor  canceled  said  notes 
and  delivered  them  to  him.  Held;  said  facts 
constituted  a  valid  and  executed  gift  by  mother 
to  her  son,  and  that  her  conversion  thereof  was 
wrongful,  and  entitled  son,  hj  his  gnudian,  to 
recover  of  her  their  value.  Id. 

16669.  A  parol  gift  of  r«al  estate  by  A  to 
B,  his  son,  donee  being  in  possession  and  having 
made  improvements,  vests  in  B  no  interest  in 
property  which  a  court  of  law  or  equity  can 
recognize.   Adanuon  v.  Lamb,  3  Blf.  446,  '34. 

16670.  A  executed  to  B  a  writing,  signed 
and  sealed,  as  follows:  "May  14,  '36.  This  U 
to  show  I  allow  to  give  B  £!50  dollars,  to  be 
paid  in  two  years  after  date,"  etc.  Held;  action 
could  not  be  maintained  thereon  by  B.  Harmon 
V.  Jamea,  7-263,  '56. 

16671.  Where  a  note  is  made  payable  to  an 
unmarried  woman,  and  she  marries,  and  trans- 
fers note,  by  delivery  merely,  as  a  gift,  to  her 
husband,  he  may  maintain  an  action  on  same 
as  his  own.    WkiU  v.  CaUinan,  19-43,  '60. 

16672.  A  note,  and  mortgage  to  secure  it,  if 
made  on  consMeratton  of  natural  lore  aai 
affection,  will  be  supported,  where  there  are  no 
rights  of  creditors,  or 'other  third  penons,  inter- 
vening.  MalieU  V.  Paoe,  8-364,  '56. 

16673.  A  girt  mayoe  shown  by  declaration 
of  father  (grantor),  a  short  time  prior,  and  sub- 
sequent, to  purchase  and  conv^ance.  Woobry 
V.  Woolen/,  29-249,  '68. 

16674.  A  mortgaged  certain  lands  to  secure  a 
certain  payment,  to  be  paid  to  mortgagee  "  when 
called  on  by  said  mortgagee,  and  the  mortga- 
gor does  not  agree  to  pay  the  above  to  no  [any] 
one  else,  except  said  mortgagee."  Mortgagor 
agrees  to  pay  said  sum  without  relief,  etc.  Hebi; 
if  mortgagor  dies  without  demanding  said 
money,  it  snail  be  construed  as  a  gift  Sebrell 
V.  Ooaeh,  56-122,  '76. 

1667li.  Delirerj  of  a  ehattel  Is  necessary  to 
pass  title  by  gift,  hut  it  must  be  according  to  na- 
ture of  the  Uiing  given.   If  the  property  is  at 
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time  of  gift  ta  possession  of  donee,  as  agent  for 
donor,  it  is  not  necessary  that  donee  siiould 
surrender  to  donor  his  actual  possession,  that 
latter  may  recteliver  same  to  oim  in  execa- 
tion  of  gilt;  bat  if  donor  relinqalshes  all  do- 
minion over  the  thine  ^ven,  and  recognizes 
poMCBsion  of  donee  as  oemg  in  his  own  ri^ht, 
and  latter  accepts  gift  and  retains  possession, 
in  virtue  thereof,  tne  gift  is  complete.  Ten- 
brook  T.  Brown,  17-410,  "ei. 

16676.  A  promised  to  give  a  bank  certi6cate 
to  B ;  afterward,  B  found  certificate  in  a  room 
nsnatly  occupied  by  him  and  A.  Hdd;  not 
sufficient  to  show  a*  dellTery  of  certtfleate. 
Buackian  v.  Hughart,  88-449,  >67. 

16677*  A  husband,  or  his  administrator,  can 
not  revoke  a  gift  made  by  him  to  his  wife.  G'ar- 
ner  t.  Qravet,  54-188,  76;  Bajpiimdv.  iVtteAon^ 
24-318,  '65. 

16678,  Trnst.  A  husband  sold  his  realty 
and  receired  a  note  payable  to  his  wife  ao'i  de- 
livered  it  to  her.  lleU;  proper  inference  is 
that  it  was  a  gift,  and  not  made  to  her  as  trus- 
tee.  Carter  t.  Carver,  £8-241, 76. 

16979.  The  fact  that  proceeds  of  wife's  sepa- 
rate estate,  stood  in  name  of  husband,  was  not 
sufficient  to  establish  proposition  that  wife  in- 
tended to  give  such  proceeds  to  him.  iWfon  v. 
Yala,  41-456,72. 

16680.  The  following  instruction  was  error: 
"If  the  jury  believe  that  the  said  plaintiff  told 
his  son  that  he  never  intended  to  collect  the  said 
notes,  and  that  he  would  give  up  the  notes  to 
him  whenever  he  should  call  for  them,  the  same 
is  evidence  of  a  gift,  and  the  said  plaintiff  can 
not  afterward  collect  the  same."  To  make  a  gift 
Uiere  must  be  a  delivery.  Denman  v.  MeMahin, 
$7-241,  71. 

16681.  The  rale  In  equity  is  that  if  nature 
and  circumstances  of  gift  from  husband  to  wife, 
whether  express  or  implied,  are  such  that  there 
is  no  ground  to  suspect  fraud,  but  it  amounts 
only  to  a  reasonable  provision  for  wife,  it  will 
be  sustained  without  intervention  of  a  trustee. 
Oamon  v.  Clawaon,  25-229,  '65. 

16682.  But  it  is  void  at  law.  Sims  v.  Rickettay 
86-181,  71. 

16688.  Where  A  delivers  money  to  B  on 
Us  promtoe  to  dellrer  It  to  C,  as  a  gift  from  A, 
npon  B's  refusal  to  do  so,  G  may  recover  same, 
in  an  actitHi  for  money  had  and  received.  Mil- 
kt  T.  BU&ngAss,  41-489, 73. 


CM>irERNOR. 

16684.  ReslgnatloB  of  the  office  of  Bherllf 

may  be  made  to  governor.  Stale  t.  Havm,  48- 
m,  78. 

16685.  When  legtslatnre,  on  da;^  of  final 
adjournment,  in  due  coutse  of  legislation,  sends 
a  bill  to  governor  for  official  action,  and  he,  on 
same  day  and  after  such  adjournment,  files  it 
in  secretary  of  state's  office,  without  approval  or 
objection  thereto,  it  becomes  a  law,  and  he  can 
Dot  thereafter  fi'e  objections.  If  it  contain  an 
emergency  clause  requiringit  to  take  effect  from 
and  after  its  passage,  it  shall  be  in  force  from 
and  after  sucn  filing.  Tarlton  v.  Peggt,  18-24, 
'62. 

16686*  Can  not  be  i^Jolued.  Proceedings 
for  an  injunction  to  arrest  progress  of  one,  claim- 
ing to  have  been  elected  to  an  office,  while  tak- 
ing steps  necessary  to  possess  himself  of  office, 


seems  to  be  a  proper  proceeding,  hot  Mt  to  re* 
strain  the  executive  from  ^rlng  a  ewudF^ 
sion.  ^  V.  i2(^,  17-554, '61. 

16687.  Duties  ud  powers.  The  govenior 
may  determine  whether  an  applicant  is  entitled 
to  receive  a  commiBsIon  or  not,  under  constitu- 
tion ;  and  if  he  should  ascertain  that  he  has 
commissioned  a  person  who  is  ineligible  to  of- 
fice, he  may  issue  another  commission  to  a  pei^ 
son  ^^'^7  entitled  thereto.   Quli^  v.  iftWf  14- 

Orud  Jury.   Bee  Jury,  Grand. 


GRANTOR  AND  GRANXKE. 

Su  OmveyoMOt;  Deedt;  Vmdortmd  Vmdm. 

16688.  firwt  to  deceased  fnuitee.  A 

special  act  of  conferees  reepecUng  a  grant  of  real 
estate  to  an  individual  under  an  Indian  trea^, 
can  have  no  efficacy,  if  passed  snbeequently  to 
grantee's  death,  in  confirming  his  title ;  but  set 
may  be  evidence  for  a  jury,  in  explanation  of 
treaty,  relative  to  situation  of  land,  ffarriij. 
Doe,  4  Blf.  369,  '37. 

16689.  The  grantee  of  a  deed  is  only  boand 
by  obligations  contained  therein  by  an  aceep^ 
ance  of  it  and  of  estate  by  it  conveyed.  Bvdb 
V.  Bitnh,  62-136;  '76. 

16690.  Easement.  Reroeatioiu  An  exe- 
cuted parol  license  to  use  another's  land,granled 
upon  a  consideration,  or.  upon  faith  of  which 
money  has  been  expended,  can  not  be  revolced. 
Snoiodm  v.  WHat,  19-10,  '62;  Slaiau  t.  Boom, 
id.  367. 

16691.  Unless  licensee  can  be  traced  cRiMi 

quo.    Lane  V.  Jft/fer,  27-634, '67. 

16602.  A  parol  license  can  not  be  revoked 
when  coupled  with  an  interest  and  supported  by 
a  valid  consideration.  MiUer  v.  'Stole,  89-367, 
'72 ;  Stuneden  v,  Wibu,  mpra. 

16693.  A  parol  license  todiga  ditch  andose 
itover  adjoining  land  can  not  be  revoked.  I&df- 
ton  V.  Jeffrku,  52-334,  '76. 

16694*  Even  though  grantor  did  not  fwesee 
all  the  injurious  consequences.  Id. 

16696.  Declaratlottsof  a  yraator  aread- 

aUiSSible  against  his  grantee  as  to  a  license  for 
construction  of  a  drain  and  easement  over  his 
land,  and  perhapseveh  when  grantoris deceased. 
Hodmm  v.  J^ria,  id. 

10696.  But  acts  of  said  grantor  in  buildiBg 
bams  and  improvements  by  side  of  drain  aie 
not  admissible  to  show  that  such  lioenae  had 
not  been  given,  or  had  been  revoked.  Id. 

16097.  Generally  declarations  of  a  grantor, 
made  after  grant,  are  not  admisaible  to  irapeach 
title  of  grantee.  Tedrowe  v.  E^ier,  60-443,  77; 
Gamer  v.  Granes,  64-188, 76 ;  KeHky.  Kerr,  13- 
284,  '61 ;  WynneY.  OlidewtU,  17-446,  '61. 

10698*  Or  to  BusUin  such  titles  Trwm  i. 
Barkkurtl,  4-171,  '53. 

10699.  Exception  is,  when  grantor  and 
grsntee  by  such  conveyance,  have  a  conspiracy 
to  defrand  another.  Tedraoe  v.  Eiker, 
QUdweU  V.  WUHamt,  1-406,  '49. 


Grarel  Roads.   See  Tampike  Companiea. 
Growlag  Crops.  See  Emblements. 
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16700.  Oaarantor  of  a  lessee  is  not  released 
from  pavment  of  rent  accruing  under  lease  after 
death  of  tenant.    Taylor  t.  2hylor,  64^-356,  '78. 

16701.  The  contracts  of  maker  and  guaran- 
ton  of  a  note  are  separate  contracts.  The 

Maker  and  gaanmtors  can  met  properlj  be 

«wd  jointlr.  Cok  v.  Menkanti  Bank,  etc,  60- 
550,  78;  Ricincine  v.  Seovill,  54-160,  '76  j  Virdm 
-7.  ElbKorih,  15-144,  '60 ;  McMillan  v.  BuiTs  Head 
Sank,  82-11,  '69.  Cf.  Smith  v.  Bainbi-idge,  6  Blf. 
12, '41:  19-160. 

16702.  The  contraet  of  goanntj  is  as* 
«IgBable.  Cole  V.  Merchant^  Bank,  etc.,  svpra; 
FUieher  v.  Piatt,  7  Blf.  522,  '45 :  Harper  v.  PomuL 
10-3^  '57. 

1670S.  Axelgmw  not  a  neeesaary  ^arty. 
Note  and  guaranty  having  been  dulr  assigned, 
by  written  indorBement,  to  plaintiff,  it  is  not 
necessary  in  a  suit  thereon  that  assignor  should 
he  made  a  party.  (2  R.  8.  '76,  p.  35,  sec.  67.) 
Indorsement  also,  at  least  prtmayoct^  passes  title 
to  assignee.  Cole  t.  MerduMbt  Bank,  etc^  60- 
350,  78.    (r.  R  a  '81,  276.J 

16704a  The  guarantors  of  payment  of  a  note 
are  not  discharged  by  failure  to  use  diligence  to 
collect  note  from  maker,  nor  can  they  require 
plaintiff,  hy  notice,  to  sue  maker,  as  is  provided 
by  statute  in  case  of  sureties.  SampU  v.  Martin, 
46-226,  *74  ;  Cole  v.  Merchants'  Bank,  etc,  rnqtrxL 

16705.  "We,  the  undersigned,  do  hereby  re- 
commend "  A  B, "  for  the  enclosed  bill  "  is  prob- 
ably nothing  more  lhan  a  letter  of  recommenda- 
tion. iZtdbmne  T.  &onti,  64-160,  76. 

16706.  The  following  indorsement  guaran- 
tees payment  of  a  part  of  a  note  at  maturity, 
and  an  assignment  of  whole  :  I  guarantee  pay- 
ment of  $189.18,  when  this  note  becomes  due,  to 
A  B,  and  I  assign  same  to  him.  C.  D.  (the  payee). 
Bondurmt  t.  Bladen,  19-160.  '62. 

16707*  Parties  at  time  of  execution  of  a  note 
made  a  written  guarantee  as  follows :  "  we  guar- 
antee payment."  ifWfj;  th^  are  neither  sureties 
nor  indoners,  but  gnarantors,  and  are  not  dis- 
chaiged  by  negligence  of  payee.  Sample  v.  Mar- 
tin,  ft-226,'74. 

16708.  When  it  mast  be  presumed  from 
pleadings  that  note  and  guaranty  were  executed 
at  same  time,  we  must  intend  that  Irath  were 
^Tenapon  the  same  considentlon.  Boadurmt 
v.  Bladm,  19-160 '62. 

16709.  iKdebitatos  assumpsit  does  not  lie 
M  ft  collateral  nndertaUag.  In  assumpsit  on 
£Och  undertaking,  declaration  should  show  con- 
sideration of  promise,  and  circumstances  under 
which  it  was  made.  Johnaaa  v.  Clark,  5  Blf.  564, 
'41. 

16710.  Letters  of  credit.  One  whogires  a 
letter  of  credit  for  benefit  of  another,  becomes  a 
guarantor,  although  he  may  io  express  terms 
uwrein  state,  that  if  third  (Mrty  ao  not  pay, 
writer  wilt.  Surety  becomes  liable  only  on  the 
default  of  purchaser.  Smiih  r.  Ba^^riAx,  6  Blf. 
12, '41. 

16711.  There  are  important  dflferences  b^ 
tween  the  contract  of  a  grantor  and  tiut  of  a 
snrety.  The  surety  is  hound  equally,  abso- 
lutely with  principal ;  is  a  debtor  from  begin- 
ning is  ordinarily  to  know  every  default  of  his 
principal,  and  can  not  protect  himself  by  mere 
indalKnce  of  creditor ;  nor  by  want  of  notice  of 
defanit  of  principal,  though  indulgence  and 
maA  of  notice  may  injure  him.  Guarantor 


makes  a  separate  contract.  The  contract  is  in 
nature  of  a  warranty  by  him,  that  principal  will 
perform  his  contract  and  not  jointly  with  him, 
that  it  will  be  done.  He  is  to  answer  for  con- 
sequences of  his  principal's  default.  He  is  not 
bound  to  take  notice  of  a  non-performance.  If 
creditor  does  not  give  notice  of  a  default  of 
principal,  and  he  is  damaged,  he  is  thereby  dis- 
charged to  amount  of  the  damage.  The  ^ar- 
antor  con  not,  and  surety  may  be,  sued  iointly 
with  principal.  Gaff  v.  Sima,  45-262,  '73;  Jfe- 
MiHanv.  Bull's  Head  Bank,  82-11,  '69. 

16712.  When  complaint  alleged  that  payee 
executed  note  as  a  maker,  he,  under  general  de- 
nial, may  prove  that  he  was  a  guarantor,  and 
that  there  was  no  consideration,  etc.  Boadwnmi 
T.BtcKtea,  19-160, '62. 

16718.  Extent  of  lUbntt7.  A  and  B  exe- 
cuted a  chattel-mortgage  to  secure  certain  debts, 
owing  by  them  jointly,  to  C.  Subsequentlpr  D, 
in  consideration  that  C  would  release  certain  of 
mortgaged  property,  executed  to  him  a  written 

guaranty  for  payment  of  amount  of  his  debt, 
uit  upon  guaranty.  Held;  ^arantor  was  not 
liable  for  a  private  debt  owing  by  A  to  C,  es- 
pecially if  such  debt  accrued  after  date  of  guar- 
anty ;  but  that  guaranty  must  be  construed  to 
embrace  mortgage  debt  only.  Yater  t.  Judakf 
15-228,  '60. 

16714.  The  liability  of  a  grantor  is  meas- 
ured by  that  of  his  principal,  unless  he  ex- 
pressly assumes  a  less  or  greater  liability.  Smitk 
V.  Rogers,  li-22i,  '60. 

16715.  Guaranty,  by  Indorsenent.  In  a 
suit  by  payee  against  makers  of  a  note,  latter 
will  notbe  allowed  to  ehow,  by  paxol  evidence, 
that  a  guaranty  indorsed  upon  note  was,  at  time 
it  was  made,  accepted  by  payee  in  full  satisfac- 
tion of  note.   Smith  v.  Steven*,  8-332,  '52. 

16716.  A  guaranty  is  ^uite  different  from 
an  indemnity.  The  latter  is  not  within  statute 
of  frauds.    Anderson  v.  Speiux,  72-315,  '80. 

16717.  Indoraement  by  a  payee  on  note  that 
**  For  value  received,  I  assign  this  note  to,"  etc., 
"  and  guarantee  the  payment  of  the  same  when 
due."  Note  was  again  assigned.  Action  by 
such  assignee  on  indorsement.  Held;  guarantor 
was  liable  as  an  original  promissor  without  any 
prior  demand  or  noUce  on  liinL  £tiiilsAaier  T. 
Cbdy  54-586,  '76. 

16718.  Also,  when  "I  guarantee  the  payment 
of  this  note,  and  costs,  if  any  are  made  on  it" 
Bumham  T.  GaUmHne,  ll-Wb,  '68.  Cf.  Bowert 
V.  Headen,  4-318,  '53. 

16719.  Also,  when  "I  agree  to  stand  as 
surety  for  A  B  in  the  above  agreement."  Wat- 
son  V.  BaAout,  18-281,  '62. 

16720.  Also,  when  "  we  guarantee  that  AB 
shall  perform  his  agreements  in  the  foregoing 
contract."    Leonard  v.  Shirts,  88-214,  '70. 

16721.  A  promised  io  writing,  on  back  of 
note  held  bj  B,  to  pay  him  amount  of  note,  if 
not  collected  from  maker ;  consideraUon  of 
promise  not  specified.  Held;  in  snit  by  B 
against  A  on  promise,  writing  signed  by  A  was 
legal  evidence ;  but,  qumv,  whether  it  was  suffi- 
cient of  itself  to  support  action.  MeCMoakej/v. 
Deminff,  3  Blf.  146,  'Sl 

16722.  A  contracted  with  B  to  perform  cer- 
tain things,  "  and  to  furnish  good  and  sufficient 
secnrity  for  the  performance  of  this  contract 
The  following  contract  for  securiUwas  also 
signed:"  We,  or  I,  guarantee  the  performance  of 
the  foregoing  contract"  Signedbr^^i^'^"^^* 
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A  failed  to  perform  contract  without  knowledge 
of  G,  D,  E  and  F,  and  for  eighteen  months  was 
solvent,  and  afterward  became  insolvent  B, 
daring  inBolvency,  brou^t  suit  against  A,  C,D, 
E  and  F.  Held ;  C,  D,  E  and  F  were  sureties, 
and  released.    Qaff  v.  ^me,  45-262,  73. 

16725.  When  no  notice  is  given  of  snch  de- 
fault, and  such  insolvency  follows,  guarantor  is 
released.   Smith  v.  Bavnbndge,  6  Blf.  12,  '41. 

16724*  A  contracted  to  act  as  agent  of  B, 
and  apply  moneys  of  B  as  latter  desired,  and  C 
made  following  contract :  "  In  consideration  of 
such  agreement  and  the  advancements  by  B  of 
money  to  A,  I  hereby  become  responsible  to  B, 
and  agree  to  pay  him  all  money  that  he  may  so 
advance  to  A,  and  that  may  be  due  to  him  from 
A,  from  time  to  time,  by  reason  of  such  ad- 
vancemente."  Held;  C  was  surety,  and  pri- 
marily liable  for  such  advancements  to  A. 
DidHnrnm  v.  CoUar.  4&-m,  '74. 

18786.  Principal  ftnd  snretjr.  A,  B  and  C 
executed  a  bond  with  following  condition : 
"  Now,  the  foregoing  is  to  be  binding  upon  us, 
according  to  its  terms,  for  the  full  amount  of 
any  loans  or  advances  to  C  in  connection  with 
his  business,  not  to  exceed  $16,000.  We  ac- 
knowledge oupseives  his  sureties.  •  *  *  Unless 
such  loans  and  advances  are  made  to  C  in  his 
bnsiness  aforesaid,  upon  the  faith  of  this  bond, 
the  same  is  nnll  and  void."  Hdd;  A  and  B 
were  not  guarantors,  but  sureties,  and  notice  of 
default  by  C  to  pay  any  loans  or  advances  was 
not  necessary  to  bind  them.  McMiUan  v.  BviC» 
ifcadBaniL  82-11, '69. 

16726.  The  following  indorsement  by  B  on 
the  back  of  a  lease,  makes  B  a  guarantor,  and 
not  a  surety  :  "  For  value  received,  I  guarantee 
the  payment  of  the  rent  as  stipulate  by  said 
A,  in  case  of  non-payment  by  him."  Virdm  T. 
EOnmorth,  15-144,  *60.  Cf.  Leonard  v.  ShirU,  88- 
214, '70. 

16727.  Liability.  To  render  a  guarantor  lia- 
ble, notice  must  be  given  him  in  a  reasonable 
time,  of  the  default,  or  an  excuse  shown  for  a 
failure  to  do  so.  Complaint  must  so  aver.  Virden 
T.  MaeortkyOipra.  Cf.  Sauihv.  Bainbridge,  6  Blf. 
2, '41.    Gaff    Sim,  4^262, '73. 

187S8*  A  and  B  purchased  of  C,  by  contract 
in  writing,  all  strawberries  that  might  ripen  on 
his  patch  during  season  ;  and  agreed  to  pay,him 
therefor,  a  given  price  on  delivery.  D  became 
surety  for  A  and  B,  by  subscribing  following 
agreement :  "On  the  part  of  the  saia  A  and  B,  I 
hold  myself  with  tnem,  responsible  for  their 
part  of  the  above  contract."  C,  in  pursuance  of 
contract,  delivered  berries ;  bat  A  and  B  failed, 
on  their  part,  to  pay  for  them,  and  became  in- 
solTent.  suit  by  C  a^inst  A,  B  and  D,  for  price 
of  berries  deliverea.  Held;  undertaking  of 
surety  bound  him  to  a  direct  performance  of 
contract,  and  was,  in  effect,  that  he  or  his  prin- 
cipals would  pay  for  berries  on  delivery.  Kirbt/ 
V.  Sludebaker,  15-45,  '60. 

16729.  Snretj  or  ^arantor  of  a  contract 
to  be  made  liable  thereon,  need  not  be  notified 
of  acceptance  of  bis  coHtraet,  or  that  credit 
will  be  given  thereon.  Suope  v.  t'omey,  17-385, 
'61. 

16780.  A,  holding  a  note  against  6,  gave  G 
an  order,  directed  to  B,  as  follows :  "Let  C  have 
as  mach  of  my  money  in  your  hands  ae  he 


wants,  and  I  will  credit  the  note  with  the 
same."  Hdd;  order,  being  nnrecalled,  aatkor- 
ieed  B,  by  making  payments  to  C,  from  time  t» 
time,  in  cash  or  otherwise,  to  discharge  not*- 
Early  v.  Bxtienon,  4  Blf.  449,  '37. 

16781.  Notiee  of  default  of  his  principal 
may  be  served  on  a  guarantor  by  sheriff,  and 
official  certi^cate  of  sneriff  indorsed  on  such  a 
written  notice,  as  to  service  of  same  by  ctWr 
may  be  read  in  evidence.  Ihyhr  v.  Ihjftor,  94- 
356, '78. 

16782.  In  a  suit  on  a  {guarantee,  whether 
notiee  to  defendant  of  principal  debtor's  doo- 

{layment  was  reasonable  or  not,  is  a  question 
or  jurv.   Jaekmm  v.  Ymdes,  7  Bll  526.  '45. 

16788.  Notice  of  aeeeptaace  and  defiulty 
to  guarantor,  is  necessary  under  following: 
"QentB — Allow  me  to  say  to  you  that  any  cigais 
that  C  C  of,  etc,  may  order  from  jroa  for  the 
next  six  months,  if  he  fails  to  pay  yon  for  theai, 
I  wilt  stand  responsible  for  them  to  yon.**  Jfitray 
V.  Quinn,  69-406,  79. 

16784.  A  lent  his  horse  to  B,  under  parri 

Sromtse  hy  €  to  make  good  any  agreement 
<  might  make  with  A  with  r^rd  to  hone.  B 
failed  to  return  horse,  and  A  sued  C  for  hi* 
value.  Held;  Cs  liability  was  only  collateral. 
Held;  it  was  for  jury  to  determine  to  whom  A 
gave  credit  BUtingtle9Y.I)empewo^,lt-i\4,'5&. 

16785.  In  the  case  of  a  conclusive  guarantee, 
not  a  mere  overture  to  guarranty,  EOtiM  tf 
Its  acceptance  Is  not  neeea8anr«  Jiidmm  r. 
Yavdes,  7  Blf.  526,  '45. 

16786.  Absolute  notice.  DemaBd.  A  exe- 
cuted guaranty  to  B,  reading  "I  hereby  guaran- 
tee payment  of  $600  to  B,  for  goods  bought  br 
C."  On  faith  of  this,  B  sold  goods  to  C,  who 
failed  to  pay.  B  obtained  judspoent  and  levied 
execution  against  C,  but  he  was  insolvent  BtU; 
such  guaranty  absolute,  and  A  not  entitled  t» 
notice  of  acceptance  by  B,  to  notice  of  de&nlt 
by  C,  nor  to  demand  for  payment  Inline  v.  Eay- 
mmd,  70-271,  '80. 

16787.  Where,  under  lease  of  with  guarantr, 
rent  is  payable  at  specified  time,  guarantor,  on 
default  of  lessee,  is  immediately  liable  without 
notice  or  demand.   Zbytor  v.  Zhybr,  84-356, 78. 

16788.  A  assigned  a  certain  judgment  bear- 
ing interest,  to  B.  C  guaranteed  that  it  shoold 
be  paid  hy  a  certain  day,  and,  if  not  paid  then, 
^aranteed  payment  of  3  per  cent  additional 
interest  until  paid.  Hdd;  an  absolute  guartn* 
tee  to  pay  both  judgment  and  interest,  and  no- 
tice of  non-payment  unnecesnaiy.  -FVaM  t.  Aft; 
67-66,  '79. 

16789.  Where  guaranty  is  definite  and  ahso- 
lute,  notice  of  acceptance  of  guaranty  and  de- 
fault of  principal  is  unnecessary;  but  whoe 
it  is  collateral  and  amount  uncertain,  notiee  is 
necessarv.    Miiroy  v.  Quinn,  69-406,  '79. 

16740.  Alteration  of  goaraa^,  signed  b; 
only  one  person,  from  "1  guarantee"  to  "We 
guarantee,  is  immaterial,  as  it  is  his  sevenl 
obligation  in  either  case.  Klitte  T.  JZayaott 
19-^1,  '80. 

16741.  Answer  alleging  agreement  to  pro* 
cure  co-gnarantota,  must  s&nrtiiat  plaintiff  aal 
notice  <H  such  agreement  Id. 

Onardian  Ad  Litem.  See  Guardian  and  Waid. 
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GUARDIAN  AMD  WARD. 

See  h^mU;  Drunkard*;  Farent  and  Gkild;  Ma»- 
Ur  oMdSenmL 

I.  AfpomtmaiL 

II.  Ru/hta  qf  QvartUm;  Aetim  bv. 

III.  Duties  and  LiabUitiea  <^  Quardian, 

IV.  Selilmmta;  BeporU;  AeeoatUing;  eie. 
V.  Ouardian'e  Bond. 

VL  Memoml  and  Change  of  i9ureties. 

VII.  Bane^  Against  zW  Fund. 

VIII.  Deed  aadScUe  <^  WanTaEitaU. 

IX.  ChtMody,MainimimeandSenice<ifWt^ 

X.  Fore^. 

XL  lAmtaHomi  iVoeett;  ZbxeL 
1.  Appointment. 

16742.  Gnardian  ad  litem  may  be  appoint- 
ed for  an  infant  defendant,  thourh  iie  nave  a 
f^ardian  regularly  appointed,  living  vithin 
jurisdiction.    Altxarvier  v.  Frary,  9-481,  *67. 

16748.  Onardlan  ad  litem  was  not  appoint- 
ed for  an  infant  defendant  in  a  bastardy  pro- 
ceeding. Objection  could  not  be  made  for  first 
time  in  S.  C.    DePnat     Slate,  68-569, 79. 

16744.  Onardlan  «d  litem  can  not  be  ap- 
pointed for  infant  defendants  unless  record 
shows  a  peiBonal  service  of  summons  on  them, 
or  a  notice  by  publication  if  they  are  non-resi- 
dentB.    Carver  v.  Carver,  64-194,  '78. 

16744*  When  a  guardian  appears  for  his 
ward,  it  is  unnecessary  to  appoint  a  guardian  ad 

16749>  Power  to  appoint  guardians  is  not  a 
sperial  power  created  by  statute,  and  it  need  not 
be  executed  strictly  according  to  law.  Deouindre 
T.  F*i(»am*,  81-444,  '69. 

16747.  Informal  appointment  of  guardian 
can  not  be  assigned  for  error.  FttuUey  t.  Bueh- 
«Kin,l  Blf.  12,  US. 

16748.  A  husband,  upon  manning  a  femde 
guardian,  need  not  file  his  consent  in  open  court, 
as  in  marrying  an  executrix  or  adminiatratriz. 
Hardin  Y.  HeUm,  50-319,  *76. 

16749.  A  married  woman  may  be  guardian, 
but  not  appointed  unless  her  husband  is  also  a 
suitable  person.  Husband,  unices  in  most  excel- 
lent financial  standing,  can  not  be  a  sole  surety. 
EtBuUMaxuell,  19^,  '62. 

167fiO.  A  married  woman,  tlioi^h  an  In- 
ftit,  can  not  haTO  a  general  guardian,  if  her 
huslMind  be  of  iMal  age.  Ez  Parte  PtM,  47- 
142,  '74;  StaU  v.  Joeaf,  46-286,  '74;  Kidwdl  v. 
aiak,  45-27,  '73. 

167M.  S  R.  8.,  6.  k  H..  565,  see.  4,  re- 

3 airing  that  before  one  shall  be  appointed  guar- 
ian,  he  shall  file  a  statement  of  ward's  estate, 
is  directory  only ;  and  failure  to  file  such  slate- 
meat  would  not,  of  itself,  render  void  an  ap- 
pointment Lee  T.  /ee,  22-384,  '64.  («.  B.  B. 
81, 2615.) 

16752.  A  ^nardlan  appointed  by  probate 
eonrt,  on  account  of  inlbncy  of  his  ward,  can 
not,  after  arrival  of  ward  at  full  age,  continue, 
nnder  such  appoiatanmt,  to  act  as  goardian,  by 
reason  of  Insanity  of  such  ward.  Uxm  t.  Cook, 
6-268,  '65. 

16768.  De  sra  tort  Where  a  straager 
Mters  Into  aad  ooeiipies  an  tnlluifa  lands 

vitiKNtt  fslaim  of  right,  infant  haa  a  right  to  re- 

Erd  him  as  a  guardian  or  trustee,  and  compel 
n  to  account  as  snch.   Breeding  v.  Swm.  8- 
125,  '66;  Qrmm  T.  Wibon,  4  Blf.  '37. 


II.  RIgbtit  of  Guardian ;  Action  by. 

16754.  Under  sec.  27  of  code,  an  action  for 
damaees  for  causing  death  of  a  child,  must  be 
brougnt  by  father,  or,  in  case  of  his  death  or 
desertion  of  bis  family,  by  mother,  or  by  guar- 
dian for  his  ward.  P.  Ft  W.  &  C.  B.  Qt.  Y.. 
Viniug,  27-513,  '67.    (r.  R  S.  '81,  266.) 

16755.  If  there  be  no  flither  or  moUier 

or  guardian,  then  an  administrator  may  sue^ 
under  sec.  784  of  the  code.  And  in  either  even^ 
limitation  of  action,  amount  of  recovery,  and 
distribution  thereof,  will  be  governed  by  provtr 
sions  of  sec.  784.    Id.    (v.  R  8.  '81,  284.) 

16756.  The  word  child,"  as  used  in  sec 
27,  is  not  equivalent  to  the  word  minor,  but 
mast  be  limited  to  persons  under  age  who  are 
dependent  for  support,  protection,  etc.,  upon 
their  parents.  It  would  not  include  one  wh(^ 
though  a  minor,  had  assumed  responsibilities  o£ 
head  of  a  family.   Id.    (t>.  B.  S.^81,  266.) 

16757.  A|»peid  by  a  guardian  ad  litem  can 

not  be  taken  in  his  own  name.  Harlan  v.  TKtU- 
«m,  89-393.  '72. 

16758.  A  guardian  of  estate  an  habitual 
drunlcard,  appointed  under  the  act  of  Mardi  % 
'67,  may  obtain  a  perpetual  injunction  to  r^ 
strain  collection  of  a  judgment  against  person 
of  whom  he  is  guardian,  obtained  after  inquisi- 
tion and  his  appointment,  when  contract  on 
which  judgment  was  rendered  was  not  for  neces- 
saries, and  he  was  not  a  party  to  the  action. 
(«.  &  8.  '81,  4318, 4321.)  Demn  T.  Seoitt  84h67,. 
70. 

16759.  A  guardian  has  no  right  to  mak* 
valuable  improvements  on  land  of  his  ward,  in 
bis  possession,  and  thereby  create  a  claim 
against  estate  without  authority  of  court.  Loom 
V.  Taylor,  40-496,  '72. 

16760.  When  the  goardian  sues  In  his  own 
name,  for  his  ward,  complaint  should  show  that 
right  of  action  is  in  ward,  and  not  in  himself. 
Brans  V.  Montgomery,  46-544,  74. 

16761.  A  guardian  brought  suit  in  his  own 
name  on  a  note,  and  alle^  that  it  was  indorsed 
to  him.  In  a  reply  by  him  he  alleged  that  note 
was  indorsed  to  deceased  ancestor  of  his  ward, 
and  that  his  ward's  claim  to  it  was  by  virtue  of 
a  division  of  assete  of  decedent  by  heirs.  Held; 
reply  was  a  departure.  Id. 

16762.  Control  of  property.  Where  infant 
while  in  employ  of  railroad  company,  was  killed 
by  a  train,  through  negligence  of  their  agent,  it 
was  held,  that  an  action  would  lie,  in  mother's 
name,  for  damages.  But,  Held,  also;  that  aa 
natural  guardian,  the  mother  could  not,  it 
teem*,  assume  custody  of  any  separate  estate  son 
might  poBsesB.  O.  A  M.  B.O0.T.  Zlndo^  18- 
366,  '59. 

16768.  Where  a  testator  made  his  children 
residuary  legatees,  to  whom  all  his  property, 
after  payment  of  debts  and  specific  le^cies,  was 
to  pass  as  legatees,  not  as  heirs,  giving  his  ex- 
ecutor control  of  property  during  their  minority, 
it  was  held  that  sec.  137,  2  R.  S.  p.  280,  did  not 
apply  so  as  to  pass  control  of  property  to  guar- 
dian. Branch  y,  i&fov/t,  14-237,*60.  («.£.  S. 
'81,  2405.) 

16764.  Appearanee.  A  general  gnaidian  of 
an  insane  person,  la  hla  committee,  under  our 
statutes,  and  proper  person  to  appear  for  him, 
without  any  special  order  of  court.  Summet  T. 
^>r,  21-443,  '63. 

16765.  QuBTOt  Whether  a  guardian  can 
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vaive  vendor's  lien  upoo  real  estate  sold  by  him 
vnder  an  order  of  court.  Hadleu  t.  Pfciett,  25- 
A^,  '66. 

16766<  A  cotnplaint,  by  state  on  relation  of 
D,  guardian  of  £  and  F,  without  an  averment 
that  E  and  F  are  infant^  is  bad  on  demurrer, 
as  law  presumea  them  of  age.  Maxedm  t.  State, 
■24-370,  *66. 

10767.  Infancy  is  never  presumed.  PUcher 
T.  Laueock,  7-398,  '56. 

16768.  This  objection,  if  not  raised  by  a  de- 
xnurrer^ill  be  deemed  to  be  waived  after  ver^ 
diet    Woriman  v.  Ask,  4-74,  '53. 

16769*  Objections  to  appointment  of  prochein 
amy  are  likewise  waived.  Usher  v.  Comwell^  6- 
210,  '51. 

16770.  Gurdlan  ad  litem  can  not  iralre 

service  on  an  infant.  Pugh  v.  Fugh,  9-132,'57  ; 
Bobbina  v.  Bobbins,  2-74,  '50;  MaHin  v.  SUar,  7- 
?224,  '55-  i^opto  V.  Stanley,  6-410,  '55;  5-33. 
■Contra,  'Dumpeon  v.  I>oe,  8  Blf.  336,  '46 ;  I>o«  v. 
Bameif,  5  Blf.  487,  '40;  Hough  v.  Canbjf,  8  Blf. 
301,  '46. 

16771.  A  direction  or  order  given  to  guardian 
by  a  F.C,  within  sphere  of  its  jurisdiction,  can 
not  be  impeached  collaterally,  except  for  fraud. 
^Sterry  v.  Sansberry,  8-320,  '52. 

16772.  Suit  on  a  note  as  follows :  One  year 
after  date,  we  promise  to  ^y  to  L  £,  guardian 
-of  estate  of  O  R,  minor  heir  of  decea^,  $1,000. 
It  was  contended  that  B  was  real  party  in  in- 
terest, and  that  E  could  not  sue.  Hdd;  payee 
was  real  party  in  interest.  H<ld;  words  ''guar- 
dian of  the  estate  of  George  Bector  "  may  be  re- 
garded as  surplusage,  or  as  deaeriptio  venona. 
Shatherdv.  Evans,  9-260,  '67. 

16778.  A  note  payable  to  A,  administrator 
of  ^  is  due  to  A  in  his  own  right,  and  he  may 
sue  on  it  without  naming  himself  as  administra- 
tor. If,  in  such  a  case,  euit  be  in  name  of  A, 
adminbtrator  of  B,  the  words  "administrator 
•of  B  "  may  be  considered  as  surplusage.  Barnes 
T.  ModimlLS  Blf.  253,  '33. 

16774.  Sec.  4,  2  R.  S.  p.  27,  provides  that  an 
executor,  administrator,  or  guardian  of  a  tuna- 
tic,  may  sue ;  and  though  guardian  of  a  minor, 
is  not  named,  that  class  of  suitors  is  within 
meaning  of  statute,  (v.  K  8.  '81,  262,  2651.) 
iSftcpAerav.  Emna,  aupra. 

16775.  The  duty  of  a  guardian  to  collect  all 
d^ts  dne  to  his  ward,  implies  right  (o  sue.  Id. 

16776.  Powers  of  statutes  of  '3^  invested 
0iardian  with  power  to  lease  lands  ot  his  ward. 
Mt^v.  Walker,  1-193,  '48. 

16777.  A  (Tuardlan  can  assign  dower,  foy- 
ers V.  Newbanks  2-388,  '50. 

16778.  Rlgrnt  to  settle  claims  dne  ward. 

Sec.  114,  2  K.  a  "re,  sse  (».  b.  a  '81,2400), 

providing  that  "any  nncollected  claim  *  *  * 
may  be  assigned  or  delivered  by  the  executor, 
■etc.,  to  a  legatee  or  heir  "  (if  he  shall  accept  it 
in  payment  of  amount  due  him),  "  and  the  estate 
shall  then  be  finally  settled,"  applies  onlpr  to 
adults.  A  guardian  can  not  accept  Bucb  claims, 
and  if  he  does  so,  he  takes  them  at  his  own  risk. 
Beseher  v.  State,  63-302,  '78. 

16779.  The  grantor,  while  insane,  can  not 
disaffirm,  or  affirm  liis  conveyance,  hts  gnar> 
dian  has  the  power.  Nichole  v.  numas,  68- 
42,  '76.   Cf.  Mvssetman  v.  Cravens,  47-1,  '74. 

16780.  When  a  ward  after  becoming  of 
age  ratifies  act  of  his  guardian,  with  a  full 
iioowledge  of  facts,  he  makes  acts  of  his  guar- 


dian his  own,  as  if  he  had  done  them  himadi 
Tyner  v.  HamUtont  51-259,  75. 

16781.  When  award,  after  his  majority, -re- 
leases any  of  sureties  on  bond  of  his  guardita, 
he  thereby  releases  all.  Id. 

16782.  Review  of  partition.  8ec.29ofactof 
May  20,  '52,  (2  R.  S.  '76,  p.  350;  r.  B.  S.,  '81, 1209), 
contains  the  only  authority  for  maintenance ol a 
suit  for  review  of  proceediugs  in  a  former  action 
for  partition  of  lands^  and  an  infant  during  bii 
minority,  a  defendant  in  a  partition  suit  of  undi, 
can  not  have  or  maintain  any  action  for  review 
of  proceedings  in  former  partition  suit.  N« 
can  his  guaraian  maintain  sneh  proceedligs 
for  him.   Bundy  v.  Bali,  60-177,  '77. 

16788.  Whatever  a  minor,  if  of  lawful  tigt, 
might  personally  do,  in  an  action  for  partition 
of  lands  in  which  he  may  have  an  interest,  guar 
dian  of  such  minor,  as  such  guardian,  might 
lawfully  do  therein,  for  and  on  behalf  of  nil 
ward,  without  presence  of  said  ward,  as  a  party 
to  such  action.  Bvndy,  Gvardicm^  t.  Batt,  ¥h 
177, 17 ;  Sdtee  T,  MeQiaiken,  59-269,  77. 

UI.  DaUes  ana  IJabilittes  ofGnardiaL 

16784.  In  a  suit  against  a  guardian  on  i 
contract  made  by  him  for  benefit  of  his  wari 
renne  ani  jnrlMtction  of  aetiOB  is  regnhtei 

by  his  residence  and  not  that  of  his  ward's  or 
eatote.    Lemt  v.  Edv?ards,  44-333,  '73. 

16785.  An  order  of  P.  C.  to  a  guardian  t* 
inTest  money  of  his  wards,  without  defininf 
amount,  in  completion  of  an  unfinished  dbUll- 
ery,  according  to  their  interests  therein,  wu 
held  to  justify  a  reasonably  prudent  ezpendi- 
tion  for  purpose.    P&weU  v.  North,  8-392,  "^52. 

16786.  Ine  money  of  wards  being  in  hand* 
of  their  father's  administrator,  latter,  andcr  di- 
rection of  guardian,  made  expenditures  of  moner 
in  completion  of  distillery,  ffeld;  adminis- 
trator was  entitled  to  a  credit,  upon  settlement 
of  estate,  so  far  as  his  expenditures  were  made 
with  reasonable  care  and  judgment.  Id. 

16787.  Suit  by  A,  guanlian  of  B,  against  C, 
a  former  guardian,  to  foreclose amortgage^vn 
by  latter  to  secure  trust  funds  in  his  hands,  tad 
unaccounted  for  at  time  of  his  removal.  Mort- 
gage recited  that  certain  notes  had  been  trant' 
ferred  by  C  to  A,  and  contained  an  express  cov- 
enant by  C  to  pay  money  within  two  years,  ii 
same  should  not  sooner  be  made  out  of  nota 
referred  to.  C  answered  that  notes  described  in 
mortgage  were  taken  by  him  for  money  belong- 
ing to  said  trust,  and  loaned  bv  bim  as  gnardian, 
etc. ;  that  at  time  of  giving  ot  said  noteS  pariio 
were  solvent,  etc.  Ildd  ;  as  C  had,  by  mortgtj^ 
acknowledged  his  liability  and  promised  to  par 
money,  he  could  not  go  behind  mortgage  for 
purpose  of  testing  his  liability.  Held;  A  w« 
not  bound  to  pursue  his  remedy  on  notes  as- 
signed to  him  before  resorting  to  mortgage- 
(f Haver  v.  Skidler,  26-278,  '66. 

16788.  Where  a  guardian  InTests  BOnej  « 
his  ward  in  lands,  and  takes  deed  in  his  om 
name,  ward's  claims  against  estate  of  deceased 
guardian  is  a  lien  on  land,  and  takes  precedence 
of  all  others,  v.  Braman,  1  Blf.  644,  'SS. 

16789.  In  cases  of  delinquency  and  neglect 
on  part  of  guardian,  conrts  Will  presume  ia 
faror  of  ward,  and  against  guardian.  J«wim^ 
V.  Kee,  5-257,  '54. 

16790.  The  administrator  of  a  guatdiis 
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-WM  sued  in  chancery  hy  administrator  of  a 
irard,  for  money  received  by  guardian  from  ad- 
ministrator of  ward's  fother,  as  part  of  ward's 
-distributive  share  of  his  father's  estate;  and  it 
appeared  that  guardian  had  given  receipts  for 
money  thus  received.  Heid;  demand  was  not 
'barred  by  statute  of  limitations  on  account  of 
the  natnreof  the  trust.  Held;  decree  for  com- 
plainant shonld  be  i^ainst  goods  of  intestate, 
and  not  de  bonis  prtmiu.  Ravmond  v.  iSmonaon, 
-4Blf.77,  '35. 

16791.  A  guardian  has  not  a  vested  right  to 
be  governed,  in  relation  to  time  of  filing  of 
inventoriee,  by  statute  in  force  when  he  was 
sworn ;  bat  he  must  comply  with  any  changes 
made  bv  subsequent  statutes.  Sec.  9,  p.  324, 
S  B.  a  '52  (R.  S.  '81,  2521),  defining  time  within 
which  a  guardian  shall  file  inventories,  and 
conset^uence  of  neglect,  is  applicable  to  all 
'^ardians,  whether  appointed  oefore  or  since 
its  publication.   Market  v.  Philtips,  5-510,  'M. 

16792.  In  an  action  against  guardian  to  re- 
cover for  value  of  services  of  plaintiff  in  sup- 
porting ward,  court  found  that  guardian  had 
means  Delong^ng  to  ward,  sufficient  to  pay  plain- 
tifT's  claim ;  that  a  contract  was  made  by  plain- 
tiff with  a  former  gnardian,  then  plaintiff's  hus- 
band ;  that  the  husband  had  absconded ;  that 
proper  court,  in  proper  proceeding,  had  author- 
ized her  to  sue  for,  and  collect  all  claims  due  her 
husband  ;  and  that  certain  services,  of  a  certain 
value,  had  been  rendered  as  alleged  by  plaintiff 
under  such  contract  ifeM;  as  a  conclusion  of 
law,  plaintiff  is  entitled  to  recover.  Roeker  v. 
Baoker,  60-550,  78. 

16798.  Where  guardian  had  died,  and  noth- 
ing had  come  into  hands  of  his  administrator 
which  could  be  identified  as  part  of  ward's  es- 
tate, remedy  of  ward  becomes  simply  that  of  a 
general  creditor  for  balance  in  guardian's  bands 
unaccounted  for.  Commingling  of  estateof  ward 
with  his  own  money,  or  other  dispostion  of  such 
estate,  by  which  its  identit;^  is  destroyed,  is  a 
conversion  for  which  guardian  is  liable  on  his 
bond,  for  amount  so  converted.  It  is  error  to 
-Older  administrator  to  pay  into  court  a  definite 
sum  without  regard  to  condition  of  estate  and 
rights  of  creditors  of  estate.  Such  an  order  is 
-one  from  which  an  appeal  may  be  taken.  Coveu 
v-Aef,  68-391,  '78. 

16794*  An  order  of  court  against  a  guardian 
to  pay  certain  taxes,  without  any  notice  to  him, 
b  void.    JUbrftn  v.  BeaOey,  49-280,  '74. 

16795*  Upon  failure  of  a  guardian  to  comply 
nith  such  order,  it  is  error  to  issue  a  citation  to 
him  to  appear  instanter  and  render  an  account. 

16796*  A  guardian  Ig  not  liable  for  the 
ttaiidg  of  his  ward  loaned  out  and  nncoUect- 
ed,  unless  it  was  was  uncollected  or  lost  through 
his  nurligence.  Anders  v. 'SKtie,  49-228,  74. 

16797.  Stepftither*  W  married  a  widow 
who  had  a  child  by  a  former  husband.  He  took 
child  into  his  family  without  any  contract  with 
gnarUian  for  compensation  for  board,  clothing, 
care,  etc.  Held;  v/  could  not  maintain  an  ac- 
tion against  guardian  for  boarding,  clothing, 
and  schooling  the  child,  notwithstanaing  latter 
had  a  separate  estate.  WeiMer  v.  Wadsworth, 
44-283,  73. 

,  16798*  The  guardian,  as  such,  of  estate  of  an 
insane  person  Is  IkUe  for  the  Mmmejs*  fMS 
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incurred  in  adjudication.  Brownlee  t.  SwiittT, 
49-221,  74. 

16799*  Same  duties  are  required  of,  and  same 
powers  granted  to,  guardians  of  persons  of  un- 
sound mind  as  are  required  of  and  granted  to 
guardians  of  minors,  so  far  as  same  may  be  ap- 
plicable. (2  B.  S.  76,  p.  600,  section  8:  v.  R. 
S.  '81,  2551.)  ^umpA  v.  GWdfans&tu  IVe^er, 
58-472,  '77. 

16800*  It  Is  duty  of  a  ^ardlan  to  keep  his 
ward's  money  safely,  and  at  interest  when  he 
can ;  and  if  he  fails  to  invest  such  money  profit- 
ably, when  he  can  do  so,  he  must  be  charged 
with  interest  thereon.  Id. 

IT*  Settlements;  Reports;  Aeeonntbt;, ete. 

16801.  After  marriage  of  a  female  ward,  and 
maturity  of  her  claim  lor  a  settlement  which 
followed  her  marriage,  fiduciary  relation  of 

fuardian  ceases,  and  he  becomes  thereafter  a 
ebtor  simply  for  balance  remaining  in  bis 
hands  not  previously  accounted  for.  apieer  t. 
ifoabFwn,  72-120,  '80. 

16802>  If  an  infant  female  marry,  and  her 
husband  is  of  legal  age,  her  former  guardian 
wilt  be  required  to  account.  KidvmY.  State, 
45-27,  73. 

16808.  Rule  is,  where  guardianship  exists 
until  ward  is  of  full  age,  ward  can  not  require 
guardian  to  account  during  his  minority,  but  he 
may  do  so  in  court  of  chancery,  if  necessary. 
Peck  V.  Braman,  1  Blf.  544,  '28. 

16804.  An  infant,  after  his  guardian's  death 
may  compel  a  settlement  of  nts  neeonnts  as, 
if  he  were  of  age,  the  guardian's  tmst  being 
personal  and  terminating  at  his  death.  In  case 
of  guardianship  general  rule  is,  that  ward  must 
be  of  age  before  he  can  require  his  guardian  to 
account,  yet,  in  chanceiT,  a  ward  may  during 
minority,  call  such  guarclian  to  account,  if  any- 
thing should  occur  which  makes  it  necessary. 
Guardianship  of  minors,  and  adjustmentof  their 
accounts,  form  a  branch  of  chancery  jurisdic- 
tion.   Peek  V.  Braman,  2  Blf.  141,  '28, 

16805.  Gnflrdtanshlp  terminates  at  ward's 
majority,  and  guardian  must "  fully  account  for 
'and  pay  over'  to  ward  "all  estate  of  ward  re- 
maining in  his  hands."  On  failure  to  do  so,  ward 
may  sue  him  immediately  on  bond,  without  hav- 
ing him  removed.  Stro*^  v.  ^aU,  70-496,  '80. 

16806.  An  Infiint  ward,  when  married  to 
an  adult,  may  receive  her  estate  from  her  guar- 
dian, and  also  her  share  of  her  father's  estate, 
with  assent  of  her  husband.  State  t.  Joat,  46- 
235, 74. 

16807.  If  both  are  infants,  she  can  not  re- 
ceive, and  payment,  then  made  to  her,  will  not 
dischai^  guardian.  Id. 

16808.  If  such  payments  were  made  to  in- 
fant wards,  whose  husband  was  also  an  infant, 
wife  may  maintain  a  suit  to  recover  same,  and 
an  accounting  against  guardian,  without  ten- 
dering back  money  received.  Id. 

16809*  The  guardianship  of  guardian  of  his 
ward,  terminates  with  the  death  of  the  ward, 
2  R.  S.  '76,  p.  601,  sec.  9.  {v.  R.  8.  '81,  2562.) 
Stumnh  v.  Guard.  o/Pfeiger,  68-472,  '77. 

16810*  It  is  duty  of  guardian,  on  death  of 
his  ward,  fkill j  to  account  for  and  pay  over  to 
proper  person  all  of  estate  of  ward.  The  only 
remedy  against  guardian,  is  by  action  against 
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him  personally,  or  against  his  snreties.  Extra- 
ordinary remedy,  as  a  contempt  of  coart  for  fail- 
are  to  pay  over,  giren  by  section  161  of  dece- 
dents' estate  act  (B.  S.  '81,  2255),  is  not  appli- 
cable to  case  of  ^uardianB.  Id. 

16811.  The  infant  wife  may  la^fnllv  ac- 
count and  make  a  valid  settlement  with  her 

euardian,  and  Bhe  may  lawfully  authorise  her 
usband  to  do  for  her  and  in  her  behalf.  Pay- 
ments made  to  husband  of  infant  by  her 
gnardian,  with  her  knowledge  and  direction, 
are  valid  and  binding.  Haina  r.  Slate,  60-41, 
77. 

16812.  A  payment  made  by  a  guardian  to 
husband  of  hia  ward,  with  her  assent  and  by  her 
direction,  is  good  as  to  her.  It  is,  in  substance 
a  payment  to  her.   Slaie  v.  JoeO,  46-235,  '74. 

16818.  Exceptions  to  a  report  that  guar- 
dian had  charged  himself  with  6  instead  of  10 
per  cent,  interest.  There  was  no  avermedt 
showing  why  guardian  should  account  for  more. 
Held;  an  issue  of  law  was  tendered  upon  facts 
stated  in  report,  and  could  not  be  snhject  to  de- 
murrer.   Glidewell  v.  Snyder,  72-528,  '80. 

16814.  Such  report,  after  it  has  been  ajt- 
proved  by  court,  will  be  deemed  as  prima  facie 
correct  Id. 

16815.  When  a  gnardian  makes  a  report 
of  his  management  of  his  ward's  estate,  and 
court  makes  an  order  in  regard  thereto,  to  which 
he  at  time  did  not  object  or  except,  he  is  in  no 
eondition  to  complain  of  such  order  in  supreme 
court  on  appeal.  Error  is  not  saved.  SbamA 
T.  Guard.  ofjPfeiffisr,  58-472,  '77. 

16816.  A  report  by  a  guardian,  allied  to 
have  been  a  flnal  settlementf  prepared,  verified 
and  filed  in  court,  if  not  approved  and  confirm- 
ed, does  not  become  a  part  of  files  of  court  in  a 
proner  or  leval  sense  and  can  not  be  competent 
eriaence  in  favor  of  maker  of  report  iJa^  y. 
SMe,  68-104,  '79 ;  Beedle  v.  StaUs,  62-26,  '78. 

16817.  Current  settlements  prior  to  final 
settlement,  made  by  guardian  with  probate 
court,  are  not  conclusive  in  a  suit  upon  bis 
bond,  charging  mistake,  neglu^ce,  waste,  and 
loss  to  trust  estate  thereby.  &adter  t.  Stale,  6S- 
302, '78. 

16818>  Evidence  is  admissible  toshowincor* 
rectnets  in  Teachers  in  such  current  settlements. 
Id, 

16819.  Beport  of  guardian  may  be  attacked 
collaterally  in  action  on  bond.  Cogswellv.  Stale, 
65-1,  '78;  ioimyv.  State,  64-421, '78. 

16820.  A  receipt  by  a  ward  after  becoming 
of  in  which  he  acknowledges  that  he  has 
received  from  hia  guardian  a  sum  "in  full  of 
all  demands"  on  account  of  such  trust,  la  not 
conclusive  evidence  of  settlement,  and  may  be 
explained  or  contradicted  by  parol.  BeedU  v. 
StaU,  62-26,  '78. 

16821.  An  order  of  final  settlement  of  guar^ 
dianahip,  to  constitute  such  a  final  judgment  as 
will,  under  sec.  550,  code,  authorize  appeal  to 
8.  C,  must  fully  diacharge  guardian  from  his 
trust  AngeBinc  v.  Ward,  66h160,  '79.  (v.  R.  S. 
'81.  632.) 

16822.  Can  not  settle  with  ward.  A,afemale 
child  of  9  years,  who  was  domiciled  in  Ohio, 
and  whose  parents  were  dead,  was,  against  will 
of  her  guardian  there,  brought  into  this  state 
by  B,  who  procured  himself  here  to  be  appointed 
her  guardian  ;  age  of  majority  of  a  female  being 
18  in  Ohio,  and  21  here.  A  continued  in  thia 
state  until  she  was  18,  and  then  made  choice  of 


it  as  her  permanent  home.  Said  B,  after  his 
said  ward  became  domiciled  here  as  aforesaid, 
and  before  she  was  21,  was  instrumeDtal  in  sale 
of  her  real  estate  in  Ohio,  proceeds  of  which  he- 
received  and  brought  into  this  state.  Hdd  ;  he 
was  chargeable,  as  guardian,  for  said  proceeds; 
and  his  payment  of  them  to  her  before  she  wa» 
21  would  not  excuse  him  from  accounting  here 
for  same  to  proper  authority.  .Husfdnd  v.  Kvmm, 
8  Bif.  345,  '47. 

16823.  A  guardian  may  Inrest  flie  ■Kaey 

of  his  ward  in  real  estate,  undn-  an  order  of 
proper  court   Skerry  v.  <Siuu6erry,  ft-32(^  '52. 

16824.  If  he  converts  it  into  real  ertate  with> 
out  snch  an  order,  he  may  be  liable  to  answer 
for  any  loss  that  may  follow,  and  ward  will 
have  tne  option,  when  he  arrires  at  ftill  a^ 
to  accept  the  real  estate,  or  to  refkise  it,  con- 
vey it  to  his  guardian,  and  require  purchase- 
money  and  interest  If  he  accepts  real  estate 
with  a  full  knowledge  of  all  facta,  and  withoot 
fraud  on  part  of  guardian,  be  wHI  be  bou4  by 
the  acceptanee.  Id, 

16825.  Contracts.  Ward  may,  on  arriving 
at  full  age,  purchase  property  from  his  late 
guardian ;  and  although  such  a  purchase  will 
be  closely  acrutinized  by  court  of  eqni^,  yet,  if 
fairly  made,  it  will  stand.  Id. 

16826.  A  guardian  contracted  with  his  ward,, 
two  yeatB  b^ore  latter  arrived  at  fall  age,  t» 
sell  to  him  a  tract  of  land  for  a  sum  agreed  upon. 
Ward  went  into  possession  and  remained  there 
till  he  attained  nis  majority,  and  hence  fcnew 
location,  quality  and  vadue  of  land.  With  this 
knowledge,  and  without,  so  far  as  appeared, 
any  undue  influence  on  part  of  guardian,  he  sc* 
cepted  a  deed  for  land  after  he  became  of  full 
age,  and  subsequently  retained  poesessitm  and 
use  of  it  for  fifteen  months  without  objeeticHi. 
Hdd;  ward  could  not  have  sale  set  laide  and 
compel  guardian  to  acconnt  for  purcbase-money. 
Id. 

16827.  Each  ward  is  entitled  to  only  \as. 
eqnal  share  of  whole  estate,  and  in  estimat- 
ing such  share,  amount  received  from  a  former 
guardian  ahoutd  be  ascertained  and  considered- 
CbftuTB  V.  Slait,  47-310,  74. 

16828.  A  flnalMttlement  between  guardian 
and  ward,  unless  revoked,  reopened,  or  a|wealed 
from,  is  conclusive  between  parties,  iraundv. 
StaU,  48-391,  '74. 

16828.  It  may  be  set  aside  in  a  direct  pro- 
^din^only.   ABmaT.BnrtfA,  47-08, 74.  GL 

16880.  The  settlement,  by  the  gnardian 

with  court,  of  the  estate  of  ward,  does  not  include 
auch  matters  as  may  be  dne  nom  gaardian  t» 
ward  for  aervices  and  other  penonal  eonttacla. 
Vmkty.  Beard,  58-610,_'77. 

168S1.  Statute  of  umitations^  in  regard  to 
matters  not  properly  included  in  such  settle- 
ment, does  not  run  from  time  of  sach  settle- 
ment. Id. 

16882.  Where  a  legacy  in  hands  of  gnard- 
ian of  a  married  woman  was  used  by  him  to 
purchase  land,  and  deed  was  finade  to  ner  hus- 
band, with  verbal  agreement  tbnt  said  land  was 
purchased  for  wife.  Hdd;  (Haana,  J.,  dis- 
senting), purchase-money  was  not  separate 
property  of  wife,  and  there,  was,  eonseqaentlyt 
no  resulting  trust  in  her  favor.  JfilbrT.  Sbm- 
hum,  14-6V59. 

16833.  The  court  can  not  refuse  a  gntl^ 
dian*s  claim  for  serrlees,  because  he  does  not 
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show  that  he  hu  not  used  money  in  his  hands. 
NetUetat,  Quardiany  £^  Awe,  10-352,  '58. 

1<(884*  Arpnaraian  muj  discreetly  allow 

and  pay  his  female  ward  "pin  money  "  for  per- 
sonal expenses,  and  have  credit  for  same  in  his 
settlement,  unless  he  abused  the  discreUon. 
Kamm  V.  Vale,  56-542,  77. 

16835.  An  average  payment  of  twenty-eight 
dollars  a  year  to  a  wanl  between  ages  of  eleren 
and  eighteen  years  is  no  abuse.  /(C 

T.  tioardiaa's  Bond. 

1688ft*  Until  removal  of  a  guardian  from 
his  trust,  statute  does  not  authorize  a  suit  by 
hia  infant  wards  on  his  bond,  for  recovery  of 
money  in  his  hands.  Ely  v.  Hawkina,  15-230,  '60. 

16s87*  But,  perhaps,  may  for  failure  to  re- 
port and  account.  Id.   (v.  R.  S.  '81,  2521.) 

16898.  A.  eovplalnt,  la  an  action  on  a 
^nardlui'g  bond,  alleged  "that  there  came 
into  the  hands  of  such  guardian,  on  the,  etc. 
three  notes,  of  the  value  of,  etc.,  that  be  con- 
verted the  said  assets  to  his  own  use  and  benefit 
Held;  complaint  bad.  It  did  not  aver  notes 
due.  He  could  not  collect  them  before  maturity 
in  order  to  account.  If  he  sold  notes  and  con- 
verted proceeds,  facts  should  have  been  alleged. 
KidwdT V.  State,  45-27,  '73. 

16880.  Action  by  state  ex  rel.  A,  as  guar- 
dian, and  B  on  bond,  a^inst  defaulting  guar- 
dian and  sureties.  Complaint  alleged  that  defend- 
ants had  duly  executed  said  bond ;  that  princi- 
pal had  dul^  qualified  as  guardian  of  C  and  D, 
and  had  received  mone^  belonging  to  said  wards ; 
that  D  had  died  leaving  B  and  C  only  heirs; 
that  principal  at  time  of  D's  death  had  con- 
verted money  of  D  to  his  own  use  and  had  been 
removed  from  his  trust,  and  A  appointed  guar- 
dian of  C  in  his  stead ;  and  that  such  principal 
had  failed  to  pay  over  an^  of  D's  estate  to  re- 
lators oT  to  any  one  authorued  to  receive  same. 
ifdd,-safficient,.on  demurrer.  IbUs  v.  ^Std^^  65- 
273,  79. 

16840.  A  complaint,  to  enforce  a  ^ardian's 
bond,  allied  that  guardian  with  his  sureties 
executed  bond,  and  a  sale  by  guardian  under 
order  of  court,  of  several  parcels  of  realty.  Fol- 
lowipg  breaches  were  assigned:  "That  the 
guanlian  had  failed  to  account  for  the  money 
arising  from  said  sale,  according  to  law,"  and, 

that  he  had  converted  the  same  to  his  own 
use."  Held;  averments  were  sufficient,  as  it  will 
be  presumed  (1)  court  approved  bond,  (2)  that 
property  was  appraised.  Held;  conversion  was 
BufEciently  averred.    Shook  v.  ^te  58-403,  76. 

16841.  In  an  action  on  a  guardian's  bond, 
for  the  sale  of  realty,  complaint  need  not  all^ 
that  report  of  salewas  approved  by  court  Hnd- 
sm  V.  J^ote,  54-378,  76. 

16842.  Nor  should  it  aver  a  demand  for 
money  when  it  allies  that  guardian  bad  re- 
signed his  trust,  or  was  removed.  Id,  Shook  v. 
Staie,  mwa. 

16848.  Nor  in  such  a  case  should  it  allege  a 
demand  of  his  suretv,  or  the  heirs  of  his  surety. 
Vorn  V.  Skde,  47-^,  '74 ;  Shook  v.  Suae,  wpra, 

16844.  The  saretiesofa  guardian  bare  the 
right  to  plead,  by  way  of  setoff,  an  indebted- 
ness to  guardian  by  ward,  in  an  action  on  bond. 
Myen  v._State,  4&-160,  73, 

16845.  The  expenditures  properly  made  in 
maintenance  of  ward  may  be  allowed  in  favor  of 


fuardian  in  a  suit  on  his  bond.  .Slate  v.  Qark^ 
6-97,  '61. 

16646.  An  answer  by  way  of  set-off,  alleging 
in  such  an  action  that  ^ardian,  also  father,  wa» 
poor  and  in  very  indigent  circumstances,  and 
was  compelled  to  and  did  use  money  of  wards- 
in  their  support ;  that  he  wrongfully  refused  to- 
claim  any  allowance  for  such  support  in  his  re- 
ports, and  allows  his  children  to  demand  pay* 
ment  a  second  time  from  his  sureties,  is  bad.  It 
does  not  show  that  wards'  money  should  hav» 
been  so  expended.   Myen  v.  State,  supra. 

16847.  A  goardian  and  bis  snretles  are  lia- 
ble for  moneys  paid  to  clerk  of  jconrt,  and  con- 
verted to  his  own  use,  though  payment  was  made 
upon  an  order  of  court.  There  is  no  statute 
authorizing  a  court  to  make  such  order.  Stale 
V.  Fleming,  46-206,  '74. 

16848.  The  estate  of  a  snrety  on  a  gnard- 
lan'g  bond  Is  liable  for  default  of  guardian 
which  occurred  after  death  of  surety.  Torts  v. 
Staie,  47-345,  '74. 

16849.  The  heirs  of  such  surety  are  liable 
for  such  default  which  occurred  after  final  set- 
tlement of  estate  of  surety,  in  an  action  brought 
b^  ward  within  one  year  after  removal  of  disa- 
bility, or  by  hia  new  guardian  before  such  time. 
Id, 

16850.  8uch  ward  is  a  creditor  of  estate 
within  sec.  178  of  decedents'  act.  Id.  (v.  R  S. 
'81,  2442.) 

16851.  Where  a  guardian,  having  gtven 
additional  bond  in  application  to  sell  real  e» 
tate  of  his  ward  under  sec.  18,  2  G.  A  H.  671. 
|R.  S.  '81,  2532),  produced  proceeds  of  such  sale 
in  court,  and  afterwards  withdrew  same  by  or- 
der of  court,  such  production  was  not  a  discharge 
of  bond.   -SSlatev.SWe,  21-207, '63. 

16858.  For  guardian  is  proper  custodian  of 
moneys  arising  from  sale  oi  ward's  real  estate. 
Id. 

16858.  And  such  bond  is  an  independent  un- 
dertaking, and  suit  may  be  brongnt  upon  it 
whenever  broken,  without  first  resorting  to  or- 
iginal bond.  Id. 

16854.  Though  under  B.  S.  '31,  such  addi- 
tional bond  was  not  a  primary  security,  and  no> 
suit  could  be  maintained  thereon  until  penalty 
of  orinnal  bond  was  exhausted.  Saben  T.  SosBy 
16-l»,'60. 

16855.  For  under  that  statute,  it  was  in  dis-- 
cretion  of  court  to  require  additional  bond.  Sat- 
yer  v.  Statx,  5-202,  '64. 

16856.  But  under  sec.  18,  2  G.  &  H.  671,  w 
pra,  there  lb  no  euch  discretion,  but  such  bond 
mvM  be  given.    State  v.  Steele,  supra. 

16857*  Action  on  a  bond  of  a  defaulting- 
guardian  be  broof^t  on  relationship  of  his. 
successor.   Bladew^Y.  aiaU,  26-204,  '66. 

16858.  Where  a  ward  after  beeomlnip  of 
ace  contracted  with  gnardlan*  without  knowl- 
edge or  consent  of  surety,  that  on  payment  of  10- 
per  cent,  of  amount  due  he  would  extend  pay- 
ment of  balance  for  ninety  days,  guardian  at 
heeinning  being  able  to  pay,  but  at  expiration 
bemg  insolvent  Heid;  such  contract  was  void 
for  want  of  a  sufficient  consideration,  and  ward 
was  not  bound.   Dw^om  t.  ^ate,  44r-67,  '73. 

16859.  It  is  not  necessary,  in  order  to  main- 
tain an  action  against  surety  on  a  guardian's 
bond,  tliat  a  judgment  should  first  nave  been 
obtained  against  guardian,  ^ate  v.  Uaxkback, 
7-«34,  '86;  State  v.  SrangCt  1-538,  '49.  (Over- 
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ruling  Hunt  v.  White,  1-105,  '48 ;  Eaton  v.  Bene- 
field,  2  Blf.  52.)    Cf.  81-444;  16-97. 

ltt$60.  The  original  bond  ^iven  by  a  guar- 
dian wa»,  by  R.  S."38,  only  designed  to  secure 
faithful  appropriation  and  inTestment  of  per- 
Bonal  estate  of  ward,  including  rents  of  teal  es- 
tate, and,  sureties  were  not  responsible  for  ac- 
counting for,  or  application  of,  purchase-money 
of  real  estate  sold  Dy  order  of  court,  without  an 
additional  bond.    Wanmck  v.  State,  5-350,  '54. 

16801.  A  mother  died  intestate,  leaving  per- 
sonal property.  No  letters  of  administration 
were  tasen  out.  Guardian  of  her  children  took 
possession  of  her  property,  and  realised  from  it. 
Held;  sureties  on  his  bond  were  responsible  for 
faithful  application  of  such  money.  Id. 

16862.  Debt  on  ^rdiftu'g  bond,  dated  Feb. 
13,  '53.  Breach  that  guardian  had  received 
large  sums,  property  of  nis  wards,  which  he  had 
converted  to  his  own  use,  of  which  relator  was 
entitled  to  one-sixth;  that  he  had  not  accounted 
therefor  to  relator,  nor  to  probate  court,  and 
had  left  state  and  gone  to  parts  unknown,  so  de- 
mand^MJuld  not  be  made,  and  that  relator  was 
21  years  of  age.  Process  served  on  only  one  of 
defendants,  who  was  a  surety.  Answer  by  him  : 
1.  That  cause  of  action  did  not  accrue  within 
three  years.  2.  That  guardian  had  not  been 
called  on  to  account.  3.  That  he  had  complied 
with  all  orders  of  probate  court,  as  guardian. 
4.  That  on  Feb.  13,^44,  he  rendered  to  probate 
court  a  just  and  true  account  of  bis  guardian- 
ship, in  discharge  of  his  trust.  S.  That  relator 
baa  made  no  demand  upon  guardian  for  account 
and  settlement  Hela;  demarrers  to  several 
ga^^a|^  correctly  sustained.  Hvg&rd  v.  Staie, 

16868.  Complaint  alleged  that  A  was  ap- 
pointed guardian  of  certain  minoiv,  and  plaintiff 
became  surety  ;  that  A  received  money  as  guar- 
dian and  subsequently  purchased  real  estate  from 
B  and  received  a  deed  for  same,  which  was  not 
recorded ;  that  thereafter  becoming  ^atly  in- 
volved in  debt,  and  not  having  sufficient  means 
to  pay  same,  he  destroyed  deed,  and  induced 
said  B  to  execute  a  new  deed  to  infant  son  of  A, 
for  the  express  purpose  of  wronging,  cheatinir 
and  defrauding  hiB  creditors,  of  whom  plaintiff 
was  one,  out  of  their  just  rights,  and  preventinr 
sale  of  said  property  to  pay  his  debts ;  that  deed 
to  minor  son  of  A  was  wiUiout  valuable  consid- 
eration ;  that  A  had  left  state  without  paying 
bisdebto  or  paying  over  or  accounting  for  money 
received  as  guardian,  and  still  remained  absent ; 
that  plaintiff,  to  avoid  suit  on  bond  as  surety, 
paid  sum  due  to  wards,  they  being  of  age,  which 
sum  had  not  been  repaid,  but  remained  due; 

Srayer  to  subject  land  to  sale  to  pay  said  in- 
ebtedness.  ileld;  complaint  was  not  sufficient, 
even  admitting  that  deed  conveyed  title  to  in- 
fant, as  necessity  for  sale  of  the  land  was  not 
shown  by  an  alle^tion  of  want  of  other  prop- 
erty in  A  to  satisfy  debt  Bough  t.  BUa,  8o- 
524,71. 

16864.  If  a  declaration  In  debt  on  a  guard- 

lan*9  bond  assign  specific  branches,  a  plea  that 
defendant  had  faitniully  discharged  duties  of 
his  guardianship  is,  bad ;  so  also  is  a  plea  that 
defendant  was  not  guilty  of  alleged  breaches. 
OotUnoham  v.  -SSSote,  7  Blf.  405,  '45. 

16865.  Declaration  in  such  suit  alleged  that 
defendant  had  failed  to  pa^  over  certain  money 
to  his  ward  after  he  had  arrived  at  full  age.  ifeU/ 
plea  that  defendant  had  loit  the  money,  etc., 


shonld  show  loan  was  authorized  by  an  order  of 
P.O.  Id. 

16866.  Complaint  alleged  tha't  defendant 
"  held  in  his  hands,  as  guardian,  the  said  sum  of 
$1,200,  belonging  to  plaintiffs,  as  the  proceeds 
arising  from  the  sale  of  their  said  land.  Htti; 
though  not  very  certain,  complaint  Vas  sufficient 
to  show  that  defendant  bad  never  accounted  to 
any  court,  or  to  relators.  Davit  v.  State,  68-104, 
'79. 

16867.  Uncertainty  of  the  breach  alleged 

Is  reached  by  nrotion  to  make  more  certain,  and 
not  by  demurrer.  Id. 

16868.  Where  a  guardian  had  taken  a  note 
in  payment  of  a  claim  due  ward's  estate,  and 
where  he  was  not  charged  with  having  n^i- 
gently  or  improperly  accepted  such  note,  which 
would  not,  and  did  not,  mature  till  after  ward 
had  arrived  at  full  age,  and  after  final  settlement 
of  estate,  it  was  error  to  chai^  guardian,  in 
an  action  on  his  bond,  with  amount  of  such  un- 
collected note.    Bipes  v.  Slate,  60-403,  '79. 

16869.  Guardian's  bond,  executed  as  re- 
quired by  law,  to  provide  for  sale  of  realty  of 
ward,  is  not  vlttated  hj  a  snbseqaest  order  «f 
the  court,  altoing  terms  of  sale  without  knowl- 
edge or  consent  of  surety.  Sleveiimm  v.  SkOe, 
69-257,  '79. 

1 6870.  Defects  cured  by  statute.  Action 
against  A  and  B,  on  joint  guardian's  bond,  for 
sale  of  their  wards'  land.  Complaint  showed 
that  they  were  separate  guardians  of  separate 
wards,  who  owned  land  as  tenants  In  common; 
that  guardians  had  jointly  petitioned,  and  hi^ 
obtained,  order  for  sale  of  their  respective  wardi^ 
land ;  that  A  had  sold  his  wards*  land  accord- 
ingly, received  purchase-money,  failed  to  ac- 
count, convertea  the  money  to  his  own  use,  and 
had  been  removed ;  that,  before  commencement 
of  suit,  relator  had  arrived  at  fiuU  age;  also, 
that  recital  in  bond  that  A  and  B  were  joint 

Kardians  was  a  mistake.  Meidf  bond  slumld 
re^rded  as  seimrBte  bonds  of  A  and  B,  each 
contracting  for  himself  alone,  that  he  would 
faithfully  discharae  duties  of  his  trust,  in  re- 
gard to  sale  of  nis  own  wards*  land.  Held; 
complaint  stated  no  cause  of  action  against  B. 
Hela;  under  sec.  790,  code,  such  bond  was  legal- 
ized and  made  valid  as  against  A,  notwithstand- 
ing allfwed  mistake.  HwOnai  v.  Slate,  71-154, 
'80.   (».  B.  8. '81, 1221.) 

16871.  Bond,  in  such  case,  was  not  in  terms 
conditioned  "  for  the  faithful  parent,  and  ac- 
counting for,  of  all  moneys  arising  from  Bach 
sale,  according  to  law,"  as  required  by  sec.  18,  2 
B.  S.  '76,  595.  (R.  8.  '81,  2532.)  Held;  sec  5 
of  same  statute  (R.  S.  '81,  2516), gave  bondstme 
effect  as  if  it  had  contained  proper  conditioii. 
Stevetuon  v.  StaU,  69-257,  '79. 

16872*  In  all  actions  agninst  guardians  and 
their  sureties,  the  C.  C.  and  G.  P.  have  concar- 
rent  jurisdiction.  HoUvngtmrth  v.  Saie,  8-257, 
'56. 

16873.  Additional  bond,  given  by  guardian 
to  procure  order,  etc.,  to  sell  waras  land, 
though  conditioned  "merely  for  the  faithfal  dis- 
charge of  his  duties,"  is  valid  under  sec.  5  of 
act  relating  to  guardians  (2  R.  8.  '76,  588) ;  and, 
also,  under  sec.  790  (2  R.  a  '76,  311).  ^lewMM 
T.  Siaie,  71-52,  '80.    (t>.  R.  S.  '81,  2616,  1221.) 

16874.  Judgment  on  guardian's  bond,  for 
breach  of  official  duty,  must,  under  act  of  Dec 
21,  '58  (2  R.  S.  '76,  188,  note  5),  be  rendered  col- 
lectible without  rallsf.  Id.       B.  &  '81, 577.) 
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16875.  TaUdltT.  Wbere  guanlian  gives 
bond  to  procure  order  to  sell  his  ward's  land  at 
private  sale,  and  order  is  granted,  such  bond  is 
not  avoided  by  subsequent  order  chauging  sale 
to  public  sale.  Id. 

16$76*  Declaration  in  debt  on  a  guardian's 
bond  alleged  that  defendant  had  failed  to  pay 
over  certain  money  to  his  ward  after  he  had  ar- 
rived at  full  age.  Sdd;  a  plea  that  defendant 
had  lent  money,  etc.,  should  show  that  loan  was 
authorized  by  an  order  of  P.  C.  GMmgham  v. 
8tai€,  7  Blf.  406,  '45. 

Itt877.  It  is  no  defense  in  an  action  on  a 
guardian's  bond,  for  him  to  show  that  he  had 
paid  out  a  large  sum  to  remove  a  charge  or  lien 
OD  land  prior  to  his  conveyanc&^in  order  to 
make  title  of  his  vendee  good.  JSate  t.  CiarL 
88-138,  »67. 

16878.  If  guardian's  accounts  have  not  been 
so  kept  as  to  protect  him,  he  must  answer  to 
wards  severally,  at  proper  time,  for  amount  due 
them.  Other  wards  are  not  necessary  parties. 
BescAer  v.  State,  68-302,  '78. 

16879.  Such  action  will  lie  upon  bond  be- 
fore there  has  been  a  settlement  of  estate,  or 
guardian  has  been  removed.  Id. 

16880*  Where  an  action  against  guardian 
and  surety  on  bond^  surety  fails  to  object  to 
judgment  against  him  alone,  on  ground  that 

Enardian  has  not  appeared  and  answered  and 
EiB  not  been  defaulted,  he  can  not  afterward  ob- 
ject on  that  ground.  Cogmoeil  v.  State,  65-1,  '78. 

16881.  The  estate  of  a  deceased  surety  upon 
a  guardian's  bond  is  liable  for  default  ot  guar- 
dian, which  occurred  after  death  of  such  surety. 
CtooR  V.  State,  64-573,  78. 

16882.  Failure  of  guardian  to  loan  money 
realized  from  sale  of  ward's  real  estate,  conver* 
sion  of  such  money  by  him,  and  failure  to  ac- 
count therefor,  are  breaches  of  bond  executed  by 
him  to  procure  sale.    ChgaweU  v.  State,  65-1,  '78. 

16888.  Where  assets  converted  by  guardian 
are  proceeds  of  sale  of  ward's  real  estate,  action 
should  be  brought  on  additional  bond  executed 
to  procure  sale.   Lowry  v.  Slate,  64-421, 78. 

I6884*  But  if  surety  be  not  joined  as  defend- 
wL  guardian  is  liable  on  either  original  bond 
or  bond  to  procure  sale.  Beseher  v.  Stale,  66- 
302, '78. 

16885.  Demand.  Feb'y  6,  '78,  B,  as  guar- 
dian, presented  to  proper  court  his  account,  duly 
verified,  wherein  he  allowed  that  he  was  justly 
^argeable  with  a  certain  balance  belonging  to 
his  ward;  that  he  was  bankrupt,  and  had  been 
■o  adjudged  previous  month ;  whereupon  court 
chained  ttim  with  said  balance  and  interest, 
forthwith  removed  him  from  his  trust  and  re- 
quired him  to  pay  to  his  successor  in  said 
^st  said  balance.  In  leas  than  two  weeks  ac- 
tion was  commenced  on  his  bond  by  his  succes- 
sor, and  within  a  month  trial  was  had.  B 
pl(»ided  general  denial,  payment  and  other  spe- 
cial defenses.  Heid;  in  proof  of  such  facts,  and  in 
tfasence  of  any  proof  oi  payment,  juiy  were  jus- 
tified in  finding  that  B  had  failed  to  pa^  to  his 
nccessoT  said  balance,  etc.  Held;  plaintiff  need 
not  prove  either  a  demand  or  refusal  of  pay- 
ment of  said  balance.  Onw  of  proving  payment 
was  on  defendant.  Baldridge  v.  ^aie,  6fr-166,  '79. 

16886.  A  was  appointed  as  guardian  of  "minor 
heirs  of  Thomas  Hussey,  deceased,"  and  gave 
bond  with  surety.  Sureties  on  bond  are  liable 
for  mxnaey  received  by  him  from  other  sources, 


as  well  as  from  estate  of  T  H.  Smi  v.  SUsle,  5S- 
321,  '76. 

16887.  Guardian  is  liable  on  his  bond  for 
amount  of  note  received  by  htm,  instead  of 
munev  due  his  ward  from  administrator  of  es- 
tate from  which  money  was  due.  It  is  no  de- 
fense for  htm  to  show  that  note  was  worthless, 
especially  when  he  is  guilty  of  negligence  in  ac- 
cepting it  without  inquiry.  Beeehtr  v.  SUiie,  6ft- 
302,  '78. 

16888.  Guardian  may  be  sued  individually 
on  his  bond  (the  sureties  not  being  joined)  to 
account  for  moneys  received  from  sale  of  real 
estate.  To  him  it  makes  no  difference  which 
bond  he  is  sued  on.  He  was  liable  to  his  wards 
without  any  bond.  Id. 

16889.  CoHvei^Oll  by  a  guardian  of  pro- 
ceeds of  real  estate  sold,  works  a  forfeiture  only 
of  additional  bond  given  to  secure  such  pro- 
ceeds.   Lowm  V.  Stale,  64-421,  78.  Cf.  66-1. 

16890.  A  new  bond,  given  inplace  of  orig- 
inal bond,  is  prospective  only.  Jo. 

16891.  The  old  bondsmen  remain  liable  for 
prior  breaches,  and  are  released  only  from  subse- 
quent breaches.   State  v.  Page,  68-209,  '78. 

16892.  A  guardian  of  several  wards  gave 
bond  to  secure liis  trusts.  Each  ward  can  main* 
tain  action  thereon.  Judgment  rendered  in  fa- 
vor of  one  ward  can  not  oe  pleaded  in  bar  to 
another  suit  on  same  bond  by  another  ward,  or 
new  guardian,  who  was  not  a  party  to  foriner 
action.    Cotton,  v.  State,  64-673,  78. 

16893.  Guardian  is  liable  on  his  bond  for 
conversion  when  he  uses  money  of  his  ward  in 
his  own  business ;  also  when  he  sells,  barters  or 
assigns  away  property  (including  choees  in 
action)  of  warn,  lor  his  own  use.  Lamy  v. 
Slate,  64-421,  78.   Cf.  72-242. 

16894.  It  Is  the  duty  of  a  vnardian  to  loan 
or  otherwise  invest  money,  of  his  ward,  in  such 
a  way  as  to  keep  it  always  at  interest,  as  far  as 

firacticable,  and  to  use  due  care  in  making  such 
oans  or  investments.  He  is  answerable  for 
any  mismanagement  or  onanthorlzed  deid- 
Ings  with  trust  moneys  in  his  hands ;  and  any 
application  of  such  moneys  is  a  conversion  of 
tnem,  within  meaning  of  statute  relating  to 
guardians.  2  R.  S.  7^  p.  692,  sec.  13:  p.  540, 
sec.  162.  (v.  B.  8.  *81,  2527,  2458.)  StaU  v. 
Sanders,  62-662,  '78. 

16895.  It  is  duty  of  a  guardian  to  preservd 
the  identity  of  fund  under  his  control.  If  he 
destroys  fund,  he  renders  himself  responsible 
for  it  at  once ;  and  if  he  pays  away  money  as 
his  own,  trust  is  practically  at  an  end.  Id. 

16896.  The  Inrestaeit  in  his  own  business, 
or  in  business  of  others  in  which  he  has  an  in- 
terest, as  a  mere  business  investment  is  a  con- 
version, for  which  he  becomes  immediately  lia- 
ble on  his  bond  ;  and  solvency  of  a  new  bond 
with  a  new  surety,  is  both  an  irrelevant  and  im- 
material question,  so  far  as  concerns  liability  pf 
surety  in  original  bond,  for  money  so  invested. 
Id. 

16897.  A  guardian,  on  making  sale  of  his 
ward's  real  estate,  has  uo  right  to  receive  firom 

purchaser,  as  a  part  of  purchase-money,  his  own 
note  or  other  individual  obligation,  held  against 
hira  by  purchaser.    Bevi»  v.  Hefiin,  68-1^,  '78. 

16898.  Where  a  guardian  does  receive  such 
a  payment,  and  fails  to  account,  ward  may  main- 
tain an  action  against  purchaser,  either  for  pur- 
chase-money or  to  set  aside  sale.  Id. 
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16899.  SnchasaledeprtTesttie  wanlofno 
rlghtS)  a^iiut  anjr  one  nrnviag  full  knowledge 
«f  all  equities.  Id. 

16000.  One  who  acts  as  agent,  in  making  a 
-sale  of  real  estate  belonging  to  his  principal,  has 
mo  right  to  receive  a  discharge  of  an  inaividual 
'Obligation  held  against  him  hy  purchaner.  Id. 

16001.  A  purchaser  of  real  estate  from  one 
who  makes  sale  as  guardian  of  one,  and  as 
«gent  of  another  joint  ownefj  and  pays  part  of 
parchase-monej  by  surrendering  and  satisfying 
■an  obligation  held  by  him  again»t  such  guard- 
ian and  agent  individually,  nas  no  right  to  pre* 
«ume  that  such  payment  will  be  applied  on 
amount  due  to  such  principal  and  not  on  amount 
■due  to  ward.  Id, 

16902.  Fact  that  such  contract  of  sale  was 
made  with  knowledge  of  husband  of  such  prin- 
■cipal,  who  was  also  an  infant,  and  that  sucn  ob- 
ligation was  to  be  applied  as  a  payment  upon 
purchase-money  due  to  principal,  does  not  make 
«uch  payment  valid.  Id, 

16tf08.  Facts,  that  residue  was  paid  in  cash, 
and  that  guardian  reported  sale  as  made  of  cash 
^o  not  make  such  sale  valid  as  against  ward. 
Jd. 

16904.  A  recovery  by  ward  against  guardian 
mnd  his  sureties,  for  amount  of  such  sale,  con- 
stitute, jn'una  faae,  a  ratification  of  act  of  guard- 
ian. Id. 

16906*  The  surety,  on  official  bond  of  a 
guardian,  is  liable  for  mone^  received  as  pro- 
ceeds of  sale  of  realty  belonging  to  wards,  wnen 
sale  was  made  on  petition  of  persons  other  than 
^ardian.   Colbum  v.  State  47-310,  74. 

16906.  In  suit  by  ward  on  guardian's  bond 
^ven  to  procure  sale  of  ward's  land,  guardian 
and  surety  ma^  jointly  plead,  as  set  on,  money 
paid  by  guardian  for  necessary  support  and  ed- 
ucation of  ward,  and  also  value  of  guardian's 
services,  averring,  also,  if  guardian  be  father  of 
ward,  that  he  had  no  means  or  estate  out  of 
which  to  support  and  educate  ward.  Kiiuey  v. 
■Stale,  71-52,  m 

16907.  But  where,  in  such  suit,  surety  an- 
swered, by  way  of  set-ofi*,  merely  alleging  that 
{^ardian,  who  was  father  of  waid,  had  expended 
•certain  specified  sums  for  support,  etc.,  of  ward, 
for  which  he  failed  and  refused  to  claim  credit. 
Heid;  insufficient  on  demurrer.  Stevaiaon  v.  State, 
71-52,  '80. 

16908.  Where,  in  such  action,  guardian  anif 
surety  plead,  as  set-ofT,  value  of  guardian's  ser- 
vices, a  reply  by  way  of  set-ofi",  setting  up  value 
<of  services  rendered  by  ward  for  guardian,  is  in- 
sufficient, unless  it  allege  that  general  bond  given 
by  guardian  on  his  appointment,  had  been  duly 
exhausted.    Kinaey  v.  Stale,  supra. 

16909t  If  guardian  lawfully  contracts,  as 
-guardian,  for  maintenance  and  education  of 
ward,  though  he  may  not  p&j  such  debt,  if  cred- 
itor release  the  same  to  him  personallv,  he  and 
his  sureties  may  set-ofi'amount  thereof,  with  in- 
terest, in  action  by  ward  on  his  bond.  Id. 

16010.  Heasnre  of  damages.  In  suit  by 
"Ward,  on  guardian's  bond,  for  failure  to  pay 
■over  to  his  successor  or  to  relator  upon  arriving 
«t  full  age,  money  in  his  hands  belonging  to  es- 
tate of  ward,  relator  is  entitled  to  six  per  cent, 
interest  on  moneys  received  by  guardian,  de- 
ducting proper  credits  at  their  respective  dates, 
and  also  to  ten  per  cent,  as  damages  on  balance 
due.  Id. 

16911.  Bale  of  damages  laid  down  in  sec.  9, 


act  '52,  2  B.  8.  76,  590,  applicable  only.  In  snii 
on  guardian's  bond,  to  breach  of  particular  duty 
mentioned  in  clause  3.  For  breach  of  any  otbo- 
duty,  measure  of  relator's  damages  is,  under  sec 
13  of  said  act,govemed  by  statute  re^fulating  salts 
on  bonds  of  executors  and  administrators,  as  set 
forth  in  sec.  163,  of  act  relating  to  settlement  of 
decedents'  estates,  2  R.  S.  76,  551,  and  under 
said  act,  in  suit  on  guardian's  bond  for  failure 
to  pay  over  to  bissuccessor,  relator  is  entitled  to 
ten  percent,  damages  upon  whole  amount  found 
due.  (r.  R  8.  '81,  2521,  2527,  2469.)  Batdridge 
V.  Slate,  69-166,  '79 ;  Stroup  v.  State,  70-496,  '80. 
(Eiehardson  v.  StaU,  56-381,  '76,  overruled.) 

16915.  In  a  suit  on  a  guardian's  bond,  the 
damage  shall  be  assessed  as  follows:  The 
amount  of  principal  and  interest  realized  should 
be  ascertained.  If  not  loaned,  the  interest  that 
could  have  been  realized  should  be  added.  The 
interest  should  not  be  less  than  six  nor  more 
than  ten  per  cent  To  this  court  may  add,  in  its 
sound  legal  discretion,  exemplary  damages.  To 
this  aggregate  should  be  added  ten  per  centum. 
Callmm  v.  Slate,  47-310,  74,  cited  in  69-166, 
seems  to  be  overruled  by  65-381;  66-302,  and 
approved  by  70-49-5;  71-32. 

16918.  A  different  rule  of  dftHages  applies 
to  a  breach  of  guardian's  bonds  from  that  for 
a  breach  of  administrator's  or  executor's  bonds. 
In  former  damage  is  ten  per  cent  on  whole 
amount  of  wards" estate  in  hands  of  guardian. 
No  exemplary  damages.  Riehardxm  v.  State,  66- 
381,76,  overruling  Colbum  v.  State,  47-310,  74 

16914.  Not  error,  to  render  jadgment  for 
10  per  cent,  on  amount  found  due,  and  with- 
out relief,  etc.,  and  without  stay  of  execution. 
Beaeher  v.  State,  6S-302,  78. 

16916.  Dami^es  in  an  action  by  a  ward  on 
the  bond  may  be  assessed  at  10  per  eentmn  on 
whole  amount,  principal  and  interest,  found  due 
ward,  as  in  suits  on  bonds  of  executors.  Id. 
Baldndge  v.  State,  69-166,  overruling  RicJutrdwn 
V.  Stale,  56-381,  as  to  this  point,  and  approving 
Colbum  V.  State,  47-310. 

16016.  Judgment  on  a  gnardtan's  boad 

for  a  failure  to  account  for  trust  funds,  may  in- 
clude 10  per  cent,  damages,  and  may  be  without 
relief  from  valuation  laws.  Potter  v.  Slate,  26- 
650,  '64.   Cf.  16-230. 

16917.  Whether  such  Irands  were  executed 
prior  or  subsequent  to  act  of  '58,  2  0.  AH,  220, 
as  to  valuation  laws.  (t.  B.  S.  '82,  677.)  PoUer 
V.  State,  28-607,  '64.  Cf.  FUne  t.  MOb,  21-37, 
'63. 

16018.  Bond  given  by  an  administrator  or  a 
guardian  for  purpose  of  a  judicial  sale  of  real 
estate,  may  be  first  sued  upon  for  conversion  of 
such  proceeds  without  first  exhausting  ori|^nal 
bond.   Shook  v.  Stale,  58-403,  '76. 

16919.  The  original  bond  and  surplus  there- 
on do  not  secure  proceeds  derived  from  sale  of 
realty,  on  application  of  guardian  or  adminis- 
trator. Cotbwm  V.  State,  47-310,  '74;  Worgang 
V.  aipp,  21-119,  '63;  State  v.  SteOe,  id.  207; 
Potter  V.  Slate,  28-607,  '64  ;  Reno  v.  2Vslm,  24-66, 
'65 ;  (Sab/en  v.  Boiv,  15-130,  '60 ;  Sdfyer  v.  State, 
6-202,  '64,  overruled.) 

16920.  Unless  an  administrator  sell  realty 
by  terms  of  a  will-    Reno  v.  Ti/9onj  supm. 

16980a.  The  original  bond  of  a  guardian  is 
liable  for  land  sold  on  petition  of  a  thirdparty, 
proceeds  of  which  ia  turned  over  to  him.  Colbnm 
y.  Slate,  mpra. 

16021.  The  act  of  Uking  notes  by  a  guard- 
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dian  in  his  ovn  name,  for  money  belonging  to 
his  ward,  in  law,  does  not  unoant  to  •  eouTer- 
mIou  of  ward's  estate.  It  only  tends  to  prove  it. 
JtuAardton  v.  iSUUe,  55-881,  '76. 

TI.  BemoTtl  and  Cluu^  «f  Snreties. 

16982.  A  (purdlui  maj  be  remored  from 
bis  trast  for  failure  to  give  an  additional  bond  to 
secure  to  his  wards  a  bounty  or  pension,  coming 
to  them  when  period  of  their  wardship  termi- 
nates, though  it  may  be  that  such  pension  or 
boanty  ma^  be  needed  for  their  maintraance 
«nd  edfleation,  which  was  uncertain.  Wat  v. 
SormAe,  S4-418,  70. 

1*928.  AJiid9«ftfC.P.C.IusthepDwerto 
tenia  letters  of  KwurdiaBship,  for  certain 
•causes  pointed  out  in  statute,  only  while  sitting 
^  a  court  atarwularterm.  iMngerY.SUUejli- 
483, '69. 

16924*  Pending  a  petition  to  remove  guard- 
ian of  an  insane  person,'  on  ground  that  he  had 
taken  hb  ward  to  a  neighboring  state  and  was 
there  keeping  him,  an  onlerwas  made  that  such 
^ardian  should  bring  his  ward  within  jurisdic- 
tion of  court,  by  a  day  fixed.  Having  tailed  to 
perform  order,  a  mle  was  entered  at  a  subse- 
•quent  term,  requiring  guardian  to  show  cause 
why  he  should  not  be  attached.  To  this  he  pre- 
sented an  answer,  to  which  exceptions  were  nled 
and  submitted.  Without  deciding  the  excep- 
tions, the  court  summarily  removed  guardian 
and  refused  an  application  on  his  part  to  file  an 
answer  to  petition  for  his  removal  and  to  in- 
troduce his  evidence,  also  refused  guardian's 
prayer  for  an  appeal,  and  t6  fix  penalty  of  an 
appeal-bond.  H«df  question  of  removal  was 
not  before  coart,  and  it  was  error  to  pass  over 
exceptions  and  thus  summarily  remove  him. 
Sda;  order  of  removal  was  a  final  judgment 
from  which  appeal  may  lie,  and  it  was  error  to 
refuse  it.    H'oFd  v.  Angemne^  46-415,  74. 

16926.  By  statutes  of  '52,  removal  from  state 
is  a  sufficient  cause,  in  discretion  of  court,  for 
removal  of  a  guardian,  (v.  B.  S.  '81,  2524.) 
JTetttoon  V.  Stale,  16-169,  *59. 

16926*  P,  who  had,  by  proceeding  under 
statute,  adopted  an  infant,  filed  a  petition  to  re- 
move B,  who  had  been  appointed  guardian. 
Beasons  alleged  were,  that  B  had  failed  to  dis- 
charge hiaduty  a8guardian,in  this,  that  he  had 
not,  witiiin  three  months  after  his  appointment, 
nude  an  inventory  and  report  of  amount  or  es- 
tate of  ward ;  nor  had  he  loaned  same  at  inter- 
est, as  was  his  duty ;  nor  did  he,  in  his  report, 
account  for  interest.  Amount  of  estate  is  shown. 
The  guardian  was  appointed  October  30,  '54. 
Inventory,  etc.,  was  filed  January  12,  '56.  The 
letters  of  guardianship  were  revoked.  Neither 
removal,  nor  application  therefor,  was  made  un- 
^  after  report  was  made  and  approved  by  court. 
Bdd;  if  time  had  then  passed  within  which  it 
"Was  doty  of  court  to  make  removal,  still  failure 
of  guardian  in  his  duty,  in  that  respect,  was  a 
a  circumstance  to  be  taken  into  consideration, 
in  connection  with  use  of  estate  without  account- 
ing for  interest,  upon  question  of  removal. 
Barnet  v.  Poaen,  12-341,  '59. 

16927.  2R.8.,e.&H.,  56S;  see.  11,  pro- 
vidiiw  that  court  may,  at  any  time,  remove  a 
gnaidian,  he  having  €ve  days  notice  thereof^  for 
n^lect  01  his  duties,  etc.,  relates  to  guardians 
appointed  in  open  court,  or  those  whose  appoint- 
nents  hj  deilc  in  vacation  have  been  connrmed 


by  court;  and  not  to  one  who  is  a  mere  appointee 
oi  clerk.  The  latter  may  be  confirmed  or  r^ 
jected  by  court,  in  its  discretion,  at  next  term 
after  appointment.  Lee  v.  lee,  22-384,  '64.  («. 
B.  S.  '81,  2624.) 

16928.  A  ^mtrdiaii  appolsted  by  court, 
while  minor  is  under  fourteen  years  of  age,  can 
aot  be  removed  at  instance  of  minor  when  he 
attains  that  age,  except  for  good  cause  shown. 
Dibble  V.  DibbU,  8-307,  '66. 

16929.  He  can  not  he  removed  except  in 
cases  relating  to  faithful  performance  oi  bis 
trust  or  sofficiency  of  surety  given  by  him.  Jtfbf^ 
gam  v.  .^nderaon,  5  Bit  503,  '41 ;  Fidetm  v.  C%- 
fam.  7  Bit  S21,  '44. 

169S0.  This  necessarily  implies  notice  to 
guardian  to  appear  and  controvert.  DiMfw, 
I>ibble,  ttqtra. 

16931.  Five  days  notice  is  essential.  Id. 

16932.  On  an  application  for  removal  of  K 
gnardian  for  an  alleged  breach  of  duties  pre- 
scribed by  statute,  a  large  discretion  ia  neces- 
sarily left  to  court,  having  original  jurisdiotion. 
Youna  v.  Yom^,  5-613,  '64. 

16985.  Action  by  ward  against  guardian. 
The  only  relief  prayed  in  complaint  was  to 
"discharge  and  remove  the  defendant  from  his 
trust  as  such  guardian."  There  was  no  aver- 
ment that  gaaraian^ad  any  money  for  which 
he  should  account,  nor  was  there  such  a  finding. 
The  court  removed  the  griutrdlan  ui4  or> 
dered  that  he  report  launedlately^  and  paj 
over  aaaets  belonging  to  ward.  This  order  was 
excepted  to.    Held;  such  order  erroneous. 

error  was  saved,  no  motion  for  new  trial 
was  necessary.    Haneoek  v.  Heatoa,  56-111,  '76. 

16984.  A  guardian  maj,  on  petition,  be 
removed,  if  he  fait  to  file  an  inventory  within 
three  months  after  his  appointment  &mmel  v. 
Kimmel,  48-203,  '74. 

16985*  If  there  be  no  evidence  showitw 
affirmatively  that  such  inventorv  has  been  filet^ 
it  will  be  inferred  none  was  filed.  Id. 

16986.  Sec.  26,  2  B.  S.,  328,  applies  a«  veil 
to  additional  bonds,  ^ven  on  application  to 
sell  real  estate,  as  to  original  bonds  given  to  se- 
cure discharge  of  general  duties  of  guardians 
and  others.  Kendriek  v.  ITttttRaon,  1^206,  ^ 
(«.  R.  S.  '81,  2517.) 

16937.  It  is  perhaps  right  of  a  surety,  with- 
out showing  any  reason,  to  ask  court  to  dis- 
chaige  him  from  such  bond,  and  duty  of  court 
upon  such  application,  to  require  execution  of 
another  bond,  and  grant  other  proper  relief.  3d, 

16988.  Additional  bond  may  be  required 
when  first  was  too  small.  It  is  duty  of  court  to 
require  it.    Potter  v.  Stale,  28-550,  '64. 

16989.  If  a  guardian,  had  voluntarily  ex- 
ecuted such  a  bond,  hecan  not  be  discharged  sim- 
ply because  he  had  not  been  compelled  to  execute 
It  Id. 

16940.  When  snre^  of  a  gnardian  applies 
to  be  discharged  from  further  responsibility, 
and  a  further  bond,  with  additional  suret^v,  is 
thereupon  given,  surety  in  new  bond  is  liable 
for  previous  as  well  as  subsequent  defalcaticms. 
Armetrmg  v.  Stale,  7  Blf.  81,  '44. 

16941.  A  judgment  was  for  penalty,  and, 
also,  for  damages  assessed  and  costs.  Meld; 
that  part  of  judgment  which  was  for  damages 
asseraed,  was  erroneous.  Id. 

16942.  A  new  or  additional  bond  may  be 
required  of  a  guardian  under  section  122,  2  R.  St. 
'7M39.  (BS/hl,  2382.)  AUm  v.  Slalt,  61-268,7& 
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16948*  Where  it  does  not  app>ear  the  addi> 
tioDal  bond  was  intended  as  snbsiaiary  to,  or  se- 
carity  for,  the  orisinal,  the  obligors  of  second 
bond,  are  liable  tor  breaches  of  it,  either  in  a 
separate  suit  on  such  bond,  or  in  a  joint  suit  with 
obligon  in  the  first  bond,  on  both  bonds.  Id. 

TII.  Bemedr  gainst  Trost  Fond, 

16844.  Subsequent  guardian  can  follow  his 
ward's  monej  wherever  he  can  find  it,  though 
obtained  from  a  former  guardian  contracting  in 
his  individual  capacity,  fhx  v.  Kerper,  51-148, 
75. 

16945.  If  a  guardian  sell  real  estate  of  ward, 
and  receive  his  own  notes  in  payment,  and  fail 
to  account  properly  for  proceeos  of  sale,  sale  will 
be  void  aud  puTchaser  be  held  accountable  for 
trust  property  or  its  proceeda.  WatktK  v.  Brown, 
41-436, 72. 

16946.  Guardian  obtained  a  judgment  on  a 
note,  belonging  to  his  ward  in  bis  own  name, 
against  B  and  assigned  it  to  C,  who  had  full 
knowledge  of  facts.  Action  may  be  maintained 
in  behalf  of  ward,  against  guardian,  B  and  C 
to  decree  judgment  as  propoty  of  ward.  Moon 
V.  Jfortin,  65-218,  '76. 

16947.  In  such  action,  the  fact  that  guard- 
ian has  tendered  said  not^  to  ward,  on  condi- 
tion that  it  would  be  credited  as  bo  much  paid 
on  his  cash  defalcation,  is  no  defense.  Id. 

16948.  Declining  to  accept  what  one  right- 
fully owns,  which  is  conditionally  tendered, 
does  not  authorise  another  to  convert  it  to  his 
own  use.  Id. 

Till.  Deed  and  Me  of  Ward's  Estate. 

16949.  Onardlan'g  deed  of  his  ward's  estate 
Is  only  a  Cjait-clalm.  He  baa  no  power  to  bind 
htfl  ward  by  covenants.  8uUe  v.  CScark,  28-138, 
•67. 

16950.  A  salt  against  a  gnardfan  upon  a 
contract  made  by  him  touching  his  ward's  estate, 
is  against  him  personally,  and  not  in  his  fidu- 
ciary capacity.  Hence,  he  can  not,  by  resigning, 
cease  to  be  a  party  and  be  made  a  witness.  A 
direction  in  judgment  in  such  a  case  that  levy 
be  made  of  efiecta  of  ward,  is  error ;  but  it  wiU 
be  deemed  to  be  amended  in  S.  G  Sleeeaaan  v. 
Bruce,  10-397,  '68. 

16951.  The  act  of  '47  (Acts  '47,  n.  117)  re- 
quired a  guardian's  deed  to  be  entered  at  length 
upon  final  record,  and  such  deed  may  be  proved 
by  such  record,  (v.  R.  S.  >81,  2537,  2362.) 
Woiikint/lon  v.  Diinkin,  41-515,  '73. 

16953.  Guardian's  deeds^  made  by  order  of 
court,  need  not  recite  at  large  time  of  filing  pe- 
tition, order  directing  sale,  order  confirming 
sale,  and  order  directing  conveyance,  but  may 
contain  a  succinct  statement  of  such  order.  Id. 

16958.  Where  guardian  sold  land  of  his  ward 
after  she  was  twenty-one  years  old,  and  she, 
knowing  of  sale  and  not  objecting,  received  pur- 
chase-money, and  after  guardian  settled  with 
court  and  had  his  accounts  confirmed  and  she 
had  assailed  settlement  unsuccessfully  because  of 
said  sale.  Hdd;  that  after  purchaser  had  been 
in  possession  seven  years  no  objection  could  then 
be  made  to  the  sale.  Webster  v.  Bd}inger,'J0-9/80. 

16964.  Presnmption.  In  a  collateral  at- 
tack on  a  guardian^s  sale  it  would  be  presumed 
that  a  petition  was  filed  whether  introduced  in 
evidence  or  nut.  Id. 


16956.  Sale.  Tiolatlon  of  tnist  A,  gnat^ 
diao  sold  land  of  his  ward  at  a  public  sale  and 
reported  it  to  court  as  a  private  sale.  For  pur- 
pose of  obtaining  land  himself  as  cheap  as  pos- 
sible, he  discouraged  adverse  bids  and  had  land 
bid  in  by  a  friend  who  paid  no  put  of  puicbase- 
money.  Guardian  took  an  assignment  of  certifi- 
cate and  accounted  to  his  successor  for  amount 
of  bid.  Record  was  r^ular  and  proper.  Gaar- 
diao  obtained  a  deed  and  sold  and  conveyed  to 
bona  fide  purchasers.  Action  by  ward  to  set  aside 
sale  and  conveyances.  Held  ;  as  a^inst  guar- 
dian action  would  lie:  but  not  against  bona  jida 
vendees.    Gnimv.  itainu,  S1M74.  *68. 

16966.  Though  a  bond  was  required  1^  Uw 
to  be  given  before  entrrof  order  of  sale,  ^et  fail- 
ure to  require  it  was  not  an  error  rendering  sale 
and  proceedings  thereunder  void.  DeawiMn  v. 
TKiOwnw,  $1-444, '69. 

16957.  The  associate  judges  had  jarisdictitMii 
on  the  10th  of  Augiu^  to  appoint  guardians  lor 
infanta.  Id. 

16068.  And  eonld  direct  sale  of  land  of  waid 
situate  in  another  coun^.  Id. 
16959.  When  probate  record  shows  s  sal* 

for  cash  in  hand,  evidence  can  not  be  introduc- 
ed to  show  no  such  sale,  and  that  record  was 
false,  to  avoid  a  deed  executed  by  a  gnafdian, 
when  no  knowledge  of  the  falsity  of  record  is 
brought  home  to  purchaser.  Wortkiiuikm  v.  Dtm- 
km.  41-615,  '73. 
16960;.  If  will  be  concluuvely  preenmed  that 

S rebate  court,  which  had  approved  of  and  or- 
ered  sale  of  land  of  ward,  had  decided  that 

guardian  had  been  duly  appointed  and  quail- 
ed, otherwise  orddr  could  not  have  been  made. 
Id. 

16961.  When  a  court,  having  JnrlsdletiOB 
of  snhject-matter^  appoints  a  guardian  forcei^ 
tain  infants,  it  decides  question  as  to  residmce 
at  infants,  and  such  decision  is  an  exercise  of 
jurisdiction  and  can  not  be  collaterally  attack- 
ed, though  decision  may  be  erroneous.  Degvm- 
dre  V.  mUiamg,  81-444, '69. 

16962.  The  order  for  sale  of  land  of  ward 
authorised  a  private  sale  at  not  less  than  two- 
thirds  of  appraised  value  of  property;  however, 
land  was  sold  for  full  appraised  value.  Apprais- 
ment  was  returned  into  court,  but  not  u^ed  by 
a]:^raisers.  Hdd;  failure  to  so  sign  will  not 
avoid  sale  as  against  purchasers  in  good  faith. 
Held;  though  no  law  authoriaed  a  private  sale 
for  less  than  appraised  value,  error  would  not 
avoid  such  sale  as  against  bona  fide  purchasers. 
Hfjd;  but  such  private  sales  are  authorized  by 
amendatory  acts  of  '45,  p.  17,  and  '49,  p.  52. 
WorthingUm  v.  Dmkin,  mmra.  (v:  B.  &  '81, 
2536.) 

16968.  Order  for  sale  of  land  of  intestate  for 
payment  of  debts,  upon  petition  of  adminiatn- 
tor.  One  defendant  was  a  minor;  no  euardiao 
was  appointed.  Proceedings  were  under  K.  S.  '43. 
Held  ;  error.    Timmom  v.  TimmaiMy  0-8,  '54. 

16964.  When  a  guardian  files  his  petition  for 
sale  of  his  ward's  lands,  in  a  conrt  harlag 
Jurisdiction  of  subject  matter,  court  has  juris- 
diction of  ward,  who  is  represented  by  his  guar* 
dian,  and  has  power  to  pass  upon  sufficiency  of 
petition.  This  power  to  hear  and  determine  is 
jurisdiction.  If  courterrsin  holding  an  insuffi* 
cient  petition  to  be  good,  it  is  mere  error  and 
not  a  defect  of  jurisdiction.  WorthingUm  v. 
Dunkin,  41-515,  '73. 

16966.  Wherecourtsof BUperiorjuriBdtcUon> 
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in  certain  proceedings,  must,  from  natnre  of 
case,  before  final  action,  ascertain  whether  it  has 
jurisdiction  to  act  as  it  is  invoked  to  do,  and  it 
does  so  act,  matter  can  not  be  questioned  coUat- 
eraUy.   I)aiuiwlrev.  WiHiam»,il-m,'e9. 

16M6.  DcKriptioD.  A  petition  by  a  guar- 
dian for  an  order  for  sale  of  interest  of  bis  ward 
incertain  land,  described  such  interest  as  "re- 
Tersionaiy ; "  but  showed  that  interest  was  cre- 
ated by  a  certain  will,  and  in  fact  "  an  estate  in 
remainder."  Held;  description  was  sufficient  to 
show  real  interest  of  ward,  and  to  give  court 
jnrisdiction.  Mistake  in  calling  interest  a  re- 
veraionarv  one  is  a  matter  of  but  little  import- 
ance.   Ir  orfAin^foR  v.  i>iinJh'n,  supra; 

1CM7*  Before  making  deed,  in  a  private  ju- 
dicial sale^  a  guardian  should  reiwrt  sale  to 
eoirt  for  eonnrmatlon,  and  obtain  an  order 
for  conveyance.  Maxwell  v.  Oampbell,  45-360,  '73. 

16968.  Motion  in  C.  P.  C.  by  a  guardian  for 
an  entry  mate  pro  tune,  after  five  years,  in  record 
of  a  proceeding  brought  by  him  in  said  court  for 
sale  of  certain  real  estate  of  his-  ward,  so  that 
record  would  show  filing  of  an  additional  bond 
1?  guardian,  order  of  sale,  deed,  and  approval 
tsereof,  these  not  being  shown  by  record.  On 
appeal,  S.  C,  upon  evidence,  showing  contem* 
poraneous  data,  ordered  conrt  below  to  make 
said  entrv.  On  such  a  motion,  the  court  can 
not  decide  upon  validity  of  title  under  such 
guardian's  sale,  but  can  only  order  entry  to  be 
made,  or  refuse  it.    Ukmd  v.  OarUr,  84-344,  '70. 

16969.  A  guardian's  sale  of  land,  by  order  of 
court,  and  a  conveyance  by  deed  to  a  bona  fide 
purchaser  for  value,  (sale  and  deed  being  subse- 

Snently  approved  by  court,  after  death  of  guar- 
ian,)  passes  an  equitable  title*   Vendee  may 
be  entitled  to  a  new  valid  deed.   Maxwell  v. 


16970.  In  a  proceeding  to  set  aside  a  niard- 
ian's  sale  and  a  title  acquired  through  such  sale 
by  one,  who  was  a  minor,  at  time  of  sale,  and 
toere  was  a  denial  of  fact  that  she  had  notice  of 
proceedingSt  ^  proper  to  admit  in  evidence 
ncord  of  proceedings ;  that  she  knew  of  pro- 
ceedings, in  which  her  name  was  mentioned  as 
a  ward,  though  it  did  show  jurisdiction  of  her ; 
that  her  husband  received  her  share  of  proceeds 
of  sale;  that  she  and  her  husband  appeared  and 
objected  to  report  for  settlement  of  guardian, 
but  made  no  objection  to  his  acting  as  her 
guardian ;  that  she  knew  purchaser  at  such  sate 
claimed  to  own  title  in  fee  to  land  and  permitted 
him  for  19  years  to  live  thereon  and  make  val- 
Qable  improvements ;  that  she  lived  in  neigh- 
borhood and  did  not  bring  her  action  for  nearly 
20  years  after  sale  and  nearly  5  after  her  hus- 
band's death  ;  that  land  sold  for  its  full  value, 
etc.,  all  of  which  went  to  show  that  she  either 
was  a  party  to  proceeding  or  to  create  an  estop- 
pel against  her  in  favor  oi  purchaser.  Jforrts  v. 
Sttumi,  14-334,  '60. 

16971.  The  proceedings  of  a  guardian's  pe- 
tition for  sale  of  real  estate  of  his  ward  are  ex 
parte,  and  hence  a  suit  will  not  lie  by  ward  to 
review  a  Judgment  rendered  therein.  WUOavu 
V.  WiUiams,  18-345,  '62;  Davideon  v.  Lmdaay, 
16-186,  '61.    Cf.  21-18;  62-243;  46-624. 

16972.  Irregnlarity.  Onewho  deals  in  good 
futli  with  a  Ktiardian,  or  an  administrator  that 
has  received  his  appointment  from  a  tribunal 
having  authority  to  make  such  appointment, 
bnt  without  junsdiction  to  make  peculiar  ap- 
pointment, will  be  protected  in  payments  made 


on  his  title  to  property  thus  acquired,  if  such 
administratior  applies  proceeds  properly.  i>0- 
quindre  v.  WiUiamt,  81-444,  '69. 

16978.  Title.  Court  ordered  sale  of  land  of 
an  infant  by  guardian  on  the  15tb  of  February, 
'68.  A  obtained  a  judgment  against  infant 
fourdayB  later,  April  llth,  '68.  A  purchased 
land  of  infant  on  execution  on  said  judgment. 
Seventeen  days  thereafter  B  purchasea  same- 
land  from  guardian,  and  purchase  was  approved 
by  court  in  May  term,  '68.  ife&f;  title  was  iir 
A  and  not  in  B.  Title  of  B  does  not  revert  to  date* 
of  order  for  sale.  The  order  does  not  operate- 
in  pnesen/i.   Shaffncr  v.  Briggs,  86-55,  '71. 

16974.  Lana  of  an  intestate  (no  deed  hav- 
ing been  made  to  him)  was  sold  by  bis  widow,  it 
did  not  appear  by  what  authority,  and  a  part  of 
purchase-money  was  received  by  guardian  of 
one  of  heirs.  In  a  proceeding  by  such  heir,  who 
had  attained  to  adult  age,  against  guardian  for 
an  account,  A«M;  competent  for  heirs  to  afBm 
Bale  and  follow  the  proceeds.  Held;  an  elec- 
tion to  take  proceeds  was  an  affirmance  of  sale. 
Jenntnas  v.  Aee,  &-257,  '54. 

16975.  In  an  action  to  set  aside  a  guard- 
ian's sale  of  ward's  land^  if  record  of  proceed- 
ings upon  guardian's  petition  be  set  out  in  bodj 
of  complaint,  and  not  merely  as  an  exhibit  it 
forms  a  part  of  onnplaint  McKeever  y,  Sa&, 
71-398,  '80. 

16976.  The  C.  P.  C.  had  jnrlsdletioB  to 
order  guardian's  sale  of  wards'  land,  in  county ; 
and  that  guardian's  petition  was  defective,  did 
not  affect  such  jurisdiction.  Id. 

16977*  Action  by  ward  against  purchaser,  to 
set  aside  guardian's  sale  of  land,  complaint  al- 
leging that  guardian  had  not  filed  additional 
bond,  and  that  proceeds  of  sale  had  been  lost, 
and  not  accounted  for.  Sdd;  sale  void.  la, 
{Demiindre  v.  Williame,  81-444,  and  Fotter  v. 
Sireh,  14-445,  distinguished.) 

16978.  Application  by  a  guardian  for  sale 
of  wards'  real  estate.  Seasons  alleged  were 
indebtedness  of  heirs  and  a  benefit  to  their  estate 
by  changingoverpl  us  above  their  indebtedness  in- 
to a  diSerent  investment  Heirs  were  in  debt  for 
their  maintenance,  for  damages  recovered  by 
their  mother  in  her  application  for  dower ;  but 
it  did  not  appear  that  payment  was  beingpressed 
and  it  was  shown  that  heirs  had  other  property, 
income  from  which  would  pay  debts  in  a  reason- 
able time,  and  sale  of  whicli,  sbould  it  become 
necessary  to  sell  any,  would  be  more  to  their  ad- 
vantage than  sale  prayed  for.  Hdd;  sufficient 
ground  for  sale  was  not  shown.  Lidnery.  Holmesj 
2-629,  '51. 

16979.  Petition  having  been  filed  by  a  guard- 
ian for  sale  of  ward's  real  estate,  appraisers 
were  appointed,  who  reported  an  appraisement 
of  land.  Becord  then  shows  a  report  b^  guard- 
ian of  sale  of  land,  which,  report  recited,  was 
made  in  pursuance  of  order  of  court  Report 
was  confirmed  by  court,  and  guardian  was  or- 
dered to  make  a  deed.  At  a  subsequent  term, 
an  application  was  made  for  an  entry,  tame 
pro  tunc,  of  a  formal  order  directing  sale  of 
land.  Held;  not  necessary  that  affidavits  upon 
which  motion  was  based  should  be  filed  before 
motion  was  made.  Held;  as  record  failed  to 
show  that  additional  bond,  which  statute  re- 
quires, was  filed,  an  order  of  sale  would_  have 
been  irregular,  and  hemie  there  was  nothing  in 
prior  proceedings  authorising  amendment  asked.. 
MO^eaee  v.  LSiau,  27-436,  '67. 
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16980.  Petition  of  a  vaardian  to  sell  teal 

■eitate  of  his  ward,  was  filed,  appraiaers  appoint- 
ed and  swora,  appraisement  made  and  returned, 
and  order  of  sale  made  on  same  da^.  Held;  not 
sufficient  under  R.  8.  '43,  to  set  aside  order  of 
sale ;  not  necessary  that  record  should  show  ev- 
idence was  ofiered  to  sustain  petition.  Such 
evidence  does  not  teem  necessary.  Adkim  v. 
JSidener,  6-228,  '64. 

16981.  A  petition  to  P.  C.  for  sale  of  real 
•estate  of  certain  minor  heirs,  though  it  purport 
to  be  by  several  persons  as  guardians  of  minors, 
is,  if  otherwise  objectionaible,  sufficient,  prima 
JadCj  to  ipve  court  jurisdiction  ;  and  one  of  mi- 
nors can  not  treat  an  order  of  sale  made  on  such 
petition  as  void,  because  only  one  of  petitioners 
was,  in  fact,  his  guardjan.  Doe  v.  H^iac,  5  Blf. 
402,  '40. 

16982.  The  petition,  after  showing  situation 
of  real  estate  of  minors,  stated  that  their  inter- 
•est  would  be  greatly  promoted  by  a  sale  of  prop- 
■erty,  and  by  a  re-investment  of  proceeds.  Hewi; 
«ase  was  within  statute.  Id. 

16988*  That  order  of  sale  of  minor's  j>rop- 
«rty  was  joint,  does  not  affect  the  jurisdiction  of 
-the  court.  Id. 

16984.  The  petition  for  such  order  showed  a 
-case  within  statute,  and  record  stated  that  on 
-due  proof,  etc.,  order  was  made ;  but  evidence 
was  not  in  record.  Heid;  court  had  jurisdic- 
tion.  Id.   a.  1-461 ;  5  Blf.  487. 

IX.  Cutody,  Xointenance,  ud  Serrlee  of 
Ward. 

16986.  In  a  proceeding  by  a  mother  against 
gnardian  of  her  infant  daughters,  to  obtain 
possession  of  such  children,  welfare  of  infants 
flhonld  be  coasulted  and  not  wishes  of  contend- 
ing parties.    OarnerY.  Oordon,  41-92,  '72. 

10986.  When  mother  is  not  chaste,  keeps 
bad  company,  bad  immoral  books,  and  travels 
abroad  with  immoral  people,  she  is  unsuited 
and  unfit  to  have  custody  and  control  of  her 
-daughters,  and  law  will  not  take  such  children 
from  a  guardian  caring  for  them  properly,  and 
place  them  in  her  custody.  Id. 

16987.  Costody  pendiac  appeal  should  not 
lie  given  to  mother ;  an  order  to  such  efTect  is 
^ror.  Id. 

16988.  Treatment  of  infimts  by  both  par- 
ties may  beproved.  Id. 

169^.  The  fktheris  natural  guardian,  and, 
independent  of  his  letters  of  guardianshiji,  has 
right  to  custody,  care,  and  education  of  his  in- 
font  child.    Earl  v.  Vresier,  80-11,  '68. 

16990.  Complaint  against  a  guardian  to  re- 
•cover  for  nnlnulnlug  and  Drondiag  for  ward, 
failing  to  aver  that  ezpenaiture  for  clothing, 
-etc.,  and  maintenance  by  plaintiff  was,  at  request 
of  defendant,  or  on  a  promise  of  defendant  to 
pay  for  same;  or  that  defendant  had  failed  to 
provide  for  ward,  within  means  in  his  hands  as 
guardian,  is  bad.  GimUa^  v.  Gantum,  81-227, 
m  Cf.  S4-106. 

16991.  Guardian  may  maintain  an  action 
««iinst  executors  of  an  estate  holding  property, 
l«t  to  his  wards  bv  their  ancestor,  which  exceeds 
amount  of  liabilities  of  testator,  to  recover 
means  for  support  and  education  of  wards, 
under  sec  120, 2  G.  &  H.  520.  {v.  R.  S.  '81, 2380.) 
Miiler  V.  Ihiy,  86-621,  '71. 

16992.  If  a  guardian  agreed  to  pay  board 
€t  his  mrdif  «id  nothing  was  said  concerning 
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their  labor  and  work,  in  an  action  on  sodi 
agreement,  he  may  set  off  value  of  services  and 
labor  actually  rendered  by  such  wards.  LemU 
V.  Edteardny  44-333,  '73. 

16998.  Sound  discretion  must  be  used  in 
making  orders  in  cases  affectingcustody,  pno- 
erty  and  domicile  of  infants.  Wanm  v.  •ET^, 
18-167,  '59. 

16994.,  The  fiither  Is  natnrml  grnnrdlu  of 
his  infiint  child,  and  is  entitled  to  its  custody. 
But  if,  by  reason  of  immoral  or  vicious  habits, 
he  be  unfit  to  have  such  custody,  court  will  re- 
fuse to  award  it  to  him,  or,  even,  direct  it  to  be 
taken  from  him.  Stale  v.  Banka,  26-495,  '65l 
Cf.  Child  V.  Dodd,  61-484,  '75. 

16995.  A  guardian,  to  entitle  him  to  receive 
property  or  custody  of  ward,  must  make  proof 
of  his  guardianship.     Warren  v.  Hofer,  mpra. 

16996.  It  is  the  mle  at  common  law. 
that  guardians  must  keep  their  wards  employea 
in  earning  their  own  support,  rather  than  per- 
mit them  to  consume  in  idleness  princhnu  of 
their  patrimony,  Staie  v.  OemL  16-97,  '61.  CL 
45-160. ' 

16997.  If  ward  is  physically  unable  to  earn 
such  Hupport,  or  can  not  do  it  without  taking 
time  which  should  be  devoted  in  acquiring  a 
good  English  education,  and  if  be  has  property, 
guardian  may  use  such  property  for  his  support 
and  education.  Id. 

16998.  A  ^ardlan,  desirlngr  to  obtain 
eastody  of  his  ward,  by  aid  of  a  writ  of  heieat 
eorpm,  must  make  his  letters  of  guardianship  a 
part  of  hie  petition  for  writ.  Gregg  t.  Wmu. 
22-373,  '64. 

16999.  Marria^  of  mother.  A  petition  for 
a  writ  of  kabeat  eorpm  stated  that  petitioner  was 
guardian,  etc.,  of  a  certain  infant,  daughter  of 
one  A,  deceased,  and  his  wife,  A,  who  had,  after 
her  said  husband's  death,  married  L.  D.  H. ;  that 
infant  was,  by  said  L  and  wife,  l^ally  restrained 
of  ber  liberty,  and  detained  from  custody  of 
petitioner.  Petition  prayed  that  writ  be  direct- 
ed to  said  L  and  wife,  commanding  them 'to 
have  infant  l>efore  court,  etc.  Writ  was  granted 
accordingly.  Held;  factsstatedin  petition  (ad- 
mitted by  demurrer)  were  suffleient  to  authoriie 
issuing  of  writ.  Ifdd;  act  of '45,  entitied  *'aa 
act  for  the  relief  of  A.  C.  H.  and  L.  D.  of 
Carroll  county,"  could  not  benefit  defendants  in 
this  proceeding,  they  not  having  shown  that  tb^ 
had  given  security  required.  Himjf  T.  Jfiimi^ 
7  Blf  560,  '46. 

17000.  A  guardian  is  estopped  from  collect- 
ing wages  earned  by  his  ward  from  a  third 
person,  when  he  was  cognisant  of  a  contract  for 
the  services  between  parties  and  for  a  paymrat 
of  wages  to  ward  and  permitted  performance  <d 
contract  and  payment  without  anpr  objection. 
In  this  case  mother,  natural  guardian  of  ward, 
joined  in  contract  with  ward.  BovUtm  t.  Bladt, 
68-269,  '79. 

17001.  Action  against  sureties  on  a  gaai^ 
dian's  bond.  Breach,  conversion,  etc  MM; 
sureties  could  setoff  any  indebtedness  to  the  gnar- 
dian, as  an  unsettled  account  for  maintenance 
and  support  of  ward.  Afyers  v.  iSl!al&  46-160;  *73. 

17002.  Petition  by  appellant  Following  an 
facts:  The  children  named  in  petition  are  in- 
fants under  age  of  fourteen  years;  their  parents 
are  dead,  and  petitioner,  their  grandfather,  is 
their  duly  appointed  guardian.  Children  have 
continued,  since  their  lather's  death,  to  live  with 
appellee,  their  step-mother,  whose  charactM  » 
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mesoeptionsble,  and  who  hu  taken  good  care 
-of  theoi,  and  tfa^  desire  to  still  live  with  her. 
The  appellant  and  his  vife  ue  Miitable  persons 
to  have  care  of  them,  and  are  «ell  able  to  Baj»- 
port  and  educate  them.  Hdd;  guardian  was  en- 
titled to  custody  of  persons  of  minora.  Bounell 
T.  BmyhiO,  2-613,  '51. 

170W.  Assumpsit  against  a  guardian.  De- 
■elaration  allied  that  defendant  was  indebted  to 
plaintiff  for  Doardil^r  wards,  at  defendant's  re- 
quest. Pleas,  I.  General  issue;  2.  Ko  assets  in 
his  hands  belonging  to  his  wards ;  S.  That  he 
was  not  guardian  when  accommodations  sued  for 
were  furnished.    Demurrer  to  second  and  third 

filean  sustained ;  and  judgment  against  defendant 
or  125,  to  be  levied  of  effects  of  wards  in  his 
hands  88  guardian.  Hdd;  demurrer  was  rightW 
stistained,  as  defendant  waB  sued  on  his  Indt- 
viduat  undertakins.  ife&//  judgment  should 
hare  been  against  defendant  personally.  Cforib 
T.  Owicr.  1-243,  '48. 

17004.  The  guardian  of  an  illegitimate  or- 
phan child  is  entitled  to  its  custody,  and  may 
nave  same,  by  writ  of  habeas  corpus,  as  against 
one  with  whom  the  mother  baa  intrusted  its 
costody  until  majority.  Joibu  r.  EmmerL  62- 
633,  TS. 

17006*  In  such  proceeding,  it  is  no  defense 
that  guardian  is  illiterate,  that  a  petition  for 
his  removal  is  pending,  that  child  wishes  to  re- 
main with  defendant  and  that  latter  is  ednoat- 
iog  it  free  of  charge.  Id. 

X.  OnardUn  and  Ward ;  Foreign. 

17006.  Aetlon  by  a  forelffn  guardian  a^nst 
a  resideut  §riuii^iBn  for  transfer  of  property  of 
their  ward,  an  answer,  averring  unfitness  of  par- 
ents, with  whom  foreign  guardian  would  leave 
wards,  to  have  charge  of  them,  that  they  were 
removed  without  consent  of  this  guardian  with- 
out state,  on  re-marriage  of  their  mother ;  that 
said  wards  could  be  cared  for  and  educatied  in 
thisBtate  without  expense,  is  insufficient.  Morta 
T.  Bnmn,  66-386,  '77. 

17007.  An  action  under  statute  and  in  chan- 
cery may  he  brought  by  a  guardian  appointed 
in  a  foreign  Statet  where  children  then  reside, 
against  one  appointed  in  this  state  to  same 
Wards,  for  a  transfer  of  wards'  property.  Id. 
EaHv.Dnsaer,  80-11,  '68;  Shoot  v.  State,  68- 
403,  '76:  Warrmv.  Hoj'er,  18-167,  '69. 

17008.  Exercise  of  this  power  to  transfer 
property  from  one  guardian  to  other,  depends 
on  sound  judicial  discretion  of  court,  and  where 
it  is  to  best  interest  of  ward  and  no  principal  of 
public  policy  or  Muity  is  violated,  court  should 
order  transfer.  Eaii  v.  Oremr,  gvpra;  Maria  t. 
Sroira,  56-386.  '77. 

17009.  Alien  wards.  The  C.  P.  court  in 
•county,  where  real  estate  is  situated  belonging 
to  _  non-resident  wards,  has  jurisdiction  to  ap- 
point a  guardian  for  wards.  Maxmll  v.  Cktmp- 
M  46-&0,  '73. 

17010.  No  person  can  institute  suit  in  P.  C, 
on  behalf  of  infants,  unless  he  is  their  euardian 
generally  or  ad  litem.  If  appointment  nas  been 
made  in  another  state,  guardian  must  file  copy 
of  appointment,  and  give  bond  and  surety  tor 
faithful  discharge  of  liifi  duty,  before  his  au- 
thori^  can  be  recogniied  in  our  courts.  Wade 
T.  iite,  6  Bit  218,  m 


XI.  limitation ;  Proeess ;  Taxes. 

17011.  Action  on  bond  for  failure  to  account 
•n  Us  final  settlement  will  not  lie  after  three 
years  from  such  final  accounting  and  settle- . 
ment,  except  by  persons  under  disabilities. 
Staie  V.  HugheB,  16-104,  '60;  28-607. 

17012.  Statnteoflimitatiou  does  not  ran 
avalnst  a  ward,  who,  soon  after  appointment 
01  guardian,  removes  from  state,  until  his  re- 
turn.   Smilhv.  Witey,  21-224,  '63. 

17018.  Land  of  a  decedent  was  sold  by  ad- 
ministrators by  order  of  court,  for  purpose  of 
paying  debts  oi  decedent,  but  do  notice  of  pro- 
ceeding was  given,  but  a  waiver  of  such  notice 
together  with  a  consent  to  such  sale,  was  signed 
by  all  heirs  and  widow,  "guardian  of  "  certun 
of  heirs.  The  widow  in  her  own  right  did  not 
sign.  Held;  such  sale  did  not  pass  ner  interest, 
nor  is  a  record  of  such  a  proceeding  evidence  of 
a  sale  or  transfer  of  her  interest.  Selma  v.  Love, 
41-210,  72. 

17014.  Tlie  service  of  process  upon  testa* 
mentar^  guardian  was  sumcient,  under  statute 
r^;alatiDg  petition  suits,  to  bring  his  ward  be- 
fore court.   Aicftardi  V.  iftcAords,  17-636, '61. 

17016.  Sitae  of  proj^rty .  A  ward  resided 
without  city  of  L,  guardian  within.  Held;  per- 
sonal property  of  ward  in  possession  of  guardian 
was  liable  to  city  tax.  Ibuxy  v.  Bdl,  28-423, 
'64. 

17016.  Property  of  guardian  can  not  he 
seized  to  satisfy  tax  asMssed  against  him  as 
guardian.  Id. 

17017.  See.  107  of  code  '48  was  declara- 
tory of  wiiat  was  already  law,  and  gave  no  new 
power  to  coart   Earl  v.  Dreater^  80-11,  '68. 


HABEAS  CORPUS. 

See  Bail. 

17018.  Appeal  can  be  taken  from  a  mere  in- 
terlocutory order  in  a  habeaa  eorpw  proceeding. 
4)«r  V.  Diwts,  88-271, 71. 

17019.  Habeas  corpus.  Jorlsdletloii 
United  States  and  states  eoarts.  See  O.  A  M. 

R.  Co.  V.  FUek,  20-498,  '63. 

17020.  Appeal  will  lie  from  a  judgment  in 
habeas  corpus  proceedings  awarding  custody  of 
minor  child  "until  further  order  of  courL" 
Henwwi  v.  Walts,  46-170,  72. 

17021.  A  depntjr  proTOst  marshal,  was  or* 
dered  by  his  supenor  military  oflScer  to  arrest 
and  send  to  headquarters  all  persons  engaged 
in  stealing,  concealing  or  preventing  delivery 
of  any  property  belonging  to,  or  claimed  by 
United  States,  in  any  county  in  this  state.  Upon 
his  own  motion  he  arrested  and  imprisoneo  B, 
upon  suspicion  that  he  had  committed  such 
crime,  Hdd;  B  was  entitled  to  dischar^  by 
judge  of  any  court  of  competent  jurisdiction, 
under  writ  oi  habeas  corpus.  Skeen  v.  Ximkk^ner, 
21-1, '63. 

17022.  A  guardian  desiring  to  obtaia  cus- 
tody of  his  wardf  by  aid  of  a  writ  of  habeas  cor- 
pus, must  make  his  letter?  of  guardianship  a 
part  of  his  petition  for  writ.  Gregg  v.  TTynn,  s2- 
373,  '64. 

17028.  A  prisoner  who  has  applied  for  a  writ 
of  habeas eoTjnu  to  be  let  to  bail,  may,  npoo  re- 
fusal of  judge  to  allow  it,  proseeate  a  writ  at 
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error  from  such  judgment  to  8.  C.  Lwnm  v. 
State,  8-293, '52. 

17024.  The  judge,  hearing  euch  application, 
may,  under  K.  S.  *43,  cause  notice  to  be  given 
to  partr  interested  in  resisting  it,  or  his  attor- 
ney ana  witnesses  to  be  summoned  to  testi^  in 
premises;  and  may  fully  investigate  case.  Id, 

1T035.  A  prisoner  indicted  for  murder  in 
first  degree,  may  sue  out  a  writ  of  habeaa  eor^m, 
to  be  let  to  bail,  and  upon  proof  that  he  is  guilty 
of  a  bailable  homicide,  should  be  allowed  to  giTe 
bail.   Id.  Cf.  11-557. 

17026.  Appeal  may  be  taken  from  a  final 
judgment  upon  a  writ  of  htd>ea$  corpus  under  650 
and  666  of  code.  Sec.  577  does  not  apply  in 
these  cases.  Skaey.BatUn^  2&-495,  '66.  (v.  B.  8. 
•81,  6M,  640,  647.) 

17027.  Infiwt.  Cnstodjr.  A  writ  of  habeaa 
eormu  proceeds  upon  the  ground  of  an  ille- 
gal restrain^  and  if  soch  restraint  is  foand 
to  exist,  it  18  duty  of  court  to  free  the  per- 
son. Not  bound  to  deliver  custody  of  an  in- 
fant to  any  particular  person,  but  should  do  so 
if,  under  circumstances,  it  onght  to  be  done. 
suae  V.  Banh,  25-496,  '66. 

1 7025.  If  no  restraint  is  fowid  to  exist,  and 
infant  is  of  an  age  of  discretion,  court  may  sim- 
ply declare  it  at  liberty  to  eo  where  it  will. 
When  too  young  to  exercise  a  discretion,  or  have 
a  choice,  it  is  duty  of  court  to  award  custody  to 
the  person  legally  entitled  thereto.  lit  CL  2- 
613:  6Blf.  357. 

17029.  Children  mentioned  in  petition  were 
under  14.  Their  parents  were  dead.  The  pe- 
titioner was  their  grandfather,  and  their  duly 
awointed  guardian.  The  children  have  contin- 
ued, since  their  father's  death,  to  live  wiUi 
defendant,  their  atep-mother,  with  whom  tiiey 
desire  to  remain,  whose  character  was  unexcep- 
tionable, and  who  had  taken  good  care  of  them. 
Petitioner  and  wife  were  aleo  fit  and  proper. 
Hdd;  children  to  young  to  be  consulteo  as  to 
their  wishes  and  petitioner  entitled  to  custody 
of  them,    fomett  T.  BerryhiU,  2-613,  '51. 

17080.  Understatute  regulating  proceedings 
on  writs  of  hxbeaxeorpue{1i'R.  8.'76,  p.  294,  sec.  737 : 
B.  S.  '81 , 1107),  the  petitioner  Is  the  only  real 
party  in  Interest  on  bis  side  of  the  case.  Hus- 
band or  wife  of  such  petitioner  can  not  be  a  wit- 
ness, either  for  or  against  such  petitioner.  Gope- 
kmd  T.  fSate,  60-394,  '78. 

17031.  Where  no  jurisdiction  has  been  ac- 
quired over  person  of  father  of  a  minor  child, 
a  judgment,  depriving  him  of  custodv  of  such 
child,  is  void,  and  he  is  entitled  to  such  custody 
onproper  petition,    iw  v.  Sack,  80-148,  '68. 

I70o2.  The  guardian  of  an  illegitimate  or- 
phan child  is  entitled  to  its  custody,  and  may 
same,  by  writ  of  Aa6«(u  corpus,  as  agaiuRt  one 
with  whom  mother  had  entrusted  its  custody 
until  majority.   John*  v.  EmmeH,  62-533,  '78. 

1708a.  In  such  proceeding,  it  is  no  defense 
that  guardian  is  illiterate,  that  a  petition  for 
his  removal  is  pending;  that  child  wishes  to  re- 
main with  defendant,  and  that  latter  is  educat- 
ing it  free  of  charge.  Id. 

17084.  WhenwllUle.  Joint  petition  by  two 
against  sherifi",  for  writ  of  kabeca  eorpn$,  showed 
following:  joint  trial  of  both  on  joint  indict- 
ment for  murder  in  second  degree;  verdict  of 
guilty,  fixing  punishment  at  imprisonment  for 
two  years ;  statements  of  defendants  that  they 
had  motions  to  make,  hot  waived  none  of  their 
lights;  dlschaige  of  juiy;  motion  by  defendants 


for  discharge,  overruled ;  t«Rtre  de  novo  granted, 
and  cause  continued ;  defendants  recwnised, 
their  failure  to  give  bond,  commitment  Return 
by  sheriff  show^  same  facts.  Hdd;  writ  would 
not  lie.    Wmlwrth  v.  Alexander,  66-39,  79. 

17085.  Where  there  is  not  strong  presump- 
tion of  guilt  of  defendant  In  Jail  on  iaiaa^ 
meat  for  murder,  he  is  entitled  to  bail,  nptm 
proper  petition.    Er  BarU  Jona,  55-176,  '76. 

17086.  A juryengagedintrialof aprisonerftv 
murder,  was  discharged  against  will  of  prisoner* 
by  C.  C.  by  reason  of  expiration  of  time  fixed 
by  law  for  continuance  of  term,  and  prisoDCr 
was  remanded  to  jail  to  await  another  triaL 
Prisoner  soon  afterward  amilied  to  judge  of 
court  of  C.  P.  for  a  writ  of  hahem  eorptu.  writ 
was  granted,  and  judge  remanded  prisoner  to 
jail  to  await  his  tnal  in  C  C.  Held;  by  R  8. 
*52  (vol.  2,  p.  195-6,  s.  725)  judge  was  ccMnpelled 
to  award  writ,  but  A«/dtbat  upon  return  of  said 
facts,  it  was  his  duty  to  remand  prisoner  to  C. 
C,  and  that  latter  court  might  discharge  pris- 
oner on  motion,  or  he  might  plead  discharge  at 
jury  in  bar  of  a  second  trial.  («;  B.  a  '8k  lll9> 
ITnoibT.  .State,  5-290, '54. 

19087.  Where,  on  trial  on  a  criminal  charge, 
the  verdiet  is  a  nuUi^,  defendant,  though  en- 
titled to  discharge,  is  not  entitled  to  writ  of 
habeaa  eorptu.    Wright  v.  StaU,  7-324,  •56. 

17088.  A  judge  of  court  of  C.  P.  may,  under 
B.  8.  '62,  grant  habeaa  eorput  to  a  p  riaoner  de- 
tained in  state  prison  under  sentence  for  a  fd- 
ony.    MilUr  v.  feiyder,  6-1,  '54. 

17089.  If  detention  is  illwal,  H  is  the  duty 
of  the  judnto  deliver  him.  Id. 

17040.  The  detention  is  illegal,  if  by  virtue 
of  judgment  of  a  court  which  bad  no  jurisdic- 
tion.  Id.   (^B.a '81  1118, 1119.) 

17041.  In  proceeding  by  habeaa  corjma,  for 
discharge  of  one  held  by  writ  of  capias  ad  reapoa- 
dendum,  plaintiff  in  eapiaa  proceedings  is  not  re- 
quired to  appear  and  prove  truth  oimatteis  al- 
leged in  affidavit  for  mpiaa.   Dtmre  v.  Sammden, 

T-306,'60. 

17042.  Sec.  7,  act  of  March  9,  '67,  2  B.  a  'TS, 
421,  in  relation  to  Ita^tlTesfkvm  JnsUee,  ^- 

Uressly  authorises  courts  of  this  state  to  inquire 
whether  person  charjBied  is  a  furtive  from  jus- 
tice ;  ana  this  provision  is  not  in  conflict  with 
sec.  2,  art.  4,  constitution  of  U.  8.,  nor  with  sec 
5278,  B,  8.  of  U.  8.  Hariman  T.  AreUne,  6S-344, 
•78.    {iL  B.  8. '81.  1605.) 

17048.  JnrlsalctioR.  A  gtate  Judpe,  upon 

a  petition  showing  that  a  soldier,  under  age  of 
eighteen  years,  is  neld  under  an  enlistment 
an  officer  of  the  U.  8.,  has  jurisdiction  to  srant 
discharge  of  such  soldier  under  writ  of  nabtm 
eorpus.    Origmv.  Wdcot  81-370, '63. 

1 7044.  The  act  of  January  8,  *52, 2  e.  A 
H.  304,  giving  jurisdiction  to  clerks  of  C  C.  to 
issue  writs  of  habeaa  eorpm,  and  to  hear  and  de- 
termine them,  is  repealed.  Or^g  v.  Wynny  22- 
373, '64. 

17045.  Section  8,  art.  l,eoD8UtattonC.S.r 

contains  a  del^ation  of  power  to  congress,  to 
suspend  writ  of  habeaa  eorpua.  Warren  v.  i^bn^ 
22-276.  '64. 

1 7046.  Neither  president  nor  eongren  of 
U.  S.  hag  Uic  power  to  suspend  issuing  of  writ 
of  habeaa  oorpus  by  a  state  court.  Or^  t.  WU- 
«Wj21-370j86. 

17047.  But  state  courts  can  not  extoid  tiiar 
write  into  the  domain  of  general  gorenuncnt. 
Id. 
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1 7048.  Demnrrer  Is  not  tbe  proper  method 

of  testing  sufficiency  of  a  return  to  a  writ  of 
kAeas  eorpug.  Ounningham  y.  Thomas,  25-171, 
'65. 

17049.  PetlUon  for  writ  of  habeaa  eorpta  hj 
a  mother  to  obtain  her  infant  child.  Petition 
alleged  a  divorce  from  her  faosband  and  a  decree 
that  custody  of  child  be  fpven  to  her.  Hdd; 
aeei  fiot  llle  copjof  decree.  Bddf  «  re- 
tmif  showing  a  transfer  of  possession  of 
child  from  defendant  to  another  in  another 
county  two  days  before  writ  was  issued,  was  de- 
fective, in  that  it  failed  to  state  reason  for 
change  of  persons  having  custody  of  infant.  The 
change  may  have  been  to  avoid  anticipated  writ 
Stan  V.  Denar,  28-472,  '67. 

I7O9O.  CompliUnt.  A  Aoieos  eorptu  proceed- 
ing alibied  that  petitioner  was  iUe^Ily  restrain- 
ed of  his  liberty  and  imprisoned  by  shoriff  tot  an 
allied  contempt  in  disobeying  an  order  of 
court  requiring  him  to  pay  certain  sums  of 
moneys;  and  denied  that  said  imprisonment 
was  by  virtue  of  any  writ  or  order  of  court. 
Bdd;  complaint  showed  a  cause  of  action.  Six 
Birte  Lavder,  28-241,  '67. 

17051.  It  is  province  of  court  and  not  sheriff 
to  adjudge  a  party  gailty  of  contempt  and 
punish  him  thenfor.  Id. 

17052.  When  return  to  awritof  habeat  oorpua 
for  a  child  shows  that  petitioner  had  placed 
child  in  cnstod^  of  respondent,  respondent  can 
not  be  placed  in  wrong  and  subjected  to  l^;al 
proceedings  bv  him  on  account  of  custody  of 
child,  mttU  a  demand  for  child  had  been  made, 
is  shown,  and  also  that  res^ndent  had  power 
(0,  but  refused  to,  irive  up  child.   Speer  v.  jDaris, 

17058.  On  appeal  from  refusal  of  a  judge  to 
admit  to  bail  a  prisoner  committed  on  a  charge 
of  morder,  Supreme  Court  will  weigh  evidence 
and  determine  facts,  as  if  trying  case  originally, 
without  r^ard  to  finding  below.  Ex  Parte  Hef- 
M  87-87,  '66;  Ex  BsrU  Moore,  80-197,  '68; 
£1  Parte  Satherlin,  56-695,  '77. 

17054*  When  proof  is  not  evident,  nor  pre- 
Ainptioii  strong  agunst  priaonerjjudge  should 
admit  the  prisoner  to  bail.  Ex  Mtrte  Sathedm, 
Wpra, 

17055.  A  mother  may,  by  leaving  her  bas- 
tard child  with  an  asylum,  voluntarily  abandon 
child,  and  may  also  revoke  authority,  to  officers 
of  such  institution,  to  apprentice  such  child,  at 
Vij  time  prior  to  execution  of  deeds  of  appren- 
ticahin;  and,  by  a  habeae  corpus  proceeding,  be 
entiUed  to  poaaeBsion  of  such  child  from  any  one 
obtaining  posMssion  of  it  by  virtue  of  a  deed  of 
apprenticeship  executed  after  authority  afore- 
said was  revoked.  Qmtland  v.  i^aU,  60-394, 78 ; 
Withord  V.  MedariK,  34-168^70. 

17056.  Jurisdiction.  The  court,  to  which 
application  for  a  writ  of  AoAeoe  eorpia  is  made, 
must  be  of  county  in  which  applicant  is  confined, 
except  when  judge  of  that  court  is  not  able  or 
incompetent  to  hear  it.  Ex  Bxrte  WU^,  86- 
628,  'Tl!  ^' 

17057.  Issues  of  fkct  may  be  formed  and 
tried  on  return  to  a  writ  of  habeat  corpus.  Speer 
V.  Dam,  88-271,  '71. 

17058.  Form  of  the  retam.  Seoif^v. 
i><«M,  88-271,  '71. 

17059.  A  proceeding  for  a  habeaseorpus  is  not 
icivil  action  within  seotion  207,  authorizing  a 
CUwe  of  Tennej  nor  within  section  20  of  bill 
-of  ri^ts,  authorizing  a  trial  by  Jai7.  Qamer 


V.  Qordon,  41-92,  *72.  Cf.  Baher  v.  Qordon,  38- 
204,  '64.    {v.  R.  8.  '81,  412j  '66.) 

17060.  A  bailee,  obtaining  money  in  another 
state,  and  entering  this  state  with  felonious  in- 
tent of  converting  same  to  his  own  use,  and  in 
this  state  feloniously  converting  same  to  his  own 
use,  commits  larceny  in,  and  is  subject  to  laws 
of,  this  state.  He  wtU  not  be  released  in  a  pro- 
ceeding of  AoAeoi  eorpm,  Kiaer  v.  Woodt,  60- 
538,  '78. 

17061.  When  a  habetu  corpus  issues  on  a 
complaint  of  ille^l  imprisonment,  judge  who 
issues  writ  may,  if  authori^  by  which  prisoner 
is  detained  be  defective,  call  before  him  wit- 
nesses, inquire  into  guilt  of  prisoner,  and  re- 
mand, recognize  or  discharge  him,  as  he  may 
think  proper.  Judge  liefore  whom  a  prisoner 
is  brought  for  the  purpose  of  ^ving  bail,  may 
exercise  his  own  discretion  as  to  amount  of 
penalty  of  recognizance,  without  regard  to 
amount  fixed  by  magistrate  who  committed 
prisoner.    State  v.  Bed,  7  Blf.  612,  '46. 

17062*  An  officer  who  has  made  an  arreet  b^ 
virtne  of  process,  is  a  proper  party  to  a  wnt 
of  habeaa  eorpua,  for  purpose  of  testing  Iwility 
of  oommitment.  yidtob  t.  (hnuUm,  7-611,  '56. 


HA?fDWRITING. 

See  Evidenee  XXI. 

17068.  Section  91  (2.  R.  S.  '76,  p.  396:  B. 
S.  '81,  1801),  of  code  of  criminal  proceednre 
and  practice  in  Indiana  in  regard  to  persons  of 
skill,  proving  the  genuineness  of  written  instru- 
ments applies  only  to  cases  where  "a  note,  bill, 
draft  or  certificate  of  deposit"  is  subject  of 
crime.  Joaet  v.  SUUe,  6<>-241.  '77;  Jones  T. 
StaU,  11-357,  '58. 

1 7064.  As  a  general  rule,  to  prove  the  ffen> 
nineness  of  handfrritlng,  by  comparison 
merely,  witness  must  be  an  expert,  and  genu- 
ineness of  paper,  which  forms  basis  of  compar- 
ison must  be  admitted  and  be  relevant  to  same 
case.  Evidence  on  mere  comparison  of  papers 
by  those  not  experts,  will  noC  be  allowed.  cWib 
V.  Wyatt,  15-271,  '60:  Shank  v.  Bntteh,  28-19, 
'67 ;  Chamx  v.  /.  A  G.  M.  B.  Co.,  82-472,  '70; 
Bvrdiek  v.  Hunt,  48-381 ,  '73. 

1 7065*  It  is  erroneous  to  submit  to  jury,  for 
comparison  with  signature  allef^  to  be  foiled, 
papen  which  are  not  connected  with  cauBe,though 
admitted  to  be  genuine.  Zfiubrnv.  «SbteKifer,40- 
38, '74. 

HEIRS  AMD 

See  Battardy,  X;  DeaeetUe;  Legatees. 

17066*  As  to  construction  of  word  heirt  in 
devises,  see  Wills ^  85-^32;  25-63;  18^7. 

1 7067.  The  heirs  or  devisees  of  a  vendor  may 
be  compelled  by  executor  to  execute  a  deeil 
according  to  contract  of  sale  between  deceased 
vendor  and  vendee.  Hunt  v.  ^ensf^,  7  Blf. 
373,  '46. 

17068.  The  obli^  in  a  bond  for  convey- 
ance of  real  estate  is  bound,  in  case  of  death 
of  obligor,  to  accept  a  deed  from  his  heirs,  or 
from  a  commissioner  appointed  by  court  to  con- 
vey for  them.    Rush  v.  Trvby,  11-462,  '58. 

17069.  Death  does  not  destroy  the  mutual- 
ity of  the  contract  J  each  partjr  takes  chance 
as  to  which  may  die  first,  and  if  either  die  before 
execution  of  contract,  it  la  to  be  executed,  on  hii 
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part,  hy  hU  heirs.  There  is  no  hardship  in  this. 
If  title  be  defective,  it  mar  be  refiued,  either 
from  obligor  or  his  heirs.  Id. 

17070.  If  real  estate  be  couTeyed  bj  an 
erroneons  description,  purchaser  'a,  after  ven- 
dor's death,  bound  to  accept  conve^rance  of  his 
heirs,  or  of  a  commissioner,  in  correction  of  such 
misdescription.   LttUe  v.  ^fwAflv  lft-166,  '60. 

17071.  Where  one  dies  intestate,  without 
debts  to  be  paid,  and  no  adminietration  is  had 
upon  bis  estate,  his  helni  maj  sne  for  debts 
dne  estate,  and  distribute  assets.  Moore  t.  Bd. 
Corn's  Monroe  Co.,  fi9-61«,  77 ;  Martm  t.  Jtssrf, 
80-218,  '6a 

17072.  Such  suit  can  not  be  maintained  if 
there  are  any  debts.  Fcrgnmm  t.  Barnes,  &$- 
169,  '77 :  Wafyob  v.  Bish^,  81-156,  '69. 

17078*  An  beir,  as  such,  can  not  maintun 
action  against  an  executor,  de  son  tort,  Ferguson 
V.  Barnes,  tapra, 

17074.  As  a  general  rule,  land  on  death  of 
ancestor,  passes  to  heir  or  derlsee,  and  ad- 
ministrator or  executor  has  no  power  over  it  ex- 
cept as  given  bv  statute  or  will.  Haidam  v. 
Kanbalt,  S7-42,  '77. 

17076.  Bents  Mcmlnff  after  death  of  lea* 

BOr  go  to  heirs.   King  t.  Anderson,  20-385,  '63. 

17078.  Even  though  will  give  executor  a 
naked  power  to  sell  land.  BuMtom  v.  Morrow, 
24-202,  '66;  7?oe  V.  LanUts,  8-441,  '52. 

17077.  The  general  rule  is  that  damages  to 
land,  remaining  uncollected,  do  not  pass  to  the 
vendee  or  descend  to  the  hat,  ChwcA  t.  O.  £. 
AI.  R.  Co.,  70-171,  '80. 

17078.  Order  for  leasing  of  land  of  Inte^ 
tate  is  erroneous,  if  heirs,  being  infants,  do  not 
appear,  and  no  gnardian  ad  litem  is  appointed. 
Cmmant  t.  Sandaa,  4-55,  '53. 

17070.  An  beir  can  not,  bv  any  conreyanee 
under  oar  statute,  discharge  land  descended  to 
him,  from  liability  for  ancestor's  debts.  StiaU 
V.  Moore,  5  Blf.  270,  '40. 

1 7080.  For  damages  for  breach  of  eorenant 
aMlnst  incnmbrances  accruing  daring  life 
of  person  holding  nnder  such  eorenant,  his 
heirs  can  not  sue.  lUghtof  action  is  in  admin- 
istrator.  JKnJtv.f^  88-135,  Ta 

17081.  Where,  to  petition  of  A,  administra- 
tor d.  b.  n.,  for  order  to  sell  land  to  pay  debts, 

Elea  averred  that  sufficient  goods  came  into 
ands  of  A,  which  were  unadministered.  Held; 
loss  fXSCBsioned  by  misconduct  or  insolvency  of 
A  must  faU  on  heirs.  NeUteton  t.  Duofi,  2-44^ 
'50. 

17082.  That  heiis  received  from  their  mothr 
er's  estate  consideration  paid  to  lier  for  a  deed 
executed  by  her,  ittemptin^  to  convey  land 
which  she  had  no  power  to  alienate,  creates  no 
Uen  npon  the  land.  Wemlce  v.  llaxen,  82- 
431  '69 

17088.  If  one  entitled  to  land  certificate, 
under  act  of  congress,  May  23,  *28,  die,  it  issues 
to  his  heirs.  But  whether,  if  there  is  deficiency 
of  assets,  executor  or  sdminiatrator  can  require 
certificate  or  its  value  from  heirs,  fua»% 

17084.  The  heir  Is  not  bonnd,  in  any  case, 
for  debts  of  his  ancestor  beyond  amount  of  assets 
descended.    Brvan  v.  BlUhe.,  4  Blf.  249,  '36. 

170H5.  Widow  is  heir  of  her  deceased 
hui^band  only  in  a  special  and  limited  sense, 
and  not  in  a  general  sense.  Unfried  T.  Heierer, 
68-67,  '78. 

17086.  When  an  action  was  brou^t  to  fore- 
close a  mortgage  made  by  one  deceased,  and 


several  parties  were  made  defendants  to  answer 
as  "  heirs  "  of  the  decedent,  among  whom  wa» 
the  widow  (but  not  so  deecribed),  and  nothiwr 
was  allied  hostile  to  her  claim  as  "  widow," 
and  they  and  she  sufiered  a  default,  jDdgmrnt 
did  not  conclude  anything  ag&faut  widow  as  to 
her  ciaim  as  "  widow."  &. 

17087.  On  death  of  a  wlli»,  one-third  at 
her  realty  vests  in  her  hnsbuid  in  fe^  without 
regard  to  any  will  which  she  may  have  made, 
but  subject  to  its  proportion  of  her  debts  ooo- 
tracted  oefore  marriage.  (/Harra  v.  Stone,  48- 
417,  '74. 

17088.  One-third  of  both  realty  and  person* 
alty  descends  to  husband.  Nobbrt  Exentriz  v. 
iS^oMe,  19-431,  '62.  Cf.  KivMmm  v.  Pyie,  44- 
275,  73. 

17089.  Right  of  Judgment  creditor.  At 
same  moment  that  descent  was  cast,  a  judgment 
against  such  husband  became  a  lien  on  same, 
and  auch  lien  can  not  be  divested  by  any  act  of 
his,  in  electing  to  abide  by  her  wilL  UHam 
V.  Stom-,  48-417, '74.   Cf.  1-259. 

17090.  Widow.  A  died  testate,  devising 
all  his  property,  and  left  nothing  to  his  hein 
by  descent  After  paying  all  legal  claims  against 
biB  estate,  he  made  separate  bequests  or  legacies 
to  his  widow  and  each  of  his  children  by  name, 
and  "if  the  above  bequests  should  not  exhanrt. 
my  estate,  then  the  residue  to  be  divided  eqnatlT 
among  my  above  named  hern."  There  was  res- 
due.  Hdd;  widow  was  entitled  to  a  pro  rate 
share  of  such  residue,  as  one  of  "above  named 
heirs."   Eisman  v.  Poindexier,  62-401,  TS. 

17091.  A  widow  of  one  who  died  in  '47,  waa 
not  an  heir  of  decedraiL  Grant  v.  OrommO,  16- 
816,  '60. 

17092.  AdDDt«d  children.  An  anmarried 
man,  after  deatn  of  his  wife  and  a  child  by  her, 
adopted  a  child,  in  due  forms  of  law,  and  gave 
to  said  child  his  name.  Subsequently  he  again 
married.  He  died  intestate,  seized  of  real  es- 
tate, leaving  snrviving  him  his  said  wife  and 
adoptedchild.  Hekl;  sec.  24  of  act  of  descents 
does  not  appljr.  ifeM/ adopted  son  js  not  a  son  by 
a  previous  wife.  Sdd;  Each  is  entitled  to  one 
half  of  estate.  XaenW  v.  Isenkomr,  60-328,  Tfi. 
Cf .  Barnes  v.  AOen,  28-222'66. 

17098.  An  ad<^ted  child  does  not  become 
as  a  natural  child.  It  still  remains  natural  child 
of  its  natural  parents.  Natural  motber,  by  con- 
senting to  adoption  does  not  surrender  her  right 
to  inherit  from  such  child  what  it  may  inherit 
and  receive  from  its  adopted  parents.  BamUsd 
V.  F«ma,47-^74. 

17004.  A  child  may  be  adopted  by  mad  be 
heir  of  one  parent  and  not  of  wife  orhusbud  of 
such  parent.  Bamhi»et  v.  FerreB,  47-335,  74; 
Barnes  V.  Allen,  25-222,  '65. 

1 709&.  Adopted  children,  of  diflerent  at- 
tural  parents,  are  neither  brotners  nor  uslersto 
one  another.    Bamhiul  v.  FerreO,  47-335,  74. 

1 7096.  A  consent  on  part  of  one  parent  that 
other  may  adopt  a  child,  does  not  make  party 
so  consenting  an  "  adopting"  parent  Barnkud 
T.  FerrtO,  47-835,  74. 

17097.  Adopted  children  areheiisof  adopt- 
ing father,  in  d^ree  of  children  to  inherit  froaa 
him  all  estate  of  which  he  had  a  right  to  deprive- 
his  wife.    Barnes  y.  Alien,  26-222,°65. 

17098.  A  died,  Feb.  7,  '73,  insolvent  and  de- 
linquent in  taxes  for  the  years  '72  and  '73.  His 
widow  and  son,  as  bis  heirs,  raised  a  crop  of  com 
in  said  year  of  '73,  on  the  land  of  which  A  died 


Digitized  by 


Google 


HEIBS  AND  DEVISEES. 


785 


sdiad,  vludi  crop  wu  not  in  eziBtence  at  his 
dea:tii.  Action  to  inforce  lien  against  crop  for 
taxes.  Held;  crop  did  not  belong  to  widov,  as 
executrix,  but  to  neirs,  and  taxes  for  72  would 
not  be  a  lien  on  the  same.  Ortgory  v.  WUxm. 
52-233,  75. 

17099*  A  derisee  can  not  take  crops  or  em- 
blements upon  land  of  decedent  at  time  of  his 
death  as  they  belong  to  executors  or  adminis- 
trates.  Hmtpftrty  v.  Merritt,  51-197,  76. 

17100.  A  defendant^a  allied  title  In  him- 
self in  that  he,  in  good  faith  and  for  a  valua- 
ble consideration,  purchased  land  in  controversy 
of  A,  who  purchased  same  from  heirs  of  B,  de- 
ceased, who  purchased  from  United  States ;  that 
said  conveyances  were  recorded,  etc.  Held;  title 
defective.  It  is  not  shown  that  B  was  owner  at 
time  of  his  death,  nor  that  inheritance  was  in 
bein.  Sn^rd  v.  Tucker,  64-219,  7ft. 

17101.  Hein  in  this  state  are  made  as  well 
by  law,  as  by  will,  but  are  not  bom.  Are  hcertdet 
JaetL  not  nad.   Thomaa  v.  Thamaz,  18-9,  '62. 

1 7102.  Aet  March  1 1 ,  '«7,  by  words  "heirs," 
inclndes  all  persons  who  do,  or  who  may  take, 
hj  the  statute  of  descents,  though  they  take  by 
Tirtoe  of  a  will.  iWot  v.  Aibin,  80-26  ^72.  («; 
R8.'81,  497  to  500.) 

17108.  iMatee  has  no  anthoritr  to  take 
ponenfam  or  legacy,  specific,  general,  or  resid- 
nary,  without  assent  oi  executor  or  adminis- 
tratora,  until  estate  is  settled.  Highnote  v.  WhUe, 
«7-596,  79;  Cnst  v.  Orut,  1-570,  '49. 

17104.  Under  sectloB  27  of  the  act  of  de- 
sceats,  1  B.  8.  76,  p.  413  (v.  B.  B.  '81,  2491),  the 
widow  is  "entitled^'  as  a  "surviving  wife"  by 
virtoe  of  the  marital  relation,  and  not  as  heir, 
to  oae-third  in  fee  of  lands  of  her  husband,  etc. 
Md^  T.  FUleher  40-575,  '72 ;  Myen  v.  Myen,  57- 
807,77. 

1710fi.  If  a  man  marry  a  woman,  evidently 
pregnant  with  child,  and  live  with  such  woman 
u  ois  wife,  tte  thereby  does  acknowledge  such 
child  as  his  own  and  such  child  shall  be  deemed 
Intimate,  under  section  9  of  act  of  May  14,  *52, 
1  K.  8.  76,  p.  410.  (v.  R.  S.  '81,  2476.)  Bailey  v. 
Bfflri,  60-292,  77. 

17106.  LiaUUtr*  In  a  suit  against  heirs  to 
compel  a  specifie  performance  of  a  contract  of 
their  deceived  ancestor  forconveyance  of  a  tract 
of  land,  it  is  not  necessary  to  make  such  of  heirs 
defoidaDtB  as  have  already  conveyed  to  plain- 
tiffin  pursuance  of  such  contract.  Sanutrd  v. 
ifi«5, 11-536,  '58. 

17107.  When  liable.  The  personal  covenant 
of  obligor  does  not  bind  heirs  beyond  amount  of 
property  they  receive  from  obligor's  estate.  Htuk 
▼.IWy,  11-462, '68. 

171^.  If  ohlisor  make  deed,  livea  year  after- 
ward, and  then  die  insolvent,  and  afterward  title 
nil,  grantee  is  without  remedy.  Id, 

17109*  If  obligor  die  before  deed  is  made, 
bars,  or  a  commissioner,  make  it,  and  afterward 
title  fail,  tf  seems  that  heirs  would  be  liable  to 
Kfund  purchase-money,  with  interest,  to  an 
amoont  equal  to  what  they  received  uom  ob- 
ligor's estate.  Id. 

17110.  A  creditor  of  decedent,  for  reason 
«  a  breach  of  warranty,  should  proceed  against 
his  personal  representative,  or  file  his  claim 
•gainst  his  estate,  as  provided  in  section  62, 
Jljid  if  not  sofiled,  ri|i;ht  is  liable  to  become  barred. 
*«ily  statutory  provisions,  making  heirs  and  devi- 
liable  in  such  cases,  after  settlement  of  estate, 
to  be  those  in  act  in  relation  of  settlement 


of  decedent's  estate  (2  Q.  &  H.  534),  commenc- 
ing with  section  178.  I^xrtmem  v.  J>^80-281,, 
'68.  Cf.  Saldiff  v.  Leunig,  id.  289.  (v.  B.  8.  *81, 
2310,  2442  to  2454.) 

17111.  Right  of  pro]>erty.  A  claimed  to 
have  purchased  of  B  certain  realty,  and  brought- 
action  for  specific  performance  of  contract,  and 
paid  amount  therefor  to  clerk  of  court.  After 
usual  tender  to  B^  judgment  was  rendered  for 
A.  B  died,  and  his  administrator  received  said 
mpney.  Administrator,  by  order  of  helra,  re- 

Said  money  to  clerk,  and  appeal  was  taken, 
udgment  was  reversed.  A  had  sold  part  of 
property.  Heirs  of  B  brought  suit  against  A 
and  his  vendees.  Decree  for  A  and  his  vendees. 
Clerk  was  deceased  and  demand  was  made  on 
his  administrators  for  money,  by  administrator 
of  Bt  whose  estate  was  unsettled.  Action  by  ad-; 
ministrator  of  B  for  money.  ^nsiHr.*  statuteof: 
limitations.  Hdd  /  statuto  did  not  begin  to  ran 
till  after  demand.  Hdtf;  money  belonged  ta 
administrator  of  B,  and  not  to  his  heirS;  and  ac- 
tion properly  brought.  Lyneh  v.  Jemmgt,  48- 
276,  73. 

17112.  Remedy  against  heirs.  Heirs  of  a. 
det^ent,  whose  estate  has  been-  finally  settled, 
are  not  liable  to  a  creditor  of  decedent  for  debts' 
of  their  anceetor,  when  such  creditor  never  had 
filed  his  claim  against  intestate,  not  showing: 
himself  to  have  b^  insane,  an  infant  or  a  noo' 
resident  under  section  178 ;  though  claim  by  its- 
conditions  could  not  mature  till  long  after  final 
settlement,  and  though  heirs  had  inherited 
property  from  the  decedent.  («.  B.  S.  '81,  2442.) 
C.B.&FLW.B.  Co.  V.  Heasion,  48-172,  '73. 

17118*  The  heirs  of  a  sore^  on  a  gnatdian'* 
bond  are  UaUe  f!»r  ibj  default  waleh  maj 
hare  oecured,  after  final  settl^mt  of  the  es- 
tate of  surety,  in  an  action  brought  by  ward 
within  one  year  after  removal  of  disabuity,  or 
by  his  new  guardian  before  such  time.  Vorit  v. 
Saie,  47-345,  '74. 

17114.  Section  178, 2  R.  S.  289,  provides  that 
the  heirs,  etc.,  of  a  decedent  shall  be  liable  to- 
extent  of  property  received  by  them,  etc.,  to  any 
creditor  whose  claim  remains  unpaid,  who  six 
months  prior  to  sneh  final  settlement  was  out  of 
state;  but  that  such  snitmust  be  brought  within 
oneyear  after  disability  is  removed.  Held;  that 
disability  is  not  removed  by  notice  of  death  of 
the  ancestor  and  appointment  of  an  adminis* 
trator;  bntcommencementof  an  action  forsame- 
demand,  and  maintenance  of  same  until  within 
six  months,  when  it  was  dismissed,  removes  dis- 
ability, and  allows  limitation  of  one  year  to  run. 
But  oucere,  whether  that  limitation  itself  is  con- 
stitutional. Yoaet  Y.  Wm,  9-M8,  '57.  (r.  R, 
8.  '81,  2442.)  Freeman  v.  State,  18-484,  '62. 

17116.  Contribution  can  not  be  had  against- 
heirs  of  a  deceased  surety,  on  an  official  bond,  by 
his  possessor,  for  money  paid  out  by  reason  of  a 
default  on  the  part  of  principal,  while  estate 
of  surety  remained  unsettled.  Complaint  there- 
for most  aver  that  such  estate  had  been  finally 
settled.  Until  snch  final  settlement  claims  shoald 
have  been  filed  nnder  section  62  of  act  con- 
oeming  decedenU'  estate,  ^eiwis  T.  'JSidxr,  78- 
73,  '80.  (v.  R.  8. '81,  2310.) 

17116.  Tn  an  action  by  heirs  of  decedent,  on 
the  administrator's  bond,  it  may  be  ordered 
that  money  be  paid  into  court,  "until  the  fur- 
ther order  of  the  court"  If  estate  was  indebted, 
debts  may  be  paid  out  of  such  money.  Moore  v.. 
iState,  40-658,  75. 
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17117.  Uablllty  of  heir.  A  wife,  seized  of 

-a  life  estate  in  lands,  her  husband  joining,  con- 
▼eyed  land  by  a  warranty  deed  to  C,  who  con- 
veyed to  D.  Husband  first,  and  then  widow 
■died,  leavine  a  son,  F,  who  received  an  estate 
from  said  nither.  Estate  of  father  was  fully 
:flettled  according  to  law.  Afterward  D  was 
•evicted,  owingto  a  failure  of  title  in  ancestors 
of  F.  Hdd.'F  is  liable  to  D  in  an  action  for 
-damnges  not  exceeding  the  vatne  of  estate  re- 
ceiveafrom  his  father.  Held;  neither  final  set- 
tlement nor  sees.  62  and  172  bar  action,  (r.  R.  8. 
'81,  2310.)    Blair  v.  AUm,  55-409,  '76. 

17118.  A  husband  conveyed  to  B  by  wai^ 
ranty  deed  land  of  his  wife  in  which  he  had 
no  interest  other  than  that  of  husband.  He  died, 
leaving  to  children  of  his  wife  and  himself 
property  of  greater  value  than  their  claim  in 
.said  land  of  wife.  Action  by  said  children 
against  B  for  partition.  Held;  they,  by  cove- 
nant of  warranty  in  deed  of  their  father,  and  by 
descent  to  them  of  his  property,  were  not  es- 
-topped  from  claiming  an  interest  in  said  land 
as  heirs  of  their  mother.  HaHman  v.  Lee,  SO- 
-281,  *68.  Hdd ;  Remedy  of  B  was  against  es- 
^te  of  his  grantor.  Cf.  B.  S.  '76,  p.  563,  sec. 
172: '81,  sec.  2425,6;  sec.  2461,  2. 

l7ll9«  A  creditor  of  a  decedent's  estate  mnst 
•collect  his  claim  by  an  administration  of  estate, 
-and  without  such  administration,  he  can  noi 
maintain  an  action  against  the  helrs^  devl- 
■sees.  or  dlstrlbntees*  Leonard  t.  Bimr,  59- 
.510,  '77  ;  Wilam  v.  Davis,  87-141,  71 ;  N.  W. 
Conference  v.  Myen,  8«-375,  71. 

17120.  'Whenestateisyetincoarseofadmin- 
istration,  h«rs  are  not  liable  for  breach  of  eoTe- 
nant  of  warranty  In  deed  of  ancestoTf  until 
:aBset8  in  administrator's  hands  are  exhausted, 
^mardv.  Cox,  25-251,  '66. 

17181.  An  unsecnred  claim  can  not  be  col- 
lected from  heirs,  unless  administration  has 
been  had.    McCoy  v.  Pixyne,  68-327,  79. 

17182.  Action  against  heirs,  toset  aside  con- 
veyance of  ancestor  as  fraudulent  can  not  be 
maintained  until  administration  be  had.  Btatgk 
T.  BoUs,  «6-376,  79. 

17188.  Heirs,  devisees,  and  distrtbntees  of 
«  decedent  are  not  personally  liable  for  any 
■debts  of  ancestor,  in  any  amount,  by  an  agree- 
ment among  themselves,  in  an  action  brought 
by  a  creditor,  without  an  administration  of  es- 
tate, and  in  such  a  case  only  when  creditor,  six 
months  prior  to  the  final  settlement  of  the  estate, 
was  insane,  an  infant,  or  out  of  state,  and  to 
amount  of  property  received.  Leonard  v.  Blair, 
69-510,  77. 

17124.  A  devisee  orhis  administrator  may 
maintain  an  action  against  the  executor  of  his 
testator,  or  his  surety,  for  a  conversion  of  his 
legacy.    Nelson  v.  Corwin,  59-489,  77. 

17125.  In  an  action  against  heirs  to  set 
aside  a  eoBTeyance  made  to  them  by  ancestor, 
to  defraud  creditors  of  such  ancestor  of  which 
plaintiff  is  one,  it  is  necessary  to  make  adminis- 
trator, or  executor,  if  either  existed,  a  party ; 
and  if  neither  existed,  it  should  have  alleged 
fact  in  excuse ;  in  which  case,  it  is  duty  of  cred- 
itor to  procure  appointment  of  an  administrator. 
Ifnknown  Heirs,  etc.,  v.  Kimball,  4-546,  '53  ;  Leon- 

■ard  V.  Blair,  69-510,  77 ;  NortkweOetTi,  etc.,  v. 

86-375, 71  i  Wikm  v.  i>o»»,  87-141,  71 ; 
Allen  T.  VetUU,  60-245, 77. 

17126.  Snecesdve  purchases  and  assomp- 
tioim  of  mortgage.    Beme^  of  heirs.  A 


mortgaged  two  tracts  of  land  to  "  school  fnnL" 
It  was  sold  to  B.  B  sold  part  to  C,  with  mn- 
ranty.  Later,  he  sold  residue  to  D,  who  u- 
sumed  mortgage  as  part  of  purchase-monqr,  D 
sold  to  E,  and  E  to  F,  on  same  terms.  D,  £, 
and  P  paid  no  part  of  said  mort^^ge.  F  sufieied 
it  to  be  sold  by  auditor,  under  said  mortg^  to 
ti,  who,  a  bona  fide  purchaser,  received  s  deed 
from  governor.  G  conveyed  portion  subject  to 
said  mortgage  to  H,  who  had  full  knowledge  of 
transactions,  and  did  obtain  such  conveyanceto 
him  at  one-third  its  value,  under  frtudalent 
re^tresentation  that  he  was  buying  it  in  iDteieK 
of  its  owner.  Heirs  of  B  paid  to  redeem  other 
portion  a  certain  sum,  and  sued  D  and  £  on 
their  "  assumptions."  Heirs  did  not  ^ow  tlutt 
th^  were  leinlly  bound  to  pa^  said  suma,  and 
action  would  not  lie.  MeShirl^  r.  Birt,  44- 
382, '73. 

17127.  G,  jpnrchaser  under  "school  fond" 
mortgage,  took  a  title  unaffected  by  agreemenli 
between  sDccessive  subsequent  vendees.  Id. 

17188.  G  was  an  Innocent  bona  ftde  fMP- 
cliaser  and  he  could  convey  a  good  title  to  hii 
vendee,  notwithstanding  such  vendee  had  full 
notice  of  outstanding  equities.  Id. 

17129*  AlegateejWnethergeneralorspecific, 
must  obtain  execntor's  consent  to  le^y  bdore 
his  title  to  it  can  be  complete ;  end  if  he  takv 
possession  of  thing  bequeathed  withoutsuch  as- 
sent, executor  may  maintain  trespass  or  tnm 
against  him.  If  executor  refuse  assent  vithool 
cause  legatee  is  entitled  to  relief  in  eqni^.  Ont 
T.  Cruf,  1-570,  '49.  CI  86-415. 


HIGHWAYS. 

Sea  Oitin;  DedieaUtm;  Deed;  OoveiuaA;  Qmt; 
Streett;  Siqtervitifrt. 

I.  Qenara^. 

II.  Board  <^  Cbntmiastonera^ 

III.  Obetruetion. 

IV.  Dedication  and  I^rtatryatitm. 

V.  FetMon;  IWiioners;  Btmmttnm. 

VI.  Notice. 

VII.  Remedy  of  Land  Omen. 

VIII.  Viewert;  Beeiewenj  Jury. 

IX.  Jrulo&isreM. 

X.  Reoord. 

XI.  AppeaL 

17180.  Exemption.  The  certificate  under 

sec.  9,  p.  589,  I  Q.  &  H.,  issued  by  townalup 
trustee,  exempting  one  from  work  on  higfavap. 
is  prima  facie  evidence  of  facts  recited  thei«n, 
and  is  not  conclusive  on  supervisor.  Tml<* 
acts  ministerially  and  not  judicially.  ShiMT 
T.  ainbm  liwuhip,  28-479,  '64.  (v.  B.  &  SI. 
6066.) 

1 7181.  Under  sec  9, 1  R.  a  76,  p.  857,  town- 
ship trustee  has  the  final  and  exclusive  deW- 
mination  as  to  a  question  whether  a  pwsw 
shall  be  exempt  from  working  on  roads. 
field  Toanshm  v.  ITtae,  78-71,  %). 

17182.  Under  said  section,  to  metsnre  • 
man's  ability  to  pay  "thecommatationof  "such 
labor,  amount  for  which  a  man  is  exempt  under 
execntion  laws  can  not  be  considered.  Id. 

17188.  In  acUon  for  knowingly  permittu^ 
defendant's  horse  to  be  ran,  etc.,  along  a  pnlnie 
highway,  evidence  that  the  race  was  nw  iIodC 
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rs  roid  leading  from  one  specified  town  to  an- 
•other  in  counter,  is  snfficient,  prma  facie,  to  bus- 
tain  ayerment  that  road  was  a  pablic  highway. 
Walton  Y.  Stale,  8-123,  '51. 

17134.  Where  a  turnpike  company  has  for- 
feited  its  right  to  receive  tolls,  its  road  lapsed 
into  an  ordinary  highway,  i^ate  y.  FUmnaganf 
«7-140,  79. 

17185*  Incorporeal  hereditaments,  as  high- 
ways, are  incapable  of  being  reduced  into  pos- 
«e8sion.  Therefore,  an  action  by  trustees  of  a 
town,  of  trespass  q.  e.  /,  will  not  lie  for  an  in- 
jury thereto.  Conner  v.  Pr^i,  etc,  New  AVHsny, 
I  Bit  88,  '20. 

17186.  Neighborhood  roads  are  highways, 
and  not  priyate  roads.  Kimnger  v.  Hanselman, 
.88-80,  '70. 

17187*  A  high  war  tg  not  neeessarilT  a 
Bnblic  plaee.  Suue  y.  Weekly,  S9-206,  '67.  Bee  § 
17140. 

17188.  Nor  is  a  lane  Beoessuiljr  ajpahllc 
Mghmr.  J.  <fi  C  £  Cb.  T.  MeOure,  86-370, 
*66. 

17189.  National  road,  within  limits  of  city 
Indianapolis,  is  a  street  of  said  city.  Palmer  v. 
Stumph.  4»-329,  '68. 

17140.  A  highway  is  a  public  place,  prima 
facie.  SCofe  y.  Moriarty,  74-103,  *81 ;  Slate  v. 
Wagoner,  52-481,  '76.  ( WiUiam  v.  SUUe,  64^553, 

-OTerraled.) 

17141.  NaTlgaM«  streams  are  public  hlgb- 
waySf  free  to  all  citizens,  who  have  right  to  use 

■same  to  all  parts  not  occupied  for  time  being  by 
others  in  navigation.  Sherlock  v.  Bainbridgey  41- 

-35,72.    Cf.  2»-364, '68. 

17142.  To  prove  a  highway,  it  is  not  necee- 
-sary  to  prove  that  it  was  "worked  as  such." 
SlaU  T.  Frnaer,  2^-196,  '67. 

17148.  A  poblie  street  is  a  highway,  and  a 
-sidewidk  is  a  part  of  street.  No  one  has  right  to 
permanently  obstruct  it  Slaie  v.  BerdeUa,  78- 
185,  '80. 

17144.  A  highway  is  not  a  street,  either 
technically  or  in  common  parlance.  (7%  Lafay- 
ette y.Jenner$,  10-70,  79,  '67. 

17146.  Pleading.  A  place  a«  a  **pnbUe 
highway"  isnotconelngioiioflair.  The  facts, 
.showing  manner  in  which  hi^way  wasestab* 
lished,  need  not  be  averred.  Jaekmm  t.  SmUey, 
18-247,  '62. 

17146*  If  land  over  which  a  highway  passes 
has  been  seised  and  appropriated  to  that  pur- 
pose  by  right  of  eminent  domain,  freehold  still 
techDically  remains  in  owner  of  soil.  Vaughn  v. 
atnoivr,  16-338,  '61. 

17147.  A  highway  need  not  be  established  by 
authority.  Slau  v.  JSUl,  10-219,  '58 ;  Sammat 
y.  dilate,  51-201,  76. 

1 7 1 48.  On  a  prosecntion  for  obstrnctlng  a 
public  street  of  an  incorporated  t(jwn  lying 
within  a  certain  road  district,  defendant  proved 
over  objection  bv  state,  that  obstruction  com- 
plained of  had  been  committed  by  him  in  re- 
pairing such  street  as  a  public  highway  of  such 
'road  mstrict,  of  which  he  was  supervisor.  Held; 
evidence  wnn  erroneous.  Hdd;  under  sec.  1, 
act  of  April  27,  '69,  R.  S.  76,  890,  board  of 
tnistees  of  town  had  exclusive  power  over  its 
streets,  and  therefore  acts  of  defendant  were  un- 
lawful. Held;  such  act  impliedly  repeals  sec.  47, 
act  of  June  11,  '52,  1  K.  S.  76,  884,  so  far  as 
they  conflict  as  to  control  of  streets  and  high- 
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ways  of  a  town.   ISate  v.  Mainey,  65-404,  79. 
{v.  R.  S.  '81,  3367,  3366.) 

17149.  Constltntlonal  law.  Act  of  March  6, 
'65,  entitled  "  An  act  authorizing  supervisors  of 
roads  to  remove  fences  standing  near  public 
higliways,  on  streams  and  water  courses,  and  to 
turn  public  roads  and  highways  on  watercourses 
to  rear  of  buildings,  where  such  buildings  stand 
too  near  stream  to  give  room  for  said  roads  or 
highways,  and  assess  damages  for  losses  occasion- 
ed thereby,"  is  not  repugnant  to  sec.  19  of  art.  4 
of  -constitution.  Hine»  v.  AyddoUe,  29-518,  '68. 
{t>.  R.  8.  '81,  5052.) 

17150.  A  petition  applied  for  a  "private 
way ; "  damages  were  assessed  as  such,  and  com- 
missioners made  an  order  for  such  a  way.  Such 
a  way  can  not  therefore  be  sustained  as  a  h^- 
woy.   StewaH  v.  Hartman,  46-331,  "74. 

17151.  A  private  way  of  necessity  can  not 
exist  over  the  land  of  another,  unless  either  of 
parties  had  been  seized  of  both  tracts  of  land,  or 
some  one,  under  whom  they  dumed,  had  been 
such  owner.  Id. 

17152.  Where,  in  action  of  trespass,  the  ques- 
tion is  whether  tocus  tn  ^  is  a  highway  or  not, 
the  title  to  the  real  estate  is  regarded  as  In 
Issne  so  far  as  to  carry  full  costs  to  plaintiff,  on 
a  recovery  of  any  amount.  Smith  v.  Oronimte, 
»-134,  '66. 

17158.  Every  street  is  a  highway,  but  every 
highwav  is  not  a  street.  Common  Council  TnSpolia 
V.  Oroas,  7-9,  '65 ;  SlaU  v.  Malhit,  21-277.  '63.  . 

17154.  The  Ohio  river  is  a  common  highway 
and  its  character  in  that  respect  is  not  restricted 
to  what  may  be  called  the  channel.  iVter  t. 
Allen,  8-1,  '56. 

17155.  Persons  navigating  the  Ohio  river 
may,  without  incurring  tault  of  culpable  neg- 
lect, run  their  boats  in  any  partof  stream  where 
water  is  of  sufficient  depth  to  carry  them  safely. 
Id, 

17156*  Highways  can  not  be  opened  on  lands 
of  another  without  his  consent,  wneo  same  has 
been  found  not  to  be  needed  for  public  use, ' 
though  at  expense  of  petitioner.   Blaekman  t. 
ifofves,  It-^li,  '80. 

17167.  Sec.  24  of  act  relating  to  highways 
(1  R.  8.  '76,  p.  533),  in  so  far  as  it  authorixee 
such  a  proceeding  is  unconstitutional,  Id. 

17158.  The  board  of  trustees  of  a  town  which 
was  incorporated  after  location  of  a  highway 
and  boundaries  of  which  were  limited  on  one 
side  by  such  highway  and  extended  to  and  over 
one-half  of  width  of  such  highwayj^ave  no  jur- 
isdiction or  power,  under  section  22  of  act  for 
incorporation  of  towns  (1  O.  A  H.,  624;  v.  B. 
8.  '81,  3333),  to  vacate  half  of  highway  within 
its  limits.  Such  highway  is  not  a  street.  DefroA 
y.  Carier,  81-355,  '69. 

17169.  In  opening  a  road  established  by 
county  commissioners,  the  sapervlsor  can  not 
deviate  from  theconrseof  road  so  established. 
Phiws  T.  Stoic,  7  Blf.  513,  '46.    Cf.  25-362. 

17160.  A  change  in  a  part  of  Terre  Haute 
state  road  was  made  and  marked  by  a  commis- 
sioner, under  act  of  '33.  Held;  such  part  might 
be  opened,  though  the  commissioner's  report 
had  not  been  filed  in  clerk's  office,  as  act  re- 
quires.   While  V.  Morrix,  4  Blf.  2,  '36. 

17161.  Under  constitution  of  '16,  the  legisla- 
ture had  power  to  vacate  roads,  streets,  eto., 
and  of  their  propriety  of  doing  so,  they  were  ex' 
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elusive  judges,  so  far  as  their  acts  might  affect 
citizens  of  state  at  larg*e,  bnt  thw  had  no  such 
power,  where  their  action  would  take  away  a 
private  right.    Ifayna  v.  7%omat,  7-38,  '55. 

17162.  Change  of  location.  J.  P.  have  ju- 
risdiction of  proceedings  to  change  location  of 
bighwa}rs  witnin  their  townships,  though  they 
may  extend  through  several  townships  and 
counties.  Acta  33,  p.  223.  Jodtson  v.  iSbibw,  18- 
247,  '62. 

17168.  In  the  enactment  of  the  act  of  April 
27,  '69  (1  B.  S.  '76,  p.  890),  it  was  the  intant 
and  purpose  of  law-making  power  to  clothe 
board  of  trustees  of  an  incorporated  town  with 
an  exclusive  power  in  laying  out  and  opening 
new  streets,  alleys  and  highways  in  such  town. 
{v.  B.  S.  *81,  3367,  3368.)  Spariing  v.  Dwmger, 
60-72, '77. 

17164.  Non-Dser  of  a  Ugrhwaj  Cm*  thirtf- 
six  fears  will  justify  a  presnmption  of  its  aban- 
donment, and  owner  of  soil  is  restored  to  his 
original  dominion  over  the  same.   J.  M.  A  I.  R 

Co.  V.  (yOmnor,  87-95,  '71.    (r.  R.  S.  '81,  5032.) 

17165*  It  is  within  power  of  legislature  to 
determine  what  elrcnnigUDces  Bliall  Tacate  a 
public  lltghway  ;  and  that,  upon  occurrence  of 
these  circumstances,  highway  shall  be  deemed 
vacated,  without  any  previous  judicial  detenni- 
nation.   Slate  v.  Hwgmt,  47-586,  '74. 

17166.  Ocenplea  and  Tacated  by  gravel 
roads.  A  gravel  road  company  located  her  road 
npon  a  public  highway,  in  pursuance  of  law  and 
with  consent  of  commissioners.  It  afterward 
made  a  slight  change  in  line  of  her  road,  for  a 
distance  of  less  than  half  a  mile,  not  increasing 
distance  for  public  travel  more  than  one-eighth 
of  a  mile,  and  all  provisions  of  act  of  March  9, 
'67,  were  complied  with ;  part  of  highway  aban- 
doned ran  upon  land  of  more  than  one  person. 
Heid;  highway  abandoned  was  not  vacated 
(thoiwh  all  the  said  owners  consented  to  the 
abanoonment).  If  it  ran  over  only  one  penon's 
land,  it  would  have  been  vacated.  Id. 

11.  Board  of  CommlsBloners. 

See  Board  oj  Cofmitasaxnxn. 

17167.  Highways  may  be  established  in  three 
modes:  (l)by  order  of  commissioners  of  county; 
(2)  by  express  grant ;  (3)  by  dedication  arising 
by  presumption  from  a  continued  use  by  public 
as  a  public  highway,  with  knowledge  by  owner, 
and  without  objection  on  his  part.  Smmen  v. 
<Slote,  Kl-201,  '75  ;  Fuk^r  v.  ifoifta,  48-276,  '78; 
Botxrafi  v.  King,  2&-352,  '65. 

17168.  To  a  petition  for  a  highway,  answers 
are  not  allowed.    Logon  v.Kiter,  2&-393,  '65. 

17169.  It  was  ordered  by  boaid  "  that  said 
road  be,  and  the  same  is  hereoyi  located  to  the 
width  of  twenty-five  feet"  The  petition  stated 
tennini,  course,  and  distance.  Held;  order  was 
sufficiently  definite.  Rutttm  v.  Grimwood,  80- 
864,  '68. 

17170.  Amiens  cnriie,  not  a  party,  has  no 
right  to  be  heard  in  his  motion  to  dismiss.  Lit- 
tie  V.  Tkompmn,  24-146,  '65. 

17171.  An  order  for  location  and  openins^ 

of  a  highway  should  specify  its  width.  But  a 
defect  in  this  respect  does  notconflict  with  rights 
of  a  party  complaining,  and  is  no  ground  for 
reversal,  though  caiiKe  will  be  remanded  to  the 
lower  court  for  correction  of  order  in  this  re- 
spect  Sidener  v.  Eesex,  22-201,  '64. 

17172.  A  motion  maybe  made  and  heard 


either  before  board  or  in  appellate  court  fox- 
greater  certainty  in  order.  Uncertainty  in  order 
IS  not  ground  for  dismissal.  Daggy  v.  Coait,  10- 

259,  '62. 

17178.  When  amount  of  damages  to  be  in- 
curred by  opening  a  highway  is  ordered  to  be- 
paid  out  of  county  treasury,  the  commissionen- 
may  treat  case  as  one  where  amount  is  deposited 
in  treasury  for  use  of  parties  entitted  to  same, 
and,  without  tendering  same,  proceed  to  order 
road  to  be  opened.  RudisiU  v.  SUOe,  40-485,  '72. 

17174.  A  proceeding,  as  by  mandate  to  ctMU- 
pel  auditor  to  issue  a  warrant  on  treasurer  to- 
pay  same  can  be  maintained  onlv  by  parties  in 
whose  favor  damages  are  assessed.  la. 

17175.  After  reviewers  have  assessed  dam- 
ages to  be  incurred  by  opening  of  a  proposed 
road,  and  have  reported  that  road  would  be  of 
public  utility,  and  board  of  commissioners  have- 
refused  to  make  an  order  for  paymoit  of  sud 
damages  out  of  county  treasury,  a  mandate  will 
not  lie  to  compel  the  board  to  make  nich  order, 
as  remedy  of  petitioner  is  by  appeal.  Bd.  Om'i 
Boone  Co.  v.  Sude,  88-193,  '71. 

17176.  Under  statute  of  >39,  an  order  estab- 
lishing a  road,  whose  width  Is  not  deflned,  is 
void.  Barnard  v.  Haworth,  0-103,  '57  ;  CarUcm  v. 
State,  8  Blf.  208,  '46 ;  WhUt  v.  Oinowr,  5  Bit  4«2„ 
'40. 

17177.  Failore  to  execnte  orders.  Where 
road  was,  by  order  of  proper  authority,  located 
on  a  line  between  two  farms,  so  far  as  such  order 
could  make  location,  but  was,  in  point  of  fact, 
opened,  worked  and  nsed  for  twenty-seven  years 
on  one  side  of  that  line,  wholly  on  land  ol  one 
of  proprietors.  Held;  in  a  prosecution  for  ma- 
licious trespass,  that  original  order  would  not^ 
at  that  length  of  time  after  it  was  made,  confer 
upon  supervisor  authority,  under  oar  statutes, 
to  open  road  upon  this  line.  LanatUn  v.  SUtf 
10-391,  '58. 

17178.  Under  act  of  Jane  17,  '52,  and  acta 
amendatoiy  thereof,  (1  B.  8.  '76,  p.  528),  Jnris- 
dlctlon  of  board  of  commissioners  of  proper 
county,  over  location  and  establishment  of  high- 
ways within  limits  of  such  county,  is  abeolute- 
and  unlimited.  Such  jurisdiction  is  not,  by* 
terms  of  said  act,  excluded  from,  or  by  reason  of, 
corporate  boundaries  of  any  incorporated  town 
witnin  county  limits.  It  seems  to  as,  therefore, 
that  order  and  judgment  of  board  of  commis- 
sioners of  county  establishing  a  public  highway, 
where  petition  and  j)roceedings  thereon  are  m 
strict  accordance  with  law,  can  not  be  regarded 
as  a  nullity,  for  sole  reason  that  one  of  termini, 
and  a  part  of  highway  are  within  corporate  lim- 
its of  an  incorporated  town.  {v.  R.  a.  81,  5001 
to  5016.)   i^Ktriingv.Dwenger,  90-72,17. 

17179.  A  petition  for  a  h^way  lying  in  a 
single  township,  was  pending  before  board  of 
commissioners  when  B.  S.  '52  took  effect  Hebi; 
jurisdiction  was  continued  by  statute  saving 
pending  suits.   Sayers  v.  Qregory,  7-633,  '66. 

17180.  Location.  As  board  of  commissioners 
have  jurisdiction  of  proceedings  to  open  a  high- 
way, on  petition  therefor,  an  order  by  it,  open- 
ing and  locating  a  highway,  unappealed  from, 
nmesB  void,  can  not  be  attacked  collaterally. 
Smiz  V.  Mvrdoek,  68-73,  '78. 

17181.  An  objection  to  order,  because  it  re- 
quired damages  to  be  paid  by  petitioners,  can 
not  be  raised  collaterally.  Id. 

17182.  In  such  a  proceeding,  an  order  that 
road  be  opened  on  a  certain  lin^  SO  feet  wid^ 
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when  such  line  b  not  shown  to  he  between  ad- 
joining properties,  is  not  void  for  failing  to  re- 

?uire  road  to  open  15  feet  on  each  side  of  line. 
d. 

17189.  Determining  legalitj  of.  In  action 
for  malicious  trespass,  for  removing  a  fence 
which  owner  of  land  had  placed  across  a  former 
neighborhood  way.  Hda;  primarr  object  of 
such  prosecntion  was  not  to  determine  lenility 
of  hifffaway;  such  qnestion  should  be  deter- 
mined  in  a  ciTil  suit.  XcneAT.  Stale.  €2-^7, 
78. 

m.  ObstnutloB  of  H^hwajs. 

171S4.  Obstruction  of,  are  offenses  of  which 
juBtices  have  jurisdiction  under  sec.  3,  2  B.  8. 
^76,  p.  668.  («L  B.  &  '81, 1637.)  MiUer  t.  SUtU, 
7M21,  '80. 

171b5.  General  denial,  when  evidence  is  not 
in  record,  will  not  be  presumed  to  have  put 
title  to  realty  in  issue.  Id. 

17186.  A  private  |>er9on  can  not  in  join  the 
obstructing  of  a  public  highway  without  show- 
ing special  injury  to  himself.  Thefact  that  injury 
to  him  is  greater  in  d^ree  than  to  others,  does 
not  entitle  liim  to  such  relief.  Injury  may  be  to 
more  than  one  person,  but  must  not  embrace 
the  entire  public.  McQman  v.  WhUemdet,  ftl- 
235, '69. 

17187.  It  is  not  sufficient,  in  an  indictment 
for  obstruction  of  a  highway,  to  describe  it  as  a 

certain  hi^hwav  "in  said  county,"  or  "in   

township  m  said  county."   State  T.  Siewa%  66- 

556,  79. 

17188.  Backing  of  water  over  a  public  high- 
way to  the  injuiT  and  annoyance  of  public,  oy 
erection  of  a  miU-dam,  is  a  common  nuisance. 
An  indictment  will  lie  therefor.  SlateY.  Phtpp*. 
4-515,  *53. 

17189.  Also  for  making  a  fence  across  the 
road,   ^ate  v.  3fiujttiRmon«,  2-440,  '50. 

17190.  It  is  no  defense  under  R.  S.  '43,  that 
defendant  may  have  acquired  a  right,  by  virtue 
of  a  writ  of  an  quod  dnmnum,  to  use  of  land  of 
individuals  on  which  highway  mns^or  purpose 
of  flowlngwateruponland.  SlaU-v.Fh,mp»,gupra. 

17191.  Neither  is  a  prescription  from  a  20- 
years'  continuance  of  nuisance,  a  defense.  Id. 

17192*  In  a  complaint  to  injoin  obstructing 
of  a  public  highway,  only  averments  connecting 
plaintifl^  with  highway  were,  **  that  it  u  their 
usual,  convenient,  and  necessary  route  of  travel 
from  their  houses,  which  are  all  on  or  in  the 
vicinity  of  the  road,  to  their  market-town  and 
tmialpla<»  of  business;  and  that  without  great- 
er or  less  circuity,  when  the  road  is  so  obstruct- 
ed, they  and  each  of  them  have  no  other  means, 
nor  have  the  public  wishing  to  use  the  road,  of 
going  to  and  fro,  as  they  have  a  right  to  do,  for 
Dusiness,  uomfort,  and  pleasure."  Hdd;  com- 
plaint was  bad.   McComm  v.  IFAAcndea,  81-235, 

17198.  It  is  no  answer  to  a  snit  for  obstruct- 
ing a  highway,  Uiat  defendant  opened  another 
waythroofk  irlitch  trarel  eonld  pass.  Wear 
(htrtd  V.  Bray,  7-706,  '66. 

17194.  Prosecution  for  obstmetlng  a  pub- 
lic highway,  by  "erecting  and  maintaining  a 
fence  and  stable  thereon.^'  Hdd;  manner  of 
obstruction  sofficiently  charged.  Boyer  v.  State, 
16--151,  '61. 

17196.  Sec  24,  1  O.  A  H.,  592,  which  re- 

auires  supervisors  of  roads  to  sue  for  an  obstruc- 
ion  of  a  highway  within  three  days  after  he 


has  knowledge  of  fact,  is  not  a  statute  of  limi- 
tations, which  will  defeat  suit  if  brought  after 
such  time.  lAndky  v.  Braxton,  S7-56,  '66.  (v.  S. 
8.  '81,  6082.) 

17196.  An  indietment,  charging  defendant 
with  obstmctlon  of  a  highway,  must  show, 
by  allegations  of  facts,  an  actual  oiwtruction  in 
the  highway  alleged  to  be  obstructed.  SUOe  t. 
BaJctT  58-417,  '77. 

17197.  An  indictment  for  obstructing  a  high- 
way, by  "unlawfully  cutting  a  ditch,"  etc.,  and 
"making  an  embankment,"  etc.,  "thereby  caus- 
ing the  water  to  6ow  in  said  road,"  contrary, 
etc.,  is  good,  without  further  ailing  depth  of 
ditch  or  height  of  embankment  Sate  v.  JDou, 
62-483,  '76. 

17198.  And  for  "erecting  fences  across  said 
highway."  StaU  v.  Bioton,  81-67,  '69:  Jeffriea  v. 
mJfamara,  49-142,  '74. 

17199.  A  railroad  company  Is  aot  ItaUe 
to  ladletmettt  or  Information,  under  our  stat- 
ute laws,  for  obstructing  highways;  nor,  as  cor- 
ollary, is  company  liable  to  a  penalty  under  a 

renal  ordinance  of  city,  for  obstructing  such 
ighways.   I.  &  0,  B.  Co.,  v.  State,  87-489-493, 
'71. 

17200.  Indictment  for  obstructing  the  "  high- 
way running  nearly  north  and  south  through 
sec  9  town  3,  B.  8,  east  from  the  Scaffold  Lick 
and  Kent  road  to  the  Lexington  and  Paris  road 
in,"  etc,  sufficiently  described  the  road.  Hdd; 
particular  place  on  road  need  not  be  described, 
BO  that  it  is  shown  to  be  in  jurisdiction  of  court. 
It  may  be  sworn  to  aa  "  affiant  is  informed  and 
believed."   Shite  v.  Buxton,  Sl-67,  '69. 

17201.  Act  Jnae  14,  *62,  providing  punish- 
ment for  obstruction  ot  highwaya,  is  sufficiently 
definite.   State -v.  Craig,  28-185, '64. 

17202.  An  obstmctlon  of  a  public  way,  of 
a  permanent  character,  was  per  te  a  nuisance  at 
common  law,  and  is  so  under  our  statute.  StaU 
V.  SerdeUa,  78-18-5,  '80. 

17208.  Such  an  obstruction  can  not  be  au- 
thorized by  municipal  authorities.  Id. 

17204.  If  unlawful  act  of  obstructing  a  pub- 
lic highway  did  not  injnre  others  than  tnoee 
owning  real  estate  upon  street,  such  unlawful 
act  would  be  of  itnelf  a  public  nuisance  Id. 

17205.  Question  is  not  whether  travel  was 
actually  interfered  with,  but  whether  there  was 
an  unlawful  encroachment  upon  a  public  street 
by  erection  of  a  permanent  obstruction.  Id. 

17206.  Citizens  are  effected  by  permanent 
obstruction  of  a  public  street,  as  adjacent  own- 
ers, as  tax  pikers  and  as  citiiens,  having  a  right 
to  use  all  oi  public  sidewalk  not  in  actual  use  of 
some  other  traveler.  Id. 

17207.  A  permanent  obstruction  of  a  high- 
way or  sidewalk  is  a  public  nuisance  without 
showing  that  "  it  essentially  interfered  with  the 
comfortable  enjoyment  of  sidewalk  or  highway." 
Id. 

17208.  The  right  of  adjacent  j^roprietors  in 
and  to  highway  is  one  which  le^slature  itself' 
can  not  deprive  them,  without  con^tensation ; 
nor  can  municipal  authorities,  broadf  and  com- 
prehensive as  their  powers  are,  devote  street  to 
private  purposes.  Id. 

17209.  The  municipality  is  itself  guilty  of 
maintaining  a  public  nuisance  if  it  place  a  per- 
manent obstruction  in  a  public  street  Id. 

17210.  Lot  owners  may  be  vindicated,  either 
by  injunction  or  indictment  A  violation  <^ 
this  nght  by  them  to  enjoy  use  of  full  width  of 


Digitized  by 


Google 


788 


HIGHWAYS  m. 


Rtreet  is  established  by  evidence  of  a  pennament 

mcmachment  upon  street.  Id. 

17211>  In  a  criminal  prosecution  for  ob- 
•tructing  a  highway,  jury  must  be  satisfied,  be- 
yond a  reasonable  doubt,  (1)  thnt  there  is  a 
public  highway  where  obstruction  is  claimed  to 
nave  been  placed ;  (2)  that  there  was  an  obatnic- 
tion;  (3)  that  defendant  caused  obstraction. 
SuUitany.  StaU,  62-309, 76. 

C.  C.  has  not  ortg^nal  jurisdiction  to 
enforce  daily  penalties  Incurrea  by  gufiering 
obstructions  to  remain  in  highways;  such  pen- 
alties can  only  be  sued  for  before  Justices  of 
peace.    AfdrvJi  y.  Hawkitu,  6  Blf.  125,  '42. 

17218.  A  complaint  was  filed  to  l^join  de- 
fendants from  obstructing  a  highway  partly  ex- 
tending over  lots  within  limits  of  an  incorpor- 
ated town.  Plaintiffs  and  defendants  were 
owners  of  adjoining  and  abutting  lots  to  high- 
way. Defendants  claimed  there  was  no  highway. 
Had;  incorporated  town,  whether  it  has  juris- 
diction over  highway  or  not,  was  not  a  necessary 
party  plaintiff.   i)e6oU  v.  Carter,  81-355,  '69. 

17211.  The  common  council  has  exclnslre 
power  orer  the  streets,  highways,  alleys,  etc., 
within  city,  and  as  a  necessary  consequence,  it 
is  her  duty  to  keep  and  maintain  sucli  streets 
and  alleys nnobstmcted.  LAG.  B.Oiky.  SaU, 
87-489,  71. 

17216.  Xo  matter  by  whom  obstruction  may 
be  placed  in  street  or  alley,  city  is  primarily  lia- 
ble for  damage  caused  thereby,  ia. 

17216.  Where  a  public  bodr  or  officer  is 
clothed  by  statute  and  power  to  do  an  act  which 
concerns  public  interest,  or  rights  of  Uiird  per- 
sons, execution  of  power  may  be  insisted  on  as  a 
dutyj  though  statute  creating  it  be  onlv  permis- 
aive  in  ite  terms.  Cttu  Logantpori  v.  WrtMi,  26- 
612,  '65. 

17217.  The  common  council  of  a  city  have 
no  authority  to  make  contracts  for  sale  or  let- 
ting of  any  public  street  or  any  portion  thereof. 
Thev  may  grant  an  easement  in  street  to  a  rail- 
road company  to  use  street  in  common  with 
public,  but  they  could  not  make  a  grant  au- 
thorizing a  railroad  company  to  obstruct  or  to 
appropriate  to  her  sole  use  any  public  street 
6nch  authority  would  hevltravirea.  Neither  any 
property-owner  of  city,  nor  city,  would  be  bound 
by  any  such  grant.  J.  &  C.  R  Co.  t.  Slate,  87- 
489,  71 ;  TaU  v.  O.A  M.S.  Co.,  7-479,  '66. 

17217a.  Can  not  authorize  a  c(mipany  to  take 
or  injure  property  of  a  citizen.  JVoteiuM  r.  I. 
AC.R.  Cb.,  JM67,  '37. 

17218.  A  complaint  in  an  action  for  an  ob- 
struction of  a  highway.  Alleged  obstruction 
was  such  "  that  the  highway  could  not  be  used 
by  the  public,  and  making  it  impassable,"  but 
not  averring  that  the  obstrnction  was  "unneces- 
sary," is  bad  on  demnrrer.  NoutXU  v.  AUer,  59- 
18,  76. 

17219.  Negligence.  If  there  are  dangerous 
pits,  walls  or  other  obstructions,  situated  with- 
out limits  of  a  located  highway,  but  so  near  to 
it  that  they  would,  without  barriers  or  guards, 
endanger  passengers  usin^  ordinary  care  and 
dili^nce,  it  is  duty  of  a  city  or  town  to  guard 
against  such  defects  or  obstructions,  by  some 
proper  means.  If  such  duty  is  neglected  and  an 
injury  arises  thereform,  such  city  or  town  will 
he  liable.  Such  duty  and  liability  extend  with 
general  course  and  direction  of  travel,  although 
Muond  limits  of  located  hl^wajr,  If  dangeroua- 


ly  near  to'  such  highway.   Bigert  T.  CUy  Greem- 

coMUe,  48-574,  '73. 

17220.  Any  person  traveling  a  sidewalk 
which  is  in  constant  use  by  the  public,  and 
using  proper  diligence  himself,  has  a  right  to 
presume,  and  act  upon  presnmptlOB.  that  it  is 
reasonably  safe  for  ordinary  travel,  tnroughont 
its  entire  width,  from  alldangerousor  annoying 
obstructions,  which  are  permanent  in  their  na- 
ture,   at!/  IwPpolit  V.  Ooa&Hs  68-224,  '77. 

17221.  Actton  sffftlnst  turnpike  eoBi|MuiT 
for  damages  for  injury  to  plaintiff  occasioned 
by  a  defect  in  highway.  Evidence  showed  that 
plaintiffhad  knowledge  of  defect  in  road,  and 
could  have  taken  another,  but  did  not  desire  to 
do  so.  Held;  there  was  contributory  negligence 
on  part  of  plaintiff  and  defendant  was  not  liable. 
J.  &  F.  T.  Co.  T.  BaJdwin,  67-86,  77;  Biat  v. 

17222.  A  city  graded  and  filled  a  street  to  top 
of  a  wall,  which  was  erected  on  private  prop^ty 
beyond  boundair  of  street,  ana  adopted  it  as 
part  of  street.  Street  was  raised  and  city  Dili- 
gently left  side  of  fill  without  any  guards.  A 
traveler,  without  fault  on  his  part,  tell  from  and 
over  said  elevation  to  his  damage.  H^  ;  city 
was  liable,  though  wall  was  private  proper^. 
OiM  Avrma  v.  CU>A««,  66-484,  '76. 

17228.  It  is  duty  of  incorporated  towns  to 
keep  streets,  alleys  and  bridg^  in  such  repair 
as  that  inhabitants  may  safely  and  conrenientlr 
use  them.  Town  OentervUU  t.  Wood*,  67-19^ 
77;  Lowrtj/  v.  C%  De^  66-250,  '76. 

17224.  Obligations.  When  unsafe coiididon 
of  street  or  alley  has  been  caused  by  wrongful 
act  of  a  third  party,  the  municipal  corporation 
has  a  remedy  against  such  party  for  repayment 
of  damages  it  has  sustained.  Town  CerUemUe  v. 
Woodi,  tupm, 

1 7226.  A  city  or  town  is  liable  for  any  dam- 
age that  may  occur,  by  reason  of  an  obstruction 
in  street  or  alley,  within  its  corporate  limits. 
It  can  not  escape  liability  upon  plea  that  such 
obstruction  was  caused  by  a  third  party.  Id. 

17226.  If  city  or  town  incurs  expense  in  re- 
moving such  obstruction,  such  third  party  ii  li- 
able to  city  therefor.  Id. 

17227.  ObstmetioB  oft  A.  town  or  cMj  has 
no  power  to  contract  for  a  structure  on  a  pub- 
lic ni^way  that  will  permanently  obBtract  it. 
It  may  do  so  for  a  t^poraiy  obstruction  for 
public  purposes,  as  public  improvements.  iV 
tit  V.  Joknton,  66-1^,  '77. 

17228.  There  is  no  such  necessity,  in  sec- 
tion of  a  building  for  offices,  to  be  used  by  a 
city  for  its  officers  and  public,  as  to  authorise 
such  city  to  create  a  nuisann  in  construction  of 
a  stairway  to  such  building,a8  willpenuuent^ 
If  obstmet  a  pablle  alley.  Id. 

17229*  A  stairway,  erected  to  add  to  the  con- 
venience of  a  building,  so  as  to  obstruct  nuaage 
throng  a  public  al%,  is  a  public  nnlBaBeeb 
Id. 

17280.  Obstruction.  Damages  resulting 
from  grading  of  streets  and  highways  so  far  as 
they  consist  in  rendering  passage  to  and  froB 
adjoining  tots  more  inconvenient,  fall  within 
class  from  which  there  is  no  redress.  IT.  «£  £ 
Canal  v.  Speara,  16-441,  '61. 

17281.  There  are  consequential  injunes  re- 
sulting from  use  of  one's  own,  or  of  another's 
property,  which  will  render  person  causing  them 
liable  to  pay  dami^es  as  nnauthoiiied  oratme- 
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iion,  or  nuisance,  in  a  street  or  highway,  occa- 
sioning special  damage,  or  a  nuisance  injurious 
to  health  and  comfort  of  others,  erected  on  one's 
own  land.  Id. 

172S2.  As  a  general  rule,  a  person  without 
&ult  or  n^ligence  on  his  own  part,  receives 
bodily  hurt,  or  suffers  damage  to  nis  property, 
in  consequence  of  a  direct  collision  with  an  ob- 
Btraction  in  highway,  is  specially  damnified, 
and  may  maintain  an  action  against  author  of 
obstruction.  Wood  v.  Mean,  12-515,  '59:  New- 
hovM  Y.  Milier,  85-463,  71.  Cf.  Ferry  v.  BameU, 
65-522,  '79. 

17288.  A  street  of  a  eitr  may  be  obstrnet- 
ed  by  placing  material  for  oniliung,  etc.,  in  it, 
for  a  reasonable  time,  in  a  manner  likely  to  oc- 
casion least  inconvenience  to  public,  if,  from 
want  of  room  for  such  material  elsewhere,  it  be 
necessary  to  deposit  it  in  street.  Wood  y.  Mean, 
18-516,  *59.   Cf.  ie-44I. 

17284.  Landholders  can  not  erect  gates  upon 
township  highways,  as  contemplated  by  sec.  35, 
1  R.  S.  p.  314,  unless  township  trustees  author- 
ise it,  by  providing  proper  regulations.  Henry 
V.  TrvOeet  Bipley  limuMp,  10-46,  '57. 

17285*  In  an  action  to  recover  damages  for 
obstructing  a  highway,  it  is  no  defense  that 

ftlaintiff  is  guilty  of  olratructing  it  on  hia>own 
and.    LanaadcUer.  BotUm,  12-467,  '69. 

17286.  An  encroachment  npon  a  street  by 
fencing  in  a  part  of  it  is  a  public  nnlsance, 
which  a  court  of  chancery  might,  ii  teema,  have 
restrained  by  injunction.  LoMgsdaU  y.  Bmion, 
12-467, '69. 

17237.  Under  act  of  '49,  a  person  who  had 
obstructed  a  county  road,  was  not  entitled  to 
notice  to  remove  obstruction,  before  bringing 
of  suit  Upler  T.  Niman,  6-459,  '54. 
^  17288.  In  a  suit  by  a  supervisor  for  obstruc- 
Uon  of  county  highway,  a  certified  transcript  of 
im)ceedingB  of  board  of  commissioners,  estab- 
lishing highway,  was,  under  B.  8.  '43,  admissi- 
ble in  eridence.  Id, 

17289.  Action  on  case  lies  for  an  injury  oc- 
casioned by  obstructing  a  public  highway.  Bd. 
Cam's  FmnlUin  Co.  v.  W.  W.  V.  C.  Co.,  2-162, 
'50;  Martin  v.  Bliss,  6  Blf.  35,  '38. 

17240.  Sec.  121  of  general  road  law  of  '49, 
which  provides  a  remedy  by  action  of  debt  at 
suit  of  supervisor  for  obstructing  of  a  public 
highway,  does  not  take  away  remedy  by  indict- 
ment authorized  br  8.  66,  a  53,  B.  S.  '43,  for 
same  offense,  but  furnishes  a  cumulative  reme- 
dy. Suae  V.  Virt,  8-447,  '52.  Cf.  4r-516.  (tj.  R. 
a  5082,  1964.) 

IV.  Bedlcatlon  and  Prescrlptloa. 

See  Dedication;  Fi-eaeription. 

17241.  Estoppel.  An  owner  of  land  who,  by 
mistake,  places  his  fence  within  true  line  bound- 
ing Ma  premises,  and  had  made  no  representa- 
tions to  intentionally  mislead  others  to  act  on 
belief  that  such  ts  true  boundary  line,  is  not 
estoppel  from  denving  that  he  has  dedicated  to 

Siublic  use  part  of  his  premises  outside  of  old 
ence;  especially  when  party  is  pleading  such 
estoppel  IS  guilty  of  contributory  negligence  in 
ignorance  of  facts.  Mansurv.  Haiighey^^-S64'78. 

17842.  Where  a  city,  which  has  exclusive 
jnrisdiction  and  control  over  streets  and  alleys 
therein,  and  represents  public  in  respect  thereto, 
treats  ground  as  private  property,  and  makes 
aase—mentB  upon  it  as  anch,  it  is  strong,  if  not 


conclusive,  evidence  that  it  has  been  accepted 
by  public  as  a  street,  and  there  is  no  dedication. 
Manmr  v.  SUUe,  60-357,  '78 ;  Mansar  v.  Haughey, 
svpra. 

17248.  To  constitute  a  dedication  of  real  es- 
tate by  an  individual  to  oae  of  a  city,  there 
must  be  not  only  an  intent  to  dedicate  on  part 
of  owner,  but  also  an  acceptance  by,  or  on  be- 
half of,  city  and  public.  Manmr  v.  Stale,  8i^)ra  ; 
Mansur  v.  Haughey,  sapra.  Cf.  The  I^-egidenl,  etc, 
I.  &  B.  R.  Co.  V.  Giy  IniTpolis,  12-620,  '59. 

17244.  An  owner,  who  discovered  that  fence 
enclosing  his  lands  is  inside  of  his  line,  by  mis- 
take, and  did  not  remove  it  at  once,  but  waited 
till  he  had  rebnilded,  and  afterward  did  remove 
fence  on  to  tme  line,  has  indicated  no  intention  to 
dedicate  land  outside  original  line.  Jfonntr  t. 
State,  mmra  ;  Manmr  v.  Haughey,  mpra. 

17245.  Whether  there  has  been  an  accept- 
ance of  road  by  public,  it  is  proper  to  inquire 
whether  it  had  been  worked  by  public  author- 
ity, but  fact  that  it  has  notr  been  so  worked  wiU 
not  defeat  a  dedication.  Summers  v.  State,  51- 
201,  76. 

17246.  Userofsliishwayrortwentj  veara 

is  an  absolute  bar,  but  user  for  a  less  period  may 
establish  a  highway,  ifow  v.  State,  8-425, '66 ; 
Hart  V.  2\-vgiee»  Bloon^eid  Tomuhip,  15-226,  '60; 
Summers  V.  Stale,  51-201,  '75.  Cf.  Deioft  v.  Oar- 
ter,  81-356,  '69 ;  Epter  v.  A'lman,  5-469,  '64 ;  Jack- 
son V.  Smiim,  18-247, '62. 

17247.  Though  original  proceeding  for  dedi- 
cation were  not  in  accordance  with  statute.  Jad^ 
son  V.  Smilai,  mpra  ;  DeboU  v.  Chrter,  supra. 

17248.  The  necessary  time  in  which  a  road 
may  be  dedicated  by  use  for  a  less  time  than 
twenty  years  depends  on  peculiar  facts  of  each 
case.    Summers  v.  State,  mpra, 

17240.  To  entitle  a  public  highway,  estab- 
lished by  use,  to  be  entered  of  record,  it  should 
be  described  wUh  ceriainty.  Stephenton  v.  Farmer, 
48-284,  74. 

1 7250.  If  such  road  was  frequently  changed  to 
accommodate  fields  and  go  around  obstructions, 
it  is  insufficient.  Id. 

17251.  Effect.  A  highway  established  by 
dedication  is  as  valid,  to  extent  and  width  used, 
as  one  established  by  express  grant  or  legal  au- 
thority. Rights  thus  secured  to  public  can  not 
be  withdrawn  by  owner  of  land  over  which  road 
runs.  Summers  v.  ^aU,  61-201,  '75;  Epler  r. 
Niman,  5-459,  '64;  Hart  v.  Trvtlees  BlaotnfiOd 
Tmmdiip,  15-226/60. 

1725z«  Such  owner  can  not  alter  or  change  a 
highway  after  it  has  been  established.  Hola^ 
V.  King,  25-362,  '65. 

17258.  A  use  of  land  for  a  highway  for  such 
length  of  time  that  public  accommodation  and 
private  rights  might  be  materially  affected  by 
an  interruption  <h  enjoyment,  is  evidence  of  a 
dedication.   Summers  v.  State,  51-201}  75. 

17254.  Though  not  fur  twen^  years.  Fisher 
V.  Hobbs,  42-276,  73 ;  Slate  v.  HiU,  10-219,  '58 ; 
Hays  V.  State,  8-426,  '66. 

17S55.  Whether  a  person  intends  to  make  a 
dedication  of  ground  to  public  for  a  street  or 
other  purpose,  must  be  determined  from  his  acts 
and  statements  explanatory  thereof,  in  connec- 
tion with  all  circumstances  that  surround  and 
throw  light  upon  the  subject,  and  not  from  what 
he  ma^  snbseguently  testify  as  to  his  real  inten- 
tions in  relation  to  matter.  His  testimony  is 
inadmissible  against  public.  City  Columbus  v. 
iltiAn,  86-330, 71. 
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17256.  An  owner  of  lands  laid  out  and  plat- 
ted them  into  streets,  lots,  etc.,  and  recorded 
the  same.  The  lots  were  in  part  sold.  With 
consent  of  city,  a  part  callea  "  Canal  street " 
was  used  and  occupied  bv  a  canal  company. 
Canal  was  abandoned,  ana  space  again  began 
to  be  used  as  a  street.  Action  by  owner  to 
quiet  title  to  same  in  him.  Held  ;  he  dedicated 
it  to  a  public  use,  and  action  would  not  lie. 
J^nklin  v.  City  EcansviUe,  55-240,  76. 

17257.  Dedication  of  pro[>erty  as  a  high- 
way may  be  shown  bj  fteis  in  pals,  and  lapse 
of  time  is  not  important  under  such  circum- 
stances.   C%  EammiUe  t.  Emiu,  37-229,  71. 

1 7258.  In  same  cases  following  Instruction 
will  not  be  error:  "Neither  the  intention  to 
dedicate  land  to  the  public  for  the  purpose  of  a 
street,  nor  the  use  thereof  by  the  public  in  that 
manner,  can  make  it  a  highway,  nor  confer 
upon  the  public  the  right  of  a  highway  in  that 
which  will  not  answer  the  settled  deiinition  of  a 
highway.  Thetefoie  a  way  which  communi- 
cates with  a  public  road  only  at  one  end.  being 
closed  at  the  other  is  not  susceptible  of  dedica- 
tion to  public  use  as  a  highway."  State  t.  .uva- 
ser, 28-196/67. 

17259.  Where  state  relies  upon  user  for  less 
than  twenty  years,  as  evidence  that  owner  in- 
tended a  dedication  of  land  for  a  highway,  or 
as  authorizing  a  presumption  of  sucn  dedica- 
tion, it  must  be  established  beyond  a  reasonable 
doubt,  that  such  owner  intended  to  so  dedicate 
such  land  to  public,  or  state  must  fail.  Mauek 
V.  Slate.  ««-177,  79. 

17260.  A  dedication  will  not  be  presumed 
from  fact  that  it  was  used  as  a  hignway  for 
public  use  for  a  long  time,  unless  witn  consent 
of  owner.   SuUivan  v.  Staie,  62-309,  76. 

17261.  As  against  defendants  in  an  action 
respecting  a  hignway,  their  acts,  in  cutting  out 
Toao,  or  tneir  declarations,  while  owning  lands 
over  which  road  run,  that  it  was  a  highway,  are 
admisrible  as  evidence  that  highway  existed  hy 
prescription.  Id. 

T.  Petition;  PetltionerB;  Bemonstranee. 

17262.  Where  proceedings  for  opening  a 
highway  show  termini  thereof,  and  that  its 
coarse  is  to  follow  that  of  Ohio  river.  HeUi ; 
banning,  course  and  termination  of  noad  are 
samcieiitTy  shown  within  intention  of  sec.  2,  p. 
446,B.S.%.  Bai/«T.S(a/e,8-425, '56.  Of.  19- 
269.    (r.  R.  8. '81,  6001,5015.) 

17268.  A  petition,  under  act  of  '49,  for  loca- 
tion of  a  highway,  stated  owners,  but  not  the 
occupants  of  the  land.  Held;  omission  imma- 
terial. Held;  it  was  not  necessaiy  that  peti- 
tion should  be  signed  by  more  than  one  person. 
mhoOmY.  Thomaa,  7-165,  *55.  ( r.  B.  S. '81, 
5001.) 

17264.  Fetltlonerg,  for  describing  and  re- 
cording a  highway,  can  not  be  compelled  to  elect 
on  which  of  several  paragraphs  of  their  petition 
they  will  proceed  to  triaL  Vandtver  t.  Oanh- 
wiUr  68-185,  '78. 

17265.  Damages  assessed  may  be  paid  by  pe- 
titioners at  their  option,  but  hignway  can  not  be 
opened  nntil  they  are  paid.  Bd.  Gm's  Gfran^ 
Cb.  V.  5inoZL61-3I8,  78. 

17866.  The  board  of  eonunlsslonen,  under 
Movisions  of  1  B.  S.  pp.  310,  313,  316,  sees.  15, 
27,  and  46,  hare  no  JnrMletlon  of  a  petition 
for  a  new  road,  unless  it  be  shown  affinnatively 


therein  that  proposed  hij^way  will  ran  "iota 
more  than  one  townsliip.*"  Dvggjf  v.  Green,  1ft- 

303,  '69. 

1 7267.  At  time  of  filing  of  a  petition*  before 
board  of  commissioners,  for  location  and  opea- 
ing  of  a  highway,  a  remonstrance  was  also  filed. 
Hdd;  any  insufficiency  in  the  petition  was 
waived,  no  objection  having  been  made  thereto 
at  time.  Soicle  v.  OosMr,  56-276,  '77. 

17268.  Also,  filing  a  claim  for  damages  u  a 
waiver  of  such  insufficiency,  and  also  of  notice. 
Fi»her  v.  HobU,  42-276,  73. 

17269*  Also,  appearing  and  filing  a  claim  f<» 
damages  is  a  waiver  of  notice  and  of  proof  of 
utility  of  road.   SmiA  v.  Akmndtr,  24-454,  '65. 

17870*  Appearing  and  filing  a  remonstrance 
for  one  cause,  to-wit,  non-utilitv  of  road*  waim 
objections  for  othra*  grounds.  CWmms  T.  StieUt, 
84-154,  '70. 

17271.  Petition  and  reviewer's  report  de- 
scribed  a  location  of  a  highway  as  **  commenciiig 
at  or  near  the  residence  of  Solomon  Snydw,  on 
the  public  road,"  etc.  The  petition  is  too  on- 
certain.  Proceedings  can  not  be  upheld.  Dt 
LottQ  V.  Shimmdy  58-64,  77. 

17272.  Such  defects  may  be  made  groand  of 
a  motion  in  arrest  of  Judgment.  SkvU  T.  Deitvt 
51-241,  76. 

17278*  The  words,  "south  of,  and  adjacent 
to,  the  right  of  way  of  the  Michigan  Central 
railroad,'' are  too  indefinite  to  fix  starting poiat 
of  a  public  highway,  in  a  petition  for  locatioaof 
such  highway.  Such  petition  is  defeotire.  Hp- 
DowMv.Wilaon,  59-54,  77;  Fanur  t.  AmI^ 
50-583^  '7S ;  ShOe  v.  Dtdier,  tupn. 

17274.  A  description  of  conrse  as  follows,  to 
wit ;  "  Thence  bearing  southerly,  to  avoid  Flat 
Creek,  and  keeping  on  the  most  favorable  groand, 
running  easterly  and  northerly,  in  and  mrougli 
the  land  of  "  A,  to  a  given  point,  is  too  indefinite. 
Few  words  are  more  vague  than  "  southerly." 
"easteriy,"  "northerly."  Smmtr  v.  iW  $9- 
158,  '77. 

17276*  AnyaiTuigeBeittore«itnet«ttt 

petltUwen  for  a  highway  improvement,  wheie* 
by  they  are,  by  paying  them  a  consideration,  in- 
fluenced to  sign  such  petition,  is  a  frand  on  law, 
and  contrary  to  pubac  policy;  and  such  ooo- 
tracts  can  not  be  enforced.  Fact  that  such  j;ieti- 
tioners  were  in  favor  of  improvement  "  in  itself 
considered,"  and  would  oppose  it,  only  on  ac- 
count of  inability  to  pay  (or  i^*ui  not  cbaoge 
principle.  Maguirt  v.  Smoek,  42-1,  '73. 

17276*  A  party,  who  has  signed  a  petition 
for  a  private  way, which  has  been  ordered  opened, 
can  not  object  to  opening  of  way  on  account  of 
irregularity  in  such  petition.  Wild  v.  Dag,  4t- 
455,  '73. 

17277*  Proof  of  notice  of  a  petltlOBfarroad 

most  be  made  before  board  of  commiBioDeii^ 
and  isajurisdtctional  fact  Until  tiiatushowa, 
court  can  not  act.  When  record  shows  thatsoch 
notice  was  given,  though  without  showing  eri- 
dence,  it  is  conclusive.  Wild  v.  Deig,  npm;  Kit- 
ginger  V.  Hanselman,  8^-80,  '70;  Wright  v.  WiB$, 
29-354,  '68;  LiUky.  Thompttm,  24-146,  '65. 

17278.  Objection  can  not  be  made  afterboaid 
has  acted.    iMUe  v.  I^ompran,  wpro. 

17279.  It  is  not  error  to  rehise  to  dimiM 
proceedings  for  location  of  a  highway  beeaaas 
petttloD  naned  tn  the  alternatlVe,  ''the  owi- 
era,  agents,  or  occnpantsof  the  lands  throoi^ 
which  the  proposed  highway  will  pass."  Mi^ 
T.  Bromt,  6&-596^  77. 
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17280.  Ol^ectlon  to  parties  who  appear  be- 
fore board  as  remonstrators  can  not  be  made  for 
first  time  in  C.  C.  on  appeal,  on  ground  that 
they  do  not  reside  along  proposed  rmd.  WHton 
r.  WhtiKi,  '66.   Cf.  84r-146. 

17281.  Petition  must  deBcribecourse,  "names 
•of  owners,  or  occupants,  or  agents  of  the  lands 
through  which  the  same  may  pass"  when  road 
would  run  through  but  one  county.  Haus  v. 
CWe/i  17-130,%. 

1<283.  Objection  to  names  of  adjacent  land 
■owners  for  uncertainty  must  be  made  before  ap- 
^ntaMut  of  viewers.   Oosifey  t.  ffBriat,  24- 

1728S.  Objection  to  snffi<ueiiG7  of  petition 
quay  be  made  at  any  time.  Ham  r.  Vampbdl, 
MpnL   Cf.  84-337;  61-241. 

17284.  New  parties  joined,  in  C.  C,  on  ap- 
peal on  their  own  motion  as  remonstrators,  oc- 
■cupy  same  relation  as  original  once.  Smith  t. 
AkBuuUry  24-454,  '65. 

.  17285.  Before  a  county  board  can  take  juris- 
diction of  an  application  for  location  of  a  high- 
way, it  must  appear:  1.  That  notice  of  the  ap- 
plication has  been  given;  2.  That  twelve  free- 
Dolders  of  county  have  signed  petition ;  and  3. 
'That  Biz  of  petitioners  are  of  immediate  neigh- 
Iwrhood  of  road.   LUtU  v.  3^omp$on,  24-146,  *65. 

1728C  All  facts  necessary  k>  give  jurisdic- 
tion must  affirmatively  appear  by  record.  Croes- 
4^  V.  &£rim,  24-326,  'G6. 

17887.  Subject-matter  of  "inclosures"  has 
nothing  to  do  with  jurisdiction.  Id. 

172m.  Petition  need  not  show  that  twelve 
•of  B^i^ers  are  freeholders,  or  that  six  reside  in 
immMiate  neighborhood.  Such  is  matter  of 
proof.    Brown  v.  McOord,  20-270,  '63. 

17289.  SDfficlenc]^  of  petition  for  location 
■of  a  highway,  respecting  uncertaintv  in  names 
■of  alleged  owners  (to  wit :  Waldron's  neira),  may 
be  questioned  on  appeal,  but  not  in  a  collateral 
proceeding.   Fttrter  v.  UtoiU,  7ft-3,  '80. 

17290.  Such  a  petition  was  amendable,  and 
ooAt  not,  in  any  event,  to  be  considered  as  of 
■«nch  a  serious  nature  as  to  invalidate  proceed- 
ings. Id. 

17291a  Names  of  either  owners  or  occupant, 
•or  agenL  of  land,  is  sufficient  to  be  within  stat- 
ute. It  land  is  owned  by  a  wife,  it  will  be 
sufficient  to  name  only  husband.  He  is  an  oc- 
cupant of  land  or  agent  of  his  wife.  A  judg- 
ment, on  such  a  petition,  by  board,  is  as  to  a 
Jurisdictional  fact,  and  can  not  be  collaterally 
attacked.  Id. 

17292.  Notice  of  such  pnxwedings  is  suffi- 
cient if  served  on  occupant  of  land,  though  he 
is  not  owner.  Id. 

17898.  A  similar  notice  by  supervisor  is  suf- 
ficient to  remove  fences,  to  authorize  an  entry 
on  land  by  him.  Id. 

17294.  Demurrer  can  test  sufficiency  and 
certainty  of  a  petition  for  description  of  a  high- 
way and  for  its  entry  of  reconl.  Vaadtvcr  v. 
dhrakwUer,  0S-1S5,  '78. 

17296.  In  action  tor  olratraction  of  high" 
way,  it  was  shown  that  board  of  commissioners 
had  assumed  jurisdiction  without  objection,  and 
ordered  location  of  highway,  which,  over  re- 
monstrance of  defendant,  was  opened  through 
hts  land,  aad  used  about  two  months,  when  he 
rebuilt  his  fences.  Held;  existence  of  highway 
depended  upon  validity  of  order,  not  on  user. 
Held;  if  order  was  valid,  existence  of  highway 
«oDld  not  be  questioned  on  account  of  fallare 


of  snperrisor  to  properly  notify  owners  to  re- 
move fences.  Held;  order  not  void  because  in 
notice  and  petition  christian  names  of  owners 
of  land,  through  which  road  was  to  pass,  were 
not  given,  and  some  of  such  owners  Were 
scribed  as  tlie  "Bryant  heirs;*'  nor  because 
deacription  of  proposed  road  was  somewhat  in- 
definite, it  not  l>eing  so  uncertain  but  that  it 
could  be  made  certain.  Held;  procedure  of 
commissioners  should  not  be  deemed  void,  how- 
ever irregular,  but  should  be  upheld  againstcol- 
lateral  attack.    MilUr  v.  Forter,  71-521.  '80. 

1 7890.  Upon  petition  of  A  to  board  of  county 
commissioner,  a  private  way  was  estab- 
lished over  the  land  of  B,  to  be  opened  and 
maintained  by  A  at  his  expense.  Damages,  as- 
sessed in  favor  of  B,  were  paid  into  court  and 
withdrawn  by  him.  Three  years  afterward,  and 
before  road  had  been  opened,  B,  upon  petition 
to  board  of  commissioners,  obtained  an  order 
changing  location  of  road,  and  establishing  it 
upon  line  between  him  ana  an  adjoining  pro- 
prietor. Suit  by  A  to  have  order  chan^ng  loca- 
tion of  way  declared  void,  etc.  Hdd  ;  under  stat- 
ute, the  owner  of  land  over  which  a  private  way 
is  located  may  petition  for  a  change  of  location. 
Hdtd;  as  road,  as  first  located,  had  never  been 
opened,  statute,  which  requires  person  asking 
for  a  change  of  location  to  put  new  way  in  as 
good  condition  as  old,  could  not  apply.  B^ker 
V.  Jfe£W  28-179, '67. 

17897.  If  evidence  on  trial  shows  that  naaiea 
(rf  all  the  ownerSf  occupants  and  agaits  of 
land  tlirough  which  new  road  was  to  pass,  were 
not  set  forth  in  petition,  that  was  matter  to  be 
urged  in  defense,  and  not  for  dismissal.  St^OMtA 
xKemey,  72-309,  '80. 

17298.  Petitioners  for  change  of  part  of 
road,  under  sec.  12,  act  '38,  relating  to  public 
roads  and  highways,  must  own  aU  the  land 
through  which  part  of  road  proposed  to  be 
changed  runs.    Taylor  v.  LueoM,  8  Blf.  289,  '4ft. 

17299.  An  amendment  can  be  made  to  a 
petition  to  establish  a  highway  during  pendency 
of  such  a  proceeding,  either  before  board  of  com- 
missioners or  in  circuit  court  on  appeal ;  so  that 
petition,  which  originally  did  not  describe  suffi- 
ciently names  of  owners  and  occupants  of  land 
over  which  road  would  pass ;  would  show  tliat 
persons  notified  and  named  were  severally  own- 
ers of  all  land  as  aforesaid.  Such  amendment 
would  not  be  a  material  variance.  Htdridet. 
Hedriek,  66-78,  '76. 

17S00.  A  petition  to  establish  a  highway  de- 
scribed it  as  running  on  the  line  dividing  lands  of 
certain  named  proprietors  without  averrii^  that 
it  ran  over  or  upon  such  lands.  Held;  sufficient. 
Id.   .BtuAM  V.  S4-337, '70. 

17801.  A  petition  to  locate  a  highway  is 
fatally  defective,  on  motion  in  arrest  of  judg* 
ment  in  the  circuit  court,  if  it  fails  to  set  out  full 
given  names  of  owners  of  land,  initials  of  their 
christian  names  will  not  do,  nor  will  their  firm 
names.    Vatufer  v.  Qiililand,  55-278,  '76. 

17302.  Nor  will  it  do  to  describe  them  as 
"  the  heirs  of  "  A.  ifuoAes  v.  SeUen,  84-337,  '70. 

17808.  A  petition  for  a  highway  shonld 

not  be  dismissed  because  one  of  those,  in  whose 
name  it  was  presented  and  proceedings  had,  had 
not  signed  it.    Wtj/a  v.  Jharidt,  62-13^  '75. 

17w4.  Nor  because  one  of  necessary  parties 
to  it  had  dismissed  it  as  to  himself.  LUUtv. 
Thommon,  24-146,  '66. 

17W6.  Defects  In  petition  as  to  description 
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of  road  are  wafred  if  only  objection  before  com- 
miBsioners  went  to  number  of  signers.  Tardy  T. 
OWAom,  «8-U4,  79. 

17S06>  That  a  remonstrance  against  a  pro- 
posed change  of  a  highway,  was  based  upon 
ground,  Bolelj,  that  such  change  was  of  no  pub- 
lic utility,  is  no  iralrer  of  right  to  claim  obib- 
ages  bv  another  remonstrance,  before  final  ac- 
tion by'board.    Botcers  v.  Snyder,  66-340,  79. 

17fH)7.  A  remonstrance  upon  ground  of  in- 
utility of  a  location  may,  contain  a  claim  for 
damages  thereby.  Peal  v.  Brentieman,  72-288, 
'80;  Buaenrwtkv.  BarOett,  60-537,  75. 

17608.  If  jury  (after  an  appeal)  fail  tofind^ 
on  both  issues,  as  to  one  of  remonstrators,  all 
rem onstra tors  are  entitled  to  a  venire  de  novo,  as 
to  the  whole  case.  Id. 

17809.  It  is  sufficient  that  those  remonstra* 
ting  should  reside  in  vicinity  or  within  such 
reasonable  distance  of  the  road  that  they  should 
be  affected  in  their  convenience  of  travel  or 
otherwise.    Wilgm  v.  WhiUel/,  24-306,  '65. 

17810.  A  remonstrance,  either  against  the 
pnUtc  ntflitjr,  or  on  account  of  damages, 
constitutes  an  answer  to  petition,  and  tenders 
an  issue  which  must  be  examined  by  commis- 
sioners or  by  court  on  appeal.  Sehmed  y. 
Keemy,  72-309,  '80. 

17611.  If  both  issues  are  pleaded,  both  must 
thus  be  tried.  Id. 

17812.  A  remonstrance,  setting  up  damages, 
is  no  waiver  of  right  to  question  utility.  Id. 

YI.  Notice. 

17818.  SnperrlBor  can  not  justify  himself 
for  entering  enclosed  land  of  another  and  re- 
moving fences  without  averring  and  proving 
that  he  gave  occupant  of  land  60  days  notice  in 
writing  to  remove  fence,  fiuaton  v.  Orimwood, 
80-364, '68.    (v.  R  a '81,  5030.) 

178U.  The  conntj auditor,  under  B.  S.'43, 
could  administer  the  oath  concerning  putting 
up  notice,  and  requisite  number  of  freeholders. 
MUhottin  v.  1%)mts,  7-165,  '55. 

17816.  Walverof  proof  of  notices  is  made 
by  an  appearance  before  board  and  a  trial  of 
issue  of  damage  or  of  public  utility.  I^f/gy  v. 
Coats,  19-269,"62 ;  Miihdlin  v.  Thoma*,  mfyra. 

17816.  Proof  of  notice  of  filing  of  petition 
may  be  made  by  affidavit  before  the  commis- 
sioners and  on  appeal.  WrigiU  v.  Wdb,  29-354, 
'68 

17317.  If  the  record  show  that  board  was 
satisfied  with  proof  of  notice,  it  can  not  be  pre- 
sumed affidavit  was  the  only  evidence,  Id. 

17818.  Time  for  an  objection  to  notice  is 
when  petition  is  presented.  Little  v.  Tftompwwi, 
24-146,  '65.  Notice  need  not  be  signed  by  any 
one.  Wnght  r.  Welb,  supra. 

17819.  The  board  of  commissioners,  upon 
application  and  report  of  viewers,  made  an  or- 
der establishing  a  chnnge  of  a  ro.td  in  county. 
On  appeal  C.  C.  dismis^  suit.  There  was  no 
proof  that,  before  application  for  appointment 
of  viewurs,  public  had  been  notified  of  applica- 
tion as  required  by  R.  S.  '43,  either  by  posting 
up  notices  thereof  in  three  public  places  for  at 
least  twenty  days,  or  byjniblishing  notice  in  a 
newspaper  of  county.  Hdd  ;  want  of  such  proof 
was  a  sufficient  reason  for  dismissing  snit.  JVa- 
bodjf  T.  Sweti,  S-614,  '52. 


V,  VI,  VII. 

Tn.  Remedy  of  Land  Owner. 

17820.  A  snperrlBor,  In  re^lar  course  of 
dolnir  work  upon  a  public  highway,  without 
acting  improperly,  or  in  bad  faith,  so  cut  a  ditch 
as  to  overaow  and  injure  land  of  B.  J9eU/  B 
had  no  remedy  against  snpervisor.  His  remedy 
was  by  a  petition  to  township  trustee  for  an  as- 
sessment of  damages.  1  &.  S.  '76,  p.  868,  sec.  16. 
SpitmogU  v.  Ward,  64-30,  78.  (b.  R  S.  '81, 
60,83.) 

17821.  Ground  used  for  a  raUwarcas  not 

be  appropriated  without  being  paid  (or.  Ohm- 

leu  V.  XyBrim,  24-325,  '65. 

17822.  In  a  proceeding  before  board  of  com- 
missioners, to  locate  a  highway,  after  a  report 
that  road  would  be  of  public  utility,  A  made- 
his  claim  for  damages.  Hdd;  on  an  appeal  to 
C.  C,  viewers  could  not  again  be  appointed  to- 
assess  A's  damages.   Kemp  v.  Smiik,  7-471,  '56. 

17623.  Payment  of  damages  optional^ 
Where  board  of  county  commiasionere  refuse  to- 

fsy  damages  assessed  in  establishment  of  » 
ighway,  petitioners  may  forego  establishment 
of  road,  if  they  choose  to  do  so.  If  they  pay 
damages  and  seeure  establishment  of  road,  Ui^ 
have  no  claim  on  county  for  reimbursements 
Hayet  v.  Bd.  Oom'$  Ktneiwho  Co.,  69-552,  77. 

173244  Statute  leaves  it  to  board  of  commis- 
sioners to  determine  when  damages  aSSCSScA 
are  to  be  paid  ont  of  county  treasnrj  or  by- 
the  petitioners.  Id.  Jamitaon  v.  Bd,  Cim't  Cam 
Qkj  68-466^472,  77. 

1 7826.  When  a  landovmer  Is  aggrieved  by  lo- 
cation of  a  highway  through  hisland,  law  af- 
fords him,  in  original  suitor  proceeding^,  a  fall, 
complete  and  adequate  remedy  for  ail  his  griev- 
ances, and  he  has  no  right  to  an  UJunctlon 
restraing  location  of  such  highway,  ^mriiag  v. 
iWoer,  60-72,  77. 

17826.  If  an  owner  of  land  is  a^riered  by 
location  of  a  highway  by  board  of  county  coat- 
missioners  through  his  land,  he  should,  befom 
final  action  of  board  of  commissioners,  uodn' 
provisions  of  sec.  19  of  highway  act  "set  fottk 
such  grievances  by  way  of  remonstrances,"  sad- 
have  thus  obtained  an  assessment  of  damages 
which  he  would  sustain  from  opening  of  said: 
highway  as  provided  in  section  20  of  said  act 
(1  R.  S.  '76,  p.  532),  and  if  aggrieved  by  socb 
decision  of  commissioners,  he  should  appeil 
therefrom  under  proTuions  of  section  26  to  cir- 
cuit court  of  county.  Id.  (v.  K.  S.  *81,  5021V 
6027.) 

17827.  Appropriation  and  damagea.  Whm 
land  Is  appropriated  for  a  highway,  existence 
or  non-ezistence  of  other  roads,  that  passed  over 
or  near  to  farm  of  appellant,  is  an  importaot 
and  material  element  to  be  considered  by  jury 
in  determining  whether  proposed  road  would 
benefit  or  injure  owner;  and  legality  and  pei^ 
manence  of  such  roads  are  of  vital  importaneeu 
I-\sh^  V.  Hobbs,  42-276,  '73. 

17828.  Estoppel.  The  receipt  of  damages- 
assessed  In  proceedings  for  opening  of  a  pri- 
vate way  will  not  be  an  estoppel  to  a  resisUoce- 
to  opening  of  way,  where  the  money  is  accept«d 
under  a  mistake  as  to  amount  of  work  to  be 
done  in  opening  way  by  one  benefited*  SUmrt 
v.  Hartman,  46-531,  74. 

17829.  A  saperrlsor,  for  the  pwpose  of 
keeping  highways  in  order,  may  enter  upon  lao& 


Digitized  by 


HIGHWAYS  Vn,  VIII. 


793 


adjoining  such  highway^  and  thereon  conatract 
such  ditches,  dams,  etc.,  as  ma^  be  necessary  for 
preservation  of  such  highways.  If  he  does  dam- 
age, remedy  is  statutory,  and  after  proper  pro- 
ceedings for  an  assessment  of  such  iiamages, 
they  shall  he  paid  by  township  trustee.  MeOster 
V.  Burrtli,  65-426,  76.  Cf.  QmweU  v.  Emrie,  4- 
209,  '53. 

17880.  He  may  thus  enter  end  remove  ma- 
terial for  such  repairs.  J.  M.  A  I.  R.  Co.  v. 
DaugherUf,  40-33,  '72. 

17B81.  Such  act  (1  R.  S.  '76,  p.  866 ;  n  R  S. 
'81,  5083),  providing  for  assessment  of  damages 
and  payment  after  entiy,  being  in  behalf  of  state, 
is  constitutional.  Mctkker  t.  Burrdl,  gupra,  Cf, 
J.  M.&  1.  R.  Co.  V.  Dauqkerty,  supra;  Dronberger 
T.  Rted,  11-420,  '58;  Norrusiotm,  etc.,  Tummke 
Co.  T.  Bwket,  86-53,  '66;  Hymea  v.  AyddoU,  2tt- 
431,  '66. 

17882.  In  a  proceeding  to  open  a  public 
highway,  board  of  commissioners,  and  no  other 
court,  may  order  the  costs  paid  oat  of  the 
oonntj  treasury,  if  it  be  of  sufficient  import- 
ance to  public.  Of  this,  commissioners  nave 
final  iadgment.  Jamieson  v.  ConCi  Cue  Co.,  69- 
466,  77 :  overruling  Logoai.  v.  Kiaer.  26-393,  '65. 
Ct  Sd.  CU'ii  OnmfCb.  vTAmIL  61-318,  76. 

17888*  Court,  after  jur^  had  found  road  pe- 
titioned for  to  be  of  public  utility,  may  make 
an  optional  order  on  Board  of  commissioners  to 
pay  the  costs  and  damages.  Jamieson  t.  Bd. 
Corn's  Oats  Co.,  56-466,  77;  Bd.  Corn's  Qmnt  Co. 
V.  Small,  61-318,  78. 

1 7884.  The  appellate  court  will  not  consider 
matters  not  presented  before  board,  concerning 
^«iin^  of  highways.    £Aq/er  v.  Bardmer,  19- 

17886*  An  owner  of  land,  having^  petitioned 
for  opening  of  a  street,  waived  his  rignts  under 
law,Bold  land  before  street  was  opened  by  city,and, 
therefore,  before  council  acted  upon  his  waiver. 
Beld;  such  rule  may  be  deemed  as  a  withdrawal 
of  waiver,  and  street  could  not  be  thereafter 
opened  without  compensation.  Parry  v.  C% 
Sidmmd,  27-66,  '66. 

17836.  But  if  such  owner,  prior  to  sale,  had 
dedicated  property  as  a  street,  and  property  was 
so  used  when  vendee  took  it,  latter  takes  subject 
to  street.  Id. 

17837.  Measure  of  damages,  where  land  is 
all^;ed  to  have  been  injured  by  the  location  of 
a  highway  throngh  it,  is  amount  in  whiclv  its 
market  value  is  diminished  by  reason  of  loca- 
tion of  such  highway.  Sidener  v.  Baux,  22-201, 
'64. 

17888.  Oljeetlon  to  proceedings  for  opening 
of  a  higwav  can  not  be  made  on  account  of  fact 
that  one  of  petitioners  for  road  paid  into  county 
treasury  a  portion  of  damages  assessed  in  favor 
of  a  remonstrant.  C4xmmin«  v. -Sftw/da,  34-154,'70. 

17839.  Taeation.  Damages.  A  part^ 
through  whose  land  an  established  highway  is 
sought  lo  be  vacated  is  entitled  to  such  dam- 
ages as  he  may  sustain  by  vacation,  to  be  i>aid 
in  same  manner  as  damages  for  estahtishnient 

a  road.  BvMencorth  V.  Barlfeil,  60-537,  '75. 

17840.  The  owner  of  lanck  affected  may  re- 
monstrate on  ground  of  inutility  of  proposed 
road,  chanee  or  vacation.  Jd. 

17341.  If  finding  is  in  favor  of  utility  of 
proposition,  damages  may  be  assessed  by  review- 
eiB,  in  favor  of  party  remonstrating.  Id. 

17842.  If  finding  of  reviewers  is  against  util- 
ity, no  damages  can  he  assessed.  Id. 


17848.  In  a  proceeding  to  open  a  highway,  a 

f arty  to  obtain  an  assessment  by  viewers  of 
he  Samages  to  him  by  such  roau  must  file  a 
claim  for  same  either  before  commissioners  or 
in  circuit  court  if  proceedings  are  appealed- 
Hays  V.  Birrish,  68-132,  75. 

Tm.  Tiewerg^  Bevlewers}  Jury. 

17844.  Reviewers  have  no  power  to  lay  out 
the  hij^way.  Saits  v.  Murdoch,  63-73,  '78.  Suck 
power  and  duty  is  with  viewers.  Commissioners 
can  not  lay  out  and  mark  highways.  They  must 
cause  a  record  thereof  to  be  made,  and  order  road 
to  be  opened  and  worked.  Jd. 

17845.  Such  record  is  not  made  till  after  it 
has  been  laid  out  by  viewers.  If  their  report 
does  not  state  that  they  have  laid  out  and 
marked  road,  it  might  on  appeal  be  held  in- 
sufficient. Id. 

17846.  In  a  collateral  proceeding,  at  least,, 
where  they  report  termini  and  definitely  fix: 
them  by  permanent  objects,  and  fix  road  on  a. 
straight  line  between  tliem  30  feet  wide,  it  was- 
sufficient.  Id. 

17847.  A  person,  who  had  ugned  a  petitioir 
for  the  road,  was  not  a  disinterested  freeholder,, 
within  meaning  of  highway  act  of  '49,  requiringr 
that  pereons  to  be  appointed  viewers  should  be 
disinterested  freeholders;  and  in  suit  for  ob- 
structing road,  an  objection  that  one  of  viewer» 
was  a  petitioner  therefor,  was  fatal.  Efdtr  v. 
Niman,  6-459,  '54. 

17848.  Report  of  first  viewers  is  insnffi' 
cient,  if  it  does  not  show  that  they  laid  out  and 
marked  highway,  nor  that  they  had  laid  it  out 
so  that  eucn  adjoining  owner  should  give  half 
of  road,  as  required  ny  section  16.  HuffhesY, 
Sellers,  34-337,  70.  Second  viewers  have  no 
authority  to  do  so.  Id. 

17849.  They  have  no  authority  to  report  in 
favor  of  public  utility  on  eondUion  that  petition- 
ers first  open  and  put  in  good  condition  at  their 
own  expense  the  new  proposed  road.  YTtbon  v.- 
WhUsel,  24-306,  '65. 

17350.  Viewers  appointed  to  lay  out  « 
highway  reported  in  favor  of  its  utility,  and 
that  they  had  laid  out  same,  "commencing  at 
the  quarter  post  between  sections  9  and  10, 
township  31,  range  10,  and  the  land  owned  by 
A,  and  running  through  the  lands  of  A  and  & 
to  the  quarter  post  between  sections  15  and  16, 
there  to  terminate,  at  the  intersection  of  the 
road  to  C"  Hddf  court  will  take  judicial  no- 
tice that  section  16  is  immediately  south  of 
section  9,  in  same  township,  and  that  course 
from  quarter  post  between  sections  9  and  10  to 
quarter  post  between  sections  16  and  16,  is 
south.  Hdd;  course  and  distance  of  highway 
were  safficiently  stated  in  report.  Motaam  v. 
Forr«8(,  27-233, '66. 

1 7861*  If  jury  "  find  the  propmed  change  of 
the  road  was  not  of  public  utility  and,  if  located, 
we  assess  tlie  damages  of  H.  B.  at  $80,"  it  la 
error  to  render  a  judgment  ordering  a  change. 
Sh^er  V.  Bardener,  19-294,  '62. 

17362.  In  considering  public  utility  of  a- 
proposed  road,  interests  of  community  outside 
of  neighborhood  ought  not  to  be  disr^arded> 
CrossUy  V.  (/Brim,  24-325,  '65. 

1 7868*  Damages  should  be  considered.  LL 

17864.  It  can  not  be  of  public  utilt^,  if  it 
would  render  unfit  for  use  another  of  much 
greater  importance  (as  a  railroad)  or  make 
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iraneit  of  passengers  upon  latter  serioosly  dan- 
gerous, io. 

1 785S.  On  a^eal,  reports  of  rerlewerg, 

Tiewers'  petitions  and  remonstranceB,  if  sufficient 
in  opinion  of  court,  would  be  prima  Jaeie  true; 
that  is,  reports.  They  need  not  be  given  in  evi- 
dence, as  court  will  take  notice  of  them,  and 
-they  are  necessarily  read  or  stated  in  placing 
"the  cause  before  juiy.  Burden  of  proof  is  on 
appellant,  or  those  attempting  to  OT^i^me  said 
froot   liwgy  v.  Ooait,  1S^259,  '62. 

17S5tt.  Descrtptlon.  ConcediI^r  that  it  is 
«omj>etent  for  petitioner  owning  land  to  agree 
~to  give  all  oragreaterpartof  land  for  highway, 
and  thus  vary  statutory  rule,  j^et  a  petition 
making  and  granting  option  of  either  of  three 
locations  is  too  uncertain.  Sh^de  v.  Decker,  51- 
241,  '75. 

178S7.  A  report  of  the  Tie  wers  with  wne 

indefinite  optional  description  is  too  uncertain. 
JShvte  Y.  Decker,  supra. 

17868.  Reviewerg  hare  no  power  to  lay 
ont  or  mark  highways.  Under  section  22,  they 
«an  only  rejmrt  on  the  public  utility ;  and  under 
sections  19  and  20  assess  and  report  damages 
JShute  V.  Decker,  supra,    (v.  R.  S.  '81,  5019-20-22.) 

17859.  M^orltjmay  aet.  When  the  board 
of  commissioners  appoint  three  viewers  under 
the  statute  concerning  the  laying  out  and  estab- 
lishing of  highways,  a  majority  of  them  hare  ^e 
right  to  act  and  report,  i/ays  v,  I^nrith,  62- 
132,  '75;  Scraper  v.  IHpee,  59-158,  77. 

17860.  The  same  rule  applies  as  to  ap- 
praisers appointed  for  assessments  of  benefits. 
Vieero,  etc.,  Co.  v.  Oraiakead,  28-274,  '67. 

17861.  If  court  thinks  it  proper,  the  jury 
may  be  permitted  to  view  land  over  which  a 
xoad  may  pass,  to  weigh  the  damages.  Comer  v. 
Baud,  66^166,  '76. 

17862.  I^alifleatlon.  A  report  made  by 
▼iewers  of  a  projpcwed  highway,  who  own  land 
along  the  same,  is  a  nullity,  iktggy  v.  Green, 
12-303.  '69. 

17868.  Oatli  taken  by  viewers  need  not  be 
enbscribed  by  them,   .filers  t.  iWtsA,  62-132, 

17864.  An  oath  need  only  be  subscribed  when 
statute  requires  it.  Id.  Cf.  Turpin  v.  The  Eagle 
Crtek,  efc,  B.  Co.,  '74. 

IX.  Inclosnres. 

17866.  Sec.  16  (R.  S.  '81,  5016)  of  "highwav 
act,"  providiu^  that  road  shall  not  run  "through 
any  person's  inclosure  of  one  year's  standing, 
-without  owner's  consent,  anle«f,  upon  examlna- 
iioD,  a  good  way  can  not  otherwise  be  had," 
•hould  be  construed  with  following  words  added, 
untAou/  departing  eteenliaUy  from  the  rouie  petitioned 
Jor.    Oumminga  V.  iShields,  34-154,  '70. 

17866.  Viewers  can  not  locate  on  any  other 
route  which  would  make  an  essential  departure. 
Vroaxh/  v.  (y  Brien,  24-325,  '65. 

17367.  If  owner  will  not  consent  that  a  pro- 
posed road  shall  not  be  located  through  his  "  in- 
closure," and  viewers  ascertain  that  a  good  route 
«an  be  otherwise  had,  they  can  not  locate  road 
through  such  inclosure.  Id. 

17868.  It  will  be  presumed  there  wasnosuch 
inclosure,  or  that  owner  consented,  when  report 
■of  viewers  was  silent  on  subject.  Id. 

17869.  Also,  when  general  verdict  was  thus 
dUent,  when  tried  by  jury  on  an  appeal.  Id. 

17870.  If  questions  only  of  damages  and  pub- 


lic Qtility  are  submitted  to  jai7,  it  is  too  late  to 
subsequently  raise  any  question  as  to  "  incloa- 
uies."  Id, 

X.  K«eord. 

17871.  Notice.  On  an  application  for  loca- 
tion, vacation,  or  a  change  ol  highway,  notice 
must  be  given,  by  publication  in  a  newspaper, 
or  by  posting  up  notices.  But  in  a  proceedii^ 
for  entering  a  highway  of  record  no  notice  is  re- 
quired.  SUUe  V.  SekvlU,  67-19,  77. 

17872.  Petition  for,  need  not  be  signed  by 
twelve  freeholders.  Fandeiwr  v.  Gankvder^  88^- 
186,  '78.   a.  69-549. 

17878.  It  should  state  names  of  ownerB  of 
property  over  which  road  is  claimed  to  run,  for 
purpose  of  giving  them  proper  notice.  Id. 

17874i  Notice  to  them  is  necessary,  unleii 
waived  by  appearance.  Id. 

17S75.  No  viewers  are  to  be  appointed.  Id, 

17876.  User,  with  consent  of  owners,  most 
be  shown.  Id. 

17377.  U^hwaySfUsed  as  such  for  twen^ 
years,  but  not  recorded,  may  be  ascertained, 
described  and  entered  of  record  by  commission- 
ers of  their  own  motion,  and  without  petition: 
but  may  be  done  either  on  motion  or  petition  vi 
a  third  person. 

17878.  Such  proceedinfp  may  be  snstained 
where  evidence  shorn  that  such  a  road  had  been 
used  for  twenty  years,  and  any  practical  survCT- 
or  could  easily  ascertain  and  describe  it — taa 
termini  and  course.  Id. 

17879.  Circuit  court  may  have  jurisdiction 
on  appeal.  Special  finding  may  be  obtained  by 
putting  interrogatories.  Id. 

17380.  Parties.  Practice.  Proceedings «»- 
templated  by  section  45  of  highway  act,tocaase 
highways  in  nse  for  twenty  years,  but  not  rfr 
corded,  to  be  described  and  recorded,  are  sum- 
mary in  their  character,  and  may  be  main- 
tained by  board  of  county  commissioners,  upon 
its  own  motion.  Any  party  competent  to  sue 
may  be  a  party  to  such  proceeding  and  any  one 
aggrieved  may  appeal  or  injoin.  ui66m«  t.  Cbp- 
per,  67-81,  79. 

XI.  Appeal. 

See  AppeaL 

17881.  C.  C,  on  appeal  fk^m  order  of  cou- 
ty  commissioners  oirectlnfr  change  of  road, 

tries  cause  as  court  of  original  jurisdictioD,  and 
should  have  before  it  original  petition.  TaUory. 
LucaiL  8  Blf.  2S9,  '46.   Cf.  7-4/1 ;  72-309. 

17882.  Same  as  to  order  establishing  high- 
way. Cause  must  be  tried  de  nono,  In  C.  C 
Sckmied  V.  Keaie;/,  72-309,  '80.  Cf.  Jffttoffw  v. 
Uiomas,  7-165,  '55. 

17883.  Perfecting  the  transcript.  If  party 
appealing  from  commissioners  desires  a  cor- 
rected transcript  of  record  of  proceedings,  he 
must  support  his  motion,  by  an  affidavit  showing 
defects,  for  court  to  order  auditor  to  certify  a 
complete  transcript.  Sonde  v.  Cbner,  66-27^ 
77. 

17884.  In  an  appeal  to  C.  C,  from  judg- 
ment of  commissioners,  in  an  application  for 
location,  all  original  papers  in  application 
should  be  sent  to  C.  C,  or  latter  will  have  no 
authority  to  try  cause.  Purviance  v.  Drover,  20- 
238,  '63;  Whcaiiey  v.  Hanna,  28-518,  '64;  Sim- 
herd  v.  Dodd,  16-217,  '60. 

17886.  A  bond  signed  by  appellants  only, 
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ui  not  a  bond  with  surety,  as  required  by 
statute,  allowing  an  appeal  from  decision  of 
commissioners,  in  a  proceeding  for  location.  (1 
G.  &  H.  364,  lec.  26:  v.  R.  8.  '81,  5027.)  De- 
fect can  not  be  curea  by  filine  a  pro^r  bond 
in  appellate  court.  MeVeyt.  Heavenndget  80- 
100,  Ms  •  Seotten  v.  DevObiss,  46-301,  '74. 

178801  Practice.  In  highway  cases,  on  ap 
peal  to  C.  C,  there  must  be  a  trial  de  noto  of 
whole  case,  on  petitions,  reports  and  pleadings 
filed  before  the  commissioners.  Scraper  v.  Ptpea, 
59-I58,  '77 ;  Freek  v.  Christian,  55-320,  76 ;  Ckn/- 
•aer  t.  Boyd,  55-166,  76 ;  Ham  v.  AmsA,  58- 
132,  75:  Kemp  T.  Smith,  7-471,  '66. 

17387.  Bt  agreement,  issues  may  be  limited 
■or  so  extended  as  to  have  new  reviewer  ap- 
pointed. Doggy  v.  Coals,  19-259,  '62 ;  Sidener  v. 
fiser,  22-201,  '64. 

17888.  The  papers  filed  below,  reports,  etc., 
are  not  competent  evidence.  Jd. 

17889.  If  snch  original  petition,  reports  and 
proceeding  below  are  not  filed  in  circuit  court, 
«D  appeal,  it  will  be  dismisaed.  Moore  t.  Smodt, 
«-392.  '55. 

1 7890.  An  appeal  can  not  be  taken,  from 
order  of  county  ooard  vacating  a  road,  by  one 
not  a  party,  unless  he  make  himself  such  by 
afiSdavit  that  he  is  interested  in  subject-matter. 
Gddl  T.  Jenkim,  8-522,  '56. 

17391*  Trial  concerning  location  of  a  high- 
vay,  on  appeal,  is  de  novo,  and  it  is  error  to  ad- 
mit, as  eTidence,  reports  of  viewers  and  leriew- 
ers.  Cbyn*r  v.  Boyd,  55-166,  '76:  Beeier  v. 
BittAie&,5Blf.594,'41. 

17892*  The  only  questions,  on  appeal  from 
an  order  locating  a  highway,  are :  (1)  in  regard 
to  public  utility;  (2)  owner  of  land  through 
which  road  runs;  (3)  right  to  damage:  (4)  tne 
amount.  Kenm  v.  &aiih,  7-471,  '66;  Om/ner  v. 
Ayd,  56-166, 76. 

17808*  An  appeal  «an  not  be  taken  from  a 
^fwrt  of  reviewers.   Logan  v.  Kim;  25-393, 

17894.  When  one  of  scTeral  petitioners  ap- 
peal to  S.  C,  from  an  order  of  court  refusing  to 
^>enor  vacate  highway  petitioned  for,  he  must 
gire  notice  in  accordance  with  section  551  of 
code.  iv.  R  S.  '81,  635.)  Miner  v.  Buvy,  40- 
341,72; 

17895.  Appeal  from  commlsstoners,  taken 
flaring  imn  and  perfected,  is  binding  in  its  re- 
mits on  all  parties  to  proceeding  below,  though 
their  names  fail  to  appear  in  title  of  cause  in  C. 
C.  Smith  V.  Seearce,  9i-285,  '70. 

17896.  In  proceedings  for  opening  of  high- 
■wajB,  C.  C.  conrt.  must  proceed  de  novo,  and 
make  a  final  determination.  It  may  either  exe- 
cnte  its  Judgment  or  send  cause  down  to  com- 
missioners with  direction  to  carry  judgment  into 
«ffect.   JlfePfteraon  v.  Leathers,  29-65,  ^67. 

17897.  Transcript  of  proceedings  before  the 
hoard  need  not  contain  evidence  in  proof  of  alle- 
»tions  in  petition.  Brovn  v.  MeOord,  20-270, 
63. 

,17898.  In  cases  before  the  commissioners, 
]^^ht  of  appeal  is  not  limited  to  final  decisions. 
Bight  exists  "  from  all  decisions''^ and  "  any  de- 
cision." (1  G.  &  H.  253,  sec.  31,  and  364,  sec.  26. 

8.  '81,  5772j  5769.)  In  a  proceeding  to  open 
amghway  petitioner  may  appeal  from  an  onier 
nfueing  topay  damages  assessed  out  of  county 
treasury.  -^ntiA  v. -Sfcearcc,  84-286, 70. 

17899  Also,  an  order  (usmissing  petition,  un- 
**■  petitionen  would  open  and  maintain  road 


at  their  own  expense.  Croeii^  v.  O'Brien,  24- 
325,  '65. 

17400.  Time.  If  board  make  an  order  to 
open  a  road  on  certain  conditions  and  afterward 
makes  another  that  road  be  established  upon  a 
showing  that  conditions  had  been  complied  with, 
time  within  which  an  appeal  may  be  taken,  dates 
from  latter  order.    Wilaonv.Whiiael,  24-306,  '65. 

17401.  Practice.  County  commissioners  re- 
fused to  award  damage  to  a  remonstrant  on  open- 
ing of  a  highway,  who  therefore  appealed  to  C. 
C.  Trial  by  jury,  who  found  for  plaintiff,  and 
that  he  would  be  damaged  by  opening  of  such 
road,  in  a  certain  sum.  Held;  verdict  was  in 
favor  of  remonstrant  Held;  a  motion  that  such 
judgment  be  assessed  against  petitioners  for  road, 
was  properly  overruled.  Held;  a  motion  by  such 
board,  tnat  matter  be  ordered  back  to  them  with 
directions,  that  on  payment  of  damages  by  pe- 
titioners to  open  road,  was  properly  overruled. 
Held;  an  order  of  court  remitting  back  to  such 
bcMird,  to  carry  out  findings  of  jury  "in  this 
case  "  was  proper.  Hdd;  petitioners  were  proper 
plaintifis,  and  remonstrant,  the  proper  defend- 
ant; such  board  was  not  a  proper  party,  but 
having  appeared  to  action,  and  proceeded  in  it 
to  end  of  case,  no  question  can  be  raised  in  S.  C. 
Bd.  Corn's  Grant  Co.  V.  Staall,  61-318,  78. 

17402.  Where,  in  a  proceeding  to  vacate  a 
highway  on  ground  that  it  is  not  of  public  util- 
ity, viewers  are  appointed  who  report  in  favor 
of  petition,  and,  upon  objection  being  made  to 
vacation,  other  viewers  are  appointed,  who  re- 
port against  public  utility  of  vacation,  no  ap- 
peal lies  to  C.  C.  from  decision  of  commission- 
ers overruling  a  motion,  made  by  one  of  peti- 
tioners, to  set  aside  appointment  of  such  othei' 
viewers.    Green  v.  Ayers,  81-248,  '69. 

17408.  Be-loeatlon.  Change  of  venae  may 
be  taken  from  the  judge  on  an  appeal  from  an 
order  of  board  of  commissioner^  establishing  or 
re-locating  a  highway.  Sehmiea  y.  Keeney,li^ 
309,  '80. 

17404.  In  location,  opening,  vacation,  and 
establishment  of  public  highways,  on  an  ap* 

Sal  from  decision  of  commissioners  to  C.  C, 
e  board  la  not  a  proper  partr.  Jamieeon  v. 
Bd.  Corn's  Cass  Co.,  56-466,  77  ;  Wright  v.  WeUs, 
27-66,  '66. 

17405.  Practice  upon  appeal  from  an  or- 
der of  a  county  board,  for  payment  of  dam- 
ages assessed  hy  reviewers  of  a  highway,  to- 
gether with  costs,  out  of  county  treasury, 
board  h  a  proper  party,  and  must  be  governed 
by  general  rules  of  practice.  Bd.  Corn's  Sunt- 
zerland  Co.,  v.  Hedoes,  11-291,  '68. 

17406.  Board  u  not  a  proper  party  either 
in  C.  C,  or  S.  C.  Selmied  v.  Keeney,  72-309,  '80. 

17407.  The  petitioners,  on  an  appeal,  ought 
to  be  entitled  as  the  "  plaintifTB"  and  the  re- 
monstrators  as  "  defendants."  Schmied  v.  £sen- 
ey,  72-309,  '80. 

17408.  Persons  appointed  by  commissioners 
to  view  part  of  a  state  road,  etc.,  reported  in  fa- 
vor of  a  change ;  at  same  time,  remonstrances 
against  change  were  presented  to  board  and  re- 
jected. Held;  appeal  would  lie  to  C.  C,  and  it 
might  be  prosecuted  by  persons  who  had  ap 
peared  before  the  board  and  objected  to  change. 
Hdd;  C.  C,  should  have  before  it  original  peti- 
tion and  report,  and  try  cause  as  a  court  of 
original  jurisdiction.  Beeler  r.  Hantaeh,  fi  Bit 
594  '41. 

l'7409*  By  appeal  frcon  an  order  of  coon^ 
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commiBsioners  opening  a  highway,  report  of 
viewers  and  reviewers,  and  Buid  order,  are  va- 
cated and  set  aside,  whenever  cause  is  tried  in 
C.C.  There  is  a  trial  de  nota.  l\irle^  y.  Oman, 
«8-114,  '79. 


Homicide.  See  Matulanghter  and  Mnrder. 


HOR8B  RAGING. 

17410.  Indletment  for  saffering  a  horse  to 
be  run  in  a  horse  race  along  a  public  highway. 
S^rmini  of  highway  need  not  be  stated.  Staie  v. 
Jrmtrong,  8-139,  '51 ;  Sate  v.  BurgeU,  1-479, 
'40 ;  Slate  v.  Sroim;  id.  532,  '49. 

17411.  An  indictment  charged  defendant 
with  Buffering  his  horse  to  be  run  in  a  horse 
race.  Evidence  showed  defendant  rode  in  a 
race  a  horse  owned  by  another.  Held;  evidence 
insufficient    iJoWv.  Staie,  52-216,  '75. 

17412.  An  Indictment  for  knowingly  suffer- 
ing a  horse  to  be  run  in  what  is  commonly  called 
a  fiotae  race,  along  a  public  highway.  Not  necea- 
saiy  to  prove  that  a  bet  or  wager  was  made,  or  a 
distance  to  be  run  agreed  upon,  or  that  judges 
were  appointed.  Evidence  that  race  was  run 
along  a  road  leading  from  one  specified  town  to 
another  in  the  country,  etc.,  is  sufficient,  prima 
faeWy  to  sustain  averment  that  road  in  question 
was  a  public  highway.  Walaon  v.  Stale,  S-123,  '51. 

17418.  AetlM  lor  premlnms*  Action  will 
lie  to  recover  a  sabscription  payable  to  a  cor- 
poration for  purpose  of  assisting  in  payment  of 
premiums  offered  for  trotting,  pacing  and  run- 
ning races.  Mullen  v.  Beech  Grhve  Dnviitg  Rirk, 
«4-202,  '78. 

17414.  Also,  to  recover  premiums  offered  for 
a  trotting  match.    Aloordv.  SmUh,  68-58,  78. 

1741^  Such  contracts  to  pay  premiums  are 
founded  on  a  valid  consideration.  Id. 

17416*  Such  oontracts  are  not  against  |»ib- 
lic  policy.  Id. 


HOME  FOR  rRIBNDLBSS  VtO- 

17417,  Act  of  Feb.  26,  '73  {v.  B.  S.  '81^  6243), 
providing  that,  in  cities  where  is  established  a 
nome  for  friendless  women,  incorporated  under 
state  law,  all  fines,  etc.,  collected  b^,  etc.,  for 
breach  of  any  ordinance  of  such  city  in  relation 
to  prostitution,  etc.,  and  gaming,  etc.,  shall  be 
paid  over  to,  etc.,  for  benefit  of  such  home,  is 
constitutional-  City  TncCpolis  v.  IntFpolis  Home 
for  Fi-iendless  Women,  50-215,  '75. 

17418.  Such  homo  Is  not  a  private  cor- 
poration, and  such  appropriation  is  not  for  a 
private  purpose.  Id, 


HOIJSB  OF  RBFVGB. 

17419.  Section  26  (2  R.  S.  '76,  549),  of  the 
act  establishing  a  honse  of  refuge,  by  which 
sales  of  certain  lands  are  authorized,  is  properly 
embraced  in  the  title,  and  is  constitutional.  JISa- 
Cmlin  V.  Stale,  44-151, 

17420.  Though  by  act  of  Mareh  8.  '67  (2  R. 
&*76, 543),  "to  establish  a  bouse  of  reiage,''etc., 
no  authority  to  receive  donations  of  monev  was 
expressly  j^ven  or  denied,  jet  the  act  of  '65,  2 


O.  &  H.,  660,  expressly  authorizing  such  dona- 
tions for  such  purposes,  was  not  in  this  respect 
repealed  by  act  of  '67.  A  written  promise  (o 
pay  mone;  conditioned  on  the  location  bein^  tt 
a  certain  plac^  was  not  against  public  policy. 
Slaie  V.  Mnaon,  58-197,  *7S. 

17421.  Repnlattoiu  fl$r.  CommiauoDen  of 
institution,  known  as  "  House  of  Refuge,"  may 
make  regulations,  approved  by  ^vemor,  govern- 
ing admissioD  of  ixiys  into  institution  as  to 
qualification  and  health.  Auumulk  r.  State,  4^ 
562,  "75. 

17422.  It  will  not  be  a  contempt  of  court 

for  superintendent  of  institution  to  lefuse  to  re- 
ceive a  criminal  on  order  of  a  court  without  a 
compliance  with  such  regulations.  Id. 

lf428.  Court  at  any  stage  of  crimiaal 
proceedings,  even  after  a  trial  and  verdict  of 
guilty,  can  arrest  same  on  part  of  prosecution, 
and  commit  accused,  if  under  age  of  sixteen 
years,  to  house  of  reftage.  Sitae  v.  Smiti,  5t- 
179,  77. 


mrSBANB  AND  WBFB. 

See  Married  Wmm;  DeteaU;  Dmtr. 

I.  Qenert^. 
II.  Ruiies  to  Aetion. 

III.  LiabUiiy  <^  Hatband. 

IV.  LiaMliiyt^  W^e. 

V.  Righu  and  Axper^  ^  Htitbtmd. 
VI.  and  B^pertg  qT  Wifis. 

VII.  Otminula  BOween. 
VIII.  Omveyanees  bj/ and  BettoeeH. 
IX.  Agency. 

X.  Sofviee  and  Appearanea. 
XI.  Eelaiee  by  Entxntm, 
XII.  WttnemtB. 

XIIL  iVmb^jpsd  Gbmintuiteafums. 

I.  GenenUIf . 

17484.  Domicile  of  wife  is  generally  de(er> 
mined  by  that  of  husband.  JenneaB  v.  Jmmmt 

24-365,  %5. 

17424a.  That  of  wife  and  children  follows 
that  of  husband  and  father.  MeCoUem  v.  Wi^ 
28-43,  '64. 

1 7425.  If  th^  have  finally  separated,  domi- 
cile of  latter  does  not  so  control  tnat  of  former 
as  to  confer  or  oust  jurisdiction  in  a  suit  fer 
divorce.    Jennet*  v.  Jennea,  mtpra. 

17426.  Residence  is  the  being  in  a  givcB 

5 lace  with  intention  of  making  it  one*s  home. 
fcCollem  V.  White,  supra. 

17427.  Assumpsit  against  husband  and  wife 
on  a  note  by  wife  dum  Mfo.  Plea  :  non  assump- 
sit, plaintiff  must  prove  marriage.  WaOatt  v. 
J(me$,  7  Bll  321,  '4i 

17428.  Defendant,  In  a  suit  for  slander  \ff 
husband  and  wife,  pleaded  general  issue  sbo 
several  pleas  in  justification.  Hdd;  marriage  of 
plaintiffs  admitted.  Ridceti  v.  Pauley,  6  Blf.  169. 
'42. 

17429.  In  civil  suits  except  for  criminal 
conversation,  cohabitation  and  reputation  are 
sufficient  evidence  of  marriage.  Saoen  v.  ra» 
IFtniMe,  41-43^ '72. 

17480*  In  a  suit  for  d«wer.  fZnmi^v.  Aia> 
tW  8  Blf.  234,  '46.  And  for  allwWT.  TnMt 
V.  TrimbU,  2-76,  '50. 

1 7481.  UnslHUid  and  wife  can  not  sem  in 
pleading.   TeapUtm  v.  Qary,  1  Blf.  486,  '18. 


Digitized  by 


Google 


HUSBAND  AND  WIFE  I,  II,  III. 


797 


1743S.  A  widower  Is  not  a  descendaat  of 
lis  wife.  Prather  v.  Praiher,  58-141,  '77. 

1743S>  A  husband,  upon  marrjing-a  female 
^aidiaQ,  need  not  file  his  consent  in  open 
-court,  as  in  marryinx  an  executrix  -or  adminis- 
tratriz.   Bardm  v.  Hellon,  50-319,  '75. 

174S4.  Adopted  children.  A  consent  on 
part  of  one  parent  that  other  may  adopt  a  child, 
-does  not  make  party  so  consenting  an  "adopt- 
ing" parent.    Bamhixel  v.  FerreO,  47-336,  '74. 

17485.  Duress.  Much  less  force  or  putting 
in  fear  by  a  husband  will  amount  to  coercion 
■which  will  avoid  deed  of  his  wife  than  would  be 
necessaiy  coming  from  a  stranger,  ^dwrdtm 
T.  HiiUe,  81-119,  >69. 

II.  Parties  to  Actions. 

17486.  Action  bj  wife  alone.  Under  see. 
-20  of  the  llqoor  law  of  '75.  an  action  may 
be  brought  by  wife  alone  witnout  joining  her 
hnsband.   JfWz  v.  iioOC,  57-269,  77. 

17487.  No  action  will  lie  !%aingt  husband 
and  wife  for  act  of  husband.  Shannon  t.  &wnoer, 
1  Blf.  526,  '22. 

17488.  If  tn  a  salt  by  the  state,  on  relation 
of  a  feme  sole,  relator's  subsequent  marriage  be 
aaggested  and  plaintiff  recover,  judgment  should 
be  for  state  on  relation  of  husband  and  wife. 
2V»n6fe  V.  StaU,  4  Bit.  42,  '35. 

17489.  In  proceedings,  m  ran  <m\j,  against 
property  of  a  wife,  to  which  hnsband  is  made  a 
party,  based  on  a  note  executed  by  both  husband 
and  wife,  a  verdict  of  amount  of  note  against 
husband  is  a  nalli^.  No  issue  could  he  formed 
between  him  and  plaintiff,  ifodion  t.  Dairia,  48- 
258,  '73. 

17440.  Husband,  in  such  proceedings,  is 
properly  joined  in  an  appeal.  Id. 

17441.  In  a  suit  for  seduction  of  plainUff's 
wif&  her  statements  are  not  competent  evidence 
lor  defendant.   Harrit  y.  ^q>el,  14'209,'60. 

17442.  Action  by  a  wife  alone,  regarding  her 
separate  estate.  At  the  very  close  of  com- 
plaint she  says  "that  she  is  a  married  woman, 
and  she  joins  ner  husband  as  a  party  plaintiff.'' 
He  did  not  join  in  complaint  Held;  he  was 
not  a  party.  Hdd;  finding  or  judgment  need 
not  say  anything  88  to  hnsbaiul.  Bmenv.  SbUe, 
88-643. '70. 

17448.  Where  husband  purchases  land  dur- 
ing marriage,  and  at  time  of  purchase  mortgages 
said  land  to  secure  consideration  thereof,  his 
wife  not  uniting,  she  is  not  a  necessary  party  to 
foreclosure  suit  in  husband's  life-time.  Fldeher 
V.  iWnwa,  82^97,  '70. 

17444.  Action  to  enforce  a  contract  for  con- 
veyance of  land  against  hnsband  and  wife  and 
their  vendee,  who  was  charged  with  notice  of 
idaintiff's  equity.  Heid;  a  recovery  by  plain- 
tiff did  not  annul  deed  of  husband  and  wile  to  a 
purchaser  with  notice,  but  transferred  legal  ti- 
tle from  him  to  holder  of  prior  equity,  and  that 
was  estopped  by  her  deed.  Farley  v.  Eller,  80- 
522,-68. 

17445.  Coverture  is  no  reason  why  real 
estate  belonging  to  a  married  woman,  should 
not  be  assessed  Tor  its  share  of  street  improve- 
ments. A  precept  may  issue  against  property 
of  a  marri«l  woman.  Wife  can  not  complain 
that  husband  is  not  joined  in  an  appeal  taken 
by  her.    BaU  v.  Balfe,  41-221,  '72. 

17446.  In  eqoin,  where  subject-matter  of  a 
hill  against  htuband  and  wife  relate  to  inherit- 


ance of  wife,  a  decree  against  both,  upon  answer 
of  husband,  is  erroneous.  Work  v.  Doyle,  8- 
436,  '52.   Cf.  ComUy  v.  Hendrxk»,  8  Blf.  189,  '46. 

17447.  It  is  error  to  render  a  decree  by  de- 
fault, in  such  case,  against  wife.  Work  v.  DoyU, 
tvpra. 

17448.  In  a  suit  against  husband  and  wife 
for  a  debt  due  by  wife,  dum  sola,  plaintiff  can 
not  prove  admissions  made  by  wife  during  cov- 
erture, respecting  debt.  Brown  v.  Lastelle,  6  Blf. 
147,  '40.  But,  if,  pending  suit,  husband  die, 
and  it  proceed  against  wife  alone,  such  admis- 
sions are  evidence  against  her.  LtmeUer.  Brawn, 
8  Blf.  221,  '46. 

17449.  In  an  action  against  a  physician,  for 
malpractice,  complaint  snowed  that  plaintiff 
was  a  married  woman,  and  that  her  husband 
had  not  l>een  joined,  for  reason  that  he  had 
abandoned  her.  Held;  complaint  subject  to 
demurrer,  for  defect  of  parties-plaintifi,  under 
sec.  8  of  practice  act ;  but  otherwise,  under  sec 
6  of  "act  concerning  married  women."  (Acts  '79, 
160.)  Held;  evidence  of  alleged  abandonment 
by  husband,  incompetent.  Bamdl  v.  Leonard, 
66-422,  '79. 

17460.  While  a  feme  tcU  occupied  certain 
premises,  she  married,  and  afterward,  with  her 
husband,  continued  occupation.  Hdd;  (1)  for 
time  she  occupied  as  feme  toU  suit  would  neces- 
sarily be  brought  against  her  and  her  husband ; 
but  unless  it  were  uiown  that  he  received  prop- 
erty at  her  marriage  or  afterward,  judgment 
would  be  levied  of  ner  separate  property;  (2) 
that  for  the  time  husband  and  wife  occupied 
premises,  suit  and  judgment,  prima  /aeU,  shoald 
be  against  husband  alone.  2b6ui  v.  Cbftnery, 
18-65,  '59. 

17451.  Mlf(]olnder.  Where  suit  and  judg- 
ment, in  such  case,  were  against  husband  and 
wife  jointly,  there  is  a  misjoinder,  both  ol 
causes  of  action  and  parties.  Id. 

17452.  Conplalntby  hnsband  and  wife  need 
not  show  in  what  respect  wife -has  moitoriona 
cause  of  action ;  perhaps,  at  common  law,  must  be 
shown.    Langdon  v.  BxUlock,  8-341,  '66. 

17458.  An  action  is  properly  brought  by 
husband  and  wife  to  recover  purchase-money  of 
land  sold  by  wife.  Bd.  Oom'a  Henry  Go.  v.  Slat- 
ter.  62-171,  '76. 

1 7 464.  If  husband  and  wife  sue  for  a  ha  ttery  or 
slander  of  wife,  or  in  trover,  for  a  conversion  of 
wife's  good^  l>efore  marriage,  declaration  must 
conclude  to  damage  of  both  plaintUb.  Cbfits  v. 
Boiom,  8  Blf.  26£  '46;  l%rogmortm  t.  DcoA,  S 
Bit  383,  '34. 

UI.  LhibUitj  of  Hnsband. 

17456.  Action  aralnst  hnsband  and  wife 
l!»r  slander  uttered  by  wife.  If  he  lives  until 
rendition  of  jadgment,  judgment  will  be  jointly 
against  them,  to  be  first  levied  on  land  of  wife. 
If  he  die,  wife  is  liable  alone.  Svnman  v.  Brewin, 
52-140,  '75.  Cf.  Beane^  v.  Hypr^  88-498, 
'72. 

17456.  The  principle  of  common  law,  by 
which  husband  was  entitled  to  receive  proper^ 
of  wife  to  aid  him  in  paying  her  debts  contracted 
before  coverture  and  in  supporting  her  during 
its  existence,  does  not  apply  in  a  case  by  wife 
against  husband.  Dearmond  v.  Deormond,  lv-191, 
'68. 

17467*  If  hnsband  and  wife  join  in  a  war- 
ranty deed,  of  mi  estate  descended  to  her  fram 
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a  former  huftbsnd,  he  alone  is  liable  on  a  breach 
of  covenants.    Griner  v.  Builtr,  61-362,  78. 

17458*  Cmarried.  There  was  a  debt  of  record 
existinff  against  wife  at  marriage,  being  consider* 
ation  oT  a  piece  of  land  in  posHCseion  oT  wife,  and 
enjoyed  by  husband  jointly  with  her.  Thisdebt 
husband  paid  by  sellins  to  creditor  another 
piece  of  land  of  wife.  The  sale  was  with  con- 
sent of  wife,  and  was  evidenced  by  a  written 
inatrament  executed  by  husband.  Wife  died 
before  making  a  deed.  Her  heirs  refused  to 
mahe  a  deed.  The  creditor  sued  husband.  Held; 
he  was  entitled  to  his  election,  either  to  treat  it 
as  a  claim  against  husband,  leaving  him  to  go 
bach  upon  estate  of  wife  descended  to  heirs,  or 
to  thus  resort,  himself,  to  that  estate.  Ormi^OTd 
T.  Verrv,  18-427, 

17469.  GMtsofwife*  A  filed  before  a  jnatice 
an  affidavit  for  surety  of  the  peace  against  B, 
who  was  reeogoized  to  appear  before  C.  P.  C.  In 
latter,  on  cause  being  called,  A  failed  to  ap- 

Kar;  whereupon  record  reciting  that,  "said  A 
ing  married  and  the  wife  o\  CJ*  jud^ent 
was  rendered  against  C  for  costs.  aeH;  this  was 
wrong.  BoOe  v.  Stale  14-376,  '60. 

17l«0.  W1ISd*b  debts,  where  the  marriage 
was  contracted  prior  to  taking  effect  of  statute  of 
'62,  is  determined  by  common  law,  to  wit :  he 
was  liable  during  coverture  for  her  debts,  cre- 
ated dum  tota.  Such  liability  ceased  when  the 
coverture  ceased,  thoagh  he  received  from  her 
the  very  property  for  which  debt  was  contracted. 
Hetriek  v.  Hetriei,  1^-44,  '59. 

17461.  If  the  marriage  was  contracted  after 
statute  of  *S2,  he  would  be  liable  to  the  amount 
of  property  received  from  her,  thoagh  by  gift 
or  with  her  consent.  Id. 

17462.  The  hnstuind  Is  liable  for  torts  and 
frmndsof  his  wifb  committed  during  coverture. 
If  committed  in  his  company,  or  by  his  order, 
he  alone  is  liable.  If  not,  they  are  jointly  lia- 
ble, and  the  wife  must  be  joined  in  the  suit. 
BaU  V.  BennetL  21-427,  '63. 

17468.  Emeaee.  In  snch  snlt  a^inst 
husband  and  wife  jointly,  threats  of  wife,  if 
relevant  are  competent  evidence,  and  do  not 
fall  within  rule  that  excludes  admissions  of 
wife  aninst  her  husband.  Id. 

17404.  A  threat  to  commit  a  tortious  act, 
made  before  commission  of  soch  act,  is  not  in 
nature  of  an  admission  or  a  declaration,  bat  it  is 
a  fact.  Id. 

1 7465.  If  one  loan  to.  or  deposit  money 
with,  a  married  woman,  husband  is  not  liable 
nnless  de[K>8it  be  made  at  his  request,  or  that 
she  was  acting  as  his  agent.  Oiloert  v.  Plant, 
18-308.  '62. 

17466.  Necessaries.  Separatim.  A  board- 
ed wife  of  B,  under  a  contract  made  with  wife. 
He  knew  of  no  separation  between  B  and  his 
wife,  nor  did  he  have  any  contract  with  B.  B 
resided  in  distant  part  of  state,  and  never  au- 
thorized A  to  board  his  wife.  She  did  not  need 
any  home  or  board  or  necessaries  as  he  had  her 
provided  with  snch.  Hdd;  all  persons  supply- 
ing food  and  other  necessaries  to  a  married 
woman  living  separate  from  her  husband,  fdve 
credit  at  their  peril.  If  wife  elope,  huabaira  is 
not  chargable  even  for  necessarleB.  WnBaee  v. 
mis,  42-582,  73. 

17467.  A  creditor's  knowledge  of  wife's  de- 
parture when  she  elopes,  will  protect  him 
aipiinst  such  liability.   Also,  when  fact  of  her 


departure  became  notorious.    Vcmvjen  v.  Bok, 

7-222,  '56. 

1 7468.  '  If  a  wife,  while  separated  from  her 
husband,  has  means  of  support,  whether  fur- 
nished by  husband  or  arising  from  her  separate' 
estate,  husband,  though  separation  may  have 
taken  place  on  accoant  of  nis  misconduct,  can 
only  be  held  liable,  while  she  has  such  means, 
for  necessaries  furnished  to  her  npon  his  express 
promise  to  pay.  But  if  separation  was  pro- 
duced by  his  misconduct,  and  she  had  no  means 
of  fiupport  till  some  time  after  separation,  he 
woulabe  liable  for  necessaries  furnished  to  her 
tnterm.  Litim  v.  Bnmi,  26-489,  >66.  CL  S7- 
349. 

17469.  Proof.  Defendantwassued  for  goods 
and  merchandise  alleged  to  have  been  soUl  to  hiia. 
Hdd;  under  the  general  denial,  defendant  could 
prove  that  goods  were  sold  to  his  wife  not  as  his 
agent  under  such  circumstances  as  not  to  make 
him  liable.    Dayy.  WalmJ^,  M-145,  70. 

17470.  Husband's  llablUtf  for  eontraetseT 
wife.  Where  wife  engages  m  business,  with 
knowledge  and  consent  of  husband,  businen  i» 
regarded  as  that  of  husband,  wife  as  his  agents 
and  he  is  bound  for  performance  of  contraete 
which  she  may  make,  relating  to  such  busiDess. 
Jeniuu  T.  iTmn,  87-349,  71. 

17471.  Where  wife  incnrs  indebtednesB,  and 
credit  is  given  to  her  exclusively,  and  where, 
therefore,  there  can  be  no  presumption  that  she 
was  acting  as  agent  of  husband  merely,  husband 
is  not  liable.  Id. 

17472.  NeeessitlraftirBlshed  wife.  Abaa* 
donaent.  If  a  wife  abandoned  her  husband 
without  cause  and  lived  apart  fran  him,  with- 
out any  means  of  support,  and  husband  famish- 
ed none,  and  a  third  penon,  with  notice  of 
abandonment,  furnished  her  neccasaiy  sapport 
during  such  separation,  husband  is  not  liable  for 
such  support,  though  she  afterward  returned  to 
him  and  ne  receiv^  and  lived  with  her  as  his- 
wife.    OvMon  v.  Rentage,  46-73, 73. 

17478.  AwMlB  ts  l&ble  for  her  debts CM- 
traoted  dvm  sola.  Husband,  though  not  liable, 
as  at  common  law,  is  liable  to  extent  of  value  of 

Property  received  from  his  irife.  Store  T.  IlqArf 
6-345,74. 

17474.  Parties.  In  an  action  against  bus* 
band  on  such  contracts  wife  should  be  joined. 
Id. 

17476.  A  husband  ts  not  a«coiiHtable  to 

county  commissioners  for  kemlng  his  wlfo  asa 
panper.  Bd.  Cbm's^Shmtaer&ind  Co.  v.  HOdebmd, 
i-6fe,  '49. 

17476*  Koreven  when  husband  had  prom- 
ised to  pay  for  same.  Bd.  Com't  Noble  Co.  v. 
SekmoU,  51-416,  '75. 

17477*  Hnsband,  though  separated  from  hi» 
wife,  is  liable  for  value  of  goods  purchased  by 
her  on  his  credit,  when  he  has  anthoriied  her 
to  make  such  parchases.  MiekeUierry  r.  Baneg, 
68-523.  '77. 

17478*  A  husband  is  liable  on  warranty  in  a 
deed  executed  by  bis  wife  to  her  separate  realty, 
in  which  hejoined.   Bbtir  v.  Allen,  65-409,  76. 

17479.  Wife's  debt.  A  hnsband  is  not  lia- 
ble for  anv  money  loaned  on  credit  of  wife. 
Skeehan  v.'Oorfy,  68-a0&,  77;  Memen  v.  Mwi- 
mm,  68-138,  '76. 

17480.  when  a  contract  is  made  with  a  wife 
and  she  acts  as  if  dealing  for  henelf  alone  and 
not  for  any  one  else,  and  her  hnsband  is  not 
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mentioned  or  in  any  way  alluded  to,  no  subse- 
quent assent  or  ratification  on  his  part  can  bind 
him  as  principal.    Meinen     JUunson,  mpm. 

17481.  Torts  of  wife.  Modem  statutes,  en- 
larging rights  of  married  women  in  respect  to 
propeitj,  do  not  release  husband  from  his  com- 
mon law  Uabilitv  for  torts  of  bis  vito,  other 
than  those  committad  by  her  in  management  of 
her  separata  property.  Ckoen  v.  Porter,  66-19^ 
79. 

17482.  In  action  of  replevin,  husband  is  lia- 
ble for  unlawful  detention  b^v  his  wife,  of  goods 
of  another,  under  claim  of  title.  Id, 

17488.  Husband  is  not  liable  by  implica- 
Uon  for  fees  of  attorney  of  his  wife  in  a  pro* 
ceedingB  for  a  divorce  which  had  been  dismiased. 
MeG^^h  T.  Sobinaon,  2-630,  '51. 

IT.  LUbUtty  of  Wife. 
See  Married  fTomen,  II,  VL 

1 7484.  When  lands  of  a  wife  are  sold  at  a 

Jadieial  sale,  purchaser,  under  act  of  '61  pro- 
viding for  red^ption  of  realty,  may  obtain  a 
judgment  against  wife,  but  not  husband,  for 
rents  and  profits  during  yrar  of  redemption, 
though  both  may  have  occupied  the  same.  Clem- 
«H»  V.  BotniMm,  54-599,  76. 

17486.  A  Joint  Jndcrment  may  be  rendered 
for  posseeeion  and  a  separate  judgment  against 
wife  for  rents.  Id. 

17486.  Improvementsmade  bybasbaadon 
talis  of  his  wife,  as  erection  of  buildings,  etc., 
at  his  expense,  will  be  presamed  to  have  been 
intended  lor  her  ttenefit,  and  he  can  not  recover  for 
monev  so  expended.  Lane  v.  Tt^fcn-,  40-496,  72. 

17487.  Frand.  Where  land  is  purchased  by 
a  hnsband,  consideration  therefor  oeing  a  note 
taken  on  false  representations  of  solvency  of 
maker,  and  he  causes  conveyance  to  be  made  to 
his  wif^  who  pays  no  consideration  whatever, 
thoiigh  she  is  not  a  party  in  an^  manner  to 
frand  oi  lier  husband,  wife  is  affected  by  all 
equities  which  vendor  might  enforce  against 
hnriiand,  and  both  husband  and  wife  will  be 
compeUed  to  reconvey.  MendenJwU  v.  Treadway, 
44-131,  73.  (Upperd  v.  Edwardt,  89-165,  72 ; 
explained.K  4™*"*^  ^-  50-213,  '75. 

17488.  Under  redemption  act  of  '61,  where  a 
wife  is  judgment-debtor,  and  not  husband,  only 
former  is  liable  for  rents.  Qmadt  v.  Bemnaon, 
64-599,  '76. 

17489.  Ketorn  of  pnrehase-money.  Ifdar- 
iir  a  second  marriage,  a  widow  and  her  sec- 
ond husband  contract  to  sell  land  derived 
through  her  first  husband,  and  receive  money 
tfaerebr,  both  will  be  liable  to  purchaser  for  re- 
tQm  of  such  pnrchaBe-money.  Jadaon  v.  J&uA, 
27-316,  '66. 

T.  Klghte  aad  Property  of  Husband. 

17490*  Wife's  personalty.  At  common  law 
wife's  personalty  belonged  to  husband.  lAehien- 
htroer  v.  Oraham,  50-288,  '76. 

T7491.  A  removal  of  husband  and  wife  to 
this  state  does  not  divest  title  of  husband  there- 
to. Id. 

1749S.  A  noto  vade  payable  U>  husband 
and  irifB,  on  a  loan  of  money  by  husband,  is,  in 
legal  effect,  payable  to  husband,  and  right  to 
Hue  on  it  survivea  to  him.  Leeds  v.  OnmbaJcer, 
18-623,  '59. 

17498.  Hote  payable  to  Jointly.  Notes,  re- 


ceived in  parent  of  purchase-money  of  real 
estate  belonging  to  wife,  and  ^yable  jointly  to> 
husband  and  wue^  are  choses  in  action,  and  sur- 
viving joint  payee  takes  them  by  survivorship. 
Abtlare  v.  StaU,  58-64,  '76. 

17494*  Mon^  or  personal  proper^  received 
by  husband  on  sale  of  wife's  land,  rests  abso- 
lutdjy  in  him.    Mahotut/  v.  Blond,  14-176,  '60. 

17496*  Property  purchased  with  income  of 
her  separate  real  estate,  is  her  sole  property.  Ire- 
land v.  Webber,  S7-266,  '66;  Joluum  r,  Jewtyni. 
21-115,  '63. 

17496.  At  common  law,  a  husband  became- 
entitled,  by  marriage,  to  an  estate  in  lands  of 
his  wife,  during  their  joint  lives;  such  estate- 
was  absolute,  and  was  subject  to  sale  by  him  on 
an  execution  acninst  him.  Montgomery  v.  Tate.. 
12-615,  '59:  Bviueifkid  v.  BeaU,  S-SOS,  '61; 
JwuHon  B.  Co.  V.  BarriM.  9-184,  '57. 

17497.  Statute  of '88  did  not  change  law 
in  this  respect.    Montgomery  v.  Utte,  supra. 

17498.  T>eath  of  husband,  leaving  wife  sur- 
viving, would,  ii  teem,  terminate  such  an  estate- 
conveyed  by  a  sheriff;  but  deed  would  be  good 
for  whatever  interest  hnsband  had.  Id. 

17499.  If  wife,  though  a  minor,  join  in  con* 
veyance  of  land  in  fee,  deed  is  efi*ectual  to  pa8» 
husband's  estate;  and  right  to  poneesion  and 
profits  will  be  in  the  vendee.  JmeHim  B.C0.Y, 
Harris,  9-184,  '67. 

17600.  Chap.  6  of  acts  of  '47  doee  not  im* 
pair  said  husband's  rights;  it  simply  protects  it 
from  sale  on  exeration  for  his  debts ;  such  ia  its- 
literal  import,  and  its  operation  should  not  b» 
enlaiged  by  construction.  Id. 

17501.  It  was  not  in  power  of  l^slatur» 
to  deprive  husband — for  purpose  contemplated 
by  act  of  '52  (1  R  8.  c.  62)— of  his  right 
to  such  life  estate,  nor  of  his  right  to  convey  it. 
Id. 

17602*  Profits  of  bnalness  of  a  wife,  or  of 
her  trade,  belong  to  her  hnsband,  for  tiiey  are- 
as much  earnings  of  wife  as  any  other  income 
produced  by  her  labor  or  skill.  JenJata  v.  Fft'nn,. 
87-349,  71. 

17508.  Hnsband  as  heir  of  wife.  Derise* 
Right  of  creditor.  On  death  of  a  wife,  one- 
third  of  her  realty  vests  in  her  husband  in  fee, 
without  regard  to  any  will  which  she  may  have- 
made,  but  subject  to  its  proportion  of  her  debts- 
contracted  before  marriage.  O'ilamT.  iStene,  48- 
417,  '74. 

17508a.  One-third  of  both  realty  and  person- 
alty descends  to  husband.  Ifoble  v.  Noble,  19- 
431,  '62.  Cf.  Kinnamm  v.  Pi/te,  44-275,  '73. 

17504.  Right  of  Judgment-creditor.  The 
moment  descent  was  cast,  a  judgment  against 
such  husband  became  a  lien  on  same,  and  such 
lien  can  not  l>e  divested  by  any  act  of  his,  in 
electing  to  abide  by  her  will.  vHara  v.  Sioaey. 
tntpra.   Cf.  1-259. 

17506.  Ihitr  to  IhaUy  and  creditors.  Th» 
highest  obligation  of  a  husband  is  to  provide  for 
support,  maintenance  and  education  of  his  fam- 
ily, and  after  this  he  should  give  his  best  exer- 
tions of  mind  and  body  for  payment  of  his  debts. 
But  there  is  no  legal  remedies  by  which  tbis- 
moral  obligation  may  be  enforced.  Coojpcr  v. 
Ham,  49-^  75. 

17606.  Interest  of  hnsbaHd  lnwlffR*s  es- 

tate.  To  constitute  a  valid  pit  of  interest  of  a 
husband  in  wife's  property^  to  her  children,  he 
must  deliver,  or  assign  his  interest  in  such  prop- 
erty, to  anch  children,  or  make  some  declaratioiL 
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■or  promise  to  that  effect,  which  he  can  not  af- 
terwards revoke.  Daubeiime^  v.  Biggs,  71-255, 
*80. 

17507.  Where  both  lire  as eommoBlkinllr, 
-on  land  of  wife,  no  implied  agreement  that  hus^ 
band  is  tenant  of  wife.  Stout  v.  Perry,  70-501, 
'80. 

17508.  Persona]  property,  and  money 
•owned  and  pottsessed  hj  wife,  in  '44,  when  de- 
livered to  her  husband,  became  his  own  abso- 
lute  property,  and  a  promise  made  by  him  to 
pay  same  with  interest  to  daughter  of  wife,  was 
nudum  poefum,  and  could  not  be  enforced  against 
iiim  or  his  estate.   BucJutnan\.  Lee,  69-117, 79. 

17500.  See.  6,  act  '58  (1  R.  a  76,  p,  412), 
changing  such  principle,  did  not  impair  vested 
right  of  liusband  in  sucli  property  or:r.oney.  Id. 

17510.  If  a  widow,  hnving  an  estate  in  dowry, 
marry,  her  husband,  and  those  claiming  under 
her,  have  a  right  to  enjoyment  of  premises  dur- 
ing existence  of  marriage.  But  if,  after  such 
marriage,  wife  be  divorced,  a  vinetUo  matramnii, 
•estate  is  thereby  restored  to  her.  Doe  v.  Rwn, 
6  BIf.  309,  '40. 

17511.  A  husband,  holding  lands  in  tmst 
for  his  wife,  can  not,  after  her  death,  make  a 
valid  sale  thereof;  and  a  decree  against  him  to 
•enforce  it  is  erroneons.  Fulton  v,  Car^,  10-670, 
'58. 

17518*  A  being  seized  of  undivided  three- 
fourths,  and  his  wife  ol  undivided  one-fourth, 
«f  a  tract  of  land,  they  conveyed  it  to  B.  Tbe 
latter  gave  his  notes  for  purchase-money,  paya- 
ble to  A,  and  a  mortgage  to  A  to  secure  pay- 
ment. B  also  executed  a  bond,  whereby  he 
bound  himself  to  re-convey  land  to  A,  if  he 
failed  to  make  first  payment,  A  having  right,  in 
«ase  of  such  failure,  to  cancel  contract  and  take 
back  land  to  himself.  B  having  failed  to  make 
first  payment,  and  became  a  bankrupt,  A  filed  a 
bill  against  his  assignee  in  bankruptcy,  etc., 
setting  up  contract  and  praying  for  a  re-convey- 
ance of  land  ;  and  court  rendered  a  decree  that 
assignee  should  convey  land  to  A,  which  he  did. 
HeU  i;  upon  failure  to  make  first  payment,  prop- 
■erty,  by  virtue  of  bond,  vested  in  equity  in  A, 
and  not  in  A  and  his  wife,  according  to  their 
•original  interests  therein.  &teakmm  t.  S^Mok' 
nan.  4-420, '53. 

17518*  Notes  given  to  husband  for  puichase* 
money  of  land  of  wife,  and  secured  by  mortgage 
to  him,  become  property  of  husband,  and  when 
be  dies  they  pass  to  his  administrator,  though 
it  was  intention  of  wife  that  proceeds  of  land 
should  be  appropriated  in  a  certain  way  for 
benefit  of  hetfielf  and  her  children.  TalooU  v. 
Dennis,  1-471,  '49. 

17514>  In  anch  case,  an  entry  of  satisfaction, 
by  administrator  of  deceased  husband,  of  decree 
-ot  foreclosure  of  mortgage,  in  consideration  that 
mortgagor  would  convey  land  to  wife,  is  a  fraud- 
ulent violation  of  administrator's  duty,  and 
mortgagor  and  his  grantees  are  parties  to  it,  and 
it  is  void  as  to  those  who  have  an  interest  in  due 
administration  of  estate.  Id, 

1 7515.  Administrator  can  complain  of  such 
fraud,  and,  by  bill,  have  such  entry  of  satisfac- 
tion set  aside ;  and  non-joinder  of  representa- 
tives of  former  administrator  is  not  a  fatal  ob- 
jection on  the  hearing,  or  in  error,  in  8.  (X  Id. 
Cf.  21-471. 

17516.  The  statute  of  '38,  on  subject  of  de- 
scents, gives  to  husband  real  property  in  fee,  in 
«ame  portions,  and  ondw  aame  ciroumstanoea, 


that  it  would  have  gone  to  widow  had  he  best 
decedent  and  she  survivor;  13th  sec.  chap.  29, 
made  no  enlargement  of  husband's  common  Uv 
right  to  residne.  CknnuMAaat  t.  Doe,  1-H 
(VI  a  a  '81,  2489-90.) 

TI.  Bights  and  Property  of  Wife. 

Hee  Married  Women  V, 

17517.  Since  '53,  real  estate  of  wife  and  in 
income,  and  only  such  personal  estate,  beloi^ 
ing  to  her  at  time  of  marriage,  and  acquired  '*  vj 
descent,  devise  or  gift,"diaU  be  her  separate  rom 
estate.  Ahdtire  v.  .State,  68-64.  '76.  CL  }!Mt  v. 
AoWe,  10-431,  '62;  Oummingt  v.  ^»om  21-331, 
63;  Clawam-v.  Clawmm,  25-229,  '65;  Jalaui. 
Ftinn,  87-349,  '71  i  FUmer  v.  Weiwwr,  W-SHfl^ 
BeUom  v.  BMemkal,  81-117,  '69.  (k  B.  &  'gl, 
6117.) 

17518.  Tmsteefor  wife.  Ahasbs»d,wlM 
comes  into  possession  of  money  held  by  his  aiiit 
in  trust,  whetiio'  as  her  administrator,  or  otbo^ 
wise,  is  held  as  a  tmstee,  and  may  becompdM, 
in  chancery,  to  account.  Keiiter  v.  Sawe,  %-W^ 
'51. 

17519.  An  administrator  is  a  trustee  for  a 
person  entitled  to  a  distribntive  share  of  estate; 
and  trust,  in  such  case,  is  exclusively  wilhia 
jurisdiction  of  a  court  of  chancery.  Id. 

17620.  If  husband  of  an  administratrix  ad 
in  administration  of  estate  as  he  may  do^attnt 
is  raised  in  him.  Id. 

17621.  A/eiacmfe,  belag  payee  of  a  Mte, 
married  prior  to  statute  of  'o3  (Acts,  p.f>~-) 
Hdd;  husband  acquired  a  propertyin  nole,uiii 
he,  alone,  could  pass  it  by  indorsement;  and  be 
could  sue  upon  it  without  joining  his  wife.  Etk- 
land  V.  Moody,  12-170,  '59;  Etmu  v.  SeBttl,%- 
645,  '52 :  CbnAw  v.  Oniiey,  18-259,  '59. 

17528.  Wife's  signatnre  to  note  is  nwie  nt- 
pinsage  in  connection  withherbosband'a  Aw 
V.  Sea-ei^.awpra. 

17528.  A  note  made  in  '54  payable  to  t^w 
covert  in  consideration  of  a  loan  of  mon^  be- 
longing to  her  prior  to  her  marriage  and  retained 
as  her  separate  property  subsequent  to  hermir 
riage,  can  not  be  set-off  by  husband  in  tction 
against  him  on  a  debtowing  by  him.  JfeOn^*- 
Mtrnkmitest  8-618,  '66. 

17524.  Bcsnltlii^  tmato.  Wbete,  by  u 
agreement,  husband  invests  his  wife's  moDc;  in 
land  for  her  and  her  son's  use,  or  is  to  letnn 
money  to  her.  Held  ;  in  first  alternative,  there  ii 
a  resulting  trust  in  wife's  favor,  in  meo»d,  then 
is  money  had  and  received  to  her  use.  Bavi. 
Besor,  0-347,  '57. 

17625.  Rlgrhtsofwlfelneaaltyorrcdwr 
tiOB.  A  had  recovered  a  jnogment  for  lU^ 
closure  of  a  mortgage  against  B  and  wife,  W 
$986,  and  afterward  two  other  judgments  amount- 
ing to  $1,014  were  recovered  by  other  putie 
against  B  and  C,  as  partners.  ExecQtions  nm 
all  judgments  were  placed  in  hands  of  f^*^^ 
who  levied  them  upon  mortgaged  premiset)*" 
having  duly  advertised  premises,  sold  sameto 
A,  upon  the  decree  for  ^105.  who  refined  to 
pay  purchase-moner,  a  deed  oaviog  Jf* 
dered.  Motion,  under  sec.  476  of  code,  fo' 
ment  againat  A,  for  amount  of  bis  bid,  sw 
damagra  thereon.  Answer :  premises 
separate  property  of  B  and  wife,  and  that  deta 
for  which  other  judgments  were  recovered  ««• 
co-partnership  debts  of  B  and  C,  and  *i>^^ 
co-partnm  had  snfficlent  partoMship  pnpMv 


Digitized  by 


Google 


HUSBAND  AND  WIFE  VI. 


801 


'-laeounty  oatof  which  tomakeuid  jadgmente  ; 
-that  defendant  bad  tendered  to  sheriff  costs  due 
■on  order  of  sale,  and  his,  defendant's^  receipt  for 
amount  dae  to  him  as  plaintiff  In  said  decree  of 
foreclosure,  and  also  receipt  of  B  for  residue. 
Hdd;  executions  against  B  and  C  might  law- 
fully be  levied  upon  property  of  either,  and  re- 
-ceipt  of  B  was  not  a  good  tender  to  sheriff,  as 
overplus  is  due  to  bim.  Held;  premises  having 
been  sold  upon  foreclosure  of  a  mortgage,  in  ez- 
■ecntion  of  which  A's  wife  had  joined^  her  inter- 
-  est  in  land  was  gone,  and  snrplua  arising  from 
sale  belonged  to  A,  and  was  applicable  to  pay- 
ment of  his  debts.   Dean  v.  PhiUips,  17-406,  '61. 

17626.  For  a  tort  committed  on  a  wife, 
there  are  two  remedies:  1,  by  husband,  for  loss 
of  services,  expenses,  etc.;  2,  by  husband  and 
wife,  for  injury  to  person,  tlogtn  v.  Smiik,  17- 
S23,  '61 ;  Imm  v.  MomMm,  14-596,  '60. 

176S7.  Tiie  personal  property  of  wife, 
which  came  to  her  after  marriage,  by  descent, 
devise,  or  ^ft,  becomes  property  of  husband, 
only  after  it  has  been  reduced  to  possession  by 
him,  by  such  acts  as  indicated  an  intention  to 
divest  his  wife's  title  and  make  it  his  own. 
Sbsnd^ord  v.  Demi,  21-104,  '63. 

17628.  Otherwise,  as  to  such  proper^  which 
-she  had  in  possession,  in'  her  own  ri^t,  at  time 
of  marriage.  Id. 

17629*  Where  wife  had  monev,  or  choses  in 
action,  at  time  of  marriage,  whicn  husband  can 
reduce  to  possession,  witiiout  aid  of  chancery, 
a  promise  of  his,  upon  so  reducing  them  to 
possession,  to  hold  them  in  trust  for  his  wife, 
IB  without  consideration,  and  void.  JftUer  t. 
Blaekbum,  11-62,  '59. 

17680.  An  investment  in  real  estate,  of 
wife's  legacy,  made  by  husband,  he  taking  deed 
in  his  own  name,  and  his  suraeqaent  dUposi- 
tioD  of  same  by  will,  operates  as  a  requisite  re- 
duction to  possession.  Id. 

17681.  Where  husband  doee  not  reduce  such 
proi>erty  to  possession^  but  permits  his  wife  to 
retain  it  and  invest  it  in  real  estate,  in  her  own 
name,  it  is  placed  beyond  his  reach,  without  aid 
of  chanoeiT,  and  remains  wife's  property  nnre- 
doced.  la. 

17682.  Where  the  wife  had  property  (real 
or  personal)  before  marriage,  which  she  turned 
into  cash  during  marriage,  and  invested  It  in 
land,  in  her  own  name.  Htid;  such  land  could 
not  be  subjected  to  payment  of  her  husband's 
debts.  ToUen  v.  ifcJUantw,  6-i07,  '64.  See  ex- 
planation, 14-62,  '67. 

17688.  Courts  of  equity  will  protect  such 
property  of  wife,  both  against  husband  and  his 
creditors.  Id. 

17684*  Such  protection  was  afforded,  also, 
before  passage  of  sec  6,  p.  4-5,  Acts  '47.  Id. 

17686.  It  was  agreed  that  husband  should 
invest  his  wife's  money  in  land,  for  use  of  her 
and  her  son,  or  return  it  to  her.  Held;  upon 
such  investment  a  resulting  trust  would  be  cre- 
ated in  land  in  favor  of  wife,  and  if  not  so  in- 
Tested,  it  would  be  mon^  had  and  received  to 
her  use.  Beaor  v.  Reaor,  9-347,  '57.  See  expla- 
nation, 14-62,  '67.  Cf.  48-561;  84-356;  26-319. 

1 7586.  And  same  would  be  true  if  such  agree- 
ment were  by  parol.  It  would  not  be  within 
statute  of  frauds.  Id. 

17587.  Presumption  is  that' such  money  re- 
■duced  to  possession  during  marriage,  becomes 
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his;  but  such  presumption  is  rebuttable,  and 
husband  may  treat  such  money  bo  as  to  charge 
himself  and  his  heirs,  as  trustees  of  wife.  Id. 

17688.  But  this  applies  only  where  such 
money  is  proceeds  of  wife's  real  estate.  Miller 
V.  Blaekbmn,  14-62,  '59. 

17689.  Where  a  husband  sold  his  wife's  land 
for  his  own  benefit,  agreeing  to  purchase  other 
other  land  of  equal  value,  which  he  afterward 
did,  paying  for  same  at  time,  and  causii^  con- 
veyance to  be  made  to  her  some  time  afterward. 
Held;  land  thug  purehased  would  not  be  sub- 
ject, in  equity,  to  husband's  debts  contracted  be- 
tween time  of  such  payment  and  date  of  execu- 
tion of  convOTvnce.  Baradt  y.  Qoinga,  8  Bll 
284,  '46. 

17640.  Interest  in  land  of  bngband.  A  di- 
vorced wife  has  none.  BiUan  v.  HerekldtrtUk, 
28-71,  '64;  Chenowith  v.  Chetumtk,  14-2, '59; 
WhibieU  v.  MHU,  6-229,  '55.  Because  she  is  not 
his  widow.    WhUaell  v.  MUb,  supra. 

17641.  Separate  estate  of  wife.  In  hng- 
tund's  name.  Right  of  creditor.  Suit  by  a 
wife  against  her  husband,  alleging  that  certain 
lands  described  in  complaint  had  been  bouj^ht 
with  herseparate  property  ;  that  she  did  not  in- 
tend to  give  said  lands  to  her  husband,  but  that 
being  ignorant  of  proper  way  to  secnre  title  to 
herself,  she  had  suffered  conveyance  to  he  made 
to  her  husband,  upon  his  representation  that 
such  a  conveyance  seen  red  lands  to  her,  and  that 
he  could  not  convey  any  interest  therein  with- 
out her  consent,  etc.  A,  who  was  a  judgment- 
creditor  of  husband,  was  made  a  defendant, 
upon  his  own  petition,  and  his  demurrer  to 
complaint  having  been  overruled,  61ed  a  general 
denial.  Held;  that  answer  put  in  issue  only 
allegations  of  complaint,  and  not  rif^ts  of  A 
as  a  creditor.  Heui;  if  complaint  was  good 
against  husband,  it  was  good  on  A's  demurrer. 
Held ;  husband's  agreement  to  hold  lands  for 
wife,  being  free  from  fraud,  constituted  a  valid 
trust.    V^tkina  v.  /ones,  28-12.  '67. 

17642.  Wife's  separate  estate.  Keceiving 
proceeds  of  a  sale  of  wife's  land  by  a  husband, 
retaining  it  for  three  days  and  re- investing  it  for 
her  in  property,  with  nnderstanding  that  it 
should  remain  hers,  is  no  evidence  Uiat_  be  80 
reduced  It  to  his  possession  as  to  vest  title  in 
him.    Ireland  v.  Webber,  27-256,  '66. 

17548.  Action  against  guardian  to  recover 
for  supporting  ward.  Court  found  that  guar- 
dian had  means  belonging  to  ward  sufficient  to 
pay  plaintiff's  claim;  that  a  contract  to  sup- 
port ward  was  made  by  plaintiff  with  a  former 
guardian,  then  plaintiff's  husband;  that  hus- 
band had  absconded,  and  proper  court,  in  prop- 
er proceeding,  had  authoriEed her  to  sue  for  and 
collect  all  claims  due  her  husband;  and  that 
certain  services,  of  a  certain  value,  had  been 
rendered  as  alleged  by  plaintiff,  under  such  con- 
tract. Held;  as  a  conclusion  of  law,  plaintiff  is 
entitled  to  recover.  Hooker  v.  Eo(deer,  60-550,  '78. 

1 7 644.  Certain  goods  purehased  hj  a  mar- 
ried woman,  In  another  state,  and  removed 

into  this  state,  were  seized  upon  execution 
against  a  third  person.  Hdd;  in  an  action  b^ 
husband  and  wife,  to  try  rights  of  property,  it  is 
presumed  common  law  rule  prevails  in  other 
state,  and  rests  such  goods  in  husband,  and  she 

i  can  not  recover  for  want  of  title  in  herseli. 

I  Sailh  T.  Petenont  68-243,  '78. 
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17514a.  Wife  of  grantee  of  lands  eiicnin- 
bered  hy  a  mortgage,  has  no  inchoate  interests 
in  lands,  as  againiit  mortgagee.  Kiaad  v.  Eaton. 
Si-aia  '78. 

17mS*  Where  a  judgment-debtor  and  wife, 
hy  a  daly  recorded  mortgage,  to  secure  a  debt, 
eoDTey  m  tt  creditor  laa&  snt^ect  to  a  lien 
of  a  personal  Jud^ent  against  Um,  she 
thereby  encumbers  her  inchoate  interest  therun. 
Oravee  v.  Bi-adea,  62-93,  78. 

1 7640.  Action  hj  a  nuurled  woman  to  recor- 
er  possession  of  certain  com,  levied  on  by  de- 
fendant  a  constable  to  satisfy  execation  against 
plaintiff's  husband.  Evidence  was  offered  bj  de- 
lendant  to  show  plaintiff  was  a  married  woman 
and  owner  of  land  occapied  as  a  farm  bv  plaintiff 
and  husband,  cultivated  bv  him  with  oer  con- 
sent, and  products  sold  by  him  as  his  own,  and 
proceeds  used  in  support  of  famiW,  and  that 
with  her  consent,  be  had  rented  a  neld  thereon 
to  be  planted  in  com,  furnishing  certain  things 
to  tenant,  who  was  to  have  one-third  of  crop, 
and  that  com  produced  on  said  field  was  the 
com  in  dispute.  Hdd;  under  sec.  5  of  mar- 
riage relation  act,  1  R.  8.  '76t  550,  evidence  is 
inadmissible.  MoiUgomery  v.  Hicman,  62-598, 
TS.  Such  a  crop  is  not  subject  to  levy  and  sale 
on  an  execution  against  the  husband.  Ritton  v. 
Sankin.  68-245,  79. 

17647.  Action  on  note  against  husband  and 
wife.  Latter  answered,  that  she  signed  as  surety 
for  her  husband,  and  that  the  consideration  did 
not  move  to  her  or  to  her  separate  estate.  He&f; 
answer  was  good.  Goats  v.  MeKee^  26-223,  '66. 
Cf.  aDaily  V.  Morris,  81-111,  '69. 

1 7648.  Wlien  a  married  woman  Is  owner 
of  real  estate,  frandnlent  concealment,  bj 
hnsband,  of  her  interest,  from  a  purchaser,  can 
not  estop  wife,  unless  she  participated  in  fraud. 
Oading  v.  Bodman.  6-289,  '55.  Cf.  Eumg  t.  Qray, 
12-64,  '59. 

17649.  If  separate  real  estate  of  a  wife  be 
exehanped for  other  land8,underan  agreement 
tliat  de«il  be  made  to  her,  and  deed  be  made  in 
husband's  name,  without  her  consent,  she  has  an 
equity  to  have  the  trust  enforced  against  hus- 
band's heirs.  Davis  v.  Davis,  4IMi61, 78.  Cf. 
Burkert  v.  Bvrkert,  68-579,  '77. 

17650.  Ferfectlnr  the  legal  title  In  wife. 
A  wife  sent  ber  husband  as  ner  agent  to  pur- 
chase certain  land  with  proceeds  from  sale  of 
her  separate  sole  property.  Purchase  was  made. 
Said  proceeds  were  applied  in  part  payment, 
and  husband  executed  bis  note  for  balance. 
Th^  executed  a  mortgage  on  premises  to  secure 
payment  of  said  note,  which  remained  wholly 
unpaid.  Husband  invested  nothing  in  premises. 
Deed  of  conveyance  was  made  to  husband  with- 
out knowledge  or  consent  of  wife.  Upon  ascer- 
taining that  deed  was  made  to  husband,  wife 
went  to  officer  before  whom  it  was  acknowl- 
edged and  required  a  change  in  name  of  grantee. 
Under  advice  of  officer,  a  deed  conveying  same 
to  a  trustee  was  made  by  husband  ana  wife, 
and  a  deed  was  made  by  trastee  to  wife.  Last 
deeds  were  made  without  any  consideration, 
and  were  resorted  to  for  purpose  of  vesting 
title  in  wife.  Action  to  set  aside  conveyance  in 
interest  of  creditors  of  husband,  who  had  no 
other  property  subject  to  execution.  Mdd  ;  fact 
that  proceeds  of  wife's  estate  stood  in  name  of 
husband  was  not  sufficient  to  establish  proposi- 
tion that  wife  intended  to  give  such  proceeds  to 


him.  Held;  facts  not  sufficient  to  show  fraud 
on  part  of  wife.    RtrUm  v.  Yaies,  41^*56, 70. 

17661.  Separate  estate  of  wife.  If  a  faa>- 
band  investea  money  of  his  wife  in  land  and 
took  deed  in  his  own  name,  without  her  knowl- 
edge or  consent,  and  afterward  sold  the  land, 
she  is  entitled  to  the  sum  received  by  him  Uien- 
for,  however  much  it  may  be,  and  may  recoTw 
same  from  his  estate.  Ihybm  v.  fUker,  S4-36^ 
70. 

17668.  She  will  not  be  estopped  by  fact  that 
she  had  attempted  to  establisn  a  trust  in  land, 
and  had  failed,  as  land  may  have  passed  to  in- 
nocent third  parties.  She  may  thereby  be  <f 
topped  from  proceeding  against  land,  oat  not 
against  administrator.  Id. 

17658.  When  a  tnui  Is  committed  againt 
a  husband,  in  giving  him  a  deed  differrat  froa 
what  he  contracted  for,  and  to  his  damage, 
which  deed  was  made  to  his  wife  as  grantee, 
who  paid  nothing,  wife  can  not  Hafncaliaa 
action  for  fraud.  SmUh€rv.OUvert,^m,lZ. 

17664.  Action  for  damaffes  In  wroagrallr 
electing  wife  of  plaintiff  from  certain  Una. 
Answer  of  j[uatification  showing  defendant's  ao- 
thority  to  eiect  by  virtue  of  a  writ  to  di«KMBa> 
husband.  Reply ;  that  wife,  "at  time  of  com- 
mission of  trespass,  was  in  lawful  and  separate 
and  exclusive  possession  in  her  own  ri^t,  of 
real  estate  described  in  writ,"  etc,  "  under  a 
deed  to  her  from,"  etc.,  "prior  owneis  of  sam^ 
and  claiming  title  and  rightful  poCBession.' 
Hdd;  right  of  wife  to  hold  possession  was  prop* 
erly  in  issue,    iifey  v.  Hvber,  45-421,  '73. 

17666*  Tmst,  resnltlnK.  A  wife  furnished 
money  to  her  husband  to  buy  land  for  her  in 
her  own  name.  He  fraudulently  took  conwy- 
ance  to  himself.  She  was  ignorant  of  fact,  aod 
could  not  read.  On  a  judgment  against  him, 
property  was  sold.  Htia;  in  action  to  quiet  ti- 
tle and  to  recover  land,  that  wife  was  entitled 
to  same.  Paichaser  had  no  better  Utle  thin 
husband.  Tmeg  t.  Jt<&y,  52-535,  76:  Andc 
Jord  T.  Dtvol,  t\~4M,  '63;  Malady  t.  Me&m, 
80-273,  '68;  Wyan  v.  -fiSlorw,  2»-573,  '64.  0. 
42-92:  24-178;  id.  68;  9-347;  5-4©7. 

176o6.  Failure  to  comply  with  requiremeots 
of  foreign  corporation  act  of  June  17,  '52, 1  B- 
S.  76,  '363,  not  sufficient  ground  to  sustain  croas- 
complaint  by  wife,  the  owner  of  mortgaged 

E remises,  to  have  morbn^p  securing  her  hua- 
and's  note  declared  nnU  and  void  and  to  quiet 
ber  title  against  it  Daly  v.  NaL  Ufe  Im.  (K 
04-1,  '78. 

17667.  Property  of  wifo,  when  saUert  <» 
payment  of  haslwjid's  deMs.  Leading  cia^ 

see  Cooper  v.  Ham,  49-393,  75. 

17658.  Wife's  separate  estate.  A  wife  » 
entitled  to  the  use,  proceeds  and  profits  of  her 
realty,  or  her  mill,  and  may  acquire  and  add  Is 
her  separate  estat^  which  can  not  be  hM  to 
satisfy  her  husband's  debts.  Id, 

17669.  A  wlfemaremplorher  hosbocto 
act  as  her  agent  in  managing  her  mill,  and  swi 
emplovment  is  no  proof  of  an  attempt  to  as- 
fraud  his  creditor.  Id. 

17560.  Act '62.  When  land  owned  bfs  bin- 
band  was  conveyed  or  legally  lost  by  him  vita* 
out  his  wife  joining,  or  sold  at  a  judicial  nw 
on  an  execution  against  him,  prior  to  takiDS 
effect  of  act  of  '62,  aboliBhing_  dower,  and  " 
dies  subsequent  to  such  act,  widow  is  entitled 
to  no  interest  therein.   Oobnm  T.  DcWo^,  M- 
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428,  76;  fihww  v.  CUm,  12-37,  '69;  May  v. 
Fkteker,  40-575,  72;  QiUa  T.  ChlHm,  18-487, 
'59;  <SbWv.i)«nnif^td.614:  Ib^T.ilnMAww, 
14-264,  'flO;  Oaineev.  Watttr,  1«-861,  '61 :  Gifa 
V.  Zrtw,  14-16,  '59. 

17661.  See  as  to  huebanri's  title  lost  by  ad- 
verse possession :  Botim  v.  iVsfoa,  48-367,  74. 
See  when  lost  hy  judicial  sale ;  Taylor  v.  Sample, 
61-423,  *75 ;  iooan  v.  Walton,  12-639,  '59 ;  f^wtU 
T.  Harrow,  lS-607,  '59. 

1756S.  Widow  may  redeem  lands  of  her  hus- 
band from  a  mortgage  executed  by  him  prior  to 
such  act.    May  v.  Fleteh^,  40-575,  72. 

17603.  Widow  may  claim  her  third  in  lands 
of  her  husband,  mort^a^  by  him  prior  to  act 
of  '52,  without  her  joining  to  secure  advances 
made  for  him,  if  such  advances  were  made  after 
May  6,  '63.    Morton  v.  JVbWe,  22-160.  '64. 

17664.  A  mliey  ob  life  of  a  hiisbud,  pay- 
able to  his  Wlfef  on  death  of  wife  descends  to 
heirs  of  latter,  though  husband  survived  her. 
Htiison  V.  MerrifieM,  61-24,  '75. 

17666.  Property  acqnlred  by  earnlnn  of 
wife  belong  to  nusband.  rbprf  v.  YopaLol-Ql, 
'76;  Jenkiws  v.  Flinn,  87-349-352,  71 ;  Baiier  v. 
PriekeU,  27-490 '67. 

17660.  If  Wife  take  a  note  for  an  indebted- 
ness to  her  for  services,  or  for  any  other  claim, 
not  her  separate  estat&  or  for  something  which 
in  law  is  ner  husband's,  payable  to  her,  such 
note  would  belong  to  husband,  and  he  could  re- 
ceive payment.    Carrer  v.  Carver,  58-241,  '76. 

17o07.  If  note  payable  to  wife  otherwiBe, 
was  separate  property  of  wife,  a  payment  to 
husband  without  any  consent  or  authority  of 
wife,  can  not  be  a  credit  on  note,  though  hns- 
band  had  possession.  Id. 

17508.  Destmctlon  of  deed.  Land  was 
conveyed  to  husband,  and  deed  was  afterward 
destroyed  by  husband,  without  being  recorded. 
Hdd;  wife  (subsequently  a  widow)  is  not 
estopped  to  claim  an  interest  in  said  land,  by 
virtue  of  her  marital  rights.  Johnson  v.  Miller, 
47-376,  74. 

17669.  Assets  of  wife  were  sold,  and  notes 
given  in  payment  therefor,  were  made  pay- 
able, without  consent  of  wife,  to  husband,  de- 
cedent. Held;  notes  belonged  to  wife,  and  not 
to  estate.    Qamer  v.  Grmes,  54-188,  76. 

17670.  Abandonment.  No  personal  Jndg- 
Mient  affUngt  husband,  or  order  for  payment 
of  money  by  him,  in  inntnlments,  or  other  pro- 
vision for  permanent  alimony,  is  contemplated 
by  statute  of  March  7,  '57  (1  R.  S.  '76,  p.  553). 
Its  purpose  seems  to  be  to  prescribe  a  mode  by 
which  some  portion  of  the  property  of  deserting 
husband  may  be  set  over  to  snpport  the  wife, 
and  not  to  provide  alimony.  SUu^ou^h  y.  Stan- 
ftnwoA,  0<^275,  '78.    (u.  R.  8.  '81, 104.5.) 

17671*  Relief  for  wife.  Abandonment,  in 
the  sense  in  which  it  is  used  in  statute  of  March 
7,  '57  (1  R  S.  76,  p.  553;  R.  S.  '81,  5139),  may 
be  defined  to  be  the  act  of  willfully  leaving 
wife,  with  intention  of  causing  a  palpable  sep- 
aration between  parties,  and  implies  an  actual 
desertion  of  wife  by  husband.  A,  wif&  leaving 
her  husband  for  cause,  does  not  make  out  a 
case  of  abandonment  under  statute.  Id. 

17672.  Unrecorded  deed.  Wife  does  not 
take  title  to  real  estate  mentioned  in  section  27, 1 
R..S.  '76,p.413{R.S.  '81,2491),by  a  conveyance 
to  her,  but  by  operation  of  law,  through  a  con- 
veyance to  her  husband.  Her  title  can  not,  in 
reason,  be  more  perfect  than  hie.   If  he  fails  to 


perform  act  of  filing  it  in  recorder's  office, 
whereby  his  title  is  lost,  as  against  a  bona  fide 
purchaser  from  his  grantor,  that  of  his  wife 
must  go  with  his.  There  is  no  equity  in  fpving 
her  a  preference  over  such  a  purchaser.  AIbb- 
ander  v.  HeHbert,  00-184,  '77. 

TII.  Contracts  Between. 

17678.  Post  BUfUalagreenents.  Sees.  30 
and  40  statute  descents  (K  S.  '81,  2500,  2604) 
are  to  be  construed  together.  JtantUes  v.  Baor- 
dla,  08-93,  78. 

17674*  Such  an  agreement,  to  be  valid,  must 
be  made  and  evidenced  by  a  deed  or  instrument 
in  writing,  and  will  not  be  binding  on  wife,  un- 
less she  at  time  has  signified  in  writing,  in- 
dorsed upon  or  attached  to  such  deed  or  written 
instrument,  **her  assent  to  receive  same,  in  lien 
of  all  nght  or  claim  of  such  wife  in  lands  of 
husband.^'  Id. 

17575.  Husband  and  wife  can  not,  during 
marriage,  make  contracts  with  each  other, 
without  intervention  of  a  trustee,  which  law 
will  enforce.    Reaor  v.  Eetor,  0-347,  '57. 

17576*  Ante  nuptial  contracts.  Suit  by  a 
widow  against  the  administrator  to  recover  $300 
under  section  21,  of  act  regulating  descents, 
answer,  that  plaintiff,  prior  to  her  marriage  with 
decedent,  was  a  widow  and  had  children,  and 
was  possessed  of  property  acquired  by  former 
marriage,  and  in  view  of  same,  in  order  that 
their  contemplated  marriage  might  not  affect 
any  change  in  their  respective  rights  to  property, 
and  that  same  might  descend  to  children  of 
each,  as  if  no  marriage  had  taken  place,  it  was 
verbally  agreed  that  decedent  should  pay  to 
plaintiff  during  coverture,  one-third  of  net 
profits  of  his  lands  for  her  use,  independent  of 
nis  control,  and  claim  no  right  to  use  or  control 
of  her  separate  property  during  coverture,  or 
afterward,  but  let  it  go  to  her  children  by  her 
former  marriage,  if  not  otherwise  disposed  of  by 
her ;  and  in  consideration  of  foregoing,  plaintiff 
relinquished  all  claim  to  any  portion  whatever 
of  her  said  intended  husband's  estate  after  his 
death,  but  agreed  that  it  should  all  go  to  his 
children  by  a  former  marriage,  if  not  otherwise 
disposed  of  by  him.  Hdd;  ttna  agreement  may 
be  r^rded  as  fully  executed  by  both  parties, 
and  It  might  have  been  valid,  even  if  made 
dnring  coverture.  Held-^  it  was  liberal  to  the 
wife,  and  not  void  for  being  by  parol.  Hdd ;  not 
void  by  statute  of  frauds,  as  a  contract  not  to  be 

Performed  within  a  year.  .Hbuobon  v.  Hou^Um, 
4-505,  '60. 

17677.  Ante  nnptlal  agreement.  Where  an 
ante  nuptial  agreement  is  pleaded  in  bar  of  re- 
covery of  husband's  interest  in  estate  of  his 
wife,  it  must  be  shown  tiiat  in  such  contract 
there  was  a  mutual  renunciation  or  waiver  of 
all  right  of  inheritance  in  or  to  property  of 
each.    Aiu6ennMdt  v.  Siggs,  71-255,  '80. 

17578.  HuBoand  conveyed  to  his  wife  before 
marriage  certain  lands,  under  an  agreement  that 
he,  after  marriage,  should  invest  proceeds  in 
realty  for  her.  He  sold  the  land  and  converted 
proceeds  during  marriage.  Hdd;  he  took,  not 
in  trust,  but  an  absolute  title;  he  or  his  estete 
was  liable  for  value  of  land.  Hon  v.  Hon,  70- 
135, '80. 

17579*  In  enforcing  such  contracts,  the  ut- 
most good  faith  must  tie  shown.  Id. 
17580.  Prior  to  actof  June  17, '52»eoncerno 
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big  triuts  and  poirers  (1  B.  S.  76,  915;  R.  S. 
'81, 2969),  the  rule  oi  the  resulting  trust  in  favor 
ofpavorof  purchase-roonev,  as  against  him  in 
whose  nsnie  it  was  taken,  did  not  apply  to  hus- 
band and  ytiie,  and  such  purchase,  oy  husband 
in  wife's  name,  WW  regarded  as  an  adrance- 
■ent  to  tte  wife.  Lo^mour  t.  Loehenow,  61- 
695,78. 

17681*  The  wife  was  incapable  of  making 
an  agreement  to  hold  such  lands  in  trust  for 
husband,  under  section  5,  R.  S.  '32,  312.  Id. 

17588.  Separate  mauitenanee.  On  separa- 
tion of  husband  and  wife,  husband  bound  himself 
by  deed  to  ^ay  a  trustee  a  sum  aunualtyf  for  four 
yean,  for  hia  wife's  maintenance^  resemng  right 
to  dedact  from  amount  whatever  he  should  be 
obliged  to  pay  for  debts  which  she  mi^ht  subse- 
quently contract.  Held  ;  contract  obligatory  at 
law  against  husband.  SembU,  that  though  hus- 
band be  not,  in  any  respect,  indemnified  against 
debts  of  wife,  contract  is  valid  as  against  hus- 
band ;  but  that  it  will  not  be  enforc^  to  preju- 
dice a  creditor  or  purchaser  of  husband.  Ue«i 
T.  Bead^,  1  Blf.      '20.   Cited  9  Wall  751. 

17588.  Bebta.  Intenurrlage.  If  an  un- 
married  debtor  be  married  to  her  creditor,  debt 
and  mortgage  securing  it  will  be  diachaived. 
XoMV.  Kinneu,  49-235  '74. 

17584.  Alunony.  Husband  and  wife  are  not 
competent  to  make  a  valid  agreement  as  to  ali- 
mony, during  pendency  of  suit  of  divorce,  inde- 
pendent of  a  sanction  of  a  decree.  Such  agree- 
ment is  voluntary,  and  an  action  can  not  be 
maintained  thereon  to  reform  iL  Moony.  Boom, 
58-194,  77.  Or  to  enforce  It.  Muekenburp  v. 
HoUer,  2»-139,  '67. 

17585.  An  agreement  between  them,  before 
rendition  of  judgment,  pending  suit,  that  wife 
shall  take  certain  land  m  satisfaction  of  judg- 
ment, duly  executed,  the  land  being  received  by 
her,  is  valid  and  binding  on  wife  without  a  rat- 
ification after  judgment  and  divorce.  DuUon  v. 
J>ii«on,  80-452,  '6& 

Tin.  Conveyance  By  and  Between. 

Jfbmed  Women,  ILI,  IV;  JFhiuduletU  Coaveyanee. 

17586.  When  vendor,  through  happening  of 
some  event,  as  a  refosal  on  part  of  Wife  to 
Join  in  conveyance,  is  unable  to  convey  all  he 
nas  contracted  to  do,  purchaser  has  a  right  either 
to  rescind  whole  agreement,  or  to  an  action  for 
specific  performance  of  part  able  to  be  performed, 
and  obtain  damages  for  breach  of  part  not  per^ 
formed.   Wihon  v.  Bnanfield,  8  Blf.  146,  '46. 

17587.  Purchaser  can  take  a  conveyance  of 
part  and  have  an  abatement  of  purchase-money 
equal  to  part  withheld.  Wmoate  v.  HamUton, 
7^73, '56. 

17588.  Abatement  may  be  amount  of  value 
<A  wife's  dower,  or  thirds.  Id.  MarHn  t.  MerriU, 
«7-34,77. 

17589.  Transfer  of  chattels.  A  married 
woman,  with  the  consent  of  her  husband,  can 
make  an  equitable  transfer  of  notes,  mortgages 
and  chattels  by  sale  and  deliveir  of  the  same. 
Baier  v.  Armstrong.  57-180,  '77  ;  'Moreau  v.  Bran- 
ca, 87-195,  '71 ;  iteeae  v.  Codmm,  10-195,  '58; 
SeoU  V.  SeoU.  18-226,  '59 ;  OoUier  v.  CotuuUv,  15- 
141,  '60. 

17590.  Wife  can  not  convefV  Ber  personal 
property  without  consent  of  her  husband.  SeoU 
Y.  SeoUftHpra;  Beetev.  Oo^ranftvpra/  Cbflterv. 
OoTtndlt/,  supra. 


17591.  Conveyance  of  wtfe*g  interest.  A 

joint  deed  of  hunband  and  wife,  purporting  to 
convey  only  interest  of  wife  in  her  hosband's 
land,  is  void.    MeCormkk  v.  Hunter,  50-186,  '75. 

17593.  Duringcoverture,  wife  has  no  interest 
in  husband's  land,  which,  while  his  interest  te- 
mains,  can  be  separately  conveyed.  Id. 

17598.  Wife's  inchoate  Interest  A  wife 
joined  with  her  husband  in  conveyance,  by  mort- 
ga^,  of  his  lands,  which  were  subject  to  Uen  of 
a  judgment  against  him.  Mortgage  duly  re- 
corded. Afterward,  such  lands  were  sold  upon 
execution  on  such  judgment,  and  conveved  by 
sheriff  to  assignee  of  certificate  of  such  sale, 
debtor  and  hia  wife  also  conveying  by  deed  to 
such  assignee.  Held;  by  joining  in  mortgage, 
wife  incumbered  her  inchoate  interest ;  and  on 
death  of  her  husband,  one-third  of  such  lands 
were  subject  to  foreclosure  under  mortgage. 
Graces  v.  Bradtn,  62-93,  '78. 

1 7594.  A  husband  sold  his  realty  and  received 
a  note  payable  to  big  wife  and  delivered  it  to 
her.  Heid ;  proper  inference  is,  that  it  was  a 
gift,  and  not  made  to  her  as  trustee.  Oarver  t. 
Chmr,  58-241,  '76. 

1 7595.  A  rellnqnishment  of  her  contingent 
interest  in  husband's  real  estate,  by  wife,  hus- 
band bein^  alive,  is  a  valuable  and  sufficient 
consideration  for  a  conveyance  by,  or  procured 
b^,  him  to  her,  of  property  which  may  be  con- 
sidered but  a  fair  ei^nivalent.  Such  conveyance 
will  be  deemed  valid  or  invalid,  as  it  may  be 
shown  to  be  fair  or  fraudulent.  Comparative 
valne  of  respective  estates  may  be  taken  into 
consideration.  .BoUowetf  v.iSfmoawni,  Sl-398, '63. 

17596.  Mistake.  Reformation  of  a  mortoage 
may  be  had  a^inst  a  mortgagor  and  his  wife  to 
correct  description  therein,  so  as  to  include 
property  really  intended  to  have  been  mortgaged 
by  them,  when  there  was  a  mutual  mistake  in 
drafting  same.  McKay  v.  WaJa^dd,  68-27,  78 ; 
WUmm  V.  Stewart,  id.  294. 

17597.  Also,  against  widow  and  heirs  of  moTt> 
gagor,  deceased.  Id. 

1 7598*  Tender  of  conTejranee  by.  Where 
answer,  in  an  action  for  specific  performance  of 
a  conveyance  of  land  set  up  tender  of  a  deed, 
with  a  copy  thereof,  a  demurrer,  on  ground  that 
wife  of  vendor  did  not  sign  deed,  should  be 
overruled,  unless  it  is  shown  affirmatively  that 
vendor  had  a  wife.  Barker  T.  MeAUukrf  14- 
12, '59. 

17599.  Where  a  widow  receives  labd  from 
husband  by  descent,  and  sells  it  and  receives 
part  of  the  consideration,  and  executes  a  bond 
to  convey  on  full  payment,  and  marries  again 
before  time  for  conveyance,  and  afterward,  with 
her  husband,  executes  a  deed  to  purchaser,  lat- 
ter acquires  a  valid  title,  and  can  not  treat  con- 
tract as  rescinded  and  recover  money  paid.  A 
valid  sale  of  land  by  widow,  while  a  feme  aole, 
can  not  be  affected  by  subsequent  marriue; 
and  her  conveyance  after  such  marriage,  in  ful- 
fillment of  her  contract  before  marriage,  is  not 
an  alienation  within  the  intent  of  sec.  18  of 
statute  of  descents.  Veweeae  v.  Rmgojty  40- 
613,  '72. 

17600.  Transfer  of  note  by  wifie.  A  hus- 
band may  give  his  consent  to  a  transfer,  by  his 
wife,  of  a  note  payable  to  her,  in  other  wayv 
than  by  an  indorsement  of  it.  OoUurr.  Omneffy, 
16-141.  '60. 

17601.  A  /me  eoteH  may,  by  statute,  join 
with  her  husband  in  execution  of  a  oonv^ance 
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of  Innd,  bnt  she  can  not  be  boand  liv  anv  of 
coTenants.  Abridge  t.  BuHiaon,  8  Bit  201,  >33 ; 
Seott  V.  PureeO,  7  Blf.  66,  '43. 

17608.  A  mortgage,  executed  hj  husband 
and  wif^  of  vife's  separate  real  estate,  to  secure 
a  debt  oi  hnsband,  U  valid,  ^ia  t.  Ainwon,  2&- 
134,  '66. 

1760S.  A  sale  npon  a  Told  mortgage  «xe- 
ented  bj  a  wife  alone  can  not  be  sustained  on 
the  ground  that  her  husband  was  indebted  to 
morteagee.   Abda    Abdil,  26-287,  '66. 

17604.  Where  a  note  is  made  payable  to  an 
unmarried  woman,  and  she  marries,  and  transfers 
note  by  delivery  merely,  as  a  gift,  to  her  bus- 
band,  he  may  maintain  an  action  on  same  as 
his  own.    White  v.  GalUnan,  19-43,  '62. 

17605.  Deed  by  hnsband  and  wife,  good  In 
form  and  acknowledgment,  and  in  its  operative 
parts  conveyins  a  fee,  is  not  vitiated  by  a  con- 
cluding clause  by  use  of  word  "dower,"  assum- 
ing to  state  1^1  effect  of  conveyance  as  to  wife. 
Latter  is  iarplusag&  /o&fuoii  v.  Bot^wdL  12- 
76,  '69. 

17606.  Separate  deeds  by  husband  and  wife 
can  not  convey  lands  of  wife,  nor  create  an 
equity  sufficient  to  protect  possession  of  vendee. 
Sitxter  V.  Bodkin.  25-172,  '65:  JUatfox  v.  Highi- 
dkti&  8l»-85,  72. 

17607.  An  execaton^  oontract  by  wife,  or 
by  husband  and  wif^  fat  sale  of  her  lands,  is 
not  binding  on  her.  iStewtw  v.  ArisA,  29-260/68. 

17608.  Court  has  no  power  to  compel  a  hng- 
band  or  wife  to  Join  in  a  conveyance  of  wife's 
lands.   Id.    Cf.  ll-639. 

17609.  Deed  by  wife  alone.  When  a  deed 
has  been  executed  by  a  wife  and  she  has  consid- 
eration for  her  separate  real  estate,  a  court  by 
decree  can  not  compel  husband  to  loin.  Sieven* 
T.  FbriA.  20-260, 

17610.  Husband  and  wife  joined  in  a  con- 
veyance of  all  interest  of  wife  in  estate  of  her 
deceased  father.  Deed  was  in  general  terms, 
not  describing  any  tract  of  land  or  parcel  of 
property.  AcKnowledgment  was  taken  in  usual 
form  in  Queens  Co.,  N.  X .,  on  2dth  of  March,  '47, 
before  one  Bissell,  actii^  as  commissioner  of 
deeds  for  Virginia.  On  7th  of  April,  '47,  wife 
died.  On  22a  of  October,  '47,  Bissell,  acting  as 
commissioner  for  the  State  of  Ohio,  and  notary 

Sublic  for  county  of  New  York,  indorsed  on 
eed  another  certificate  of  acknowledgment,  of 
same  date,  and  in  same  words  as  first.  Held; 
wife  never  acknowledged  the  deed,  in  conformity 
to  laws  of  Indiana,  and  therefore  her  convey- 
ance is  wholly  void  as  to  lands  in  this  state. 
Wood*  V.  P6lher>iua,  8-<}0,  '56. 

17611.  Suit  to  foreclose  a  mortgage.  Wife 
of  mortgagor  became  a  defendant  on  applica- 
tion, and  filed  answer  and  cross-complaint 
which  averred  :  when  she  married  co-defendant, 
she  was  entitled  to  proceeds  yearly  from  a  cer- 
tain sum  of  money  during  her  life;  that  her 
husband  proposed  that  she  sell  said  income  for  a 
sam  in  handl  and  let  him  have  said  sum,  and 
be  would  let  ber  have  the  lots  described  in  said 
mortgage  with  improvements  thereon,  and  would 
make  additional  improvements  with  said  money, 
till  of  a  certain  value;  that  she,  to  secure  a  home, 
in  good  faith,  complied ;  that  afterward  her  hus- 
band, under  her  directions,  made  improvements 
of  certain  value,  by  building  thereon  a  house,  be- 
ing enabled  to  do  so  from  money  so  obtained,  no 

Eart  of  which  had  been  repaid  to  her ;  tiiat  he 
ad  not  made  improTements  sufficient  to  make 


property  worth  sum  so  ^ven,  and  it  was  worth 
not  more  than  amount  so  agreed  ;  that  the  house 
so  built  was  in  her  possession  during  its  erec- 
tion, and  was  afterward  occupied  by  her  and  bus- 
band  us  a  family  residence,  but  was  under  her 
control  and  considered  by  them  as  being  in  her 
possession  ;  that  at  various  tiroes  husband  had 
promised  to  convey  the  property  to  her,  but 
neglected  to  do  so ;  that  long  before  execution 
of  mortgage  and  creation  of  debt  secured  there- 
by, mortgagee  bad  full  notice  of  the  equities  of 
said  wife.  Held;  sufficient  to  entitle  the  wife 
to  specific  performance.  Hixon  v.  Cujmy,  8S- 
210,  '70.  Cf.  Kyge,-  v.  F.  HuU  Skirt  Cb.,  84- 
249,  '70. 

17612.  Lien  on  wife's  estate.  A  husband 
can  not  charge,  nor  create,  by  his  contract,  a 
mechanic's  lien  npon  real  estate  of  his  wife. 
Johnatm  t.  TutewUer,  86-353,  '71. 

17618.  When  husband  and  wife  join  in  a 
mor^ge  to  secure  notes  of  wife,  given  for  pur- 
chase-money, mortgage  containing  a  covenant 
by  both  to  pay  deb^  husband  will  oe  personally 
liable,  and  a  lien  will  be  created  on  land  against 
both.    Bnett  v.  Shuman,  2S-464,  '67. 

17614.  A  conveyance  fk*oni  a  husband  di- 
rect to  his  wife  is  void  at  law;  but  good  in 
equity,  where  consideration  of  transfer  u  a.8ep- 
arate  interest  of  wife,  yielded  up  by  her  for  hus- 
band's benefit,  or  that  of  their  family,  or  which 
has  been  appropriated  by  him  to  his  uses.  i^vi» 
V.  Bickett,  86-181,  '71 ;  Doe  v.  ifurd,  7  Bit  610, 
'46. 

17615.  If  conveyance  is  made  to  pay  or  se- 
cure a  legal  liability  to  his  wife,  unaffected  by 
unfairness  or  frau4,  she  will  hold  property  free 
from  claims  of  other  crediton.  Stmt  v.  Biekettf 
supra. 

1 7616*  Equity  will  sustain  any  contract  be- 
tween them,  that  at  law  would  be  Talid  when 

made  through  a  trustee.  Id. 

17617.  In  a  conveyance  from  a  husband  to 
his  wife  there  need  not  be  words  clearly  indi- 
cating an  intention  to  give  her  a  separate  use 
in  property,  under  section  6  of  act  of  May  31, 
■52.  Id, 

17618.  When  such  conveyances  have  not 
been  sustained  in  equlty.it  has  been  on  account 
of  some  feature  impeaching  their  fairness  and 
certainty,  as  that  they  were  not  in  nature  of  a 
provision  for  wife,  or  when  they  interfered  with 
rights  of  creditors,  or  when  property  given  or 
granted  has  not  been  distinctly  separated  from 
mass  of  husband's  property.  Jd. 

17619.  When  husband  is  free  from  debt  and 
has  no  children,  and  conveys  property  to  his 
wife  for  a  nominal  consideration,  law  will  pre- 
sume it  a  provision  for  wife.  Id. 

1 7620.  Conveyance  direct  to  wife  b^  her 
husband  in  good  faith  for  a  valuable  considera- 
tion is  valid  and  so  held  in  an  action  of  parti- 
tion by  heirs  of  wife,  deceased,  against  husband. 
Tkompgon  v.  MiUe,  89-528,  '72. 

17621.  In  such  action  parties  thereto  arein- 
corojKtent  witnesses  to  testify  as  to  any  matter 
which  occurred  prior  to  death  of  wife.  Id. 

17622.  Deed  without  husband  Joining.  A 
separate  deed  of  a  married  woman  is  absolutely 
void  and  conveys  no  title.  Mattox  v.  Hi^Uiuief 
89-95,  '72. 

17623.  And  when  made  to  her  husband. 
JCmnaman  v.  l^e,  44-275,  '73. 

17624.  The  grantee  takes  no  rig^t  or  equi^. 
ShumaJcer  V.  Jolmson,  85-33,  71. 
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17625*  A  married  voman  waa  ovner,  in 
ber  own  right,  of  a  40-acre  farm.  She  and  her 
husband  agreed  that  latter  should,  in  consider- 
ation of  love  and  affection,  and  agreements  be- 
tween them,  corivey  another  40-acre  tract,  of 
8ame  valne  as  said  farm,  to  daughter  of  former 
by  a  prior  husband,  and  that  former  should 
«onvey  to  latter  said  farm.  Contract  was  car- 
ried out  by  husband  and  wife  joining  in  deed  to 
daughter,  and  wife  giving  her  separate  deed  to 
her  husband.  Possession  followed  deeds.  Hdd; 
deed  from  wife  to  husband,  in  law  and  equity, 
was  void.   Kinnaman  v.  Pylt,  44-275,  '73. 

17626.  In  a  suit,  to  which  heirs  of  wife 
«Dd  said  daughter,  were  parties,  brouirht  by  heirs 
of  husband,  it  was  kda^  there  could  be  no  spe- 
cific performance  of  contract  to  convey  farm  to 
husband,  nor  to  rescind,  and  have  a  re-convey- 
ance of  40-acre  tract  by  daughter.  Remedy,  if 
any,  must  he  against  estate  of  deceased  wife.  Id. 

17627.  Date  of  Jofnli^  In  mortfi^  on 
hnsband'B  Uxd.  In  case  a  wife  survives  her 
husband,  and  she  had  joined  in  two  mortgages 
with  her  husband,  on  nis  land,  that  mor^a^ee 
Would  have  first  lien  on  "her  third"  who  first 
obtained  from  her  execution  of  deed.  Hoadky 
T.  HadUv,  48-452,  74. 

17628.  Wifecan  not  be  guilty  of  stealing  her 
husband's  goods,  she  residing  with  him.  aaUy. 

48-197, '74. 

17629.  When  adultery  is  neither  committed 
nor  intended,  a  person  is  not  guilty  of  larceny 
in  aiding  a  wife  instealing  her  husband's  goods. 
Otherwise,  when  committed  or  intended.  Id. 

176SO*  Mere  evidence  that  a  wife  took  her 
husband's  goods  to  her  adulterer's  lodgings,  and 
left  them  there,  will  not  be  sufficient  to  coavict 
him.  Id. 

176S1.  An  adulterer  is  not  guilty  of  larceny 
if  he  merely  assists  wife  in  carrying  away  her 
necessary  am>arel.  Id. 

1 7688.  luine  not  In  body  of  deed.  A  deed 
convering  interest  in  lands,  signed  and  ac- 
knowledged by  a  husband  and  wife,  but 'in  body  of 
which  wife's  name  is  not  inserted,  does  not  con- 
Tey  interest  of  wife.  Cox  v.  WeOx,  7  Blf.  410,  *45. 
l^or  release  her  dower.  Dam  v.  BarthcUnaoB,  8- 
485, '52. 

1768S*  Power  Of  wtfb  to  encumber  or  con- 
vey her  lands  is  only  limited  by  requiring  her 
husband  to  loin  in  the  deed.  This  may  be  done 
to  secure  a  aebt  of  husband.  HiMU  v.  Wright, 
88-322,  '64. 

17684.  Action  to  gnbject.  A  grantee  of  a 
deed,  for  the  purpose  of  defrauding  his  credi- 
tors, inserted  name  of  his  wife  in  deed,  thereby 
makinf^  grantees  tenants  bv  entireties.  An  ac- 
tion will  lie  by  his  creditor  to  subject  such 
land  to  payment  of  his  debt.  WUda  v.  Bogan, 
55-331/76. 

17635.  Buch  action  can  not  be  maintained, 
If  evidence  does  not  show  parties  to  deed,  de- 
scription of  property,  or  whose  money  paid  fur 
it,  or  that  the  title  to  property  is  in  husband.  Id. 

17686.  Fraudulent  couTeyaBce.  Trustee 
to  eestnl  que  trust.  Action  to  set  aside  a  con- 
veyance from  husband  to  wife  as  fraudulent.  It 
is  a  sufficient  defense,  that  lands  were  bought, 
and  wholly  paid  for  by  wife,  through  her  hus- 
band as  agent,  and  that  convevance  without 
knowledge  or  consent  of  wife,  bad  been  made  to 
husband ;  that  conveyance  in  question  was  made 
at  demand  of  wife  to  retain  her  rights*  Si^fun  T. 
Dmmiitg,  65-65,  '76. 


17687.  A  trust  resulted  in  favor  of  the  wifok 
Malady  V.  MeEnaty,  80-273,  '68. 

17688.  Gift  to  wU^  A  husband,  or  his  ad- 
ministrator, can  not  revoke  a  snft  made  by  him 
to  his  wife.  Oamer  v.  Graves,  54-188,  76 ;  Aqp- 
mtmd  V.  B-iiehard,  24-318,  '66. 

17689.  Gift.  Conrejaneea  between.  A  hus- 
band may  convey  to  his  wife,  directly  or  indi- 
rectly, through  a  trustee,  a  reasonable  amount  of 
his  property,  leaving  ample  in  his  hands  for 
payment  of  his  debts.  Shenaaa  t.  Hoglandy  54- 
578, 76  ;  BrooldxaJe  v.  Kmnard,  41-339, 72 ;  Simt 
V.  mdaeU,  85-181.  '71 ;  Eagan  v.  Downing,  55-65, 
'76. 

17640.  And  wife  may  f^veherseparate prop- 
erty to  her  husband,  or  permit  him  to  receive  it, 
subject  to  fraud  or  undue  influence  on  his  part. 
Such  disposal  will  preclude  her  right  to  cba^ 
her  estate  with  what  he  so  received.  Convey- 
ance must  be  through  a  trustee.  JioAnsonv.  Root- 
wa,  lS-76,  '59. 

17641.  Equity  will  hold  hnshand  and  his 
heirs  trustees  of  wife's  separate  property,  if  he 
take  possession  of  it  in  any  other  way  than  by 
^ift,  express  or  implied.   Ecgor  v.  JResor,  0-347, 

17642.  A  deed  from  husband  direct  to  wife  is 
in  law  void ;  but  court  can  inquire  into  clrcum- 
Btances,  for  purpose  of  giving  it  validity.  /Wb 
T.  JVi^88-^'64;  2(M0O.  Indebtedness  of 
husband  is  an  important  element  in  inquiry. 
Fhink  V.  Kmter,  80-8,  '68. 

17648.  A  parol  agreement  between  husband 
and  wife  in  view  of  a  separation  and  fully  exe- 
cuted on  part  of  former,  which  is  fair,  reasona- 
ble and  just,  will  be  upheld  in  equity.  No  tnu> 
tee  is  necessary.   DtUtm  v.  DuUon,  80-452,  '«& 

IX.  Ayenejr* 

1 7644.  Husband's  instructions  to  a  railroad 

company,  made  without  the  knowledge  or  con- 
sent of  his  wife,  to  put  off  wife  at  a  certain  place, 
are  not  binding  on  her,  especially  if  she  aenica 
authority,  and  demands  to  be  put  off  at  regular 
station.    B.  P.ACR.  Co.  v.  Pida/,  61-22,  78. 

17645.  A  wlfiB  has  no  Implied  anthorltjia 
absence  of  her  hnshand  to  transfer  possession 
of  a  horse,  belonging  to  husband,  in  her  care,  to 
a  third  person,  nor  to  cause  its  removal  from 
state.  Such  third  person,  so  taking  horse,  is  li- 
able in  tort  to  husband.  Baker  v.  Flint,  68-137, 
78. 

17646.  Wife  as  agent.  If  a  husband  his 
either  expressly  or  impliedly  made  his  wife  his 
agent,  herdeclarationsin  regard  to  matter  within 
scope  of  her  authority,  are  admissible  evidrace 
against  him,  and  her  agency  is  a  quesUon  for 
junr.  (W/v.  Owrfcrf,  8  Blf.  240, '46.  Ci  22-334. 

17647.  If  a  husband  entirely  abandon  fail 
wife  and  infant  children,  leaving  them  no  othv 
means  of  suppport  than  cultivation  of  a  small 
farm  on  whicli  he  had  resided,  jury  may  infer 
that  he  had  authorised  his  wife  to  employ,  on 
his  responsibility,  one  of  his  sons,  of  age,  to 
cultivate  farm  for  support  of  family.  Id. 

17648.  8aleofwile*s  property.  Ahosbaitd 
traded  his  wife's  mule  for  a  mare.  Wife  Icnew 
of  trade,  made  no  objections,  and  allowed  her 
husband  to  trade  mare  off.  add;  wife  can  not 
claim  title  tomnle.  ZfeAteafttfwrT.  Orakam.  50- 
288  '75 

1 7649.  A  wife  may  be  bound  by  the  ads  of 
her  husband}  in  reference  to  her  separate  prop- 
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■erty,  There  performed  by  her  authority  and  ap- 
proved by  her.  Baker  v.  Roberlt,  14-562,  '60. 
17B50.  A  hnsbuid,  aettnf  for  hts  vlfe, 

losned  her  funds  and  took  notes  in  his  name, 
witboat  any  intention  to  claim  notes  as  his  own, 
•declariag  at  time  that  money  belonged  to  his 
wife  After  his  death,  his  administrator  had  no 
right  to  pooeeesion  of  said  notes  or  to  collect  them, 
as  administrator.    Fotder  v.  Riee,  81-258,  '69. 

17661.  DiToree.  Where  husband  furnished 
teams,  etc.,  and  had  management  and  control 
of  a  nrm  of  his  wife  for  their  common  benefit, 
and  Tas  rect^ised  agent  of  his  wife,  with  full 
power  to  dispose  of  crops  at  pleasure,  and  to  use 
proceeds  for  benefit  of  family,  and  he  did  sell  a 
crop  standing  in  field  to  a  physician  in  payment 
of  medical  services  to  himself  and  family  before 
his  said  authority  had  been  countermanded, 
such  sale  is  valid  and  not  affected  b^  a  subse- 
quent divorce  by  bis  wife  prior  to  ripening  of 
crop.   Cunningham  t.  MUebdl,  ^68. 

17ttfi2*  Endence*  A  wife  may  constitute 
husband  her  agent ;  but  to  establish  it,  evidence 
must  be  so  clear  and  satisfactory  as  to  explain 
and  remove  equivocal  character  of  their  rela- 
tionship.  RoweU  V.  Klein,  44-290,  '73. 

170dS.  In  an  action  by  husband  and  wife  to 
recover  reat,  it  is  not  error  to  allow  evidence 
that  defendant  negotiated  with  husband,  when 
he  rented  premises  as  tending  to  show  that  lat- 
tw  was  agent  for  wife,  and  that  a  snrrender  to 
him  may  be  proper.  Woodmrd  v.  Lmdhy,  4ft- 
■333, '73. 

17654.  When  a  husband  buys  and  pays  for 
land,  and,  without  knowledge  of  his  wife,  takes 
■conveyance  in  her  name,  and  she  claims  benefit 
of  the  deed,  she  is  bonnd  by  his  acts.  SntfAer 
T.  CaherL  44-242,  *73. 

176M.  A  bmbiuiil  nsj  act  as  armt  of 

infe,  and  his  authority  to  so  act  ma^  have  been 
.given  either  prior  to  act,  or  be  satisfied  after- 
ward.   LUehenberger  v.  Graham,  50-288,  '75. 

17656.  A  husband  having  authority  to 
«)lle«t  a  note  for  bis  wife,  has  no  authority  to 
receive  anything  but  money,  unless  wife  author- 
ised it  or  acquiesced  in  it  aiterward.  Chmerv. 
<W,  68-241, '76. 

_  17C67a  A  husband  is  not  criminally  respon- 
^ble  for  Illegal  sales  of  intoxicating  liquor  by 
his  wife,  unless  he  authorized  them.  Pennybaker 
y.  State,  2  Blf.  484,  '3t. 

17658.  If  A  makes  B  his  agent  to  pro- 
■enre  from  his  wife  a  mortga^  on  her  sepa- 
rate estate,  if  he  authorized  him,  or  put  it  in 
his  power,  to  make  to  her  false  representations, 
A  is  bound  by  such  representations,  although 
made  in  absence  of  A.  Hadat  v.  iUtott,  58- 
493, '77. 

17659.  Deekrattons  of  plaintiff's  husband 
are  not  competent  against  her  in  a  suit  to  which 
he  is  not  a  party,  nor  interested,  unless  his 
agency  be  shown.  L.  A.  A  C.  R.  (h.^.  .fiicft- 
(utistm,  66-43,  '79. 

17660.  Action  against  widow  and  heirs  of  a 
decedent,  to  enforce  specific  performance  of  parol 
contract  between  latter  and  plaintiff,  for  con- 
veyance of  land.  Plaintiff  proved  an  agreement 
between  himself  and  husband  of  one  of  heirs, 
such  husband  being  a  nominal  defendant,  rela- 
tive to  a  comer  of  land,  located  during  survey. 
Meld;  admission  of  such  evidence  erroneous; 
such  agreement,  without  proof  of  husband's 

■:u^ncy,  could  not  bind  wife  or  other  defendants. 

Mmg  T.  Brum,  66-160,  '79. 


17661.  If  a  wife  conferapon  her  hoBband 
full  power  to  sell  or  trade  her  personal  proper- 
ty, though  latter  violate  private  instructions 
g'iven  expressly  by  former,  purchaser  will  take 
a  good  title    Gr^n  v.  JRantdell,  71-440,  '80. 

X,  Service  and  Appearance. 

1 7662.  In  an  action  In  attachment  against 
husband  and  wife,  the  wife  being  insane,  and 

over  twenty-one  years  of  a  personal  appear- 
ance by  husband,  and  by  wife  with  her  hoshand, 
and  auo  by  her  guardian,  is  sufficient,  and  pub- 
lication is  not  necessary.  Symma  v.  Mf^or,  21- 
443,  '63. 

17663.  A  husband  nayentar  an  appear- 
ance for  his  wife  by  attorney.  Sk^akv-BwAe^ 

6-62,  '54. 

176G4.  In  a  suit  against  husband  and  wife, 
process  need  only  be  served  on  husband; 
and  such  service  being  made,  suhsMuent  pro- 
ceedings  should  l>e  against  both  defendants. 

King  T.  McCam'pb^  6  Blf.  435,'  '43. 

XI.  Estates  by  Entireties. 

17665.  Separate  interests  can  not  be  sold 

or  conveyed.  When  real  estate  is  held  by  hus- 
band and  wife  as  tenants  by  entireties,  no  inter- 
est of  either  can  he  sold  on  execution  against 
th«r  individual  interests,  nor  can  either  convey, 
without  consent  of  other,  an  interest  In  such  land. 
Chandler  v.  Cheney,  87-391.  '71 :  Davis  v.  Oar*, 
26-424,  '66 ;  Janes  v.  ChanOer,  40-588,  '72;  Ar- 
nold V.  ArruM,  80-305,  '68:  Simpton  v.  Pearson, 
81-1,  '69;  HvieU  v.  /nfow,  57-412,  '77;  JfcOm- 
neU  V.  MarHn,  62-434,  '76. 

17666.  On  death  of  one  title  remains  in  snr- 
Tivor.    Jd.  FaJU  v.  Hawthamt,  80-444,  '68. 

17667.  A  mortgage  upon  such  estate  by  one 
is  void.    Chandler  v.  Cheney,  matra. 

17668.  Husband  and  wife  may  Injoln  an 
execution-creditor  of  husband,  and  sheriff  from 
levying  on  and  selling  real  estate  held  hr  them 
as  tenants  by  entireties.  Hviett  v.  Inlow,  57-412, 
•77 ;  Davis  v.  Clark,  26-424,  '66. 

17660.  Estates  by  entireties  do  not  exist  in 
reference  to  personal  property.  AbMre  T.  Stale, 
58-64,  '76. 

17670.  There  Is  a  difference  between*' ten- 
ants by  entireties"  and  "joint  tenancy."  In 
latter  either  can  sever  joint  tenancy  by  a  convey- 
ance. In  former,  neither  can  sever  joint  estate 
by  his  own  act,  but  both  must  join  in  deed.  £«• 
TOW  V.  Cline,  21-37,  '63  ;  Chandler  v.  Cheney,  87- 
391,  '71 :  Hulett  v.  Inlaw,  57-412,  '77. 

17671.  Also,  in  latter,  there  may  he  a  parti- 
tion, and  in  former,  there  can  l>e  none.  Gumd- 
ler -v.  Cheney, mpra;  AmoM v. .^moM,  80-305, *68. 

17672>  A  conveyance  to  a  husband  and  wife, 
creating  them  tenants  by  entireties,  may  be 
set  aside  for  ftand.  OumdUr  v.  Chen^,  87- 
391,  '71;  Hulett  v.  Inlaw,  57-412,  '77. 

17678.  Divorce*  Section  18  of  statute  con- 
cerning divorces  (2  K.  S.  '76,  p.  330;  B.  S.  '81, 
1043),  applies  to  proper^  of  which  wife  was 
owner  before  and  at  Ume  of  divorce,  subject  only 
to  her  husband's  restraint  upon  alienation.  It 
does  not  apply  to  real  estate  held  by  Irath  hus- 
band and  wi'fe  by  entireties.  Divorce  would 
make  them  tenants  in  common.  Laah  t.  Xoak, 
58-526,  '77. 

17674.  When  husband  and  wife  hold  real 
estate,  "as  joint  tenants  (survivor  taking  whole). 
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etc.,"  and  they  are  divorced  for  chaises  against 
husband,  and  husband  dies,  entire  property  is 
Tested  in  widow.  Id. 

1767S.  A  bnsbandand  wife^thoush  not  thus 
described  in  a  deed  of  conveyance  of  real  estate 
executed  to  them,  take  as  tenants  by  entireties. 
Chandler  v.  Chmejf,  87-381,  '71',  Bwint  y.  Cline, 
21-37,  '63. 

17G76.  And,  also,  when  grantees  are  described 
as  husband  and  wife.  DavU  v.  Clark,  26-424, 
'66;  Arnold  v.  Arnold.  80-305,  '68;  Simpwa  v. 
Peanmi,  81-1,  '69;  JoMt  v.  Chandier,  40-688, 
'72. 

17677.  Conveyance  of  land  to  three,  two  of 
whom  are  man  and  wife,  makes  husband  and 
wife  tenants  by  entireties  of  one  undivided  half, 
and  third  party  tenant  of  other  undivided  hall. 
Anderson  v.  IhnnehiU,  42-141,  *73. 

17078.  If  a  conveyance  is  made  to  a  third 
person  and  a  husband  and  wife,  though  latter 
are  not  so  described,  husband  and  wife  hold  as 
tenants  by  entireties.  HukU  v.  IiUow,  67-412, 
77 ;  Anderaon.  v.  TaaMkiO,  42-141,  *73. 

17679.  Also,  under  following  devise:  "To 
my  son,  A.  R.  Jones,  his  wife  and  his  heirs,  sev- 
en-thirtieths of  all  my  estate."  Jonea  v.  Chand- 
ler, 40-688,  '72. 

17680.  The  tight  of  sarrlronhlp  in  an  es- 
tate by  entirety  does  not  constitute  a  remainder 
either  contingent  or  vested,  in  1^1  sense  of  that 
term.  Ko  particnlar  estate  was  first  granted  by 
which  a  remainder  oonld  be  left.  DmMT.Cka4, 
26-424, '66. 

XII*  WttneasM. 

17681.  Under  Mts  *67  and  *79  (r.  B.  8.  '81, 
497,  501),  husband  and  wife  are  competent  wit- 
nesses for  or  aeainst  each  other,  in  all  cases  ex- 
cept two — neither  can  testify  to  communications 
made  to  other  during  marriage,  nnlem  with  con- 
sent of  party  making  sncb  confidential  commu- 
nications; other  exception  is,  "that  in  suits  by 
husband  for  seduf^tion  of  wife,  wife  shall  not  be 
a  competent  witness."  Davit  v.  Pixd,  67-425, 
'79. 

176S3.  The  Ist  sec.  of  act  of  '67  made  hus- 
band and  wife  competent  witnesses  for  or  against 
each  other,  except  m  far  as  it  was  modified  by 
the  provisions  of  the  2d  sec.;  and  the  2d  as 
amended  bv  act  '79,  only  modifies  Ist  in  respect 
to  husband  and  wife,  to  extent  of  excluding 
their  testimony  "as  to  communications  made  to 
each  other  during  marriage,"  and  testimony  of 
wife  in  suits  by  her  luisband  for  her  Reduction. 
In  all  other  cases,  and  in  all  other  resix>cts  stat- 
ute has  made  husband  and  wife  competent  wit- 
nesses for  or  against  each  other.  Huiehaton  v. 
ifloift  67-449, '79. 

17688.  Under  witness  act  (Acts '61,61),  hus- 
band and  wife  are  prohthtted  from  testifying 
for  or  against  the  other  In  dlroree  salts. 
Mone  V.  Morse,  25-156,  '65. 

17684.  Under  R.  S.  '62,  a  wife  is  incompe- 
tent to  testify  in  any  civil  proceeding  in  which 
her  husband  is  a  party.  W»kel  v.  iroboseo,  7- 
690,  '56. 

17686.  Where  a  m'ortga^  was  executed  for 
use  of  husband  and  wife,  he  is  a  competent  wit- 
ness in  his  own  behalf,  in  a  joint  aciion  by  them 
to  foreclose  same,  though  deed  of  conveyance 
was  made  to  her  alone.  Scarry  v.  Eldridge,  68-44, 
'78. 

17686.  Under  act  of  March  1],'67(2B.S. 
^76^  182),  a  hasband  was  not  a  competent  wit- 


ness for  his  wife  in  action  by  her  against  sheriff 
and  a  purchaser,  to  set  aside  a  sale  of  land  bid 
ofi*  by  husband,  claiming  to  be  acting  as  her 
agent.    Gate  v.  Cotter,  66-336,  '79. 

17687.  Heirs  of  intestate  ancestor,  having 
answered  to  complaint  for  partition,  that  plainl- 
ifi*,  widower  of  such  ancestor's  intestate  daagh- 
ter,  had  forfeited  his  share  in  her  estate,  by  aban- 
doning her,  etc.  (1  R  a  '76,  414,  sec.  34 ;  R  a 
'81,  2498),  it  was  incompetent  for  him  to  testi^ 
to  a  conversation  between  his  wife  and  bimsell, 
during  marriage,  tendine  to  show  he  had  not 
8ban£>ned  her.   Dye  v.  JOavia,  66-474, 79. 

17688.  Suit  against  survivine  partner  of  bus* 
band,  on  a  note  purporting  to  oe  b^  firm,  wife 
was  introduced  to  prove  partner's  liability  and 
communications  to  be  disclosed,  if  any,  were  those 
of  partner,  liability  of  deceased  not  in  contro- 
versy. Hdd  ;  a  competent  witness.  Jack  v.  £»»■ 
sey,  8-180,  '56.  Cf.  20-24 ;  28-50. 

17689.  Interest  does  not  disqualify:  but  in 
AiB  case,  estate  of  husband  being  insolrent,  it 
did  not  exist.  Id. 

17690.  In  a  suit  by  etediton  to  set  aride  a 
mortgage  allied  to  have  been  frandnleotly 
made  by  debtor,  mortgagor,  mortgagee,  and  as- 
signee of  mortgase  being  made  detendanls,. 
mortgagor  being  defaulted,  and  others  answering 
by  general  denial.  Hdd  ;  irlfe  Of  BlortgaglH* 
not  a  competent  witness  to  prove  declarati«» 
of  mortgagee  tending  to  show  that  be  had  no> 
tioe  of  fraudulent  purpose  of  mortgage.  Rrrm 
Y.Johnmn,  16-72, '61. 

17691.  Where,  upon  prayer  in  a  defendanf» 
answer.  A,  and  B,  his  wife,  were  made  parties  to- 
a  suit,  to  answer  as  to  a  certain  interest  alleged 
to  be  claimed  by  B  in  subject  matter  of  contro- 
versv,  and  by  failure  to  answer,  they  admitted 
truth  of  said  allegations,  such  l^al  admiasioD 
could  not  deprive  remaining  adveisary  partics- 
of  benefit  of  A's  testimony.  Jlf«m  t.  Batkbom, 
21-454,  '63.   Cf.  28-50. 

17692.  Admissions  of  payee  of  a  note  (a 
married  woman)  tending  directly  to  benefit  or 
injure  herself,  and  only  collaterally  afiecting 
her  husband,  would  be  competent  evidence  for 
defendant  in  an  action  by  administrator  of  such 
payee,  where  failure  of  consideration  is  plead- 
ed.  Be^  T.  CIiM,  21-37.  '63.   Cf.  SS-60i 

17608.  In  aprooeeding  to  enforce  a  vendor's' 
lien  against  estate  of  a  married  woman,  de* 
ceased,  husband  is  a  competent  witness,  bat 
not  as  to  communications,  etc,  between  uiaor 
etc.    Hough  v.  Blytke,  20-24,  '63. 

17694.  Where  husband  and  wife  are  parties,, 
but  subject  matter  in  controversy  is  claimed  by 
wife,  and,  under  issues  in  cause,  huriiand  dis- 
closes no  such  interest  as  would  render  him  a 
competent  witness  in  his  own  behalf,  his  testi- 
mony, ought  not  to  be  admitted.  HoUoweilv.  S- 
monscm,  21-398,  '63. 

1 7606.  Husband  can  hot  he  compelled  to  tes- 
tify against  wife.    KyUv.  Froet,  29-382,  '68. 

17696.  Hasband  can  not  testify  In  behalf 
of  his  wife,  in  an  action  by  both  to  recover 
rent  of  lands  of  wife,  in  relation  to  a  contnct 
allqjed  to  have  been  made  by  defendant,  in  her 
absence,  with  him,  to  which  defendant  liad 
testified.   Jona  r.  Bamti,  27-58,  '66. 

17697.  Defendant,  in  an  action  of  repleviur 
ofTered  his  wife  as  a  witness  to  prove  that  prop- 
erty in  controversy  was  her  separate  proper^- 
HM  ;  wife  was  not  a  party  to  suit,  aiid  proposed 
evid«ace  was  only  admissible  to  support  a  plea 
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of  property  in  another.  Witness  was  incompe- 
tent  Harreil  r.  Hammond,  2&-104,  '65. 

17608*  In  an  action  a^inst  A,  B  and  C,  to 
set  aside  a  mortgage,  on  account  of  fraud,  A 
Buffered  a  default.  B  and  C  pleaded  a  general 
traverse.  Held;  it  wasiocumbent  on  plaintiffs, 
in  order  to  recover,  to  prove  their  case  as  stated 
in  complaint.  Et-go,  wtfe  of  A  could  not  testify. 
Arrm  v.  Johnmm,  19-72,  '61.  Cf.  King  v.  Stale, 
16-64,  '60. 

17699.  Husband  can  testify  for  himself,  in 
an  action  ap;ainst  him  and  wife,  to  enforce  a 
mechanic's  hen  on  property  in  which  complaint 
does  not  ehow  that  she  has  any  interest.  JJowell 
T.  Zerbee,  2«-214,  '66. 

17700.  A  faustMUldf  though  a  co-defendant 
in  an  action  against  wife,  who  was  charged  with 
slander,  can  not  testify  as  to  what  words  were 
used  and  apokoi  by  nia  wife.  JBotUum  r.  Keen, 
40-m,  *72.  (Jfousfer  T.  Harding,  SS-176,  70, 
ovemited.) 

17701.  Wife  is  a  competent  wltHeBS  In  her 
own  behalf.    Mouder  v,  Harding,  wupm. 

17702.  In  Chmie  v.  Murphy,  28-88,  '67, 
which  was  an  action  by  husband  and  wife, 
against  a  physician,  for  malpractice  in  treat- 
ment of  wife,  court  was  equafly  divided  as  to 
right  of  wife  to  testify.  Also,  equally  divided 
in  Ward  y.  O^Aon,  8<M96,  '68. 

17708*  Which  was  an  action  by  husband 
and  wife  for  slanderous  words  spoken  of  wife 
as  to  same  question.  Id. 

17704*  When  a  husband  was  a  party  to  an 
action,  to  answer  only  as  to  assignment  made  by 
him,  and  no  question  was  made  as  to  assign- 
ment, wife  may  be  a  witness  and  testify,  but  not 
as  to  assignment  Stanley  v.  SUmlm,  S6--445,  '71. 

17705*  But^  though  made  a  part;^  for  such 
purpose  only,  if  he  nas  a  [lecnniaty  interest  in 
result  of  aeuon,  wife  is  an  incompetent  witness. 

17706*  He  can  not  testify  in  an  action  to  set 
a«de  a  conveyance  to  his  wife,  though  he  is 
made  a  party.  His  interest  is  not  direct,  Afcier 
T.  Hmiemm,  20-297,  '63. 

17707*  As  wife  can  not  be  a  witness,  she  can 
not  make  an  affidavit  against  her  husband,  on 
which  to  found  a  prosecution  for  carrying  con- 
cealed weapons.  Ihulman  v.  Stale,  87-353,"71. 

17708.  Declaration  of,  or  eonrersatlon 
with,  wife  are  not  admissible  against  husband, 
when  not  made  in  his  presence  and  she  is  not 
actinff  as  his  agent.  Qamtr  v.  Gordon,  41-92,  '12. 

1 7  709*  Nor  can  wife  testify  against  her  hus- 
band in  a  proceedinff  by  Aaoecu  wrpvt  against 
the  husbana  alone.  Id. 

17710*  Where  husband  and  wtfe  brlnf  suit 
t»  contest  a  will,  wife  being  an  heir  at  law  of 
testator,  she  may  testify  in  her  own  behalf.  Oail 
T.  Bvram,  89-199,  '72. 

1 77 1 1 .  Husband  Is  an  Incompetent  witness 
in  an  action  brought  by  both,  for  injury  to  wife. 
Sewhotm  T.  MUkr,  35-463,  '71. 

17712*  When  an  action  is  broughton  a  lease, 
(Htyable  to  wife,  by  both  husband  and  wife,  ac- 
tion is  concerning  her  separate  estate,  and  hus- 
band has  no  interest  in  it,  except  to  be  liable  for 
costs  in  case  they  were  not  made  out  of  her  es- 
tate, and  he  is  not  a  competent  witness  for  or 
against  her.  Woodward  v.  UnSey,  48-333,  '73. 
a  Rioh  T.  Megee,  86-69.  '71:  Hamlm  t.  Ne»- 
H  87-284. '71. 

17718*  Statements  of  wlfiB  against  hnsbani. 

In  an  action  for  seduction  of  plalntff's  wife,  a 


letter  written  by  defendant's  wife,  containing,, 
among  other  things,  an  invitation  to  visit,  when 
evidence  showed  that  defendant  "allowed  his 
wife  to  invite  company,"  is  not  admissible- 
againat  husband.  Letter  is  hearsay.  Detwiler  v. 
Sigh,  44-70,  '73. 

17714.  After  marriage  relationship  has  been 
terminated  by  death  or  divorce,  husband  or  wife 
can  testify  to  communications  made  to  third  par- 
ties in  presence  or  hearing  of  either,  but  not  tO' 
communications  to  each  other  in  private.  Merctr 
V.  Pattenoa.  41-440,  '72;  Origin  v.  Smith,  46- 
366,  '73:  Turner  v.  Cook,  86-129,  '71. 

17715.  Where  a  married  woman  becomes^ 
purchaser  of  real  estate;  but  takes  tiUe  in  first 
instance  by  bond  to  her  husband,  and  after  pay- 
ment of  purchase-money,  takes  a  deed  in  obt 
own  name,  and  property  is  all^:ed  to  be  her  hns- 
band's  and  is  attempted  to  be  subjected  to- 
payment  of  his  debts,  she  may  give  in  evidence 
all  cireumstancee  attending  taking  of  bond  in 
her  husband's  name,  to  remove  any  inference- 
which  might  arise  prejudicial  to  hei  rights.- 
Howe  V.  Yopa,  20-409,  '63. 

17716.  A  husband  is  not  a  competent  wit- 
ness to  testify  against  his  wife.  Nor,  when  wife 
shows  in  evidence  a  bill  of  sale  of  property  fromi 
her  husband  to  herself,  can  husband  testi^  that 
he  neverdelivered  sametoher.  SUoUey  y. S^ntbr 
47-217,  '74. 

17717.  Declarations  of  a  husband,  some- 
time after  act,  as  to  what  he  said  to  his  wife  re- 
specting an  action  done  in  her  behalf,  as  her 
agent,  are  not  admissible  against  her.  Vanditere- 
V.  DoUint,  49-216,  '74. 

17718.  Hosband  and  wife,  under  statntcy 
are  Incompetent  witnesses  for  and  against 
each  other,  while  marriage  relation  exists:  hat 
afterward  they  are  competent  as  to  aoything,. 
knowledge  of  which  was  not  obtained  through, 
privacy  of  marriage  relation.  But  where  rela- 
tion existed  at  time  claim  sued  upon  accrued,  it 
will  be  presumed  that  it  still  exists.  WooUey  v. 
IWner,  18-263,  '69. 

17719*  On  trial  of  an  action  on  a  claim 
against  an  estate,  widow  of  decedent  is  a  com- 
petent .witness  to  testify  to  making  of  a  settle- 
ment of  claim  by  her  husband  and  plaintiff  in 
her  presence.   Denbo  V.  Wright,  58-226,  '76. 

17720.  When  a  husband  can  not  testify  for 
or  against  his  wife  it  is  error  to  admit  declara- 
tion of  a  husband  against  his  wife.  Kingen  v, 
StaU,  50-657,  '75. 

17721.  Statute  allows  a  husband  or  wife  to- 
testify  when  called  bv  other  parties  to  action,  a» 
a  witness  in  their  benallL  even  when  such  testi- 
mony, of  either  husbana  of  wife,  mast  affect  in 
some  manner  rights  of  other.  Sutherland  v.  Ras- 
kins, 56-343,  '77. 

17722.  Section  18,  of  liquor  law  of  '73,  by 
which  "  in  all  cases  the  person  to  whom  the 
liquor  is  sold  shall  be  a  competent  witness  to 
prove  sue))  fact,"  does  not  permit  a  husband  to 
testify  as  witness  for  his  wife.  Jaekton  v.  ^eenet, 
68-231,  '76. 

17723.  Evidence  for  benefit  of  both.  When, 
a  husband  and  wife  are  made  party  defendants 
to  an  action,  and  they  make  separate  defenses, 
and  handwriting  of  letters  had  been  proven,  and 
introduced  in  evidence  by  husband  to  sustain 
issues  formed  by  him ;  letters,  thus  proven  and  - 
in  evidence,  may  be  used  as  evidence  in  behalf 
of  wife.  HaAUr.EUiatt,&S-m,'Tr. 

17784*  Action  hj  husband  to  recover  pnx^ 
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chase-money  due  him  alone  from  sale  of  hts 
lanii.  His  wife  was  joined  with  him.  Held;  he 
iras  a  competent  witiiess  for  himself.  Lodcwood 
T.Joot  27^23,  '67. 

177b6*  And  under  same  circumstances  wife 
may  testify  in  her  own  behalf  in  an  action  by 
lier.    Gee  v.  Xevitr,  20-149,  '63. 

1772G*  In  an  action  hy  husband  and  wife  to 
Mthiy  a  mortgage  execnted  by  them  on  separate 

{roperty  of  wife,  to  secure  a  debt  of  husband, 
UHDand  is  a  competent  witness  as  to  pajrment 
.and  satisfaction  of  debt,  even  if  his  testimony 
■does  incidentally  affect  interests  of  his  wife. 
Wood  V.  Bibbiju,  *77. 

17727*  A_  husband  or  wife  may  testify  as  a 
YitneSB  in  his  or  her  own  behalf,  or  in  the  in- 
terest of  third  parties,  even  where  such  testi- 
mony must  incidentally  afTect  rights  of  other. 
Sutherland  v.  JJawkins,  56-343,  '77 ;  MeConneU  v. 
Martiny  62-434,  '76;  Itogo-a  v.  Rogen,  4ft-l,  '74; 
Crane  v.  Bvehanan,  20-570,  '68 ;  Atbaugh  v.  James, 
«»-398,  '68;  Lcm  v.  liugkea,  2»-399,  '68;  Beit- 
mtSM  T.  Hmret,  8»-498,  '72;  BaOat  v.  EUiott, 
*8-493,  '77. 

177fi8.  Wife  of  a  party  to  an  action  is  not  a 
■competent  witness  to  testify  for  or  against  such 
husband,  even  if  such  husband  is  suing  as  ad- 
ministrator or  in  a  fiduciary  capacity.  Lynam 
T.  Bwkner,  «0-402,  '78. 

17729.  Habeas  corpns.  Under  statute  re- 
lating proceedings  on  writs  of  habeas  corpus  (2  B. 
S.  *76,  p.  294,  sec.  737),  [>etitioner  is  only  real 
party  in  interest  on  his  side  of  case.  Husband 
■or  wife  of  such  petitioner  can  not  be  a  witness, 
«ither  for  or  against  such  petitioner.  Qmtaad 
-V.  Slai^  M-m,  '78. 

17780*  In  action  by  husband  and  wife  to  re- 
«OTer  land  in  which  both  have  an  interestj  hus- 
band is  not  rendered  an  incompetent  witness 
for  himself,  on  account  of  wife's  interest  in  suit. 
Omm  T.  MioU,  71-302,  '80. 

XIII*  Pririleged  Commniileatlong. 

17781*  The  term  **  confldeiittal  ^nuiwil- 
•cattou'^as  used  in  8f«tl<ni  8,  aetof  *61,  2  O. 
JS  H*  168)  seems  limited  to  matters  confided  to 
attorneys,  physicians  and  clergymen ;  and,  there- 
fore, authority  to  waive  objection  to  their  dis- 
closure does  not  extend  to  matters  between  hos- 
band  and  wife.    Serins  v.  Oine,  21-37,  '63. 

17782.  CommunleatlOBa  Iwtween.  Sute- 
ments  made  by  a  wife  to  a  tliird  person,  in  hear- 
ing of  husband,  may  be  admitted  iu  evidence 
against  husband.  Odthart  t.  Bvtiett,  57-378,  '77. 

17788.  ConrersatioBS  between  an  attornej 
and  wife  of  his  client  are  privileged  communi- 
4»tion8.  Senmtm  v.  SUmtrtt  52-  68,  '75. 


HYDRAirUC  WORKS. 

17784.  Grist  mills,  oil  mills,  carding  ma- 
•chines  and  woolen  factories,  to  be  propelled  by 
water,  are  "  hydraulic  works."  Hankint  v.  Xau>- 
rause,  8  Blf.  266,  '46. 


mPRISONBf  ENX  POM  DEBT, 

ETC. 

See  DebL   B.  S.  '81,  1668. 

17786.  IMBcliarse.  A  defaidBiit  in  custody 
4»  a  eapiaa  ad  sot  may  be  discharged  without  pre- 


judice, under  act  of  '41,  by  attorney  for  plainti£ 
lieffv.  PowU,  6  Blf.  420,  ^43. 

1 7  786.  Imprisonment  of  debtor,  as  a  means 
of  enforcing  payment  of  a  debt,  belongs  exclo- 
sively  to  law  of  remedy,  and  mav  be  granted  or 
withheld  at  option  of  the  legislatare,  without 
affecting  obligation  of  contract  JiUerT.Xaeinr, 
6  Blf.  373,  '43. 

177S7.  Impriaoament  for  debt  is  abolished 
in  this  state,  except  in  cases  of  fraud.  Wrndmer 
V.  Tucker y  4-381,  '53. 

17788.  Law  allowing  imprisonment  of  debt- 
ors should  receive  a  strict  construction  as  to 
debtor,  and  a  liberal  one  as  to  creditor.  B.  S. 
'43  provides  for  that  rule  of  construction.  Id. 

17789.  The  provisions  in  sec.  22,  bill  of 
rights,  that  "  there  shall  be  no  imprisonment  for 
debt,  except  in  case  of  fraud,"  apidies  only  to 
debts  growing  out  of  contracts,  express  or  im- 
plied. Louxr  T.  WaUiek,  2&-68,  '65;  MeCool 
Statf,  23-127,  '64. 

17740.  A  congtttntion  which  aboU^es 
imprisonment  for  debt  does  not  prohibit  leg- 
islature from  authorizing  imprisonment  &t 
torts.    3\irRerT.  WiUim,  49-581, '75. 

17741.  Nor  for  non-payment  of  fines  malL 
costs  adjudged  in  criminal  actions.  MeOml  y. 
SlaU,in-l27,  '64;  Smith  y.  Stale,  id.  132. 

17742.  The  statute  authorizing  that  defend- 
ant be  committed  for  the  non-payment  of  fine 
and  eogts  is  constitutional.  Id.  Cf.  45-25. 
(ThompsoR  V.  Stale,  10-516,  '61,  overruled.) 

17748.  Imprisonment  of  judgment-defend- 
ant in  a  bastardy  proceeding,  is  a  means  of  en- 
forcing order  of  court,  and  a  part  of  the  remedy 
to  which  the  state  or  relator  is  entitled. 
nold»  V.  Lamouni,  45-308,  '73. 

17744*  Provisions  of  bastardy  act,  author^ 
izing  such  imprisonment,  is  not  in  conflict  with 
last  clause  of  sec.  22,  bill  of  rights.  Ex  BuU 
Teawe,  41-278,  '72. 

1774S.  When  punishment  for  crime  is  im* 
prisonment  in  county  jail,  prisoner  can  not 
be  removed  to  Jail  in  another  oonnty.  Hu&er 
V.  .RoWtwm,  28-137.  '64. 

1 7  746.  Term  of  imprisonment.  Where  de- 
fendant was  sentenced  to  imprisonment  in 
county  jail  for  90  days,  and  until  fine  and  costs 
of  prosecution  were  paid  or  replevined.  Held; 
imprisonment  for  90  days  was  only  part  of  the 
sentence,  and  must  be  completed  oefore  the 
other  portion  of  sentences  could  begin.  & 
BiTle  Tonaate,  81-370,  '69.  Otherwise,  where 
two  penalties  are  imposed  for  two  separate 
offenses:  then  both  run  together.  Multr  v. 
AUm,  11-389,  '58. 


IMPROYEBIEMTS. 

See  CUies;  StreOa. 

17747.  In  an  adion  for  value  of  improT»> 
ments  under  occupying  claimant's  act,  when 
court  found  that "  no  rents  and  profits  would 
have  accrued,  without  the  improvements,"  it  is 
error  to  charge  plaintifl'  (maker  of  imiMOTe. 
ments)  with  rents  which  were  results  of  his  own 
labor.    .4ditin«  T.  ifudion,  19-392, '62. 

17748.  The  said  stetute  does  not  apply  only 
in  rendition  of  judgment  in  original  or  eject- 
ment suit  Id. 

17749.  ClaimofoocnpyingdaimantforTalne 
of  improvements,  on  recovery  i^piinst  him  In 
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e]*ectm«it,  ii  entirely  of  ststutonr  origin.  Cha- 

round  V.  Cunningham,  3  Blf.  82,  '32. 

17750.  Defendant  in  suit  under  occopylns 
claimant  law,  to  retwTer  value  of  improTementB 
can  not  prove  present  value  of  improvements. 
Plaintiff  is  entitled  to  recover  value  of  all  last- 
ing improToments  made  hy  him  prior  to  com- 
mencement of  defendant's  action  to  recover  land 
•occupied ;  and  value  of  such  improvements,  at 
time  of  recovery  in  that  action,  is  measure  of 
damages.    MeClul-v.  Kennedy,  11-20,  '68. 

17751.  The, state  may  make  internal  lin- 
proTementg  directly,  or  by  corporations,  and 
for  that  purpose  levy  and  collect  taxes,  or  em- 
power  couotieB  and  townships  to  do  so  and  sub- 
scribe and  pay  for  stock  in  a  railroad  company. 
John  v.aR.&FLW.  R.  Co.,  85-639,  '71. 

17752.  Improvementg  made  by  knsband  on 
lands  of  wife,  as  the  erection  of  buildings,  etc., 
«t  his  expense,  will  be  presumed  to  have  been 
intended  lor  her  benefit,  and  he  can  not  recover 
for  mon^  so  expended.  Lmn  r,  TV^for,  40-495, 
^72. 

17758.  Nor  has  a  tenant  a  ri^ht  to  make  im- 
provements upon  property  held  in  common,  and 
-compel  his  co-tenants  to  pay  therefor.  Id. 

1 7 7 54.  An  aeceptanee  of  work  done  for  the 
improvemait  of  streets  1^  city  aathorlticfl,  is 
prima  fatit  evidence  that  work  has  been  done  ac- 
cording to  contract.  C?irficA  V.  CS7nTi<;y,42-l34,73. 

17755.  Contract  for  ImprorementB,  ex- 
tension of  time.  A  contract,  between  a  con- 
tractor for  improvement  of  a  street  and  city, 
contained  a  stipulation  that  if  former  desired  an 
«xten8ioD  of  time  to  complete  same,  such  exten- 
sion shall  be  granted  only  on  condition  that  5 
per  centum  per  month  be  deducted  from  lusess- 
jnents  of  all  work  done  after  sncfa  extension, 
-each  deduction  to  operate  for  benefit  of  property- 
holders.  HeJd;  condition  was  a  poialty  and 
<»uld  be  waived,  enforced  or  not,  at  discretion 
of  common  council.  If  they  fail  to  enforce  it  at 
time  of  making  last  assessment,  it  is  waived. 
Ovliek  T.  GmnS,  42-134,  '73. 

17750.  PetlttoBers  for  street  improve- 
ventk  Any  arranj^eotor  contract  with  pe- 
titioners for  a  street  improvement  whereby  they 
Mce,  by  paying  them  a  consideration,  influenced 
to  sign  such  petition,  is  a  fraud  on  law  and  con- 
trary to  public  policy,  and  such  contracts  can 
not  be  enforced.  The  fact  that  such  petitioners 
were  in  favor  of  improvement  "in  itself  consid- 
«red,"  and  would  oppose  it  only  on  account  of 
inability  to  pay  for  it,  will  not  change  princi- 
ple.   Magain  v.  Smoek,  42-1,  '73. 

17757.  City  acting  nnder  mistaken  an- 
"tfaorl^a   The  membent  of  a  city  council,  fxma 

passed  an  ordinance,  and  let  a  contract  for 
improvement  of  a  street,  which  they  supposed 
"was  in  city,  but,  in  fact,  wits  not.  Contractor 
labored  under  same  honest  mistake.  An  owner 
of  property  refused  to  pay  assessment,  and, 
after  discovery  of  the  fact  that  street  was  not 
within  city  limits,  mayor  and  common  council 
refused  to  order  a  precept  for  sale  of  property. 
Held;  members  of  common  council  were  not 
liable.  They  were  acting  as  agents  of  city. 
They  and  contractor  were  equally  capable  of 
judging  of  their  authority,  and  both  were 
«anally  honestly  mbtaken.  V.  Sylveater, 

4V1O6,  73.   Cf.  20-17. 

17758.  Complaint.  If  complaint,  in  an  ac- 
tion by  a  contractor,  to  recover  a  proportionate 
«hare  oi  estimated  valne  of  certain  street  im- 


provements in  a  town,  and  to  enforce  a  lien  for 
same  against  abutting  property,  fails  to  show 
that  proper  specifications  were  adopted  by  board 
before  letting  contract,  or  that  contract  was  let 
upon  specifications  previously  adopted,  or  time 
and  manner  of  advertisement  for  proposals 
given,  by  which  their  sufficiency  might  be  adju- 
dicated on,  it  is  bad ;  also,  if  it  fails  to  show 
that  trustees  required  defendants  topay  amount 
estimated  against  them.  Moore  T.  CRn^  01-113, 
*78. 

17759.  Uabillty.  If  a  cit^  organized  and 
acting  under  our  general  law  for  that  purpose, 
make  a  contract  for  improvement  of  a  street, 
at  expense  of  property  noldcrs  on  street,  and 
contractor  do  work  in  whole  or  in  part,  and 
engineer  refuse  to  make  an  estimate,  and  coun- 
cil refuse  to  issue  precepts,  upon  proper  appli- 
cation, against  property  holders  on  street;  a 
suit  can  not  be  maintained  by  contractor  a^inst 
city  for  damages  in  money.  Remedy  u  by 
mandate  to  compel  engineer  and  council  to  per- 
form their  respective  duties.  Ciit/  GreenooBUe  v. 
Allen,  48-347,  '73.   Ct.  2»-99. 

17700.  A  city  is  not  liable  to  a  contractor  for 
improvements  of  streets  opposite  property  of  in- 
dividual owners,  under  a  contract  with  city, 
though  city  council  made  such  contract,  and 
property  owners  refused  to  pay  cost  of  same,  for 
reason  that  city  council  made  such  contract 
without  a  proper  petition.  JoAnton  t.  Oommm 
OmiieU  IruFpolu,  10-227, '61. 

17701.  City  is  not  liable  for  any  improve- 
ments of  streets,  except  "  for  so  much  thereof 
only  as  is  occupied  by  streets,  or  alleys  crossing 
same,  or  by  public  grounds  of  city  bordering 
thereon  ; "  though  property  owner  ia  unable  to 
pay.    CHty  New  ABmny  v.  Sweeny,  10-246,  '59. 

17702.  Estoppel.  Owners  of  land,  standing 
by  and  seeing  construction  of  a  gravel  road,  and 
using  it  afterward,  are  not  estopped  from  deny- 
ing legality  of  an  assessment.  Hopkin$  v.  0.  K.  & 
a  T.  Co.,  40-14,'72.  Cf.  Sm.  v.  Hunt,  44-579,'73. 

17703.  Not  so  with  city  improvements.  CHin 
LaffmeUe  v.  Foviler,  84-140,  '70. 

1 7704.  Precept.  If  an  assessment  for  street 
improvements  is  properly  made  and  alBdaTit 
suthorisiiw  precept  is  rwular,  precept,  though 
irr^^Iar,  illegal  and  void,  may  he  amended  by 
assessments  and  affidavits  and  rendered  1^1. 
MariivdaU  v.  Pidmer,  52-41 1,  '76. 

17705.  It  seems  such  amendment  should  be 
made  before  suit.  Id. 

17700.  Improvement  of  streets.  Onanap- 
peal  from  a  precept  property-holder  may  have  a 
trial  upon  merits,  except  as  to  irre^laritiei 

firior  to  making  contract  which  are  waived,  un- 
ess  taken  advantage  of,  by  injunction,  before 
work  is  performed.  ItuTpclit  v.  tvAary^ 

1 7-175,  'til ;  HeOentamp  T.  CUy  LafityetU,  90~ 
192,  '68. 

17707.  Insufficiency  of  advertisement  prior 
to  making  contract  can  not  be  inquired  into. 
Martindale  v.  Btlmcr,  62-411,  '76. 

17708.  Also,  in  appeals  under  section  69  of 
act  incorporating  cities.  (1  G.  &  H.  233;  v.  B. 
S.  '81,  3164.)  Sd,  Om'a  Mn  Co.  v.  SOeers,  29- 
491,  '64. 

17709.  Fact  whether  any  advertisement  at 
all  was  made  may  be  inquired  into,  and  such 
advertisement  must  be  shown  by  transcript  on 
appeal.  BrooHani  v.  City  J^enmviUe,  41- 
406,'72;  Jfe£homT.G>iaer,Sl-2^71.  CL  S»- 
198. 
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17770.  Forelgrn  resident.  A  contract  for 
improTement  of  streett)  in  front  of  a  lot  ovned 
by  a  non-resident,  can  not  be  a  lien  on  such  lot, 
or  a  charge  against  owner,  until  at  least  one 
hundred  and  one  days  have  elapsed  after  pas- 
sage of  ordinance  requiring  such  improvement. 
Lmghridgev.  City  Hunting(on,  66-253,77. 

17771a  Under  common  law,  one,  who  had 
made  improvements  on  land  of  another,  nnder 
belief  that  he  was  himself  owner  of  land,  had  to 
lose  bis  improvements  in  case  of  a  recovery  of 
land  from  him  by  legal  proceedings.  It  is  only 
through  what  is  known  as  occupying  claimant 
law,  which  is  of  statutory  origin,  that  occupant 
of  land  under  such  circumstancefl  can  receive 
any  compensation  for  his  improvements.  Water- 
ed V.  H^kmu,  59-221, 77 ;  Graham  r.  Ccmnert- 
vilte,  etc,  Oa.  S4M63,  71 ;  C^etrmmd  t.  CmnMg- 
Aam,3Blf.  82,  '32. 

17772.  The  internal  improvement  act  of  '36, 
except  so  far  as  it  conflicts  with  acts  transfer- 
ring various  public  works,  has  not  been  re- 
pealed; and  o.  C.  has  constantly  regarded  it 
as  entering  into  and  forming  a  part  of  various 
acts  conveying  away,  for  construction,  the  pub- 
lic works,  BO  Tar  as  consistent  with  thoee  acts, 
sttd  Is  constitutionaL  NvU  T.  W.  W.  V.  Qsnai  Co., 
4r431,  '63. 

17778.  Under  section  7  of  law  of  descents 
(B.a  '81,  2473),  husband  or  wife  of  intesUte 
would  have  a  lien  for  value,  at  death  of  intes- 
tate, of  all  improvements  made  by  such  survi- 
vors on  realty,  and  also  for  moneys  derived 
from  separate  estate  of  such  survivor,  expended 
in  making  such  improvements.  Survivor  is  en- 
titled to  no  lien  for  improvemoits  made  by  de- 
oeaaed.   Mytn  t.  Jfyen^  63-807,  77. 


SeeR.  S.  '81,  1990. 

17774.  Step-son  and  step>niother.  An  in- 
dictment, charging  incest  between  step-mother 
and  step-son,  must  show  that  both  had  knowl- 
edge of  their  relationship.  The  crime  is  a  joint 
one,  and  roust  so  be  charged.  One  can  not  be 
guilty  unless  the  other  is.  Bcatmer  v.  SuxU,  40- 
644,  75. 

17776.  Complaint  charged  uttering  of  words 
that  A  had  sexual  intercourse  with  his  daughter 
(named),  and  thereby  committed  incest.  Held,- 
complaint  bad  ns  it  did  not  aver  A  knew  of  re- 
lationship.   Grigga  v.  Viekroy,  12-649,  '69. 

17776*  Abo,  when  uttered  of  a  brother  and 
sister.   lAmnkvM  v.  Jusftee,  1-557,  '49. 

17777.  In  the  latter,  it  must  further  be 
averred  that  both  were  at  least  18  years  of  age. 
iMxnjdeina  r.  JtutUx,  mpra. 

17778.  Several  OfTeoses.  Where  indictment 
contained  a  single  charge  of  incest  which  was 
proved  as  laid,  the  state  can  not  prove  that  de- 
fendant had  sexual  intercourse  with  prosecuting 
witness  at  any  subsequent  time.  Lovell  y.  State, 
12-18,  '59. 

17779.  Indictment  not  alleging  that  de- 
fendant had  intercourse  with  his  daughter 
"  knowing  her  to  be  snch,"  is  bad,  and  word  un- 
lawfully IS  not  equivalent  to  such  all^tion. 

WiUiajns  v.  SlaU,  4-439,  '50. 

17780.  Slander  for  charging  a  man  with 
iUicit  intercourse  with  his  wife's  rister.  SeU; 
words  did  not  contain  a  chai^  of  incest,  but 


only  with  fornication  or  adnltefv.  IHubeav.  Cbn^ 

2  BIf.  20,  '26. 

INDEMNITY. 

See  MoTtgage  XIV. 

17781.  Indemnity  is  quite  different  from  a 
guaranty.  The  former  is  not  within  the  statute 
of  frauds.   Andenm  v.  Spetiee^  72-316,  *80. 

17782.  Abond  to  indemnify  anofficeragainst 
an  apparentlv  lawful  act  is  valid ;  otherwise, 
if  act  be  unlawful.  Andemm  v.  Fotm,  7  BlL 
343,  '45. 

17788.  Suit  will  not  lie  upon  bond  given 
by  agent  to  secure  faithful  discharge  of  doty  to- 
ward express  company,  where  the  business  of 
such  company  is  earned  on  illegally.  Xtenalr 
V.  Barney,  22-207,  '64. 

17784*  Execution  plaintiff  is  not  bound  to- 
give  bond  of  indemnity  to  constable  havingexe- 
cution.   .Stole  V.  Sandlm,  44-504,  73. 

17786.  Surety  on  a  note  took  a  mortgage 
upon  estate  from  principal,  by  way  of  in- 
demnity. A  judgment  having  been  anerwaid 
obtaiuM  upon  note,  and  an  execution  having 
been  returned  mUa,  bona,  assignee  of  Judgment 
afterward  obtained  a  decree  for  sale  of  certain 
land,  to  satisfy  judgment,  which  sure^  had  con- 
veyed to  a  third  person  to  defraud  his  crediton. 
Land  was  sold  upon  decree,  and  judgment  satit- 
fied  out  of  purchase-money.  Principal  baring 
sold  mortgaged  premises  to  a  third  party,  ubtr 
mortgage  was  recorded,  surety  filed  his  bill  of 
foreclosure  to  recover  amountof  decree.  Oraotee- 
was  a  party  in  cause  wherein  land  frandulendy 
conveyed  by  surety  had  been  ordered  to  be  sokL 
Held;  bill  would  lie.  .State  Amiv.  Demi,  4-659y 
'63. 

17786.  A  mortgage  was  executed  bv  an  ad- 
ministrator to  sureties  on  his  bond,  with  condi- 
tion that  if  be  should  faithfully  administer  upon 
estate  and  indemnify  mortgagees,  and  save  them 
harmless  from  all  liabilities,  damages  and  costs, 
as  such  sureties,  mortgage  was  to  be  void.  HM,' 
mortgagees  could  only  have  a  ri^t  to  forckse 
upon  a  failure  of  administrator  to  faithfully 
administer.  v.  Martin,  7-652,  '56. 

17787.  A  bank  can  not  sue  the  auditor  of 
state  and  his  sureties,  upon  his  official  bond,  to 
recover  atochs  deposit^  with  him  as  securi^ 
for  redemption  of  its  issues,  etc.^  nor  for  thor 
value,  without  showing  that  object  for  which 
they  were  deposited  is  accomplished.  Ulna 
stocks  are  for  benefit  of  creditors  of  the  banks; 
and  if  the  officer  with  whom  they  are  deposited 
converts  them  to  his  own  use,  or  diverts  them 
from  the  purpose  for  which  they  were  deposited, 
remedy  upon  his  bond  is  for  benefit  of  sndi 
creditors ;  and  bank  can  not  sue  for  stocks,  or 
for  damages  upon  bond,  until  it  has  no  credi- 
tors. But  successor  of  such  delinquent  officer, 
being  chaiged  with  duty  of  his  predecessor,  may 
sue  to  recover  means  wherewith  to  disdiaige 
that  duty.  State  t.  i>uiin,  10-269, '68. 


INDIANA  STATE  VNIVBR- 
SITY. 

177S8.  Each  county  in  state  hasa  right  to 
send  two  students  to  Indiana  University,  to  be 
instructed  free  of  tuition  fees,  in  law  de|Mrt- 
mentaswell  as  in  other  departments  of  InntB- 
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INDIANS. 

17789.  Indians,  thongh  sot  citizens  of  U. 

'S.,  as  bona  fide  residents,  may  devise  interests  in 
landii.  Fareni  v.  Walm^,  20-82,  '63.  (v.  B.  8. 
'81, 2916.) 

17790.  IniisB  reserratlinis.  Ultimate  title 
is  in  U.  S.  with  of  occupancy  in  Indians. 
Whe*^  V.  Jir<M/^9-^o-ffl»-na,  80-402,  '68.  Cf. 
86-310. 

17791.  Title  to  lands,  ceded  to  Indians  by 
treaty  of  Aug.  29,  '21,  7  U.  S.  stat.  at  large,  p. 
218,  passed  by  the  treaty,  though  lands  were  de- 
scribed KB  unlocated  sections.   SleqaU  v,  Down- 

00-478,  78;  Ik^mdre  T.  WiUiamg,  81-444, 

1 7792.  And  where  a  beneficiary  of  snch  treaty 
-conveved  a  certain  tract  of  such  land,  which 
was  atterward  conveyed  to  him  by  U.  S.  patent, 

Sursuant  to  treaty,  title  passed,  although  grantee 
ied  prior  to  issuing  of  patent  and  approval  of 
conveyance  by  president;  approval  related  back 
to  execution  of  conveyance.  SUepU  v.  J)(mming, 
supra. 

17708.  Under  sec.  10,  act  of  Dec.  21,  '72,  re- 
lating to  assessment  of  taxes  (1  B.  S.  '76,  72), 
lands,  which,  under  treaty  between  U.  8.  and 
any  Indian  tribe,  are  reserved  to  or  for  any  in- 
'divtdual,  are  taxable  from  time  of  confirmation 
■of  treaty.  Stale  v.  Bd.  Corn's  Miami  Cb.,  63-497, 
'78. 

1 7794.  The  Miami  tribe  of  Indians  Is  not 

natloilfOr  independent  people,  between  which 
and  onrselTes  the  principles  and  regulations  of 
international  law  can  apply,  or  be  enforced. 
Jtoehe  V.  Washington,  19-63,  '62. 

1 7  79S.  A  marriage  in  Miami  tribe  of  Indians, 
formed  according  to  customs  of  the  tribe,  while 
-parties  to  it  were  residents  of  Indiana,  can  not 
''be  recognized  as  a  valid  marriage  under  Indiana 
law.  Id. 

1 7  796.  An  ladton  Is  not  a  competent  wft- 

ness^  bnt  S.  C.  can  not  presume  that  a  witness, 
admitted  as  competent  in  C.  C.  was  an  Indian, 
merely  because  he  was  the  principal  chief  of  an 
Indian  nation.   Harris  v.  Doe,  4  Blf.  369,  '37. 

17797.  AcU  of  Feb.  13,  '48,  repealing  act  for 
relief  of  Miami  Indians,  etc.,  of  Feb.  3,  41,  and 
■■act  relative  to  suits  against  Miami  Indians,  of 
Feb.  11,  '43,  did  not  repeal  3d  section  of  chap. 
^  R.  a  '43.   DocT.  AvaltM,  S-6,  '66. 

17798*  A  person  recwnized  as  an  Indian  by 
-community,  by  Indians  themselves,  by  t>tate  and 
federal  authorities,  stamped  as  such  by  birth, 
'edacation  and  langua^,  and  having  three- 
eighths  Indian  blood,  is  to  be  held  an  Indian, 
■within  meaning  of  statutes  of  this  state.  Id. 

17799.  Laws  of  this  state  relative  to  Indians, 
are  in  pari  maieria,  and  must  be  construed  to- 
gether, vhetiier  repealed  or  not  Id. 

17800.  Section  4,  of  Indian  act  of  Feb.  '41, 
provides  "  that  in  all  cases  the  provisions  of  this 
act  shall  extend  to  all  persons  oi  Indian  descent, 
who  are  recognised  as  members  of  any  tribe  re- 
siding in  the  state  of  Indiana,  down  to  those 
having  one-eighth  Indian  blood."  Held;  this 
is  legislative  meaning  of  word  "  Indian,"  as  used 
in  all  other  statutes  of  this  state  on  same  sub- 
ject, unless,  from  context,  or  in  terms,  some  mod- 
ification was  clearly  iotoided.  JUL 


INmCXlHENX, 

See  Ii^timaUon. 

I.  OeneraUy. 

II.  Tide  and  Ocmtion. 

III.  Hmn. 

IV.  Jletem;  IndonmaU;  FiHng;  Fining. 
V.  Amendment. 

VI.  Staiutory  Exceptions;  Negations. 

VII.  Different  Omnia  and  Degrees  Crime. 

VIII.  Certaintx/. 

IX.  DapHciti/. 

X.  Svtfhimye  and  JBtpt^mmee, 
I.  Oenenllr. 

17801.  Practice  and  pleading,  see  B.  S.  '81, 
1669^^1679. 

17802.  Indictment  and  all  its  indorsements 
are  a  part  of  record.  Clare  T.  &ate,  08-17,  '79 ; 
Setoart  v.  State,  24^142,  '65. 

17808.  Misdemeanors  mar  be  prosecuted  by 
indictment,  in  criminal  and  circuit  courts. 
Eitel  T.  State,  88-201,  '70. 

17804.  All  prosecutions  for  riolation  of 
criminal  law,  felonies  or  misdemeanors,  or^- 
natingin  criminal  court,  must  he  by  indictment. 
Staiev.  Benson,  88-60,  '71. 

17806.  Not  necessary,  where  trial  is  npon 
original  indictment,  that  record  should  show  it 
had  been  recorded,  compared  with  original,  and 
certified  by  judge.    Porter  v.  Stal^  1?-41^  '61. 

17808a  Omission  to  include  in  indictment 
other  articles  stoler^  at  same  time,  and  forming 
a  part  of  a  single  onense  charged,  is  not  an  error 
of  which  defendant  can  complain,  as  an  acquit- 
tal under  such  indictment,  would  be  a  bar  to 
any  subsequent  prosecution  for  any  part  of  of- 
fense.   iattpAerv.fiState,  14-327, '60.  Cf.  42-335. 

1 7807.  Objection,  that  facts  stated  in  indict- 
ment do  not  constitute  a  public  offense  or  crime, 
can  not  be  taken  for  first  time  in  8.  C.  Mtmer 
T.  Slate,  48-122,  '74. 

17808.  Illegal  selection  of  gruni  Jnrors 
is  no  cause  for  quashing  indictment  on  motion. 
Stale  T.  Heiuley,  7  Blf.  324,  '44;  BeUair  v.  State, 
6  Blf.  104, '41. 

17809.  As  wife  can  not  be  witness,  she  can 
not  make  an  affidavit  against  her  husband  on 
which  to  found  a  prosecution  for  carrying  con- 
cealed weapons.   Jhubnan  v.  State,  87-358,  '71. 

II.  Title  and  Caption. 

17810*  An  information  was  entitled,  "In  the 
Bandolph  Circuit  Court,  State  of  Indiana,  Ban- 
doiph  County."  Information  charged  an  offense 
"  at  said  county  of  Bandolph."  Held ;  renue 
safflclently  alleged.  Bnrto  v.  te,  48-422, '74. 

17811.  A  case  or  indictment  entitled  as  fbl- 
lows:  "The  State  of  Indiana  v.  Joseph  Wall- 
murder,"  is  sufficient.  Wall  v.  StaU,  61--4S3, 461, 
'76. 

17812.  If  name  of  defendant  appears  in 
body  of  an  indictment,  omission  to  name  him  in 
title  is  a  defect  which  can  not  prejudice  his 
rights.    DtUces  v.  State,  11-5.57, '58. 

17818.  InformatloD,  defect  In  title  oL  is 
no  ground  of  quashaL  Maione  r.  State,  14-219, 
'60. 
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17814.  CaptioB  Is  no  Mrt  of  an  indict- 
ment It  is  statement  of  eKrk  in  record  prefar 
tory  to  indictment.  Indictment  is  that  which 
grand  juir  have  found  and  returned  into  court 
under  oath.   Stale  v.  Ptane,  1-163,  '48. 

17815.  Caption  of  an  Indictment,  from  C. 
C,  represented  grand  jurors  that  foand  bill  to 
be  *'^ood  and  lawful  m«n."  Held;  this  was 
sufficient  description  of  qualifications  of  jurors. 
Beauehamp  v.  ^aU,  6  Blf.  299,  '42. 

17816.  Caption  showed,  that  at,  etc.,  on,  etc, 
inroia  (naming  them)  appeared  in  court,  and 
being  duly  sworn  and  charged,  etc.  Hdd;  omis- 
sion of  words  "then  and  there,"  before  words 
"sworn  and  charged,"  was  not  material.  Id. 

17817.  Name  of  court.  Yenne.  When,  in 
indictment,  offense  is  charged  to  have  been 
committed  before  "the  board  of  commisBioners 
of  said  county,"  and  cause  having  been  entitled 
as  in  Warrick  county,  name  is  sufficiently  des- 
ignated. SbOe  T.  Sekulta,  57-19,  '77. 

17818.  Indictment  having  mentioned  dav 
and  date  and  place,  and  afterward  allef^  of- 
fense to  have  l>een  committed  "then  and  tliere," 
is  sufficient  as  to  time  and  place.  Id. 

17819.  -Caption  (being  prefatory  statement 
of  clerk)  statra,  that  indictment  was  found  at 
October  term,  by  certain  men,  "duly  impan- 
eled, sworn  and  charged  as  grand  jurors,  in 
and  for  county  of  Allen,  at  said  term."  Held; 
sufficiently  explicit  Engtemen  v.  Stale,  i-1il,'50. 

17880.  Br  statute,  name  of  ofiense  need  not 
be  set  forth  in  title  of  Indictment  $  but  if 
title  and  body  of  indictment  conflict  in  descrip- 
tion of  offense,  latter  must  control.  Howard  t. 
State,  67-401,  79. 

1/821.  In  caption,  a  certain  year  was  men- 
tioned, bnt  in  indictment  itself,  commencing 
with  words,  "the  grand  jurors  impaneled," 
etc.,  there  was  no  notice  of  any  year  except  by 
words,  "in  the  year  of  our  Lord  aforesaid,^*  etc. 
MM;  indictment  (caption  being  no  part  of  it) 
wubad.  ^v.^tfMbtRi,  7  Blf.  494,^46. 

m.  Form. 

17888.  Information  was  "subscribed  and 
sworn  to  before  me,  etc.,  J.  S.  H.,  clerk,"  but 
was  not  attested  by  a  seal.  Hetd;  conrt  knows 
its  own  <^cers.  8.  C.  will  preenme  that  trial 
court  knew  such  signature  to  be  that  of  its  clerk. 
Hipety.  SUU«,  78-39,  '80.  Of.  72-523;  16-190. 

17886.  Formal  parte  to  an  indictment  in  all 
respects  legal  at  banning,  so  extend  to  and  be- 
come a  part  of  second  count,  that  if  prosecutor, 
being  compelled  to  elect,  does  elect  to  try  de- 
fendant on  second  count,  latter  is  not  rendered 
insufficient  for  want  of  such  formal  parts.  SkaU 
T.  IMtm,  68-567,  '?& 

17824.  Statutory  and  common  law  forms,  as 
such,  being  both  out  of  the  way,  we  most  look  to 
other  parts  of  statutes  for  requisites  which  an 
indictment  should  contain.  (2  R.  8.  367.)  Ac- 
cordingly, in  addition  to  abortive  attempt  to 
prescribe  forms,  legislature  has  laid  down  cer- 
tain general  principles  for  guidance  of  courts  in 
determining  sufficiency  of  criminal  pleadings. 
Thus  indictment  most  contain :  1.  I^Ue  of  ac- 
tion ;  name  of  court  to  which  indictment  is  pre- 
sented, and  names  of  parties.  2.  A  statement  of 
facts  constituting  offense,  in  plain  and  concise 
language,  without  repetition.  3.  It  must  be  di- 
rect and  certain  as  to  facts  and  offense  chaif;ed. 
4.  Language  used  shall  be  taken  in  its  common 


acceptation,  except  terms  d^ned  by  law,  which 
shall  be  constraed  according  to  their  legal 
meaning.  5.  The  very  words  used  in  statute 
need  not  be  strictly  pursued,  bnt  words  of  simi- 
lar import  may  be  used.  6.  Indictment  will  be 
sufficient  if  it  can  be  understood  therefrom  that 
it  was  found  by  grand  jury  of  proper  coanty  ; 
that  defendant  is  named,  or  alleged  to  be  un- 
known; that  offense  was  committed  within  ju- 
risdiction of  conrt;  that  offense  charged  i» 
clearly  set  forth  in  plain  and  concise  language, 
without  repetition ;  that  offense  charged  is 
stated  with  such  a  d^pree  of  certainty  that 
court  may  pronounce  judgment  thereon  accord- 
ing to  right  of  case.   DiBon  v.  Stale,  1M08,  '57. 

17825.  Where  a  sUtute  ertatet  an  offense 
which  did  not  exist  at  common  law,  indictment 
should  conclude  contra  formam  etatuti.  AtUetf 
where  statute  is  merely  declaratory  of  commoo 
law.  Fuller  v.  State,  1  Blf.  63,  '20. 

17836.  It  most  conclude  contra  /onm 
tUUulorum  where  one  statute  d^nes  offense  and 
another  prescribes  punishment  King  t.  Slate, 
2-b'2[i,  '51 ;  State  v.  Afogea,  7  Bit  244,  *44 ;  TetitT. 
State  8  Blf.  303,  '46. 

1<837.  Form.  If  offenseis  punishable  by  a 
single  statute,  an  indictment  concIuding"agaiDgt 
the  statuteu,"  is  not  bad.  Qwter  v.  Sate,  8-617, 
'51. 

1 7828.  A  person  guilty  of  perjury,  when  pun- 
ishment was  whipping  not  exceeding  lOOstnpes, 
was  prosecuted  and  convicted  aft«r  taking  of 
effect  of  a  statute  by  which  punishment  forsub- 
sequent  convictions  was  changed  to  confinement 
in  penitentiary,  not  exceeding  7  years.  Heki; 
conclusion  of  indictment  in  singular,  contra  far- 
mam  slaivii,  was  sufficient  Strong  v.  State,  1  Bit 
193,  '22. 

17829.  Where,  in  indictment  for  perioiy,  a 
proceeding  was  alleged  to  iiave  been  nad  at  a 
certain  time  and  place,  and  subsequent  aver- 
ment charged  perjury  to  have  been  committed 
"  then  and  there.''  Heldy-  time  fixed  and  venue 
laid  Hufficientl;?.    Staie  v.  Schuili,  67-19,  '77. 

17880.  An  indictment  for  murder  io  first  de> 
gree,  was  found  in  Decatur  C.  C.  at  April  term, 
51,  and  concluded  contra  formam  statuti.  Br 
statute  of  '43,  punishment  of  that  crime  wu 
death.  By  act  (H '46|  punishment  is  eitherdeath 
or  imprisonment  in  "state's  prison**  at  hard  laboi 
during  life,  at  discretion  of  the  jury.  Heid; 
conclusion  of  indictment,  to-wit,  eontra  formam 
Stolnii,  was  correct    Bennett  v.  Slate,  8-167,  '51. 

17831.  Where  one  statute  continues  a  fonnet 
one  in  part,  or  explains  what  was  doubtful,  ot 
r^ulates  its  operation,  conclusion  of  indictment 
should  be  in  the  singular.  King  v.  Slate,  3-~52S, 
•61. 

17882.  Indictment  against  A  for  carryingoa 

business  and  occupation  of  vending,  etc.,  witb< 
out  license.  Hela;  indictment  being  foandei 
on  two  statutes,  is  defective  because  it  does  not 
conclude  "contrary  to  form  of  the  ttoMttP 
Francaeo  v.  Stale,  1-179,  '48. 

1 7888.  When  one  statute  creates  an  offeme^ 
and  another  directs  penalty,  indictment  must 
conclude  "against  the  f6rm  of  the  statutes." 
^V.JirM^Blf.244.'44.  jrtngY.Staie,2-bS, 
'51. 

17884.  An  indictment  for  stealing  bank  bills 
need  not  conclude  against  form  of  uiestatotes^ 
as  offense  and  penalty  are  declared  by  same 
stalule.    Orai^ordv.  SWe,  8-13±  'SO. 

17885.  A  formal  statemeni  that  an  indict 
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ment  was  founded  by  aathority  of  state,  is  not 
necessary,  if  it  appear  from  record  that  prose- 
cution was  in  name  of  state.  OnOt  v.  Stale,  i~ 
385,  '53. 

IT.  Betorn;  Indorsement  J  Filt]i;;Fl]idlBg. 

17886*  A  judgment  against  defendant  vill 
not  be  reversed  because  record  does  not  show 
that  indictment  was  indorsed  "a  true  bill"  by 
foreman  of  grand  juiy.  Tmmead  v.  iSate.  2  Bit. 
161,  '28. 

17887.  Return  of  a  bill  into  court  by  grftnd 
jury,  duly  indorsed  by  foreman^  is  OTidence  that 
proper  number  have  concurred  in  finding,  which 
can  not  be  coatroTerted  by  plea.  Ortek  Y-StaU^ 
24-161,  '65. 

17888.  Indictment  is  sbown  to  lure  been 
"duly  retnrned,*'  etc,  when  record  shows  that 
on  a  certain  day  the  grand  jury  presented  and 
filed  following  indictments :  •  •  •  *  No.  7  for 
grand  larceny,  as  follows :  Then  followed  a  copy 
of  indictment  a^inst  defendant,  and  of  indorse- 
ments thereon,  including  the  following,  signed 
bv  clerk :  "Filed  in  open  court,  October  4,  A. 
C.,  1879."    aaj€  V.  State,  68-17,  '79. 

17889.  lUegality  of  proceedings  of  connty 
buud  M  to  seleetliig  grand  Juron,  no  cause 
for  setting  aside  indictmoit.  BeBtdr  T.  SbUe,  6 
Blf.  1047^41. 

17840.  Objection,  that  grand  jury  which 
found  indictment  was  irr^larly  impaneled, 
mnst  be  made  by  plea.  State  v.  Freeman,  6  Bli. 
248,  *42. 

17841*  The  record  stated  "come  into  open 
court  the  grand  jury  *  *  *  *  and  return  the 
following  Ascribed  indictment."  Then  follows 
the  number  and  the  indictment  in  full.  The 
indictment  had  the  file  mark  of  the  clerk  on  it. 
Udd;  it  shows  a  return  into  open  court.  Hdd; 
also  that  it  was  filed  by  the  clerk.  WUUu  v. 
i8bK&  46-863,  74. 

17842.  If  record  shows  that  bill  was  indors- 
ed properly  by  foreman  of  grand  jary ;  it  need 
not  further  show  wften  or  that  he  made  the  in< 
donement.  2d. 

17848.  May  be  Indorsed  by  Initials  of 
Us  christian  name.    WaaaeU  v.  Slate.  26-30,  '66. 

17844.  Indorsement  of  names  or  witnesses. 
(Sec  18,  2  R.  S.  76,  '375;  B.  S.  '81, 1671.)  The 
only  consequence  arising  from  an  omission  to 
indorse  oo  indictment  name  of  a  witness  before 
grand  jury,  was  that  state  could  not  obtain  a 
continuance  on  account  of  his  absence.  Short  t. 
Staie,  68-376,  '78. 

17845.  Where  recorded.  The  statute  re- 
quired the  indictment  to  be  recorded  in  the 
court  where  found,  and  not  in  that  to  which  the 
venue  was  changed.  £e<tiT..S!Ca<e,  8-200, '56.  (v. 
B.  8. '81,1672,1771.) 

17846a  Ol^eet  of  statnte  is  to  prevent  a 
failure  of  justice  in  case  indictment  should  be 
lost  or  purloined,  and  recording  of  it  is  not  nec- 
essary to  give  validity  to  original ;  must  be  pre* 
sumed  to  have  been  recorded  in  court  where 
found.  Id. 

17847.  Where  record  shows  that  orinnal 
indictment  was  transmitted  to  Clinton  C.  C, 
where  defendant  was  tried,  it  appears  with 
sufficient  certainty  that  defendant  was  tried  up- 
on it.  Id. 

17848.  When  caption  shows  that  an  indict- 
ment is  found  b^  grand  jury  of  J  county  in 

J  C  court,  it  need  not  show  g.  j.  was  com- 


posed of  persons  possessing  statutory  (Qualifica- 
tions.   SUme  V.  &<(fe,  30-115,  '68. 

17849.  Return.  Where  it  appears  from 
transcript  that  a  grand  jury  was  sworn  and  im- 
paneled, of  which  I.  M.  was  appointed  foreman  ; 
that  afterward  same  grand  jury  returned  into- 
court  several  bills  signed  by  their  foreman  as- 
"  true  bills,"  and  when  statement  of  clerk  shows- 
that  indictment  which  follows  is  one  of  thesCr 
and  then  indictment  is  set  forth  indorsed  "a. 
true  bill.  I.  M.,  foreman."  HeU;  itsufficiently 
appeared  from  record  that  this  indictment  was- 
retumed  into  court  by  grand  jury.  {Adame  v. 
State,  11-304,  '58 ;  ibrin«r  v.  Slaie,  19-180,  '62, 
overruled.)  WaU  v.  Sate,  28-150,  '64.  OL  89- 
43a 

17850.  Record  must  show  that  indictment, 
was  returned  byg.j.  inopen  court  Jackaony. 
State,  21-7V63 ;  Owner  v.  Slate,  19-98,  '62. 

17851.  When  record  fklls  to  show  impan- 
eling of  g.  j.,  their  return  into  open  court  of 
the  indictment,  and  that  indictment  was  in- 
dorsed a  true  bUl  by  their  foreman,  a  judgment  of 
conviction  will  be  reversed.  Cbnner  v.  Slate, 
supra. 

17852.  Also,  when  no  indictment  ts  in  the 
record,  nor  anything  to  show  that  an  indictment- 
was  found.    Qojvxdee  v.  Saie,  18-90,  '62. 

17858.  An  indictment  found  at  an^  ad- 
Jonraed  term  of  C.  C.  is  good  under  provisions, 
of  Acts  '55,  p.  70.  construed  with  2  R.  S.  p.  363. 
Ulmer  v.  State,  14-52,  '69.  (».  R.  8.  '81,  1669.) 

17854.  How  dgned*  An  indictment  re- 
turned into  court,  and  signed  with  surname  in- 
full  of  prosecuting  attorney,  with  his  cbrtstlaD 
name  bj  its  Initials,  is  sufficient,  as  in  other 
official  signatures.  Vattderharrv.  Slate,  51-91,'75. 

17855.  An  indictment,  not  signed  by  prose- 
cuting attorney,  should  be  quashed  on  motion.- 
(V.  R.  S.'81,  1670.)  Htaeock  v.  Slate,  42-^93,'73. 
(MeOrMg  v.  Slate,  4  Blf.  101^  '35,  contradicted.) 

17856.  An  information  is  properly  enough, 
signed  when  signed  by  W  P  E,  "district  atPy 
prosecutor."    Malone  v.  Stale,  14-219, '60. 

17867.  Also,  when  signed  by  J  R  F,  "prose- 
cuting attorney,"  instead  of  "district  attorney." 
Baidum  v.  Stale,  12-383,  '59. 
17858.  An  Indictment  Is  snlHcIent  without 
the  signature  of  the  prosecuting  attorney.  Dvie^ 
V.  SiaU,  11-657,  '58.  May  bear  signature  of  his- 
deputv.   JSta/er  t.  Sbde,  1&-444.  '62. 

17859.  Retomed  a  seeond  time.  An  indict- 
ment, having  been  properly  signed,  indorsed 
and  a  second  time  returned  into  court,  it  will  be 

5 resumed  that  it  was  still  properly  signed,  in- 
orsed  and  returned  into  court.  Hugket  v.Staief 
54-95,  '76. 

17860.  Indorsement  of  foreman  of  giand 
jury,  upon  indictment  returned  as  "  a  true  bill,"' 
can  be  made  part  of  record  only  by  bill  of  ex* 
ceptions.  JBotoev.iSeafe,  25-415,  m  Cf.  68-17^ 
57-8.   (But  see  R.S. '81, 1672.) 

17861.  If  venue  be  changed,  indictment 
need  not  be  recorded  in  court  in  which  it  was 
found.    Beauehcunp  v.  Stale,  6  Blf.  299,  '42. 

17862.  Where  indictment  was  neither  in- 
dorsed "a  true  bill,"  nor  signed  by  foreman  of 
grand  jury.  Hdd;  motion  to  quash  should 
nave  been  sustained.  Johjiaonv.iSate,  23-32, '64. 
'  17868.  That  record,  on  change  of  venue  to 
another  county,  does  not  show  that  indictment 
had  been  indorsed  "a  true  bill,"  over  signature 
of  foreman  of  grand  jury,  is  no ground  Tor  mo- 
tion to  quash.   Seardv.  Sate,  67-8,  '77. 
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17864.  Sl^ed  bj  forenuui.  Il«oor<l.  Al- 
though transcript  may  not  show  that  indict- 
ment was  properly  signed,  if  it  is  indorsed  "  a 
tme  bill "  over  signatare  oi  one  that  transcript 
■showed  to  have  been  foreman  of  grand  jury,  it 
is  snfficient.   Beard  v.  Slate.  Id. 

17866.  The  original  indictment,  with  all  its 
indorsements  is  a  Becessary  part  of  record  on 
appeal.  Id.  Clare  v.  Slate,  68-17,  79.  (v.  R. 
.a*8I,  1672.) 

17866.  An  indictment  was  as  follows:  State 
of  Indiana,  Delaware  county,  gs.  In  the  Dela- 
ware C.  C,  Sept.  term,  '61.  The  jorors 
ioT  the  State  of  Indiana  upon  their  oath  pres- 
ent, etc.  Heidi  it  sufficiently  appeared  that 
^nnd  jury  sworn  and  impaneled  at  that  term 
in  Delaware  county  was  meant.  StcUe  v.  Kiger, 
4-621,  '53. 

17867.  It  is  sufficient,  in  indictment,  to  de- 
scribe grand  jurors,  as  "good  and  lawful  men," 
those  words  including  every  qualification  re- 
quired by  law.    Jerry  t.  Staie,  1  BIf.  395,  '25. 

17868*  Statement  in  indictment  of  its  hav- 
ing  been  found  on  "oaths"  of  grand  jurors, 
instead  of  on  tjieirootA  is  no  ground  of  error. 
Jd. 

17869.  Seleetloy  of  grand  Jury.  Indict- 
ment was  found  at  April  term,  '41.  Plea :  that 
names  of  grand  jurors  were  not  selected  or  caused 
to  be  selected  by  board  doing  county  business, 
etc.,  at  their  May  session  in  '40,  from  list  of  tax- 
able petBons,  etc.  Held;  plea  bad.  StaU  Y.  Cain, 
«Blf.  422,  '43. 

17870>  Indictment  for  a  capital  offense  can 
not  be  found  in  G.  C.  in  absence  of  the  president. 
•aMiT.£iate,7Blf.l65,'44.   (ik  R  & '81, 1669.) 

T.  Amenteent. 

17871*  A  mistake  in  date  of  an  offense  al- 
leged, in  an  indictment,  to  have  been  committed, 
may,  bj  eoBseit  of  defendant,  be  ewreeted 

in  open  court,  and  a  motion  of  defendant  to 
<iua6n  indictment  on  account  of  such  correction 
18  correctly  overruled.  McCorkU  T.  8k^,  14-39, 
'59.    {v.  R  8.  '81, 1736.) 

17872.  While  one,  chat^  with,  and  found 

fuilty  of,  larceny  before  mayor,  and  for  want  of 
ail  was  committed  to  prison,  was  thus  waiting 
trial,  attorney  for  state,  court  being  in  session, 
maybe  permitted  to  file  a  snfficient  affidavit  cor^ 
recting  lormer  so  as  to  describe  offense  with  cer- 
tainty. Taylor  y.^aie,  S2-153,*69.  (t.  R.  S.  '81, 
1735.) 

17878*  Whether  original  and  corrected  affi- 
davit chaiged  same  offense  is  a  question  for  Jniy. 
Id. 

17874.  Indictment  for  keeping  a  place  where 
spirituous  liquors  were  sold  without  license,  to 
duturbance  and  common  nuisance  0^  W.  H.  and 
•others.   Preposition  before  name  of  W. 

H.  was  omitted.  On  a  motion  by  defend- 
ant, to  have  indictment  quashed,  prosecut- 
ing attorney  asked  leave  to  amend,  by  inserting 
omitted  word,  but  court  refused,  and  sustained 
defendant's  motion.  Held  ;  error.  Staie  Y.  Rhodes, 
2-321,  '50.    (r.  R.  S. '81, 1735.) 

17875*  Indictment  against  clerk  of  C.  C. 
of  Warrick  county  commenced  as  follows :  "ss. 
The  grand  jurors,  impaneled  and  sworn,"  etc., 

"upon  their          present"   Attorney  for  state 

obtained  leave  to  amend,  by  inserting  word  ocUh. 
First  count  allied  that  money  was  extorted 
irom  county  of  Warrick;  second  that  it  was 


obtained  from  board  of  justices  doing  business 
in  said  county.  Hdd;  no  error  in  amendment, 
and  second  count  good.  Held;  county  was  a 
body  politic,  and  may  be  owner  of  money,  and 
if  money  be  extorted  from  its  officeis,  indict- 
ment may  allege  that  money  was  obtained  from 
county.   iSfaxte  v.  Moore,  1-648,  '49. 

17876.  Indictment  concluding  "against  the 
peace  of  the  state,"  may  be  amenden  by  prose- 
cuting attorney,  with  leave  of  court  to  read 
"against  the  peace  and  dignity  of  the  state." 
Cam  V.  Slate,  4  Blf.  612,  '38. 

17877.  Indictments  are  not  within  operstioa 
of  statutes  of  amendment  JFtiiek  v.  Suue,  6  Ml 
533,  '43.    {Contra,  v.  R.  S.  '81,  1736.) 


VI. 


Statatorj  Exeeptlona;  If  , 

See  Ormimd  Droeechm  XXI 


17878.  Defendant  was  indicted  for  deseerfr 
tioB  of  the  Sabbath  by  cartyin^  on  a  barber 
shop  on  Sunday,  same  "  not  being  a  work  of 
charity."  The  words  "and  necessity"  were 
omitted.  Held;  bad.  BwteU  v.  SUOe,  60-174, 
'75.   Cf.  74-106. 

17879.  An  Indictment,  charging  a  crime  de- 
fined in  a  statute,  containing  exceptions  to  the 
offensive  acts,  in  a  different  section  irom  one  de- 
fining the  crime,  need  not  negative  such  excep- 
tion.   Alexander  v.  Slate,  48^94,  '74. 

1 7880.  An  indictment  charged  sale  of  liquor, 
etc.,  he  not  then  and  there  belny  Ikensed, 
according  to  laws  of  Indiana  in  force  at  time, 
to  sell  intoxicating  liquors  at  retail."  Held; 
sufficient  as  to  legality  of  sale.  State  y.  Buebier, 
62-278,  '75. 

17881.  Indictment  under  an  ordtnanee 
with  exceptions  in  its  operations  must  aver 
facts  showing  that  offense  complained  of  does 
not  come  within  exc^itions.  2m)»  JfbrtuunlleT.  • 
Frieze,  88-607,  '70. 

1 7882.  Also  tJiat  offense  was  committed  after 
passage  of  ordinance.  Id. 

17888.  Selilnc  wttboat  license.  An  in- 
dictment for  onense  under  section  12,  liquor 
law  '75  should  aver  negation,  under  first  clause 
as  follows :  "  The  said  (defendant)  not  then  and 
there  having  a  license  to  sell  intoxicating  liqaon 
in  less  quantity  than  a  quart  at  a  time.'  Upm 
second  clause,  to-wit ;  "The  said  — ,  not  thea 
and  there  having  a  license  to  sell  intcnicatiag 
liquor,  to  be  drank,  or,  safiered  to  be  drank,  in 
his  house"  (oryard,  as  the  case  may  be).  Bm 
V.  Slate,  6ft-62^  '76.  Cf.  CM  t.  Sate,  S4-4aS. 
-TO. 

17884*  If  indicted  for  offense  set  forth  in 
second  clause,  proof  must  be  clear  that  it  was 
drank  on  premise^  etc.  Cbmplierr.  Stale,  19-44S, 

'62. 

17S86.  An  indictment  charged  defendant 
with  carrying  concealed  weapons,  "  he  not  bwi« 
a  traveler."  I^o  proof  was  made  whether  be  wat 
or  was  not  a  traveler.  HeU ;  onng  prehanii 
was  on  defendant.  The  state  need  not  prove  the 
negation.    Wiley  y.  State,  '76. 

17886.  Though  indictment  should  native 
exception.  Id. 

17887,  If  an  exception  be  contained  in  a 
subsequent  clause  or  statute,  it  is  a  matter  of  de- 
fense, and  need  not  be  negatived  in  indictment; 
but  if  it  be  closelpr  connected  with  enacting 
clause,  or  if  it  be  in  same  clause  of  act  wfaiek 
creates  an  ofiense,  indictment  most  show  by 
ative  averment  that  the  defendant  is  not  wilhm 
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exception.  Riuadl  v.  SlaU,  60-174,  *76 ;  Brvittm 
T.  Stale,  4-601,  '53 :  Colam  v.  State,  7  Blf.  590,  '45. 
Cf.  7-560. 

17888.  Permit.  An  indictment  for  giving 
liquor  to  ipinor,  under  6th  sec.  of  act  '73,  need 
Jiot  allege  that  defendant  had  or  had  not  a  per- 
mit._  Jueyer  V.  State,  50-lS,*7&.  Neithershoald 
-an  indictment  for  Helliog  liquor  on  Sunday. 

T.  Sttde,  60-21,  '75. 

17889.  Nor  for  selling  after  9  p.  m.,  under 
the  law  of  '73.    Cnme  v.  State,  49-538,  '75. 

17890.  And  for  selling;  to  a  minor  need  not 
allege  that  defendant  knew  that  purchaser  was 
niMler  age.    Ward  v.  State,  74. 

17891.  An  affidavit  for  information  for  sell- 
ing at  agricultural  fairs  must  negatlre  the 
ownership  of  land  where  sale  was  had,  and 
must  n^ntive  permission  to  sell  of  those  having 
charge  M  fair.   State  t.  Ottpps/t  60-291,  '76. 

Tn.  DlfTerent  Counts  and  Denrees  of  Crime. 

See  Onminal  Procedure,  IX.,  XXVIL 

17898*  Where  indictment  contains  several 
counts  charging  same  larceny  in  different  modes, 
defendant  cau  not,  on  motion,  compel  prosecutor 
to  elect,  without  showing  other  cause  than  what 
appears  on  face  of  indictment,  but  prosecutor 
may  apply  evidence  relating  to  larceny  to  either 
count  it  will  sustain.  Engleman  v.  State,  2-91,  '50. 

1 7893.  If,  on  trial,  evidence  tends  to  prove  dis- 
tinct larcenies  which  might  be  embraced  in  in- 
dictment, prosecutor  must  eXeci  as  to  which  lar- 
ceny he  will  rely,and  confine  evidence  to  that  Id. 

17894.  An  indictment  may  charge  in  one,  lar- 
ceny of  property  owned  by  A,  in  another  count, 
ol  property  owned  by  B,  where  time  and  place 
are  same,  and  propertr  of  such  a  character  that 
it  might  have  been  taken  at  same  time,  so  that 
a  conviction  for  larceny  of  one  would  operate 
as  a  bar  to  other.   BeU  v.  Slate,  48-335,  *1S. 

17896.  An  omission  in  an  indictment  for 
Mealing  horses  to  include  saddles  and  bridles  at 
same  time  is  no  variance.  A  conviction  for 
stealing  former  is  a  good  defense  to  a  prt^ecu- 
tion  for  stealing  latter.  State  can  not  split  np 
a  crime.  A  prosecution  for  a  part  of  a  single 
crime  bars  another  based  on  whole  or  a  part  of 
-same  crime.   Jae&aon  v.  Stale,  14-327,  '60. 

17896.  INstlnet  counts  an4  offeBMs.  Par- 
ties. A  whole  indictment  is  not  bad  because 
some  of  counts  charge  an  offense  against  A  and 
B,  and  other  counts  include  also  CL  Oamfy  v. 
State,  32-62,  '69. 

17897.  No  ^und  to  quash  indictment,  that 
same  transaction,  though  amounting  to  felony, 
is  chai^^  in  several  counts,  in  different  modes, 
to  meet  proof.    Engkrmn  v.  State,  2-91,  '50. 

17898.  Where  one  count  contains  two  snb- 
atautive  offenses,  or  where  several  substantive 
offenses  are  chained  in  different  counts,  election 
of  state  to  place  accused  upon  trial  for  one  of 
such  offenses,  amounts  to  abandonment  of  other 
chaises,  which  cease  to  constitute  a  part  of  in- 
dictment, as  if  prosecutor  had  entered  a  nolle 
proiequi,  or  court  had  quashed  count.  MiU*  v. 
State,  62-187,  '75. 

17899.  Two  connts  to  cover  the  fiiets.  In- 
struction, as  follows,  is  not  erroneous,  for  reason 
that  it  states  that  same  law  and  same  state  of 
facts  will  support  either  count,  to  wit:  "The 
Indictment  contains  two  connts  or  independent 


charges  of  murder ;  hut  these  two  charges  arise 
on  same  state  of  facts.  First  is  for  murder  in 
first  degree;  second  for  killing  in  perpetration 
of  a  burglary.  It  is  proper  to  thus  cnarge  of- 
fense in  different  wars,  so  as  to  meet  evidence." 
Bittot  T.  Slate,  68-408, 76. 

17900.  Degree  of  olfonse.  Upon  a  para- 
graph for  murder,  defendant  may  be  convicted 
of  manslaughter.   i>u*e8  v.  Stale,  11-557,  '58. 

17901.  An  indictment  containing  one  good 
paragraph  should  not  be  quashed.  Dukea  v. 
Slate,  id.  On  conviction,  the  judgment  will  be 
rendered  on  the  good  count.  Id. 

17908.  Where  there  was  an  acquittal  under 
a  count  for  a  crime  of  one  degree,  judgment  will 
not  be  reversed  for  quashing  a  eood  count  for  a 
crime  of  a  less  degree  that  could  be  included  in 
and  tried  underfirstcount.  Stater,  Throehnorlon, 
58-354,  '76. 

17908.  Different  counts  durging  felonies 
may  be  Joined  in  same  indictment  JUersAoa  v. 
State,  61-14, '76. 

17904.  Each  separate  cor.at  should  cfaaive 
defendant  as  if  he  bad  committed  a  distinct  of- 
fense, because  it  is  upon  principle  of  joinder  of 
offenses,  that  joinder  of  counts  is  Admitted.  Id. 

17906.  Introduction  of  several  counts  which 
merely  describe  same  transaction  in  different 
ways,  can  not,  in  general,  be  made  subject  of 
objection.    Merakoa  v.  State,  supra. 

17906.  Two  connts.  rirst  count  char{^ 
killing  to  have  been  done  "putposely  and  with 
premraitated  malice."  Second  count  charged 
killing  to  have  been  done  "puiposely  and  with 
premeditated  malice  in  perpetration  of  bur- 
glary." Defendant  was  acquitted  on  first, 
and  convicted  on  second.  Had  ;  acquittal  can 
not  apply  to  whole  indictment.  B-usot  v.  Slate, 
58-408,  76.    («.  B.  S.  '81,  1746.) 

17907.  Election  of  eonnts.  Distinct  felon- 
ies. Defendant  may  be  charged  in  one  connt 
with  stealing,  and  In  another  with  receivii^; 
stolen  property,  etc  Ke^er  v.  Slate,  4-246,  *53; 
Redman  v.  StaU,  1  Blf.  429,  '26. 

17908.  Indictment  showing  on  its  face  that 
all  countt  are  based  on  same  criminal  act,  it  is 
not  error  for  court  to  refuse  to  require  prosecut- 
ing attorney  to  elect  on  which  count  he  would 
first  put  defendant  on  triaL  Qanddpho  v.  Stale^ 
88-439,  '70. 

17909.  If  separate  felonies  are  joined,  q/^a 
pto,  it  is  not  error  to  refuse  to  compel  the  state 
to  elect.    WeimoTpjIin  v.  Slate,  7  Blf.  186,  '44. 

17910.  If  the  counts  charge  distinct  fel- 
onieSf  and  not  one  and  the  same,  the  indict- 
ment should  be  quashed.  Slate  v.  Smitk,  8  Blf. 
489,  '47 :  Weinsorpfiin  v.  Stale,  mpra. 

17911.  To  compel  such  an  election  by  the 
state,  defendant  must  show  that  the  prosecuting 
attorney  intends  to  prosecute  the  defendant  for 
separate  felonies  by  means  of  one  indictment. 
MeOregg  v.  State,  4  Blf.  101,  '35. 

17912.  Ooodand  bad  counts  of  an  indict- 
ment. When  a  judgment  had  been  rendered 
against  defendant,  on  an  indictment  containing 
several  counts,  one  of  which  was  bad,  8.  C.  will 
reverse  judgment,  when  evidence  tends  to  sup- 
port baa  counts  and  not  good  counts.  WUley  v. 
StaU,  48-363,  '74. 

17918.  Offense  may  becbai^  in  language 
of  statute  creatingand  defining  it  iSAmnv.  SUOe. 
68-423,  '79. 
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17914.  iDdictment  mast  be  as  certain  as  a 
declaration;  all  rules  in  civil  pleading  apply  to 
criminal  accusationB.  Slate  v.  MeConiiaek.  8- 
306, 'da 

Tin.  Certainty. 

17915.  Canse  of  death.  An  iadictntent 
charged  that  defendant,  "unlawfulljr,  feloDioos- 
It,  and  with  premeditated  malice,  did  *  *  mur- 
der one"  8  I,  "a  woman  over  age  of  fourteen 
jears,  in  an  unlawful  attempt,"  etc.,  "to  ravish 
and  havecamal  knowledge  of  her,"  etc.,  by,  etc., 
"purposely,  willfully,  unlawfully,  feloniously, 
and  with  premeditated  malice,  administering 
unto  her,"  *  *  etc.,  "deadly  poison."  It  further 
alleged  circumstances  of  giving  of  the  poison 
with  intent  to  create  in  said  S  1  an  uncontrolla- 
ble desire  for  sexual  connection,  so  that  defend- 
ant might  have  said  connection  with  her.  No 
attempt  to  perpetrate  a  rape  or  have  said  con- 
nection isahown.  It  concluded  that  thedefend- 
ant,  nnlawfully  intending  to  satisfy  his  sexual 
passion  "in  the  manner  and  by  the  means  afore- 
said, *  *  feloniously,  willfully,  nnlawfully,  and 
of  premeditated  malice,  did  kill  and  murder 
herT*  said  S  I.  Hdd;  sufficient  for  murder  in 
administering  poison,  but  not  for  attempting  a 
rape.  ZTeM,-  sufficiently  shows  that  the  woman 
died  of  the  poison  given.  BeeAtett«u)wr  t.  jtoEe, 
64-128,  76, 

17916.  Neglect  of  dntj.  The  information 
charging  that  defendant,  a  justice  of  the  peace, 
of,  etc.,  aL  etc.,  solemnized  a  marriage  between, 
etc.,  and  failed  to  return  and  file  in  clerk's  of- 
fice a  certificate  of  marriage,  with  license  there- 
for, within  three  months,  etc.,  contrary,. etc.,  is 
good.   State  v.  Fieree,  14-302,  '60. 

17917.  An  accessory  before  the  &ct  may 
be  indicted  and  tried  before  the  principal;  but 
indictment  must  aver  commission  of.offense  by 
principal.    Ulmer  v.  State,  14-62,  '59.  Cf.  23-89. 

17918.  Indictment  charged  that  A  "did  un- 
lawfully sell  one  pint  of  intoxicating  liquor." 
It  did  not  all^,  in  terms,  that  the  ouantu^  vxu 
lets  than  a  wart.  Hdd;  good.  MeVool  t.  State, 
28-127,  '64;  23-132,  '64;  Beatns  v.  Slate,  28- 
111,'64 :  Wmard  v.  State,  4-407,  '53.  (Siruekman  v. 
jSo^!,  21-160, '63,  overruled.)  Omiro,  Arbintrode 
T. -State,  67-267  :  67-327  ;  72-623.,  Cf.  68-441, 
overruled  by  78-536.    Also,  compare  74-203. 

17919.  An  Information  for  retailing  liquor 
without  license  is  bad,  if  it  merely  avers  sale 
of  one  pint  of  whisky,  without  averring  a  sale 
in  a  less  quantity  than  one  quart.  Woody.  Slate, 
21-276,  '63. 

1 7920.  Also,  a  sale  of  "  two  glasses."  Hava- 
v.  StaU,  17-455, '61. 

17921.  Indictment  for  fiiillng  to  keep  a  cer- 
tain bridge  in  repair,  etc.,  against  A,  B  and 
C, "  trustees  of  the  Wabash  and  Erie  Canal." 
Held;  bad,  as  against  them  as  "  trustees,"  fail- 
ing to  show  i\iaXbndgeero»aed  the  canal.  (Such  fiui 
rendered  it  their  duty  to  so  keep  in  repair.) 
Also,  bad  against  them  personally,  though  in 
possession  of  bridge,  for  failing  to  allege  facts 
making  it  their  duty  to  keep  it  in  repair  for 
public  travel.    BulUr  v.  State,  17-450,  '61. 

17922.  No  objection  to  indictment  for  sell- 
ing spirituous  liquors  to  an  Indian,  that  his 
name  is  not  inserted,  if  stated  that  it  is  un- 
known to  jurors.    Slate  v.  Jaekaon,  4  BIf.  49,  '36. 

17928.  Purposely.  Prosecution  for  an  as- 
sault and  battery  with  an  intent  to  commit  mur- 
der. Judgment  charged  that  A,  on,  etc.,  at,  etc, 


"  did  then  and  there  unlawfully  and  febmumjy^ 
in  a  rude,  insolent,  and  angry  manner,  tonclk 
and  strike  one  B,  wUh  inletU  then  and  there,  un- 
lawfully and  feloniously,  and  with  premeditated 
malice,  to  kill  and  murder  said  B,  by  shooting 
him  in  back  with  a  gun  loaded  with  powder  and 
shot,  which  gun  saiaA  then  held  in  his  hands," 
etc.  Hdd;  words,  "with  intent,"  etc,  as  used 
in  indictment,  sufficiently  expressed  meaning  of 
word  "  purposely,"  as  used  in  statutory  defini- 
tion of  muraer ;  and  that  word  "felonionaly,"  in 
connection  in  which  it  was  used,  was  identical 
in  its  import  with  the  word  **pnip08^.''  Chrdr 
V.  State,  17-307,  '61. 

1 7924.  Information  under  sec.  77,2  R  S.  '52„ 
p.  446,  chained  that  defendant  did  nnlawfullr 
refuse  and  uil  to  take  and  subscribe  an  oata 
(affidavit)  altaehtd  to  a  wrtam  tax  Uii,  known  and 
called  "Statement No.  1,"  etc.  HHd;  Informa- 
tion bad  for  uncertainty.  Does  not  show  that 
affidavit  which  he  refused  to  make  was  such  aS' 
"  required  by  law."  Affidavit  was  not  set  out 
It  is  shown  that  he  only  refused  to  swear  to  ikr 
affidavit  attached,  etc.  He  ma^  have  been  able  to- 
swear  to  a  legal  one.  BucJcmg/tam  v.  Stale,  17- 
306,  '61. 

17926.  UnUwIU.  Indictment  charged  that 

defendant  on,  etc.,  "  did  then  and  there  in  and 
upon  one  H  M,  then  and  there  being,  make  an. 
assault,  and  him,  the  said  H  M,  he,  the  said, 
etc.,  did  then  and  there  strike,  beat  and  wound, 
in  a  rude  and  insolent  manner,  with  intent  then 
and  there,  the  said  H  M,  purposely,  feloniously 
and  with  premeditated  malice,  to  kill  and  mai^ 
der,"  etc.  HM;  tantamount  to  chainng  act  as 
unlawful.   State     Murphy,  21-441, 

17926.  For  exact  language  of  statute  defin- 
ing ofiense,  need  not  be  incorporated  in  indict- 
ment.   Id.    State  V.  OUbert,  21-474,  '63. 

17927.  Indictment  for  obtaining  under  fake 
pretenses  "  twenty-five  dollars  in  money,  of  per- 
sonal goodsand  chattels  of," etc.  Hdd;  baaftff' 
uncertainty.   Smith  v.  Slaie,  88-159,  '70. 

179S8»  The  ownership  of  money  so  obtained 
must  be  alleged.  Leoboldv.  Slate,  88-484,  70; 
State  V.  Smith,  8  BIL  489,  '47. 

17929.  An  information  which  charges  that 
defendant  within  two  years  of  commencement 
of  prosecution,  did  knowingly  encourage  a  ne- 
gro, named  A  B,  who  had  come  into  ue  state- 
about  December  I,  '60,  to  remain  in  state,  by 
giving  him  employment  and  furnishing  him  a 
home,  is  good.   Slate  ▼.  Ourm,  19-430,  '62. 

17980.  Indictment  against  a  negro  for  com- 
ing into  the  state  must  miow  that  he  came  in  a 
period  not  barred  by  statute  of  limitation.  Hat- 
wood  v.  State,  18-492,  '62. 

17931.  An  indictment,  charging  an  enconr^ 
agement  of  a  n^ro  to  remain  in  the  state,  though 
it  substantially  follow  words  of  statute,  is  bad 
for  vagueness.  It  should  aver  particular  acts  of 
encouragement.  Bowla  v.  SkOe,  18-427,  '58. 

17988.  Indictment  for  muraer  allied  that 
defendant,  with  a  certain  gun  which  he  in  both 
hands  then  and  there  held,  etc.,  feloniously  did 
shoot,  etc.  Sdd;  omissicm  of  word  Jitit  before 
"hands"  no  objection.  IFardv.fitai^SBlf.  lOlr 
'46. 

17938.  Indictment  should  contain  a  state- 
ment of  facts  in  plain  and  concise  language- 
without  unnecessary  repetition.  (R.S.'81,1731.> 

17934.  Indictment,  after  describing  the  case 
in  which  accused  was  sworn  as  ■  witness,  names 
of  parties,  issues  joined,  and  rourt  in  which  so- 
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tioD  was  pending,  charged  that  accused  "did, 
npoQ  trial  of  mntlcrs  8et  forth  in  said  pleadings, 
take  his  corporal  oath,"  to  testify,  etc.,  touching 
issues  joined  in  a  certain  action  then  |)endingin 
said  cour^  wherein  A  and  B  were  plaintiffs  and 
C  was  defendant,  describing  parties  as  before. 
Heid;  indictment  charged  with  sufficient  cer- 
tainty that  action  in  which  defendant  was  sworn, 
and  testified  as  a  witness  was  same  action  in 
which  issuesdescribed  were  joined,  i^aiev.  Flagg, 
2&-369,  '65. 

17935.  Concealment.  Foeitive  acts,  which 
fwnstitute  a  concealment  of  a  fact  of  a  crime, 
should  be  stated  in  indictment  charging  com- 
misBion  of  a  crime  more  than  two  yeaiB  oefore. 
Jones  V.  suue,  14-120,  '60. 

17986.  Indictment  for  bigamy  need  not  aver 
time  and  place  of  first  marriage,  person  by  whom 
Bolemuisra,  or  maiden  name  of  nnt  wife.  Arer- 
ment  of  first  marriage  may  be  in  general  temu. 
Butehim  v.  StaU,  28-34,  '67. 

17987.  Indictment  that  defendant  did,  "on, 
etc.,  etc.,  by  words,  signs  and  gestures,  attempt 
to  provoke  A  to  commit  an  assault  and  battery 
a^ooB."  Hdd;  sofficient.  Staekmi/«r v.  ^SCo/e,  29- 

17988.  Title.  Indictment  as  follows :  "State 
of  Indiana,  Warren  county.  Warren  circuit 
court,  October  term,  '56.  The  grand  jury  of 
Warren  county  charge  that  L  S  C,  on,  etc.,  at, 
etc.,  did  in  a  rude,  insolent  and  angry  manner, 
unlawfully  touch  and  beat  C  P,  with  intent  then 
and  there,  purposely,  and  with  premeditated 
malice,  to  kill  and  murder  the  said  C  F,  by  then 
and  there  shooting  said  C  F  with  a  pistol,  loaded," 
etc.  Held;  the  omission  of  a  formal  statement 
of  the  names  of  the  parties,  and  of  the  crime 
chaigft],  was  immaterial.  An  assault  and  bat- 
tery with  intent  to  murder  was  well  charged. 
Cronklnte  v.  Stat«,  11-307,  '58.  Cf.  Dillon  v.  StaU, 
9-408,  '57 ;  Wall  v.  State,  28-160,  '64. 

17989.  Assanlt  and  battery  may  be  legally 
deSned  in  an  indictment  without  using  all  the 
words  "rude,"  "insolent,"  "angry."  It  wUl  be 
snffleient  to  nse  any  one  or  more  of  tbem,  or 
those  fnlly  eanlrale&t.  Sloan  v.  StaU,  42470, 
*73. 

17940.  If  affidavit  before  justice  fails  to  al- 
1^  that  touching  was  "unlawful,"  or  that  act 
was  done  in  a  "rude,  insolent  or  angry  manner," 
or  an  equivalent  allegation^  it  is  Insufficient. 
CrOMr  V.  &aU,  89-64,  72. 

17941.  Keeping  of  a  house  where  tippling^ 
drinking  and  whoring  are  carried  on  is  not  a 
nnisance,  unless  the  public  is  affected  by  it.  An 
indictment  charaing  such  offense  mnst  allege 
Ikets  showing  that  public  is  affected,  as  that 
house  was  situated  in  city  or  near  a  public  high- 
way, etc  An  allegation  that  it  was  to  great 
damage  and  common  nuisance  of  all  citizens,  is 
not  sufficient.    Maint  v.  State,  42-327,  '73. 

17942.  Tres|M8B  for  nnlavfully  cnttins 
down  and  removing  a  tree  "on  and  from  land 
belonging  to"  M.  S.,  "in  said  county."  Beld; 
land  was  sufficiently  described.  Neii^aindy.  State, 

«a-iii,'68. 

17948.  In  charging  a  burglary  "with  intent 
to  commit  a  felony,"  kind  or  value  of  goods  in- 
tended to  be  stolen  need  not  be  averred.  Hmter 
V.  Stale.  29-80,  '67. 

17944.  Indictment  need  not  describe  part  of 
person  on  which  wound  was  inflicted.  Janet  t. 
SbK^85-122,  '71 ;  OardeU  v.  ^aie,  22-1,  '64.  Cf. 
2S-89.   (At  common  law  this  was  necessary, 


'  though  the  proof  need  not  correspond.  IHa»  v. 
State,  7  Elf.  20,  '43. 

1 7945.  Nor  kind  of  a  gun  and  shot  used  by 
defendant.    Dukes  v.  -Sate,  11-657,  '68. 

1794tt.  Facts.  An  indictment,  charging  that 
defendant  voted,  etc.,  "not  having  l»al  (qualifica- 
tions of  a  voter,"  is  bad  for  not  alleging  what 
qualifications  voter  lacked.  Quinn  v.  St^  8ft- 
485,  '71. 

17947.  Facts  must  be  pleaded,  not  evidence 
of  facts.  It  is  bad  to  so  plead  evidence  though 
it  be  records  of  court.  Clem  v.  Staie^  88-418,  '70. 

17948.  Uncertainty  of  penalty.  Indict- 
ment charging  defendant  with  unlawfully  en- 
gaging in  his  usual  avocation  on  Sunday  to-wit, 
selling  whisky,  etc.,  is  bad  on  motion  in  arrest, 
if  it  does  not  show  whether  defendant  had  a 
license  or  not.  The  court  can  not  know  what 
punishment  to  inflict,  the  one  for  an  ordinary 
violation  of  the  Sabbath,  or  the  one  for  violat- 
ing the  liquor  law.    Vogd  v.  Stale,  81-64,  '69. 

17949.  If  the  liquor  law  had  not  been  in 
force,  it  would  have  been  good.  Vogleaong  v. 
State,  9-112,  '57.  ^ 

17950.  Indictment  for  selling  intoxicating 
liquor,  under  act  of  '69,  need  not  aver  the  Uno 
of  llgnor  sold.  Josephdafferr.  State,  82-402,  '69. 

17951.  In  an  information  in  C.  P.,  for  mur- 
der, prosecuting  attorney  informed  court  that 
A  B  was  in  custody,  and  confined  in  jail,  on  a 
charge  of  felony,  without  indictment,  etc.,  "  said 
chai^  b,eing  described  as  follows :"  A  descrip- 
tion of  muraer  in  second  degree  followed,  but 
information  contained  no  direct  averment  that 
defendant  had  committed  the  crime.  Held ;  in- 
formation bad.   i^tnn  v.  £!(ate,  24-286,  '65. 

17952.  Indictment  for  obstructing  "the 
highway  running  nearly  north  and  south 
through  sec.  9,  town.  3,  r.  8  e.  from  Scaffold 
Lick  and  Kent  road  to  Lexington  and  Paris 
road  in,"  etc.,  sufficiently  described  the  road. 
Heid ;  particular  place  on  road  need  not  be 
descrloed,  so  that  it  is  shown  to  be  in  jurisdic- 
tion of  court.  It  may  be  sworn  to  as  "affiant 
is  informed  and  believed."  SlaU  t.  Bvxbm,  81- 
67,  '69. 

17958.  Where  a  statute  in  a  criminal  case  is 
not  to  be  taken  in  broad  meaning  of  words  used, 
but  limited  by  construction  to  a  special  subject 
or  matter,  an  indictment  should  charge  crime  in 
such  language  as  to  bring  it  within  construction 
placed  on  act.    Bates  v.  State,  81-72,  '69. 

17954.  Certainty  of  ownership  of  certain 
"  hums  of  the  personal  property  of"  A,  alleged  to 
have  been  poisoned  by  deiendant,  is  sufficiently 
averred.    Orw  v.  Stale,  82-384,  '69. 

17955.  Indictment  for  suffering  a  horse  to  be 
run  in  a  borse-race  along  a  public  highway* 
Termini  of  highway  need  not  be  stated.  Slate  v. 
^rnurfnm^,  8-139, '61.  Cf.  jltote  v.  fut^  1-479, 
'49 ;  State  V.  Brown,  id.  532. 

1 7956*  An  affidavit  against  a  defendant  for  a 
misdemeanor  may  charge  him  by  his  surname, 
alleging  his  christian  name  to  be  unknown. 
LeiTfy.  State,  6-281, '66. 

17957,  "Then  and  there."  When  any 
positive  fact  is  averred,  it  should  be  stated  to 
have  been  done  "then  and  there,"  after  county 
has  been  clearly  expressed  in  body  of  indict- 
ment ;  allegation  of  "  then  and  there  "  should  be 
repeated  to  every  material  fact  which  is  issua- 
ble and  triable.  Slate  v.  WiUianis,  4-234,  '63. 

17958.  An  indictment  founded  on  sec.  95, 
oh.  53,  B.  S.  '43,  for  vending  liquor  to  a  minor, 
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must  allef^  that  sale  was  "without  consent  of 
his  parent  or  goardian."   StaU  v.  ShoeauJeer,  4r- 

100,  '63. 

17959*  Malicious  trespass.  AfBdavit  charged 
that  defendant  unlavfully,  maliciously,  etc.,  in- 
jured, and  cansed  to  be  injured,  the  personal 
goods  and  chattels,  to  wit:  nfty  head  of  cattle, 
of  Talue,  etc.,  at,  etc.,  by  then  and  there  mali- 
eiouslr,  etc.,  dogging  and  hunting  said  cattle, 
whereoy  he,  A,  sustained  damage  to  amonat  of, 
etc.  Heid;  affidavit  bad,  for  not  alleging  own- 
trship  of  cattle  directly.  Held;  nature  of  in- 
furr  should  have  been  stated  mote  specifically. 
^te  T.  Jaelaon,  7-270,  '55.  Cf.  7  Blf.  157  ;  1- 
611.  BameU  v.  Slate,  8-499,  '56. 

17960*  Prosecution  for  vending  spirits  con- 
trary to  act  of  '63,  affidavit,  after  alleging  a 

Purchase  of  two  gallons  from  defendant,  which 
ad  been  taken  away  at  six  different  times,  and 
that  one  quart  of  last  gallon  was  still  due,  etc., 
was  as  follows:  He  (deponent)  ''pays"  defend- 
ant forty  cents  per  gallon,  etc.  Held;  affidmvit 
AotUd  have  alleged  a  price  paid.  State  t.  Downs  7- 
237,  '55. 

17961.  Interlineations.  If  an  indictment 
be  conveniently  l^ible,  it  will  not  be  held  bad 
because  it  contains  interlineations;  it  will  be 
presumed  that  they  were  made  before  or  at  its 
execution.    French  v.  SlaU,  12-670,  '59. 

17963.  "Dueandowlugr."  Farts.  An  alle- 
gation, in  an  indictment,  for  failure  to  pay  over 
certain  fees  collected  and  payable  on  a  certain 
day,  that  fees  were  "  due  and  owing  "  on  a  day 
subsequent  to  such  day,  is  not  sufficient  It  is  a 
conclusion  of  law  and  not  of  fact.  State  v.  He- 
cord,  56-107,  77. 

17968.  An  indictment  must  state  how  crime 
was  committed,  by  reciting  facts  and  circum- 
stances constituting  ofiense.  Id, 

17964.  Indictment  for  selling  intoxicating 
liquor,  etc.,  to  one  C  D,  "  he,  the  said  C  D,  be- 
ing then  and  there  a  person  under  age  of  twenty- 
one  years,  is  sufficient  as  to  age  of  minor.  Age 
need  not  be  stated.  BrirUrman  t.  State,  S7-76, 
'77. 

1 7965.  An  information  is  not  bad  for  cbat^ 
ing  time  when  an  offense  was  committed,  in 
^vres.  Hiter  v.  ^aU,  12-330,  '59;  Hampton 
V.  Slat£,  8-336,  *56.  Contra,  prior  to  code  ^52, 
i^ncAT..Sbik6filf.533,'43;  ^  t.  VothaU,  ^ 
689,  '58. 

17966*  In  an  information  or  indictment  for 
gamine,  amount  or  value  of  article  lost  or 
won,  uionld  be  set  forth  with  certainty,  in  or- 
der, among  other  things,  that  it  may  appear  what 
amount  of  fine  may  be  assessed  under  statute, 
that  fact  being  necessary  to  enable  the  court  to 
determine  what  tribunal  has  jurisdiction  of 
offense.    Long  v.  StaU,  18-566,  '59. 

17967.  An  indictment,  charging  defendant 
with  attempting  to  extort  money,  by  threats  to 
accuse  with  a  crime,  need  not  aver  that  threats 
were  false.  Must  all^  to  whom  made.  Kemler 
V.  -State,  60-229,  '75. 

17968.  An  indictment,  undersection  1,  act  of 
*75,  for  selling  liquor,  as  follows:  The  said  de- 
fendant "not  then  and  there  having  a  licence  to 
sell  intoxicating  liquor  to  be  drank  on  the  prem- 
ises," is  bad.  It  does  not  clearly  allege  that  de- 
fendant had  no  license  to  sell  liquor  to  be  drank 
in  places  named  in  statute;  nor  that  liouor  was 
sold  to  be  drank  in  any  of  places  namea  in  sta- 
tute.  Burke  V.  Suae,  52-461,  '76. 

17969.  Ob  Millard  table*  An  indictment 


charged  defendant  with  permitting  a  minor  to 
play  pool  [oi»]  liis  billiard  table.  The  word  "  on  " 
wasomitted.  He&j/ bad.  Donni«erT.iState,62- 
326,  '76. 

17970.  An  indictmentroustembraceachai^ 

of  all  the  particulars  that  enter  into  the  de- 
scription of  the  offense,  either  in  the  language 
of  the  statute  or  in  equivalent  language.  Salej, 
Wright,  52-307,  '76. 

17971.  Copy  of  forged  j^per.  \n  indict- 
ment for  forgery,  or  for  knowingly  uttering  coun- 
terfeit instruments  of  writing,  must  contain  or 
set  forth  an  exact  copy  of  the  instrument  SUt 
v.CboA,  52-^74,  '76. 

17972*  ItwiUnotdotode8cribeitas"o{the 
following  purport"  SlaU  v.  AiJdiu,  5  Blf.  458, 
'40. 

17976.  But  if  the  forged  paper  is  alleged  to 
be  in  possession  of  defendant,  and  Uiat  is  assign- 
ed as  a  reason  for  not  setting  forth  an  exact 
copy,  the  indictment  will  be  good  without  a 
copy.   Armitage  v.  SatCf  18-441,  '69. 

17974.  The  indictment  must  show  forgexj  U 
an  instrument  which  appears  on  its  face  natur- 
ally calculated  to  have  some  effect^  or,  if  it  be 
not  sufficient  for  that  purpose,  extrinsic  matter 
must  be  averred,  so  that  court  may  judicially 
see  its  fraudulent  tendency.  Reed  v.  Slate,  id- 
396,  '67. 

17975.  An  indictment  for  keeping  a  honsein 
a  disorderly  manner,  under  section  17,  liqoor 
law,  March  17,  '76,  is  bad^  If  It  does  not  aver 
place  to  which  defendant  s  license  was  ap|dici- 
ble,  and  that  place  was  kept  in  a  disoraeriy 
manner.   Davia  r.  State,  &2-488,'76. 

17976.  An  indictment  for  being  found  in  i 
state  of  intoxication, "  in  a  public  Street,  h^h* 
way  and  sidewalk,**  is  sufficient,  as  to  descrip- 
tion of  "public  place."  State  v.  Waggoner,  5S- 
481,  '76.  (Contra,  WiUiam,  v.  Stale,  64-653.)  Af- 
firmed ana  followed,  Slate  v.  Moriarty,  74-103, 
'81. 

17977.  Certainty  of  property.  An  indict- 
ment for  arson,  for  setting  fire  to  "the  ham  of' 
one  Laura  Wolf,"  is  not  liable  to  obiection,  tint 
it  does  not  sufficiently  allege  that  oain  wis  in 
actual  possession  of  party  named  and  in  hw  li^t 
Wolf  V.  Staif,  58-30,  76. 

17978.  An  indictment,  which  charges  offense 
in  substantial  accordance  with  language  nsedin 
statute  in  defining  it,  is  sufficient  iShite  v. 
54-661,76:  Jfo/one  v.  14-219, '60 ;  ^v. 
Botigher,  3  Blf.  307,  '33;  MarbU  v.  SUU^,  13-362, 
'59.  Cf.  AdeU  v.  5late,  84-543,70;  SkUling  v. 
StaU,  5-443,  '54  ;  State  v.  Walton,  6  Blf.  155,^39; 
StaU  V.  MelU)berU,  4  Blf.  178,  '36. 

17979.  Indictment  for  retailing  liquors  with- 
out a  license  must  allege  a  price  at  which 
liquor  was  sold.  Staie  v.  Jacks,  64-412,  76; 
Hvbbard  Suae,  11-664,  '68;  Segm-y.  StaU,^ 
461, '65;  Dvoine  v.  StaU,_  4-240,  '53;  Han  v. 
StaU,  id.  241 ;  fruttmv.  StaU,  id.  601,^63. 

1 7980.  However,  after  verdict  in  aneet  of 
judgment,  this  error  may  not  be  available. 
Hare  v.  Siale,  supra. 

17981.  It  need  not  aver  qnantlty  more  par- 
tlcnlarly  than  that  it  was  less  than  a  quart 
Stale  V.  /dots,  54-412, 76.  Nor  kind  or  qnalltr, 
except  that  it  was  intoxicating.  State  v.  Mmif, 
24-^8,  '65 :  Learg  v.  StaU,  8»-^,  72 ;  Ho^ 
v.  StaU,  18-106,  '62;  Simpem  v.  Slate,  17-444, 
•61 ;  Fetlerer  v.  Slate,  18-388,  '62;  SlaU  v.  M«IH- 
nit,  6  Blf.  654,  '43 :  Dotmev  v.  StaU,  20-8±  '63; 
2(M7-282. 
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of  &□  instrument,  with  proper  averments,  shov- 
ing a  forgery  of  such  instrument,  is  not  insuffi- 
cient by  reason  of  eiToneonslj  attributing  to 
It  a  wrong  name.  Harding  v.  iSKote,  54-359,  '76. 

17983.  Indictment,  "  that  one  F.  M.,  late  of 
said  county,  on,  etc.,  in,  etc.,  did  then  and 
there,  unlawfully  and  feloniously,  willfully, 

Iiurposely,  and  with  premeditated  malice,  un- 
awfally  kill  and  murder  C.  B.,  by  then  and 
there  feloniously,  purposely,  and  with  premed- 
itated malice,  cutting,  stabbing,  and  mortally 
wounding  said  C.  B.  with  a  knife,  which  he — 
the  said  F.  M. — then  and  there  held  in  his 
hands.  Held;  sufScient.  J/eiers  v.  Stale,  5S- 
386,  '77. 

17984.  Whiskj.  Liquor  sold  is  described 
in  the  indictment  as  "  commonly  called  whisky." 
It  need  not  aver  that  it  is  intoxicating.  Judi- 
cial notice  is  taken  of  that  fact.  SchiiM  v.  &ate, 
66-  .73,  '77 ;  Eagan  v.  State,  5»-162,  '76;  Cbmon 
T.  StaU,  18-460,%. 

179S5.  Indictment  for  keeping  a  gaming 
house  was  heid  not  to  be  bad  for  charging  that 
defendant  kept  a  house,  instead  of  Ais  house,  to 
be  used  for  gaming.  Slate  v.  Habbard,  8-630, 
'62. 

17986.  Did  not  state  whether  bet  was  made 
with  persons  played  with,  or  with  a  third  per- 
son.  Hdd  :  bad.   'Slate  v.  ^aUit^  S-531,  '62. 

17987.  An  indictment  charged  that  A,  B, 
on,  etc,  at,  etc,  broke  and  entered  in,  etc., 
and  then  and  there  took  and  removed  a  por- 
tion of  timber  of  a  poplar  tree,  which  timoer, 
so  removed  by  said  B,  was  of  value,  etc.  HdA ; 
indictment  not  defective  for  not  alleging 
tlut  saiA  portion  of  said  tree  was  "then  and 
then"  of  value  stoted.  StaU  v.  BlaekweU,  8-529, 
'62L 

17988.  "State  of  Indiana,  Hendricks  county, 
Hendricks  C  C.,  Oct.  term^  '46.  The  grand  jurors 
for  the  state  of  Indiana,  impaneled,  ewom  and 
charged  to  inquire  within  and  for  the  body  of  the 
county  of  Hendricks  aforesaid,  upon  their  oath 
present,  that  John  Faine,  late  oi  said  county, 
on  the  3d  day  of  Oct.,  in  the  year  aforesaid." 
Held;  words,  "Hendricks  C.  C,  Oct.  term,  '46," 
are  a  part  of  indictment,  and  statement  below, 
"on  3d  day  of  Oct,  in  the  year  aforesaid,"  re- 
fers to  these  words,  and  chai^  time  of  com- 
niission  of  offense  with  aufGcient  certainty.  Saie 
V.  Fiiine,  1-163,  '48. 

17989.  Indictment  not  bad,  for  using  word 
"spiritual,"  instead  of  "spirituous"  liqaors.  State 
V.  Oark,  8-451,  '62. 

17990.  Nor  for  using  "star  for  "steal."  TPOfa 
V.  State,  4  Blf.  467,  '37. 

17991.  Indictment  chained  that  A,  on,  etc., 
at,  etc.,  kept  a  certain  tippling  house,  wherein 
spirituous  liquors  were  sold,  without  license,  to 
M  drank  in  and  about  same;  which  tippling 
house  was  then  and  there  kept  by  A  in  a  disor- 
derly manner,  to  annoyance,  etc.,  contrary,  etc. 
Had;  sufficient  ^iUing  v.  StaU,  6-443,  '54. 
Cf.  14-219;  18-362. 

17992.  Indictment  for  stealing  "a  bank  note 
of  tiie  state  bank  of  Ohio  for  the  payment  of 
$10."  Hdi;  it  was  not  necessary  that  note 
should  have  been  described  with  greater  partic- 
nlarity.    Orawjord  v.  Staie,  2-132/60. 

17998.  Criminal  charges  must  be  preferred 
with  certainty  to  common  Intent  that  court 
and  jury  may  know  what  they  are  to  try — of 
what  tiwy  are  to  acquit  defendant,  or  for  what 


know  what  he  is  to  answer,  and  that  record  may 
show,  as  far  as  may  he,  for  what  he  has  been  put 
mjeopardy.    WhUney  v.  Sote,  10-404,  '58.  Ct 

17994.  Act,  or  instrument,  or  both,  consti- 
tuting basis  of  a  prosecution,  should  be  descrll}- 
ed  with  certainty  in  official  accusation,  if  pos- 
sible,  and  if  not,  that  fact  should  be  stated  as 
an  excuse  for  want  of  certainty.  And  proof 
must  substantially  correspond  with  such  de- 
scription. The  best  evidence  must  be  adduced, 
as  written  instruments  themselves,  instead  ol 
parol  evidence  of  their  contents.  WhUney  t.  Sale^ 
mpra.   Cf.  85-419;  28-61. 

17996.  It  was  urged  that  indictment  was  de- 
fective in  omitting  words  "of  our  Lord"  after 
word  "year."  Held;  objection  not  valid. 
man  v.  ^ale,  2-91,  '50. 

17996.  In  information  against  a  bank,  it  is 
only  necessary  that  time  and  other  circumstan- 
ces, in  description  of  one  of  cliarges  showing  a 
violation  of  charter,  be  certStlu  to  a  common 
intent.    Bank  Vvneenna  v.  Suae,  1  Blf.  267,  '23. 

17997.  Indictment  that  defendant,  on,  etc, 
at,  etc.,  did  then  and  there  erect,  keep,  etc.,  a 
certain  tippHng-houscor  place  wherein  spiritu- 
ous or  intoxicating  liquors  were  sold  by  defend- 
ant, without  license,  to  be  drunk  in  and  about 
said  tippling-house,  etc  Held;  indictmentnot 
bad  for  nncertalntj.  StaU  v.  Zimmerman,  2- 
565,  *61. 

17998.  Affidavit  and  information  thereon 
charged  that  on,  etc.,  at,  etc.,  E  D  "was  then 
and  there  a  female  prostitute;"  neither  affida- 
vit nor  information  containing  any  description 
of  the  offense  charged.  Held;  information  in- 
sufficient.   Delano  v.  Slate,  66-348,  '79. 

17999.  Indictment  for  bui^lary,  charging 
that  defendant,  on,  etc,  at,  etc.,  did  then  and 
there  unlawfully  and  fdoniousl^,  in  night  time, 
burglariously  break  and  enter  into  store-house 
of  A,  "there  situate,  with  intent  then  and  there," 
certain  personal  property,  of  certain  value,  of 
said  A,  "then  and  there  being,  then  and  there 
feloniously  and  bniglarioosly  to  steal,  take  and 
carry  away,"  etc.,  is  sufficiently  certain.  Edwtaxk 
V.  SUile,  62-34,  '78. 

18000.  But  where  indictment,  havingcharged 
that  defendant  and  others  did  unlawiullv  and 
feloniously  conspire,  etc.,  for  purpose  of  lelon- 
iously  and  burglariously  breaking  into  store- 
house of  C,  "with  the  intent,  the  moneys,"  etc., 
"  then  and  there  being,  to  steal,"  etc.  Held;  in- 
dictment bad;  words  "steal,"  etc.,  not  being 
qualified  by  word  felonumdy,  according  to  statu- 
tory definition  of  larceny.  2  R  S.  '76,  432,  sec. 
19.  8cudderv.SU>ie,9t-lZ,^l%. 

18001.  Indictment  charged  that  defendant 
on,  etc.,  at,  etc.,  then  and  there  having  the  care, 
management  and  control  of  a  billiard  table,  did 
then  and  there,  allow,  suffer,  and  permit  B  to 
play  billiards  and  a  game  called  pool,"  upon 
said  table,  with  persons  whose  names  are  un- 
known to  the  grand  jury,  he,  said  B,  then  and 
there,  being  a  person  under  age  of  twenty-one 
years,  and  said  table  not  being  then  and  there 
kept  or  used  in  a  private  family.  Held  ;  good, 
on  motion  to  qwudi  for  uncertainty  in  chaig- 
ing  the  offense.  Moore  v.  SlaU,  65-213,  *79. 

18002.  A  note  was  payable  to,  and  indorsed 
by  "  E.  J.  Schweitzer.  Indictment  charged  a 
forgery  with  intent  to  defraud  Emily  J.  Schweit- 
zer. "  There  was  no  averment  showing  identic 
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of  person  defrauded  with  person  to  whom  note 
was  payable."  Hdd  ;  for  lack  of  such  averment 
indictment  bad.    Younl  v.  SbUe,  64r443,  '78. 

18008.  Dlscrepuncj  iu  dates.  Indictment 
charged  defendant  with  having  committed  lar- 
ceny in  an  adjoining  county  on  the  15th  day 
of  May,  1878,"  and  with  having  brought  stolen 
property  into  county  where  indictment  waa 
found  "  on  the  16th  day  of  May,  1876."  Held;  on 
motion  in  arrest,  indictment  insufficient  Hvtch- 
tMM  V.  SUUe,  62-556,  '78. 

18004.  Legibility.  Indictment  chai]^  of- 
fense to  have  been  committed  on,  etc.,  in  year 
one  thousand  eiglit  hundred  and  6ftyWoo.  Held  ; 
loo  must  be  construed  to  mean  two,  SkUe  t. 
Hedne,  6-3.t0,  '55. 

IsOOS.  Indictment  for  obtaining  a  transfer 
of,  etc.,  by  payment  therefor  in  notes  of  a  certain 
bank,  defendant  falsely  pretending  that  bank 
and  its  paper  were  good,  when  in  truth,  as  he 
well  knew,  bank  was  insolvent  and  its  paper 
worthless.  Held;  notes  sufficiently  described. 
State  V.  Layman,  8  Blf.  330,  '46. 

18006.  An  indictment  charging  defendant 
with  having  sold  intoxicating  Uquor,  etc.,  '*on 
or  aboui  tne  4tli  day  of  July,"  etc.,  "said  4th 
of  July  being  then  and  there  a  ie^l  holiday," 
is  bad  for  uncertainty.   Mvge  T.  Staie,  68-388, 

18007.  HlBtafce  in  indictment  as  to  defend- 
ant's name  can  not  be  taken  advantage  of  after 
a  plea  of  not  guilty.  Uterintrgh  v.  SaU,  8  Blf. 
202,  '46. 

18008.  Indictmept  charged  that  defendant, 
by  means  of  false  pretenses,  obtained  "the  check 
of  said  John  King,  Jr.,  upon  the  Commercial 
Bank  of  Cincinnati,  for  the  sum  of  $34.51," 
which  check  was  then  and  there  of  value  of 
$34^1.  No  excuse  was  given  why  there  was 
not  a  more  particular  description  of  cbeck. 
Held;  bad  for  insufficient  in  description  of 
property  ohuined.    BornieU  v.  State^  64-498,  '78. 

18009.  Where  time  for  prosecution  of  an  of- 
fense is  limited  by  statute,  time,  as  averred  in 
indictment,  should  appear  to  be  within  the  lim- 
it.  Staie  V.  Rua,  8  Blf.  195,  '46. 

1 8010.  An  assault,  with  intent  to  kill, "  felo- 
niously "  made  means,  that  it  was  "  unlawfully  " 
made.  "  Feloniously  "  includes,  and  is  equiva- 
XSbi  of,  "unlawfully."  Shmn  v.  State,  68- 
423,  '79. 

18011.  Cnlawfolly.  In  an  indictment  for 
murder,  neither  word  "unlawful"  nor  "un- 
lawfully" need  be  used.  Beaxen  v.  ^ioie,  68- 
530.  77  :  Jtrry  v.  State,  1  Blf.  395,  '25. 

18012.  Word  "  felonloiuly  ^>  includes  all 
that  is  expressed  in  "  unlawfully."  Beavert  v. 
State,  supra. 

18018.  An  indictment  for  grand  larceny, 
charging  that  A,  on,  etc.,  at,  etc.,  $60  of  current 
gold  coin  of  U.  S.,  of  value,  etc.,  property  of, 
etc.,  did  feloniously  steal,  etc.,  sufficiently  de- 
scribes property  charged  to  have  been  stolen. 
McKane  v.  Stale,  11-195,  '58. 

18014.  An  indictment  charged  that,  on,  etc., 
at,  ete.,  defendant  "did  then  and  there  unlaw- 
fully, in  and  upon"  A,  "a  woman,  forciblr  and 
feloniously  malie  an  assault,  and  her,  said  "  A, 
"then  and  there,  unlawfully,  forcibly,  and 
against  her  will,  feloniously  ravish  and  carnally 
know,  contrary,"  etc.  ife&f/  verb  did  was  used 
conjunctively,  and  pertainwl  to  both  branches 
of  sentence.  Held;  indictment  good.  Vtmec  v. 
Suot,  6&-460.  '79. 


18015.  Wordaati^  in  an  indictment,  will  be 
referred  to  next  antecedent  only  when  plain 
meaning  requires  it.  Wilkiiaon  t.  State,  1^ 
372,  '68. 

18016.  Where  indictment  charged  that  de- 
fendant, "  feloniously,  designedly  and  with  in- 
tent to  defraud,"  etc.,  "  did  falsely  pretend,"  etc 
Held;  implication  amounted  to  express  charge 
that  defendant  kn&winglj/ did  falsely  pretend,  etc 
State  V.  Snyder,  66-203,  '79. 

18017.  An  indictment  charged  defendant 
with  unlawfully  injuring  "  a  certain  toll  gate, 
erected  on  the  J.  &  K.  division  of  M.  &  L.  U.  B. 
company."  •  •  •  "  then  and  there  the  prop- 
erty of  tne  M.  &  L.  Gravel  Road  Company." 
Heid;  description  of  toll  gate  was  sufficient 
Context  shows  that  it  was  situate  on  road  and 
not  on  persons  composing  company.  Jay  v.  State, 
OS-ISS^TO. 

18018.  Sufficient  when  infonnation  alleees 
that  "said  toll  gate  being  then  and  there  the 
property  of  "  C.  &  Y.  Turnpike  Company.  iStofc 
v.  Walte'rt,  64-226,  '78. 

18019.  Indtetment  In  two  coiiiitB^  one 
against  A  for  stealing  goods;  other  against  B 
for  receiving  them,  knowing  them  to  be  stolen. 
Held;  second  count  not  objectionable  for  not 
stating;  time,  place,  value  of  goods,  etc.,  these  be- 
ing laid  in  first  count,  and  referred  to  in  second. 
Bedman  t.  State,  I  Bit  429,  '26. 

18020.  An  indictment  chargnl  that  the  false 
pretenses  were  made  to  induce  K  to  beconw  se- 
curity of  L  on  a  note,  hot  showed  that,  instead 
of  going  security,  he  became  a  principal  and 
made  note  payable  to  L.  Hdd  ;  this  was  such 
ambiguity  and  uncertainty  as  to  be  fatal.  SbOe 
V.  Locke,  85-419,  '71. 

18021.  Indictment  for  forcible  rati^  of  a 
house  in  "northeast  comer"  of  a  certain  lot 
Proof  showed  ptemisee  entered,  to  be  a  building 
on  lot  mentioned,  but  not  on  northeast  comer. 
Variance  was  fatal.    B<dl  v.  Slate,  26-155,  '66. 

18022.  In  matters  of  local  descripUon  affect- 
ing realty,  any  variance  between  indictment 
and  evidence  will  be  fatal.  Id. 

18028.  Though  precise  local  description  need 
not  be  alleged,  if  given  it  must  be  proved,  or 
variance  will  be  htal.  IKerfiT.  jSteie,  42-16L 
'73. 

1 8024.  An  indictment  charged  that  defendant 
at,  ete.,  did  "  nnlawfully  and  feloniously  steal, 
take  and  carry  away,  of  personal  goods  and  chat- 
tels of  one  (naming  him)  then  and  there  being 
of  value  of  four  dollars,  onepair  of  boots,  con- 
trary to  form  of  statute,  ete.  Held;  thongh  trans- 
posed and  ont  of  the  miul  form,  good.  £tM 
v.  ^ofe.  44-285, 73. 

18025.  Time.  An  indictment  charging  a 
sale  of  liquor  to  one  in  habit  of  being  intoxi- 
cated "  on  or  about "  a  certain  day,  is  not  bad,  for 
reason  thereof.  Hampton  v.  State,  8-336,  '56 ; 
fhrretv.  State,  45-371,  '73. 

18026.  Nor  in  charging  a  riot  Hardebedc  t. 
State.  10-459,  '58. 

18027.  An  indictment  charging  a  criminal 
offense,  in  saffering  or  making  a  certain  nnlawfol 
sale,  must  aver  une  ofTeMM.  orthat  it  was 
unknown.    McLat^m  v.  State,  4S-338,  73. 

18028.  Also,  names  of  those  gaming  wbco 
charged  withgaming.  Bviler-f.  iSale,5BlL280,*4O. 

18029.  Also,  in  suffering  his  building  to  be 
used  for  gambling.  State  v.  Nokrnd,  29-212,  t7. 
CL  SowU  V.  Slate,  11-492,  '58;  7  BIL  242. 

18080.  Section  18  of  liquor  law  of  78  to  the 
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•*fibct  that  it  vill  not  be  necessary  to  all^  the 
Bftme  of  rendee,  is  unconfititutional.  MeLaugh- 

■im  T.  SUUe,  gupra. 

18081.  An  indictment  for  betting  with  A,  B 

"C  and  otkat,  is  bad  for  not  naming  ail,  or  the 
reasons  forUie  failure.  Stale  T.  imn,  5  Blf.  343, 
'40. 

18088.  For  •bUtnliir  monej^  on  folse  pre- 
tenses, nast  all^  "  whose  money."  Halley 
T.  Slaie  73. 

1803S.  Ad  indictment  ie  not  bad  for  allM^ng 
that  vendee  was  in  habit  ofj  being,  instead  of 
^ttlng,  intoxicated.   Oonndl  v.  StaU,  40-446, 

1$0S4*  And  it  need  not  state  the  kind  of 
liquor  sold.   ComuU  y.  State,  supra. 

i8085«  An  indictment  for  manslaughter, 
charging  that  defendants  "did  •  •  •  unlaw- 
fully and  feloniously  kill "  a  person  named,  "  by 
•  •  •  •  unlawfully  and  feloniously  cutting  *  * 
and  mortally  wounding"  said  named  person, 
^' with  an  instrument  to  the  grand  jury  un- 
known," which  "  defendants  had  held  in  their 
Itands,"  saffieientl/  ebaracterizes  the  lciU> 
lor,  Ud  Is  good.  WUU},  v.  State,  ^(^-363^14. 

IsOStt.  An'indictment,  charging  an  ofiense  of 
A  and  B  with  intent,  etc.,  is  sufficient,  if  it  de- 
scribes A  and  B  in  language  of  statute  creating 

'OfTense;  and  charges  relony  intended  In  lui* 

■  vnage  of  statmte  dellnin;  crime.  WUtiamB  t. 
StaU,  47-668,  '74. 

18087.  An  afSdavit,  charging  an  assault  In 
lanrnMTe  of  statute,  is  sufficient.  Slate  t.  Tra- 
lodb,  46-289, '74. 

18088*  Ail  substantial  allegations,  necessary 
to  make  an  indictment  good  at  common  taw,  are 

-.atill  required,  though  as  great  certainty  is  not 
required  in  mere  description  of  offenses.  Satev. 
Jteeord,  60-107,  '77 ;  Dillon  v.  State,  9-408,  '57 ; 

.State  V.  Miles,  4-677,  '53;  Mmni  v.  State,  7-664, 
'56 ;  MeUn  v.  66-336,  77 :  Shepherd  t.  SbUe, 
44-25,  76. 

180S*.  No  ^eater  certnlntjr  is  required  in 
'Criminal  pleading  than  in  civil.  MeOool  v.  Stale, 
28-127,  *64. 

ISOM.  An  indlotraent  charged  defendant 
with  permitting  a  minor  to  play  pool  [on]  his 
■billiard  table.   The  word  "on'*  was  omitted. 
Held;  indictment  bad.  Donniger  v.  State, 
76. 

18041.  Facts.  An indictmentmuststatehow 
•crime  was  committed^  by  reciting  facts  and  cir- 
•cumstances  constituting  offense.  Slatev.  Record, 
.60-107,  77. 

18042.  An  indictment  charged  defendant 
with  indecency  "  by  then  and  there  making  an 
nncoTered  exhibition  of  his  privates,  in  presence 
of  divers  persons,  then  ancf  there  assembled.*' 
HeUI;  sufficient.    Ardery  v.  Suite,  5«-;i'i8,  77. 

1 8048.  An  affidavit,  in  describjn^  the  offense, 
chained  a  riot  to  have  been  committed  in  "  a 
riotous  and  tumultous  "  instead  of  in  a  "violent," 
«tc.,  manner,  is  not  insufUcient.  State  r.  KuUer, 
60-572,77. 

18044.  An  indictment  for  maintaining  a  com- 
mon nuisance,  where  the  judgment  is  not  to 
abate  it,  which  describes  the  place  "  that  is  kept 
in  a  disorderly  manner"  as  a  certain  brick 
building  on  uncertain  described  parts  of  certain 
numbered  lots  in  a  certain  place,  sufficiently  de- 
scribes place.   FUteherv.  State,  64-462,  '76. 

18046.  The  word  "shooting"  is  not  a  tech- 
nical word,  and  phrase  "  shooting  a  person " 
means  that  person  was  fait  by  suMtance  with 


which  gun  or  pistol  was  loaded.  Jarrdl  Y.  Stale, 

68-293,  '77. 

18046.  An  indictment  for  obstructing  a 
highway  by  "unlawfully  cutting  a  ditoh,"  ete., 
and  "making  an  embankment,  eto.,  "thereby 
causing  the  water  to  flow  in  said  road  "  contrary, 
etc.,  is  good  without  further  alleging  depth  of 
ditch  or  lieight  of  embankment.  State  t.  Dm, 
62-483,  '76. 

18047.  And  for  "  erecting  fences  across  said 
highway."  StaU  v.  Buxton,  81-67,  '69  ;  Jeffries  T. 
McA'amara,  40-142,74. 

18048.  In  a  prosecution  for  an  offense  (sell- 
ing intoxicating  liquors)  committed  on  Sunday, 
affidavit  alleged  that  it  was  done  "on  or  about 
the  2d  day  of  November,  1873,  the  said  day  be- 
ing Sunday."  Held;  affidavit  bad.  Time  is 
the  essential  ingredient  of  offense,  and  it  was 
not  stated  with  sufficient  accuracy,  f^btger  v. 
State,  47-235,  74. 

18049*  Also,  when  it  contains  additional  al- 
legation that  said  2d  day  of  November,  '73,  be- 
ing then  and  there  first  day  of  week,  commonly 
called  Sunday.  Slate  v.  Land,  42-311, 73;  OaA 
V.  Suue,  84-436,  70. 

18060.  An  affidavit,  charing  defendant  with 
offense  of  keeping  his  house,  where  intozicatiuff 
liquors  were  sold,  in  a  disorderly  manner,  is  bad, 
unless  it  specifies  acts  constituting  the  dlsor* 
der.    Hoaea  v.  Stale,  47-180,  '74. 

18051.  Affidavit,  charging  a  criminal  offense 
of  selling  liquors  to  one  in  the  habit  of  bein^ 
intoxicated,  must  allege  that  such  was  his  habit 
*'at  time  of  sale.''   &aer  v.  Stale,  47-129,  74. 

18062.  An  indictment,  chaining  that  seduo- 
tlon  was  "by  means  of  a  promKe  of  marriage," 
instead  of  using  words,  "under  a  promtso," 
eto.,  is  good.    Slinehouee  v.  Slate,  47-17,  '74. 

18068.  Certainty  of  name.  An  indictment 
against  James  A.  Smith,  referred  to  him  in  dif- 
ferent places  as  "said  James  Smith,"  and  "  said 
James  A.  Smith."  Held ;indidmenl  not  vnst^cienL 
Weay,  State,  i8-m,'74. 

18064.  Billiards.  An  indictment  charging 
offense  of  unlawfully  permitting  any  person  to 
game  at  billiards,  must  charge  that  a  game  was 
played,  and  name  persods  playing,  or  give  reas- 
ons why  not  named.  Zook  v.  Slate,  47-463,  '74 ; 
Alaander  v.  State,  48-394,  '74. 

18065.  Peijury.  Indictment  for  perjury  in 
making  a  false  indictment,  which  did  not  pur- 
port to  set  forth  a  copy  of  affidavit,  or  any  part 
of  it,  nor  set  out  tenor  of  affidavit,  in  whole  or 
in  part,  but  only  substance  thereof,  is  bad.  (hp- 
paek  V.  State,  86-513,  71. 

18056.  An  indictment  charged  that  A  rave 
to  B  "a  mortal  injury,  to  wit:  a  fracture  [de- 
scribed] of  whichsaid  mortal  injury  or  fracture," 
B  died.  Hdd;  not  uncertain.  Weit  v.  State, 
48-483,  '74. 

18067.  Following  is  not  too  uncertain :  A 
save  B  "in  and  upon  the  head  of  him,  the  said 
B,  divers  and  sundry  deadly  and  mortal  wounds 
and  injuries,  which  are  too  numerous  to  be  more 
particularly  described  by  said  grand  jury  in  this 
indictment,  of  which  wounds  and  injuries,  all 
and  singular,  the  said  B  then  and  there  died." 
The  depth,  etc.,  of  a  wound  need  not  be  described. 
Duket  V.  -State,  11-557.  Cf.  Diat  v.  Slate,  7  Blf. 
ao :  DiOon  T.  Sbacj  9-408. 

18068.  An  indictment,  charging  a  combining 
for  the  commission  of  a  felony,  most  particu- 
larly roeclf^  either  (1)  combining  for  the  pur- 
pose of^  committing  felony,  or  knowing 


Digitized  by 


Google 


60-4a&,  "75:  LKmkmghain  v.Sfdfe,  4fl-IW6,  '74- 

18059.  An  indtetnifent  churj;:^^^  tliiiL  the  da- 
feii!iant,atjetc.,Pii,pti:..ffli»iiit>ii'ily  it  fid  fnlpHilydid 
fiirj^i.'  iLrui  c'f.mTilerfi.'i!  !i  citIji  iii  iintv,  {nivntile '"to 
Dl'K:i1I>  bank"  ta  coi'V  ■■]  iioti:  j i-adoil \ 

Willi  intfiil  ti»  defraiitl  \  ii  iim!  (  t>,  ivlio 
wvn?  cloiiif!  buHinu'SM  iLiidur  tlie  Hrra  name  of 
IX-Kalli  liaEik,  L'iirtmry,  etc-  Jldtlf'  good.  Sker- 
ity  V.  iSfiift,  ."ii-ltiS,  '7lj. 

ISOtiU.  I'ie  oi  word  "firetendtd,"  instead  d£ 
**rejjre9.eiiU-il,"  iu  rtlleginR  A  c-rimeuf  "obtaiaing- 
nwdt;  uhUlt  hil!>e  pri-Ui^Ki.".,"  will  not  reiidtr  an 
milktiuent  bad.    Jfn-.^  v.  Srnte,  50-473,  '75. 

1N061.  An  ini1  h'liiii'nl,  cliarping  a  conKpira- 
iry  Ui  cc+imiiit  :i  riil_iliiTv,  must  be  ii.^  .--[n.'cilie  ami 
filling  if  clmir^iTig  tltv  ottt- nse  of  roblxTv,  and 
most  aver  teking  to  be  '^bf  violence,"  or,  "put- 
ting ia  fear."    LamtfWffhom  r.  JSbiU,  40-186.74. 

In  iiidletB^eilk,3$9B«n  laiured  or 
MUed  may  I)p  deBurlbwl  ifr  ame,  by  one 
nam?  with,  iiii  ulun,  np,  ;is  ;i  ;x>rs')(i  wlidjio  name 
b  unkiiuivri.     Wnl/  w  -Si  r^r,  .il-  |Vl  lr,|,  7"). 

1S0G3.  >ttme  iiitliituwii.  An  Liidiriiiuiit  for 
retnilinS  s]ti.ri[Lioiit!  Iliiinir,  I'liar^'cil  llial  tii|i!i)i' 
waA  sola  to  a  ponton  whose  uanie  v/an  uitknuwtt 
io  grand  juron: one  witness  only  was  ezamui'Hl 
At  triitl;  KDd  n«t»Ufied  to  wnom  liquor  wak 
M^d,  tbathe  woti  a  vitnosiK  Ix-foro  ^rni)d  jury 
wheta  Indictment  ir»  fuunrl,  and  iFiat  la-  th>L-ii 
liricw  Tinmenf  pt^r^^on,  and  would  hiiVf  diM  lmofd 
tiBUK'  to  grnnfl  jiirr  if  tliey  had  iiiqnirtd  wlint 
it  wtis.  Held;  incliclaicnl  foiitd  iiul  be  Hiiri- 
Uiiwl.   jy/cif/T^  V.  .V.';:-, m.  ':yl. 

]IM^64>  Kach  count  in  un  Lndictmcnt  musl. 
mufficientin  itBelf,  BTflmiwtB  in  one  count  CAn 
not  aid  defects  in  another.   Slaity.  Ltmglm,  10- 
4H'J.  Tip. 

I  >^Oli>id  Afflxi  Nnmo.  Imlictment  chnre^i 
KiviiiK  lifjiiiir  t<i  ilobert  McNcnl,  jr."  I'mof 
^v;is  timt  il  M'a?;  given  to  "  Ilohorl  McNenl." 
Alhx  is  nij  purL  uf  iinnic,    Atici  v.  Stuff,  .j2- 

iHO^Q.  TUmme.  Indictment  alk^c-d  pn,H>:^iiikr 
to  A,  B.  Eobinsoti  iif  a  for^Hl  bank  note,  piir- 
porting;,  etc.,  knowing,  etc.,  witb  intent  ta  de^ 
iraLid  said  A.  H.  Kruin^ion.  It  was  proved  nn 
trial  that  JK^^biniiHn'H  naam  was  Al«xftiidcr  B. 
Rbbinaon,  but  thnt  he  wn^i  often  called  A.  B, 
Bobinsdn.  Uirl'1 ;  averment  that  note  waa 
puRSQd  In  A.  B.  Rolitwin  was  mil  siiflicient, 
wii|-iriiit  iin  avennfiit  tlmt  hi^  fliristiini  M.imv 
wim  iitiknown.  IfeJd;  a  motion  for  u  new  triwl 
{indietioent  being  bad  on  motion  in  arrest;  wnx 
correctty  dvemiled.  Hetd;  indirtment  vaa  bad 
OD  motion  in  amsL   ZeUrvn  v.  iS/'ife,  3-069, 

18007.  Name.  A  complaint  f»r  an  unnit 
and  batt£fy,  did  not  set  out  f  JirlitttBa  name  of 
llefitndltn^ bat  only  inUi.Tl»^.  Held;  defendant 
could  nvnil  himsj^lf  of  oroissioil  \>J  BlOtioD  to 
mi3Kli,  or  idea  |^  <3py(ftijr 
Sale.,  4-tsa2, 

lAQMw  C!ertalnt|-  In  naia«^  tw^fituent  In 
thb  ciM  elUives  that  "  a  mav  6|dlli^bimee3f 
Lk.  J..  JMtttVuwnTai  nameiilogimDd  jararn 
mtknaim,*  etc.  .Held!  /  jaroM  toolc  "  JortM  "  to 
beiriM  Bnrnnme  of  defendant,  and  only  meant 
(fr  ftHege  that  name  indicated  by  initials  wui<  iin- 
Icnown.  Jlcld ;  there  la  no  ohjection  ti  ttiis 
kmo  of  statement.    Jme«  v.  Sink,  I  l-il.>7, 

1H06!>.  5aine  of  derendftnt.  iTidioinuni 
was  Bgainat  defendant  ae  "one  iStanc  w1i'm<(> 
given  name  a  unftnown,"  Tliejra  was  do  progf 


1§070<  Yariiueet  InfomiBtiondifferedrrom 
affidavit  in  ^ring  names,  to  wit :  In  fbrnuf,  de- 
fendant v»K  culkd  IjOum  Girom,  in  lattv  Xsir 
Geraui,  In  Iciricier,  party  injured  VU  Ani 
Ihf  hitter,  .SiroA  T>igas.  H'-fi; 
VMriaTii?*.'  iriiiikaiL'niil.    (r'lrow  v.  .Sf<(^f,'2I)-l'.l, 

18071.  Practicfi  and  pleading  a&  to  ixiConu- 
tino,  see  B.  B,  '81, 1131  to  1146. 

lg07!S.  An  iodictuent  chaxged  dcfndait 
with  uttenng  and  publiabing  to  A  *  '  *  a 
certain  false,  foraged  and  counterfeit  pmniiflHiiT 
note  ■  *  ■  eigned  by  "S.  B.  Skinm  r."  wltn 
intent  to  defraud  one  ".Solumon  li.  Skfa],'T."* 
Kti  avermPTits  sho-wing  "  S.  li.  SkiuTK-r  '  U'  te 
Scdaniini  IS.  SkiuiuT.  HJtl  ;  iiul  ih.  I  idi  nl  in-iiffi- 
cLent  for  uticmnijity  in  uam^.  irhian  v.  itak^ 
57-144,  '77. 

1803a.  lBt«Ht.  Whether  indictment  kbr 
committing  oH^'tnal  forj^ery,  or  lor  pKIKti^ 
foi^ged  pa^^r,  intt^iil  niiiy  lie  laid  to  ilitMaB'pi^ 
ean  whiiE^e  ii.'inu'     fijrgcd.  Id. 

1SU74.  An  iiidi{^lmeiit  char]|^d  defeckdaDt 
with  :ui  ;i>:-:tiiU  nri  McKuHkev  '*  *  with 
i]i[i-nt  til  r:ivi-l[,  iiiul  I'iLrnallv  knoit  MrKIotklff 
wliosi!  sex  is  tioi  lui-otiiitied.  It  wiui  bad  lor  ob- 
ocolaiQty.  iTfttot  T.  •arale,  67-l09»  17. 

18075.  Tndictm«nt  tor  unlaviultr 
ocrtaiti  gunds  owrti^d  by  "jOTCjcaMlli  tS  KMkS. 
c«!inly  of  Krios,"  is  bad.  'T^'(lit6tf  &I ^Wiv 
of  poor,"  lut  eiith  he  can  not  own  property. 
(.'ountyowiiB  prfiperty.  If  lie  owned  propeiW 
his  name  ftimilil  Ituvf  V-cn  give".  •'Sfl'e  V,  Rd- 
liru',  SS-  :!:'IJ.  'In. 

18070.  All  iifndarilf  being  la  illi(iiuetlT«y 

"taJcM  Or  »;Colen,"  churges  Oo  CfimiBU  oiHM. 
WiUiama,  IS^lEj],  '62. 
18037.  Party  onknowa.  lofonnatlonduij- 
ing  assault  and  battf^ry  upon  "n  certain  boj^r 
whost'  name  js  utikiumn,"  iij  very  bad.  BfldB^ff 
T.  ^ttitf,  16-1!>0,  'tKJ. 

180T8.  An  indictment  is  bad  il  it  dortBol 
h^Lmu  ..reefer  tci  doMMr  JB!«v||brr*  Alv 
'77. 

18070.  If  there  be  aevfiral  coanb  in  an  is- 
dictmeni,  some  of  wliich  are  bad,  and  their 
a  ^nerai  rerdict  of  guilty,  a  valid  iuJpntnt 
may  be  entered.    It  will  be  presiimeu  tlut  Ha 
judgment  waa  enlcred  on  ibc  pnod  coutiIJl  /*t 

18080.  But,  if  the  jtiry  find  the  defeoduit 
^lilty,  S.V  charged  in  Uie  Bnl  and  secund coun** 
uEif  ii^f  wliii'lL  'in  had,  u  jud^lBie^  CAB  SOttetf- 
ti'rH  (HI  till.'  venlict.  M. 

ISM"*!.  A  hrtrny  (d"twenty-tive  dollart  jn 
money)  to  wit  l  twenty-live  piece*  of  carrent  sU' 
Ter  eoin  of  United  HtatcB,  nailed  half-deUaRp'' 
value  of  6flycente  each,"  etov,  (partimlar  ds- 
BoripUoc  of  other  piecea,  all  BfKRs;aliflK^-6J^ 
iagoffioieDtMtodescriptiDnr  BarmrT' wiEi*^ 
m^i.   Ct  TfeTK  T.  5tafe,  111-70, '58 

I8O8B4  Alao,  **ol  a  Wak-note  of  tberita^ 
of  $10."  Ifeiry  T.  awe^  lt-70. 
IfiOSS,  Also,  of  "fire  conntT  or*eni  dn" 

by  iuidilor  of  the  roiinty  of  Alfen,  in  ■^''^ 
ijf  Itldilina,  nn  (h<,'-  Irra'^nrer  nt  said  AllPilCOIIfll^r 
line  <if  ll.rsc  t'tiiiiHv  onli-rs  beihp  of  ihedeM"' 
iratiiin  ^if  fV7,  and  nf  t^e  valiio  of  t25;^«* 
ritber  lit'in'^,''  /j.'jiij^tiuij  v.  Stiitf,  S-S'i 

iNOS-i.  Also,  M- hen  tilt-  niiiney  is  dcK-ritot 
B8  "  two  United  8tat(s  ^Id  coin,  of  ti*'!5''''J5 
inaliou  and  Value  of  ten  dollani,"  initwtv* 


636, '08. 

18085.  Also,  of  "two  horse-shoes  of  the 
value  of  76  cts."   Dougkertif  v.  State,  20-442,  '63. 

18086.  Also,  of  one  bay  mare  of  the  value 
of  $150."   Newame  v.  State,  27-10,  '66. 

18087.  An  indictment  charged  A  and  Ms 
Herk,  B,  with  an  ofiense,  etc.  Held;  "  his  clerk" 
is  merely  deflcrrptive  of  the  person.  It  is  not  an 
averment  that  B  sold  and  acted  for  A.  Flddm 
V.  State,  54-462,  '76. 

18088.  Description  of  place.  When  an  in- 
dictment for  maintaining  a  nuisance  describes 
it  as  situate  on  certain  specified  land,  the  proof 
must  show  that  it  ib  situate  on  the  land  de- 
scribed, or  there  will  be  a  failure  in  the  proof, 
and  a  rariance.  HVto  v.  iiWe,  42-161, '73.  Cf. 
20-156. 

18089*  An  indictment  formaintaioing  a  nuis- 
ance when  it  is  to  be  abated,  chai^ied,  etc.,  the 
maintaining  of  "a  certain  mill-dam  m,  aboutand 
across  a  certain  stream  of  water,  in  said  county, 
called  Elkhart  river."  i/eW;  defective.  The  de- 
scription of  the  place  was  too  general  and  un- 
certain. The  sheriff' could  not  act  with  certainty. 
There  might  be  other  dams  in  the  river.  Wo(d 
T.  .S^.  &-433, '54.  Cf.3Blf.  m 

18090.  It  would  seem  where  no  abatement  is 
sought  the  precise  locality  need  not  be  stated. 
Howard  v.  Slaie,  0^44,  '55. 

18091.  Description  of  defendant  in  an  in- 
dictment, by  the  addition  of  his  degree,  or  mys- 
tery, and  place  of  residence,  is  not  necessary  in 
this  state.   5?a(e  v.  Afci)owefl,  6  Blf.  49, '41. 

18092.  Where,  in  an  indictment,  a  particu- 
lar, though  unnecessary  description  is  given  by 
way  of  identifying  an  article  oiproperty  alleged 
to  be  stolen,  the  state  is  bound  by  such  descrip- 
tion, and  to  justify  a  conviction,  the  evidence 
must  sustain  such  description.  Morgan  v.  &ate, 
ei-447,  '78. 

18098.  lu  Indictment  for  obstmeting  a 
UphiraT^  it  is  not  sufficient  to  describe  it  as  a 

certain  highway  "  in  said  county  "  or  "  in  

township,  in  said  connty.**  <S(ate  r.  ^Stnocv^  66- 
666,  '78. 

18094.  Description  of  property.  Indict- 
ment, cbarving  defendant  with  robbiery  or  lar- 
ceny for  taking  bank  bills ;  sufficiently  describee 
the  bank  bills  stolen,  if  their  number  {how 
many),  their  denomination  and  value  are  given. 
Hart  V.  SlaU,  55-599,  '77. 

18095.  Denominations  or  equivalent  words 
must  be  used.   Amdd  v.  Slate,  52-281,  '75. 

18096.  Description.  An  indictment  for  false 
pretenses  in  selling  incumbered  real  estate  as 
iree  of  incumbrances,  must  (1)  alle^  the  name 
of  the  purchaser,  and  (2)  give  a  sufficient  descrip- 
tion oi  the  property  sold,  and  (3)  set  out  or  de- 
scribe the  liens  that  constituted  the  incum- 
brances.   Keller  v.  State,  51-111,  '75. 

18097.  Repugnancy.  If  two  material  alle- 
gations in  an  indictment  are  repufmant,  or  if 
tbe  charae  is  so  uncertain  that  the  defendant 
can  not  know  what  he  is  to  answer,  the  indict* 
ment  is  bad.    Ketter  v.  Siate,  51-1 1 1 ,  '75. 

18098.  No  more  particularity  in  the  de- 
scription of  the  property,  is  required  in  an  in- 
dictment for  robbery  than  in  an  indictment  for 
larceny.    Terry  v.  State,  18-70,  '59. 

18099.  Description  of  the  property  need  not 
be  more  certain  in  indictments  for  robbery  than 
for  larceny.  Brmnoa  v.  Safe,  25-403,  '66.  Cf. 
48-163. 


that  defendant  on,  etc.,  feloniously  led  ancT 
rode  away  one  dun  colored  horse,  being  the 
personal  goods  and  property  of,  etc.  Held;  good. 
IVeWv.  Wate,  21-236, '63. 

18101.  Place.  Indictment,  charging  defend- 
ant with  selling  intoxicating  liquor  to  be  drank 
on  the  premises  where  sold  without  a  permit 
need  not  particularly  specify  the  place.  Wemdce- 
V.  Slate,  49-202,  '74. 

18102.  When  tbe  venue  of  the  indictment 
is  "State  of  Indiana,  county  of  Morgan,  ss.,"  and 
the  offense  is  alleged  to  have  been  committed  "at 
the  said  connty  of  Morgan."  Hdd;  venue  suffl- 
clently  alleged.  Ltmg  v.  Stole,  56-133,  '77. 

18108.  Description  of  venue.  "Posey  CP. 
C,  June  term,  A.  D.  '59.  State  of  Indiana  v. 
Thomas  J.  Malone.  Usnry.  The  State  of  In- 
diana, by  William  P.  Edson,  district  prosecut- 
ing attorney  of  C.  P.  C.  for  the  district  com- 
posed of  the  counties  of  Posey  and  Gibson,  hero- 
gives  the  court  to  understand  and  be  informed 
that,  on  the  8th  day  of  Dec.,  '67,  at  and  in  said 
county  of  Posey,  Thomas  J.  Malone  did  then 
and  there  unlawfully  baraain  for,  exact,  reserve- 
and  receive  from  Sharp  Wilkins  the  sum  of  90 
dollars,  for  the  loan,  use  and  forbearance  of  600 
dollars,  lent  by  said  Thomas  J.  Malone  to  him, 
said  Sharp  VV  ilkins,  from  the  8th  day  of  Dec.. 
'57,  to  the  8th  day  of  Dec.,  '58,  which  said  sum  of 
90  dollars  so  as  aforesaid  bargained  for,  exacted, 
reserved  and  received,  exceeds  the  rate  of  6  dol- 
lars for  the  use  and  forbearance  of  100  dollars 
for  one  year,  in  a  large  sum,  to-wit,  54  dollars, 
and  is  more  than  at  that  time  was  allowed  by 
law ;  contrary  to  the  form  of  the  statute  in  sucd 
case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Indiana.  William 
P.  Edson,  District  AttV,  Prosecutor."  Held; 
showing  of  venue  was  sufficient.  McUow  v.  Staie^ 
14-219,  '60. 

18104.  Venue.  It  was  allc^  that  defend- 
ant, "at  and  in  the  county  aforesaid,  did  then 
and  there  knowingly  keep,  and  suffer  bis  house," 
etc.,  "to  be  used,"  etc  llie  venne,  Poeey  county, 
had  been  distinctly  stated  in  the  introduction 
to  the  indictment  Held;  it  sufficiently  ap- 
peued  that  house,  etc.,  were  situate  in  that 
county,  fiiatev.^feop,  4-141, '53.  Cf .  ,S!a(fi  v.  5fo- 
eum,  8Blf.  316,  '46;  8-570. 

18105*  Venue.  In  an  information,  a  state- 
ment of  title  of  court,  without  naming  connty, 
is  sufficient   State  v.  Maihis,  21-277,  '63. 

IX.  Duplicity;  Joinder  of  Gouts. 

18106.  Duplicity  In  indictment  for  misde- 
meanor is  merely  formal  defect,  and  no  flrroUBd 
for  motion  to  quash.  Ska/er  v.  SUUCt  136-191, 

'66 ;  State  v.  Wickei/,  54-438,  '76. 

18107.  Joinder.  In  an  indictment,  a  count 
charging  a  robbery  from  A,  may  be  joined  with 
a  count  charging  an  aasault  and  battery  with  an 
intent  to  lob  A.  MeGregg  v.  State,  4  Blf.  101.  '38- 

18108.  An  indictment  charged  that  defend- 
ant "unlawfully  kept  and  mffeied  a  certain- 
building,  room  and  tenement,  to  be  used  for 
gaming,  and  then  and  there  unlawfully  suffered 
*  ^  *  to  play  at  a  certain  game  commonly  called 
billiards,  for  money  and  other  articles  of  value." 
Held;  not  bad  for  duplicity.  Oai^ordv.«Siate,88- 
304,  *70;  State  v.  Al»op,  4-141, '63;  Darner  v. 
State,  2-S08,  '60.  Ct.  SUOe  Y.  Staker,  8-670»  '52; 
MeAlpm  T.  StaU,  id.  667. 


Keefer  v.  SUUe,  4-246,  'o3. 

18110.  Indictment,  cUar^pngboth  an  assault, 
-and  assault  and  battery  with  intent  to  rob,  is 
not  bad,  for  duplicity.  Diekinamt  v.  ^ale,  70- 
247,  '80. 

18111*  An  indictment,  for  being  unlawfully 
at  common  labor,  and  engaged  in  his  usual 
avocations,  to  wit:  *  •  *  operating,  etc.,  a 
theater,  etc.,  "on  Sunday,"  is  not  bad  for  dn- 
pllcltr,  nor  for  failure  to  aver  usual  avocation 
<tl  defendant.    McCaithy  v.  StaU,  60-203,  '77. 

18112*  Also,  an  indictment  in  same  form, 
and  concluding,  "to  wit :  selling  and  delivering 
-one  cigar,"  etc.    Foltz  v.  ^te,  m~2l5,  '70. 

18113.  An  indictment  for  selling  liquors  on 
Sunday  can  not  be  quashed  for  duplicity  on 
ground  that  it  contains  allegation  that  defend- 
ant had  no  permit,  tdaie  v.  Hutzell,  53-160, 
V6. 

18114.  An  indictment  charging  that  defend- 
ant did  "sell,  barter  and  giveaway  intoxicating 
liquors,"  etc.,  not  alleging  what,  if  anything, 
vas  paid  therefor,  can  not  be  quaShed  TOT  du- 
pllcity.  Averments  as  to  selling  are  surplus- 
Age.  Eagan  v.  SicUe,  53-162,  '76. 

18115.  Duplicity  in  an  indictment  is  no 

f round  for  a  new  trial.  Simana  v.  Stau,  85- 
31,  '65. 

18116.  Indictment  for  forgery,  charging  de- 
fendant with  uttering,  publishing  and  putting 
off  counterfeit  gold  coin,  at  time  current  in 
state,  knowing  same  to  be  counterfeit,  with  in- 
tent to  defraud,  etc.,  that  said  counterfeit  coin 
resembled,  or  was  intended  to  resemble,  genuine 
-coin,  etc.  Held;  sufficient.  Held;  the  aver- 
ment that  said  coin  resembled,  or  was  intended 
to  resemble,  genuine  coin,  though  in  the  alterna- 
tive, could  not  vitiate  indictment,  for  it  was 
csurplusa^.  Held;  though  such  uttering,  where 
■counterfeit  coin  is  not  taken,  would,  of  itself, 
■constitute  an  olfense,  yet,  where  such  coin  was 
put  oflT,  entire  transaction  would  constitute  but 
one  offense.    McGretjor  v.  State,  10-9,  '60. 

18117.  Indictnientin  three  counts:   (1)  that 

<lefendant  held  child  in  flames,  vapor  and  steam, 
issuing  from  burning  brush  in  hre-place,  until 

iatal  injuries  were  inflicted ;  (2)  that  fatal  in- 
juries were  inflicted  by  blows;  (3)  allying  both 

■acta.   Held;  there  was  no  inconsistency  In 

■counts.   Joy  V.  State,  14-139,  '60. 

181 18.  Indictment  as  follows:  State  of  Indiana, 
*tc. :  The  grand  jury,  etc.,  charge  that  J  F 
^and  twelve  others,  naming  them)  on,  etc.,  did, 
then  and  there,  willfully,  purposely,  feloniously, 
and  of  their  malice  aforethought,  make  and 
perpetrate  an  assault  on  the  body  of  B  M,  etc., 
.and  then  and  there,  with  pistols,  guns,  rocks 
and  clubs,  which  they,  the  said  J  F,  etc.,  in 
their  hands  then  and  there  had  and  held,  did 
-willfully,  feloniously,  purposely,  and  of  their 
malice  aforethought,  then  and  there  strike,  beat, 
bruise  and  wound  the  said  B  M,  with  intent, 
etc.,  to  kill  and  murder  her,  etc.  Held;  Indict, 
ment  is  not  double.  Stau  v.  Farley,  14-23, '59. 

18119.  Where  injuries  to  two  animals  are 
-alleged  to  have  been  inflicted  at  same  time  and 

5 lace,  but  one  oflense  is  chained,  and  there  is  no 
uplicity.  Hayvmthy.  Slate,  14-590, '60.  Quare: 
whether  duplicity  would  be  a  ground  of  quashal, 
under  code.  Id. 

18120.  Malicious  trespass.  Affidavit  and  in- 
formation alleged  that  defendants  unlawfully. 


cuLifit;  w  uv  lujurvu,  u  sign,  pruucrij  ui,  eu:.,  ui 

value,  etc.,  to  damage,  etc.  Had;  phrase,  "in- 
jured and  caused  to  be  injured,"  is  not  ob\ec- 
tionable.  Boacell  State,  8-499,  '56;  Sue  T. 
AuiM,5Blf.314,'40. 

18121*  A  statute  enacted  that  "every  perwm 
who  shall  maliciously  or  mischievously  destrov 
or  injure,  or  caused  to  be  destroyed  or  injured, 
any  property  of  another,"  etc.,  snail  be  deemed 
guilty,  etc.  Indictment  chai^ied  that  defeo]- 
ant  did  unlawfully,  etc.,  destroy  and  injure, 
arid  cause  to  be  destroyed  and  injured,  a  ceiuin 
mare,etc.  Hekt;  indictment  suffici«it  SUe 
V.  SlocHm,  8  Blf.  315,  '46. 

18123.  A  count  in  an  indictment  durging 
three  ofienses  is  bad  for  duplicity.  Sui  t. 
Shields,  8  Blf.  151,  '46. 

X.  Snrplnsage  and  Repn^anee. 

18123.  An  indictment  in  first  instaonv 
charged  that  defendant  unlawfully,  feloaiood^ 
and  falsely  forged  a  certain  instrument,  etc.  u 
then  averred  that  "  he,  then  and  there,  veil 
knowing  said  instrument  was  then  and  tboe 
false,  forged  and  counterfeited  as  aforoaid," 
etc.  Held ;  indictment  repugnant  Stalt  f. 
Cook,  52-574,  '76. 

18134.  Indictment  for  grand  larceny  oogbt 
not  to  chai^  defendant  with  a  former  trial  uid 
conviction  of  petit  larceny.  Good  v.  "Safe,  fl- 
69,  '78. 

18126.  The  whole  indictment,  if  othnviw 
sufficient,  ought  not  to  be  gnashed  therefor. 
The  portion  containing  such  improper  matter 
may  be  quashed.  Id, 

1812G.  An  indictment  charged  that  defend- 
ant "did  utter  and  publish  as  tnie,  a  cettiin 
foraed,  altered  and  counterfeit  instrumeDt  in 
writing,"  "  knowing  the  same  to  be  fiUK," 
with  intent  to  defraud,  etc  Held;  offense  cob- 
sists  in  uttering  a  genuine  instrument,  which 
had  been  materially  altered,  etc.  Hdd; 
teriality  of  alteration  must  be  shown.  Htld;  in- 
dictment should  be  qiugiied  for  repn^nauTi 
was  it  a  genuine,  altered,  or  a  counterfeit?  Sit- 
tings v.  mte,  56-101,  '77. 

18127.  Indictment  charged  that  defet^dsot 
carried  pistol  "concealed  in  bis  pocket"  It  'an- 
gued  that  "pocket"  may  have  meaningof  a  laip 
bag,  etc.,  and  is  inconsistmt  with  averment « 
concealment.  Words  "in  his  pocket"  in  indict* 
ment  might  be  struck  out  as  surplusage,  u- 
dictment  would  be  sufficient.  It  would  IbM 
chai^  that  defendant  carried  pistol  concealed. 
This  IS  all  statute  requires.  Manner  of  carryii^ 
it  is  matter  of  defense,  (^aie  v.  Judy,  60-13^ 
'77. 

18128.  Concluding  averment  of  an  indid- 
raent  chaining  John  K.  with  murder  of  H.,»» 
as  follows:  "And  so  the  jurors  afo"^»''l> 
their  oath,  aforesaid,  say  that  the  said  rrw* 
K.,"  etc.  Held;  other  averments  Bufficieotly 
charginR  defendant  with  crime,  such  averoMot 
should  DC  treated  as  sniplusage.  Kenaeii  »• 
State,  62-136,  '78.  , 

18129.  In  an  information  for  maliciottV 
killing  horses,  an  allegation  of  manner 

ing  is  surplusage.  Haymrtk  v.  fiiote,  14-5»\w 
18180.  NoTndlctraent  shall  be  4auke4  for 
any  surplusage  or  repugnant  all^tion,  w«* 
there  is  sufficient  matter  alleged  to  indjcate 
crime  and  person  charged,  or  when  oftnae  » 


INDICTMENT  X— 

charged  with  such  a  degree  of  certainty  that 
court  may  pronounce  judgment  on  a  conviction 

nccording  to  right  of  case.    Wait  v.  Stale,  28- 

160,  '64. 

18131.  Uncertainty  or  ambiguity  in  an  in- 
iormation  should  be  taken  most  strongly  against 
the  Btate.  Waiker  v.  .State,  28-61,  '6C  cS.  85- 
419. 

18182*  Old  rules  in  criminal  procedure  are 
•continued  in  force  not  inconsistent  with  crim- 
inal code.   Id.   CL  Hardin  v.  State,  22-347,  '64. 

18188.  Repngnsney.  If  an  allef^ation  in 
■an  indictment  be  sensible,  and  consistent  in 
place  where  it  occurs,  and  be  not  repugnaot  to 
■antecedent  Dintter,  it  can  not  be  rejected  as  sut^ 
plusage,  although  it  be  repugnant  to  a  subse- 
■quent  allegation.  An  objection  to  such  count, 
for  repugnancy  in  dewription  of  ofTense,  can 
not  be  removed  by  striking  out  allegation  which 
is  inconsistent  with  a  previous  one,  unless,  after 
striking  out  subsequent  allwation,  a  legal  de- 
scription of  offense  remain.  iHaa  t.  Slate,  7  Blf. 
20,  '43. 

INDORSEMENT. 

I.  Indonmeni. 

II.  lAabUit!/  and  Btkaat  ^  Indamr. 

IIL  Notice  and  Dmand. 

IV.  LawtifFtaee. 

V.  Indamr  as  Co-Defendant 

VL  Dedaraiiont  qf  Indoner. 

L  ladorsemMt* 

See  Auigtmait. 

181S4.  PaTment  br  Uifndorsed  note.  A 
Ban  order  on  C  lor  money.  C  accepted  it 
and  nve  to  B  in  payment  a  note  signed  by  D, 
but  aid  not  indorse  it.  D  was  insolvent  Held; 
C  was  not  liable  to  B  on  order  as  it  was  paid, 
nor  on  note,  as  it  was  not  indorsed.  MiUer  v.  Nei- 
hma,  51-401,  75. 

18185.  Suitcan  not  be  maintained  on  a  note, 
by  two  persons  as  indorsees,  where  indorsement 
shown  on  oyer  is  to  only  one  of  them.  Chapman 
T. -flitrmr,?  Blf.  333,  '44. 

18186.  Answer  of  noB-asslgnment.  In  an 
action  by  assignee  of  a  note,  a  sworn  answer  is 
good,  which  admitted  that  payee  wrote  his  name 
across  back  of  note,  but  alleged  that  he  never 
<lelivered  it  to  plaintifT,  thatpntintiffhadno  in- 
terest in,  or  title  therein,  and  is  not  real  party 
in  interest.  Mendenhalt  v.  Baylie*,  47-575,  *74; 
Ovibi  V.  Boon.  1  BIf.69,  '20. 

18187*  Indorsement  or  assignment  is  put  in 
issue  by  general  denial  by  maker.  Wyaat  v. 
J^tor/  87-512,  '71. 

18188.  A  plea  by  maker  of  no  eatmdervUion, 
is  good.    Johrtton  v.  MeOibe,  87-635,  '71. 

18139.  Where  a  note  constitutes  cause  of  ac- 
tion, independent  of  any  further  agreement  as 
to  rate  of  interest,  indorsed  thereon,  demurrer 
ior  want  of  facts  will  Bot  reaeh  objection  to 
soMclency  of  Indorsement.  M.  &  M.  Q.  K 
Co.  V.  Kasinrfer,  68-649,  '79. 

18140.  Such  sufficiency  not  being  questioned 
by  pleadings  of  evidence  of  defendant,  be  can 
not  object  to  admission  of  such  agreement  in 
«vidence,  complaint  alleging  that  such  agree- 
ment was  so  indorsed.  '  Id. 

18141.  It  seems  that  Indorsement  of  note 
h$  an  iabat  will  not  pass  property  in  it  out  of 
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bim,  as  against  his  interest.  Briggt  t.  MeQ^ 
27-327, '66. 

18142.  QtuEre,  whether,  when  the  parties  have 
acted  in  good  faith,  infant  payee  can  recover 
against  the  maker,  where  latter  has  paid  the  note 
to  assignee,  before  disaffirmance  by  infant.  Id. 

18143.  Indorsement  of  bill  or  note  payable 
to  order,  causes  title  to  pass  by  delivery.  EUioU 
V.  AraiMrmg,  2  Blf.  198,^29. 

18144.  Indorsement  absolute  In  terms  may 
by  parol  be  shown  to  have  been  made  as  a  col- 
lateral security.    Hazsard  v.  Duke,  64-220,  78. 

18145.  Kote  may  be  indorsed  by  an  agent, 
and  indorsement  so  made  may  be  described  in  a 
declaration  as  having  been  made  by  procuration, 
or,  as  having  been  made  by  party  himself.  That 
is  lav,  also,  In  Ohio.  Yeatnum  v.  OuUea,  5  Blf. 
240,  '39. 

18146.  An  indonement  on  a  note  br  payees 
to  themselves  IsannllltT.  Bamaayy. Herna!on.b 
Blf.  345, '40. 

18147.  Indorsement  on  a  note  by  the  pa^ee, 
"Payable  to  J.  H.  for  me."  does  not  pass  title. 
William  v.  Potter,  72-364,  m 

18148*  8,  payee  of  a  note,  indorsed  it  thus: 
"Pav  the  bearer,  8  S,"  and  delivered  it  to  A. 
Hdd;  A  might  erase  words,  "Pay  the  bearer," 
and  insert  in  tiieir  place,  over  S's  signataze,  a 
formal  ass^ment  to  himself.  Foole  r.  Bragg, 
5  Blf.  363,^. 

18149.  In  an  action  fonnded  upon  return  of 
a  bill  for  non-payment  by  acceptor,  if  bill  be 
shown  to  have  been  in  circulation,  it  will  be  pre- 
sumed that  it  came  back  into  plaintiff's  hands 
by  payment  in  regular  course  by  which  dishon- 
ored paper  goes  back  to  original  parties,  and 
that  he  nolds  same  in  good  uiitb ;  and  he  may 
recover  though  tliere  be  one  or  more  indorse- 
ments in  full  upon  it  subsequent  to  one  to  him, 
and  he  may  strike  out  Huch  indorsements.  Pilk- 
ingUm  v.  Woods,  10-432,  '58. 

18150.  Indorsement  of  payee  is  presnmptiTO 
eridence  that  a  bill  has  been  in  circulation. 
Id. 

18151*  Credits  entered  on  a  note  upon  which 
suit  is  brought,  are  proper  matter  for  considera- 
tion of  jury  in  estimating  amount  due.  Hend/er- 
mm  V.  Seem,  6  Blf.  101,  '41. 

13152.  The  presumption  is  that  indorse- 
ments on  notes  were  made  at  time  and  place  of 
execntion  of  notes,  contrary  not  being  shown. 
Patterton  v.  CarreU,  60-128,  '77;  Daxtm  T. 
Vaughan,  42-395,  '73 ;  Ewing  v.  1-12B, 
'48;  Batea  v.  Prieket,  5-22,  '54. 

181(8.  Presnuptton  of  date  of*  Where 
name  of  Indorser  appears  on  a  note^  without 
date,  indorsement  will  be  presumed  to  have 
been  made  at  date  of  note.  Snyder  v.  Oalman, 
16-266,  '61 ;  CeeU  v.  Mix,  6-478,  '65. 

18154.  Indorsement  by  a  payer  on  note  that 
"  for  value  received  I  assign  this  note  to,"  etc., 
"  and  guarantee  the  payment  of  same  when 
due."  The  note  was  again  assigned.  Action  by 
such  assignee  on  indorsement.  Held!  guarantor 
was  liable  as  an  original  promisor  without  any 
prior  demand  or  notice  on  him.  &ud^aker  v. 
Cody,  64-586,  '76. 

18155.  Also,  when  "  I  guarantee  payment  of 
this  note,  and  costs,  if  any  are  made  on  it." 
Bumham  v.  GaUanline,  11-295,  '68. 

18156.  Not  necessary  to  prore  an  Indorse- 
ment by  an  agent,  unless  it  is  denied  under 
oath.   Nimmon  v.  WorUtingbm,  1-376,  '4d. 
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18157.  Where  assignor  of  a  note  fills  op  as- 
nignnient  with  name  of  assignee,  he  thereby 
(letiignates  person  to  whom  lie  is  liable.  But 
where  he  merely  writes  his  name  upon  it,  he 
agrees  that  blank  may  be  filled  up  by  any  bona 
pit  holder ;  that  person  whose  name  is  filled  in 
shall  be  his  immediate  indonee,  and  that  he 
will  be  liable  to  him  as  snch.  These  rules  pre- 
rail  in  assignment  of  notes  under  the  R.  B.  43, 
as  well  as  in  assignments  under  law-merchant. 
Where  tliere  are  intermediate  full  indorsements, 
indorsee  can  not,  in  his  own  name,  sue  a  remote 
indorser  at  law.    Btmxn  v.  Headen,  4—318,  '53. 

18158.  An  indorsement,  though  in  blanlt,  is 
a  written  contract ;  but  its  terms  may  be  raried 
or  controlled  by  a  contemporaneous  written 
agreement.    Zekind  v.  XeuHrk,  12-644,  '59. 

18159.  Evidence.  Where,  in  a  suit  by  payee 
of  a  note,  note  ia  given  in  evidence,  defendant 
may  give  In  evidence  lndon»emento  of  pay- 
ments thereODf  though  unsigned,  without 
proof  of  handwriting  in  which  they  were  made, 
the  burden  being  on  plaintiff,  from  whose  pos- 
aeasion  note  comes,  to  explain  by  whom,  ana  for 
what  purpose  indorsements  were  made.  Brown 
T.  Oooden,  16-444.  *61. 

18160.  Eranire  of  tndorsennt.  Credits 
wrongfully  made  upon  a  note,  may  properly  be 
obliterated.    Burtch  v.  Dent.  13-542,  '59. 

18161.  The  following  mdorsement  guar- 
antees payment  of  part  of  a  note  at  maturity, 
and  an  assignment  of  whole ;  "  I  guarantee  the 
parment  of  $189.18  when  this  note  becomes  diu^ 
to  A  B,  and  I  assign  the  same  to  him."  G  I> 
(payee).    BondumtU  v.  B(adai,  19-160,  '62. 

18162.  Where  a  note  is  made  payable  to  an 
unmarried  woman,  and  she  marries,  and  trans- 
fers note,  by  detiveiy  merely,  as  a  gift,  to  her 
husband,  he  may  maintain  an  action  on  same  as 
his  own.    White  v.  OiUinan,  10-43,  '62. 

18165.  Form  of  Indorsement.  To  hold  a 

Krty  as  an  indorser  of  note,  indorsement  must 
ve  been  made  thereon ;  or,  perhaps,  on  another 
paper  annexed  thereto,  wlien  there  ere  many 
successive  indorsements.  Frendi  r.  S\inKr,  15- 
59,  '60.   Cf.  28-118;  10-19. 

18164.  Conditions.  Complaint  on  an  in- 
dorsement. A  copy  of  the  note  was  filed.  It 
showed  the  following  indorsement :  "  If  the  with- 
in note  ia  paid  in  town  lots,  to  be  $555."  Signed 
by  the  maxer.  Complaint  prayed  a  judgment 
for  amount  of  note,  and  made  no  reference  to 
said  indorsement.  Held;  complaint  muj  be 
good,  as  the  said  indorsement  was  a  privilege 
given  to  the  maker.  Ptirker  v,  Morton,  i9-99,  '67. 

18165*  An  answer,  showing  a  tender  of  [Mo- 
ment of  note  with  town  lots,  must  allege  an  ofier 
by  maker  before  its  maturity.  Id. 

18166.  Such  an  answer,  must  aver  when  offer 
was  made  and  what  lots  were  so  offered,  and  that 
maker  had  a  title  to  lots  and  had  tendered  a 
deed.  Id. 

18167.  Alteration.  If  a  note  is  indorsed  in 
full  to  a  particular  person,  and  such  penon  al- 
ters such  indorsement  by  striking  out  his  name 
and  substituting  the  name  of  another,  the  as- 
signee can  not  recover  on  the  indorsement,  when 
the  striking  out  is  done  without  the  consent  of 
indorser.  Oritnea  v.  Pienol,  25-246,  '65.  But  if 
alteratoin  is  made  by  a  stranger,  recovery  can  be 
had.  Pienol  v.  Orimea,  80-129,  '68. 

18168.  Such  indorsee  cannot  transfer  bv  snb- 
stituting  a  name  for  his  own.  He  must  lumself 
indorse  It.  Qriim  v.  Henol,  wpra. 


18169.  In  an  action  by  an  indorsee  againet 
his  indorser  complaint  need  not  aver  consid- 
eration for  assignment.  Amount  of  note  is 
prima  facie  consideration.  Lee  v.  Pile,  87-107, 
*71 ;  Youae  v.  MeCreary,  2  Blf.  243,  '29. 

18170.  Assignment  itself  is  a  contract,  whid 
prima  facie,  imports  a  good  consideration.  JbAa- 
gtm  V.  Dickton,  1  Blf.  256,  '23. 

18171.  In  an  action  b^  the  indorsee  against 
the  indorser,  the  complaint  should  set  out  the 
indorsement  or  a  copy  of  it.  Moreau  t.  Bratmmf 
87-195,  '7:  ;  Treadwy  v.  0*6, 18-36,  '62. 

18172.  Remedy.  A  and  B,  residents  in  thi» 
state,  being  at  New  Orleans,  latter  sued  former 
there  on  his  indorsement  of  a  note,  which  mak- 
er had  failed  to  pay  when  due.  On  being  serv- 
ed with  process,  A  paid  the  money,  and  after 
his  return  sued  B  to  recover  it  back.  Held;  A 
had  no  right  of  action.  Wataon  v.  Oanningiam, 
1  Blf.  321,  '24. 

18178.  Pleading.  An  allegation  that  a  note 
"was  assigned  in  writing"  is  not  equivalent  to 
an  "indorsement."  KeUer  v.  WiUiavu,  40-504, 
'75.  It  will  be  inferred  that  assignment  was  b|y 
a  separate  instrument  Id. 

18174.  A  legal  assignment  of  a  note  hy  a 
payee  must  be  by  indorsement,  so  that  the  a»- 
signee  can  sue  without  making  the  payee  a  par^. 
imer  v.  WiUiamt,  40-504,  '76. 

18175.  There  is  no  limit  to  the  numbered 
indorsements.  They  may  be  even  written  on  ait 
attached  paper,  which  becomes  a  part  of  tlw 
note.  Id. 

18176.  Several  Mrta.  A  t^vejred  cert^ 
property,  as  set  forth  in  a  schedule,  including  a 
note  of  B's  which  A  indorsed  in  blank.  The 
schedule  stated  that  said  note  was  transferred 
"without  recourse."  Held;  A  not  liable.  HeU,- 
indorsement  on  the  note  and  schedule  most  be 
construed  as  one  contract  ColUerv.  JfiiAaa,  21- 
110,  '63. 

18177.  All  IndonwnieBt  !■  blank  can  not 

be  shown  by  parol  to  have  been  "without  re- 
course, or  otherwise  varied  in  its  legal  effect." 
WHatm  V.  Bhek,  6  Blf.  509,  '43 ;  BeaglcB  v. 
ton,  7-496,  '66:  Blair  v.  WiUiama,  7  Blf.  13i  '44; 
QtmpbeU  V.  JtJibim,  29-271,  '68;  Bowers  v.  Head- 
en,  4-318,  '53;  HoUonv.  JfcOirmict, 46-411, 73; 
Bobertt  V.  Matters,  40-461,  '72 ;  I^rker  T.  Mortm, 
20-89,  '67;  Lee  v.  Pile,  87-107,  Tl. 

18178.  Pleading.  When  an  endorsemmt  is 
pleaded,  and  not  denied  under  oath,  it  is  admit- 
ted. Hetidermm  Y.  Aekelmire,  '77;  Ben- 
gUa  V.  Sdttm,  7-496,  '56. 

18179.  A  sufDcleDt  indorsement.  An  in- 
dorsement on  note  as  follows:  "Assigned  to," 
made  in  name  of  the  payee,  is  sufficient  to  make 
him  liable  as  indorser.  Ihndenon  v.  Addmit, 
60-540,  '77. 

18180.  "Indorsement"  implies  a  transEtf^ 
a  writing  upon  the  instrument  £«Ber  v.  8^ 
ftoffls,  4^-504,  75;  Cooper  v.  DnmOard,  5  BIL 
1S2,  ^39;  Kern  v.  Haderiggf  11-443,  '58. 

n.  LbbDItjr  and  Release  of  Indorser }  Rem- 
edy Against. 

Su  Amignment,  lY,  V;  Abta. 

18181.  Debt  by  assignee  against  maker  of 
note  negotiable  and  payable  in  bank  in  C^ndn- 
nati,  ii^orsed  before  due.  A  statute  of  Obk^ 
similar  to  law  merchant,  governed  case.  Flea; 
when  note  was  executed,  defendant  was  not  in- 
debted to  payee ;  that  it  was  given  as  aoeomno- 
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•dation  note,  to  be  discounted  at  bank ;  that  if 
-discounted  and  money  j>aid  to  payee  or  defend- 
ant, it  was  to  remain  in  force,  otherwise  to  be 
void ;  that  it  was  not  discounted ;  that  indorse- 
ment was  made  with  notice  to  plaintiff  of  fore- 
going facts,  and  without  coDsiaeration.  Hdd; 
plea  good.  MwMon  v.  Gheetebortniah,  6  Blf.  17, 
Ml. 

18182.  ETtdence.  In  action  by  indorsee  of 
note  against  maker,  though  not  necessary  to  set 
-out  in  complaint,  a  copy  of  indorsement,  it  must 
be  proved.  Morgan  v.  Smith  Am.  Organ  Oo.,  7S- 
179,  '80. 

18183.  That  note  and  mortga^  were  pro- 
-cured  by  fraud,  may  be  set  up  in  suit  by  aasignee. 
MaTJikaUv.  BiUint^y,  7-250,^55. 

18184*  In  action  against  indorser  of  note, 
'excuse  for  lack  of  diligence  may  be  averred  and 
proved.    Marshall  v.  flfeatt,  18-255,  '59. 

18185.  Under  statute,  assignor  of  note,  war- 
TBnts  liability  and  ability  of  maker.  Herald  v. 
-Seott,  8-65,  '50. 

18186.  Where  a  note  payable  at  a  bank  in 
this  state,  is  executed  on  fraudulent  representa- 
tions of  payee,  maker  is  liable  for  amount  there- 
-on,  in  the  hands  of  an  innocent  indorsee,  before 
maturity,  and  for  value.  Woolm  Whitaere^ 
73-198,  '80.  Such  assignee  takes  such  note  free 
■from  all  equities  and  defenses  existing  between 
maker  and  payee;  but  otherwise,  if  he  had 
-knowledge  of  the  facta.  Zook  v.  Simonson,  72- 
83,  '80;  EuddeU  v.  Fhalor,  72-633,  '80;  McCoy  v. 
Loehmod,  71-319, '80;  M  v.  .4«e»,  87-541,71  j 
Mereih  v.  Mer,  Nat.  Bk.  <tf  Ind'polit,  84-380,  70; 
MeOibe  v.  Banof,  88-309,  '69;  Bawtinm  v.  Fisher, 
■24-52,  '65;  mmball  T.  Whttiuy,  lfi-280,  '60; 

Woodward  v.  Maiheim,  id.  339,  '60. 

18187.  Assignee  of  note  may  sae  assignor, 
without  first  suing  maker,  if  latter  be  notori- 
ously insolvent.  Ytm$  v.  JfigOeory,  2  Bit  243, 
'29. 

18188.  Pleading  insolvency.  Where,  in  ac- 
"tion  by  indorsee  against  indorser,  complaint 
sllc^  facts,  showing  dne  diligence  in  suing 
maker,  and  retamofnuffaiona  to  execution,  any 
allegation  of  insolvency  of  maker  is  surplusage. 
H^uinuv.  Nealnt,  65-171,79. 

18189.  Indorser  as  gnarantor.  Where  a 
-note  is  indorsed,  concurrent  with  execution,  and 
at  or  before  delivery  to  payee,  liability  assumed 
by  such  indorsers,  though  that  of  indorser 
merely,  may  be  shown  by  parol  to  be  that  of 
joint  maker  or  of  guarantor.  Bromimgy.  MerrUt, 

78. 

18190.  Tolnntary  paTUtent.  Maker's  pay- 
ment of  a  judgment  recovered  on  his  note,  pay- 
able in  bank,  by  a  bona  fide  indoreee  for  value, 
before  due,  is  not  voluntary.  Laey  v.  Brown, 
67-478,  '79.  Maker  may  maintain  an  action 
against  payee  for  whatever  usurious  interest  he 
paid  on  said  note  and  judgment.  Id. 

18191.  Remedies.  A  oona  fide  indorsee  of  a 
note,  payable  in  bank,  may  maintain  separate 
actions  and  recover  separate  judgments  ngainat 
each  party  liable  thereon,  provided  no  two  ac- 
tions are  brought  at  the  same  term.  If  the 
maker  is  a  party,  the  action  must  be  brought  in 
the  county  where  he  resides.  Morrison  v.  Fishel, 
64-177,  '78. 

18192.  The  judgment  against  an  indorser 
will  not  bar  an  action  by  the  maker.  Id. 

18198.  Pajment  before  Indormneiit.  In 
4ebt  by  indorsee  against  makers,  on  note  n^o- 
"tiable  by  law  mercliant,  and  indorsed  before 


due,  a  plea  that  before  indorsement,  and  before 
maturity  of  note,  makers  executed  other  notes, 
which  were  accepted  by  payee  in  full  payment, 
is  bad,  on  general  demurrer,  for  not  alleging 
that,  before  indorsement,  plaintifThad  notice  of 
payment.   Bradley  v.  Ward,  6  Blf.  190,  '42. 

18194.  If  note  be  assigned  before  maturity, 
not  necessary  to  allege  that  it  wus  not  paid  be- 
fore assignment,  in  suit  by  assignee  against 
maker.    Tham  v.  Samge,  1  Blf.  498,  '20. 

18195.  Complahit.  Contract  of  an  indorser 
of  a  note  payable  at  bank  is,  that  he  will  pay  it 
on  failure  oi  maker  to  do  so,  on  proper  present- 
ment and  demand,  if  fae,  indorser,  is  duly  noti- 
fied of  such  failure.  Such  demand,  failure,  and 
notice,  where  no  legal  excuse  for  uilure  to  de- 
mand, etc.,  exists,  are  a  condition  precedent  to 
liability  of  indorser,  and  a  complaint  which  fails 
to  aver  these  facts,  in  a  suit  against  indorser,  is 
bad.  This  objection  to  a  complaint  is  good  on 
appeal.    Bladdege  v.  Bmedick,  12-389,  '69. 

18196.  Evidence  as  to  soivencj^  of  maker. 
Where  indorsee,  in  action  against  indorser,  al- 
leges facts  showing  due  diligence  in  obtaining 
judgment  against  maker,  and  return  of  nvMa  bona 
to  execution  thereon,  it  is  not  competent  for  de- 
fendant to  show  maker's  bankrupt  estate  would 

gay  a  percentage  of  his  debts.  WiUiam  v.  Aes&if, 
6-171,  *79. 

18197.  In  action  by  indorsee,  a^inst  in- 
dorser, judgment  and  execution  against  maker 
are  competent  evidence,  and  they  can  not  be 
collaterally  attacked.  WiUiam  t.  NeJ^  65- 
171,  79.  McCormaek  v.  Krrf  Nat.  Bank,  Oreens- 
burgh,  58-466,  '76,  distinguished. 

18198.  An  indorsement  as  sureties,  renders, 

fiarties  liable  jointly  with  the  principal  as  ori^- 
nal  promisors.  Indorsers  may  designate  in 
what  character  they  sign.  I^tUipa  v.  Ow,  61- 
345,  '78. 

18199.  Maker  must  be  sued  before  assignor, 
if  alive,  in  state  where  assignment  was  made, 
and  if  liable  on  note,  and  possessed  of  propertv, 
subject  to  execution.'  BerniU  v.  l^raaord,  22- 
320,  '64. 

18200.  If  payee  and  owner  of  a  note,  nc^tia- 
ble  and  payable  at  a  chartered  bank  within  state, 
indorseittoa  third  person,  and  be  afterward  sued 
by  latter  on  indorsement,  he  may  defeat  suit  by 
showing  that  indorsment  was  made  without 
consideration ;  and  a  plea  to  that  effect,  stating 
that  note  was  not  designed  to  be  negotiated  in 
bank,  ete.,  is  not  objectionable  for  duplici^. 
met  V.  Porter,  6  Blf.  44,  '41. 

18301*  But  if  indorsement  (indorser  not  be- 
ing owner)  be  made  for  maker's  accommoda- 
tion, and  indorser  be  sued  by  a  bona  fide  holder 
for  value,  who  received  note  before  it  was  due, 
want  of  consideration  for  indorsement  is  no  de- 
fense, though  plaintiff  knew,  when  he  received 
:  note,  for  what  purpose  indorsement  was  made; 
circumstances  that  note  was  not  put  in  circu- 
lation, ete.,  make  no  difference.  Id. 

18202.  Assignee  of  a  note  was  not  bound  to 
accept  a  note  onered  in  payment  by  maker,  who 
was  insolvent,  in  order  to  bind  indorsee  espe- 
cially if  less  in  amount  than  his  claim.  Amwt. 
HoMser,  9-522,  '57. 

18203.  Liability.  G,  as  assignee,  sued  N  as 
assignor  of  a  note  payable  to  N,  and  n»otiable 
and  payable  at  a  branch  of  state  bank.  The 
declaration  showed  inter  aMa  that  maker  had 
Kfusc^  to  pay,  and  that  plaintiff  knew  of  his 
default,   rlea:  that  Q  indoised  his  name  on 
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note  at  instance  of  maker,  for  purpose  of  guar- 
anteeins  its  payment  to  N,  and  that  maker  after^ 
ward  deliTered  to  N  note  so  indorsed,  and 
that  N  afterward  sold  to  one  S,  and  indorsed  his 
(N's)  name  on  it  for  purpose  of  transferring  it 
to  S.  Replication  that  indorsement  by  defend- 
ant  was  made  before  plaintiff  indorsed-  Hdd; 

5 lea  and  replication  were  both  good.  Griatet  v. 
lewdl,  7  ml  319,  '44. 

18804.  Insolreiicjr  of  maker.  Where  de- 
cree of  foreclosure  had  been  obtained  on  falling 
doe  of  one  of  sereral  notes  evidenced  by  mort- 
gage, assignee,  after  having  exhausted  all  prop- 
erty of  mortgagor,  without  fully  satisfying  such 
decree,  brought  suit  against  his  assignor  on  other 
notes  which  had  fallen  due,  alleging  "the  utter 
insolvency  of  maker  at,  before  and  after"  ma- 
turity of  each  note.  Held;  sufficient  without 
averring  issue  of  execution  and  return  of  "no 
property."  v.  WUtaim,  65-70,  '78. 

IsSOSa  Indorser  of  a  non-n^tiable  note  is 
liable  to  his  assignee  for  amount  received  from 
assignee,  interest  thereon,  together'with  costs  of 
suit  against  maker,  where  assignee  could  not 
make  claim  of  maker.  FtnuL  v.  Qngg,  68-399, 
79. 

18206.  Material  alteratioB  of  note  or  bill 
after  indorsement,  without  consent  of  indorser, 
releases  the  latter.  Holland  v.  Uateh,  11-497, 
•68. 

18207.  In  suit  by  indorsee  against  indorser 
negotiable  note  payable  at  chartered  bank  within 
the  state,  declaration  must  aver  preaentment  at 
bank  for  payment  at  maturity.  &riueU  v.  Catid- 
kr,  5  B!f.  215,  '39. 

18208.  Statute  of  '86,  relative  to  suits  on 
notes,  etc.,  payable  at  a  particular  place,  does 
not  apply  to  suits  by  Indorsees  against  indorsers. 
Jd.   Cf.  6  Blf.  600. 

18209.  Assignee  of  note,  given  without  con- 
sideration, may  sue  assignor  at  any  time,  and 
without  having  previously  sued  maker.  Foadick 
V.  «ar6ttt;i,4Blf.  417,  '37. 

I82IO4  Indorser  of  fi  note,  warrants  two 
things:  1.  That  note  is  valid,  and  maker  lia- 
ble. 2.  That  maker  is  solvent  and  able  to  pay. 
MoweUT.  IKibro,  2  Blf.  418,  '31. 

18211.  An  indorser  is  not  liable  when  mak- 
ers, being  in  bankruptcy,  had  turned  over  to  his 
assignee  in  bankruptcy,  property  and  payee  of 
note  or  plaintiff  had  not  used  diligence  in  6rst 
exhausting  bankrupt's  estate,  before  proceeding 
against  indorser,  same  as  if  makers  had  been 
dead.  Hayne  v.  Fisher,  08-158,  '79. 

18812.  If  payee  of  note  held  a  mortgage 
ezeented  by  one  of  makers  on  land  owned  by 
him,  such  mortgage  must  be  exhausted  before 
proceeding  against  indorser.  Id. 

18218.  A  plaintiff  need  not  prove  signature 
of  maker  nor  of  a  previous  indorser. 
v.  Marsh.  6  Blf.  285,  '42. 

18214.  Liability.  Suit  b^  assignee  against 
indorser.  A  transcript  of  suit  by  the  assignee 
against  maker,  before  a  justice,  was  offered  in 
evidence,  by  which  it  appeared  that  the  cause 
was  tried  on  its  merits,  and  judgment  rendered 
for  defendant,  Because  the  note  was  given  with- 
out consideration.  Held;  record  was  prima 
/ode  evidence  against  the  validity  of  the  note, 
even  if  the  indorser  had  no  notice.  3Um  v. 
Shaw,  10-469,  '58. 

18215.  If  the  complaint  allege  such  notice, 
and  the  answer  nowhere  deny  it,  it  need  not  be 
proved.  Jtf. 


18216.  If  the  indorsee  sue  the  maker  and 
fail  on  Ihs  ground  that  the  note  had  been  obtained 
without  consideration,  the  indorser  is  not  Iwnnd 
by  this  judgment  against  the  validity  of  the 
note,  if  notice  was  not  given  him.  But  the  in- 
dorser may  show,  in  barof  an  action  against  him 
by  the  indorsee  under  those  circumstances,  that 
the  consideration  of  the  note  was  a  good  one. 
HotKU  V.  WUttm,  2  Blf.  418,  '31. 

18817.  Indorsee  of  a  note^  obtained  from 
mnket  without  consideratiiNV  ku  nght,  aa 
soon  as  he  discovers  imposition,  to  sue  indonier 
for  having  assigned  him  a  note  which  maker  is- 
not  liable  to  pav.  Id. 

18218.  LlabUity.  Action  by  indorsee  a«aiMt 
indorser  to  recover  amount,  which  plaintifi'Iailed 
to  recover  from  maker  on  ground  of  usury.  De- 
fendant had  been  notified  of  defense  set  ap  by 
maker.  Defendant  failed  to  appear.  Hdd/  not 
neoessaiT  to  aver  or  show  that  defetulant  had 
notice  of  result  of  suit  against  maker,  or  any  de- 
mand before  suit  on  defendant,  especially  when 
plaintiff  averred  that  "  note  w^  long  since  due- 
and  unpaid."  Hcaaard  v.  GUizeaa  Stale  Bank,  72- 
130,  '80. 

18219.  Upon  proof  by  records  that  maker  had 
pleaded  usury  as  to  part  of  note,  and  had  ob> 
tained  judgment  in  his  favor  therefor,  and  that 
d^endant  nad  been  notified  by  letter  and  by 
*'  word  of  mouth  "  to  appear  and  defend  and  hie- 
bound  by  judgment,  plaintiff  was  entitled  tore- 
cover.  Iff. 

18220.  On  undisputed  proof  such  facts,  prop- 
er to  instruct  to  find  for  plaintiff.  Id. 

18221.  Discharge.  If  indorsee  of  a  bill  of 
exchange  ^ive  time  to  drawer,  for  a  valuable 
consideration^e  thereby  discbarges  the  indorser. 
Sm  BankY.  Wifmond,  7  Blf.  363,^45. 

18222.  Assignee  of  a  note,  not  neigotiable  by 
law  merchant,  may  maintain  a  suit  in  equity 
agaliiHt  a  remote  assignor.  But  not  at  law. 
DoriKV  V.  Hadloek,  7  Blf.  1 13,  '44. 

18228.  Liability  of  indorsers.  A  made  his 
note  to  B:  C  and  D  indorsed  it.  B  brou^t  an 
action  against  C  and  D  as  makers,  but  evidence 
showed  conclusively  that  they  placed  their 
names  on  note  as  indorsere  merely.  Held  ;  th^ 
were  not  liable.   DaU  v.  MctffUt,  22-113,  '64. 

18224.  Release  of  Indorser.  When  a  cred- 
itor joins  with  other  creditor,  in  a  composition 
agreement  with  the  debtor,  in  writing,  whereby 
the  debtor  delivered  and  the  creditors  accepted 
certain  property,  in  full  discharge  and  satisfac- 
tion of  ail  debts  owing  by  the  debtor  to  said 
creditors,  such  discharge  and  satisfaction  wwild 
and  onriit  to  constitute  a  complete  bar  to  any 
action  by  snch  creditor  on  a  note  made  by  sueli 
debtor,  against  any  indorser  or  assignor  of  Buek 
note.    Fontiout  v.  jOur/tajer,  59-27,  '77. 

18225.  Presnmption.  Persons  placing  their 
names  on  the  back  of  a  note,  before  its  indorse- 
ment by  payee,  are,  prima  facu,  to  be  r^arded  and 
treatea  as  indorsers,  and  not  makers.  Bnmtim 
V.  Akmnder,  48-244,  '74 ;  Brake  v.  aforttL  21- 
433, '63;  Snyder  v.  Ooftnaa,  16-265,  '61;  finrir 
V.  PUne,  6-162;  SiU  v.  Ledie,  16-236,  '61.  Ct 
CeeU  V.  Mijj  6-478,  '65. 

18226.  Release  of  indorser.  Protest.  As 
indorsee  of  negotiable  bankable  paper,  theyaro 
discharged  by  a  want  of  notice  ol  dishonoT- 
Bronson  V.  Alexander,  supra. 

18227.  Suit  by  indorsee  of  a  note,  against  a 
remote  indorser,  alleging  insolvency  of  makers. 
Answer :  at  the  time  of  making  indorsement  de- 


Digitized  by 


Google 


lag  laat  me  noie  was  Bignea  wildoui  recourse. 
Oourt  instructed  that  a  party  receiving  a  nego- 
tiable paper  before  maturity,  in  good  faith,  in 
nsnal  course  of  basineas,  and  without  fraud,  is 
not  bound  by  equities  which  exist  between  par- 
ties of  which  he  had  no  notice.  Htid;  instruc- 
lion  erroneous.    March  t.  Skeldonf  16-491,  '61. 

18328.  Rights  of.  Suit  on  asei^ment  of 
note.  Declaration  averred  that  plaintiff  had 
sued  maker;  that  latter  had  obtained  judgment 
on  account  of  want  of  consideration,  and  that 
notice  of  suit  a^gainst  maker  had  been  given  to 
indoner.  Motion  by  defendant  to  stay  proceed- 
ings nntil  a  writ  of  error,  which  had  been  taken 
to  said  judgment,  and  which  was  shown  by  affi- 
davit to  be  pending  in  S.  C,  should  be  deter- 
mined.  Hdd;  motion  should  be  granted.  Scott 

Herald,  8  Blf.  128,  '46. 

18229.  In  suit  by  assignee  against  assignor 
of  note,  not  necessary  to  prove  execution  of  note, 
and  if  note  is  a  forgery,  indorser  is  liable  on  his 
indoraement   Hamimn  v.  Peanon,  1-540,  '49. 

1 8250.  Nor  is  it  necessary  to  prove  consideiv 
ation.   Julauton  v.  Dukson,  1  BlfT  265,  '23. 

18251.  ladorsement  in  blank  bf  third  per- 
son of  a  note,  nraotiable,  etc.,  made  at  date  of 
note,  doeu  not,  of  itself,  render  indorser  liable, 
m»  joint-maker  to  payee.  EaHu  v.  Foeter,  7  Blf. 
35,  '43. 

18288.  A  subsequent  indorser  of  a  negotia- 
ble not^  who  pays  it  under  compulsion,  need 
not  show  that  ne  was  duly  notified  of  non-pay- 
ment by  maker,  to  sustain  an  action  against  his 
indoTser.  In  a  suit  by  an  indorsee  against  in- 
doner, it  is  sufficient  to  prove  that  defendant 
had  due  notice  of  non-payment  from  any  party 
to  note.   Hm/a  v.  Dram,  5-486,  '54. 

18288.  The  fact  that  assignee  knew  when  h^ 
received  assignment  that  a  part  of  a  note  was 
usurious,  does  not  require  him  to  proceed 
against  maker  before  against  assignor.  Jokiuon 
T.  Blake,  8-542,  '52. 

1 8284.  A.  protest  Is  necessary  to  charge  in- 
doner of  a  foreign  bill,  and  must  be  proved. 
State  Bank  Ind.  v.  Hai/es,  8-400,  '52. 

18285.  Rights  of  Indorser.  If  indorsee  sue 
maker,  and  fail  on  the  plea  of  wn  cut  factum,  the 
indoner  is  not  bound  by  this  judgment,  if  notice 
was  not  given  him  of  pendency  oi  suit.  Emng  v. 
SiOSf  1-125,  '48.  moT  on  a  plea  of  failure  of 
omuideraUon.  Morris  v.  Lucob,  6  Blf.  9,  '46. 

182S6*  The  indorsee,  in  order  to  recover 
costs  of  suit  against  maker^  in  such  a  case,  is 
bound  to  prove,  by  other  evidence  than  record, 
that  suit  against  maker  was  rightly  decided. 
Becord,  in  that  case,  is  no  more,  at  least,  than 
prima  facie  evidence  of  that  fact.  Ewing  v.  SiiU, 
mtpra. 

18287.  Suit  bv  assignee  against  assignor  of  a 
aot^  made  Myable  without  relief  from  valua- 
tion lam.  Judgment  payable  without  relief, 
etc.  Hdd;  judgment  right.  Beagkt  v.  Sefion, 
7-496, '56.  o 

18238.  Suit  by  assignee  against  latter  of  two 
assizors  of  a  note.  Defendant  answered,  that 
plaintiff  paid  to  A  for  said  note  the  sum  of  $360, 
and  no  more.  Verification.  Note  called  for 
$400,  besides  interest.  Held;  not  valid  as  to 
anrjutrt  of  note.  Beagles  v.  Se/ton,  7-496,  '56. 

iSsSV.  Assumpsit  by  payee  against  drawer 
of  abUl  of  exchange.  Flea:  thatbin,havingbeen 
duly  accepted  by  drawee,  was  assigned  by  plain- 
tiff, etc  i  that  it  became  due,  on,  etc.,  and  was 


anc,  on,  etc.,  naa  receivea  a  ceruncaie  unaer 
bankrupt  law  of  U.  S.,  etc. ;  that,  on,  etc.,  plain- 
tiff's indorsee  recovered  a  judgment  upon  bill 
against  plaintiff,  etc.,  which,  on,  etc.,  plaintiff 
fully  paid;  that  before  such  payment,  A  bad 
been  appointed  defendant's  assignee  in  bank- 
ruptcy, to  whom  he  had  surrendered  all  his- 
property,  etc. ;  that  no  dividend  of  such  prop- 
erty had  been  made,  nor  had  a  distribution  been 
made,  defendant  could  have  filed  his  claim,  etc- 
Held;  plea  was  substantially  Bufficient.  Dunn 
V.  Sparh,  7-490,  '56. 

18240.  The  indoner  of  a  bill,  who  had  been 
compelled  to  pay  same,  is  entitled  to  recover- 
amount  from  drawer  after  he  has  become  a 
bankrupt,  if  claim  therefore  could  not  have  been 
proved  before  assignee.  Id. 

18241.  The  holder  of  a  note  payable  at  a 
chartered  bank  within  this  state,  may,  upon 
note  being  protested,  notify  all,  or  any  part,  of 
indorsen,  and  render  indorsere  thus  notified 
liable  for  payment  of  note.  Henry  v.  State  Bani^ 
8-216,  '61. 

18842.  An  indoner  who  has  received  due- 
notice  of  protest  of  such  a  note,  held  by  a  bank,, 
will  not  be  discharged  because  a  prior  indorser 
was  not  thus  notifiedj  notwithstanding  it  was  a- 
usage  of  bank  to  notify  all  indorsen  of  paper 
not  paid  at  maturity  of  protest.  Id. 

1^248.  8eeiired  by  mortgage.  Bill  in  chan- 
cery to  foreclose  a  mortgage.  Facts  were  these ; 
A,  m  '38,  bought  mortgage  premises  of  Bjand 
for  a  part  of  purchase-money  indorsed  toB,  in 
blank,  two  notes,  to  secure  payment  of  which  he 
executed  mortgage.  The  notes  and  mortgage 
were  assigned  to  C,  who,  without  suit  against 
maken  of  notes,  brought  suit  to  foreclose  mort- 
gage. The  condition  of  mortgaj^  was,  that  if 
notes  (describing  them)  were  paid  at  time  for 
payment  thereof  by  maker,  etc.,  or  by  A,  in- 
dorser, etc.,  without  delay,  indenture  and  estate- 
granted  were  to  be  void ;  but  in  case  of  failure> 
of  such  payment,  indenture  and  estate  granted 
were  to  be  absolute.  It  was  proved  that  notes, 
or  some  part  of  them,  could  have  been  collected 
from  makers  had  diligence  been  used  ;  that  in 
*39  and  '40  they  owned  personal  property,  etc. ; 
that  no  demand  was  made  upon  them  for  money; 
that  A  was  never  notified  of  non-payment:  that 
in  '42  maken  were  decreed  and  certified  bank- 
rupts. Hdd/  indorsements  can  not  be  cotutmed 
as  a  part  of  condition  of  mortgage,  and  A  was  not 
liable.    Zekind  v.  Newkirk,  12444,  '59. 

18244.  An  indonement,  though  in  blank,  is- 
a  written  contract;  hot  its  terms  maybe  varied 
or  controlled  by  a  contemporaneous  written 
agreement  Id. 

18245.  Illegal  sale  of  ntaker*g  land.  De- 
fense. In  a'n  action  upon  the  indorsement  of 
a  promissory  note  secured  by  mortgage,  is  a  suf- 
ficient defense  to  show  that  the  note,  mortgage, 
and  judgment  do  not  waive  the  appraisement 
law,  and  the  property  of  the  maker  has  been 
sold  upon  said  judgment  without  appraisement. 
■Oumminga'v.  Ffouts,  18-144,  '59. 

18246.  Defense.  If  complaint  to  show  fail- 
ure of  consideration,  allege  that  defendants- 
had  due  notice  of  suit  against  maker,  a  pera- 

Saph  of  answer,  traversing  allegation,  is  good. 
ardmU  v.  PyeaU,  18-255,  ^59.  ■ 

18247.  But  a  paragraph  charging  that,  by 
agreement  with  maker,  plaintiff  fraudulently 
put  off  trial  from  term  to  term,  without  notice 
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to  defeodanto,  and  without  their  knowledge  or 
-consent,  by  means  whereof  defendants  lose  bene- 
fit of  BBBignment  to  him,  etc.,  was  held  bad,  as 
being  inapplicable  to  caise  mue  bj  complainL 
Id. 

18248.  A  partj  shomi  to  hare  8i^«d  a 
vote  as  suretj  may  be  charged  as  joint  maker, 
though  his  name  may  have  been  indorsed  on 
note.    Harria  v.  /Veree,  ^162,  'So. 

18249.  A  drew  a  bill  of  exchange  on  B,  pay- 
-  able  to  order  of  C.  B  accepted,  and  C  indorsed 
to  D,  who  indorsed  back  to  C.  All  this  was 
-done  on  the  day  of  its  date.  C,  before  its  ma- 
turity, indotBetl  it,  and  procured  it  to  be  dis- 
-coQnted  by  a  bank,  on  his  own  account.  HtJd; 
C  could  maintain  no  action  thereon  against  D. 
Held;  the  bank  might  maintain  an  action 
Against  D,  because  the  transaction  imported 
that  the  subseauent  indorsement  was  made  for 
the  accommoaation  of  the  prior  indorser,  C. 
Po/wMT  V.  WhUney,  21-58,  '63. 

18S60.  LlablHty  of  ass^non  In  an  action 
against  the  assignor,  the  plaintiff  put  in  evi- 
■dence  a  judgment  aninst  the  maker,  and  the 
-.snniinons  showing  when  the  action  commenced 
in  which  the  judgment  was  obtained,  but  omit- 
ted to  introduce  any  other  part  of  the  record  to 
show  on  what  thejwdi/maU  vxa  taken.  Held;  as- 
signor not  liable  as  it  was  not  shown  that  judg- 
ment against  the  maker  vm  on  the  tame  note, 
mier  T.  Dearer,  80-371,  '68. 

18261.  An  indorser  is  liable  for  "attor- 
neT^s  lieeS}  if  suit  be  instituted,"  when  such  a 
stipulation  is  contained  in  the  note.  HMard 
T.  Harriton.  88-823,  '71. 

182524  If  the  maker  was  solvent  at  the  term 
when  aesi^ee  might  have  obtained  judgment 
against  him  but  for  a  defect  in  the  complaint, 
'which  occasioned  a  continuance,  whereby  plain- 
~tiff  failed  to  make  his  claim  of  the  maker,  the 
.assignor  is  not  liable.  Odam  v.  Beard,  1  Bit 
191,^22. 

18268.  Abatement  of  other  suits  hj  other 
parties  is  no  excuse  to  assignee  for  not  pressing 
bU.  own.   Blaek  t.  Wilnon,  7  Blf.  632,  *45. 

18254.  liable  as  surety  and  maker.  Com- 
plaint allied  that  A,  the  payee,  in  a  note  at 
the  time  of  its  execution,  then  and  there  placed 
ilia  name  on  the  same,  at  the  request  of  B,  the 
maker,  and  then  agreed  to,  and  did,  become  a 
maker  of  said  note  and  surety  for  B,  for  the 

Surpose  of  giving  B  credit  to  borrow  money,  and 
elivered  said  note  to  B  to  enable  him  to  borrow 
money  of  plaintiff,  etc.,  etc  Held;  complaint 
bad.  Parol  evidence  is  not  admissible  to  vary 
the  liability  incurred  by  a  payee's  indorsement. 
A»6crt8  v.  Mastera,  4(M61,  '72.  d.  McGaughty 
T.^SMrfi,  18-121, '62. 

18266.  Liable  as  sarety.  A  complaint  al- 
leged that  A  signetl  note  in  suit  at  its  date  and 
before  delivery,  as  surety  for  B,  maker,  by  in- 
■dorsing  his  name  on  back  of  said  note,  with  un- 
derstanding and  agreement  that  he  was  surety 
on  said  note  for  said  B.  Held ,  good  to  bind  A 
as  sureQr.   Emng  v.  Logan,  40-342,  '72. 

18256.  Tenbe.  A  being  jointly  liable  with 
B,  action  may  be  brought  on  note  in  county 
where  A  resided  and  B  be  joined.  Id. 

18257.  Belease.  If  the  maker  was  solvent 
at  the  term  when  the  assignee  mi^ht  have  ob- 
tained judgment  but  for  a  defect  in  the  com- 
plaint and  if  that  defect  caused  a  continuance 
vhereby  the  assignee  failed  to  collect  the  judg- 


ment, the  assignor  was  released  from  all  liabil- 
ity.   Odam  V.  Beard,  I  Blf.  191,  '22. 

18258.  It  is  not  the  duty  of  the  indorsee  to 
see  that  the  payee  performed  his  part  of  the  con- 
tract for  which  the  note  was  given.  If  be  is  de- 
feated in  his  action  against  the  maker,  his  ri^t  of 
action  against  the  indorser  is  perfect.  Anthoms 
T.Sfonaier,  18-273, '62. 

18259.  Belease.  An  aaeignee  had  obtained 
in  due  time  a  judgment  against  maker.  The ji 
fa.  thereon  was  returned  levied  on  certain  prop- 
erty, whici)  remained  unsold  for  want  of  buyers. 
About  5  months  after  an  alias  fi,  fa.  issued  and 
was  returned  no  property  found.  Held;  that 
second  execution  and  proceedings  on  it  were 
void;  that  a  vendiiioni  eiponas  should  have  is- 
sued ;  that  assignee  could  not  recover  from  as- 
signor.   Maey  v.  HoUtnggworlk,  7  Blf.  349,  '45. 

18260.  To  render  the  assignor  of  a  note  lia- 
ble, it  is  the  duty  of  the  holder  to  bring  suit  in 
that  court  having  jurisdiction  which  shall  first 
commence.  If  suit  is  brought  in  another  coait 
prima  fade,  the  assignor  is  released.  Grxifi  v. 
i)ocM,  15-380,  '6a 

18261.  Also,  where  assignment  was  made 
after  maturity,  when  a  term  of  court  was  held 
between  the  date  of  the  assignment  and  the  tern 
at  which  the  suit  was  brought.  Herald  v.  SeoO, 
2-55^  '60. 

18262.  Bringing  a  suit  at  the  first  term  after 
notice  to  do  so,  and  then  dismissing  it,  is  no  evi- 
dence of  diligence.    Otseriurf  v.  MariiHy  2-607, 

18268.  Complaint  a^inst  asd^or  of  a  note 

need  not  aver  consideration  of  assignment ;  but 
must  aver  time  of  action  against  maker  of  judg- 
ment and  issuance  of  execution,  or  circomstaa- 
ces  of  excuse  for  not  suing  maker.  JObima  t. 
Peng,  1  Blf.  181,  '22. 

18264.  Facts  must  be  averred.  The  general 
averment,  that  assignee  has  acted  "without  de- 
lay," eto.,  is  not  sufficient.  HmriaigUm  Wititt- 
row,  2  Blf.  37,  '27. 

18266.  To  bind  assignor  of  a  note,  such  dili- 
gence onl^  is  retjuired  as  prudent  men  usually 
exercise  in  taking  care  of  their  own  interests 
under  like  circumstences.  If  other  proceedings, 
out  of  usual  course,  would  save  debt,  indorser 
can  always  put  himself  in  position  to  resort  to 
them  for  his  own  protection,  at  bis  own  expense. 
JftUer  T.  iJemcr,  86-371, '68.  Cf .  .ffanno  T. 
swpra. 

18266.  Dfl^rence.  If  holder  commence  suit 
in  proper  time  in  court  first  to  sit  after  maturi- 
ty of  note,  and  le^lature,  after  suit  was  brought, 
postponed  term  in  which  it  was  pending  until 
after  sitting  of  another  term,  he,  to  show  dili- 

fence,  need  not  dismiss  suit  in  fint  term  and 
ring  the  action  in  the  latter.  Id. 

18267.  Dtllgenee.  Assignee  of  a  note  ob- 
teined  judgment  thereon  against  maker  at  first 
term  after  assignment  to  plaintiff.  Term  ad- 
journed September  7,  '39,  and  execution  issoed 
on  judgment  on  21st  of  same  month.  Hdd;  a 
prima  Jade  case  of  diligence  was  shown  and  as- 
sizor was  liable,  yet  he  can  show  that  hesua- 
tamed  a  loss  by  the  delay.  Qark  v.  Sptan,  8  BIL 
302,  '46.  Also,  when  a  writ  was  issued.  Hay  18; 
on  a  judgment  recovered  without  delay  on 
March  25,  same  year.  Doraev  v.  HaModc,  7  BU. 
113,  '44.  Also,  when  issued  28  days  after  ren- 
dition of  Jndnnent,  and  12  days  after  tena. 
Milkr  V.  .Deoaer,  80-371,  '68.   Also,  14dan  afr 

terterm,  and  80  days  after  Jadgmeat.  apmn 
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-V,  CSarkf  S~296,  '52.  When  judgment  was  taken 
•on  the  Idth  of  March,  failure  to  tssne  exeen- 
tlOQ  doriiur  that  month  is  not  negligence. 
^'<mce  V.  Dunlavy,  7  Bif.  172,  '44. 

18268.  Indoreer  will  not  be  discharged  if, 
upon  a  judgment  obtained  against  maker  indue 
time,  an  execution  be  delayed  till  a  reasonublc 
time  after  adjournment  of  court,  unless  some 
special  cause  be  shown  to  exist,  making  it  dut^ 
01  plaintifT,  as  an  act  of  good  faith,  to  issue  it 

■  earlier.  Spears  v.  Clark,  S-296,  '52.  Cf.  Spean  t. 
aark,7  Blf.  283,  '44. 

18269.  Z,  in  Augu»t,  '38,  bought  of  S  &  W 
'  certain  mor^ged  premises.  For  a  part  of  (tur- 
chase-money,  he  indorsed  to  S  and  W,  in  blank, 
'Iwo  notes,  dated  July, '38,  and  payable  d  and  17 
months  after  date.  To  secure  payment  of  such 
notes,  he  executed  to  them  a  mortgage.  Notes 
and  mortgage  were  duly  assigned  to  N,  M  &Co., 
who,  without  institution  of  any  proceedings 
against  makers,  brought  an  action  to  foreclose, 
etc.  Mortgage  stipulated  that  "these  presents 
are  upon  this  express  condition,  that  if  "  the 

.said  notes  "be  well  and  truly  paid  at  matunty 
by"  the  makers,  "their  heirs,  etc.,  or  by"  Z,  "his 
heirs,  etc.,  withont  delay,  then  this  indenture 

.  shall  he  T<Hd."   Notes  could  have  been  collect- 

■  ed  from  maken  in  *39  and  '40.  No  demand  was 
made  of  makers  for  money.  Z  was  not  notified 
of  their  non-payment.  In  '42  makers  went 
through  bankruptcy.  Held;  indorsers  not  lia- 
ble.   Zekind  V.  A'ackirk,  12-544,  '59. 

18270.  \  note  was  assigned  after  death  of 
maker  and  maturity  of  note.  Estate  was  de- 
-clared  insolvent,  but  that  it  would  pay  a  divi- 
'dend,  uncertain  in  amount,  on  claims  against  it. 
Assignee  sued  assignor  without  waiting  for  div- 
idends. Held;  action  would  not  lie  till  after 
settlement  and  distribution  of  estate.  HardaUy 
V.  SmtvoHhy,  8  Blf.  304,  '46. 

18271.  If  maker  was  totally  insolventat  time 
when  judgment  could  be  first  recovered  against 
him,  indorser  is  liable  to  assignee  primarily, 
-when  note  is  not  governed  by  law  merchant. 
Baptoldav.Joiug,  19-123,  '62. 

18272.  The  ohIj  erldenee  of  makei's  In- 

iMlTeney  was  that  his  personal  estate  at  time 
of  his  death,  which  occurred  on  5th  day  of  term 
next  after  assignment,  was  not  sufficient  to  pay 
■all  his  debts  ;  and  that  his  real  estate  sold  for 
enough  to  pay  all  liens  which  were  on  it  at 
time  of  his  death.  Held;  insolvency  was  not 
sufficiently  shown  to  excuse  assi^ee  for  not  su- 
ing  and  obtaining  judgment  prior  to  said  5th 
day  of  term.    Black  v.  Wibon,  7  Blf.  532,  '45. 

18278.  Nor  is  insolvency  sufBciently  shown 
"hy  evidence  of  a  Jad^ent  before  a  justice  and 
return  of  an  execution,  "  no  goods  or  chattels." 
There  should  be  an  execution  from  circuit  court 
with  a  return  "no  property  found."  Formanv. 
Manh,  6  Blf.  285,  '42. 

18274.  I>ay  after  maturity  of  note,  assignee 
instituted  suit  against  maker,  committed  him  to 
jail  upon  a  ca.  m.  Defendant  was  discharged 
afterward  by  virtue  of  act  of  insolvency.  It  was 
contended  that  execution  should  have  been  a  jS. 
/a.  Held ;  objection  was  not  good,  and  there 
was  a  prima  fade  case  of  diligence.  BvUitt  v. 
Suribna-U  Bit  14,  '18. 

18275.  Where  F  indorsed  a  note  F.  "gtiar- 
(Uan,"  etc,  the  word  "guardian,"  was  held  to  be 
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surplusage,  and  F  was  personally  liable.  Do- 
hertyv.  Famdey,  60-133,^79. 

18270.  Indorsement  of  a  ne^tiable  bill  or 
note,  before  or  after  maturity,  is  a  negotiable 
contract;  and  liability  of  indorser  after  matu- 
rity is  the  same,  in  all  essential  respects,  as  that 
of  indorser  before  maturitv.  Scutt  v.  Fii-gtSat, 
Bank  Kokomo,  71-44.5,  'SO. 

18277*  X  executed  to  B  two  notes  and  mort- 
gage securing  them ;  notes  waiving  presentment 
for  payment,  protest  and  notice  of  protest,  and 
non-payment,  and  were  negotiable.  Before  ma- 
turity, B,  for  consideration,  indorsed  the  notes 
to  C,  who  delivered  them  to  D,  to  hold  as  collat- 
eral security  against  liability  by  D  for  C's  ben- 
efit. At  D's  request,  B  fumislied  money  to  pay 
D's  claim,  whereupon  D  assigned  back  to  B  the 
notes  and  mortage,  as  security  for  the  money 
BO  paid  by  B ;  B,  C  and  £  agreed  that  E  should 
pay  B  the  money  so  paid,  by  him,  and  that  E 
should  take  the  notes  and  give  B  credit  for  sur- 
plus realized  from  them  and  mortgage  above 
such  sum  so  paid  by  B,  latter  being  indebted  to 
E,  whereupon  B  indorsed  the  notes,  after  matur- 
ity, to  E,  who  thereupon  paid  to  B  the  amount 

Eaid  by  him  to  D.  Hetd;  B's  indorsement  toC^ 
afore  maturity,  was  not  afTected  by  re-indorse- 
ment to  him,  and  B's  second  indorsement,  after 
maturity,  to  E,  under  the  agreement,  carried  to 
E  the  benefit  of  the  indorsement  made  to  C,  as 
of  date  when  made,  and  C  had  the  right  to  have 
such  indorsement  remain  unimpaired  for  full 
payment  of  the  notes,  deducting  amount  repaid 
toBbvE.  Id. 

182*78.  Proof.  In  action  by  indorsee  against 
maker,  where  general  denial  is  in,  plaintifTmust 
prove  indorsement  under  which  he  claims.  Wal- 
lace V.  JJeerf,  70-263 '80. 

18279*  Due  dilwenee  requires  assignee  of 
note  not  payable  in  oank  to  bring  suit  against 
maker  in  tipie  for  first  term  of  court  after  ma- 
turity of  note.    Davis  v.  Leitxman,  70-275,  '80. 

18280.  But  request  of  indorser  not  to  sue 
maker,  without  other  consideration,  ia  Talid  ex- 
cuse for  not  bringing  such  action.  Id. 

18281.  Makerof  a  note  must,  without  delay, 
be  prosecuted  to  an  ineffectual  judgment  and  ex- 
ecution, or  some  good  reason  for  not  so  doing, 
insolvency  of  maker  being  one,  must  be  shown, 
before  assignor  is  liable.  Jamet  v.  Nieholton,  6 
Blf.  288,  *42.  Cf.  Miller  v.  Deaver,  80-871,  '68; 
Hanna  v.  Pegg,  1  Blf.  181,  '22. 

18282*  Ii  execution-plaintiff  fail  to  issae  an 
execution  on  a  judgment  against  maker,  for  over 
six  months  after  rendition,  without  any  good 
reason,  assignor  is  discharged.  SitHop  v.  YeatUf 
6  Blf.  127,  '42.    Cf.  2-507. 

18288.  If  such  diligence  was  omitted  for 
seven  months,  without  any  excuse,  assignee,  by 
superior  diligence,  can  not  make  assignor  liable 
by  seizing  all  property  owned  by  maker  when 
judgment  was  rendered,  or  afterward.  Jamet  v. 
NuAobon,  6  Blf.  288,  '42. 

18284.  H  executed  his  note  to  D  in  '35,  due 
January  1,  '37.  D  assigned  the  same  to  plain- 
tiff, in  July,  '36.  Plaintiff  assigned  same  to  W, 
in  October,  '36.  The  maker  died  in  May,  '3G, 
and  A  H  acted  as  administratrix  of  the  estate. 
A  H,  in  June,  '37,  was  married  to  C.  W  in  Feb- 
ruary, '38,  sued  A  H  and  her  husband  on  the 
note,  recovered  Judgment,  and  &  fieri /adaawaB 
issued  in  Oct.,  "Sd.  The  writ  was  returned  on 
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the  next  day,  indorsed,  "no  goods  or  chattels 

found  vhereon  to  levy*'  (meaning  no  goods  or 
chattels,  lands  or  tenements).  H's  estate  at  the 
time  of  his  death  was  insolvent.  No  goods  or 
chattels  had,  at  any  time,  come  to  the  hands  of 
the  administratrix,  by  which  she  could  pay  the 
note.  The  note  was  returned  to  plaintiff,  who 
was  compiled  to  pay  it  to  W.  Action  against 
Don  the  indorsement.  Hdi;  diligence  against 
the  maker  was  not  shown,  as  no  claim  was  filed 
against  the  estate.  The  suit  against  A  H  was 
not  commenced  until  nearly  two  years  after 
the  granting  of  letters;  no  execution  until 
□early  two  years  after  judgment.    There  was  no 

8 rocking  against  the  realty.  Dole  v.  Watson, 
-177,  '50. 

18885.  Not  if  H  hod  execated  a  mortgage  on 
real  estate  to  secure  such  note,  and  W,  at  the  May 
term  in  '37,  had  filed  a  bill  against  the  unknown 
heirs  of  H,  and  obtained  a  decree  for  the  sale  of 
the  mortgaged  premises,  and  the  same  had  been 
sold  and  the  proceeds  of  the  sale  applied  on  the 
judgment,  leaving  a  deficiency.  W,  in  Feb.,  '38, 
naosued  the  administrator  for  the  deficiency, 
and  obtained  iudgment  Ua  1686.  W,  in  Nov., 
had  sued  the  aaministrator  for  waste  and  obtained 
judgment  for  $372,  which  judgment  had  been 
secured.  The  administrator  fully  administered 
all  the  personal  estate.  After  it's  death,  there 
had  been  no  real  or  personal  estate  out  of  which 
the  residue  of  the  judgment  of  $686  could  be 
made.  But  the  action  could  be  maintained  if  it 
is  proven  that  the  maker  left  no  property  at  oil, 
except  the  mortgaged  premises,  that  the  law 
conld  reach.  Id. 

1828S*  Assignee  of  a  note  is  not  compelled  to 
resort  to  extraordinary  proceedings,  such  as  by 
mandate  or  proceedings  subsequent  to  execution, 
against  maker  as  a  matter  of  diligence,  before 
proceeding  against  indorser.  It  is  sufficient  to 
aver  and  show  that  maker  had  "  no  property 
subject  to  execution."  HubUr  v.  Taylor,  20-44^, 
'63.  Cf.  Walton  r.Bobauim,  6  BIL3^'4,7. 

18287.  When  assignee  shows  tlut  He  has 
prosecuted  maker  to  insolvency,  he  need  not 
prove  that  maker  continued  insolvent  till  com- 
mencement of  suit  against  indorser.  S^>eart  v. 
aarA,  8-296,  '52. 

18288.  Maker  died  before  maturity  of  note, 
and  assignee  filed  claim  against  estate^  which  was 
allowed  oy  A,  administrator.  A  resigned  trust 
and  B  was  appointed  in  his  stead.  A  acted  about 
a  year  and  B  was  discharged  on  his  own  appli- 
cation. Maker  made  no  eflbrt  for  an  appoint- 
ment of  a  snccessor,  nor  did  he,  though  there 
was  no  administrator,  proceed  against  heirs  of 
estate  and  procure  an  order  subjecting  property 
which  they  inherited  from  deceaent  to  payment 
of  note.  Held;  maker  had  either  remedy.  Held; 
assignee  had  not  exercised  due  diligence  against 
maker  and  had  no  right  of  action  against  as- 
signor.  Litferer  v.  Page,  22-337,  '64. 

18289.  Liability.  If  the  maker  be  not  lia- 
ble, or  if,  from  his  want  of  means,  no  part  of 
note  can  be  collected  from  him  by  suit,  no  posi- 
tive acts  of  diligence  need  he  performed.  If 
maker  die  a  resident  of  the  state  in  which  he 
lived  when  assignment  was  made,  leaving  prop- 
erty out  of  which  note,  or  some  part  tliereof, 
might  be  collected,  his  estate  must  be  proceeded 
against  before  suing  assignor.  Bemilz  v.  Strai- 
fird,  22-320,  '64. 

18290.  If  maker  be  alive  in  state  where  he 
resided  at  time  of  assignment,  and  be  liable  on 


note,  and  have  any  property  subject  to  exeea- 
tion,  he  must  be  sued  before  holder  can  return 
upon  the  assignor.  Id. 

18291.  If  note  is  invalid,  dilif;ence  in  pro- 
ceeding against  maker  is  not  required.  3^nR  v. 
^«r,  10-469,  '58.  As  per  nsnry.  Johnun  t. 
make,  8-54^  '52.  As  when  the  maker  is  an  Is^ 
liuit.  Kendsnon  t.  Fox,  S-489,  '54. 

18292.  Assignee  of  a  note  given  fortmrchase- 
money  of  land,  though  he  has  knowlc^e  of  his 
right  to  enforce  a  vendor's  lien  against  land,  is 
not  bound  to  enforce  such  lien,  before  proceed- 
ing against  indorser,  maker  being  a  non-resi- 
dea|  at  time  of  making  and  maturity  of  the 
not9;  nor  is  he  bound  to  first  proceed  against 
property  of  maker  by  attachment,  though  he- 
has  knowledge  of  such  property.  Samt  v.  Jfc- 
Soen,  41-109, 72.  CL  Oeei  t.  MorUm,  £-321,  '50. 

1829ft.  Nor  can  indorser  be  released  by  a 
notice  to  the  holder  to  institute  such  attach- 
ment proceedings.  Simt  V.  Park*,  82-363,  '69. 

18294.  Notes  In  blank.  AVben  a  surety 
signed  a  note  with  the  name  of  the  payee  blank, 
and  had  left  it  with  the  principal  to  be  nsed  br 
him,  the  principal  became  authorised  to  fill  up- 
the  blank  with  the  name  of  any  payee  he  might 
choose ;  even  the  names  of  the  persons  who  had 
placed  their  names  on  the  back  of  the  note  as 
accommodation  indorsers.  Armstrmg-%.  HaiA- 
man,  61-62,  78. 

18296.  Parol  evidence  can  not  be  ^ven  to 
show  that,  by  thus  placing  their  names  ujwnthe- 
note,  they  intended  to  contract  a  liability,  dif- 
ferent from  that  of  indoiseis,  and  can  not  be- 
made  to  contribute  to  the  snre^.  Id. 

18296.  Parol  evldenee  is  not  admissible  t» 
show  that  an  indorser,  other  than,  or  before, 
payee,  made  any  contract  other  than  that  of 
indorser,  in  an  action  on  note.  DraJx  v.  MarkUy 
21-433,  '63.  ( Welh  v.  Jaehon,  6  Blf.  40,  '41; 
Early  v.  Foeier,  7  Blf.  35.  '43 ;  Harnt  v.  Fimt^ 
6-162;  Oxd  t.  Mix,  id.  478;  Snyder  v.  Oatmat^ 
16-265,  '61,  seem  to  be  overruled.) 

18297.  If  a  note  is  indorsed  in  blank  by 
payee,  and  othem  after  him,  in  an  action  by  in- 
dorsee, parol  evidence  is  not  admissible  to  show 
any  contract  other  than  tliat  of  indoraers.  Fotk 
V.  Hunt,  13-651,  '59 ;  Snyder  v.  Oatman,  16-265, 
'61,    Cf.  Harnhman  v.  Armtirong,  48-126,  73. 

18298.  An  assignee  of  a  note  gecnred  by 
mortgage  may  foreclose  mortgage  and  buy  in 
property  mort«u^,  and  recover  balance,  if  any, 
of  assignor.    Markd  t.  .Kunw,  47-326,  '74. 

18299.  An  Indorser  ia  liable  on  hU  la- 
dorsement  without  a  suit  against  maker  of  a 
note,  if  maker  was  insolvent  at  time  of  indoree- 
raent,  and  so  continued.  Kettner  v.  &aatk,  dS- 
288,  '76;  RoberU  v.  Matters,  40-461,  '72;  Martd 
V.  Evane  47-326,  '74 ;  1  Blf.  181. 

18800.  Also,  when  at  time  note  became  dne, 
maker  had  no  property  subject  to  execution. 
DugdaU  v.  Marme,  11-194,  '58;  String  j.  Find- 
lay,  7-247,  '55;  Herald  v.  &o«,  2-55,  '50. 

18301.  Insolvency,  here,  means  inability, 
from  want  of  property  liable  to  execution,  to^ 
pay  any  part  of  the  debt  Martd  y.  Etxnu,  47- 
326. 

18802.  Indors«ment  and  mortgage.  One 

who  indorses  a  note,  and  executes  a  mortgage 
to  secure  contract  of  indorsement,  as  an  inde- 
pendent contract,  sub8e<juent  to  execution  of 
note,  without  a  new  consideration,  is  not  bound 
thereby.  Damdeon  v.  King,  51-224,  '75. 
18S08.  Execution  of  a  note  to  pay  a  debt  of 
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another  purtj,  without  a  new  coDsideratioD,  is 
nudum  pactum.    Bingham  v,  Kimball,  17-396,  '61. 

18804.  A  blauk  Indorsement  is  sufficient  to 
oititle  a  iona  fide  holder  to  sustain  a  suit  in  his 
ova  name  against  the  maker ;  that  after  the 
plea  of  non-aesignment,  or  even  at  the  trial,  he 
may  fill  np  the  blank  indorsement;  and,  indeed, 
it  IS  immaterial  whether  the  indorsement  be 
filled  at  all.    Rich  v.  Starbuck,  61-87,  '76;  ferry 

Jones,  10-226,  '58;  Moore  v.  Pendleton,  10-481, 
'61 ;  Clark  v.  Walker,  6  Blf.  82,  '41. 

18S05.  After  an  indorsement  in  blank,  a  note 
may  pass  hr  dellTery.  JBowen  v.  Htadm,  4-318, 
'53.  , 

18806>  A  blank  indorsement  ia  sufficient  to 
entitle  a  bona  fide  holder  to  recover  in  his  own 
name.    Bowav  v.  JVepor,  6  Blf.  24,  '38. 

18807.  Indorser  as  surety.  The  liability 
of  one  indorsing  a  note  is,  prima  faeie,  nothing 
more  than  that  of  an  indorser.  However  it  is 
competent  to  show  by  parol  that  such  indorser 
signed assuretyorco-surety.  Sun'ev.ChiUmder^, 
60-462,  "77 ;  Ore  V.  Wibon,  40-204,  '72  ;  iW 
Im  T.  £runn«r,  89-376,  72;  Diekeraoa  v.  Bd. 
Corn's  Ripley  Cb.,  0-128,  '55;  Robertg  t.  Maden, 
40-461,  72. 

18808*  A  complaint  against  indorser  of.  a 
note,  baTing  shown  that  note  was  governed  by 
law  merchant,  though  executed  in  a  foreign 
state,  is  insufficient  if  it  does  not  allege  notice 
of  dishonor  to  defendant*  Ford  v.  Booker,  58- 
395,  76. 

18809.  Indorser  88  seenrit/.  The  fact  that 
A  indorsed  notes,  signed  by  B,  with  C  as  securitr, 
knowing  the  notes  were  given  for  a  debt  of  B's 
before  a  delivery  of  the  notes  to  the  payees,  does 
not  make  A  a  co>surety  with  C.  The  fact  that 
C  required  another  responsible  party  on  the  note 
before  he  would  sign,  A  not  knowing  of  the  con- 
dition, does  not  change  the  above  rule.  Aurre  v. 
ChiUenden,  66-462,  '77.  CL  SehuU  v.  Klenk,  49- 
212, '74. 

18810.  Mortgage  to  secure  Indorsement. 

A  and  B  executed  notes  to  C,  who  indorsed 
them  to  D.  C,  to  secure  their  payment,  executed 
a  mortgage  to  D,  with  the  provision  :  "  If  said 
C  shall  pay  said  notes,  according  to  their  tenor 
and  effect,  or  cause  the  same  to  be  paid,  this 
mortgage  shall  be  void,  and  of  no  effect."  Held  ; 
provision  in  mortgage  extended  liability  of  C 
as  indorser  or  guarantor,  and  makes  him,  with 
A  and  B,  primarily  liable.   Held,  also;  mort- 

a;ed  propert;)^,  by  decree,  may  be  exhausted 
ore  proceeding  against  A  and  B.  Beberiaon  v. 
OsubU.  67-420,  77.  Zekind  v.  Newkirk,  12-544, 
'59. 

18811.  Llabnitroflttdorser  changed.  Writ- 
ten indorsement,  after  maturity  of  note,  as  fol- 
lows :  "  I  ^arantee  the  payment  of  this  note 
and  costs,  if  any  are  made  on  it,"  by  payee,  in- 
creases liability  of  indorser  to  that  of  maker. 
Burvham  v.  OalUrdine,  11-295,  '58. 

18812.  Remedy  against  assizor.  Inlkncy 
of  maker.  Suit  by  assignee  against  assignor  of 
a  note  given  by  an  Infant.  The  declaration, 
after  alleging  the  making  and  indorsement  uf 
the  note,  etc.,  and  the  infancy  of  the  maker, 
avmed  that  the  note  was  not  ^ven  for  necessa- 
ries, ^d;  even  admitting  liability  of  infant, 
if  note  was  given  for  necessaries,  averment  that 
it  was-  not  so  given  was  surplusage,  and  im- 
posed no  additional  proof  upon  pleader.  Held;  if, 
between  tli*  malcin^  of  the  note  and  its  maturity, 
the  infant  had  arrived  at  full  age,  and  ratified 


his  express  contract,  the  burden  of  proving  that 
fact  was  upon  the  defendant.  Headerdim  T.  Fox* 
6-489, '54.    Cf.  88-348;  10-469. 

18818.  Notes  not  panble  In  hank.  Dili- 
gence to  be  used  to  enable  assignee  to  success- 
fully sue  bis  assignor,  on  a  note  not  payable  ia 
bank,  w  not  regulated  by  law  merchant,  but  by 
sec.  4,  1  R.  S.  76,  p.  636,  and  is  question  for 
court,  upon  any  given  stat«  of  facts.  It  consists, 
in  a  reasonably  prompt  suit  against  maker,  oa 
his  failure  to  pay  note  when  due,  followed  by 
execution.  Pailenoa  v.  Ourefl,  00-128,  77; 
v.^Oont,  7  Bit  283,  '44 ;  WHIaon  v.  Binfordt. 

18814.  Due  diligence.  Complaint  by  indor^ 
see  against  indorser,  alleging  diie  diligence  in 
getting  judgment  and  execution  against  maker^ 
should  specify  the  dates  th«eoL  WiUiava  v. 
Neibit,  6»-171,  '79. 

18816.  Dae  diligenceisobservedbyindorsee 
when  he  brings  suit  and  obtains  Judgment  at 
first  term  of  court  bavins  jurisdiction  after  ma- 
turitr  of  note  not  payable  in  bank.  Id. 

18810.  Diligence.  Maker  of  a  note  Iwfore 
maturity  mov^  from  Indiana  to  Illinois,  and 
there  resided  at  the  time  of  its  maturitpr  and 
till  time  of  trial.  He  left  some  property  in  this 
state,  and  returned  temporarily  with  other  prop- 
erty. Held;  assignee  need  not  have  proceeded 
against  maker  before  proceeding  against  in- 
dorser.   Titw  T.  &itunf,  68-466,  79. 

18817.  Dtllgence.  Where  mortgage  is  pay- 
able in  instalments,  negligence  in  collecting 
amount  found  due  on  foreclosure  at  maturity  ol 
first  note,  is  no  defense  to  action  against  indorser 
on  those  afterward  maturing.  BiaUordr.  WHUon, 
05-70,  '78. 

18818.  Extension  oftlme.  Where  indorser 
of  a  note  has  granted  extension  of  time,  and  af- 
terward revokes  the  license,  indorsee  must  bring 
suit  against  maker  within  a  reasonable  time 

after  notice  of  such  revocation.  Free  v.  KierUead^ 
16-91,  '61. 

18819.  Release  of  indorser.   Delay.  A 

parol  request  or  agreement  of  an  indorser  not  to 
sue  the  maker  is  a  valid  excuse  for  delay  in 
bringing  an  action  against  maker  of  note  not 
negotiable.  No  consideration  is  required.  Lov>- 
(Aerv..5&uv,  44-390, 73;  Free  v.  Kterttmd,  16- 
91, '61  \Brtma v.  RoMma,  1-82, '48 ; Nanee v. Dim- 
faw,  7  Blf.  172, '44. 

18320.  Release  by  fallnreto  protest.  The 
indorser  will  be  released  from  a  note  payable  in 
bank  when  demand  of  payment,  ana  notice  of 
non-payment,  were  made  premature  by  one  day 
before  maturity,  when  it  is  not  shown  whether 
or  not  maker  had  money  at  place  of  payment  on 
day  when  payment  was  to  be  made.  Kohler  v. 
Jlfo»toomeryJ,7-220,'61. 

18821i  WalTor.  Dllteenee.  A  bill  of  ex- 
change contained  the  following  waiver:  Notice,, 
demand,  protest,  and  due  diligmce  waived  on 
account  of  war  and  insurrection.  Hdd;  waiver 
is  absolute.  Held;  no  consideration  is  required 
for  a  waiver  of  notice.  r.  Wood,  28- 

523,  '64. 

18822.  Liability  of  indorser  was  fixed  by- 
dishonor  of  bill.  He  can  not  complain  of  de- 
lay, fd. 

18828.  Diligence  against  makerf  by  process 
of  law  to  collect  the  note,  or  a  sufficient  excuse 
for  not  doing  so  must  be  averred  and  proven  be- 
fore an  assignee  shall  have  his  action  a^inst 
any  assignor.  Roberta  v.  Masters,  40-461, 72. 
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18S24.  Qaestion  of  due  diligence  is  for  court, 
and  facte  must  be  set  out  ao  that  court  may  de- 
termine it.  Id. 

18325.  To  show  diJigence,  action  must  be 
brouglit  in  the  first  term  of  court,  when  there  in 
time  netween  the  maturity  of  the  note  and  com- 
mencement of  the  term  to  obtain  serrice,  though 
but  one  day  intervenes,  unless  excuse  is  shown 
for  delay,  ag  service  could  not  be  had.  Entire 
folvency  is  no  excuse  for  delay.  Id. 

Bela^  of  seven  days  bv  assignee  in 
commencing  suit  against  the  maker,  is  not  a 
prima  fade  case  of  such  a  want  of  diligence  as  to 
release  the  assignor.  KtAeey  t.  £om,  6  Blf.  536, 
'43. 

18827.  A  delay  of  thirty  days  in  bringing 
suit  against  the  maker  will  release  the  assignor, 
unless  the  assignee  show  that  an  earlier  pro- 
ceeding would  oe  impracticable  or  unavailing. 
Merriman  V.  Mapk,  2  Blf.  350,  '30.  Also  a  delay 
of  foorteen  months.  Treadwai/  v.  Drybread,  4 
Blf.  20,  '35. 

18828.  A  delay  of  forty-five  dan  in  issuing 
an  execution  on  a  judgment  on  indorsed  notes 
will  release  the  indorser.  WiUton  v.  Bix^ordy  54- 
£69,  '76.  Also  such  delay  of  thirty  days.  Spean 
T,  Oark,  7  Blf.  283,  '44. 

III.  Notice  and  Demand. 

See  I^olvsi  and  Sotiee  Non-Payment. 

188S9.  Where  indorser  of  a  note  pavable  in 
bank,  wrongfully  obtained  possession  ol  it,  and 
retained  it  until  after  routurity,  and  took  other 
steps  tending  to  show  a  primanr  liability  to  pay 
on  his  part.  Held;  he  was  BOt  entitled  to  UO- 
tlceof  presentmcutandmn-paymeut*  Haeem 
v.  TtUboU,  U -323, '58. 

18330.  A  count  in  suit  under  statute  of  *39, 
against  maker  and  indorser  of  note  payable  in 
bank  on  a  certain  day,  should,  as  respects  la- 
dorser,  aver  a  demand  at  bank  on  makerwhen 
note  fell  due,  aud  notice  of  bis  default  to  in- 
dorser.   GoodM  V.  Dritton,  <>  Blf.  .^1, '43. 

18881.  Notice  of  non-payment.  If  indorser 
of  a  note  payable  at  a  bank  at  A,  reside  four  or 
five  miles  from  A,  in  countrv,  and  use  postofGce 
at  A,  it  lieing  as  near  his  residence  as  any  other, 
notice  of  non-payment  of  note  may  be  given  to 
him  by  putting  notice  into  postomce  at  A,  di- 
rected to  him  there.  BeU  v.  SUtU  Bankf  7  Bit 
456,  '45. 

18S82.  Indorser  of  a  note,  pajrable  in  bank, 
may  waive,  by  stipulation,  his  notice  of  its  non- 
payment.   Rooker  v.  MorrU,  0I-'i8(!,  '78. 

18888.  Notice.  A  note  was  payable  to  two 
persona,  not  partners,  and  indorsed  by  them. 
Held;  notice  of  maker's  non-payment  sliould  be 
given  to  each.  Stale  Bank  v.  ^Maughter,  7  Blf.  134, 
^U;  12-223. 

18884.  The  duty  of  a  demand  and  notice,  to 
hold  an  indorser,  is  not  a  part  of  contract,  but 
a  step  in  legal  remedy,  and  may  be  waived.  Pol- 
lard v.  Bowen,  57-232,''77. 

18835.  Demand  and  notice.  Pleading.  In 

5 leading  a  demand  upon,  and  notice  to,  the  in- 
orser,  the  fact  must  oe  alleged.  It  is  not  suffi- 
cient to  allege,  "  due  notice  of  the  non-payment 
of  the  note,"  to  show  the  time,  nor  that  the  in- 
dorser "  had  notice."  Amutrmg  v.  Oook,  80-22, 
'68.  (Kohler  v.  Montgomery,  ll-WXit  eoabn,  quali- 
fied by  88-133,  in/ni.) 

18886.  Nor  ''that  said  bill  was  duly  pre- 
sented for  payment  at  the  place  where  payanl^ 


and  payment  thereof  refused."  The  time  of  pre- 
sentation must  he  shown.  BcBfbimm  t.  Aamt 
SlaU  d  ItuL,  28-133,  '67. 

18887.  Nor  "that  demand  was  made  after  it 
became  due,  according  to  custom  of  merchants.** 
OennT.  HMe^lBiL  104,  '30. 

If,  Law  of  Place, 

See  Lex  Loci. 

18888.  An  Indorser  of  a  note  nndotakes 

that  he  will,  upon  certain  implied  conditions, 
pay  note ;  not  at  place  where  note  is  payable, 
but  generally ;  and  his  contract  is  governed  by 
law  of  place  where  indorsement  is  made,  and 
not  by  that  of  place  where  note  is  panble. 
Hwd  V.  Standart,  lfr-33,  '60;  Boat  v.iVo.  Aoaw 
Bank,  15-292,  '60. 

18880.  Liability  of  an  Indorser  of  a  notfc 
or  bill  of  exchange,  is  governed  by  law  ef 
place  where  indorsement  is  made.  Aae  t. 
Biri  .Bit,  20-94, '63. 

T.  Indorser  as  Co-deteadant. 

18840.  Indorser  and  makers  of  a  note  not 
payable  in  bank  can  not  be  joined  in  an  action, 
except  in  cases  where  the  indorsers  are  liable 
without  a  suit  having  been  first  brought  against 
the  makers.  Qmtk  v.  Fint  SaL  Bk.  TkonUan, 
04-92,78.   a.  Jftt  V.  Safe  B*.  18-521, '59. 

18841.  Whether  plaintifi*  dismisses  as  to  the 
maker  or  not,  he  must  prove  the  insolrency  of 
the  maker.  Id. 

18842.  No  demand  is  first  necessary  to  be 
made  on  the  indorser.  Id. 

18348.  Joint  defendant  with  maker.  Where 
an  excuse  for  a  separate,  prior  suit  against  the 
maker  exists,  or  where  an^  facts  exist  render- 
ins  the  indorsers  immediately  liable  to  the 
holder  for  the  whole  or  a  part  of  the  note,  at 
where  there  has  been  no  consideration  forapart 
of  the  note,  or  payment  to  the  assignor  of  part, 
in  such  cases  a  joint  suit  may  tw  instituted, 
under  }  16, 1  B.  S.  p.  379,  against  the  maker 
and  indorsers  of  a  promissory  note  governed  by 
the  law  merchant ;  but  the  complaint  must  show 
such  facts.  Jfuc  V.  SlaU  Bk.  18-^21,  *&9.  CC 
15-33. 

18844.  Jurisdiction.  If  indorser  denianded 
payment  within  a  reasonable  time  after  indorse- 
ment, and  gave  notice  to  indorser  of  non-pay- 
ment, or  if  latter  waived  snch  demand  and  no- 
tice, latter  is  immediately  liable  and  may  8e 
sued  jointly  with  makers.  In  either  case,  action 
may  oe  in  county  where  indorser  resides.  Nor- 
veU  V.  HittU,  i9-m,  '64. 

18845*  burden  of  provii^  no  demand  ot 
such  waiver  aeeau  to  be  on  makers.  Id. 


VL 


Declaration  of  Indorser  as  ErMne  . 

See  JMarationt. 


18846.  An  indorsee  of  a  note,  indorsed  it  in 
blank  to  A.  A  transferred  it  without  indorse- 
ment, as  also  did  his  assignee.  The  holder 
brought  action  on  indorsement  Held;  declaim 
ations  made  by  indorsee  while  in  possession,  that 
he  had  paid  a  certain  small  sum  for  it,  ate  in- 
admissible. Such  facts  must  be  proved  by  in- 
dorsee himself.   Lynn  v.  JeUr,  1  Blf.  300,  '44. 

18847.  Declarations  of  an  assignor  of  note 
not  governed  by  law  merchant,  made  before  as- 
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boa  T.  Muir,  fr-444,  '54. 

18848*  Also  of  note  governed  by  lav  mer- 
chant if  made  after  maturity.  BhuaU  v.  J^iey, 
»-471,'d2. 


INFANTS. 

See  BiUmrdtf  Liquor  Law. 

I.  Generally. 

11.  Jtmadietiim;  &rvite;  Appeanmot, 

III.  Om/raefo. 

IV.  J^eeeggariee. 

V.  ApprmtieeAi^j  Semet»;  CbMod^. 

VL  Migl^    Actum  and  Pr^er^. 

VII.  A'egligerue. 

VIII.  Fteading. 

IX.  Infancy  as  a  Defense. 

X.  Conweyance. 

XI.  Parfy  De/eitdatU;  Judgneat  and  Eze- 
etUioa  Againet, 

XII.  Ageney. 

XIII.  ^toppeL 

XIV.  Cfaato. 

XV.  fiiaiute  q/'  Umiialione. 

XVI.  Seillemmt  of  Gvardiariship. 

XVII.  ^SUfin^  to  oiui  i^n-^niUtn^  to  QambU. 

I.  Generally. 

18S48a.  Infancy  is  never  presumed ;  it  must 
be  all«;ed  and  proved.  Boyd  v.  FUek,  71-306, 
'80.    Native  evidence  of.   See  ftCMSl. 

18849.  Thephra8e"iinderl<^disabilitie8," 
includes  persons  under  twenty-one*  AnnttM 

Hawkins,  28-66,  '67. 

18850.  The  domlcflof  amlnor,  notemanci- 

Sited,  is  that  of  his  parents.  Wkeeler  v.  Burrow, 
8-14,  *62. 

18851*  Whatever  a  minor,  if  of  lavful  age, 
might  personally  do,  in  an  action  for  partition 
of  lands  in  whicn  he  may  have  an  interest,  guar- 
dian of  such  minor,  as  such  guardian  might 
lawfully  do  therein,  forand  in  behalf  of  his  ward, 
without  presence  of  said  ward,  as  a  party  to 
such  action.  Bundy,  Gvardiany  v.  HaU,  00-177, 
77;  Schee  v.  MeQailken,  5»-269,  '77. 

18852*  Denial.  Assignmentof  error  in,  that 
a  final  decree  was  taken  against  an  infant  de- 
fendant, A,  without  the  appointment  of  a  guar- 
dian adUtm  for  her,  and  upon  appearance  by 
attorney.  Flea  to  assignment,  that  at  time  of 
rendition  of  decree,  said  A  was  of  full  age. 
Held ;  plea  was  had.  Timmima  v.  IlmmonSj  8- 
251,  '51. 

18858.  imority.  A  minor  attains  to  twen- 
t^'-one  years  of  age  on  day  preceding  twenty- 
first  anniversary  of  his  birth.  Wells  v.  WeUs,  »- 
447/55.   Cf.  9-481. 

18854.  Dower*  A  married  voman,  under 
a^  of  eighteen  years,  can  not,  either  with  or 
without  consent  of  her  father  or  guardian,  re- 
lease or  relinquish  her  dower  in  lands  of  her 
husband,  by  him  sold  and  conveyed.  Law  v. 
long,  41-586,  '73. 

18855.  Her  deed  is  voidable  and  right  to 
avoid  it,  on  coming  of  a^,  is  a  personal  privi- 
lege to  minor  and  his  heirs.  Id. 

n.  Jurisdiction;  Service  $  Appearance* 

18856.  Snmm<W8  mngt  Iw  served  on  an  in- 
fant in  same  manner  as  npon  an  adnlt.   De  La 


jjjmt  V.  jitHaeroaugn,  qo-^o,  i  i  :  Marim  v. 
Starr,  7-224,  '65;  AbdU  V.  AbdiL2Q-2S7,  '66; 
Hough  V.  Canby,  8  Blf.  301,  '46 ;  BabbiU  v.  Doe, 
4-365,  '53  ;  i>oe  V.  Andereon,  5-33,  '54 :  FUgk  v. 
iWA,  9-13i  '57  i  WeUa  v.  Wells,  6-447,  '56. 

18857.  An  Inlkpt  can  not  appear  and  an* 
swer  by  attorney*  De  La  Hunt  v.  HUderbaughf 
58-285,  '77 ;  Timmoae  v.  Timmons,  6-8,  '54. 

18858.  An  answer  of  an  infant  must  be  filed 
by  guardian  ad  litem,  De  La  Hunt  v.  Holder- 
baurjk,  supra;  Hough  v.  Canby,  8  Blf.  301, '46; 
Abdilv.  Abdil,  26-287,  '66:  Alexander  v.  Frary, 
8-481,  '67. 

18859*  A  judgment  taken  against  an  infant 
by  default,  without  appointment  of  a  guardian 
aa  litem  to  appear  for  him,  is  erroneous,  but  not 
void.    Biake  v.  Douglass.  S7-416,  '66. 

18360.  An  infant  after  an  appearance  by  a 
guardian  ad  litem,  may  defend  by  attorney. 
Alexander  v.  Frary,  9-481,  '57. 

18861.  To  support  a  decree  where  an  infant 
is  a  defendant,  an  answer  must  be  filed  in  hia 
behalf.   Pugh  v.  Pugk,  9-132,  '67. 

18862.  To  support  a  decree  where  an  infant 
is  a  defendant,  there  must  be  a  proper  service 
on  infant  and  an  answer  by  guardian  adlitem 
filed  in  his  behalf.  De  La  Hint  v.  Holderbaugh, 
68-285,  '77. 

18868.  Infants  can  not  appear  by  attorney. 
WelheriU  v.  Harris,  67-452,  '79. 

18864.  Infant  defendants  can  not  appear  by 
attorney.  Unless  record  show  a  persona!  serv- 
ice of  summons  upon  them,  or,  if  non-resident, 
a  publication,  court  will  not  be  authorized  to 
appoint  a  guardian  ad  litem  in  their  behalf. 
Ouverv.  Carver,  64-194,  '78. 

18865.  Record  showed  that  process  was 
issued  against  infants,  and  tha^  at  the  fol- 
lowing term,  a  guardian  ad  litem  was  appointed. 
Held;  It  must  be  presumed,  in  a  collateral  pro- 
ceeding, that  Ihey  were  regularly  brought  into 
court.    Brackenndge  v.  Davson,  7-383,  '66. 

18866.  After  a  guardian  ad  litem  had  been 
appointed  for  infant  defendants,  they  will  be 
regarded  as  property  in  court,  and  if  an  attor- 
ney afterwanl  appear  and  plead  for  them,  it 
will  be  presumed  that  he  was  authorised.  Doe 
V.  £hw«,8BIf.443,'47. 

18867.  Jurisdiction.  It  will  not  be  presumed 
in  a  collateral  proceeding,  that  the  court  had 
jurisdiction  of  person  of  resident  infant-defend- 
ants, nt  hearing,  where  the  advene  party  had, 
in  such  proceeding,  directly  admittea  contrary. 
Doe  V.  Anderson,  5-33,  '64. 

18368.  Decree  against  an  infant  in  chan- 
cery can  not  be  sustained  without  proof,  though 
his  guardian  ad  litem  file  an  answer  admitting 
bill.  Hough  v.  Doyle,  8  Blf.  SCO,  '46 ;  Driver  v. 
Driver,  6-286,  '56 ;  8  Blf.  301 ;  6-447.  Grain  v. 
ftirier,  1-374,  '49. 

18360.  Also,  though  such  answer  is  made  by 
^ardian.  Jfnozv.  0)/ey,2-161, '60.  Likewise 
m  a  proceeding  by  an  administrator  to  sell 
realty.    Martin  v.  Starr,  7-224,  '55.    Cf.  41-559. 

18870.  But  if  record  does  not  contain  all  evi- 
dence, the  S.  C.  will  presume  decree  was  made 
on  proper  proof.  Overruling,  Ward  v.  Kelly,  1- 
101, '48;  W'eav.lTeii  6-447, '55:  ^ieaWer  V. 
Frary,  9-481,  '67 ;  MeEttdree  v.  MeEndree,  12-97, 
'59. 

18871.  When  parties  had  agreed  that  land 
be  decreed  to  be  sold,  and  that  proceeds  be  ap- 
plied, etc.,  there  would  seem  to  have  been  no 
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necessity  for  evidence  and  it  may  be  inferred 
there  was  none,  and  there  was  do  evidence  in 
record  to  support  the  admiseions  of  guardian, 
decree  against  an  infant  will  be  reversed.  Mo- 
Endree  v.  McEndree,  supm. 

18872.  Judgment  against  a  minor,  without 
proof,  and  when  the  guardian  ad  litem  failed  to 
answer,  is  erroneous.  Biehardt  v.  iZieAanli,  17- 
636,  '01. 

18878.  When  a  court  having  jurisdictioa  of 
subject-matter  appoints  a  gnaralan  for  certain 

infants,  it  decides  question  as  to  residence  of  in- 
fants, and  such  decittion  is  an  exercise  of  juris- 
diction and  can  not  be  collaterally  attacked, 
though  deci8ion  may  be  erroneous.  Dequindre 
V.  ITiaionw,  81-444,  m 

18874.  In&nts  most  Iw  serred  witk  pnH 

eesSt  or  notified  in  the  same  mode  as  if  they 
were  adults.  Hawkiju  v.  Htaekins,  28-66,  '67. 
Cf.  26-287. 

18375.  If  the  record  shows  that  "on  motion," 
without  specifying  on  whose  motion,  a  gnardian 
ad  litem  was  appointed,  it  will  be  presumed  the 
minors  were  personally  in  court.  Homer  v.  Doe, 
1-130,  '48.  But  not  when  it  is  recited  that  a 
ffuardian  ad  litan  was  spppointed.  Meaim  v. 
3fe»T,  7-224,  '55. 

18876.  Guardian  ad  litem  can  not  waive  ser- 
vice on  an  infant.  Pagk  v.  Pugh,  9-132,  '57 ; 
Mobbins  V.  Bobbins,  2-74,  '50;  Martin  v.  Starr,  7- 
224,  '55:  Peopfes  v.  Stanley,  6-110,  '55;  5-33; 
Cbnira,  Tkompson  y.  Doe,  8  Blf.  336,  '46;  Doe  v. 
Harvev,  6  Blf.  487,  '40. 

1882  7.  Oonictle.  A  minor  retains  domicile 
of  his  parents,  and  he  can  not  generally,  propria 
marte,  change  domicile  during  minority.  Heix- 
tand  V.  Kum,  8  Blf.  345,  '47. 

18878.  A,  a  female  child  of  9  years,  who  was 
domiciled  in  Ohio,  and  whose  parents  were  dead, 
was,  against  the  will  of  her  guardian  there, 
brought  into  this  state  by  B,  who  procured  him- 
self here  to  be  appointed  her  guardian,  the  age 
of  majority  of  a  lemale  being  18  there  and  21 
here.  A  continued  in  this  state  until  she  wm 
18,  and  then  made  choice  of  it  as  her  perma- 
nenthome.  Held;  A'sdomicilewasthuschan^ed 
from  Ohio  to  this  state,  and  her  age  of  majority 
then  depended  on  the  law  here.  Id. 

18879.  Domicile  of  parents  at  death,  is  dom- 
icile of  their  infant  heir,  and  he  can  not  change 
that  domicile  of  his  own  volition.  TTorrea  v. 
ir^er,  18-167,  '59. 

18880.  The  distribution  of  personal  prop- 
<ertv  descending  to  such  infant,  wherever  aitu- 
ated,  must  be  governed  by  the  law  of  that  dom- 
icile, and  the  property  should  be  remitted  there 
for  that  purpose;  and  tlie  court  there  is  under 
no  obligation  to  remit  funds  to  another  state  for 
the  education  and  maintenance  of  Uie  infant. 
Jd. 

III.  Contracts. 

18881.  Marriage  contract.  A  female,  over 
eighteen  and  under  twenty-one  years  of  age,  or 
the  age  at  which  she  is  allowed  to  contract  to 
marry,  may  make  a  valid  release  of  a  contract  to 
marry.    Develin  v.  Riggiitee,  4-464,  '53. 

18882.  An  infant,  who  has  engaged  to  serve 
for  a  certain  period,  and  quit  before  time,  may 
recover  for  value  of  his  services.  Wheaiiy  v. 
Jfiscot  5-142,  '54;  Van  v.  Corwine,  6-363, 
*55.  (WR^v.0K«n,4Blf.  337, '37,  overruled.) 

18888.  Marriage  eontraet.  SatislkctJon  of 
Judgment.  Fraud.  A  girl,  an  infant,  became 


mother  of  a  bastard.  She  obtained  a  jodgment 
against  G  C,  and  said  judgment  was  stayed. 
Afterward  G  C  and  replevin  bail  solicited  prl 
to  enter  satisfaction  t>f  judgment,  and  stated 
that  G  C  was  ready  and  wilfing  to  marrv  her, 
but  could  not  do  so  until  she  had  satisfied  said 
judgment.  Under  these  promises  she  entered  sat- 
isfaetion,  still  an  infant.  O  G  refused  Icf  marry 
her.  H«U/ she  could  liave  satisfaction  set  aside. 
Hddf  that  contract  to  many,  though  she  was 
over  eighteen  years  of  age,  was  no  snch  consid- 
eration, under  circumstances,  as  wonld  render 
satisfaction  1^1.  ifeigA  v.  Thmpaonj  55-^4,  '76. 

18884.  A  ^male,  at  age  of  eighteen  yean, 
can  enter  into  a  marriage  contract  as  an  adnlL 
Detelin  v.  Bia^tee,  4-464,  'o3. 

18885.  JmbI  del>tor.  Effect  vf  release. 
In  a  snit  affaiost  two,  upon  contract,  if  one, 
being  an  infant,  plead  infant,  plaintiff  may 
noL  prot.  as  to  him,  and  proceed  to  judgment  as 
to  other ;  and,  in  such  case,  it  seems,  a  release 
of  infant  would  not  release  adult  But  to  plea 
of  infancy,  plaintiff,  instead  of  entering  a  noL 
proi.,  may  reply  a  confirmation  by  infant  after 
Woming  of  age,  whereby  he  had  become  a  joint 
contractor,  and  liable  as  such;  and,  in  snt^ 
case,  it  seems,  a  release  of  infant  would  release 
both.    iSrfrv  V.  Cannon,  »-371,  '67. 

18886.  Voidable  contract.  If  a  person  con- 
tract with  an  infant,  to  receive  from  nim  a  con- 
veyance of  land,  which  he  knows,  at  time  of 
contracting,  will  be  executed  before  infant  shall 
have  arrived  at  his  majority,  he  can  not  avail 
himself  of  that  fact  in  defense  of  a  suit  upon 
a  note  for  pnrchasft-money.  JBaesoa  v.  ChHnn, 
18-354,  '5^ 

18887.  Deed  of  bargain  and  sale  of  laad, 
executed  by  an  infant  for  valuable  considera- 
tion is  not  void,  but  voidable.  Doe  v.  Abematiuf, 
7  Blf.  442,  '45. 

18888.  Yoldable  eontracts.  Action  bv  B 
on  following  note  executed  by  A,  promising  "  to 
pay  sum  of  f50,  with  interest  from  date  annnally, 
for  purpose  of  a  permanent  indowment  fund, 
provided  $1,000  shall  he  secured  for  the  puipose 
previous  to  August  15,  '67."  Note  was  dated 
April  19, '66.  Had;  such  a  sum  in  notesorotlier 
securities  of  equal  apparent  rank  and  value  simi- 
lar to  note  in  suit,  obtained  by,  and  under  contrd 
of,  B,  on  August  15,  '67,  was  sufficient  to  make  out 
aprtma  facie  case  for  B.  Held  ;  a  simple  fact,  that 
a  part  of  such  notes  were  signed  by  infants,  with- 
out a  showing  further  that  on  Au^st  15,  '67,  such 
notes  remained  uncollectable,  will  constitute  no 
defense,  as  in  the  interim  they  may  have  become 
good  and  available  securities.  Bd.  Thulea  La 
Orange  ColL  Jntiitute  V.  Anderamt  68-367,  '7B. 

1 8889*  An  infant  who  had  enlisted  ik  army 
of  V.  8.  and  was  under  18  years  of  age,  cannot 
be  compelled  to  continue  in  service.  After  Feb. 
13,  '62,  no  one  could,  by  consent,  give  power  to 
enlist  him.  He  probably  could  maintain  an 
action  for  damages  for  reason  for  such  a  deten- 
tion.   Wanilan  v.  Whke,  19-470,  '62. 

18890.  Infant  filtlier  of  a  bastard  child  may 
settle  with  mother,  and  execute  instruments 
necessary  in  making  snch  settlement.  Oaeim  ▼. 
Burfm,  8-69,  '56. 

18391.  A  contract  with  a  minor  by  his  father, 
to  convey  to  him  certain  lands  in  consideraticm 
that  he  would  remain  with  bim  until  he  waawtar- 
ried,  is  founded  on  a  valid  consideration.  La- 
/oUetiT.JTvfe,  51-446, 75. 

18892.  rniough  a  father  is  eitftM  U  00 
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such  light  and  bind  himaelf  to  pay  a  compensa- 
tion for  the  service.  Id. 

1889ft*  A  note  to  compromise  a  bastardy  case 
'■ca,ii  not  be  avoided  by  the  fact  that  payee 
(  mother)  vas  an  infant.  Oamej-  v.  Cook,  W-331, 
^68. 

18894.  Contracts  betireenan  adnltandan 
likftBt  ave  iMadiag  on  former  and  not  on  latter. 
J^aMea  T.  KyU,  51-446,  '75. 

18896.  Contracts,  except  for  necessaries,  are 
"void  or  voidable,  and,  in  relation  to  personal 
property,  may  be  avoided  by  him  during  minor- 
ity.   GarfoUer  V.  QirperUer,  46-142, 73. 

18896.  False  representations,  by  Infant  as 
to  his  a^re,  do  not  make  his  contract  valid,  nor 
estop  him  from  pleading  infancy,  though  they 
may  fumiah  ground  of  action  against  hitD  for 
tort.    OarpaUer  v.  OarpetUa;  supra, 

IT.  NeeesMrles. 

18397.  €*n1raet8  of  infant  for  purchase  or 

■  exchange  of  property,  may  be  avoided  at  any 
time  during  his  minority  or  on  his  arrival  at 
full  age.   Having  done  so,  and  notified  other ' 

'Contracting  party,  he  may  bring  an  action  for 
return  ooBBidemtion  given  by  him.  Imtpolu 
Chair  Mnfa.  Co.  v.  Wibm,  69-429,  '77.  Eren 
if  ^ren  lor  necessaries.  Htndtnon  t.  fbr,  6- 
489  '54. 

l'8898.  Infant.  Contract.  Rescission.  In- 
fant may  bring  such  action  vithout  returning 
'Or  offering  to  return  the  consideration  received, 
-  or  becoming  liable  to  repay  purchase-money. 
im  V.  Bowai,  64-204,  76 ;  IW  v.  Pctwm,  47- 
-304,  '74 ;  Miles  v.  Linaemaa,  24-385,  '65 ;  Piteh- 
«rv.  Laj/eoek,  7-398,  '56;  Law  v.  Lmg,  41-586, 
'73:  CWnfcrv.  CarpenUr,  45-142,  '73;  Briggs 
v.  MeOaU,  27-327,  '66;   WhiU  v.  Branch,  61- 
210,  '75. 

18899.  Damage  done  to  a  horse,  received  by 
An  infant  in  a  contract  to  exchange  animals,  is 
no  defease  to  an  action  by  infant  to  rescind  and 
recoror.  IKiUie  t.  Armcft,  61-210, '76.  Gf.  46- 
142. 

18400.  But  if  infant,  upon  avoidance  of 
contract,  still  has  property  received  by  him, 
•other  contracting  party  is  entitled  to  it  as  it  i«. 
Oarpenterf.  Carpenter^  supra. 

18401.  A  minor  is  liable  at  law  for  necea- 
Tsaries  furnished  to  him  or  his  wife,  but  is  not 
liable  on  a  note  given  for  money  which  is  used 
.and  expended  for  necessaries.    In  equity,  how- 

■  «Ter,  if  a  creditor  furnish  money  to  a  minor, 
which  he  uses  to  purchase  neiMssariee,  and  credi- 
tor  shows  its  appltcation  for  purchase  of  neces- 
saries, minor  will  be  liable,  or,  where  a  person 
lends  money  to  a  minor  to  pay  a  debt  incurred 
for  necessaries,  and  debt  is  nctually  paid,  he 
will  stand  in  placo  of  original  creditor  and 
minor  will  be  liable.  I'riee  v.  ^luleix,  00-31 0,'78. 

18402.  The  only  contracts  binding  on  an  in- 
fant are  implied  ones  for  necessurieH.  Hender- 
son V.  Fox,  6-489.  '54.   Cf.  59-429. 

18408.  Whether  articles  furnished  to  one  in- 
fant were,  in  particular  case,  necessaries,  is  a 
question  of  law,  to  be  determined  by  court.  Their 
quantity,  quality,  and  value,  are  to  be  nscei^ 
tained  by  jury.  Id. 

18404.  Material  for  building  house,  is  not 
neceasan,  within  meaning  of  law  making  in- 
fants liable  for  necessaries.  iViee  v.  Jtmings,  62- 
111,  '7a 


to  relieve  hira  from  a  military  draft.  Dorrdl  v. 
Hastings,  28-478,  '(j7. 

18406.  Services  during  minority.  Neees- 
aartea.  Suit  to  recover  for  work  and  labor  done 
by  the  plaintiff  during  his  minority.  Answer: 
(1)  Payment  after  the  plaintiff  attained  his  ma- 
jority. (2)  Set-off  for  goods  sold,  the  same  be- 
ing necessaries.  (3)  That  the  father  of  plaintiff, 
during  his  minority,  had  hired  him  to  the  de- 
ceased for  six  years,  or  until  he  should  attain  his 
majority,  tlie  deceased  agreeing  to  give  him  cer- 
tain articles  of  personal  property  at  the  expira- 
tion of  the  term;  that  after  the  plaintiff  at- 
tained his  majority,  he  and  his  father  had  a  set- 
tlement with  the  deceased  of  all  matters  be- 
tween them,  and  the  plaintiff  received  $175  in 
full  payment  of  Uie  demand  sued  for.  Held! 
that  third  answer  was  good.  Held  ;  that  plaint- 
iff could  not  reply,  inuincy  to  first  and  second 
answers,  as  if  plaintiff  was  paid  in  full,  though 
an  infant  at  time,  he  coula  not  sue  for  and  re- 
cover payment  again  ;  and  set-ofl,  if  for  neces- 
saries as  alleged,  was  not  avoided  by  replying 
infancy.    Hobbs  v.  Qodlove,  17-359,  '61. 

18407.  Digaffirmance  of  deed.  An  infant, 
being  a  feme  covert,  joined  with  her  husband  in 
conveyance  of  land  to  A,  who,  subsequently, 
without  her  knowled^,  conveyed  it  to  6.  Near 
ten  years  after  attaining  to  full  age^  being  still 
eoeert,  she  gave  notice  to  B  of  her  intention  to 
avoid  deed,  and  commenced  an  action  to  recoV' 
er  possession  of  land.  Some  slight  improvements 
had  been  made  upon  it  after  she  conveyed  it,  of 
which,  however,  she  knew  nothing.  She  had  re- 
sided within  four  miles  of  land  for  two  years  af- 
ter she  arrived  at  full  age,  and  within  ten  miles 
of  it  up  to  time  of  trial.  Held;  she  was  not  es- 
topped by  these  circumstances  from  asserting 
title.    Miles  v.  lAngerman,  24-385,  '65. 

18408.  The  circumstances  that  land  convey- 
ed by  an  infant  had  subseq^uently  been  sold  by 
grantee  to  a  person,  who  did  not  know  of  the 
disability,  will  not,  of  itself,  prevent  tJie  minor 
from  afterward  disaflSrming  conveyance.  Id. 

18400.  To  estop  minor  on  arriving  at  full 
age,  some  act  must  have  been  done,  or  there 
must  have  been  some  omission,  after  reaching 
maturity,  which  work  an  injury  to  person  in 
possession  under  color  of  title,  rendering  disaf- 
firmance a  fraud  on  him.  Id. 

18410*  Though,  under  our  present  statute,  a 
married  woman  may  disaffirm  a  conveyance 
made  by  her  during  minority,  and  bring  an  ac- 
tion to  recover  lands,  without  assent,  and  even 
against  will  of  husband,  yet  she  will  not  be  es- 
topped from  avoiding  conveyance  merely  by 
an  omission,  for  any  length  of  time,  during  her 
coverture,  to  disaffirm  it,  unconnected  with  any 
other  circumstances.  Id. 

18411.  May  be  disaffirmed  on  his  attaining 
to  his  full  age  by  a  conveyance  to  another.  Pit- 
cher V.  Laycoek,  7-398,  '56. 

18412.  Action  for  services.  Setoff  of  nec- 
essaries. An  infant  may  maintain  an  action  for 
value  of  his  services  furnished  to  another  at  his 
request,  and  not  be  bound  by  any  contract  there- 
for that  he  mnv  have  made  as  to  time  or  com- 

Snsation.    Meredith  v.  Crawford,  84-399,  '70; 
dlas  V.  HfMingsmrtk,  8-537,  '52. 
18418.  Employer  may  set  off  reasonable  value 
of  necessaries  furnished  to  such  infant,  such  as 
food,  clothing,  schooling,  etc   lUredoA  v.  Gvw* 
ford,  supra. 


im.T»»aiicB  Bu  luiiiiaucu,  luiiuniiijj  vjucauuii  nuo 

too  general  and  uncertain  :  "Are  you  acquainted 
with  the  cost  of  furnishing  neeeseary  clothing 
per  year  for  a  girl  of  age  and  size  of  plaintiff?" 
MendUh  v.  Cnadord,  supra. 

18415.  Contract  for  necewaiies  by  an  in- 
fant isvalid  and  bindinf;;,  can  not  be  disaffirmed, 
and  need  not  be  ratified.  Feirm  v.  Wiseman, 
40-148,  '72. 

18416.  -  All  other  contracts,  except  his  ap- 
pointment of  agents  and  those  against  statute 
or  public  policy,  are  voidable  only,  and  may  be 
affirmed  or  disaffirmed  at  his  election  when  lie 
arrives  at  his  legal  majority.  Id. 

18417.  Contract  of  an  infant  appointing  an 
agent  or  attorney  in  fact,  is  absolutely  Toid  and 
incapable  of  ratification.  Id. 

18418.  Not  liable  to  a  step-fither  for  nec- 
essaries furnished  in  maintaining  him  as  a 
member  of  the  family,  thougli  the  step-father  is 
not  bound  to  support  him.  Limitation  to  tliis 
rule,  see  Qroaman  v.  Lauber,  '68. 

18419*  If  step-father  take  him  into  family, 
he  can  not,  in  absence  of  contract  with  guardian, 
maintain  action  for  food,  clothing,  and  school- 
ing of  step-child.    Wdttia-  v.  Wadtworth,  44- 

T.  Ai^rentteeslilp}  Serriees;  Costodr. 

18420.  The  father  of  a  minor  child  Is  enti- 
tled to  its  custody,  unless  good  reason  to  the 
contrary  be  shown.  Haum  t.  WfUtt,  40-170, 
•72. 

18431.  The  father  is  entitled  to  the  services 
of  such  child,  if  latter  is  supported  by  him.  But 
if  he  relinquish  such  claim,  the  profits  of  the 
child's  labor  belong  to  the  child,  and  can  not  be 
seized  by  the  father^s  creditors.  Jeniacm  v.  Graves, 
2  Blf.  440,  '31. 

18428.  The  mother  of  an  infant  child,  if  it 
have  no  father  living,  and  no  guardian,  is  enti- 
tled to  its  wages,  and  can  make  a  valid  contract 
for  its  services.    Tague  v.  Hayward,  25-427,  '66. 

18428.  The  mother  has  a  right  to  the  wages 
of  her  infant  child  after  death  of  tlie  father,  so 
long  as  it  remains  a  member  of  the  family.  Hot- 
linmootih  v.  Swedertborg,  4»-378,  '75. 

18424.  Where  the  mother  binds  such  child 
as  apprentice,  a  specific  compensation  to  be 
made  to  the  child  for  its  services,  she  relin- 
quishes her  light  to  compensation  for  such  sei^ 
vices,  though  such  indenture  be  so  informally 
drawn  as  not  to  bind  the  child,  ^erwmv.  Wrigkl, 
59-369,  '77. 

18425.  Where  a  minor  performed  services 
for  another  under  an  invalid  indentureof  appren- 
ticeship- Heid;  performance  bv  latter,  of  his 
covenants  in  such  articles,  no  "bar  to  suit  by 
former  for  such  labor.   Hunkaudxr  v.  £imore, 

64^209,  "re. 

18426.  Where  custody  of  child  ts  awarded 
to  the  mother,  on  decreeing  divorce  from  the 
father,  the  latter  is  no  longer  entitled  to  services 
of  sucli  child,  nor  bound  to  support  it.  Hus- 
band V.  Husband,  67-583, 79. 

18427.  When  the  father  or  mother  is,  hy 
reason  of  mental,  moral  or  physical  dis<{Ualin- 
cations,  unsuitable  to  be  intrusted  with  the 
custody  of  the  person  and  tuition  of  his  or  her 

*  children,  the  guardian  is  entitled  to  such  cus- 
tody.   GWrv.  Gordon,  41-92,  '72. 

18428.  A,  an  infant,  performed  labor  for  B> 


A,  after  arriving  at  age,  against  B,  for  such 
services.  Held;  answer  setting  up  snch  articles 
and  averring  ^rfonnance  by_  defendant,  bat 
not  showing  ratification  by  plaintiff  after  arriv- 
ing at  age,  insufficient  Ktrtcin.  t.  Myen,  71- 
359,  '80.  {Hays  v.  MeCoimeU,  48-285^  distin- 

^  1842^.  Wages.  When  a  parent  and  child 
agree  that  the  wa^es  of  the  child  shall  be  hb 
own,  and  the  child  pays  his  parent  for  his 
board,  the  infant  is  entitled  to  receive  his  wages 
as  th^  belong  to  him.  LuPpoUt  Chair  MaKfa 
Cb.T.  Wikoi,  5»-429,'77. 

18480.  Children  mentioned  in  petition  were 
under  14.  Their  parents  were  dead.  Petitioner 
Was  their  grandfather,  and  their  duly  appointed 

?;uardian.  Children  had  continued  since  their 
ether's  death  to  live  with  defendant,  their  step- 
mother, with  whom  they  desired  to  remain, 
whose  character  was  unexceptionable  and  vbo 
had  taken  good  care  of  them.  Petitioner  and 
wife  were  also  fit  and  proper.  Held;  children 
too  young  to  be  consulted  as  to  their  wisbci,  and 
petitioner  entitled  to  custody  of  them.  £tas(A 
V.  Bem/hill,  2-613,  '51. 

184S1.  A  writ  of  habeas  corpus  proceeds  up(at 
ground  of  an  illegal  restraint,  ana  if  such  re- 
straint is  found  to  exist,  it  is  duty  of  court  to 
free  the  person.  Not  bound  to  deliver  custody 
of  an  infant  to  any  particular  person,  bat  ehooU 
do  so  if,  under  circumstances,  it  ought  to  be 
done.   StaU  T.  Banks,  25-495.  '65. 

18432.  If  no  restraint  is  found  to  exist,  and 
infant  is  of  an  age  of  discretion,  the  court  mar 
simply  declare  it  at  liberty  to  where  it  mlJ. 
When  too  young  to  exercise  adiscretion,orhsFS 
a  choice,  it  is  duty  of  court  to  award  custo^to 
person  l^ally  entitled  thereto.  Id. 

1 848SrThe  mother  of  an  Infiut  Dlegitteite 

child  is  its  natural  guardian,  and  has  a  ri^tto 
its  custody.   Mm  v.  Sate,  6  Blf .  357, '42. 

18434.  The  mother  of  such  child  gave  it  to- 
A, and  afterward  married  B.  Hdd;  giftdidnot 
deprive  mother  before  her  marriage,  nor  mother 
and  her  husband  after,  of  right  to  custody  of 
child  during  its  infancy.  Id. 

18435.  The  mother  can  not  be  deprived  >A 
the  guardianship  of  such  child  by  ap^intment, 
by  P.  C,  of  another  guardian  for  it,  if  no  uotice 
be  given  to  her  of  application  for  such  appoint- 
ment.   Id.    Cf.  2-613;  25-495. 

18436.  Unless  a  father  had  in  someway  for- 
feited his  right  to  earnings  of  his  son  under  18 
years  of  age,  he  is  entitled  to  bounty  for  enlist- 
ment of,  and  services  of,  his  son,  as  a  volantetf 
in  the  army  of  the  U.  8.  Ginnv.  GinJi,38-526, 
'72. 

TI.  Right  of  Action  and  Proper^. 

18487.  Infant  may  sne  by  sr>"r^*»n*^**^ 

V.  Mc^'€dy,  4  Blf.  179,  '36.  ^  ^ 

18438.  Where  a  contract  has  been  made  by 
one  competent  to  contract,  on  behalf  nf  *nin- 
fant,  and  a  full  consideration  has  actually  w^* 
paid,  the  infant  nay  sue  la  equity  ^ 
ciflc  performance.  Guard  v.  Bradb^,  J-w^ 
'56.  . 

18439.  Where  a  straneer  entered  into  ««[ 
occupied  an  infant's  lands,  without  claim  ol 
right,  latter  may  regard  him  as  his  gnariianj^ 
trustee,  and  compel  him  to  account  as  MCa- 


4  Bif.  331,  '37. 

18440*  Acts  of  an  infant  can  not  create  an 
implied  contract,  which  will  operate  against 
him  in  bar  of  a  right  of  action.  Gamer  t.  Boards 
2  7-323,  '66. 

18441.  Ri^ht  to  re<opeii  decree  for  sale  of 
land.  If  a  subsequent  purchaser,  from  the 
father,  of  land  purchased  with  his  own  money 
in  the  name  of  his  children,  obtain  a  decree 
for  the  land  against  the  father  and  the  chlldreOf 
tbc  decree  saving  to  the  children,  who  are  in- 
fants, the  right  to  show  cause  against  it,  when 
they  come  of  age,  and  such  purchaser  afterward 
sells  the  land  to  a  third  person,  the  circum- 
stances, that  the  latter's  purchase  was  made 
whilst  the  decree  was  in  force^  will  not,  evep 
though  his  purchase  was  bona  fide,  prevent  child- 
ren, when  they  come  of  age,  from  having  the  de- 
cree and  his  conveyance  set  aside.  Stanley  v. 
Branrum,  6  Blf.  193,  '42. 

18442.  Beriew  of  partttion  proceedings. 
Section  29,  of  the  act  of  May  20  '62  (2  R.  S.  '76, 
p.  350),  contains  the  only  authority  for  main- 
tenance of  a  suit  for  review  of  proceedings  in  a 
former  action  for  partition  oi  lands,  and  an 
infant^  during  his  minori^*  a  defendut  in  a 
partition  suit  of  lands,  can  not  have  or  main- 
tain any  action  for  review  of  proceedings  in  the 
former  partition  suiL  Nor  can  hia  guardian 
maintain  such  proceedings  for  him.  Bundy  v. 
Biitf,  60-177, '77.   (v.  R.  a '81,1209.) 

18448.  Beriew  of  judgment.  An  infant, 
when  his  guardian  did  not  appear  and  approve 
a  partition  and  was  not  servea  with  process,  can 
have  a  review  after  coraine  of  age  omy  forcause 
shown.    Brown  v.  Ktyttr,  S&--85,  '76. 

18444.  Infants  are  not  required  to,  but  their 
next  friend  appearing  for  them  must,  verify 
pleadings  when  necessary.  Turner  v.  Cbcut,  36^ 
129,  '71. 

18445.  Right  of  property  and  action.  A 

minor,  by  his  next  friend  may  maintain  an  ac- 
tion against  a  common  carrier  to  recover  for  the 
loBs  ofpersonal  property  purchased  by  bis  father 
and  given  to  him.  A  minor  can  own  property 
which  has  been  given  to  him  by  any  one.  iV- 
kint-v.  Wnght,i7-27,  '71. 

18446.  A  couplaint  by  A,  br  his  next 
fricod,  did  not  allege  the  infancy  of  A.  Held  ; 
nf}t  a  ground  for  demurrer.  LawxuAtT  v.  Qould, 
46-397,  '74. 

18447.  Complaint  on  account,  signed  at  the 
bottom,  "(plaintiff's  name)  by  Ezra  Huffman, 
his  next  friend,"  is  a  sufficient  consent  in  writ- 
ing,  before  a  justice,  under  sec.  11  of  the  code. 
i2w>e  V.  Arnold,  8»-24.  '72. 

18448.  In  an  action  on  a  mortgage  made  to 
A,  to  secure  money  to  be  paid  to  B,  who  is  a 
minor,  the  complaint  by  administrator  of  B 
need  not  aver  that  he  accepted  of  and  consented 
to  the  contract.   Nolle  v.  Libbert,  84-163,  '70. 

18449.  If  the  money  was  to  be  paid  to  B, 
KiAen  he  should  become  "of  a^,"  his  adminis- 
trator may  maintain  the  action  at  the  lime  he 
would  have  been  of  age  if  living.  Id. 

18450.  Assignment  of  note.  Suit  by  guard- 
ian of  an  infant,  upon  a  note,  payable  to  ward, 
and  which  had  been  assigned  by  ward.  The 
complaint  alleged  that  assignee  had  notice  of 
minority  of  pa^ee;  that  infant  had  disaffirmed 
contract  of  assignment,  and  that  note  was  then 
in  liaods  of  assignee,  or  had  been  taiten  up  by 
maker,  wh(^  aU0|  had  notice,  etc.  Answer, 


paid  note  to  assignee;  that  infant  still  retained: 
consideration  received  for  assignment,  etc.  Re- 
ply, that  assignment  was  procnred  by  fraud, 
and  upon  an  insufficient  consideration,  of  wliicbr 
defendant  had  notice,  etc.  Held;  it  was  not 
necessary  that  complaint  should  show  that  in- 
fant disaffirmed  assignment  before  payment  by 
maker  to  assignee.  This  was  matter  of  defense. 
Qiugre :  whether,  in  case  of  payment  by  maker^ 
in  good  faith,  and  before  notice  of  disamrmancer- 
the  infant  can  recover.  Brigm  v.  MeOabe,  S7- 
327,  '66. 

18451.  The  maker  cannot  question  the  right 
of  payee  to  assign ;  he  is  estopped  to  gainsay 
competency  of  payee  to  assign.  Imner  v. 
Maaseu,  lir-382,  '60. 

18452.  Parent  or  guardian  must  sue.  Un- 
der section  27  of  code,  an  action  for  damages 
for  causing  death  of  a  child  must  be  brought  oy 
father,  or  in  case  of  his  death  or  desertion  of 
his  family,  by  mother,  or  by  guardian  for  his 
ward.  If  there  be  no  father  or  mother  or  guard- 
ian, then  an  administrator  may  sue,  under  sec- 
tion 784  of  code.  In  either  event,  limitation  of 
action,  amount  of  recovery,  and  distribution- 
thereof,  will  be  governed  by  provisions  of  sec- 
tion 784.  P.  Fl  W.  C.  R.  Oo.  v.  Vtning,  27- 
613,  '67. 

18458.  In  an  action  brought  by  an  infant 
"by  her  next  friend,"  the  real  partr  is  the  in- 
fant, who  may  prosecute  or  not,  as  sne  pleases. 
Whiaem  Y.  State,  86-196,  '71. 

18454.  A  complaint  by  an  Infitnt  may  be  so- 
amended  as  to  be  brought  by  his  next  friend' 
with  a  proper  undertaking,  aiterthe  commence- 
ment of  the  action  and  answer  of  defendant,. 
over  his  objections.  Qreonman  v.  Oohee,  61-201. 
'78. 

18455.  Unless  the  prochein  amy  who  pros- 
ecutes a  suit  for  an  infant  have  been  appointed 
by  the  court,  defendant  is  not  obliged  to  plead, 
but  may  have  suit  dismissed.  Koam  T.  (Aotmr, 
5  Bif.  604,  '41. 

18456.  Appointment  af^mMiAetn  amy  for  in. 
fant  plaintin,  at  term  to  which  writ  is  returns^ 
hie,  does  not  entitle  defendant  to  a  continuance. 
Harvey  v.  Cofn,  5  Blf.  566,  '41. 

18457.  Party  plaintiff.  An  infantwas  joined 
as  co-plaintiff  with  his  mother.  The  latter  de- 
scribea  herself  as  his  next  friend.  Held;  on  de- 
murrer, sufficient.    Besor  v.  Retor,  9-347,  '57. 

18458.  No  person  can  institute  suit  in  P.  C. 
on  behalf  of  iniants,  unless  he  is  their  guardian, 
generally  or  ad  tiUm.  Wade  v.  FUb,  6  Bir212,  '89. 

18459.  Suit  by  next  fMend  or  as  a  poor 
person.   The  court,  by  sec.  11,  of  practice  act. 

R.  S.  '81,  256),  has  the  power  to  remove  the  next 
riend  of  an  infant.  When  this  is  done,  the  S. 
C.  will  presume,  no  error  appearing  of  record,, 
that  the  ruling  was  ruht.  Hood  v.  Peamm,  67- 
368  '79 

l'846b.  Sees.  11  and  15,of  practice  act  (R.  &. 
'81,  256,  260),  must  be  construed  together;  and. 
if  an  infant  have  means  to  prosecute  his  suit  he- 
must  sue  by  a  next  friend,  but  if  he  have  not,  he* 
may  sue  as  a  poor  person.  Id. 

184614  Character  admitted.  Proceeding  by 
A  and  others,  suing  as  infants,  against  a  turn- 
pike company,  for  constructing  their  road 
through  plaintiffs'  land.  Plea,  denying  plain- 
tifis'  infancy,  ownership  of  land,  etc.,  and  all 
other  matters  allegedL  etc.  Held  ;  the  character 
in  which  the  plaintiffs  sued  was  admitted.  B.  & 
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INFANTS  VI,  VII,  VIII,  IX. 


^  V.  T.  Co.  V.  mCo&vnn,  7-677,  '56.  Alao,  when 

feneral  Isane  ig  pleuled.  JJamUe  t.  EaH^mnc, 
Blf.  469,  '38. 

18462.  Declaration  need  not  all^  that 
written  consent  of  prockein  amy  was  Died  in 
-clerk's  office  before  process  issned ;  but  if  it  is 
not  so  filed,  defendant  mar  move  to  dismiss. 
LunrnkiTu^  V.  Jvttice,  1-557,  '49. 

18408.  Where,  pending  suit,  infant  becomes 
-of  age,  the  fact  should  be  entered,  and  cause 
afterward  be  conducted  alone  by  him  or  his 
attorney.    Holviea  v.  AdJcins,  2-398,  '60. 

18464.  Suit  by  an  infant  before  a  justice, 
naming  of  a  person  aa  next  fHend,  in  the  sam- 
mons,  may  be  considered  as  an  appointmenL 
Uakerv.  (hmweU,  3-210,  '51. 

18465.  Where  an  infant  sues  by  another  as 
his  prockien  amy,  that  the  record  does  not  show 
his  appointment,  can  not  be  assigned  for  error. 
JShantum  v.  Spencer,  1  Blf.  526,  '22. 

18466.  If  plaintifT  is  an  infant,  the  form  of 
the  writ  ma^  be  the  same  as  in  other  cases,  but 
the  declaration  must  be  by  guardian  or  next 
friend.    Boucke  v.  Ryan,  3  Blf.  471,  '34. 

18467.  Ca|wcit][  to  gne.  It  is  too  late  to 
«IlJect  to  the  capacity  of  the  plaintiff  to  sue  In 
bia  own  name,  he  being  a  minor,  after  pleading 
to  Uie  me.Ht8  and  going  to  trial.  Smith  t.  AUm, 
16-S16»  '61. 

TIL  NeglUreaee. 

18468.  An  employer  is  bound  to  ^ve  an  in- 
fant, whom  he  employs,  due  caution,  explana- 
tion and  instruction,  when  he  sets  him  to  work 
in  a  dangerous  place.  Mere  fact  that  infant 
«an  see  that  sucn  place  was  dangerous,  is  not, 
-of  Itself,  sufficient  evidence  to  hold  such  em- 
ployer accountable  for  contributory  n^ligence. 
But  it  is  a  question  for  the  jury.  Hill  v.  Oust, 
65-45,  '76. 

18469*  A  minor  empl<>yed  is  held  to  no  higher 
•degree  of  intelligence  and  capacity  than  his 
youth,  inexperience  and  want  of  judgment,  as 
known  to  his  employers,  would  warrant.  St.  L. 
^&E.JLCo.v.  ro/erius,  56-511, '77. 

18470.  Death  through  ne^ll^ence.  Right 
-of  action.  Where  an  infant  while  in  employ  of  a 
railroad  company,  was  killed  by  a  train  through 
negligence  oi  their  agent,  it  waa  held  an  action 
would  lie  in  mother's  name,  for  damages.  But, 
Held  ;  aa  natural  guardian,  mother  could  not,  it 
.menu,  assume  custody  of  any  separate  estate  son 
might  possess.  O.  A  M.  S.  Co.  v.  TindaU,  18- 
.366,  '59.  See  farther,  as  to  negligence,  !»<£/. 
R  Go.  r.  Hvffman,  28-287.  '67 ;  J.  M.&I.R.  Co. 
V.  Bowtn,  4<)-545,  '72 ;  iiame  v.  Same,  4&-154, 
'74;  E.  &  a  R.  Co.  v.Wolf,  5»-89,  '77 ;  0am  v. 
Worman,  69-458,  '80.    See  N^llgenee. 

18471.  Oontrtbntorr.  In  a  complaint  for  an 
injury  to  a  child  of  tender  years,  it  is  sufficient 
to  aver  that  injury  happened  without  fault  of 
parents  with  whom  the  child  resided.  P.  Ft  & 
a  R.  Co.  V.  Vining,  27-513,  '67. 

18472.  Unless  injury  be  willful  an  unneces- 
sary exposure  to  known  danger  of  a  child  in- 
capable of  using  mature  judgment,  will  defeat 
an  action  for  damages  arising  from  injury.  Id. 

TUl.  Pleading. 

18478.  Complaint  by  A,  a  guardian, for  par- 
tition. An  answer  allied  that  plaintiff  and 
^tefendanta,  ''bdng  all  of  fuU  age  and  compe- 


tent to  contract,"  at  prior  date  had  made  a  valid 
partition,  etc.  Held;  in  ruling  on  a  demurrer 
to  aaswer.the  court  can  not  presume  that  l^iUa- 
ttff  was  an  Infant  at  time  of  prior  psrtiUon. 

Moore  V.  A'err,  46-468,  '74. 

18474.  Proof  nader  geaeral  Issae*  Action 
by  infant  for  possession  of  land,  alleging  he  was 

owner  and  entitled  to  possession,  etc  Answer: 
general  denial.  Held;  under  the  issue  plaintiff 
could  prove  that  he  executed  a  conveyance  dur^ 
ing  infancy  and  disaffirmed  it  on  attaining  to  full 
age.    Milet  v.  lAngerman,  24^385,  '65. 

18475.  Inbncr  must  be  specially  iileaded, 
when  set  up  as  a  direct  defense  to  an  action,  also 
when  interposed  collaterally,  as  where  A  prom- 
ised to  imy  B  SoO,  provided  B  raised  a  sum  of 

$10,000  in  siniilursecurities,  and  A  pleaded  that 
a  part  of  such  aggregate  sum  were  notes  signed 
by  infants.  Bd.  Trustees  La  Grange  OolL  htti- 
tute  V.  Andertm,  68-367,  '78. 

18476.  Non  est  factum.  In  an  action  against 
A  and  fi  as  co-purtners,  on  a  note  executed  in 
partnership  name.  B  pleaded  ( 1 )  non  facbam, 
(2)  tliat  he  was  an  infant  as  lon^  as  partner- 
ship l.iiited,  and  that  after  dissolution,  A  execu- 
ted note  without  his  knowledge  or  consent 
Held;  that  latter  plea  is  not  of  infancy  and 
that,  as  it  amounts  to  only  an  argumentative 
denial  of  execution  of  note  as  already  alleged, 
it  was  harmless  to  sustain  a  demurrer  to  it 
Kina  T.  Barbmr,  70-35,  '80. 

18477.  A  complaint,  by  state,  on  relation  of 
D,  guardian  of  £  and  F,  without  an  averment 
that  E  and  P  are  infants,  is  bad  on  demurrer  as 
law  presumes  them  of  age.  Maxedon  v.  Stale, 
24-370,  '65. 

18478.  Infancy  is  never  presumed.  PUdter 
V.  Layeock,  7-398,  '56. 

18479.  Also,  a  complaint  by  A,  "by  her 
father  and  next  friend,  B."  Shirta/  v.  Hager,  3 
Blf.  225,  '33  i  MeGiUieuddy  v.  Fonythe,  5  BIL 
435  '40. 

1*8480.  Watrer.  Thisobjection,  if  not  raised 

by  a  demurrer,  will  be  deemed  to  be  waived  after 
verdict.    Wortman  v.  Ask,  4r-74,  '53. 

18481.  Objections  to  appointment  of  proekek 
amy  are  likewise  waired.  l/s&er  t.  Oontmttt,  8- 
210,  '61. 

IX.  Inbney  as  a  Defense. 

18488.  An  infant  is  liable  for  his  tia% 
though  not  generally  upon  his  contracts.  Akp- 
son  V,  Hagner,  59-130,  77. 

18483.  Under  old  practice,  infancy  of  plain- 
tiff was  available  in  abatement  only.  HoUingt- 
worth  V.  SlaU,  8-257,  '56. 

18484.  Under  new  practice,  fact  that  plain- 
tiff baa  not  legal  cajpacity  to  sue,  must  be  taken 
by  answer ;  otherwise,  objection  is  waived.  H 

18485.  Not  jMrsoaal  defense.  In  aeUoo 
against  A  and  B,  to  enforce  a  mechanic's  lien 
for  material  famished  and  used  in  a  building 
on  land  of  A,  B  answered  that,  at  a  time  sabse- 

?[uent,  she  had  purchased  said  real  estate  of  A. 
or  a  valuable  consideration,  without  notice  m 
any  lien,  receiving  conveyance,  which  had  been 
duly  recorded;  that  A  was  an  infant  when  be 
purchased  said  materials:  that  they  were  not 
necessaries,  and  that  A  had  disaffirmed  said 
contract  by  pleading  his  infancy.  Held;  answo* 
sufficient;  B  could  avail  herself  of  A's  infancy 
and  disaffirmance.  iVieev.(/enntnji«,62-lll,'78. 

18486.  Infancy  is  no  bar  to  an  action  for 
sednction.       v.  figby^  21^ '68. 
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"With  C,  who  was  aseUtant  quartermaster  of  U. 

by  which  they  were  to  furnish  forage  for  use 
of  army,  which  was  to  be  purchased  of  firm,  and 
ioBpected  and  received  bv  C,  as  sach  quarter- 
master. At  a  settlement  of  business,  profits  of 
«ach  partner  being  $1,300,  B,  in  whose  hands 
they  were,  paid  OTer  to  C  share  of  A,  to  be  de- 
livered to  him  by  C.  Suit  by  A,  alleging  a  con- 
version of  money  by  C  Hdd;  a  plea  of  infancy 
by  C  was  good,  as  the  bailment  was  of  money 
generally,  and  not  of  specific  bills  or  coins,  and 
^ilure  to  pay  over  was  only  a  non-feasance. 
Hoot  V.  Stemitm,  24-115,  '65. 

18488.  Infancy  is  a  personal  plea,  and  a 
judgment  against  an  infant  not  pleading  his  dis- 
ability is  valid.   Blake  v.  Douc^  27-116,  '66. 


X*  Conrejance* 

18489.  CoDTeyance  roldable.  Ejectment 
ander  the  old  practice.   The  conveyance  to  the 

SlaintifTs  lessor  was  made  hy  an  infant,  who 
ied  before  attaining  his  majority.  Held;  con- 
veyance of  an  infant  being  only  voidable,  an 
instruction  to  disregard  it  correctly  refused. 
Babeoek  v.  Dot,  8-110,  '56. 

18490.  Conve^^nce  of  real  property  by  an 
infant  is  not  void — it  is  only  voidable;  and 
"where  coutract  for  conveyance  is  with  an  adult, 
:sach  adult  is  bonnd,  and  can  not  avoid  contract 
■on  account  of  infancy  of  other  contract-party. 
Johngmv.  RochifU,  12-76,  '59. 

18491.  If  statute  requires  that  there  should 
first  be  a  demand  and  tender  of  a  fair  compen- 
:8ation,  before  private  property  is  taken  for  pub* 
lie  ose,  it  will  not  apply  where  owner  is  an  in- 
fant, as  a  tender  and  demand  woald  be  inoper- 
^ttive.   Iitd.  CmL  B.  Cb.T.  Odeet,  20-9,  '63. 

18492*  Limitation  fixed  bp^  such  statute  can 
not  bar  remedy  prescribed  by  it  as  to  infants  un- 
til after  they  become  of  full  age.  Id. 

18495.  Disaffirmance.  Where  infant  has 
•executed  a  deed  on  attaining  full  age,  he  must 
.do  something  to  disalBrm  contract.  It  is  other- 
wise in  executory  contracts.  Lav  t.  Zoiw,'41- 
*86,  '73. 

18494.  Deed  of  a  minor  can  not  be  avoided 
by  another  deed  to  a  third  person.  It  may  be 
properly  avoided  by  an  entry.  Id. 

18496.  There  must  be  a  disaffirmance  of  the 
deed  before  an  action  is  brought  to  avoid  it,  or 
for  an  assignment  of  dower.  Id. 

18496.  Deed  by  an  infant  is  not  void  but 
voidable.  PEfcAer  t.  Laycock,  7-398,  '56:  Doe  t. 
Abenaihy  7  BIf.  442,  '45. 

18497*  Ratlfteatlon  whenof  age.  Plead- 

1b^.  To  an  action  brought  for  services  white  a 
minor,  an  answer,  averring  a  certain  agreement 
in  fall  satisfaction  of  the  services,  "  and  that 
the  plaintiff,  after  he  was  of  full  age,  and  with 
a  full  knowledge  of  the  facts,  ratified  and  con- 
firmed said  agreement,"  is  sufficient  as  a  rati- 
^tion.    Kotfoi  T.  Beard,  58-^10, '77. 

18498.  ETldenee  Of  ratiflcatlon.  Acts  and 
declarations  of  an  infant,  after  a  transaction  of 
her  husband,  are  admissible  as  proof  of  her  rati- 
fication of  his  acts  in  her  behalf.  SerarUm  t. 
JStmart,  62-68,  '75. 

18499.  Batlflcatlon.  To  make  a  voidable 
contract  of  an  infant  binding  upon  him,  he 
most  expressly  ratify  it  after  he  attains  to  full 
age ;  and  a  ratification  will  not  be  infened  from 


Ogbom,  7-553,  '56. 

186^00*  A  promise  to  pay,  or  a  direct  con- 
firmation, after  infant  has  attained  to  full  age, 
is  evidence  of  such  ratification.  Id. 

18601.  Aroidance  of  deed.  A  conveyed  to 
B,  in  '33,  a  tract  of  land,  and  his  wife,  who  was 
then  only  seventeen  years  of  age,  joined  in  con- 
veyance and  acknowledged  same.  In  '37,  when 
she  attained  her  majority,  A  died.  She  con- 
tinued afterward  to  reside  in  immediate  vicinity 
until  '47,  when  she  married  C,  and  lived  with 
him  near  land,  until  *50,  when  a  demand  for  an 
assignment  of  her  dower  was  made,  and,  not  be* 
ing  complied  with,  a  bill  was  filed  by  her  and 
her  husband  to  have  her  dower  assigned.  When 
conveyance  was  made  by  A,  land  was  almost 
wholly  unimproved  ;  but  B,  after  his  purchase 
had  been  constantly  and  greatly  improving  it. 
Held;  bill  would  not  tie.  Hartman  v.  KcmoIL 
4-403,  '63.    Cf.  18-396. 

18602.  Batlflcation.  Case  for  breach  of  a 
promise  of  marriage.  Pleas:  1.  General  issue; 
2.  That  when  promise  was  made  defendant  was 
an  infant.  Replication  that  defendant  ratified 
promise  after  attaining  to  majority.  Defendant 
asked  court  to  instruct  that,  it  defendant  was  an 
infant  when  plaintifi'  assumed  that  promise  was 
made,  to  find  him  guilty  they  must  find  that 
promise  was  made  while  he  was  nnder  age,  or 
they  oould  not  inquire  as  to  what  he  had  said  or 
done,  after  he  became  of  age,  that  might  loo^ 
like  a  ratification  of  contriuit.  Held;  instruc- 
tion properly  refused.  Conaway  y.  SMtan,  8- 
334,  '52. 

18508.  Disaffimiance  of  a  final  settlement. 

The  remedy  of  a  minor  child  of  a  decedent  for 
grievances  in  settlement  of  estate,  is  not  an  ap- 
peal to  S.  C  from  proceedings  in  lower  court 
complained  of ;  but  in  a  direct  snit  within  three 
years  after  majority,  if  he  can  show  any  trans- 
action was  obtained  by  fraud  or  mistake,  such 
will  be  set  aside,   ^fewardv.  CSari,  67-289, '79. 

18604.  If  suchproceedingsin  apropercourt, 
have  been  conducted  in  good  faith,  and  are  free 
from  fraud  or  mistake,  and  such  infant  party 
has  appeared  by  his  gaardian,  they  are  final  and 
can  not  be  annulled  oy  snch  infant  on  arrival 
at  full  age.  Id. 

18606.  Conveyance  by  an  adult,  of  land  con- 
veyed by  him  to  another  grantee  during  infancy) 
operates  as  disaffirmance  of  first  deed.  B^ga  T. 
Ai,  64-100,  '78. 

18506.  Satlflcatlon  after  maturity.  An  in- 
fant, to  ratify  a  contract  made  by  him  while  an 
infant,  must  do  so  by  an  express  Vromise  volun- 
tarily and  deliberately  made,  after  arriving  at 
majoritv,  and  with  knowledge  that  he  is  not  le- 
gally bo'und.    Fetrow  v.  Wiseman,  40-148,  72. 

18607.  Such  ratification  mav  be  as  to  only  a 
part  or  to  a  certain  amonnt  O^wrn  v.  Heffiman, 
52-439,  '76. 

18508.  Fresamntlon.  An  infant  on  arriv- 
ing at  mature  age  it  of  sound  mind  is  presumed 
toxnow  the  law.   Ogiom  v. Hoj^aan, supra. 

18509.  An  infant,  to  disaffirm  his  contract, 
after  coming  of  age,  must  do  so  tn  Mo;  the  other 
party  may  reclaim  the  property  obtained,  unless 
the  property  had  passed  from  hands  of  infant,  or 
infant  had  received  money.  Other  party  need  not 
be  placed  in  slafu  fjm.  Dill  v.  Bowen,  54-204,  '76. 
*  18610.  Told  ratification.  A  died  testate, 
leaving  income  of  his  propertv  to  his  wife, 
as  executrix,  until  younger  of  his  two  infant 
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children  became  of  age,  when  property  slioald  be 
divided,  in  fee,  between  three.  Afterward,  she, 
as  executrix,  expended  money,  as  directed  by 
will,  to  secure  wliich  she  obtained  an  order  from 
court,  to  which  proceedings  such  minors  were 
not  parties,  authorizing  her  to  give  her  note  and 
a  mortga^  on  property.  Children,  on  attain- 
ing majority,  brought  an  action  against  execu- 
trix and  holder  of  note  and  mortgage,  to  cancel 
mortgage  and  quiet  title  to  land.  Heid;  such 
mortgage,  as  to  minor  lieirs,  who  were  not  par- 
ties to  such  proceedings,  was  void.  Held ;  ap- 
pearance of  attorneys,  on  their  behalf,  to  resist 
confirmation  of  master's  report  recommending  a 
mortgage,  did  not  bind  tlicm.  Held;  mortgage, 
being  void  as  to  them,  could  not,  after  majority, 
be  ratified  by  them.  WeihenU  t.  Harris,  «7-452, 
'79. 

18511.  Disafflmunce.  A  female  infant,  re- 
siding in  Pennsylvania,  executed  there  a  deed  of 

,  bargain  and  sale  for  land  in  this  state.  She 
afterward  married,  but  whether  before  or  after 
her  majority  did  not  appear,  nor  where,  after 
execution  of  deed,  she  and  her  husband  had  re- 
sided, nor  that  her  husband  had  acquiesced  in 
deed  after  he  knew  of  it.  Hdif  lapse  of  about 
five  years  after  wife's  majority,  witnout  any  at- 
tempt to  disaffirm  the  conv^ance,  did  not  pre- 
vent the  husband  and  wife  from  disaffirming  it. 
Doe  V.  Abeniaihy,  7  Blf.  442,  '45.  See  24-231, 
235,  and  4-403. 

18512.  Action  of  ejectment  for  premises  con- 
veyed by  lessor  whilst  an  infant,  commenced  af- 
ter his  majority,  and  within  a  proper  period,  is 
a  valid  avoidance  of  conveyance ;  but  grantee 
or  tenant,  in  possession,  must  be  notified  of  in- 
tention to  disaffirm  before  commencement  of  ac- 
tion. Cf.  8-110;  Oatowm  v.  Doe,  5  Blf.  300, 
'40; 

18518.  Disafflrmaace.  An  infant's  convey- 
ance of  land  may  be  disaffirmed,  on  his  attain- 
ing his  majority,  by  conveying  the  land  to  an- 
ouer.  The  purchase-money  need  not  be  re- 
turned. V.  FiA,  64-100,  '78. 

18514.  To  make  the  second  deed  effectual 
for  all  purpfwes,  the  grantor  must,  at  the  time 
of  its  execution,  be  either  in  the  actual  or  con- 
structive possession.  Where  the  land  is  in  ad- 
verse possession  of  some  one  else,  whether  under 
his  fiiBt  deed  or  otherwise,  second  deed  will  not 
be  effectaal  to  put  second  grantee  In  possession. 

18615.  While  such  second  deed  is  void  as  to 
third  persons  in  adverse  possession,  it  authorises 
granteee  to  prosecute  a  suit  in  the  name  of  the 
grantor  for  recovery  of  premises  for  benefit  of 
grantee.    Id.    Steeple  v.  Downing,  60-478,  '78. 

18516.  Avoidance  of  conTeyanee.  A  con- 
veyance by  husband  and  wife,  the  latter  being 
under  age,  can  not  be  avoided  by  the  wife  sim- 
ply on  the  ground  of  infancy,  till  her  arrival  at 
majority.    Chaoman  v.  Chapman,  13-396,  '59. 

18517.  At  tiiat  time,  it  seems,  though  her  hus- 
band be  living,  she  may  by  some  legal  mode 
avoid  the  conveyance  as  to  herself,  to  prevent 
possible  accruing  of  an  estoppel.  Id. 

18518.  One  of  modes  of  avoidance  is  by  a 
notice  of  such  intention,  followed  by  a  suit  for 
possession.    Hartman  v.  Kendall,  4—103,  '63. 

18519*  Such  avoidance  must  take  place  with- 
in 20  years,  or  the  statute  of  limitations  will  be 
a  bar.  Id. 

18520.  Such  avoidance  of  the  conveyance 
mmld  not  enable  her  to  obtain  possession  of  any 


part  of  the  property  till  after  the  decease  of  her 
husband.    Ou^mian  v.  Ouipman,  svpra. 

18521.  She  might  avoid  it  as  to  herself,  pet^ 
haps,  for  fraud  before  her  majority.  Id. 

18522.  Evidence  of  ratincatioD  after  his 
arrival  at  full  age  is  not  admissible,  when  no 
reply  averring  such  ratification  is  filed  to  ao 
answer  pleading  infancy.  Fetram  v.  Wiaenuat,  40- 
148,  '72. 

XI.  Varty  Defieiidant:  Ja^meat  asd  Exe- 
cntioD  Against. 

18523.  An  infant,  having  a  title  for  land 
which  ejectment  is  brought,  has  a  right  to  be 
admitted  a  defendant  on  usual  terms ;  and  the 
court  should  appoint  a  gnardian  for  him,  in  oc^ 
der  that  he  may  defend.  Qbm  v.  Dto^  2  B2. 
293,  "29. 

18524.  Infkat  defendant  in  a  bastardy  pro- 
ceeding, can  not  object  for  first  time  in  S.  C. 
that  judgment  was  taken  against  him  without 
apuointmeBt  of  a  guardian  ad  liiem.  DePrieA 
V.  State,  68-569,  '79. 

18525.  notion  Id  arrest  of  jadgMent,  for 
reason  that  "defendant  is  an  infant,  and  no 
guardian  has  been  appointed  for  him,  nor  has 
any  appeared  for  him.*'  Reasons  did  not  appear 
in  pleading.  Held;  motion  would  not  lie.  Baabt 
V.  State,  56-433,  '77. 

18526.  Remedy.  An  infant  is  concluded  by 
proceedings,  under  the  probate  act  of  '18,  in- 
stituted for  his  benefit,  unless  such  proceedings 
were  tainted  with  fraud,  and  he  is  not  alloweo, 
for  any  other  cause  than  fraud,  to  open  thnnMi 
arriving  at  full  age;  but,  on  attaining  to  hii 
majority,  he  may  open  proceedings  instituted^ 
under  that  act,  against  nim,  by  petition  for  a 
review,  in  the  court  in  which  they  were  had. 
In  all  other  cases,  by  the  R.  S.  '38,  he  is  entitled 
to  his  writ  of  error,  at  any  time  within  five  yean 
after  the.disability  of  infancy  is  removed.  Sembk, 
that,  in  first  instance,  only  remedy  of  in^at  is 
upon  bond  of  guardian,  or  other  person  who 
undertook  to  act  for  him  or  to  use  his  name. 
In  second  instance,  where  proceeding  are 
against  him,  he  may,  or  on  result  of  review  al- 
lowed being  unsatisfactory,  appeal.  The  third 
instance  embraces  all  proceedings  in  suits  at 
common  law,  as  distinguished  from  these  special 
proceedings  under  statutes.  Bamet  v.  ^a/,  7- 
174,  '55. 

18527.  After  ombston  to  defaolt  lahat 
defeadaats  who  billed  to  appear,  to  take  judg- 
ment against  them,  is  a  defect  in  form,  and  can 
not  be  assigned  for  error.    Kiriv  r.  fTobiea  0- 

33,  '54. 

18528.  Land  of  an  Infant  may  be  sold  on  an 
execution  against  him.  Shaffiur  v.  Brigm,  t#- 
65,  '71. 

XU.  Agency. 

18529.  An  Inlknt  may  be  depnted  to  serve 

a  particular  writ,  but  can  not  act  as  a  general 
deputy.   N.A.&S.R.O0.  V.  Groorm,  9-243,  '57. 

18580.  After  appointment  of  guardian  atf 
/tlem,  relation  of  attorney  of  infants  to  them  is 
same  that  it  would  have  been  had  they  been 
adults.    Doe  v.  Brown,  8  Blf.  443,  '47. 

18531.  An  tnfiint  can  not  appoint  an  attor- 
nev  whose  acts  will  hind  him.  ±fMsAmd  &m, 
8  filf.  345,  '47. 

18582.  All  Inftnt  can  not  appoint  an  sgent 
or  an  attorney ;  and  an  order  vy  the  prowa 
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<1  istributee  to  a  tnird  person,  as  agent  of  infant, 
is  erroneous.  Tapley  v.  McOee,  tt-o6,  '54. 

1. Agency.   Contract  of  an  infant  ap- 
pointed  an  agent  or  attomej  in  fact  is  abso- 
lutely void  and  incapableof  ratification.  Fetrow 
Wisctmn,  4fr-148,  72. 

1  So34.  His  act  appointing  an  attorney  is  ab- 
-solutely  void.   Trueblood  v. '^vebhod,  S-19S, '56. 

1 8oSa>  An  iDfant  has  right  to  revoke  a  power 
of  attorney  at  his  pleasure.  Probably  a  warrant 
of  attorney,  executed  by  an  infant,  is  Toid.  I^ck- 
-ier  V.  Staiey  18-266,  '62. 

XIII.  Estoppel. 

1 8586.  An  infant  had  joined  with  her  hus- 
band in  conveyance  of  herseparate  lands.  Notes 
^ay  able  to  her  husband  were  given  for  purchase- 
money.   The  last  three  fell  due  at  interrals 
nearly  three  years  after  she  became  of  age. 
After  these  last  notes  were  paid  to  her  husband, 
she  served  a  written  notice  of  her  disaffirmance 
"Of  the  conveyance.    Held;  to  constitute  an  es- 
toppel she  must  have  known  that  purchase- 
money  was  unpaid,  and  vendee  must  be  igno- 
rant of  fact  that  she  was  an  infant  at  time  of 
•  conveyance.   SenxiUoR  v.  bUeuxiH,  &2-68,  '75. 
18&37.  Infuits  maybe  estopped  by  matters 
in  pais. .  SatmUm  r.  Stewart,  52-08,  '75. 

185^8.  As  in  standing  by  and  allowing  a 
third  person  to  become  a  purchaser,  bona  fide  and 
innocently,  of  property  owned  by  them,  and  suf- 
fering such  person  to  improve  it  Oailmg  t. 
Jtodnum,  ft-289,  '55.  See  Peat  v.  Heneley,  21- 
-344,  '63. 

18589.  False  representations  as  to  age. 

Tn  action  against  A  and  B,  to  inforce  a  mechanic's 
Jien  for  materials  furnished  A,  in  a  building 
upon  his  land,  B  having  answered  that  she  had 
subsequently  purchased  such  real  estate  without 
notice  of  lien,  and  pleaded  A's  infancy  and  dis- 
affirmance, plaintiff  replied  that  when  said  ma- 
terials were  furnished,  A  had  held  himself  out 
to  be  of  age.  Held;  reply  insufficient.  iVicev. 
Jennin^,  62-111,  '78. 

XIT.  Costs. 

18540.  Infant  plaintiff  is  not  liable  for  costs, 
-and  judgment  should  be  so  rendered  that  it 
should  be  collectable  from  pnehan  onw.  Holmet 
T.  Adkina,  2-398,  '50. 

18541.  Defendant,  bv  obliging  plaintiff  to 
^ive  security  for  costs,  does  not  waive  ri^t  to 
plead  infancv  of  plaintiff  in  abatemenL  ^puefte 
^.Bvan,  3  Blf.  471, '34. 

18542*  Ab  infant  is  not  liable  for  costs.  Id, 

XT.  Statateof  UnHatloHg, 

SuSlaluieqf  Limiialum. 

18548.  Action  by  infant  plaintiff.  An  an- 
swer setting  up  statute  of  limitations  is  bad. 
Sanman  v.  Breurin,  52-140,  *75;  Jokaam  v.  Pine- 
4 1-168,  '72. 
18&44.  If,  in  an  action  for  relief  against 
fraud,  complaint  shows  that  plaintiff  was  an  in- 
fant at  time  of  alleged  fraud  and  at  commence- 
ment- of  suit,  answer  of  statute  of  limitations  is 
insnfficient.    Oartss  v.  Foeter,  «2-145,  '78. 

18545.  When  a  statute  of  limitations  con- 
tain exceptions,  it  must  be  pleaded  to  avail  de- 
fendaat,  and  can  not  be  reached  by  demurrer, 


barred,  notwitlistanding  exceptions.  MedaUam 
V.  i^osontB,  67-542,  '79. 

XVI.  SetfleaeiitofGnanllaiiBliIp. 

18546.  Ratification  by  ward  after  matn- 
rlty.  When  a  ward  after  becoming  of  age  rati- 
fies the  act  of  his  guardian,  with  a  full  knowl- 
edge of  the  facts,  he  makes  the  act  of  his  guar- 
dian his  own  as  if  he  had  done  them  himself. 
3Vn«rv.  Hamilton,  51-259,  '76. 

18547.  When  a  ward,  after  his  majority,  re- 
leases any  of  the  sureties  on  the  bond  oif  his 
guardian,  he  thereby  releases  all.  Id. 

18548.  Settlement  with  gnardlan.  An  in- 
fant wife  may  lawfully  account  and  make  a 
valid  settlement  with  her  guardian  ;  and  may 
lawfully  authorize  her  hnsband  to  do  so  for  her. 
Haines  v.  Slaie,  6<Ml,  *77. 

18549.  A  payment  made  by  a  guardian  to 
the  husband  of  his  ward,  with  her  consent  and 
direction,  was  good  as  to  ber.  Slaie  v.  Joed,  46- 

235,  '74. 

1 8560.  Right  to  hare  an  aeeonntlng.  An 

infant,  after  his  guardian's  death,  may  compel 
a  settlement  of  bis  accounts  as  if  he  were  of  age. 
In  case  of  guardianship,  general  rule  is,  that 
ward  must  be  of  age  before  be  can  require  his 
guardian  to  account;  yet  in  chancery,  wanl 
may,  duringminoritv,  call  such  guardian  toae- 
count,  if  anything  should  occur  to  make  it  neo- 
essarv.    Peek  v.  Bnma/t,  2  Blf.  141,  '28. 

18551.  An  infant  ward,  when  married  to 
an  adult,  may  receive  her  estate  from  her  guard- 
ian, and  also  her  share  of  her  father's  estate, 
with  assent  of  her  husband.  State  v.  Hutaon,  46- 

236,  '74. 

18552.  If  both  are  infants,  she  can  not  lo* 
ceive,  and  payments  then  made  to  her  will  not 
discharge  guardian.  Id. 

18558.  If  such  payments  wert^'made  to  infant 
ward,  whose  husband  was  also  an  infant,  the 
wife  may  maintain  a  snit  to  recover  the  same, 
and  an  accountinsc  against  the  guardian,  with- 
out tendering  back  money  received.  Id. 

18554.  A  marned  woman^  though  an  infao^ 
can  not  have  a  general  guardian,  irher  husband 
beof  legalage.  Ee  Fdrte,  Fixty  il-142, '74;  Stata 
V.  Joeat,  46-235,  '74 ;  KidweU  v.  SUiie,  45-27,  '73. 

18555.  If  an  infant  female  make  such  8  mar* 
riage,  former  guardian  will  be  required  to  ac- 
count. Kidtoell  V.  State,  wpra. 

1 8556.  Snch  an  in&nt  may  sue  alone  by  her 
next  friend,  or  guardian  adtttem,  in  regard  to  her 
separate  estate.  Id. 

XVIL  ScUlnfftoaitdPermttttngtoCtAmble. 

See  BUUardt;  lAtptor  Lme. 

18557.  Personal  appearaneeof  minor  as  to 
age,  can  not  be  used  for  or  wainst  seller  to  him 
ofliquor.  Bobinitay.  Slate,  €i~236,*78i  Ihittger 
V.  State,  68-251,  '76. 

18558*  Evidence  that  liquor  was  given  to  A, 
"who  was  19  years  old,"  is  not  sufficient  to  show 
that  it  was  given  to  a  minor.  He  may  have 
been  older.    Meyer  v.  State,  50-18,  '76. 

18659.  Indictment  need  not  all^  that  de- 
fendant knew  purchaser  of  liquor  was  nnder 
age.    Ward  v.  Stale,  48-289,  74. 

18560.  A  parent  can  not  authoriie  and  le- 
galize sale  of  intoxicating  liquor  to  his  infant 
child.  iSEoto  T.  CSMte,  88-409,  70. 
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18561.  In  proBecutions  for  allowing  mtDon 
to  play  at  billiards,  etc.,  under  act  of  March  8, 
'73,  it  need  not  be  shown  that  any  wager  was 
made.   Boadv.  StaU,  &i-^7,'7fi. 


INFORBIATIOIV. 

See  IndklmaU;  Quo  Wan-anio;  R.S. 'SI,  1791-9. 

18562.  iBformation,  charging  that  defend- 
ant is  in  custody  for  a  certain  felony,  mast  show 
that  it  is  the  same  felony  for  which  the  inform- 
ation was  filed.  Broadhunl  v.  SuUe,  21-333,  '63. 
Cf.  ItoberU  v.  Stale,  19-180,  '62. 

18568.  iDromiaUoii  and  affldaTit,  under 
act  of  March  29,-  '79,  mast  each  aver  uiat  de- 
fendant is  in  ciutody  for  the  cfaai:ge  for  which 
he  is  prosecuted,  and  that  the  nand  juiy  is  not 
in  session.  lAnagey  v.  SUUe,  72-39,  '80;  Davu  v. 
State,  69-130,  '79. 

18564.  Either  may  be  quaahed  if  bad.  Mo- 
tion therefor  need  not  point  out  specifically  the 
objection.    Davit  v.  State,  supru. 

18565.  An  averment  that  defendant  "is  now 
•  in  custody  of  thesheriffof  said  county  to  answer 

aaid  cbai^,  and  the  grand  jury  of  said  court 
and  county  is  not  now  in  session,"  sufficiently 
states  the  jurisdictional  facta.  Shinn  T.  St^, 
68-423,  '79.  [In  Liadiey  v.  Slate,  ettfra,  it  is 
said  thia  case  did  not  discaea  or  consider  the 
materiality  of  these  jurisdictional  averments.] 
"Indictment/*  in  sec.  144, 2  R.  8.  '76,  p.  409 
includes  the  affidavit  and  information,  and 
Jad^ent  may  be  arrested  for  the  want  of  any 
material  jurisdictional  averment.  lAndaa/  v. 
iSlate,  Mara, 

1856B.  Affidavit  must  state  the  facts  giving 
the  court  authority  to  try  defendant.  If  it  does 
not,  the  defect  may  be  raised  by  motion  in  ar- 
rest lAndaaf  v.  ^ale,  tupra;  Burroughs  v.  Slate, 
72-334,  '80. 

18567.  The  common  law  mode  of  prosecu- 
tions for  felony  is  by  indictment  and  where  the 
state  prosecutes  by  affidavit  and  information, 
the  facts  authorizing  that  made  should  be  veri- 
fied as  well  as  the  commission  of  the  offense. 
Affidavit  can  not  state  less  than  is  rec^uired  in 
the  information.  One  person  may  verify  as  to 
commission  of  the  offense,  and  another  as  to  the 
facts  authorizing  the  trial  without  indictment 
Bvrrowha  v.  State,  72-334,  '80. 

18568.  In  C.  P.  C,  information  must  aver 
facts  necessary  togive  jurisdiction.  Smith  v.  Stale, 
l»-227,'62;  Garden  V.  State,  lH-152,*G2;J<me»v. 
Slaie,  id.  179,  '62;  Alford  t.  Stale,  id.  407,  '62; 
I^rkerv.  State,  id.  424:  Kreigh  v.  -Slaie,  17-496, 
'61. 

18569.  In  circuit  and  criminal  courts  a  crim- 
inal prosecution  must  proceed  upon  both  an  affi- 
davit and  information,  when  not  by  indictment 
AUatodt  V.  State,  49-233, '74;  Mmiger  v.  Staie, 
48-383,  '74;  Jaehon  v.  StaU,  48-251, '74. 

18570.  A  defendant  for  larceny  can  not  be 
tried  on  an  affidavit  and  inf<frmation  filed  in  cii^ 
cnitcourt  J5c/i  v.  S(o/c,  46-453, '74 ;  BaUv.Jua- 
tice.  id.  210. 

18571.  If  afOdavit  Is  bad.  information, 
though  otherwise  sufficient,  will  be  quashed. 
Stale  V.  GartreU,  14-280,  '60 ;  Stale  v.  Dcnm,  7- 
237,  '55. 

'18572.  An  information  can  only  be  amended 
in  matter  of  substance,  when  there  is  an  affida- 
vit on  file  which  is  ButwtanUallv  sufficient  Slate 
T.  ITtse,  7-645, '56. 


-INFORMATION. 

18578.  Official  character  of  an  ofllcer.. 

Where  an  affidavit  upon  which  an  information 
was  based,  purported  to  have  been  made  in  tbe- 
county  in  which  the  causs  was  tried  below, 
before  one  A,  but  without  designating  hi^ 
office,  and  a  motion  to  quash  was  made  and 
overruled,  it  must  be  presumed  fhat  the  court 
below  was  fully  advised  that  he  was  a  person 
authorized  to  administer  oaths.  Brwder  v. 
Staie,  15-190,  '60. 

18574.  Variance.  Affidavit  charged  that 
defendant  lived  in  open  and  notorious  fornica- 
tion, from  Oct.  20,  '58,  to  Sept  25,  '59.  The  in- 
formation based  upon  it,  charged  the  offense 
from  Sept  20,  '58,  to  Oct.  25,  '59.  fle/rf;  infor- 
mation good,  on  motion  in  arrest.  Staie  v. 
Rem  d,  16-111,  '61. 

18574a.  The  affidavit  must  all^  the  same 
offense  and  person  charged  in  the  information ; 
but  latter  need  not  follow  former  in  manner  in 
which  it  sets  forth  particular  facta.  MonA  v. 
State  7-654, '56. 

18575.  One  prayer  for  relief  at  close  of  an 
information  containing  several  paragraphs,  may 
be  taken  distribu lively,  and  applied  to  alL  StiOg 
V.  Bailey,  16-46,  '61. 

18576.  Infonutlon,  In  natare  of  a  4a» 
warranto,  against  a  gravel  road  company,  al- 
leged that  association  had  not  filed  a  copy  of 
their  articles  of  association  with  recorder  of 
Hamilton  county.  Held;  not  a  reasonably  cer^ 
tain  averment  that  it  was  not  fikd  in  recorder's- 
office  of  said  county.  Stale  v.  Bethlehem  &  'I. 
O.  B.  Co.,  82-357,  '69. 

18677.  Where  fkcts,  glvlnf  to  C.  P.  conrt 
Jurisdiction  to  try  a  felony,  appear  in  informa- 
tion, they  need  not  appear  upon  order-book  or 
in  judgment  of  coui^    HoUand  v.  -State,  22-343, 

'64: 

18578.  When  one,  chained  with  a  felony  and 
under  bail  to  appear  at  the  next  term  of  C.  C, 
voluntarily  submits  to  the  jurisdiction  of  C.  P. 
C,  and  an  entry  is  made  to  that  effect,  and  an 
information  is  subsequently  filed,  the  record 
properly  begins  with  the  filing  of  the  informa- 
tion. The  entry  mentioned  is  no  part  <tf  the 
recorf.    066  V.  Sate,  27-133, '66. 

18579.  Information  must  aver  that  defendant 
voluntarily  appeared  and  submitted  to  jurisdic- 
tion of  the  court.  Id. 

18580.  A  plea  of  not  guilty  will  put  issue  in 
submission.  Id. 

18581.  In  such  cases,  information  to  sfaoir 
jurisdiction  must  alle^  and  show  that  felony 
cliaT^ed  is  same  on  which  he  is  held  in  cnstody. 
Jxuiice  V.  State,  17-56,  '61 ;  Walker  v.  State,  88- 
61,  '64. 

18582.  Alteration  of  affidavit,  after  it  had 
been  sworn  to,  is  a  matter  with  which  jury  has 
nothing  to  do,  and  proof  of  same  is  inadmissible 
on  trial.    Hunter  v.  State,  29-80,  '67. 

18588.  Practice.  That  no  affidavit  is  filed 
with  information  is  an  objection  that  must  fint 
be  made  in  lower  court.  NcMome  t.  State,  27- 
10,  '66. 

18584.  An  Information,  charging  that  de- 
fendant had  not  been  indicted  by  the  grand  jn* 
ry,  and  on  a  chai^  of  said  felony,  was  in  the 
Kush  county  jail,  is  sufficient,  without  pleadin? 
county  in  which  g,  j.  was  impaneled.  Hvxttr 
V.  State,  29-80,  '67  ;  WilsKm  v.  Stale,  20-384,  '63. 
Cf.  Dougherty  v.  StaU,  trf.  442,  '63;  48-163. 
Mikhell  v.  State,  19-381,  '62. 

18586.  Information  to  declare  the  right* 
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and  privUeges  of  a  grrarel  road  companj  for* 

felted  can  not  be  sustained  on  ground  that  com- 
pany had  assigned  a  judgment  obtained  in  its 
{avor,  when  it  U  not  further  shown  that  full 
Talue  VBS  not  received  on  assignment.  Nor  be- 
cause it  merely  has  not  collected  full  amount  of 
assessment  on  particular  pieces  of  land,  as  it 
may  not  have  all  been  necessary  to  complete 
road.  (Sec.  3,  Acts  '67,  p.  168.)  Nor  because 
assessors  failed  to  list  all  land  benefited.  Such 
failure  was  no  fault  of  company.  StaU  t.  D.  A 
y.  &O.IL  Co.,  88-133,  70. 

186S6*  Information  for  an  unlawful  exercise 
of  a  franchise  can  not  be  filed  by  one  either  not 
interested  in  the  franchise  alleged  to  be  unlaw- 
fully exercised  or  not  the  prosecuting  attorney 
under  section  750.  (R.  S.'81, 1132.)  SuUev.Smith, 
82-213,  '69. 

18587.  May  be  filed  by  stockholders  claim- 
ing to  be  directors,  against  other  stockholders 
claiming  to  be  directors.  Btekell  v.  Saustaa,  82- 
893, '69. 

18588.  InforBution  against  members 

an  alleged  tornplke  company,  averred  that 
certain  persons  whose  names  were  subscribed  to 
petition  did  not  sign  it,  or  authorize  their  names 
to  be  signed;  and  that  certain  other  persons 
whose  names  wers  signed  did  not  own  land  tax- 
ed to  them.  Held;  not  sufficient.  Said  peti- 
tioneis  may  have  am>eBred,  which  would  have 
been  an  aaoption  ol  the  petidon.  It  did  not 
show  omission  of  names  oi  the  last-mentioned 

Sinons  would  have  changed  result.  Slate  v. 
eedham.  82-325,  '69. 

18589.  Jarlsuction  of  informations  against 
corporations  or  persons,  unlawfully  exercising  a 
franchise  is  conferred  on  C.  P.  court  Beckett  v. 
HoiuUmy  82-393,  '69.  a 

18580.  Right  to  office  mar  be  contested  by 
any  one  claiming  it,  by  an  informatioD  filed  by 
such  person  in  name  of  state,  on  his  own  rela- 
tion.  State  V.  Adamt,95-39Z,*79. 

18591.  Pleading*  An  answer  filed  to  an  in- 
formation, in  nature  of  a  counter-claim  or  coun* 
tei^Informatlott,  alleging  defendant's  right  to 
such  office,  must  aver  facts  as  to  bis  election  and 
eligibility.    Rmnolda  v.  Stale,  61-392,  '78. 

18582.  If  affidavit  is  insufficient,  information 
founded  on  it  will  fall.  •STo/e  r.  Cwpy,  50-291, 
76;  Luther  v.  Slaie,  27-47,  '66. 

18598.  It  is  not  sufficient  that  information 
itself  is  verified.    Carpenter  v.  Stale,  14-109,  '60. 

18594.  Affidavit,  sworn  to  upon  belief  of 
affiant,  will  support  information  in  C.  P.  C, 
and  before  a  justice.  State  v.  £Muon,  14-3S0,  '60. 
a  81-210. 

18595.  Usurping  ellr  authority.  An  In- 
formation in  the  name  of  the  state,  ex  rel.  pro*' 
ecating  attorney  against  certain  persons  who 
assumed  to  act  as  mayor,  common  coancilmen, 
maishal,  treasurer  and  clerk  of  a  so-called  city, 
withoat  any  warrant,  charter  or  grant,  and  were 
exercising  certain  corporate  liberties,  privele^ 
and  franchises,  in  levying  and  collecting  city 
taxes,  issuing  city  bonds,  controlling  streets, 
highways  and  bridges^  regulating  public  prop- 
erty and  markets,  establishing  and  r^^lating  a 
fire  department  and  public  police;  that  such 
liberties  are  usurped.  Held;  the  contrary  not 
being  allied,  the  presumption  was  that  the  city 
Was  lawfully  incoiporated,  and  that  the  defend- 
ants were  lawfully  elected  as  such  officers.  Held  ; 
information  is  not  authorized  by  sec.  749,  of  code, 
2  B.  S.  '76,  208.  (B.  S.  '81,  814.)  HeU/  injunc- 


tion is  the  proper  remedy  to  prevent  such  offi* 
cers  from  exercising  such  functions  outside  dtr 
Umits.   StvUz  V.  State,  8&-4g2,  '79. 

18596.  Such  information  can  not  question 
l^lity  of  annexation  of  territory  to  a  city.  Id. 

18597.  Information  in  nature  of  a  qao  war- 
ranto, IB  a  civil  action  in  this  state.  Bmokb  v* 
StaU,  61-^2,  78. 


INJUNCTION. 

I.  OmigilaiiU. 

II.  Btrtiet-Ftaintiff. 

III.  When  WiU  UL 

IV.  When  WiU  Not  Lie. 
V.  When  Other  Remedies. 

VI.  Judieial  Sale$  and  Legal  Proceedingg^ 

VII,  Temporary  and  Hestmining  Orders. 

VIII.  Dissolutim. 

IX.  Jurisdiction;  Right  to  Juue. 

X.  Bond. 

XI.  Record. 

XII.  AmeaL 

XIU.  ZHofiyJwy;  Chris. 

I.  Complaint. 

18698.  IiOunctlOtt  should  be  expressir 
prayed)  and  will  not  ordinarily  be  granted 
under  prayer  for  general  reliet.  L^ttm  t.  IFeiL 
2-614,  '51. 

18599.  A  complaint  for  an  injanction  need 
not  aver  that  a  bond  was  filed,   anith  t.  CTland- 

fci-,  18-513,  '59. 

18600.  Plaintifi'  will  not  be  entitled  to  in- 
junction or  temporary  restraining  order,  if  hi» 
complaint  does  not  state  facts  to  entitle  him  to 
relief  prayed,  and  dissolution  of  either  will  bo 
no  error.  StUkerland  v.  L.  A  M,  P.  R.O0.,  19- 
192,  '62. 

18601*  It  is  error  to  injoin  prosecution  of  a 
Judgment  for  possession  of  real  estate,  wher» 
complaint  is  not  verified,  and  does  not  describe 
the  premises,  nor  show  that  there  has  been  any 
order  for  possession  or  that  judgment-plaintiff 
has  taken  any  steps  to  obtain  it  iioss  v.  CVoos, 
88-120,  '70. 

18802.  Error  to  grant  a  temporary  IqJaae* 
tlon  when  no  prayer  tlierefor  in  the  bill.  8. 
P.  Co.  V.  Hixon^  5-166j  '64.   Cf.  8-427. 

1 8608.  An  injunction  will  not  ordinarily  be 
granted  under  a  prayer  for  general  relief,  but 
must  be  expressly  prayed.  Xejbrae  v.  Wat,  2- 
514,  '51. 

18604.  Bill  in  chancery  to  injoin  judgment 
at  law,  for  fraud  in  contract,  on  which  suit  was 
founded,  must  show  that  objection  to  contract 
was  not  made  at  law,  and  that  omission  to  make 
the  defense  at  law  did  not  arise  from  neglect  of 
complainant.    jFhrier  v.  Morton,  5  BIf.  1,  '38. 

19605.  Where,  in  a  complaint  to  restrain, 
sale  of  land  upon  which  executions  had  been 
levied,  judgments  on  which  executions  issued 
were  not  sufficiently  described.  Held;  answer 
accurately  setting  them  forth,  cured  defect  in 
complaint    Wilea  v.  Lambeit,  86-494, 79. 

18806.  A  demurrer  to  a  eomplalttt  for  an 
injunction  will  be  overruled,  if  complaintsbowa 
a  good  cause  of  action  in  other  respects,  though 
not  for  relief  demanded.  BonneU  v.  ABeOt  58- 
130,  '76 ;  Owens  v.  Lews,  46-488,  74;  Bautett  v. 
iWsfon,  17-291, '61. 

18607.  Terllcation.  Where  an  injunctioa 
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"wiU  afTect  rights  of  persons  who  have  no  oppor- 
tunity to  l)e  heard,  plaintifT,  if  he  has  not  per- 
wnal  knowledge  of  facts,  must  annex  affidavit 
•of  a  person  wno  has.  S.  P.  It.  Co.  v.  Hizon,  5- 
165, '54. 

1$60S.  A  bill  for  an  liOnnctlon,  under  B. 
S.  '43,  was  not  required  to  be  sworn  to.  Laugh- 
Jin  V.  Lamuco  Oity,  6-223,  'ob. 

18600.  Party  applying  for  an  injunction  of 
■a.  judgment  was  only  obliged  br  R.  S.  '43,  to  in- 
'dorse  on  his  bill  a  release  of  errors  In  judgment 
only  when  required  by  court.  Diekctton  v.  £d. 
■CbmV  B^ey  Co.,  6-128,  '55. 

18610.  P  rior  thereto,  was  obliged  so  to  do. 
Addieman  T.  Mormon,  7  Blf.  31,  '43. 

18611*  Complaint  for  an  injunction,  when 
no  temporary  or  retitniining  order  h  sought, 
need  not  be  verified.  Rick  v.  Dessar,  60-309,  75 ; 
Iknny  v.  Moore,  16-418,  '59;  Sand  C.  T.  Co.  v. 
Hobbim,  41-79,  *72 ;  Bd.  QmfB  ChgOa.v.  Mortk, 
46-96,  74. 

18612>  Nor,  in  an  acti<»i  to  Injoin  a  ^dr- 
inent,  need  it  aile^  a  release  of  errors.  Such 
release  need  be  indoraed  on  complaint  only 
when  required  by  court  or  judge.   Jiieh  y.  Da- 

mr,gtmra. 

18ol$.  A  complaint  for  an  injunction  is 
l)ad,  ii  it  does  not  allege  that  defendant  was 
doing,  threatening,  or  was  about  to  do,  things 
Asked  or  prayed  to  be  injoined.  I^ougke  r.  Bm/er, 
88-113,  71. 

18614*  Complaint  to  injoin  collection  of  an 
.assessment  for  construction  of  a  turnpike,  need 
not  contain  a  copy  of  articles  of  association,  or 
of  the  assessmenL  or  any  of  proceedings  causing 
.its  existence.  Htmlaiu  t.  GreetuAurg,  <le.,  T.  Co., 
40-44,  72. 

18615*  Lejj.  Complaint  by  A  to  injoin 
sale  of  his  property,  alleged  rendition  of  a  judg- 
ment against  A  and  B ;  that  B  had  offered  to 
.give  up  to  sheriff  certain  specified  property; 
that  sheriff  refused  to  levy  on  and  sell  same, 
but  levied  on  dwelling-house  of  A.  Prayer  to 
injoin  same.  Held;  complaint  bad.  It  failed 
to  allege  that  property  offered  by  B  was  owned 
T>y  either  defendant  AUaxinder  v.  Mullen,  42- 
•398,  73. 

18616.  Complaint  need  not  contain  a  copy 
of  judgment  sought  to  be  injoined.  OoUiia  v. 
fWser,  27-477,  %7. 

18617.  A  complaint  allejired  coramiasion  of 
.a  trespass  on  land,  by  a  wrongful  and  unlawful 
entry,  and  by  cutting  and  carrying  away  timber 
of  the  value  of,  etc. ;  that  defendant  threatened 
to  continue  cutting  and  hauling  away  timber, 
etc.,  and  asked  for  an  injunction.  Held;  good 
on  demurrer.  It  was  sutBcient  at  least  to  recover 
damages.   Cheats  r.  Lams,  46-488,  '74. 

18918.  In  an  action  against  a  county  treas- 
urer to  injoin  collection  of  a  tax,  complaint 
must  show  that  assessment  was  placed  upon  tax 
duplicate;  that  duplicate  is  in  nands  of  treas- 
urer and  that  he  is  threatening  to  collect  tax. 
Pugh  v.  Iriih,  48-415, 73  ;  Brown  v.  Herron,  50- 
61,^77. 

18619.  If  bond  is  filed  and  complaint  is  ver- 
ified during  or  after  the  trial,  defendant  can  not 
complain,  Dmnyv.  Moore,  16-418, '69.  Cf.  24- 
273. 

18620.  If  complaint  is  not  verified,  a  motion 
to  set  aside  complaint,  or  stay  proceedings,  is 
perhaps  correct  practice.  Id. 

18621.  Where  it  is  shown  by  a  complaint  to 
injoin  collection  of  turnpike  assessments  that 


road  runs  through  different  counties,  and  in- 
junction is  sought  for  reason  that  assessors  fail- 
ed to  assess  all  lands  within  one  and  one-half 
miles  of  road^  complaint  mut  ftarther 
that  lands  omttted  are  within  county,  or,  that 
they  are  liable  to  assessment.  I^wUeton,  ete^ 
TumpUce  Co.  v.  Barnard,  40-146,  72. 

18622.  Complaint  may  be  amended  withoQt 
dissolving  a  restraining,  though  the  amended 
paragraph  is  erroneously  called  a  "supplemental 
comolaint."    Cheek  v.  TiUey,  81-121,  '69. 

18628.  Objections  to  the  amended  complaint, 
because  not  verified,  can  not  be  raised  or  de- 
murrer.   Hall  V.  Hougk,  24-273,  '65. 

18624.  Complaint  by  A  to  injoin  a  railroad 
company  from  taking  possession  of  and  appto- 

{triating  his  lands,  alleged  that  he  was  owner  in 
ee  of  lands  (fully  described);  that  company  had 
unlawfully  and  without  right  taken  possession 
of  same  and  were  proceeding  to  construct  there- 
on (described  the  portion)  its  railroad,  witlHHit 
taking  necessary  steps  in  such  cases  made  and 
provided  bjr  statute,  or  acquiring  right  therda 
by  gift,  devise,  descent  or  purchase  or  in  «nr 
other  lawful  way,  to  his  great  damage,  etc.  Held; 
sufficient  on  demurrer.  Andenon,  de.,  R.  R.  Ok 
V.  KenwdU,  64-314,  76. 

18625)  Use  of  streets.  Prorentire  rea- 
edy.  Complaint  to  injoin  a  railroad  company 
from  continuing  to  maintain  and  use  a  steam 
railway  along  certain  streets,  allied  Out  com- 
pany took  possession  of  street,  etc.,  laid  down  its 
tracks  thereon  and  used  same,  but  tailed 
allege  that  U  intends  or  threatens  to  conUnne 
such  nse.  etc.,  is  bad.  Roelker  v.  St.  L.chS.E 
R.  Co.,  &0-127,76:  Coxv.  L.N.  A.  C.  B.  Ql, 
48-178,  '74 ;  MeQ^driek  v.  SUvin,  48-522, 78. 

'  n.  Parties  Plaintu; 

18626.  One,  who  has  eonrejed  land  ^ 
deed  of  warranty,  has  such  an  interest  ther»a 
as  to  be  a  proper  party  plaintiff  to  maintain  an 
action  to  injoin  a  sale  of  land  by  virtue  of  an 
execution  on  a  paid  judgment,  though  unsaUs- 
fied  of  record.  McCuUoeh  v.  HoUiagsKorti,  27- 
115,  '66. 

18627.  A  bankrupt,  having  been  discharged, 
can  injoin  collection  of  a  judnnent  taken  be- 
fore adjudication.    Haya  v.  Ford,  66-52, 76. 

18628.  A  tax-payer  has  saeh  Interest  ia 

the  funds  in  county  treasury  to  enable  him  ta 
maintain  suit  to  injoin  delivery  thereof  to  a 
railroad  company  under  order  of  board  of  com- 
missioners. Harney  v.  /.  C.A  D.  R.  Co.,  82-244, 
'69.  And  to  prevent  issuing  of  county  bonds  in 
aid  of  such  company.  Bd.  GonCa  Dtlamm  Co.  v. 
MeCUMUKk,  &l-325,^6. 

18629.  Denial  orp1aintlff*s  title.  Action  to 
injoin  extension  of  a  street  through  plaintiff's 
land.  Com^laintset  up  title.  Answer,  that  plaint- 
iff had  no titleor  interest  in  the  land,  rejected,  on 
motion,  as  tendering  an  immaterial  issae.  A 
general  traverse  was  also  pleaded.  Held;  tie 
matter  of  rejected  paragraph  was  immaterial; 
but  that  as  it  might  have  been  proved  under  the 
general  traverse,  there  was  no  error  in  rejectii^ 
ft.  Pre^dent,  etc.,  Lamaaeo  OUy  v.  Brmkmeiier,  12- 
349,  '59. 

18680.  Parties.  Separate  owners  of  separate 

tracts  of  land,  on  which  separate  assessments  were 
made,  ill^lly,  may  join  in  an  action  torajoin 
collection  of  same.  They  are  ail  like  affected. 
BMwM  T.  iSwd  Ortek  TimipUte  Co.,  84-461,  70; 


Digitized  by 


Google 


-  Greenaburg,  etc.,  TumpUo!  Co.  T.  IXdener,  40-424, 
-^72. 

18631.  An  administrator  can  not  IiOoln  a 

«a,le  of  real  estate  of  his  decedent,  unless  he 
shows  he  vould  be  injured  in  his  representa- 
tive capacity ;  he  must  shov  that  it  is  necessary 
Sor  him  to  sell  it  to  pay  debts,  etc.,  of  estate. 
^wardM  T.  Htnmtiek,  47-138,  74. 

ni.  When  Win  Lie. 

186S2.  The  remedy  by  injunction,  to  restrain 
-collectton  of  an  IllegaLl  and  Totd  tax,  may  be 

-sought  at  once.  City  ^Delphi  v.  Bowm,  61-29, 
*78. 

18688.  Work  under  a  void  proceeding,  for 
improvements  of  sidewalks  of  town,  which 
would  be  of  no  benefit,  bat  a  damage  to  the 
-citizens,  may  be  inioined,  at  suit  of  a  resident 
taxp^^er.    2Wn  C&vmgUmv.  Nelson,  85-532, 71. 

186S4.  That  a  court  of  law  has  decided  a 
■  question  of  law  erroneously,  no  ground  upon 
-which  to  injoin  judgment.   Ihmn  v.  Fish,  8  Blf. 
407,  '47. 

1863S*  Under  our  statute,  regtralnin;  or- 
ders and  Iqjonctions  maj  be  jp*aiited,  where 
complaiot  shows  that  plaintiff  is  entitled  to  re- 
lief  demanded,  and  any  part  of  such  relief  con- 
.  eists  in  restraining  the  commission  or  continu- 
ance of  some  act  which  would  produce  great 
iniuiy  to  plaintiff  during  litigation.  Smitk  t. 
J--Uzfffrald,  24-316,  '65. 

18686.  Injunction  is  the  appropriate  remedy 
to  restrain  collection  Of  illegal  taxes,  assessed 
and  threatened  to  be  collected.  T.AW.R.  Co. 
T.  Citt/  Lafayelle,  22-262,  '64  ;  Riley  t.  IT.  U.  Tel. 
Co.,  47-511,  '74 :  Abbott  v.  Edgaim,  58-196,  76. 

^Cf.  57-276. 

18687.  But  if  any  part  of  the  tax  be  legal,  U 
must  be  paid  or  tendered  l>efore  bringing  action 
to  injoin  residue.  MvUikia  t.  Rem»,  7 1-281,'80 ; 
City  South  Bend  v.  Univ.  Noire  Vame  Da  hat, 
«»-344,  79. 

1S638.  Injunction  will  lie  to  restrain  com- 
mon council  from  enforcing  Illegal  order  for 
vacating  a  street.  S^gelr.  OanAerg,  44-418, 
73. 

18689.  By  proviso  in  sec.  68,  act  for  incorpo- 
ration of  cities  (Acts  '65,  sp.  sess.  32),  If  OThier 

•  of  property  deny  the  power  of  city  council  to 
Improve  street  In  front  of  his  property,  he 
must  test  question  by  injunction  before  the 
work  is  done.  Palmer  v.  Stumphy  29-329,  '68.  Cf. 
80-192;  66-421.    (v.  R  S. '81,  3164.) 

18640.  A  city  can  not  ht  IiOolned  trom 
chai^nr  grade  of  a  street,  which  causes  conse- 
quential damagesonly  to  adjoiningproprietor  his 

Sroperty  not  I^ing  appropriated,  although  such 
amages  have  not  been  assessed  and  tendered. 
City  Lafayette  T.  Bvdt,  19-826, '62.  Cf.  86-90; 
75-241 ;  29-329. 

18641.  Injunction  will  lie  to  restrain  col- 
lection of  mortgage  debt,  in  action  to  fore- 
close mortgage  ^ven  to  secure  purchase-money, 
until  mortgagee  reduce  prior  incumbrances  to  a 
sum  not  exc^ing  unpaid  purchase-money.  Ar- 
■nold  V.  Curl,  18-339,  "62.  Cf.  84-300;  5O-240; 
48-73;  15-169;  5-319. 

18642.  Where  personal  property  incumbered 
by  liens  exceeding  its  value,  was  sold  upon  rep- 
resentation of  seller  that  it  was  clear.  Hdd; 
collection  of  judgment  for  purchase-money 
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could  be  injoined  until  incumbrances  were  re- 
moved.  Poe  V.  Decket;  5-160,  *54. 

18648.  Injuction  will  He  to  prevent  town- 
ship trustees  from  erecting  a  school-house 
on  site  selected  by  themselves.  State  v.  Ouster, 
11-210,  '58. 

18644.  Will  lie  to  prevent  collection  of  a 
judgment  which  has  been  vacated  by  granting 
of  new  trial.   SvAOa  v.  HUehenat  84-348,  70. 

18645.  And  to  prevent  coUectlon  of  as- 
sessments under  act  of  Mar.  11,  *67,  Acts 
67,  p.  167,  to  aid  Id  construction  of  plank, 
etc.,  rofld,  where  the  assessors  of  benefits  failed 
to  assess  same  to  all  lands  within  1}  miles  of  be- 
ginning and  end  of  the  road.  0.  &  B.  6,  T. 
U*.  V.  Albin,  84-554,  '70. 

18646.  And  to  prevent  tenant  forlife  from  re- 
moving valuable  growing  timber,  to  irreparable 
injuty  of  fee  rimple  estate,  at  suit  of  owner  in 
fee.    Boberttonr.  Jfeodors,  78-43,  '80. 

18647.  Trustees  of  a  church,  to  whom  real 
estate  is  granted  for  use  of  the  members,  ac- 
cording to  the  discipline  governing  said  church, 
may  be  injoined,  on  application  of  the  mem- 
bers,  from  leasing  the  same  to  be  used  for  other 
purposes.    Perry  v.  McEwea,  22^40,  '64. 

18648.  Where  vendor  took  possession  of  real 
estate  under  agreement  of  vendee  to  convey  on 
payment  of  purchase-money,  and  vendee  exe- 
cuted his  notes  therefor,  payable  in  bank,  and 
vendor  assigned  said  notc«  before  due,  retaining 
legal  title  to  the  land.  Held  ;  sale  of  the  land 
on  execution  issued  on  a  jnd^ent  against  ven- 
dor after  liuch  assigumen^  might  be  injoined,  at 
suit  of  vendee.    Jackson  v.  Sndl,  84-241,  '70. 

18649.  It  seems  that  injunction  will  lie  to 
restrain  the  fencing  in  a  part  of  a  street, 
such  obstruction  constituting  a  public  nuisance. 
Langxlde  v.  BmOon,  12-467,  '59. 

18650.  TopreTentaeorponttonflwnper- 
manently  locating  a  road  on  private  lands, 
under  color  and  claim  of  rieht,  before  compen- 
sation has  been  assessed  and  tendered,  the  rem- 
edy is  by  injunction.  Sidener  v.  N.  H.  &  St.  L. 
T.  Co.,  28-623,  '64;  N.  T.  Go.  v.  BurkeL  26-63; 
Gw V. L.  N.  A.&C.R.  Co.,  48-178,  74.  (Doubted, 
Graham  v.  C.  &  I.  C.  R.  Co.,  27-260,  '66.) 

18651.  Ii^unctlon  against  city  ofBcers. 
An  information  in  name  of  state,  ex.  rel.  pros- 
ecuting attorney,  against  certain  persona  who 
assunfed  to  act  as  mayor,  common  councilmen, 
marshal,  treasurer,  and  clerk  of  a  so-called  city, 
without  any  warrant,  charter  or  grant,  and  were 
exercising  certain  corporate  liberties,  privileges, 
and  franchises,  in  levying  and  collecting  city 
taxes,  issuing  city  bonds,  controlling  streets, 
highways  and  bridges,  regulating  public  prop- 
erty and  markets,  establishing  and  regulating  a 
fire  department,  and  public  police ;  that  such 
liberties  are  usur^ted.  Held;  contrary  not  being 
alleged,  presumption  was  that  city  was  lawfully 
incorporated,  and  that  defendants  were  lawfully 
elect«l  as  such  officers.  Held;  injunction  is  the 
proper  remedy  to  prevent  such  oracera  from  ex- 
ercising such  functions  outside  the  city  limits. 
«z  V.  State,  65-492,  79. 

18652.  Chancery  will  restrain  commission 
of  some  acts  of  trespass,  but  they  must  be  such 

as  would  be  attended  with  Irreparable  mis- 
chief. The  fact  that  a  trespaffier  is  iiuolvent 
will  not  give  chancery  juris^ction  to  injoin  hu 
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aetfl  where  other  <»rcum8tances  preclude  it. 
Cent  A  Ab.  T.  Co.  t.  Bametf,  2-536,  '51. 

18668.  Contlnned  trespass,  in  wrongful  use 
of  one's  lands  for  purposes  of  a  highway,  ma^ 
be  iujoined,  if  injured  party  has  establislied  bis 
right  at  law, on  ground  of  suppressing  litigation. 
Lewis  Y.  Rough,  afi-398,  '66.  Cf.  25-245;  48- 
178;  50-127. 

186I»4*  If  a  mill-dam  be  erected  without  au- 
thority, a  party  whose  land  is  overflowed  in 
consequence  of  dam  (his  right  to  complain  hav- 
ing been  established  at  law),  may  file  a  bill  in 
chancery  to  prevent  a  continuaoce  of  iajniy. 
SmiA  V.  Olmaead,  5  Blf.  37,  '38. 

18655.  Surety  on  an  administration  bond  be- 
ing indebted  to  administrator  $300,  gave  him  a 
note  in  payment.  On  settlement  of  estate  in 
probate  court,  administrator  was  in  arrears 
|l,100.  Surety  refused  to  pay  note,  and  gave 
public  notice  of  circumstances,  for  purpose  of 
preventing  its  assi^ment  Administrator  as- 
signed note  and  assignees  obtained  judgment  at 
law  against  maker.  Held;  proceeding  at  taw 
against  judgment-debtor  mi^ht  be  injomed  until 
he  should  oe  secured  against  his  liability  as 
surety.    Montgomery  v.  HVir,  1  Blf.  226,  '22. 

18^56.  Threats  to  commit  waste  will  au- 
thorize injunction.  W.  W.  V.  QituU  0>.  V.  Qmegya, 
8-469,  '51 ;  Damon  v.  Coffman.  28-220,  *»7. 

18657.  Injunction  will  be  to  prevent  the 
cutting  down  and  removing  of  walnut  timber 
trees  m)m  land  retained  by  owner  as  a  timber 
lot.    Thaicher  v.  Humble,  67-444,  '79. 

18658.  The  C.  C.  of  the  county  has  jurisdic- 
tion of  the  subject-matter  of  this  action.  Id. 

18659.  Walnut  trees  have  a  peculiar  intrin- 
sic value,  and  for  their  destruction  an  action  at 
law  would  not  afford  an  adequate  remedy.  Id. 

18660*  Courte  are  authorized  to  restrain  Il- 
legal proceedings  of  raaaicipal  bodies  and 
corporations,  when  property  of  such  bodies  is 
endangered  by  ill^al  proceedings.  Miiehell  t. 
IfW  6»-364,  '77. 

18661.  The  board  of  commissioners  of  a 
eoiinty  hare  no  power  or  anthorlty  to  donate 
the  money  of  a  county  to  assist  an  agricultural 
or  any  other  corporation.  A  perpetual  injunc- 
tion may  be  decreed  in  suit  brought  by  a  resi- 
dent taxpayer  of  county,  against  any  such  ap- 
propriation. Warrtn  Co.  Agricultural  Joint  Stock 
Ci).  V.  £arT,  65-30, '76. 

18662.  AJoIntappropriatlon  for  two  rail- 
roads, and  vote  for  such  appropriation,  are 
nullities,  and  collection  of  tax  ase^sed  for  same 
may  be  injoined.  Finjiey  v.  Xami,  64-1,  '76; 
Bronatbtrg  v.  Bd.  Corn's  Madiaon  Co.,  41-502,'73; 
Oarriau    Bd.  Qm'a  Ftirke  Co.,  89-66,  '72. 

18668.  Waste  bj  tenant.  A  tenant  for  life 
has  no  right  to  take  timber,  or  to  commit  waste, 
to  reimburse  him  for  repairs  made  to  estate  for 
injuries  caused  by  act  of  God,  or  for  improve- 
ment which  he  is  not  bound  to  make,  and  he 
may  be  injoined  therefrom  by  reversioner,  and 
liable  in  an  action  for  waste.  JlSUer  v.  Shidda,  55- 
71,  '76. 

16664.  A  tenant  for  life  may  be  injoined 
from  cutting  and  selling  and  removing  timber 
trees ;  the  acts  amount  10  waste.  Jfodfoa  v.  Ken- 

nerfv.  63-267, '76. 

18665.  A  resident  taxpayer  may  Iqjoltt  Ille- 
gal Issnance  of  bonds  by  county  commissioners 
and  compel  their  cancellation  tiiough  in  hands 
of  bona  pde  innocent  purchasers.  Bd.  Om^tBtn- 
toaGo.v.  TemfUtm^  51-266»  '76. 


18666.  Courts  have  jarisdietion  to  grant  air 
injunction  and  at  same  time  a  judgment  for 
damages  suffered  before  application.  BonneU r. 
^flen,  68-130,  '76. 

18667.  Where  a  city  has  assessed  fortaxa- 
tion  property  ill^ally  annexed  to  such  city, 
collection  of  taxes,  so  assessed,  may  be  injoined, 
CUu  <f  Ptru  V.  Bearas,  66-576,  '77. 

18668.  Fatlnre  of  contract.  A  mortgage- 
was  given  on  chattels  to  secure  notes  given  for 
business  and  good  will  of  a  printing  house.  The- 
vendor  and  payee  anreed  not  to  engage  in  bnn- 
ness  for  a  certain  time,  and  to  pay  a  certain 
amount  if  agreement  was  violated.    Notes  were 
not  payable  in  bank,  and  were  assigned  to  an 
innocent  holder.  Payee  violated  his  agreement 
Held;  maker  could  injoin  collection  of  notes.- 
and  replevin  of  chattels  bv  assignee,    ^neer  v. 
Hoop,  51-365,  '75. 

18669.  Bonds  IllegaUy  issued  by  a  hoard 
of  commissioners  are  voia,  though  in  hands  of' 
bona  fide  innocent  purchasers}  and  their  payment 
may  be  injoined  in  a  suit  by  a  resident  tax- 
payer. Bd.Com'»DelamareOa.v.Meaoiipet,61'- 
326,  '75. 

18670.  An  action  in  behalf  of  any  legal 
voter  or  tax-payer,  will  lie  to  injoin  the  school 
district  trustee  from  permitting  the  BSe  offt- 
school  bonge  for  religions  worship.  Surd  r. 
Walien,  48-148,  74.   Cf.  1-66. 

18671.  Complaint  must  allege  that  a  majori- 
ty of  1^1  voters  of  district  had  not  expr^sed 
a  desire  that  school  house  might  be  so  used.  14^ 

18672.  A  guardian  of  the  estate  of  an  hab- 
itual drunkard,  appointed  under  act  of  March 
9,  '67,  may  obtain  a  perpetual  injunction  to  re- 
strain collection  of  a  judgment  against  person, 
of  whom  he  is  guardian,  obtained  after  inquisi- 
tion and  'his  appointment,  when  contract  on 
which  judgment  was  rendered  was  not  for  nec- 
essaries, and  he  was  not  a  E>arty  to  action.  Deo- 
in  V.  SeoU,  84-67,  7a 

18678.  County  commisstoners,  under  sections 
17-22  of  act  of  June  17,  '52,  providing  for  or- 
ganization of  county  boards,  was  authorized  to 
issue  certain  bonds  "  bearing  a  rate  of  interest 
not  exceeding  ten  per  cent,  per  annum,  *  *  * 
payable  annually."^  The  hoard  issued  bonda 
payable  semi-annually.  Zf(£f  ,*  in  an  action  br 
a  citizen  and  taxpayer  of  county,  hoard  coold' 
be  injoined  from  issuing  and  selling  of  such 
bonds,  as  it  had  exceeded  its  authority.  EagGdt 
V.  Swwt,  84-115, '70. 

18674.  Conclusive.  A  board  of  commissioD- 
ers  permitted  organization  of  a  turnpike  com- 
pany under  act  of  March  6,  '65.  The  turnpike 
to  be  constructed  by  such  supposed  coipomtion 
was  less  than  five  miles,  thougli  it,  by  purchase 
of  another  road,  was  extended#oey<nid  such 
lengtb.  Hdd;  no  valid  organizaUon,  and  the 
action  of  board  was  not  conclusive  on  owners  of 
lands  assessed  for  construction  of  road.  Nor 
on  signer  of  petition  to  board  of  commissionen 
for  organization  of  company.  Collection  of 
such  assessments  may  be  injoined.  Qreen  v. 
Beeton,  81-7,  '69. 

18676.  In  proper  organization  of  a  gravel 
road  company,  articles  of  association  should  set 
forth  name  which  is  assumed.  It  will  not  do 
for  articles  to  omit  such  name  and  have  a  name 
for  a  heading.  Though  a  name  be  at  bead  or 
above  articles,  such  name  is  not  professed  to  be 
name  of  company.  Piper  v.  Bkode$,  10-309,  "68; 
Bhoda  v.  Piper,  40-369,  '72. 
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1 8676*  An  order  of  board  of  commissioners 
ander  act  March  11,  '67.  appointing  assessors  to 
BMke  BMCflsmeDts  for  SQcn  pretended  corpora- 
tion was  a  nnllitj,  and  collection  of  aBsessment 
may  be  injoined.  Id. 

18677.  Where  one  appeals  to  a  conrt  of 
eqnltjr  for  an  injunction,  he  must  rel^  upon 
some  substantial  equity,  and  can  not  avail  him- 
self of  naked  irregularities  or  neglect  of  mere 
forms,  to  shield  himself  from  a  liability  confessed 
to  be  just.  Jona  v.  Summer,  27-610,  '67 ;  Ewing 
V.  Maimer,  24-409,  '65. 

18678.  Will  not  injoin  execution  of  a  deed 
nnder  a  sale  for  taxes,  on  account  of  an  irregu- 
larity when  taxes  due  and  unpaid  are  not  paid 
or  tendered  to  vendee.  Harrison  v,  Haa»,  2o- 
281, '65. 

1S679.  A  sale  of  real  estate  for  delinquent 
taxes  may  be  injoined,  when  owner  has  personal 
property  subject  to  levy  within  county,  sufficient 
to  pay  tax.  AbboU  v.  Edgei  lon,  6»-196,  '76. 

18tf80.  Tenants  by  entireties  may  li^oln 
a  sale  of  separate  Interests.  Husband  and 
wife  may  injoin  an  execation-creditor  of  hus- 
band, and  sheriff  from  levying  on  and  selling 
real  estate  held  by  them  as  tenants  by  entireties. 
BtUeU  V.  Inlaw,  57-412,  '77 ;  DavU  v.  Clark,  26- 
■424,  '66. 

18681.  Locatiou  of  county  seat.  Fraud 
practiced  on  commissioners  of  a  county,  in  pro- 
curing an  order  for  removal  of  county  seat,  which 
was notconsummated  until  final  orderwas  made^ 
is  sufficient  ground  for  injoining  proceedings  un- 
der such  orders.  Markle  v.  Bd.  Qrni'a  Oay  Co.,  66- 
186,  '76. 

18682.  But  not  for  fraud  practiced  prior  to 
such  order,  while  in  fieri,  which  could  be  con- 
tested before,  and  judgment  passed  upon  by  com- 
misaioners.  Id. 

18688.  Such  proceedings  must  be  brought  in 
a  reasonable  time  before,  and  it  must  be  shown, 
rights  of  other  parties  intervene.  Id. 

18684.  A  tAx  payer  may  Injoin  board  of 
commissioners  from  making  a  donation  to 
erect  a  school .  building  out  of  general  funds. 
Bolhrockv.  Oirr,  55-334,  '76. 

18685.  Tenant  may  be  li^olned  by  bis 
landlord  from  remoTing  manure.  Bonnell  t. 
Allen,  58-130,  '76. 

1 8686.  Waste.  An  iqjnnetlon  may  be  grant- 
ed to  restrain  waste  by  mortgagor,  or  tlioseclaim- 
ing  under  him,  when  it  is  such  as  may  render 
unnafe  debt  secured  by  mortgage,  either  in  an 
action  brought  by  mortgagee,  or  by  a  part  pur- 
chaser of  land.  Knarr  v.  Conamuf,  42-260,^73 : 
Grav  T.  BaJdwin,  8  Blf.  164,  '46. 

18687.  To  injoin  collection  of  taxes  it  must 
be  shown  that  assessment  is  illegal  and  void. 
Irre^larittee  6imi>ly,  are  not  sufficient  If  a 
portion  is  assessed  is  valid  and  another  porUon 
void,  valid  |>ortion  mast  be  paid  before  an  in- 
junction suit  will  lie.  Oibi  Debihi  v.  Btmat, 
61-29,  '78. 

18688.  Remedy  of  vendor.  Receiver.  Ac- 
tion by  a  vendor  against  his  vendee,  to  foreclose 
his  interest  under  a  title  bond,  etc.  The  com- 
plaint showed  that  defendant  (vendee)  was  com- 
mitting waste  by  cutting  down  and  removing 
trees;  non-payment  of  purchase  money;  in- 
solvency of  debtor-defendant.  Hdd;  no  error 
in  ordering  Injunction  against  commission  of 
further  waste,  nor  in  appointing  a  receiver  to 
take  charge  of  and  preserve  the  lands.  MeQutin 
T.  StaU,  44-161,  '73. 


18689.  Irreparable  ti^nry.  Remedy.  In 
order  to  obtain  an  injunction  to  restrain  com* 
mission  of  an  injury,  tt  is  not  necessary  to  show 
that  threatened  injury  is  an  irreparable  one. 
Clark  T.  Jqr.  M.&  I.R.  Co.,  44-24^  '73. 

18690*  It  will,  to  restrain  a  trespass  where 
irreparable  injury  would  result,  and  when 
there  is  no  other  adequate  remedy.  Boiler  t. 
CaUerlin,  10-117,  '58.    Cf.  8  Blf.  377. 

18691*  It  may  issue  to  restrain  a  trespass 
consisting  in  "digging  up,  removing  and  haul- 
ing away  the  earth,  gravel  and  macademixed 
rock"  from  a  road  bed.  Clark  v.  Jef.,  elc  R.  Co-f 
supra. 

18692.  It  will  not  issue  to  restrain  a  defend' 
ant  from  obstructing  a  railroad  track  by  cover- 
ing the  same  with  gravel,  and  unless  restrained 
would  completely  obstruct  said  track.  Ind'poliM 
R,  MiU  V.  City  Ind'polii,  29-245,  73.  Nor  to 
restrain  the  further  "removal  of  fence  rails," 
unlawfully  cut  on  plaintiff's  land.  Cbqper  r. 
ifamiitoTs  8  Blf.  377,  M7. 

18698.  Remedy  at  law.  It  is  not  enough 
that  there  is  a  remedy  at  law.  It  must  be  plain 
and  adet^uate,  as  practical  and  efficient  to  the 
ends  of  justio^  and  its  prompt  administration, 
as  the  remedy  in  equity.  (Quoted  from  Wataon 
V.  Sutherland,  5  Wall.  '74.)  Cf.  English  v.  Anodfc, 
84-11^-124 '70;  Ciarkv.J.M.&I.B.  Cfa.,  sapro. 

18694.  The  enforcement  of  a  contract  of 
purchase  of  lands  on  credit,  made  by  trustees 
of  a  town,  without  petition  of  citisens,  owners 
of  five^eightha  of  taxable  property  of  town,  may 
be  injoined.    PrtUi  v.  Lather,  45-250,  73. 

18695.  Tmstees  not  qnallOed.  Improve- 
ments, about  to  be  made  under  an  ordinance 
passed  by  trustees  not  qualified  to  act,  may  be 
Injoined  by  property  owners.  Dimmddie  v. 
Pres.,  etc..  Town  RiahvQle,  87-66,  '71. 

18696.  Collectloa  of  taxes  to  assist.  Pe- 
titioners attempted  to  form  themselves  into  a 
turnpike  companpr  under  act  of  '65,  by  electing 
officers  and  choosing  and  adopting  a  name ;  but 
they  failed  to  unite  in  articles  of  association  as 
required  by  statute.  They  acted  as  a  company 
and  collected  tolls  as  such.  They  constructed 
road,  and  a  tax  was  levied  to  assist  in  construc- 
tion of  it,  and  treasurer  was  proceeding  to  col- 
lect tax.  Held;  collection  could  be  injoined. 
Taxes  were  illegally  assessed.  Knight  ■v.Flat- 
roek,tie.,Tum.Co.,i^m,'73.  Cf.«fr^;  40- 
369  ;  48-666. 

18697.  The  name  of  a  turnpike  company 
was  "The  Tipton,  Tetersburg,  and  Berlin  Tom- 
pVce  company."  The  Tipton,  Tetersburg  and 
Berlin  Gravel  Road  company  applied  to  county 
commissioners  for  assessors  to  make  assessments 
for  benefits  to  lands.  Held  ;  collection  of  assess- 
ments so  made  may  be  injoined  by  land-owners, 
not  stockholders  in  company.  Glan  v.  T.  T& 
B.  Tarn.  Cb.,  82-376,  '69. 

18698.  Unauthorized  street  improvements 
may  be  injoined.  MeGiU  v.  Bruner,  «5-42I,  '79. 

18699.  Proceedings  on  a  satisfied  Judg- 
ment, or  where  amount  due  has  been  tendered 
to  judgment-plaintiff  by  defendant,  may  be  in- 
joined.    Bowm  V.  ClarL  46-405,  '74. 

18700.  The  board  of  commissioners  may  be 
injoined,  by  any  tax  payer  of  county,  from  do- 
ing illegal  acts  and  transcending  their  lawful 
powers,  when  effect  would  be  to  impose  an  unlaw- 
ful tax,  or  increase  his  taxes.  Bd.  Corn's  Oay  Co. 
V.  Markle,  46-96,  74. 

18701.  When  board  of  commissioners  have 
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ii'.:i'\<-  :iu  itr-}'-:  fi-J' iLMiinc  ^  <"'<jiinti^  sent,  iinacr 
tl.itutL',  ilif'v  lmii  liiiI  fn-  iiijrhiin-'il  frorn  letlinR 
iLititrnct  iVir  <^'Mi-itr;i''ti<>ii  of  :i  iii-w  <vMinty  build- 
iiiy,  on  p'i'iiiiil  (IljI  :irc-iiitL'rl  luit  riiiidL"  per- 
feuL  plane  and  e«liiu»te^  lur  sumc,  vt  ihal  noiiL> 
■irv»  aB6[o  in  Buditor'ioSG^  ind  that  Ihee^ti- 
SWted  c<i*t  wu  mon  thin  ^5,000.  Bd.  Qjm'a 
Oasf  Cb.  T.  Mwkk,  4«-06,  '74. 

1S302.  The  dog-tax  fund,  for  srhnol  jtur- 
•pnxes,  niiifit  lif  '.►xfniMlcd  "m  ■'He  r  fiindr!  ro- 

(.'L'iL'VL^l        that  |iiiipii-i'."    A  lrll^.[l■^  rimy  li.'  Iii- 

Jolned  t>j  II  ri'5<id4'iil  tiix-|niypr  IVoni  iiniii<ir 

Bn<rh  ftind  ill  tliL'  ]i;iynH-iLl  ihl  n  U'jR'Iht,  in  !i 
ftinj;le  cSuiLricit  ut  Lis  townEfiin,  wJien  nu  titlier 
Bdunls  an  ii^u.  tAuedit  n  Mniiuw  of  gmenl 
ApTKiirUeHiinait  of  Umma  ftmd  for  year.  Jfiiby 
T.  Vi       47-241,  *74, 

ISiAS.  Wbeb  ft  persoti, appointed  to  eBtimate 
work,  and  amlit  nmount  of  tax,  for  nj:^^»tment 
orbeiiL-liLy,  f^iilfd  to  tiike  o.itli,  iis  i&  rL'Cjuireil  by 
nection  foiiriff  (gravel  TOdd  .n  i  nf  'Ij^'j,  an  injniic- 
tiiin  will  lii?  tu  ^p^t^:nll  foUtrlinn  of  agae^gnients 
made  by  liiiii.    U'eib  t.  t'L/iiiVfjef,  48-246,  '74. 

1S7U4.  l>aiiiafW  fat  ehftDge  of  grade.  A 
city  mny  be  injuiii«d  from  ch&ngiiift  eTtuiG  of  !ta 
Etriiulfi  and  allcru,  when  onc«  estaolnbed,  until 
dnrnagES  aufl'cred  by  parties  In  COiUeqiieiic?  of 
Biicb  change  shflJ,!  t^Te  beoff.  iwm«d«Iid  ten- 
dered to  ihmu  ^DMiiMiri^,  JtttewL  50- 
151,  '75. 

1^705.  Minur  heirs  of  L  and  Ills  adniinifi- 
tnttors obtained  n  d<;cree,  in  'i^^,  nguinst  devjset^ 
add  noi^t^  of  D,  deceased,  hj  irJt^  «4)Eii«r< 
jurtraton'ltenlo  pa^  inartgBg:eea  cerwili  iilttf 
of  DtDDG^  Wl^in  B  ffiYG'n  time — InttEr  to  rcli^nse' 
liw  interest  to  devisees  in  certain  land  coTcred 
hj  iiiorlj;:ici? — iiiii)  ikvi-n  s-^i,  on  or  before  piiy- 
liient,  t'.  i  iiiiv(-;y  sjiil  himi  tu  licirn,  vUn  yrcrf  in 
piiHsuritiioii.  Ofii'  i.>f  athii  iiiistr:itiir^  livini;  culll^d 
on  at  tsijiratiim  i)f  givrn  tiinc,  rt'-liiM'-d  tu  juiv 
moae;  to  mor^agee,  and  latter  tbeu,  i>n  receiv- 
liwft  note  for  it  fejff  0DMi4wj»g«h.»M«fc-inM' 
tftenranl  paid,  rtlcuH  to  i^lnes  nfii  inteiait 
it]  laud.  !□  devisees  broi]|B;hl  action  of 
ejectment  against  heirs  for  land  and  i^covered; 
qnd  latter  soon  nfU'rwHrd  tradc^r^d  to  fnrmpr 
moneT',  etc.,  wli  icli  was  refused.  HrM ;  lu  irs 
heirp  rU  luiiinrs,  W  *iii.t  in  cbiinrery, 

Tliitlvill]nt:ili>lLiiK  l^iii,"!  ciiji.siili'iiiblv  riMii  in 
value,  oblHiEi  an  iujuiictiou  judgment  in  eject- 
ment, and  a  convjtgrMMfr  of  OH/^  Snm  ^mm 
on  payxaent  to  wu  Off  mciaet,  «tc.  Liitum¥, 
&  Blf .  3M, '40.   CI.  7-71$. 

18206.  At  holding  a  land-ollice  oertifionte  for 
a  tract  of  land,  evKoted  a  title-bond  In  B,  for 
owreTiince  :it  a  future  time  of  jmrt  of  hind, 
and  put  him  in  poRsPi'si'in,  A,  aftt-rvvLird  i-oM 
and  il£B\gtii!i[  OL'Ttil'iealf  In  \i-itii  imtict'  nf  H's 
equity.  D,  aasignee  o(  B,  baVLiiy  reaami  to  ft:tr 
tlialO  iiw^  dirtffiA>  hm  wmsmvfi  and  sell  tn 
H|niniluii£pldUMi40ii^.  bill  in  chnn- 

«U7  ta  Jujoln  hiai  ffi^  a<^}W  He^;  in- 
jnnettoQ  ironia  U6  ^^a^-  -fri^  2  ^  US, 

18707.  (Jrotiiid^^  f«r.  The  fact  thnt  there  ia 
DO  appeal  from  decision  oi  a  court,  though  erTo- 
BeoUSt  afi'ordg  no^groand  ior  u  injnoclioa  to 
MsCnit)  dctioA  thereon,  or  ta  (tet  ft  aside.  -Bd, 
Qm'M  Ctoy  Co.  t.  J/aritfe,  4ft-96,  74. 

1S70S.  OlrUlnlllg  An  oOlce.  Proceedings  for 
•n  ii^Bn^oD  jto  aireet  thf;  progrw  of  oih,, 


iFkKin^  Steps  neccFsary  to  pr.-ii.;^  mii'-  i:  r 
eu,nLt\  «F«nute£e  A  pro]x'r  [in  ii.'i  p-ihnL" :  bill  ijiil  tn 

r^^i^lrain  th«  oxfriitivii'  rrmii  Ltiviu^  a  eom- 
iiiL^sioii.  iiVW  V.  AVjv,  1  7--V>4, 

IS^Od.  Injunctiun,  istiOt  Uie  rutQOd^  f OT  0^ 

taliiing  pombmIm  of  aa  ottw  tfr  «Udk  • 

f  enroll  has  heen  eleetod,  and  frrtm  ir1A<A  Bek 

iHi'giillv  pjtclntied  by  a  usurper.     Marlde  t. 
Wrhjhl,  i:j~o4S,  '.^S. 
1^710.  Ahtlllf  ill  lip  hy  flHt;i^e«  of  orL^nst 

]iold<!r  of  a  certiluLttL'  ior  -  land,  to  injotna 
jiLd^mci^t-cn'ditur  id  IniiL  r,  v,  Iti  .-^c  jndj^ttierit  wm 
r^O'l'ered  Ltrfori:  iissi^iiiiitiit,  Irurii  ]i. vyingac pj. 
euution  iBsued  u^ii  land.  iJickeraon  V.  Aabm,4- 

^'^^l.  A  pqrch»er  of  land  nttAtsf  a  jBtifir 
jndgment,  may  injoin  sale  of  land  on  an  exeoB- 
tSon  ixiui^A  on  n  prior  judgment,  until  other 
uroperlv  of  dfblor  wbicih  has  been  levied  upon 
iiiis  first  been  exhausted,  J^'im^l  v.  IIovMan^  5- 
IHCl,  '54  ;  CWeiL  V.  lhami>jan,  2-379,  '60,  CL  IH- 
114. 

1H712,  Purchaser  of  pnrt  of  tract  of  J&od 
subject  to  personal  jud^mentaga^iatnraiiADr,£ar 
parchaae-money,  may  injiiin  iiluo  i)f  Ma  M>t  till 
that  Etill  held  by  debtor  is  exbaosted.  SUaoiA 

V,  ^*mfa«lfep  70-325, '30. 

l8<13(  In  (visi-s  of  rnrflii'liTis  eWdonD^  wlm 

injury  to  public'  H  dciiilitriilf  it  not  imaginuTT 

HO  jJijuiH-tiinT:  wiU  not  be  ;i  I1if1ii(,h1  ;  it  willnotw 
ullowt'd  wliLTi-  un  Eilk'gcd  nnis-rijice  i!-  [i;i-Kty 
eventual  or  contini^nU  LangliiiTi  Vr  -/Vs.,  cfc^,  La- 

AoUoa  to  inj'oin  conEttrrctian  of  a  miU-dam,  and 
overflowing  of  |>Uiniiir'.s  landa.  It  is  a  good 
answer  to  show  tliiit  defendant^;  iind  their  cmnl- 
Lirsi,  fiiL  lifty  Vi-wm  iiiimediately  prei-e'linf;  ac- 
tion, L'Xrt'ptiiig  vibeo  tepipprarily  pre\Lnttd  by 
ais'lLlinL-,  in  having  saio  mLll-dnni  desirovi-d 
by  frciilLctifk,  had  adTeaGl;  and  continuously  en- 

and  u&ed  at  tf|9b-fini%JI»d«-  a  claim 
oiitterahip,  right  to  ei«tHUa1ftni-dam,  aiidBw 
water  had  upon  lands  of  plaintilT,  to  full  ex- 
tent described  in  complaint.    Opic  V.  DiU, 
i:iO,  7(}.    Cf.  I^vc  V.  J/;f/pr,  'G7^  Sw 

'hrn  X.  \Vt((U,  19-Kl,  "(i'J. 

1S715.  It  is  JiUo  ;i  st^lli'.-jtnt  defense  (etO-l 
ihiit  j^niiitnre  iif  plaititifl'  (j:iTe  t"^  pr.'Liit'jrs  ol 
defendant,  and  their  assigns,  right  to  crtsctsaid 
i^M»Mrft  ted^^  lands  of  pUintiff  &i 

mainiffldwnifwdr!ticomplaiQt;  thataaklgTtfb- 
ore  of  defendants,  and  alter  theU  UtawcW^B^' 
ant?,  in  consideration  of  and  relyiimroH  vW 
licence,  did  t'^^pmd  viist  siiruF  of  noneT  in  oon- 
strucilu^- jiii.l  rLpairiit);  said  dam  ;  tb;it  pliiiiit- 
itlk  )iou.t;lil  ^iiid  l:ind  with  fdU  knowledge  ol 
saiil  fnc'ts,  I'hiinti(fs  an'  ujs  topped  tottawjA^ 
ft^mlfinis'  right  in  the  dam.  id. 

t!S7l6.  injuDctioiiirHlB0Mi0'ti':|inTat  A 
I'ity  fWim  using  fta  laJli  Ifer  if  ^mtolT,  n 
ground  (hat  the  surface  drainage  tli«etroinle»^ 
In  a  hiiriii^  of  peculiar  value  on  land  of  adjoiit- 
in^  uropnetoff  or  that  !>ubtfrranean  itipiini 
flow  ironi  the  rpmi  tcrv  intn  said  Wf/KO^-  Gl$ 

IH717.  Strei'l  iinproTCiufnt  wa?  thaiJ?  un- 
der contract  with  I'oniincin  council,  niirsuanl  tD 
oidinanoe.  Iti  |>erfo'rniance,  part  oi  a  lot  wm 
wrongfully  appropriated,  fence  mmoy^y  and 
sidewalk  made  ther*«n.  Hdd;  injonctico  wi^ul-t 
not  lie  ugainst  collection  of  etitire  asso&smtiii 


xoiio>  A.  privBi«  penion  CHI]  nui  injoiD  me 

obstrnctln;  of  a  highway  without  showing 

special  injury  to  himaelf  not  common  to  the 
public.    MeComm  t.  WhiUa^  81-235,  '69. 

18719.  Injunction  will  not  lie  to  restrain 
eollection  of  Jnd^eut  on  a  fine  assessed  for 
violation  of  criminal  statute,  on  ground  that 
judgment  is  void  on  its  face  for  want  of  juris- 
diction because  of  want  of  valid  affidavits  upon 
which  prosecution  was  based,  or  because  judg- 
ment does  not  describe  an;''  offense  against  laws 
of  the  state,  or  because  of  repeal  of  the  law, 
after  judgment,  for  violation  of  which  the  fine 
and  judgment  were  rendered.  Joseph  v.  BwL 
4e-69,'74. 

18720.  IitJnnctlott.  Bill  in  chancery  filed 
by  obli^  of  a  title-bond  in  possession  of  prem- 
iseSr  to  injoin  an  action  of  ejectment  brought  on 
demise  of  obligor's  grantee,  should  allege  that 
possession  of  premises  had  been  demanded  of 
the  complainant  before  the  action  of  ejectment 
was  brought.  Held;  also,  (as  complainant  was 
to  have  title  when  he  paid  purchase-money), 
tiiat  the  purchase-money  had  oeen  paid  or  ten- 
dered.   Newhmte  v.  Hill,  7  BIf.  684,  *45. 

18721.  Chancery  Jurisdiction.  One  of  two 
makers  of  a  note  for  $105  entered  himself  re< 
pleyin-bail  for  payee  for  $100,  latter  promising 
in  writi ng  that  note  should  be  of  noenect  if  bail 
should  have  to  pa^  judgment.  Payee  assigned 
note  to  8  person  without  notice;  and  bail,  after 
notice  of  assignment,  paid  judgment.  Assignee 
Bned  makers  at  law  on  note.  Makers  of  note 
filed  a  bill  in  chancery  to  have  proceedings  at 
law  in  joined  and  note  canceled.  He^;  bill 
should  be  dismissed.  HiUiard  t.  fltmna,  6  Blf. 
541,  '43. 

'  187S2.  Bill  in  chancery  praying  for  injunc- 
tion to  stay  proceedings  in  an  action  of  eject- 
ment then  pending;  that  H  H  sold  to  J  M  the 
lot,  ffiving  him  a  ^nd  for  deed  on  payment  of 
purdiase-money ;  that  said  J  M  having  taken 
posBeseion  under  purchase,  and  made  valuable 
improvements  thereon,  sold  same  to  complain- 
ant, and  agreed  to  assign  to  him  said  title-bond, 
consideration  of  latter  sale  to  be  paid  in  notes ; 
that  said  J  M  afterward,  to  deceive  his  creditors, 
assigned,  without  objection  by  complainant,  said 
bona  to  G  M,  who  agreed,  on  delivery  to  him  of 
said  notes,  to  assign  bond  to  complainant;  that 
complainant  tendered  notes  to  G  M,  who  failed 
to  perform  his  promise;  and  that  said  G  M,  who 
had  combined  with  said  J  M  and  H  H  and  S 
H  to  cheat  complainant,  delivered  up  bond  to 
H's,  tbey  having  notice  of  complainant's  etjuity. 
Bill  further  states  thatsaid  H  H,  before  his  ex- 
ecution of  said  bond,  had,  without  consideration 
and  to  defraud  his  creditors,  mortgaged  said  lot 
to  said  S  H,  and  that  latter,  at  a  sale  under  a 
decree  of  foreclosure  of  mortgage,  purchased  the 
lot  for  former,  paying  nothing  therefor.  Hdd; 
no  sufficient  ground  for  IiHanctlon.  Hopkins 
\.  Myer»  8  Bit  '47. 

1872S.  Action  of  directors.  A  stockholder 
can  not  injoin  the  directors  of  corporation  in 
which  he  holds  stock  from  allowing  against 
company  a  fraudulent  claim  in  favor  of  an 
officer  of  company.  Bogen  v.  2^  Laf.  A,  Works, 
S2-29t '75. 

18724.  Taxation  In  aM  of  nOnwds.  Where 
a  city  had  nsade  a  donation  of  its  bonds  to  as- 
sist arailroed,  and  a  tax:  had  been  levied  to 
pay  same,  collection  of  tax  can  not  be  injotned 
merely  on' grounds  sufficient  to  injoin  making  of 


aonaiion.  ii  is  necessary  lo  snow  mai  ciiy  nas 
a  valid  legal  defense  against  these  bonds  in 
hands  of  their  present  holders.  WiUcinson  v.  OUy 
Bsru,  61-1,  '78. 

18725*  Suit  by  W  upon  an  injunction-bond 
given  iu  a  proceeding  by  O,  as  assi^ee,  against 
W,  in  whicn  O  had  obtained  an  injunction  up- 
on an  execution  issued  on  a  judgment  in  favor 
of  W  against  B.  Answer:  1.  That  after  issue  of  ex- 
ecution, W  directed  constable  in  whose  hands  it 
was,  to  delay  levy  until  further  orders,  and  that 
before  said  execution  was  levied,  B  made  as- 
signment of  his  property  to  G,  for  benefit  of 
creditors,  which  assignment  was  recorded,  etc. 
2.  That  G  executed  such  bond  as  trustee,  and 
that  trust  estate  was  not  settled.  Held;  first 
paragraph  on  answer,  bad  ;  it  did  not  state  facts 
which  would  have  constituted  sufficient  ground 
for  an  injunction.  Held;  second  pari^raph 
bad  ;  facts  stated  could  only  have  affected  form 
of  judgment.    Griffin  V.  Wallace,  66-410,  '79. 

18726.  Courts  can  not,  either  by  mandate  or 
injunction,  interfere  with  the  proceedings  of 
municipal  twdles  or  corporauons,  in  matten 
which  are  within  jurisdiction,  and  which  rest 
within  discretion,  of  such  bodies  and  corpora- 
tions. ilUckeU  V.  iri/es,  59-364,  '77;  CUy  ft 
Wa^e  V.  Cody,  43-197,  '73 ;  Mat/or,  etc,  Mehimn 
Cilij  V.  Eoberts,  34-471,  '70 ;  Brinkm^  T,  CSte 
Emngrilte,  20-187,  '67. 

18727.  Collection  of  grarel  road  assess- 
ments. In  an  action  to  injoin  collection  of 
gravel  road  assessments,  oiganization  of  com- 
pany (which  includes  question  whether  articles 
of  association  describe  termini  and  line  of  road, 
and  whether  comjpany  has  requisite  subscrip- 
tion), can  not  be  inquired  into.  It  will  be  pre- 
sumed the  board  of  commissioners,  before  mak- 
ing assessments,  decided  correctly  question  of 
legality  of  oiganization,  unless  contrary  appears 
by  record  of  board.  Hoam  v.C.A&G.B.  Co., 
51-160,  '75. 

18728.  FalliireortHie.  CoUeetlon  of  pur- 
chase-money. A  purchased  land  of  B,  took  a 
warranty  deed,  gave  note  and  a  mortgage  for 
part  of  purchase-money.  There  was  a  breach  of 
warranty,  in  the  shape  of  prior  mortage,  un- 
paid, exceeding  the  balance  of  purchase-money. 
B  brought  action  on  note  and  morteage,  and 
took  judgment  against  A,  who  failed  to  set  up 
his  ddfense.  A  brought  action  to  injoin  the  ex- 
ecution and  sale,  to  satisfy  such  judnnent,  on 
account  of  such  breach  of  warranty.  Held  ;  ac- 
tion would  not  lie.  He  had  his  day  once  in 
court,  and  failed  to  defend  on  his  rights.  Rioter 
V.  Pratt,  48-73,  '74.  Cf.  28-597.  (7  BU.  564,  eon- 
tra.) 

18729.  Iqjunctlon  to  restrain  the  collection 

of  a  judgment  before  a  justice  can  not  l>e  main- 
tained when  party  a^Krieved  had  an  opportu- 
nity to  appeal  and  obtain  thereby  full  relief. 

Baraqree  v.  Oronkhite,  88-19^  '70. 

18730.  Nor  to  restrain  collection  of  a  judg- 
ment in  attachment,  when  at  least  a  part  of  in- 
debtedness is  admitted  to  be  due  and  no  ofier  is 
made  to  pay  it  Baragree  v.  Cronkhite,  83-192, 
70. 

18781.  Assessments  or  taxes,  collection  of, 
will  not  be  injoined  on  account  of  some  infor- 
mality or  irregularity  in  placing  same  upon  du- 

Slicate  or  in  conduct  of  officers,  where  such  bui^ 
en  is  authorized  and  directed  by  law.  C.  tfilT. 
G.  11  Co.  V.  Black,  82-468,  '70.  - 

18782.  Street  Improvements.  A  property 
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owner  in  a  city  can  not  see  a  contractor  go  on 
making  improvements  in  front  of  bis  property, 
under  a  contract  with  city,  make  no  objection 
while  the  work  is  being  done,  and,  after  work 
is  done  and  accepted  by  city  as  having  been 
done  according  to  contract,  then  injoin  collection 
of  proper  expenses  of  such  imnrovement,  by  al- 
le^ng  that  materials  used,  ana  work  done,  were 
not  strictly  in  accordance  with  contract  Oity 
EvansviUe  v.  Ffietertr,  84-36,  '70. 

18783.  Street  Improvement.  The  common 
council  of  a  city,  by  ordinance,  changed  grade  of 
street,  bordering  upon  which  was  a  valuable 
mill  propertr,  in  front  of  which  street  was  cut 
down,  in  making  said  change,  about  twenty-one 
inches,  so  that  about  twenty-five  dollars  would 
be  expense  of  restoring  as  convenient  access  to 
mill  yard  as  existed  beKirechange.  Suit  by  owner 
of  said  mill  property  to  injoin  completion  of 
work,  complaint  being  tiled  after  street  had  been 
so  cut  down,  and  when,  in  order  to  complete 
work,  it  only  remained  to  put  on  gravel.  Owner's 
damages  had  not  been  assessed  or  tendered. 
Held;  error  to  grant  injunction.  Owner,  per- 
haps, may  have  a  right  of  action,  on  ground  that 
damages  were  not  assessed  and  tendered.  OUy 
Oohmfnu  v.  Storei/,  88-195,  '70. 

18784.  Fallare  of  title.  A  vendee  of  lands, 
sold  as  school  lands  belonging  to  a  certain  town- 
ship, can  not  injoin  sale  of  said  land  by  auditor 
of  county  to  satisfy  a  mortgage  given  to  secure 
purchase-mone^  for  same,  on  grounds  that  town- 
ship bad  no  title  to  land  ana  no  title  was  con- 
veyed to  vendee.  If  vendor  and  vendee  had  no 
title  sale  will  do  latter  no  injury.  Oartright  v. 
.Brims,  41-184,  '72. 

1 87  85.  A  eonnty  treunrer,  luTiiw  moneys 
of  the  state  In  bis  hands  can  not  heliUolned 

from  paying  same  into  state  treasunr  on  ground 
that  state  had  before  received  into  her  treasury 
a  like  sum  to  which  she  is  not  entitled.  Such  a 
proceeding  would  be  tantamount  to  decreeing 
money  to  be  paid  out  of  state  treasury  without 
an  appropriation  made  by  law  to  make  such 
payment  The  state  can  not  be  sued,  nor  can 
same  object  be  accomplished  by  indirection. 
SItoemdeer  v.  Bd.  Cam's  Grant  Co.,  86-175, '71. 

18780.  Sections  120  and  121  of  assessment 
act  (1  Q.  &  H,  101),  applies  onlv  to  erroneous 
chaises  and  mistakes  m  calculations  as  may  oc- 
cur in  making  out  duplicates  and  collecting 
taxes.   Id.   Cl  46-454. 

18787.  Hie  collectioB  of  an  assessment  for 
bendlt  of  turnpikes  can  not  be  injoined  for 
reason  that  lanas  of  other  persons  than  plainttflT 
were  imperfectly  described.  Htaddns  v.  Q.  K.  & 
C.  3WCby^46-187,  '74. 

18738.  nierol  assessments  can  not  be  sufB- 
cient  grounds  for  injoining  constniction  of  a 
road  for  construction  of  which  aascssraents  were 
made.  Hopkiiu  v.  Oremtburg,  etc.,  TttmpUx  Co., 
40-44,  '72. 

18789.  Collection  of  illegal  assessments  may 
be  injoined  ;  and,  until  collection  is  attempted, 
no  action  need  be  taken.  Id. 

18740.  When  an  owner  of  land  had  ap- 
peared to  a  proceeding  under  fifteenth  section  of 
railroad  act  for  appropriation  of  a  part  of  his 
land,  and  had  excepted  to  award  of  appraisers 
and  had  appealed  to  circuit  court,  he  can  not, 
pending  such  appeal,  maintain  an  action  oi 
trespass  and  injunction  against  agents  of  rail- 
road company,  for  entering  upon  and  appropriat- 
ing land  condemned  for  use  and  cooBtruction  ol 


road.  His  onl^  remedy  Is  to  prosocnte  hb 
appeal  and  obtain  damages.  JVqr  v.  Apuhu^,  86- 

454,  '71. 

18741.  MnltlpIIclty  of  salts.  Suit  to  injoin 
prosecution  of  an  action  to  recover  posaeasioo 
of  real  estate,  on  ground  that  sheriff's  sale,  under 
which  plaintiff  claimed,  was  iHetnil  and  void. 
Hdd;  as  alleged  illc^liy  of  sheriff's  satecoald 
have  been  set  ap  as  a  defense  to  action  for  pos- 
session of  land,  a  separate  action  would  only  be 
a  useless  multiplicity  of  suits,  which  ought  not 
to  be  allowed.    Patten  v.  -SileKMrt,  24-332,  '65. 

18742.  Breach  of  warranty.  Avendeecan 
not  injoin  collection  of  a  note  given  by  him  to 
hb  vendor  for  purchase-money,  on  account  of  i 
breach  of  warranty  made  by  vendor  to  him  as  to 
title  of  land  sola,  without  an  averment  and 

firoof  that  vendor  was  insolvent,  or  that  he  had 
eft  state.    Crovfool  v.  Zmk,  26-187,  '66. 

18748.  Tax  sale.  A  mere  irregularity  in  the 
method  of  taxes,  when  whole  amount  of  tax  is 
not  illegal,  will  not  entitle  tax  payer  to  an  in- 
junction restraining  a  sale.  Amount  that  is  le- 
gally due  must  be  paid  or  tendered  before  com- 
mencement of  suit  Brown  v.  Herron,  59-61 ,  '77 ; 
Eoseberry  v.  Ht^,  27-12,  '66;  Board  of  Com%  Oc, 
Montgomery  Oo.  v.  JSZston,  82-27,  '69 ;  City  Amn 
V.  lamar,  69-400,  '77, 

18744.  Intention.  Injunctions  will  not  be 
granted  against  construction  of  a  railroad  oo 
ground  that  corporation  does  not  intend  to  fin- 
ish such  road.  Present  intention  not  to  do  a 
future  duty  is  not  ground  for  present  judicial 
action.  A.A  C.  R.  Co.  v.  Cfty  L—bvrgk,  M- 
80, '77;  &tt»!T.ifiaer,td.88.  CL  iSfafe  T.  £aw- 
on,  51-142,  75. 

1874&*  Quo  warranto.  Nor  for  reason  .of 
pendency  ot  an  information  in  natnre  of  a  910 
vxtrrutdo  to  dissolve  said  corporation.  Id. 

18746.  A  made  an  assignment  on  29th  of 
August  and  recorded  same  on  the  7th  of  Sep- 
tember. Judgments  were  taken  against  him  on 
the  5th  of  September.  Execution  and  sale  about 
to  be  made  of  property  of  A.  Hdd  ;  the  assignee 
of  A  had  no  right  to  an  injunction  against  judg- 
ment-creditors to  restrain  said  sale,  iwe  v. 
Beiasner,  56-118,  '77. 

18747.  Trusts.  Where  land  was  conveyed 
to  trustees  upon  condition  subsequent  that  s 
church  should  be  erected  thereon,  within  rea- 
sonable time,  and  used  as  a  house  of  woiship 
forever,  thereafter,  and  after  the  church  baa 
been  erected,  property  was  sold  and  converted 
to  secular  uses,  ada;  the  members  of  cfanrch 
might  have  injoined  transfer:  and  they  mi^t 
have  had  conveyance  set  aside.  SeoU  v.  Sttft, 
12-74,  '59. 

V.  When  Other  Remedies. 

18748.  When  a  land-owner  is  aggrieved  by 
location  of  a  hl^way  through  his  land,  law  af- 
fords him,  in  original  suit  or  proceeding,  a  full 
complete  and  adequate  remedy  for  all  his  griev* 
ances  ;  and  he  has  no  right  to  an  injunction  re- 
straining location  of  such  hi^way.  j^^xiWhi;, 
Supermor  v.  Dwenger,  60-72,  '77. 

18749.  When  an  injury,  resulting  from  lots 
of  possession  of  land,  has  its  legal  compensa- 
tion in  a  judgment  for  rental  value  thereof,  and 
no  insolvency  of  trespasser  is  shown,  an  injanc* 
tion  against  trespasser  shall  not  He.  ifeQwrrw 
T.  HiSebnnd,  28-122,  '64. 

18750.  IigiinctiMi  of  Judgment.  A,Baad 
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'C  executed  a  note  to  D  for  payment  of  money. 
Name  of  C  was  afterward  erased  without  knowl- 
-«dge  of  other  obligors,  and  a  judgment  obtained 
against  A  and  B.  A  bill  was  filed  by  A  and  B, 
in  ordor  to  have  judgment  injoined,  averring 
their  ignorance  of  erasure  at  time  of  trial  at  law. 
■Held; enwnre  was  adefense  purely  legal,  and  that 
«omplainaBts'  ignorance  ol  erasure  as  averred, 
was  DO  ground  for  interposition  of  a  court  oi 
-chancetT.   Skeimire  v.  Thompeon,  2  Blf.  270,  '29. 

1875i*  Several  executions  in  favor  of  several 
different  persons  were  levied  on  certain  personal 
-propel^  «B  belonging  to  A,  execution-defend- 
-ant.  a,  chiming  property  levied  on  to  be  his, 
■filed  a  bill  in  chancery  to  obtain  an  iniunction, 
and  for  general  relief.  Held;  bill  could  not  be 
'fiustained,  complainants'  remedy  being  at  law 
-and  not  in  eqni^.  Hendenon  v.  Bate$,  3  Blf.  460, 
'34. 

18755.  Am  fqJaiictlOD  will  not  be  granted 
-where  injury  can  be  compensated  by  damages. 
Laaghlm.v.  Lamaxo  City,  '66. 

1S758>  If  a  defendant  in  ejectment  have  a 
degal  title  to  premises  and  neglect  to  produce  it 
in  that  action,  he  can  not,  after  a  verdict  against 
him,  obtain  an  injunction  of  proceedings  at  law 
-by  a  bill  in  chancery  founded  on  same  title. 
Brtmm  v.  I^iteoop,  2  Blf.  230,  '29. 

187$4.  nil  in  chancery,  by  a  replevin  bail, 
to  injoin  proceedings  upon  an  execution  issued 
■on  judgment  and  levied  npon  his  property,  on 
Ipround  that  a  prior  execution  issued  on  judg- 
ment had  been  levied  on  property  of  principal, 
a  bond  for  delivery  of  ^ro[>ert^  forfeited,  and  a 
judgment  recovered  against  principal  and  surety 
■on  bond,  upon  which  an  execution  had  been 
issued  and  a  part  of  judgment  collected  but  not 
-credited.  Held ;  remedy,  if  any,  was  by  a  mo- 
-tion  to  set  aside  execution,  v.  Xottv,  9- 

■«27,  '62. 

TI.  Judicial  Sales  and  Legal  Proeeedlngs. 

18756.  Levy  and  sale,  fieplerln  ball.  An 

'injunction  will  lie  to  prevent  the  levy  of  an  ez- 
-ecution,  issued  upon  a  judgment  of  a  justice, 
upon  property  of  replevin  bail,. when  there  is 

-sufficient  personal  property  of  judgment-de- 
fendant to  satbfy  jndgment  Mmn  v.  QDaed. 
40-300,  '72. 

18766.  Complaint  and  evidence  most  sliow 
that  officer,  not  only  held  execution,  but  that 
he  is  about  to  levy,  or  threatens  to  levy,  on 
property  of  replevin  bail.  Id. 

18767.  Levy  and  sale  ofproperty.  Prior- 
ity of  rights.  An  injunction  will  not  be 
granted  to  restrain  a  sheriff  from  selling  prop- 
erty sold  by  an  execution-defendant  after  issu- 
ing of  execation,  on  ground  that  sherifT,  since 
siSe  of  said  property,  had  wrongfully  permitted 
«zecation-defendant  to  remove  from  rtate  and 
sell  property  subject  to  the  lien  of  said  execu- 
tion, sufficient  to  satisfy  it  Sidentr  v.  White, 
46-588,  '74. 

18758*  An  iniunction  will  be  granted  to  re- 
strain a  sheriff  from  selling  property  sold  by 
an  execution-defendant,  after  issuing  of  execu- 
tion, until  other  property,  subject  to  execution, 
and  sufficient  to  satisfy  it,  shall  have  been  ex- 
baosted.  Id. 

18769.  Legal  proceeding  will  not  be  in- 
Joined  on  grounds  of  which  person  aggrieved 
may  avail  himself  in  defense  of  action  at  law. 
Battman  v.  Htadgt  67-646,  '77. 


187BO.  An  injunction  will  not  be  granted 
against  a  suit  at  law  for  reason  that  onending- 
prosecutor  threatens  to  bring  other  and  many 
actions  from  time  to  time.  Id. 

18761.  FIcUtlons  pUlntlff.  A  judgment 
by  default  in  fitvor  of  a  flctltlong  plalntiK  or 
corporation  and  against  a  party  not  served,  is 
void,  and  collection  of  same  by  execution  may 
be  injoined.   Niekobon  v.  St^hens,  47-186i  '74. 

18763.  Courts  will  not  take  cognizance  of 
suits  which  appear  to  be  fictitious.  Smith  v. 
Jvnetum  B.  Co.,  29-646,  '68 ;  Brewiagton  v.  Love, 
1-21, '48.   Cf.  4-260. 

1876S.  A  complaint  for  purpose  of  in  joining 
a  sheriff's  sale,  must  show  a  judgment  and  an 
execution  thereon,  in  the  hands  of  sheriff,  with 
sufficient  particularity  to  give  color  of  rinit  in 
sheriff  to  make  a  levy  and  sale.  Zhtewod  v. 
HoUinqtwmih,  48-537,  74. 

187^4.  Sales  on  execution  may  be  injoined 
where  they  are  inequitable,  or  may  operate  as  a 
fraud  upon  the  rights  of  third  persona.  Dytr  v. 
Armxtrmg,  6-437, '64. 

187664  Remedy.  -When  a  resident  of  this 
state  is  sued  out  of  his  county  before  a  justice, 
and  judgment  is  rendered  against  him  without 
an  appearance,  though  served  by  summons, 
judgment  is  void,  and  proceedings  thereon  may 
be  stayed  by  injunction.  Gross  v.  Has,  ZT- 
193  '71 

1*8766.  Complaint  should  show  that  Jadg- 
ment was  rendered  without  defendant's  consenL 
A  transcript  should  be  filed,  or  a  full  statement 
of  proceedings  resulting  in  jadgment.  Gfoge  v. 
Clark,  22-165,  '64. 

18767.  Commissioner  appointed  in  a  parti- 
tion suit  to  sell  certain  real  estate,  sold  same, 
which  was  subject  to  lien  of  certain  judgments, 
to  him  anhnown ;  afterward,  writs  were  ordered 
out  and  said  judgment  to  satisfy  sam^  and  levy 
was  made  on  said  real  estate,  and  satne  was  advert 
tised  for  sate.  Commissioner  Instituted  salt 
to  l^Join  said  sale,  in  order  that  he  might  pay 
said  judgments  with  balance  of  purchase-money 
yet  due  him.  Held;  action  woald  not  lie.  Wood 
v.H%fnoit,  68-322,  '77. 

18768.  A  Judgment  obtained  in  violation  of 
an  injunction  is  void,  and  proceedings  to  collect 
it  may  be  injoined.  Remedy  is  not  for  con- 
tempt in  violating  existing  injunction.  Cbtttnt 
V.  Fmiur,  27-477, '67. 

18709.  The  execution  of  void  judgment  may 
be  injoined;  but  if  judgment  is  voidable,  or  ii^ 
regular,  or  erroneous,  tnough  reversible  on  ap- 
peal, execution  can  not  be  injoined.  A  party 
once  having  had  his  day  in  court  and  a  right  to 
appeal,  not  naving  availed  himself  of  such  right, 
can  not  uain  complain.  Earl  v.  MtUhmey,  60- 
202,  77:  Baraqret  v.  OoaMtte,  38-192,  '70; 
Schwab  V.  Oty  Madiaon,  49-829,  '74. 

18770.  Execution  having  issued  on  a  judg- 
ment by  A  against  B,  former  extended  time 
thereon,  in  consideration  that  execution  was  to 
be  kept  continuously  in  hand)*  of  sheriff  so  that 
lien  should  not  be  lost.  A  died  intestate,  leaving 
no  debts.  His  widow,  who  was  sole  heir,  con- 
tinued same  arrangement  with  B,  latter  regular- 
ly executing  delivery  bonds  for  personal  proper- 
ty levied  on,  and  making  partial  payments  to 
former.  Finally  the  widow  caused  a  vendi  to 
issue  for  sale  of  said  property.  A  prayed  an  in- 
junction against  sheriff,  to  injoin  such  sale. 
Hdd;  injunction  would  not  lie.  E^mi  v.  Jfer* 
or,  66^,  79. 
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$1,500  cash,  gave  obligations  for  residue,  takiDg 
bond  for  executiou  of  legal  title.  April  term, 
'20,  B  obtained  judgment  on  one  of  obligations 
for  $1,000;  and  at  same  term  he  became  surety  for 
C  in  replevy  on  record  of  a  judgment  for  f  loO  at 
suit  of  D.  In  Nov.  '20,  B  and  wife  executed  con- 
veyance to  A,  conformably  to  title-bond,  with 
covenanta  of  right  to  convey  sod  of  general 
warranty.  In  '21,  the  use  for  seven  years,  of 
estate  thus  conveyed  was  sold  as  property  of  B, 
on  execution  againxt  liim  nnd  C,  issued  on  re- 
plevin bond;  and  afterwitrd,  in  ejectment  against 
A,  purchaser  at  sheriff's  sale  recovered  posses- 
sion. A  filed  bill  in  chancery  against  B,  setting 
forth  these  facts,  suggesting  defendant's  in- 
solvency, and  praying  that  judgment  against 
complainant  mi^ht  be  perpetually  injoined. 
Parties  having  died,  suit  was  revived  in  name 
of  tlietr  representatives.  Court,  upon  bill,  an- 
swer and  exhibits,  having  ascertained  by  writ  of 
inquiry  damages  which  complainant  liad  sus- 
tained on  account  of  incumljrance,  decreed  a 
perpetual  injunction  against  the  Judgment,  to 
amount  of  assessment  and  coats.  Sketb^  v.  Mar- 
thaU,  1  Blf.  384,  '25. 

18772.  Ii^nnctton  of  Judicial  sale.  A  par- 
chaser  of  property  at  a  jnaicial  sale  can  not  in- 
join  a  safe  of  same  property  to  satisfy  a  judg- 
ment which  was  a  senior  Hen  thereon,  witliont 
showing  that  there  was  other  property  of  the 
Judgment-debtor  which  might  nave  been  sold, 
or  some  other  equitable  ground  for  his  relief. 
The  fact  that  otlier  property  had  been  levied 
on  (ownership  not  shown),  and  the  levy  released 
for  irregularities,  is  no  ground  for  such  relief. 
Hood  V.  Biee,  68-^20,  '79. 

1S778.  Jndlclal  sale.  A  recovered  judgment 
against  B  and  C.  Property  of  B  had  passed  by 
purchase,  under  a  junior  lien  to  D,  and  prop- 
erty of  €  bad  passed,  subsequent  to  judgment, 
by  purchase  to  E.  A  sought  to  enforce  by  levy 
and  sale  of  property  of  former,  who  sought  to 
injoin  such  sale  until  property  of  latter  should 
be  exhausted.  H^;  sucn  sale  ought  not  to  be 
injoined,  because  the  principle  of  equity  con- 
cerning marshalling  of  securities  did  not  apply. 
Sanders  V.  Cook,  22-436,  '04. 

18774.  0.  P.  court  can  not  permanently  in- 
join the  collection  of  an  erroneous  judgment  ol 
the  S.  C.  The  remedy  is  by  motion  in  latter 
court  to  set  aside.    Macy  v.  Lloyd,  23-60,  '64. 

18775.  The  associate  judges  of  one  county 
have  no  authority  in  vacation  to  restrain,  by 
injunction,  execution  of  a  writ  of  kaben  Jacins 
meeemanm.  directed  to  Sheriff  of  another 
county.   Suae  v.  Mieheuis,  8  Blf.  436,  '47. 

Til.  Temporarj  and  Restraining  Orders. 

18776.  Deflnltfon.  Restraining  orders  are 
limited  in  tlicir  operation  to  such  reasuniible 
time  as  may  be  iieccssury  to  notify  tlic  op{)osite 
party.  Temporary  injunctions  are  granted  in 
vacation  as  well  as  in  term,  and  usually  continue 
inforceuntilthefurtherorderof  tliecourt.  Bivn- 
enberg  v.  Bd.  Corn's  Madison  Co.,  41-S02,  '73; 
WaUace  v.  McVey,  0-300,  '55. 

18777.  Sustaining.  Harmless  error.  Though 
it  is  an  error  to  overrule  a  motion  to  dissolve  a 
temporary  injunction,  it  is  a  liarmlcss  one,  if 
cause  has  been  heard  on  its  merits,  and  a  per- 


18778.  Temporary  Injunction  may  be 

granted  without  any  other  evidence  than  com- 
plaint and  affidavit  of  plaintiff.  Hardy  ■v.  Domd- 
bm,  83-501  '70. 

18779.  Restralnlngr  order  mar  begranud 
by  a  C.  P.  judge  in  vacation,  wftnont  notice, 
upon  sudden  emergency,  to  extend  until  notice 
can  be  given.  It  will  be  error  to  extend  sncfa 
time  to  a  period  of  more  than  six  months.  Ciy 
Columbus  V.  Hydraulic  W.  M.  Co^  33-135,  Ta 

18780.  The  statute  authorises  a  temporary 
restraining  order  to  be  granted  until  notice  can 
be  given,  and  although  it  seems  unreasonable  to 
extend  the  order,  without  any  hearing,  until  the 
■next  term  of  the  court,  the  error  can  not  avail 
upon  appeal  from  judgment  on  a  trial  on  ibe 
merits.   Andfevn  T.  /W//,  27-303,  *06l 

18781.  Dissolution.  Practice,  menatem- 
porary  injunction  has  been  dissolved,  and  plaint- 
iff files  new  affidavits,  and  prays  that  injoBctin 
be  reinstated*  latter  motion  is  in  pracdce  lo- 
grant  another  temporary  injunction.  Ogfe  v.  DH, 
65-130,  '76. 

18782.  Error  In  refoslnga  temporary  in- 
junction is  harmless  and  unavailing,  where  trial 
on  case  for  a  permanent  injunction  shows  do- 
merits  in  plaintiff's  petition.  Wood  v.  ^et^  68- 
320,  '79. 

18788.  A  temporal^  Injunction  onght  not 

to  be  granted  to  restrain  removal  of  property, 
subject  of  commerce,  out  of  jurisdiction  of  court 
(such  as  pork  and  lard),  unless  plaintiff  has  an 
immediate  interest  in  such  property,  will  be  in- 
jured by  removal,  and  interference  of  court  is 
necessary  to  save  serious  loss.  WaUaeef.  MeVeit, 
6-300,  '55. 

18784.  It  might  not  to  be  granted  vritboat 
notice  to  adverse  party.  If  complaint  shows* 
justifying  emergency,  an  order  should  be  granted 
to  restrain  removal,  for  a  reasonable  time,  until 
notice  can  be  given.  Id.  Ind.  Omt.  R.  Qt.  v. 
Suae,  8-421,  '52.  Bill  must  furthershow  Ihataa 
emergency  exists,  which  complaint  could  not, 
by  reasonable  diligence,  have  prevented.  M. 
Ceni.  R.  Co.  v.  SlaU,  supra. 

18785.  The  writ  will  not  be  gtanted  where 
there  is  no  emergency,  unless  ten  days  notice  be 
given,  or  the  application  relates  to  a  pnidiiw 
suit  in  same  court.  Vance  v.  ITonbnan,  8  Bit 
306,  '46. 

18786*  The  granting  of  a  temporary  injonc- 
tion  without  notice,  is  erroneous.  Flaggv.jbiai, 
16-432,  '61. 

YIII.  Dissolution. 

18787.  Dissolvin|r  a  restraining  order  and 
not  deciding  the  merits,  is  no  error.  Aj^egaUv. 
Edmird*,  45-329,  '73. 

18788.  When  plaintiff  abides  by  a  ruling  of 
court,  sustaining  a  demurrer  to  a  complaint  for 
injunction,  it  is  not  error  to  dissolve  temporary 
injunction.  Qark  v.  Toun  XoUewiJk,  TS. 

18780.  A  temporary  injunction  will  be  dis- 
solved on  tiling  oi  a  verifKHl  answer  in  denial  of 
the  nmtcrinl  facts  alleged  in  the  complaint.  TKe 
A.  <t  a  R.  Co.  v.  mUer,  56-88,  '77;  Ogle  r. 
Dill,  o5-ViO,  '76. 

18700.  Iijunctlon  rightly  dissolved,  where 
bill  alleged  that  several  of  defendants  were  in- 
fants, and  no  guardim  ad  tUem  was  appoiated» 
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and  there  was  no  decree  pro  eonfeseo  against  anj 
of  defendants  and  no  evidence  by  any  of  the  par^ 
ties.    Stephens  v.  Honbrook,  2-666,  '51. 

18791.  Forner  rule  in  chtneery  practice 
as  to  a  dissolution  of  a  restraining  onler  on  mo- 
tion, before  answer,  is  not  changed  by  code. 
Ckeekv.TilUy,Zl-m,'m. 

18793*  RestrainlngordermaybedlssolTed 

on  a  motion  based  on  an  answer,  supported  by 
affidayits,  denying  every  material  averment  in 
complaint  and  setting  up  matter  showing  a  su- 
perior right  or  title  in  defendant.  RayU  v.  /.  P.  A 
G  A  Oh,  82-259,  '69. 

18798>  When  a  motion, before  answer,  isfiled 
to  dissolve  a  restraining  order,  supported  by  affi- 
davits not  denying^  all  the  essentials  necessary 
to  maintain  the  injunction,  and  the  matter 
denied  was  supported  by  affidavits,  it  is  noterror 
to  overrule  the  motion.  Cheek  v.  81-121, 
'69. 

18794.  A  demurrer  was  sustained  to  a  com- 
plaint for  an  injunction  and  restrain io^  order 
was  dissolved.  An  amended  complaint  was 
filed  and  appeal  taken,  and  both  actions  of  court 
assigned  as  error.  Held;  sustaining  of  demur- 
rer could  not  be  assigned  for  error,  as  there  was 
no  final  judgment.  Held;  the  S..C.  can  not  as- 
sume that  court  acted  upon  the  complaint  alone 
in  dissolving  the  restraining  order,  and  can  not 
decide  whether  order  was  or  was  not  properly 
made  when  there  was  no  bill  of  exceptions 
showing  on  what  ground  court  acted  in  making 
tlie  Older.    Gould  v.  House,  40-403,  '72. 

18795.  Motion  to  dlssolre  liOnnction  may 

be  lieard  on  affidavits,  and  need  not  be  sustain- 
ed when  based  on  sworn  answer  of  defendant, 
denying  equity  of  plaintiff.  Sp'uxr'v.  Hoop,  51- 
865,  '75. 

18796.  On  such  sworn  answer,  when  com- 
plaint is  unsupiwrted  by  proof,  it  may  be  prop- 
er to  dissolve  injunction.  DaoHUle  t.  Jotus,  8- 
21, '60. 

18707.  Temporary  injunction  may  be  con- 
tinned  till  final  hearing  on  merits,  tluiugb  de- 
fendant files  affidavits  denying  equity  oi  plain- 
tiff, when  court  thinks  case  a  proper  one  for  in- 
vestigation.  Spicer  v.  Hoop,  mpra. 

18798.  Where  substantial  matters  alleged  in 
a  bill  for  an  injunction  are  positively  denied  by 
answer,  injunction  should  be  dissolved.  Oate  v 
Gwn,  4-626, '53. 

18799.  Dismissal  on  answer.  Bill  in  chan- 
cery to  injoin  a  judgment  at  law,  on  ground  of 
newly  discovered  evidence.  The  bill  stated  that 
complainant  could,  by  several  witnesses  (naming 
them),  fully  prove  payment,  etc.  Bill  was  ver- 
ified. Injunction  was  granted.  Defendant  an- 
swered, and,  relative  to  complainant's  diligence, 
stated  that  fatter  filed  an  affidavit  for  a  contin- 
uance of  suit  at  law,  on  aiicount  of  absence  of 
two  witnesses,  (other  than  those  mentioned  in 
bill),  and  denies  diligence  set  forth,  an  evidence 
of  said  two  witnesses  was  not  brought  before 
court,  although  defendant  offered  to  take  their 
depositions  without  notice.  Held;  word  "as" 
in  denial,  meant  "because;"  denial  was  a  qual- 
ified one,  and  did  not  authorize  a  motion  tn  dis- 
solve. Held  ;  if  answer  had  contained  an  unqual- 
ified denial,  still  the  decreediamisstngbill  would 
hare  been  erroneous,  for,  the  complainant,  though 
his  injunction  might  be  dissolTOd,woul(l  have  a 
rit^t  to  prove  his  bill,  nonmon  v.  .^Idetnu,  2- 
151, '60.   Cf.  40-347. 

18800.  DisBolTed  hj  imjiag  all  material 


allegations.  When  an  answer  to  a  complaint 
for  an  injunction  shows  that  defendant  nas  a 
ri^ht  to  do  act  sought  to  be  enjoined,  it  is  suf- 
ficient, without  denying  fact  that  he  is  InsolTent. 
(^U  V.  Dili,  55-130,  '78. 

18801.  Mere  hiing  of  verified  answer  in 
abatement  or  in  bar,  docs  not  entitle  defendant 
to  dissolution  of  temporary  injunctioD,  or  dis- 
missal of  action.  EJknrdk  t.  Aj^)UgtUe,  70-<t25, 
'80. 

18802.  I^Janction  sliould  not  be  granted 
when  answers  under  oath  are  filed,  denying  every 
material  averment  in  complaint,  and  complaint . 
is  not  verified.  MeQuame  r.  HUdebrana,  28- 
122,  '64. 

18808.  If  an  injunction  in  case  of  waste  be 
granted  in  vacation  on  a  valid  bill,  and  it  be 
shown  at  next  term  that  injunction  had  been 
irregularly  granted,  injunction  may  bedi^lved, 
but  hill  should  not  be  dismissed.  Qray  v.  Bald- 
win, 8  Blf.  164,  '46. 

IX.  Jnrisdletlon;  Bight  to  Writ. 

18804.  A  master  commissioner  can  set 
grant  an  Injunction.  QUm  v.  Bd.  Om^s  Biptey- 
Co.,  16-113,  '61. 

18805.  Jnrisdletlon  to  grant  injunctions 
was  expressly  conferred  on  the  C.  P.  C.,  by  sec. 
21,  2  Cr.  &  H.,  25;  and  where  the  declared  ob- 
ject of  an  action  is  only  to  obtain  an  injunction, 
such  court  had  power  to  try  all  merely  inci- 
dental qnestions  arbing.  J^e  v.  Kotftd^,  62- 

4,  '78. 

18806.  Where  answer  in  action  on  injunc- 
tion bond  showed  that  complaint  tn  injunction 
suit  averred  that  plaintiff  therein  was  owner  of 
the  real  estate  about  to  be  injured.  Held;  not 
sufficient  to  show  that  title  to  real  estate  was  in 
issue,  within  meaning  of  act  defining  jurisdic-- 
tion  of  C.  P.  C.  Id. 

18807.  C.  P.  C.  has  no  jurisdiction  to  injoin 
execution  of  process  issued  from  C.  C  I.  di  1, 
R.  Go.  v.  WUliamn,  22-198,  '64. 

18808.  Restraint  of  trade.  C.  P.  C.  has- 
jurisdiction  to  restrain  one  from  prosecuting  a 
certain  business  in  a  certain  place,  who  has 
bound  himself  by  agreement  not  to  do  so.  Beard' 
V.  Dennm,  6-200,  '65. 

18809.  Where  court  has  granted  an  injunc- 
tion when  adverse  party  was  entitled  to  notice,. 

5.  C.  will  presume  notice  was  given.  Vante 

V.  Woikman.  8  Blf.  306,  '46. 

18810.  Presnmptlon.  The  C.  P.  C.  rendered 
a  decree  granting  a  divorce,  and  decreeing  that 
plaintiff' was  owner  of  certain  notes  and  a  mort- 
gage which  had  been  made  to  wife,  and  requir- 
ing latter  to  surrender  such  notes  to  plaintiff; 
injoining payor  from  paying  said  notes  to  wife,, 
or  her  assigns,  and  that  he  pay  them  to  plaintiff. 
Held;  C.  P.  C.  had  jurisdiction,  and,  record  not 
showing  to  contrary,  notice  would  be  presumed. 
Ayen  v.  Hut/tvian,  66-291,  '79. 

18811.  Court  had  power  in  a  divorce  pro- 
ceeding to  grant  an  injunction  to  restrain  con- 
veyance of  land,  though  land  lay  in  another 
county,  but  should  not  be  granted  when  not 
prayed.    Bmtrhe  v.  .fiowie,  8-427.  '56. 

18812.  C.  C.  has  Jurisdiction  of  action  to 

injoin  a  sale  on  execution  of  C.  P.  court  upon 
ground  that  property  about  to  be  sold  was  not 

Sroperty  of  execution-defendant.  Iktm  v.  Oark,. 
tt-424,  '66. 
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IftBlSr  BrOACb  of.  There  !h  but  one  condL- 
tioD  to  B.n  undertalcinK  given  by  plaiDtlffiii  an 

IdjUnctioD  proc<?EMlinj^,  iind  fo[  breftcll  of  Thioti 
■bondamun  wciiild  ]m  liable,  which  u,  that  in- 

]iiTiclji)iL  slioiilrl  lie wrimg'i'u].    Bwfmv.  DiH,  5M- 

273,/::. 

l^Slid  hi  ;in  nrMlou  on  auch  bond,  but  the 
Ailt'  ltrf:Li'li  i-  , '^.-^ji^EKiljIi-,  wllEi!3i,.ftj^|ife  l^lea  in- 
junt:liLiii  wj^  w m >n;;l'u I.  M. 

If  addltmnul  breaches  htv  Hnigned, 
the  proper  remedy  is  not  hy  demurrer,  but  by 
motion  to  Htrike  uu|.  Id. 

ISHltt.  Complaint  In  u  letloii  on  u  In- 
jDUettOa-boiid,  fikd  in  a  proccedioR  to  injoin 
perfamiunoe  of  a  contruct,  must  aver  llie  facts, 
showirp-  Ji-'jj;-iULy  and  vulitlitv  i)[  iMritract,  in 
urdiTliJ  stiuw  Lli.it  ill) jin  ltiiii  Was  imt  rijililfiiMy 
-obULiiiid.  If  qutiitiun  vi  validity  uf  cuutraJt 
liad  been  judidallT  determined  ia  injunetioD 
Buit,  it  ma^  be  cDiicluBive  upon  trial  in  an  action 
on  hood*   Macif  V.  HKkombK,  19-135,  '62. 

18817.  An  executjoo-cr«ditor  of  an  fndl- 
Tldaal  member  of  a  poHnprshlp*  baring 
«BUsed  properly  oi  finrtnervliip  to  be  Icvic*d  on 
by  an  officer.  In  Hiitiii'fji'  litH  cldiin,  wns,  together 
witii  siiL-h  officer,  injoined  ity  »noLlicT  [jiirtut-r 
trotn  making  saie  until  parlnerahip  dbhia  hud 
been  paid.  Sucb.  prapeiij  wat>  oraered  to  be 
delirmd  .to  a  receiver  appmnted  bjr  court  to 
JMtUfrparbi«EaIi^  ^ftlnb.  Sooh.  cuedJIar-atDDe 
appealed  to  B.  C.,  and  iDjDDctiiHt  lui-fii  re- 
versed. Tlie  injunction  aa  to  officer  waa  not 
•citafiRed,  nor  Was  order  appointing  receiver  No 
conipliiiint  W£i.s  nkade  u;)|i<>iiitiiu>nt  of  recfivor. 
■Sucb  t'redjlor  wiis  jl  pai  ly  in  |ir(ii  t v'l  iiijr--  in 
whicb  receiver  was  uti^joiiitcii.  ISihiIvi-j-  >iitd 
jproperly  and  reported  a  >n--iri  i<  <]s  H.>f  ]>l'ii- 
0eMi-   Such  creditor  iuBtitatod  mh  ou 

injunction  as  to  officer  nor  api^toiiiLRient  ot 
ceiTer,  and  siicli  creditor  contmii?*!  n  piirty  to 
^UpIi  iiL-tloU,  ri>:>llllii)<;  ill  Ha1i'  rM]i:l  ili-^lrlliiilion 
of  priiccwK-r  jMiliripisTil  ;i|>]"'iiniiL^'  ri->'<-iVi.-r,  re- 
pdrts  of  rweivLT  :iiid  ipnltTM  nf  L'uiirt  L-oiiliruiin^ 
-juch  reports,  are  clefirlv  cDiiiT^tetit  evidoTice 
agalmt  creditorf  IhnrlUm  v.  Uat-ds/,  57-ay3^  '77- 

JL8818.  U  utlon  om  nm  jbnSwtloft  ^iil, 

itt&^  Whicti  gaet  to  the  tSMllkvF  ItAtlim  for 
injunctioEi,  in  prefliimed  to  ht/n  been  uused 
upon  in  micli  action,  and  can  not  be  cowjaered. 

SijH-  V.  }lAii'h».  as -4, 

Issill.  Ail^wt■r  in  siich  iiction,  letid&g  Hp 
GiiL'li  ui^Ltti-]' I  luly,  is  liad, 

IS^^'JIL  IIlII  111  I  liiiiici'Tv,  fnir  di^LH>very,  in  aid 
of  defeniK-  til  ;iti  auliirii  at  law,  prayed  n  stay  of 
|jroo^B4ine>*  '>t  law,  iLll  CbcdiMorery  should  be 
made.  Ifrld  ;  pra y«>r  koiiH  npt  be  granted,  ex- 
^ppl  ni!  rui^iHlioii  iif  [i  blind  b^hiy.SffBft IjCCord- 
inn  In  ^lLltn^^■.  I  \i.  S.  'iil,  p.  wS:)  '  Levion  v. 
Mwh'wi.  H  P.lf.  -.(U.  '47. 

1HS:2I.  \V^Jl■rL■  jii.l^niji-ii!  :ir;riirist  H-  if- 
joine<;j,  itnd  injinu  tiuii  wtii<  :ilU>rw:LL'd  ili^snh  t-<i, 
acul  £1  fnT\  fiirin*  is.4iRil  iin  thf  jiii]|.'iiuMit,  wliicb 
wud  returned  ''levied  on  the  reu]  e»lutt-  of  B, 
whirli  remainq  iiTuold  for  want  of  burem. 
Htld;  action  would  not  lie  on  Injunction  bond. 

^fc^^l^'>Ktl  V.  rA.-Fc,  I  fiir_  -^h^,  '23. 

1MS^2.  IVMiiplnliit,  ill  suit  ou  an  Iitjnne- 
tioii  iKtiid.  ^tii-it^d  tbat  plaintitr  had  bct-n  re- 
fitraiiLi'il  fmrr)  luiiL^ik-Ling  work  under  a  L-on' 
Iract  with  count/  commiflBionen,  for  improvfr- 


dinolred.  Meid,  oa  deraarfer,  qucMioa  <tf 
BuUuiritT  of  commisuooen  lo  make  such  con- 
tkactt  not  nrise;  becaase,  first,  it  ranKt  be 
prciauedl  to  bare  been  passed  upon  in  injuatv 
tirin  iiuit;  second,  it  n'lt  being  averred  thatancli 
c'Liiiritv  aest  wa»  an  incorporated  towo^  court 
('■■iilil  not  juilicL.illy  kiinw  tluil  it  wis;  and, 
OortsH  II 11".  iitly,  qliOMtiiir  nl  ui  luW  n  IriJstt'i^ 

la  ai&kc  mch  iniunjveicL'aLi  cuuld  not  ariae. 

ISSaa.  Complaint  alleged  that  tlu>  defeckd- 
ant  had  pmctuvd  »a  injeactiop  restniuiiv  ^um 
"from  pareutitff  fail  emplopaent^  »  eteric 

and  s;iK'>rinn  In  a  rertniri  drug  atore.  The eri- 
di'iK'i'  '-Siibwt.'d  iin  injuiictiun  by  dc'fetlidant  VS' 
<trai[ilii>{  ikiin  "  from  st-iliiijr,  rcmovin;^  oroclier* 
wi^f  [lls|iH.^liii;;  nf,  or  in  any  »  iiy  iiifn nihfring,  a 
certain  btuf:k  ol'  drugiL,  cuiituintd  in''  the  ston 
where  plainttd* worked,  "or  from exercisini^aiiv 
authority,  control,  or  power  of  difipottition  whsi- 
ever,"  orerBanw.   Eetif  H  varuiHtt.  Omr. 

mt*.  Bond.  Bill  to  Injoin  sheriS'  from 
levying  upon  and  selling  cettam  land  because  it 
was  nrti  property  of  judgmeiil-dcfL-nd:Lnt.  but 
tliitt '.'I  thi rd  perBons-  Hrid;'  ih-nnEty  :inil;  lon- 
ditinn  iif  butia  were  to  be  regulated  bv  set-.  L33, 
ch.  46,  H.  8.  '43.  Bank  v-  ifaeg,  4->J«S,'51. 

Ih82:4<  In  suit  upon  aa  injunctioo  bond,  tm- 
Bwer  denied  that  such  bond  waa  aj^rowd  Ij 
Court ;  record  ahowed  that  injunction  bad  been 
ordered.  Heldy  while  it  is  proper  that  approfal 
^DUldt  In  such  caae,  be  indorsed  on  bwid,  fart 
tliat  injfiiiction  hiid  lnwn  nrdored  was  conclu- 
^ivi.'  L'vi  li-rK'c  lli:it  lioiiJ  wiis  iipproved  bv  court; 
tlu-refore,  answer  b:id.  (Jryffin  V.  Wailaee,  ft6-lll^ 
■71). 

It  IB  not  material^  even  that  nameof 
imrata^fjHntld  appear  in  body  of  bond.  H. 

IwST*  In  an  aeUoa  on  injunction  bond, 
complaint  need  not  ahow  ground  upon  which 
injuncdon  wai  srantedi  SklMcient  to  aver  that 
a  suit  was  pau^g.iv  fur^m  OonrL  injuiiaUaB 
RHinled,  and  .  JmV$I^ 

08-70.  "79. 

ISNIfS.  Need  not  speciOcalljana-thatawni 
was  ifsucd  and  served  upoD  plaintiK  It  waa 
sufficient  to  aTer  that,  oy  raetraining  onkr, 

plnintilfwas  prohibited,  etc.  Id. 

lHK2ft.  roiimtrurtlon.  pebt  br  B  against  A, 

on  iniunctiun-homil,  ennditionea  as  follows: 
\VbereaS|  A  liiis  obtiiirKHl  itn  injunction  upon 
B's  ferry  until  cmirt  fhnfH-'.'ry  tinier-  otter- 
wise,  and  lias  aiied  iit  law  ti>  try  B's  right  there- 
to ;  now,  if  A  inclvmnify  P  from  nil  damage^  in 
consequence  of  injunctian,  should  ri^bt  to  ferry 
be  tttablitihed  in  B,  than  bood  to  be  wvai* 
that  B's  right  to  ferry  luid'  irat  bccwTeBbiUi^Mt 
etc.,  and  tnal  grant  to  iiiin  nf  ferry  wa» env 
neou9.  field;  plen  no  liu  r,  wunU  In  c-onditiooof 
111. ml,  njliilivc  to  otiiblifliiiK-nt  of  Ii  f  right  to 
iVrrv,  bein^  re(ni|jii;iiu  1"  clinic'  of  indcDinilr 
;brni  voiil-  fT'li' ;  tbiisc  rL'ii1l>;rianl  words  being 
luin'  MiTpliif^jiKV,  insitniiiitiitwas  a  gootl  injuue- 
tion  liond  under  statute.  Injunctioa  boail 
ahwiMiMwndtJibeiKl  eooatFUfition;  iniBoUoa 
wKb  'Aidti 'Ihsy  *«*  eftdited  can  fiot  be  ■» 
taken,  IIS  thev  ai*  prencribed  by  Btatnte  ax- a 
particular  object.  &«"<iv,  fijjwjn,  iKf.SOT,^ 
lfiS:M>.  *  'ill II plaint  fimnidi-il  oil  inpinction 
bond  liiiC  I'uiitaiii  co]iy  "[  ppx^vdinj^^  Jin'J 
judgmenL     Win^iji'  v.  QeitdniAinjr,  S4-U!J^ 
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1S881.  An  iqjiiiictlon  bond  was  entitled, 
"'State  of  Indiana,  Clinton  county,  A  t.  B." 
Held;  Dot  void  fur  failure  to  state  the  court. 
Windahip  v.  Cleadeiming,  21-439.  '65. 

18882.  An  administrator  is  reqalred  to 

fire  bond  to  injoia  a  judgment  at  law  against 
is  intestate.    Od>om  v.  EUis,  1-453,  '49. 
18888.  Valldltr.  The  obligor  is  not  estopped 
to  deny  the  jurisdiction  of  judge  over  subject 
matter.    If  order  was  void,  undertaking  had  no 
validitv.    Jtakina  v.  Parkhill,  25-473,  '«5. 

18834.  Damages.  In  an  action  upon  an  in- 
junction bond,  ^iven  to  procure  an  order  re- 
straining plaintiff  from  cutting  timber  upon  a 
tract  of  laDd,defendant  offered  to  prove,  in  mit- 
igation of  damages,  that  at  time  of  suing  out  in- 
junction land  and  timber  belonged  to  another 
fwrson,  and  that  plaintiff  had  no  riglit  to  cut 
timber.   i/eW/  evidence  admissible.  Id. 

18885.  In  suit  upon  an  lijnnetlon  bond, 
where  it  appears  that  injunction  was  obtainea 
without  cause,  obligee  is  entitled  to  full  com- 
penaaUon.    Qriffin  v.  WaUatx,  66-410, 

188S6.  Damages.  AttoraeT's  fees.  Oblig- 
ors in  bond  or  undertaking,  on  which  an  in- 
junction was  granted,  are  liable  in  an  action  on 
such  bond  for  attorney's  fees  paid  out  by  oppo- 
site parties  as  damages.  Beeson  v.  Beeaon,  59- 
97,  '77 :  Eaupman  v.  City  BxtnmUe,  44-392,  '73. 

18887.  Breach.  Bamageg.  A  having  the 
right  to  the  posBesslon  of  certain  real  estate, 
under  a  purchase  hy  Utlebond,  was  injoined  at 
suit  of  B,  from  exercbing  that  right,  and  from 
-altering  upon  land.  Held;  in  a  suit  upon  bond, 
A  was  entitled  to  recover  for  any  injury  to  pos- 
session, or  to  land  itself.  Winth^  v.  OCenoen- 
niag,  24-439,  '65. 

18838.  A  person  in  possession,  under  a  parol 
license,  may  maintain  an  action  on  the  case 
against  obstructing  bis  such  rights.  Que  v. 
Weber,  2-108,  '50. 

18839.  An  injunction  having  been  granted 
to  continue  until  determination  of  a  case  in  S. 
C,  latter  case  was  subseqiiently  dismissed,  but 
appeal  was  afterward  "reinstated,"  and  casede- 
cided  upon  its  merits.  Held;  dismissal  of  case 
in  8.  C,  having  been  set  aside  and  case  rein- 
stated, injunction  was  continued  in  force,  and, 
in  an  action  upon  bond,  damages  accruing  after 
dismissal  could  be  recovered.  WiaAip  t.  Clm- 
■duaiing,  aupra. 

XI.  Record. 

18840.  Suit  to  recover  for  use  and  occupation 
of  land.  Defendant  tiled  an  affidavit  in  nature 
of  a  complaint  for  an  injunction,  praying  that 
suit  might  be  injoined  until  determination  of 
another  suit  involving  title  to  land.  HM;  it 
would  seem  that  proceeillngs  on  application  for 
an  injunction  did  not  consUtute  any  Mrt  of 
record  of  suit  for  use  and  occupation.  CbcAmn 
T.  ifedd,  ltt-476,  '61. 

18841.  AlHdaTlts  read  npon  hearing  of  ap- 
plication for  temporary  injunction,  to  become 
part  of  record,  must  be  by  bill  of  ex.  Carter  v. 
Carver,  44-265,  '73 ;  TumbvU  v.  EUw,  85-422,  '71. 

18842.  On  the  calling  of  a  suit  at  la^,  de- 
fendant Sled  a  bill  on  chancery  side  for  an  in- 
junction, which  was  refused.  Hdd;  chancery 
proceedings  were  no  part  of  record  of  common 
law  suit  Beqaette  r.  taudU,  5  Bit  443,  '40. 


XII.  AppeaL 

18848.  Appeal.  An  order  of  injunction 
granted  by  judge  of  C.  C.  in  vacation,  is  an  in- 
terlocutory order  of  the  C.  C,  within  meaning 
of  sec.  70,  ch.  37,  R.  8.  '43.  By  virtue  of  said 
section,  appeal  lies  from  such  order  to  S.  CL  M. 
a  R  Cb.  V.  N.  I,  R.  Co.,  8-239,  '51.  (».  B.  S.  '81, 
646.) 

18844.  Appeal  from  an  order  of  the  court 
refusing  a  perpetual  injunction  will  be  dfS' 
missed,  when  tne  act  sought  to  be  injoined  had 
already  been  done,  pending  the  appeal^  and  the 
S.  C.  had  refused  a  temporary  restraining  order 
to  prevent  the  act  pending  the  appeal,  as  no  le- 
gal benefit  could  be  secured  to  either  party  b^  a 
decision  of  the  question  whethersuch  injunction 
should  have  been  granted.  Wcdlaee  v.  City  of 
/TKTpo/M,  40-287,  '72. 

18845.  A  refusal  •to  ^r&ut  a  temporaipr  in- 
junction in  a  cause  during  its  progress,  is  not 
such  an  interlocutorv  order  from  which  an  ap- 
^al  may  be  taken  to  a  a   OgUv.  JM,  65-130, 

18846.  Appeal  from  an  order  granting  an  in- 
junction must,  under  statute  of  '43,  be  taken 
when  the  order  is  granted.  M.  C.  R.  Co.  v.  N.  I. 
B.Co.,  8-239, '51. 

18847.  Diggolutlon.  When  no  exception  is 
taken  to  order  of  court  in  dissolving  an  injunc- 
tion, nor  to  action  of  court  in  sustaining  motion 
to  dissolve,  no  question  Is  raised  upon  such  or- 
der on  appeal  to  S.  C.  -^igle  v.  Boomer,  58-465, 
•77  ;  Newaa  v.  OaUing,  7-147,  '55. 

18848.  Otherwise  an  appeal  will  lie.  r. 
The  Patnol,  etc.,  Co.,  64-479,  '76;  BTonenberg  t. 
Bd,  Corn's  Madiwm  Cb.,  41-502,73 ;  Flagg  t.  Soon, 
16-432,  '61. 

18849.  Appeal  will  not  lie  from  action  of 
court  or  judge  in  granting  a  temporary  restrain- 
ing^ order.   ad:C.R.(S.v.  Huncheony  16-436, 

18850.  Nor  from  an  order  disBolTing  such 
order.  Pteaaantt  t.  Vevau  &  MoatdiaA  T,  Co.,  42- 
391,  '73. 

18861.  Where  defendant,  against  whom  a 
restraining  order  was  issued,  appealed  from 
such  order  and  filed  a  bond  accoraing  to  law, 
order  is  not  dissolved.  Order  remains  in  force 
and  appellant  can  not  legally  do  act  forbidden. 
Order  remains  in  C  C  SiaU  v.  Ovae,  41-356, 
'72. 

18862.  Erldenee  on  appeal.  When  a  mo- 
tion to  dissolve  an  injunction  was  determined 
on  affidavits  S.  C.  will  look  through  proof,  con- 
sider  all  proper  and  disregard  improper  evi- 
dence.   RuyU  V.  /.  P.  &  C.  R.  Co.,  82f-259,  '69. 

18858.  Appeal  may  be  taken  from  an  order 
dissolving  a  temporary  injunction,  but  whatever 
may  be  judginent  on  appeal,  action  itself  is  not 
thereby  terminated.  Action  may  continue  to 
final  trial  or  hearing  and  again  appealed  from 
final  judgment.  Plaintiff  may  be  entitled  to  a 
perpetual  injunction  on  final  hearing  and  it  is 
error  to  dismiss  on  motion  such  action  for  reason 
that  it  had  been  heretofore  finally  disposed  of  in 
S.  C.  on  appeal.  Bayle  v.  /.  P.  &  C.  R.  Co.,  40- 
347,  '72. 

1 8854,  Writs  of  error,  by  R.  S.  '43,  lie  only 
to  final  judgments  and  decrees.  Bradley  v.  Btarss: 
4-186,  '53. 

18865.  Only  mode  of  brining  before  S.  C 
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order  or  decree  of  an  inferior  court  grantiog  or 
dissolving  an  injunction  is,  by  the  ft.  S.  '43,  by 
appeal.    Id.    Cain  v.  Foote,  8  BIf.  454,  '47. 

XIII.  Trial  by  Jory;  Costo. 

18856.  Upon  an  application  for  a  restrain- 
ing onler,  or  temporary  injunction,  no  iunr 
trial  is  contemplated.  Hopkiiu  T.  O.  K,  as  C 
Turn.  Co.,  4ti-187,  'Ti. 

18857.  A  trial  by  jury  may  be  had,  if  not 
waived,  in  a  trial  for  a  jwrpetual  injunction, 
when  issues  of  fact  are  joined.  Id. 

18H58.  Party  to  action  to  injoin  sale  of  land 
on  execution,  is  entitled  to  jury  trial.  Edwards 
V.  Amilrmle,  70-32-'),  '8U. 

I9H59.  Plaintiff,  obtaining  a  judgment  for 
an  injunction  and  damages,  is  entitled  tO  a 
Judgment  Tor  all  coste.  though  damages  are 
leas  than  five  dollars,  iww&iaa  T.  Bbauceaahtp, 
60-160,  '75. 


II9N-KEEPERS. 

18860.  Liability.  Defendant,  who  was  an 
inn-keeper,  had  taken  the  plaintiff's  horse  to 
keep  a  few  days.  Plaintiff  rode  out  the  horse 
one  evening,  and,  on  returning,  tied  him  in  the 
stall  where  he  had  been  previously  kept.  The 
next  morning  the  horse  was  foand  dead  in  the 
same  stall,  with  his  head  fast  in  the  trough, 
made  of  a  hollow  birch  log,  having  a  bulge 
in  the  middle,  which  rendered  that  part  of 
the  trough  wider  than  it  was  at  the  top.  The 
horse  had  got  hh  head  fast  in  the  trough,  by 
the  jaws,  and,  an  the  witnessets  supposed,  had 
killed  himself  in  the  attempt  to  araw  it  out. 
Held;  plaintiff  was  not  entitled  to  recover.  It 
was  not  shown  that  he  was  a  guest.  Sfncbtm  t. 
Howard,  8  BIf.  535,  '47. 

18861a  Inn-keepers  as  well  as  common  car- 
riers are  regarded  as  insurers  of  the  goods  of 
their  guests,  white  in  their  keeping,  and  are 
bound  to  make  restitution  for  any  injury  or  loss 
not  occasioned  by  the  net  of  God,  the  common 
enemy,  or  by  the  negligence  or  fault  of  the 
guest.  Id. 

18863.  This  liability  is  only  where  the  rela- 
tionship of  inn-keeper  and  guest  exists,  the  mere 
custody  of  property  belonging  either  to  a  resi- 
dent of  the  same  town  or  vicinity  in  which  the 
inn  Ik  situated  or  to  one  who  may  not  be  such 
resident,  is  not  sufficient  of  iUicIf  to  create  b^ 
implication  of  law  the  entire  contract  which  is 
held  to  subsist  between  an  inn-keeper  and  guest. 
Id. 

18868*  Erldence*  Action  against  an  inn- 
keeper on  his  common  law  liability  as  an  inn- 
keeper. Held,'  evidence  in  chief  of  any  con- 
tract between  the  plaintiff  and  defendant  which 
increased  or  KCt  forth  liabilities  of  defendant, 
other  than  tliose  created  by  the  common  law, 
was  not  admiBsible.  Baker  v.  Dexsauer,  4:^2S, 
'74. 

18864.  An  inn-keeper  is  prima  facie  liable 
for  loss  of  the  goods  of  his  guest,  yet  he  may 
'exonerate  himself  by  showing  that  the  lofis  hap- 

Eened  without  any  fault  on  his  part,  and  that 
e  exercised  the  strictest  care  and  diligence.  Id. 
Lairdy.  Eiehald,  10-212,  '58.  Cf.  mi  v.  Owen, 
5  BIf.  323,  '40;  Thiehtm  T.  Hawatdy  8  BIf.  535, 
*47. 

18865.  Am  tmi-keeper  ts  reepoiuible  to  a 


guest  for  the  value  of  a  watch  litolen  by  his  ser- 
vant, though  the  guest  was  gnlllr  of  wmt 
carelessness.  HwUingUm  v.  Drake,  34-347,  '65. 

Inquest.   See  Coroner ;  Insanity. 


IN8ANIXY  AND  UN80ITND 
MIND. 

18866.  Parties  to  actions.  An  insane  per- 
son can  only  properly  appear  as  defendant  by 

Saardian  or  committee.  Yaiml  t.  Tvmpttngk, 
8-46,  '70. 

18867.  It  ia  error  to  permit  a  wife  to  appear, 
and  defend  for,  her  insane  husband,  but  11  the 
plaintiff  sue  a  wife  and  her  insane  husband,  and 
make  no  eflort  to  have  a  committee  or  guard- 
ian appointed  to  appear  for  him ;  and  the  wife 
appear  and  answer  for  him,  without  objectioa 
to  ner  such  assumed  right,  and  the  plaintiff  vol- 
untariljr  go  to  trial  on  the  issnes  so  formed, 
tl.e  plaintiff,  by  a  motion  in  arrest,  can  not  avail 
himself  of  the  error.  Id. 

18868.  In  an  action  in  attachment  agalut 
hnsband  and  wife,  the  wife  being  insane  and 
over  twenty-one  years  of  age,  a  personal  appear> 
ance  by  the  husband,  and  by  wile,  with  her  hus- 
band, and  also  b^v  her  guardian,  is  sufficient^ 
and  publication  is  not  necessary.  Sgmmu  v. 
Major,  21-443,  '63. 

18b69*  a  general  guardian  of  an  insaneper* 
son  is  his  committee,  under  our  statutes,  and  tbe- 
proper  person  to  appear  for  him,  without  any 
special  order  of  court.  Id. 

18870.  Practicing  physicians  who  have  read 
works  and  attended  lectures  on  medical  juri»- 
prudence,  are  competent  to  testify  as  experts 
on  insanity.    Davi*     State,  84-496,  '71. 

18871.  One  under  guardianship  can  not,  un- 
der R.  8.,  '52,  have  fact  of  his  restorattoa  W 
sound  mind  tried  and  determined,  upon  his  per- 
sonal application.  GUlespie  v.  Thompfm,  7-353, 
'00. 

18872.  8uit  will  not  lie  in  favor  of  board  of 
county  cumniisMioners,  against  husband  of  insane 
wife,  upon  his  promise  to  pay  for  her  board,  at- 
tendance and  lodnng  in  county  asylum  for  the 
poor.  Bd.  Com't  StMt  Co,  v.  Oami^,  •1-41 6,  ^h. 

18878.  Adefleni^tofansonndmindsbonld 
answer  by  a  committee.  Aldridge  v.  JHimtowgy, 
9-302,  '57. 

18874.  An  Insane  person  can  not  sue  by  a 

solicitor.    JeUy  v.  miott,  1-119,  '48. 

18875.  A  gnardlan  appointed  by  the  probate 
court,  on  account  of  the  infancy  of  his  ward, can 
not,  after  arrival  of  ward  at  full  age,  continue, 
under  such  appointment,  to  act  as  guardian,  }ff 
reason  of  the  insanity  of  such  ward.  Cboa  v. 
Cooic,  6-268,  '55. 

18876.  Notice  of  Inqnegt.  Notice  to  one  al- 
leged to  be  insane,  of  inquest,  is  not  required  by 
statute  authorizing  such  proceeding;  and  the 
court,  if  satisfied  that  sucn  person  can  not  be 
produced  without  injury  to  his  health,  may  dis- 
pense with  his  personal  appearance.  Hwttt  r. 
Hidt»,  62-214,  '78. 

18877.  Inquest.  Appeal  lies  to  S.  C  hon 
proceedings  to  declare  a  person  insane  or  of  on- 
sound  mind.  Tbe  person  so  declared  may  vf- 
peal  in  person.    Otmeo  v.  Besaoai,  63-524,  78. 

18878*  A  person  is  not  declared  insane  or  of 
unsound  mind  so  long  as  the  proceedings  iat&- 
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4uted  for  the  purpose  of  haviiie  so  declared  are 
pending  and  undisposed  of.  Jd. 

18870.  Guardian  of  insane  person  may  be 
required  to  payattornej  employed  by  children : 
of  Buch  insane  person  at  inquest.  BtmmUe  v. 
Swiizer,  4fr-221,  '74. 

18880.  On  trial  of  an  iBformatlon  for  lu- 
nacy, the  court  may,  of  its  own  motion,  order 
examination  of  the  alleged  lunalic,  before  the 
jury;  and  ordinarily  may  make  i^uch  order  on 
motion  of  persons  interested.  Hnt  it  is  no  abuse 
of  discretion  to  refuse  such  application  made 
by  the  person  bringing  the  information,  where 
it  does  not  appear  that  any  of  the  triers  of  the 
question  desired  bucIi  examination.  Jones  T. 
VanOundy,  l«-490,  '01. 

18881.  Soondness  of  mind  Instruction  as 
follows:  In  legal  contemplation,  one  who  has 
sufficient  mind  to  know  and  understand  the  busi- 
ness in  which  he  is  engaged  ;  one  who  has  suffi- 
cient mental  capacity  to  enable  liim  to  know 
and  understand  the  extent  of  his  estate;  the 
persons  who  would  naturally  be  supi>osed  to  be 
the  objects  of  his  bounty,  and  who  could  keep 
these  in  his  mind  longenough  to  form  a  rational 
judgment  in  relation  to  tnem,  la  a  person  of 
sound  mind.  Heldt  not  error.  Lowtkr  v.  Lim- 
dxT,  68-538,  '11. 

18882.  The  mind  may  be  sound  and  yet  the 
memory  mav  be  impaired.  Id. 

18888.  Estoppel.  A  executed  his  note,  and 
at  time  was  apparently  of  sound  mind,  and  not 
found  or  known  to  be  otherwise.  The  payees 
were  trustees  and  in  reliance  upon  said  promise 
of  A,  incurred  jnst  debts  and  obligations  in  ac- 
complishment of  their  trust  and  purpose  for 
which  note  was  given.  Held;  A  was  not  es- 
topped from  pleading  his  unsoundness  of  mind. 
Mim^man  v.  Gravens,  47-1,  '74.  Cf.  Harfnxon  v. 
Lemon,  3  Blf.  5],  '32. 

18884.  Purchase  of  necessities.  Where 
.goods  are  sold  to  persons  apparently  of  sound 
mind,  who  had  not  been  found  to  be  otherwise, 
or  known  by  seller  to  be  otherwise,  and  contract 
is  fair  and  bona  fide,  and  purchaser  had  benefit  of 
goods,  whereby  parties  can  not  be  placed  tn  tialu 
ijuo,  the  7ion  compo»  purchaser,  or  his  representa- 
tive, is  liable.    Wilder  v.  Weaklev,  84-181,  70. 

18885.  A  deed  may  be  avoided,  either  at  law 
or  equity,  if,  at  the  time  of  its  execution,  the 
obligor  waa  so  destitute  of  understanding  as  not 
to  know  what  he  was  doing,  whether  the  inca- 
pacity be  occasioned  by  idiocy,  lunacy ,'or  drunk- 
enness. Uarbifon  v.  Lemon,  3  Blf.  51,  '32 ;  Jen- 
lerg  V.  Hmmrd,  6  Blf.  ^40.  '42  ;  Cumminrjit  v.  Henry, 
lO-inO,  '58;  Kfingkopfv.  Rogge,  87-207,  '71. 

18886.  Mental  incompetency  intentionally 
and  knowingly  to  perform  an  act,  though  pro- 
duced by  a  conrse  of  Intemperance,  exempts  the 
actor  in  contracts  and  in  crimes.  GoteT.  Men- 
iUh,  7-440,  '56. 

18887.  When  a  person  to  a  contract  is  vol- 
untarilv  intoxicated,  and  only  so  that  he  does 
not  understand  his  business,  he  can  not  avoid 
the  contract,  when  no  advantage  was  taken  of 
him.    Henry  v.  Hilenour,  81-136,  '69. 

1S888.  Insanity,  result  of  Intoxication. 
Temporary  mental  incapacity  produced  by  vol- 
untary intoxication  is  no  defense  to  a  prosecu- 
tion for  a  crime,  while  so  Intoxicated  and  inca- 
pable.  Fuherv.  Staie,ni-A3b,'79. 

18889.  Where  the  habit  of  intoxication 
though  voluntary,  has  been  long  continued,  and 
has  produced  disease^  which  has  perverted  or 
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destroyed  the  mental  faculties  of  the  accused  so 
that  he  was  incapable  at  the  time  of  the  act  on 
account  of  the  cisease,  of  acting  from  motive 
or  distinguishing  right  from  wrong  when  sober, 
in  short,  insane,  he  will  not  be  held  account- 
able for  the  act  charged  as  a  crime,  committed 
while  in  such  a  condition.  Id. 

lN8i)0.  A  deed  can  not  be  avoided  on  the 
ground  of  mental  incapacity  in  the  grantor, 
produced  by  intemperance,  unless  it  appear  that 
at  the  time  he  executed  the  deed  he  was  incom- 

retent  to  perform  the  act.  Johntim  v.  HoekvxlL 
2-76,  '59. 

18801.  A  person  allegrlng  nnsonndness  of 
mind  at  a  particular  time,  must  establish,  by 
the  preponderance  of  evidence,  that  he  was  not 
of  sound  mind  at  the  given  time;  but  when  it 
appears  that  a  person  was,  at  a  given  time,  of 
unsound  mind,  unless  the  unsoundness  was  oc- 
casioned by  some  temporary  or  transient  cause, 
the  legal  presumption  arises,  that  that  state  of 
mind  continues,  until  the  contrary  is  made  to 
appear,  by  evidence;  but  if,  notwithstanding 
such  unsoundness,  the  prason  has  sufficient  dis- 
posing memory,  as  if  the  unsoundness  consisted 
of  monomania,  not  impairing  his  capacity  to 
acquire  or  dispose  of  property,  then  it  devolved 
upon  the  party  interested  to  sustain  his  acts  in 
the  particular  case,  to  show  that  fact  by  evi- 
dence.   Crouae  v.  IMman,  10-30,  '62. 

18802.  Where  the  unsoundness  of  the  testator, 
at  or  near  the  time  in  question  had  been  estab- 
lished, the  burden  of  proving  soundness,  or  a 
tucid  interval,  when  he  executed  the  will.  Is 
upon  the  party  seeking  to  sustain  the  will ;  also, 
the  burden  of  proving  a  sufficient  deposing 
memory.  AeniwwtAyv.  WiUiarM,  6-376,  '64. 

18898.  Presnmption.  A  complaint  was  by 
and  in  name  of  A,  on  April  16,  '77.  It  was  not 
alleged  that  he,  at  that  time,  was  a  person  of 
unsound  mind.  H^  ;  it  will  be  presumed  that 
he  had  not  been  found  and  declared,  by  legal 
proceedings,  to  be  a  person  of  unsound  mind, 
and  had  not  been  placed  under  guardianship, 
at  that  time.  Hardmbnok  t.  SAengooc^  72-403, 
'80, 

18894.  Afterward,  June  6,- '77,  he  appeared 
by  his  attorney,  and  had  two  of  defendants  de- 
faulted. Held;  it  will  be  presumed  above  facts 
still  existed.  Id. 

1880&.  June  12, '77,  the  said  complaint  br 
A  was  amended  "  by  inserting  the  name  of 
guardian  of  said  A,  a  person  of  unsound  mind, 
as  plaintiff."  This  was  the  only  amendment 
Held;  not  sufficient  to  show  with  sufficient  cer- 
tainty that  A  was  found  to  be  a  person  of  un- 
sound mind  and  under  guardianship,  at  least 
until  after  June  5,  '77.  Id. 

18896.  Evidence*  A  witness,  acquainted 
with  plaintiff,  testified:  "  I  think  her  mind  was 
rather  weak  at  the  time  of  making  the  contract, 
but-was  improving.  I  did  not  think  her  mind 
was  sufficient  for  me  to  contract  with  her." 
Held;  this  did  not  prove  nn  unsound  mind. 
Darnell  V.  Rcmlnnd,  80-342,  '68. 

18897.  Intoxication.  Where  the  defendant's 
mind  is  so  far  destroyed  by  a  long-continued 
habit  of  drunkenness  as  to  render  him  mentally 
incompetent  intentionally  and  knowingly  to 
commit  the  larceny,  he  should  be  acquitted,  al- 
tliough  he  was  intoxicated  at  the  time  he  took 
the  propertv.   BaiUy  t.  State,  26-422,  '66. 

18898.  Proof.  Opinions  of  non-ezpert  vit* 
nesses,  as  to  a  man's  unsoundness  of  mind,  are 
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competent  evidence,  having  stated  the  grounds 
of  tlieir  opinions.   State  v.  ycwlin,  69-108,  '79. 

lS8t)9.  Frenzy  arising  solely  from  anger  or 
jealousy  IB,  no  matter  how  furious,  not  insaD- 
ity.    Guetig  v.  Slate,  ««-l)4,  '79. 

18900.  ETidence  of.  Testimony  aa  to  the 
condition  of  the  roind  of  a  grantor,  suhsequent  to 
the  execution  of  the  deed,  songht  to  be  declared 
void  on  account  of  insanity,  is  admibsible,  as 
tending  to  show  his  condition  at  the  time  of  ex- 
ecution.  Nickel  V.  Thomas,  53-42,  '76. 

18901>  The  fact  that  a  man  believes  his  wife 
to  be  bewitched  does  not  show  him  to  be  incom- 
petent to  make  a  contract.  Jokneon  T.  Johnaon, 
10-387,  '58.  Not  Bufficient  to  make  it  clear 
that  a  jury  should  so  find.  Addingtmv.  Wilion, 
5-137,  '64. 

18902.  Where  one  is  impelled  by  an  insane 
impulse,  controlling  his  will  and  judgment,  to 
commit  au  unlawful  aet^  he  is  not  guilty  of 
crime ;  this  is  the  case  if  he  is  a  monomaniac  on 
any  subject,  if  the  insane  impulse  leads  to  the 
commission  of  the  act.  Steoma  v.  State,  Sl-485, 
'69. 

18908*  Reasonable  doubt  whether  defendant 
charged  with  murder  was  sane  when  he  com- 
mitted the  homicide,  is  snflScient  to  raise  a  rea- 
sonable doubt  whether  he  purposely  and  mali- 
ciously committed  the  crimes  Poit  t.  iSlate,  19- 
170,  '62- 

18904.  Reasonable  doubt*  Indictment  for 
mnrder.  Defense  ;  insanity  caused  by  epilepsy. 
Held;  error  to  instruct,  "If  the  jury  should 
find  from  the  evidence,  that  there  is  a  reasona- 
ble doubt  whether  the  defendant  has  been  sub- 
ject toattackfi  of  epileiwy,  and  if  this  fact  (if  so 
found)  has  been  supplemented  bv  testimony  of 
expert  witnesses,  estaolishea  to  the  satisfaction 
of  the  junr  (evidence  raising  a  reasonable  doubt 
being  sufficient),  that  epilepsy  is  a  disease  which 
tends  to  prodace  insanity,  this  evidmee  would  not 
be  mffident  to  raise  a  reaaomble  doubt  of  his  sanity 
at  the  time  of  the  alleged  commission  of  the 
homicide.  There  must  be  evidence  sufficient  to 
raise  a  reasonable  doubt  of  actual  insanity  at 
the  time  of  the  alleged  commission  of  the  of- 
fense." auetigy.8laU,99-27S,'78. 

18905.  Proof  of.  Suit  by  guardian  of  an  in- 
sane person  to  set  aside  a  deed  made  by  the 
ward,  on  the  ground  the  grantor  was  of  unsound 
mind  at  the  time  of  its  execution.  On  the  trial, 
the  court  instructed  the  junr  that  the  question 
of  the  ward's  unsoundness  of  mind  was  one  of 
fact,  for  their  determination,  and  that  they 
might  take  into  consideration  the  ward's  ap- 
pearance before  them.  The  deed  was  executed 
some  two  years  before  the  trial.  Held;  as  the 
evidence  is  not  in  the  record,  the  court  can  not 
say  but  that  such  comparative  mental  condition 
of  the  ward,  at  the  time  of  making  of  the  deed, 
and  at  the  time  of  trial,  may  have  been  shown, 
as  would  justify  the  instruction.  Held;  thoneh 
the  impression  made  by  the  appearance  of  the 
alleged  lunatic  upon  the  jury  may  have  been 
exceedingly  slight,  the  court  can  not  say  but 
that  it  should  liave  had  its  effect,  when  consid- 
ered in  connection  with  other  evidence.  KoUe 
V.  Ellis,  16-301, '61. 

18906.  Every  man  beings  presanied  to  be 
sane  until  contrary  appears,  the  rejection  of  ev- 
idence tending  to  prove  the  sanity  of  a  grantor 
in  a  deed,  where  no  evidence  has  been  introduc- 
ed to  prove  him  insane,  is  not  enor.  Dearmond 

Dearmmd,  12-465,  '69. 


18907.  Whet«  the  act  of  a  party  is  sought  to 
be  avoided  on  the  ground  of  mental  tmbecili^^ 
the  proof  of  the  fact  lies  upon  him  who  alleges 
it,  and  until  the  contrary  appears  sanEty  must 
be  presnmed.   Ackey  v.  l^phem,  8-411,  '56. 

189US,  After  proof  of  general  derangement, 
however,  the  baraen  of  proof  Is  eluuvM  to  the 
other  party,  who  must  snow  that  the  party  who 
did  the  act  was  sane  at  the  time  it  was  performed. 
Id. 

18909.  In  chancery,  an  averment  in  the  an- 
swer responsive  to  the  bill,  that  the  party  was 
sane  at  the  time  the  act  was  performed,  is  evi- 
dence of  that  fact,  against  which  proof  of  gen- 
eral derangement  will  not  avail.  Id. 

18910.  A  eonrejanee  may  be  arotded  by 
grantor,  either  at  law  or  in  equity,  if  at  time  of 
execution  he  was  so  destitute  of  understanding 
as  not  to  know  what  he  was  doing.  Harhimm  v. 
Lan<m,  3  Blf.  51,  '32.  Cf.  7-250;  17-139;  «- 
253.    (Modified,  Musgelman  v.  O-aixng,  47-1.) 

18911.  Mental  derangement  amounting  to 
insanity  in  any  form,  renders  one  iMConpe- 
tent  to  make  a  will,  under  ou  r  sutute.  l^en 
V.  Bggem,  57-461,  77.   Cf.  62-307. 

1^912.  Where  children  are  dlsliilierited 
by  a  will,  the  hardship  of  the  case  is  of  no 
weight  further  than  as  a  circumstance  tending, 
in  connection  with  other  eridence,  to  show  the 
insanity  or  other  mental  defect  of  testator.  Ad- 
dington  v.  WiUon,  5-137,  '54. 

18918.  Fleadlug  that  a  person  was  of  un- 
sound mind  at  a  certain  date  does  not  imply 
that  he  had  been  so-judiciouslydeclared  or  found, 
or  was  under  guardianship.  Hardenbrook  v.  Sur- 
tpood,  72^3,  '80. 

18914.  Complaint,  In  snlt  by  ^ardlui  of 
an  insane  |ier80D  in  guardian's  name,  should 
show  that  right  of  action  is  in  the  insane  per- 
son.  Beam  v.  ifantgomery,  46-544,  '74. 

18916.  Where  complaint  to  rerlew  judg- 
ment by  reason  of  Insanltjr  of  defendant,  was 
filed  five  years  and  three  months  after  rendi- 
tion of  judgment,  and  allied  that  defendant  did 
not  become  of  sound  mind  until  two  years  and 
eight  months  after  such  judgment  was  rendered. 

;  complaint  not  filed  in  time.  AkxoMivf. 
Dauakeriv,  69-388,  '79. 

18916.  Acts  of  a  person  of  unsound  mind, 
who  has  not  been  so  judicially  declared,  and 
who  is  not  under  guardianship,  are  ToldaUe 
and  not  void,  and  are  subject  to  ratification  or 
disaflirmance  after  removal  of  disabilitj.  Bar' 
denbrook  v.  Skenoood.  72-403,  '80. 

18817.  Complaint  in  an  action  on  a  gnard- 
ian's  bond,  alle^;ed  that  the  relator  was,  at 
times  of  the  actions  complained  of,  and  for  a 
long  time  prior  thereto^  a  person  of  weak  and 
unsound  mind.  Held;  it  will  be  presumed  that 
the  unsoundness  of  mind  continued  to  time  of 
the  action,  but  if  the  want  of  capacity  to  sue  ia 
the  relator  is  not  raised  by  demurrer  or  by  an- 
swer, the  question  is  waived  and  can  not  be- 
raised  in  S.  G    Wade  v.  Stale,  87-180,  71. 

18918.  Section  11,  2  e.  &  H.  575  [v.  R.  8. 
'81,  2554),  declaring  that  contracts  made  by  a 
person  of  unsound  mind  shall  be  void,  applies 
only  to  persons  found  to  be  non  compot  in  the  man- 
ner described  by  the  statute.  Wmer  r.  WeaU^ 
84-181,  70. 

18919.  That  a  person  has  been  so  found  wa 
compos  is  matter  of  defense,  the  plaintiff  need  not 
allege  contraty.  Id. 

18920.  Deed  of  a  person  of  unsound  mind,. 
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sr&ntee,  sach  deed  being  voidable  only,  and  not 
void.  Somen  t.  Pumpkrey,  24-231,  '65 ;  Oouie 
V.  Ifolman,  10-30, '62.  Cf.  65-310. 

18921.  Mere  weaknessofHindU  not  idiocy 
or  insanity,  nor  does  it  amount  to  unsoundness 
of  mind,  within  the  meaning  of  the  law,  and 
such  weakness  is  not  enough,  of  itself,  to  avoid 
a  deed.  Id. 

189Sla.  Fraad.  A  deed  procured  by  the 
fraud  of  the  grantee  is  not  void,  but  voidable 
only,  and  conveys  a  seisin,  which,  in  the  hands 
of  an  innocent  purchaser,  without  notice,  may 
become  a  good  title.  Id.  Somen  v.  Pumj^rey, 
bupra. 

18922.  Deed  of  a  rum  compos  mentia  may  be 
avoided  by  the  heirs  of  grantor,  though  the 
deed  is  in  bona  fide  purchaser  for  value.  Somen 
V.  Ru.mphreu.mara. 

18028.  void  eoHTefance*  Complaint  to  set 
aside  a  judicial  sale  of  land  on  an  execution 
against  a  replevin-bail,  for  reason  that  the  bail 
at  the  time  of  his  entering  himsel  f  as  such  was  a 
person  of  unsound  mind,  etc.,  is  bad  on  demui^ 
rer,  wlien  it  alleges  that  he  was  such  a  person 
at  the  lime  of  the  entry,  and  was  mo  found  nearly  two 
years  thereafter,  without  showing  his  condition 
ijUerim.  His  contract  was  not  void,  but  voidable, 
and  bvhis  ratification  during  such  time  could 
have  oecome  binding ;  court  will  not  presume 
the  disability  continued,  or,  if  discontinued,  that 
he  disaffirmed  his  contract  HardArook  v.  &tr- 
vood,  72-403,  '80. 

18924.  Deed  rold  for  reason  of.  Action  to 
declare  a  deed  void  for  reason  of  insanity  of  the 
grantor  and  to  quiet  title.  Instruction  as  fol- 
lows was  correct.  A  man  may  be  sane  upon 
all  other  subjects,  and  yet  afflicted  with  a  delu- 
sion upon  one  which  would  amount  to  insanity 
upon  that  one.  An  Insane  delusion  exists  when 
a  person  conceives  something  to  exist,  which,  in 
fact,  has  no  existence,  and  he  is  incapable  of 
being  reasoned  out  of  this  false  belief.  8uch  a 
delusion  is  partial  insanity.  If  the  deed  is  the 
ofispring  of  such  delusion,  or  of  general  insan- 
ity, it  Is  invalid.  If  such  insane  delusion  or 
general  insanity  existed,  the  deed  must  have 
been  the  offipring  of  the  delusion,  or  of  the  gen- 
eral insanity,  if  it  existed  at  the  time,  or  it 
should  not  be  set  aside.  Niehol  v.  Thomas,  63- 
42,  "76. 

1892&.  Deed  for.  The  deed  of  an  insane 
person,  before  office  found,  is  not  void,  but  void- 
able, and  may  be  ratified  or  disaffirmed  when 
sane.  Niekolv.  Thomas,  h9'42,'76.  CLMumiman 
V.  Craveiu,  47-1,  '74. 

18926.  When  made  after  office  found  an  ap- 
pointment of  guardian,  deed  is  void.  Id. 

18927.  DlBalHmiance.  The  grantor,  while 
insane,  can  not  disaffirm,  or  affirm  his  convey- 
ance, his  guardian  has  this  power.  Id. 

18928.  Deed  void  on  account  of.  Action  to 
set  aside  a  deed  executed  by  A  to  B,  for  reason 
of  insanity  of  A.  Instruction  as  follows  was 
correct :  "The  real  question  is  was  A  at  the 
time  he  executed  the  deed  insane,  and,  if  so,  it 
was  invalid.  In  determining  this  question  yon 
can  consider  his  conduct  andconversation,  both 
before  and  after  the  execution  of  the  deed,  also 
the  facts  that  occurred  at  the  time  of  their  exe- 
cution, together  with  the  opinions  of  the  wit- 
nesses on  that  subject;  also  the  conduct  and 
opinions  of  B.  The  fact  that  A  has  by  a  proper 
tribunal,  been  found  insane,  if  you  so  find,  u  a 
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INSANITY  AND  UNSOUND  MIND— INSOLVENT. 


18940-  It  is  not  neces8ar7  to  prove  the  gran- 
tor totally  insane.  *  *  *  A  man  may  be  sane 
upon  some  Rubjects  and  of  unsound  mind  upon 
others.  *  •  •  He  may  be  afflicted  with  a  de- 
lusion upon  one  which  would  amount  to  insan- 
ity as  to  that  one.  An  insane  delusion  exists 
wlien  a  person  conceives  .something  extravagant 
to  exist  which  has,  in  fact,  no  exiHtence,  and  he 
iis  incapable  of  being  reasoned  out  of  his  false 
belief.  Such  a  delusion  is  partial  insanity,  and 
a  deed  which  is  the  ofispring  of  such  a  delusion 
is  invalid,  and  would  be  M>t  aside.  Wi-ay  v. 
IKmy,  «2-12ti,  m 

19941.  Temporary  Insanity.  Defendant  of- 
fered to  prove  "  that  tlie  deceased,"  tlic  wife  of 
defendant,  had  fur  n  long  time  ^reviou^i,  been 
having  adulterous  intercourse  with  a  man  by 
the  name  of  Bibbs  and  others,  of  which  adulter^ 
oUK  conduct  the  defendant  had  for  a  long  time, 
been  cognizant.  Held;  incomi>etont,  as  it  as- 
sumes that  the  defendant  had  for  a  long  time  " 
been  cognizant  of  his  wife's  adultery  and  there 
had  been  abundnnce  of  time  for  tlie  ebullition  of 

}>assion  to  subside.  It  can  not  palliate  the  of- 
ense.  Sauyer  v.  -Slate,  85-80,  '71. 
18942.  Proof  of  causes  of  Insanltj.  Nor 
-was  sacli  evidence  competent  on  the  ground  that 
it  tended  to  eftablish  the  insanity  of  thoaccused, 
■on  the  ground  that  it  was  a  cause  that  tends  to 
prove  insanity,  when  not  accompanied  with  any 
ofTer  of  evidence  to  prove  the  actual  insanity  of 
the  defendant.  If  it  was  a  case  where  such  an 
«frect  must  follow  such  a  course  the  rale  would 
be  different,  id. 

18948.  Evidences  of  insanity  of  the  mother 
and  uncle  and  other  relatives  of  the  defendant, 
unaccompanied  with  other  evidences  of  the  in- 
sanity of  the  defendant  at  the  time  of  the  offense 
is  incompetent.    Bradley  v.  Slate,  81-492,  '69. 

18944.  It  was  error  not  to  permit  defendant 
to  show  that  deceased  was  and  had  been,  to  the 
defendant's  knowledge,  in  an  unnatural  combin- 
ation with  C,  to  induce  defendant's  wife  to  elope 
with  C,  to  show  the  cause  of  defendant's  frenzy 
at  meeting  deceased.  Cheek  t.  State,  86-492, '71. 

18945.  Proof  of  a  cause  tending  to  produce 
insanity  will  not  authorize  a  jury  to  fina  a  man 
to  be  insane.    Sawyer  v.  State,  mtpra. 

18946.  Onus  probandl.  One  who  seeks  to 
set  aside  a  contract  on  the  ground  of  insanity 
must  show  that  it  was  the  offspring  of  mental 
disease.    Wrayy.  Wray,  82-126, '69. 

18917.  Emotional.  Evidence.  On  the  trial 
of  an  indictment  for  murder,  when  defendant 
had  testi6ed  freely  and  at  length  in  regard  to 
his  illicit  and  unholy  love  for  the  woman,  the 
wife  of  anotlier  man,  for  the  murder  of  which 
woman  he  was  then  on  trial.  He  had  diligently 
sought  to  create  an  impr^sion  that  he  had  been 
beguiled  and  seduced  by  the  wiles  and  artifices 
of  the  woman.  He  had  told  the  jury  whatever 
he  thought  might  work  to  his  favor.  He  ac- 
knowledged that  he  had  met  and  conversed  with 
her  husband.  It  was  not  error  to  ask,  in  cross- 
examination,  whether  the  husband,  in  such  con- 
versation, had  not  asked  him  "  to  leave  his  wife 
alone."  The  state  has  a  right  to  draw  out  from 
htm  any  act  or  thing  that  will  throw  light  upon 
the  subject  of  his  examination.  QrtetUeifr.  ^aie, 
60-141,  '77. 

18948.  Defease  of  Insanity.  It  is  not  error 
to  instruct  the  iury  that  the  defense  of  insanity 
^' is  one  which  should  be  very  carefully  scrutin- 
ized by  the  jury."  Sawyer  v.  Sale,  85-80,  Tl. 


18949.  Pleading.  To  avoid  a  contract,  the 
following  pleading  was  suthcient :  That  A  was, 
ete.,  at,  etc.,  "of  weak  and  imbecile  mind,  and 
so  far  insane  as  to  be  incapable  of  understand- 
ing the  nature  of  said  instrument,  and  unable 
and  unfit  to  do  business,  and  incapable  of  as- 
senting to  any  contract."  Louduim  v.  Gill,  17- 
139,  '61. 

18950.  AppeaL  Defendant  in  a  statotoir  in- 
quest of  lunacv  can  personallv  appeaL  Qvttto 
v.  Beaacaii,  68-624,  '78.  Guardian  of  a  lonatie 
can  appeal  from  an  order  of  removal*  Word  r. 
Angewae,  46-415,  '74. 

IKSOLVENX. 

18951.  "  Insolvency,"  and  what  is  meant 

thereby,  is  for  the  courts  to  construe.  Evidence 
as  to  its  meaning  in  certain  places  is  not  admis- 
sible.  Stanley  v.  Sutherland,  64-339,  '78. 

18952.  Insolvency  is  snfficiently  allied  by 
averment  that,  at  time  conveyance  was  made, 
grantor  had  no  other  property  subject  to  execn- 
tion  sufficient  to  pay  his  debts  or  any  part  there- 
of.  Bndxr  v.  KtJ»ey,  72-61,  '80. 

18958.  Insolvency  means  inability,  from 
want  of  property  liable  to  execution,  to  miy  any 
part  of  cfebts.    Markd  v.  Emns,  4  7-326,  74. 

18954.  Is  sufficiently  shown  by  evidence  that 
debtor  was  a  householder  of  county,  head  of  a 
family,  and  that  his  property  was  worth  only 
$200,  though  no  execution  was  issued.  CfampMI 
V.  Qoald,  17-133,  '6L 

1895a*  That  ope  is  insolvent  in  popular 
sense  does  not  deprive  him  of  right  to  make  hem 
fide  sales  of  his  property.  Lovry  v.  Honord,  85- 
170,  71 ;  MeTaggart  V.  Bote,  14-230,  *60;  FmtJt 
V.  Petera  9-343,  '57. 

18956*  Where  a  statute  was  enacted  sabse- 
quent  to  a  judgment  a^inst  A,  providing  that 
the  debts  of  persons  dying  insolvent  should  be 
paid  pro  rata,  and  A  afterwards  died  insolvent, 
Md;  judgment  had  no  priority.  Berry  v.  Mar- 
ahaU,  1  Blf.340,  '25.  AtUer,  under  act  of  '38,  £M 
V.  Wilmm,  7  Blf.  632,  '46. 

18957.  Dbchai^e  oiider  insolTent  lav,  of 
person,  and  not  of  after  acquired  property,  may 
be  pleaded  in  discharge  of  person  from  impris- 
onment, and  judgment  for  plaintiff,  if  plea  be 
supported,  i»  that  he  recover  his  debt  to  b«  levied 
on  property  only,  of  defendant.   i>t^v.  Bvmi, 

2  Blf.  394,  '31. 

18958*  Insolvent  debtor  imprisoned  on  exe- 
cution issued  by  a  justice,  must  make  applica- 
tion for  relief  to  two  justices.  Uvicken  v.  SAh, 
4  Blf.  148,  *8d. 

18959.  Debtor  in  prison  limits  has  same  right 
to  apply  for  benefit  of  insolvent  act,  as  if  be 
were  in  close  confinement  Babeode  v.  Oamini, 
6  Blf.  266,  '42. 

18960.  Insolvency  of  execution  defendant 
can  not  be  pleaded  in  bar  of  action  againstsheriff 
for  false  retiim  of  fleil  Ihclas.  SteieM  v.  Bedcet, 

3  Blf.  88,  '32. 

18961.  It  may  be  pleaded  in  mitigation  of 
damages,  in  suit  for  finllare  to  return.  Bairr 
V.  Mortimer,  5  Blf.  '32,  '38. 

189B2.  Plaintiff  asked  witness,  "if  he  was 
acquainted  with  general  reputation  of  maker, 
for  solvency  or  insolvency,  in  September,  '46," 
that  being  month  assignment  was  made.  De- 
fnwlant  objected;  objection  sustained,  fleif; 
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iqnestioD  too  inaennite,  and  ooiection  ngnuy 
:susUined.    flemW  v.  ScoU,  2-65.  '50. 

18968*  The  only  evidence  of  msker'B  insol- 
"vencT,  was  that  his  personal  estate  at  time  of  his 
-death,  vhich  occurred  on  5tb  day  of  term  next 
After  assiniinent,  was  not  sufficient  to  pay  all  his 
-debts ;  and  that  his  real  estate  sold  for  enough  to 
vay  alt  Hens  which  were  on  it  at  time  of  his 
death.  Held/  loBotvency  was  not  sufficiently 
-shown  to  excuse  assignee  for  not  suing  and  ob- 
-tainins  judgment  prior  to  said  5th  day  of  tenn. 
Slack  V.  H'SwJt,  7  BIf.  532,  '45. 

18964.  Nor  by  evidence  of  a  judgment  be- 
fore a  justice,  and  return  of  an  execution,  "no 
gqoA»  or  chattels."  There  should  be  an  execu- 
tion from  circuit  court,  with  a  return,  no 
property  found.  Forcaman  v.  ilfarsA,  6  Blf.  285,'42. 

1q965>  The  day  after  maturity  of  note,  as- 
sif^ee  instituted  suit  against  maker,  committed 
liim  to  jail  upon  ea,  to.  The  defendant  was 
discharged  afterward,  by  virtue  of  act  of  insol- 
-vency.  It  was  contended  that  execution  should 
Jiave  been  &  fi,  fa.  Held;  objection  was  not 
.good,  and  there  was  a  prima  Acts  case  of  dUi- 
^nce.   BuaUt  t.  Smbnerj  1  BIf.  14,  '19. 

18966.  Confession  of  Judgment,  by  an  in- 
solvent debtor,  on  a  just  debt,  in  favor  of  a  pre- 
ferred creditor,  while  intending  an  assignment 
under  the  state  insolvent  laws,  is  not  fraudulent 
and  void :  an  execution  may  issue  thereon,  and 
^ods  ana  chattels  of  debtor  be  legally  sold  by 
virtue  thereof.   MeQoldriek  v.  Sfcrm,  48-522,  73. 

18967.  Transfers  may  be  made  directly  or 
indirectly  to  preferred  creditors,  in  good  faith, 
to  pay  just  debte,  when  there  is  no  secret  trust. 
Others  may  be  entirely  unpaid.  Lord  v.  Fi^er, 
19-7,  '62. 

18968*  Though  the  preferred  creditor  may 
bare  notice  of  the  intended  assignment,  the 
transfer  will  not  be  void.  Lord  v.  Faher,  tupra. 
Of.  Wilcoxon  V.  AnnetUy,  28-285,  '64. 

18969a  Bnch  prefened  creditors  are  entitled 
to  be  paid  in  full.  Th^  can  not  be  injoined 
from  collecting  their  judgments.  MeQomidi  v. 
JSlemn^  supra. 

18970.  Apersonin  failing  circumstances  may 
.sell  Mb  goods,  bona  fide,  to  another,  in  considera- 
tion that  the  latter  will  pay  purchase-money  to 
-certain  of  the  vendor's  creditors,  though  such 
preferred  creditors  have  not  consented  to  the 
sale.   Attdertonr.SmUh,b  Bit  m,*4!lk 

18971.  Insolvency  of  vendor  can  not  be  a 
ground  for  an  attachment,  or  for  setting  aside  a 
.conveyance  as  fraudulent  against  creditors,  in 
An  action  in  the  state  courb^  though  it  might 
be  under  the  bankrupt  act.  StanXm  t.  Suther- 
^omf.  64-339,  '76. 

18972.  Such  proceedings  in  the  state  courts 
■oust  begovemed  by  the  statutes  of  the  state.  Id. 

1897S.  Assessment  lists  for  taxation  and  tax 
duplicate  are  ftdmisslble  in  evidence  to  show 
insolvency.   Omvcne  v.  Dmcan,  6&-347,  76. 

18974.  An  aUeg*tfon  tliat "  debtor  has  no 
property  subject  to  execution"  is  suf&cient  -to 
show  his  insolvency  and  the  necessity  for  a  re- 
sort to  property  fraudulently  conveyed.  A^ard 
T.  Baker,  £8-279,  76. 

iNSPBcrroR. 

18976*  Turnpike  compa&j.  Report  of  fn- 
-speetor*  An  appeal,  by  the  company  or  any 
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one  interested,  may  be  tasen,  trom  report  oi  in- 
spector, same  as  from  board  of  commissioners. 
Hunter  v.  BummlU  T.  Co.,  66-213,  77. 

18976.  Legislature  has  power  lo  make  report 
of  an  inspector,  appointed  under  turnpike  law, 
and  a  tax  deed,  as  to  non-essential  facte,  con- 
clusive evidence  of  facts  recited  therein.  Id. 

1S977.  The  report  of  inspector  as  to  comple- 
tion of  road  is  conclusive  evidence  under  such 
section,  but  not  as  to  subsequent  repairs.  Id. 

18978.  Inspector  taking  oath.  Inspector, 
appointed  to  examine  as  to  completion  of  turn- 
pikes, is  not  an  officer  and  need  not  be  sworn  to 
make  his  acts  valid.  Id. 

18979.  An  Inspector  of  an  election  is  not 
liable  for  an  error  in  judgment  in  refusing  a 
vot^  uoless  maliciously  done.  Carter  v.  Harri- 
son, 6  BIf.  138,  '39. 


INSXRITCTIONS. 

I.   Duty  <^  Court  Oiving  /nstrudtoiu. 
II.   JVovinee  of  Jury. 

III.  Suffieieneif  ijf  £mdeitee  and  Amtmption 

of  Jhcto. 

IV.  Beading. 

V.  Befiocdqf  Inatrvetion. 
VI.   Bormtet  Erroir. 
VII.   AvaiJaUe  Errw. 
VIII.  Beeord. 

I.  Dnty  of  Court;  OItIhit  Instmctloas* 

See  Evidence  III.  < 

18980.  Court  is  bound,  if  requested,  to  In- 
struct as  to  law  on  any  material  point  relative 
to  issue.   Jared  v.  OoodtUle,  1  BIf.  29,  '18. 

18981.  But  not  upon  an  abstract  question  of 
law.   HrmtingUmv.  Odman^  1  BIf.  348,  '25. 

18982.  Terbal.  After  dose  of  the  evidence, 
and  before  anument  of  counsel,  judge  was  re- 
quested orally  in  open  court  to  reduce  bis 
^ai^  to  jury  to  writing.  The  jud^,  at  close 
of  argument,  had  not  finished  writing  all  the 
charge.  He  gave  his  written  charge  as  far  as 
prepared,  and  charged  the  jury  orally  as  to  the 
residue.  HeM;  it  was  error  to  so  orally  charge. 
.Hardin  V.  HetUm,  60-319, 75 ;  Qray  v.  ^vers,  88- 
197,71.  Cf.  feriierv.  ^lEiile,  88-283,  70;  -fiit^ 
v.lTatoon,  18-291, '62. 

18983.  Though  subsequently  reduced  to 
writing.  Widner  v.  .State,  28-894,  '67 ;  B.8.dt 
V.  T.  Co.  V.  Comas,  '"187,  '65. 

18984.  Also,  error  to  verbally  recapitulate 
the  evidence,  notwithstanding  the  court  stated 
to  jury  that  "  they  were  not  to  take  his  state- 
ments of  what  the  witnesses  said,  unless  they  so 
understood  the  evidence."  MeGba  v.  State,  1- 
385,  '49. 

18986.  Also,  error  to  add  verbal  explana- 
tions, modifications,  or  illustrations.  Kenworthy 
Y.WiUiame,  6-375,  ^54:  TomucHd  t.  i>oe,  8  BIf. 
328,  '46 ;  Lung  v.  Deal,  18-349,  '61 ;  Mertditk  T. 
Oravford,  84-399. 

18986.  Error  is  not  cured  by  withdrawing 
the  -verbal  explanations  when  they  can  not 
readily  be  separated  from  tiie  written  charges. 
Lcuellev.  Wells,  17-33,  '61. 

18987.  Also,  enor  to  give  such  verbal  explan- 
ations, etc.,  after  the  jury  had  been  lecalled  for 
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failnra  to  agrafr   a4Jr.ii.Cb.T.  AmIbmI,  61- 

286,75. 

18988.  Noterrortorepea/oralljwhatiswrit- 
ten,  or  to  remark  orally  that  he  did  not  intend 
to  read  so  far  as  he  had,  &nd  then  re- reads  the 
charge  as  he  intended.   BUg  v.  Wr^tt  80- 

476,  'es. 

18&89*  But  if  no  exception  is  taken  to  such 
error,  it  is  waived.  HeaMoa  r.  C.  A.  F.W.  B, 
Co.  16-27S. '61 ;  Tmbrook  v.  Rmm,  17-410,  '61. 

18990.  iBstrncttoiu.  Error.  Error  to  add 
Terlral  comments  to  written  instructions,  when 
party  complaining  has  properly  asked  that  in- 
structions be  reduced  to  writing.  £osworth  r. 
Barter,  65-595,  '79. 

18991.  Assumption  by  court,  in  instructions, 
of  existence  of  a  tact  in  dispute  on  trial,  is  er- 
roneous. Scott  T.  'State,  64-400,  '78.  Cf.  B«a  v. 
BtmgaU,19~SS2,  '69. 

18998.  The  court  when  asked  to  rive  certain 
instructions  may  do  so  with  qualincattonB,  in 
writing;  so  that  it  distinctly  appears  what  the 
instrucUon  asked  and  given  is,  and  what  the 
qualification  is,  so  thateach  could  be  separately 
excepted  to.   BUhop  v.  Welch,  &4-627.  '76. 

18996.  When  in  writbig  and  sl^ed. 
When  the  court  is  not  required  the  instructions 
need  not  be  in  writing,  nor  need  be  numbered, 
UOTS^ed  by  the  judge.   Sutherkatd  r.  ffaakim, 

189lf4«  What  are.  Explanations  or  state- 
ments made  by  the  court  during  the  trial  to  the 
jury  in  order  that  they  may  understand  the  pui^ 
pose  and  condition  on  which  evidence  is  admit- 
ted, are  not  "iiwtrtietimif'  which  on  request  should 
be  in  writing.   Staaieg  v.  Sudherkmd,  &4-339,  '76. 

18995.  Wrttten.  Plsiotiff  openly  requested 
the  coart  to  put  charges  in  writing  and  after, 
when  it  was  too  late  for  defendant  to  make 
such  a  request,  withdrew  it  Held;  no  error, 
especially  when  the  record  does  not  show  that 
any  oral  instructions  were  given,  or  that  de- 
fendant was  injured.  Mutual  B.  L.  Jns.  Co.  y. 
MilUr,  89-475,  72. 

18996.  Soch  request  must  be  made  at,  or  be- 
fore, close  of  evidence.  JUmmoM  v.  Qaaharie.  27- 
399,  '66. 

18997.  The  court  need  not  repeat  an  In- 
Stmctlon  already  given  in  another  form,  at  re- 
quest of  either  party.    WtUuxau  t.  AUen^  40- 

295,  72. 

18998.  Where  there  is  evidence  before  jury 
tending  to  establish  a  fact,  it  b  dut^  of  court, 
where  a  specific  instruction,  correct  m  point  of 
law,  is  asked  for  in  relation  to  fact,  to  g^ve  it. 
Cbnatrayv.  SheUon,  8-334,  '52. 

18999.  Courts  are  not  to  state  mere  abstract 
propositions  of  law,  but  to  state  rules  applying 
to  particular  case  on  trial.  If  a  hypothetical 
case  is  put  in  an  instruction  and  should  state  all 
facts  necessary  to  constitute  crime  with  which 
defendant  is  charged,  and  it  should  be  directly 
applicable  to  case  at  issue,  it  is  proper  for  court 
to  state  rule  of  law  applicable  to  such  facts. 
Such  an  instruction  is  no  osuntation  of  func- 
tions of  junr.   -State  v.  BerdeUa,  73-185,  '80. 

1900U*  It  is  the  duty  of  the  court  to  instruct 
as  to  the  law,  and  inform  them  as  to  legal  se- 
c^uence  resulting  from  given  facts,  but  the  court 
IS  not  bound  to  telt  jury  that  one  fact  necessari- 
ly results  as  a  consequence  of  another.  Cute  v. 
Weber,  2-108,  '50. 

19001.  It  is  proper  for  the  court  to  recall 
the  jury,  if  they  request  it,  and  to  give  them 


additional  instraetlons.    FMai  r.  SbOe,  B7— 

331,  '77. 

19002.  When  the  cause  has  been  submitted 
to  the  jutj  by  the  char^  of  the  court,  there  can 
be  no  lurther  communication  between  them  by 
way  of  instructions,  except  in  open  court,  in  toe- 
presence  of,  or  after  notice  to,  the  parties  or  their 
attorneys.  Blaekeier  v.  Houae,  67-414,  *79.  CL 
Jones  V.  Johnmm,  61-257,  78. 

19008.  Court  may  eithw  state  from  memoiT^ 
the  law  applicable  to  the  case,  or  read  it  to  them 
from  a  book  in  which  it  is  contidned.  Lett  v. 
Honwr,  5  BIf.  296,  '40. 

19004.  It  is  error  to  give  a  portion  of  in- 
structions orally  when  requested  to  instroct  in 
writine.    H'oto  v.  CW,  52-155,  '75. 

19006.  Where  there  Is  no  oppeslnf  ctI- 
dence  court  should  instruct  as  to  which  party 
is  entitled  to  verdict  ..4/tter,  if  there  is  any  op- 
posing evidence,  however  slight  Hajpia  v. 
ThomiUt  7-38, '55. 

19006.  Belief  of  Jndire.  Wher^  after  a  cause- 
had  been  remanded,  the  court  in  instrocting  as 
to  the  law  of  the  case,  as  laid  down  by  8.  C, 
added  that,  in  the  opinion  of  the  conrt  giving 
the  instruction,  such  was  not  "  a  true  statement 
of  the  law."  Held;  instrucUon  erroneous.  Km- 
neA/  V.  BebotU,  62-363,  78. 

19007.  Not  In  presenee  ef  eowueL  Sec 
331,  of  j)ractice  act,2  R.  a76, 169  (R.  &'81, 541), 
regarding  special  instructions  sought  by  jnry,  ia 
mandatory.   Jones  v.  JoAnaon,  61-257,  '78. 

19008.  Presumptions.  Where  the  record 
recited  that  an  instruction  was  given  *'  in  which 
the  court  read  to  the  jury  an  extract  from  the 
opinion  of  the  court,"  in  a  certain  case,  from  a 
certain  law  periodical,  setting  out  the  extract 
Heid;  the  S.  C.  must  presume  that  such  extract 
was  transcribed  into  the  written  instmclions 
given.  CiU.  F.  &  M.  Ina.  Oo.  v.  Short,  62-316,  78. 

19009.  When  and  how  given.  Where,  dur- 
ing closing  argument  for  plaintiff,  defendant 
and  bis  attorneys  voluntarily  leave,  without  in- 
quiring when  the  court  will  give  instructions  to 
jury,  and  there  being  no  rule  therefor,  and  the 
court  instructs  at  dose  of  argument  in  their 
absence,  the  defendant  has  not  sufficient  nonnd 
for  a  new  trial,  nor  can  he  avail  himself  of  al- 
leged error,  given  without  exceptions,  in  such 
absence.   Btadctter  v.  Hmae,  67-414,  79. 

19010.  The  failure  of  the  court  to  folly  in- 
struct the  jury  is  not,  of  itself,  a  cause  fora  new 
trial ;  but  the  refusal  of  the  court,  when  asked, 
to  give  proper  instructions,  to  supply  snch  a 
failure,  IS  an  error  of  law,  and  if  excepted  to^ 
constitutes  a  good  cause  for  a  new  trial.  Id. 

19011.  Instmetlons  must  bej^veo  in  writ- 
ing when  requested  (clause  5,  sec.  324,  practice 
act,  ^  R.  S.  76,  pp.  166,  167;  B.  8.  '81,  533). 
Davit  V.  Forter,  GS-238, 79. 

19012.  Error  for  court  to  give  thewritten  in- 
structions asked  with  oral  mmlificatuHis.  iVsf 
ina  V.  Heaxlotiy  67-482,  '79. 

19018.  Dnty.  The  court  refused  instructions 
on  ground  that,  "the  parties  having,  by  tlieirat- 
tomeys,  without  leave  of  the  court,  and  by  con- 
sent of  each  other,  read  the  law  to  the  jniy,  it  is 
considered  improper  for  the  court  to  give  any 
instructions."  Held;  by  statute,  2  R.  S.  110 
K.  S.  '81,  533),  tlie  court  is  bound  to  instruct, 
unless  parties  consent  to  dispense  with  instmo* 
tioiis.  Weich  V.  Waa»,  9-115.  *57. 

19014.  How  given.  After  jury  had  retired 
to  their  room  to  consult  of  their  verdict,  they 
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sent  to  the  information  that  they  desired 
instroctioa  ufoa  a  point.  The  judge  went  into 
tMr  room  and  gave  them  ingtiuctioiiB  in  ab- 
aence  of  parties,  and  withoat  their  conaoit. 
Held;  enor  for  which  ease  mast  be  reversed. 
FUh  V.  Smiik,  12-663^  '69. 

1901£>  In  giving  iDstnictions,  it  is  error  not 
to  give  them  in  open  court  in  presence  of  par- 
ties. Can  not  be  sent  to  their  room,  without 
consent  of  both  parties.  SmiA  v.  JfeJnlleii,  19- 
391,  '«2. 

n.  PrvTiiMm  or  Jon. 

See  Jury;  EmdeneeHl. 

19016.  TheJiU7tlwJ«d|r«ofthelAW. Fol- 
lowing is  not  an  erroneoos  instruction :  "  You 
are  the  judges  of  the  law  as  well  as  the  facts. 
Upon  the  facts  of  the  case,  it  is  joar  exclusive 
province  to  decide ;  ours  is  to  instruct  you  in  re- 
gard to  the  law,  and  while  I  shall  endeavor  to 
give  you  a  plain,  clear  and  impartial  statement 
of  the  law  *  •  *  you  are  also  to  remember  that 
it  is  not  intended  thereby  to  thus  bind  your 
consciences,  but  to  enlighten  ^our  judgments,  if 
so  be  you  should  so  retrard  it."  jBisnl  v.  State. 
fiS-408,  '76. 

19017.  Instruction  when  "  yon  are  to  consider 
the  evidence  and  arrive  at  your  verdict  *  •  • 
common  sense  is  perhaps  the  Juror's  beetgpide," 
is  error.  Dmmnorey.  SbiUtin-4li6,'79iWrMt 
V.  State.  69-163,  79. 

19018.  If  instruction  was  limited  to  value 
and  weight  of  evidence  only,  it  might  have  been 
good.    Wrighi  v.  State,  mpra. 

19019.  Error  to  direct  Jnry  to  decide  a 
qnestion  of  law  as  whether  an  act  was  done 
"  agreeably  to  "  or  "  in  violation  of  either  the 
laws  of  the  state  or  of  U.  &"  Jitfey  v.  Waiam, 
18-291,  '62. 

19020.  Where  an  instruction  is  asked,  which 
leaves  the  jury  to  measnre  the  damages  from 
their  opinion  of  value,  without  reference  to  proof, 
it  should  be  refused,  ifasto!  v.  Small,  16-81, 
'61. 

19021.  As  to  duty  of  Jury.  A  jury,  at  12 
o'clock  on  Saturday  night  (being  the  last  day  of 
the  term)  reported  to  the  court  that  they  could 
not  agree.  Plidntiff  then  asked  the  court  to  in- 
■truct  them  whether  a  verdict  on  Sunday,  after 
expiration  of  term,  would  be  valid ;  and  whether 
they  were  bound  longer  to  deliberate.  The  court 
refused  any  instruction,  merely  saying  to  the 
jury  that  they  were  sworn  and  had  Mtter  do 
their  duty,  and  directing  them  to  retire.  Held; 
no  error.  Rossery.  MeOotly,  9-587,  '57. 

19022.  The  duty  of  the  court,  in  giving  in- 
stmctions  in  criminal  cases,  is  merely  advisory. 
£rror  to  Instruct,  "  if  thecourt  instruct  the  jury 
truly  and  fully  as  to  the  law,  the  jurors  muijt  be 
governed  by  the  instructions.  If  the  court  does 
not  do  this,  the  jury  may  disregard  the  instnic- 
tions."  Otherwise  at  common  law.  MeDonald 
V.  atale,  68-544,  '78. 

19028.  Instruction  should  not  profess  to  recite 
the  evidence  as  it  was  given,  as  it  is  the  jury's 
province  to  determine  the  evidence.  Otmmnhean 
r.  Slate.  65-377,  '79. 

19024.  Where  a  state  of  facts  might  exist 
justifying  giving  or  refusing  certain  instructions 
and  the  evidence  is  not  in  the  record,  8.  C.  will 
presume  infavor  of  court  below.  Wrigktv.  ChUly, 
28-475, '67:  £taci  v.  Dajwy,  18-383  '59 :  Newton 
v.Nevitm,  12-527, '59;  Hoover  y.  Wood,  9-286, 
'57 ;  Starry  y.  Winning,  7-31 1 ,  '66 ;  IfaAer  v.  ifuttoa, 


6-32^'54;  Ketduan  y.  N.  A.  Je  S.  S.  Oo.,  7-S91, 
'56 ;  BaU  v.  Oar,  td.  453 ;  Nelton  v.  Bobertam,  7- 
531, '66;  Jarvit  v.  Slnmg,  8-284,  '66;  Murmy  v. 
.%,6-371  ,'56;  Shany.StaUySSlZ, '56;  Morton 
V.  Steeeaa,  Ih619, '54 ;  Abramt  v.  Snath,  B  Blf.  95. 
'46 ;  Dowaey  v.  hay.  4-631,  '53  ;  -SAaie  v.  fifai/t  id 
553,  '53 ;  Mkby  v.  Wed.  8-170,  ^51 ;  Wileyy.  Doe, 
t-230,  '50 ;  Harvey  v.  L^in,  id.  477,  '50;  StaU  v. 
Beacimo,  8  BU.  246,  '46;  CoUiey.  £o»en,id.  262; 
Kintey  v.  Grtnw»,  7  Blf.  290,  '44;  J^J&rv.  WiUon, 
6  Blf.  403,  '43 ;  EngHth  v.  DeKtrro,  5  Blf.  588,  '41 ; 
Jl09er«v.la»i^8mtl66.'32.   CI.  «$-327. 

in.  Saffldaicx    ErldeBce  and  Aagmmptktn 
of  Facta. 

19025.  Instruction  asserting  correct  propo- 
sition of  law  will,  in  absence  of  evidence,  be 
presumed  to  have  been  properly  given.  Denner- 
Ime  V.  GabU,  78-210,  '80.  Cf.  City  Indianapolia 
T.  Seott,  72-196,  '80;  v.  Zfatf,  72-160,  80; 
Audkitr  y.  KM  71-643,  '80;  Skinn  t.  State, 
68-423,79;  Higbeey.  Moore,  66-263,  '79;  TTO- 
hnaon  v.  Applegatey  64-98,  '78 ;  Merrick  v.  Stale, 
68-327,  '78:  v.  Howard,  26-466,  '66;  White 
V.  Jaekion,  15-156,  '60:  Hand  v.  Ihylor,  4-409, 
*63;  OmjUm  v.  W.  W.  V.  Camd  Oh,  8-506,  '62; 
Abrams  v.  Smith,  8  Blf.  95,  '46;  Maram  T. 
BMert,  id.  118,  '46. 

19026.  Error  in  refusing  to  Instmet  that 
certain  evidence  constitntes  a  variance  is  not 
available,  when  the  evidence  is  not  in  the 
record.    WU$  v.  iS^wneer,  51-263,  75. 

10027.  An  instruction  as  follows  is  errone- 
ous, "In  deciding  on  the  credibility  of  witness 
you  may  consider"  certain  specified  things  or 
facts  in  evidence,  "and  alto  whataoever  el»e  you 
•may  have  seen  or  heard,  during  the  trial  tBat 
should  go  to  his  ciedibility."  Aru  v.  Strong, 
51-339,  '76. 

19028.  It  is  error  to  instruct:  "It  is  admit- 
ted by  the  parties,"  etc.,  when  there  were  no 
such  admissions,  other  than  statement  of  facts 
not  intended  as  admitted  facts  to  go  to  the  jory 
as  proof.    Mathews  v.  Sfory,  54-417,  '76. 

19029.  An  instruction,  which  assumes  the 
death  of  plaintiff's  intestate,  as  a  fact,  is  harm- 
less when  the  answer  admits  the  character  in 
which  plaintiff'  sues;  to-wit,  administrator  of 
the  intesUte.  I.  A.  St.  L.  R.  Co.  y.  StmU,  58- 
143,  '76. 

19080.  Instruction:  " The  defendant  on  the 
trial  might  have  required  such  deed  to  be  shown 
in  evidence,  by  objecting  to  the  proof  of  title  by 
parol.  But,  It  such  parol  proof  was  introduced 
to  the  jury  without  objection  by  defendant  at 
the  time,  she  can  not,  on  argument,  be  heard  to 
object;  such  objection  then  comes  too  late."  It 
is  error.  It  assumes  the  fact  that  proof  of  title 
was  made  by  parol.  Broker  v.  Seabty,  56-588, 
'77. 

19081.  Instruction:  "Testimony  has  been  in- 
troduced tending  to  show  that  •  •  •  plalntitT 
and  defendant  exchanged  animals,"  etc.  "  The 
plaintifi*  has  introduced  testimony  intended  to 
show  thatsaid  exchange  was  void  (1)  becaosede- 
fendant  falselv  and  fraudulently  warranted  the 
said  mule  to  be  sound,  knowing  that  it  was  un- 
sound," etc.  "Wherefore  the  plaintiff  seeks 
to  rescind  the  sale,"  etc  Hdd:  not  error,  and 
no  assumption  of  facta.  Oraham  y.  Nouilin,  64- 
389,  76. 

19082.  It  is  error  to  give  instructions  which 
throw  a  suspicion  upon  the  defense  of,  or  the 
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evidence  in,  support  of  an  alibi.  Saier  y.  State, 
«6-S7.8,77. 

190S8.  Instructions  mast  be  applicable  to 
the  case.    Chamness  v.  Ckamnem,  5S-301,  '76. 

19084.  Instruction  should  not  be  given  as  to 
veight  of  evidence.  Chamneta  v.  CKamnm,  BUpra, 

19085.  Where  there  Is  no  eridence  tending 
to  prove  the  existence  or  non-existence  of  a  fac^ 
the  coart  cap  bo  instrucL  KHne  y.  SpaMr,  66- 
296, '77;  SleiniMUv.  Wtnoate,  42-574, 73 ;  Porter 
T.  MiUard,  l»-602,  '62:  Orookahank  v.  Ktttogg,  8 
Blf.  256,  '46:  Nixon  T. Brown,  4  Blf.  157,  '36. 

19086.  The  court  can  chaise  that  plaintiff 
(or  party)  has  failed  to  introduce  sufficient  evi- 
dence ow^  where  it  would  set  aside  a  verdict 
finding  differently.  Qooemor  v.  •S%«%,  2  Blf. 
36, '26. 

19087.  Where  instruction,  though  legally 
correct,  is  based  upon  assumed  facts,  tending  to 

5 rove  which  there  is  no  evidence,  it  is  enoneons. 
foowT.  SlaU,  85-382,  '79. 

19088.  Effect  of  evidence.  Where,  in  suit 
by  assignee  a^inst  assignor  of  note,  transcript 
oi  action  against  maker,  as  well  as  notice  to 
assignor,  was  in  evidence  showing  that  judg- 
ment had  been  in  favor  of  maker,  on  ground  of 
usury.  Held;  proper  to  instruct  that  defendant 
was  estopped  from  denying  that  such  note  was 
usurious.    WhUe  v.  TTefister,  68-233,  '77. 

19089.  Beasonable  donbt.  In  a  criminal 
case,  instruction  that  "  evidence  is  sufficient  to 
remove  reasonable  doubt  when  it  is  sufficient  to 
convince  the  judgment  of  ordinarily  prudent 
men  with  such  force  that  they  would  act  upon 
that  conviction,  without  hesitation,  in  their  own 
most  important  affairs,"  is  correct  JarreU  v. 
Slate,  68-293,  77.   Cf.  64-56 ;  76-146. 

19040.  An  instruction, "  If  the  applicant  was 
guilty  of  selling  intoxicating  liquor  in  violation 
of  law  *  *  such  selling  would  be  an  immorality 
and  unfitness  of  applicant,  and  you  shoald  find 
against  him,"  is  erroneous.  It  decided  a  ques- 
tion of  fact  which  is  for  jury.  Keieer  v.  Linea, 
67-431.  77. 

19041.  Instruction  as  follows:  "You  shall 
not  convict  •  *  *  unless  the  state  proves 
•  •  •  1.  That  the  defendant  stole  some  por- 
tion of  the  property  described ;  2.  That  the 
property  stolen  was  of  some  value;  3.  That  the 
property,  if  stolen,  was  the  property  of,  etc.;  4. 
That  the  act  of  stealing  was  committed  in  this 
county  within  two  years,  etc  Held  ;  no  assump- 
tion of  the  fact  that  the  property  was  stolen." 
Hvber  v.  Staie,  67-341,  '77. 

19043.  Charge  as  follows:  "If  the  evidence 
convinces  you  that,"  naming  the  defendant,  **  at 
the  time  he  received  the  money  intended,"  etc. 
Held;  too  peremptory,  but  may  be  cured  by 
other  instructions.  Id. 

19048.  The  court,  in  a  trial  for  murder,  in- 
structed the  jury  as  follows  :  "  The  first  question 
ia,  was  John  W.  Sewell  killed  at  or  near  Liberty 
church,  in,  etc.,  on,  etc.,  and,  if  so,  was  the  kill- 
ing murder,  or  manslaughter?"  Htid;  this 
does  not  assume  that  John  W.  Sewell  was  the 
person  found  dead.    Beams  v.  5Kafe,  5S-530,  '77. 

19044.  Distinction  of  theories.  Opinions. 
Instruction  :  "  With  the  distinction  and  classi- 
fication of  theories,  we  have  nothing  to  do,  ex- 
cept so  far  as  they  may  actually  assist  you  in 
coming  to  a  conclusion."  Held;  not  error.  Low- 
der  V.  Lowder,  5&-538,  '77. 

19045.  When  the  court  in  charge  assumes 
n  fftct  to  exis^  that  is,  in  favor  of  party  com- 


plaining,  it  is  a  huwlem  enWT.   Feryimm  r. 

Hoeier,  58-438.  '77. 

19046.  A  charge  that  instructs  the  juty  as  to 
the  weight  of  the  evidence,  is  erroneous.  That 
is  a  question  which  they  alone  can  properly  de- 
cide.   Richie  V.  Stale,  5ft-365,  77. 

19047.  It  is  error,  in  instructing,  to  assume 
and  state  as  matter  of  fact,  certain  matters 
which  is  not  only  dmied  in  pleadings,  but  in  the 
evidence.  Carter  v.  Pomeroy,  80-438,  '68 ;  KirO- 
ner  V.  State,  46-175,  '73 ;  SmatJiers  v.  State,  46- 
447, '74;  .fcyBflWB  v.  Ott,  11-262,  '58 ;  BoUt. 
Cox,  7-453,  '66 ;  G.  L  A  C.  R.  Co.  v.  Owieoit,  7- 
595, '56:  MaUiewe  v.  Stony,  54-417,76;  Cbaa- 
uay  V.  SheUan,  8-334,  '52 ;  HaMenuxn  v.  Moat,  4 
Blf.  164,  '36;  ExmeoiUe,  etc.,  Co.  v.  Woff,  69-89, 
'77  :  Snyder  t.  Siaie,  69-105,  '77 ;  Barker  y.  SUOe, 
48-163,  '74 ;  DHdatt  v.  Slate,  7-338,  *55. 

19048.  Narration  of  nuterUl  fketo.  When 
the  court  instruct  that  he  is  narratiu  material 
facts  in  indictment,  which  must  H  proved, 
and  does  not  narrate  all,  it  is  error.  Sie/der  y. 
State,  59-105,  77. 

19049.  Assnmptlott  of  bnrden  of  pFool^  It 
is  error  for  the  court  to  give  instruction  calcu- 
lated to  leave  the  impression  upon  the  minds  of 
the  jury  that  the  state  had  made  out  her  caae^ 
and  that  unless  evidence  of  defendant  raised  ia 
their  minds  a  reasonable  doubt,  they  alionld  con- 
vict.   Snyder  v.  Staie,  69-105,  77. 

19050*  Instructions,  that  state  positively  to 
the  jury  what  the  testimony  of  witnesses  wis 
upon  a  material  point,  are  erroneous.  ^Wom  y. 
Bwenmonn,  67-480, 77. 

19061.  Srldence  of  wHlftalness.  It  is  prov- 
ince of  jury  to  decide  weight  of  evidence.  The 
court  can  not  give  instructions  as  to  what  evi- 
dence would  and  would  not  evince  a  willfulness 
on  partof  defendant  to  infiict  injury  complained 
of.    Evansmlle,ete,,  Cb.v.  Woff,  69-89,  77. 

19062.  In  an  action  to  foreclose  a  morteaa 
secunng  several  notes,  when  no  answer  is  Sl^ 
it  is  not  error  to  instruct,  "  to  find  for  the  plain- 
tiff the  principal  and  interest  due  on  said 
notes."   CWKmv.JW.  54-242,  76. 

19058.  The  court  may  charge  the  jury  **  that 
if  there  was  an  agreement,"  etc,  "  th«i  your 
verdict  should  be,"  etc.,  where  there  ia  evidence 
not  direct,  but  tending  to  prove  an  agreemenL 
Nane  v.  Tucker,  70-15,^80. 

19054.  Where  the  right  to  recover  depends 
upon  the  validity  of  a  contract,  it  is  the  prov- 
ince of  the  court  todetermine  its  sufficiency,  and 
to  instruct  the  jury  to  find  accordingly.  Aw^ 
Ins.  Co.  V.  Bailer,  lQ-1,  '80. 

19055.  The  Supreme  Coart  will  reverse  the 
case  if  the  construction  given  by  the  trial  court  is 
erroneous.  Id. 

19056.  Or  affirm  it,  if  such  construction  is 
deemed  correct.  Jfosi  t.  The  IFEbWHL  P.  Co^ 
64-125,  '78. 

19067.  It  is  error  for  the  court  to  diane  the 
jury,  as  matter  of  law,  what  certain  evMence 
proved.    Gim  v.  Hunt,  41-466, 72. 

19068.  Instruction  may  refer  to  the  evi- 
dence in  the  case,  and  present  it  to  the  jury  in 
summing  up  and  chaige,  but  must  not  show  any 
partiality  for  some  parts  over  other.  McOorUe 
V.  Simpson,  42-453,  '73. 

19059.  Effect  of  facts  proven.  When  evi- 
dence is  offered  by  either  party  to  prove  a  cer- 
tain state  of  facts,  and  the  claim  is  made  that 
they  are  proved  and  the  court  is  requested  to 
charge  the  juiy  wliat  the  lav  is  as  applicable  to 
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them,  and  what  rerdict  to  render  U  tbey  find 
them  proved,  the  court  must  complj.  OarpaiUr 
V. -State,  48-371, '73. 

190o0>  An  instruction  that  "evidence  intn> 
duced  under  an  answer  of  juslificatioo,  tending 
to  prove  plaintiff's  guilt,  but  not  establishing 
bis  guilt  beyond  a  reasooabte  doubt,  can  not 
constittite  a  complete  defense  and  bar  to  the  ac- 
tion, but  may  be  considered  in  mitigation  of 
damages,"  does  not  assume  that  justification  is 
not  proved  and  defendant  can  not  complain. 
TMker  V.  Call,  45-31, '73. 

19061.  Id  a  trial  for  perjury,  it  is  error  to 
infitruct "  that  it  is  the  uniiorm  rule  and  custom 
in  the  courts  to  administer  oaths  to  witnesses 
before  they  testify,"  and  "you  will  be  justified 
in  finding  that  the  defendant  was  sworn  on  less 
evidence  than  would  be  necessary  to  establish  a 
fact  of  a  different  character."  The  iury  must 
determine  whether  such  fact  was  proved  beyond  a 
reasonable  doubt,  ift/esnwin  v.  ^te,  48-473, '74. 

19062.  Also,  in  an  action  on  an  insurance 
policy,  to  instruct  "  but  if  the  jury  believe  that" 
a  certoin  state  oi  facts  for  the  assumption  of 
which  there  was  no  evidence.  Raitway  P.  At^n 
Oo.  V.  Bunceil,  44-460,  '73. 

19063.  Charges  to  the  junr  should  not  decide 
and  determine  qnestioos  of^  fact,  such'  as  the 
character  and  extent  of  parol  contracts.  Ottmp 
T.  Bnvmj  48-&75,  '74. 

19064.  The  conrt  may  charge  that  if  the  jury 
find  certain  facts  to  exist,  then  the  law  arising 
thereon  is,  etc   BunduT.  MeKnighl,  48-602,  '74. 

19065.  And  may  allude  to  certain  facts,  with- 
out assuming  them  to  have  been  proven,  to 
illustrate  the  law.  Jd. 

19066.  Instructing  a  jury  that  the  police- 
man's mace  used  by  defendant  "  was  a  danger- 
ouB  weapon,"  is  error.  It  is  a  statement  of  fact 
Doering  v.  State,  40-56,  '74.   Cf.  48-16.3. 

19067*  In  a  prosecution  for  a  larceny  it  is 
not  error  in  the  instruction  to  assume  as  a  fact 
that  the  date  of  the  offense  waa  "May  28,  '67," 
when  there  was  no  doubt  of  any  description  in 
regard  thereto  and  no  injury  was  done  to  de- 
fendant   SmUh  V.  State,  28-321,  '67. 

19068*  A  court  in  charsing  a  jury  has  no 
right  to  assume  that  a  fact  has  or  has  not  been 
proved,  or  manifest  a  leaning  upon  evidence 
submitted ;  but  when  there  is  no  evidence,  or 
none  upon  a  particular  point,  upon  which  a 
conviction  could  be  based,  the  court  has  a  right 
to  say  80.   StaU  V.  Banks,  48-197,  *74. 

19069.  Weight  of  evidence.  Instnictions 

should  be  predicated  on  the  whole  evidence,  and 
when  they  have  a  tendency  to  restrict  the  con- 
sideration of  the  jury  to  isolated  fackt,  to  the 
exclusion  of  other  facts,  it  is  error.  Siarker  v. 
Siate,  48-163,  '74. 

19070.  The  court  is  not  bound  to  remark  upon 
the  evidence  in  instructing  tlie  jury,  and  when 
it  is  done,  it  should  be  with  great  care,  and  the 
jury  should  be  told  that  Buch  observations  an 
submitted  to  aid,  and  not  to  control  them. 
Shank  T.  StaUy  25-207,  '65. 

19071.  Evidence  may  besammed  ouby  the 
court  Barker  V.  Stait,  48-163,  74;  DriJeUlY. 
fitoe,  7-338, '66. 

19072.  Facts.  If  court  presents  facts  to  jury, 
he  must  inform  them  that  tliey  are  exclusive 
judges  of  all  questions  of  facte.  Simply  point- 
ing out  certain  evidence,  this  precise  statement 
ienotneeemary.  DridMy.SkOetmmn;  Barker 
v.an^Mym. 


19078.  Ck>urt  instructed  jury  that  if  they  be- 
lieved certain  facts,  which  are  recapitulated  in 
the  instruction,  they  must  find  for  the  defendant, 
thus  excluding  from  consideration  other  evi- 
dence tending  to  explain  and  avoid  the  effect  of 
the  facts  recited.  Mtid;  the  instruction  was 
erroneous.   Larw  v.  RvtatU,  26-386,  '66. 

19074.  Not  error  for  the  court  to  simply  enu- 
merate certain  matters  that  form  the  elements  of 
damages,  and  notcAn-e  told  or  cautioned,  that 
these  elemental  must  be  determined  by  the  evi- 
dence. No  jury  of  reasonable  intelligence  could 
have  been  led  thereby  to  suppose  that  such  mat- 
ters could  be  considered,  unless  shown  by  the  ev- 
idence.   (%  JjKPpotis  v.  Scoti,  72-197,  '80. 

19076.  .Tud^  may  repeat  to  jury  the  testi- 
mony of  any  witness,  but  ne  should  not  state  the 
matters  testified  to  are  proved,  or  assume  them 
to  be  proved.    Bmtnwre  v.  State,  67-306,  '79. 

19076.  Matters  of  fact.  Where  the  evidence 
on  which  the  plaintiff  relies,  was  contained  in 
written  inutruments,  fixing  a  prima  facie  liability 
on  the  defendants,  and  there  was  oo  evidence  to 
prove  a  defense,  it  is  not  error  to  instruct  the 
jury  to  find  for  the  plaintiff,  for  the  amount  of 
BUMcription,  less  any  payments  which  may  be 
proven,  because  the  variations  proven  are  im- 
material. Beekner  v.  B.  &  B.  O.  Turnpike  Co., 
66-468,  '79. 

19077.  The  court  instructed  as  follows:  If 
you  believe  the  evidence you  should  find  for  the 
plaintiffs.  Held;  error.  TTigvtns  v.  JfoUey,  11- 
2,  '58. 

19078.  Noterror  to  refuse  an  instruction  con- 
taining a  general  oatline  of  the  case,  as  shown 
by  some  m  the  evidence,  and  a  theory  of  the 
case,  but  no  statement  of  the  law  whatever.  It 
had  reference  to  matters  of  fact  and  not  of  law. 
Janai  v.  Staie,  64-473,  '78. 

19079.  An  instruction  is  erroneous  which 
instructs  the  jury  as  to  weight  to  be  given  to 
certain  testimony.    Binm  v.  •State,  66-428,  79. 

19080.  Instruction  asked,  in  a  criminal  case, 
assumed  it  to  have  been  proved  that  defendant 
had  made  certain  statements  when  arrested,  and 
subsequently.  Held;  instruction  properly  re- 
fused. Jd. 

19081.  Ignoring  a  defense.  When  defend- 
ant had  pleaded  three  good  defenses,  and  there 
was  evidence  tending  to  support  all,  it  is  error 
to  instruct  that  "to  entitle  tne  defendant  to  a 
verdict"  they  must  find  certain  matters  to  be 
true,  which  were  pleaded  In  our  defense,  thus 
ignoring  the  other  defenses.  Terry  v.  SMvefy, 
64-106,  78. 

19082.  In  an  action 'to  recover  for  damagea 
for  injury  to  plaintifl 's  crop  of  com,  where  a 
witness  had  testified,  without  being  contradicted, 
that  he  owned  an  interrat  in  the  com,  it  is  not 
error  for  an  instruction  to  be  based  on  the  theory 
that  such  person  had  an  interest  Hinahaw  v. 
GUoin,  64-116,  78. 

10088.  It  is  a  harmless  error  to  instract  that 
certain  witnesses  testified  to  certain  facts,  if  jury 
is  also  instructed,  that  they  areexclusive judges 
of  facts  and  credibility  of  witnesses.  Jones  v. 
State,  68-235,  '76 ;  DritkiU  v.  State,  7-338,  '55. 

19084.  Directing  verdict.  It  is  duty  of 
court  to  inform  pury  that  there  is  no  evidence 
to  maintain  an  issue  formed,  when  there  is  no 
such  evidence,  and  direct  them  to  bring  in  a  ver- 
dict for  defendant  or,  as  tlie  case  may  be,  and 
may  refuse  to  allow  defendant  to  introduce  evi- 
dence. Dodge  V.  Gayhrd,  6S-365,  76 ;  Steitanela 
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T.  WingaU,  42-574,  '73.  Cf.  Hynd*  y.  Ham,  26- 
31,  '65;  BroVT.  JWw/L  12-334,  '59. 

19085.  This  can  be  dooe  only  when  there  is 
DO  evidence.   L.A  W,  M.  R.  Co.  T.  Montgomety, 

3^74,  '56. 

19086.  InrtracttOB  to  find  fbr  plalitur  1b 

Jtroper,  where  evidence  clearly  makw  oat  «  case 
or  him,  and  there  is  no  evidence  to  contradict 
it  or  establish  a  defense.  HauasrdY.CUuen^  8laU 
B<mk,  72-130,  '80. 

19087.  Where  amoaot  of  damages  is  liqui- 
dated and  susceptible  of  calculation,  to  instruct 
to  find  for  plaintiff  for  a  certain  amount  remain- 
'2I  ^^'^  ^'  ^^"^  Ptvaiing  Cb.,  64- 

19088*  An  instruction  assuming  that  there 

has  been  no  impeachment  of  a  witness,  and  that 
there  is  but  one  mode  of  Impeachment,  name- 
ly, by  evidence  of  general  bad  character,  was 
held  to  be  erroneous.    Tory  v.  State,  18-70,  *69. 

19089.  An  instruction  should  be  based  up- 
on a  state  of  facts  assumed  to  have  been  proved 
by  all  the  evidence  bearing  upon  i^  and  not  by 
a  part  thereof  only ;  and  this  rale  u  especially 
applicable  tocasesioTolving  question  of  fraudu- 
lent intent,  which  is  ffenerallr  a  question  of 
fact.  Ewing  v.  Ores,  12-64,  '69.  Of.  JZoote  t. 
3W  10-OT,  '57. 

19090.  Preponderance  of  eridence.  In  an 
action  by  a  father  for  seduction  of  hisdaaghter, 
court  gave  following  instruction:  "As  to  the 
main  fact  of  sexuBl  intercourse,  the  danghter 
swears  to  this  fact,  and  the  defendant  denies  it ; 
if  these  two  witnesses,  as  they  stand  before  you, 
seem  equally  to  claim  your  credence,  you  can 
not  in  such  case  find  for  plaintiff,  because  as  to 
that  fact,  which  is  radical  in  the  case,  there  is 
nopreponderancefortheplaintiff."  Held;  where 
there  is  any  other  evidence  tending  to  establish 
such  fact,  such  instruction  is  error,  as  tending 
to  mislead  iury.   Pniiu  v.  On,  21-15,  '63. 

19091.  Application  of  OTidence.  In  a  crimi- 
nal case,  where  there  is  anv  evidence  tending  to 
prove  different  theories  of  case,  it  is  error  for 
court  to  instruct  jury  that  they  most  limit  their 
inquiry  to  a  particular  view  or  application  of 
it.    Jjmma^ier  t.  StaU,  22-247,  '64. 

19092.  Otherwise,  if  there  is  really  no  evi- 
dence tending  to  support  a  parUcnlar  theory 
sought  to  be  maintained.  Id, 

lv093.  Where,  In  instructions,  it  is  assumed 
that  agency  has  been  established,  S.  C  will,  such 
ajgency  being  material,  presume  such  assump- 
tion correct,  where  evidence  is  not  in  the  recora. 
£owen  v.  PoUard,  71-177,  '80. 

19094.  On  trial  of  indictment  for  murder, 
court  instructed  :  "A  great  crime  has  been  com- 
mitted in  this  county,  through  an  act  which  re- 
sulted in  the  death  of  a  servant  of  a  railroad 
corporation,  engaged  in  the  arduous  and  dan- 
gerous duties  of  his  position :"  the  crime  allud- 
ed to  beiiu  that  for  which  defendants  were  on 
trial.  iSld ;  charge  erroneous ;  the  court 
should  not  have  assumed,  much  less  stated,  that 
crime  charged  had  been  committed.  JaekmanY. 
State,  71-149,  '80. 

1909&.  Facts.  In  a  criminal  case,  defend- 
ant is  not  entitled  to  an  instruction  beginning, 
**  It  is  assumed  bjr  the  stat^  that,"  etc.  He  has 
no  ri{^t  to  restrict  the  prosecutton  to  a  single 
theory.   Bwke  t.  ^e,  72-392,  '80. 

19006.  In  action  on  a  contract,  where 
plaintiff's  lights  depend,  in  any  degree,  upon 
^al  sufflcimcy  o!  docnmentary  eridence^  tt  is 


)NS  III,  rv. 

firovince  of  court  to  determine  snfficiency  in 
aw  of  such  evidence;  and  if,  in  his  opinion,  it 
is  not  sufficient,  he  may  instmct  juir  to  retoni 
a  verdict  for  defendant.  Jm.  bu.  Co.  t.  BatiCT>, 
7(K-1,  '80. 

19097.  But  should  court  err  in  holding  evi- 
dence insufficient,  such  instruction  would  be  er- 
roneous, and,  if  properly  assigned  as  error,  en- 
titie  anrieved  party  to  a  reversal  by  S.  C.  id. 

19098.  Issn-nctlon,  "under  the  evidence, 
to  return  a  verdict  for  the  defendant,"  is  erro- 
neous, unless  given  in  a  case  where  there  was 
no  evidence  at  all  before  the  jury,  or  where  the 
eridence  was  all  documentary  or  written,  and  <A 
such  a  character  as  to  require  the  court  to  nve 
it  a  legsl  construction.  Mbai^  Town  Dncm  Aml% 
V.  Srvmbodc,  68-93,  "79. 

19099.  In  criminal  case,  court  instructed 
jnry  that  it  was  "important  to  determine 
whether  the  alleged  assault  or  assault  and  bat- 
tery made  upon  deceased  by  defendant,  either 
alone  or  in  company  with  others,  was  lawful  or 
unlawful  act."  Had;  itdid  not  assume  such  as- 
sault as  a  fact  proved.  AtterHnt  T.  SUUe^  79- 
341,  '80. 

19100.  An  Ingtmctlon  does  not  aasunea 

fket  by  beginning,  "if,  at  or  before  the  admin- 
istrator's sale  of  the  lands  in  question^"  etc^  as 
it  is  hypothetical.   Morgmy.  WaXOm,  69-260^ 

'79. 

rr.  FleAitsgs. 

19101.  It  is  vnat%a  refuse  to  instruct  con- 
cerning the  effect  of  addoue  when  the  eridenoe 

does  not  sustain  it    Tudcer  t.  CfaA,  4S-31.  '73. 

19102.  Instruction  foreign  to,  and  onlaide  of, 
the  case  made  by  the  pleadings  are  enoneons. 
EmruY.  OaUantine,  67-367,  77. 

19108>  In  slander,  instruction  that  ostain 
words  laid  in  complaint  are  not  actionable^ 
cures  error  In  refwnr  to  strike  out  af  cms* 
plaint  those  words.  Arier  t.  CAom,  60-388, 
78. 

19104.  The  8.  C.  can  not  say,  if  evidence  is 
not  in  record,  that  an  instruction  that  an  insuf- 
ficient answer  constituted  no  defense,  eand 
error  !n  overmllng  demurrer  to  saeh  an- 
swer.  &Baen^  v.  Patiev,  67-408,  79. 

1910&.  If  declaration  contains  some  good 
and  some  bad  counts,  the  court,  on  defendant's 
motion,  may  instrut^  to  disrwud  the  bod 
counts.  NemU  r,  Dmm,  8  Blf.  528,  >47.  a 
11-458. 

19106.  Defendant  can  not  ask  the  court, 
under  ibe  statute^  to  instruct  to  disr^ard  a 
count  in  declaration,  on  account  of  being  de- 
fective, if  defect  would  be  cured  by  a. jtmenl 
verdict  for  plaintiff.  IWpta  t.  Bamf,  3  Kt  210^ 
'33. 

19107.  Complaint  was  in  several  Duagraplu. 

Court  instructed:  "Before  plaintiff  would,  in 
any  event,  be  entitled  to  recover  in  thia  case, 
the  jury  must  find  from  the  evidence  that  the 
allegations  and  averments  in  the  complaint  are 
proved  substantially  as  laid :  that  his  right  to 
recover  can  not  be  enlarged  beyond  the  case 
made  by  his  complaint ;  and  if  the  jury  brieve 
that  the  plaintiff^  has  failed  to  prove  any  one  of 
the  material  averments  in  his  etmplaint  in  its 
general  scope,  the  jury  must  find  fortbedelend- 
ant  ife&f/  erroneous.  Herbert  v.  Drmt^  9t- 
364  '69. 

I'OIOS.  Depnrt«r«.  Wbeiea  pleadinsaond- 
ed  upon  a  oontract  as  anabaolntefautari  »  in* 
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stncUon  treating  rach  cDntract  as  a  conditional 
sale  was  eriDneoas,  being  irrelevant  to  the  issue. 

Haw  Maek.  Co.  v.  Rtber.  e6-498,  '79. 

19109.  Within  the  Issneg.  It  is  error  to  in- 
«tnict  the  jury  to  consider  certain  matters,  in 
arriviD|;  at  their  rerdlct,  which  were  not  em- 
braced ia,<»'  shown  bj,  any  of  pteadtngs.  Both 
the  court  and  jury  are  bound  and  limited  by  al- 
legations in  pleading,  and  issnee  therein  pre- 
sented.   Terry  V.  Shitxly,  64-106, 78. 

19110.  Pertinent  to  the  Issue.  SuittorecoTer 
money  paid  to  a  constable,on  an  execution  against 
the  plaintiff  assuretyforthe  defendant.  On  trial, 
the  court  refused  to  instruct  the  jury,  on  ap- 
plication of  thedefendant,  that  the  plaintiffcoutd 
not  reoover,  unless  the  money  was  paid  on  an 
-ezecntion  against  the  defendant,  on  which  the 
plaintiff  was  surety  for  thedefendant;  and  in- 
stead thereof,  instructed  the  jury  that  the  essence 
of  the  action  was  the  payment  of  the  money  by 
the  plaintiff  on  the  defendant's  debt,  and  for  his 
benefit ;  and  that  it  was  immaterial  whether  the 
money  was  paid  on  an  execution  against  the  de- 
fendant on  which  the  plaintiff  was  surety. 
Held;  instrucUon  moved  ny  defendant  was  pei^ 
tinent  to  the  issue,  and  should  bare  been  given. 
Joan     Becker,  1  »-4d2,  '61. 

19111*  Instruction  to  cast  the  ontu  of  proof 
on  one  par^  when  the  pleadings  put  it  on  the 
other,  is  error.  State  v.  Cnedeg,  09-203, 79. 

T.  BeAual  of  Iiutnietioiis. 

19112.  BetanL  Where  substance  of  in- 
atmcUon  refused  is  covered  by  one  given,  refusal 
is  harmless.  L.  M.AB.R.  Co.  v.  Murdoch,  68-137, 
79 ;  Sinna  v.  Slate,  66-428, 79 ;  KratMr  v.  Wartk, 
66-648,  79;  Hadley  v.  Pralher,  64-137,  78; 
Jonea  v.  Slaie,  64-473,  78;  PiiU  v.,Firat  Nai.  BL 
Aurora,  68-254,  78 ;  Brooks  v.  AUaiy  62-401,  78 ; 
CrandaU  v.  Firtt  Not  Bk.  Avbum,  61-349,78; 
Beard  t.  Stoan,  $8-128,  71 ;  Ndaon  v.  Bardy,  7- 
.S64.'fi6;  Taberr.  Hvimn,  5-322, '54;  L.A  U.M. 
R.ih.T.  Mfmigomeni,  7-474,  '56 ;  Abram r. Smiih, 
4  BIL  96.  '46;  Gentry  v.  Barffit,  6  Bif.  261,  '42. 

1911ti.  Instructfon  assuming,  as  proved,  a 
fact  in  controversy,  should  be  refused.  L.  M. 
■AB.R.CO.  T.  Murdoek,  68-137,  79. 

19114.  Court  may  refuse  an  indefinite  and 
Ambiguous  instruction.  £oe6  v.  IFetB^  64-285, 
■78;  Bird  v.  Laniva,  7-^15,  '56. 

1911Sa  Not  error  to  refuse  an  instruction, 
unless  it  ought  to  be  given  in  terms  prayed.  X. 
■dV.M.R.C!o.v.  Monlgtmury,  7-474,  '56. 

19116*  May  be  properly  refused,  if  not  perti- 
wnt  to  the  evidence.  Newbyv.  Valnl,  6-412, '55. 

19117.  Error  in,  refusing  instructions  not 
available  where  there  was  no  motion  for  new 
-trial  on  that  ground.  FUmSng  v.  PotUr,  14- 
-486  '60. 

1*91 18.  By  failinff  to  except  to  refusal  of  in- 

«trnction,  party  will  be  deemed  to  have  acqui- 
esced. MeKinney  v.  Springer,  6-463,  '55.  Cf. 
Gmpara  v.  Hedga,  6  Bif.  416,  '43. 

19119.  Degrees  of  offense  under  Indict- 
ment* Under  an  indictment  for  rape,  it  is  not 
■error  t«  refuse  giving  of  instructions,  that 
would  be  proper,  if  the  jury  could  not  find  de- 
fendant guilty  of  any  but  most  serious  offense, 
but  improper  in  a  case  wherein  the  jury  may 
find  him  guilty  only  of  the  lesser  offense  of  as- 
sault and  battery.    Riekie  v.  Slate,  68-356,  77. 

19120.  Evldenee  not  In  reeorii.  It  will  be 
presumed  by  the  Supreme  Court,  that  the  refusal 


ol  the  court  below  to  give  certain  instructions 
was  proper,  when  the  evidence  is  not  in  the 
record.  FimeU  v.  Pierce,  11-322, '58;  If.  A.  & 
S.  R.  Oo.r.  (hUow,  8-471,  '56;  WooUey  v.  Stale, 
8-602,  '56 ;  Jo/fo  v.  T.  H.  D.  Co.,  9-4J7,'67  ;  QriMn 
V.  TenaUUm,  17-234,  '61 :  Btvuards.  Brom,  66- 
74,  77! 

19121.  It  is  harmless  error  to  refuse  to  give 
certain  instructions,  subject  matter  of  which  is 
covered  by  other  instructions.  0.  A  M.  By.  Co.  v. 
Dicherton,  59-317.  '77 ;  Richie  v.  State,  68-355, 
'77 ;  LeaeUen  v.  GarretL  58-442,  '77 ;  Gebkart  v. 
Bvrkett,  67-378,  '77;  Gromm  v.  Boener,  56-497, 
'77 ;  House  v.  MeKinney,  54-240,  '7S  :  Omham  v. 
Nowtin,  54-389,'7d  :  I.ASlL.  R,  Co.t.  i^ouL  58- 
143,  '76:  46-1 J  44-72. 

19122.  Where  record  shows  that  instructions 
were  given  by  tl>e  court,  and  these  instructions 
are  not  made  a  part  of  record,  the  S.  C.  can  not 
say  that  court  below  erred  in  refusing  to  give 
certain  instructions,  although  such  instruc- 
tions are  rif;ht  in  themselves.  It  will  be  pre- 
sumed that  in  substance  such  instructions  were 
already  given.    Myert  v.  Mmphy,  60-282,  '78. 

19128.  Proximate  cause  «f  liijuj.  In 
action  for  damages  arising  from  the  negltgeuoe 
of  defendant  in  causing  the  death  of  decedent. 
Where  the  jury  were  instructed  to  find  that  the 
death  of  the  deceased  was  caused  by  the  wrong- 
ful act  of  the  defendant,  it  Is  not  error  to  refuse 
an  instruction  that  the  blow  given  by  defendant 
to  the  deceased  must  have  been  the  proximate 
cause  of  the  death  of  the  decedent.  J.  M.  &  I. 
B.  Co.  T.  ^ks,  89-668,  72. 

19124.  Also,  not  error  to  refuse  to  Instruct, 
that  if  the  decedent  bad  a  tendency  to  insanity 
or  disease,  and  he  received  the  injury  which  pro- 
duced hia  death,  which  injury  would  not  have 
produced  death  in  a  well  person,  the  injury  was 
not  the  proximate  cause  ol  his  death.  Id. 

19125*  Instmcttons  based  on  a  hypotheti- 
cal case,  when  the  evidence  does  not  tend  to 
make  the  case  supposed,  are  out  of  place,  and 
ought  not  to  be  given.  Jeff.  K  Co.  v.^SmA,  28- 
459,  '66;  Swank  v.  iVwAob, ^4-199,  '66. 

19136.  Instruction  was  asked  that,  "in  event 
they  found  for  the  plaintiffs,"  jury  uiould  an- 
swer certain  interrogatories.  Hdd;  properlr 
refused.    Wood  v.  Ottram,  29-177,  '67. 

19127*  Instructions  not  to  r^ard  certain 
evidence,  which  had  been  excluded,  need  not  be 
given.   (?.  JL  (ft  Z  A  0>.  T.  iTom,  41-470,  73. 

19128.  It  is  not  error  to  refuse  to  ^ve  an 
instruction  reminding  the  jurors  of  their  duty. 
Id. 

19129*  AppllMble.  It  is  not  error  to  refuse 
instructions  consisting  of  abstract  propositions 
of  law,  when  not  appncable  to  the  facta  in  evi- 
dence.   Muuelman  v.  iVaU,  4^126,  '73. 

19180.  Nor  in  giving,  or  refusing  to  give,  in- 
structions, when  on  the  evidence  the  verdict 
could  not  have  been  different  Jd. 

19181.  When  value  of  property,  alleged  in 
indictment  to  have  been  stolen,  was  fully  proved, 
and  their  value  was  such  as  to  preclude  any 
question  as  to  whether  it  was  grand  or  petit 
larceny,  no  instructions  may  be  given  as  to  value. 
Jones  V,  State,  49-649,  '76. 

19182.  The  refusal  of  an  instruction  asked 
can  not  be  assigned  for  error,  where  it  has  been 
^v^  ir^  general  charge.    TAon^won  v.  GrimM, 

191*88*  Not  error  to  refuse  an  Impertinent 
instruction.  Id. 
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19184.  Instnietioiis  appllemble  exelnslTeljr 

to  a  common  law  action  for  killing  stock,  given 
in  an  action  under  statute,  OKaimt  a  railroad 
compsny,  are  improper.  J.  M.  &  I.  R.  (h.  v. 
Lj^,  66-477,  '76. 

19135.  An  instrnctiOB  asserting  a  correct 
Ic^l  principle  maj  be  rightly  refwed  for  any 
one  of  at  lea»t  three  reasons.  1.  That  it  is  not 
pertinent  to  the  particular  case,  as  made  by  the 
evidence;  2.  That  it  was  not  banded  to  the 
judge  for  his  examination  at  a  proper  time;  3. 
That  it  was  clearly  embraced  in  instructions 

Siven.  FiUgerald  v.  Jerabman^  10-338,  '58.  Cf. 
8-231 ;  28-531 ;  28-399. 

19186.  Where  a  specikl  verdict  ascertains 
facts  which  are  clearly  sufficient  to  support  the 
judgment,  irrespective  to  other  facts  in  relation 
to  which  an  instruction  is  asked  for  and  refuMsd, 
the  refusal  is  unimportant.  RitXY.  iiiec,6-100,'54. 

19187.  Error  m  not  giving.  If  additional 
instructions  are  required  the  party  must  ask  for 
them,  and  if  they  are  not  given,  reserve  the 
question.   lajmranl  v.  lAfpraaUy  68-273,  '75. 

19188.  An  tngtmetion  tnaeenratel];  word- 
•i,  and  erroneous  as  an  abstract  proposition^  is 
nevertheless,  right,  if  correct  in  its  application 
to  evidence,  and  not  calculated  to  mis  tead.  If 
too  narrow,  should  be  refused.  The  court  is  not 
bound  to  give  it,  unless  it  ought  to  be  given  pre- 
cisely as  prayed.    A»tev.  2Vn«r,  10-87,  '67. 

19189*  Befkual  0&  Where  record  does  not 
show  reason  why  an  Instruction  was  refused,  nor 
exclude  presumption  that  it  was  for  some  other 
reason  than  its  supposed  illegality,  the  8.  C.  will 
presume  that  ruling  was  correct.  KcAk  v.  ElU*, 
ie-301.  '61. 

TI*  Harmleu  Error. 

19140.  InstmetionSf  erroneous,  may  be 
Wltt4rawa  after  the  jui^  had  retired,  by  caus- 
ing them  to  be  returned  into  open  court,  and,  in 
the  presence  of  objecting  party,  withdrawing  ob- 
noxioU8ctrarge,and  giving  a  correct  one.  Bunlin 
V.  SUtie,  «8-38,  '79. 

19141.  Court  may  instmct  to  disregard  evi- 
dence immaterial  to  issue.  IMtry.  Koncs,  7  Blf. 
514,  '45. 

19142.  iBstmetlon  to  disregard  erldenoe 
Improperly  admitted,  cures  error  in  admitting 
iL   Z3mer  v.  Kepler,  18-290,  '61. 

19148.  An  Instruction  should  be  refused 
which  would  tend  to  mislead  the  jniy.  Wtatk- 
er^v.  Higffina,  0-78,  '54. 

19144.  A  party  can  not  complain  of  an  in- 
struction which,  though  not  Btnctlv  applicable 
to  the  evidence,  yet,  taken  as  a  whole,  does  him 
no  injustice.    Hummd  v.  Tyner,  70-84,  '80.  Cf. 

V.  Moore,  60-263,  '79.  Watts  v.  Saie, 
88-237,  '70 ;  PurOey  v.  Jtforriwn,  7-366,  '55 :  Har- 
i-kv.  Pierce,  «-162,'55;  Wood  v.  Ommona,  8-418, 
'52 ;  MUeheU  v.  AUttoa, 29-43,  '67 ;  SuTtim  v.  Oala- 
«uy, 80-469, '63,;  AUntuonv.  Gwm,  8-376, '66. 

19146*  Nor  even  if  alMtracUjr  erroneous,^  if 
under  facta  in  case,  party  excepting  was  not  in- 
jured. Moiord  V.  Woodwortk,  7-83,  '65.  Cf. 
JRottim  V.  Sm,  68-46,  78. 

19146.  Where  instruction  was  correct,  though 
not  sufKciently  guarded  but  that  it  might  have 
misled  the  jury,  and  upon  examination  of  the 
whole  evidence  there  was  no  reason  to  doubt 
correctness  of  the  finding.  Heid;  no  error. 
Wood  V.  OXrom,  89-177,  '67. 


19147.  The  conrt  may  communicate  with  the- 
jury  during  their  deliberaUons  to  withdraw  er- 
roneous instructions  and  give  additional  ones ; 
but  where  erroneous  instructions  are  given  in 
writing  and  taken  by  the  jury  to  their  room,  the- 
court  can  not  withdraw  them  through  the  bailiff^ 
after  adjournment  for  the  day,  and  in  the  ab- 
sence of  the  parties.    Hall  v.  Slate,  8-439,  '56. 

19148.  A  jury  being  unable  to  agree,  and  the 
parties  having  objected  to  their  discharge,  the 
court,  in  the  presence  of  the  parties,  gave  an. 
additional  and  l^ial  instruction,  and  sent  them. 
again  to  their  room.  ifeU;  not  error.  SoggY^ 
Sou,  7-561, '56. 

19149.  Thongli  tnstmcilons  be  err»neons», 
verdict  will  not  be  disturbed,  if  in  accordance 
with  weight  of  evidence  and  justice.  Boberia  v. 
A^odwi/i,  8-339, '66;  JfcCW/ v.  6-187, '54;. 
Andr€  V.  Johnton,  6  Blf.  376, '43;  Harru  v.  Doe^ 
4  Blf.  369,  '37;  SrooHer  v.  SlaU,  lfr-190,  '60;. 
ConvxU  V.  Emrie,  4-209,  '53;  aiftm  v.  Shaiutmy 
id.  498,  '53;  Waiaon  v.  AlUa,  id.  537;  Swfv, 
BtrL  8-306,  '52 ;  ManduaUr  v.  Doddridge,  ULSSSt, 
'62 ;    EUitm  v.  Done,  8  Blf.  571,  '47. 

19160.  If  an  erroneous  charge  b  ^ven,  it 
can  not  be  corrected  by  another  instruction 
which  may  state  the  law  correctly,  unlese  the 
former  is  withdrawn.  Summers  v.  StaUj  61-201, 
'75 ;  Brxidley  v.  StaU,  81-492,  '69 ;  Qem  v.  Staity. 
id.  480 ;  Kirldand  v.  dilate,  48-146, 73  i  T.  W.  £ 
W.  R.  Oa.YShyekman,M-42, 7& 

19161*  In  such  cases  the  court  dioold  tell 
jury  the  state  of  facta  to  which  each  •propoaition 
of  law  is  applicable.   Clem  v.  SUtte,mipra, 

191 62.  Giving  instructions, per «e,wrongjwhich 
as  applied  to  evidence,  have  not  done  an  injury,, 
is  a  narmless  error.  Hoyden  v.  Soiuer,  66-42y 
'77 ;  Slipp  r.  AfTMo  MUi,  e(e,,  Onvet  a.Co..it- 
16, 76.  ^ 

19168.  It  is  a  harmless  error  to  give  inBtmo- 
tions  (in  an  action  for  breach  of  marriage  con- 
tract) to  find  for  the  plaintiff  on  proof  ofpRHD- 
ise  to  marry  plaintiff  by  defendant,  without 
proof  of  mutual  promise,  when  the  jury  made 
special  verdict  "  that  there  was  a  marriage  con- 
tract between  plaintiff  and  defendant."  The  vei^ 
diet  showed  the  error  was  harmless.  WUda  v.. 
Boaan,  67-453,  '77. 

19164.  Error  cored  by  fnstmotloaa.  Error 
in  admitting  evidence  may  be  corrected  by  in- 
structions to  the  jury  not  to  consider  it  nnleas 
other  matters  are  proven  making  it  material 
and  competent.    Oebhart  v.  BurkeO,  57-378,  77- 

19165.  Cured  by  Judgment.  Anenoneoas 
instruction,  on  a  trial  ol  indictment  for  marderr 
tliat  iu  addition  to  imprisonment,  they  might 
assess  a  fine,  if  found  guilty,  was  cured  by  dis- 
regarding the  fine  imposed  by  Uie  verdict*  in. 
rendering  judgment.  VealA  v.  SbUe,  60-291, 
'78. 

19166.  Not  error  by  instrucUon  to  withdraw 
a  question,  whether  there  was  an  agreement,  as 
alleged  in  the  answer,  when  there  was  no  evi- 
dence from  which  the  jury  might  have  conclud- 
ed that  there  was  such  agreement.  <8hrtap  t> 
Doan,  28-466,  '64. 

19167*  ErroneovsfautmctioK  will  Dot  cMur 
a  reversal,  if  the  verdict  is  clearly  right  on  tb* 
evidence.   L.  A  I.  R.  Co.  v.  ^dons,  26-76,  '6&. 

19168.  A  new  trial  will  not  be  granted  uptoi 
the  ground  that  the  court,  in  charging  juir^ 
misstated  the  law,  when  defendant  could  not  be- 
prejiidiced  thereby.  Jforru  v.         80-131, '68. 

19169*  When  an  instruction  given  was  in- 
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applicable  to  the  facts  as  found  hy  the  juiy,  it 
conld  hare  done  no  harm,  conceding  that  it  was 
iDCorrect.    PttrmUe  v.  Shm,  87-469,  71. 

19160.  Though  an  instruction  standing  alone 
may  be  objectionable,  if  the  "chaises  takea  al- 
together, leare  noUiing  of  which  the  party  can 
complain,"  a  case  will  not  be  reTersed.  Eggtetton 
V.  OaUU,  48-531,  '78. 

19161.  Where  a  will  was  contested  on  sev- 
eral ^ands,  it  was  not  error  to  give  an  in- 
struction applicable  tu  only  one  ground,  though 
the  court  did  not  limit  it  to  such,  when  other 
charges  were  ^iven  applicable  to  the  other 
grounds.  The  jury  were  not  misled.  Hm/t  t. 
Watf  87-21,  '71 ;  Buncfy  t.  MiKnightt  48-602, 
74. 

19168.  An  instruction,  which  is  merely  im- 
perfect because  it  does  not  fully  state  the  law, 
yet  states  it  correctly  as  far  as  it  goes,  may  be 
completed  by  another  instruction  which  su^ 
plies  its  defect ;  though  an  instruction  which  is 
wrong  can  not  be  corrected  by  one  which  is 
right    Simu  t.  State,  66-428,  '79;  Achey  v. 

l$16s!^^[Mtaflal  of  a  q»edflfl  iBstrnotioii 
can  not  be  alleged  as  error,  where  same  was 
given,  snbstanUally,  in  a  geoenX  charge.  Mor- 
gan T.  Stmnvm,  6-169,  '65. 

19164.  Blank  In,  or  omlssIoB  fron^  may 
be  cured  by  ashing  an  additional  instruction,  or 
the  &lling  of  the  blank,  and  if  simply  left 
blank,  on  being  transcribed  in  the  record,  a 
eaiiorari  ahoald  oe  obtained ;  but  if  sacb  bluik 
does  not  mislead  the  jury,  it  is  harmless.  Ptnce 
T.  JfoteMoee,  65-345,  79. 

1916ft.  In  instruction,  not  error  to  refer  to 
and  state  position  assumed,  upon  a  question 
made  prominent,  in  argument,  ii  the  whole  case 
is  fully  and  fairly  placed  before  the  jury  in  the 
instructions.   Sau^  v.  Suue,  86-80, 71. 

19166.  luEttraetlon,  good  as  far  as  it  goes, 
may  be  anpplemented  by  another,  covering  the 
point  omitted,  and  by  the  two.  no  error  wul  be 
committed.    Walktr  v.  HeOer,  78-46, '80. 

19167.  Where  one  of  several  instructions,  if 
standing  alone,  might  be  objectionable,  if  it  can 
not  mislead  the  jury,  and  if  all  the  instructions 
taken  tf^ther  pro[)erly  state  the  law,  thenving 
of  such  instruction  is  not  available  wror.  Srooka 
v.il/ten,  68-401,  78. 

19165.  Instructioo  mav  be  cured  by  anoth- 
er when  the  former  is  good  as  far  as  it  goes,  but 
Dot  so  when  wrong.   AAen  v.  £ta<s,  64-56,  '78. 

19169.  Erroneous  instruction  was  no  cause 
of  reversal  when,  l.  The  court  in  another  in- 
struction, directed  the  jury  correctly  on  thesub- 
jaft.  2.  As  applied  to  the  facts  of  the  case,  the 
erroneous  instruction  could  not  have  prejudiced 
the  defendants.   i/aU  v.  .SiFtUe,  8-439,  *56. 

19170.  Instructions  that  do  no  harm,  do  not 
constitute  available  errora.  Riehardton  v.  Stale, 
«6-381,'76. 

19171.  An  instruction  should  beheld  to  be 
correct  if  it  would  produce  the  proper  result  up- 
on the  facts  of  the  case,  whether  technically  ac- 
curate or  not.   Thompson  v.  rAompwm,  9-323,  '57. 

19172.  Refusing  an  instruction  on  an  issue 
decided  in  favor  of  party  asking  it  is  a  harmless 
error.    Woodxoard  v.  Be^ue,  58-176,  76. 

,  19178.  Irrelevant.  Evidencebeinginrecord, 
It  may  control  judgment  without  regard  to  ir- 
Klevant  InBtmctlonB.  Bbdx  v.  Hedaet,  14-o66, 
'60.  ff--  . 

19174.  It  is  a  harmless  error  for  jury  to 


.  disrra^ard  erroneous  instructions.  Bogers  v.  Rog- 
ent,  4lH, '74. 

19175.  Also,  if  court  give  an  erroneous  charge 
and  afterward  correct  it  by  giving  a  legal  charge. 
Ton  v.  Torr,  20-118,  '63;  Sfoo  v.  J2o6erto,  7-128, 
'55:  Fairjield  v.  Srotming,  1-322,  '48;  Qronow 
V.  Danidt,  7  Blf.  108,  '44. 

1917G.  In  an  instrnetlon  as  to  conflict  of 
testimony,  in  a  suit  on  a  note,  the  use,  inter- 
changeably, of  the  words  "testimony"  and  "evi- 
dence," is  harmless,  if  the  note  is  the  only  writ- 
ten evidence.  Forgeu  v.  Fvra  Nat.  Bank  Cambridge. 
<%,  66-123,  79. 

Til.  AvaOaUe  Error. 

19177.  Exceptions  to  instructions  given  or 
refused  should  be  specific  in  order  to  make  any 
error  connected  therewith  available.  BaJcer  v- 
McGinnitt,  22-257,  '64. 

19178.  Exception  must  be  before  return  of 
verdict.    Hedtr  v.Begant,  8-501,  '52. 

19179.  Instruction  is  right,  if  correct  to  tho' 
evident,  tiioogh  erroneous  as  an  alwtoact  pro- 
position.  Sko^  V.  State,  6-113,  '66. 

19180.  When  aU  evidence  Is  not  In  bni  of 
exceptioiU}  the  Supreme  Court  in  criminal 
cases  can  not  consider  whether  the  verdict  is- 
contrary  to  the  evidence ;  nor  reverse  the  judg- 
ment on  instructions  given  which  might  have- 
been  right  under  evidence  that  might  l^lly 
have  been  given  on  the  trial.  Ward  v.  Slate, 
62-454,  '76. 

19181.  Evidence  In  reeord.  When  all  the 
evidence  'a  not  in  the  record,  error  in  refusing' 
instructions,  correct  in  the  abstract,  is  not 
available  in  the  S.  C.  Yatee  v.  ti'eora^  51-324. 
76 ;  Waiien  v.  Sutchiiu,  29-136,  '67 ;  J.  M.dl, 
ILC0.V.O0X,  87-325,  '71. 

19182.  Ri^htto  have  instructions  reduced  to> 
writing  is  waived  by  failure  to  request  court- 
until  argument  of  connsel  has  commenced. 
Oonoe  V,  /.  &W.Gr.Bd.  Co.,  82-472,  70. 

19188.  Erroneous  instruction  can  not,  oit 
appeal,  be  made  available  as  error  by  a  party 
on  whose  motion  it  was  given.  Minot  v.  Miiehmp 

80-  22^  '68. 

19184.  Instructions  refused,  must  be  dis- 
tinctly numbered,  in  order  that  error  assigned 
upon  refusal  be  presented  to  8.  C.  Corydl  v.  &onef. 
02-308,  '78. 

19185.  And  exceptions  to  them  should  be  by 
reference  to  their  numbers.  Stale  v.  BarUett,  9- 
569,  '67. 

19186.  Presumption  of  innocence.  It  is 

error,  when  requested,  not  to  instruct  "  that  the 
defendant  is  presumed  to  be  innocent,  *  *  and 
before  he  canoe  convicted,  •  •  •  the  state  must 
prove  him  guilty  of  the  crime,  beyond  a  reason- 
able doubt.*^  Line  v.  State,  61-172,  76 ;  Xon^ 
Slate,  46-582,  '74. 

19187.  Exceptions.  Giving  or  refusing  in- 
Btmctions  can  not  be  available  as  error  unless 
they  are  in  the  bill  of  exceptions,  and  exceptions 
were  duly  taken.  Marshall  v.  Beeber,  58-119^ 
'76.  Or  by  exceptions  noted  as  required  by  law- 
Fisker  V.  Allvion,  46-593,  '74. 

19188.  Objections  to  instructions  should  ba 
specific.    Sipev.Sipe,  14-477, '60. 

19189.  Oldectlon.  In  motion  fbr  new  trlt1>  ' 
that  "  the  court  erred  in  the  instructions  given 
to  the  jury,"  not  sufficiently  certain,  where  sev- 
eral instrucUoiu  were  given.  EiUp  t.  Lat^ 

81-  183,  '63. 
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ing.    Boffgs  v.  Qifton,  17-217,  '61. 

10191.  Instrnctlons  glreH  will  not  be  ex- 
amined in  8.  C,  where  a  new  trial  was  not 
Asked  for  on  the  ground  that  erroneous  charges 
had  heen  given.  Smiih  T.  AUen^  16-316,  '61; 
KeiU  V.  Lawson,  12-675,  '59. 

19192.  Failnre  of  a  party  to  except  to  an 
ioBtruction  given,  Ib  a  waiver  of  any  oojection 
thereto.    Parker  r.  Clayton,  51-126,  '76. 

1919St  Deflitlte.  A  motion  for  a  new  trial  is 
snfficiently  definite  for  "  error  in  refusing  to  give 
instructions  numl>ered  from  one  to  eleven  inclu- 
sive, asked  the  defendant  as  shown  by  his 
lill  of  exceptioQS,"  although  the  bill  had  not 
then  been  filed.  NMnger  t.  Rej/nobis,  fi2-218, 
*76. 

19194,  MentlflcmtloB  and  exceptton.  The 
Tecord  showed  the  following  exception :  "  To  the 
siving  of  each  of  which  instructions  and  the  re- 
lusal  to  give  those  asked,  defendant  Nofsinger 
At  the  time  objected  and  excepted."  This  ex- 
<eption  immediately  follows  atter  the  instruc- 
tions asked  by  defendant,  and  immediately  pre- 
ceding them,  and  following  the  court's  instruc- 
tions 18  this  statement :  "  And  the  court  refused 
to  give  the  jurr  the  (bUowingxDitTucttoftaMftced 
defendant  NofaiDaer,  to  vit:^  Tb»'ta>fan6- 
tions  are  in  the  bilfof  itsmMifOk  JE&B;  ex- 
^options  properir  lalceii.  'fl^li6«r  Btj/neUi, 

I!)i05.  Ksreptlrhiis  to  several  instnitrtiuns 
given,  to  be  ;iv:iil:il}U',  iiiLiist  he  made  and  sinifld 
At  the  close  of  eacli  niie.  Shertank  JfStt.Mnt 
2f<a'l  ffk  Bioomingioti,  53-73,  '76. 

19190.  Intfunent  of  error.  Eluding 
•rideace,  or  giving  or  refusing  instructioni,  can 

not  be  misiKtied  as  error.  Tliepi.-  ijnefttiona  nre 
Anij  raiHiid  by  an  assi^tinierLi  of  urmt  in  ruling 
on  a  motion  for  a  new  trinil.  Brei-Jwuridgfi  v.  Mc- 
4K5H4t,  '76;  Wtwdfillv.  Oreaier,  51-539,  '7o. 

19197.  TJiat  instruction  is  "  ont  of  place  and 
not  ptrlinont  to  the  issitcin.,"  is  no  ground  for  a 
ii«w  trial,  nor  for  reversing  the  judgment.  WUa 
T.  aViuCM  BUKmn  DtaniL  «^aW,'7&  CI  Book 

19198.  Error  in  inatruction,  iinlesB  assinied 
in  motion  for  new  trial,  not  aA'ailable  in  C 

Wctre«i'v.iSofR,B9-26B,'7fl.  Cf.  Harries. Boane, 
«»'3[J0  '79;  Ji!/tit(  v.  t'wArciTi,  6»-136,'80;  Hig- 

39,  '76  ;  ifamj^on  v.  i^V^M-^!  mm*. 

lOlflfi.   Gilrlnf^  trreleyant  Instrnctlons, 

which  do  not  tend  to  mislead  or  prejudice  riglits 
«f  party  objecting,  not  available  error.  MsCatl 
-V,  Seewnr,  6-187,^54. 

19300.  Nor  refusing  irrelevant  In^itritetiODS. 
Samitton  v.  Snle,  8— W2,  '52  ;  J-Jitfrnhgcr  v.  M(zr- 
■vin,  n  Blf.  iltl.  Cr'nmY  v.  Siini^,  id.  498,  '41 ; 
lAm-iUf  V.  J-hrli/vitif,  4  liU.  4159,  '3S. 

IDlfOl.  Stic'li  itjstriictions  should  not  be  giv- 
*n.  Paileraon  v.  Doe,  8  Blf,  237,  '46  ;  Ritx  V.  fliftf, 
^100,  '54;  Lett  r.  Honur,  5  Blf.  296,  '40. 

]|tt09i  Where  evidence  is  not  in  record,  m- 
Ji^otioiu  asked  and  refu^,  presumed  Irrele- 
-nnt.  Rogen  v.  Lamb,  3  Blf.  155/32;  TAorpev. 
JPjer,  1  Blf.  559.  'ASt. 

19203.  Ermncons  instniclion  not  goied  by 
proper  instruction,  unliaia  former  MEWfMiftCin< 
Gwfiq  V.  SifUt,  «3-27f^,  '78. 

IfltJOl.  To  instnii-t  verbally,  when  etiher  par- 
ly has  requested  iDfltructions  in  writing,  ia  error. 


1920&.  GiTiiiff  or  erroneoDS  lutractiM, 
where  there  Is  no  evldenee  on  wUeh  to  pre- 
dicate it,  is  not  available  error,  if  verdict  ia 
right  upon  the  evidence^  CSiy  Logmapori  v.  Dun, 
8-378,^56;  Stiari  v.  ^  6-430, '55;  Umrkead 
V.  Snyder,  4-486,  '63;  Rogtn  v.  Maxwdt,  4-243, 
'53;  Sherry  v.  BxynoltU,  S-201,  '51. 

19206.  Incomplete*  An  instraction  vhidi, 
as  far  as  it  is  given,  is  not  vrong,  will  not  be 
held  erroneous  merely  because  incomplete.  Bit- 
tot  V.  Stale,  53-408,  '76. 

19207.  A  party  can  not  complain  of  an  er- 
roneous instruction  in  his  favor.  Biaaal  t.  SteOtf 
68-408,  '76. 

19208.  Or  if  the  refusal  to  give  instnuiioas 
covered  by  such  as  are  given.  Id. 

19209.  A  motion  for  a  new  trial  on  tbc 
grounds  of  the  giving  of  erroneous  instracticni, 
must  pHrticularize  and  identify  the  instractioa 
given  and  excepted  to.  ScHicht  v.  <State,  &6-173, 
77:  5oinna«v.i*Attfy)s,47-341,74;  Hoidi»g  t. 
Snirt  42-536,  '73. 

19210.  When  instructions  are  not  snfficientiy 
clear  or  full  to  a  party  objecting  therefor,  he 
should  request  an  instruction  embodying  his 
viewB,  to  ratae  the  qucvtion.  Ckamnem  v,  Cha^ 
lUH,  filMOl,  '76;  Bff^iuHfidtv.  Raiei^  11-136, 
'58;  Oinwi^erv. -S>o(e  4»-371, '73, 

10311.  Indirldoal  opInlonvenins8n|H-eHe 
Court.  It  is  error  for  thertmrt,  in  stntiog  the 
law  )L>i  luid  down  by  the  Supreme  Cnurt,  lo  crili- 
ciae  it,  by  givins  his  opinion  Liijrtiriist  the  policy 
of  such  law.    ( 'iitjii:  'I  V.  Sini--,  7t{\-lAh,  '77- 

10212.  Where  instructiuna  nre  correct,aa  far 
as  they  go,  bdlon  to  iastmct  hirther,  when  not 
requited,  is  AOt  aviilable  error.  fioBiat  v.  Su; 
62^ti,  '78. 

IBSia.  Defendant  In  B.  Criminal  at^un,  wW 
has  not  testified,  should  requef^l  instruction  un- 
der sec-  crim.  code,  2  R.  S.  '76,  39o,  as  to 
failure  to  testify,  or  onuBsLon  to  so  iBBtm^  ia 
not  nvaiEnble  error-  J^nrtKr.  AmI%'>SMB9I!^% 
(ti.  R  S.  'SI,  176S.) 

19214.  An  anbi^ons  f aatmctionr  coneci 
only  upon  a  construction  inapplicable  to  the  er^ 
idence,  is  erroneous.  Bltuii  v.  Jhinan,  60-522, 
•78. 

Ifl215<  SuitoADotb  No genenl denial, ei- 
eciition  not  disputedrand  do  evidence  in  aappori 
of  nffirmittive  defenses.  Note  offered  by  plain- 
liiT,  but  irapmperly  oxcluiii'-l.  IhM ;  ermr  u> 
instnict  to  return  ven]5ft  fur  dt-femlanl  ifw/ 
T.  CWfi,4S-300,'73.  Cf.4»-5IW;  51-3i*4;  5&-1M. 

19216.  In  criminal  proaecntlon,  Brmr  tore- 
fuse  to  instruct  Chat  jwr  '^.an  oniww 
of  the  law  and  theAutt.^  MiO^^^.mmt'W^ 
203,  '77.  Cf.  e«-544. 

iDBlf.  Where  defendant  In  crtMlMt  itlM 

hft!t  tl*f^tlf1c4  in  bi<i  own  behalf,  it  Li  error  tn  its- 
ptnu  t  iJifit  "  one  intefestt'd  will  not  usually  Wii 
hdiit'^t  q,nd  candid  as  one  nut  so-"  Veaitk^- 
Stale,  &6-5A4,  '77  ;  Oreer  v.  Stale,  S9-43fi,  *?& 
Cf.  64-1 97  :  flva  v.  Stale,  aft-L79, 77. 

19218.  Wben  tte  «wrt,  b  ■  ii  IbJmI 
CBB«,  oiaitato  Lnstnet,  as  requived  bf  atatnla 

thafdefejidant  waspreftumed  to  beimiocvntnii' 
til  the  contniry  is  proved,'^  and  "  when  ther*  U  « 
rejisonable  doubt  wliLtber  hi^  ii^  :?»tisfilct(^ 
Jily  nhoi*n,  he  luiwt  Ix'  a^^iiLtted,"  eiCTptfOD 
iDUft  be  taken  hefore  jurv  retire  to  cnnjiider  »( 
verdict  Jfurrej^  v.  Sliite,  36-14!,  '66-  Cf.  7«-&ll. 

19219.  Id  action  lo  set  aside  a  oonveyano*  n 
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fraudulent,  not  proper  to  instruct  that  the  deed 
on  its  face  iraports  a  fair  transaction,  as  it 
<miEht  mislead.  Adam  v.  State,  1^18,  '62. 

19230.  Error  in  giving  or  refusing  instruc- 
tions is  ground  for  a  new  trial,  and  can  not  be 
assigned  independently  in  the  Supreme  Court 
EeUeman  v.  Mlier,  67-88,  77 ;  Heagan  v.  Hadley, 
57-609,  '77 ;  Pattenson  v.  I  &  B.  Ptank  Rood  Go., 
5«-20,  77 ;  SowU  v.  Comer,  56-276, 77 :  Dowdass 
T.  Blankenahip,  60-160,  75. 

19221.  An  erroneous  instruction  must  beez- 
•cepted  to  before  the  verdict  is  returned,  to  make 
ithe  exception  available.  Vaughn  v.  FarraU, 
.67-182^;  Woodr.MeOun,  j--156  '56:  iio6- 
•ertt  V.  Wggins,  6-642,  '64 :  Jones  v.  Van  Patien, 
«-107,  '61. 

19222.  Exceptions.  The  exception  is  prop- 
•erl^  taken  by  (1)  a  bill  of  exceptions,  or  (2)  hj 
frriting  at  the  close  of  the  instruction  asked — 
■"Given  and  excepted  to,"  or  "  Refused  and  ex- 
cepted to,"  signed  by  the  party  or  his  attorney. 
M  Cf.  ifoifc  V.  ZWfltaon,  48-171, '74. 

19225.  Evidence  am  In  ncord.  When  in- 
structions are  clearly  erroneous  under  any  sup- 
posable  state  of  facts,  when  the  evidence  is  or  is 
not  in  the  record,  theSupreme  Court  will  reverse 
the  judgment,  presuming  that  the  jury  was  mis- 
led thereby.  Smaihers  v.  SUUe,  46-447,  '74:  fW- 
■mer  v.  Wright,  58-486,  77 ;  Eward  v.  X.  A  U.  M. 
JL  Co.,  7-711,  '66;  Murray  v.  Fhf,  6-371,  '55; 
Woodruff  V.  Gamer,  27-4,  '66 :  JoUu  v.  T.  H„  etc., 
■Cb.,  9^17,  '57;  Ruffing  v.  TUtoa,  12-259,  '59: 
K  A,  d&B.  B.  Co.  V.  (Mow,  %-A7l, '56;  Wool- 
Jey  r.  State,  S-602,  '56 ;  Barlou)  v.  Thompson,  46- 
384,74;  Grtfin  v.  TempUton,  17-234,  '61;  Bli»- 
Mrd  V.  Brow,  56-74,  '77. 

19224.  The  Supreme  Court  can  not  say  that 
certain  instructions  are  wron^,  as  applied  t9  the 
evidence,  when  all  of  such  evidence  is  not  in  the 
record.  If  the  inBtnictions  vere  right  under 
any  supposable  state  of  the  evidence,  they  must 
be  upheld.  Davidson  v.  NiehoUon,  60-411,  '77; 
Moyd  V.  Wade,  68-138,  '77 ;  LetceUen  v.  Garret,  6ft- 
442,  77:  Aurora  F.  Int.  Oo.  v.  Joknam,  4G- 
315, 74. 

19226.  Also,  under  same  circumstances,  if 
'  the  instructions  assume  that  certain  facts  are 

admitted  by  both  parties,  in  the  absence  of  any- 
thing in  the  record  to  the  contrary,  ther  will  be 
wpheld.   Hindt  v.  Harbmi,  58-121,  '77. 

19226.  When  tliere  is  no  bill  of  exceptions 
In  the  record  showing  that  exception  was  taken 
to  the  instructions  given  to  the  jury,  such  ex- 
•ception  must  be  shown  in  writing  at  the  close 
«f  such  instruction,  which  exception  at  the  time 
^ven  shall  be  signed  by  the  party  or  his  attor- 
ney. It  will  not  be  sufficient  to  have  the  ex- 
•oeption  in  writing  and  not  signed  as  required. 

Wade  V.  Guppinger,  60-376,  78;  Jeff.,  etc.,  R. 
<h.  V.  Qa,  67-326,  '71 ;  Lediey  v.  State,  4-580,  '53 ; 
-Siotev.iiafiotim,  14-300, '60;  Bush  v.  Durham,!^ 
252, '60;  Maghee  v.  Baker,  16-264,  '60:  Newby  v. 

Warrtn,  24-161,  '65;  itfedfer  v.  Slate,  26-171,%. 
Overruling,  Croea  v.  Pearson,  17-612, '61. 

19227.  xhe  fact  that  court  repeated  one  in- 
struction, while  reading  another,  did  not  make 
Ani  instruction  a  part  of  latter,  so  as  to  make 
an  exception  to  latter,  cover  both,  because  stat- 
ute requires  exception  to  be  taken  to  each. 
Wadev.  Oimnnger,  60-376,78. 

19228.  Presumptions.  In  the  absence  of  ev- 
idence, the  S.  C.  will  presume  instructions  of 
court  below  were  applicable.  Wade  v.  Gummaer, 

TS ;  Sekmmover  v.  Irwm,  f  S-287.% 


19289>  Instructions,  not  abstractly  vron^, 
will  be  presumed  applicable,  if  the  evidence  is 
not  in  the  record.  Campbell  v.  i^termon,  56-428, 
77;  Newbtf  v.  iiMers,  54-193^  76;  Owrfin  v. 
£ron«n6eroer,  50-365,  '75 ;  MeK^Tineu  v.  Shaw,  etc., 
Man'/gOo.,  61-219. '76. 

19280.  Certalntr.  Practice.  The  following 
instructions  were  ^iven :  "  Before  they  (the  jury) 
can  find  that  the  judgment,  execution  and  sale 
thereon  in  favor  ol  defendant,  A,  and  against  B, 
were  fraudulent,  so  as  to  confer  no  title  upon 
the  purchaser  at  said  sale,  they  must  be  satisfied 
that  A  confederated  with  B  to  defraud  C."  Held  ; 
though  these  inatructions  may  have  been  ob- 
scure, the  party  complaining  should  have  asked 
a  further  charge,  and  the  olncurity  would  have 
been  removed  by  other  instructions  asked  by 
him,  and  given.   Stockwdl  v.  Byrne,  2S-6,  '64. 

192S1.  Also,  the  following  were  given :  "If 
the  jury  believe,  from  the  evidence,  Uiat  B  was 
justly  and  honestly  indebted  to  A,  the  sum  for 
which  the  judgment  was  rendered,  he  had  a 
right  to  prefer  A,  by  confessing  such  jud^enL" 
Held;  il  appellanta  desired  that  these  instruc- 
tions should  be  qualified  by  adding,  "if  there 
are  no  distinctive  oadges  of  fraud  to  vitiate  the 
transaction,"  they  should  have  asked  it.  Id. 

19282*  In  a  criminal  case,  though  the  jury 
are  the  exclusive  judges  of  the  law,  where  It  ap- 
pears that  the  juiy  might  have  rendered  a  dif- 
ferent verdict,  an  erroneous  instruction  is  a  good 
ground  for  a  new  trial.  Gtem  v.  fbfe,  42-420, '73. 

19288.  The  jud^^  was  requested  to  give  his 
instructions  in  writing.  He  ^ve  oral  explana- 
tions and  verbal  instructions  in  connection  with 
the  written  ones.  Ko  objection  was  made  at  the 
time,  but,  after  the  bailiff  was  sworn  and  before 
the  jury  retired,  the  party  requesting  that  the 
charges  be  in  writing,  stated  that  he  objected  to 
alt  Uie  instructions,  "and  that  all  included 
each."  Hdd;  the  exception  was  sufficiently 
specific,  aud  the  error  was  good  ground  for  a 
new  trial.   S^UherUaid  v.  Veiuard,  8^-390,  70. 

19384.  When  the  instructions  are  not  num- 
bered, nor  divided  into  distinct  propoBitions, 
an  exception  to  part  may  be  reserved  by  an  ex- 
ception to  all  oolleetively.  HertUh  v.  mim.  2S- 
354,  '67. 

19285.  Wlwn  preanmed  Iqjnrlons.  Yfhea. 
a  case  V  brought  to  the  8.  C.  on  reaerrcd  ques- 
tions, under  section  847  of  the  code^  the  evi- 
dence is  not  in  the  record,  the  S.  0.  u  not  au- 
thorized to  say  that  the  giving  of  an  erroneous 
instruction,  which  excluded  from  the  consider- 
ation of  the  jury,  in  effect,  the  principal  ground 
of  defense,  resulted  in  no  injury  to  the  defend- 
ant.   Bistell  V.  WerL  85-64,  71. 

19286*  Instructions  can  not  be  complained 
of  by  the  party  giving  them.  Cobby.  KnU,  40- 
823,72. 

19237.  Nor  for  uncertainty  if  correct,  when 
no  explanation  has  been  requested.  HaUock  v. 
Igkhart,  80-327,  '68. 

19238.  Evidence  not  In  record.  If  the 
evidence  is  not  in  the  record,  and  the  instruc- 
tion, given  by  the  court,  would  have  been  cor- 
rect under  any  state  of  the  evidence,  the  pre- 
sumption Is  in  favor  of  the  giving  of  the  instnio- 
tion.  aCA/.  fi.Cb.v.Poii«fl,40-37,72;  Lid 
v.  Kortepeter,  26-27,  '66. 

19289.  It  will  be  presumed  that  the  parties 
had  narrowed  the  issue  to  the  questions  stated 
by  the  court  Cbry  v.  jSiUeaz.  6-39, '64;  £mm((t. 
flontei^,  10-«4,  %8. 


Digitized  by 


876 


INSTRUCTIONS  VII. 


10240*  The  same  presumptioo  applies  to  the 
refusal  to  give  itwtructioiu.  Comer  t.  Lynde, 
10-28%  '58. 

19241.  When  no  ezoeption  is  noted  on  the 
instruction  given,  nor  U  tt  stated  in  bill  of  ex. 
that  an  exception  was  taken,  error  in  giving  it 
is  not  reserrra.  JfeiwienAaffT.  ZVeodiR^,  44-131, 
73. 

19242.  Applicable.  Though  evidence  is  not 
in  the  record,  and  the  pleadings  show  that  no 
evidence  could  have  been  admitted  which  would 
have  rendered  a  certain  instruction  proper,  such 
instmction  if  not  proper  is  such  error,  as  to  re- 
verse the  case.    Lmdley  v.  Dettmey,  45-246,  73. 

19S43.  Error.  AvaUable.  That  an  error,  in 
not  fully  instructing  the  jury,  be  availablcL  the 
record  must  show  tliat  the  court  did  not  rully 
instruct  them.    Hamilion  v.  £31nn»,  46-213,  '74. 

19244.  Fartlenlar  Ingtrnctloiu  must  be 
prepared  in  writine,  with  a  request  to  be  ^iven 
to  the  jury,  in  order  that  error  in  not  giving 
such  may  be  available.  Surgett  t.  Bwgettf  48- 

19245.  ApplIeabUlty.  When  the  only  dec- 
larations in  evidence  were  not  "lightly  made 
in  a  trivial  way,"  it  is  error  to  instruct  that 
"declaration  ligntly  made  in  a  trivial  way  by  a 
party  •  •  •  form  a  very  weak  class  of  testi- 
monv."    Oimbd  v.  Sufford,  40-125,  74. 

lo246<  The  instructions  given  should  not 
only  be  a  proper  exposition  of  law,  but  should 
be  applicable  to  the  facts  and  evidence  of  the 
particular  case,  fhhnealode  r.  State,  28-231; 
Sim  T.  Hyndt,  2S-531,  '67.    Cf.  28-399. 

19247*  Ineomplete*  When  instructiooB  were 
correct  as  far  as  they  go,  and  no  inBtmction  was 
offered  making  them  complete  to  cover  a  certain 

Soint,  objections  can  not  be  made  on  appeal, 
ones  V.  Stale,  49-549,  75. 
19248.  Unless  the  instructions  already  given 
are  left  in  such  form  as  to  mislead  the  jury  as 
to  the  whole  law  applicable  to  the  case.  Janet  t. 
8taie^pra;HiU  v.  Newman,  47-187,  '74. 

19249>  The  motion  for  a  new  trial  on  ac- 
count of  error  in  instructions,  is  not  available 
unless  the  instructions  are  particularly  pointed 
out.  Waoffoner  v.  Litton,  87-357,  71 ;  EUiott  v. 
Wooeboard,  18-183,  '62;  DoagloM  v.  Btankeneiap, 
50-160, 75. 

19250*  IVMBSistent.  If  two  cha^^  are  in- 
consistent ;  if  they  were  calculated  to  confuse 
and  mislead  the  jury,  or  if  they  must  have  left 
the  Jury  in  doubter  uncertainty  as  to  what  was 
the  lav,  then  the  judgment  should  be  reversed. 
-Sbmers  v.  Pumphreif,  24-231,  '65;  Kiriand  v. 
State,  48-146,  '73.   Cf.  28-347. 

19851.  In  criminal  cases,  an  erroneous  in- 
struction can  not  be  corrected  by  another  in- 
struction, unless  the  erroneous  instruction  is 
plainly  withdrawn.  Kingen  v.  State,  45-518,  '74 ; 
Sradteg  v.  State,  81-492,  '69  ;  SneU  v.  Slate,  50- 
516,  75;  Howard  V.  State,  50-190, '75:  OeniT. 
StaU,  42-420-448,  73;  Watt  v.  State,  51-158, 
'75.    a  81-480. 

19252.  One  incomplete  instruction,  correct, 
as  far  as  it  goes,  may  be  made  complete  by  an- 
other.  Jone$  v.  StaU,  49-549,  '76. 

19258.  Bef^salof  instmctirasCthf  record 
not  showing  them  to  be  applicable)  can  not  be 
ass^ed  for  error.  Atmat  v.  QHarn,  6  Blf. 
26^42. 

19264a  An  erroneous  instruction  can  not  be 
aaaigned  for  error  if  the  rerdict  is  Bostained  by 
the  eridenoe.  m. 


19256.  Exe«pttoii8.  Sec.  326,  112,  vol.  2;  B. 
a  '53  ( R  S.  '81,  535 ),  applies  only  to  ciTil  caais. 
Ledleu  T.  StaU,  4-680,  '53. 

Iw66*  An  instruction  not  applicable  to  the 
evidence  is  error,  and,  as  an  instruction  is  pre- 
sumed to  have  contributed  to  the  verdict  reach- 
ed, it  is  harmful.  MeMahon  v.  Ftanden,  64- 
334,  78. 

19257.  Exceptions  when  taken.  As  to  the 
instructions  of  the  court,  they  must  be  excepted 
to  before  the  jury  deliver  their  verdict,  as,  till 
then,  if  exception  be  made,  the  court  can  coT' 
rect,  or  the  adverse  party  can  waive,  an  instruc- 
tion, and  the  jury  may  be  correctly  advised  a» 
to  the  law,  and  returned  to  review  their  deliber' 
ations.    Jane*  v.  Van  Buten,  8-107,  '51. 

19258.  Pertinent.  Inatnietlons  wll]  b» 

Sresnmed  to  have  been  pertinent  to  the  evi- 
ence  where  the  contrary  does  not  appear.  F~ 
&a.  Cfa.  T.  Cuher,  0-137,^55. 

19259*  No  question  can  be  raised  in  8.  C. 
upon  instructions  which  aj«  not  set  out  in  motim 
for  a  new  trial.   Eark  v.  I'iOenon,  67-603,  TO. 

19260.  In  criminal  proceedings,  the  defend- 
ant is  entitled  to  his  right  to  have  a  specific  in- 
struction, applying  to  the  facts  of  the  particular 
case,  as  developed  by  the  evidence.  Error  la 
refusing  such  is  not  cured  by  the  «ving  of  a  geo- 
eral  instmction  applicable  to  all  simflar  proae- 
cutions.    Bipe$v. Slate,  78-39,  '80. 

19261.  It  is  sufficient  objection  to  an  iostmo- 
tion,  that  it  might  convey  to  the  mind  of  any 
man  of  ordinair  capacity,  an  incorrect  view  <k 
the  law  applicable  to  the  cause.  J8nm»ter  t.  ISbik, 
6  Blf.  679,  '41. 

19262.  Reuonable  doubt.  It  is  not  neces- 
sary to  repeat,  in  each  successive  instmction  in 
a  criminal  case,  the  doctrine  of  reasonable  doubt. 
McCudey  v.  State,  62-428, 78. 

192^.  Not  error  for  thecourt,  in  its  instruc- 
tions, ttt.  repeat,  several  times,  a  correct  rule  of 
law.   CMmm  v.  Jleews,  62-334,  78. 

19264.  Instructions  can  not  be  complained 
of  for  incompleteness,  when  no  request  Is  made 
for  one  more  complete.  Adam  t.  Stale,  6S-665» 
'79. 

19265*  AppUeablUty,  An  instruction  that 
is  made  general  to  all  defendants,  and  wrong 
as  to  one,  is  eironeotu.  /^in  t.  JfeAbnora,  49- 

142,  74. 

19266.  When  all  evidence  is  not  in  bill  of 
exceptions,  the  S.  C,  in  criminal  cases,  can  not 
consider  whether  verdict  is  contrary  to  evidence  ; 
nor  reverse  judgment  on  instructions  given 
which  mighthave  been  right  under  evidence  that 
might  legally  have  been  riven.  WardT.  State, 
52-454,  '76. 

19267.  Instmctioiu  most  be  oUected  t» 
before  return  of  verdict,  or  all  errors  therein  will 
be  considered  as  waived.  WeaUterin  v.  Ws^mm, 
6-73,  '84. 

10268.  Where,  on  appeal  by  the  state,  the 
record  does  not  contain  "so  much  of  the  evl- 
denee  as  ts  necessary  to  present  the  question 
of  law,"  questions  arising  upon  instructions  will 
not  be  considered.  Sate  v.  BaHlett,  9-569,  '57. 

19269.  Where  parties  have  submitted  special 
interrogatories  to  the  jury,  one  of  which  required 
a  special  finding  upon  all  issues.  It  is  not  error 
to  refuse  an  instruction  to  same  enect.  XoajsAife 
V.  Bonlon,  12-467,  '69. 

19270.  Where  incompetent  testimony  had 
been  admitted,  and  an  erroneous  charge  based 
on  it  had  been  given,  the  errors  will  be  avulabte 
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Titbout  all  evideDce  being  in  record  before  S. 
C   Z««  V.  MUUr,  1 7-68,  'ei. 

19271*  An  instniction  applicable  to  the  the- 
-ory  on  which  a  case  was  tried,  though  in  the 
alwtract  was  not  clear,  is  not  available  as  error. 
LmgU  T.  KUehm,  eiM4d,  79. 

19272.  Exeeptions  to  an  imtnictioii  mnst 
be  addressed  to,  and  brought  to  attention  of, 
■court.  It  will  not  do  to  wnle,  on  margin,  words 
"Given  and  excepted  to  by  defendants,"  with 
their  names,  without  knowled^  of  court,  after 
Jury  had  retired,  when  attention  of  court  was 
not  drawn  thereto  till  after  rerdict  HtoBtai  v. 
Stale,  69-98,  79. 

19278*  An  exception  may  be  taken  at  any 
time  before  the  Terdict  is  returned,  but  not  after. 
Jd. 

Tin.  Itoeord. 

19274.  Instructions  given  by  court,  of  its 
own  motion,  become  part  of  record  only  be- 
ing signed  by  judge  or  incorporated  in  bill  of 
«xceptions.  DennerUne  v.  0<^,  7ft-210,  '80 ; 
Bates  V.  State,  72-434,  '80 ;  Sibbiu  v.  Siryker,  62- 
41, '78;  £yninoMV.^einnan,88-372,71.  Cf.80- 
431. 

192?fi>  Not  In  I'eeord*  Appeal  was  taken 

by  plaintiff.  An  instruction  had  this  entry  un- 
Jer  it:  "Given  and  excepted  to,"  signed  by  at- 
torney for  plaintiff.  It  was  not  in  the  bill  of  ex., 
nor  was  it  signed  by  the  judge  or  by  attorney  for 
-defendant.  Held  ;  not  in  the  record.  Bmgham 
T.  Elmore,  52-252,  75 ;  fittr  v.  Armttroag,  40- 
197,74;  H^iMOte  T.  Afc^iunor,  2ft-481, '67.  Cf. 
AlUny.  Dax^  16-416, '61. 

19276.  When  instructions  asked  are  signed 
by  tiie  fKuty,  or  his  attorney,  and  refused  by  the 
■court}  and  excepted  to,  they  become  a  part  of 
record  without  ttiesignature  of  the  judge,  ^ter 
V.  Armstrong,  supra;  J.  M.  A  I.  R.  Co.  v.  Coi,  87- 
-325,  71.  (CVw  V.  Pearson,  17-612,  '61,  over- 
ruled.) 

19277.  Instructions  given  by  court's  own 
motion,  to  become  part  of  record,  must  be  signed 
by  judge,  or  embodied  in  bill  of  ex.  Deawrline 
T.  Oabk,  78-21U,'80;  AUes  v.  &ate,  72-434,  *80; 
Sibbiu  V.  Slrykfr,  62-41,  '78:  Emvum  y.Newnam, 

86-  37i  71 ;  Dixv.  Akers,  80-431,  '68. 

19278.  Instructions,  to  be  a  part  of  the  re- 
cord, must  be  signed  by  the  judge  when  ^iven 
by  him  of  his  own  motion,  and  must  be  signed 
by  the  party  or  his  attorney  when  asked  by  a 
party  to  the  action.  J.  M.A  1.  R.  Co.  r.  Van- 
cntU,  40-2^  72. 

19279.  The  pving  or  the  refusal  to  give  cer- 
tain instructions,  when  the  instructions  are  not 
in  the  record,  are  not  available  errors  in  the 
8.  C.    Burbank  v.  Dyer,  54r-392,  '76. 

19280.  Instructions  asked  and  given  or  re- 
fused by  the  court,  to  be  made  a  part  of  the  re- 
cord, must  be  signed  by  the  party  or  his  attorney. 
Otherwise,  though  copied  in  the  record,  they 
will  not  be  considered  by  the  S.  C.  StUhertand  t. 
HanHns,  56-343,  77 ;  J.M.  &  I.  fi.  Cb.  v. 

87-  325, '71:  TantieritMrr  v.  ^Sfafe,  61-91,75:  3*. 
H.&LR.  Co.  V.  Graham,  46-239,  '74. 

19281.  A  writing,  purporting  to  be  the  in- 
structions of  the  court,  when  they  were  not  asked 
for  to  be  in  writing,  and  were  not  signed  by  the 
judge,  though  copied  in,  is  not  a  part  of  the  re- 
cord. BuUntm  v.LdR  Ftanh-road  Co.,  56-20, 
'77. 

19282.  Hodlficatloii.  Matter,  purporting  to 
-be  inodifications  of  instructions  asked,  is  not 


made  part  of  the  record  by  a  memorandum  on 
the  marvin  of  the  record,  signed  by  the  attor- 
neys, "Modification  excepted  to  at  the  time  by 
the  defendants."  Memorandum  should  have  been 
"Modification  given  and  excepted  to,"  etc.  Jd. 

19288.  Instructions  given  oy  the  court  to  be 
a  port  of  the  record,  must  be  signed  by  the 
judge,  and  filed  as  part  of  the  record.  Leeds  v. 
Bover,  59-289,  '77. 

19284.  And  must  be  excepted  to,  and  io  bill 
of  exceptions.  Sutherland  v.  Hankins,  56-343, 
'77;  FaniierAarrT.^iate,  51-91, '75;  T.H.AI.B. 
O).  V.  Oraham,  46-239,  '74. 

19285*  At  the  close  of  the  argument,  the 
court  said  to  the  jury :  "Gentlemen,  I  have  no 
instructions  to  give  you.  •••••!( 
counsel  require  me  to  put  my  instructions  in 
writing,  without  giving  me  the  time  to  prepare 
them,  tney  must  do  without  them.  You  will, 
therefore,  retire,  •  •  *  and  do  what  is  right  be- 
tween the  parties."  On  their  return,  and  failure 
to  agree,  the  judge  urged  them  to  agree,  on  ac- 
count of  great  "  expense  to  the  county,"  some  to 
take  a  little,  others  to  give  a  little,  and  sent 
them  again  to  their  rooms.  They  found  for  the 
defendant.  The  evidence  was  not  In  the  record. 
Held ;  It  can  not  be  said  that  no  instructions 
were  given,  nor  that  other  instructions  were  nec- 
essary.   A'roci  V.  Wolf,  89-88,  72. 

19286.  When  instructions  are  signed  by  the 
judge,  and  copied  in  the  transcript  with  the  ex- 
ceptions properly  noted  by  counsel,  it  will  be 
presumed  they  were  filed  by  the  clerk.  Detride 
v.  MeOlone,  46-291,  74. 

19287*  When  instructions  were  given  at  the 
Instance  of  a  party,  signed  by  his  counsel,  and 
an  exception  thereto  was  duly  noted  on  the  mar- 
gin and  signed  by  adverse  counsel,  ther  are 
properly  in  the  record.  Ooeriin  v.  KroMnSerger, 
50-365,  '75.  Cf.  Awmu  F.  Ina.  Co.  T.  Johnson, 
48-316,  '74. 

19288.  Also,  when  the  Instniotlons  were 
given  by  the  court  on  its  own  motion  signed  by 
the  judge,  the  exception  thereto  noted  on  the 
margin  and  signed  by  counsel.  Id. 

19289.  Motion  for  new  trial.  Instructions 
can  not  be  made  a  part  of  record  by  being  copied 
in  motion  for  new  trial.  Aurora  F.  Ins.  Co.  T. 
Johnson,  46-315,  74. 

19290.  The  B.  8.  '52  require  instructions  to 
be  filed  among  papers  in  cause,  only  where  a 
partv  has  asked  that  they  should  be  put  in 
wrttiuK.   Douaherlur.  State,  5-453,  '54. 

19291.  Unless  instructions  copied  into  the 
motion  for  a  new  trial,  are  duly  certified  to,  or 
verified  by  &  bill  of  exceptions,  they  fbmi  no 
part  of  the  record  in  S.  C.  BumeU  v.  Over- 
ton. 67-567,  '79. 

19292.  It  seems  that  under  sec.  324,  code,  an 
instruction  may  be  made  a  part  of  record,  with- 
out a  bill  of  exceptions,  by  being  signed  by 
party. or  attorney,  and  words  "nven  and  ex- 
cepted to,"  written  on  mancin  and  signed  like- 
wise.   WaUaee  v.  Ocff,  71-292,  '80. 

19298*  But  a  modification  is  not  a  part  of 
record,  unless  by  bill  of  exceptions,  onler  of 
court,  or  technical  words,  "modification  given 
and  excepted  tOj"  signed  b^  party  or  counsel,  at 
close  or  in  margin  of  modification  or  modified 
instruction,  la. 

19294.  Where  record  does  not  show  that 
court  did  not  give  "  general  instructions"  re- 
quired by  sec  324  of  code,  S.  C.  will  presume 
tac7  were  given,  and  that  they  covered  the  snb- 
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Stott  T.  Smith,  70-298,  '80. 

10S95.  Instructions  asked,  mast  be  signed  bj 
partT  or  faiB  attorney.  Id. 

18296.  Record.  Writing  and  signing  the 
exception  upon  niai^in  of  paper,  opposite  each 
instmction,  are  a  sufficient  compliance  with  sec. 
326  of  code.  Cftoen  v.  Porter,  (t6-194,  79. 
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19297*  Insurance  companies  are  not  faTor- 
ites  of  the  lav.  Ky.  M.  ins.  Co.  v.  Jtnke,  6-90, 
'64. 

19298.  Upon  a  bill  to  decree  a  specific  exe- 
cution of  a  contract  to  insure,  court  may  decree 
a  satisfaction,  though  insured  be  dead.  Id. 

19299.  Beclaratlons  of  agent.  In  suit  on  a 
premium  note,  declarations  of  agents  made  at 
time  of  making  contract,  and  relating  to  it,  are 
admissible  against  company.  Heller  t.  Crawford, 
87-279, '71. 

19800.  A  cirtl  township  has  no  power  to 
contract  a  debt  for  insurance  of  school  property. 
Jodaon  Tovnahip  v.  Hcmie  Ins.  Co.,  54-184,  '76. 

19801.  The  act  of  '48,  providing  for  disposal 
of  insurance  money  received  by  wife  on  death  of 
her  husband,  was  repealed  by  the  revision  of 
'52.    Hutstm  V.  Meirijield,  61-24,  '76. 

19802.  Sec.  22,  1  R.  S..  p.  8S4  (R.  S.  *81, 
3729),  has  reference  only  to  domestic  companies. 
CommmwecUlh  Iiut.  Co.  v.  Mmninger,  18-352,  '62. 

19808.  A  policy  of  insurance  is  a  chose  in 
action  governed  by  the  same  principles  applica- 
ble to  other  agreements  involving  pecuniary  ob- 
ligations.  A  person  owning  such  a  policy  has  a 
valuable  interest  in  it,  which  he  may  assign, 
either  absolutely  or  by  way  of  security,  like  any 
other  chose  in  action.  Wttaon  t.  Metrifield,  51- 
24,  75. 

19804.  LlaUlltr  of  Directors.  Statute  mak- 
ing directors  of  an  insurance  company  liable 
for  certain  oliUgations  of  company  is  penal  in 
its  nature,  and  must  be  construed  witn  strict- 
ness. Section  48  of  act  of  June  17,  '52,  concern- 
ing incorporation  of  insurance  companies,  pro- 
vided a  personal  remedy  against  directors  in 
cases  where  there  has  been  a  judgment  against 
corporation  on  a  policy.  Courts  can  not  extend 
this  remedy  to  cases  where  a  judgment  has  been 
recovered  on  something  else  than  a  policy,  not 
even  to  a  judgment  on  a  note  given  for  a  loss 
covered  by  a  policy,  as  policy  is  satisfied  by 
note.  iJafterv.  Jones,  40-436,'72.  (v.  R.S. '81,3755.) 

19305*  To  enforce  such  a  remedy  a^instthe 
directors  the  complaint  must  show  a  judgment 
on  policy  issued  by  the  company.  Id. 

19806.  Duiiages.  Bedoced  hj  Insurance 


tiff's  benefit  can  not  abate  damages  arising  from 
death.   Sherloek  v.  AUinp,  44-184,  '73. 

19807.  Parol  cancellation.  A  policy  of  in- 
surance, unless  otherwise  agreed,  may  be  can- 
celled by  parol.  A  pleading  alleging  a  cancel- 
lation  is  good  without  averring  that  it  was  in 
writing.    AtRjr  V.  Eitlerprite  Ins.  Co.,  46-43,  '73. 

19808.  The  allegation  of  "cancelled"  is  suffi- 
cient; manner  is  matter  of  proof.  **CanceUa- 
tion"  implies  knowledge  and  consent  of  both 
parties.  Id. 

19809.  Life  Insnranee.  Certlfleate  of  phf- 
slcian.  It  is  not  error  to  read  in  evidence 
against  a  life  insurance  company,  report  of  an 
examining  physician  chosen  by  both  parties, 
though  not  regular  acting  one  for  the  company. 
Mvttud  B.IMeIfU.Co.  t.  Oamum,  48-204,  74. 

19810.  Nor  to  admit  conTersationa  between 
its  agents  within  scope  of  their  agency.  I^- 

19811.  Power.  Charter.  If  there  is  noth- 
ing in  charter  to  prevent,  it  is  competent  for 
company  to  make  a  contract  in  violation  of  its 
own  rules.  N.  E.  M.  L.  Ins.  Co,  t.  Htuhrookj  82- 
447,  '69. 

19812.  Roles.  Notice  simply  of  rales  of  a 
company  will  not  make  such  rules  operstiTe  on 
one  contracting  with  company.  Id. 

n.  Complftfait  J^afaut  and  by  Underwrltw. 

19818.  Application.  In  an  action  on  an 
insurance  policy,  "  declaration  "  made  by  "  in- 
sured "  to  procure  it,  need  not  be  made  an  exhibit 
to  complaint.  Mutual  B.  L.  Ins.  Co.  v.  Cannon^ 
48-264,  74;  OommmmeaUh  Iiu.  Oo.f.Mamiiiger, 
18-352,  '62. 

19814.  Resolution  of  assessment  is  not  a 
written  instrument,  within  meaning  of  sec.  78, 
2  R.  S.  '76,  p.  73  {R.  S.  '81,  362),  and  copy  filed 
with  complaint  is  no  part  of  it  and  does  not 
properly  oring  resolution  of  assessment  before 
court  on  demurrer.  VanRiper  v.  3k  ^mertean 
Cent.  Iwt.  Cb^60-123,  '77. 

19816.  Where  a  pcdlcf  of  insnranee  Is  as 

open  onCf  and  is  for  insurance  of  such  sums  aa 
shall  be  specified  b^  application,  and  mutaalW 
agreed  upon  and  indorsed  upon  policy,  it  is 
necessary,  in  a  pleading  based  upon  policy^ 
against  insnranee  company,  to  show  affirmative- 
ly that  an  amount  had  been  mutually  luneed 

Xn  and  indorsed  upon  policy.  QnoiiST.  .Saiu- 
Ins.  Co.  18-446,  ^ 

19816.  Complaint  on  an  Insnranee  poUey, 
to  recover  for  loss  to  property  by  fire,  need  not 
be  more  specific  in  description  of  property  in- 
sured, than  the  policy.  Identity  and  certainty 
will  be  matter  of  evidence,  jlurora  F.  Im.  Co.  v. 
Johnson,  46-316,  '74. 

19817.  Amendment  of  eopy.  An  amend- 
ment, during  trial,  of  a  copy  of  an  insnranee 
policy  sued  on,  by  inserting  signature^  cures 
defect,  and  is  not  error.  Mutval  B.  L.  Ina.  Cb. 
V.  Cfannon,  48-264, 74. 

III.  Xotiee  and  Proof  of  Loss. 


19818.  Proof  of  loss.  Condition  prece- 
dent. When  a  policy  of  insurance  is  not  pay- 
able till  certain  proofe  of  loss,  declarations  of 
interest,  and  certificates  of  magistrates  are  pro- 
duced before  the  company,  complaint  to  recover 
on  such  a  policy,  must  show  that  all  such  mat- 
ters had  been  produced  to  the  company.  It  b 
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not  sufficient  to  aver  that  proof  of  said  Iosb  has 
been  "duljr  made,"  and  ''notice  given."  Tlie 
facte  showing  that  snch  were  "duly  made*'  must 
be  all^.  Borne  Int.  0>.  y.  Buie,  48-418,  '73. 
Ct.  I^mtetive  Ttu.  Cb.  v.  Pfterson,  6-417,  '54: 
Peoria  M.  A  F.  Iru.  Co.  v.  Walaer,  82-73,  '64. 

19819.  Notice.  Immediate.  Conditions  of 
an  accident  insurance  policy  required  an  "im- 
mediate notice"  of  accident.  A  complaint, 
founded  on  policy,  showed  that  six  days  elapsed 
after  accidentt  before  notice,  and  showea  no 
matter  in  excuse  for  delay.  An  agent  of  com- 
pany was  in  same  city  where  insured  resided, 
and  place  of  accident  Held;  complaint  bad. 
Eailwav  P.  Ass.  Co.  v.  Buneelty  44-460,  '73. 

19820.  Proof  of  ii^ary .  An  accident  policy 
had  following:  "Provided,  always^  that  no 
claim  shall  be  made  *  *  *  of  any  injury,  un- 
less the  same  shall  be  caused  by  some  outward 
or  visible  means,  of  which  proof  satisfactory 
can  be  fumishea."  Held;  did  not  mean  that 
proofe  shall  be  made  and  presented  as  an  act 
precedent  to  a  right  to  recover.  Such  "proof  " 
msv  be  furnished  at  time  of  trial.  Id. 

19821.  Magistrate's  certificate.  Proof  of 
loss.  Under  statute,  a  foreign  insurance  com- 
panjr  can  not  require  a  certificate  of  loss  to  l>e 
certified  by  nearest  magistrate.  Avrom  F.  Lu. 
Co.  T.  Joftnson,  48-316,  74. 

19822.  Proof  of  loss.  When,  by  one  of 
conditions  of  an  insurance  policy,  insured  was 
required,  in  case  of  loss,  to  procure  a  certificate 
under  the  hand  of  a  magis^ate  or  notary  pub- 
lic, most  contiguous  to  place,  and  until  produc- 
tion of  such  certificate,  loss  was  not  to  be  deemed 
payable,  such  certificate  is  a  condition  precedent 
to  right  to  recover,  thot^h  nearest  refuse  to  give 
it  Any  difference  in  point  of  distance  is  ma- 
terial. fVoCeefum  Jtw.  tb.  v.  Phenon,  S-417,  '54. 
Smh  eonditlon  Is  waived  if  company  accept  a 
proof  of  loss,  with  a  certificate  of  an  officer  duly 
attached,  without  any  objection  or  exception 
till  day  of  trial  that  certificate  was  not  from  an 
officer  residing  one  square  nearer.  Byrne  v. 
Biting  San  Co.,  20-103,  '63. 

1982S.  Exense  Ibr  non-performaiiee.  Nei- 
ther the  want  of  knowledge  of  master  and  crew 
that  vessel  was  insured,  nor  casual  remark  of 
agent  of  insurance  company,  before  policy  was 
issued,  that  if  owner  insured  hewoula  send  him, 
master,  word,  which  he  failed  to  do,  will  excuse 
the  performance  of  a  stipulation  in  ^licy  "that 
master  and  crew,  so  soon  as  practicable  after 
disaster,  and  property  is  secured  or  recovered, 
shall  repair  to  nearest  convenient  notary,  and 
tliere  make  a  protest,  setting  forth  cause  of  said 
disaster,  as  near  as  practicable,  and  extent  of 
damage.  P.  M.AF.In*.  Co.  v.  Walter,  22-73,  '64. 

19824.  Waiverof  performance.  Tbesimple 
direction  of  such  agent  to  one  of  the  crew,  to  go 
before  an  officer  and  make  a  protest  etc.,  is  not 
a  waiver  of  legal  right  of  company  to  a  legal 
protest  Id.  \ 

1982Sa  Even  if  agent  had  power  to  make  snch 
waiver,  which  does  not  appear.  Id. 

19886*  Notice*  Agreement  on  part  of  assured, 
that  in  event  of  his  death,  his  legal  representa- 
tives should,  as  soon  as  possible  thereafter,  give 
notice  in  writing  to  company,  must  have  a  reas- 
onable construction.  Immediate  notice  means 
within  a  reasonable  time  under  all  circum- 
stances. It  may  be  made  after  10  days  by  payee 
of  policy,  when  company  act  on  it  xVomdent 
LdtLCh.Y.  Baim,  ^9-236,  '67. 


19S23.  Notice  of  loss.  Condition  of  an  in- 
surance policy  issued  to  plaintiff,  provided  that 
persons  sustaining  loss  by  fire,  should  forthwith 
nve  notice  thereof  in  writing,  to  company  or 
uieir  agent,  and,  if  within  their  power,  render  to 
company  a  schedule  of  articles  destroyed  or 
damaged,  stating  article  by  article,  and  that 
they  should  accompany  the  same  with  their  oath 
or  affirmation.  Whenever  demanded  in  writing, 
they  were  also  required  to  produce  an  exhibit  of 
their  books  of  account  and  vouchers  in  support 
of  their  claim,  and  permit  extracts  and  copies 
thereof  to  be  made.  The  conditions  further  pro- 
vided that  any  fraud  or  false  swearing  by  the  in-^ 
Bured,  should  cause  a  forfeiture  of  all  claims,, 
and  be  a  bar  to  all  remedies  under  the  jkUc^.. 
Plaintiff's  Invoices  were  consumed  with  his- 
goods,  and  he  had  no  copies.  The  company'^ 
secretary  had  called  on  him  to  sign  an  instm~ 
ment  requesting  the  persons  from  whom  he  had 
purchased  the  goods,  to  famish  the  amounts  of 
the  invoices,  but  he  had  refused.  Plaintiff  ob- 
tained verdict  and  judgment  for  $200  less  than 
the  amount  in  his  statement  Held;  plaintiff' 
was  not  required  by  conditions  of  policy  to  sign 
instrument  presented  by  company's  secretary.- 
Held;  excess  of  plaintiff's  claim  over  verdict^ 
did  not  show  him  to  have  been  guilty  of  "  false 
swearing."  Held;  by  "false  swearing,"  was 
meant  swearing  to  a  false  statement,  knowingly^ 
F.  Int.  Co.  V.  Oliver,  8-137,  '55. 

19828.  Notice  of  loss.  Plaintiff  was  per- 
mitted to  prove  that  he  had  transmitted  by  mail 
to  secretary  of  company  a  notice  of  loss  and  to 
read  a  copy  of  that  notice,  retained  at  time^ 
without  having  notified  defendant  to  produce- 
such  notice,  liefd/ DO  error,  CbnunontmaQA  Jns.- 
Co.  V.  ^fonninger,  18-352,  '62. 

19329.  Proof  of  loss.  Under  statute  a  for- 
eign insurance  company  can  not  require  a  cer- 
tificate of  loss  to  be  certified  by  nearest  magis- 
trate. Aurora  F.  Int.  Co.  v.  Johnton,  46-315,  74. 

19880.  Examination  and  production  of 
l)00ks.  When  a  policy  contains  a  condition 
that  the  insured, "whenever  required  in  writinjg 
should  submit  to  an  examination,  an  allegation 
that  he  refused  to  submit  to  such  examination, 
but  does  not  aver  a  request  of  him  m  wriHng,is- 
bad.    Aurora  F.£m.Oo.y.  JoAnson,  48-315,^74. 

19881.  Though  a  written  request  was  not  re- 
quired, such  answer  must  all^  that  the  policy 
holder  was  requested  by  some  agent  of  the  com- 
pany to  do  so,  and  that  a  time  and  place  was 
named  for  the  examination.  Id. 

19882.  Excuse.  Destruction  of  boolcs  is  a 
good  excuse  for  not  submitting  them  to  examin- 
tion.  Id. 

IT.  Insaralile  Interest  and  Asdguient  of 
Poller. 

19883.  Life.  Interest.  It  is  not  necessary 
that  party  to  whom  policy  is  parable  should 
have  a  pecuniary  interest  in  life  of  one  insured 
to  entitle  him  to  maintain  an  action  aninst 
company  on  pollcv.  Prmtdeni  L.  Int.  andlnvestr 
ment  Co.  v.  Baum,  '29-236,  *67. 

19384.  Interest.  Pleading.  An  allegation 
in  a  pleading  that  the  holder  of  a  policy  had 
"no  insurable  interest  whatever  in,"  etc.,  is  imuffi- 
cient  It  is  a  conclusion  of  law.  Franklin  lAfe 
Ins.  Co.  V.  Sefim,  58-380,  '76. 

19885.  A  master  of  a  boat  has  no  right,  as 
master,  though  he  be  a  part  owner,  to  insure  for 
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-other  joint  owners.  Holenft  T.  WUket,  16-373, 
'61. 

19886.  Interest  of  plaintiff.  Complaint 
should  allege  that  aaaured  had  an  interest  in 
property  insured,  and  to  what  amount  at  com- 
jnencement  of  risk  and  at  time  of  loss,  but  it  is 
tunnecessaiy  to  state  plaintiff's  title  to  or  own- 
iflhip  in  property.  Aurora  F.  Im.  Co.  v.  JohTUon, 
■46-315,  74. 

19387.  Schedule  of  property  lost.  If  a 
schedule  is  annexed  to  and  filed  with  complaint, 
which  seta  forth  the  property  destroyed  by  items, 
with  the  Talue  op[>osite  in  figures,  and  it  is  al- 
leged that  it  was  all  consumed  by  fire,  damage 
Ja  shown.  Id. 

19888.  A,  M  mortgagee,  procured  a  poll- 
.«y  of  insurance  upon  her  interest  in  mortgaged 
premises,  for  ben^t  of  B,  mortgagor,  on  agree- 
ment with  B  that  any  sum  whicn  might  be  paid 
for  loes  should  be  credited  on  the  mortgage 
•debt.  Hdd;  in  suit  by  B  upon  the  policy,  so 
iar  as  insurance  companv  was  concerned,  the 
agreement  between  A  and  B  was  an  executed 
■one.  Hdd;  without  pavment  of  the  claim,  no 
.lig^t  existed  in  favor  oi  Insurance  company  to 
liave  no  assignment  of  such  mortgage,  by  way 
.of  subrogation,  even  if  such  right  existed.  Seld  ; 
jio  defense  to  allege  that  after  the  fire  the  land 
was  ample  security  for  the  mortgage  debt ;  or 
lhat  before  commencement  of  suit,  B  had  re- 
paired and  rebuilt  the  building,  and  that  said 
building  was  and  had  since  remained  as  valua- 
ble as  before  the  fire.  Jat.  Oo.  y.  Bakar, 
Jl-102,  '80. 

198S9.  Assignment  of  poltcjr.  A  policy  of 
Insurance  on  the  life  of  A  for  the  benent  of  his 
wife,  was  ass^ed  by  both  as  security  for  a  loan 
of  money  made  to  her.  Sdd;  her  contract  to 
xepa^  money  was  void,  and  that  in  absence  of 
jiny  interest  in  life  of  husband,  or  claim  arainst 
Jiim,  assignees  could  not  claimproceeds  oi  poli- 
.cy  as  against  her.    Qodfrtv  v.  WiUtm,  70-50,  '80. 

198M*  An  action  may  t>e  brought  by  benefi- 
.ciary  of  an  insurance  policy  to  quiet  her  title 
-therein  and  bar  claims  of  parties  defendants. 
Id. 

19841.  Assignment  of  policy.  A  husband, 
whose  life  was  insured  for  the  benefit  of  hie 
wife,  having  died,  the  insurance  company 
"brought  the  money  due  into  court  and  asked 
■the  court  to  determine  to  whom  it  belonged, 
M6  both  the  widow  and  a  third  person  claimed 
it  Whereupon  the  latter  alleged  Utle  under  an 
assignment  of  the  policy  to  him  by  the  wife  and 
her  husband,  in  writing,  to  secure  a  debt  due 
snch  assignee  from  the  husband,  and  that  he 
had  paid  several  premiums  on  such  policy,  and 
then  had  it  in  his  possession.  The  widow  an- 
swered by  a  verified  denial  of  such  assignment, 
ife/d/  the  only  issue  between  such  claimants 
was  the  making  of  such  assignment,  and  that 
it  made  no  difference  whether  or  not  the  hua* 
band  was  insolvent  when  he  procured  such  pol- 
,icy  and  paid  the  premiums  thereon.  Pence  v. 
^fakepeace,  65-346,  '79. 

19B42.  Policy  for  benefit  of  wife.  Assl^- 
ment  of.  Insurance  policy  on  husband's  life, 
.for  benefit  of  wife,  is  her  property,  and  an  ef- 
.fectual  assigoment  thereoi,  even  during  life- 
time of  husband,  can  be  made  only  by  her.  Id. 

19848.  PoUcy  for  benefit  of  wife.  Titleto. 
Assignment.  A  claimed  title  to  policy  on  a 
husband's  life  for  benefit  of  his  wife,  under  an 
.assignment  by  her  and  her  husband,  to  pay  a 


debt  due  him  from  the  latter.  Wife  denied  eoch 
assignment  under  oath.  Court  instructed  jury 
that  such  {lolicy  when  issued,  belonged  to  the 
wife  absolutely  j  that  "it  could  not  be  assigned 
by  her  husband  without  her  authority ;"  that 
the  assignee  "must  prove,  not  only  that  she 
signed  her  name  to  the  assignment,  but  also, 
that  she  either  delivered,  or  authoriwd  the  de- 
livery of,  the  policy ;"  that  "possession  of  the 
policy  and  payment  of  premiums"  by  the  as- 
signee, could  give  him  no  ri^ht  to  it,  even 
though  it  appeared  to  be  assigned  to  bim,  if 
Bucli  wife  had  not  signed  assignment,  or  author- 
ised its  delivery  to  liim ;"  and  that  there  was 
no  pretiumption  that  the  wife  had  authoriaed  her 
husband  to  make  such  assignment.  Bdd; 
properunderthe issue.  Id. 

19844.  AsslgBment  of  pollcf.  A,  having 
no  insurable  interest  in  the  life  of  B,  can  not 
|>urchaseby  an  assignment  from  B,  a  policy  of 
insurance  on  the  life  of  B,  payable  to  the  execu- 
tors or  administrators  of  B,  so  as  to  vest  the 
title  in  himself.  The  FnxnJdin  IMe  Int.  Co.  T. 
Sdton,  £8-380,  76;  FnaJUin  Z^e  £w.  Cb.  v. 
Haaard,  41-116,  '72. 

19845.  Descent  of  policy.  A  policy  on  life 
of  a  husband  payable  to  his  wife,  on  the  death 
of  the  wife  descends  to  the  hereof  the  latter, 
though  the  husband  survived  her.  SiUmm  v. 
Mer^eld,  61-24,  '75. 

19846.  Assignment  of  policy.  Anthoritr 
of  agent.  A  had  a  policy  of  insurance  wiui 
the  »llowioK  condition :  "  Alignments  of  pol- 
icies must  be  made  within  ten  days  after  the 
sale  of  ^e  property,  and  this  policy  tent  to  tJte 
<^ee  ^  lAe  company  forthvilh  for  the  consent  of 
the  companv,  with  fifty  cents  recording  fee,  and 
a  new  installment  note  signed  by  the  assignee. 
Consent  will  then  be  given  to  the  assignment." 
The  charter  required  such  assignment  to  be 
made  in  thirty  days.  Another  condition  was 
that  the  alienation  of  the  insured  property  rra- 
dered  policy  void,  provided  company  had  not 
consented  as  above  set  forth  to  tne  assignment 
of  the  policy  to  the  vendee.  A  sold  the  property 
on  March  25, 1872.  He  assigned  the  policy  on 
June  26, 1&72,  with  the  consent  of  an  agent  of 
the  company.  The  policy,  assijjned,  was  delir- 
ered  to  such  agent,  who  took  it  and  said  he 
would  attend  to  it,  and  assured  A  that  he  would 
have  it  all  properly  attended  to  in  due  time.  A 
paid  the  premiua  due,  but  did  not  ^ve  the  fif^ 
cents  for  assignment  fees,  but  promised  to 

Say  it.  The  agent  never  attended  to  the  matter, 
to  new  installment  note  was  sent  company. 
The  company  never  had  any  other  knowledge  of 
assignment  Hdd;  policy  was  void,  as  the  as- 
signment was  not  made  within  the  contract. 
American  Im.  Co.  v.  OaUagher,  50-209,  'TS. 

19847.  Cancellation  of  poller.  Salt  by  the 
assignee,  on  a  note  payable  to  agent  Of  insurance 
company,  answer,  failure  of  consideration.  Hie 
note  was  given  for  the  premium  upon  a  policy 
of  insurance  which — the  company  having  be- 
come insolvent — was  cancelled  by  consent  of 
parties,  leaving  a  balance  due  defendant  for  the 
unexpired  term.  It  was  not  proved  that  de- 
fendant had  notice  of  the  assignment.  Held; 
insolvencv  of  company  did  not,  of  itself,  woric  a 
failure  of  consideration  to  amount  of  balance. 
Hdd;  balance  was  a  valid  defense.  TeUo*  v. 
OUySank,  ColunAus,  9-119,  '57. 

19848.  Notice  of  assignment.  The  sUte- 
ment  of  the  agent  (not  professing  to  have  any 
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'fanowledge  on  the  subject)  that  perhaps  the  note 
had  been  transferred,  as  it  was  the  custom  of 
ihe  company  to  transfer  its  notes,  falls  far  short 
■of  the  notice  of  an  assignment  required  by  stat- 
ute. Id. 

T.  Premium. 

19849.  A  married  wonuui  is  met  liable  on 

.  a  note  executed  by  ker  in  consideration  of  a 

Solicy  of  insurance  on  her  separate  estate,  and 
er  contract  for  such  insurance,  when  not  made 
a  charse  on  her  senarate  estate  by  her  deed,  in 
which  ner  husbana  joined,  can  not  be  inforced 
against  her  estate.  -Amertean  Ins.  Go.  r.  Avery, 
■60-566,  '78. 

19850.  Installment  note.  Charter  of  com- 
pany. Suit  by  an  insurance  company  on  an 
installment  note  for  the  premium,  payable  Year- 
ly, in  advance.  The  application  contained  the 
uillowing;  "If  any  installment  upon  the  pre- 
mium shall  remain  due  and  unpaiu  thirty  days, 
then  the  policy  issued  upon  this  application,  in 
conaideration  of  such  installment,  snail  be  null 
and  void  until  the  same  is  P>id."  The  policy 
contained  the  following:  "That  the  company 
.shall  not  be  liable  for  loss,  if  default  shall  nave 
been  made  by  the  assured,  in  the  payment  of 
any  installment  of  premiums  due  upon  the  note, 
•  *  •  *  such  promissory  note  shall  he  consider- 
ed a  payment,  provided  such  note  is  paid  at  or 
before  maturity,  and,  should  any  los8or  dama^'P 
occur  to  the  property  under  this  policy,  and  »ny 
part  of  the  note  past  due  and  unpaid,  then  Ihir^ 
policy  shall  be  void.  *  •  •  That,  on  payment 
by  the  assured,  of  all  installments  of  premitims 
due,  the  liability  of  this  policy  shall  attnrh,  and 
this  policy  be  in  force  from  and  after  such  pay- 
ment, unless  this  policy  be  void  from  some  other 
cause."  The  charter  is  referred  to  in  the  [Miliry 
and  made  a  part  of  it.  The  contract  was  made 
in  a  foreign  state,  through  agents  in  thiii  state. 
The  defendant  claimed  that  tinder  the  provis- 
ions of  the  contract,  the  policy  was  void  by  rea- 
son of  a  default  in  the  payments  of  the  install- 
ments on  the  note,  and  an  election  on  the  part  of 
the  defendants  to  discontinue  the  insurance,  and 
to  notify  the  plaintiff  of  the  same.  Held;  the 
asfiored  wonm  be  presumed  to  have  notice  of  the 
-charter  of  the  company,  and  of  the  provisions  of 
'the  same,  which  is  mtide  a  part  of  the  policy. 
Neither  the  policy  nor  the  application  make  the 
imHcy  void,  on  failure  to  pay  any  installment 
-of  the  promissory  note ;  but  only  voidable  at  the 
i^ttion  of  the  company.  The  policy  is  not  void, 
bat  simply  voidaole  by  the  company,  and  the 
premium  note  is  neither  void  nor  voidable  by 
the  assured.  Alienation  invalidates  a  policy, 
whether  it  is  so  provided  in  the  policy  or  not, 
because  it  terminates  all  interest  of  the  assured 
therein.  Such  is  not  the  effect  of  the  failure,  on 
the  part  of  the  assnred,  to  pay  his  premium  note. 
Amgriean  Ttu.  Co.  v.  Hadey,  60-fil5,  '78. 

19861.  Notice.  It  is  not  necessa^  to  allege 
and  prove,  in  an  action  on  assessroenta  made  on 
a  subscription  to  an  insurance  company,  in  ab- 
-sence  of  a  provision  in  the  charter  or  by-laws, 
or  of  some  stipulation  in  a  contract  requiring  it, 
that  notice  was  given  defendant  when  an  assess- 
ment was  made  against  him.  Van  Riper  v.  The 
Amentan  CaO.  Jtu.  Oo.  60-123,  '77.  Cf.  FitherY. 

a  R.  Co.,  7-407,  '56  ;  BottT.  L.  d  I.  B. 
Ok,  6-297, '66. 
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19862.  Asseggmentoasnbscription.  Plead- 
ing'. In  a  suit  on  a  subscription  to  capital 
stock  of  an  insurance  company,  for  assessments, 
when  subscription  makes  no  reference  in  any 
form  to  charter  or  by-laws  of  company,  or  when 
there  is  no  especial  phraseology  oi  sutwcriptioit 
or  premium  note,  it  is  not  necessaiy  to  show  in 
complaint  that  assessment  was  made  in  accord- 
ance with  such  charter  or  by-laws.  Van  S^per 
V.  The  American  CerU.  in*.  Co.,  60-123,  77. 

19368.  Premlnm  notes  to  an  insnrance 
company^  payable  when  losses  occur,  on  order 
of  directors,  are  not  promissory  notes  of  kind  or 
character  contemplated  by  our  statute,  author- 
izing levy  upon  choses  in  action,  when  surren- 
der^.  £u6/«rv.ZIu^,  20-446, '63. 

19864.  A  mntnal  Are  Insnmnee  eompanv* 

organized  under  laws  of  this  state,  may  provide 
in  its  articles  of  association,  or  by  its  by-laws, 
that  premium  notes  may  be  paid  in  installments 
as  ordered  by  directors,  after  notice;  and  that  if 
not  so  paid,  whole  amount  of  such  note  shall 
become  due  and  collectable.  O.  M.  F.  L  Co.  v. 
FraMk,  22-384,  '64. 

19866.  But  in  absence  of  such  provision  in 
articles  of  association,  or  by-laws,  at  time  a 
policy  is  taken  out,  company  can  not,  by  a  retro- 
active by-law  or  provision  in  articles,  impose 
conditions  upon  such  policy.  Id, 

11)856.  A  refusal  to  pay  an  assessment  in  ez- 
ce»<<)  of  amount  due  for  losses  by  fires  gives  no 
right  of  action  on  note.  iStnniinppi  in*.  Co.  v. 
Jb/*  20-240, '66. 

19367.  Void  Policy.  Premium  notes  given 
for  policies  of  insurance  in  a  mutual  company 
on  property  to  which  the  maker  or  insured  had 
no  title  or  insurable  interest  in,  are  without  con- 
stdemtion,  as  the  policies  are  void.  Berxh  v. 
Sinnmippi  Jn».  Co.,  28-64,  '67. 

193o5.  A  complaint,  to  enforce  assessments 
made  on  such  premium  notes  mustshow  that  the 
assessment  was  made  only  for  thepurpose  of  pay- 
ing the  liabilities  for  losses  by  nres,  and  noi  to 
defray  the  expenses  of  the  company,  under  1  01 
&  H.  396,  sec.  67.   Jd.  (a  B.  S. '81,  3754.) 

19869.  This  may  be  sufficiently  shown  by  the 
exhibit.  Id. 

19360.  Fraud  on  part  of  the  companv's  ^|cnt 
in  obtaining  the  notes  of  defendant.  See  Whit' 
man  v.  Meimier,  84-487,  'TO;  Bolaiiid  T.  Wlatmm, 
88-64. -70. 

19861.  Life  Insurance.  Premlam.  Fnwd. 

Only  on  clear  proof  of  gross  fraud  can  tlie  pre- 
miums paid  by  an  insolvent  on  a  life  insnrance 
policy  for  the  lienefit  of  his  wife  and  children, 
be  recovered  by  his  creditors;  and  in  no  case 
can  any  more  than  the  premium  be  so  recovered. 
Pence  v.  Makepeaee,  66-345,  '79. 

19362.  Delivery  of  policy.  In  action  by 
life  insurance  company,  as  payee,  against  maker 
of  note,  defendant  answered  that  it  had  been 
executed  "  in  consideration  of  a  valid  paid-up 
life  fwlicy,  to  be  issued  and  delivered  to  maker 
by  plaintifl',  and  for  no  other  consideration; 
that,  although  reasonable  time  for  the  issuing 
and  delivery  of  said  policy  has  long  since 
elapsed,  yet  plaintifif  has  wholly  neglected  and 
refused  to  execute  a  valid  life  policy  for  the 
value  of  said  note.  HM;  on  demurrer,  insnffi- 
clent  as  plea  of  either  partial  or  total  failure  of 
consideration.  The  pleading  does  not  show  with 
any  certainty  bnt  that  the  policy  was  to  be  d» 
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livered  after  the  note  was  paid,  and  its  value 
tlms  ascertained.  FnmicUn  Life  Itu.  Co.  t.  <3ind- 
weU,  6fi-138.  '79. 

19868.  Premiam.  Sale  of  property.  Bait 
bjr  ItuL  M.  F.  Jna.  Co.  A,  upon  his  premium 
note.  Answer :  that  July  10,  '43,  A  sold  and 
conveyed  the  property  insured  to  B ;  that  July 
12,  '43,  he  paid  all  insurance  and  asBesements 
which  had  accrued,  of  which  plaintiffhad  notice, 
and  that  thereby  and  thereafter  the  considera- 
tion of  the  note  failed.  Company's  charter  pro- 
Tides  that  when  a  house  shall  be  alienated  by 
sale,  the  policy  shall  be  void,  and  be  turrewhred 
to  tiie  company  to  be  oaneeiUd  ;  and  upon  meh  surren- 
der,  the  assured  shall  be  entitled  to  his  deposit, 
(premium)  note,  upon  payment  of  his  proportion 
of  all  losses  and  expenses  that  have  occurred 
prior  to  sadi  surrender.  Hdd;  plea  sufficient;  in 
«fiect  there  was  a  surrender.  Ind.  M,  F.  Int.  Go. 
T.  Conner,  6-170,  '64. 

19864.  A  policy  of  insurance  of  a  building 

Sainst  destruction  by  lire,  given  by  the  Ind. 
ut.  F.  Ins.  Co.  is  rendered  void,  and  the  lieu  of 
thte  company  on  the  building,  by  its  charter,  is 
lost  by  the  sale  or  mortgage  of  the  property  by 
the  assured ;  still  the  assured  ia  personally 
liable  on  the  premium  note  until  an  actual  sur- 
render of  the  policy  to  the  company,  and  the 

Itayment  of  all  assessments  against  him  for 
oases  mutained  by  the  oompany  before  the  sur- 
Knder.  ind.  M.  F.  In$.  Co.  v.  QmaUaid,  2-645, 
'51 :  MtOvSMk  T.  Ind.  M.  F.  Int.  Co.,  8  Blf.  60, 
'46. 

1986fi.  Bill  in  chance^  by  the  Ind.  Mat.  F. 
Ins.  Co.  against  bein  of  C.,  and  a  terre-tenant, 
to  subject  real  estate  which  C  had  insured,  and 
which  had  descended  to  his  heirs,  to  the  pay- 
ment of  premium  note  given  by  C.  Bill  showed 
that  at  (ys  death,  nothing  was  due  on  the  note. 
Held;  the  bill  would  not  lie.  Bdd;  though 
not  technically,  yet  within  the  intmt  of  the 
charter,  descent  is  an  alienation,  and  that 
thereby  the  lien  of  the  insurance  upon  the 
property  is  divested.  Held;  the  personal  repre- 
sentative of  the  deceased  might,  under  the  fif- 
teenth section  of  the  charter,  surrender  the 
policy  to  the  compuiy  to  be  cancelled,  unless  an 
awignmoit  of  it  was  claimed  by  the  heirs ;  and 
that  he  might  be  liable^  in  his  TepresentatiTe 
capacity  to  pay  arreangei  due  thereon  as  a 
debt  of  the  intestate.  Ind.  M.F.  ln»,Co.y,  Oum- 
berlain,  8  Blf.  160,  '46. 

198iS6.  Payment  of  premium.  The  deliv- 
ery of  policy  to  assured,  after  its  execution  by  a 
mutual  insurance  company,  waives  condition 
precedent  or  a  warranty,  as  it  is  sometimes 
called  in  Insutmnce  law,  ci  requiring  premium 
note  of  insured  to  be  deliveied  before  policy 
would  talte  efl'ect,  and  aflbrds  no  gronnd  of  de- 
fense against  policy.  Bekier  v.  Gem.  M.  -Rr« 
Jn$.  Co.,  68-347,  '79. 

VI.  Contract;  Policy;  Gonstractlra;  De- 
fense. 

19867.  Aetof  niiaathorlieda9eiit8.Batlfl- 
cation.  A  waspartner  of  B  in  insurance  broker- 
age business.  I^ucli  had  charge  of  difTerent  com- 
panies. A  insured  certain  property  of  0  in  a 
company  for  wbicb  B  wan,  and  he  was  not,  an 
a^nt.  C  paid  premium.  B  was  not  satisfied 
with  risk,  but,  demurring,  consented,  and  re- 
ported same  to  general  agent,  sending  also  a 
oopy  of  policy,  countersigned  by  firm  name.  The 


general  agent  also  was  diautisfied,  though  he 
accepted  money  and  did  notcancelpolicy  under 
some  misinformation  sent  him  by  B.  C  was  on- 
conscious  of  any  dissatisfaction.  During  corre- 
spondence between  B  and  general  agent,  prop- 
erty burned.  Held;  there  wa«  ftoch  ratification 
as  made  company  liable.  United  L.  F.AM.  Im. 
Co.  V.  Pret.  in*.  A.  Am.,  4SS-688,  '73' 

19868.  Policy.  Executioa  of.  Wher«  a 
policy  did  not  bear  signature  of  either  ptesident 
or  aecretanr  of  company,  but  was  merely  coun- 
tersigned by  agent,  it  would  seem  that  snch 
policy  was  but  a  partially  executed  instonment^ 
and,  therefore,  invalid.  P.  M.  &  F.  Int.  Ot.  v. 
WaUer,  supra. 

19869.  Statute  of  fkmnds.  A  contract  for 
insurance  is  not  within  statute  of  frauds.  Id. 

19870.  Parol.  A  made  an  applicaUon  to 
agent  of  a  foreign  insurance  company  to  ineuie 
a  building  against  loss  by  fire.  Proposition  was 
forwarded  to  president  of  company,  iriio,  by  let- 
ter to  agent,  accepted  risk  to  amount  of  $1,000,- 
and  a  parol  contract  was  thereupon  made  with 
agent  for  an  insurance  for  one  year.  By  ar- 
rangement with  agent,  policy  was  to  be  deliv- 
ered when  called  (or,  and  premium  was  to  be 
paid  by  A  within  five  days.  Before  expiration 
of  that  time,  and  before  pigment  of  premium, 
building  was  destroyed  by  nre^  A  immediately 
tendered  amount  of  preminm  Mid  demanded  lt» 
policy,  which  was  refused.  Snit  by  A  to  recover 
amount  insnred.  Hdd;  contract  of  insurance 
was  complete  and  binding  upon  company.  Hdd; 
policy  of  insurance  was  not  toundatiou.of  action, 
and  not  necessary  to  file  a  copy  of  It.  Hdd  ;  it 
was  not  necessary  that  complaint  should  be 
special,  and  show  that  conditions  had  been  com- 
plied with,  as  refusal  of  company  to  iamepoliq'' 
was  a  waiver  conditions  piecedent.  Skd;  tf- 
was  not  necessary  that  complaint  shonld  show 
a  compliance  by  agent  with  requirements  of  "act 
respecting  foreign  corporations."  Ifeiii  Hug.,  cfe, 
Ins.  Co.  V.  BabineoR,  2&-636,  '65. 

19871.  €OB8tmction.  Insurance  on  "sraiu 
and  other  merchandise  "  in  a  warehouse.  Hdd; 
policy  d  id  not  cover  scales,  carts,  shellers,  trucks, 
etc.    Kml  V.L.AL.  I.  Co.,  26-294,  '66. 

19872.  Time  oriBsaraaeo.  A  policy-  of  in- 
surance upon  a  hone  was  dated  Kaich  12,  '66. 
and  was  to  run  from  March  0,  '66.  It  provided 
that  there  should  be  no  responsibility  for  ani- 
mals diseased  at  the  "  time  of  insurance."  The 
premium  was  paid  when  policy  was  issued.  The 
animal  becsme  diseased  after  insurance  was 
contracted,  and  died  before  policy  was  issued. 
Hdd;  company  was  liable.  Held;  "time  of  ia- 
Buring"  was  not  the  date  of  iasoance  of  polity. 
Ameim  H.  ins.  Ok  v.  P^Oimon,  28-17, 

19878.  Application  wrongly  written  by 
afent  of  eoHpany.  Action  on  policy  a^inst 
the  company.  Answer  showing  a  breach  in  the 
warranty  in  the  survey  and  application  as  to  no 
incumbrance  on  the  propertv.  Held;  theplain^ 
iff  can  not  seek  to  reform  the  contract  of  insu- 
rance in  his  reply,  by  showing  that  the  agoitof 
the  commny  wron^ulljr  wrote  out  the  survey 
and  application,  and  bia  answers  to  the  ques- 
tions therein.   Cat  v.  .Sina  Ins.  G>.,  29-586,  '68. 

19874.  Reformation.  AmisUkeof  theagent 
in  writing  out  the  responses  of  the  applicant  to 
the  {questions  in  the  survey  will  not  entitle  the 
applicant  to  relief  in  equity  in  reforming  the 
contract,  unless  it  shall  be  made  to  appear  that 
it  was  not  on  the  faith  of  the  truth  oi  the  so- 
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sweiB  that  the  company  acted  in  acceptiiw  the 
risk  and  affixing  the  rate  of  insnranoe.   Ooz  v. 

^na  Jm,  Co.,  29-686,  '68. 

19875.  Consb*aetlon.  Policies  of  insurance 
are  liberall;  constrned  in  favor  of  the  assured, 
and  an  exception  is  atrictlv  construed  against 
the  underwriter.  Orant  v.  Lexiagton  F.  L.  &  M. 
Ins.  Co.,  6-23,  '64. 

19870.  CoBStrnctioB  of  poUey.  A  insured 
certain  propertj  shipped  by  express  from  Et- 
aiHTille  te  New  Orleans,  Jan';  25,  '66,  in  the 
.£tna  Ins.  Co.  The  policy  was  a  "running" 
one  and  dated  March  9,  '65.  Tlie  propertj  was 
sent  via  the  O.  and  M.  rivers,  on  board  tne  steam- 
boat W.  R.  Carter.  The  name  of  ttie  boat  was 
unknown  to  both  A  and  the  insurance  company. 
The  policy  did  not  cover  a  loss  or  damage  "ac- 
cmed  at  the  time  of  entry,  or  indorsement, 
caused  by  any  gale,  disaster  by  explosion,  fire  or 
otbenrise^  which  occurrence  might  be  known  to 
the  applicant,  the  public,  or  the  company,  at 
the  time  of  such  application  bein^  made, 
whether  snch  property  was  known  to  be  involved 
thereby  or  not,  withont  such  contingency  is  ex- 
pressly provided  for,  in  writing,  on  tnis  policy." 
The  application  was  made  Feb.  6,  '66.  The  ex- 
plosion and  sinking  of  the  boat  were  well  known 
te  the  company  ana  A,  and  the  public,  but  nei- 
ther knew  that  the  property  insured  was  on 
board  the  boat  at  the  time  of  the  application. 
Hdd ;  the  company  not  I  iable  for  the  loss,  with- 
in the  letter  or  the  spirit  of  the  stipulation. 
Jfari  V.  ^na  Ins.  Co.,  29-390,  '68. 

19877.  Llfo  insnranM.  Constinetlon  of. 
Forfettlire*  A  foreign  life  insurance  company, 
through  its  local  agent,  issued  a  policy  on  the 
life  ol  A,  which  stated  that  "in  consideration 
of "  a  certain  sum,  "  to  them  paid  by  "  A,  "of," 
etc.,  "  being  the  assured  in  this  policy,  and  of  a 
like  sum  to  be  paid  to  them  by  said  assured  on 
or  before  the  12  th  of  March  in  every  year  dur- 
ing the  continuance  of  this  policy/'  the  com- 
pany insured  the  life  of  A  in  a  certain  amount 
for  the  term  of  his  life;  that  "  in  case  of  the  for^ 
fetture  of  this  policy,  the  insured  shall  not  be 
entitled  to  any  return  or  premium  or  share  of 
the  surplus  funds;"  that  'un  case  any  premium 
on  this  policy  shall  not  be  paid  at  the  date  when 
payable,  the  policv  shall  thereupon  become  for- 
feited and  void;"  that  "this  policy  and  any 
sums  that  shall  become  due  thereon  from  said 
company  are  pledged  and  hypothecated  to  said 
company,  ana  they  have  a  lien  thereon  to  se- 
cure the  payment  of  any  premium  on  which 
credit  may  lie  given,  and  of  any  note  or  security 
therefor;  but  this  pledge  and  hypothecation 
shall  in  no  respect  affect  the  proTisions  respecU 
ing  the  forfeiture  of  this  policy."  Said  agent 
for  the  first  year's  premium,  took  from  A  goods 
to  the  amount  of  one-fourth  thereof,  a  note  for 
the  same  amount,  due  in  six  months,  and  note 
for  the  remaining  half,  due  in  five  yeaitj  both 
notes  payable  to  the  company  and  t>earing  in- 
terest from  date,  the  interest  on  the  latter 
payable  annually.  The  Utter  note  provid- 
ed that  it  was  embraced  In  said  condition 
of  fbrlriture,  but  the  former  note  did  not  contain 
such  a  provision.  The  agent  remitted  to  the 
company  the  amount  paid  by  A,  less  his  per 
cent,  as  agent,  together  with  said  notes.  The  six 
months'  note  was  returned  to  the  agent  before  it 
became  due,  for  collection,  and  was  not  paid  at 
maturity.  The  policy  was  dated  March  12,  and 
A  died  in  October  oi  the  same  year.   Suit  by 


Uie  administrator  of  A's  estate  npon  the  policy. 
The  company's  charter  was  not  set  out  in  the 

pleadings  or  given  in  evidence.  Two  rules  of 
the  company  were  set  out  and  proved,  as  fol- 
lows: "  Rule  9.  A  tariff  of  premiums  shall  be 
fixed  by  the  directors,  below  which  no  risk 
shall  be  taken;  but  the  president  shall,  in 
doubtful  cases,  consult  the  committee  of  finance, 
or  any  two  of  the  directors,  on  any  advance  for 
particular  risks.  The  premiums  shall  be  paid, 
in  conformity  to  the  rules  of  the  company,  before 
the  policy  is  issned,  and  the  president  and  sec- 
retary shall  each  be  liable  ror  the  amount  of 
premium  on  policies  delivered  at  the  office  of  the 
company.  Rule  10.  A  part  of  any  annual  pre- 
mium may  be  taken  in  one  or  more  promissory 
notes  on  interest,  secured  by  the  condition  in 
the  policy ;  but  every  such  note  shall  be  made 
payable,  befoTe  or  at  the  beginning  of  the  period 
of  the  risk  for  which  the  note  is  given,  so  that 
the  company  shall  not  run  the  risk  for  any  time 
for  which  the  premium  shall  not  have  oeen 
actually  paid."  Rnle  10  was  not  apart  of  the 
contract,  out  A  had  notice  of  it.  Sad;  the  six 
months'  note  was  not  within  the  condition  of 
forfeiture  in  the  policy.  Bdd;  the  plaintiff 
could  recover  the  amount  of  the  policy  less  the 
amount  of  the  two  notes.  N.  E,  Jf.  L.  /m.  Co. 
Y.Haibnok,  82-447, '60. 

19878.  Several  pftp«n.  All  the  writings 
executed  by  parties  at  time  form  a  part  of  con- 
tract. Policy  and  notes  must  be  taken  as  one 
contract  and  construed  accordingly.  Id. 

19879.  Rescission.  A  policy  of  insurance 
and  the  premium  note  given  therefor  constitute 
a  contract  which  may  be  rescinded  by  the  mu- 
tual agreement  of  the  insured  and  the  corpora- 
tion (though  a  mutual  company),  the  latter  act- 
ing through  its  board  of  directors  or  an  agent 
duly  Butnorized  by  them.   Bolmid  t.  Wki^nm, 

"70. 

19S'80.  Contrart  of  Insnnnee.  When  the 
policy  on  its  face  refers  to  the  declaration  and 
It  refers  to  the  particulars,  the  policy,  the  de- 
claration and  the  particulars  must  be  regarded 
as  one  instrument.  Mvtval  B.  L.  /ns.  Co.  v. 
mUr,  89-475,  '72. 

19881.  A  corenantof  warruitr  need  not 
appear  on  the  face  of  the  policy,  but  may  be  on 
a  paper  referred  to  in,  and  made  a  part  of,  the 
policy.  Mutual,  etc,  Itu.  Co.  v.  MUUr  aupra; 
OommonvxaUk  Int.  0>.  v.  Mmmnger,  18-352,  '62. 

19883.  Where  a  policy  contained  a  stipula- 
tion that  the  survey  should  be  taken  as  "a  part 
of  the  policy  and  warranty  on  the  part  of  the 
assured,"  the  statements  in  the  survey  become 
a  part  of  the  policy  and  a  warranty.  Ooz  t. 
MtM  Int.  Co.,  29-566,  '68;  CommmmlA  Itu. 
Co.  T.  Mmminger,  18-352,  '62. 

19888.  Be4«Biinuiee.  Contracts  of  fire  and 
marine  insurance  are  contracts  of  indemnity. 
E.  Im.  Co.  V.  L.  Ins.  Co.,  9-443,  '57.  a.  2<M57. 

19884.  Re-assurance  is  a  contract  of  indem- 
nity, binding  the  re-insurer  to  pay  the  re-assured 
the  whole  loss  sustained  in  respect  of  the  sub- 
ject insured  to  the  extent  of  me  r»-iiuurance; 
ont  it  is  not  necessary  for  the  re-assured  to  pay 
the  loss  to  the  first  assured  before  proceeding 
against  the  re-insurer;  nor  is  the  liability  m 
the  latter,  H  seems,  affected  by  the  insolvency  of 
the  re-aesured,  or  his  inability  to  fulfill  his  own 
contract  with  the  first  assured.  But  where  the 
re-assured  is  not  liable  on  the  original  policy,  if 
aemt,  that  a  recovery  can  not  be  had  against  the 
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re-insurer.  Where  the  original  insurers  have 
not  adjusted  the  losses,  and  the  case  stands  be- 
tween them  and  the  first  ^ssured  upon  the  terms 
of  the  policy,  etc.,  at  the  time  the  re-insurers  are 
sued,  the  latter  ma^  make  any  defense  which  the 
original  insurers  could  then  make.  Bat  the 
original  insurers  coul'd  not  avail  themselves  in 
defense,  of  a  clause  in  the  first  policy  requiring 
suit  to  be  brought  within  six  months  after  loss; 
such  a  stipulation  is  void.  Id. 

18S8&.  Agreement  not  to  sue.  In  case  of 
ordinary  contracts,  an  agreement  not  to  sue  for 
a  limited  time,  is  no  bar  to  a  suit  within  that 
time  (5  Blf.  125);  but  an  agreement  never  to  sue 
upon  a  then  existing  right  of  action,  is  good  as 
a  release.   Harvey  v.  Aorwv,  ft~473,  '52. 

19886.  It  is  also  decided  that  where  there  is 
no  statute  authorizing  a  judgment  without  a  stay 
of  execution,  a  provision  in  a  contract  author- 
ising such  judgment,  will  not  be  r^rded  in  en- 
tering judgment.    DeveUn  v.  Wool  2-102,  '50 : 

4-23y. 

19387.  In  OraTUv.  Lexington,  eic,  5-23,8.  C. 
held  that  a  stipulation  in  a  policy  of  insurance 
limiting  the  time  within  woich  snit  should  be 
brought,  could  not  be  set  up  by  the  companv  in 
bar  of  a  suit  brought  after  that  time,  wnere 
their  own  acts  had  contributed  to  the  delay  in 
bringing  the  suit.  E.  Ins.  Co.  v.  L,  Ins.  Co.,  stwro. 

19888.  A  valid  agreement  to  insure  and  to 
issue  a  policy  will  support  an  action.  Peoria 
M.  A  F.  Ins.  Go.  V.  WaLier,  23-73,  '64. 

19889.  A  policy  not  executed  will  not  Id. 

19890.  Marine.  Told.  A  risk  was  taken  by 
the  defendants  upon  cargoes  of  two  flai-twats, 
for  a  voyage  from  Lawrenceborg  to  New  Or- 
leans. Boats  loaded  with  hay.  It  was  stipulated 
in  the  policy  that  it  should  be  lawful  for  the 
boat  to  touch  at  intermediate  points,  with  privi- 
ly of  coasting  and  transacting  any  lawful 
bueiness  connected  with  the  voyage.  Boats 
reached  Freeport,  three  miles  above  New  Orleans, 
June  24,  '46,  and  three  days  after  landing,  ac- 
cording to  uaageof  fiat-boat  trade,  all  the  hands 
but  two  were  paid  ofi*  and  discharged.  Freeport 
is,  in  practice,  the  New  Orleans  hay  market.  It 
is  a  separate  municipality,  one  other  interven- 
ing. It  is  not  the  place  of  landing  hay,  but  of 
exhibiting  for  purpose  of  sale;  the  flat-boat 
wharf  at  New  Orleans,  being  the  place  of  dis- 
changing  the  cargo.  On  the  evening  of  July  3, 
'46,  both  boats  and  their  cargoes  were  destroyed 
by  storm.  Mdd;  New  Orleans,  and  not  Freeport, 
was  the  terminus  of  the  voyage.  Hdd;  the  stop 
at  Freeport  was  within  the  "  coasting  and  trans- 
acting lawful  business  connected  with  the  voy- 
age," allowed  by  the  policy.  Held;  evidence 
showing  the  usage,  as  to  discharging  hands  at 
Freeport,  was  admissible ;  the  insurers  must  be 
presumed  to  have  known  and  contemplated  it. 
Grant  v.  L.F.L.A  M.  Ins.  Cfa.,  5-23,  '64. 

19891.  A  policy  of  inanrance  of  a  flat-boat 
contoined  a  stipulation  on  the  part  of  the  as- 
sured that  the  boat  should  be  manned  with  a 
specified  number  of  hands.  Held  ;  stipulation 
was  an  executory  stipulation  or  promissory  war- 
ranty. Such  stipulation  or  warranty  inserted 
in  a  policy,  becomes  a  binding  condition  on  the 
assured,  and  requires  a  strict  performance  ;  and 
the  breach  of  it,  whether  the  thing  warranted  is 
material  or  not,  renders  the  policy  void  from  its 
inception.  Id, 

19892.  A  policy  of  insurance  required  that 
flttt-boats,  of  prescribed  dimensions,  should  be 


manned  with  not  less  than  a  specified  nnmber 
of  competent  hands.  Held;  the  cook  was  a 
competent  hand,  within  the  meaning  of  the 
policy.  Id. 

19398.  A  policy  of  insurance  upon  the  cargo 
of  a  flat-boat  contained  a  stipulation  that  toe 
insurer  should  not  be  liable  for  any  loss  or  dam- 
age during  any  time  in  which  the  boat  might 
be  lashed  or  fastened  to  any  other  boat  nor  in 
any  case,  if  towed  by  a  steamboat  Hdd;  in- 
surers were  to  be  discharged  ooiy  as  to  loas  ac- 
cruing from  such  towing.  Id. 

19894.  Life.  Habits.  In  application  for 
life  insurance  policy,  applicant,  in  reply  to 
double  question :  "What  are  jrour  habits  in  re- 
spect to  use  of  intoxicating  liquors?  have  you 
ever  used  intoxicating  liquorB  to  excees?"  an- 
swered, "Temperate;"  wnereupon  policy  was 
issued,  declaring  that  it  was  i^ued  "  in  consider- 
ation of  representations  made"  in  the  applica- 
tion, "on  the  faith  of  which  this  policy  is  writ- 
ten," and  that  "if  any  of  the  answeiB  made  in 
application  shall  be  found  in  any  respect  un- 
true, then  this  policy  shall  be  void."  AcUon  on 
such  policy.  Defense,  that  answer  of  "temper- 
ate" was  false.  Hdd{  answer  referred  only  to 
habits  of  applicant  at  time  application  was 
made,  and  that  further  answer  was  waived  by 
issuing  policy.  Joftn  Haneodt  /«.  Co.  v. 
Daiy,  85-6,  '78. 

19895.  Consamnutlon  of  contract.  Appli- 
cation for  a  policy  of  fire  insurance.  A  contract 
was  executed  for  the  company,  signed  by  its  offi- 
cers and  agents,  receipting  for  the  premium,  and 
stipulating.  "A  policy  of  insurance  will  be 
immediately  prepared  and  forwarded  by  said 
company,  in  accordance  with  the  terms  of  the 
application,  should  the  same  be  approved.  If 
application  be  not  approved,  applicant  is  to  be 
notified  to  that  efiect  without  delay,  when  the 
insurance  shall  cease,  and  the  premium  shall  be 
returned.  But  it  is  expressly  understood  and 
agreed,  that  the  risk  is  accepted  and  made  bind- 
ing upon  the  company,  for  the  term  of  thirty 
days  from  this  dat^  *  *  unless  the  applicant 
is  sooner  notified  ot  its  rejection.  It  the  ap- 
plicant receives  no  notice  that  the  risk  is  reject- 
ed, the  insurance  will  cease  at  the  end  of  said 
thirty  days,  unless  a  r^ular  policy  has  been 
issued."  etc.  A  loss  occurred  by  fire  after  thirty 
days.  No  policy  was  issued  and  no  notice  given 
;  rejecting  the  risk.  Complaint  alle^ng  these 
facts  praying  recovery.  the  risk  ceased 
at  end  of  thirty  days,  and  company  is  not  lia- 
ble. Hdi;  the  contract  bound  the  company 
only  for  thirty  days,  in  the  absents  of  sndi  no- 
tice, and  plaintiff' might  have  sought  insurance 
elsewhere.  Hdd;  in  the  absence  of  such  no- 
tice such  alleged  acceptation  of  application  did 
not  show  any  binding  contract  tor  insuranob 
Borr  V.  Ins.  Co.  N.  .<4m«nai,  61-488,  '7& 

19896.  €oiutrnettoiu  It  ia  not  good  policy 
In  courts  to  favor  such  cunningly  devised  insor- 
ance  policies,  as  that,  whatever  happens,  under- 
writers may  reap  premium  and  escape  the  risk. 
Some  degree  of  acuteness  will  be  called  in  to 
uphold  and  enforce  such  agreements,  whenever 
there  has  been  a  fair  contract  and  a  substantial 
compliance.    Ky.  M.  Ins.  Co.  v.  Jetdcs,  5-96,  '64. 

19897.  Courts  will  look  at  the  sufaetuice  of 
contracts  of  insurance  just  as  at  Cfwtracts  be- 
tween individuals,  and  will  not  permit  corpora- 
tions, under  pretext  of  cunnin^y  devised  stipula- 
tions, which  tend  to  render  nogatoiy  ostensible 
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object  of  contract,  to  erade  any  joet  responsibili- 
ty  incurred,  or  assert  any  right  not  fairly  coining 
within  purviev  and  clear  intent  of  contracting 
parties.    Ind.  M.  F.  fiw.  Co.  v.  Conner,  5-170,  '54. 

19898.  Life.  When  complete.  On  Sept  27, 
'50,  J,  of  Lafayette,  being  in  good  health,  com- 
pleted application  to  the  Ky.  Ins.  Co.  for  an  in- 
surance ol  $1,500  upon  his  life,  for  benefit  of  his 
wife.  Same  day,  company's  agent  at  Lafayette 
mailed  the  application  to  the  company.  Ap- 
plication duly  approved,  policy  issued  thereon, 
and  mailed  to  agent  Oct  2,  '50,  insuring  for  five 
years  from  that  date.  Sept.  29,  '50,  J  was  taken 
sick,  and  lingering  antil  Oct  4.  died.  On  re- 
ceipt of  policy,  J  tieing  dead,  the  agent  imme- 
diately returned  it  to  the  company,  by  mail. 
While  th^  treaty  was  pending,  and  berore  J's 
application  was completed.the company  agreed  to 
takeUiefirst  year's  premium  in  an  advertisement 
of  their  agency  for  six  months,  in  J's  newspaper  at 
Lafayette;  and  the  agent,  in  Aug.  '50,  furnished 
to  J  the  adrertisement,  which  was  published  in 
the  paper  continnounly  thereafter,  as  directed 
by  agent,  for  six  months.  Price  of  advertise- 
ment fell  short  of  first  year's  premium  46  cents. 
Bill  in  chancery  by  J's  widow,  that  account 
should  be  taken,  and  for  general  relief.  Held; 
contract  wai^  at  least,  complete  Oct  %  ^50,  when 
application  was  approved  and  policy  mailed ; 
and  that  there  is  weighty  authority  that  the  ac- 
ceptance related  back  to  the  period  when  J  com- 
pleted his  application.  Had;  payment  of  pre- 
mium and  indorsement  of  payment  on  policy,  by 
the  very  nature  of  the  contract,  were  not  neces- 
sary to  complete  it.  Held;  it  was  incumbent 
upon  the  company  to  furnish  the  matter  to  be 
printed,  and  neglect  to  furnish  more  matter, 
or  Continue  Its  publication  longer,  so  that  Its 
value  should  equal  the  first  year's  premium, 
could  not  affect  complainant's  rights.  Ky.  M. 
ha.  0>.  V.  Jenks,  5-96,  '64. 

19899.  When  complete.  On  an  application 
for  insurance,  where  the  minds  of  the  contract- 
ing parties  have  met  upon  a  distinct  proposition 
made  by  one  and  accepted  by  the  other,  chancery 
will  decree  its  execution ;  or  regarding  that  as 
done,  which  ought  to  have  been  don^  chancery 
will  take  an  account,  and  make  such  decree  as 
is  just  and  proper  from  the  case  made  in  Uie 
bin.   Ky.  MIns.  Go.  V.  Jenh,  5-96,  '54. 

19400.  A  substantial  compliance  with  the 
stipulations  usually  found  in  insurance  policies, 
is  all  that  is  requisite  for  the  validity  of  the 
contract.  Jd. 

19401.  Cnstractlon  of  poliC7*  Fmllare 
li  premlnmg.  A  policy  of  insurance  on  the 
life  of  A,  payable  to  B  in  the  sum  of  five  thou- 
sand dollars  read  "  in  consideration  of "  a  cer- 
tain premium  paid  and  an  annual  note  and  an 
annual  cash  premium  to  be  pnid  on  the  5th  day 
of  June  of  each  year  "during  the  first  ten  yeara 
of  the  continuance  of  this  policy."  The  said 
company  further  agrees  to  pay^  the  amount  of 
the  policy  to,  etc.,  at,  etc.,  in  ninety  days  after 
due  notice  and  proof  of  the  death  of*A,  "the 
balance  of  the  year's  premiums,  and  all  notes 
given  for  premiums,  being  first  deducted."  The 
company  further  agrees,  if  default  be  made  in 
payment  of  any  premium,  to  pay  as  many  tenths 
of  the  amount  of  insurance  as  there  have  been 
complete  annual  premiums  paid.  If  the  pre- 
miums, or  the  interest  upon  any  note  shall  not 
1>e  paid  on,  etc.,  to,  etc.,  the  company  shall  not 
be  liable  for  ^  whole  amount  and  for  such 


part  only  as  aforesaid.  When  the  policy  shall 
cease  or  become  void  for  other  reasons  than  the 
non-payment  of  premiums,  all  payments  thereon 
shall  be  forfeited.  At  the  time  of  insurance, 
the  insured  executed  one  of  said  annual  notes, 
the  maturity  not  stated,  "  with  interest  at  the 
rate  of  seven  per  cent  per  annum,  which  inter- 
est shall  be  paid  annually  or  the  policy  forftited." 
A  paid  the  cash  premium  and  executed  said 
annual  notes  for  three  years,  then  made  default 
in  the  premium  and  the  interest  on  the  last  of 
said  notes.  The  company  claimed  the  policy  for- 
feited. Held;  B  was  entitled  to  three-tenths  of 
the  amount  of  insurance,  less  the  principal 
sums  due  on  the  premium  notes.  N,'W.  M.  L. 
Ine.  Co.  V.  Liale,  56-604,  '77. 

19402.  Sale  of  property.  Policies  in  mu- 
tual insurance  companies  become  void  on  the 
sale  and  conveyance  of  the  property  insured, 
unless  they  are  a8sig|ned  to  parchaseroy  consent 
of  company.  The  insured  will  not  be  liable  to 
be  asseraed  on  his  premium  notes  for  l<M8e8  se- 
curing after  such  sale  and  conveyance.  Boland 
V.  WkitmanJlS-S4,'70. 

:  19408.  Told  by  transfer  of  title.  Where^ 
by  one  of  conditions  of  a  policy  of  insurance, 
it  is  provided  "that  in  case  of  any  sale^  trans- 
fer, or  change  of  title  of  any  property  insured 
by  this  company,  or  of  any  undivided  interest 
therein,  sucn  insurance  shall  be  void,  and 
cease,"  a  sale  and  transfer  by  one  partner  to  one 
of  his  co-partners  of  his  interest  in  partnership 
property,  without  the  consent  of  the  company 
anc  before  the  loss  occurs,  avoids  policy  ol  in- 
surance ;  nor  is  it  material  that  such  sale  and 
transfer  were  made  without  assent  of  another 
partner.  Hartford  Fire  Ina.  Go.  v.  Rom,  28-179, 
'64.   Cf.  Lewia  T.  CaU.  ins.  Ok,  88-445,  '64. 

19404.  Change  of  risk.  The  by-laws  of  a 
mutual  fire  insurance  company  stipulated  that 
"buildings  occupied  or  used  for  illegal  pui^ 
poses  (as  for  houses  of  ill-fame)  are  not  allowed 
to  be  insured.  If  buildings  previously  insured 
are  appropriated  to  such  purposes,  the  agent 
mnst  insist  on  •  •  •  a  cancellation  of  the  pol- 
icy." On  this  matter  there  was  nothing  in  the 
policy.  Held;  use  of  the  building  for  the  pur- 
poses of  prostitution  or  the  illegal  sale  of  intox- 
icating liquors  will  not  per  ge  avoid  the  policy. 
An  averment,  "  that  by  reason  of  the  unlawful 
business,  said  fire  occurred  which  destroyed  said 
building,"  is  a  conclusion  of  law  ana  not  of 
facts,  and  amounts  to  nothing.  Behlar  T.  Germ. 
M.  F.  /tuf.  Co.,  68-347,79. 

19405.  Negligence,  carelessness  or  miscon- 
duct in  respect  to  the  building,  unless  coupled 
with  an  intent  to  destroy  the  building  by  fir^ 
will  not  avoid  a  policy.  Id. 

19406.  Oecnpancy  of  a  bnlldlng.  A  house 
was  occupied  by  tenants.  The  policy  for  insur- 
ance of  same  provided  "  that  in  case  •  •  it  shall, 
at  any  time  after  the  making  and  during  the 
continuance  of  this  insurance,  become  unoccu- 
pied, unless  •  •  •  then  and  from  thenceforth, 
so  long  as  the  same  shall  be  unoccupied,  *  *  * 
these  presents  shall  cease  and  be  of  no  force  or 
effect."  The  owner  had  nut  out  the  tenant  for 
non-payment  of  rent.  He  had  an  agreement 
with  another  to  become  a  tenant  as  soon  as  cer- 
tain repairs  were  made.  Four  daysafter  it  was 
thus  made  vacant,  and  while  it  so  continued, 
the  building  was  destroyed  bpr  fire.  Htld  ;  the 
insurance  company  was  not  luble.   The  policy 

I  was,  by  contract,  of  no  force  and  efltet  during 
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Tacancy.  Notice  of  mn-oeeiiinner  was  not 
icqoired.   JElm  Itu.  Co.  v.  Met/en,  68-238,  78. 

19407.  Xariliao  law.  As  a  general  pria- 
ciple,  where  goods  are  jetiiamed  from  a  ship,  on 
account  of  perils  at  sea,  to  preserve  the  vessel, 
all  interested  parties  must  contribute  to  make 
up  the  loss,  pro  rata.  T.  F.  &  M.  Int.  Co.  t. 
Speara.  16-52,  '61. 

19408.  Au  exception  to  this  rule  is  that  of 
goods  carried  on  declc,  unless  they  are  so  carried 
according  to  common  usage  and  course  of  trade, 
on  the  Toya^  for  which  they  were  shipped.  Id. 

19400.  ^o  notice  to  the  underwriters,  of  such 
custom,  is  necessary,  they  being  bound  to  know 
the  usage  of  the  particular  trade.  Id. 

19410i  Loss.  A  company  did  "  insure  against 
lota  or  damage  by  fire"  on  a  wharf-boat,  etc.,  lying 
at  the  wharf  of  the  city  of  Evansville,  *  *  * 
"  according  to  the  conditions  herein  contained, 
and  Uioee  hereto  attached."  One  condition  at- 
tached was  "  touching  the  perils  which  this  com- 
pany is  contented  to  oear  and  take  upon  itself 
m  tnis  Toy^e,  they  are  of  the  seas,  lakes,  riv- 
ers," etc.  The  wharf-boat  was  destroyed  by 
floating  ice.  Held;  insurance  company  was 
liable.  The  loss  was  caused  by  one  of  the  perils 
of  the  river.  FranJdin  Jiu.  Co.  T.  Snmkrey,  66- 
549,  '79. 

19411.  It  is  no  defense  to  an  action  on  such 
contract  of  insurance  to  show  that  the  owner  of 
the  boat,  contrary  to  a  local  custom,  had  n^H- 
gently  failed  to  remove  the  boat  to  an  ice  bar* 
bor,  8  miles  distant.  Evidence  of  snch  custom 
would  contradict  written  contract "  lying  at  the 
wharf  in  the  city  of  Evansville."  The  owner 
had  the  right  to  keep  and  use  the  boat  "  at  the 
wharf  in  the  city  of  Evansville."  Id. 

19412.  Karuie.  8uit  by  an  insurance  com- 
pany upon  notes.  Answer,  that  company  was 
indebtM  to  defendants  in  sam  of  ^99,  on  a  pol- 
icy of  insurance,  by  which  company  insured 
defendants  in  sum  of  $1,309,  on  167  tons  of  hay, 
at  $14  per  ton,  on  board  of  a  flat-boat  for  trans- 
portation from  Lawrenceburg  to  New  Orleans; 
for  that  in  pursuing  said  voyage,  said  boat  was 
stranded  bv  a  peril  of  river,  sank,  and  became 

Sartially  filled  with  water,  whereby  hay  was 
amaged  $500 ;  that  boat  was  so  damaged  that 
defendants  were  compelled,  in  oidn  to  get  cargo 
to  port  of  destination,  to  reshlp  it  in  a  steam- 
boat, cost  of  which  reshipment  was  $1,996, 
which  was  necessarily  paid  by  defendants ;  that 
defendants  notified  company  of  extent  of  loss, 
and  claimed  one-half  thereof  from  them — a  like 
risk  having  been  taken  by  another  company : 
wherefore  defendants  offered  to  set  off  enough  of 
claim  to  satisfy  notes,  and  demanded  judgment 
for  balance.  Beply,  admitting  polity,  but  de- 
nying liability.  Trial  by  court.  Finding  for 
defendants  for  $681,  as  the  sum  due  on  the  poli- 
cy ;  and  entry  of  judgment  for  $380,  that  being 
difference  between  claim  sued  upon  and  finding; 
and  bill  of  exceptions  states  that  plaintiff  ex- 
cepted to  finding  and  entering  judgment  against 
them  for  $429  for  loss  upon  nay,  and  for  $748 
on  account  of  extra  freight,  and  also  to  opinion 
of  court  in  adding  said  sum  of  $748  to  other 
amounts  found  by  conrt,  in  oi:der  to  make  up  20 
per  cent,  loss  required  by  policy.  Policy  con- 
tained following  provisions :  "  Touching  perils 
which  said  Ins.  co.  are  content  to  bear,  *  •  •  they 
are  of  rivers,  fire,  etc.,  provided  that  insurers 
shall  not  be  liable,  except  in  cases  of  general 
average  for  meal,  paper,  etc.,  etc,  uaJen  it 


amount  to  30  per  cent,  on  the  a^^regate  value 
of  such  articles,  nor  for  loss  or  damage  on  fla^ 
hemp,  etc.,  or  any  other  property,  nnlesB  it 
amount  to  10  per  cent,  on  whole  value  at  risk, 
exclusive  of  all  charges  and  expenses  incurred 
for  purpose  of  ascertaining  and  proving  loss." 
Again :  ''And  in  case  of  any  loss  or  misfortune 
resulting  from  an^  peril  insured  against,  it  shall 
be  dut^  of  party  insured,  his,  her,  or  their  agents 
or  assigns,  to  use  all  reasonable  and  proper 
means  Tot  security  and  preservation,  relief  and 
recovery  of  property  insated,  to  char^  where- 
of said  company  agrees  to  contribute  in  propor- 
tion as  sum  herein  insured  bears  to  whwe  sum 
at  risk ;  and  it  is  mutually  agreed  that  acts  of 
either  party,  or  of  their  agents,  in  securing,  etc., 
property  insured  shall  not  be  considered  or  held 
to  be  either  a  waiver  or  an  acceptance  of  an 
abandonmeuL"  Again :  "And  in  case  of  disas- 
ter, asHired,  his^etol,  shall  not  sell  pn^iertiy  in- 
sured (except  at  port  of  destination)  without 
express  autnort^  from  insurers,  but  shall  for- 
ward it,  if  recoverable,  to  port  of  destination 
without  unnecessary  delay,  provided  that  arti- 
cles of  cargo  which  may  tte  in  a  damaged  con- 
dition, so  as  not  to  admit  of  delay,  may  be  sold 
at  public  sale,  at  nearest  convenient  market,  for 
account  and  benefit  of  whom  it  may  concern." 
Hdd;  1.  Companyliable  for  expenses  of  saving 
caigo,  without  reference  to  liability  for  actau 
loss  to  articles  insured.  2.  It  was  duty  of  maa- 
ter,  when  boat  became  disabled,  to  forward  car- 
go, unless  be  had  express  author!^  from  insur- 
ers to  do  otherwise,  in  earliest,  cheapest  and 
most  convenient  mode.  3.  Under  stipulations 
in  policy  and  circumstances  of  case,  expense  of 
extra  freight,  being  a  direct  consequence  of  a 
peril  insured  against,  was  covered  by  the  policy 
without  r^arato  memorandum  of  percental^ 
4.  But  defendants  could  not  recover  for  actual 
damage  to  hay,  that  being  less  than  20  peroent^ 
and  expenses  of  recovering  and  forwarding  car- 
go can  not  be  added  to  amount  of  such  damue 
to  bring  it  up  to  20  per  cent  /.  Itu,  Co.  v.  Ju* 
son,  U-171,m 

19418.  IncreaM  ofrlgk.  Where  an  answer 
to  a  suit  on  a  policy  of  insurance,  covering  cer* 
tain  materials  in  a  manufacturing  establishment, 
alleges  that  the  risk  had  been  materially  in- 
crcEised  bv  using  a  certain  portion  of  the  build- 
ing for  old  boxes,  etc.,  a  reply  that  the  bozes^ 
etc.,  were  necessaiy  in  the  oosinesii  and  con- 
stituted a  part  of  the  risk  insured  against,  is 
good.  .Aurora  F.  iiis.  Cb.  v.  Jobuon,  46-^15,  *74. 

19414.  Negligence  In  peratttfiiff  loss.  An 

answer,  to  a  complaint  to  recover  for  loss  under 
an  insurance  policy,  alleging  "  that  the  plaintiff 
n^li^ntly  stood  by  at  the  time  of  said  loss,  and 
permitted  the  property  to  be  consumed,  and  did 
not  make  any  reasonable  exertion  to  prevent 
said  fire,  or  save  any  part  of  the  property,  is  bad." 
It  alleges  only  conclusions.  Aunra  F.  mk  Cb.  t. 
Johnson,  46-315,  '74. 

Til.  Double  InsnraBoe. 

19415.  When  a  policy  of  insnntnoe  would  be 

void  upon  the  condition  that  the  aasnred  pro- 
cured two  policies  on  the  same  property,  such 
condition  is  not  obviated  by  the  fact  that  the 
second  policy  was  issued  by  a  foreign  insurance 
company  which  had  not  complied  with  the  act 
of  I^cember  21,  '66,  forbidding  snch  cmnpanics 
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from  doing  borinea  nntil,  etc.  Behler  t.  Qerm. 
M.  F.  /».  tkk,  08-347,  79. 

19414.  Agent  has  no  power  to  consent  to  a 
«econd  policy  of  insurance  upon  the  same  prop- 
-erty  ana  bind,  by  such  consent,  the  company, 
-when  the  by-laws  of  such  company  (a  mutual 
•one),  forbids  a  double  insurance  on  the  same 
property,  either  by  policies  in  it  or  in  other 
companies)  except  tma  the  knowledge  and  ammU  q/' 
■iketEredmindinedontiieptiU^.  Belderv.  Qam. 
J£F.A».OKf  68-847,  *79, 

Till.  BepreMDUtiOBB  and  Wamuty. 

19417.  Snrrey.  Material.  It  muat  be  re- 
l^rded  that  those  matters  as  to  which  particular 
inquiries  are  made,  in  an  insurance  survey,  are 
"material  to  the  rislc,"  by  express  contract;  but 
there  must  be  a  substantial  breach  to  defeat  an 
action.    Cox  r.  Mna  Int.  Co.,  29-586,  '68. 

19418*  If  one  of  the  inquiries  is  as  to  incum- 
brances, and  false  answer  of  "  none "  is  made 
Ibereto,  the  breach  will  be  material.  Id. 

19419.  One  question  in  the  survey  was,  "  are 
the  outside  walls  brick  or  stone?  (If  the  build- 
ing be  wood,  omit  reply)."  The  answer  was, 
*"  brick."  Held  ;  if  false,  it  was  not  a  breach  of 
-warrantj,  nnless  the  waUs  were  neither  brick 
tior  stone.  Id. 

19420.  If  an  incumbrance  be  on  Uie  property, 
created  by  a  prior  owner,  it  will  be  a  material 
breach,  and  avoid  the  policy.  Id. 

19421.  A  mere  repre8entation,as  distinguish- 
ed from  a  warranty,  in  insurance,  is  a  verbal  or 
written  statement  made  by  the  assured,  before 
the  subscription  of  the  policy,  as  to  a  fact,  tend- 
ing to  induce  the  assumption  of  the  risk,  by  di- 
minishing the  estimate  he  would  otherwise  form 
of  it.  A  warranty  is  a  part  of  the  completed 
contract.  CbnunoniKaAA  ht.  Co.  t.  Jtfbniiniger, 
18-362,  '62. 

19422.  The  want  of  trnthfninesft  in  the 
representations,  is  fatal  or  not,  as  it  happens  to 
i>e  material.  Id. 

19428.  A  warrantj  may  be  of  the  existence 
w  oon-existence  of  some  fact,  when  it  is  in  the 
nature  of  a  precedent  condition;  or  it  may  be 
promissory,  as  when  the  insured  undertakes  to 
perform,  or  abstain  from,  some  act  in  the  future, 
when  it  is  in  the  nature  of  a  condition  subse- 
-quent  MtUual  B.L.  Inti.Co.v.  MiUer,B9-475,'7% 

19424.  A  representation  diflers  from  a  war- 
ranty ;  for  while  the  latter  must  be  true,  the  for- 
mer need  only  be  substantially  true — true  so  far 
^as  the  representation  was  material  to  the  risk. 
A  fact  is  to  be  deemed  material,  if  a  knowledge 
-of  it  would  have  induced  the  insurer  to  have  re- 
fused the  risk,  or  to  have  charged  a  higher  rate 
■of  premium  for  taking  it.  Id. 

19426.  When  the  statements  of  the  applicant 
are  warranties,  and  they  are  untrue,  the  policy 
its  void.  Id. 

19426.  Misrepresentations  of  Insnred. 
*8pittlBg  blood,  where  applicant,  to  a  ques- 
tion in  application,  answered  that  he  had  no 

spitting  of  blood,"  and  such  statement  was  un- 
true, and  where  policy  provided  "that  if  de- 
■claration  made  by  assured  •  *  •  should  be 
found  in  any  respect  untrue,  then  policy  should 
be  null  and  void,"  it  was  heid;  answer  was  ma- 
terial and  also  a  warranty,  and  policy  void. 
Mvtml  B.  L.  Int.  Co.  v.  Jtfi/for,  89-475  '72. 

19427.  False  representations.  In  action 
M  life  Insurance  policy,  where  sole  defense  was 


that  applicant  had  made  false  answer  in  appli- 
cation, coart  instructed  Jury  that  if  true  tney 
should  find  for  plaintifi,  but  if  untrue  for  de- 
fendant; and  Uiat  burden  of  proof  of  allied 
untruth  was  on  defendant.  Hdd  ;  correct.  John 
Baneodt  Life  Ins.  Co.  v.  Daly,  65-6,  '78. 

14928.  Loss.  False  statements  as  to 
auoant.  Action  on  an  insurance  polic;^  an- 
swer, alleging,  in  substance,  that  plaintiff  fraud- 
ulentlp'  stated  that  his  loss  was  far  in  excess  of 
what  it  actually  was,  was  bad.  It  contained  no 
all^tion  that  such  statements  were  made  to 
the  company,  or  that  the  company  had  expend- 
ed money  on  such  statements.  Aurora  F.  Ins.  Co. 
V.  Johnam,  4(^-315,  '74. 

19429.  Fraudulent  orer-Talnatton  by  in- 
sured. Over-valuation  of  property  insured, 
made  by  the  owner  in  his  application,  will  not 
avoid  the  policy,  unless  it  appears  to  be  wilful, 
false  and  iraudulenL  CHU.  F.  &  M,  ha,  Co.  t. 
Short,  62-316,  78. 

19480.  That  the  over-valuation  is  gross,  may 
be  considered  as  evidence,  though  notconclusive, 
of  the  wilful,  false  and  fraudulent  character  of 
the  over-valuation.  Id, 

19431.  Where,  in  action  against  an  insur- 
ance company,  upon  a  policy,  for  loss  by  fire, 
defendant  traders  defense  of  fraudulent  over- 
valuation, a  verdict  for  plaintiff  for  less  than 
the  face  of  the  ^lolicy  is,  in  effect,  a  finding  that 
there  was  a  mistaken,  but  hondBt,  over-valua- 
tion. Id. 

19482.  Orer-Talnatton.  Open  policy.  In  a 

valued  policy,  an  over-valuation  of  the  property 
is  material,  but  in  an  open  policy  it  is  not  Au- 
rora  F.  Int.  Co.  v.  Johmon.  46-315,  '74:  On  v. 
JBtna  Int.  Co.,  29-686,  '68. 

19488.  A  statement  In  the  survej  as  to  tlie 
value  is  not  material  in  latter  policy.  Id. 

IX.  Becelrers. 

19484.  Under  sec.  199,  code,  receiver  may  be 
appointed  for  a  mutual  insurance  company 
wnich  is  insolvent,  or  in  imminent  danger  of 
insolvency,  ifoioard  v.  D^tMan,  29-667. '68.  (v. 
E.  S.  '81,  1222.) 

19430.  Beeelver  of  a  mutual  insurance  com- 
pany is  authorized  in  this  state,  by  statute,  to 
sue  in  his  own  name.  Maidaoe  v.  Burger,  88- 
211, '71. 

19486.  In  action  on  premium  notes  given  to 
insurance  company,  he  must  allege  all  facts 
neceB^ary  to  show  liability  on  notes.  Id. 

19437.  Appointment  of  such  receiver,  thon^ 
binding  on,  does  not  determine  HabUi^  o^ 
makers  of  notes.  Id. 

19488.  Assessments.  Expense  of  suit  for 
appointment  of  receiver  of  mutual  insurance 
company,  and  incidental  expenses  in  collecting 
asesessment  ordered,  and  settling  affairs,  are 
chargeable  to  fund  raised  by  assessment.  If  as- 
s^ment  is  more  than  enough  to  pay  such  ex- 
penses and  the  liabilities,  surplus  snould  be  re- 
funded.  Howard  v.TKAttmon,  29-657,  '68. 

19439.  Amount  of  such  assessment  is  within 
discretion  of  court.  Id 

19440.  Mutual  Insurance  companj.  Be* 
eelver.  Complaint  showed  the  organization  of 
the  company,  the  givingof  a  note  for  policy,  the 
assessments,  the  notice  and  demand  for  their 
payment,  legal  proceedings  in  which  the  fran- 
chises of  the  company  were  declared  forfeited 
for  insolvency,  and  the  appointment  of  plain* 
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V.  naU,  B4-422,  70. 

19441.  An  order  of  court,  appointing  plain- 
tiff receiver  and  autliorizing  hira  to  sue,  and 
another  order,  reciting  that  plaintiiT  had  sub- 
mitted a  report  showing  condition  of  company, 
and,  instead  of  setting  out  such  report,  words 
"  here  inserted  "  are  used,  and  confirming  assess- 
ment made,  is  not  sufficient  proof  of  sach  mat- 
ter.   Doumav.  Hammond,  47-131,74. 

19442*  Mutnal  Insnrance  companj.  Be- 
celrer.  Complaint.  In  an  action  by  a  re- 
ceiver of  an  insolvent  mutual  insurance  com- 
pany, to  collect  an  assessment  on  a  premium 
note,  the  complaint  and  evidence  must  show 
that  the  court  had  examined  and  determined 
upon  the  validity  of  the  claims  against  the  com- 

£any,  for  the  payment  of  which  the  assessment 
i  made.  Embree  t.  Shidder,  96^23,  71 ;  Doms 
V.  Hammond,  47-131,  74.  Cf.  88-30,  '31 ;  8S- 
211. 

19448.  Also  show  the  time  covered  by  the 
policy  for  which  the  note  was  given,  and  that 
the  losses  for  which  the  assessment  was  made 
occurred  during  the  existence  of  the  policy.  Id, 
Cf.  40-189;  88-424  ;  89-289. 

19444.  Complaint  must  show  that  the  losses 
to  be  paid  occurred  during  the  time  of  the  mem- 
bership of  the  defendant  in  the  companT.  Jfan- 
lou  V.  Bender,  89-371, 72. 

X.  Foreign  Insnnnce  Companies. 

19445.  The  act  of  December,  '65,  relating  to 
foreign  insurance  companies,  is  a  substitute  for 
the  act  of  '52,  as  far  as  latter  act  relates  to  such 
companies. '  Hoffman  t.  £an£a,  41-1)  '72 ;  Walter 
A.  Wood,  et£,,  Co.  V.  CuldvxU,  fi4-270,  '76. 

19446.  Foreign  insurance  company.  Com- 
plaint to  enforce  collection  of  note  given  for  an 
insurance  policy  issued  by  a  foreign  insurance 
company,  need  not  aver  a  compliance  by  the  com- 
pany or  the  agent  with  the  act  of  Dec.  21,  '65. 
The  court  will  presume  that  the  provisions  of 
said  statute  bad  been  complied  with.  Outady  t. 
Am.Iiu.  Co.,  72-96, '80. 

19447.  Answer  in  such  case,  showing  that 
the  agent  of  the  company,  with  and  by  whom 
the  contract  was  made,  had  not,  at  the  time  of 
the  execution  of  note  and  issuance  of  the  policy, 
complied  with  said  statute,  was  held  good.  fd. 
Also,  an  answer  containing  such  averments  and 
an  additional  averment  that  it  was  agreed  that 
the  note  should  be  paid,  and  policy  delivered  to 
defendant  in  this  state.  Id. 

19448.  Sec.  &6,of  act  for  Incorporation  of 
insurance  companies,  1  H.  &  H.  398,  pu^por^ 
in^  to  re^ulfite  agencies  of  foreign  companies 
doing  business  in  this  state,  is  unconstitutional. 
Qrvm  V.  Slate,  24-21)5,  '05 ;  Igoe  v.  Slate,  14-239, 
'60.    Cf.  47-150  ;  74-207. 

19449.  FoUcy  as  evidence.  Policy  of  for- 
eign insurance  company  on  property  bunied  is 
admissible  in  evidence  in  prosecution  for  arson, 
without  proof  of  eorporate  existence  of  com- 
pany, or  that  it  had  complied  with  the  law  reg- 
ulating foreign  insurance  companies.  Johneoa 
V.  Sfale,  6&-204,  '79. 

19450.  A  foreign  insnrance  company,  un- 
der sec.  1,  of  act  of  Dec.  21,  '65,  is  required, 
prior  to  doing  business  in  this  state,  to  obtain  a 
certificate  of  authority  from  the  auditor  of  state, 
based  on  a  verified  statement  of  the  president 


certificate,  together  with  a  certified  copy  of  the 
Ktatenient,  must  be  furnished  bv  the  auditor  and 
filed  with  the  clerk  of  the  circuit  court  of  county 
where  the  company  establishes  its  agency.  Com- 
pany performed  all  said  conditions,  but  auditor 
tailed  to  furnish  certified  copy  of  the  act  of  in- 
corporation, without  company's  fault.  Held/ 
contracts  of  such  company  not  thereby  rendered 
void,  and  that  it  might  recover  on  promissory 
notes  taken  in  consideration  therefor.  Am,  /iiL 
.  Co.  v.  BxUler,  70-1,  '80.    (t.  R.  S,  '81,  3765.) 

19451.  After  so  filing,  renewals  of  same  may 
be  filed  during  January  or  July  in  each  suc- 
ceeding year.  ^m.  Int.  Oo.  v.  Pettijoku,  62-38^ 
78. 

19462.  And  though  filed  on  last  day  of  either 
of  said  months,  business  txansacted  dtmng  sud 
month  is  valid.  Id. 

19458.  Foreign  Inanranee  eomnanj.  AH 
Dec.  21,  '65,  repealed  by  implication  the  act 
of  June  17,  '52,  In  so  far  as  the  latter  pertained 
to  corporations  "  incoiporated  by  any  goTem- 
ment,  foreign  to  II.  S.,'  and  "  by  any  other  state 
than  the  state  of  Indiana,"  and  does  not  apply 
to  one  organized  by,  and  under  the  laws  of,  tlie- 
District  of  Colambia.  Daly  t.  XoL  L.  At.  CU,. 
64-1,78. 

19454.  Bnch  an  insurance  corporation  can 
not  enforce  the  collection  of  loans  made  by  it. 
in  this  state  until  it  has  first  complied  with  said 
act  of  '52.  Td. 

19455.  Compliance  with  the  law.  It  is  not 
incumbent  on  a  foreign  insurance  company,  in 
an  action  on  a  note  executed  to  it  in  this  statcy 
to  prove  that  it  has  complied  with  the  rtatnter 
witn  reference  to  foreign  corporations.  Black 
Enterpritelju.  Co.,  88-223,  70. 

19456.  Mandate  will  lie  to  compel  auditor 
of  state  to  cause  publication  of  semicanal 
statements  of  foreign  insurance  f^em panics- 
doing  business  in  this  state,  according  to  his 
discretion,  "in  the  two  leadingdaily  newopapeis 
of  the  state,  having  the  largest  general  eiieula- 
tion  therein."  HoUiday  t.  Headenon,  07-10^ 
79. 

19457.  But  not  to  compel  him  to  exercise- 

his  discretion  in  a  particular  manner.  Id. 

19)58.  Foreign  insnrance  company.  Fail- 
ure of  foreign  insurance  company  to  comply 
with  law  of  this  state  in  regard  to  foreign  cor- 
porations,  does  not  render  its  contracts  void,  but 
only  imposes  disabilities  in  enforcing  such  con- 
tract until  the  law  is  complied  with.  Joluusm 
v.  StaU,  65-204,  '79;  Singer  MTg  Co.  v.  Brnmm, 
64-548 :  Daly  v.  Naiwnal  Ins.  Co.,  id.  1.  Cf.  69- 
413-  70-253. 

19459.  Contracts  made  by  foreign  insnmnce 
companies,  which  have  not  complied  with  oar 
statutes,  are  void  and  can  not  be  enforced  by 
them.  Walter  A.  Wood,  etc,  Co.  V.  CaMvdl,  64- 
270,  '76 ;  Farmer^,  etc,  Ins.  Oo.  v.  Harmk,  47- 
236,  '74 ;  Umon,  etc.,  Ins.  Go.  v.  TKomo^  4^-4^ 
'74 ;  Hoffman  v.  Banh,  41-1,  72. 

19460.  Contracts  of  foreign  insurance  cor- 
porations, which  have  failed  to  comply  with  our 
statutes,  are  valid  as  to  our  citizens,  and  by 
them  enforceable.  Nfvr  Eng.,  etc.,  Ins.  Co.  v.  Rob- 
mson,  25-536,  '65.  Cf.  Walter  A.  Wood,  rfc,  Ch. 
V.  ChWtPe//,  54^270,  76.  {Rimng  Sun  Ins.  Oa.  t. 
Slaughter,  20-520,  '63,  overruled.) 

19461.  Foreign  Ins.  companies,  it  wiD 
be  presumed,  act  under  a  genieral  and  not  a. 


ness  of  a  particular  kind  in  this  state.  N.  E, 
M.  L.  Ins.  Go.  y.  Hatbrook,  82-447,  '69. 

1 9463.  Policy  issued  by  a  7»(7n-complying  for- 
eign Ins.  Co.  is  void.  Rising  Sun  int.  Co.  v. 
jSS'auffAter,  2O-520,'63.  {Criticised,64-27(>-6.  Cbn- 
ira,  «tM47.) 

19469.  Aet  of  March  9,  '55,  by  implication, 
repeals  the  act  of  June  17,  '52,  bo  far  us  foreign 
insurance  companies  are  concerned.  Farmei-^ 
nnd  Merchanl^  Ins.  Co.  v.  Harrak,  47-236,  '74.  • 

19464.  Act  of  Dec.  21,  '65,  is  a  substitute 
for  act  of  March  2, '55.         a.  41-1. 
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See  Usury. 

19465.  In  absence  of  vritten  promise  to  pay 
B  higher  rate,  6  per  cent,  per  annum  is  legal 
rate  of  interest  in  thlg  state.  BaJdrvi^  t.  StaUf 
69-166,  '79. 

19466.  Bate  of  interest  1^1  in  place  vbere 
note  is  payable  may  be  recovered  in  action  in 
this  state,  the*  law  of  place  of  payment  being 
properly  averred  and  proven.  Lefier  v.  DonuOtey 
18-246,  '62.   Cf.  Browning  v.  MerriU,  61-425. 

19467*  A  bonus  bid  by  a  member  of  associa- 
tion incorporated  under  act  of '57,  for  incorpora- 
tion and  continuance  of  building,  loan  fund  and 
savings  associations,  for  a  loan  by  such  associa- 
tion, tliough  included  in  his  note,  is  not  "inter- 
est on  money,"  within  meaning  of  sec.  22,  art. 
4,  constitution  of  state.  MeLawUm  v.  C.  B.  L. 
^8«'n,e2-264,78.   (r.  B.  S. '81,  8407.) 

18468*  Interest  may  be  allowed  on  an  open 
accoant  Yomg  v.  JHdcea,  68-31,  *78.  Cf.  75- 
307. 

19469.  Acceptance  of  Interest  in  advance} 
by  holder  of  note,  constitutes  an  implied  agree- 
ment for  extension  of  time  during  perioa  for 
Trhich  interest  is  thus  paid,  whether  rate  be  same 
as  specified  in  note,  or  higher.   Jarm  v.  Hiatl, 

45-  m'73:HamiUmT.Winierrowd,id.Z9S.  Ci 

46-  523. 

19470.  A  pablie  officer  required  to  sire 
bond  for  faithful  dischaive  of  duties  is  not  lia- 
ble for  Interest  on  puDuc  moneys,  with  the 
custody  of  which  he  is  chatved,  by  virtue  of  his 
office.  Sheiion  v.  Slate,  6tP^l,  '76.  But  see 
MadUyv.  State,  66-271. 

19471.  Power  of  coanty  commissioners. 
The  county  commissioners,  under  sees.  17  and 
22  of  ihe  act  of  June  17,  '52,  providing  for 
oi^nization  of  county  boards,  was  author- 
ized to  issue  certain  bonds,  "  bearing  a  rate  of 
interest  not  exceeding  ten  per  cent  per  annum, 
•  *  *  payable  annually.'*^  The  board  issued 
bonds,  payable  semi-annually.  Held  ;  in  action, 
by  a  citizen  and  taxpayer  of  county,  board 
could  be  injoined  from  issuing  and  selling  such 
lionds,  as  it  had  exceeded  its  authority.  Englith 
T.  Sinoofe.  84-115,  70.    (r.B.S. '81,6749-54.) 

1947s.  A  contract  to  pay  10  per  cent,  inter- 
est per  annum  can  not  be  enforced  unless  in 
writing.    Douglass  V.  State,  44-67,  '73. 

19473.  Warrants  Issued  by  the  county 
ftndltor  upon  the  county  treasury,  and  not  paid 
for  want  of  funds,  should  bear  interest.  Marks 
V.  Trusteea  of  Purdue  Universily,  87-155, '71. 

19474.  Interest  on  Judgment  can  not  ex- 
ceed 6  per  cent  under  acts  of  '67  and  '61.  The 
act  of  '67  relates  only  to  interest  on  contract 
Smith  V.  Tkmag,  81-280,  '69.  («.  B.  S.  '81, 5199.) 


on  a  mortgage,  and  aothorizing  a  sale  of  the 
mortgaged  premises,  draws  interest  at  the  rate 
of  only  six  per  cent  per  annum,  though  the  debt 
previously  drew  interest,  according  to  the  con- 
trftct,  at  a  much  higher  rate.  Wemwagv.  Brown^ 
3  Blf.  457,  '34. 

19476.  Interest  was  allowed  on  decrees,  by 
the  R  S.  '38,  from  the  signing.  Hidl  v.  BtUlar, 
7-267, '56.  (From  date  of  return  of  verdict  or- 
finding,  R.  S.  '81,  5199.)   Cf.  27-527. 

19477.  Decree  by  the  Probate  Court,  under 
the  B.  S.  '38,  in  favor  of  a  distributee  of  an  es- 
tate, against  the  administrator,  for  a  sum  spec- 
ified, to  be  paid  on  a  refunding  bond  being  ^iv- 
en,  conditioned,  etc  The  decree  was  against' 
the  administrator  ffe  bonis  propriU,  Held;  de- 
cree drew  interest  from  date.  Held  ;  had  it  been 
de  bonis  tenttdoris,  it  would  only  have  drawn  in- 
terest from  the  filing  of  the  bond.  Id. 

19478.  A  judgment  upon  award  of  referee» 
may  properly  include  interest  on  the  award  till 
judmnent    Kintner  v.  State,  8-86,  '51. 

19479.  Interest  on  a  judgment  should  be  that 
of  contract  at  time  it  was  merged  in  judgment. 
(1  B.  S.  76,  p.  600:  V.R.&.  '81,  5199.)  Bunu  v. 
Anderson,  68-202,  79. 

19480.  An  award  for  a  certain  sum  of  mon- 
ey carries  interest,  by  statute  of  '31,  from  time- 
money  was  payable  by  award.  &miiton  y.Wort^ 
7  Blf.  348,  "45. 

19481.  Debt  on  a  note  as  follows :  "  L,  Dec. 
18,  '38.  Due  J  H  $717.68,  to  be  paid  as  soon  as 
it  flan  be  collected  by  bringing  suits  on  notesi 
and  accounts  that  were  talcen  for  flour  and  pro- 
visions. H.  W."  The  note  sued  on  was  given 
for  flour,  etc.,  which  defendant  had  sold  on 
commission.  Held;  note  sued  on  might  draw 
interest  before  claims  mentioned  in  it  were  col- 
lected.   Weirick  v.  ifoowr,  8  Blf.  379,  '47. 

19482.  Interest  on  invalid  tax-title,  under 
sec.  257  of  Act  of  Dec.  21,  '72,  is  25  per  cent,  per 
annum  on  all  taxes  paid  by  holder  on  landv 
covered  by  such  title.  Duke  v.  Brom,  6&-25, 
78. 

194$8.  A  note  was  made  payable  to  Charles 
Yung,  in  the  sum  of  $500,  "Value  received,  with 
10  percent"  Held;  court  should  instruct  that 
the  note  bears  "10  per  cent  interest"  Ohm  v. 
Yung,  68-432,  '78. 

19484.  The  act  of  Feb.  24,  71,  fixing  rate  of 
interest  to  be  charged  on  funds  loaned  by  county 
officers,  has  reference  to  sinking  funds  only. 
Fulmkr  V.  Zem,  88-208,  '71. 

19485.  Interest  on  rebate  of  pnrebase- 
money.  When  vendee  is  entitled  to  a  rebate  of 
purchase-money,  paid  by  him  for  land  bought,, 
on  account  of  a  defective  title,  he  is  entitled  to 
interest  on  the  same  from  time  such  surplus  was 
paid;  or  if  he  gave  a  note  for  purchase-money,^ 
whole  should  he  credited  on  note  as  of  date  it 
was  given.   Boatman  v.  Smith,  60-403,  '76. 

19486.  Interest  is  allowable,  under  statute, 
for  a  vexatious  delay  of  payment  for  vork*. 
McKinney  v.  Springer,  8-^9,  51. 

19487.  Interest  may  be  charged  and  al- 
lowed, where  money  is  due,  and  its  payment  un- 
reasonably delayed.  KiUian  v.  Eigenmann,  &7- 
480,  '77. 

19488.  When  allowed.  A  written  instru- 
ment acknowledged  an  amount  of  money  to  lie- 
due  on  settlement  of  accounts,  hut  snbject,  on  a. 
contingency,  to  a  deduction,  draws  interest,  un- 
der our  statutes,  upon  the  amount  remaining 
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after  the  dedaction  has  been  made.  KeUenberyer 
T.-RiKsiaafi,  18-475,  '60. 

19489.  The  statute  giTCB  interest  for  money 
had  and  received,  where  money  is  retained  with- 
out owner's  bnowledget  or  where  it  is  retained 
after  it  has  been  demanded.  But  interest  is  not 
recoverable,  in  other  cases,  on  a  count  for  money 
had  and  received.  Hawkim  v.  JoAnaon,  4  Blf.  21, 
'36. 

19490.  Where,  In  actton  on  an  Bcconnt, 

"there  is  no  cbai]^  for  interest,  no  general  de- 
mand, and  no  evidence  tending  to  show  unreas- 
onable delay  of  payment,  interest  can  not  be  re- 
covered.   MarOeller  v.  Orapp,  62-359,  78. 

18491.  Interest  may  be  allowed  on  calls  for 
assessments  on  stock  subscribed,  after  default. 
JtUchoffv.  Brown's  Rot.  S.  Sew.  Much.  Co.,  «8-388, 
'79. 

19498.  It  Ib  a  general  mle  that  Interest 
is  not  allowable  on  open  unliquidated  accounts 
of  merchants.  Evidence  to  prove  customs  of 
merchants  in  city  of  another  state,  allowin|;  them 
to  charge  interest  on  accounts,  not  admissible, 
irhen  the  courts  of  that  state  have  refused  to  re- 
cognize the  custom.  Shevd  v.  Cttnm,  "i  filf.  312, 
'3ft 

19498.  Interest  was  charged  by  plaintifT  on 
account  of  goods  sold,  for  which  he  sued.  Heid; 
All  the  evidence  not  being  shown,  he  coifld  no^ 
in  error,  complain  of  instructions,  that  jury 
might  allow  interest  or  not  at  their  discretion, 
/d. 

19494.  A  debtor  by  publication  of  his  readi- 
ness and  willingness  to  pay  his  lionds,  can  not 
liave  effect  of  stopping  interest,  without  some 
act  that  would  amount  to  an  offer  to  pay,  or  a 
lender  of  funds,  at  the  place  named  for  pay- 
ment.  Qrm  T.  SlaU,  72-567,  '80. 

1949&.  When  due*  When  a  bond  or  note 
provides  for  payment  of  annual  interest,  and  is 
silent  as  to  when  same  shall  be  paid,  law  im- 
plies that  it  is  to  be  paid  at  end  of  each  year. 
^EMlieh  V.  -Wt,  84-1 15,  '70. 

19496.  The  terms  "annual  payments"  and 
**  payable  annually,"  mean  the  same  thing.  Id, 

19497.  "  Interest  warrants,"  issued  by  a  city 
lor  payment  of  interest  on  bonds  of  city,  bear 
interest  from  maturity.  No  demand  need  be 
nade  at  place  payable  if  it  b  shown  that  the 
city  had  there  no  funds.  Oitg  JtffemamlU  v. 
JhUenon,  26-15,  '66. 

19498.  On  drafts.  A  resolution  adopted  by 
a  corporation  that  they  would  pay  interest  on 
scrip  issued  by  them,  entitles  holder  to  interest 
on  drafts  drawn  by  company  upon  its  treasurer, 
after  adoption  of  resolution,  withoat  a  demand 
of  payment.  M.  ^  M.  R.  Qt.  v.  Hodge,  9-163, 
■•67. 

19499.  Interest  may  be  made  payable  on  a 
'Condition,  as  that  if  money  is  paid  ay  a  given 
.day,  no  interest  will  be  exacted;  but  if  not,  in- 
terest will  be  exacted.  Brown  v.  MauUity,  17- 
10,  '61. 

19600.  The  following  contract,  "  with  6  per 
cent,  interest,  if  not  paid  at  maturity,"  means 
interest  from  date.  Haekmbary  v.  Shaw,  11-392, 
*68. 

19501.  The  following  funder  a  sUtute  mak- 
ing 10  percent,  usury),  "if  not  paid  at  maturlt;^, 
tol>ear  interest  at  10  per  cent,  per  annum  until 
paid,  interest  payable  annually,  means  interest 
from  maturity,  u  not  paid.  BtBingJey  v.  Cakoon, 
J-184,  '65. 

19502.  The  following  (under  same  statute) 


"  if  not  paid  when  due,  we  will  pay  S5  interest 
per  week  until  paid,"  drew  interest  <mhf  from 
maturitv.  Wtnwagr.  MotKenliead,  3  Blf.  401,  '34. 

19608.  "  With  interest  from  the  date,  in  esse 
of  non-payment  d  the  principal  when  due  if 
demanded"  authorizes  a  judgment  for  interest 
on  the  obligation  from  its  date.  OuUy  v.  Bemy, 
1  Blf.  69,  '20;  Homer  v.  Hml,  1  Blf.  213,  '22. 

19504.  It  is  a  legitimate  matter  of  contract 
to  provide  that  if  a  givea  installment  be  paid 
^n  a  certain  day,  the  balance  may  remain  un- 
paid for  a  certain  further  period;  but  if  not  so 
paid  then  the  whole  debt  shall  be  due  front 
V.  MauMy,  17-10,  '61'.  CL  6-175;  Aitdnn  t. 
Jones,  3  Blf.  440,  '34. 

19505.  Interest  is  the  creature  of  stmtntc 
Firuerv.  Bos8,6(t-l,*79. 

19506.  A  sold  goods  to  B,  in  coasideiation 
of  promise  of  marriage.  Suit  by  A  for  value 
of  goods,  consideration  baving  Uiiled  by  mar- 
riage of  B  to  another.  Hda;  under  see.  4, 1 
R  B.  '76,  600,  A  was  entitled  to  interest  only 
from  date  of  demand,  after  breach  by  &  M. 

19507.  Interest  not  allowed  on  amouttof 
Terdict  between  its  return  and  date  of  judg- 
ment. Bikkenttafff,  Perrin,  27-527, '67.  But 
see  Myern  v.  Jarboe,  66-57. 

19508.  One  may  purchase  a  hfll  of  ex- 
ehanve  at  any  rate  of  discoimt  VaU  v.  IKewfiL 
14-607,  '60. 

19609.  In  action  to  recover  bonnty  offered 
to  soldiers  of  war  of  rebellion,  interest  is  recov- 
erable from  date  of  demand  duly  made  for  such 
boiintv.  Sukin  v.  Bd.  Qm*»  SheSiy  Co.,  66- 
109,  '79. 

19510.  Attorney  not  liable  for  interest  on 
collections,  until  proper  demand  or  wrongful 
conversion.    Walpok  v.  Biahop,  Sl-156,  '69. 

19511.  Intcrestisallowableon  money  wrong- 
fully or  unreasonably  withheld.  Barnard  v. 
Duke,  64-220,  '78. 

19612.  Compounding  of.  A  failure  to  psj 
interest  on  a  note  annually,  even  if  it  may  be 
required  before  the  note  falls  due,  does  not  au- 
thorize a  compounding  of  the  interest,  unless  by 
previous  agreement.    Grmtt  v.  Biake,  16-160; 

19S18.  As  a  general  rule,  compound  interest 
can  not  be  recovered,  except  where,  after  sim- 
ple interest  becomes  due,  there  is  a  contract  that 
interest  shall  becliarged  on  interest  due,  inccn* 
sideration  of  forbearance.  NUta  T.  Bd.  Qm'$ 
Sinking  Fund,  8  Blf.  158,  '46. 

19514.  Interest  may  be  compounded  by 

giving  of  a  new  note  for  an  old  note,  including 
interest  matured.   Hvghet  r.  (Morn,  42-150,  '73. 

19616.  The  board  of  ccHnmissionen  of  tlie 
sinking  fund  can  not  recover  compound  interest 
on  its  loans.  Nik$  t.  Bd.  Qm's  Simkmg  Amd^ 
8  Blf.  158,  '46. 

19616.  But  there  are  cases  where  trustees  aic 
liable  to  pay  compound  interest.  Id. 

19517.  Compound.  If  a  new  note  be  made 
respecting  money  previously  lent  and  a  new  se- 
curity be  {^ven,  interest  should  be  calculated 
up  to  time  of  new  contract  and  added  to  princi- 
pal ;  but  this  calculation  is  not  to  be  made  at 
every  agreement  for  forbearance  of  paymml, 
where  no  change  is  made  in  securities.  Honey 
V.  Oaw/arrf  2  Blf.  43,  '27. 

19518.  Breach  of  trust,  in  failing  to  de- 
liver money  to  the  party  entitled  thereto,  wilt 
warrant  a  jury  in  allowing  interest  iSJkr  v. 
BiUiitgda,  41-489,  78. 
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19519.  An  administrator  is  liable  for  any 

Interest  he  may  have  collected  on  the  debts  due 
to  the  estate.  Sayy.Douahty,  A  Bit  115, '35. 

19620.  If  principal  of  a  debt  has  been  paid, 
:and  interest  which  was  due  was  not  paid,  inter- 
•est  will  remain  due,  and  an  action  may  be 
maintained  for  recovery  of  such  interest  Marks 
V.  TnaUe$  Pardw  Univertity,  69-286,17;  Sob- 
J>ituv.  Chfiek,  32-328,  '69.  [Compare  v.  Euing,  8 
Bif.  328,  '46,  overruled.) 

19221.  How  applied.  Where  a  payment  in 
part  of  a  demand  is  made,  it  is  first  applied  in 
■discharge  of  the  interest,  and  the  surplus,  if 
■any,  goes  to  the  credit  on  the  principal.  No 
•credit  is  made  on  the  principal  unless  a  surplus. 
If  there  is  a  balance  of  interest  remainingan- 
paid,  it  does  not  augment  the  principal.  Wob- 
jwn  V.  Gould,  3  BIf.  18,  '32:  Harvey  v.  Crawford,  2 
Blf.  43,  '27  ;  MeCormiek  v.  MUcheO,  67-248,  '77 ; 
Markel  v.  &tifcr,  28-488,  '67. 

19522.  Hor^i^e,  whole  gum  not  due.  De- 
cree should  direct  a  deduction  to  be  made  for 
the  interest  which  would  otherwise  accrue,  be- 
jond  the  time  when  the  proceeds  should  become 
applicable  to  the  payment  of  subsequent  in- 
stallments not  then  due.  Oitenman  v.  Patlison, 
8  Blf.  465,  '47. 

19523.  After  maturity.  Where  there  is  no 
provision  in  a  note  as  to  rate  of  interest  it  shall 
Dear  after  maturity,  holder  is  entitled,  after  that 
time,  to  interest  only  by  operation  oi  law,  and 
rate  fixed  bylaw  must  govern.  Smithy.  TMttan, 
71-171,  '80;  Burnt  v.  Andenm,  68-202,  79 ; 
Oniy  T.  SU^,  72-567,  '80.  (KUgare  t.  Pamn^  6 
Blf.  22,  overruled.)    Cf.  74-158. 

19524.  And  the  rate  is  to  be  determined  by 
law  of  place  where  payable.  This  rule  applies 
also  to  state  bonds.    Gray  v.  Slale,mpra. 

19626.  In  action  on  a  replevin  Dond,  for  a 
failure  to  return  property  according  to  judgment, 
if  property  could  have  oeen  retumea,  and  was 
not,  but  was  conTerted,  interest  on  value  of 
property  from  date  of  judgment  of  return,  may 
be  allowed  as  damages.  WaUty.  JoAnson,  lo- 
374,  '61. 

19520.  When  payment  is  to  be  made  npon 
a  conveyance  being  made,  no  interest  allowed 
until  deed  is  tendered.  Hunter  v.  Bakt,  24- 
299,  '65. 

19527.  So,  thoufi^  purchaser  took  possession, 
If  land  ia  vacant  and  unproductive.  Id. 

19528.  Or,  where  vendee  tenders,  and  vendor 
refuses,  payment.  Id. 

19529.  Or,  where  vendor  is  cause  of  contract 
not  being  executed.  Id. 

19580.  Pleading.  Belief.  In  suit  on  note, 
it  is  not  essential  to  the  recovery  of  interest  due, 
to  especially  aver  its  non-payment.  TFermaa^  v. 
Moihenhead,  3  Blf.  401,  '34. 

19581.  In  d^t  upon  a  note,  interest  ascer- 
tained to  be  due  at  time  of  judgment  should  be 
entered  aa  so  much  in  damages.  3%am  v.  8amge, 
1  Blf.  498,  '20. 

19582»  A  contract,  if  payable  at  another 
state  at  a  rate  of  Interest  higher  than  per- 
mitted by  our  laws,  will  be  governed  b^  rate  in 
«ontract,  without  pleading  law  of  foreign  state. 
Buckiwlumse  v.  Oreffg,  19-401,  '62. 

19688.  Rate  of  interest  may  be  governed  by 

5 lace  of  performance  of  contract,  ^net  v.  JUadt, 
9-223,  '62. 

19534.  A  contract  made  in  one  state,  to  be 
performed  in  another,  is  to  be  governed  by  law 
a  place  of  performance,  so  if  a  contract  is  ille- 


gal, on  account  of  usury,  by  law  of  place  where 
it  is  made,  it  may  still  be  upheld  by  virtue  of 
place  of  performance.  Sutler  v.  3/i/er,  17-77,  '61. 

1963o.  Qusere :  Whether  a  contract,  valid  by 
law  of  place  where  it  is  made,  and  where  both 
parties  reside,  when  sought  to  be  enforced  in 
courts  of  state  where  it  was  made,  will  be  held 
void  because  law  of  state  in  which  partis  liave 
fixed  place  of  performance  would  make  it  void. 
Id. 

19586.  Generally  a  legacy  will  not  draw 
Interest  until  after  expiration  of  a  year  from 
death  of  the  testator.    Caae  v.  Que,  51-277,  '75. 

19537.  But  there  is  an  exception  when  leg- 
acy is  charged  upon  residue  of  an  estate  yield- 
ing rents  and  profits  after  payment  of  debts, 
when  legacy  bears  interest  from  death  of  testa- 
tor. Id. 

19588.  The  fact  that  legatee  attempted,  at 
great  cost  to  estate,  to  set  will  aside,  does  not 
change  latter  rule.  Id. 

19639.  Where  legacies  are  made  payable  tn 
fvtu.ro,  out  of  personal  estate,  the  general  rule  is 
that  no  interest  will  be  allowed  until  after  day 
of  payment.  Exception,  in  favor  of  minor  child- 
ren, where  no  provision  has  been  made  by  the 
will  for  their  maintenance.  BoberU  t.  mtUn, 
6-18,  '54. 

19540.  This  exception  does  not  apply  where 
such  provision  has  been  made.  Id. 

19a41.  A  trifling  provision  will  not  be  con- 
strued to  be  such  provision,  unless  the  intention 
that  it  should  be  so  be  clearly  inferred.  Id. 

19542.  Where  charged  upon  real  estate,  the 
rule  is,  with  rartain  modifications,  that  they  do 
not  vest,  nor  bear  interest,  until  time  appointed 
for  payment.  Id. 

19548.  General  legacies  draw  interest  after 
expiration  from  death  of  testator,  when  no  time 
of  payment  is  specified.  SaU  v.  Umsbiy,  69-203, 
'79. 

19544.  Usnry.  CoBtrmetpanUelBlngtall- 
ments.  A  contracted  by  puol  to  sell  land  at 

$60  per  acre,  on  ten  years'^  timfc  at  an  illegal 
rate  of  interest.  Subsequently,  the  vendor  and 
vendee  entered  into  a  written  agreement  of  sale 
for  a  gross  amount,  payable  in  ten  installments ; 
each  of  the  first  nine,  in  amount,  was  equal  to 
the  yearly  interest  computed  at  the  illegal  rate, 
and  the  last  was  for  the  gross  amount,  includ- 
ing the  interest.  Hdd;  the  prior  agreement  was 
void.  The  second  was  a  waiver  ot  Uie  first,  and 
was  for  a  groas  amount  pa^ble  in  installments, 
and  not  usurious.  Ntxdark  v.  Bunon,  88-436, 
'67. 

19545.  The  vendor  may  contraot  for  a  catk 
price  or  a  tune  price  j  but  if  a  price  is  agreed 
upon,  and  time  is  given,  no  greater  than  the 
legal  rate  of  interest  can  be  contracted,  forum 
V.  FoutB,  15-50,  '60. 

19546.  Though  separate  notes  be  {^ven  for 
the  amount  of  the  interest  in  excess  of  the  1^1 
rate,  and  if  paid,  the  debtor  shall  have  credit  on 
the  principal.    Crawford  v.  Johmon,  11-258,  '58. 

19647.  Payment  of  Interest  In  advance  or 
semi-annually,  is  not  usury.  English  v.  Smoet, 
84-115, '70;  ifaasv.  Kin(,8Blf.67,'46:  Colev. 
Loekharty  2-631,  '51.  Though  at  the  highest 
rate  allowed  by  law.  Cole  v.  LodAart,  aupra. 

19548.  Agreement  to  pay  nsnrlons  inter- 
est on  a  mortgage  note,  in  consideration  of  ex- 
tension of  time,  is  void,  and  no  bar  to  foreclos- 
ure.  Beauehamp  v.  Leagan,  14-401,  '60. 

19549.  Underthestatuteof '52,  illegal  inter- 
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nionC'V-  (.-nii'-fant  V.  .iithnci^n,  I  \  -■-'■S,  "j.^;  iinfitm 
■V.  /vjiits,  '!3D, 

19da0.  Prior  to  snid  act,  there  could  be  hq 
usurj  where  there  Wa8  ll^JkIcWn;.:;SHc^4S9»it  v. 
Uwutfiapd,  '56. 

To  eoDstttnte  nsory  tliere  must  lie 
a  loan  and  the  taking  af  illegal  interat  Heed  t. 
Cbo^  4-2ea,  '53, 

lttS5£*  A  contract  in  a  note  to  per  a  certain 
jW  omAim other  than  attnmpys'  fees,  Sf  suit,  etc., 
may  be  «Dforced.  (Saurhmm  v.  ,lfr!r(m,  &4-3fi0, 
*76.  Cf.  (7rtn)Mv,  J)w,t;Bl£,  ]lCl,'4ti;  JhUinr^lof 
V.  1  i-:WK  '■">>'. 

19o53.  A  contnifi  to  pay  five  per  cent  es- 
chu^  if  mil  eboiildl  be  liutUatedj  «tCif  va  this 
'note,  mar  he  enforced.  CAurabnun  T.  JtfSirftn, 
«BnL  (^£)MFA3niT.ibmraft-{^ '51;  (Jam^ 
fo5  T._I)o«,  8  Blf.  140,  'M. 

19oS4i  A  contract  for  nn  illc'eitl  interest  that 
IS  hutti  upon  HHiierfl  &il!isi-i]ih.-:iI  ^ict  authoHaing 
BMi-li  intBeeat,  xaoontroUed  tir  latter  act.  JiTdltiHr- 

89^270,  72, 

195&5.  It  is  no  fraud,  nor  is  it  usury  to  draw 
a  bill  at  exchange  in  thia  slate  jiayable  in  an- 
othu^  in  oideT  to  secore  Kreater  interest  allowed 
in  latter  sute.  ShuiJi  y.  Mimde  Nat'l  Bank,  B9- 
158,  ^67. 

Au  ai^t,  giving  Foice  and  obli^ution 
to  contracts,  which  n^forc  were  iHes^l  mid  vuid, 
does  not  impair  oliliKiili'jns  jf  ouitraL'te.  An 
act  may  legalize  contracts  that  were  void  fur 
tiaory.  Andraa  S■Um^^7  ML  Hofu 
T.  liinf,  8  Bit  67,  '46;  OfUn^r.Dos,  8  £lf.  S71^ 
•47  ;  Mre  v,  Cftoffe^  1-^2,  '48;  &wfeT.  fflw- 
per,  30-2(Jl,  '68;  I^tttimii.  v.  JaajWia,  88-87,  rm. 

19ii57.  Answer,  Be^ngup  Tuory  and  the  tp- 
Berration  of  interest  in  exce^  of  10  per  cent, 
when  pleaded  ia  bar  of  a  claim  fw  ^SO,  and 
rihiiwea  tEint  it  was  unlv  in  bar  to  fiH^f^w^ttini} 
bad.     Yfincci/T.  2'eler,  S»-305,  '72. 

lf>5'i^.  CtfncnrrPiit  octB.  Qwen:  whether 
barguiiLin^  for  usnrioua  interest  at  one  time  and 
reoeiWng  it  at  a  BabeequeDt  time,  constituti.' 
Hpnrate  olfeqees,  80  thftt  a  proKcation  bart«d 
tn  hnr^niningtrould  He  oeto  receiving.  If  siieb 
prds-'ciifirin  wotildlie,  OBDrioiiis  interest  muet  be 
pr<ivi;ti  tu  lidve  lioen  receivofl  frnm  persdH  from 
wliora  it  is  t')iiirf|ji.-i|  jn  information  to  liarebecn 
receiTed.    Sicntnetf  v.  A'late,  1(1-309,  '(11. 

Aa  agreement  vltliont  the  conaont 
of  surety,  to  extend  the  time  of  imyment  ftf 
A  note,  in  con^ideraticm  of  tuurioofl  intereHt,  is 
not  bindliiK,  and  will  not  dlechl>i;ge  a  BQrety. 
Brmti  V.  Hiu-neK>,  '81. 

IB'jftO.  A  piirpinsfi}  ii  note  on  B,  upon  which 
there  was  then  Line  ^=i;i;7,:i(!.  Tu  cnnMidPrntinn  of 
an  affrcH-iiipnt  to  fnH't  ;!!- siEit  imm  M:iy  r:,  TjS, 
until  Feb.  B,  Vjf',  a  nvw  note  Whf  given  for  suni 
d{  $248;  amount  of  $39.70,  which  was  added, 
was  dot  intended  by  either  piu^y  as  intpresL 
JETeU/  amount  ndded  to  note  must  be  regarded 
a*  interest^  thqiiffh  parties  may  not  BO  Tiave  bh- 
deistood  it,  and  was  usnrioiis,  Rcffi  v.  Hdm, 
15-438,  '(M). 

1»5B1.  A  sftld  to  B  twfi  liriruls  of  the  C  C 
R  <-'o,  for  i-'>'»i  <"dvh.  piiyiitdt.-  Mny  1.  :ii  (.  in-  i 
(.'innati,  in  iJie  »itale  of  iibio,  to' John  Mr  (.••m,  :t 
^litiBBn  of  that p^cfc  with  ten  per  rant  iiid  rosi, 
which,  hy  the  taw  (rf  «Mt  stat^  ifM  a  legiil  rate  , 
tit  interest.  A  raaranleed  to  B  the  nsTment  of 
th.6  bonda  aijcoi^iog  to  tibd'r  t«tOT.  Snbseqoent-  j 

iff,  and  befon  their  nattiHtir;  A  tocfc  them  nj^  i 


pnnoipal  and  interestof  Ihe  Liimas-  /I'-M;  tite 
rCturti  of  the  bonds  l-a  .\  (■□ri'-liliil.M],j>ri'i(J!  /■I'ie, 
a  good  consideration  for  ihv  u^rt-^'mtnL,  irre- 
sjx-<;tive  of  tlit  vsiliditvor  LnTiilidilv  of  lh.e  lioDdi. 
Hild;  as  to  interest,  the  lawa  of  Ohio  ^Tcrned 
in  the  constracUon  of  the  bond.  Hrid  /  in  edect. 
the  latter  agreeiaent  if  as  to  pay  a  certain  aam  of 
money,  being  the  amount  that  would  be  doe, 
clnding  the  pdncipe}  and  laletest,  and  at  the- 
times  wiion  tlio  ^iirnc'  in'^tMllnitnt  became  dae. 
Biillcr  V.  Edgn-ti'ii,  I .»- 1 'j. 'iH  J. 

19562.  Exteni^ion  (>r  lime.  Payment  u> 

holduT  of  it  note,  "f  :i  HLiii  i>i  niimev  (Mcct-vilcE 
Eegnl  inb;rL'nt,  for  tt  fnrthtir  cttt'OftioD  of  cimr 
upon  a  note  part  due,  does  not  taint  tMt  wmit 
with  nsnrj.  But  the  malcer  may,  probably^ 
have  a  credit  ior  amount  as  a  paymmitL  Cmk 
V.  iHiflipB^  17-209, '61. 

19503.  An  aoawer  in  bar,  allc^ng  Ifast  ooct' 
sideratioD  of  note  sued  on  was  entirely  aaurloat 
is  bad  oil  denii]rr(?r,  if  f»ct»  avejred  abow  thaf> 
only  II  jiortHm  of  c-oiiiiuleriition  was  vMnMit 
interest.  Wil^m  v.  Fiejnin§,  ^ft-119,'e4. 

I9&ti4i  Although  »  poition  of  illegal  intaOt 
wax  regervsd  n-^a  independeat  trtdsactUBi,, 
Etui,  it  tiiey  weiB  aU  merged  in  odb  indebted- 
aom  at  time  of  final  renelfal,  debtof  ia  ^ntiilad 
to  an  abatement  in  an  action  on  T^WKill  nntnL 
in  aame  ratio  its  Ilk-;riil  interest  hocf^ 'On^Ult 
le^al  principal  i\n\l  interefit.  Jd. 

19^U5»  £«topp«L  A  borrowed  of  B*40i'.;>r"i 
gave  him  hh  note  for  $500,.  witLi  int^ire^^t,  :iLItr 
to  bearer.  B  oStrt<d  Uiseli  note  toC,  who  a,jfr-j>jii 
to  buy  it  if  a  mortgage  wqh  executed  to  secure 
it,  J$|9opMcd  a  mortgage  from  A  bi  Cftp  air- 
cari»''ii^  There  was  no  commpnieatnm  fe- 
twoen  X  and  C  Con^idemtion  of  note  was  noC 
Hj}(ikc'ii  of.  Held,-  A  w!*5  not  estopped  from 
pleading  n  fiiiluro  of  consj deration  as  to  iflOOL 

19-i(>{}.  rsnrions*   Where  intereat  on  ma- 

tun  il  iintf  is  so  c-omjioiindpd  that  the  aggf^at^ 
exi  ocds  ;in'  ^icnonnt  -  if  siin^^k'  interest. ealculauJ. 
ill  tlip  liipliest  le|j;iil  nitf,  the  exeti^^  is  uiiii  tih^hj-, 
and  iiiuy  b&  recouped  in  action  on  note  aiVea  ia 
renewal  <ii  note  m  wliieb  intefart  (w  pqapaa 
compoun&d..  JSiWiiftftgt  T.  lMm^f9-9^  ^ 

IVfter,  Ki>tB«ucnM  imd4^pfi*J^  S7,*53; 
waa  renewed NeVenLl  timeii^teradtjSiVcliO, 
took  effect.  Neither  ariifinnl,  nnr  any  renewal 
therctifr  rontained  any  PCipulation  for  the  pay- 
ment of  interpBf ,  hut,  pnrsiianl  (r>  verbal  inntrjcl, 
intiTt'sl  ;it  rilit  tuf  1"  hvt  cent.,  cimiif  Jiindi-^  an- 
luinlly,  formed  part  oi  priiicijiiiL  of  each  renewaL 
Held  ;  in  action  on  laat  renewal  note,  that  ooai^ 
pounding  of  intert^t  in  sMch  case,  waa  illegal^ 
and  |da£itlff  oould  not  n  i-ovcr  mare  tbaai  Ift 
pereenLUtereston  principal  of  originid  neii^ 
till  matQiibf  of  note  in  suit,  and  V  pv.  otat^ 
thereafter.  Smm  t.  jlmtewM,  BS-1BI,  ^ 

lOdSS.  Vsmj*  Remedy.  The  bw  in  f^rce 
at  tine  remedy  IS  soiighl  mn^-t  i^nvcrn  lis-  lorjgt^ 
tiona  of  neurv.    IWrlti  v.  Ijumm. 
Eed^nan  t,  D^^ily,  '66::  TTfrnlfT  Ifflair 

dy,  13-63,  'G2.  Cf,  32-i!75. 

195G9,  A  rtole  exfiTiiltxl  in  '61  was  sned  on 
after  taking  (.'[fwt  of  ;ict  of  'fi",  regtilaliog  ip- 
lerest.  Held,-  payniriils  irii!iie  in  '65  and  '6fi 
could  be  conKiJered  ia  determiniTig  what  waa 
DGurious  Ttnder  ^itatute,  and  if  uearioivmtld^ 
recouped,  though  not  allowed  bj  act  of  ^t&.  v» 
b«  ndmrioQW  int^mA  nMrffid  mm  hvre  ten  Sn 
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«xcefl8  of  10  per  cent  Baihbum  t.  WheeUr,  29- 
■601,  '68. 

19570.  Betrospective.  The  act  of  March 

9j  *67f  regulating  interest  and  providing  that 
illegal  interest  may  be  recouped,  embraces  con- 
tractii  made  before,,  as  well  as  those  made  after, 
its  passage.  I^rin  v.  Lymm^  mora.  Cf.  An- 
^an     MvaeO,  7  Blf.  474,  '45. 

19571.  UsniT  maj  be  set  up  by  surety  as 
s  defense  to  a  note,  given  in  renewal  of  others, 
when  the  usurious  interest  was  paid  on  the  orig- 
inal note.    StoekUm  v.  Cdeman,  89-106,  '72. 

19tf73.  Recoapment.  Pavuent.  Interest  in 
■excess  of  dix,  but  not  exceeding  ten,  per  cent, 
per  annum,  Tolnntarily  paid—  the  contract  to 
pay  itnot  being  in  writing — can  not  be  recouped. 
BmM^Y.BoM  BtaitY.Bmk, 
«1-S90,  *78.  (S^der  t.  Sivden,  58-143,  '77, 
overruled.) 

19573.  Pleading.  Answer  of  usury,  under 
act  of  '61,  need  not  aver  that  the  reservation  of 
interest  was  with  corrupt  intent.  Cole  v.  Bax^ 
temer,  26-94,  '66.  Must  be  averred  under  act 
of'43.  Shooky.Slai«,9-nS,'b5;SiUUmy.Flacha; 
«  Blf.  362,  '43;  Block  v.  Staie,  14-425,  '60. 

19574.  In  civil  cases  parties  taking  ill^al 
interest  can  not  show  that  they  had  do  corrupt 
purpose.    Jteed  v.  Coale,  4-283,  '53. 

19575.  Usury.  Yold  notes.  A  note  given  to 
a  national  bank  is  not  void,  either  to  principal 
or  surety,  by  the  fact  that  the  bank  knowingly 
reserved  and  received  asurioas  interest.  Wxiet/ 
v.Siarbuck,  44r-298,'73. 

19576.  Pleading.  Unusual  strictness  can 
-not  be  required  in  pleas  of  usury.  Smiih  t. 
Mmde  Nal'l  Bank,  89-158,  '67. 

19577.  Becoupment.  National  banks* 
When  an  illegal  rate  of  interest  has  been  paid 
in  advance,  in  an  action  on  the  debt,  by  a  na- 
tional bank,  it  can  not  be  recouped.  The  U.  8. 
law  with  reference  to  national  banks  is  exdn* 
isive  of  thestate  law  on  this  subjecL  WU^Y. 
>2!hiMt,  44-298, '73. 

19578.  National  banks.  National  banks  in 
'this  state  piay  charge  and  receive  interest  at  the 
rate  of  ten  per  cent,  to  which  may  be  added  the 
■current  rate  of  exchange  for  sight  drafts,  when 
■bona  fide  made.    Wiley  v.  Starimek,  44-298,  '73. 

19679.  Remedy.  In  an  action  by  a  qational 
bank,  on  an  evidence  of  debt,  payable  to  it  or 
its  use,  when  it  has  unlawfully  received  illegal 
ioterest;  the  entire  interest  that  the  said  debt 
carries  with  it,  or  which  had  been  agreed  to  be 
mid,  is  forfeited ;  and  no  recovery  can  be  had 
lor  interest  nnpaid.    Wiley  v.  Starbuek,  supra. 

19580.  Double  the  illegal  amourii  paid  for  in- 
terest may  be  recovered  back  in  an  action  of 
debt.  Id. 

19581.  Acts  of  '61  and  '67.  Tlie  act  of 
March  9,  '67,  providing  for  recoapment  of  nsori- 
ens  interest  overpaid,  repeiUs  act  of  Match  7, 
'61,  prohibiting  recoupment  of  usurious  interest 
paid.    Jfoto^  V.  JU^,  57-539, '77. 

19582.  But  prohibition,  in  act  of  '61,  a^iost 
a  direct  action  for  recovery  back  of  such  ioter- 
«st  paid,  has  not  been  repealed  and  is  still  law. 
Id. 

1958S.  One,  who  has  paid  or  agreed  to  pay 
interest  at  a  higher  rate  than  10  per  cent  per 
annum,  can  only  recoup  or  defend  against  excess 
'Over  10  per  cent    Yaaeey  v.  Teter,  8(^5,  '72. 

19584.  Effect  Of  nsnry.  The  statute  upon 
interest  does  not  render  contract,  upon  which 
an  illegal  rate  of  interest  is  reserved,  wholly 


void,  bat  simply  avoids  it  so  far  as  it  reserves 
illegal  interest   Hays  v.  3fifler,  12-187,  '69. 

19585.  If  illegal  interest  be  given  by  an 
award,  a  defense,  in  a  suit  upon  the  award,  seek- 
ing to  annul  entire  award  for  that  reason,  is 
baa.  To  brin^  such  a  defense  within  the  stat- 
ute, amount  of  interest  included  in  award,  should 
be  stated  in  the  pleading.  ML 

19586.  CannotpleM.  If »akerofanote, 
tainted  with  nsury,  procures  a  third  person 
to  pay  note  for  hint,  and  gives  to  such  per- 
son a  new  note  for  amount  thus  paid,  he  can 
not,  in  a  suit  upon  such  note,  set  up  usury  in 
original  note.   Pence  v.  Christman,  15-257,  '60. 

19567.  Usury.  Reeonpment.  Money  paid 
for  usurious  interest,  under  a  law  that  does  not 
permit  or  provide  for  a  recoupment  of  such  pay- 
ments, may  be  recouped  under  a  subsequent  act 
that  does  permit  and  provide  therefor.  Bowen 
V.  PhUlips,  55-226,  '76 ;  Wood  v.  Kenned!/,  1»- 
68,  '62  ;  Shoekley  v.  Shocktey,  20-108,  '63. 

19588.  If  a  conveyance  he  made  to  a  third 
person^  in  satisfaction  of  illegal  claims  taken 
up  by  such  third  person,  at  request  of  grantor, 
such  conveyance  is  upon  a  valid  consideration ; 
even  if  claims  were  void  for  usury.  Bntkr  t. 
Jfyer,  17-77,  '61. 

19589.  If  a  debtor  make  a  conveyance  of  his 
land  to  his  creditor  in  satisfaction  oi  a  usurious 
debt,  the  deed,  being  an  absolute  conveyance,  and 
not  a  mortgage  can  not  be  avoided  for  usury. 
Id. 

19590.  Set-off.  An  answer  of  setoff  "for 
money  paid  to  plaintiff  for  use  and  forbearanoe 

of  pajt^ment  of  said  sams,"  etc.,  is  bad  for  not 
alleging  that  money  so  paid  was  for  usury. 
WiUm  V.  Flemmg,  28-1 19,  '64. 

19591.  Remedy.  Where  a  nsarions  con- 
tract is  made  under  the  interest  law  of  '52,  and 
the  debt  is  renewed  by  a  new  note,  given  under 
the  interest  law  of  '61,  the  excess  over  legal  in- 
terest paid  upon  such  debt,  both  before  and  after 
the  act  of  '61,  may  be  recovered  by  the  maker  of 
such  contract    Cowry  v.  ietpis,  l(f-121,  '62. 

19592.  Under  the  act  of  '53,  usury  was  not 
subject  to  penalties  or  forfeitures.  Munelman 
V.  Mcmenny,  28-4,  '64. 

19593.  If  nsnrions  Interest  is  taken  out  in 
advance,  it  makes  a  case  of  a  want  of  considera- 
tion, in  a  note  covering  amount,  to  extent  of 
such  interest  Id. 

19594.  If  usurious  interest  is  paid  on  a  note 
after  execution,  it  amounts  to  a  payment  of  so 
much  on  principal;  and  if  amount  thus  paid 
exceeds  principal,  it  may  be  recovered  back.  Id, 

1959o.  A  promise,  made  to  pay  usurious  in- 
terest in  future  is  to  that  extent,  without  con- 
sideration. Id. 

19596.  SelUng  ones  own  note.  Maker  of  a 
note,  not  govemed  by  law  merohant,  can  not  sell 
same  for  a  sum  less  than  that  expressed  on 
its  face,  so  as  to  preclude  himself  from  setting 
up  want  of  consideration  to  extent  of  discount, 
except  possibly  in  case  of  estoppel,  where  sale 
waa  oy  agent  MvtH^man  v.  inJSfAermy,  8ft-4, 
'64. 

INTERPLEADER. 

19597.  An  Interpleader  Is  a  eonplaint 

filed  for  the  protection  of  a  person,  from  whom 
several  persons  claim,  legally  or  equitably,  the 
same  thing,  debt  or  duty ;  but  who  has  incurred 
no  independent  liability  to  any  of  them,  and 
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does  not  himself  claim  an  interest  in  the  matter, 
et  a  bill,  in  the  natare  of  an  interpleader,  will 
ie  bv  a  party  in  interest,  when  there  are  other 
conflicting  nghts  between  third  perBons.  Hf^- 
ringer  v.  BtyMid*,  52-218,  '75.  Cf.  Chme  v.  Bttm- 
trager,  1-165,  '48 ;  W.  W.  V.  OcauU  Co.  T.  ComeoM, 
2^69,  '51. 

19598.  W,  who  was  employed  b;  C  as  agent 
to  collect  an  account  of  8,  and  receipt  therefor, 
gave  S  a  discharge  on  receipt  of  a  note  for  the 
amount  payable  to  himself,  and  assigned  said 
note  to  F,  who  sued  S  on  the  note.  C  also  sued 
8  on  tiie  account  BeU;  bill  to  require  C  and 
Pto  interplead  and  adjust  claim  between  them- 
selves would  not  lie.  Coming  v.  Slnmg,  1-329, 
'49. 

19599.  JnrlsdletioH.  Mortgage.  Theowner 
of  property,  on  which  are  two  mortgages  exe- 
cuted by  his  vendore  to  different  parties  residing 
in  other  counties,  and  between  whom  are  mat- 
ters in  dispute  as  to  the  validity  of  their  re- 
spective mortgages,  can  file  a  bill  of  inter- 
pleader in  the  county  where  the  property  is  aitu- 
at&  and  cause  the  mortmges  to  tnere  have  a 
judicial  settlement,  y^niger  v.  Jt^nofdi,  £2- 
218,76. 

19tf00.  In  such  cases  no  fnrther  process  need 
be  issued  on  the  croes-com plaint,  filed  by  one 
of  the  parties  against  the  other.  Id. 

19ftul>  When  the  matters  set  up  in  cross- 
complaint  are  apparent  on  the  face  of  original 
complaint,  no  new  process  or  default  need  be 
luul  on  cross-complaint,  i^tttum  v.  Vmghtm, 
40-253,  '72,  but  eonln  Cf.  Jogeer.  WkUaeg,  67- 
550,  77. 

1960S*  A  party  can  not  sustain  an  inter* 

S leading  suit,  if  he  admits  that,  to  either  of  the 
efendants,  he  is  a  wrong-doer.  Orane  t.  Bum- 
tragtr,  1-166.  '48. 

l9vOS.  Ii  a  bill  of  interpleader  do  not  con- 
tain an  offer  to  bring  the  money  into  court,  the 
omisaion  is  a  ground  of  demurrer.  ifQamh  v. 
B-aiher,  1  Blf.  299.  '24. 


INTBRROOATORIES  TO  AD- 
TBRSB  PARTY. 

19604.  Continnanee.  Plaintiff  filed  an  ad- 
ditional averment  to  his  complaint,  bringing  in 
a  new  defendant,  who  answered,  setUng  np  a 
new  demand  against  the  original  defendant 
The  latter  answered,  filing  interrogatories,  with- 
out affidavit  Mew  defendant  replied  in  denial, 
withoat  answering  interrogatories.  A  rule  was 
taken  for  such  answers,  but  the  record  did  not 
show  the  time  within  which  they  were  to  be  filed. 
A  bill  of  exceptions  showed  that  the  new  defend- 
ant was  absent  when  his  reply  wb«  filed,  but  no 
motion  was  made  for  an  attachment  to  compel 
each  answers.  Bdd;  the  original  defendant 
could  not  iMTe  a  continuance  to  obtain  such  an- 
swers, without  affidavit  JUerorfifA  v.Xadbjr,  14- 
629,  '60. 

19605.  A  defendant  may  answer  an  interro- 
gatory demanding  whether  he  has  a  receipt  for 
money  paid,  without  making  the  receipt  an  ex- 
hibit* But,  if  made  an  exnibit,  ana  there  be 
no  reply  under  oath,  its  execution  stands  ad- 
mitted; butstill  it  may  be  gainsaid  forfrand  or 
mistake.   Bmthari  v.  A>6ert«0R,  10-8,  *57. 

19606.  An  order  against  the  plaintllT  to 
answer  interrogatories,  may  be  stricken  out 
upon  affidavit  of  his  attorn^,  that  he  is  a  non- 


resident; and  the  overruling  of  a  motion  by  de- 
fendant for  a  continuance  until  next  day,  to 
enable  bim  to  file  an  affidavit  of  the  materiality 
of  such  answeiB  is  not  an  abuse  of  discretion^ 
where  it  appeare  by  an  undertaking  for  costs, 
that  the  plaintiff  was  a  non-resident  Pari^  v. 
Hakei,  14-605,  '60. 

19607.  Defendant  answered  and  filed  inter- 
rcKtatories,  taking  a  rule  to  reply,  and  plain- 
tin  replied  without  answering  the  intem^a- 
tories.  Hdd  ;  the  cause  could  not  be  dismissed 
because  the  interrogatories  were  not  answered.^ 
Meiiaman  v.  EUis,  14-616,  '60. 

19608.  Striking  ont  It  isnot  errortostrik* 
out  interrogatories  which  elicit  the  knowledge  (if  a 
wUnem  as  to  the  truth  or  untruth  of  a  fact, 
when  the  issue  is  as  to  truth  or  mtnOk  of  fact 
Mvival  B.  L.  Ins.  Co.  v.  Cannon,  48-264.  "74. 

19609.  Nor  when  matter  is  not  relevant  to- 
issues.  Id. 

19610.  Where  plaintiff,  in  answer  to  inter- 
rogatory as  to  what  was  consideration  of  note  in 
suit  stated  that  note  was  given  for  goods  sold 
by  plaintiff  to  defendant,  but  that  he  could  not 
give  the  items  or  their  value.  Setd;  court  could 
not  require  more  definite  answer.  Wheetoek  v. 
Bametf  27-462,  '67. 

19611.  Interrogatoriesto  advene  party  should 
be  relevant  to  matter  in  controversy.  Dndif  v. 
Hcndricke,  18-478,  '59. 

-19612.  Failure  to  answer.  The  defendant- 
can  not,  as  of  course,  and  without  cause  shown, 
claim  a  continuance,  because  the  plaintiff  has 
failed  to  answer  interrogatories.  Cteeebad  t. 
aa«iw,l»-64^'59. 

lOvlS.  Sell-erimlnatlng.  Action  for  crim- 
inal intercourse  with  EUmor,  plaintiff's  wife. 
Answer  in  denial.  Among  other  interrc^torie^ 
this :  "  How  often  within  the  last  five  years  did 
you  carnally  know  any  woman  or  giri  other 
than  said  £ban4>r/"  Hetd;  not  error  to  strike- 
it  out,  as  answer  might  tend  to  criminate  wit- 
ness.  FVenek  v.  Veaneman,  14-282,  '60. 

19614.  Answer  required  for  eontlnnanee.- 
Where  it  appears  from  bill  of  ex.  that  a  party 
to  whom  interrogatories  are  addressed  is  absent, 
and  no  affidavit  is  filed,  it  is  not  error  to  refase- 
to  continue  the  canse  for  an  answer.  Jtfleredtti- 
V.  16-1,*60. 

19615.  Nor,  when  the  answen  to  sustain 
which  the  interrogatories  were  filed^  was  too  un- 
certain and  mi^t  have  been  set  aside  on  mo- 
tion.  Doj/te  V.  Wait,  12-342,  '59. 

19616.  How  answers  enlbreed.  In  order 
to  Justify  an  attachment  against  a  pnrtr»,or  a- 
dismisRai  or  continuance  of  his  cause,  for  lailuie' 
to  discharge  a  rule  for  answers  to  interro^to- 
ries,  such  rule  should  prescribe  a  time  wiUun 
which  such  answers  should  be  filed ;  it  would  seem 
Uiat  if  steps  are  taken  in  usual  manner  to  pro- 
cure testimony  of  a  party,  and  he  fails  to  ap- 
pear, cause  should  be  shown  before  a  continn- 
anee should  be  granted,  and  that  answers  to  in- 
terrogatories are  no  more  than  teetimony,  and 
same  rule  should  apply  upon  default  as  to  mA 
answers.    SifUty  v.  Wkiteher,  18-458,  '62. 

19617.  A  party  to  an  action,  who  has  been 
compelled  to  answer  interrogatories,  may  be  also 
compelled  to  appear  as  a  witness  by  same  ad- 
verse parties.  »nith  v.  Ra^enham,  19-256,  '62. 

19618.  Error  In  refaslngto  eovpel  an  ad- 
verse party  to  more  fully  answer  an  intern^- 
tory  filed  willi  the  pleadings,  is  not  available  if 
such  party  appeared  as  a  witness  and  testified 
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laliy  to  tne  nets  eougnc  07  tne  incem^toiy. 
^ylesmrrlh  v.  Bromn,  81-270,  '69. 

19610.  Interrogatories  to  be  answered  by 
adTerse  parties,  are  not  authorized  hj  the  stat- 
ute to  be  filed  vith  an  answer  to  a  cross  petition 
for  a  divorce,  and  if  answered,  are  not  proper 
evidence  upon  which  to  rest  the  decree  for  ali- 
mony.  Barry.  Bttrr,  81-240,  '69.  But  see  R. 
S.  '81,  1039, 1040. 

19620.  The  answer  need  not  l>e  oonflned  to 
»  simple  and  unexplnioed  negativeor  affirmative 
x^ponse.  It  may  cootain  such  explanations 
ana  circamstances  as  are  necessary  to  a  full  and 
lair  understanding  of  thematters  inquired  about. 
JtaitibaekY,  Koont,  18-274,  '62. 

19621.  Answered  la  adrerse  parties  in  an 
action,  can  be  used  only  on  the  trial,  and  then 
only  at  the  option  of  theparty  who  has  reqaired 
them.    Ndam  r.  Cain,  4f-&63,  '73. 

19622.  Such  answers  can  not  be  used  by  the 
court  on  motion  to  strike  out  a  pleading  as  a 
sham  which  is  good  on  its  face.  Jselton  v.  Oztn, 
supra  /  Boggen  v.  Darns,  84-82,  '70:  Mooaeu  v. 
JUUser,«i.S73;  JZofe^  v.  Tossettd,  86-296,71. 

196s8.  Nor  can  the  B.  C.  examine  such  an- 
swers,  to  see  if  the  error  of  the  court  in  acting  on 
them,  was  harmless.   Nelmmv,  Cain,  gupi-a. 

19624.  When  stricken  out  by  the  court,  are 
not  a  part  of  the  record,  unless  by  bill  of  ex. 
KlitMeMimth  v.  Reed,  81-389,  '69. 

19625.  Deeedent*s  estate,  fnterrogatoriee 
ma^  be  propounded  with  special  answers  to 
claims  against  decedent's  estate,  to  be  answered 
according  to  section  303  of  practice  act  (K.  S. 
»81.  369.)    Alexander  v.  Alexander,  48-659,  '74. 

19626.  Error  of  court  in  ruling  on  a  motion 
to  reject  interrogatories  is  not  a  ground  for  a 
new  trial.  It  is  an  independent  error,  assigna- 
ble in  S.  C.    Seed  v.  Spayde,  56-394,  '77. 

19627.  A  party  falliny  to  comply  with  a 
rule  to  answer  interrogatories,  judgment  can  be 
rendered  against  him  as  on  default,  id. 

19688.  Continiianee*  Complaint  upon  a 
note.  Answer,  payment  accompanied  by  an  in- 
terrogatory requiring  the  plaintiff  to  state 
whether  the  note  had  oeen  paid,  which  the  court 
ordered  sliould  be  answerea  in  120  days.  Keply, 
denying  payment.  Cause  having  been  called 
for  trial,  daendant  asked  a  continuance,  in  or- 
der to  obtain  the  plaintifT's  answer,  but  made 
no  affidavit  that  anything  could  be  proved  by 
such  answer,  nor  that  they  could  not  pay  the 
paym«it  by  other  witnesses,  ifeld;  continn- 
ance  correctly  refused.  Hdd;  the  order  as  to 
the  time  the  defendant  should  answer,  should 
properly  have  been  delayed  till  the  question 
concerning  a  continuance  had  been  disposed  of; 
but  that  it  was  necessarily  contingent  upon  that 
event.    Lent  v.  KnoU,  7-230,  '55. 

19629.  A  party  can  not  complain  that  his 
interrogatories  have  not  been  answered  unless 
he  asked  a  rule  for  an  answer,  nor  then  if  they 
appear  to  be  mere  sham  pleading.  Key  v.  Boo- 
Mson,  8-368,  '56. 

19680.  Interrogatories  were  filed  to  elicit  ev- 
idence in  support  of  insufficient  answer.  Held  ; 
ez<xpUon  to  interrogatories  correctly  sustained. 
Lamaon  v.  FaUg,  6-309,  '55. 

19681.  Tfhere  plaintiff  failed  to  answer 
tetem^torleSf  though  an  order  directing  him 
to  answer  them  was  made  when  they  were  filed, 
he  was  in  default,  and  hence  can  not  complain 
that  no  farther  stops  were  taken  to  enforro  an 


answer,  nntil  tne  calling  01  tne  cause  tor  tnal. 
Hubler  v.  PuUen,  9-273,  '67. 

19682.  Material.  Suit  bv  a  plasterer,  to  en- 
force a  mechanic's  lien.  The  defendant,  with 
his  answer,  filed  these  interrogatories :  How 
matii  of  the  work  was  one  coat  and  skim  7  And 
how  much  two  coats  and  skim  ?  Is  there  any 
difference,  and  if  so,  what,  between  one  coat  and 
skim  and  two  coats  and  skim  7  Answer,  denying- 
that  any  part  of  the  work  "was  done  with  one 
coat  and  skim.  Objection,  that  the  answer  does- 
notstote  the  difference  in  price.  Held;  in  view 
of  indefiniteness  of  interrogatories,  answer  was- 
sufficient.   Dealing  v.  PaUersm,  10-261,  '58. 

196ftB.  Contlniiance.  Intom^tories  filedi 
consistent  with  sec.  303,  p.  97,  2  K.  S.  '52,  and 
supported  by  affidavit  shoving  they  are  filed  in 
good  faith  and  not  to  procure  delay,  must  be- 
answered ;  where  a  party  so  interrogated  bas- 
concealed  himself  or  aMconded  to  parts  unknown 
the  party  filing  interrogatories  will  not  be  re- 
quired to  show  that  his  testimony  could  proba- 
bly be  procured.   Barnard  v.  F^inn,  8-204,  '66. 

19684.  If  eanse  be  delayed  to  obtain  an* 
swers,  the  interrogating  party  will  not  gener- 
ally be  compelled  to  execute  an  undertaking 
with  surety,  as  in  case  of  an  injunction.  Id. 

19685.  Bill  in  chancery  for  a  discovery  in  aid 
of  a  defense  to  an  action  at  law.  Also  praying; 
a  stav  of  the  proceedings  at  law  till  the  discov- 
ery sliould  be  made.  HeM;  prayer  to  stoy  the- 
proceedings  could  not  be  granted,  except  on  the 
condition  of  a  bond  being  given  according  to- 
the  statute.  B.  8.  '43,  p.  852.  Lemon  v.  Moreheady. 
8  Blf.  661,  '47. 

19686.  Where  a  demurrer  to  a  pleading  has- 
been  sustained,  refusal  of  a  contlnnance  to  en> 
able  party  filing  it  to  obtain  answers  to  inter- 
rogatories framm  to  elicit  eWdence  to  sustain 
his  pleading,  is  not  error.  Sw^  v.  EUneorUt,  19- 
205,  '08. 

19687.  Continuance.  Under  the  statute 

(Acts  of  '66,  p.  59),  if  plaintiff  be  absent  at  call* 
ing  of  the  cause,  and  fail  to  answer  interroga- 
tories, it  is  no  cause  for  a  eontlnuance.  without 
affidavit  prescribed  by  same  statute.  Boeweli  v. 
IVam,  12-524,  '69. 

19688.  The  defendant  filed  with  his  answer 
certain  interrogatories,  to  be  answered  by  plain- 
tiff. On  catling  of  cause  for  trial,  intern^tories 
not  having  be«i  answered,  he  filed  his  affidavit^ 
alleging  that  the  answers  to  the  interrc^toriea 
were  material  to  his  defense ;  that  he  knew  of  n& 
witnesses  by  whom  the  facts  sought  to  be  estab- 
lished could  be  proved  j  but  that  he  had  reason 
to  believe  that  the  plaintiff  knew  the  facts  to 
which  interrogatories  referred;  and  that  he 
could  not  safely  proceed  to  trial  until  the  inter- 
rogatories were  answered.  Upon  this  affidavit, 
he  moved  for  a  continuance  of  the  cause,  until 
the  interrogatories  should  have  been  answered. 
Held;  affidavit  showed  no  sufficient  ground  for  a 
continuance.  Hddf  defendant  sboald  have 
moved  for  a  rule  to  answer.  Rice  v.  Derby,  7- 
649,  '66. 

19689.  Inforeement.  A  brought  suit  against 

B,  who  filed  an  answer  with  interrogatories,  which 
without  an  affidavit  of  their  materiality,  he  re- 
quired the  plaintiff  to  answer.  The  court  granted 
a  rule  upon  A  for  an  answer  to  interrogatories. 

C,  the  attorney  of  A,  filed  an  affidavit  that  his 
client  lived  four  mites  from  the  court,  and  knew 
nothing  of  the  interrogatories ;  and  upon  bis  affi- 
davit moved  the  conrt  to  discharge  the  rul^  and 
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Teftise  the  attachment.  Motion  was  siiBtained. 
Meld;  correct,  with  reference  to  the  provisionB 
of  the  act  of  '55,  p.  59.  CUoeland  v.  Hughes,  12- 
.£12, '59.   (w  B.  S. '81,  359,  400.) 


DTTEIUKOGATORIBS  TO 
JURY. 

'Su  i^teeial  f^ingt;  Judgment — Non-Obeianle. 

19640.  Too  late  to  object  for  first  time,  to 
interrogatories  propounded  according  to  agree- 
ment in  writing,  after  jury  has  retired,  and  par- 
ties have  agreed  that  Iney  might  return  verdict 
to  clerk,  in  absence  of  court  and  coansel,  and 
if  defectiTe  they  mitthf'bc  recalled  and  re- 
■qnired  to  make  complete  finding  to  Raid  inter- 
rogatories."   Aiken  V.  Bnttn,  21-137, '63. 

19041.  It  is  only  where  the  jury  return  a 
-general  verdict  that  an  answer  to  special  inter- 
jogatories  can  be  required.  Manning  v.  OoMharit, 
57-399,  '66. 

19642.  Wliere  interrogatories  propounded  to 
Mid  answered  by  a  jnry  do  not  cover  all  matters 
dn  issue,  answers  can  not  be  rN^rded  as  a  special 
verdict.    Kealingy.  Koss, 61-466,  '78. 

1964S.  There  is  no  error  in  refusing  to  pro- 
pound to  jury  an  interrogatory  which  is  not 
asked  on  condition  that  jury  find  a  general  ver- 
dict, or  one  that  relates  to  a  matter  immaterial 
in  the  case.   Sekenk  v.  Buixh,  32-338,  '69. 

19644.  Court,  of  its  own  motion,  required  the 
jury,  uncoiMlitioDaUy,  to  answer  certain  inters 
rogatories,  which  ttie^  answered  without  re- 
turning a  general  verdict.  Hdi;  answer  could 
etand  as  a  special  verdict  AtM  L.  E.  A  L. 
R.  Co.,  81-283,  '69. 

19645*  If  party  desire  a  more  definite  answer 
to  interrogatory,  he  should  object  to  verdict  be- 
ing received,  or  jury  dischBrged.  MeE^mh  v. 
Quard,  82-108,  '69. 

19646*  Interrogatories  and  answers  must 
bi^ng  out  facts  with  certainty,  or  no  ques- 
tion will  be  presented  to  8.  G.  on  appeal.  L  & 
V.R.CO.Y.  McOaffn^,  62-552,  '78. 

19647.  Intern^tories  to  Jury,  and  answers 
thereto,  and  general  verdict,  form  part  of  rec- 
ord without  bill  of  ex.  Saiandar  v.  Loekwood, 
46-285.  79. 

19648*  Interrogatories  most  he  objected  to 
whoi  submitted,  and  roling  excepted  to^  for  lat- 
ter to  be  sTailable  as  error*  O.AM.B.  Co. 
T.  Diehemm,  69-317,  '77. 

19649.  IThere  Jnry  misapprehended  Intei^ 
rog^toiT,  and  answered  contrary  of  what  they 
intended,  hdd;  no  error  to  send  them  out  anin 
to  consider  further.  C.  C.  AI.C.R.  Co.  v.  Ponth 
eU,  40-37,  '72. 

19660.  Immaterial.  The  iBterrocatory 
to  jury  wu  as  follows:  Were  any  seductive 
acts  or  promises  used  by  defendant  in  order  to 
induce  plaintiff's  daughter  to  consent  to  a  crim- 
inal connection  with  him,  and  if  any,  what 
were  thev?  To  which  jury  returned  this  an- 
swer: "By  getting  family  out  of  way,  and  fit- 
ting his  bands  upon  her  person,  and  by  so  doing 
overcome  her."  It  is  objected  that  evidence 
does  not  snpport  the  finding.  Held;  judgment 
could  not  be  reversed  because  complaint  does  not 
chai^  seduction,  and  interrogatory  and  answer 
were  irrelevant  and  immaterial.  Danohve  v. 
iV'-,  28-521, '64. 

19661.  Uneertalntjr  of  answer.  No  error 
is  committed  in  refusing  to  require  a  jury  to  an- 
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swer  any  interrogatory  with  more  certainty, 
which  would  not  control  the  general  verdict. 
I.  &  SI.  L-KCo.  V.  Sloui,  &8-143,  '76.  lnt«r- 
rwatorles  and  rerdlet,  see  Gtapm  v.  Oapa. 
29-614,-68. 

19652.  Strfkinf  ont.  If  the  answers  to  the 
interrogatories  are  defective  for  failing  to  an- 
swer fully,  it  is  error  to  strike  them  m>m  tlie 
record  after  the  jury  is  discharged.  Ifoaka  v. 
Morefj,  80-103,  '68. 

19658.  If  interrogatories  contain  two  distinct 
and  antagonistic  propositions,  presented  in  the 
alternative,  both  of  which  could  not  be  true, 
one  of  which  is  in  accordance  with  the  claim  of 
the  plaintiff,  the  other  in  opjx^ition  to  it,  and 
both  presented  in  the  affirmative  form,  and  one 
proposition  is  answered  in  the  affirmative,  such 
answer  will  be  full  to  the  whole  interrogatoir. 
The  interrogatory  is  not  double.  Noaka  v.  Mo- 
rey,  80-103,  '68. 

19664.  if  the  interrogatory  contain  two  ques- 
tions, it  is  double  and  each  must  be  anaweicd. 
Rotter  V.  Bamet,  16-502,  '61. 

19666.  It  is  the  du^  of  the  court  to  see  that 
these  questions,  before  going  to  the  jury,  are  w 
framea  as  severally  to  present  a  single  material 
fact  involved  in  the  issues.  Bomer  t.  JBanut, 
supra. 

19666.  The  following  was  impertinent  and 
should  not  have  been  submitted:  "Are  there 
any  facts  allegfed  in  the  complaint  which  are 
not  true  ?  If  so,  sUte  what  they  are."  Morae  v. 
Mme,  26-156,  ^65. 

19667*  Intenogatories,  not  asking  facts,  but 
whether  certain  facts  showed  oeglwenoe,  shiould 
not  be  submitted,  viz. :  "  Was  notuiedaendant 
guilty  of  ncffligence  in  not  ptacingaome  visible 
signal  to  indicate,"  etc.  T,JtW.B.Ca.  T.  Gad- 
dca-d,  25-186,  '65. 

19668.  WlthdrawaL  Interrc^tories,  em- 
bracing facts  germain  to  the  issues,  rightfully 
submitted  to  the  jury  without  objection,  ^ter 
jury  had  gone  to  consult,  can  not  be  withdrawn 
on  motion  of  the  party  submitting  them.  Otter 
Creek  Bhek  Coai  G).  v.  Raney,  84-^,  '70. 

19660.  Tenlre  de  novo.  A  jury  found  a 
general  verdict  and  returned  answers  to  the  in- 
terrogntoriee,  hut  the  answers  were  not  signed. 
The  jury  were  dischareed  without  objection. 
Hdd;  too  late  afterward  for  defendant  to  move 
for  a  venire  de  novo,  on  account  of  such  failure  to 
sign.  JETeU;  the  answers,  not  being  sipped,  wm 
no  part  of  verdict,  hence  a  motion  forjudgment, 
notwithstanding  the  general  verdict,  should 
be  overruled.    Voter  v.  Laoie,  86-288,  '71. 

19660.  Interrogatories  to  the  jnry  are  not 
admissible  when  a  case  is  submitted  on  a  de- 
murrer to  theevidence.  OUm AuTpotiiv*  Xotewr, 
88-348,  '71. 

19661.  Olltiectioiis  to  interR^tories  to  a  jury 
should  be  made  at  time  of  submission  In  orier 
that  they  may  be  corrected.  It  is  too  late  afta 
they  have  beoi  answered.  Brookerv.  Weber,  41- 
426,  '72. 

19662.  Erroneous  mllng  upon  exceptions 
to  interrogatories  is  a  ground  n»r  ■  new  trIaL 

Woodfield  V.  Barbee,  18-320,  '62. 

19668.  Waiver  of  verdict.  Where  both  pai^ 
ties  consent  to  submit  interrogatoriea  to  a  joiy 
after  a  demand  for  a  special  verdict,  and  assnme 
that  such  is  the  correct  practice,  they  waive  the 
finding  of  a  special  verdict  in  tlie  usual  form. 
ifopJtiM  V.  Sbu^,  48-663, '73.  CL  ifoUtY.  Emi, 
19-72,  '62. 
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IMM*  Also,  vaive  8  genwal  verdict  Orauen 
^.  Swot^mdjH-^,  '64. 

19665*  The  court,  on  its  own  motion,  Bent  to 
~4;lke  jury  iDterro^tives,coveringthe  entire  issues 
in  the  case,  which  were  answered.    Held;  the 
:a.nswer8  were  sufficient  aa  a  special  verdict.  T. 
W.  AW.It.Co.  V.  Hammond,  88-379,  '70. 

19666.  Also,  when  propounded  by  the  par* 
ties.    MeCoUem\.  fKAite,  S8-43, '64. 

19667.  bsnes  of  net.  Intem^tories  to 
Hhe  jury,  which  do  not  r«|uire  the  finding  of 

any  fact  involved  in  the  issues,  hot  only  what 
natters  they  coDsideied  in  determining  the 
amount  of  thedamages  may  be  properly  refused. 
The  jniy  ought  not  to  be  required  to  state  the 
-evidence  on  which  they  act.  StiUen  v.  Jma,  44- 
136  '73 

l'9668.  Spedal  itnding.  Where  answers  to 
the  interrogatories  are  inconsistent  with  the  gen< 
-era!  verdic^  a  motion  for  judgment  "npon  the 
interrogatories"  should  be  sustained ;  it  in  effect 
was  based  on  the  answers  to  the  interrogatories. 
Shankt  v.  Albert,  47-461,  '74. 

19669.  Answer.  The  answer,  "He  may  have 
received  medical  treatment  for  that  disease,  but 
~we  believe  if  he  did  he  received  treatment  for  a 
disease  he  did  not  have,"  is  sufficient  to  a  ques- 
tion as  to  his  having  a  certain  disease  ana  re- 
ceiving treatment  for  it  Mvtml  B.  L.  Ins.  Oo. 
T,  OmnoB,  48-264,  '74. 

19670.  Answer.  It  is  the  duty  of  the  court 
upon  motion,  to  require  the  jury  to  give  a  plain 
and  direct  answer  to  each  interrogatory,  if  there 
be  evidence  on  the  matter,  unless  they  can  not 
agree.    Peters  v.  Lant,  66-391,  '76.    Cf.  Bowman 

FhUlips,  47-341,  '74;  RoweU  v.  Kkin,  44-290, 
'73;  Maxwell  v.  Bmpie,  86-120,  '71;  NobU  v. 
Bnos,  19-72,  '62;  Sage  v.  ^roim,  84-464,  '70; 
Noakea  v.  Morm,  80^103,  *68;  Saeter  v.  Bamea, 
16-502,  '61 ;  Am^  v.  Bow,  16-209,  '61. 

19671.  Answers,  *'we  think  not,"  etc.,  are 
insufficient.    HoaHns  v.  ^axiiey,  48-553,  *73. 

19672.  A  iinaing,  "in  our  judgment,"  is  suf- 
ficient.   iWs  V.  Lane,  55-391,  '76. 

19678.  "We  don't  know"  is  insufficient  Sagt 
V.  Brown,  84-464,  '70. 

19674.  Objections  to,  to  be  available,  must 
be  made  to  the  discharge  of  a  jury  until  they 
answer  more  fully.  Brtt^ey  v.  Bradley,  46-67, 
*73 :  Beeves  v.  Plough,  41-204,  '72 ;  Noble  v.  Enos, 
19-72,  '62. 

19676.  Following  is  sufficient:  "The  weight 
■of  evidence  justifies  the  jury  in  answering  'No.' " 
Mutual  B.  L.  Int.  Co.  v.  Cannon,  48-264,  '74. 

19676.  When  the  evidence  is  not  in  the  rec- 
ords, the  S.  C.  will  presume  in  favor  of  answer 
to  interrogatories.  Oam^iMi  v.  PeUrman,  56-428, 

n. 

19677.  Answers  to,  by  the  jnry,  must  be 
signed  by  the  foreman,  and  the  better  practice 
Ib  that  he  should  sign  each  one.  Sage  v.  Brown, 
84-464,  '70. 

19B78.  The  eonrt  may  refuse  to  submit  in- 
terrogatories to  the  jury,  which  are  asked  to  be 
answered  by  them  absolutely,  and  not  in  the 
•event  that  ttiey  return  a  general  verdict  Killian 
V.  Eigenmannj  67--480,'77 ;  HopkiM  v.  Slat^,  48- 
553, 73 ;  Adams  v.  Holmes,  48-299,  '74 ;  Bd.  Cam's 
La  Grange  Co.  v.  Kromer,  8-446,  66;  Bird  v. 
Lanivs,   7-615, '56. 

19679.  Also,  where  asked  to  find  the  evidence 
and  not  the  facts.  Manning  Y.Gaaharie,il-399,'G6. 
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19680*  The  eonrt  may  dtreet  ajnrr  to  an- 
swer interrogatories  propounded  of  its  own  mo- 
tion. But  abuse  of  this  power  might  be  error. 
Killian  v.  Eigenmann,  67—480,  '77. 

19681.  Record.  Jury  can  be  required  to 
answer  special  interrogatories  onl^  condition- 
ally, on  their  finding  a  general  verdict,  and  then 
only  when  so  instnictedbv  court,  at  request  of  a 
party.  C.  C.  C.  &  L  B.'W.  Co.  v.  Bouen,  70- 
478,  m 

19682.  Becord  should  show  thej  were  thus 
submitted,  to  present  any  question  in  S  C.  Id. 

19688.  Party  asked  court  to  submit  certain 
interro^tories  to  jury.  Court,  in  instructing 
jury,  failed  to  allude  to  them.  Jury  returned 
general  verdict  for  opposite  part^,  and  answers 
to  interrogatories.  Held;  such  intenwatories 
form  no  part  of  record  in  S.  C.  0^  v.  61- 
438,  '78. 

19684.  Answer.  On  jur^  failing  to  answer 
all  of  certain  interrogatories,  court  directed 
them  to  be  answered  fully,  "  even  if  it  required 
re-examination  of  whole  case,  and  had  the  effect 
to  change  their  general  verdict."  HM/  correct 
HyaU  V.  aemenls,  65-12,  '78. 

19685.  Where  title  of  insurance  policy  is  in 
issue,  and  an  interrogatory  is  asked  the  jury,  aa 
to  whether  or  not  sucn  policy  had  been  assigned 
and  delivered  (without  specifying  by  whom),  to 
another,  the  juiy  have  a  right  to  assume  Uiat 
the  question  was  as  to  whether  such  assignment 
had  been  made  by  the  person  to  whom  the  pro- 
ceeds of  the  policy  belon^^,  or  her  agent  and 
they  may  answer  accordingly.  Pause  v.  Make- 
peace, 60-345,  '79. 

19686.  Complaint  to  contest  a  will,  allied 
unsoundness  of  mind.  Defendant  asked  to  sub- 
mit following  interrogatorjr  to  jury:  "At  the 
time"  testatrix  "signed  said  will,  did  she  have 
mind  and  memory  sufficient  to  understand  the 
ordinary  affairs  of  life,  and  to  act  with  discre- 
tion therein?  Did  she  know  her  children  and 
grandchildren,  and  have  a  general  knowledge 
of  the  estate  of  which  she  was  possessed?" 
Court  substituted  following :  Was  testatrix  **  of 
sound  mind  at  the  date  of "  the  will?  Heldf 
interrogatory  substituted  was  a  general  question 
of  fact,  answer  to  which  would  be  simply  a  gen- 
eral finding ;  and  that  asked  by  defendant  should 
have  been  propounded.  Todd  v.  Fenton,  66-25, 
'79. 

19687.  The  court  nay  refbse  to  propound 
interrogatories  to  the  jurv  when  they  are  not 
asked  to  answer  them  in  the  event  they  found  a 
general  verdict   Ijong  v.  Doxey,  50-385,  '76. 

19688.  Interrogatories  can  only  be  prop- 
erly asked  on  condition  that  the  jury  be  cu- 
rected  to  answer  them  in  the  event  they  find  a 
general  verdict.    Hodgson  v.  Jeffries,  52-334,  '76. 

19689.  When  presented.  The  court  may  re- 
fuse to  submit  interrogatories  to  the  jury,  when 
offered  after  commencement  of  argument  of  case. 
Giasam  v.  Hobhs,  62-239,  '75  ;  Ollam  v.  Shaw,  27- 
388,  '66;  MaUidy  v.  McEnary,  80-273,  '68. 

19690.  Also  while  charging  the  jury.  MiUer 
V.  Voss,  40-307,  '72. 

19691.  But  if  the  court  does  submit  such  in- 
terrogatories it  will  not  be  error.  Truitl  v.  Ihnitt, 
87-514,  '71. 

19692.  Interro^torfes,  a  part  of  which 
were  answered,  are  not  a  part  of  the  record, 
where  the  jury  was  discharged  without  agree* 
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Inr  npon,  or  retaraliv  a  Terdiet*  Xe^  t. 

Leffet,  85-76,  71. 

l9693>  Not  error  to  refuse  to  require  the  jury 
to  respond  to  certain  interrogatories  "  in  the 
event  that  they  should  find  for  the  plaintiff." 
Wood  T.  Orfmrn,  29-177,  '67. 

19094.  If  a  party  desire  interrogatories  sub- 
mitted to  the  jury  he  must  prepare  and  euhmit 
them  to  the  court  with  a  request  that  thej  be 
submitted  to  the  jurr  and  answered.  BraUes  v. 
Bradley,  4&-67, 73. 

1M9S.  Strtklng  out.  It  is  a  harmless  error 
to  strike  out  interrogatories  to  the  jury,  the  an- 
swers to  which  would  decide  only  parts  of  the 
evidence,  and  would  not  control  a  general  ver- 
dict. Mviml  B.L.In8.Co.  v.  Omnon,  4»-2H 
74. 

19tt90.  Harmless  also  in  putting  improper 
internuntoriee  if  they  did  no  injuiy.  Li  CM. 
Co.  V.  RiOherfwd,  29-82,  '67. 

19697*  It  is  for  the  court  trying  the  cause  to 
decide  whether  an  interrc^tory  propounded  is 
relevant,  properly  framed  and  presented  in  due 
time;  and  where  one  has  been  submitted  to  the 
jury,  it  might  not  be  error  to  refuse  to  submit 
another  covering  the  same  point.  JKchob  t.  iState, 
•&-512,  79. 

19698*  It  was  not  error  for  a  court  to  refuse 
to  snbmit  to  a  jury  an  interrogatory,  at  the  re- 
quest of  a  party,  when  the  request  is  absolute 
and  unconditioned  and  not  in  the  event  that 
they  find  a  general  verdicL  O^fe  t.  i>if^  61-438, 
78. 

19699.  Tfaat  the^  are  leading,  is  no  objec- 
tion to  interrogatories  submitted  to  the  jury  for 
the  purpose  of  a  special  verdict  Rice  t.  ifiee, 
6-100. '64. 

19700.  ATallaMe  emr*  Where  the  parties 
have  submitted  special  interrogatories  to  the 
Jury,  one  of  which  required  a  special  finding 
npon  all  the  issues,  it  is  not  error  to  refuse  an 
instruction  to  that  eflbct.  Lixitgtdak  y,  Bonton, 
12-467,  '69. 

19701*  Error.  It  ia  the  right  of  a  party  to 
have  the  jury  find  upon  facts  which  fall  within 
tbe  scope  of  the  issue  in  the  case  by  answers  to 
special  interrocatories.  The  court  may  control 
the  form  of  tne  interrogatories,  and  judge  of 
their  propriety,  but  when  properly  asked  lor,  it 
is  emw  to  reiect  them.  CkmuMl  y.  t^rmkem, 
«6-691,79. 


INTOXICATION. 

19708.  A  reeornisance  can  not  be  Im- 
peaehed  eollaterauT  for  the  want  of  capacity 
ftccasionied  by  drunlcenness  of  the  mrson  by 
whom  it  was  acknowledged.  Doe  v.  Sorter,  2- 
252,  '50 :  Doe  v.  Harter,  1-427,  '49. 

19708.  Intoxication  in  public  place.  An 
indictment  for  intoxication  at  a  social  party 
will  not  lie,  as  it  is  not  a  public  place.  iSlaU  t. 
Sowerti,  52-311,  76. 

19704.  An  indictment  for  being  found  in  a 
state  of  intoxication  "  in  a  public  street,  high- 
way and  sidewalk,"  is  sufficient  as  to  description 
of  "public  place."  SkOe  v.  Waggoner,  62-481, 
'76. 

19705.  In  relation  both  to  contracts  and 
crimes,  the  general  rule  is  now  settled  that  a  de- 
greo  ')f  mental  incompetency  which  disqualifies 
liepa^y  from  doing  an  act  intentionally  and 
knowingly,  though  produced  by  habits  of  in- 


temperance, will  exempt  him  from  respntdbil- 
ity.    Gaiea  v.  Jtfertdith,  7-440,  '56. 

19706.  A  trial  maf  be  delayed  in  order  to- 
^ve  time  for  the  recovery  of  a  witness  who  is 
too  much  intoxicated  to  testify.  McQueen  v. 
-Stewart,  7-535  '56. 

19707.  Evidence.  The  mere  opinion  of  a 
witness,  that  grantor  was  too  intoxicated,  when 
he  executed  a  deed,  to  transact  business  safely^ 
is  not  Bufficirat  to  avoid  it.  It  might  have  been 
important  to  make  out  a  case  (rf  nand.  Saii- 
aoa  V.  Xenum,  3  BIf.  51,  '32. 

19708.  Contract  of  a  person  intoxicated  at- 
time  of  nuking  it}  is  simply  voidable;  to  main- 
tain defense  in  suit  upon  it,  there  must  have 
been  a  rescission  by  restoring  wliatever  consider^ 
ation  that  was  received.  JoeatT.  WtUiaiM,  42- 
565,  '73. 

19709*  Bat  where.  In  snit  to  fiiredaM  a 

mort^nflre*  defense  was  that  a  defendant  was  so^ 

intoxicated  at  time  of  siting  morteage,  as  to 
be  incapable  of  executing  it,  and  rep^  was  that 
defendant  had  retained  goods  for  wnicli  vaxair 
gage  was  given.  Held;  reply  bad.  Brimtkeff  v. 
Boage,  87-207,  71. 

19710.  Where  Intoxication  IsTOlontary, 
and  goes  only  to  extent  that  party  does  not- 
"  clearly  understand  the  business,"  it  will  not 
render  contract  void  or  voidable,  in  absence  of 
any  advantage  having  been  gained  by  dealing* 
with  him.    Henry  v.  Ritenour,  81-136,  '69. 

19711.  Whether  party  was  so  intoxicated  as 
to  render  him  incompetent  to  contract,  is  a  ques- 
tion for  the  jury.  OujimingB  v.  Henry,  1(^109,'58. 

19712.  Though  assignment  of  an  agreement, 
by  A  to  B  be  obiectiooable,  on  account  of  A's- 
intoxicati<m  at  the  Um^^  objection  will  not  af' 
feet  B's  subsequent  assignment  to  C,  witbont 
notice.    Om^MlY.  Bnekenridge,  8  Blf.  471,  *47. 

19718.  Tolnntarr  drunkenness  Is  mo  ex- 
cnse  for  a  criminal  a^t  (other  than  certain 
grades  of  homicide),  committed  while  the  intox- 
ication lasts.    Cflemn  v.  Slate,  14-420,  '60. 

19714.  In  such  case,  though  there  be  no  act- 
ual intent,  the  law  may  hold  the  party,<  by  oon- 
Btructio^  gnilty  of  such  intent  Id, 

19715.  In  a  prosecution  forlarMoy.  proof 
of  voluntai^  intoxication  of  accused,  just  before 
and  at  the  time  of,  commission  of  alleged  offense, 
is  not  admissible  in  his  behalf.  Dcumn  t.  Stater 
16-428,  '61. 

19716.  In  both  civil  and  criminal  cases,, 
where  malice  is  an  ingredient  of  the  charge,  it 
seems  that  simple  intoxication  may  be  given  in 
evidence  to  rd>ut  it  But  it  seems  Uiia  princi- 
ple does  not  extend  to  the  ingredient  of  intea- 
tion.  Id, 

19717.  Intent.  Crime.  It  is  not  error  to  in- 
struct as  follows :  "  Drunkenness  or  intoxication 
does  not  excuse  or  miti^te  crime.  The  mind 
mayi>e  stimulated  by  liquor  and  person  mad* 
bolder  and  more  reckless  of  consequences,  by  itt> 
toxication,  yet  this  would  not  excuse  him.  *  *  * 
If  mind  of  defendant,  at  time  of  killing  (if  proof 
shows  a  killing  to  have  occurred),  was  so  diseased 
and  disordered  by  use  of  liquor  or  otherwise,  that 
there  was  an  absence  or  want  of  intent  to  com- 
mit a  crime  in  the  act  of  killing,  then  law  woold 
excuse.  Intent  is  the  net  of  crime."  GiOaalef 
V.  Slate,  58-182,  77  ;  Brtidley  v.  SuxU,  81-492, 
'69. 

19718.  But  evidence  must  show  that  defmd- 
aot  was  utterly  incapable  of  acting  from  motive. 
Ouci  V.  StaUy  40-263,  72. 
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19319*  Defendant  on  trial  for  larceny,  al- 
thourii  intoxicated  at  time. he  took  the  goods, 
should  be  acquitted  If  his  mind  is  so  far  im- 
paired by  lon^  coDkinned  habitual  dninkennees 
as  to  render  him  incapable  of  intentionally  com- 
mitting the  larceny.  Att&yr.iSfa(e»S6-422,'66. 


IRRBGVLARITY. 

See  New  JViaL 

19780*  A  court  should  not  inquire  ni  the 
joipr  what  the  difference  between  them  was  in 
amving  at  a  verdict,  and  the  jury  should  not 
answer  such  questions.  The  remark  to  the  jury 
by  the  court  that  "  it  would  be  better  for  both 
parties  that  you  should  overcome  that  difference 
rather  than  have  another  trial  "  is  an  irr^lar- 
ity,  and  therefore  a  new  trial  should  be  awarded. 
IMl  V.  Hvtehinmm,  54-330.  76. 

19721.  CoasultattOB  with  wlUeflS.  A  party 
may  inform  his  witness  of  the  testimony  ad- 
duoed  by  the  opposite  party,  if  the  court  has  not 
ordered  witness  not  to  converse  with  the  parties ; 
and  if  the  record  does  not  show  such  an  order, 
-the  S.  G.  can  not  presume  that  it  was  made. 
Home  V.  WtUiemt,  12-324.  >59. 

19722*  An  irregularity  in  the  proceedings  of 
the  court,  junr,  or  prevailing  party,  is  ground 
for  a  new  trial   B.  S.  '81,  669. 

197^.  Character  of  the  prisoner  can  not 
be  commented  on  by  him  when  no  evidoieewas 
offered  by  either  side  as  to  the  character  of  such 
defendant    Qvek  v.  SlaU,  '72. 

19724>  Commeut  may  be  majle  on  the  pre- 
sumption that  every  man  has  a  good  character. 
Id, 

19725.  Reading  to  J1117.  Itis  error  for  the 
court  to  permit  counsel,  over  the  objection  of 
the  opposing  connsel,  in  civil  action  to  read  in 
argument  to  the  jury  from  Davis'  Digest,  or  the 
reports  themselves,  the  amounts  of  verdicts  in 
other  suits.   Porter  v.  Ckom,  «0-338,  78. 

19726.  An  irrM^larity,  must  be  such  as  to 
prevent  a  fair  trial,  to  be  a  cause  for  a  new  trial. 
Boida  T.  SlaU,  56-433,  77. 

19727.  When  defendant  signs  hig  luune^  at 
the  request  of  prosecuting  attorney,  over  objec- 
tion of  defendant's  attorney,  under  instruction 
of  the  court  that  defendant  oonld  do  as  he 
pleases,  no  inwulari^  is  committed.  BatUa 
T.  Slate,  '77. 

JAILS  A2CD  JAIM>RS. 

19728.  City  is  liable  for  the  expense  of  board- 
ing its  prisoners  in  county  jail.  Sd.  Qm't  Tij^ 
Co.  V.  Otimnn,  7-688,  '56.  From  midnight  of 
one  day  till  midnight  of  another  is  not  tWO 
dajg.    Oiiy  IiwPpotii  v.  Btrker,  Sl-230,  '69. 

19729.  Prior  to  the  spring  of  '53,  the  city  of 
Lafayette  was  governed  by  the  act  incorporating 
towns,  under  which  the  town  of  Lafayette  had  the 
right  to  use  the  county  jail,  but  in  the  spring  of 
that  year,  the  town  adopted  the  provisions  of 
the  act  lor  the  incorporation  of  cities,  which 
contains  no  express  provision  authorizing  cities 
to  use  the  mnnty  jaus.  Hddt  city  had  the  right 
to  use  the  county  jail  as  the  town  bad  before.  Bd. 
Oom'g  Tiopeeanoe  Ch.v.(Xty  Lafauetie,  7-614,  '56. 

19780.  It  is  the  du^  of  each  county  in  the 
state  to  provide  a  common  jaiL  £ii6er  v.  JBofrta- 
aon,  28-137,  '64. 


19781.  Under  sec.  11, 1  G.& H.411  (v.  R.  S. 
'81, 6126),  any  one  charged  with  criminal  ofTense, 
may,  before  conviction,  on  order  of  the  judge,  be 
remored  to  Jail  of  a  wmtj  other  tlun  tut  in 
which  he  sumdB  ehargreo,  when  there  is  no 
sufficient  prison  in  county.  Huber  v.  J2o6uts(m, 
28-137,  '64. 

19732*  But  where  imprisonment  in  county 

I 'ail  is  punishment  for  crime  of  which  a  person 
las  been  convicted,  such  punishment  can  not  be 
increased  hj  removinjjr,  thus  removing  him  from 
home  and  mends.  Jd. 

19788.  It  b  the  dntyofthe  Jailor  to  receive 
a  prisoner  from  the  hands  of  the  marshal,  wiUi 
the  declaration  that  he  has  been  arrested  for  an 
offense  committed  on  view.  That  declaration 
stands  in  the  place  of  a  mittimus  in  other  cases. 
He  must  receive  him  without  regard  to  the 
question  of  his  guilt  or  innocence.  He  can  not 
accept  bail.   Boat  v.  Tate,  48-60,  73. 

JUDGB. 

See  Venw,  Change  t^f. 

I.  QeneraOy. 

IL  Salary  ;  Offiee. 

III.  Bower  in  Vaeatim. 

IV.  fecial  tmd  Pro  tim.  Judge. 
V.  Meeord,- BiUef  Eteeptiau. 

I.  Clenerally. 

19784.  Changeof  judges  after  verdi^  before 
final  decree,  does  not  change  court  .Bedridfcv. 
Shriek,  28-291,  '67. 

19785.  Judges  of  the  circuit  court  are  not 
state,  county,  or  township  officers,  ^totev.  Taeker, 
46-365,74. 

19786.  Somethingis  said  about  the  personal 
knowledge  of  the  eoart.  But  the  position  is 
wholly  unsound.  Even  though  the  judge,  in 
this  instance,  knew  every  word  in  the  affidavit 
for  a  change  of  venue  to  be  false,  that  is  noth- 
ing to  the  purpose.  He  is  not  to  establish  a  vi- 
cious principle,  even  to  accomplish  a  desirable 
end.  His  personal  knowledge  is  like  that  of  a 
juror  who  haa  not  been  sworn  to  testify,  to  his 
fellow-jurors.  The  judge  is  not  at  liberty  to 
predict  any  judicial  action  upon  it.  WiUer  v. 
5w«>r,  7-110,  '65. 

19787.  Bias.  Dnty.  Whenever  a  judge  of  a 
court  is  notified  in  any  manner,  that  a  cause  in 
which  he  had  been  engaged  as  counsel  for  any 
of  the  parties,  is  pending  before  him,  he  should 
promptly  refuse  to  sit  as  judge  in  such  cause, 
even  with  consent  of  all  parties.  Jowe  T.  Whit- 
ney, 67-660, '77. 

19788.  "The  bias  oT  Jadn  is  nogronnd  for 
an  arrest  of  judgment  MOler  T.  IPtU  Cat  G. 
B.  Oo.,  62-51,  '75. 

19789.  Correetlonof  findings.  The  Judge, 
at  any  time  during  the  term,  may  correct  a 
special  finding  made  b;^  him,  by  adding  thereto 
his  findings  on  issues  in  the  case  accidentally 
omitted.    (Miek  v.  Qmndly,  42-134, '73. 

19740.  Duty  as  to  Witnesses.  The  question 
whether  a  witness  was  worthy  of  credit  or  not, 
was  for  the  jury,  and  it  was  error  for  the  judge 
to  stop  the  examination  of  a  witness,  and  in  the 
presence  and  hearing  of  the  court,  say,  "  I  have 
serious  doubts  whether  that  witness  ought  not 
to  be  recognized  to  answer  for  perjury."  Kintner 
7.  Statct  ib-m^'lZ. 
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19741.  H«iie7  dae  nnknoira  heln.  It  b 

the  duty  of  the  judge  of  the  circuit  court  to  di- 
rect and  see  that  the  surplus  of  a  settled  estate 
vf  a  decedent,  due  to  unknown  heirs,  is  paid 
•over  to  the  treasurer  of  the  coanty,  by  remov- 
ing the  administrator  from  his  trust,  and  ap- 
pointing his  successor.  Fuhrer  v.  iSuUe,  55-150, 
76. 

19742.  Trial  before  a  judge  is,  on  appeal, 
goremed  or  reviewed  by  same  rule  which  ap- 
plies to  a  trial  before  a  jui^  as  to  suflSciency  of 
evidence  in  support  of  finding.  Cbnuv  v.  S9!reeL 
41-396.  '72. 

19748.  Miscondnct.  A  judge  finding  it  nec- 
essary to  absent  himself  for  a  short  time,  ap- 
pointed an  attorney  at  the  bar  to  hold  court 
till  his  return.  He  returned  while  the  jury 
were  out  deliberating.  When  tbe^  returned  he 
received  the  verdict.  No  objection  was  made 
at  the  time.  It  can  not  be  insisted  as  an  irreg- 
ularity sufficient  to  grant  a  new  trial.  ZVIFm- 
UmU.T.Co.  V.  LewtUing,  68-367,  '77. 

19744.  The  circuit  judge  must  be  present  at 
trial  of  capital  cases ;  out  ne  may  be  overruled 
by  judgment  of  associate  judges.  FiiUer  v.  Slate, 
1  Bit  63,  '20. 

U.  SfUir;  Offlee. 

1974&.  Sec.  3,  of  salary  act  of  Mar.  10,  '73, 1 
K.  B.  '76,  777  (R.  S.  '81,  1376),  fixing  the  sala- 
ries of  Judges  of  criminal  courts  at  $2,000,  and 
providing  "that  in  all  counties  having  a  city 
with  a  population  of  40,000,  the  salary  of  said 
criminal  circuit  court  jadges  shall  be  $2,500" 
per  annum,  is  constitutional  and  valid  in  all  itg 
provisions.  Consequently,  in  a  county  not  con- 
taiuing  a  city  with  a  population  of  4,000,  man- 
damus will  not  lie  against  the  auditor  to  com- 
pel him  to  draw  a  warrant  on  the  treasurer  in 
favor  of  the  criminal  judge  of  such  county,  for 
salary  in  excess  of  $2,000.  Slaie  t.  JEEstiti^  62- 
159,  '78. 

19746.  I'he  salary  provided  for  in  the  act 
of  '59,  defining  the  jurisdiction  and  duties  of, 
and  providing  compensation  for,  judges  of  the 
C  P.  C,  is  not  to  be  paid  until  the  judges  are 
elected,  commissioned,  and  qnalified.  as  pro- 
vided for  in  the  same  act.  Oobvm  r.  iMldf  li- 
347,  '60. 

19747.  Such  salarv  of  judge  is  payable  out  of 
the  county,  and  not  the  state,  treasury.  Id. 

19748.  Term  of  office.  Supreme  Court. 
There  are  two  terms  known  in  the  constitu- 
tion and  statutes  of  this  state,  for  which  the 
office  of  judge  of  S.  C.  may  be  held :  1.  A  term 
by  election,  for  six  years.  2.  A  term  by  ap- 
pointment, for  the  time  intervening  between  the 
appointment  and  the  qualification  of  the  person 
elected  at  the  general  election  next  succeeding 
the  appointment.  Such  judges  must  be  elected  : 
1.  Where  there  is  an  existing  vacancy.  2. 
Where  an  appointee  is  occupying  the  office.  3. 
Where  the  term  for  which  an  incumbent  was 
elected  will  expire  before  another  election. 
Biddle  v.  WiOard,  10-62,  '57. 

19749.  Tacsncy  of  office.  The  duty  of  the 
governor,  upon  receiving  a  resignation  creating 
a  vacancy  in  a  judicial  office,  is  to  appoint  a 
successor.  This  is  the  only  notice  he  is  required 
to  give  of  the  existence  of  the  vacancy.  And 
should  the  governor  communicate  a  knowledge 
of  such  resignation  to  the  public,  the  communi- 
cation would  not  be  such  legal  notice  of  the  fact 


as  to  make  It  the  doty  of  the  clerks  of  the  sev- 
eral counties  to  give  noUce  of  an  etection.  Bii- 
die  v.  WiJJard,  10-62,  '57. 

197fiO.  A  vaeaikej  in  the  office  of  circuit 
judge  can  be  supplied  only  ^  appointmwt 
the  governor.   Cose  v.  £tate,  &-],  'n. 

m.  Poww  In  Tufttton. 

19761*  Judge  has  no  power  to  apwrist  re- 
ceiver during  vacation,  .yemnon  v.  Hamaumdt 
46-119,  '74. 

19752.  Where  defendant,  having  been  found 
guilty  of  crime  all^;ed,  was  imprisoned  in 
county  jail,  which  imprisonment  had  been  fixed 
as  punishment,  and  sued  out  a  writ  of  kabeoi 
eorpua,  no  judgment  having  been  entered  daring 
term,  held;  judge  had  no  power  to  cause  Jndg* 
ment  to  be  mtered  in  vaotton,  aa  of  a  day  m 
preceding  term.   BiMwater  T.  IkbeeerdM,  44r^43, 

19758.  In  civil  cases  a  judge,  when  a  change 
of  venue  is  taken  from  him,  can  in  vacation  set 
a  cause  down  for  trial.  Aurora  F.  Ins.  Oo.  v. 
Joknaott,  46-315,  '74.  But  not  in  criminal  cases. 
Ex  parte  Skeen,  41-418,  '72. 

19754.  The  court  in  term  only,  and  not  the 
judm  at  chambers,  can  extotd  the  time  in  which 
to  file  the  bill  of  exceptions.  WkUuortk  r.  Saw, 
57-107'77 ;  Fannsn  V.  .Bhidby,  29-388,  *68rJfe. 
Elhtriek  v.  Q^fhthy  29-37,  '67 ;  SoUmm  v.  mrr, 
14-589,  '60. 

IT.  Special  and  Pro  tern.  Jndye. 

19756.  Act  of  March  7,'77  (B.  S.  '81, 1364-81), 
authorising  judge,  on  change  of  venue  from  him, 
to  appoint  an  attorney  judge  pro  tern.,  is  consti- 
tutional. BOe  V.  Tail,  72-450,  '80 ;  Stale  r.  Dm. 
/our,  68-567,  '78. 

Iv756.  Attorney  may  be  appointed  judgepr* 
lem,  in  C.  P.  C.  Feiuter  v.  Woodfield,  28-493,  '64; 
Brown  v.  Burmm,  24-194,  '65.   Cf.  60-569,  576. 

19757.  A  judge  of  C.  P.  C.  may  sit  for  cir- 
cuit judge,  in  a  particular  case  in  which  latter 
is  incompetent,  without  ezmcisinK  functions  U 
two  offices.   Daktav.Bakf  11-557, '58. 

19768.  Under  act  of  March  1,  '55  (Acts  '55, 
p.  61),  judge  of  another  circuit,  called  in  to  tiy 
caose,  has  full  power  to  adjourn  hearing  from 
time  to  time,  even  to  a  day  beyond  regulartenn. 

ad; an.  a. v. nowe,  17-568, '61. 

19759.  When  the  regular  judge  was  incom- 
petent to  act,  and  had  set  down  the  cause  to  be 
tried  at  a  special  tenn,  to  be  tried  by  anothv 
judge,  the  record  need  not  show  a  spe^al  ap> 
pointment  of  the  latter  jndge.  He  derives  his 
authority  from  the  statute.  Bei^ttmm  r.  £.  L, 
etc  R.  Co.,  28-416,  '67. 

19760.  Failnre  to  appear.  Change  of  venue 
was  taken  from  the  judge  of  the  C.  P.  court  and 
the  jud^  of  the  C.  C.  court  was  called.  The 
latter  tried  the  cause,  and  a  motion  was  made 
for  a  new  trial.  The  cause  was  continued  to  a 
subsequent  day  of  the  terra,  when  the  said  jndge 
did  nut  appear.  On  a  sulMequent  day  the  Ut- 
ter judge,  in  Aw  court,  while  in  session,  overruled 
the  motion.  Held;  the  action  was  error.  ifeW; 
the  cause  was  still  in  C.  P.  court,  and  the  r^- 
lar  judge,  the  special  judge  not  appearing 
should  appoint  another  to  hear  the  motion. 
SUntan  v.  State,  82-124,  '69. 

19761.  Becord.  Whenacauseis  tried,  in  whole 
or  in  part,  before  any  other  than  r^lar  judge, 
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lecorcIfWheneTer  objection  is  made  in  court  belov 
to  anthority  of  such  person,  must  show  legal 
authority  in  such  person  to  act  as  auch  judge ; 
but  when  no  objection  is  made  in  court  be- 
low, auch  objections  are  waived.  Kennedy  r. 
fitate,  69-542,'76.  Ag  to  waller.  Ct.WinUrrawd 
T.  Mttadc,  87-122/71 ;  Wait*  v.  StaU,  88-237,'70 ; 
Hwm  V.  HyaU,  8ft-309,  70:  Ftaeter  v.  Wood^ 
88-493, '64.  [Bd.  Om's  FmaOain  Co.  v.  CoaU, 
17-150,  '61,  overruled.)  Dami^rg  v.  Slaie, 
181, '63.  Notwalred.  Ct.  Bamav.  State,i^ 
82, '67;  Comer  v.  Unm,  17-67,  '61, 

10762*  The  record  may  be  hum  pro  tuna. 
KombieKkey  v.  Sait,  26-225,  '66. 

19768.  Cliaiifeof  Jadg«8.  Effect.  Where  a 
change  of  Tenae  is  talceo  from  a  judge,  and  he 
sets  the  case  down  for  trial  before  another 
judge,  and  such  latter  judge  fails  to  appear  at 
the  time  designated  for  the  trial,  or,  appearing, 
fails  to  finally  try  cause,  tlie  same  is  not  diseon- 
tinned,  but  passes  to,  and  continues  by  opera- 
tion of  law,  u^n  the  general  docket  of  causes 
pending  in  said  court.  A  change  of  judge,  in 
inch  cases,  does  not  work  a  change  of  court. 
The  judge  may  appoint  another.  QUnn  t. 
SkOe,  46-368,'74:  Singleion  v.  Pidgem,  21-n8,'63. 

19764.  Qualifications.  When  a  change  of 
Tenne  is  taken  from  a  judge  of  a  court  of  C.  P., 
in  criminal  actions, the  judgeof  thecriminal  cir- 
coitconrt  of  Marion  county  may  be  called  to  pre- 
side, as  he  comes  within  "any  other  circuit  judge" 
in  sec  77  of  the  criminal  code,  as  amended. 
£e  Arte  71%,  89-&46,  '72.  (r.  B.  8.  '81, 1770.) 

19765.  Refosal  to  aet  ana  appointment  of 

another.  When  the  record  shows  that  a  judge 
declined  to  preside,  and  called  another  to  pre- 
side, at  a  trial  of  a  cause,  and  the  record  fails  to 
disclose  either  an  objection  or  exception  to  such 
action  of  the  regular  judge,  and  the  order  recites 
that  "for  good  and  lawful  reason"  such  action 
was  taken,  the  presumption  is  the  order  was 
made  properly  under  section  1,  of  the  act  con- 
cerning trials  of  canses  before  judges  interested. 
(2  R.  8.  '76,  p.  10.)  Jjeotumi  v.  Blaa;  69-610,  '77. 

19766.  One  who,  not  having  presided  at  trial, 
acts  as  judge  pro  tern,  at  hearing  of  motion  for 
new  trial,  has  no  power,  during  succeeding  va- 
cation, to  sign  bill  of  ex.  containing  evidence, 
r.  Ins.  Co.  V.  Leeds,  8g-444,  '71. 

10767.  Waiver  of  aathoritj.  A  change  of 
venue  was  taken  from  the  criminal  judge,  and 
the  judge  of  C.  C.  conrt  was  called  to  try  tlie 
case.  The  parties  waived  a  trial  by  jury  and 
consented  to  try  the  same  before,  and  by,  the 
judge  thus  called  and  on  the  bench.  Held;  a 
complete  waiver  of  all  objections  to  his  right 
to  try  the  cause.  Roae  v.  AUieon,  41-276,  '72. 
Cf.  28-82. 

19768.  Appointment.  A  change  of  venue 
was  taken  from  the  regular  judge,  and  another 
called  to  try  the  case,  who  appeared,  made  some 
orders,  and  by  consent  continued  the  cause  till 
the  regular  term.  At  the  next  term,  the  ap- 
pointed judge  did  not  appear,  and  the  r^ular 
judge  set  down  the  case  for  trial  before  another 
judge,  who  tried  the  case  without  any  objection. 
iTeld;  the  latter  judge  had  full  jurisdiction. 
MeQfrmick  v.  Hyatt,  88-546,  '70. 

18769.  Appointment.  The  regular  judge  of 
the  C  P.  C  at  any  time,  during  the  term,  may 
appoint  a  jndse  pro  tem.,  within  the  provuions 
of  the  act  of  March  7,  '57.  Bath  v.  Eoana,  40- 
256,  '72. 

19770.  Ajndgeprotent.ma7pToperIyovemile 


a  motion  for  a  change  of  venue,  on  account  of 
the  bias  of  the  regular  |udge,  who  will  not  try 
the  case,  and  also  a  motion  to  postpone  the  trial 
until  the  return  of  such  r^ular  juage.  Id. 

10771.  Extension  of  time.  An  attorney, 
acting  as  judge,  when  otherwise  qualified,  has 
the  same  power  as  the  regular  judge.  When  he 
tries  a  case,  he  may  extend  the  time  beyond  the 
term,  in  which  to  file  a  bill  of  ex.  XereA  v.  £ht- 
meU,  44-331,  '73. 

19772.  Signing  bill  of  exceptions.  When 
no  reason  is  shown  why  the  judge  could  not 
sign  a  bill  of  ex.,  a  bill  of  ex.  is  not  properly  a 
part  of  record,  when  signed  by  a  judge  pro  ten. 
who  did  not  try  the  cause.  Id. 

10778.  An  appointment,  by  regular  judge,  of 
A  B  "  to  try  ana  determine  any  and  all  cases 
that  may  come  up  for  trial,"  is  sufficient.  EvatH 
V.  Slaie,  48-422,  '74. 

■  19774.  May  be  made  by  a  letter  sent  to  the 
clerk.    Kambieakey  v.  Slate,  26-225,  '66. 

10775*  The  judge  of  a  court,  simply  becanse 
he  is  "  weary,"  can  not  orally  designate  an  at- 
torney to  hold  court  in  his  absence,  for  the  pnT» 
pose  of  receiving  a  verdict.  Brittm  v.  Ft>x,o9- 
369  '72. 

10776.  Record  shows  that  J  8,  "a  suitable 
person,  and  a  member  of  the  bar  of  Indiana,  and 
an  attorney  of  said  court,"  was  appointed  to 
hold  the  court.  Held;  the  words  used  to  de- 
scribe the  person  suSiciently  shows  a  compliance 
with  the  statute.   Brrnn  v.  Biuan,  24-194,  '66. 

19777.  Jndge  pro  tem.  should  sign  the  min- 
utes of  the  proceedings  before  bim.  Bnt  if 
signed  by  the  regular  judge,  the  proceedings  an 
not  void.    KaiiAiedcey  v.  Slaie,  26-225,  '66. 

19778.  Appointment  In  writing.  When  a 
change  of  venue  is  taken  from  a  judge,  and  a 
practicing  attorney  is  appointed  to  act  as  judge, 
and  an  objection  and  exception  is  taken  to  such 
acting  judge,  the  record  should  show  that  the 
appointment  was  made  in  writing  and  entered 
upon  the  order  book,  and  that  the  appointee 
took  the  required  oatn  ;  or  jurisdiction  will  not 
be  shown  and  the  judgment  is  void.  Kennedy 
V.  State,  58-642,  '76  ;  Bxms  v.  State,  56-459,  '77. 

19779.  All  objections  to  a  temporary  judge 
mav  be  waived  of  record  by  parties.  Bavkog  v. 
GarreU  80-338,  '72. 

10780.  Objections  if  not  made  are  waived. 
Miiduii  V.  Sn&th,  24-252,  '65. 

10781.  Termination  of  authority.  A  judge 
was  appointed  to  preside,  pro  tem.,  at  the  Mai  of 
a  cause,  and  after  the  return  of  a  verdict  and 
answers  to  interrogatories,  nothing  more  was 
done  during  the  term,  nor  an  order  made  ad- 
journing the  terra  to  a  day  in  vacation.  When 
the  said  term  expired,  the  authority  of  the  said 
judge  terminatea,  and  the  cause  went  back  on 
the  docket  for  the  next  regular  .term.  Qreenup 
V.  CVwim  50-410,  '75. 

107H2.  De  facto.  Waiver.  When  a  court 
is  licld  by  an  appointed  judge,  he  has  such  color 
of  right  to  the  omce,  as  to  make  a  court  de /aeto, 
if  not  de  jure.  Where  the  appointment  is  regular 
on  its  face,  objection,  if  not  made  at  the  trial, 
will  be  deemed  waived.  Feaiier  v.  Wooi^L  28- 
493,  '64. 

10788.  The  statute  of  '38,  which  antborkes 
the  presiding  judge  of  one  circuit  to  preside  in 
and  hold  a  court  lor  one  term,  or  for  a  single 
trial,  in  another  circuit  whose  presiding  judge 
is  absent,  is  not  unconstitutional.  Beatiehamp 
T.  State,  6  BU.  299, '42.  Cf.  0-601,  640. 
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19784.  During  a  vacancy  in  office  of  circuit 
judge,  the  clerk,  auditor,  and  sheriff  appointed 
an  attorney  to  preside.  The  appointment  was 
in  legal  form,  and  was  made  a  part  of  the  record. 
A  was  then  tried  apon  an  indictment,  and  con- 
victed, making  no  attempt  to  impeach  authority 
of  the  court.  Held;  a  court  de  fado,  if  not  de 
jure,  was  constituted,  and  A,  after  conviction, 
could  not  call  in  question  authority  of  thecourt. 
Oue  V.  StaU  5-1,^54. 

1978S>  When  the  circuit  judge  did  not  ap- 
pear on  the  first  day  of  the  term,  the  proper 
officers  appointed  a  judge  to  hold  the  court  in 
his  absence,  and  the  appointee  was  sworn  and 
assumed  to  act  under  such  appointment.  Hdd; 
this  was  right.   Jones  v.  State,  11-367,  '58. 

1978tt.  The  clerk,  auditor,  and  sheriff  have 
no  authority,  under  sec.  4,  p.  6,  R.  8.  '52,  to  ap- 
point a  person  to  preside  at  a  term  of  the  C. 
C.,  where  the  office  is  vacant.  Those  officers  are 
only  authorized  to  make  the  appointment  where 
the  circuit  judge  is  temporarily  absent.  Owe  v. 
iSlaie,  '54. 

19787.  The  record  showed,  generally,  that 
the  judge  of  C.  C.  appointed  A  to  preside  as 

iudse  nro  tern.  The  proceeding  was  under  the 
{.  S.  '52.  Held;  appointment  must  be  presum- 
ed to  have  been  made  in  pursuance  of  tne  stat- 
ute. Heid;  no  constitutional  objection  to  the 
appointment.   Starry  v.  Winning,  7-311, '55. 

T.  Beeord ;  Bill  of  Exceptions. 

19788.  Sl^fttnre  of  Jodge  to  the  record  of 
proceedings  is  necessary  to  give  validity  to  a 
judmnent.    Qalbraith  v.  Sidaxr,  28-142, '67. 

19789.  QiuBre.' can  hissuccessor  sign  the  rec* 
ord?  Id. 

19790.  An  objection  was  taken  that  the  rec- 
ord did  not  appear  to  be  signed  by  the  circuit 
judge.  The  statute  does  not  require  the  signa- 
ture of  the  judge  to  be  repeatecl  after  every  en- 
try, but  at  the  close  of  each  day's  proceedings. 
A  transcript  was  certified  by  the  clerk  to  be  of 
an  entry  of  record,  anion^  the  proceedings  of  a 

fiven  day.  ife^d;  sufficient.  Seott  v.  MiUard, 
0-158,  '58. 

19791.  Signature  of  ex-judge  to  bill  of  ez- 
ceptiooa  ia  of  no  Talidity.  Omuh  t.  AnoL  88- 
leS,  >69.   Cf.  Seed  v.  Wortand,  64-216,  '7^ 

19792.  Duty  as  to  bill  of  exceptions.  A 
court  would  be  derelict  in  its  duty  to  refuse,  on 
request,  to  embody  in  a  bill  of  exceptions  a  full 
and  fair  statement  of  facts,  objected  to  as  error, 
which  was  a  necessary  part  of  record,  and  such 
facts  being  peculiarly  within  its  knowledfje, 
do  not  need  to  be  presented  to  him  by  affidavit. 
Jonea  v.  Jokiam,  61-257,  '78. 

19798.  The  court  is  not  bound  to  sign  a  bill 
of  exceptions,  as  the  attorneys  have  af^eed  up- 
on, nor  is  it  improper  for  the  jo*^  to  correct  it 
without  their  consent.  B0atierav..!^i/e,68-53O,'77. 

19794.  Mandate*  The  6.  C.  may  compel  a 
judge  of  C.  C.  to  sign  and  seal  a  bill,  when  it  is 
shown  that  he  has  refused  to  do  oa  JisU^  t. 
Soberts,  50-1,  '76. 

19795.  When  the  return  of  the  judge  to  the 
alternative  writ  shows  that  he  is  wiUing  to  sign 
a  true  bill,  but  alleges  that  the  bill  as  presented 
is  not  true,  the  peremptory  writ  will  be  refused, 
since  the  right  to  determine  the  truth  of  the  bill 
rests  exclusively  with  the  judge  himself.  Id. 

1979tt.  The  mere  act  of  signing  and  sealing 
m  UU  of  ex.  is  a  ministerial  act  Id, 


19797.  Jadiclal  act.  The  determination  as 
to  what  facts  should  be  stated  in  a  bill  of  ex.  b 
a  judicial  act,  and  a  jud^  can  not  be  compelled 
to  Bien  a  bill  he  judges  is  untrue.  Id, 

19798.  wbon  signed.  A  bill  of  excep- 
tions is  invalid,  unless  signed  by  some  judge  who 
possesses  the  judicial  power.  T.  W,  A  W.  R. 
Co.  V.  Rogert,  48-427,  '74 ;  Fromm  v.  Laterence, 
16-384,  '61 ;  Sd.  Corn's  Warren  Co.  v.  Samtdert,  id. 
406;  Haddon  v.  Haddon,  42-378,  '73  j  Ex  FMe 
GtwirtiKy,  27-189,  '66  ;  10-551 ;  4-617 ;  46-315. 

19799.  A  bill  can  nut  be  signed  by  one  who 
has  ceased  to  be  a  judge.  T.  W.  Jt  IT.  A  Co.  r. 
Rooers,  48-427,  '74, 

19800.  No  judge  other  than  the  one  who 
tried  the  cause  can  correct  a  bill.  Habltai  r. 
Broom,  17-202,  '61. 

19801.  A  succeeding  judge  may  approve  and 
sign.  T.  W.AW.R.CO.  v.  Rogers,mmra.  Cf.42- 
64  '73 

19802.  No  bin  of  ex.  can  be  legaUj  sUrned 
bj  a  depatf.  It  must  be  signed  by  the  prend- 
ing  iud^,  or  his  legal  successor  by  appointment 
or  election.  Id. 

1980S.  It  is  the  duty  of  the  court  to  rec^ve 
the  verdict.  It  u  error  to  permit  the  clerk,  dur- 
ing the  absence  of  the  judge,  under  an  agree- 
ment by  the  attorneys  for  the  parties,  to  receive 
the  verdict,  in  the  presence  of  the  parties  tank 
attorneys.    WHJM  t.  Porier,  42-260,  73. 

19804.  Al80,to  receivetbeverdictnudarsDck 
agreement,  and  by  order  of  court  and  in  accord- 
ance therewith,  permitting  the  iuiy  to  disbud 
uninstructed.   ZVxwl  29-51,  '67. 
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JVDCMENX. 

Qenera^. 
What  CkmMtUxOa. 

SatdUim;  Entry;  Signing;  Rem- 

statement. 
Form  ;  CharaeUr  of  JudgmaU. 
Interloeutory  and  tiaiU  JudgmaOB. 
On  Pleadings. 
Controlled  liy  Pkadingt, 
Judgment  NotwitJutanding, 
Cometim;  Modi/ieatum. 
ROi^:  SeUiw  And*. 
Omelmiiie;  OoUaUratty  Attadud. 
Void  and  Emmeaiu. 
When  Injotaed. 
Revivor. 

Joint  and  Severed. 

Action  on. 
Assignment, 
Set-off, 


Penonal  and  In  Rem, 
Liens. 

AvaiiahHilj/  <4  Etror. 

Reversat. 

Merger. 

Satt^aetian;  AqmeaL 
Foreign  JudgmenU. 
Emdawe. 

Statute  <f  Lmita^ona. 
Interest  on  Judgment. 
Fteading. 
Af^vd. 


I.  G«Mrall7. 
19805.  JndgHent  wltkoat  rdief  is  an  en- 
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-tirety  coinprisiog  oota  the  debt  and  costs.  Mar- 
4mdakY.  mbettat  16-200,  '61. 

19806.  Jodifmeiit  l9  not  included  within 
-the  terma  "  a  tpeebdlj/  or  any  agreement,  con- 
tract, or  promise  in  irriting."  KimbaU  t.  WhUnev, 
15-280,  *60. 

19S07*  Where  there  are  several  good  pleas 
to  whole  cause  of  action,  plaintiff  can  not  re- 
-cover unlese  he  succeed  on  all  the  issues.  Way 
T.  Simmons,  8  Blf.  559,  '47 ;  RuboOom  t.  McQure, 
4  BU.  fi05,  *38 ;  FisclUi  t.  Cowan,  1  B1&  350,  '26. 

19808*  Decree  pro  eonfesso  against  a  non-resi- 
.dent,  not  objectionable  for  having  been  taken  on 
first  day  of  term,  it  appearing  to  satisfaction  of 
•court,  that  due  publication  had  been  made 
Agreeably  (0  order.  FUM  t.  Judton,  3  Blf.  235, 
'33. 

19809.  A  judgment-debtor  for  bastardy  may 
be  imprisoned  for  non-payment.  Turner  v.  WUr 
mm,  49-581,  '75 ;  Staie  v.  HamiUm,  88-502,  '70 ; 
Ex  Pane  Teagw,  41-278,  '72;  Lower  t.  WalHek, 

■26-68,  '65.   Cf.  87-237.  (Byen  v.  SUOe,  20^7, 

-overruled.) 

19810.  Sneh  Judgment  Is  not  a  debt  within 
^section  22,  art.  1,  of  the  constitution.  Id, 

19811.  Excessive  judgment  is  not  a  proper 
.assignment  of  error  in  S.  C.,  but  is  cause  for  new 
■trial.  FiitsUme  v.  Dtmieis,  71-670,  '80.  Cf. 
■Suam  T.  if(inftR,64-85,  '78;  WUaonv.  Vanee^  84- 
-440,  70. 

19812.  A  Indirineiit  Is  a  contract  of  record, 
rand  a  demand  within  the  meaning  of  an  instru- 
ment embracing  "all  demands  "of  one  party 
ragainst  another.   Henry  v.  Henry,  1 1-236,  58. 

19818.  Proper  construction  of  sec.  527,  code 
(R.  S.  '81,  608),  requires  that  time  fixed  by 
■-agreement  of  parties  entered  of  record,  during 
iniich  jud^ent-creditor  may  be  restrained  from 
•collecting  judgments,  shall  be  certain.  Hidim 
t.jRb^,  21-103,  '63. 

19814.  The  holder  of  a  Bote  pa^ftlile  in  coin 
•or  specie,  is  entitled  to  judgment  in  accordance 
with  terms  of  note.  (%urdmaa  t.  Martin,  54- 
380,  '76. 

19815.  The  court  is  authorized  by  statute,  in 
-certain  cases,  to  give  a  judgment,  as  in  cases  of 
nOD-finlt.    iikate  V.  Beem,  3  Blf.  222,  '33. 

19816.  When  a  bill  contains  a  prayer  for 

Seneral  as  well  as  special  relief,  court  may  mold 
ecree  to  meet  case  made  in  record.   iSpivw  t. 
Ihuee,  7-661,  '66. 

19617.  In  a  suit  upon  a  forfeited  recogni- 
.xance,  where  judgment  was  taken  nil  dieU,  it 
-can  not  be  objected  on  appeal  that  the  recogni- 
zance was  delectivo.    Patterson  v.  titale,  10-296, 


'68. 


XI.  What  Congtltntes. 

See  landing. 


19818*  An  entnr  made  by  the  clerk  in  the 
rshape  of  a  special  finding  as  to  reason  for  a 
jodgment  rendered,  is  no  such  part  of  judsment 
!as  will  be  evidence  of  issue.  Sharkey  y.  Evana, 
■  46-472,  '74. 

19819.  An  entry  on  docket  of  a  justice  that 
■defendant  was  tried  "  and,  after  hearing  evi- 
'dence,  was  fined  in  sum  of,"  etc.,  does  not  show 

a  judgment  or  authorize  a  commitment.  Jeffrka 

v.  MeNamara,  49-142,  '74. 

19820.  Judgment  before  a  justice  was  ren- 
'dered  in  favor  of  A  against  B.  With  consent  of 
former  and  on  motion  of  latter,  a  new  trial  was 
j^ranted.  Four  days  later,  B  withdrew  his  mo- 
iion  for  a  new  trial,  replevied  and  paid  the 


judgment,  and  A  appealed  to  C.  C.  court.  Hdd; 
It  was  error  to  dismiss  appeal  on  groond  that 
there  was  no  judgment  from  which  an  appeal 
could  be  taken,  as  B  was  estopped  from  denying 
validity  of  judnnent.  White  v.  Gr^ey,  82-97, 
^69. 

19821.  Generally,  judgment  in  a  cause  can 
not  legally  exceed  amount  claimed.  Price  v.  O. 
B.&I.R.  a.,  18-137,  '62. 

19822.  Judgment,  that  plaintiff  recover 
against  defendantfu  means  only  those  who  had 
appeared  and  pleaded.  ChAtU  v.  Vm^ningham, 
7-540,  '56. 

19828.  Annonncement  of  flndin;  of  court. 

Kemark  by  court  to  counsel,  that  there  was  no 
evidence  necessary  to  sustain  one  point  in  his 
case,  is  not  announcement  of  finding  of  court. 
Bums  V.  ReigeUaerger,  70-522,  '80. 

19824.  Decedents*  estate.  Legal  effect  of 
filing  a  note,  as  a  claim  against  an  estate  and 
an  allowance,  by  executor  or  administrator,  of 
such  claim,  in  writing  on  margin  of  appearance 
docket,  is  not  such  a  judgment  of  a  court  of 
complete  jurisdiction,  as  that  note  is  so  merged 
therein  that  no  action  thereafter  be  maintained 
on  said  uote.  Such  admission  of  a  claim  is  not 
final,  as  a  judgment  thereon  wonldlMk  .fIseusT. 
Robhim,  60-100,  '77. 

III.  Rendition;  Entry;  Signing;  Be>buUte- 
ment. 

19825.  Right  to  a  Jndginent  on  n  verdict 
Is  not  waived  by  consenting  to  continuances 
and  issuing  a  subpoena  for  a  witness,  under  sup- 
position that  all  costs  had  been  paid  and  a  new 
trial  ordered.    Walta  v.  Green,  80-98,  '68. 

19826.  Final.  When  nuj  be  rendered. 
Where  assessment  of  damages  were  taken  upon 
overruling  demurrer  to  one  count  in  assumpsit, 
and  there  was  an  issue  of  fact  as  to  another 
count  undisposed  of.  Held;  final  jnd^ent 
could  not  be  rendered.  Eumg  v.  Ooddmg^  Bit 
433,  '40. 

19827*  All  issues  must  be  disposed  of  before 
plaintiff  can  have  final  judgment.  Smiih  v. 
Ackerman,  id.  641,  '41. 

19828.  Entry  of  indifnient  according  to 
flndi^.  When  a  finding  is  made  in  favor  of 
plaintiff  against  defendant,  and  the  latter 
makes  no  motion  for  a  new  trial,  or  in  arrest, 
jndgment  should  be  entered  against  defendant. 
Rankin  v.  CoUins,  50-158,  '75. 

19829.  Nunc  pro  tune.  Where,  in  replevin, 
upon  issue  by  general  denial,  there  was  nnding 
generally  for  plaintiff,  and  clerk,  on  Dec.  3,  '6^ 
entered  judgment  onl^  for  recovery  of  property 
and  damages,  and  plaintiff,  on  27th  day  of  May 
term,  '70,  which  b^an  May  9th,  moved  to  cor- 
rect judgment,  to  recover  value  of  property,  if 
delivery  could  not  be  had.  Held;  motion  would 
lie.  JMc/  v.  ScoU,  86-226,  '71. 

19880.  Where  motion  to  modify  is  made 
during  term  at  which  judgment  is  rendered,  no 
notice  Is  necessary.  Riehanibm  v.  Hoidc,  4&- 
451,  '74. 

19881.  After  death  of  a  party,  pendlnr 
canse  in  S.  C,  judgment  will  be  rendered  as  <a 
term  when  submission  was  made.  Lockenowr  v. 
Sidea,  57-360,  '77. 

19882.  Death  of  bastard.  It  is  not  neces- 
sary that  child  should  be  alive  at  time  judg- 
ment is  rendered  against  defendant  on  convio* 
tion.  Etaiu  t.  SUUe,  68-687,  '77. 
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19888*  After  cooTiction,  though  child  be 
dead,  court  Mhould  give  judgment  for  a  jnat 
sum.  Id. 

19884.  Flew  In  Ihu*  aod  abatement. 

Where  there  are  issues  in  abatement,  and  also 
in  bar  in  same  action,  and  both  are  found  for 
defendant,  judgment  should  be  rendered  on  is- 
sues in  abatement  and  not  bar.  Morton  Oraed 
Road  Co.  V.  Wytmg,  51-4,  75. 

19$85*  In  a  replevin  action  a  judgment  can 
not  be  rendered  on  following  verdict :  "  We, 
the  jury,  find  that  the  plaintiff  had  a  right  to 
replevy  the  mill."  KtUer  v.  Boalman,  49-104, 74. 

198S6.  When  rendered.  Bendition  of  a 
judgment,  and  entry  of  judgment,  are  different 
and  distinct  each  from  other.  The  former  is 
act  of  court,  latter  of  clerk.  Andenony.Mikhdi, 
58-592,  77. 

19887.  Failure  of  clerk  to  enter  judgment 
antil  after  its  rendition,  does  not  lengthen  time 
in  which  to  appeal.  AndeniM  T.  IftteAd^  68-592, 
77. 

19888*  Nor  will  a  nunc  pro  tunc  entry,  made 
agreement  after  rendition,  extend  time.  The 
time  will  be  counted  as  of  date  it  was  in  fact 
rendered,  and  not  from  day  said  agreement  was 
entered  and  made.  Id. 

19889.  Report  of  master  commissioner. 
The  court  has  no  right  to  render  a  judgment  for 
a  greater  sum  than  that  stated  in  report  of  mas- 
ter commissioner,  or  referee  to  whom  matter  in 
controversy  had  been  n^rred.  Bad  v.  State^ 
58-406,  77. 

19840.  If  referee  or  master  commissioner 
does  not  make  a  report  on  which  court  can  ren- 
der judgment,  the  court,  before  discharging  him, 
should  require  him  to  perfect  his  report  or  find- 
ing. Id. 

19841.  The  court  may  in  judgment  include 
interest  from  time  of  report  to  time  of  judgment 
Cbnit/iiiv.  Jtforton,  40-76,  72. 

19842.  On  re^rt  or  referee.  In  an  action 
against  an  administrator  and  his  sureties,  mas- 
ter commissioner  to  whom  matter  was  referred 
reported  a  certain  amount  in  hands  of  adminis- 
trator belonging  to  plaintiff,  "  upon  which  no 
interest  has  men  counted  or  included  since  July, 
1873."  /  court  in  rendering  jndgment  can 
not  include  such  interest  nor  penalty.  Held; 
such  commiEisioner,  in  hi»  report,  could  include 
interest  and  penalty.    Ji^.id  v.  .State,  58-406,  77. 

19843.  Judgment  with  Issne  Indisposed  of 
is  error.   Mitchell  v.  Skddon,  2  Bif.  185,  '28. 

19844.  Re-lnstatement  when  destroyed  by 
flre*  Court  divided  on  question  whether  contract 
upon  which  judgment  was  obtained  should  be 
pleaded  with  same  certainty  as  when  judgment 
was  sought  originally,  tipeara  v.  H  ort,29-5U2,'68. 

19845.  Re-entering  of.  To  have  a  judgment 
re-entered,  under  statute  of  '27,  relative  to 
burned  records  of  Dearborn  county,  notice  to  de- 
fendant which  answers  purpoaes,  both  as  a  writ 
and  declaration,  must  state  the  term  at  whicli 
the  judgment  was  originally  rendered.  Weaver 
V.  iinfan,  2  Blf.  172,  '28. 

19846.  Signature  of  Judge  to  the  record  of 
proceedings  is  necessary  to  give  validity  to  a 
judgment.    GalbmUk  v.  Sidener,  28-142,  '67. 

19847.  Quaere:  can  his  successor  sign  the  rec- 
ord? Id. 

19848.  Signature  of  the  Justice  to  a  record 
of  proceedings  before  him  is  necessary  to  valid- 
ity of  a  judgment.    Ringle  v.  Weeton,  28-588,  '64. 

10849*  Qwer^  whether  an  order  IS  valid,  when 
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entered  by  clerk  over  blank  signature  of  judge. 
£d.  Ckm'a  MarthaU  Oo.  T.  Bennett,  16-I81»  '60. 

19850.  Issoes  untried.  Issues  on  three  pleas 
in  bar  to  whole  cause  of  action.  First,  triable 
by  court;  second  and  third  by  jury.  Second 
and  third  were  tried  and  found  for  plaintiff 
Hdd;  final  judgment  should  not  have  been  given 
until  the  first  issue  also  had  been  decided.  Bar- 
ker V.  Meaure,  2  Blf.  14,  '26. 

19851.  Exeentlon  iMsed  before  the  nctH 
of  the  jntementJsread  and  s^aed  in  open 
court,  may  DC  set  aside  at  costs  of  execntion-- 
plaintiff  on  application  of  execution-defendant, 
but  jndgment  itself  should  not  be  set  aside,  a» 
it  ia  not  nugatory.  It  needed  only  to  be  read  and- 
signed  in  open  court  to  impart  to  it  fall  force 
and  validity,  which  may  be  done  at  a  term  sub- 
sequent to  that  in  which  judgment  was  rendered. 
Kent  V.  FuUenlove,  88-522,  '72. 

19868*  An  execution  so  issued  maj  be  in- 
joined.  Id. 

19858.  When  there  Is  a  special  flBdlBf, 
and  facts  found  support  all  material  ailegatioii* 
of  only  one  of  several  paragraphs,  judgraeot 
most  be  rendered  as  upon  paragraph  that  is  tho* 
supported,  and  not  for  an  amount  greater  than 
is  claimed  therein.  ifWnu  v.  ^eonu,  40-124,72. 

19854*  A  "  proper  jud^ent "  should  be  leo' 
dered  on  a  special  verdict  or  finding,  L  e.,  a 
judgmentontheverdict.  When  the  jniyconclodr 
a  verdict  as  follows:  "If,  upon  above  raets,  conrt 
should  be  of  opinion  that  law  is  with  plaintiff, 
we  find  for  plaintiff  in  sum  of  $175;  bat  if,'*' 
etc.,  it  is  error  to  render  iadgment  for  plaintiff 
for  another  sum.  MitekeU  v.  Qeuendorf,  44- 
368, 73. 

19855.  Entry  after  term.  Where  a  court 
has  finally  adjonmed,  without  any  enti;  of 
judgment  on  oraer  book,  the  clerk  can  not  enter 
it  in  vacation,  by  order  of  the  jndge,  "  as  of  the 
—  day  of  the  term  of  thecoort"  Such  entiyis- 
a  nullity.  Though  a  verdict  of  guilty  was  ren- 
dered against  one  charged  with  a  crime,  and  his. 
punishment  fixed,  he  can  not  he  held  in  custody 
under  a  judgment  rendered  as  above,  after  tenn- 
Ue  should  to  released  on  a  habeas  eorpnu.  Am- 
waitr  T.  Edwofdt,  44-343,  73. 

19856.  Plaintiff  can  nothavefinal  judgment 
where  there  are  material  issues  of  law  and  UxXf 
until  both  have  been  found  in  bis  favor.  Sor- 
rel V.  Thomwum,  5-467,  '64. 

198.>7.  Entry  and  exeentlon  thereon.  Sec 
22,  2  R.  S.  '76,  6  (R.  S.  '81, 1330),  reouiring  the 
clerk  to  draw  op  each  day's  proceedings  at  fvU 
length  ;  that  the  Mime  shall  be  read  in  open  court, 
after  which  they  shall  be  signed  bjy  the  judge; 
that  no  process  tihall  issue  until  it  shall  have 
been  so  signed  and  read,  is  directory.  A  ungle 
proceeding  and  judgment  may  be  read  and  signed 
in  the  morning,  and  execution  issued  thereon 
immediately.    Jonex  v.  OijTioAan,  68-229,  '78, 

inK58.  Defendant,  after  issue  joined,  filed 
additional  paragraph  of  answer,  to  which  de- 
murrer was  sustained ;  and  refusing  to  answer 
further,  judgment  was  rendered  against  him. 
Hdd;  judgment  etroneons.  Poods  t.  L.  A 
A«fn,  71-357,  '80. 

19859.  Jndgment  can  not  be  entered  on  firrt 
day  of  term,  under  section  68  of  the  practice 
act  (B.  S.  '81^  400).  Such  error  may  be  reached 
by  a  complaint  for  a  review.  Mitehetl  v.  JfcOr- 
kU,  69-184,  '79. 

19860.  The  act  of  March  21,  79,  attempting, 
to  cure  such  errors,  is  unconstitutional.  Jo. 
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19861.  Jadfnnent.  Form  of*  Where  no  ob- 
jection is  made  below  to  form  of  judgment,  its 
sufficiency  will  not  be  considered  by  S.  Con  ap- 
peal. Teal  V.  Span^,  72-380,  '80;  Smith  v. 
Tatman,  71-171/80;  BromUe  v.  Hare,  Hi-SU, 
'78;  OBrien  v.  Peteman,  34-556,  '70;  Eai&n  v. 
^urru,  81-390,  '69;  Gray  v.  Gwinn,  3(M09,  '68. 

18862.  Judgment  in  a  criminal  action  as 
follows :  that  the  said  defendant  do  make  his 
fine  to  the  state  of  Indiana  in  the  sum  of,"  etc., 
**pay  the  costs,"  etc.,  "and  stand  committed," 
etc.  Hdd;  sufficient.  Srong  v.  State.  £7-428, 
'77. 

10868.  AVhere  amount  is  recited  in  com- 
mencement of  judgment,  the  judraient  is  suffi- 
ciently certain.    Burge  v.  Shirk,  10-396,  '58. 

18864.  Decree  ueed  not  be  limited  to  par- 
ticular relief  prayed  for,  if  bill  contain  prayer 
for  general  as  well  as  special  relief ',  such  mav  be 
granted  as  warranted  Dy  case  made  out  in  bill. 
Orumbawh  v.  Smoek,  1  Blf.  305.  '24;  Spweyv. 
Fragee,  r-661,  '56. 

1986S.  Jndgaent  upon  award  of  referees 
may  Indsde  Interest  from  time  of  award  till 

indgment  thereon.    KhUner  v.  Statty  8-86,  '51. 

18866.  Sec.  370,  code  (B.  S.  '81,  564),  re- 
quires that  judgment  accordwith  verdict.  Bomles 
V.  StouL  60-267,  '77. 

19867.  Judgment  reeorered  against  at- 
tachment-defendant must  be  in  one  in  attach- 
ment to  entitle  the  sheriff  to  demand,  and  to 
retain  the  goods  specified  in  the  deiiveir  bond. 
Oon  T.  Wmam,  46-263,  74. 

19868.  Appropriation  of  land  hf  railroad. 
A  judgment  against  a  railroad  company  for 
damages  for  appropriation  of  lands,  need  not  re- 
quire the  plaintiff  to  make  a  conveyance  of  the 
land  to  the  company.  The  statute  gives  the 
company  the  title.  LA&.L.R.  Oo,x,  Smi/the, 
46-322,  73. 

19869.  ExecutoraHdadmtnlstrator.  When 
a  judgment  was  rendered  against  several  defend- 
ants, one  of  whom  was  an  administrator  in  his 
official  capacity,  it  should  not  be  rendered 
against  the  administrator  personally.  Separate 
judgments  may  be  rendered,  and  as  to  him,  pay- 
able out  of  the  assets  of  the  estate,  Steinmetz  v. 
StaU,  47-465,  74. 

19870.  There  is  no  stat»t«  authorizing  judg- 
ment without  star  of  execution.  DeeeUn  t. 
Wood,  2-102,  '50. 

19971*  Where  appeal-bond  contained  no 
waiver  of  valoatlon  or  appraisement  laws, 
hdd,  in  suit  on  bond,  error  to  render  judgment 
without  relief.    Ham  v.  Greve,  41-531, 73. 

19872.  Decedent's  estate.  A  judgment,  in 
an  action  wherein  an  administrator  is  a  neces- 
sary party  co-defendant,  may  be  against  all  the 
.parties  for  the  full  amount,  and  not  against  the 
administrator  for  a  proportionate  amount,  ify- 
en  V.  StaU,  47-293,  74. 

19873.  It  is  a  harmless  error  to  render  a 
Jadgment  against  an  estate  "  without  relief," 
etc.,  as  there  can  be  no  wale  on  execution.  An- 
da-ftm  V.  a.  K.  &  a  T.  Co.,  48-467,  74. 

19874.  Judgment,  that  plaintiff  recover 
amount  found  by  jury  "of  and  from  assets  of 
the  estate  of"  A,  "deceased,"  is,  in  effect,  an  or- 
der of  allowance.    Bo^l  v.  Simpson,  28-393,  '64. 

198?fi.  Committal.  In  bastanly  proceedings 
a  judgment  of  committal  may  be  rendered,  when 
the  defendant  has  been  arrested,  given  bail,  was  I 


custody  oi  sheriH.  'iwner  v.  Wtlaon,  4»-ool,, 
75. 

19876.  To  constitute  a  valid  judgment,  the 
word  "  recover  "  should  be  used,  and  amountof 
recovery  should  be  stated,  where  a  money  judg- 
ment is  rendered,  and  in  other  cases,  appropri- 
ate words  should  i>e  used,  having  reference  to 
relief  granted.  Needham  v.  GiUaspy,  49-245,  '74. 
Cf.  48-298. 

19877.  Certalntr.  It  was  ordered  by  the 
board  "thatwiirf  roaa  be,  and  the  same  is  here- 
by located  to  the  width  of  twenty-five  feet." 
The  petition  stated  the  termini,  course  and! 
distance.  Held;  the  order  was  sufficiently  def- 
inite.   Rvttoa.  V.  Grimwood,  80-364.  '68. 

19878.  Appraisement  law.  The  provisioni 
of  statute,  in  reference  to  rendition  of  a  judg- 
ment collectible  without  relief  in  case  of  fraud- 
ulent conveyances,  can  not  be  extended  to  a 
personal  judgment  for  wrongful  conversion  of 

Sroperty  fraudulently  sold  to  defendant  by 
ebtor.    Latter  judgment  is  collectible  only 
with  relief.    WhiUhaU  v.  Crawjord,  37-147,  '71. 

19879.  Appraisement.  A  case  will  be  re> 
versed  on  account  of  error,  in  rendering  a  judg- 
ment collectible  without  relief.  Only  that  por^ 
tion  of  which  directs  that  the  judgment  be 
collected  without  relief  will  be  reversed.  White- 
haU  V.  Orawford,  87-147, 11 ;  C.  F.  A  C.  B.  Oa. 
V.  Walker,  14-364,  '60. 

19880.  Judgment  on  dismissal  by  plaintiff 
in  an  action  of  replevin  can  not  be  for  the  re- 
turn of  propnty.  Witeman  v.  Lytn,  89-250j  72: 

19881.  When  a  cause  had  been  dismissed 
with  the  permission  of  the  court,  it  is  no  longer 
pending.    Breeee  v.  Alien,  12-426,  '59. 

19882.  Ck)nsequently  no  judgment  can  be 
rendered  ottier  than  for  costs.  Wtaemaav.  Ijyimy 
supra, 

19888.  Under  statute  of  '43,  after  the  plain- 
tiff had  closed  his  evidence  and  suffered  a  non- 
suit, the  defendant  was  entitled  to  show  that  he 
was  entitled  to  the  goods,  and  the  court  may  sO' 
render  judgment  and  assess  damages  for  the  de- 
tention.  JtftiM  T.  Oianw,  6-62,^54. 

19884.  Correctness  of  form  orsubstance  of  ft 
judgment  can  not  be  questioned  for  first  time  in- 
S.  a  Ladlow  V.  Walker,  67-353,  79 ;  Hessong  v- 
Bosengtihl,  62-79,  78. 

19886.  It  is  error  for  court  in  a  criminal  ac- 
tion to  direct  a  fine  and  costs  to  be  collected 
without  appraisement.  Oroy  v.  l^e,  82-384,  '69. 

19886.  Judgment  rendered  for  a  certain  sumf. 
tn  current  paper  earrency,  is  erroneous.  Dvetvm  T, 
BeVmx,  1  Blf.  217,  '22. 

19887.  Judgment  against  a  corporation,  in 
case  of  forfeiture  of  its  charter,  is,  that  the  fran- 
chises be  seized  into  hands  of  state.  Bank  Vht- 
eennes  v.  Slate,  1  Blf.  267,  '23. 

18888.  Judgment  wtthoat  default.  Omis- 
sion to  defiiult  Infont  defendants  who  fail  to 
appear,  and  to  take  judgment  against  them,  is 
a  defect  in  form,  and  can  not  be  assigned  for 
error.    Kirby  v.  Holmes,  6-33,  '54. 

19889.  If  a  judgment  is  rendered  against 
"the  defendants,"  it  will  be  presumed  to  be- 
against  all.    Kirby  v.  Holmes,  6-33,  '54. 

19890.  Certainty,  in  an  indictment,  judg- 
ment on  verdict  of  guilty,  must  not  be  against 
defendant  on  any  contingency,  nor  subject  to 
any  future  decision,  but  must  be  certain  and 
final.  Morris  v.  StaU,  1  Blf.  37,  '19.  Cf.  1  Blf.  88. 

18891.  A  decree  against  two  stated  that  tl^ 
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flhonld  be  jointly  and  severally  liable.  Held/ 
iroids  "jointly  and  severally,"  etc.,  were  merely 
flurplusage,  ant"  did  not  render  the  decree  ob- 
jectionable.   Thorn  V.  l)/ler,  3  Blf.  604,  '34. 

19S92.  When  In  case  of  speelflc  perform- 
ADce  a  conveyance  is  decreed  to  be  executed, 
usual  form  is,  to  require  person  who  has  the 
legal  title  to  execute  conveyance,  if  he  is  of 
legal  discretion  and  within  jurisdiction  of  court 
J)omkei*i  V.  lIumpHm,  2  Blf.  273,  '29. 

19898.  Exceptions.  Judgment  was  rendered 
against  B  personally.  It  should  also  have  been 
rendered  against  him  as  administrator.  Error 
not  available  on  appeal  when  there  was  no  ob- 
jection or  exception  to  judgment  as  rendered. 
OBrter  V.  Zenbim,  6S-436,  '79. 

19894.  Judgment  as  t«  interest.  In  an 
:actton  of  debt  on  a  note,  the  interest  ascertained 
to  be  due  at  time  of  judgment,  ought  to  be 
■entered  as  so  much  damages;  and  the  judgment 
is  that  plaintiflT  recover  against  defendant  the 

sum  of  dollars  in  debt,  and  the  sum  of  

-dollars  in  damages,  making  in  all  the  sum  of 

 dollars,  together  with  his  costs  and  chaises. 

£tevent  v.  Dunbar,  1  Blf.  56,  '20. 

19896*  Although  a  line,  on  a  conviction  of 
retailing  spirituous  liquors  without  license,  be- 
long to  county  for  purposes  of  education,  this 
need  not  be  stated  in  the  judgment.  Tovmeend 
T.  State,  2  Blf.  151,  '28. 

19890.  A  decree  most  show  with  certainty 
«um  due  to  complainant,  and  not  leave  amount 
to  be  afterward  ascertained  by  calculations  of 
any  ministerial  (^cer.  WenuBog  v.  Sraun.  3  Blf. 
-457,  '34. 

19897.  The  rendering  of  judgment  for 
amount  of  a  recognizance,  at  time  <n  declaring 
same  forfeited,  is  mere  surplusage,  and  can  not 
be  assigned  for  error.  Keoamt  v.  Isiate,  3  Blf.  384, 
•34.  » 

19898.  In  action  in  name  of  state,  on  rela- 
tion of  A  against  B  and  C,  judgment  follows: 
"*'It  is,  therefore,  considered  by  tlie  court  that 
the  said  defendants  go  hence  without  day,  and 
-that  he  also  recover  nis  costs  and  charges  in 
tills  behalf  expended,  and  the  plaintifl'  in 
mercy,"  etc.  Held;  under  the  statute,  judg- 
ment should  have  been  against  relator  for  costs, 
And  in  favor  of  both  defendants.  fStale  v.  Hood, 
■3  Blf.  351,  '34. 

19899.  Upon  a  judgment  in  attachment,  the 
usual  order  of  court  is  that  so  much  of  property 
attached  be  sold  as  will  satisfy  the  judgment; 
but  an  order  for  sale  of  all  the  property  is  not 
■erroneous,  unless  it  be  apparent  to  court  making 
it  that  injustice  would  be  done.  Harlon  v.  Seek- 
■tU,  1  Blf.  238,  '23. 

19900.  On  penal  bond.  In  debt  on  a  penal 
bond,  conditioned  for  the  performance  of  cove- 
nants, the  final  judgment  tor  the  plaintiff  is  for 
the  debt — that  is,  the  penalty  of  the  bond  and 
for  the  costs,  and  execution  is  awarded  for  the 
'damages  assessed.  The  execution  following  the 
judgment  is  for  the  debt  (penalty)  and  costs,  but 
IS  indoreed  to  levy  the  amount  of  damages  aa- 
■eessed,  together  with  the  costs  of  suit ;  error  to 
render  judgment  not  only  for  the  debt,  but  also 
for  the  damages  assessed.  MUeh^  t.  Porter,  3 
Blf.  499,  '34. 

19901.  An  entry  of  a  Jndgment  against 
defendutg,*'  instead  of  "  defendant,"  is  a 

■clerical  error,  and  is  not  a  cause  for  reversal, 
init  will  be  deemed  amended  below  by  the  S.  C 
Zemm  v.  Young,  l^,  '59.   Cf.  16-280 ;  12-385. 


19908.  ^  Withont  relief.''  When  the  con- 
tracts concerning  which  matteis  of  difierencc 
submitted  to  afbitrators  arose,  did  not  waive  re- 
lief  from  the  appraisement  law,  but  a  clause  in 
the  arbitration  bond  provided  that  the  award 
might  be  made  a  rule  of  court,  and  jodgment 
entered  without  relief.  Held;  under  the  statute 
of  '43,  judgment  was  properly  so  rendered. 
Otana  v.  Boad,  14-7,  '59. 

10908.  It  is  error  to  render  Jo^uort 
waiving  appraisement  laws,  upon  a  note 
which  does  not  waive  them.  Pratt  v.  WaSbridge, 
10-147,  '61.   a.  18-260. 

19904.  Jndgment  against  "  P,  as  president 
of  the  Central  Bank,"  instead  of  "  P,  presidoat," 
etc.,  is  an  immaterial  error.  SlvrgiM  V.  Bogen, 
20-1,  '66. 

19905.  Without  relief.  Action  on  a  note 
secured  by  a  mortgage  in  one  paragraph,  and  a 
simple  note  and  account  in  another  paragraph. 
The  notes  were  collectible  withont  relief  from 
valuation  laws.  Defendant  pleaded  the  general 
denial,  a  set-ofl'  and  payment.  There  was  evi- 
dence given  to  support  the  answers,  and  there 
was  a  general  venfict  for  the  plaintiff  for  a 
sum  in  gross,  *rithout  showing  now  much  was 
doe  on  the  notes,  or  how  much  on  the  account 
Held;  error  for  the  court  to  divide  the  jodg- 
ment, and  making  a  part  collectible  without  re- 
lief, etc.,  and  a  part  generally.  The  court  can 
not  "  guess  "  as  to  what  was  due  on  the  notes  or 
on  the  account.   Jarboe  v.  Brown,  89-549,  '72. 

19900.  Possession ofland  under redemptiM 
act.  When  lands  of  wife  are  sold  at  a  judicial 
sale,  the  purchaiter,  under  the  act  of  '61,  provid* 
ing  for  the  redemption  of  realty,  may  obtain  a 

J'udgment  against  the  wife,  but  not  the  hnsband^ 
or  the  rents  and  profits  during  the  year  of 
demption,  though  noth  may  have  occupied  the 
same.    Qernmls  v.  Sobineon,  54-599,  '76. 

19907.  A  Joint  Jndgment  maj  be  rendered 
for  possession  of  the  land,  and  a  separate  judg- 
ment against  the  wife  for  the  rents.  Jd. 

19908t  In  a  suit  upon  a  mechanic's  lien,  a 
judgment,  in  the  usual  form,  for  the  amount  iA 
the  finding  and  costs,  closing  with  a  statement 
that  the  property  dcftcribed  in  the  complaint  is 
liable  to  pay  the  judgment,  and  ordering  the 
same  to  be  sold  as  other  lands  are  sold  on  exe- 
cution, is  sufficient  in  point  of  form.  Demmg 
V.  Ilulterson,  10-261,  '68. 

19909.  Liability  of  parties.  Snit  upon  a 
bill  of  exchange  drawn  forf5,000.  Judgments 
for  $5,000  and  upwards  against  the  drawee,  be- 
ing the  whole  sum  due  on  the  bills,  and  for  $8|- 
000  and  upwards  against  the  indorsers,  being 
the  amount  for  which  they  were  liable.  The 
judgments  provided  that  any  payment  made 
upon  either  of  them  should  operate  as  a  pay- 
ment pro  tanio  upon  the  other.  Hdd;  that  un- 
der the  code,  as  lormerly  in  chancery,  the  court 
may  adapt  its  judgment  to  the  different  liabili- 
ties of  the  defendants.  Daa^imv.  HoipbiiH^li- 
564,  '58. 

19910.  Without  relief.  The  law  anthoris. 

ine  judgment  and  execution  without  relief  from 
valuation  laws,  where  in  the  contract  soch  le- 
li^  is  waived,  is  valid  as  to  notes  and  bills  of 
exchange.    Baker  v.  iJofcerto,  14-552,  '60. 

19911*  Quare:  whetherupon  othercontracts 
containing  such  waiver,  judgment  can  be  so 
rendered.  Id. 

19012.  Witbont  relief.  The  law  anthorii- 
ing  judgment  without  relief  upon  a  classed  ccm- 
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tracts  is  constitational.  Mahm  T.  Traber,  14- 
.525,  m 

19918.  "  Without  relief.'*  Where  a  note  U 
4^Ten  without  relief  from  Talaation  or  appraise- 
ment taws  and  secured  by  mortgage,  and  the 
•complaint  for  foreclosure  prays  For  a  sale  and 
-other  proper  relief,  a  judgment  of  sale  without 
relief  may  be  rendered.  Qulphy.  PkUlipe,  17- 
209,  '61. 

10914.  In  an  action  t«  enforce  a  Tendor'g 
lien  and  obtain  a  judgment  on  a  note,  it  would 
be  error,  in  rendenng  judgment  for  the  plaintifT, 
to  direct  the  sale  of  the  property  to  satisfy  the 
lien,  in  the  first  Instance  when  the  record  fails 
to  show  a  want  of  other  property,  etc.  When 
the  record  fails  to  show  such  facts,  the  judgment 
should  be  with  a  proper  entry  that  it  was  for  a 
portion  of  the  purchase  money  for,  etc.,  and  that 
-said  land  was  subject  to  execution  in  the  event 
that  other  property  of  defendant,  subject  to  exe- 
■cution,  could  not  be  found.  S^t  v.  Crav^ord, 
18-410.  '59:  Stevens  v.  Hurt,  17-141,  '61. 

19915.  Judgment  for  amoontofanote  with 
the  interest  to  time  of  rendition,  is  proper; 
though  the  judgment  shall  then  draw  interest, 
thus  makiugcompoundinterest.  ^nbmv.WoocU 
-eoek,  19-273,  '62. 

19916.  Where  plaintiff  replies  wiil  tid,  neord 
to  plea  of  pendency  of  priorsutt,  and  issue  is 
found  for  him,  the  judgment  is  that  defendant 
Answer  over.    Seal  v.  MilU,  5  Blf.  20&  *39. 

19917.  Aninst  ftdminlstrator.  The  dectee 
for  the  complaint  should  be  against  the  goods  of 
the  intestate,  and  not  de  bonUpnatriis.  Mamond 
T.  StmofMon,  4-Blf.  77,  '35. 

19918.  Separate.  Complaint  on  a  note 
signed  by  "A  and  B"  against  A  and  B  need  not 
all^^  they  were  partners,  and  that  the  note  was 
signed  by  their  firm  name.  FoUoek  t.  Olader, 
40-262.  '63. 

19919.  A  separate  judgmentcan  be  rendered 
Against  A.  Id. 

19920.  When  defoidant  pleads  property  in 
himself,  and  there  is  a  general  verdict  in  his 
favor,  if  the  evidence  authorizes  a  return,  on 
motion  of  defendant,  a  return  of  the  property 
after  verdict  may  be  awarded  hy  the  court. 
Cmtur-r.  Omtbxk.  17-90,  '61. 

19921.  For  the  reason  that  property  may 
not  be  returnable  at  the  finding  of  the  verdict, 
but  may  be  at  the  time  of  rendition  of  judgment. 
J^oniv.  CVon«,  7-486, '66.   Cf.  6-468. 

19922.  A  retnm  should  not  be  awarded  the 
defendant  when  the  evidence  fails  to  show,  that 
the  property  was  delivered  to  plaintiff,  or,  the 
value  or  the  property.  Conner  v.  Omttoek,  supra. 
Cf.  Tatdy_y.  Howard,  12-404,  '69.  See,  also, 
LarkmY^iJbvm,  2  Bit  343,  '30. 

1992S.  B7  Ingtallments.  The  practice  of 
«ntering  judgment,  in  actions  upon  note  made 
payable  a  certain  number  of  years  after  date, 
"With  interest  payable  annually,  and  if  not  paid 
when  due,  the  principal  to  become  due — for  the 
whole  demand,  but  with  leave  to  take  out  exe- 
cution only  as  the  amounts  become  due,  does 
not  prevail  in  this  state.  Autem  v.  Byrd,  6- 
47fi,^ 

19924.  niefnl  Interest.  A  jnetlce  has  no 
Attthori^  to  render  a  judgment  bearing  more 
than  legal  interest,  even  by  consent  &ny  v. 
Makmeaee,  8-154,  '51. 

19925.  Certainty  of  punishment.  Im- 
prisonment for  contempt  must  be  for  a  certain 
and  defined  time,  or  must  expire  on  the  per- 


formance of  a  condition.  Courts  have  not  power 
to  commit  until  further  order  of  the  court. 
WhUtem  V.  Stale,  86-196,  '71. 

199S6.  In  rendering  judgment  for  the  col- 
lections of  assessments  for  street  improvements, 
the  finding  of  the  court  should  show  the  dates  and 
amounts  of  the  several  estimates.  The  sheriff 
can  collect  and  compute  the  interest  on  the  same 
to  the  time  of  sale.  It  is  error  to  render  a 
judgment  Including  interest  on  assessment 
to  date  of  rendition.  Brookbank  v.  C%  <^J^- 
finrnvUle,  41-406,  '72. 

19927.  Punishment.  It  is  error  to  render 
a  judgment  against  defendant  that  he  be  '*  ren- 
dered incapable  of  holding"  ofiice,  when  Che 
verdict  was  silent  thereto.  Wiison  v.  Slatet  28- 
393,  '67.   Cf.  Bell  v.  ^te,  42-335,  73. 

19928.  In  a  proceeding  by  a  widow  to  com- 
pel  an  administrator  to  charge  himself  with 
certain  property  of  the  estate,  it  is  error,  upon 
rendering  judgm«it  against  thedefendant^  to  re- 
quire bim  to  jjfe  a  bond  to  secure  the  judgment, 
and  in  default  of  same  that  an  attachment 
should  issue  against  his  property.  Pea  v.  Pea, 
85-387,  '71. 

19929.  Name  of  defendant,  against  whom  a 

{'udgment  is  rendered,  should  contain  not  only 
tis  Christian,  but  his  surname.  But  the  omis- 
sion of  the  Christian  name,  by  giving  only  the 
initials,  renders  the  proceedings  irregular,  and 
not  void.    Bridget  v.  Layman^  '69. 

19980.  The  judgment  may  be  made  the  foan- 
dation  of  other  proceedings,  andbyproper  avet^ 
ments,  a  clear  right  in  the  plaintifis  to  recover, 
may  be  shown,  as  in  scire  faeiaa  against  the  re- 
plevin-bail.   Janes  v.  Martin,  5  Blf.  351,  '40. 

19981.  It  will  authorise  the  issnance  of  an 
execution.    Bridges  v.  Layman,  supra. 

19982.  Judgments  against  defendants  in  the 
mrtnership  name  as  "  A  and  B,"  is  not  void. 
miott  T.  Doughty,  7  Blf.  199,  '44. 

19988.  Abo,  when  taken  against  "James 
and  WilUam  H."  Domardy.  Mer,  6  Blf.  669, 
'41. 

19984.  An  order  for  stispension  of  an  at- 
torney may  be  made  with  a  judgment  for  the 
money  withheld.   Beiify  t.  CnxxmaKgk,  8S-21^ 

'69. 

19985.  Parties.  AcUon  by  a  wife  alone  re- 
garding her  separate  estate.   At  the  very  close 

of  the  complaint  she  says  "  that  she  is  a  married 
woman,  and  she  joins  her  husband  as  a  party- 
plaintiff."  He  did  not  join  in  the  complaint. 
Held;  he  was  not  a  party.  Held;  finding  or 
judgment  need  not  say  anything  as  to  the  hus- 
band.   Rogers  v.  Stale,  88-543,  '70. 

19936.  A  verdict  was  against  a  "defendant" 
Judgment  was  rendered  against  "defendants.'* 
The  word  "  defendant "  was  subsequently  used. 
Held;  the  letter  "a"  in  "defendanU"  was  a 
mere  misprision  of  the  clerk,  and  could  not  in- 
clude one  made  a  party-defendant  on  his  own 
motion.    Taylor  v.  liiylor,  64-356,  '78. 

19987.  A  Judgment  of  punishment  for  a 
violation  of  a  city  ordinance,  fining,  and  com- 
mitting to  station  house  until  nayment,  does  not 
include  payment  by  manual  lauoron  the  street^ 
unless  so  expressed  and  indicating  the  place  01 
performance.  Torbert  v.  XyncA,  67-474,  '79.  Ct 
6^165. 

19939.  Appndsement interest.  Thoughitts 
not  necessary  that  in  a  general  finding  of  the 
court,  the  rate  of  interest  which  the  sum  found 
due  Bludl  bear,  should  be  expressed,  or  tiutsuoh 
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Bum  is  collectible  without  relief,  yet  by  acts  TS, 
p.  158  (1  R.  S.  '76,  600.  nt.  1),  such  rate  of  in- 
terest must  be  Bpectfied  in  the  judgment,  as  well 
ns  that  the  judgment  is  to  be  executed  without 
relief  (if  sucn  be  the  case),  as  provided  by  sec. 
381,  code.  SmUh  v.  Tatman,  71-171,  '80.  (t>.  R. 
S.  '81,  5199.) 

19989.  The  order  of  the  court,  in  a  CftSe  Of 
bastardff  after  stating  what  sum  father  must 

Say  for  maintenance  uf  child,  should  be,  that 
efendant  pay  the  money  to  person  who  shall 
maintain  cnild,  or  become  entitled  to  same  by 
law ;  and  that  he  enter  into  a  recognizance  with 
one  or  more  sureties,  for  performance  of  order. 
Didcertmv.  Gray,  2  Blf.  230,  '29. 

19940.  Jadgment  upon  ^ardiaii*8  bond, 
for  breach  of  official  duty,  must,  under  act  oi 
Dec.  21,  '58,  (2  R.  8.  '76.  188,  nt.  5),  be  rendered 
collectable  witbont  relief.  SUtxnton  t.  SiaUf  71- 
S2,'80.   {«;  B.  13.  *81, 677.) 

T*  bterlontoi7  and  Flaal  JodgmeMto. 

19941*  A  refusal  to  grant  a  temporary  in- 
junction, in  a  cause  during  its  progress,  is  not 
such  an  interlocutory  order  from  which  an  ap- 
peal  may  be  taken.    Ogle  v.  DiU,  66-130,  '76. 

19942.  Order  of  court,  settLw  aside  a  de- 
Iknlt  and  judgment,  is  not  a  nnal  judgment 
from  which  an  appeal  will  lie.  Spauidma  t. 
Tkompmm,  12-^77,  '59 :  Bmnham  y.FLW.&  & 
B.  Co.,  7-524,  '66. 

19948.  A  decision  in  refusing  to  qnash  an 
ladlctment  is  not  a  judgment  from  which  an 
appeal  will  lie.  Farrdl  v.  Stale,  7-^45,  '55;  Pwo 
V.  &ate.  9-363,  '57  ;  Wooli^  v.  Stale,  8-377,  '56. 

19944.  An  appeal  will  lie  from  an  tnterloo- 
ntorj  order  directing  the  payment  of  money 
into  court,  in  a  proccedingsupplementary  toex- 
ecution.   MeKnt^  t.  iTnMy,  25-^336,  '66. 

19945.  No  appeal  will  lie  to  K.  C.  from  an  in- 
terlocutory order  sustaining exceptionsof  credi- 
tors to  report  of  an  assignee,  in  insolvency,  and 
refusing  to  allow  and  approve  same.  Q-avens  v. 
CTamfterg,  65-5,'76.    Cf.  1S~284. 

19946.  By  R.  8.  '52,  judgment  must  be  ren- 
dered for  the  party  entitled  to  it  by  pleadings, 
though  the  verdict  was  against  him.  Jefferaim^U 
Aa^n  T.  J%A«r,  7-€99,  '56.    (r.  R.  a  'SI,  665.) 

19947.  Sustaining  a  demnrrer  to  a  com- 

8Iaint,  without  any  further  action,  is  not  a 
nal  Jndgment,  from  which  an  appeal  will  lie. 
SktgU  V.  Bodmer,  58-465,  '77  ;  Navdl  v.  GaUint/, 
7-147,  '55. 

19948.  Final.  In  an  action  to  injoin  collec- 
tion of  taxe«,  demurrer  to  answer  liiivingbeen 
overruled,  plaintiff  refused  to  plead  further, 
and  judgment  was  rendered  on  the  demurrer, 
that  a  temporary  injunction  theretofore  grant- 
ed be  dissolved,  and  that  defendant  recover 
costs.  Ileid;  judgment  final,  from  which  ap- 
peal would  lie.  Maiter  v.  Campbell,  71-512,  '80. 
[aUigle  V.  Bodmer,  58-465,  distinguished.) 

19949.  A  judgment  "that  the  child  remain 
in  the  custody  and  control  of  the,"  etc.,  "  until 
further  order  of  the  court,"  is  such  a  final  judg- 
ment that  an  appeal  mav  be  taken  therefrom. 
Heimnv.  Wal/g,  40-170,  '72. 

19950.  An  order  of  court  summarily  remov- 
ing a  guardian  is  a  final  judgment  from  which 
an  appeal  may  lie.  Ward  v.  Angaint,  46- 
415,  74. 

19951*  Dismissal  of  suit,  after  writ  has  been 
quashed,  js  a  nullity.   The  quashing  of  writ 


puts  an  end  to  suit,  and  is  a  final  iudgmeoL 
Cole  V.  PmniweU,  5  Blf.  175,  '39.   Cf.  1^. 

19952.  AJnd^ment  for  plaintiff,  on  demur- 
rer to  a  plea  in  abatement,  is  only  good  quei 
respondeat  outter.    Clarke  v.  HUe^  6  Blf.  167,  "39. 

19958.  Final.  The  order  or  judgment  of  a 
state  court  in  ordering  a  cause  to  be  transferred 
toU.  8.  court  b  final,  in  such  sense  as  to  au- 
thorize an  appeal  to  8.  C.  Burton  v.  i>a:ft  Ihrk 
Bank,  40-173.  '72.  {City  Aurvra  v.  WeO,  25-148^ 
'65,  overruled.) 

19954*  A  refusal  to  make  such  order,  is  not 
such  a  final  order  or  jndpnent,  but  will  eonati- 
tute  available  error.  Id. 

19955.  In  affecting  such  appeal  from  grant- 
ing the  order,  there  may  be  a  stay  of  proceed- 
ings.  Id. 

19956.  An  order  remanding  orcertUytnr 
back  a  ease  with  the  papers  to  the  court  from 
which  a  change  of  venue  was  attempted,  though 
at  costs  of  party  taking  change,  is  no  such  final 
judgment  mm  which  an  appeal  can  be  taken. 
aamriek  T.  Danville  N,  &  Q.li  Cb.,  80-147.  '68. 

19957*  If  no  valid  cause  of  action  is  set  up 
in  complaint,  plaintiffnot  entitled  to  judgment., 
though  a  verdict  be  found  in  his  favor.  2.  G. 
R  Co.  V.  Davig,  10-398,  '58. 

19958.  Appeal  from  an  laterloeotorj 
derfor  the  sale  of  lands  of  an  estate  for  pay- 
ment of  debts  on  petition  of  administrator  un- 
der sections  676  and  577,  may  be  taken  during 
tern  at  vkkk  order  was  made.  I^mpaon  v.  i%arso% 
81-1,  '69.  (e.  R.  S.  '81,  2332-36.) 

19959*  But  not  when  not  praved  for,  and  do 
bond  is  given.   .Berry  v.  Berry,  22-276,  '64: 
ley  V.  iW,  11-S67,  '6S;  low  v.  MikaU,  1&- 
439,  '59. 

19960.  In  proceeding  for  partition,  the  court 
without  particular  finding  that  partition  should 
be  mad&  appointed  commissioners  to  make  par- 
tition. Had;  order,  though  informal,  sufficient. 
MeOartim  v.  MeOarthy,  66-128,  '79. 

19961.  Ittterlocntory.  On  overruling  a  de> 
murrer  to  declaration,  in  an  action  on  a  penal 
bond  conditioned  for  performance  of  covenant 
in  which  declaration  breaches  are  assigned,  the 
order  of  court  is :  that  plaintiff  ought  to  recover 
his  said  debt,  and  his  damages,  on  occasion  of 
detention  thereof;  but  that  judgment  should  not 
be  given  until  truth  of  breaches  assigned  is  in- 
quired into,  and  damages  are  assessed.  Aftw 
this,  if  court,  by  agreement  of  parties,  have  in- 
quired into  damages,  opinion  is  given  and  en- 
tered, that  plaintiff  has  sustained  damage,  by 
reason  of  the  breaches  assigned,  to  the  amount 

of  .   The  next  and  last  steps  to  be  taken  are 

rendition  of  final  judgment  for  debt,  in  declara- 
tion mentioned,  with  costs;  and  award  of  ezeca- 
tion  for  damages  assessed  with  costs.  <7<ide«dt 
V.  MeOaughey,  2  Blf.  359,  '30. 

ri.  On  Pleadings. 

19962.  Failure  to  reply  to  a  bad  answer  doea 
not  entitle  defendant  to  judgment.  Debord  v.  La 

26-212,  '66. 
19968.  It  is  not  error  to  refose  to  lenda 
judgment  on  pleadings nono6afamteperedutfo,whai 
the  general  denial  was  pleaded.    Oa  v.  Ftdtert^ 
85-27,  '70. 

19964.  Where  an  answer  to  a  complaint  in 
three  paragraphs  professes,  in  terms,  to  answo* 
onl^  the  first,  a  motion,  after  verdict  for  the 
plaintiff*,  for  a  judgment  "on  the  pleading**  ia 
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19965*  Where  complaint  for  negl^eiice 
-<iid  not  show  that  plaintiff  was  without  fault, 
•and  answer  set  up  afBrmatively,  contributory 
m^ligence  of  plaintiff,  to  which  there  "was  no 
reply.    Held;  defendant  entitled  to  judgment 
-on  pleadings,  notwithstanding  verdict  forplain- 
TtifiT.    £d.  Tnuiea  W.  &  E.  Qtaal  t.  ifi»«r,  10- 
'68.   Cf.  7-699. 
19966.  Jii4(rmentoiu  Inactionscommenced 
'before  a  justice,  no  reply  is  necessary.  Hence, 
if,  upon  appeal  to  C.  C.,  plaintiff  filed  a  reply 
■which  leaves  a  part  of  answer  neither  deniea  or 
Avoided,  defendant  will  not,  therefore,  be  enti- 
-tied  to  judgment  on  pleadings.    Turner  Y.Stouh 
*im,  12-413,  '69. 

10967*  A  void  order  by  a  county  board,  au- 
^orizlng  the  opening  of  a  private  way,  is  not 
admiiisible  in  evidence  to  justify  a  trespass, 
though  it  be  pleaded  in  bar,  and  plaintiff^  fail 
to  demur.  Where  defendant  relies  solelr  upon 
'this  defense,  plaintiff  is  entitled  to  judgment 
'On  the  pleadings.  Barnard  v.  Hateorlh,  9-103, 
'57. 

19968.  Defendant  Is  entitled  to  Judgment 

the  pleadingSf  if  the  answer  allege  payment 
and  there  be  no  reply.  Sioope  v.  Q.  <£  B.  P.  It. 
<>>.,  10-47,  '57. 

19969.  AmoBBt  of  Judgment  may,  H  aeema, 
4>e  varied  from  the  amount  of  the  verdict,  be- 
'Cause  of  admissions  in  pleadings,  on  motion. 
Meredith  v.  Ladcey,  14-629,  '60. 

18970*  II  seema  that  where  the  court  varies 
amount  of  judgment,  from  the  verdict,  because 
of  any  admission  in  pleading,  the  proper  mode 
to  reach  such  error,  if  any,  is  by  motion  below. 
Meredith  v.  Lackey,  16-1,  '60. 

10971.  A  judgment  Ron  obstajiie  veredicto  is  al- 
lowed only  where  plea  confesses  and  entirely 
fails  to  avoid.    Berry  v.  Borden,  7  BIf.  384,  '45. 

19972*  Where  complaint  was  In  two  para- 
fraphSt  one  on  written  contract,  the  other  a 
•common  oonnt  for  work  and  labor,  motion  as 
an  entl^ty,  by  defendant,  for  judgment  on  both 
paragraphs  for  reason  that  special  findings 
showed  that  plaintiff  had  not  complied  with 
terms  of  written  contract,  and  was,  consequently, 
zemitted  to  his  action  on  common  count,  was 
properly  overruled.   Kealing  t.  Vtm,  01-466, 

19978.  Defendant  filed  several  answers  in 
bar.  Plaintiff  replied  to  all  but  one.  Held; 
that  one  was  admitted.  Though  a  verdict  had 
been  for  the  plaintiff,  defendant  would  be  en- 
titled, up<m  a  proper  motion,  to  a  judgment  7km 
«b«leaae  veredicto.   Needhamv.  Wdb,  20-213,  '63. 

19974.  When  the  plaintiff  declined  to  reply 
to  an  answer,  containing  one  good  affirmative 
defense,  judgment  may  be  rendered  for  defend- 
ant.   Perkiia  v.  Bragg,  29-607,  '68. 

19975.  It  is  error  to  render  final  judgment 
against  plaintiff,  on  pleadings,  for  refusal  to  re- 
ply to  a  paragraph  of  answer  to  which  his  de> 
murrer  remained  undecided.  T.  Sind,  02- 
253, '78. 

19976*  Whei^  in  action  to  set  aside  a  sher- 
iff's sale  of  land,  to  defendant,  and  to  quiet 
title,  defendant  answered,  admitting  title 
claimed  by  plaintiff,  but  alleged  that  defendant 
had  purchased  said  land,  prior  to  conveyance  to 
plaintiff,  at  sheriff's  sale  upon  foreclosure  of  a 
mortgage  given  by  plaiatlff's  grantor  to  a  third 
person,  and  that  d^ndant  had  received  certifi- 


J'udgmenton  the  pleadings.  iSteeensv.  Ovartwii, 
t2-331,  '78. 

m.  Controlled  by  Pleadings. 

19977.  When  a  complaint  is  too  uncertain, 
and  an  amended  complaint  is  filed,  it  can  not 
purport  to  make  the  first  more  specific,  nor  to 
be  an  additional  paragraph.  It  is  error  to  ren- 
der a  judgment  granting  a  relief  in  a  matter  not 
averred  in  the  latter  complaint,  though  averred 
in  the  former.  The  former  is  out  of  the  record. 
WWinanv.  FoaUr,  67-408,  77. 

19978.  Available  error.  If  a  complaint  is 
sufficient  to  entitle  plaintiffto  some  kind  of  relief, 
and  the  court  renders  a  judgment  different  from 
or  beyond  that  authorized  by  the  facts,  defend- 
ant may  avail  himself  of  error  by  objecting  and 
excepting  to  judgment  as  rendered.  WiHtnon 
y.Busi,  67-172,  '77. 

19979.  Warranted  by  the  pleadings.  A 
complaint,  sounding  in  contract,  demanded 
$10,000.  The  defendants  pleaded  payment,  and 
a  set-off  in  the  sum  of  $10,184.07.  Held;  judg- 
ment could  properly  be  rendered  for  the  defend- 
ants for  any  amount  not  exceeding  the  amount 
claimed  by  them  in  their  answer  of  set-off,  as 
the  jury  may  find  the  plaintiff's  claim  was  paid. 
Qaffv.  Hulchinam,  88-341,  '71. 

19980>  In  an  action  on  a  note,  where  no 
complaint  setting  up  suretyship  under  section 
674  IS  filed,  and  the  defenaants  are  defaulted, 
it  is  irregular  for  the  court  to  render  judgment 
that  one  defendant  was  the  surety  of  another, 
and  to  order  that  execution  be  first  levied  on 
property  of  principal  debtor,  and  that  judgment 
should  not  be  replevied  unless  bail  would  stipu- 
late to  pay  jud^ent  in  case  same  could  not  be 
made  of  principal  debtor.  Laidla  v.  LoveUas, 
40-211, '72.  (v.  B.  8.  '81,  1212.) 

19981.  Practiee.  A  final  judgment  can  not 
be  rendered  against  plaintiff  while  there  is  one 
good  paragraph  of  reply,  undisputed  by  demur- 
rer or  trial.  A  failure  to  demur  to  a  paragraph 
concedes  that  it  is  a  good  defense  to  the  answer. 
SUven  V.  Junction  R  Th.  48-435,  73.  Ct  62-1 ; 
62-346;  67-86  ;  66-454. 

19982.  Governed  by  pleading*  Action  on 
note.  Answer,  general  denial.  Special  finding 
of  part  payment.  JZe&f/ judgment  is  controlled 
by  pleaaings  and  can  not  allow  payment.  limn 
Vieero  v.  Clifford,  58-191,  76.  Ct  Boardman  v. 
Griffin,  62-101,  '76. 

19988.  Antkorlzed  by  pleading.  Action  by 
ward  against  guardian.  The  only  relief  prayed 
in  complaint  was  to  "  discharge  and  remove  the 
defendant  from  his  trust  as  such  guardian." 
There  was  no  averment  that  guardian  had  any 
money  for  which  he  should  account,  nor  was 
there  such  a  finding.  The  court  removed  the 
guardian  and  ordered  that  he  report  immediately 
and  pay  over  assets  belonging  to  ward.  This 
order  was  excepted  to.  Held;  such  order  erro- 
neous.  Hancock  v.  HaUon,  58-'lll,  76. 

19984.  Harmless.  Amount.  Defendant,  in 
action  on  innkeeper's  bond,  can  not  assign  for 
error  that  judgment  is  for  damages  assessed,  in- 
stead of  for  penalty,  if  assessment  be  less  than 
penalty.   Redpatk  v.  NoUingbam,  6  Blf.  267,  '40. 

19986.  Amounts  Suit  on  note.  Complaint 
prayed  judgment  for  exact  amount  due,  but 
judgment  was  not  rendered  until  a  term  sub- 
sequent to  the  first  after  suit,  when  it  was  ren- 


910 


JUDGMENT  VII,  VIII. 


(lered  for  more  thui  was  asked  hy  amount  of 
subseqaently-accrued  interest  Held;  com- 
plaint,  in  this  respect,  might  have  been  amended 
below,  and  in  view  of  the  facts,  it  being  n  suit 
on  a  note,  such  an  amendment  vould,  in  S. 
be  considered  as  made.  Carpenter  v.  Sheldon,  2b 
-259, '64;  Webb  v.  Thompson,  28-428, '64;  JV'um- 
fteraT.BoHw,  2»-491.'68.  Cf.  88-122 ;  64-186. 
In  White  v.  SeUvagon,  54-186,  it  is  said  that 
RoberiB  Y.  Mttir,  7-&44,  and  Mm/y.  Slate  Bank,  9 
-233,  are  modified  or  overruled  hj  Webb  t. 
H^Mnmon,  sttprn,  in  this  respect. 

10986.  Jadgment  is  limited  to  the  relief 
prayed  for  in  complaint  onlv  when  no  answer 
IB  filed,  see.  380,  2  R.  S.  '76,  188.  Humpkreu  v. 
Thorn,  68-296,  '78.    (r.  R.  8.  '81,  385.) 

Tni.  Jadgment  Notwlthgtaudln;. 

19987.  JndfMeiit  non  obdaaie.  Motion  for 
judgment  non  obstante,  and  exception  to  ruling 
thereto,  are  parts  of  record.  Monroe  t.  Adams 
Bz.  Co.,  66-60,  '78. 

19988*  Judgments  on  special  findings,  not- 
withstanding general  verdict,  can  not  be  ren- 
dered except  when  former  are  inconsistent  with 
latter.  Okm  T.  Yomg,  68-432,  '78.  Cf.  Hersk- 
man  t.  Bmlanan,  68-^1,  '78  ;  D.JE.R.dLIt. 
Oo.  T.  Barton,  61-293,  '78:  Snw^  t.  JZofruuon, 
8&-311. 71 ;  Adammn  t.  Bose,  W^-380,  '68. 

19989.  When  the  answer  contains  one  or 
more  good  paragraplis,  a  judgment,  notwith- 
standing the  verdict,  can  not  be  rendered  for 
plaintiff.   Huff  v.  Cole,  45-300,  '73. 

19990*  In  suit  upon  a  note,  against  makers, 
complaint  alleged,  in  effect,  that  one  of  defend- 
ants, acting  by  the  other,  executed  the  note 
jointly  with  the  acent,  answer,  by  former,  of 
^neral  denial,  without  oath.  General  verdict 
m  bis  favor,  and  answer  to  special  interrogato- 
ry, finding  that  plaintiff  had  read  a  note  in  evi- 
dence, which  purported  to  be  signed  by  both  de- 
fendants, a  copy  of  which  was  filed  with  com- 
plaint. Held;  as  only  existence  of  note  was 
put  in  issue  by  the  answer,  the  special  finding  of 
tact  was  inconsistent  with  general  verdict,  and 
damages  should  have  been  assessed,  and  judg- 
ment rendered  for  plaintiff,  upon  motion  for 
judgment  non  obetanU.   HaU  v.  Harlow,  M-i48, 

19991*  Action  by  indorsee  a^inst  maker,  on 
note  payable  in  bank.  Execution  denied.  Gen- 
eral vei^ict  for  plaintiff;  and  special  finding  of 
facts  in  answer  to  interrogatories  by  plaintiff, 
that  defendant  signed  the  note,  but  neglected  to 
read  it,  or  have  it  read;  that  he  Impliedly  de- 
livered it,  by  knowingly  parting  with  possession 
after  having  signed  it;  and  that  before  com- 
mencement of  suit,  the  note  was  indorsed  to 
plaintiff,  who  was  an  innocent  purchaser  before 
maturity  for  valuable  consideration,  but  that 
latter  had  not  used  due  diligence  in  buying  it. 
In  answer  to  interrogatories  by  defendant,  jury 
found  that  he  had  signed,  read  and  laid  it  upon 
a  table,  and  left  the  room  to  consult  his  wife 
about  it,  and  that  during  his  absence,  agent  of 
payee  took  possession  of  it  without  his  consent ; 
that  defendant  demanded  it,  and  when  produced 
by  the  agent,  read  and  objected  to  it,  and  did 
not  re-deliver  it.  Motion  by  defendant  for 
judgment  on  the  answers.  Hda;  evidence  not 
Deing  in  the  record,  general  verdict  implied, 
thtft  the  note  was  in  custody  of  paye^  as  owner ; 
with  consent  of  maker,  and  delivery  most  be 


inferred:  and  motion  properly  overruled.  Sal- 

oMkr  T.  loehDOod.  '79. 

1999S.  Suit  by  A  against  B  and  others,  for 
specific  performance  of  parol  contract  for  sale 
and  conveyance  of  land.  Complaint  alleged, 
among  other  things,  part  payment,  and  tender 
by  A  of  a  certain  sum  as  balance  of  purchase- 
money,  etc.  General  verdict  for  plaintiff,  and 
finding  specially,  that  amount  due  at  date  of  trials 
exceeded  the  sum  allied  to  have  been  tendered. 
Motion  by  defendant  for  judgment  no*  cibtUutU. 
Held  ;  motion  correctly  overruled ;  no  inconsist- 
ency between  general  verdict  and  answer  to  in- 
terrogatory.   Higbee  v.  Moore,  66-^,  '79. 

19998*  Non  obstante  verdict.  Where  an- 
swer of  surety,  setting  out  extension  of  time 
without  hia  consent,  does  not  allege  that  plain- 
tiff had  knowledge  of  suretyship,  it  is  bad ;  and 

Slaintiff  is  entitled  to  judgment  even  over  Ter- 
ict,  where  no  demurrer  is  filed.   JtfeCZixfay  r. 
IntToolis  M.  &  a  Union,  67-86,  79. 

1^994.  Where  the  general  verdict  is  not 
Inconsistent  with  tlie  special  findings  of  tk^ 
Jnry.  judgment  should  ne  rendered  upon  the- 
verdict.    Fromm  v.  Leonard,  21-243,  '63. 

19995.  Practice.  The  penalty  for  piloting^ 
a  boat  over  the  falls  of  the  Ohio  without  a  li- 
cense, is  ^0.  In  an  action  to  recover  rach  pen- 
alty, the  court  found  for  plaintiff,  but  dianot 
formally  assess  damages.  Judement  for  penalty. 
Hdd;  judgment  rig^t.  0am  v.  AudStar  dim 
Co.,  7-227,^55. 

19996.  Where  repugnancy  between  general 
verdict  and  answere  to  interrogatories  is  not 
such  that  it  might  not  have  been  removed  by  ev- 
idence admissible  under  the  issue,  it  is  not  er- 
ror to  overrule  motion  for  iudgment  on  such  sn- 
swerB.  L  A  V:M.Ci>.v.  McOaffreif,  62-552,  78. 
a  7<^-108. 

19997.  Jndgmentt  notwlthstandlBg  the- 

verdict,  will  prevail  only  whra  party  is  entitled 
to  a  judgment  on  the  pleadings.  McFerran  t.. 
MeFerran,  69-29,  '79. 

19998.  Where  there  is  a  general  verdict  for 
plaintiff,  judgment  should  not  be  rendered  for 
defendant  on  answeiB  to  interrcwatories,  (m 
specified  paragraptis  of  complaint,  ii  answen  be- 
not  inconsistent  with  plaintiff's  right  to  recover 
on  either  of  the  paragraphs.  JVvaerr.  jBM,  6^ 
1,  '79. 

19999.  Special  and  general  finding.  Find- 
ing by  court,  although  it  may  contain  a  recital 
of  facts  found,  if  not  made  at  request  of  either 
party,  amounts  only  to  general  finding.  Ge»e»> 
donf  V.  Ea^  70-418,  '80. 

sOOOO.  And  judgment  in  such  case  must  fol- 
low the  finding.    Qutts  v.  Foeler,  62-145,  *78. 

20001.  If  a  fttrty  believes  himself  entitled, 
upon  answers  to  interrogatories,  to  more  than  is 
awarded  by  the  general  verdict,  he  should,  un- 
der 2  R  a  '76, 172.  sec.  332,  move  for  iudgment 
upon  the  answers,  for  the  sum  of  whico  he  is  by 
them  entitled.  BriekUy  v.  Weghom,  71-197,  '80. 
(«;  B.  a  '81,  546,  547.) 

20002.  Inconsistency  l>etween  general  Terdiei 
and  such  answers,  must  be  presented  by  motion 
on  the  answers,  and  can  not  be  presented  mo- 
tion for  new  trial.  Id. 

20008.  Judgment  non  obstante,  will  not  be 
rendered  on  answers  to  interrogatories,  if  there 
be  no  material  conflict  between  them  and  gen* 
eral  verdict.   Edvxirds  v.  Applegalet  70-325,  80. 

20004.  Motion  for  judgment  notwithstand- 
ing a  special  finding,  which  does  not  contem* 
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plate  a  general  verdict,  will  not  lie.   BHINer  t. 

IX.  CorreeU<nij  Modlfleatloiu 

20006.  Decree  of  C.  C.  may  be  modified  hy 
S.  C.    ConweU  v.  Oaypool,  8  Blf.  124,  '46. 

2000G.  Lut  dmnse  of  see.  99,  cod&  has 
reference  to  cases  in  which  ground  of  relief  is 
limited  to  act  of  takii^  or  rendering  judgment, 
as  in  cases  of  default,  and  does  not  look  to  er- 
rors which  occur  during  pnwress  of  cause  where 
both  parties  are  in  court.  I^ltonf,  Johnton,16- 
329,  ^GZ    {V.KS.  '81,  396.) 

30007.  An  application  to  correct  a  clerical 
error  in  a  judgment  or  decree,  must  be  made 
upon  motion,  and  is  not  subject  to  a  demnrrer. 
JaUms  T.  Xmo,  28-460,  '64;  Qoodwine  v.  Hed- 
riek,  2&^,  '68;  LaUa  t.  ChrigUh,  67-329,  '77; 
Bala  T.  Brwn,  67-282,  '77. 

20008.  Other  proceedings  hy  complaint  are 
irregular.  I(t 

20009.  A  notice  of  four  da^s  is  sufficient  to 
confer  jurisdiction.  LtUla  v.  Griffith,  57-329,  '77. 

20010.  Nnnc  pro  tunc  entries  to  correct  rec- 
ords of  jndgments,  etc.,  may  be  made  at  anj^  time, 
on  notice,  when  there  is  something  preceding  the 
misprision,  by  which  the  correction  may  be 
made.  Bala  v.  Btwm,  67-282,  '77 ;  Latta  v. 
Griffith,  67-329,  '77  -  Makepeace  T.  Luieiw,  87- 
436,  '67  ;  Jenkins  v.  Ixmg,  28-460,  '64;  Burson  t. 
.Bi»«r,  12-371, '69;  SUnerv.  ^uttcijSeW,  2-24,  '60; 
lAppeneoU  v.  Wyami,  2-661,  '51;  McManvt  T. 
Bidutrdton,  8  Blf.  100,  '46;  King  t.  ArUhony,  2 
Blf.  181,  '28',  Fitey.  Doe,!  Blf.  127.  '20;  Lam- 
bert  T.  Btaekman,!  Blf.  69, '20;  Smith  t.  Myen, 
5  BU.  223,  '39 ;  MUler  t.  iW  60-189,  '77. 

8001 1 •  So  aa  to  the  parties  in  whose  favor  the 
Indgment  was  rendered.  State  v.  (kettf  6-387, 
'56. 

20012.  Also,  the  names  of  all  the  parties 
against  whom  a  judgment  was  rendered.  Bales 
V.  Bromiy  57-282,  '77. 

20018.  Such  nunc  pro  <uno  entries  can  only  be 
allowed  when  there  is  something  to  amend  by ; 
that  is,  where  there  is  some  memorial  paper,  or 
other  minutes  of  the  transactions,  from  which 
what  actuallv  took  place  can  be  clearly  ascer- 
tained.  Makmeaee  T.  Lukene,  27-435,  '67. 

20014.  Jn^ment  paid.  Such  nunc  pro  iune 
entry  may  be  made  at  a  subsequent  term,  on 
due  notice,  to  correct  amount  of  judgment,  al- 
though judgment  as  orginally  entered  has  been 
paid.   Sherman  v.  Nixoa,  87-163, '71. 

20016.  BeformatloB.  Praetiee.  The  usual 
way  of  correcting  a  deed  is  for  the  court,  in  de- 
creeing a  reformation,  to  require  grantor  to 
make  a  new  deed ;  but  if  this  can  not  be  done, 
a  commissioner  is  appointed  for  that  purpose. 
When  new  deed  is  recorded,  a  matxinal  note  is 
made  on  the  record  of  first,  indicating  reforma- 
tion aind  whoe  recorded.  £tno  t.  BalOf  44- 
219, 73. 

20016.  ^rUes.  Thongh  no  commissioner 
is  appointed  as  between  parties  to  record,  de- 
cree of  court  ordering  a  reformation  was  bind- 
ing, and  they  are  required  to  take  notice  of  it. 
Toope  V.  Snyder,  47-91,  '74. 

2001 7.  Where  the  finding  shows  simply  an 
excessive  recovery,  the  court  should  simply 
modify,  not  reverse,  the  judgment.  J^hmets  v. 
iW,  69-462,  '80. 

20018.  Reformation.  Itiserrorforthecourt 
to  order  that  certain  words  be  erased  and  strick- 


en from  a  deed,  and  that  the  record  of  such  deed 
in  the  same  way  be  corrected.  It  has  no  such 
power.  The  court  should  find  that  there  was  a- 
mistake  and  in  what  it  consisted,  and  the  judg- 
ment should  be  as  specific  as  the  finding.  Toms 
V.  I^yder,  47-91, 74.  Cf.  Ktng  v.  Bdes,  44-2», 
'73. 

20019.  None  time  entry.  Judges  of 
courts  are  fully  empowered  to  examine  records- 
made  by  them  and  their  clerks,  and  to  reform 
and  amend  in  affirmance  of  judgments  of  such, 
records,  etc.,  '*all  that  which  to  them,  in  their 
discretion,  seemeth  to  be  misprision  of  the  clco^ 
therein."  When  judgment  rendered  has  been 
wrongly  entered  up,  the  amount  being  omitted, 
the  omission  may  be  supplied,  on  motion,  if 
record  of  cause  furnish  means  for  making  prop- 
er correction.   JtftUer  v.  Boyee,  60-189,  '77. 

20020.  Powers  of  court  to  make  such  cor- 
rections are'derived  chiefly  from  acts  of  parlia* 
ment  which,  with  common  law  of  England,  are- 

Sarts  of  the  laws  of  this  state,  and  especially  from 
Henry  VI  c.  12.  Jenking  v.  Long,  28-460,  '64.. 
Cf.  Burson  v.  Bhir,  12-371,  '69 ;  Silner  v.  Butier- 
fieid,  a-24,  '50 ;  LippeneoU  v.  Wygant,  2-661,  '51 ; 
McMawutf.  Btdtardem,  8  Blf.  100,  '46;  Jfmov. 
ArUhom.  2  Blf.  131,  '28;  ilte  v.  1  Bit  127, 
Milkr  T.  Bmu,  60-189,  '77. 

20021*  Such  entries  may  be  made  to  eonrecfc 
names  both  of  parties  in  whose  favor,  and  those 
against  whom  a  judgment  may  be  rendered. 
Balet  V.  Brown,  67-282, '77;  State  v.  Ocea,  6- 
387,  '55. 

20022.  Correction  dnringterm.  Pixxseed- 
ingB  of  courts  are  to  be  considered  in  fieri,  until 
close  of  term  at  which  they  are  entered.  Thus- 
when  there  was  no  answer  as  to  a  part  of  clum 
in  suit,  and  an  interlocutory  judgment  waa 
taken  as  to  that  part,  and  afterward,  upon  re- 
turn of  verdict,  defendant  moved  to  set  aside  in- 
terlocutory judgment,  and  substitute  amount 
found  by  jury  as  amount  for  which  jud^ent 
should  be  rendered,  supporting  his  motion  by 
affidavit  of  jurors  that  they  considered  facts  of 
case  and  agreed  u^n  their  verdict  as  if  whole 
amount  of  plaintiff's  claim  was  before  them; 
that  they  did  not  intend  that  sum  included  in 
their  verdict  should  be  added  to  amount  of  in- 
terlocutory judgment.  Held;  court  misht  upon 
this  affidavit,  rectify  irregularity,  and  sus^in 
motion.    Laymanv.  Chm^nU,  14-166,  '60. 

20038.  A  Judgment  by  eonfesston  majr  be 
corrected  on  complaint  filed  and  heard. 
V.  March.  15-248,  m 

20024.  Error  in  rendering  Jndgment "  wltlK 
oat  relief,"  etc.,  when  no  motion  was  made  iu 
court  below  to  be  relieved,  ts  not  available  in  S. 
C.    RoberU  v.  Hamibm,  16-305,  '60. 

20025.  A*motion  was  made  in  a  divorce  pro- 
ceeding to  modify  order  therein  for  custody 
of  child.  A  cross-motion  was  made  to  revoke 
order.  The  first  motion  was  dismissed.  Hdi  ,- 
not  error  to  refuse  a  dismissal  by  court  of  cross- 
moUon.         v.  Bnee,  62-64,  '76. 

20026.  Doubtfaf  whether  a  judgment  can  be 
amended  or  changed  after  term,  unless  there  be 
something  to  amend  by.  Baud  v.  BIau(ML16- 
73,  '60.   Cf.  18-73. 

20027.  Alteration  of  Jadgment.  Judgment 
for  certain  sum  with  interest  from  a  previous 
date  was  replevied,  and  afterward,  on  a  writ  of 
error,  altered  as  respected  interest.  .Sefd/ va- 
lidity of  replevin-bond  not  afiiected  ther^. 
Wetaer  v.         1  Blf.  334,  '25. 
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20028.  Where  judgments  were  rendered  in 
vhich  it  was  not  ordered  that  they  should  be 

•executed  without  relief,  as  might  have  been 
done  under  2  G.  A  H.  220,  and  alter  a  year  had 
"elapsed,  but  within  three  years  after  date  of 
rendition  of  judgments,  plaintiffs  instituted  pro- 

■ceedings  for  rehearings,  for  purpose  of  reform- 
ing same  so  far  as  to  have  them  so  entered  as  to 

.be  collectible  without  relief,  no  excuse  being  al- 
lied why  they  had  not  been  rendered  in  accord- 

.jince  with  said  statute,  and  no  transcript  of  rec- 

•ords  in  said  cases  being  filed  with  complaints, 

Ifeld;  so  far  as  appeared  from  complaints,  plain- 
-tifTs  had  waived  any  right  to  judgments  in 
forms  difTerent  from  those  entered.  Held;  in 
such  a  proceeding,  as  well  as  in  a  suit  upon  a 
judgment,  under  statute,  a  transcript  must  ac- 
company complaint.   Staiev.  Pteree,E2-116,  '64. 

20029.  Mistake.  Remedy.  A  court  of  chan- 
-cery  will  not  interfere  to  correct  a  clerical  mis- 
take made  by  the  clerk  in  entering  a  judgment 
-of  a  court  of  law  ;  nor  to  restrain  proceedings 
for  the  enforcement  of  the  judgment,  except  that 
perhaps,  in  a  case  of  emei^ncy,  where  an  exe- 
cntion  has  issued  in  vacation  and  a  levy  and 
;sale  are  threatened,  a  teniponuy  injunction 
;might  be  granted  to  restrain  proceedings  until 
the  next  term,  to  give  the  party  an  opportunity 
to  make  his  application  to  the  court  that  ren- 
^lered  the  judgment  to  correct  the  allied  mis- 
take. Cooper  V.  Btuterfidd,  ^2S,  *53 ;  Rabum  t. 
Shorlridge,  2  Blf.  480,  '31. 

200S0.  An  application  to  correct  a  judg- 
ment, not  excepted  to  at  the  time,  on  the  ground 
that  the  attorney  misunderstood  the  action  of 
•court  and  was  absent  at  the  time  it  was  made, 
-will  not  lie.  Dunham  v.  Toppan,  81-173,  *69. 

20031.  Jnstlces  of  the  peace  haTe  no 
power  to  change,  vacate,  or  in  any  manner  in- 
terfere with  judgments  by  them  rendered,  except 
to  grant  new  trials  in  the  statutory  times  and 
lo  enter  satisfaction  when  paid.  FoittT.  Qnmn, 
«6~471,  71. 

80QS2.  Jnd^ent  may  be  corrected  on  mo- 
tion at  a  BuhKquent  term  as  to  the  amount, 
when  the  error  was  simply  the  results  of  a  mis- 
-calculation  made  bpr  a  third  peraon  on  which 
the  court  and  parties  acted  in  rendering  the 
judgment,  and  all  the  papers  were  in  the  record 
and  the  correction  depended  simply  on  a  new 
calculation.   -Hughes  v.  Hindt,  69-9'i,  '79. 

20088.  An  application  to  correct  an  alleged 
-mistake  in  a  decree  will  be  refused  if  it  does  not 
■  change  the  legal  effect  of  the  decree.  Goodvine 
T.  flftWafe,  29-383,  '68. 

X.  Relief!  Settlnr  Aside. 

See  Defitull  IV. 

20084.  Complaint  to  set  aside  a  judgment  by 
default,  showed  circumstances  existing  at  the 
term  when  judgment  was  rendered,  preventing 
applicant  from  making  her  defense,  bat  did  not 
show  that  the  circumstances  existed  prior  to 
said  term.  Held;  insufficient.  SeMamner  v. 
iloBfer,  50-326,  '77. 

20085.  Such  complaint  alleged  that,  by  rea- 
son of  certain  circumstances  preventing  appli- 
cant from  attending  to  her  defense,  she  had 
trusted  to  another  to  make  such  defense,  who 
had  failed  to  present  it.  Held;  insnfficient; 
there  being  no  averment  that  such  person  bad 
agreed  to  present  such  defense.  Jd, 

20086a  Oranting  of  new  trial  uncondition- 


ally, vacates  judgment.    Rietelt  v.  BiuAau,  84- 

348,  '70. 

20087.  By  appearance  of  the  parties,  and 
going  to  trial,  prerious  Ju^ment  inthe  easse 

b  vacated,    filemirt  v.  Henry,  5  filf.  445,  '40. 

20088.  Complaint  to  set  aside  a  Jnd^ent 
for  ftand  In  obtaining  It,  ailing  that  judg- 
ment was  procured  "mainly"  on  testimony  « 
A,  and  that  "plaintiff  learned  the  fact  that  A 
had  been  induced,  by  threats  of  bodily  ham 
and  fear,  to  swear,"  etc.,  but  not  charging  that 
jud^ent  was  obtained  by  perjury]  oi  A,  not 
setting  out  the  facts,  and  not  alleging  that  A's 
testimony  on  the  trial  was  untrue,  is  insufficient 
Rough  V.  Layton,  61-106,  '75. 

20089.  Snbsequent  repeal  of  statute,  bj 
virtue  of  which  a  Jadraent  Is  reKderad,  does 
not  afTect  judgment.  JoMrpAv.  J3ttri^  46-59,*74; 
Same  V.  Same,  id.  61. 

20040.  Section  09.  An  application  for  re- 
lief against  a  judgment  taken  on  default,  under 
the  last  clause  of  amended  section  99  of  the  code, 
must  show  that:  (1)  the  party  applying  has  a 
meritorious  case;  and,  (2),  set  forth  the  facts, 
showing  the  grounds  on  which  the  relief  is  asked ; 
all  duly  supported  by  affidavits.  The  former 
can  not,  but  the  latter  may,  be  controvetted  in 
the  hearing  of  the  application.  Lake  v.  Jma, 
49-297, '74;  Buck  v.  Haven*,  iO-m, '72  ;  Fkein 
V.  Osgood,  84-150,  '70  j  yordv.  Marly,  56-531,  "77. 
(».  R.  S.  '81,  396.) 

20041.  The  truth  of  the  facts,  stated  as  a 
cause  for  having  the  default  set  aside,  can  not 
be  determined  upon  an  issae  raised  by  counter 
affidavits.  Atttv.  Owi^24-291/65w 

20042.  Such  application  may  be  made  by 
motion,  or  on  complaint.  The  evidence  may 
consist  of  affidavits^  deposition,  or  oral  testi- 
mony. No  answer  is  required.  Late  v.  Joma, 
supra  ;  Nord  v.  Marty,  supra. 

20048.  On  account  of  mlstakesrete.  When 
the  defendant  was  served  with  process ;  appeared 
by  attorney ;  filed  an  answer,  and  the  cause  was 
tried  by  a  jury,  he  can  not  review  and  have 
relief  against  the  judgment  on  account  of  irregu- 
larity in  the  process,  and  ignorance  of  the  cause 
of  action.  Bush  v.  Bush,  46-70,  '74. 

20044.  Relief  for  frand.  An  application 
for  relief  against  a  judgment,  upon  the  ground 
that  it  was  procured  by  fraud,  was  not  based 
upon  section  99  of  the  code,  but  upon  356.  fiiui 
V.  Bush,  46-70,  74 ;  DeArmmd  v.  AdamM,  25- 
455, '65.  Cf.  WooUu  v.Wooley,  12-663,  '59;  Me- 
Qii%v.3fc^tj)s,  18-294, '59;  22-163. 

'81,  396,  663.> 

20045.  The  time  In  which  an  actioB  mxy 
be  brought,  under  section  90,  is  within  a  year, 
and  such  time  is  not  shortened  or  governed  by 
the  doctrine  as  applicable  to  fraud  in  contracts 
and  judgment,  to  wit :  a  reasonable  time.  BmA 
V.  Bush  46-70,  '74. 

20048.  Jntewent  founded  on  a  bad  com* 
plaint,  not  cured  by  verdict,  should  be  set  aside. 
Friddle  v.  Crane,  68-683,  79;  L  Jk  C.  It.  Co.  r. 
Davis,  10-398,  '68. 

20047.  Under  section  99  of  Uie  code,  K  & 
'81,  396),  the  court  must  relieve  a  party  from  a 
judgment  taken  against  him  through  his  mis- 
take, inadvertence,  surprise  or  excnsanle  ne^ecL 
Oavanaugh  v.  T.  W.  A  W.  B.  Cb.,  49-149,  74; 
Bush  T.  Bush,  46-70 ;  Smiik  v.  Noe,  SO-117,  *&. 
(18-430;  26-247 ;  27-93.  The  rule  of  diseie- 
tion  chained  by  statuteO 

20048.  Fayment  of  OOite.  It  k  error  to 
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-  grant  inch  relief  conditioned  on  the  pajment  of 
•costs,  and  error  to  adjudge  against  the  party  re- 
«eiving  relief,  costs  already  adjudged  u;aiiist 
the  other.  QaoMUigh  t.  T.  W.  S  W.  B.  Co,,  W' 
pra. 

20049.  Belief  flnmu  There  are  three  pro- 
-ceedings  which  may,  to  some  extent  at  least  in- 
volve the  facts  of  the  case,  to  which  a  party  may 
resort  after  judgment  has  been  rendered  against 
.him  in  the  same  court.  1.  A  complaint  without 
leave  of  court  for  a  review  of  the  proceeding  and 
judgment  for  any  error  of  taw  appearing  in  the 
proceedings  and  judgment,  or  for  material  new 
matter,  discovered  since  the  renditien  thereof,  or 
for  both  causes.  In  this  proceeding  there  may  be 
a  formation  of  and  trial  of  issues  in  the  ordi- 
nary way.  2.  Application  for  a  new  trial,  either 
■during  the  term  or  after,  when  for  cause  dis- 
■  Goverra  alter  the  term,  the  application  may 
be  made  by  a  complaint  filed  not  later  than  the 

.  second  term  after  tne  discovery  on  which  a  sum- 
mons shall  issue  for  the  next  term,  and  it  is  to  be 
summarily  decided  by  the  court  upon  the  evi- 
dence produced.  Such  application  can  not  be 
made  later  than  a  year  after  the  final  judgment 
3.  Application  under  section  99, 3  Ind.  Stat.  373, 
which  grants  relief  to  a  party  from  a  judgment 
taken  against  him,  through  his  mistake,  inad- 
wertence,  surprise  or  excusable  neglect;  but  is 
not  intended  to  authorize  the  court  to  grant  such 
relief  from  a  judgment  based  upon  a  verdict 
which  was  the  result  of  a  trial  in  a  case  where 
issues  had  been  formed,  where  both  parties  ap- 
peared and  participated,  on  the  ground  of  new- 
ly-discovered evidence.  Wditler  v.  Maiden,  41- 
124,  '72. 

20050.  Proper  proceedings  may  be  had,  by 
a  partj^  iuterested,  to  annul  and  set  aside  a  so- 

'  called  judgment  of  divorce,  which  is  void,  either 
for  want  oi  jurisdiction  over  the  subject-matter, 
or  of  the  parties.  Wiilman  v.  WiUman,  57-500, 
»77  ;  Rhodes  v.  Defcmey,  60-468,  75. 

20061.  Remedy.  Sec.  99.  A  party  against 
vbom  a  judgment  dv  default  has  been  rendered 
must  seek  r^ief  under  the  last  clause  of  section 
99,  of  the  code.  *Lote  v.  Jones,  49-297,  '74; 
Websler  v.  Maiden,  41-124,  '72;  Frtuier  v.  Wil- 
liavu,  18-416,  'Q2;-Fiak  v.  Saker,  47-534,  '74; 
^236;  10-402;  12-91;  18-430,453;  15-433; 
10-306;  18-194;  27-93;  29-16,318;  80-117; 
84-150  ;  89-305,  294  ;  20-96;  25-466;  28-69; 
82-90;  88-111;  40-221;  44-231. 

20063.  Frand.  A  eomplaint  to  set  aside  a 
jadgment  taken  in  default,  on  the  ground  of 
fraud.  The  only  fraud  alleged  was  that  the  ac- 
tion was  commenced  by  plaintiff  when  nothing 
was  due  him.  Hdd;  complaint  bad.  The  de- 
fault admitted  plaintiff  was  entitled  to  some 
judgment.  Lake  v.  Jones,  49-297,  '74.  He  must 
first  set  aside  the  default.  Fisk  v.  Baker,  47- 
634,  '74 ;  Lakt  v.  Jmet,  tupra  ;  Yaaeey  v.  Toer, 
89-30&  '72. 

S0058.  A  party  seeking  to  set  aside  a  jadg- 
ment for  band  in  obtaining  it,  or  an  agreement 
for  fraud  In  its  execution,  must  proceed  prompt- 
ly upon  the  discovery  of  the  fraud.  An  unex- 
plained delay,  without  valid  excuse,  for  more 
than  five  years,  will  defeat  an  action  seeking  a 
remedy  against  such  fraud.  JIfooit  v.  Baum,  58- 
194,  '77. 

20054.  A  dday,  unexplained,  for  fonr  years, 
ifl  too  long,  and  is  fatal  to  an  action  fonnaed  on 

68 


fraud,  instituted  for  relief  against  such  fraud. 
Kruu  V.  Oraig,  58-661,  '76. 

20066.  Complaint  to  set  aside.  In  an  action 
to  Bet  aside  a  judgment,  the  complaint  allied 
that  the  defendant  commenced  suit  against  tlie 

ftlaintiff  on  a  note  made  by  plaintiff  to  the  de- 
endant ;  that  the  plaintiff  was  duly  served  with 
process ;  that  he  made  no  appearance  to  the 
action,  and  jadgment  was  rendered  against  him 
in  the  sum  of  $241 ;  that,  by  a  clerical  error  in 
the  proceedings,  it  was  shown  that  there  was  an 
appearance  for  this  plaintiff,  when  in  fact  there 
was  none;  that  he  never  authorized  any  one  to, 

Zpear  for  him ;  that,  by  another  clerical  error, 
e  record  fails  to  show  the  taking  of  a  default 
against  this  plaintiff,  when  in  fact  a  defanltwas 
taken  ;  that  a  short  time  before  the  commence- 
ment of  the  suit,  the  said  defendant,  by  its  offi- 
cers, informed  this  plaintiff,  that  his  indebted- 
ness to  them  was  ¥65,  and  unless  he  paid  said 
sum  Uiey  would  proceed  against  him  to  collect 
the  fines,  interest  and  dues  ;  that  he  was  led  to 
believe  that  judgment  would  be  rendered  against 
him  for  said  amount ;  that  he  is  a  German  and 
understands  very  little  of  the  English  language, 
and  especially  is  ignorant  of  the  modes  of  1^1 

Erocedure;  that,  when  the  sheriff'  served  him, 
e  told  him  he  n^  not  read  it  to  him,  as  he 
knew  what  it  was;  that,  trusting  and  relying 
upon  the  honesty  and  integrity  of  the  men  who 
made  the  statements  in  regard  to  his  indebted- 
ness, he  suffered,  through  inadvertence,  surprise 
and  excusable  n^lect,  a  default  and  jud^ent 
to  be  taken  against  him,  of  which  he  was  ignoi^ 
ant  till  execution  was  issued.  Prayer  to  set 
aside  judgment  and  allow  him  to  answer.  Held; 
complaint  is  so  clearly  insufhcient  that  court 
will  not  discuss  the  question.  She^rmeifar  T. 
Coiambia  City,  etc.,  Ass'n,  68-191,  '77. 

20056.  In  an  action  for  possession  of  real 
estate,  granting  of  a  new  trial,  under  statute, 
operates  as  a  vacation  of  Judgment,  without 
any  special  order.  Steeple  v.  Douming,  60-478, 
'78 ;  MaxmU  V.  CampbeU,  45-360,  '73. 

20057.  On  appeal  from  ^ud^ent  by  default 
if  record  does  not  show  service,  judgment  should 
be  set  aside.    Brimor  v.  Qalvin,  62-352,  '78. 

20068.  Complaint  by  a  junior  judgment- 
creditor  to  set  aside  fortraud  a  senior  judgment, 
which  is  a  lien  on  same  land,  and  to  which  he 
was  not  a  party,  need  not  contain  a  complete 
record  of  the  first  suit  Harbaugh  v.  JEToAm,  62- 
243,  '75. 

20059.  The  circuit  conrt  has  power  to  set 
aside  a  judgment  in  common  pleas  for  fraud  In 
behalf  of  an  injured  creditor,  who  was  not  a 
party.  Adkim  v.  NiehoUon,  89-535,  '72 ;  DeAi'- 
mond  V.  Adaim,  26-455,  '66. 

20060.  Also,  when  the  judgment  is  confessed. 
Harker  v.  GlideuxU,  28-219,  '64. 

20061.  But  not  in  favor  of  those  who  were 
parties  to  the  action.  Rmdge  v.  Bindge,  22-31, 
'64. 

20062.  Judgment  could  not  be  set  aside 

on  motion,  or  by  a  motion  for  new  trial,  nnless 
at  the  terra  at  which  the  judgment  was  rendered. 
Bland  V.  StaU,  2-608,  '61.   Bat  see  B.  a  '81, 396, 

561. 

20068.  Judgments  may  be  set  asMe  for 
fraud.   Nealix  v.  Dicks,  72-374,  '80. 

20064.  The  complaint  therefor  need  not  con- 
tain a  copy  of  the  former  proceedings.  Id. 
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20065*  It  is  not  to  review  a  judgment,  nnless 
based  on  newly  discoTered  evidence  showiDg 
fraud.  Id. 

2006B.  The  statutory  remedy  for  a  review  of 
a  judgment  does  not  restrict  the  equitable  pow- 
er of  the  court  to  the  two  grounds  therein  speci- 
fied. Id. 

20067.  When,  after  service  of  process,  the 
parties  had  entered  into  a  compromise  agree- 
ment, by  which  the  dispute  was  adjusted  and 
plaintifl' agreed  to  dismiss,  and  plaintiS'  subse- 
quently took  judgment  against  defendant  with- 
out his  knowledge,  it  is  such  fraud  as  entitled 
defendant  to  relief  and  have  it  set  aside.  Ac- 
tion for  such  relief  need  not  be  browht  in  three 
years.  Id.  {Qaidi  t.  Goodtna,  19-438,  '62,  OTer> 
ruled.) 

30068.  Not  sufficient  for  a  party  applying  to 
have  a  judgment  set  aside,  to  allege  that  he  was 
unable  to  attend  to  his  defense,  without  showing 
the  nature,  or  cause,  of  such  inability.  FroA  v. 
Dodae,  lfi-139,  *60. 

20069.  By  defitatt.  Uader  sec.  99,  code, 

a  party  may  be  relieved  from  a  judgment  taken 
by  default,  where  he  did  not  have  actual  notice 
oi  the  suit,  and  was,  at  time  of  constructive  ser- 
vice, and  until  after  expiration  of  term  at  which 
judgment  was  rendered,  absent  from  state,  and 

fhysically  unable  to  return.  Sitgt  v.  Mweny, 
4-369, '60. 

20070>  If,  upon  ovennling  a  demurrer  to  pe< 
tition  for  such  relief,  the  court  set  aside  the  de- 
fault  without  first  ordering  plaintiff  to  plead 
over^  he  can  not  assign  such  rating  as  error  un- 
less it  appears  from  the  record  that  the  court  re- 
fused to  permit  him  to  plead  over.  Id. 

20071.  Quart,  whether  the  code  provides  a 
substitute  for  the  general  common-law  mode  of 
setting  aside  a  judgment  or  decree  for  fraud, 
where  both  parties  appeared.  ICboUev  v.  Woo0», 
18-663,  '59.  Cf.  14^7;  16-73. 

20072.  Application  to  set  aside  judgment 
rendered  at  a  former  term.  Affidavit  that  de- 
fendant was  absent  from  the  state  when  copy  of 
summons  was  left  at  his  residence,  and  had  no 
actual  notice  until  after  judgment;  but  did  not 
show  meritorious  defense,  nor  excuse  for  not 
making  application  at  term  at  which  judgment 
was  rmdered.  Hdd;  affidavit  did  not  make  a 
case  which  authorized  vacation  of  judgment 
Stwaia  V.  Fay,  16-429,  '61. 

20078.  TacatioD.  A  justice  can  not  vacate  a 
judgment  rendered  by  him  in  a  suit  between 
parties,  on  an  application  of  one,  without  notice 
to  the  other  party.  &nttA  v.  ChandUr,  18-613, 
'59. 

20074.  When  the  conrt  below  erred  In  re- 
ftadDff  to  set  aside  a  judgment,  the  defendant 
has  two  remedies ;  1,  by  appeal ;  2,  by  bill  of  re- 
view. An  appeal  may  be  taken  from  the  ruling 
in  latter  proceedings.  ^TyT.  J9atcibnu,I»-230, 
•60. 

20075.  If  a  party  prosecutes,  to  final  deter- 
mination, a  bill  or  action  of  review  upon  a  judg- 
ment in  the  C.  C,  he  can  not  afterward  appeal 
to  the  S.  C.  from  such  judgment.  Iixdiana,  tic, 
Co..  V.  Botttledf/e,  7-25,  '55. 

20076.  Jadgments  of  divorce  can  only  be 
set  aside  upon  a  motion  for  a  new  trial,  made 
within  the  time  allowed.  McQuigg  v.  MeQuigg, 
18-294,  '69.   Cf.  19-438. 

20077.  Pending  a  motion  by  a  party  to  dis- 
miss, judge  out  of  court  informed  him  and  his  at- 
torney that  they  might  go  home,  as  he  should  sus- 


tain motion.  Subsequently,  and  in  abaenoe  of  de- 
fendant, he  overruled  motion,  tried  cause,  and 
gave  judgment  for  plaintiffs.  Held;  refusal  to- 
set  aside  judgment  for  surprise  was  such  error 
as  entitled  defendant  to  have  judgment  reviewed. 
Ely  V.  Hawkins,  15-230,  '60;  EdaaU  v.  Ayrts,id. 
286. 

20078.  The  court  found  generally  for  de- 
fendant, and  rendered  judgment  for  costs 
against  plaintiff,  and  subsequently,  wlthoat  any 
request  or  motion  Croni  either  party,  set 
aside  Indrment,  and  rendered  judgmeut  in 
favor  of  plaintiff.  HM;  error;  and  new  trial- 
should  be  granted.  Mart^ulakY.^Uma-f5i~ill.. 
'76. 

20079.  Such  proceeding  would  be  erroaeoos- 
on  motion  of  party  against  whom  judgment  was 
first  rendered,  l^roper  practice  is  to  grant  a 
new  trial.    Wright  v.  Hawkma,  86-264,  '71. 

20080.  Where  a  court  can  examine  the  rec- 
ords of  two  judgments,  latter  annulling  and 
setting  aside  former  Ibr  flrand,  and  the  tran- 
script of  the  first,  is  offered  in  evidence,  the  oom-- 
petency  of  the  evidence  rests  with  the  court,  and 
it  is  error  to  admit  it.  It  is  not  for  the  jury  to- 
decide  whether  the  first  was  valid  or  not.  Smm- 
ton  V.  Steicart,  62-68,  '75. 

20081.  Application  to  set  aside  a  judgment, 
an  the  ground  that  the  party  did  not  know  that 
it  was  rendered  against  him.  He  was  present  at 
tite  trial;  and,  on  return  of  the  verdict,  moved 
for  a  new  trial,  and  in  arrest  of  judgment,  and 
no  reason  appeared  for  his  ignorance.  Meld/' 
nothing  in  the  case.  CStapman  v.  Qeringer,  10- 
23,  '57. 

20082.  Practice.  Affidavits  in  support  of  a 
motion  to  set  aside  a  judgment  and  grant  a  new 
trial  may  be  amended  with  the  permission  of 
the  court  as  long  as  the  motion  is  undetet^ 
mined.    Ooings  v.  (^apatan,  18-194,  '62. 

20088.  Br  default  Motion  to  set  aside.. 
Suit  on  two  bills  of  exchange  drawn  by  A,  in- 
dorsed by  B,  and  accepted  by  C.  Service  on  A 
and  B,  but  none  on  C.  Judgment  by  default 
against  A  and  B.  Motion  to  set  aside,  eti^,  on 
affidavits  of  A  and  C.  Af^avit  of  C,  that  at 
commencement  of  suithewasabsent  from  state; 
that  he  had  no  attorney ;  that  he  had  been  de- 
ceived by  a  previous  arrangemrat  with  plain- 
tiff, which  arrangement  was  set  forth;  Uiat  he 
had  a  good  defense,  etc.  Affidavit  ot  A,  sub- 
stantially same  as  C's,  and  furtfaer  that  wbm- 
suit  was  b^^n,  he  supposed  Cs  attomev  would 
defend,  etc.;  that  otherwise  he  and  ^  would 
have  employed  attorneys  and  defended;  that 
they  had  good  defense,  etc.  Held  ;  no  anch  de- 
gree of  diligence  was  shown  as  would  fall  with- 
in the  term,  "excusable  n«rlect,"  as  to  A  and  B. 
Hays  V.  Bank,  21-154,  '63. 

20084.  A  justice  having  granted  defendant  a 
new  trial,  on  the  day  fixed  for  the  same,  set 
aside  his  order  granting  same,  and  affirmed  his 
previous  judement  Hdd;  by  granting  new 
trial  original  Judgmeut  was  set  aside,  and 
subsequent  judgment  of  affirmance  must  be 
viewed  as  a  judgment  for  plaintiff,  of  that  date, 
for  amount  of  first  judgment  Bowen  v.  Jfe- 
AW5Blf.231,'39.   Cf.  4  Bit.  492. 

20086.  A  person  can  not  sustain  a  tare  faan 
to  vacate  a  judgment  which  is  r^ularon  its 
face,  and  which  he  obtained  at  a  term  prior  to 
that  when  the  scire  faeioM  issued.  Bnckmndge  v. 
MeOtdloeh,  7  Blf.  334,  '44. 

20086.  The  courte  of  this  state  have  no  power 
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to  set  aside  their  decrees  in  equity,  on  motion, 
after  the  term  at  which  they  were  rendered,  ex- 
cept in  cases,  under  the  statute,  of  non-residents, 
infants,  etc  GvtUU  y.  ZftmsA,  5  Blf.  33,  '38.  Ct. 
18-91. 

S0087.  Judgment  by  defitnlt.  Setting 
asidCt  Where  an  applicant  to  have  a  judgment 
set  aside  under  sec.  99,  of  the  code,  showed,  by 
verified  complaint,  that  he  had  never  been  a 
member  of  the  firm  against  whom  the  judgment 
had  been  rendered.  Ileid;  complaint  showed  a 
meritorioas  defense.  Bridtxr  t.  Gainn.  62-352, 
'78. 

20088.  Remedy.  Belief  can  be  bad 
against  a  fraudulent  judgment,  confessed  for  the 
purpose  of  defrauding^  creditors,  in  the  same  suit 
m  which  a  Judgment  h  sought  by  a  creditor  for 
a  debt.  Harker  v.  GlideuxU,  2fr-2I9,  '64.  Cf. 
52-243. 

20089*  A  judgment,  where  cause  is  tried  by 
the  court,  can  be  set  aside  only  on  same  pre- 
ponderance of  evidence  that  would  invalidate  a 
verdict.   Dmlajt  v.  Jonet,  4-641,  '53. 

20090*  Fraud.  Complaint  to  set  aside  and 
vacate  a  judgment  on  a  claim  against  an  estate 
on  account  of  fraud  of  the  judgment-plain tifl^ 
must  show  that  the  claim  was  invalid,  for  if  valid 
the  estate  has  not  been  injured.  Suddar  y.  Sam- 
pie,  29-315,  '68. 

20091.  Complaint  by  T  and  wife,  under  sec. 
99,  code  (R.  S.  '81, 396),  to  set  aside  a  judgment  of 
foreclosure  rendered  against  them  upon  default, 
alleged  that  at  time  of  service  of  summons,  and 
for  two  months  thereafter,  said  T  was  sick,  and 
not  expected  to  recover,  rendering  him  unable 
to  attend  to  business ;  that  his  wife  knew  noth- 
ing of  any  defense  her  husband  had,  and  was 
too  much  occupied  with  necessary  care  for  her 
husband  to  liave  permitted  her  to  have  made 
any  arrangement  tor  such  defense ;  that  when 
the  mortgage  was  executed,  there  were  upon  the 
lands  embraced,  a  portable  steam  saw-mill, 
boiler,  etc.,  which  had  always  been  treated  as 
personal  property,  having  been  moved  from 
time  to  time;  that  complaint  on  which  judg- 
ment was  rendered,  alleged  that  said  mill  was 
included  in  the  mortgage,  that  the  iud^ment 
embraced  the  same,  and  that  it  was  sola  with  the 
real  estate,  the  truth  being  that  said  mill  was 
not  included  in  the  mortgage,  and  that  plaintiffs 
had  no  knowledge  that  it  was  so  claimed,  or  had 
been  included  in  the  judgment,  until  long  after 
the  sale  by  sberifT,  T  s  sickness  having  contin- 
ued until  time  of  such  discoreiy.  Held;  on 
demurrer,  complaint  sufficient.  Tm^or  y.  Wat- 
tins,  62-511,  '79. 

20092.  Motion  to  set  ulde  a  Jndgmeit  in 

writing  for  the  reason  "  that  the  proceedings  in 
rendering  final  judgment  against  tnem  are  irreg- 
ular and  contrary  to  law.''  The  particulars  of 
the  irregularity  and  illegality  were  stated  by 

Earol.  Held;  objections  were  sufficiently  bronght 
efore  the  court ;  motion  need  not  have  been  in 
writing.    Muiiendort  v.  Silvers,  84-98,  '70. 

200V8.  A  Judgment  will  not  be  set  asidej 
in  a  collateral  suit,  because  a  necessan^  party 
was  omitted.   J>wig3in»y.  QxA,  71-679,  m 

XI.  CondnslTe;  Colbtenllj  Attacked. 

20094.  A  judgment  of  any  court,  in  suit  re- 
quiring ordinary  adversary  proceedings,  that 
appears  upon  its  face,  or  may  be  shown  by  evi- 
dence (where  it  may  be  shown)  to  have  been 


rendered  witliout  jurisdiction,  by  notice  of  per- 
son of  defendant,  or  without  jurisdiction  of  sub- 
ject-matter, is  void  and  may  "be  attacked  collat- 
erally.   Honury.  Doe,  1^130,  '48.   Cf.  68-466. 

20005.  But  when  not  void,  judgments  are  not 
impeachable  collaterally.  Zeigenkager  v.  i)oe, 
1-296,  '48  ;  Doe  v.  Smith,  id.  451,  '49;  Herren  v. 
aifford  18-411,  '62. 

20096*  Where  the  jurisdiction  of  an  inferior 
court  depends  upon  a  factwiiich  the  court  is  re- 
quired to  ascertain  and  settle  by  its  decision, 
such  decision  is  conclucdve  as  against  all  col- 
lateral attacks*   B>rter  v.  Stout,  78-3,  '80. 

20097.  The  title  of  a  purchaser  at  a  Judicial 
sale  can  not  be  impeached  by  evidence  that  the 
judgment  was  not  rendered  for  correct  amount, 
andsuch  evidence  is  inadmissible.  The  judg- 
ment is  conclusive  as  to  the  parties,  and  all 
claiming  under  them.  Sptahn  y.  GiUespte,  48- 
397,  74.   Cf.  CanetUer  v.  Doe,  2-466,  '51. 

20098.  Also, when  the  jud^entwas  rendered 
in  a  court  having  jurisdiction  of  the  snhject- 
matter  and  of  the  parties,  though  the  complaint 
was  insufficient.    Abdtl  v.  Abdil,  88-460,  70. 

20099*  In  action  to  subject  property  to  sat- 
isfaction of  a  judgment  and  execution,  judgment 
is  conclusive.     Scott  v.  Ind'oolit  Wagon  Worka, 

48-  75,  '74. 

20100.  Replevin  bond*  A  judgment  ren- 
dered in  a  leplevin  suit  can  not  be  attacked  in 
a  suit  on  a  replevin  bond.   Lmdeny.  Qeorgt, 

49-  309,  '74  J  Drnnv v.  Eeynolds, 24r-248,  '66:  Oirr 
V.  Etlix,  87-465,  '71 ;  Davia  v.  Orov,  7  Bit  180, 
■44;  Wallaee  v.  Clark,  7  Blf.  298,  '44. 

20101.  The  record  of  a  finding  and  judg- 
ment can  not,  in  a  collateral  proceeding,  be 
varied,  amended,  or  contradicted.  Landert  y. 
George,  tapm.    Cf.  26-42 ;  1  Blf.  360. 

20102.  Issues.  A  mortgagee  of  chattels 
brought  suit  in  replevin  against  the  sberifi'  and 
attaching  creditors,  and  after  the  filing  of  an 
answer  and  certain  pleadings,  the  following  pro- 
ceeding was  had,  according  to  the  record  by  the 
clerk :  "This  cause  is  now  submitted  to  the  court 
for  trial,  agio  the  value  of  the  properly^  mentioned  in 
the  complaint;  and  the  court  naving  heard  and 
examined  all  the  evidence,"  etc.,  •  *  "  does  find 
that  the  property  mentioned  .is  of  the  value  of," 
etc.,  •  •  •  "and  that  the  defendant  is  entitled 
to  have  thesame returned  to  htm," or  to  recover 
its  value;  "that  the  defendant  recover  of  the 
plaintifi","  etc.,  damages  and  costs,  and  the  prop- 
erty mentioned,  etc.,  or  the  value  thereof,  etc 
The  plaintifi'was  in  court.  Held;  there  was  a 
trial  and  finding  on  the  issues  generally  as  to 
the  title,  the  statement  of  the  clerk  that  the 
trial  was  "  as  to  the  value  of  the  property  "  to 
the  contrary,  notwithstanding.  Leau&n  T. 
Oeorge,  49-309,  '74. 

20108.  Binding  on  parties.  H  and  T  had 
purchased  certain  land  as  tenants  in  common. 
T  paid  all  the  purchase-money.  They  were  part- 
ners. T  claimed  a  lien  on  H's  half  for  half  of 
the  purchase-money.  Kach  sold  to  T)j  and  united 
in  a  deed  of  general  warranty  to  him.  D  exe- 
cuted to  each  notes  for  their  respective  shares. 
T,  at  the  time  of  the  execution  of  the  joint  deed, 
to  D,  gave  notice  to  D  of  the  facts,  and  that  he 
held  a  lien  on  the  half  conveyed  by  H  for  the 
amount  due  him,  and  would  hold  D  liable  for 
it.  H  indorsed  the  notes  to  C  on  the  day  of 
their  execution.  T  brought  action  for,  against 
H  and  D,  and  obtained  judgment  against  H  for 
his  half  of  purchase-money,  and  a  lien  against 


Digitized  by 


Google 


there  was  a  Talid  lien  on  the  land  at  the  time 
he  purchased ;  that  Buch  lien  was  a  breach  of 
the  covenants  in  the  dee^  and  that  he  was  not 
liable  OD  the  note  assigned  to  C.  Hdd;  D  was 
liable  to  C  Conceding  that  T  had  a  lien  on  the 
land  against  H,  either  as  a  partner  or  by  sub- 
jx>gation  to  the  rights  of  his  vendor,  he  can  not 
set  up  such  rights  in  opposition  to  the  general 
Warranty  deed  ezecutea  oy  him  and  H  to  D. 
The  fact  that  T  gave  notice  to  D  of  his  claim  to 
such  lien  and  such  rights,  amounted  to  nothing. 
Hdd/  C  was  not  bound  by  the  judgment  against 
H  and  D,  as  he  was  not  a  party  to  the  action, 
snd  had  obtained  the  notes  before  the  com- 
mencement of  the  action.  Fordiee  t.  Hardaty, 
86-23,  '71. 

20104.  Estoppel.  Wrong  date.  Record. 

"Wben  a  case  was  tried  July  29,  '65,  and  by 
agreement  and  at  request  of,  and  for  accommo- 
dation of,  plaintiff,  judgment  was  entered  as  of 
that  date  in  order  book,  in  a  blank  space  left  for 
that  purpose,  over  signature  of  judg&  and  in 
Jan.,  ^66,  judge  rendemi  judgment  and  entered 
itinblank,asof  former  date,  plainUfTie  estopped 
-from  claiming  that  judgment  was  not  Tendered 
in  July,  '65.  Ridgwsu  y.  Muriton,  88-201t  '67. 
•Cf.  87-505:  81-1. 

20105.  In  the  abeenoe  of  fraud  the  Tecoid  is 
•oonclusive.  id. 

20106.  Jnrladlction  OTer  Infiints.  When  a 
•court  having  jurisdiction  of  the  subject-mattera 
Appoints  a  guardian  for  certain  infants,  it  de- 
'Cides  question  as  to  residence  of  infants,  and 
such  decision  is  an  exercise  of  jurisdiction  and 
can  not  be  collaterally  attacked',  though  decis- 
ion may  be  erroneous.  Dequindre  v.  WiUiams,  Sl- 
444,  '69. 

20107.  JarisdIotioD.  When  courts  of  super- 
ior jurisdiction,  in  certain  proceedings  must, 
from  nature  of  case,  before  unal  action,  ascer- 
tain whether  It  has  jurisdiction  to  act  as  it  is 
invoked  to  do,  and  it  does  so  act,  matter  can 
not  be  questioned  collaterally.  Dtqaindre  v. 
WiUiama,  Sl-444,  '69. 

20108.  Organization.  A  board  of  commis- 
sioners permitted  the  organization  of  a  turnpike 
'Company  under  the  act  of  March  6,  '65.  The 
"turnpike  to  be  constructed  by  such  supposed 
■corporation  was  less  than  fire  miles,  though  it, 
by  purchase  of  another  road,  was  extendra  be- 
yond such  length.  Hdd;  no  valid  organisa- 
tiouj  and  the  action  of  the  board  was  not  con- 
clusive on  the  owners  of  the  lands  assessed  for 
the  construction  of  the  road,  nor  on  the  signer 
-of  the  petition  to  the  board  of  commissioners 
for  the  otvanization  of  the  company.  The  col- 
lection ofsiich  assessments  may  be  injoined. 
Qrem  V.  B^aon,  81-7,  '69. 

20109.  Under  the  act  March  11,  '67,  an  ap- 
plication for  appointment  of  appraisers  to  assess 
tenefits  arising  from  construction  of  gravel 
Toad,  etc.,  can  not  be  made  to  board  of  commis- 
dsioners  by  any  but  a  company  organized  under 
act  of  May  12,  '52.  Such  board  is  not  reaiiired 
to  determine  whether  company  had  been  legal- 
ly organized,  and  if  any  such  finding  has  been 
made  it  will  not  be  conclnsive  on  the  owners  of 
land  assessed.   Rhodes  v.  Piper,  40-369,  '72. 

80110>  Judgment  of  a  court  of  general  juris- 
diction, where  it  has  jurisdiction  of  the  sub- 
ject-matter and  person,  is  not  void,  and  can  not 
be  attacked  collaterallyfor  fraud  or  irregularity 
in  ratih  proceeding.    Wii^  v.  i^wey,  61-457,  '78. 


ruptcy,  is  such  a  court.  Id. 

80112.  Hei^r.  When  judgment  is  rendered 
by  a  court  having  jurisdiction  botb  of  subject- 
matter  and  of  persons  of  parties,  such  iadg- 
ment  is  a  merger  of  ehates  of  atiion,  which  ire 
foundation  of  action,  and  is  valid,  conclusive^ 
and  can  not  be  attacked  in  a  collateral  pro- 
ceeding.   Preader  V.  Tamer,  57-56,  '77. 

201 18.  Also,  in  an  action  against  jusUce  for 
making  false  entry  by  mistake.  Larrf.SUde, 
45-36^  '73. 

20114.  It  will  be  presumed  that  accoonts,  ex- 
isting between  two  parties,  anterior  to  the  ren- 
dition of  a  judgment  in  favor  of  one  agaiuBt  the 
other  were  settled.    Doddt  v.  Doddt,  57-293,  '77. 

20115.  Decree  of  court  granting  or  refusing 
alimony,  is  conclusive  on  parties  who  have  ap- 
peared to  action  or  who  were  properly  In  court. 
Mom  V.  Bavm,  58-194,  77. 

20116.  Also,  in  granting  care,  custody  and 
education  of  a  minor  child ;  but  court  may  r»- 
serve  power  to  open,  modify  and  alter  decree  as 
to  such  minor  children.  SvUivaa  v.  Littnui, 
4»-262,  *74;  Wi3.iaim»y,  TFiaiawu,  18-523, 'Sfc 

20117.  In  deeree  granting  divorce,  it  wis 
decreed  that  plaintiff  was  owner  of  certain  notes 
and  a  mortgage,  which  had  been  made  to  the 
wife,  and  latter  was  required  to  surrender  snch 
notes  to  plaintiff;  payor  injoined  from  paring 
such  notes  to  the  wife  or  ner  assigns,  and  re- 
quired to  pay  them  to  plaintiff.  Hdd;  decree 
could  not  l>e  attackea  collaterally.  Ayen  t. 
Hardman,  66-291,  '79. 

20118.  The  JudgmeHtor  a  Justice  of  tke 

peace,  binding  a  prisoner  to  appear  in  the  cir- 
cuit court;  thougft  erroneous,  can  not  be  attack- 
ed in  an  action  on  the  recognisance.  Hmis  t. 
Slaie,  64-2,  '76, 

20119.  An  order  by  board  of  commissionen, 
establishing  a  ditch,  was  a  final  proceeding  1^ 
a  court  of  competent  jurisdiction,  which  coold 
not  be  attackea  collaterally,  though  it  mi^t 
have  been  reversed  on  appeal.  As  defendant 
did  not  appeal,  he  is  bound  by  the  judgment, 
and  may  not  set  up  injuries  so  sustained,  ut 
defense  to  obstructing  the  ditch.  Quadm  v. 
KyU,  67-206,  '79. 

20120.  Judgment  as  t«  the  invalidity  fif 
certain  articles  of  association  is  not  evideier 
of  such  invalidity  or  insufficiency,  as  against 
not  a  party  to  such  suit,  nor  having  notice  of  it, 
or  that  the  suit  involv^  the  invalidity  of  the 
same,  though  he  had  a  contract  with  a  jiarty  to 
such  suit,  binding  only  on  the  condition  that 
such  articles  were  valid  and  snfficienL  B*ruf. 
SlanUy,  72-350,  '80. 

20121.  On  vrhom  binding.  In  suit  against 
administratrix  of  A  on  a  bond  in  which  A  wai 
surety  for  B,  as  sheriff,  judgment  previously  ob- 
tained against  B  on  same  bond  is  admiGBilue  at 
evidence  for  plaintiff.  Govenor  v.  SheSn/,  2  fAl 
26,  '26;  JVtcA5«m  v.  Carr,  3  Blf.  104,  '32. 

20122.  If  the  administratrix,  being  sued  on 
the  bond,  had  given  notice,  of  pendency  of  euit, 
to  B,  and  there  had  been  judgment  against  her, 
that  judgment  would  have  been  conclnaiTC 
against  B  in  a  suit  against  him  by  admioistrf 
trix.  Id.  Of.  1-105,  which  is  overruled  byl- 
538;  7-63. 

20123.  How  far  conclnglve.  As  a  geoertl 

rule,  if  a  party  suffer  judgment  to  pass  in  a  mat- 
ter where  he  might  have  availed  himself  of  a 
defense  at  law,  chancery  wilt  not  relieve  him ; 


fense  vould  authorize  a  cotirt  of  law  to  render 
a  psr^  fall  relief,  in  the  case  presented  hj  the 
evidence.    Murphj/  v.  Blair,  15-184,  '69. 

80124*  On  whom  coDclnstTe.  A  defendant, 
moving  to  dismiss  a  co-defendant,  waives  anv 
nghts  that  might  have  accrued  to  him  if  such 
person  had  remained  a  party-defendant ;  and 
the  party  dismissed,  bv  submitting  thereto  with- 
out objection,  would  be  as  fully  concluded  by 
the  juagment  as  if  he  had  continued  a  party. 
Cnm  V.  Beanon,  17-612,  '61. 

30125*  The  conclusiveness  of  a  judgment 
rests  not  upon  the  doctrine  of  estoppel,  out  upon 
the  grouna  that  the  whole  community  have  an 
interest  in  holding  the  parties  conclusively 
bound  by  the  results  of  their  own  litigations. 
Qamn  T.  Gmi/dm,  4t-569,  '73. 

20188*  It  is  only  when  the  point  in  imne  has 
been  determined,  that  the  judraient  is  a  bar.  If 
the  suit  is  discontinued,  or  if  the  plaintiff  be- 
comes non-suited,  or  for  any  other  cause  there 
has  been  no  judgment  upon  the  mattterin  issue, 
the  proceedings  are  not  conclusive.  Wijtakip  v. 
Winshm,  43-291  '73. 

80127.  A  judgment  that  certain  property  is 
enbject  to  an  attachment  and  that  it  be  sold, 
etc.,  is  conclusive  and  can  not  be  attacked  col- 
laterally by  the  parties  thereto.  BaJesv.  ^oimer, 
48-489,  '74. 

20128.  Issnes  tried.  Parol  evidence.  The 

f resumption  is  that  whatever  matters  were  em- 
raced  by  the  issues  in  a  case  were  determined  ; 
but  it  is  not  conclusive.  VV'hen  a  former  ad- 
judication is  pleaded  and  relied  on,  the  other 
party  may  allege  and  prove  by  parol  what 
questions  were  determined.  Scttorffv.  Wiar,  fift- 
32,  '76 ;  Harmm  v.  Goodman,  12-920,  '59.  Cf.  /.  A 
CR.Ca.v.  Oark,  21-160,  '63 ;  Brandonv.  Judah, 
7-645,  '66;  WaUcer  v.  HovUan,  5  Blf.  348,  '40. 

80189.  Though  note  of  married  woman  is 
void,  a  judgment  by  default  thereon,  though 
complaint  snows  she  is  a  married  woman,  will 
be  valid,  on  account  (1)  of  the  estoppel,  and  (2) 
the  demands  of  the  public  faith  for  security. 
Burk  V.  urn,  66-419,  '76. 

20180.  The  jud^ent  of  a  justice,  binding  a 
prisoner  to  appear  in  circuit  court,  though  erro- 
neous, can  not  be  attacked  in  action  on  the  re- 
cognizance.   Harri»  v.  i^ate,  64-2,  '76. 

20181*  A  judgment,  in  a  collateral  proceed- 
ing, may  be  attacked  by  a  stranger  for  fraud. 
De  Armond  v.  Adams,  25-4.55,  '65;  Latv.  Back, 
80-148,  '68.    a.  BriUon  v.  State,  54-535,  '76. 

20182.  A  married  woman  U  estopped  from 
asserting  any  title  contrary  to,  and  from  con- 
troverting Uie  iacts  recited  in,  a  judgment  in 
a  cause  to  which  she  was  a  party.  She  should 
have  protected  her  rights  in  such  action.  Mc- 
Caffrey V.  Corrigan,  4&-175,  *74.  Cf.  Landers  v. 
iJwwias,  46-522, '74;  Waffmr  v.  fim'nfl,  44-441, 
'73;  Eleon  v.  aDovxl,  40-300,  '72;  McDanid  v. 
Chrrer,  trf.  250  ;  BueU  v.  Sftunmn,  28-464,  '67. 

20183.  When  the  decedent's  estate  had  been 
appraised  at  less  that  $300,  and  the  widow  had 
obtained  an  order  of  the  proper  court,  vestine 
said  estate  in  her,  she  Ih  entitled  to  sue  for  and 
recover  all  claims  and  property  belonging  to 

'  sncb  estate,  though  such  assets  may  exceed  $300 
in  value,  so  long  a»  tiuch  order  remaiiu  in  force. 
Doom  V.  Dmrm,  1 7-95,  '61. 

80184.  How  far  coneluslve.  Parties.  A, 
in  '32,  held  a  pre-emptor's  title  to  certain  land. 
In  '41,  he  conveyed  the  land  with  full  covenants 


Q  Afterward,  a  patent  was  issued  for  it  to  A. 
In  '60,  C  conveyea  it  to  D,  who  at  same  time 
conveyed  it  to  E,  by  way  of  mortgage  to  secure 
the  unpaid  purchase-money.  In  bX,  D  con- 
veyed his  equity  of  redemption  to  F,  subject 
to  the  mortgage.  Afterward  E  sued  to  fore- 
close the  mortgage  and  had  judgment  of  fore- 
closure and  sale.  F  was  not  party  to  that 
suit.  if«/d/thatnothavingbeen  a  party  thereto, 
his  rights  are  not  precluded  by  the  jadgmenW 
except  that  he  can  not  contest  the  amount  of 
the  judgment,  unless  for  fraud ;  ner  can  he 
maintain  an  action  to  review  it,  because  he  was 
not  a  party  ;  nor  avoid  its  payment,  because  it 
is  for  purchase-money  of  the  land,  and  there 
has  been  do  ouster  of  the  original  vendee  or  hi» 
grantee,  nor  any  attempt  to  rescind;  but  he 
may  show  fraad,  and  he  may  redeem.  Stamur 
V.  Colman,  80-486,  '63.    Cf.  28-91. 

20185*  A  judgment  which  is  unreversed  can 
not  be  objected  to  as  evidence,  merely  because 
it  is  erroneous,  .^ftter,  if  a  nullity.  Doe  v.  Baty 
4  Blf.  263,  '36. 

20186.  How  oonclnslve.  One,  who  was  not 
a  party  to  an  action  in  which  a  judgment  was 
rendered,  and  who  was  a  proper,  though  not  a 
necessary,  party,  Is  not  debarred  of  his  rights 
thereby,  except  he  can  not  contest  the  amount 
of  the  judnnent,  unless  he  shows  it  fraudulent. 
.Sumner  v.Oiteinan,  80-486-8, '63;  WrUAf^.  Field, 
7-376,  '56;  BomeeUY.  Sifmonfon,  8-516,  '51.  Cf. 
18-418-20. 

20187.  On  whom  conclusive.  In  an  ac- 
tion upon  the  bond  of  a  deputy  marshal  and  his 
sureties,  for  the  taking  by  the  deputy  of  insuffi- 
cient bail  on  an  execution,  the  defendants,  if 
notified  of  a  suit  against  the  marshal  and  the 
Boreties  for  the  taking  of  such  bail,  and  author- 
ized to  plead  and  offer  such  evidence  in  defense 
of  the  action  as  they  may  desire,  are  concluded 
by  the  amount  of  damages  recovered  in  the  lat- 
ter suit.    Hand  v.  Ihytor,  4-409,  '53. 

20188.  It  will  not  be  presumed  in  a  collat- 
eral proceeding  that  the  court  had  jurisdiction 
of  the  person  of  resident  infant  defendants  at  the 
hearins,  where  the  adverse  party  has,  in  such 
proceeding,  directly  admitted  the  contrary.  Doe 
V.  Andcnon,^^,  '54. 

20189.  Error  of  the  court  in  retaining  a  catise 
and  overruling  a  motion  to  dismiss,  can  not  be 
inquired  into  collaterally,  but  the  effect  of  the 
effect  of  the  judgment  as  a  former  adjudication 
of  the  matters  involved,  may  be  determined  by 
an  examination  of  the  entire  record.  Miiler  v. 
Mans,  2S-194,  '67. 

20140.  If  the  record  show  that  the  cause 
should  have  been  dismissed  and  not  adjndi' 
cated,  a  former  recovery  is  not  proven.  Id. 

20141.  JndgmMit  good  apon  its  face  cai» 
not  be  attack^  collaterally.  Orbom  v.  SUnvUy 
65-321, '79. 

20142*  An  approval  of  an  administrator's 
report  is  a  judgment  which  can  not  be  attacked 
collateralW.  ^der«v.i>)y,61-298.'78. 

80148.  A  died  intestate,  seized  in  lee  of  land, 
leaving  a  widow,  who  afterwards  died,  devising 
her  estate  to  B  and  C,  children  of  herself  and  A. 
Afterward  'A's  administrator  filed  petition  for 
sale  of  land  to  pay  debts,  notifying  all  the  heirs 
of  A  ;  B  and  C  appeared.  Order  for  sale  of  all 
the  land  belonging  to  estate  of  A.  Held;  order 
of  sale  as  to  widow's  interest  in  the  land  sold 
being  void,  appearance  by  B  and  C,  as  Astra  <^ 
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did  not  render  the  order  conclusive  againBt 
them,  as  devUeet  of  the  mdow,  for  thej  could  be 
concluded  only  in  the  character  in  which  they 
were  sued.   Mica  t.  Frakea,  71-412,  '80. 

S0141*  A  judement  in  an  action  can  not  be 
collaterally  attauced  on  account  of  a  misjoin- 
der of  causes  of  action.  Jonet  t.  Levi,  72-586, 
'80. 

20145.  Though  a  judgment,  in  action  of  dis- 
seizin, settles  titles  field  by  parties  at  time  of 
its  rendition,  it  does  not  prevent  losing  party 
from  inforcing  a  superior  title  subsequently  ac- 
quired, nor  preclude  either  of  parties  from  ap- 
plying to  a  court  of  chancery  to  perfect  his  title, 
or  to  injoin  a  judgment  obtained  contrary  to 
equity.  t.  MeGraeMn,  2  Blf.  260,  'S9, 

XIL  Tfrfd  and  Erroneons. 

20146.  A  personal  judgment  or  decree  is 
void,  unless  court  rendering  it  has  jnrigdictlon 
«Ter  person  of  defendant,  as  well  as  Bubject- 
matter.   MiieheU  v.  Gray,  1^123,  '62. 

20147.  Judpmeat  of  Justice  against  de- 
fendant, without  actual  or  constructive  notice, 
or  without  appearance,  void.  Alien  t.  Ckadtm, 
1-399,  '49 ;  Wart  v.  Finley,  8  Blf.  335,  *46 ;  BHk 
T.  WiJ»cm,  4  Blf.  169,  '36. 

20148.  Where  pleas  remain  undisposed  of, 
judgment  by  nil  aicU  is  erroneoua  Vowio  v. 
^tdte  Ami,  4-301, '53. 

20140.  A  judgment  obtained  in  violation  of 
an  existing  injunction,  is  void.  Colling  v.  Fraiaer, 
27^77,  '67.    Cf.  74-221. 

20150.  Entering  judgment  as  by  default, 
without  having  first  disposed  of  demurrer  to 
complaint,  erroneous.  Kegg  v.  Wdden,  10-560, 
*68. 

20151.  But  where  demurring  party  does  not 
call  attention  of  court  to  foct  that  such  demarrer 
is  undisposed  of,  and  fails  to  present  objection 
by  motion  for  new  trial  or  in  arrest,  error  is 
waived.    HoMn  v.  WiUon,  28-296,  '67. 

20152.  Told  Jarisdlction.  A  judgment  and 
decree  of  divorce  was  rendered  in  a  cause  where- 
in the  only  evidence  of  jurisdiction  over  the  de- 
fendant was  the  following  so-called  waiver,  to 
wit:  "  The  stateof  Indiana,  Tippecanoe  coun- 
ty. In  the  Tippecanoe  civil  circuit  court  April 
term,  1875.  J.  W.  v.  F.  W.,  divorce.  The  un- 
dersigned, F.  W.,  the  defendant  in  the  above 
entitled  suit,  hereby  waives  the  issuing  and  ser- 
vice on  her  of  process  in  the  above  entitled  suit, 
and  consents  tnat  said  cause  shall  stand  for 
trial  at  said  term  of  said  court.  F.  W."  "  Wit- 
ness :  R.  E."  Held;  this  agreement  did  not 
supply  the  place  of  a  summons,  nor  was  it  an 
appearance  to  the  action.  Hdd;  the  judgment 
TOid.    Wiihium  v.  Witimon,  67-500,  '77. 

20168*  Without  notice.  In  an  action  on  a 
note  against  A,  B  and  C,  all  were  duly  serred  to 
appear  and  answer  the  complaint  of  D.  A  and 
B  were. defaulted,  and  C  filed  his  answer  and 
crose-complaint  against  his  co-defendante,  allege 
ing  tliat  A  and  B  were  principals  and  C  surety 
on  thenote.  No  notice  whatever  of  suchcross- 
complaiot  was  served  on  A  or  B.  Judgment 
rendered  that  the  property  of  A  and  B  m  first 
exhausted  before  tnat  of  Cs.  Hdd;  the  judg- 
ment as  to  suretyship  is  Toid,  and  will  not  sup- 
port a  plea  of  former  adjudication.  Jayot  v. 
WhUney,  57-550,  '77. 

20164*  Where  defendant  is  not  serred  and 
does  not  appear  in  person  or  by  attorney,  judg- 


ment against  him  is  void.  ShotmaJter  r.  Bd. 
Corn's  Grant  Co.,  86-175,  '71. 

20155.  Where  the  judgment  or  proceedings 
of  a  domestic  court  of  general  jurisdiction  come, 
collaterally  in  ijuestion,  and  record  diacksa 
nothing  upon  point ;  jurisdiction  of  pereon  will 
be  presumed.  HavkiTUi  v.  Hoiutim^  8$-66^ '67 ; 
Wallz  V.  BoTTOway,  25-380,  '65. 

20156.  A  judgment  can  not  be  attaclted  col- 
laterally, thoQgh  the  record  of  the  judgment 
fails  to  contain  a  legal  service  on  judgment-de- 
fendant; but  shows  that  the  court  found  that 
service  had  been  made.  Ooar  v.  JUaranda,  67- 
339,  '77  ;  Haidxta  v.  ifattntin^  28-66,  '67. 

20157*  Also,  where  guardian  <i<//ifmwasap- 
pointed.    Homer  v.  Doe,  1-130,  '48. 

20158.  A  judgment  of  a  court,  having  juris- 
diction, however  irregular,  can  not  be  impeached 
collaterally,  except  fur  fraud.  Evans  v.  AM>eg, 
22-15,  '64;  Homer  V.  Doe,  1-130,  '48;  Wato  v. 
Borroway,  26-380,  '65 ;  BriUm  r.  StaUf  64-535, 
*76 ;  Oavin  T.  Groydon,  41-559,  '73. 

20169*  A  judgment  rendered  on  default, 
based  on  an  invalid  summons,  is  void.  Bnagt 
V.  Sneghan^  46-14,  *73;  Quiy  T.  Aitler,  11- 
391,  '58. 

20160.  Toid  and  erroneous.  Difference. 

A  judgment,  taken  in  favor  of  a  treaaarer  of  a 
corporation  on  a  note  payable  to  the  corpora- 
tfon,  and  when  the  note  was  not  filed  as  an  ez- 
Ubit,  or  made  a  part  of  the  complaint,  is  erro- 
neous and  not  void.  Nieluiam  v.  Stej^tnt,  47- 
185,  '74. 

20161.  Told.  Presnmptlon  as  to  Jnrisdle- 

tion.  Assignment  without  recourse  by  A  to  B, 
of  a  certificate  of  purchase  of  real  estate,  sold 
under  execution  on  a  judgment  in  favor  of  A. 
Action  by  B  against  A,  to  recover  the  purchase- 
money  paid  for  the  certificate,  for  tne  reason 
'  that  tlie  said  judgment  was  void  on  account  of 
"a  mistake  in  the  summons  issued  in  the  action 
in  which  the  said  judgment  was  rendered,  in 
this,  that  the  name  of  the  plaintiff.  A,  was  not 
inserted  therein."  Held;  action  can  not  be 
sustained.  The  summons  is  defective,  but  not 
void.  The  judgment  is  not  shown  to  he  void,  as 
defendant  may  have  appeared,  answered,  con- 
fessed, or  agreed  to  judgment.  No  fraud  was 
alle^.  The  facts  were  equally  open  to  both 
parties.  Itwas  not  shown  mat  but  Bobtaineda 
deed  and  poesession  of  realty.  Martin  t,  CaUj 
88-379,  '71. 

20162.  ProceflS.  In  ordinary  adversary  pro- 
ceedings, jurisdiction  of  person  is  necessary  to 
validity  of  judgment.  This  can  only  be  ac- 
quired'by  service  of  process  or  by  an  appear- 
ance.   Hawkint  V.  Hatckins,  28-66,  67. 

20168.  A  judgment  rendered  a^iainst  a  i>er- 
son  by  a  court  having  no  jurisdiction  over  nim, 
can  not  be  evidence  against  him.  Rhtiada  t. 
Delaney,  50-468,  '76. 

20164.  Judgment  rendered  by  a  instira  is 
not  void  for  nncertalnty  or  lmfpiUnl7.  Kett- 

nard  v.  Carter,  64-31,  '78. 

20165.  Remedr.  When  a  resident  of  this 
state  is  sued  out  of  bis  county  before  a  justice  of 
the  pence,  and  judgment  is  rendered  aninst  him 
without  an  appearance,  though  serrra  by  nui* 
mons,  the  judgment  is  void,  and  pxoceedingi- 
thereon  may  be  stayed  by  injunction.  Oram  r. 
flew  87-193, '71. 

20168.  Also,  where  sued  in  the  same  county, 
but  before  a  justice  of  a  different  township  from 
that  in  which  he  resided,  there  haTing  been  a 
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Che  jadgment  nuy  be  set  aside  in  the  C  P.  court 
BrkkUif  V.  Jrcaftrunfl-,  7^88,  '56. 

201tt7.  The  complaint  should  show  that  the 
judgmeut  vas  rendered  vithout  the  defendant's 
consent;  a  transcript  should  be  filed,  or  a  full 
statement  of  the  proceedings  resulting  in  the 
judgment    Oage  v.  Clarl^  22-163,  '64. 

_801$8.  Judgment,  that  is  illegal  and  void, 
will  not  bar  another  suit  for  same  cause.  Pack- 
.  orrf  V.  MiMdeakaU,  42-598,  '73. 

20169*  If  a  defendant  received  no  notice  of 
the  pendency  of  an  action,  the  entire  proceed- 
ing, as  tohim,  is  void,  and  the  judgment  is  a  nul- 
ity  and  bound  no  one.    Packard  v.  MendenhaU, 

-  supra.   Cf.  Beard  v.  J}eard,  21-321,  '63. 

20170.  A  judgment  by  a  court  that  has  no 
jurisdiction  is  void.  Britton  v.  >S}<jte,  54-635, 
^6;  Loeb  v.  MaAis,  87-306,  '71 ;  Taylor  v.  Cbn- 
ner,  7-115,  '55. 

20171>  In  an  action  a  judgment  rendered  be- 
fore a  justice  of  the  peace  in  a  foreign  state  the 
complunt  must  aver  that  the  justice  has  juris- 

-  diction.    Crakev.  Crake,  18-156,  '62. 

201 72.  Told  Judgement.  The  conviction  and 
sentence  of  a  person  to  confinement  in  the  peni- 
tentiary, by  a  court  having  no  jurisdiction,  are 
nullities,  and  can  afford  no  protection  to  any 
-persons  keeping  him  in  confinement  Paitermm 
■v.iVwr  18-440,  '62. 

201  ?8>  The  person  bo  confined  or  his  assignee 

-  can  maintain  an  action  for  the  value  of  his  ser- 
vices against  the  lessee  of  the  prison  for  whom 
he  had  worked,  though  under  the  control  of  the 
-warden  of  the  prison.  Biiterwn  v.  Oruxford,  12- 
241,  '59. 

201 74.  The  warden  is  not  liable.  He  received 
:  no  benefit  of  the  labor.    PalterBon  v.  Prior,  Kupra. 

20176.  Ju^rment  against  a  minor  without 
proof  and  when  the  guardian  ad  litem  failed  to 
;  answer  is  erroneous.  Richards  v.  Ridiards,  1 7- 
■636,  '61. 

20176.  A  decree  in  chancery  against  persons 
not  parties  is  void  as  to  them.   iStow  v.  iloadUy, 

m.  165,  '46. 

Xin.  Wlien  Iijoloed. 

20177.  Proeeedii^^s  on  a  satisfied  Jndg- 

n^t,  or  when  the  amount  due  has  been  ten- 
dered to  judgment  plaintiff,  bv  defendant,  may 
.  be  injoined.    Bowen  v.  Clark,  46—40-5,  '74. 

20178.  Oronnds  for.  The  fact  that  there  is 
no  appeal  from  the  decision  of  a  court,  though 
erroneous,  affords  no  ground  for  an  injunction 
to  restrain  action  thereon,  or  to  set  it  aside.  Bd. 
Cam's  Clay  Co.  v.  Markle,  46-96, '74. 

20179.  Fictitlons  plalntllT.  A  judgment  by 
-default  in  favor  of  a  fictitious  plaintilT,  or  cor- 
poration, and  against  a  party  not  served,  is  void, 
and  collection  of  same  bv  execution  may  be  in- 
joined.    NickoUon  V.  JSephens,  47-1 85,  '74. 

20180.  Estoppel  by  fVand,  When  a  co-de- 
fendant was  inffucnced  by  fraudulent  represen- 
tations and  promises  of  plaintiff  to  dismiss  ac- 
tion against  him,  not  to  appear  ami  contest  the 
ease,  and  after  rendition  of  judgment,  and  with- 
in time  in  which  he  might  open  up  and  set 
aside  the  judgment,  was  influenced  not  to  re 
open  the  judgment  by  the  representations  of  said 
plaintiff  that  taking  of  judgment  was  a  mistake, 
and  by  promises  to  release  and  discharge  him, 
and,  after  decease  of  such  plaintiff,  and  ten  ^ears 

-  after  such  action,  administrator  of  such  plaintiff 


i«eu«u  uu  vj^euubiuii  uu  »uiu  luujfuicui.,  uuu  caus- 
ed same  to  be  levied  on  lanos  of  such  defendant, 
such  defendant  can  injoin  collection  of  such 
judgment,  as  said  plaintiff  and  his  administra- 
tors are  estopped  from  enforcing  it  JtAmm  t. 
Unvermw,  30-435,'68. 

20181.  As  representations  and  fraud  of  said 
plaintifT  caused  delay,  administrators  can  not 
complain  of  delay  of  defendant  in  maintaining 
his  rights.  Id. 

20182.  A  was  about  to  co^imence  proceed- 
ings, within  statutory  time,  to  open  a  judgment 
taken  by  fraud,  aeainst  him  in  his  absence  from 
the  state,  and  without  his  knowledge,  when  judg- 
ment-plaintiff promised  to  enter  satisfaction  of 
judgment  in  consideration  that  A  would  not 
prosecute  proceedings  for  such  relief  and  not 
press  collection  of  a  demand  held  by  him  against 
said  plaintiff.  A  performed  his  part  of  agree- 
ment Held;  all  conditions  of  an  fstoppef  ap- 
pear. Such  judgment  can  not  be  enforced  against 
A.   StoMV.  Lewman,  28-07,  '07. 

80188.  Exensabie  neglect.  Complaint  to 
injoin  collection  of  a  judgment.  It  appeared  hj 
a  letter  from  judgment-plaintiffs  to  their  attor- 
neys, made  an  exhibit  with  complaint,  that  debt 
upon  which  judgment  was  afterward  taken  had 
been  in  some  manner  arranged,  and  attorneys 
were  directed  to  deliver  up  note  upon  payment, 
by  one  A,  of  costs  and  attorneys'  fees.  Costs  and 
fees  were  not  paid  by  A,  but  uter  judgment  de- 
fendant paid  them.  As  an  excuse  for  not  mak- 
ing a  defense,  it  was  alleged  that  character  of 
judgment-plaintifls,  for  integrity,  was  so  high  as 
to  induce  present  plaintiff  to  believe  that  they 
would  not  take  a  judgment  under  such  circum- 
stances. Held;  complaint  bad.  1.  Because  it 
did  not  appear  what  arrangement  stated  was 
based  upon — whether  debt  had  been  paid  in  full, 
or  whether  anything  had  been  paid  or  given  in 
satisfaction.  2.  Condition  as  to  payment  of 
costs,  etc.,  not  having  been  .complied  with,  de- 
fendant was  not  entitled  to  receive  note,  and 
should  have  made  his  defense.  Reed  v.  Banae- 
vier,  28-470,  '67. 

20184.  Payment*  A  obtained  judgment 
against  B  for  S388.  At  the  same  time  C  also  ob- 
tained a  judgmentfor$410..  Each  creditor  held 
a  mortga^  on  same  property,  to  secure  his 
claim,  which  was  foreclosed.  D  became  replev- 
in bail.  When  the  stay  expired,  an  order  of 
sale  was  issued.  Before  the  sale,  £  represented 
to  D  that  he  held  an  incumbrance  on  all  the 
property  of  B,  and  did  not  want  it  sold.  It  was 
agreed  that  if  E  would  pay  off  the  judgment  of 
C,  D  would  try  to  obtain  the  indulgence  of  A. 
E  went  away,  and  returned,  saying  he  had  paid 
the  judgment ;  E  procured  an  assignment  of  said 
judgment,  but  D  was  kept  ignorant  of  it.  D  se- 
cured from  A  an  order  to  return  the  execution, 
as  to  A,  etc.  There  was  no  evidence  that  D  con- 
sented to  the  return  of  execution  as  to  C,  without 
a  sale.  Held;  the  rights  of  D  had  not  been  im- 
paired. The  lien  of  the  mortgage  was  not  dis- 
charged. It  was  not  shown  that  B  had  other 
property,  so  Dwas  not  damaged.  Held  ;  D  was 
not  discharged  from  his  obligation.  He  might 
have  compelled  the  creditor  to  proceed,  or  exon- 
erate him,  or  he  might  have  paid  the  debt  and 
have  been  subrogated  to  rights  of  creditor  under 
the  mortgage.  Held ;  D  could  not  injoin  the 
collection  of  said  judgment  by  £.  Ntmemadter 
v./nafr,  20-135, '63. 

20185.  Jnd^ent.  CoUeetloB  of,  will  not 
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be  injoined  for  errors  io  the  triaL  Edgerton  v. 
OmOock,  8-383,  '52. 

20186>  A  judgment  was  founded  upon  bonds 
that  were  unsupported  by  any  valid  considera- 
tion, for  the  reason  that  the  act  which  author- 
fzed  them,  was  unconstitutional.  Heid;  the 
iud^ment  was  erroneous  and  not  void.  The  col- 
lection of  it  could  not  be  injoined.  The  remedy 
was  by  appeal.    Castd  v.  ScoU,  17-514,  '61. 

80187.  Where  land  Is  about  to  be  sold  upon 
execution,  on  a  judgment  which  has  ceased  by 
lapse  of  time  to  be  a  lien  thereon,  the  proper 
proceeding  to  prevent  the  sale  is  by  motion  on 
the  law  side  of  the  court  to  have  the  levy  set 
aside.  SloekweU  v.  Walker,  8-384,  '52.  Due  no- 
tice of  the  motion  having  been  given,  a  court 
of  chancery  will  not  interfere,  except  to  stay 
proceedings,  when  necessa^,  until  tlie  motion 
can  be  heard.  LasaelU  v.  Moore,  1  Blf.  226,  '22. 

20188.  Br  R.  8.  '43,  a  party  applving  for  an 
injunction  of  a  judgment  was  obliged  to  indorse 
on  his  bill  a  release  of  errors  in  the  Judgment, 
only  when  required  by  the  court.  iMekenon  v. 
Bd.  Corn's  Ripkt/  Co.,  6-128,  '65. 

20189.  rrior  thereto,  was  obliged  so  to  do. 
Addkman  v.  Mormm,  7  Blf.  31,  '43. 

20190.  Iqjnnetioil  of.  A  guardian  of  the  e»- 
tate  of  an  habitual  drunkard,  appointed  under 
the  act  of  March  9,  '67,  may  obtain  a  perpetual 
injunction  to  restrain  the  collection  of  a  judg- 
ment  against  the  person  of  whom  he  is  guard- 
ian, obtained  after  the  inquisition  and  his  ap- 
pointment, when  the  contract  on  which  the 
judgment  was  rendered  was  not  for  necessaries, 
ana  he  was  not  a  party  to  the  action.  Vevin  v. 
SeoU,  84-67,  TO. 

20191.  The  execution  of  void  judgment  may 
be  injoined ;  but  if  the  judgment  is  voidable  or 
irregular,  or  erroneous,  though  reversible  on  ap- 
peal, the  execution  can  not  be  injoined.  A 
pvty  once  having  had  his  day  in  court,  and  a 
right  to  appeal,  not  having  availed  himself  of 
such  right,  can  not  arain  complain.  Earl  v. 
Mathmey,  60-202,  77 ;  Bomaree  v.  O^onkhite,  88- 
192,  '70;  Sdmab  t.  C%  Maditon,  49-329,  '74. 

XIT.  RerlTor. 

20192.  ReTtval.  Sathtfiictioiii  In  a  proceed- 
ing for  issuance  of  an  execution  on  a  judgment, 
after  a  lapse  of  ten  years  from  the  entry  of  the 
judgment,  the  defendant  may  appear  and  plead 
payment  or  satisfaction  of  the  judgment;  but 
whether  he  appear  or  not,  no  execution  can  is- 
sue unless  it  be  established  by  the  oath  of  plaint- 
iff, or  other  proof,  that  some  part  of  tiie  judg- 
ment remains  unpaid.  Heerea  v.  Plough,  46- 
350,  '74.  [Ptougk  v.  Jteeven,  88-181,  is  doubted, 
in  so  far  as  it  alleges  that  no  pleadings  are  re- 
quired or  contemplated,  as  it  is  a  aummaiy  pro- 
ceeding.] 

20198.  Saluifaeiwnout^eoUalenUa.  The  man- 
ner of  satisfaction  is  matter  of  evidence.  It 
may  be  satisfied  in  consequence  of  the  plaintifTs 
having  received  the  money  on  collaterals,  or 
having,  by  his  negligence  and  failure  to  collect 
them,  became  chargeable  with  their  amount.  Id. 

20194.  Application  to  issue  an  execution  on 
a  judgment,  five  years  after  its  rendition,  need 
not  contain  copies  of  the  judgment  and  record. 
Ferden  t.  CoUman,  28-49^  ^64. 

20195.  In  an  action  by  the  replevin  bail  to 
revive  ajudgment,  the  general  denial  is  a  good 
plea.  maier.Dwg{ma,t7-il9,'fi». 


I  20196.  Administrator  of  judgment-plaintiff 
creditor  may  have  execution  without  a  revivor. 
Amutrotig  v.  Mcljoughlin,  49-370,  '76. 

20197^  NotwithsUnding  this,  he  is  entitled 
to  have  judgment  revived.  Armttroag  t.  Mc 
LmidUin,gmra;  Wyant  t.  Wymt,  88-48,71. 

20198.  T«unt  of  deceased  hnsbud.  The 
words  "  tenant  of  real  property  owned  by,"  in 
sec.  642,  in  a  proceeding  to  revive  an  execution 
on  a  judgment  agaiiut  a  deceased  judgment- 
debtor,  does  not  apply  to  a  widow.  Sach  pro- 
ceedings will  not  affect  her  interest  in  decedent's 
lands.    Hi«v.5««on,  47-592, '74. 

20199.  Administrator  can  issue  execution 
upon  judgments  in  favor  of  their  intestate,  with- 
out any  revivor  of  jiulgment  by  scire  faeiat.  2  R. 
a  548,  sec.  156.    Mavitv  v.  Eattridge,  67-211, 79. 

20200.  The  atBdaTit  required  before  issuing 
of  execution  is  intended  for  the  benefit  of  the 
juc^pient-defendant,  to  prevent  execution  of  a 
paid  judgment,  or  execution  for  face  valne  of 
judgment,  where  part  payment  has  been  made. 
Mavitv  V.  ButridM,  67-211,  79. 

20201.  If  defendant  waires  his  ri^t  to  the 
affidavit,  a  sale  of  land  under  the  execution  is 
valid.  Id. 

20202.  To  a  mnre  facias  to  revive  a  jadgmmt 
after  defendant's  death,  and  obtain  execution 
against  the  land,  his  administrator  and  heirs,  if 
he  died  intestate,  are  proper  parties.  The  judg- 
ment should  bcj  to  make  the  money  first  of  the  - 
assets  in  administrator's  hands,  and  then  of  the 
lands.    Oravet  v.  SktOt,  6-107,  '54. 

20208.  Failure  to  so  render  the  judgment,  is 
a  mere  informality,  by  R.  S.  '52,  to  be  legarded 
as  amended  in  the  S.  C.  Id. 

20204.  Scire  /adat,  to  revive  a  judgment,  as  - 
follows :  The  state  of  Indiana,  to  the  sheriff  of 
Vigo  county,  greeting :  Whereas,  A,  for  the  use 
of  B,  on,  etc.,  in  the  Vigo  C.  C.,  recovered  a 
judgment  against  C,  in  a  certain  action  of  debt, 
to-wit,  etc.  (mentioning  amount  of  judgment);  - 
and  whereas,  afterwara,  and  before  execution 
thereupon  had,  to-wit,  on,  etc.,  said  C  died  in- 
testate, and  letters  of  administration  were grant' 
ed  in  due  form  to  D ;  and  whereas,  C  left  as  his 
heire  and  terre-tenants,  E  (and  others,  naming  - 
them);  and  whereas,  said  judgment  remains 
unsatisfied,  as  we  are  informed  by  said  B,  we 
therefore  command  you  to  make  known  to  said 
D,  as  such  administrator,  and  to  said  E  {and 
the  other  heirs,  naming  them),  and  the  tene* 
tenants,  if  there  be  any,  that  they  appear  before 
the  judges  of  said  Vigo  C.  C,  on,  etc.,  to  show 
cause,  if  any  they  have,  why  the  said  A,  for  the 
use,  etc.,  ought  not  to  have  execution  of  the 
goods,  etc.,  of  said  C,  in  the  hands  of  D,  to  be 
administered,  and  of  the  lands,  etc.,  of  which 
said  heirs  are  seized  as  the  heirs  of  said  C,  de- 
ceased, for  his  debt  and  damages  and  costs  afore- 
said, and  further  to  do,  etc.  No  demurrer  lo- 
setre  facias.    Held ;  sufficient  on  error.  Id. 

2U206.  If  the  original  judgment  be  rerenedf 
that  upon  sm're  facias  to  revive  can  not  be  sup- 
ported.   Mills  V.  Conner,  1  Blf.  7,  *18. 

20206*  A  recovered  a  judgment  against  B. 
Two  days  later  B  became  a  voluntary  bankrupt. 
A'r  claim  was  allowed  against  the  estate  of  B, 
with  security,  bein^  a  lien  on  land  of  B.  B  ef- 
fected a  composition  with  bis  creditors,  the 
necessary  majority  consenting  thereto.  A  would 
not  consent.  A  and  the  assignee  of  B  valued 
the  land  of  B  on  which  the  judgment  was  a  lien, 
and  a  balance  was  left  as  without  seauter.  B 
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refused  to  pa;  the  pro  rata  amount  due  on  such 
balance,  according  to  terms  of  composition,  bat 
deposited  such  amount  with  clerk  of  U.  S.  court 
to  De  paid  to  A  upon  the  condition  that  his  said 
ju<^;ment  should  oe  finally  heard  and  settled  by 
a.  C,  when  no  appeal  ever  had  been  or  would 
be  tuen  to  such  court,  which  B  well  knew.  A 
applied  to  the  clerk  for  such  amount ;  the  clerk 
refused  to  pay  him,  h^  reason  of  the  non-per- 
formance oi  the  condition.  A  applied  to  C.  C. 
for  a  revival  of  the  judgment  as  to  the  balance 
due,  and  for  an  execution  against  B.  Held;  he 
was  entitled  to  such  relieL  Held;  proper  for 
the  court,  having  original  jurisdiction,  should 
adjudicate  his  claim,  as  the  proceedings  had 
been  suspended  by  operation  of  law.  Hem  ;  the 
condition  attached  to  the  deposit  was  not  so  im- 
practicable as  to  be  void,  thereby  rendering  the 

rayment  absolute  and  free  from  the  conditions, 
t  was  a  deposit  upon  a  condition  which  the 
clerk  could  not  disregard,  and  was  no  payment 
on  the  judgment.  Held;  A  was  not  bound  by 
the  agreement  of  the  composition,  as  B  had 
failed  to  perform  hia  part,  and  he  was  entitled 
to  execution  on  his  judgment  for  the  Unsecured 
balance  due.  Sobisum  v.  Cfemenf,  73-29,  'SO. 
'  S0207*  Effect*  Action  by  A  against  B,  to  in- 
join  proceedings  upon  an  execution.  Complaint, 
C  had  obtained  a  judgment  against  A  and  B  for  a 
torL  An  unpaid  balance  of  that  judgment,  which 
is  the  part  now  sought  to  be  collected,  was  bought 
with  B's  money,  for  his  benefit,  and  assigned  to 
D,  now  the  defendant's  intestate.  It  is  contend- 
ed that  this  was  a  payment  of  the  balance,  and 
that  it  was  thus  transferred  to  B,  for  the  sole 

Eurpose  of  collecting  it  from  A,  the  plaintiff:  A 
ad  already  paidone-half  of  the  judgment.  The 
judement  was  afterward  revived  by  B,  defendant 
in  this  case,  as  administrator  of  D,  the  assignee, 
and  execution  was  levied  upon  property  of  B. 
The  real  ^operty  was  sufficient  to  satisfy  the 
demand.  Before  the  day  of  sale,  B,  the  plain- 
tiff in  that  proceeding,  for  the  purpose  of  avoid- 
ing th^  payment  of  the  judgment,  and  to  com- 
pel A  to  pay  it,  directed  the  sheriff  to  abandon 
the  levy,  and  return  the  writ,  which  he  did.  The 
return  shows  the  levy  to  have  been  upon  real 
estate  only;  that  the  execution  was  superseded 
by  a  writ  from  the  S.  and  that  as  to  B,  it 
was  returned  by  plaintiff's  order.  The  order  to 
abandon  the  levy  alleged  that  the  defendants,  A 
and  B,  had  personal  property  subject  to  execu- 
tion, and  directed  a  levy  upon  the  personal 
property  of  A.  A  motion  was  made  to  set 
aside  this  execution,  which  is  still  pending. 
Prayer  for  an  injunction.  Demurrer  aiisigning 
for  cause,  that  comptaint  did  not  state  facts 
sufficient,  etc.,  sustained.  In  S.  C.  it  is  con- 
tended that  as  it  is  alleged  that  the  judgment 
had  been  j«id,  the  demurrer  should  have  been 
overruled.  Held;  the  judgment  having  been 
zerived  since  such  alleged  payment,  and  there 
being  no  averment  that  the  fact  that  the  pay- 
ment was  made  by  D,  with  B's  money,  for  his 
benefit,  was  unknown  to  the  present  plaintiff  at 
the  time  judgment  was  revived,  and  no  other 
reason  being  given  why  the  defense  was  not  mnde 
in  that  action,  the  plaintiff  is  concluded  by  the 
judgment  in  that  profseeding.  Huta  v.  Zone, 
9-248. '57. 

20208.  PleAdlngt  A  scire  faem  against  an 
executriz,to  revive  a  judgment  recovered  against 
her  testator,  must  contain  a  suggestion  of  the 
death  of  the  judgment^btor,  ana  show  the  de- 


fendant's appointment  as  executrix.  WaUcer  v, 
Hood,b  Blf;  266,  '40. 

20209.  Jurtsdietlon.  A  teire  facias  was 
issued  from  the  Allen  C.C.  to  revive  a  judmnent 
of  that  court,  directed  to  the  sheriff  of  Miami 
county  by  whom  it  was  served.  Hdd;  writ  couU 
not  be  sustained.  Id. 

20810.  A  bill  of  revivor  and  supplement, 
stated  who  were  the  parties  to  the  original  bill, 
its  object,  proceeding  on  it,  and  the  abatement, 
showing  plaintiff's  right  to  revive,  charged  that 
the  cause  ought  to  be  revived,  and  stand  in  same- 
condition  with  respect  to  parties  in  bill  of  re- 
vivor as  it  was  in  with  respect  to  parties  to 
original  bill  when  abatement  hapn«ied,  and 
prayed  that  the  suit  might  be  revived,  etc  Sup- 
plemental matter  then  followed.  Hdd ;  that 
part  of  bill  which  sought  to  revive  original  suit 
was  valid,  and  therefore,  whether  subsequent 
part  was  good  or  noL  demun-er  to  whole  bill 
could  not  oe  sustained.  Fancher  v.  Ingrdhaviy  6 
Blf  139  '42 

20211.  Defense.  Application  In  *e0  for  an 
execntlon  on  a  jud^ent  rendered  in  '42,  which 
had  been  revived  tn  *47,  against  A,  one  of  the- 
judgment-defendants,  the  other  having  died  be- 
lore  that  time.  A  answered  by  way  of  cross- 
complaint  to  the  application,  that  he  was  only 
surety  for  the  deceased  defendant  B,  in  the  cause- 
of  action  on  which  said  judgment  was  rendered, 
and  that  B  had  actually  paid  said  judgment  in 
his  life-time,  and  the  judRment-piaintiff  had 
fraudulently  assigned  it  to  the  plaintiff  herein, 
and  that  at  the  time  of  the  revival  of  the  judg- 
ment in  '47,  he  did  not  know  of  any  evidence^ 
which  he  could  prove  the  payment,  and  was  not 
able,  by  the  use  of  due  diligence,  to  discover' 
any,  and  but  recently  did  discover  such  evi- 
dence, and  was  preparing  to  institute  proceed- 
ings to  hav^  said  judgment  satisfied  of  record,, 
when  the  application  herein  was  filed.  Held; 
answer  was  good  as  an  equitable  defense.  Kuer- 
v.lTiTOiTw,  20-428, '68. 

20212.  In  a  bill  of  revivor  against  an  ad- 
ministrator and  minor  heirs,  whose  names  were 
unknown  to  the  complainant,  the  statute  of  '38 
required  at  least  the  name  of  one  of  the  heirs  to 
be  stated.   Pickering -r.WrdcoU,  1-262,  '48. 

20213.  An  order  that  the  suit  be  revived  is 
necessanr  before  final  decree.  Id. 

20214.  Notice.  A  proceeding  hraeire  faeia»- 
to  revive  a  judgment,  is  a  suit  in  wnich  the  de* 
fendant  is  entitled  to  notice,  to  appear  and 

Slead,  and  to  have  a  trial  of  the  Issue.  Buriony^ 
icGregar,  4-560,  '63. 

20216.  Practice.  A  writ  of  arirc /acta*,  to  re- 
vive a  judgment,  stated  the  time  of  the  rendi- 
tion of  the  judgment,  that  execution  remained  to 
be  done,  and  commanded  the  sheriff  to  summon 
the  defendant  to  answer  why  Uie  plaintiffs  should 
not  have  execution.  Hdd ;  the  writ  averred, 
substantially,  that  thejudgment  remained  unsat- 
isfied.   Davidson  v.  Ah'ord,  8-1,  '51. 

20316.  The  suggestion  of  the  death  of  one  of 
two  defendants  is  equivalent  to  a  dismissal  as 
to  such  defendant.  Id. 

2021 7.  The  writ  may  be  amended  under  the 
B.  S.  '43,  at  any  time  before  judgment,  by  strik- 
ing out  the  name  of  one  of  several  defendants.  Id, 

20218.  TheR  S.  '43,  authorize  the  issuing 
of  a  mre  fadat  against  the  personal  representa- 
tives of  a  deceased  defendant.  Id.  (This  pro-, 
ceeding  by  aeire  Jataat  abolished:  present  prac- 
tice is  by  summons,  B.  a  '81,  621-2-3-4.) 
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20219.  Judgments  against  A  and  B,  in  C.  C, 

having  become  dormant,  a  scire  fadas  was  issued 
on  each  of  them,  aud  served  on  B,  the  survivor, 
and  there  was  a  jadgment  of  renvor.  That  in 
the  first  case  was  as  folloira:  "On  motion,  it  is 
ordered  that  the  judgment  heretofore  rendered 
in  this  case,  be  revived  againet  B  as  administra- 
tor  of  A,  umI  Bcainst  B,  and  the  defendants  in 
inerey,"  etc.  .The  judgment  of  revivor  in  the 
second  case  was  as  folToWB  :  "  The  parties  ap- 
peared, and  on  motion  the  same  orders."  Held  ; 
the  judgments  of  revivor,  though  informal,  were 
not  void.   Zow  v.  Smiih,  4-56,  "53. 

20220.  Judgment  against  A  and  B.  A  hav- 
ing died,  and  the  judgment  having  become  dor- 
mant, it  was  revived  by  Bcire/acias  against  B  and 
A's  administrator,  A's  heirH  not  having  bran 
made  parties.  When  the  debt  was  contracted, 
and  the  proceedings  upon  scire  facias  had,  the 
real  estate  of  deccilcnt  was  subject  to  the  sale, 
by  statute,  upon  a  judgment  against  his  admin- 
istrator, witliuut  notice  to  the  heirs.  Ileld  ,■ 
therefore,  only  necessary  to  join  the  administra- 
tor of  A  with  B,  to  obtain  a  judgment  on  mre 
faeita  on  whicli  the  Innds  B  and  those  which 

.A's  heirs  had  inherited  from  him, could  be  Hotd. 
Jd. 

20221.  The  merits  of  decree  can  not  be  dis- 
pu  ted  by  an  answer  to  a  bill  of  reriror.  Arnold 

2311  391,  '31. 

XT.  Joint  ftBd  Sereral. 

20222.  A  Jad§rment  against  the  BorrlTor 
■  of  two  Joint-debtors  is  not  a  bar  to  proceedings 

against  the  estate  of  the  other.  Dm)l  v.  Hm- 
.stearf,  18-287,  '61;  Srown  v.  Benight,  3  Blf.  39, 

'32 

20225.  Parties  Jointlr  liable.  At  common 
law,  a  judgment  against  one  of  several  joint- 
•  debtors,  merges  the  cause  of  action,  ana  the 
'  others  can  not  be  sued  afterward.    CoTtklin  v. 

Conklin,  54-289,  76;  Archer  v.  Heiman,  21-29, 
»68 :  Ervdn  v.  SeoUen,  40-389,  '72.  Cf.  Morris  v. 
Knls^  \  Blf.  106,  '20 ;  Ptilmer  t.  Oos&y,  id.  139, 
'21. 

20224.  As  to  the  statutory  remedy,  see  sec. 

'641  of  the  code.  The  remainder  are  either  re- 
leased, or,  if  the  case  as  to  them  is  continued, 
may  be  summoned  to  show  cause  why  the  judg- 
ment should  not  be  entered  against  them  also. 
Ermn  V.  SeoUen,  supra.  («.  R.  S.  '81,  321.) 

20225*  Where  A, who  held  a  judgment  against 
B  and  C,  agreed  with  B,  upon  payment  by  latter 

•of  half  amount  of  judgment,  that  he  would 

.thenceforth  "pursue  the  legal  and  equitable 
remedy  on  said  judgment  against  C  alone,"  etc., 
"without  intending  to  prejudice  or  interfere 
with  the  rights  and  liabilities  of  B  and  C  to  each 

'Other,  on  account  of  said  jud^ent."  Held;  no 
release  of  C.  Ayleaeorth  v.  Brown,  81-270,  '69. 
Cf.  BO-199;  40-225. 

20226.  Error  to  render  judgment  against  one 
defendant  alone,  in  joint  action  against  two,  on 
joint,  or  joint  and  several,  contract,  unless  proc- 
ess be  returned  as  to  the  other,  nan  eat  inventus. 
Gibbons  v.  Surba;  4  Blf.  loo,  '36. 

20227.  Not  necessary  that  plaintiff  should 
make  out  a  flood  cause  of  action  i^inst  all  tlie 
defendants,  in  order  to  entitle  him  to  recover 
against  those  as  to  whom  a  good  cause  of  action 
is  made  out.    Hunt  v.  Slandart,  15-33,  '60. 

20828.  Judgment  may  be  reversed  as  to  part 
•.of  defendants,  and  affirmed  as  to  others.  Sop- 
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kituv.  Organ,  15-188,  '60.  Ct.KmtbaUv.  Whitney, 
15-280,  m 

20229.  Separat«.  To  authori)»  plaintiff  in 
a  suit  on  contract  against  two  to  proceed  to 
judgment  against  one  alone,  it  must  appear  that 
the  other  was  not  found,  Dmew  T.  Wkedan,  6 
Blf.  485,  '43.   Cf.  7  Blf.  101. 

20280.  Where  judgment  is  joint  against  two 
defendants,  both  are  deemed  principals,  unless, 
by  proof  aliunde,  one  is  shown  to  be  surety.  La- 
val v.  RmeUu,  17-36,  '61. 

20331.  Jud^ent  by  default  against  A  and 
B,  on  joint  liability.  On  application  of  A,  court 
ordered  that  default  and  judgment  be  set  aside 
and  vacated,  "and  that  said  defendant  be  per 
mittcd  to  appear  and  plead  herein."  Held; 
judgment  against  B  not  vacated.  Held;  after 
trial  and  Judgment  against  A,  he  could  not 
complain  that  judgment  was  not  joint.  Held; 
better  practice  would  probably  have  been  to 
have  held  judgment  subject  to  result  of  defense. 
Pallium  V.  yo.riH,  29-166,  '67. 

202:)2.  Parties  to  Joint  and  sereral  bond 

are  severally  liable  in  an  action  thereon.  Bat 
when  the  sureties  and  the  obligee  do  not  com- 
plain, it  is  a  harmless  error,  on  appeal,  to  render 
judgment  against  principal  only.   SiteU  t.  SbUe, 

43-:J.^9,  ■73. 

20283.  Joint  and  several  lUblllty.   In  an 

action  against  several  alleging  joint  liability,  an 
answer,  showing  that  they  were  not  jointly  lia- 
ble, is  not  good  in  abatement.  Stafford  v.  HuU^ 
51-536.  '75. 

20284.  When  a  general  denial  is  pleaded, 
the  plaintiff  is  put  on  proof  of  a  joint  liability, 
if  he  would  obtain  a  joint  judgment  Id. 

20235.  But  if  he  does  not  prove  a  joint  Iia- 
bilitv  he  does  not  wholly  fail  in  his  action.  Id. 

20236.  In  actions  against  several  on  contracts, 
whether  joint  or  joint  and  several,  the  plaintiff 
may  obtain  judgment  against  one  or  more, 
though  he  fails  on  the  others.  Stafford  t.  NhU^ 
61-535, '75;  Hvbbett  v.Woolf,  15-204  '60;  Oar- 
mienv.inUaker,  3^~509,'71.  Ct.  L.  C.  Emm  r. 
Scotten,  40-389,  '72. 

20337.  This  rule  only  applies  when  a  find- 
ing or  verdict  is  in  favor  oi  some,  and  against 
others  of  defendants,  and  not  against  all.  Ora- 
ham  V.  Henderson,  35-195,  '71.  This  is  the  prac- 
tice, also,  in  justices'  courts.  Fittgerald  v.  ChMla; 
26-238, '66;  Carmien  v.'n'TiUaker,tapra. 

20288.  Or  judgment  may  be  rendered  in  a 
larger  sum  against  one  and  a  less  one  against 
another.  Draper  v.  Vankom,  12-352,  '59:  jDom- 
toav.  Hcndand  11-554, '58. 

20389.  Joint-defendants.  If  plaintiff,  in  an 
action  against  two,  proceed  to  judgment  against 
one  alone,  and  the  records  do  not  contain  a  re- 
turn of  the  writ  that  the  other  had  not  been 
found,  and  a  su^estion  of  such  a  return,  judg- 
ment will  be  reversed  on  error.  King  v.  .iliiMoiqr, 
2  Blf.  131,  '28. 

30240.  Indictment  a^inst  A,  B  and  C  for 
failing  to  discharge  their  doty  as  county  com- 
missioners, etc.  Defendants  pleaded  guilty,  and 
a  judgment  was  rendered  against  them,  that 
they  make  their  tine  in  a  certain  sum  to  the 
state.  Held  ;  judgment  being  joint,  was  errone- 
ous. Stale  V.  Haalmis,  7  Blf.  494,  '45. 

20241.  Joint.  Scire  faeiaa  before  a  justice 
against  replevin  bail.  Scire  faeiae  described  jodg- 
ment  as  joint  against  C  and  D.  Appeal  to  C  C. 
Transcript  showed  that  D  confened  claim  as 
just.  Plaintiff  proved  by  justice^  that,  at  time 
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«f  rendition  of  judgment,  C  had  no  notice  of 
pendency  of  suit;  did  not  appear;  that  D  had 
no  authority  to  confess  for  Dim.  Held;  judg- 
ment not  joint,  and  did  not  tend  to  establish  is- 
sues on  part  of  plaintiff,  AUen  T.  Cftodiw,  1- 
399,  '49. 

XTI.  Action  On. 

30242.  Ib  8Di/apon  Jadgmeittf  copy  of  lat- 
ter filed  with  complaint  need  not  contain  plaata 
■or  authentication.  Snyder  v.  Snyder,  25-399.  '65. 

20248.  Want  or  fallnre  of  consideration, 
no  defense  to  action  of  debt  on  judgment  ren- 
dered in  this  state  by  a  justice.  Brown  t.  2hi- 
lock,  4  Bit  429,  '37. 

20244*  If,  in  a  suit  on  a  judgment,  the  de- 
claration set  out  the  amount  of  the  judgment 
correctly,  the  circumstance  that  the  sum  named 
in  the  qaerilar  is  less,  is  not  material.  Harris  v. 
JIash'noum  Mani^aeturin^  Co.,  4  Blf.  267,  '36. 

20245*  A  judgment  is  a  debt  of  record,  and 
an  action  may  be  brought  vpbn  it,  whether  it 
f>e  foreign  or  domestic,  although  plaintiff  may 
hare  a  remedy  in  the  court  where  same  was 
rendered,  by  execution  or  otherwise.  Davidson 
V.  Ntbahr,  21-334,  '63. 

S0246.  Insuituponajadgmentofaforelirn 
stato,  defendant  may  show,  by  evidence  dehora 
the  record,  that  he  was  not  within  jurisdiction 
of  court  rendering  judgment,  from  time  of  com- 
mencement of  action  to  rendition  of  judgment. 
Boylan  v.  Whiiney,  8-140,  '61.  Cf.  DMk  v.  Dib- 
Mr,  0-161, '67;  li-83;  58-466. 

20247*  And  that  attorney  who  entered  ap- 
pearance for  him  was  not  authoriied  to  do  so. 
Id.  Skemerd  t.  JTmua,  2-241,  *dO.  Cf.  28-348, 
628. 

20248.  Action  on  a  judgment  purely  tn  rem 
for  collection  of  money  can  not  be  maintained. 
lApperd  v.  Edwuxte,  80-165,  '72. 

20240.  Complaint  in  an  action  on  a  judg- 
ment to  recover  an  indebtedness,  munt  show  a 
personal  judgment  against  defendant  in  favor 
of  plaintiff.  Id. 

20250.  On  a  foreclosare,  where  there  is  no 
order  or  judgment  for  any  deficiency  that  may 
remain  unpaid,  after  the  sale  of  the  mort^ged 
premises,  there  is  no  personal  judgment.  Buck- 
inghowie  v.  Oregg,  19-401,  '62. 

20251.  Complaint  on  a  Jnd^ent  rendered 
by  a  joBtice  in  a  foreign  state,  need  not  aver  or 
-snow  that  thecourt  had  jurisdiction  of  thecause 
under  thecode.  Otherwise,  under  the  old  prac- 
tice. WiOey  T.  Strickland,  8-453,  '56;  Draggoo  r. 
Graham,  0-212,  '67.  Cf.  A^y.  Zehemg,  88-429, 
'71. 

20262.  If  an  answer  specially  deny  the  juris- 
diction of  the  cause,  the  plaintiff  is  bound  to 
prove  on  the  trial  the  facts  which  confer  the  ju- 
risdiction.   WiUxyy.  Striddand,  wpm. 

202^  Also,  when  the  existence  of  a  judg- 
ment of  a  court  ef  special  jurisdiction  isdeni^. 
Draggoo  v.  Graham,  itupnu 

^0254.  In  action  upon  a  judgment  declara- 
tion need  not  contain  a  profert  in  curia  of  the  re- 
cord ;  nor  can  an  omission  of  the  proul  patet  per 
recordum  be  objectod  to,  except  on  special  demur- 
rer.   Harlow  v.  Becklle,  1  Blf.  2.^7,  *23. 

20255.  Complaint.  In  an  action  on  a  judg- 
ment of  a  C.  0. 10  another  state,  the  declaration 
need  not  make  profert  of  the  record;  the  ptviU 
patet  per  recordum  in  such  case  is  sufficient  even 
on  special  demurrer.  Stmheiuion  v.  McNary,  5 
Blf.  360,  '40 ;  Gh^  r.  OUman,  2  Blf.  45,  *27. 


20256.  Jad^ment  of  foreign  state.  Dec- 
laration was  as  in  debt  on  domestic  judgment, 
concluding  "  as  by  the  records  and  proceedings 
thereof  remaining  in  said  court  fully  appears." 
Hdd;  substantially  shown  to  be  a  court  of  re- 
ooid.  Dam  T.iane,  2-548,  '51.  Cf.  0-212;  88- 
429. 

20257.  AUowaaee.  If  the  amount  of  an 
over  payment  by  administrator  to  the  heirs  of 
an  estate,  was  allowed  by  the  probate  court  in 
the  settlements  made  upon  his  reports,  a  suit  to 
recover  the  same  should  be  founded  on  the  al- 
lowance, and  not  upoa  a  charge  for  money  ex- 
pended in  the  administratioo.  JUeCIure  v.  Me- 
Cture,  10-185, '62. 

20258.  Defense.  In  a  suit  upon  judgments 
taken  by  confession,  for  a  6<»ia  Jide  debt,  defend- 
ant can  not  set  up,  as  fraud  in  obtaining  the 

iudgments,  that  plaintiff  had  failed  to  perform 
lis  part  of  a  contract,  which  was  entered  into 
by  him  as  an  inducement  to  such  confession. 
Qinev.  Orump,  11-126,  '68. 

20259.  If  obtained  by  fraud,  the  defendant's 
remedy  is  by  a  bill  in  chancery.  HvUon  v.  Den- 
ton, £-044,  '61.  Perhaps  Cline  y.  MurreB,  9-516, 
'57,  is  overruled. 

20260.  The  |tlek  of  nil  delnl  is  an  insnfSclent 
answer  to  an  action  on  a  judgment,  though  ren- 
dered in  another  state,  f.  B.  Jc  W.  R.Co.  v.  i£t>- 
l^,  50-^,  '76:  Buekanan  v.  Pint,  6-264,  '64; 
DavU  V.  Lane,  2-648,  '51 ;  Hott  T.  ABoviaf,  2  Bit 
108,  '27. 

20261.  Plea  of  nnlttel  reoord  to  an  action 
of  debt  on  judgment  of  a  justice  in  anotherstate, 
is  a  mere  nullitv.  CoUimr.  ModitOt,  1  Btf.  60, '20. 

20262.  PaHies  to.  An  action  will  not  lie 
against  an  administrator,  appointedinone state, 
on  a  decree  against  a  different  administrator  of 
the  same  intestate,  appointed  under  the  author- 
ity of  another  state.  He  was  not  a  party  to  the 
judgment.   Slauler  v.  Qienowilh,  7-211,  '55. 

20268.  A  Judgment  of  a  lustice  of  the 
peacCf  rendered  against  a  defendant,  on  default, 
may  be  made  the  foundation  of  an  action, 
commenced  within  ten  days  after  the  rendition 
thereoL  Fmvel  v.  Springfield  Townthip,  84-296, 
'70. 

20264.  In  an  action  to  enforce  a  judgment 
by  one  holding  not  a  lef|^,  but  an  eouitable,  title 
thereto,  the  one  possessing  the  legal  title  should 
be  made  a  party-defendant.  Staraer  v.  Under- 
wood, 54-48,^76. 

20265.  In  an  action  to  enforce  and  veviTe  a 
judgment  against  a  replevin  bail  the  judgment* 
defendant,  though  insolvent,  is  a  necessary 
partv.   Slamer  v.  Underwood,  54-48,  '76. 

26266*  In  an  action  on  a  judgment  by  its 
equitable  owner,  the  party  holding  the  legal 
title  must  be  made  a  party,  unless  such  right  is 
waived.    Skirts  v.  Irons,  64-13,  '76. 

20267.  Specific  performaneecan  not  be  had 

of  a  judgment  in  a  proceeding  therefor.  Maple 
V.  Beach,  48-51, '73. 

20268.  An  action  on  a  Judgment,  brought 
within  twenty  years,  against  the  administra- 
tor of  judgment-debtor  and  an  assignee,  for 
benefit  of  creditors,  being  placed  on  issue  docket 
without  summons,  till  after  the  expiration  of 
twenty  years,  was,  by  motion  of  administrator, 
struck  from  docket.  Later,  the  plaintiff  filed 
same  complaint,  leaving  assignee  off,  uoon  ap- 
pearance-docket, where  not  being  allowea,  it  was 
transferred  to  issue-docket  for  trial,  and  ad- 
ministrator appearing  Tolnntarily,  pleaded  stat- 
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ate  of  limitations.  Held;  the  first  was  not  com- 
menced until  sammons  issued,  and  was  ended 
when  struck  from  docket.  Held;  the  filing  of 
complaint  was  anew  action.  2l3>Iadi  y.Qoodman, 
67-174. 79. 

tOim9,  The  fltst  complaint  was  not  a  claim, 
bat  a  civil  action.  Id. 

XTn.  AsslgninenL 

iS^  AasigntaejU. 

20270.  Judgments  may  be  assigned  hy  parol. 
Oravens  v,  Ihincan,  55-347,  '76. 

20271.  Appeal.  Parties.  A  judgment  was 
obtained  before  a  justitw,  and  assignedto  a  third 
party.  An  appeal  was  taken  therefrom.  Held; 
the  action  may  be  continued  in  the  name  of  the 
original  party,  or  the  court  may  allow  the  name 
of  the  assignee  to  be  ttubBtituted.  No  error  to 
overrule  a  motion  to  dismiss  for  defect  of  par- 
ties in  interest  for  such  transfer.  Poenaan  t. 
OtL  45-224,  '73. 

.  20272.  Part  of  Judgment  A  part  of  a 
judgment  may  be  assigned  by  the  owner,  and 
the  attoi^ee  may  Join  with  such  owner  of  the 
residue  in  an  action  to  enforce  parment  of  the 
part  assigned.    Lapping  v.  Dwffiff  47-51,  '74. 

20273.  Such  an  asBignment  would  be  good 
by  parol  in  equity.  Wood  t.  WaUace,  24-226, 
*65.  (Ckmira  and  doubted.  Samhier  v.  State, 
2-220,  '60.) 

20274.  Jadffment.  Under  the  statute  of 
'52,  but  not  of  '43,  or  by  common  law,  an  as- 
signee of  a  judgment  may  sue  in  his  own  name. 
Reidy.  JJow,  16^26.%  '60;  Fairman  v.  farmer,  4- 
436,  '63;  Moore  v.  Ireland,  1-531,  '49. 

20275.  To  make  a  legal  and  not  an  equita- 
ble assignment,  it  must  be  done  in  the  manner 
^inted  out  by  statute.    Kellei/  v.  Lote,  85-106, 

20276.  Judgment.  Execution.  The  exe- 
cution issues  in  the  name  of  judgment-plaiotifi', 
and  is  indorsed  by  the  clerk  for  the  use  of  the 
assignee.    Reid  v.  Ross,  eupi-a. 

20277.  Payment  or  assignment.  A  had  a 
judgment  against  B  and  others.  B  was  surety. 
B  paid  all  costs  and  attornev's  fees,  and  depos- 
ited with  A  the  check  of  D,  and  took  from  A  a 
certificate  of  deposit  in  the  amount  of  the  judg- 
ment. There  was  a  parol  agreement  that  A 
should  endeavor  to  collect  the  judgment  of  the 
principal  debtors.  A  sold  the  judgment  to  C. 
After  this,  B  surrendered  the  certificate  to  A, 
and  had  the  amount  credited  to  D.  Held;  D 
could  enforce  the  judgment  against  B,  as  tliere 
was  no  pavment  oi  it.  Rick  v.  I>emar,  60-309, 
'75.   Cf:  AbifA  V.  ifimiw^,  2  Blf.  309, '30.  ■ 

20278.  If  a  debtor  pay  liiw  judgment-creditor 
a  sum  equal  to  amount  of  judgment,  and  there- 
by cause  the  judgment  to  be  as.>signed  to  another 
of  his  creditors,  the  judgment  is  not  paid  and 
remains  valid  in  hands  of  assignee.  Ho>dt  v. 
Kimball,  nupi-a. 

20379.  Rights  of  assignee.  A,  as  attorney, 
obtained  judgment  on  a  note,  in  the  name  of, 
and  without  knowledge  of  the  payee,  who  after- 
ward assigned  it  to  B.  The  assignment  was  not 
attested  as  required  by  statute,  till  after  death  of 
payee.  A  received  the  money  on  judgment  from 
the  court  and  acknowledged  satisfaction  on  rec- 
ord as  attorney  and  owner.  In  asuit  by  B  against 
A  to  recover  such  money,  evidence  that  B  had  no- 
tice before  the  takineonudgmen  t,  of  A's  claim  to 
the  note,  was  admissible.   A  by  taking  judg- 


ment in  name  of  payee  was  not  estopped  bvar 
showing  that  he  was  real  owner.  Eaae  t.  Bm, 
67-110,79.   Cf.  60-48,76.  67-76. 

20280.  Attestation  of  assignment  of  judg- 
ment, not  having  been  as  a  part  of  the  rta  jpnte, 
nor  until  after  death  of  judgment  creditor,  is  a 
nullity.    Eagle  v.  Host,  67-110,  '79. 

20281.  Equitable  aaa^imenU  Suit  bv  A 
against  B  for  damages  arising  from  a  breach  of 
a  contract  to  satis^  a  mortgage  by  B  to  C  oD 
pro^rty  sold  to  A.  B  filed  a  set-ofiT  of  judgmsits 
against  C,  which  he,  before  suit,  owned  in  equity, 
but  were  not  legally  assigned  to  him  on  tbe- 
judgment  docket.  He  asked  that  the  judgmeot- 
creaitors  and  C  be  made  parties  to  th«  proceed- 
ing, the  former  to  answer  as  to  their  interest  ia 
the  judgments.  He  idl^ed  that  C  was  iin 
solvent.    Prayer  for  set-off  against  said  mort- 

fige  debt.  Held;  answer  good  on  demurrer, 
here  may  be  an  equitable  valid  assignment  ci 
a  judgment.  C  and  the  judtnuail-creditois 
should  have  been  made  parties.  Seob^  t.  ^sOaii, 
89-275.  '72. 

20282.  Assignment  of  a  ja^fment  in  equi- 
ty, prior  to  a  proceeding  to  set-on  the  jadgment 
ana  according  to  the  statute  after  the  com- 
mencement ofsuch  proceeding,  was  made  pot* 
dente  lite,  and  the  assignee  takes  subject  to  th» 
result  of  such  proceeding.  Brooka  t.  .Borrti^ 
41-390,  '72. 

20288.  A  judgment  may  be  equitably  as- 
signed though  not  according  to  statute,  and 
action  mar  be  brought  thereon  by  ^e  assignee. 
^irU  V.  Imw,  54-13,  '76;  Kelley  v.  Love,  S5- 
106,  71 ;  Buraon  v.  Blair,  12-371,  '69. 

20284.  Payment  to  wrong  party.  A  ob- 
tained a  judgment  against  B  for  a  certain  sum 
of  money,  which  judgment  the  former  assigned 
to  C.  The  judgment  was  rendered  on  a  note^ 
which  A  baa  placed  in  the  hands  of  D>as  a  se- 
curity for  a  debt  due  by  A  to  D,  and  B,  after, 
ward,  without  notice  of  I^s  lien,  paid  the  indg- 
menttoC,  towbom  notice  had  been^ven.  HM; 
B  was  discharged  from  the  operations.  Zens 
V.  Hiddin,  5  Blf.  196, '39. 

20285.  In  the  assignment  of  a  Jndgvent 
without  fraud  or  express  stipulation,  there  is 
no  warranty  of  the  solvency  of  the  judgment- 
debtor.    Reid  V.  lUiet,  15-265,  '60. 

20286.  Assignee  takes  subiect  to  all  equi- 
ties in  favor  of  the  judgment-debtor.  Bo&osa 
V.  RoberU,  20-155,  '63. 

20287.  It  seems  such  transfer  stands  as  the 
transfer  of  a  chattel.  iZeirf  v.  Roes,  15-265,  '6a 
Qualified  by  Robeson  v.  Rtiberis,  supra.  Cf.  $7- 
98. 

20288.  The  purchase,  by  a  firm,  of  a  judg- 
ment against  one  of  its  members  and  other  per- 
persons,  the  assignment  being  taken  in  the 
name  of  a  member  who  was  not  a  party  to  the 
judgment,  is  not  a  satisfaction  of  the  judgmenL 
OwemAu  v.  P&tU,  8-459,  '52. 

20289.  If  two  persons  make  a  note,  and  one 
of  them  afterward  obtain  possession  of  the  note 
as  his  own  property  from  tlie  payee,  the  note  is 
discharged.    Cox  v.  Hodge,  7  Blf.  146,  '44. 

20200.  Satisfied  or  assigned.  A  obuined  a 
judgment  against  B,  before  a  justice  of  the 
peace,  and  filed  transcripts  in  the  cleric's  office 
and  had  them  recorded,  to  bind  B^s  land.  Be- 
fore he  had  procured  an  order  for  an  execution, 
B's  land  was  advertised  for  sale  on  an  execution 
issued  upon  an  older  judgment.  To  prevent  the 
sale,  in  order  to  procure  an  assignment  of  tatlk 
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-older  jadgment,  A  was  advised  by  his  attorney, 

who  was  also  the  attorney  of  the  execution- 
plaintiff,  to  put  in  the  sheriff's  hands  a  sum 
eafEcient  to  satisfy  the  execution,  whereupon, 
he,  the  attorney,  would  order  a  postponement  of 
the  sale  to  allow  A  time  to  procure  the  assign- 
ment.   B  accordingly  paid  that  sum  to  the 

■  sheriff,  he  and  the  attorney  stating  to  the  sher- 
iff that  the  money  was  not  paid  in  satisfaction 

'  of  the  judgment,  but  merely  to  prevent  a  sale 
of  the  uina,  in  order  to  give  A  toe  control  of  the 
execution  and  judgment  HeU;  handingmon- 
ey  to  the  sheriff  did  not  operate  to  satisfy  the 
judgment.   SlraitM  v.  Donohue.  4-327,  *53. 

2D291.  Scire  Jonas  under  K.  S.  '43,  on  tran- 
script of  a  justice's  judgment,  for  an  execution 
against  real  estate,  alleged  that  A,  B  and  C, 
merchants  trading  under  name  of  A.&  Co.,  re- 

-covered  a  Judgment  under  their  firm  name,  etc. 
Pleas,  1,  tnat  A,  B  and  C  were  not,  at  the  time 
of  the  recovery  of  the  judgment,  nor  at  any 

-  other  time,  partners  under  the  name  of  A  A  Co., 
nor  did  they,  as  partners,  or  otherwise,  recover 
the  judgment,  etc. ;  2,  that  A,  6  and  C  were 
not,  at  tne  commencement  of  the  suit,  nor  are 

"they  yet,  the  owners  of  the  judgment  as  partners 
nnaer  the  name  of  A  &  Co.,  or  otherwise.  ; 
the  pleas,  not  having  been  sworn  to,  were,  on 
motion,  properly  rejected.  Forbet  v.  Z\^a»y,  4- 
204,  '53. 

20292.  Such  mn  faeiat  may  be  prosecuted 
ander  the  R  S.  '43,  in  the  name  of  the  jndg- 

.ment-plaintiff.  Id. 

30293.  The  defendant  can  not  complain  of 
the  omission  of  the  clerk  to  indorse  upon  the 
writ  that  it  is  for  the  use  of  the  assignee.  Id. 

20294.  A»  collateral.  The  equitable  title 
to  a  jnt^ment  assigned  to  creditor  by  debtor,  as 
mere  collateral,  vests,  on  payment  of  the  debt, 
in  the  assignor.    Loj^ng  v.  Dv^,  66-229,  '79. 

20295.  A  judgment  was  assigned  by  the 
plaintiff,  but  tne  assi^ment  was  not  duly  at- 
tested by  the  officer,  till  after  big  death.  Seid; 
aBsignee  took  only  an  equitable  title.  3igU  v. 
Itois,  67-110,  '79. 

20296.  A  justice  has  no  power  to  attest  the 
assignment  of  a  judgment  after  the  death  of  the 
assignor.  Id, 

20297.  An  assignee  of  a  judgment  takes  sub- 
ject to  alt  equities  against  it,  just  as  he  would 
any  of  any  other  evidence  of  debt  not  govereaed 
by  the  law  merchant.  Lammen  v.  (Soodemon, 
69-76,  '79. 

2029S.  Payment.  A  judgment,  after  being 
replevied  bv  the  execution  of  a  replevin-bond, 
vasassignea.  Held;  that  payment  by  the  debtor 
or  his  replevin-sureties  to  the  original  judgment- 
creditor,  before  notice  of  the  assignment,  was 
valid.   GtunUe  v.  OummittB,  2  Bit  235,  '29. 

XTIIL  Set-oft 

20299.  A  Judgment  in  one  court  may  be  set- 
off against  a  judgment  in  a  different  court.  HiU 
V.  Brinkteg,  10-102,  '38 ;  Brooka  v.  JScarUt  41- 
390,  '72. 

20S00*  Also,  in  a  justice's  court,  by  a  proper 
motion,  jud^ents  in  the  same  court  may  be  set- 
off one  ^inst  another.  Hawk  v.  Mehy,  26-176, 
'66. 

80301.  Jadgment.  Trustee.  A  judgment 
against  a  beneficiary  can  be  set-off  against  a 
judgment  in  favor  of  his  trustee  in  the  express 
trust  for  him.  Heacauidge  v.  Mmd^j  49-434,'75. 


20802.  So,  a  Judgment  a^inst  A,  in  favor  of 
B,  may  be  set-on  against  a  judgment  on  the  re- 
lation of  A,  in  favor  of  the  state  on  an  official 
bond  against  B  and  his  sureties.  Brooks  v,  Har- 
™.  41-390.  '72. 

20803.  Practice.  It  is  very  doubtful  if 
answers  or  replies  are  proper  or  necessary  plead- 
ings  in  a  proceeding  on  a  motion  to  setK)?  one 
judgment  aeainst  another.  Brooks  v.  Harria,  41- 
390,  '72;  HUlv,  Brinktey,  10-102, '58. 

20804.  But,  when  these  pleading^  are  resorted 
to  by  parties,  without  objection  in  the  court 
below,  none  can  be  made  in  Supreme  Court  an 
apoeal.    MsAUiOerv.  WiUey,  60-195,  '77. 

20305.  An  answer  to  a  motion  for  setting  one 
judgment  off  against  another,  that  judgment 
asked  to  be  set  off  was  satisfied  prior  to  fmnr  of 
such  motion,  is  sufficient  JU&l^tuCer  v.  Wuleg, 
60-195,  '77. 

20806.  G,  OD  June  8,  '50,  obtained  a  judgment 
before  a  justice,  against  D,  which  was  recovered 
for  the  use  of  E,  though  not  so  entered  on  the 
justice's  docket.  Prior  thereto,  E  was  indebted 
to  D,  by  book  account,  in  a  sum  nearly  equal  to 
the  amount  due  from  D  to  E,  for  E's  use.  E  re- 
peatedlpr  proposed  to  offset  his  claim  so  held  by 
C  for  his  use,  against  the  book  account ;  but  D 
refused,  and  after\(ard  sued  E  on  the  account, 
before  another  justice,  and  on  June  8,  '50,  re- 
covered judgment.  Both  judgments  rendered 
on  same  day,  and  on  that  day,  both  were  assigned. 
That  in  favor  of  C  was  assigned  to  £,  and  the 
one  against  E  was  assigned  to  F.  Afterward, 
E  proposed  to  offset  the  one  against  the  other, 
but  F  refused,  and  caused  execution  to  be  issued 
against  K  F,  prior  to  assignment  of  D's  judg- 
ment, had  notice  of  all  the  facts,  and  received 
that  assignment  for  the  purpose  of  defrauding 
E.  Held;  bill  praying  that  collection  of  judg- 
ment assigned  by  D  to  F  be  injoined,  and  for 
^neral  relief,  would  lie.   Nme  T.  Clarkj  6-243, 

20307.  A  obtained  a  judgment  against  B,  and 
assigned  it  to  C.  Afterward  Dobtained  a  judg- 
ment against  A,  and  assigned  it  to  B.  B,  prior 
to  such  assignment  to  him,  had  no  equitable 
claim  against  A.   Held;  B  could  not  set-off  the 

t'lidgment  assigned  to  bira  against  the  judgment 
leld  by  C.    Harper  v.  Keys,  54-510,  '76. 

20308.  The  fact  that  a  judgment  is  assigned 
"without  recourse"  does  not  imply  want  of  con- 
sideration or  good  faith.  Id. 

20309.  The  assignee  has  a  valid  title  thereto. 
Id. 

20810.  The  administrator  of  an  insolTent 
estate  is  not  obliged  to  setoff  a  judgment  in  fa- 
vor of  his  decedent,  against  a  claim  upon  his 
estate;  but,  having  done  so,  he  can  not  com- 
plain because  it  makes  an  unequ&I  distribution. 
Betting  off  a  judgment  in  such  case  is  an  extin- 
guishment of  it    Denny  v.  Moore,  13-418,  '59. 

20311.  Attorney's  lien.  One  judgment  can 
not  be  set  off  against  another,  so  as  to  interfere 
with,  or  deprive  an  attorney  of,  the  benefit  of  a 
lien  of  an  attorney  on  the  latter  jud^ent, 
though  the  attorney,  at  the  time  of  noting  his 
intention  to  bold  such  lien,  knew  that  the  judg- 
ment-defendant intended  to  set  off  a  judgment 
thereto.  The  statute  intended  to  secure  to  the 
attorneys  pay  for  their  labor.  Jokntm  v.  Bal- 
lard, 4^270,*'73. 

20312.  Though  an  appeal  has  been  taken 
to  the  S.  C.  from  the  overruling  of  a  motion  for 
an  appeal  fram  a  justice  «fter  the  time  limited, 
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the  judgment  may  be  declared  satisfied  by  set- 
ting  off  another  judgment  against  it,  unless  a 
stay  of  proceedings  be  had  on  appeal.  Brooks  v. 
ifarrw,  41-390,  72. 

20S1S.  If,  at  the  time  of  the  commencement 
of  the  proceeding  for  audi  set-off,  the  legal  title 
to  the  judgment  is  in  the  party  thereto,  though 
prior  thereto  there  had  been  an  assignment  to  a 
stranger  giving  him  an  equitable  interest,  the 
1^1  title  will  control  and  the  set-off  be  had.  Id. 

20314.  Actions  may  be  brought  to  set  off 
judgments  agiiinitt  jud^ents  without  making  a 
tenderof  the  difference  in  the  amounts.  Shirtt  y. 
iTotui,  54-13,  '70. 

20815.  Set-off  against  a  leffttee.  A  court 
in  this  state  has  no  juri8diction  to  set  off  a  judg- 
ment in  favor  of  A  against  B,  the  sole  legatee  of 
C,  deceased,  and  who  had  no  property  subject  to 
execution,  against  a  judgment  in  favor  oi  B  as 
administrator  of  the  estate  of  C.  Both  judg- 
meutfl  were  in  the  same  court  in  a  foreign  state. 
No  court,  except  in  the  exercise  of  probate  ju- 
risdiction, could  seize  on  the  funds  of  Cs  estate 
and  apply  them  to  the  satisfaction  of  a  debt  ow- 
lE^  by  a  legatee  of  C.    HiaU  v.  Hiatt,  80-190, 

20S14.  Jn^^uents  ma/  be  set  off  against 
each  other  on  motion  before  a  justice  of  the 
peace.  It  is  not  a  ^ood  answer  to  sliow  either 
(1) that  one  of  the  judgments  had  been  stayed 
(as  the  judgment  does  not  thereby  l>ecome  Joint), 
or  (2)  that  the  time  for  the  stay  of  execution  on 
one  of  the  judgments  had  not  expired,  or  (3)  that 
one  of  the  parties  was  a  resident  Iiouseholder 
and  entitled  to  have  the  judgment  set  off  to  him 
as  exempt  from  execution.   Meky  v.  Howk,  88- 

80817*  Judgments  may  be  set-off  against 
one  another.  In  such  a  proceeding,  by  motion, 
the  legal,  and  not  the  eqiiitiible,  title  controls. 
JFittiomsv.  Ihytor,  69-48,  '79. 

8081$>  Also,  by  a  complaint  seeking  such 
equitable  relief.    Lammers  v.  Goodemcm.  60-76, 

80819*  One,  taking  an  assignment  of  a  judg- 
ment, takes  subject  to  any  equities  against  it, 
just  as  he  would  have  talcen  an  assignment  of 
any  other  evidence  of  debt  not  governed  by  the 
law-merchant.  Id. 

20820.  An  assignee  of  a  judgment,  when  the 
assignment  was  not  attested  till  after  death 
of  assignor,  takes  only  an  equitable  title.  £ucrfe 
T.iiow,  67-110, 79. 

XIX.  Confession. 

20821.  Offer  derendant,  in  writing,  be- 
fore trial  of  pending  action,  to  confess  judg- 
ment for  certain  sum,  "  with  costs  accrued  to 
the  present  time,"  safficimt.  Jiose  T.  QrintUad, 
68-202,76. 

808n*  Wlien  a  defendant  refuses  to  appear 
and  obey  the  order  of  court  to  testify  to  a  mat- 
ter peculiar  within  his  knowledge,  it  is  not 
error  for  the  court  to  render  a  j'udgment  against 
him,  as  upon  confession  of  toe  averments  in 
complaint.    Bdion  v.  Smiih,  45-291, 73. 

20328*  Objection  to  a  confession  of  a  judg- 
ment by  an  attorney,  without  authority  to  do 
so,  can  not  be  taken  for  the  first  time  in  S.C., 
when  no  motion  for  relief  was  made  in  court  be- 
low. Ryon  V.  King,  48-237,  74 ;  Dougherty  v. 
Anidbrews,  10-406, '62;  Jarrdi  v.  Andrews,  vL  403. 

30824.  Consent  of  Jniffment-credttor.  A 


judgment  by  confession,  entered  without  knowl- 
edge or  consent  of  creditor  in  whose  favor  it  is, 
is  invalid  for  all  purposes,  unless  ratified.  If 
ratified,  it  becomes  valid  from  moment  of  its  ac- 
ceptance.   Haggerty  v.  Jvday,  58-154,  77. 

20325.  Simply  making  no  objections  thereto, 
when  told  of  judgment  is  not  a  ratification.  It 
is  an  evidence  of  ratification  of  more  or  less 
force,  according  to  circumstances.  Id. 

20326.  Remedy.  A  warrant  of  attorney  was 
executed  after  the  R.  S.  of  '52  went  into  effect, 
authorizing  T  to  confess  judgment  in  favor  of  P, 
on  three  notes  and  a  mortgage  made  to  secure 
their  payment,  dated  before  the  taking  effect  of 
the  statutes.  T  subsequently  confessed  judg- 
ment in  pursuance  of  the  notes  and  mortgage, 
under  sees.  634  and  639,  2  B.  8.  pp.  176,  177. 
Held;  as  this  statute  effected  the  remedy  merely, 
it  was  applicable  to  the  case,  and  the  judgment, 
in  pursuance  of  its  provisions,  proper.  AUm  v. 
Piirker,  11-604,  '68. 

20827.  Judgment  bj  Justice  of  tiie  neare, 
on  confession,  without  defendant's  affidavit^ 
was  good  between  parties,  and  void  only  as  to 
creditors.    Mavity  v.  Etutridge,  67-211,  79. 

2083S.  Proceedings  and  jwk^ments  before  J. 
P.  do  not  require  that  fonnaHty  expected  lo 
higher  courts.  Id. 

20889*  An  entry  of  judgment  by  J.  P.  show- 
ing appearance  by  defendant  and  confession  of 
judgment,  with  cost  of  confession  taxed,  is  suffi- 
cient. Id. 

20880.  A  judgment  of  foreclosure  confessed 
in  conformity  to  a  valid  warrant  of  attorney,  is> 
valid.   AUm  t.  Amter,  11-504,  '68. 

80881*  Defendant,  in  suit  by  agent  of  county, 
appeared  and  confessed  judgment.  HHi;  be- 
could  not  aftorwardfi,  in  error,  contend  that  the- 
suit  should  have  been  brought  by  the  county 
commissioners.  Atre4  t.  ITAtauMfon,  1  BIL  34& 
'26. 

20882.  A  warrant  of  attorney  authorixed 
confession  of  judgment  at  certain  term,  for  cer- 
tain sum,  in  action  of  debt,  and  judgment  wa* 
confessed  accordingly.  Hdd;  judgment  not  er- 
roneous, merely  because  nature  of  debt  was  not 

Particularly  described  in  warrant  Sdridge  y, 
'olweU,  3  Blf.  207,  '33. 

20888.  A  warrant  of  attorney  to  confess  judg- 
ment can  not  be  expressly  revoked.  Id. 

20884.  Partnership.  Confession  of  judg- 
ment by  one  partner  in  name  of  the  partneraluiv 
does  not  bind  the  firm.  Barlow  t.  Bato,  1  SO. 
252,  »23. 

20885.  A  judgment  by  consent  waives  or 
cures  defects  in  the  complaint.  Huditm  v.  ABi^ 
eon,  54-215,  '76.  Cf.  Bobiiuon  v.  Starley,  20-298, 
'68. 

20S86.  Attorneys  have  power  to  consent  in 
open  court  to  the  taking  of  a  judgment  against 
their  client.    Hudam  v.  AUiaon,  5^215,  '76. 

20887.  Jndgment  bj  confession,  without 
the  affidavit  required  by  statute,  is  not  Toid, 
but  is  good  as  between  the  parties.  Kennard  r. 
CaHer,  64-31,  78. 

20388.  A  judgment  by  confession  must  be 
by  consent  of  the  plaintiff.  Id.  BarneUw.Jwd^ 
88-86,  '71. 

20889*  Such  consent  will  be  presomed  to- 
have  been  given.  Plaintiff  may  plead  and 
prove  no  consent  by  him.  Id. 

20340.  Judgment  before  a  Jnstlce  may  be 
obtained, either,  1,  by  process,  sec.  20,  (R.  &  '81, 
1450,)  or,  2,  by  a^eement,  or  by  confession,  ssc. 
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wiui  eoiueni  oi  puinim.  JLennara  t.  uarttr, 
«4:-31,78.   Cf.  88-86. 

20841.  Confession  of  judgment  is,  by  statute, 
a  release  of  errors.  Lewis  t.  Bra^eiuridge,  1  Blf. 
112,  '21.  Cf.  10-532.  r 

20842.  Record.  Tfaestatnte  does  not  require 
that  a  warrant  of  attorney  to  confess  a  judgment, 
with  the  affidavit  attached,  shall  be  appended 
to  a  transcript  of  the  judgment  ofiered  in  evi- 
dence; the  S.  C.  will  not  presume  that  there  was 
none.   Apj^gate  v.  Mason,  18-75,  *G9. 

20848.  Qwn-e,  whether  such  a  judgment,  ren- 
dered without  such  affidavit,  can  be  attwhed 
collaterally.  Id. 

20844.  A.  power  of  attorney  to  confess  a 

judgment  is  not  revocable.  ButitSTalidity  may 
be  tried  on  proper  formation  of  issues,  and  the 
warrant  may  be  annulled  or  the  amount  of  judg- 
ment reduced.    Kindig  v.  March,  15-248,  '60. 

20845.  Offer  to  confess.  When  defendant 
offers  in  writing,  to  the  court,  to  confess  judg- 
ment in  a  certain  amount  with  costs  accrued, 

Slaintiff  declines  to  accept,  and  judgment  isren- 
ered  for  plaintiff  in  a  anm  less  uian  amount 
aforesaid,  the  plaintiff  u  only  entitled  to  judg- 
ment for  costs  up  to  and  including  the  dny  on 
which  the  offer  was  made.  Rose  v.  Urimtead,  5^ 
202,  '76 ;  Holland  v.  FUgh,  16-21,  '61 ;  Harria  v. 
Daiiey,  id.  183. 

20846*  A  co-defendant  who  is  a  party  only 
to  answer  as  to  plaintiff's  right  of  action,  need 
not  be  made  a  party  to  the  notice  of  offer  to 
confess.   Harrit  v.  iteilw,mpra. 

20847.  Offer  to  conta.  Fartj.  In  an  offer 
1>7  tiie  maker  of  a  note  to  confess  judgment  for 
a  given  sum,  the  name  of  an  assignor  of  such 
note,  made  a  partpr  to  answer  to  the  assignment, 
need  not  be  noticed;  for  an  offer  to  confess 
judgment  npon  the  case  made  by  the  complaint, 
IB,  in  effect,  an  offer  to  waive  all  other  pleadings 
in  the  cause.    Home  v.  DaUey,  16-183,  '61. 

2084^.  The  record  of  a  justice  showed  that 
"defendant  appeared  and  confessed"  a  note,  *  * 
*  *'and  sayfi  that  he  is  justly  indebted  for  the 
same."  Held;  there  was  a  sufficient  confession 
to  authorize  a  judgment  gainst  defendant.  Hdd; 
snch  record  shows  prima  fade  that  the  judgment 
was  taken  with  the  consent  or  procurement  of 
the  payee.  Held;  such  judj^ment  on  a  joint  note 
released  the  joint  maker  with  defendant.  JSar- 
neU  V.  Juday,  8B-86,  71. 

20849.  Parties  appeared,  proceeded  to  trial 
before  a  juiy,  and  examined  a  witnen.  Defend- 
ant, to  save  time,  admitted  certain  allegations 
of  the  complaint,  not  amounting  to  an  admis- 
sion of  tiie  plaintiff's  right  to  recover.  Judg- 
ment was  rendered  npon  the  verdict  of  the  jury. 
Jleld;  judgment  not  confessed.  OrocktU  v.  CW- 
terij  8-127,  '56. 

20850.  Awarrantofattomeyto"enter"jDdK- 
ment  is  authority  ^  confess  a  judgment.  Ma- 
mm  T.  AnAA,  8-73,  '56. 

80851.  Warrant  of  attorney.  Without 

relief.  On  the  filing  of  a  complaint,  N.  T.,  an 
attorney  of  the  court,  appeared  for  the  defend- 
ants, and  filed  and  proved  a  warrant  of  attor- 
ney, authorizing  him  to  confess  judgment 
against  the  defendants  for  the  sum  of  ^101, 
with  interest  from  date,  and  costs.  It  did  not 
describe  the  canse  of  action,  but  it  did  the 
parties  to  the  suit  The  judgment  was  ren- 
dered for  the  correct  amount  Held;  better  if 
the  vmirant  had  particularly  described  the 


complain,  ine  biu  oi  excnange  set  out  in 
the  complaint,  contained  a  waiver  of  valna- 
tion  laws.  The  warrant  did  not  Held;  judg- 
ment properly  rendered  without  benefit  of  ap- 
praisement laws.  ConkHn  v.  Finn^  12-394,  '59. 

20852.  Under  B.  S.  p.  468,  see.  48,  in  oi^ 
der  that  a  cause  of  action  may  be  taken  as 
confessed,  on  the  ground  that  defendant  has 
been  subpoenaed  and  refuses  to  appear,  it  must 
be  shown  that  he  has  been  personally  sub- 
poenaed. MavUby  v.  Wo^,  14-1&7,  '60.  («.  B.  B.. 
*8l,  1480.) 

20853.  Tbe  provision  In  sec.  59,  JuBtlces' 
act,  that  no  appeal  ^aU  lie  from  a  jtt^ment 
hj  oonfiBgrion,  has  reference  onlv  to  such  as 
are  confewed  in  accordance  with  the  provisions 
of  that  section,  and  has  no  reference  to  cases 
contemplated  by  sec.  48.  Mariner  v.  Hanrui, 
16-23,  ^1.    (t.  R.  S.  '81,  1490,  1480.) 

20S54.  Anoffertoconfe8s^ad&inent,served 
upon  an  attorney  of  record  in  the  cause,  will 
bind  the  client.    HoUand  v.  Pugh,  16-21,  '61. 

20855.  Such  offer  to  confess  for  a  specified- 
Bom,  and  '*  accrued  costs,"  is  good.  Id. 

20854.  A.  Judgment,  bj  agreement  by  at* 
torney,  without  a  summons  or  a  personal  ap- 
pearance, can  only  be  when  a  written  authority 
to  the  attorney  is  produced  and  proven.  Jarretl 
v.^nrfrnM,  19-403, '62.   Cf.  48-237. 

20857.  By  warrant  of  attorney.  Where- 
the  warrant  authorites  "A,  or  any  other  attoi^ 
ney  of  the  court,  to  appear  and  confess,"  a  con- 
fession, by  A  and  K  another  attorney  of  said, 
court,  would  be  valid.  FcUton  v.  SteixtH,  1^ 
233,  '62. 

20858.  A  married  woman  can  not  bind  her^ 
self  by  simply  signing  the  power  of  attorney. 
Id.    Cf.  49-104. 

S0S59.  Nor  when  it  is  acknowledged  before- 
the  clerk  of  the  court.  Id. 

20860.  All  Installments  not  dne.  Where  a 
warrant  of  attorney  to  confess  a  judgment  and 
decree  of  foreclosure  upon  a  mortgage  and  notes, 
in  part  due,  and  in  part  not  due,  provides,  that 
"  in  the  final  judgment  herein  the  court  shall 
decide  upon  what  subsequent  default  execution 
shall  issue  herein  to  collect  the  balance,  in  case ' 
the  defendants  shall  pay  the  amount  (install- 
ment) due  before  the  sale  of  the  premises;  and 
that,  in  ctae  of  sale,  the  whole  of  the  plaintiff's 
debt  and  costs  be  paid ;  and  the  residue,  if  any^ 
be  paid  to  the  defendants,  and  that  they  (the  de- 
fendants) fix  what  parts,  if  the  same  be  suscepti- 
ble of  division,  be  first  sold,"  such  warrant 
places  the  judgment,  confessed  in  parsuance 
thereof,  upon  the  footing  of  one  where  the  in- 
stallments are  all  due,  and  the  court  need  make 
no  inquiry  touching  the  divisibility  of  the  mort- 
gaged property,  and  the  sate  should  be  for  the 
entire  amount  of  the  debt,  and  it  is  the  basinese 
of  the  parties  interested  in  the  propertv,  and  the- 
sheriff,  to  determine  tipon  the  divisibility  of  the 
premiHes.  P^iitm  v.  Sleicart,  19-233,  '62.-  As  to 
qualification  of  sale  by  the  sheriff,  see  28-614. 

20861.  A  defendant  in  a  suit  at  law,  who 
confesses  Jodgment,  reserrln;  eqnItTj  etc.» 
has  no  right  to  proceed  in  chancery  for  his  de- 
mand against  the  plaintiff,  which  he  would  not 
have  had  without  such  reservation.  OnRimni  T.- 
WhUt,  4  Blf.  356,  '37. 

20862.  If  a  note  upon  which  the  maker  has 
confessed  Ja^ment,  was  obtained  by  fraud  or 
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mutak^  he  maj  obtaia  relief  in  a  ooort  of 
chaneerT.  Id. 

208ft8.  JnrlsdletloB.  A  saed  B  to  recover 
certain  real  estate,  his  pleadings  shoving  he 
claimed  bv  virtue  of  a  judgment,  execution, 
sheriff's  sale  and  deed.  Said  iudgmeDt  was  re- 
corded in  C.  P.  court  in  January,  59,  upon  con- 
fession, on  warrant  of  attorney,  for$l,100.  Held; 
said  judgment  was  a  nullity,  and  no  title  was  ac- 
quired by  the  purchaser,  upon  sale,  under  it,  for, 
at  that  term,  trie  C  P.  court  had  no  jurisdiction 
to  render  judgment  for  more  than  91,U00.  Utornat 
T.  FeaOer,  28-356,  '64. 

20364.  A  judgment  confessed  before  a  justice 
-without  the  oath  prescribed  by  statute,  is  good 
against  the  party  confessing  it;  and  if  such 
party  being  a  feme  toU,  afterward  manr,  the 
ludgment  is  alsogood  against  herhosband.  Qmp- 
teU  V.  Baidvdn,  6  Blf.  364,  '43. 

20865.  The  record  of  a  judgment  by  confes- 
sion, rendered  by  a  justice  in  33,  should  show 
that  an  oath,  as  prescribed  by  the  statute  of  '31, 
was  taken  by  defendant,  or  judgment  is  of  no 
Talidity.  Ex  RirU  Knight,  A  Bll  220, '3Q.  Cf. 
6-107.    McFadin  v.  OiM,  1  Blf.  308,  '24. 

20866.  IValrer.  In  a  suit  before  a  justice, 
'brought  by  A  and  B,  in  their  surnames  only, 
■defendant  appeared  and  confessed  judgment. 
itsU/  objection  to  suit  on  account  of  omission 
of  plaintiff'i  christian  names,  was  waived. 
l%aleher  v.  Ooteman,  5  Blf.  76,  '39. 

20367.  On  an  appeal  from  the  judgment  of  a 
justice  of  the  peace,  if  the  defendant,  having 
been  personally  subpcenaed,  fail  to  appear,  the 
plaintiff's  demand  is  taken  as  confessed. 
Wire  V.  HeaMm,  5-639,  '54. 

20808.  The  C.  a  has  original  exclusive  juris- 
diction in  all  cases  of  "one  thousand  dollais 
or  upward,"  and  such  exclusive  jurisdiction 
extends  to  confessed  judgments,  as  well  as  oth- 
ers.  Marsh  V.  Sherman,  12-368, '59. 

20369.  JndKinentg  by  conresslon,  for  fraud, 
maybe  impeached  by  creditors  existing  either 
before  or  alter  the  rendition.  Feaste}'  v.  WoodfiU, 
23-493,-64.    Cf.  62-243. 

20370.  A  proceeding  In  conrt  confesston 
>of  Jud^ent,  is  for  the  enforcement  of  a  pri- 
vate right,  and  is,  consequently,  by  virtue  of 
section  1,  p.  27,  2  K.  an  action  in  the  conrt 
of  Indiana.   Skav)  v.  GaMaaher,  8-252, '56. 

20371.  As  thongh  confessed.  U«)n  an  ap- 
peal from  a  justice's  judgment  to  C.  C.,  defend- 
ant subpoenaed  plaintiff,  who  was  a  resident  of 
another  county,  to  testify  as  a  witn^.  On  the 
service  of  the  subpcena,  plaintiff  demanded  his 
fees,  which  were  not  paid.  He  did  not  appear, 
and  defendant  claimed  to  have  his  pleas  taken 
as  true.  Hddj  defense  set  up  could  not  have 
been  taken  as  confessed.  Wayman  v.  Hoaord, 
2-156,  '50. 

20872.  By  confession.  Record.  When  it 
•does  not  appear  that  one  of  several  defendants 
had  notice  of  the  suit  by  process  or  otherwise, 
it  was  erroneous  to  take  the  bill  as  confessed 
against  him,  on  account  of  default  of  his  co- 
defendants.    Henderson  v.  Denniaon,  1-152,  '48, 

20878.  To  authorize  the  taking  of  a  bill  in 
■chancery  as  confessed  for  want  of  an  answer,  it 
must  appear  that  the  defendant  has  bad  notice. 
Heed  V.  Qlover,  6  Blf.  345,  '42.  That  the  conrt 
had  jurisdiction  of  defendant.  Shipley  v.  Miiehell, 
7  Blf.  472,  '45. 

20374.  Warrant  of  attomex.  In  '40.  a 
Judgment  was  taken  against  A  on  a  complaint, 
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on  the  back  of  which  was  the  following :  "  I, 
A,  one  of  the  within  named  defoidants,  do  con- 
fess the  debt  mentioned  in  the  within  declara- 
tion, to  the  amount  of,"  etc.,  "  and  desire  that 
judgment  be  rendered  against  me  to  that 
amount."  (Dated  three  days  before  the  com- 
plaint was  filed.  Signed,  A.)  No  appearance 
orprocess.  In'45,Adied.  In '49,  the  judgment- 
creditor  sued  out  a  writ  of  snrv  Jadat,  against 
the  administrators  and  heirs  of  said  A,  requir- 
ing them  to  show  cause,  if  any  they  had,  why 
execution  should  not  be  issued  upon  said  judg- 
ment, to  be  levied  npon  certain  lots.  The  wnt 
was  duly  served  on  them.  The  administrator 
made  default.  Accordingly,  execution  was  is- 
sued, the  lots  levied  on  and  sold  to  B,  the  agent 
of  the  execution-plaintiff.  Action  against  B  to 
recover  the  lots  by  the  heirs  of  A.  Held;  the 
original  judgment  was  void.  Held;  the  heiis 
of  A  are  estopped  by  the  judgment  on  the  mn 
fada$  from  showing  the  invafidity  of  the  origi- 
nal judgment.   Comparet  v.  Hmna,  84-74,  TO. 

20S7S.  It  seems  that  the  pnrchaser,  or  those 
claiming  nnder  him,  need  not  show  the  origioal 
jud^ent,  but  only  the  prooeedingB  in  the  setre 
/aaa$  and  the  returns  showing  the  service.  CL 
Oarpenier  v.  Doe,  2-465,  '51. 

20876.  Warrant  of  attornej.  When  the 
warrant  authorizes  a  jadment  in  certain  install- 
ments  "  and  execution  is  to  be  stayed  accord- 
ingly upon  said  installments  respectively,  it  b 
error  to  render  a  judgment  reqoinne  bail  for  the 
stay  of  execution  on  the  judgment.  Jfefledcn 
V.  OimpfteU,  5-107,  '54. 

20877.  Warrant  of  attorney.  Practiee. 
Under  the  statute  of  '52,  a  judgment  by  con- 
fession on  a  warrant  of  attorney  was  erroneoos 
if  no  affidavit,  "  that  the  debt  is  just  and  owing 
and  that  the  confession  is  not  made  for  the  pur- 
pose of  defrauding  creditors,"  \s  filed  with  the 
court.  The  mode  prescribed  by  the  statute  must 
be  followed.  McPheeten  v.  OanMl,  6-107.  '54. 
Cf.  12-651. 

20878.  Section  884  applies  only  to  confes- 
sions on  appearance.  Id. 

20379*  This  proceeding  is  one  of  remedy  and 
must  be  governed  by  the  statute  in  force  at  the 
time  of  judgment,  and  not  of  the  time  of  exxca- 
tion  of  tne  warrant.  Id. 

20880.  Attorney.  Certainty.  Thereooid, 
either  in  the  declaration,  if  filed,  or  in  the  war- 
rant of  attorney,  must  describe  with  reasonable 
certainty,  the  nature  of  the  liability  for  which 
the  judgment  is  rendered.  If  notes  are  the  basis 
of  the  action,  copies  of  them  or  descriptions  of 
them  must  be  given.  Qondna  v.  Houe,  8  oil  133, 
'46;  reoc&v.  iW,6-48,'54. 

20881.  A  certificate  of  the  clerk  that  four 
notes,  which  he  sets  out  in  the  transcript,  woe 
filed  at  the  time  of  the  filing  of  the  warrant,  and 
that  on  them  the  judgment  was  rendered,  is  not 
sufficient  as  it  is  not  a  part  of  the  record.  Veadt 
V.  Pierce,  supra. 

20382.  The  defect  is  not  cured  by  sectlM 
680.  2  as. '52.   Id.   (o.  K  S. '81.  658.) 

20888.  A  complaint  need  not  .be  filed  in  ad- 
dition to  the  warrant,  .^gord  v.  ifoiofa.  24-276^ 
'65. 

20884.  Warrant  of  attorney.  Practice. 

Under  our  practice  the  warrant  of  attorney  is 
copied,  or  entered  upon  the  record,  immediatel/ 
preceding,  and  in  effect  becomes  a  part  of,  the 
ludgment.  When  the  warrant  does  "  hereby  rr> 
lease  all  erxois  and  waives  all  rin^ts  of  appeal,* 
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though  the  attorney  did  not  release  errors  or 
waive  the  right  of  appeal,  it  is  so  far  an  agree- 
ment as  to  preclnde  the  defendant,  plaintiff 
having  accepted  of  the  agreement  by  talcing  his 
judgment  thereon.  MOer  t.  MaeklU.  18-217,  '59. 

20S85.  Warrant  of  attorney.  The  following 
is  not  a  warrant  of  attorney,  and,  filed  with  s 
complaint,  will  not  authorize  the  plaintiff  or  his 
attorney  to  appear  for  the  defendants,  and  will 
notauthorizeajadgment  against  them  :  "Wedo 
hereby  confess  the  within  debt,  and  that  the 
plaintiff  hath  sustained  damages  in  the  amount 
of,"  etc.,  '*  up  to  the  2d  day  of  the  next  term  of 
court,"  etc.,  *  •  •  "  and  we  do  hereby  request 
that  judgment  may  be  rendered  against  as 
lor  the  sum  of,"  etc.j  •  •  •  "and  that  it  be 
■dearly  set  forth  in  said  judgment  that  said  AV 
is  the  principal  in  said  note,  and  said  C  and  F 
his  sureties  thereon,  hereby  releasing  all  error  in 

ibis  behalf."    (Signed,)  W  ■,  C  ,  F  . 

limmd  t.  MeCUcue,  1-87,  '48 ;  Crmg  t.  Gbm,  id. 

20886.  Also,  when  the  instrument  contains 
the  following  words :  "  and  in  case  I  shall  make 
default  in  the  payment  of  said  debt,  dam^^ 
and  costs,  on  the  firk  day  of  the  next  term  Uietaid 
St.  JoKph  Circuit  Court,  the  said  plaintiffs  shall 
be  at  liberty  on  the  first  or  any  subsequent  day 
of  said  term,  to  enter  up  judgment  against  me 
for  said  sum  of,"  etc.,  "  and  also  costs."  There 
must  be  an  action  pending  at  the  time  he  "  may 
offer  and  consent  in  writing"  to  an  entry  of 
judgment  QrnnUy  v.  Tram/,  4-137,  '53. 

S0887.  Warrant  of  attorney.  8,  by  V.his 
attorney,  during  term,  filed  a  complaint  in  as- 
sumpsit on  two  notes,  one  of  whicli  was  not 
due.  The  same  attorney  filed  a  warrant  to  con- 
fess  judgment  on  the  notes  for  defendant.  The 
reconl  then  sliows,  "  and  the  said  defendant  now 
here  waives  the  issue  and  service  of  process 
herein;  that  he  can  not  gainsay  the  aaiaplain- 
t^'s  actions,  nor  but  that  he  hath  snsbiined 
•damages  by  reason  of  the  non-performance  in 
said  complaint  in  the  sum  of  "  both  notes.  The 
•court  then  rendered  judgment  for  said  sum. 
Jleld.;  a  judgment  for  the  full  amount  of  both 
notes  was  unauthorized.  There  could  be  no 
•damages  for  non-payment  of  the  note  not  due. 
Held;  judgment  was  not  entered  in  pursuance 
•of  Has  power  of  attorney.  Held;  the  record 
shows  that  defendant  did  not  appear  by  himself, 
nor  by  attorney,  nor  served  with  process,  ana 
Tio  recovery  could  be  had  against  him.  HorriBT. 
Stanton,  4-120,  '53. 

20888.  Warrantor  attorney.  When  a  judg- 
ment is  confessed  by  warrant  of  attorney,  and  the 
defendant  by  the  warrant  did  authorize  the  attor- 
ney "to  release  all  errors,"  and  a  judgment 
waiving  all  errore  was  accordingly  rendered,  the 
execution  of  the  power  fiist  being  duly  proved 
to  the  satisfaction  of  the  court,  when  pleaded 
bv  way  of  answer  to  the  assignment  of  errors  in 
the  S.  C,  will  bar  the  proceedings  on  error  for 
insufficiency  of  complaint.  Boga  t.  CVorjr,  85- 
363, '71. 

20389.  The  release  must  be  pleaded  spe- 
■cialty  to  be  available.  PWA  v.  Pierw,  6-48, '54 ; 
Adams  V.  £eein,  4  BIf.  128,  '36. 

20890.  Proof  of  exeenttoua  When  the  rec- 
ord shows  affirmatively  that  "proof  was  made 
to  the  satisfaction  of  the  court  oi  the  due  execu- 
tion of  said  power  of  attorney,"  and  the  affida- 


vit attached  to  the  power  of  attorney  did  have 
attached  thereto  the  signature  of  the  notary  who 
swore  the  affiant,  the  8.  C  will  not  reverse  tlie 
judgment  for  failure  in  proof  of  the  execution  of 
the  warrant   Agard  v.  Hawh,  24-276,  *65. 

20891.  If  the  record  fails  to  show  such  fact, 
and  if  a  so-called  affidavit  was  received  in  the 
lower  court  as  proof  of  the  power  of  attorney, 
but  it  had  no  jurat  nor  certificate,  of  having 
been  sworn  to,  attached,  the  judgment  will  be 
reversed.    Gambia  v.  Hokc,  8  Blf.  133,  '46. 

30892.  An  offer  to  confess  judgment  must 
embrace  costs.   Hmter  v.  Omttoek,  1 1-525,  '58. 

20898.  If  an  offer  to  confess  judgment  does 
not  appear  to  have  been  made  in  open  court, 
and  notice  of  the  time  and  place  of  making  the 
offer  does  not  appear  to  have  been  previously 

fiven  to  plaintiff,  it  is  not  good  under  sec.  390, 
B.  S.  p.  125.   (v.  B.  8.  ^81,  fil6.)  ^orwrv. 
B^Hn^  11-440, '58. 

20w4.  Sec.  389  of  same  statute  is  af^leable 
only  to  suits  which  have  been  commenced,  and 
are  pending  at  the  time  of  the  offer  to  confess. 
Id.    (v.  E.S. '81,  514.) 

20896.  Sec.  390,  supra,  refers  only  to  offers  to 
confess  before  suit  brought  Id. 

20896.  Confession  of.  Setting  aside.  A, 
against  whom  suits  were  pending  for  bona^de 
debts,  confessed  judgment  in  favor  of  B,  with- 
out consideration,  to  defraud  creditors.  Un- 
der execution  on  this  judgment,  debtor's  real 
estate  was  purchased  by  the  judgment-credi- 
tor. Afterward  judgments  were  obtained  by 
the  bowi  jide  creditors,  in  their  respective  suits, 
and  executions  issued  thereon  and  returned 
"no  property  found."  On  bill  by  bona  fide 
creditors,  court  set  aside  the  fraudulent  judg- 
ment, execution  and  sale,  and  ordered  the  land 
to  be  sold  to  satisfy  complainant's  demands. 
Bnma-  v.  ifonriae,  2  Blf.  '31. 

XX.  PerMMial  and  In  Ben. 

20897.  For  alimony.  A  personal  judgment 
for  alimony  a^inst  one  in  another  state,  served 
only  by  a  notice  of  publication,  and  not  having 
appeared  to  action,  is  void  for  want  of  jurisdic- 
tion, and  can  not  be  enforced  in  anotha  state. 
MiMteaorth  v.  McDowell,  49-386,  '75. 

20898.  Such  a  judgment  rendered  in  this 
state  can  not  be  here  enforced.    loftU  v.  Lj/^ 

48-  200,  '74;  Beard  v.  Beard,  21-321,  '63. 

20899.  Jndgment  rendered  In  a  divorce 
proceedings  can  not  be  taken  personally  against 
one  of  another  state,  served  only  with  construct- 
ive notice,  and  not  appearing  to  the  action.  No 
such  statutory  remedy  is  legal.  It  is  unauthor- 
ized.   Bwnfv.  Bea»<  21-321, '63.    Cf.  48-200; 

49-  386 ;  82-382.  May  not  even  be  a  cause  of 
action.    Billan  v.  HerdddmUh,  28-71,  '64. 

20400.  A  Judgment  In  attachment,  when 
the  defendant  does  not  appear,  can  not  be  made 
the  foundation  of  an  action,  and  will  not  bar  a 
subsequent  suit,  unless  followed  by  payment  or 
sale  oi  the  property  seized  in  due  course  of  law. 
Roomv.MeDon^iB-l67,'M;  Heariev.Smaaeg, 
5  Blf.  335,  '40. 

20401.  Lien.  foasnlttolbreeUweaHor^ 
gage,  if  there  is  no  agreement  in  writing  ac- 
companyingit,  by  whicn  the  mortg^or  agrees 
to  pay  the  debt,  then  the  relief  is  confined  to  the 
mortgaged  property.   But  if  the  defendant  ap- 
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pear  to  the  action  and  consents  that  a  personal 
judgment  may  be  rendered,  the  judgment  is 
valid.    Fkieher  v.  Holmes,  25-468,  '65. 

20402.  Such  judgment  will  be  a  lien  on  all 
lands  of  defendant  Id. 

2040S.  Butnot  if  rendered  in  aforelgn  state. 
BilUm  V.  HerckUbraih,  28-71.  '64. 

20404.  In  a  proceeding  by  a  widow  against 
the  children  of  ber  hUBlMuid  by  a  firat  vite  for 
partition,  it  is  error  to  render  a  perwDdljudg- 
ment  against  the  defendants.  Jroife  v.  IFu&en, 
86-193,  '71. 

20405.  It  wfU  be  presumed  that  a  party  ap- 
peared to  an  action  wherein  a  personal  judg- 
ment was  rendered  against  him.  until  the  con- 
traiT  is  shown.   Xytiev.  87-281,  '71. 

20406.  Debtnotdae.  A  personal  jad^ent 
can  not  legally  be  rendered  for  a  debt  which  is 
not  due.  Scdlm  v.  Ward,  51-46,  '75  ;  Hummem 
V.  DtteiB,  20-264,  '68 ;  McHeeten  v.  Cam^xU,  5- 
107,  '64.  {Alien,  v.  P^ker,  11-504,  '58;  DaU  v. 
Bugh,  16-233,  '61,  doubted  and  limited).  Cf. 
Laeoss  v.  Keegan,  2-406,  '50 ;  Oreenman  v.  FbUi- 
Bon,  8  Blf.  465,  '47. 

20407*  Beplevin  bail.  A  judgmentwas  ren- 
dered for  a  certain  amount  ''□ow  due  and 
owing"  and  certain  other  sums  to  be  paid  at 
future  times,  and  if  not  paid  atsuch  times,  "the 
said  real  estate  *  •  •  shall  be  sold  by  the  sher- 
iff." The  bail  acknowledged  himself  replevin 
bail  for  the  payment  of  this  judgment  on  or  be- 
fore the  time  allowed  by  law  for  the  stay  of 
execution.  Held;  he  is  only  bound  for  the 
amount  then  due.   SceUon  v.  Ward,  51-46,  '75. 

20408.  In  A  salt  against  the  heirs  and  ad- 
ministrator of  a  Hort^^r,  personal  judg^ 
ment  can  not  be  taken  against  such  administra- 
tor for  balance  of  debt  not  satisfied  by  sale. 
Neukirk  t.  Btireoa,  21-129,  '63. 

20409.  Under  section  406, 2  6.  A  H.,  230, 
ttecatlon  may  be  awarded  apon  an  existing 
judgment,  upon  constructive  notice,  against  de- 
lendant;  but  no  personal  judgment  can  be  ren- 
dered against  him  upon  such  notice.  Oibton  v. 
Green,  22422,  '64.    (v.  K.S.  '81,  675.) 

20410.  Where  personal  judgment  is  rendered 
upon  default  or  coniitructive  notice,  and  no  steps 
are  taken  below  to  vacate  it,  an  appeal  to  the 
8.  C.  will  be  dismissed.  Id. 

20411.  A  was  served  with  process  in  thestate 
of  IUinoi$,  of  which  state  he  was  a  resident— he 
was  defaulted.  The  court  found  against  A 
$331.35,  and  rendered  a  judgment  in  the  usual 
form,  that  the  plaintiff's  recover  of  Uie  said  de- 
fendant that  amount.  He&I/  there  was  a  per- 
sonal judgment  rendered  against  him  which 
was  mani^tly  erroneous.  Allen  v.  0>x,  11- 
383,  '58. 

20412.  Judgment  in  rem,  and  decree  for 
the  foreclosure  of  a  mortgage,  or  the  enforce- 
ment of  a  mechanic's  lien,  without  a  personal 
judgment  on  the  debt,  secured  by  such  lien, over 
against  the  person  liable,  may  be  taken.  The 
defendant  is  not  injured,  as  his  liability  ends 
with  the  sale  of  the  land.  IVuiU  v.  TnaO,  8S- 
16, '71. 

20418.  It  is  not  error  in  such  proceedings  to 
render  a  judgment  in  rem  against  a  defendant 
who  had  pleaded  and  provM  his  discharge  in 
bankruptcy.  Id. 

XXL  Liens. 
20414*  Lien  of  a  judgment  ih  subject  to  all 


?rior  liens,  legal  or  eqnitable.  Armttnng 
■flomatt,  67-429,  '79. 

20415.  Time  of  lien.  Generally,  a  judg- 
ment continues  a  lien  for  ten  years  and  no 
longer;  but  there  are  four  exceptions :  (1)  Where 
partpr  is  restrained  by  an  appeal ;  (2)  when  re- 
strained by  an  injunction ;  (3)  when  plaintiff  is 
prevented  from  collecting  it  by  death  of  defend- 
ant; (4)  when  prevent^  by  an  agreement  of 

iarties  entered  of  record.  Afplegate  v.  Edwards, 
5-329,  '73. 

20416.  One,  purchasing  of  the  judgm«it- 
debtor  after  ten  years  from  the  rendition  of  the 
judgment^  takes  land  free  from  the  lien,  unless 
the  lien  is  preserved  by  some  of  above  excq»- 

tiona.  Id. 

20417.  Such  purchaser  takes  with  notice  of 
any  agreement,  of  record  with  the  judgment.  Id. 

20418.  Foreclosure  of  mortage.  Merger 
of  judgment.  A  judgment  on  notes  and  for  the 
foreclosure  of  a  mortgage,  does  not  meige  and 
put  an  end  to  lien  of  the  mortgage.  Lapping  t. 
Ihify,  47-51,  '74. 

20419.  Lien.  Heir.  The  moment  title  in 
realty  descends  to  a  judgment-debtor,  the  jndgr 
ment  becomes  a  lien  on  the  same.  Such  liea 
can  not  be  divested  by  any  act  of  said  judgment- 
debtor  in  electing  to  abide  by  the  will  of  the  tes- 
tatrix, when  such  judgmentnAebtor  was  the  hus- 
band of  the  testatrix.  O'Homi  v.  Sbme,  48-417, 
'74. 

20420.  Lien  of  judgment  rendered  prior  t» 
payment  of  money  out  of  which  a  trust  arises^ 

IS  not  affected  by  the  trust   Bwhert  v.  Bmka% 
58-579,  '77. 
80421.  Land  was  sold  on  execution  for  Ie>» 

than  amount  of  judgment,  and  redeemed  by 
judgmenUdebtor.  Hdd;  under  act  of  '61,  2  G- 
&H.  251,  priority  of  lien  of  said  judgment  for 
remainder  not  sheeted.  State  v.  SkeriU,  84-57^ 
70.  Cf.  51-215;  57-186  ;  58-14.  (i..  E.  a '81,. 
768,  774.) 

20422.  Lien  of  judgment  upon  land  of  cor- 
poration, not  affected  by  appointment  of  receiver. 
S.  Bank  Keataek!/  v.  Oftio  Ina.  Co.,  22-181,  '64. 

20483.  Issuing  of  alia*  Ji/a.  while  levy  undo- 
first  is  undisposed  of,  does  not  affect  lien  of  ju^* 
ment.   Doe  v.  Hayes,  4-117,  '53. 

20424.  The  lien  of  a  Judgment  is  not  extin- 

fuished  by  the  execution  of  a  replevin-bond. 
)oe  V.  Roe,  2  Blf.  196,  '28. 

20425.  Priority.  Sec.  4  of  mortgage  act  giv- 
ing mortgages  to  secure  purchase  money,  prefer- 
ence over  prior  judgments,  does  not  ^ve  it  pre- 
ference over  prior  liens  other  than  judgments. 
Houston  V.  Houston,  67-276,  '79. 

20426.  Lien  of  judgment  depends  not  on- 
contract,  but  on  will  of  the  legislature.  Id. 

20427.  Priority  of  Hens.  A  specific  lien,  on 
special  realty,  founded  on  an  equitable  claim  of 
prior  date,  has  priority  over  a  prior  seneral 
judgment  against  debtor.  Wharton  v.  Wilaon^ 
60-591,  '78.  Cf.  Dondlanv.  Hardy,  57-393,  77. 

20428.  Remedial  not  vested  rights.  Judg- 
ments, which  by  statute  are  liens  on  real  estatCr 
are  remedial  and  not  vested  rights.  They  may* 
be  altered  or  destroyed  at  pleasure  of  legisla- 
ture.   Gimbelv.Stolte,  59-446, '77. 

20429.  In  a  proceeding  for  oondeBuatlon 
and  appropriation  of  lands  for  street,  it  is  not. 
necessary  that  notice  be  given  to  judgment-cred- 
itors, nor  should  the  damages  be  paid  to  them. 
Notice  and  the  damages  should  be  nvni  imly 
to  the  ownen.   Oimbd  v.  Sbiite,  59-446,  'TT. 
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20480.  Id  sach  a  proceeding  the  city  takes 
tbe  land,  discharged  of  the  lien  of  jndgment- 
creditorSi  and  tlielatter  haveno  right  to  redeem. 
Id. 

20481.  A  Jndrment-credttor  of  the  mort- 
gagor^ junior  to  the  mortgage,  is  not  a  oeces- 
a&ry  party  to  foreclose  the  mortgage ;  for  he  has 
only  a  general  lien  upon  the  equity  of  redemp- 
tion, and  is  not  regarded  in  the  light  of  a  pui^ 
chaser  for  value.    Gaines  v.  WaUxr,  16-361,  '61. 

20482.  Eqoltj  of  redemption  is  subject  to 
lien  of  a  judgment-creditor,  and  may  be  sold  on 
SDch  judgment.  Julitm  t.  Beai,  26-220,  '66: 
Bbbnes  y.  Bj^  84-262,  70. 

20488.  Judgment  against  a  married  woman  is 
a  Ken  on  her  separate  real  estate.  Wagner  v. 
Eaing,  44r^l,  73. 

20484.  Fraud.  Judgments  are  liens  only  on 
land  of  the  judgment-debtor  in  the  county  where 
the  judgment  was  taken  or  transcript  of  the  same 
filed.  And  it  ts  no  fraud  in  law  for  the  jud^ 
ment-debtor  to  convey  his  real  estate  in  other 
counties  after  rendition  of  judgment.  Baker  v. 
ChartdUr,  61-85,  '75.  As  to  lien  on  lands  in 
county,  see  26-458 :  26-220. 

20486.  Time  of  lien.  In  a  bastardy  pro- 
ceeding a  judgment  for  $265,  in  '49,  was  rendered 
against  A,  payable  in  installments,  running 
through  12  years.  B  was  replevin-bail.  In  '55 
B  sold  his  realty  to  C.  In  '60  an  execution  was 
levied  on  the  land  owned  by  Cto  satisfy  a  bal- 
ance on  the  judgment  for  S64.  HeU;  such  judg- 
ment could  not  be  a  Hen  on  the  land,  as  ten 
years  had  expired  after  the  rendition  of  the 
Ja^pnent  before  the  issuing  of  the  execution, 
aira^BUch  judgment  bad  not  been  restrained  by 
the  operation  of  any  appeal,  or  writ  of  error,  or 
by  the  imunetion  <^  any  jvdge  or  eourU  OatUe  v. 
FuIUr,  17-402,  '61. 

20486.  TThen  a  lien.  Lost  transcript.  De- 
cember 28,'57  A  recovered  two  judgments  against 
B,  before  a  justice  of  the  peace,  for  the  sum  of 
$200  each,  and  immediately  thereafter  filed  in 
the  clerk's  office  of  the  proper  county,  certified 
transcripts  of  the  said  judgments.  On  January 
6,  '58,  C  purchased  of  6  a  tract  of  land  In  said 
county,  and  paid  him  the  purchase-money  in  full. 
Afterward,  on  January  29,  '59,  the  transcripts,  to- 
gether wfth  the  order  book,  in  which  they  were 
recorded,  were  destroyed  by  fire,  and  on  March 
26,  '59,  the  justice  anin  made  out  transcripts, 
wliich  Were  filed,  and  executions  issued  thereon 
were  levied  on  the  real  estate  purchased  by  C. 
Suit  to  jnjoin  sale.  Held  ;  the  judgments,  upon 
the  filing  of  the  first  transcripts,  became  liens  on 
the  land,  but  those  transcripts  and  the  records 
thereof  having  been  destroyed,  no  execution 
could  issue  thereon  until  thev  were  reinstated  in 
tbe  mode  pointed  out  by  2  R.  8.  510,  section  20. 
Hdd;  the  judgments,  as  evidenced  by  the  second 
toanscripts,  were  not  liens  on  the  land ;  Qtuen  : 
whether  the  filing  of  the  new  transcripts  was  not 
a  waiver  of  tbe  hen  of  the  old.  SkddmY*  Arnold, 
1 7-165,  '61.    (tr.  R.  S.  '81,  613,  614.) 

20487.  Assignor  of  a  judgment  has  no  con- 
trol of  it,  nor  an  execution  on  it,  taken  out  by 
assignee.  SlaU  v.  Herod,  6  Blf.  444,  '43. 

20488.  The  act  of  '38  preserves  the  liens  of 
judgments  in  the  case  of  an  insolvent  estate. 
mukv.WUKm,! B[f.532,'4b.  Omfra, statute '21. 
Serry  v.  MarthaU,  1  BIL  340,  '26.  (v.  B.  8.  '81, 
2331.] 

20482.  Jadfment  against  the  rendor  is  no 

lien  on  realty  conveTed  by  title-lwnd  wlieie  all 


the  purchasemoney  is  paid  by  vendee.  Vance 
V.  Workman,  8  Blf.  306,  *46. 

20440.  A  Judgment  is  not  a  lien  upon  the 
equitable  interest  of  the  debtor.  Ausefl  t, 

Houston,  6-180,  '54. 

20441.  Title-bond.  A  judgment  v  not  a 
lien  on  land  held  by  the  judgment-defendant 
under  a  title-bond.  Doe  v.  Cu^haU,  1-246,  '48; 
Orth  V.  Jennings,  8  Blf.  420,  '47 ;  Didterttm  v.  Nel- 
ton,  4-160,  '53 ;  i>om8  v.  Cumberland,  6-380,  '55; 
ModiaeU  v.  Johnton,  2  Blf.  431,  '31 ;  Hulehins  v. 
Hanna,  8-533,  '66;  Jeffriet  v.  Sherbum,  21-112, 
'63  ;  Omtry  v.  AUiion.  20-481,  '63. 

20442.  When  attaches.  When  the  judg- 
ment-debtor is  not  the  owner  of  land  at  the  time 
of  the  rendition  of  several  judgments,  but  after- 
ward acquires  it,  each  judgment  becomes  a  lien 
at  the  same  Instant  that  uie  land  is  acquired, 
and  the  execution  first  issued  and  levied  haa 
^erence.   Jfie&acbv.         1-259, '48.  a.  4- 

20448.  The  laws  giTing  judgments  of  the 
Supreme  Court  liens  throughout  tbe  state,  were 
still  in  force  in  '28.  Stmpton  v.  Nilet,  l-lfhS,  '48. 

20444.  Lien  of  Judgment  Ib  U.  S.  oonrt. 

The  process  act  of  congress, '28,  adopted,  for  the 
federal  courts  in  each  state,  the  state  laws  then 
in  force  governing  executions  issuing  from  S.  C. 
Therefore,  judgments  of  the  U.  S.  C,C.,are  liens 
upon  the  reai  estate  of  judgment-defendantti 
throughout  the  state.   Id.   CfT  9-461. 

20446.  Priority.  D  recovered  a  judgment 
before  a  justice  against  B  and  C  in  March,  '40. 
He  caused  a  transcript  of  the  judgment  to  be 
filed  and  recorded  in  tbe  circuit  court  in  April, 
'40.  SdreJaaoM  issued  and  jud^ent  awarded  in 
October,  '40.  E  recovered  a  judgment  in  Sep- 
tember, '4^  against  B.  Held;  Dliad  a  prefer- 
ence over  K    MeMaJum  v.  Thompson,  2-114,  '50. 

20446.  Wife  obtained  a  decree  for  divorce 
and  for  certain  sum  as  alimony  ;  decree  for  the 
alimony,  is  a  lien  on  real  estate  of  husband. 
FraJxt  V.  Brown,  2  Blf.  295,  '30. 

20447.  A  JndiTBient  aiTAlnst  a  mortgagor 
is  a  lien  on  equity  of  redemption  and  after  dis- 
charge of  mortgage,  Hen  is  on  fee.  McCormick  v. 
Di^.  8  Blf.  99, 

20448.  8eire  fadas  against  terre-tenant  of 

1'udgment-debtor,  deceased,  to  have  execution, 
'lea,  that  defendant  was  a  bona  fide  purchaser 
from  judgment^lebtor,  without  notice,  after  ex- 
piration of  njear  and  a  day  from  time  of  judg- 
ment, and  before  issuing  of  «ct.^  Hdd;  on  de- 
murrer, plea  no  bar.  Judgment  is  a  lien,  by 
statute,  on  lands  of  debtor,  and  lien  is  not  lim- 
ited to  a  year  and  a  day,  or  to  any  other  period, 
though  execution  can  not  issue  after  a  year  and 
a  day,  unless  awarded  on  aei. /a.  ^tdocT.iWAer, 
1  Blf.  401, '25. 

20449.  Lands  purchased  by  debtor  after  judg- 
ment, and  aliened  before  execution,  to  a  bona  >!3a 
purchaser,  are  bound  by  the  lien.  Id. 

20460.  Equitable  title.  A  Judgment  is  not 
a  lien  upon  land  held  by  school-land  certificate 
or  bond,  issued  by  county  auditor,  conditioned 
for  execution  of  title  on  payment  of  purchase- 
money,  though  possession  had  been  taken  and 
the  purchase-money  paid  before  rendition  of 
judgment;  and  a  sheriff's  sale  on  execution 
against  obligee  conveys  no  estate.    Jeffriet  v. 

21-112, '63.   Cf.  46-489. 

20461.  Title*bond.  A,  bv  title-bond,  sold 
and  agreed  to  convey  certain  land  to  B,  and  re- 
ceived a  note  payable  in  bank  for  the  balance  of 
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the  parchase-money.  B  was  put  in  poBsession, 
and  the  note,  before  maturity,  assignea  for  value 
to  third  parties.  After  the  assinimeQt,  C  ob- 
tained a  jadgment  against  A.  add;  the  judg- 
ment was  not  a  lien  on  the  land,  and  the  sale 
of  the  land  to  satisfy  such  judgment  may  be  in- 
joined.   Jaehon  v.  SneU,  84-241,  70. 

20452.  A  judgment  against  the  vendor,  who 
has  contracted  to  convey  title-bond,  is  a  lien 
on  the  land,  and  may  be  enforced  to  the  amount 
of  the  purchase  -  money  remaining  unpaid. 
Simpaon  v.  NUea,  1-196,  '48 ;  Mobnan  v.  OrtagmUu, 
14-177,  '60 ;  Qaar  t.  Ixidsndge,  9-9SL  'S7. 

20468.  Judgment  i^abist  Tendee.  Judg- 
ment is  DO  lien  on  land  which  the  debtor  holds 
by  a  bond  conditioned  for  the  execution  of  a  ti- 
tle on  payment  of  the  purchase-money,  though 
he  had  taken  possession  and  paid  the  money, 
either  before  or  after  the  rendition  of  the  judg- 
ment; and  a  sheriff's  sale,  on  execution  against 
the  obligee,  of  land  so  held,  conveys  to  the  pur- 
chaser no  effective  interest  in  the  premises,  and 
gives  him  no  right  by  way  of  subrogation  or 
otherwise,  to  take  the  place  of  the  obligee  in  the 
bond.  Oenity  v.  AUwm,  20-481,  *63;  Modiaett 
T.  JbAfUOTt,2Blf.  431, 'SI.  Cf.  45-489:  wtUni  in 
duinctry,  see  Wayman  v.  Hardin,  3  Blf.  26,  *32. 

20454.  Mistake  In  a  mortgage  may  be  so 
corrected  as  to  include  other  lands  as  against  a 
judgment-creditor,  but  not  as  against  a  wma  fide 
purchaser  of  such  judgment,  without  notice  of 
ike  mistake.    Wcmrv^  v.  Flemdmy  64-806,  '78. 

20465>  As  the  mortgage  covered  Beveral  other 
tracts  of  land,  it  was  not  error  to  exclude 
evidence  that  such  pucfaaser  bonghl  the 
judgment  under  the  inducement  that  the 
mortgage  was  the  oldest  lien  on  the  land,  and 
thereby  obtained  the  judgment  at  a  lower  figure. 
Such  evidence  does  not  show  that  he  knew  the 
mortgage  was  intended  to  cover  other  land  than 
it  really  covered.  Id. 

20456.  Priority.  SatbbetloB  by  lery.  Ac- 
tion by  judgment-creditor  against  purchaser  of 
real  estate  formerly  owned  by  K  one  of  the 
ent-debtors,  and  subject  to  the  judgment 


lien,  to  enforce  a  contract  oy  purchaser  to  pay 
such  judgment  Court  found  specially  as  fol- 
lows :  At  a  time  when  D  and  such  debtors, 
were  Insolvent,  a  third  person,  after  service  of 
process  on  the  debtors,  and  then  the  plaintiff,  on 
appearance  of  such  debtors  without  process, 
severally  recovered  judgments  against  them, 
having  priority  of  lien  on  said  real  estate  in  the 
•rder  named ;  that  such  jud^ents  were  bona 
fide  without  knowledge  by  either  creditors  or 
debtors  of  the  letter's  insolvency ;  that  execu- 
tions were  levied  on  sufficient  other  property  be- 
longing to  such  debtont  to  satisfy  ootli  writs ; 
that  afterward,  upon  petition,  D  and  E  were  ad- 
fudged  inTolnntary  bankrupts,  and  the  property 
levied  on  was  taken  and  sold  by  the  assignee,  the 
prior  judgment  satisfied  from  proceeds  thereof, 
and  the  residue  put  in  the  general  fund  without 
satisfying  any  part  of  the  plaintiffs'  judgment; 
that  afterward,  the  a&sienee  sold,  and,  by  order 
•f  court,  conveye<l  to  deiiendant  the  land  in  con- 
troversy foracertain  sum, subject  to  "all  taxes, 
liens  and  encumbrances,  on  and  against  said 
land,"  which  the  defendant  by  bond  *'  assumed 
the  payment  of,"  and  against  which  he  agreed 
to  indemnify  the  bankrupt  estates ;  that  there 
were,  at  the  time,  certain  taxes  and  a  purchase- 
money  mortgage  on  the  land,  prior  liens  to  the 
plaintiff's  jadgment  ilcU/  as  omcluaions  of 


law^  that  the  levy  of  plaintiff's  execution  was 
valid  against  the  assignee ;  that  the  officer  hold- 
ing it  should  not  have  given  the  assignee  pos- 
session;  that  the  levy  operated  as  a  satistac- 
tion  01  plaintiff's  judpnent;  that  such  jadg- 
ment was  no  longer  a  lien  on  such  land  whai 
purchased  by  defendant,  and  plaintiff  can  not 
recover.    MeCabe  v.  Qoodvine,  65-288,  '79. 

20457.  Judgment  is  not  a  lien  on  an  equita- 
ble interest  in  land.   Terrdl  v.  Praiel,  68-86, 79. 

20458.  A  bought  lot  75  in  a  cerUin  town. 
The  deed  conveyed  to  him  by  mistake  lot  78,  in- 
stead of  lot  75.  This  was  all  of  A's  interest  in 
the  lot.  His  interest  was  only  equitable.  At 
this  time  there  was  a  judgment  standing  against 
him.  A  sold  to  B  the  same  lot  75,  but  errone- 
ously described  it  in  the  deed  as  7&  B  sold  to 
C  in  same  manner.  C,  by  an  equitable  proceed- 
ing, corrected  the  mistake  and  obtained  a  com- 
missioner's deed,  by  which  his  title  to  lot  75  was 
made  good.  Subsequently  the  judgment-plain- 
Uffsold  the  said  lot  75  on  an  execution  on  said 
judgment  against  A,  claiming  that  the  judgmoit 
waa  a  lien  on  the  same.  The  execoUon-plain- 
tifls  became  the  purchaser.  JBTeU/  execntion- 
plaintifb  took  nothing  by  their  purchane.  The 
ludgroent  could  not  be  a  lien  on  A's  equitable 
mterest  in  the  lot.   Tirrdt  v.  fVettel,  68-86,  '79. 

20469*  Judgments  are  liens  in  the  order  of 
time  of  their  rendition.  Wat  v.  TowMend,  1^ 
434,  '59. 

80460.  Jadgment  Itens  are  subject  to  all 
equities  which  existed  against  the  lands  of  judg- 
ment-debtor in  favor  of  third  patties  at  tiie  time 
of  recovery  of  judgment  Such  Uiird  persons 
may  injoin  the  enforcement  of  such  judgments 
by  execution.  MoniieeUo,  etc.,  Co.  v.  XotwAry,  78- 
662,  '80. 

20461.  An  eonltable  lien  may  be  created 
in  favor  of  one  by  express  agreement,  for  the 
purpose  of  creating  a  charge  upon  certain  real^ 
of  debtor,  for  securing  paym«it  of  money,  al- 
though not  in  form  a  Tc^l  mortgage,  and  which 
can  only  be  enforced  in  equity.  Id. 

20462.  Such  agreement  raises  a  trust  which 
binds  the  estate,  and,  all  who  take  title  thereto, 
with  notice,  may  be  compelled  In  equitr  to  fulfill 
it  Id. 

20468.  A  water  works  company  had  leased 
for  a  term  of  years  their  property,  with  a  cove- 
nant to  keepthem  in  repair.  The  property  wm 
damased.  The  company  made  an  agreement 
with  lessees  that  they  make  the  needed  repairs 
and  hold  the  leases  made  by  themselves  as  se- 
curity. Such  assignment  was  not  of  record. 
Held;  in  eqtiity,  the  lessees  had  such  an  intei^ 
est  as  would  entitle  them  to  an  injunction 
against  subsequent  judgment-creditors  from  sell- 
ing the  property,  withoiU  regard  to  their  e^vitjf, 
claiming  their  rights  to  be  superior  to  the  ke- 
sees,  and  to  an  adjudication  ot  their  ri^ta  be- 
fore sale.  Id. 

20464.  A  judgment  is  a  Hen,  by  statutes  tm 
the  lands  of  debtor,  and  lien  is  not  limited  to 
anr  period.  Land  purchased  by  debtor  after 
judgment  and  aliened  before  execution,  to  a  ieiia 
fide  purchaser,  is  bound  by  the  lien.  £idgew. 
PhU&er,  1  Blf.  401,  '25. 

XXU.  ATAUlbOtty  of  Em»r. 

20465.  Error  and  irregularity  of  indgment 
may  be  waived  by  d^ndant  AfinAemtMe  v. 
FuMenM  2iaL  Btmk,  66-682,  "79. 
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ErroneoDs  in  form.  A  judgment, 

iraiving  appnusement  laws,  ought  not  to  be 
taken,  when  the  evidence  does  not  authorize  it; 
but  if  the  judgment  is  not  excepted  to,  its 
form  is  waived.  t/oAMon  v.  i^-tne,  fi&-3dl,  *76. 
Ct.  LewU  V.  Edmirda,  44~m,  '73 :  AtiasKa  v.  Mar- 
tin, Z9-2i2,  '72. 

20467.  Also,  when  either  a  joint  or  a  per^ 
sonal  judgment  is  taken;  or  one  in  rem,  instead 
of  a  judgmentseparate  tn  rem,  or  personal.  Smith 
T.  Dodds,  85-452,  '71 ;  Jemiton  v.  Wahh,  80-167, 
'68 ;  BueU  v.  Shuman,  28-464,  '67. 

20468.  A  motion  in  arrest  raises  no  ques* 
tion  as  to  the  form  of  the  judgment.  Smtth  v. 
DoddB  85-452,  '71. 

20469.  Exceptien.  A  general  exception  to  a 
judgment  will  raise  in  S.  C.  no  question  as  to 
Its  form.  l&SLL.R.Q>.r,  Smythe,  45-822,  '73. 

20470.  Error  in  the  form  of  a  judgment  is 
saved  by  an  exception  to  its  form,  or  by  a 
motion  to  set  it  aside  or  modify  it.  Brown  v. 
JWis,  85-377,  '71.   Cf.  85-452. 

80471.  Parties  to.  Assignment  of  error. 
An  action  was  brought  again!>t  a  township  trus- 
tee on  an  instrument  signed  by  him  as  trustee. 
Judgment  vas  rendered  against  the  township. 
He  appealed  and  assigned  errora  in  his  name. 
Held;  The  appeal  should  be  dismissed,  as  no 

i'udgment  was  rendered  against  him  from  which 
e  could  appeal.  Htid;  no  assignment  of  error 
was  made  by  the  township.  McRuaia»  T.  Adaimt, 
46-580.  '74. 

20472.  To  present  the  question  in  S.  C.  that 
the  court  in  fixing  the  amount  of  alimony,  ren- 
dered jadgment  for  an  excessive  amount  the 
court's  attention  must  have  been  drawn  to  it, 
either  in  a  motion  for  a  new  trial,  or  to  modify 
and  correct  the  judgment  Bmdkv  v.  BnuUeji, 
45-67, '73. 

20473.  No  objection  as  to  the  form  of  judg- 
ment or  decree,  can  be  made  for  first  time  in  S. 
C.  Johuon  V.  Unvenaw,  80-435,  '68 ;  IHene  v. 
Wiiton,  48-298,  '74 ;  Mahoney  v.  Bobbins,  49-146; 
Baier  v.  Honey,  21-246,  '63. 

20474.  Nor  to  the  terms  of  a  judgment  Eb- 
enaU  v.  Bedding,  22-232,  '64. 

20475*  General  objection  and  exception  to 
the  rendition  of  a  judgment,  raises  no  question 
as  to  its  form.    Sanxay  v.  Hunger,  42-44,  '73. 

20476.  irone  parajgraph  of  a  complaint  is 
SnlBcient  to  sustain  a  judgment,  such  judgment 
will  not  be  reversed  for  reason  of  insufficiency  of 
other  paragraphs.   Kebey  v.  Henry,  48-37,  '74. 

20477.  The  correctness  of  the  form  or  sub- 
stance of  the  judgment  can  not  be  questioned  for 
the  first  time  in  S.  C.  Ludlow  v.  WuUcer,  67-3o3,'79. 

20478.  An  assignment  of  error  for  rendering 
a  judgment  for  A  against  B,  raises  no  question 
in  S.  C.  Hdm&i  v.  Pkomix  M.  L.  Ina.  Co.,  49-356, 
'74;  FaU  v.  Hazeirigg,  46-676,  74;  Sanxay  v. 
Hunaer,  42-44,  '73. 

20479.  Beyond  the  Issues.  Waiver.  When 
the  court  goes  beyond  the  issue  submitted  and 
makes  a  finding  of  other  matters,  and  renders 
judgment  tliereon,  and  no  proper  objection  is 
thereto  made,  the  error  in  the  judgment  is 
waived.    Landen  v.  George,  49-309,  '74. 

20480.  Harmless  error.  When  defendant 
brought  into  court  a  certain  amount  as  a  tender, 
and  jury  brought  a  verdict  against  him  for  a 
greater  amoan^  thoi^h  iire^lar,  defendant  can 
not  complain  if  court  renders  judgment  for 
amount  of  verdict,  and  credits  thereon  amount 
tendered.  .Banm  v.  Bntei^  28-16, '67. 


20481.  When  no  exception  is  taken  to  the 
order  in  dissolving  an  injunction,  nor  to  action 
of  court  in  sustaining  motion  to  dissolve,  no 
question  is  raised  upon  such  order  or  appeal. 
SiagU  V.  Sodmer,  58-465,  '77 ;  Newell  v.  Qaaing. 
7-147.  '66. 

20482.  Otherwise  an  appeal  may  be  taken. 
Fidt  v.  FatrieL  etc,  T.  Ok.  K4--479,  '76 ;  Brwtenberg 
V.  Bd.  C(m'9  Madiaon  CL  41-602,  '73 ;  Ilagg  v. 
Sloan,  16-432,  '61. 

204S3.  A  failore  to  caH  and  default  a  de- 
fendant, who,after  having  appeared  and  answered 
had  withdrawn  his  appearance,  and  a  taking  of 
judgment  against  such  defendant  is  an  irref^u- 
larity.  It  prevents  the  defendant  from  having 
a  fair  trial.  It  is  a  cause  for  a  new  trial,  and 
if  not  assigned  as  a  canse  for  a  new  trial,  can 
not  be  reviewed,  as  such  imperfection  will  be 
deemed  to  be  amended.  Smith  v.  Foeier,  59-596, 
'77;S/oanv.  Wittbank,  12-444, '59: v.  Gum- 
berts,  1-104,  '48 ;  Dunn  v.  Hall,  8  BIL  32,  '46. 

20484.  And  so  if  a  party  was  served  accord- 
ing to  law,  and  did  not  appear.  Key  v.  iJoWr*- 
son,  8-368,  '56 ;  Shaw  v.  Bvnkard,  10-227,  '68. 

20485.  A  judgment  against  two  onl^  of  five 
defendants,  on  a  finding  against  all,  is  error. 
But  it  must  be  objected  or  excepted  to,  at  the 
time,  to  be  assigned  as  error  on  appeal.  Leonard 
V.  Blair,  59-610,  '77. 

20486.  Jadgment  non  obstante.  Where  a 
general  verdict  was  for  plaintiff,  and  defendant 
had  moved  for  judgment  notwithstanding  the 
general  verdict  and  excepted  to  the  overruling 
of  the  motion,  though  no  bill  of  ex.  was  filect 
the  question  is  savM  for  6.  C  T.  H.^1.  B. 
Co.  V.  Clark,  78-168, '80;  OavaAeUT.  Didek,  86- 
504,  '71 ;  66-285.  {Shaw  v.  Merehante  Nat'l  BIl^ 
60-83,  overruled.) 

20487.  Most  be  oljjected  to.  A  and  B  were 
made  party  defendants  in  setting  aside  certain 
assignments  to  a  complaint  and  judgment  was 
asked  only  against  B.  There  was  nothing  in  the 
verdict  which  would  justify  a  judgment  against 

A.  The  court  rendered  judgment  against  A  and 

B.  No  objection  was  made  to  the  judgment  by 
A,  nor  any  separate  motion  to  arrest  it,  or  te 
amend  or  change  it  Held;  A  could  not  first  ob- 
ject to  the  judgment  in  Supreme  Court  MeOor- 
mick  V.  Spencer,  58-550,  '76. 

20488.  Error  available.  Complaint  in  two 
paragraphs — the  first  bad ;  demurrer  to  defec- 
tive paragraph  overruled,  and  exception  taken. 
Judgment  for  plaintiff,  the  record  not  showing 
upon  which  paragraph  it  was  rendered,  ifebf/ 
judgment  can  not  be  upheld.  Cook  v.  Hop^nt, 
66-208,  '79;  E.  C  A  M.  &  F.  Co.  v.  TFifca, 
68-370,  '78. 

20489.  Fractiee*  Form  of  a  decree  can  not 
be  attacked  for  first  time  in  S.  C.  It  is  the  duty 
of  complainant  to  have  first  specifically  excepted 
to  the  part  of  the  decree  objected  to,  or  have 
moved  for  a  modification  of  the  judgment  in  the 
trial  court  ancl  take  proper  steps  to  reserve  and 
present  the  question  on  appeal.  Baylestv.  GfeniL 
72-5, '80;  (Cochranv.  f/H, 42-267,di8tinguished.) 

20490.  All  the  Issues.  When  no  objection 
is  made  to  the  form  and  character  of  a  juagmeot 
when  announced,  nor  any  motion  made  after  the 
entry  of  judgment,  to  correct  it  or  set  it  aside, 
error  for  failure  to  embrace  all  the  issaes  is  not 
available  on  appeaL   MiUa  v.  Budanan,  8^90, 

20491.  Srror  In  rendering  a  personal  luSg^ 
ment  instead  of  simply  a  juii^ent  m  rem  is  not 
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below  to  set  aside  or  modify  the  jodgmenk  -fldr- 
din  V.  WalpoU,  88-146,  71. 
20492.  A  Jadgment  against  a  married 

woman  must  be  excepted  to  by  her,  to  be  an 
available  error  on  appeal.  Bual  v.  Shuman,  28- 
464,  '67. 

2049B,  From  a  judgment,  taken  on  default 
without  jurisdiction,  a  party  may  appeal  with- 
out applying  to  the  court  below  to  set  aside 
widjud^ent  KyUv.  Kyle,  6i-SS7,*76;  Cot^ 
runner  v.  Cochnower,  27-253,  '66.  Cf.  AbdiU  T. 
AbdilL  26-287, '66.  {Harlan  t.  Edwarde,  18-430, 
'69;  a  &  a  k  Co.  T.  Calvert,  id.  489;  Blair  v. 
Davis,  9-236',  '57,  contradicted  by  implication.) 

20494.  Exception.  Immediately  after  the 
conclusion  of  a  judgment,  apparently  defective, 
(as  against  a  statute,)  the  record  showed  the 
following :  "  To  the  rendition  of  which  judg- 
ment the  defendants  except,  and  now  file  their 
bill  of  exceptions."  H«M/  exception  sufficient 
without  pointing  out  the  particular  defect  Grif- 
fin V.  Reis,  68-9,  '79. 

20495*  In  a  prosecution  for  maintaining  a 
nuisance,  to-wit,  a  disorderly  saloon,  under  the 
liquor  law,  an  objection  to  the  judgment  of  foi^ 
feiture  of  defendant's  license  should  be  made  to 
the  judgment,  ora  motion  to  strike  out  the  same. 
Douglass  v.  ^e,  72-385,  '80. 

20496.  The  ruling  of  court  thereon,  and  ex- 
ception thereto,  should  be  preserved  by  a  bill 
oi  ex.  Id, 

XXIII.  Rerersal. 

20497.  Judgment  will  not  be  reversed  for  a 
defect  not  brought  to  attention  of  conrt  below. 
BouK  V.  Haines,  16-446,  '60. 

20498.  Beversal  of  judgment  on  error  does 
not  affect  purchaser's  title  to  land  sold  on  exe- 
cution under  it   Fraket  v.  Brown,  2  Blf.  295,  '30. 

20499.  Bnt  a  Judicial  sale  to  execntlon- 
plaiBtlff  will  be  avoided  by  reversal  of  Jndg- 
ment,  as  respects  costs.  HtU^eae  v.  Doe,  8r-528, 
'62. 

20500.  Where  a  judgment  was  satisfied  by 
compromise,  and  afterward  reversed  by  S.  C, 
held;  money  paid  in  such  satisfaction  coald  not 
be  recovered  back.  Kaufman  v.  DiekeaaKeets,  80- 
258,  '68. 

S0501.  CrlmlBal  lav.  By  the  reversal  of  a 

Judement  which  results  in  a  new  trial,  the  de- 
lenaant  is  placed  in  the  same  position,  as  if  no 
trial  had  been  had.  The  former  verdict  can  not 
be  referred  to.    Ez  Rirfe  Bradley,  48-548,  '74. 

20602.  Judgment  will  not  he  reversed  by  8. 
C.  for  misjoinder  of  causes  of  actions.  Fate  v. 
First  AaL  Bk  of  Aurom,  68-254,  '78 ;  Burrow  v. 
Hblderman,  81-112,  '69 ;  Lane  v.  Saie,  27-108,'66; 
Fre8t.,ac.,  Lamaseo  v.  Brinkmeyer,  12-349,  '59. 

80508.  Nor  for  overraling  a  demurrer  to  a 
bad  paragraph  of  answer,  in  support  of  which 
no  evidence  was  given  on  trial.  Rnee  v.  Mc- 
Pheraon,  30-66,  '68 ;  N.  R  R  D.  Amfn  t.  Dvrtrin, 
80-173, '68. 

20504.  S.  C.  will  not  so  readily  reverse  a 
judgment  of  C.  F.  C.  or  C.  C.  for  granting  a  new 
trial,  as  for  refusing  it   Leppar  v.  EnderUm,  9- 

353,  *57. 

20505.  And  not  unless  record  shows  snch  ac- 
tion had  resulted  in  manifest  injustice  to  com- 
plainant Lmry  v.  Eba-t,  72-418,  '80.  Cf.  Pernio. 
Co.  V.  Holderman,  69-18,  '79 ;  Child  v.  Swain.  69- 
230, '79;  Bandies  v.  iia7«i&8,  68-93, '78 ;  Fank- 
boner  t.  FanHmer,  20-62,  '63. 


award  nominal  damages.  Blaek  v.  Ooan,  48-385^ 
•74 ;  PaOon  v.  BamObm,  12-256,  '59. 

20507.  The  reversal  of  a  cause  br  the 

ftreme  Court  vacates  the  judgment  of  court  be- 
ovexvi  termini  without  any  action  of  the  lower 
court.    Cox  V.  PruiU,  25-90,  '65. 

20508.  On  filing  of  the  certified  opinion  of 
S.  C.  in  clerk's  office  below,  court  will  proceed 
from  point  reached  by  reversal.  Id, 

20509.  Criminal  law.  lathe  case  of  aal» 
dletment,  judgment  for  defendant  will  not  be 
reversed  for  an  error  of  the  court,  in  refusing  to 
permit  the  prosecuting  attorney  to  enter  a  note 
prote^i,  or  in  rejecting  evidence  offered  by  him, 
the  defendant  not  being  liable  to  be  put  in  jeop- 
ardy again  for  the  same  offense.  Stale  v.  Jwhiuni, 
8  Blf.  532,  '47. 

20610.  Reversal.  Effect  of.  As  to  sale 
der.   Sec*  688f  codOi  provides  that  a  leverBil 
of  a  judgment  shall  not  avoid  a  sale  under  it,  to 
a  purchaser  in  ffood  faith,  or  the  grantee  of  a 
^rchaser  in  good  faith.  Smitk  v.  AiOlumy,  16- 

20611.  Error  In  matter  of  form,  althoDgh 
apparent  on  face  of  decree,  is  not  sufficient 
ground  for  reversal.  Foole  v.  L^avour,  6-473,'o5. 

20612.  JadnieBtswUlnothereTenedfor 
a  small  mistake  In  ealenlatlOB.  ^Boy  t.  Dmm, 

88-230,  '71. 

20618.  But  may  be,  where  the  erideno^  m- 
contradicted,  establishes  a  material  fact  in  Hsoe 
against  the  finding.  Id. 

20614.  Practice.  The  parties  had  agreed  is 
8.  C.  that  in  the  event  of  the  reversal  of  the  cue, 
the  S.  C.  should  render  such  a  judgment  as  the 
law,  taken  in  connection  with  the  factB,  re- 
quired. The  S.  C.  fixed  the  basis  on  which  the 
judgment  should  be  rendered,  and  instructed 
the  lower  court  to  render  tiie  judgment  accoid- 
ingly.  The  latter  court  had  bat  one  duty  to 
perform,  to-wit:  render  judgment  as  directed. 
'  It  can  not  permit  the  filing  of  any  pleadings 
showing  a  payment  of  the  judgment  appealed 
from.  Burnett  v.  Curry,  42-^2,  73. 

20515.  In  partition  suits  the  Supreme  Court 
can  not  reverse  a  judgment  in  part,  and  affirm  it 
in  part   .Kyfcv.  Kyle,  56-387,  '76. 

20516.  The  8.  C.  may  affirm  a  Judgment  is 
to  one  party,  and  reverse  it  as  to  anotl^.  Ckm- 
ents  V.  It(Ainson,  64-699,  '76. 

20517.  A  judgment  that  is  clearly  against 
the  evidence,  will  be  reversed  by  8.  C.  JaineKm 
V.  AKUer  64-332,  '76. 

20518.  Judgment  will  not  be  reversed  be- 
cause of  refusal  to  strike  from  indictment  ir- 
relevant or  surplus  matter.  Fiiknettoet  v.  SuUt, 
28-231,  '64. 

30519.  Where  there  is  no  demnirer  to  com- 
plaint, and  one  paragraph  is  good,  S.  C.  will  not 
reverse  judgment  upon  assignment  of  insuffi- 
ciency oi  complaint  Dice  v.  Morris,  82-283,  '69. 

20520.  Failure  to  reply  to  answer  stating  do 
defense,  is  not  a  cause  for  a  reversal  of  judg- 
ment.   Bragg  v.  Stale,  80-427,  '68. 

20621.  Practice.  An  entry  on  the  record  of 
C.  C,  on  a  decision  of  8.  C,  in  a  case  taken  by 
appeal  from  C.  C,  ianecessaiy,  before  any  action 
of  the  last  named  court  in  the  cause  remanded. 
Ghver  V.  Foole,  7  Blf.  293,  '44. 

20623.  But  when  the  question  in  suit  in  C 
C.  is,  whether  a  judgment  in  another  action  had 
been  reversed  or  not,  the  record  of  the  court  that 
reversed  the  judgment,  or  an  agreement  of  the 
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parUeB  th^t  it  had  been  reversed,  is  sufficient  to 
prove  the  reversal.  Id. 

206S8.  Paid.  Remedy*  A  having  obtained 
jadgment  against  B  for  a  certain  sum  of  monej^, 
gave  C  a  written  authority  to  collect  a  certain 
part  of  the  amount  in  A's  name,  and  apply  it  to 
Lis  (Cs)  own  use.  C  received  from  B  the  amount 
of  the  order,  and  bound  himself  in  writing  to  B 
to  repay  liim  the  amount  so  recerved  if  the  said 
jadgment  should  be  revened,  the  judgment  was 
aftavard  reversed,  and  B  sued  A  in  assumpsit 
for  money  had  and  received  to  recover  back  tlie 
money  paid  as  aforesaid  to  C  ife^d  ;  action  could 
be  sustained.  Id. 

Effect.  Sheriff  having  collected 
money  on  an  execution,  died  without  having 
paid  it  over,  and  judgment  was  afterward  re- 
versed. HeUi;  a  suit  on  sheriff's  bond  on  re- 
lation of  execution  defendant,  against  sureties 
of  sheriff  for  money  so  collected,  would  not  lie. 
Suite  V.  Vammda,  7  BIf.  214,  '44. 

20526.  Effect  of  reversal.  Where  iudg- 
ment  is  taken  npon  a  note  against  one  oi  two 
joint  makers,  and  the  suit  is  dismissed  as  to  the 
other,  and  afterward,  by  agreement  of  the  par- 
ties, the  judgment  is  reversed  upon  a  bill  of  re- 
view, for  errors  apparent,  Uie  judgment  is  no  bar 
to  another  action  upon  the  note  against  both  of 
the  makers,  nor  a  release  of  the  maker  to  whom 
the  diemissal  was  had.  Sdd;  note  was  not 
menred.   Magluse  v.  CoUiiu,  27-B3,  '66. 

20926.  Berenal.  Remedy.  If  a  judgment 
be  reversed,  the  party  will  be  restored  to  all 
that  he  has  lost,  by  occasion  of  the  judgment, 
and  a  writ  of  restitution  will  be  awarded. 
Where  the  plaintiff  has  execution,  and  the 
money  is  levied  and  paid,  and  that  judgment  is 
afterward  reversed,  tue  {wrty  shall  have  resti- 
tution without  a  fiuriat,  because  the  record 
will  show  that  the  money  is  paid,  and  there  is  a 
certainty  of  what  is  lost;  ptherwitte,  where  it 
was  levied  and  not  paid,  for  then  there  must  be 
a  KxnfaaoB  snmesting  the  sum  levied.  In  cases 
where  a  writ  of  restitution  can  issue  at  once,  a 
demand  is  not  required  before  commencing  the 
suit.   JMorttn  v.  WoodruSt  2-237,  '50. 

XXir.  Merger. 

Sk  Merger. 

20&27.  Judgment.  A  judgment  for  plain- 
tiff in  an  action  on  a  domestic  judgment  is  not 
a  satisfaction  or  a  merger  of  the  original.  Both 
judgments  are  securities  of  the  same  degree  for 
the  same  debt,  and  both  remain  in  force.  <Stoat- 
leefl  V.  TToitcr,  8-215,  '61.   Cf.  49-370. 

20&88.  The  latter  judgment  is  a  merger  of 
the  former.  OohM  v.  .Bcwden,  68-443, '78.  SUiA- 
vdt-  V.  WiUker  is  reconciled  on  the  ground  that 
latter  proceeding  was  only  to  revive  the  former. 
Id. 

20529.  A  judgment  Is  a  debt  of  record,  and 

whether  foreign  or  domestic,  an  action  may  be 
maintained  tnereon  for  the  recovery  of  such 
debt,  even  when  it  might  appear  that  the  judg- 
ment-plaintiff could  enforce  the  collection  of  his 
judgment  by  an  execution.  Each  judgment  so 
obtained  may  be  the  basis  of  another  action. 
<Jould  V.  Haydm,  68-443,  '78.  Cf.  66-202 ;  76- 
881, 

20580.  The  former  jadgnlent  is  completely 
merged  In.  and  cxtinguinlied  by,  the  latter.  Id. 

20681.  Such  mei^r  also  extlngnlshes  any 
ieins  on  land  by  virtue  of  the  judgment.  Id, 


20682.  This  rule  is  not  changed  when  the 
latter  judgment  was  rendered  in  a  foreign  state. 

Id. 

20688.  Iqjnnction  will  lie  to  prevent  the 
enforcement  ol  fiist  jadgment  by  execution.  Id, 

20684.  Joint  note  is  meiged  in  judgment 
against  part  of  makers.  Hohnan  v.  Langtree,  40- 
349, 72-  KiUering  v.  NorviUe,  89-183,  '72. 

20536.  So,  liability  of  partners,  in  judnnent 
against  one.  Lingmfelxr  v.  SimoOf  49-82,  74. 

20686.  So,  as  to  several  contractois.  SoU  t. 
Di7i,  8»-169,71.  Ct  72-206. 

30687.  A  cause  of  action  h  merged  in  a 

t'udgment.  In  an  action  on  a  judgment  obtained 
ly  an  assignee  on  a  note  against  the  maker,  the 
maker  can  not  set-off  a  claim  against  the  as- 
signor, though  such  claim  could  have  been  set- 
off in  the  original  action  on  the  note.  After 
the  judgment  the  assignor  is  a  third  party,  and 
claims  against  a  third  can  not  be  set-off.  AvU 
V.  Zthering,  88-429, '71. 

20688.  Merged  w>te  admlBsible.  Where 
one  paragraph  oi  fxonplaint  is  upon  a  judgment 
rendered  on  a  note,  and  the  other  counts  upon 
the  note  itself,  no  objection  to  the  admission  of 
such  note,  as  evidence  under  the  latter  para- 
graph, can  be  founded  on  the  fact  that  it  is 
mereed  ia  the  judgment.  MarthaU  v.  Staeari. 
66-143, '79  ;aeei  2^25. 

XXT.  SatblkctloB]  Payment. 

20689.  Payment  of  Judf^ent  toplalDtU^ 

after  levy,  does  not  necessarily  prevent  sheriff 
from  proceeding  with  collection  thereof.  Kir- 
land  v.  Mobiiuon,  84-106,  '65, 

20640.  A  judgment  may  be  discharged  by 
assignment  of  notes  of  less  than  its  amount. 
Joae$  V.  Banttm,  8-327,  '52. 

20611*  If  a  judgment  be  satisfied,  power  to 
sell  under  it  ceases;  and  subsequent  sale  by  vir- 
tue of  execution  upon  such  judgment  passes  no 
title,  even  to  a  bona  fide  purchaser  without  no- 
tice. LtaxU  V.  iWey,  17-36,  '61.  Cf.  Myers  v. 
Cochran,  29-256,  '68. 

20542.  Satisfaction  of  Judgment.  Fraud, 

A  girl,  an  infant,  became  the  mother  of  a  bas- 
tard. She  obtained  a  judgment  against  O  C. 
and  said  judgment  was  staged.  Afterward  O  C 
and  the  replevin-bail  solicited  the  f^l  to  enter 
satisfaction  of  the  judgment,  and  stated  that  Q 
C  was  ready  and  willing  to  marry  her,  but  could 
not  do  so  until  she  had  satisfied  said  judgment. 
Under  these  promises  she  entered  the  satisfac- 
tion, still  an  infant.  G  C  refused  to  marry  her. 
Held;  she  could  have  the  satisfaction  set  aside. 
Heid;  that  the  contract  to  marry,  though  she 
was  over  eighteen  years  of  age,  was  no  sucn  con- 
sideration, under  the  circumstances,  as  would 
render  the  satbfaction  1^1.  SeUh  v.  Thtmpaim, 
65-34,  '76. 

20548.  Sattefiictlon.  Parties  seTeraUy  lia- 
ble. Where  several  judgments  have  been  ren- 
dered against  parties  jointly  and  severally  liable 
on  same  obligation,  and  one  of  the  judgments 
has  been  paid,  such  payment  is  the  satisfaction 
of  all  the  judgments,  except  as  to  costs,  though 
the  jadgment  paid  may  be  less  in  amount  than 
the  others ;  and  such  judgment  may  be  pleaded 
in  bar  to  any  action  pending  against  other  par- 
ties liable  in  same  manner.  Mrat  Hafl  Sank, 
Ind'oolis  V.  Lufpolia  Piano  Mn/'g  Co.,  46-5,  '73. 

20644.  Evldenee  of  payment.  To  show  a 
payment  and  satlsfiietion  of  a  judgment,  them 
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mast  be  an  agreement  between  the  {wrties,  either 
ezpien  or  implied,  that  the  items  exchanged 
had  been  paid  and  received  on  the  judgmenu 
Such  agreement  maj  be  presumed  "from  the 
conduct  of  the  parties,  and  the  circumstances  of 
the  case,  and  what  the  parties  said  •  •  * 
although  no  express  verbal  or  written  agree- 
ment whatever  had  been  made  between  the  judg- 
mentrdebtor  and  the  one  paying  the  money,  at 
the  time,  that  they  shonld  so  apply."  Bowm  v. 
Clark,  46-405,  '74. 

20545.  Satlafiiction  of.  Former  a^lndica- 
tlon.  To  a  complaint  to  a  jud^ent-defendant 
to  declare  a  judgment  satisfied,  it  is  a  good  de- 
fense to  show  that  the  same  matter  had  been 
'pleaded  and  adjudicated  in  a  former  proceed- 
ing, for  leave  to  issue  execution  on  the  judg- 
ment  Beeva  v.  Flowh,  46-850,  74. 

20&46.  Lien  on  ibdgment  Wrongftal  sat- 
Mkctimi  of  jndgrment.  A  complaint  nyan  at- 
torney against  a  judgment-debtor  and  a  judg- 
mentHzredilor,  to  set  aside  an  entry  of  satisfac- 
tion of  a  judgment  and  have  an  ezecation  issued, 
for  the  reason  that  plaintifT  had  a  lien  on  the 
judgment  for  attorney's  fees,  and  defendants  had 
secretly  entered  into  an  agreement  to  settle  and 
satiafy  it,  without  his  consent,  must  allege  the 
amoant  of  fees  due  the  plaintifl^  either  by  stat- 
ing a  contract  as  to  amonnt,  or  by  averring  the 
value  of  the  services  rendered.  DtMntnov.  QaU- 
oww,  47-182, '74. 

20547.  Satisfied  hj  nurlage.  A  and  B 
were  divorced,  and  B  obtained  a  judgment  of 
$1,800  alimony  against  A.  $300  were  paid  on 
the  judgment  and  they  again  intermarried.  They 
again  were  divorced  and  B  obtained  a  second 
Judgment  a^inat  A  of  $1,400.  Held/ihe  first 
was  not  satisfied  by  the  second  judgment,  unless 
the  recond  show  the  contrary  was  intended. 
Brenner  v.  Brenner,  48-262,  '74. 

20648.  SattsfiMtion.  Suit  by  A  against  B, 
to  injoin  the  collection  of  a  judgment.  Thecom- 

{ilaint  alleged  that  the  judgment  was  recovered 
or  an  unpaid  balance  of  the  purchase-money  of 
real  estate  due  from  A  to  B ;  that  A  had  sold 
the  Tea]  estate  to  C,  and  that  B  had  agreed  to, 
and  did,  accept  the  notes  of  C  in  dischaige  of 
the  judgment  B  answered,  denying  that  the 
notes  of  C  bad  been  received  in  satisfaction  of 
the  judgment,  and  alleging  that  they  had  been 
taken  as  collateral  security  only,  ifetd;  that  a 
written  agreement  between  B  and  C,  by  which 
it  was  stipulated  that  the  judgment  against  A 
should  remain  in  force  until  Cs  notes  were  paid, 
was  admissible  in  evidence,  aa  tending  to  con- 
tradict the  auction  that  the  notes  were  re- 
ceived in  satisfaction  of  the  judgment.  Held  ; 
that  the  record  of  ajudgment  of  foreclosure  of  a 
mortgage  given  by  C  to  A,  to  secure  other  notes, 
given  for  a  balance  of  purchase-money,  above 
the  amount  of  the  notes  transferred  to  B,  and  of 
a  purchase  by  A  of  the  land  under  the  decree, 
was  admissible  inevidence,  as  it  tended  to  show 
that  the  land  was,  in  equity,  subject  to  a~  ven- 
dor's lien  for  the  amount  of  the  notes  held  by  B. 
Held;  while  taking  an  appeal  from  judgment 
alleged  to  be  satisfied,  after  alleged  satisfaction, 
A  was  not  estopped  from  asserting  that  judg- 
ment was  paid.  It  was  proper  evidence  for  the 
ju^.    Thorn  V.  Tr«iwn,2}-370, '66. 

20649.  A  jndsment^debtor  may  hare  satis- 
Iketlon  entered  of  a  judgment,  when  he  had 
jMud  the  same  to  officer  holding  the  execution. 


though plaintiffnevernceiTedtbemoney.  Beard 
V.  300^  68-231,  79. 

20550.  Entry  of  aatigfkctkn  set  asMe. 
When  a  judgment  was  satisfied  b^  a  sale  to  ex- 
ecution-plaintiff, and  the  descnptionv  of  the 
land  sold  was  so  uncertain,  in  the  levy  adver- 
tisement and  deed,  that  plaintiff  took  nothings 
he  can  have  all  the  |iroceedinra  and  the  ent^ 
of  satisfaction  set  asid^  and  Uie  jadgment  de- 
clared in  full  force  from  date  of  mdiuon.  Ker~ 
ehetxd  v.  Lamar,  68-442,  '79. 

20551.  Satisfaction.  Practice.  A  justice 
may  hear  and  determine  an  application  to  en- 
ter satisfaction  of  a  judgment  on  his  docket 
whenever  debtor  alleges  payment  or  satiafaction^ 
due  notice  of  application  having  been  given; 
and  appeal  from  nis  determination  lies  to  C  C 
CWtenm  V.  Templeton,  5  Blf.  583,  '41. 

20S52*  Satisfaction.  A  having  a  judgment 
against  a  bank  in  which  he  was  a  stockholder, 
and  as  such  liable  to  creditors  of  the  bank  to  an 
amount  equal  to  his  stock,  agreed  that  such 
amount  should  be  applied  to  the  satisfaction  of 
the  judgment.  On  motion  of  bank,  satisfaction 
was  entered.  Held ;  aa  A  was  still  liable  to 
creditors  of  the  bank,  to  amount  of  his  stock, 
there  was  no  considerati<m  for  his  agreement, 
and  satisfaction  of  his  judgment  shonldnot  have 
been  entered.    Gentry  v.  Mexatder,  16-471,  '61. 

80559.  Satisfaction.  A,  as  trustee  of  a 
township,  having  obtained  a  judgment  against  B 
and  C  upon  which  an  execution  had  been  issued 
and  a  levy  made,  took  from  them  and  others,  as 
their  auretiee  a  note  for  the  amount  of  the 
j  udgment,  conditioned  that  tiie  sale  on  the  execu- 
tion should  be  postponed  until  the  mataritf  ot 
the  note,  and  that  payment  of  it  should  satisfy 
the  judgment  Hwi;  the  payment  of  the  not* 
or  judgment  obtained  thereon,  would  anthoriae 
satisfaction  to  be  entered  on  tiie  original  jod^ 
ment  i^iUwa  v.  East,  16-254,  '61. 

20554.  Entry  of  satls&ctlon.  The  com- 
plaint in  this  case  sought  to  set  aside  an  entry  of 
a  satisfaction  of  a  judgment  This  was  resisted 
on  the  KTound,  that  the  note  and  mortgage  npon 
which  the  judgment  was  rendered,  were  without 
consideration.  l£dd;  that  the  defense  waa  not 
responsive  to  the  complaint  Bowat  t.  Somd. 
14-218,  '60. 

206o5.  The  parties  owning  the  judgment  are 
necessary  parties  to  a  motion  to  have  aatlsfli^ 
tlon  entered  m  a  Jn^rtent.  Nebon  r.  Brotm, 
20-74,  '63. 

20556*  In  an  action  on  a  judgment  under  a 
general  plea  of  payment,  defendant  may  show 

t>Iaintiff  had  received  the  amount  on  collaterals 
eft  in  his  hands,  or  was  chargeable  with  same. 
WolecU  V.  Ensim,  66-70,  76. 

20567.  Judnnents  wrongftally  receipted 
for  as  paid  to  the  clerk.  Bemedy.  See  Aiyei 

V.  Sunman,  7-241,  '65. 

20658.  Entrs;  of  satlsfkctlon.  We  have  no 
statute  authorizing  satisfaction  of  a  judgment 
by  a  mere  receipt  entered  on  the  record  thereof; 
and  such  receipt  has  no  more  force  than  an  or- 
dinary receipt.    Lamnna  v.  Dvgy,  65-229,  79. 

20659.  Judjipnent.  Release  of,  executed  by 
judgment-creditor  to  the  debtor,  in  considera- 
tion of  a  compromise  of  the  matter  in  litiga- 
tion, and  the  abandonment  of  a  right  of  an  ap- 
peal from  the  judgment,  is  founded  on  a  suffi- 
cient consideration,  and  l>  Tmlid.  Wrm  v. 
OtandUr,  64^146,  '78. 
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XXTI.  Foreign  Jnd^ents. 

20560.  Forei^  states.  Judgment  of  court 
in  one  state  has  same  faith  and  credit  in  the 
other  states  as  where  rendered.  Davis  v.  Lane, 
2-548  '51. 

80561.  No  state  can  confer  on  its  courts 
jurisdiction  over  the  citizen  of  a  foreign  state. 
Any  such  le^lation  and  a  judgment  under 
sack  a  statutory  provision  would  be  in  violation 
of  the  sovereignty  and  jurisdiction  of  another 
state,  and  ultra  virea.    Hvod  V.  Siaie,  56-263,  77. 

20563*  A  decree  of  divorce,  rendered  in  the 
courts  of  Utah,  under  statute  conferring  juris- 
diction on  citizens  of  other  states,  who  desire 
to  reside  "  in  said  state,  is  not  within  the  opera- 
tion of  the  ooDBtitution  of  the  United  States, 
which  declares  "full  faith  and  credit  shall  be 
given"  to  judicial  proceedings  of  every  other 
state.    Hood  v.  SEo/c,  56-263, 77. 

20563.  Such  clause  does  not  include  judg- 
ments, which  show  on  their  face  that  the  court 
had  no  itirisdiction  in  the  premises.  Jd. 

20564.  Action  on  judgment  before  a  justice 
in  foreign  state.  Transcript  contained  the  fol- 
lowing return  to  summons:  "Served  by  leaving 
a  copy  at  place  of  residence,  with  A  B."  ifejd; 
the  service  was  insufficient  at  common  law. 
Hdd  ;  complaint  was  bad  for  want  of  averment 
that  justice  had  jurisdiction  of  subject-matter, 
and  that  service  was  sufficient  by  law  of  Ohio, 
or  equivalent  averment,  made  sufficient  by  our 
Btatate,  "that  the  judgmeat  was  duly  given  or 
made."   Stwder  v.  Snyder,  25-399,  '65. 

80665.  Fore^n  state.  How  certified.  The 
chief  justice  certified :  "  the  foregoing  attesta- 
tion, of  B  J  M,  clerk  of  said  court,  is  in  due 
form,"  is  equivalent  to  certifying  that  "  B  J  M 
was.  at  the  date  of  said  certificate,  the  clerk  of 
said  court,  and  his  attestation  k  in  due  form  of 
law."   Eaglish  v  SmUh,  26-445,  '66. 

20566.  Although  oyer  of  a  record  is  not  de- 
mandable,  yet  if  profert  of  the  record  of  a  judg- 
ment, on  which  suit  is  brought,  be  made,  and 
oyer  granted,  defendant  may  demur,  if  the  judg- 
ment be  of  no  validity.  So,  if  the  jud^ent  be 
of  a  justice's  court  in  another  state,  which  is  not 
a  court  of  record.  Cone  v.  CotUm,  2  Blf.  82,  '27. 
CL  18-156. 

20567.  Seire/aeiaa  was  issued  by  a  justice  in 
Ohio,  on  transcript  of  a  judgment  oi  another 

J'ostice  there ;  and,  on  a  return  of  the  writ  "  not 
ound,"  judgment  was  rendered  for  plaintiff.  On 
that  judgment,  an  action  was  brought  in  a  jus- 
tice's court  of  this  state.  Heid  ;  judgment,  hav- 
ing been  rendered  without  service  of  the  writ, 
or  the  return  of  two  nihils,  would  not,  on  com- 
mon law  principles,  support  the  action.  Heid; 
if  the  judgment  was  authorized,  by  a  statute  of 
Ohio,  on  the  return  of  "not  found,"  declaration 
should  have  shown  it.  Id. 

20568*  The  constitution  of  IT.  S.,  requiring 
fall  faith  and  credit  to  be  given  in  each  state  to 
the  judicial  proceedings  of  every  other  state, 
does  not  apply  to  a  judgment  which  has  been 
rendered  without  the  defendants  having  bad  le- 
gal notice  of  the  suit.  Id. 

20569.  The  judgment  of  a  court  of  record  of 
competent  jurisdiction  in  one  state  fairly  ob- 
tained, where  defendant  had  personal  notice,  is 
conclusive  between  the  parties  in  an  action  on 
it  in  any  other  state ;  and  that  the  judgment  is 
against  the  defendant,  as  special  hau,  makes  no 
dSobrenee.  .BUf    JOnR^,  2  Blf.  108, '27. 


20570.  To  an  action  on  judgment  of  a  court 
in  another  state,  defendant  may  plead  that  the 
judgment  was  obtained  by  fraud,  or  that  the- 
court  had  no  jurisdiction  of  person  or  subject' 
matter.  Id. 

20571.  The  judgment  obtained  conformably 
to  the  laws  of  the  state  against  a  person  resi- 
dent therein,  without  personal  notice  of  the 
suit,  stands  on  the  same  footing  with  foreign 
judgment;  and  if  it  be  against  special  bail,  he 
may,  in  an  action  on  it  in  another  state,  plead 
that  no  on.  aa.  had  issued  against  his  principaL 
Id. 

20572.  ConclusiTe.  Bill  in  chancery  on  a 
decree  for  certain  sum  of  money,  rendered  by  a 
court  of  chancery  in  Kenitichi,  in  a  case  in 
which  defendant  appeared,  and  in  which  there 
was  a  trial  on  the  merits.  Hdd;  decree,  whilst 
unreversed,  unless  it  was  fraudulent,  or  this  court- 
rendering  it  had  no  jurisdiction,  was  Conclusive 
evidence  that  the  amount  was  due  to  complain- 
ants at  time  decree  was  rendered.  SHott  v.  Bmi^ 
3  Blf.  384,  '34. 

20578.  An  action  of  debt  may  be  brought  in 
this  state  upon  the  judgment  of  a  justice  of 
another  state ;  but  a  an. /a.  to  procure  the  award 
of  an  execution  on  such  a  judgment  does  not  lie. 
Hoaabmdr.  Rogert,  3  Blf.  601, '34. 

20574.  Fore^  state.  ConclusiTe.  If,  in 
a  suit  founded  upon  a  transcript  of  a  judgment 
of  a  court  of  general  jurisdiction  of  a  foreign 
state,  the  record,  properly  authenticated  and 
filed  as  a  part  of  the  complaint,  alleges  personal 
service  of  process  upon  the  defendant,  he  will 
not  be  permitted  to  controvert  the  allegation  in 
his  answer.    WeOeoUv.  Brown,  1&~83,  '59. 

20575.  Tnuiserlpt  of  a  judgment  by  a  joe- 
tice  of  the  peace  of  a  foreign  state  need  not  con- 
tain the  summons  and  the  return  thereon.  Autt' 
V.  Zehering,  88-429,  71.   See  sees.  2593-4. 

20576.  When  the  transcript  of  such  a  judg- 
ment does  not  show  that  the  defendant  had  been 
served,  or  that  he  did  not  appear,  the  judgment 
was  not  conclusive,  nor  abeolutely  void,  but  i» 
prima  fade  evidence  of  the  debt,  and  per  w  a 
cause  of  action.   HoU  v.  Alkmay,  2  Blf.  108,  '27. 

20577.  Declaration  in  debt  as  follows :  "For 
that  whereas  said  plaintiff  heretofore,  to-wit,  on, 
etc.,  at,  etc.,  in  the  state  of  Ohio,  before  J.  B.» 
who  was  then  and  is  now  an  acting  justice,  and 
who,  by  virtue  of  the  statute  of  Ohio,  was  duly 
elected,  commissioned  and  (qualified,  and  pos- 
sessed jurisdiction  in  all  civil  cases  in,  etc.,. 
where  tfie  matter  in  dispute  did  not  exceed  $100, 
and  to  whose  official  acts  full  faith  and  credit 
are  due  and  ought  to  be  given  throughout  the 
U.  S.  and  elsewhere,  at  a  court  then  and  there 
holden  by  said  justice,  by  virtue  of  the  statute 
aforesaid,  by  the  consideration  and  judgment  of, 
etc.  Heti;  allegation  as  to  the  statute  was 
good  on  general  demurrer.  Held;  if  it  had  been 
traversed,  plaintiff  would  have  been  obliged  to 
prove  that  there  was  such  a  statute.  Wormtr  T. 
Smith,  2-235,  '50. 

20578.  Notice.  Debt  upon  a  judgment  ren- 
dered in  Pennsylvania.  Plea :  Defendant  was- 
not,  at  commencement  of  suit,  in  said  state,  nor 
had  he  been  there  at  any  time  since ;  that  he 
never  entered  appearance  to  said  action,  nor  au- 
thorized any  person  to  appear  on  his  behalf,  and 
that  all  the  proceedings  were  had  without  any 
notice  to  him,  and  without  bis  knowledge.  Bep- 
Ucation:  Said  judgment  was  not  recovered 
against  defendant  without  his  knowledge  and 
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vithout  notice  to  him,  in  manner  and  form  as 
in  said  plea  alleged.  Held;  replication  suffi- 
cient.  Buchanan  r.  Port,  5-264,  '54. 

30&79.  A  judgment  rendered  In  another 
state  by  a  court  which  has  obtained  jurisdic- 
tion of  the  subject-matter  and  the  partira,  is 
'Conclusive;  errors  between  service  of  summons 
and  judgment  can  not  be  taken  advantage  of 
collaterally.   Anderson  v.  Fry,  6-76,  '54. 

S06S0.  Foreign  state.  An  answer  setting  up 
the  inregalarity  of  proceedings  in  a  court  of 
Tecord  of  a  foreign  state,  citing  the  statutes  of 
such  state,  and  averring  that  the  judgment  was 
rendered  upon  evidence  known  to  be  false  and 
perjured,  is  bad.    Milei/  v.  JUurray,  8-354,  '56. 

XXYKK.  Evidence. 

S0681.  If  a  certified  copy  of  a  judjgment,  and 
all  the  original  pa^n  in  the  case,  is  admitted 
in  evident,  there  is  no  necessi^  for  the  orig- 
inal papers.    Blmard  v.  Brose,  56-74, '77. 

20582.  Judgments  by  Supreme  Court.  The 
fact  that  a  particular  judgment  has  been  ren- 
dered by  the  Supreme  Court,  can  only  be  proved 
by  a  transcript  of  the  judgment,  with  the  certifi- 
cate of  the  clerk,  attested  by  the  seal  of  the 
court,  or  by  the  record  of  such  transcript  in  the 
proper  order  book  of  the  court  below,  if  there 
recorded ;  or,  perhaps,  by  a  copy  of  such  record, 
duly  certified  and  atte6t«d.  IhnneUan  v.  Hardy, 
.67-393,  '77. 

20588.  The  printed  reports  of  the  decisions 
and  of  the  opinions  of  the  court,  are  not  compe- 
tent evidence  for  such  purpose.  Jd. 

20584.  The  fact  that  a  transcript,  duly  cer- 
tified and  attested,  of  the  judgment  of  Supreme 
Court  could  not  be  found  uti  perhaps  never 
was  filed  in  the  records  of  the  court  below,  does 
not  show  sufficient  ground  for  the  introduction 
of  secondary  evidence  of  the  judgment.  Don- 
neOan  v.  Hardif,  57-393,  '77. 

20585.  A  notice  from  the  clerk  of  the  Su- 
preme Court  to  the  clerk  of  the  court  below,  of 
the  fact  of  the  overruling  of  a  petition  for  a  re- 
hearing of  a  cause  decided  by  the  former  court, 
is  not  competent  evidence  to  prove  the  fact.  Id. 

20586.  Anthentlcatlon.  See.  886  of  the 
code  does  not  repeal  sec.  279.  The  latter  relates 
to  the  authentication  of  judgments  of  justices 
of  the  peace,  while  the  former  refers  to  the  judg- 
ments of  courts  of  record.  AuU  v.  Zeheriag,  9o- 
429,  '71.  {v.  R.S.  '81,  472,458.) 

20687.  No  certificate  of  a  judse  is  required 
to  the  transcript  of  a  judgment  oi  a  justice  of 
the  peace  of  another  state,  to  render  it  the  foun- 
dation of  an  action.  A«U  v.  Zehering,  eupra; 
Drtumoo  V.  Oraham,  0-212,  '67. 

20588.  If  a  party  objects  to  such  a  transcript 
going  in  evidence,  U  may  be  that  be  should  sup- 
port his  objection  by  proof  that  the  court  was 
one  of  record.    Draggoo  v,  Graham,  supra. 

20589.  Transcript  of  a  foreign  judgment 
requires  a  certiflcate  of  a  judge  to  be  attached 
thereto  to  be  admissible  in  evidence.  It  must, 
under  sec.  286,  2  B.  S.,  p.  93,  show  that  the  person, 
ao  aefing  as  judge,  is  a  judge  of  the  court  in  which 
the  judgment  was  rendered.  Phelpsv.  TiUun,!!- 
423,  '61.    Cf.  Draggoo  v.  Graham,  id.  427. 

20500.  A  judgment  is  evidence  of  the  fact 
that  such  a  judgment  has  been  given,  and  of  the 
legal  consequences  which  result  from  that  fact, 
and  against  a  person  not  a  party  to  it.  Maute 
r.  BeSA,  48-51,  '73. 


20591.  But  is  not  evidence  of  facts  on  which 
the  judgment  is  supposed  to  be  foouded,  except 
as  to  puties  thereto,  and  those  in  privity  with 
them.  Id. 

20592.  Hntnalltf  is  necessat?  to  make  it 
admissible  evidence.  The  judgment  shall  not 
be  used  as  evidence  against  one,  where  the  op- 
posite judgment  would  not  have  been  evidence 
lor  him,  against  the  one  offering  it.  Id. 

20598.  Judgment  tn  forelirn  state.  Cer- 
tificate. A  judgioent  rendered  in  the  commer- 
cial court  of  Cincinnati,  Ohio.  Transcript  was 
certified  by  the  clerk  of  the  C.  P.  C,  of  Hamil- 
ton county,  Ohio,  and  bore  the  seal  of  that  court- 
Certificate  states  that  it  is  a  true  transcript  of 
the  record  of  the  proceedings  and  judgment  had 
in  the  'commercial  court  of  Cincinnati,  as  same 
appear  among  records  of  said  court,  then  in  of- 
fice  of  the  certifying  clerk,  which  said  records 
with  files  of  saia  commercial  court  were  trans' 
ferred  and  delivered  to  said  C.  F.  C  in  pursu- 
ance of  the  constitution,  and  the  act  entitled  an 
act  to  provide  for  the  transfer  of  the  business  of 
the  superior  and  commercial  courts  of  Cincin- 
nati, which  passed  and  took  effect  January  27, 
'53.  To  this  is  added  the  certificate  of  a  judge 
of  the  C.  P.  C.  of  Hamilton  county,  certifying 
in  the  usual  form  the  official  character  oi  tiae 
clerk  of  that  court,  that  his  attestation  is  in  due 
due  form  of  law,  and  by  the  proper  officer. 
GaiHng  v.  Mobbine,  8-184,  '56. 

S0594.  The  certiflcate  supplies  to  our  courts 
the  place  of  the  laws  of  Ohio.  Id. 

2u505.  It  shows  what  faith  and  credit  would 
he  given  to  the  clerk's  attestation  and  record  if 
offered  in  evidence  in  some  other  court  in  Ohio, 
and  our  statute  provides  that  when  so  certified 
they  shall  be  entitled  toequal  credit  bete.  Id. 

20596.  Foreign.  Justice  ofthepeace.  The 
provision  of  the  U.  S.  constitution  reqniringfnU 
faith  to  be  given  to  judgments  of  otner  states, 
applies  to  courts  not  of  record  ;  the  act  of  con- 
gress as  to  the  authentication  of  transcripts  of 
them  does  not.  Transcripts  not  within  the  stat- 
ute are  sdmitted  on  general  principles  of  evi- 
dence, without  the  certificate  of  a  judge.  i>ra«- 
gooy.  Girtham,  9~21±  '57. 

20697.  Perhaps  the  S.  C.  should  not  preanme 
th^t  the  court  of  a  justice  is  a  court  of  record  in 
Ohio,  where  a  transcript  of  such  court  is  notcet^ 
tified  as  required  in  case  of  a  court  of  record.  It 
seems  that  the  certificate  of  the  justice  to  the  trans- 
cript, and  the  certificate  of  the  clerk  of  the  court 
of  C.  P.  to  the  official  character  of  the  justice, 
would,  in  the  absence  of  statutory  requirement, 
be  sufficient  to  authenticate  the  jnitenenL  In 
the  absence  of  proof  of  the  law  of  <%io  at  tlie 
date  of  the  judgment,  it  seems  the  S.  C.  will  pre- 
sume it  to  be  the  same  as  our  own.  Id. 

20598.  Qiuxre:  whether,  in  such  cases,  the 
court  might  not  take  notice  of  the  laws  of  an- 
other state  under  the  requirement  of  the  U.  & 
constitution.  Id. 

20599*  A  paper,  purporting  to  be  a  judg- 
ment, but  not  showing  by  what  coart,  nor  wheax 
rendered,  nor  for  what  cause,  if  any,  of  action, 
is  a  nullity.  Bmngton  v.  Buck,  18-414,  '62. 

20600.  Also,  when  it  contains  no  plaeibi,  show- 
ing style  and  term  of  court,  and  place  where  tl» 
judgment  was  rendered.  Phelpsv.  T^tKon,  17-423, 
61 ;  Doe  v.  SmUh,  4  Blf.  228,'36. 

20601.  Before  justice.  In  a  suit  against  a 
justice  for  not  filing  in  time  papers  in  an  appeal, 
the  best  evidence  of  the  justice's  judgment  is 
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his  record,  or  a  certified  copy  of  it ;  not  a  copy 
certified  by  the  clerlt,  of  transcript  filed  id  the 
C.  C.  MiBs  V.  Barnes,  4  Blf.  438,  '37. 

30602*  In  an  action  against  a  sberifiT  for  a 
false  return  of  a  fieri  faeias,  in  the  court  that  ren- 
dered judgment,  the  minutes  kept  in  a  boolc  by 
the  clerk  during  the  progress  of  the  cause  and 
signed  by  presiding  judge  conformably  to  statute, 
is  admissible  evidence  forplaintifl  on  the  issue 
of  nut  ltd  record.  Slevent  vs.  Bakea,  3  Blf.  88,  '32. 

2060S.  Upon  the  trial  the  plaintiff  offered  in 
evidence  a  transcript  of  proceedings  of  a  for- 
mer suit,  which  exhibited  the  following:  "  Come 
the  parties,  and  the  cause  having  been  fully 
heard  and  inspected,  and  all  things  touching  the 
same,  the  plaintiff  elected  to  be  oon-suited.  It 
is,  therefore,  considered  that  the  plaintiff  be 
non-suited,"  etc.  The  defendant  offered  to 
prove  by  parol  testimony,  that  the  cause  was  sub- 
mitted for  decision :  that  the  justice  pronounced 
an  opinion ;  that  after  the  parties  left  the  court 
the  plaintiff  stated  that  he  preferred  to  be  non- ' 
suited ;  and  the  judgment  was  rendered  accord- 
ingly. Held;  judgment  was  one  of  non-suit 
Stewart  v.  NunemaJtta\  2-47,  '60. 

20604.  Proof.  The  existence  and  terms  of  a 
judgment  must  be  established  by  the  record. 
Be^  T.  atUe$,  ir-m,  '53. 

XXTIU.  Statute  of  Limitations. 

20B05.  An  action  on  a  judgment  must  be 
hrought  within  twenty  years,  unless  within  the 
exceptions  of  sections  215  and  216.  Section  211 
does  not  aimply  raise  a  presumption  of  payment 
that  may  be  rebutted.  King  r.  Mmnlle,  29- 
134 '67.  (^/ifer,  under  statute  of '43.  Aeddnwton 
T.  Julian,  2-224,  '50 ;  Warier  v.  Adam,  4-674, 
'63.)    (r.  R.  S.  '81,  296,  297,  293.) 

80606>  That  an  execution  had  been  issued 
on  the  judgment,  and  returned  wholly  unsatis- 
fied within  twenty  years,  will  be  no  good  reply 
to  answer  setting  up  the  statute  of  limitations. 
Id. 

80607.  Jndgment  is  not  a  contract,  nor  of 
such  nature,  in  such  manner  that  an  acknowl- 
edgment made  in  relation  thereto,  will  be  evi- 
dence of  a  new  or  continuing  contract,  by  which 
a  case  founded  on  such  judgment  will  be  taken 
out  of  operation  of  statute  of  limitations.  A'ib- 
laek  V.  Goodttian,  67-174,  '79. 

80608*  To  take  a  suit  on  a  judgment  out  of 
the  statute  of  limitations,  an  acknowledgment 
thereof  in  writing,  signed  by  debtor,  must  be  to 
the  creditor  or  his  agent  Id. 

20609.  Section  220  of  practice  act  that  no 
acknowledgment  shall  be  evidence  of  a  new  and 
continuing  contract,  to  tnke  the  case  out  of  the 
statute  of  limitations,  etc.,  did  not  apply  to  a  suit 
on  a  judgment.  Id.  (r.  R.  S. '81,  301.) 

20610.  An  assignment  to  a  third  person  to 
pay  debts,  among  them  a  judgment,  is  not  a 
promise  or  contract  to  pay  judgment.  Id. 

20611.  The  statute  of  limitation  of  twenty 
years  (2  R.  S.  '52,  sec.  225),  means  "that  after 
the  lapse  of  twenty  years  the  judgment  is  pre- 
sumed to  be  satisfied,  but  the  contrary  can  be 
shown."  Bright  v.Sexlon,  18-186,  '62.  ' (v.  R,  8. 
'81,305.) 

20612.  To  an  action  to  revive  a  judgment, 
the  statute  of  limitation  of  twenty  years  is  a 
sufficient  defense,   l^rong  v.  St^  57-428,  '77. 

20018.  In  an  action  between  A,  the  con- 
tractor with  a  city  for  certain  improvements,  and 


B,  his  surety,  it  was  decreed  that  B  should  pay 
and  satisfy  all  indebtedness  on'  account  of  the 
improvements.  A  was  indebted  to  C,  D,  £  and 
F  for  labor  in  making  the  said  improvements. 

C,  D,  E  and  F  assigned  their  claims  to  A,  who 
8ue4  B  to  recover  said  claims,  making  the  as- 
signors parties.  Held;  action  was  on  the  judg- 
ment, that  as  between  A  and  B  the  assignments 
did  not  satisfy  the  claims  and  the  action  would 
lie.  Heid;  the  statute  of  Umltatloiis,  appUea- 
ble  to  acconnts,  was  no  bar.  Root  v.  Mmiarljf, 
89-85,  '72. 


XXIX. 


Interest  on  Jnd^ent. 

See  InteraU 


20614.  Judgment  should  hear  the  same  rate 
of  interest  as  the  contract  on  which  it  is  ren- 
dered at  the  time  of  the  menjing.  (1  B.  S.  '76, 
p.  600.)  Bums  V.  Awbrton,  *79.  (But  see 
R.  S.  '81,  5199.) 

20615.  Interest  on  jud^ent  can  not  ex- 
ceed six  per  cent,  under  the  acts  of  '67  and  '61. 
The  act  of  '67  relates  only  to  interest  on  eoiw 
tracts.   SmUhr.  Thonuu,  Zl-280, '69. 

XXX.  Pleading. 

20616.  Copies  of  judgmentSj  decrees  and  ju- 
dicial proceedings  filed  as  exhibits,  do  not  con- 
stitute a  part  of  the  pleadings  with  which  they 
are  filed,  as  judgments.  Wkarim  t.  Wiltojt.  60^ 
591,  '78  ;  miwn  v.  Vanee,  66-584,  '77 ;  Kniahi 
V.  huroek,  tic,  T.  Co.,  46-134,  '73:  Nobie  v.  Mc- 
Ginnis,  56-528,  77 ;  PoM  v.  Bowen.  67-232, 
'77 ;  8fr-48 ;  Brwibi  v.  Hams,  41-390, 72 :  XyOe 
V.  Li^,  87-281,  71.  (lUasor  v.  Baney,  14-411, 
'60;  Norris  v.  Amos,  15-365,  '60,  overruled). 
Mayor,  etc,  Ki^como  v.  State,  57-152,  '77. 

20617.  They  are  not  written  instruments 
within  statute  requiring  same  when  the  founda- 


tra,  luilmu  v.  Dithmt,  19-204,*62 ;  Brtafy  v.  Jfur- 
fAv,  id.  258. 

20618.  In  pleading^  a  judgment  it  need  not 
be  averred  that  it  remains  in  full  force,  and  has 
not  been  set  aside,  vacated  or  reversed.  Law  v. 
Vierling,  45-26,  '73.  Cf.  CampbeU  v.  CVtw,  89- 
155,  72. 

20619.  A  pleading  based  on  jndgme|lt  of 
instice  of  awtlier  state  should  show  that 
judgment  was  duly  {^ven.  BuAaTdaon  v.  Sidi- 
man,  22-244,  '64.  Or,  should  set  out  facte  show- 
ing jurisdiction  of  the  justice.  BaJfeerv.  Fiint, 
6^1.17,  '78. 

20620.  If  in  such  action,  record  set  outdoes 
not  contain  the  pleadings  in  the  cause,  or  dis- 
close what  cause  of  action  Is,  the  pleading  is  bad 
on  demurrer.  Aaklqiv.  Laird,  14-222,  *60.  Oi 
18-414. 

20621.  Judgment.  Foreign.  If,  in  action 

of  debt  on  a  decree  in  chancery  in  another  state, 
the  decree  have  by  statute  of  that  state  the 
force  and  efl'ect  of  a  judgment  at  law,  that  fact 
should  be  averred  and  proved ;  the  statute  of 
other  states  not  being  noticed  here  without  proof. 
Ellioav.  itey,  2Blf.  31,  '26. 

20622.  An  answer,  alleging  that  a  railroad 
is  in  the  hands  of  a  receiver,  need  not  set  forth 
the  order  of  court  appointing  such  receiver. 
Bell  y.I.C.&L.B.  Co.,  &i-&7,V&. 

20688.  Fleadliv.  Becord.  Suit  on  aa 
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sTard.  Answer  of  a  jadgmeat  by  way  of  set-off. 
The  allefi;ed  copy  of  the  record  of  the  judgment 
filed  with  the  answer,  was  defective,  in  not  re- 
citing at  length  the  pleadings  and  issues.  There 
was  DO  demurrer  to  the  answer,  nor  motion  to  re- 
quire a  more  complete  record.  The  alleged  jndg- 
ment  was  rendered  by  the  same  court  biefore 
which  it  was  pleaded.  Cause  submitted  by  con- 
sent. Held;  answer  not  so  defective  as  to  be 
treated  by  S.  C.  as  a  nullity,  Doucfiait  v.  Reed^ 
20-203,  '63. 

20621.  In  pleading  a  record  of  judgment, 
it  is  unnecessary  to  show  by  averment  that  court 
hadJurisdictioQ.  SpavUvMV.Baldmin,Z\--3.1%,'^^. 

2v625i  Where  the  jndgment  of  a  justice  of 
the  peace  of  another  state  is  relied  upon  as  a 
cause  of  action,  or  as  a  ground  of  defense,  it 
most  be  allied,  generally,  that  the  judgment 
or  decision  was  duly  given  or  made,  as  author- 
ized by  sec.  83  of  the  code,  or  the  facts  showing 
the  jurisdiction  and  authority  must  bespecially 
set  forth.  T.W.&W.R.Co.^.MeNvlts,%ir^{, 
'70.    (u.  R.  S.  '81,  369.) 

80A80.  In  either  cose,  Thue  the  allc^tion 
of  jarisdiction  is  denied,  the  facts  authorizing 
the  iarisdiction  must  be  shown.  Id. 

20627.  Pleading  a  Judgment.  Trespass  de 
bonU  agportatis.    Plea,  that  the  defendant,  as  a 

i'ustice,  had  entered  a  fine  against  the  plaintiff 
or  an  assault  committed  by  him  in  the  defend- 
ant's presence.  Held;  on  demurrer,  the  plea  was 
bad,  because  it  did  not  show  but  that  the  fine 
was  imposed  in  offender's  absence.  Logan  T. 
Siggenoa,  2  Bit  266,  '29. 

XXXI.  IppeaL 

See  Appeal;  JtidgmerUs,  V. 

20628.  Appeal  merely  snspends,  but  doea  not 
destroy,  the  validity  of  the  judgment.  JfuU  T. 
MeKnMt  67-625,  '79. 

80629.  EffMt  of  an  appeal  is  only  to  stay 
execution.  It  will  not  bar  an  action  on  the 
judgment.  BurUm  v.  Reeds,  20-87,  '63  ;  JTiflv. 
Comoaret,  16-107,  '61. 

20680.  A  judgment,  until  annulled  or  re- 
versed, is  binding  upon  the  parties  thereto,  as  to 
everr  question  directly  decided  therein,  and  ap- 
peal does  not  affect  it,  except  to  stay  execu- 
tion thereon.  Bandies  v.  Jiaadles,  67-434,  '79  ; 
WoUb  t.  BOmar,  64-493,  '78 ;  Bartoa  v.  BurUm, 
28-342,  *67.   Cf.  41-356. 

20681.  But  appeal  to  a  court  where  cause  is 
to  be  tried  de  novo,  vacates  judgment.  Fbunj  v. 
SlaU,  84r-46.  '70;  BriUan  v.  Foi,  89-369,  '72. 

20682.  An  appeal,  from  the  ruling  of  the 
court  refusing  to  approve  the  report  of  trustee 
acting  under  a  will,  can  not  lie.  This  is  not  a 
final  judgment  Hwbaad  v.  Du/our,  67-598,  '77. 

806S8.  ^or  from  an  order  of  court,  setting 
aside  a  former  order  of  distribution  of  assets  ol 
a  decedent's  estate.    Wood  v.  Wood,  51-141,  '75. 

20684.  Nor  from  an  action  of  the  court,  in 
allowing  or  passing  a  partial  report  of  an  exec- 
utor.   Goodwin  v.  Goodiwn,  48-584,  '74. 

20685.  An  order  of  court,  setting  aside  a  for- 
mer one  setting  aside  a  judgment,  is  not  final 
from  which  an  appeal  may  lie.  Martindcde  v. 
.Broun,  18-284,  '62. 

20686.  A  cause,  not  bavins  been  brought  to 
final  judgment,  is  not  appealaole.  lUUlerv.State, 
8-325,  '56;  Rgeae  v.  Slate,  8-416,  '56;  Beete  T. 
BoeL  9-238,  '57. 

80$87.  ttruting  ■  new  trial,  is  not  a  judg- 


ment from  which  an  appeal  will  lie.  Stale  t. 
Ely,  11-313,  '58. 

20688.  Snppregslng  a  deposition  is  not  a 
judgment  from  which  an  appeal  will  lie  to  the 
SuDreme  Court    Eeae  v.  Beck,  9-238,  '57. 

20689*  An  appeal  may  be  taken  from  a  paid 
judgment  Arma  v.  Cheam^  28-469,  '67;  DiA- 
eniAeeU  v.  ATau/man,  29-154,  W. 

20640.  An  entry  of  bail  for  stay  of  ezecD- 
tion  will  not  waive  the  right  of  appeal.  Ifyr 
V.  Norton,  26-269,  '66. 

20641,  Judgment  on  a  motion  in  C.  C  to 
retax  costs,  irrespective  of  the  amount,  ma^  be 
appealed  from ;  action  did  not  originate  in  jus- 
tices'courtetc.  JSiUv.ShaMu»i^S-i70,*7». 

20645.  Effect  of  appeal.  Where  a  fiul 
judgment,  not  on  the  merits  of  the  case,  bnt  oa 
dismissal,  has  been  rendered,  and  an  appnl 
has  been  taken  to  S.  C,  the  judgment  remaim 
in  full  foiY^e,  and  is  no  evidence  of  a  ^  pendm. 
The  only  effect  of  the  appeal  is  to  stay  execo- 
tion.    Walker  v.  Heller,  f»^6,  '80. 

20648.  An  application  of  the  appellant  for 
a  reetraininf  oraer  on  the  appellee  to  prevcBt 
another  action  on  same  matter,  is  no  part  of 
such  action.  Id. 

20644.  Such  judgment  may  be  read  in  evi- 
dence in  an  action  between  the  parties  in  regard 
to  same  matter.  The  same  will  not  be  ground 
for  reversal,  though  the  judgment  be  sube^ueot- 
ly  reversed.  Id. 

20646.  Appellant  may  have  had  a  star  of 
proceedings,  if  he  had  applied  for  same.  Id. 

20646.  An  appeal  wOl  lie  from  a  judgmoit, 
though  informal,  for  costs  before  a  justice.  Tod- 
hunter  v.  MarthaU,  32-96,  '69.  Cf.  88-97:  D»> 
bU  v.  SlaU,  48-470,  '74. 

20647.  In  an  action  before  a  justice,  tbe 
plaintiff  did  not  appear,  was  non-suited,  and  "it 
was  therefore  considered  •  •  •  that  this  eaaso 
be  dismissed  without  prejudice,  and  that  defend- 
ant recover  of  the  plaintiff  his  costs.  Held;  in 
appeal  may  lie  from  snch  judgment  by  pltia- 
tiff.    Lauferty  v.  Frideett,  50-24,  '75. 

20648.  In  bastardy  proceedings  an  anwal 
can  not  be  taken  from  the  following  before  t 

i'ustice  :    "  And  the  court  does  now  find  tbe  de- 
endant  not  guilty."   There  was  no  judgment 
on  the  finding.    StaU  v.  Brown,  44-329,  73. 

20649.  A  judgment  before  a  justice,  however 
informal,  may  be  appealed  from.  Bretier  t. 
Murray,  7  Bit.  567,  '45  ;  BriOon  t.  State,  MrSSi, 
'76. 

JVDICIAI*  ACTS. 

206^0.  The  issuing  of  a  writ  of  xe^evin  !■  a 
ministerial  and  not  a  judicial  acL  J^ammflot 
V.  Streiaht,  54-376,  '76. 

20661.  Determination  as  to  what  facts  sbooU 
be  stated  in  a  bill  of  ex.  is  a  judicial  act,  and  a 
judge  can  not  be  compelled  to  sign  a  bill  he 
judges  is  untrue.   JeUey  v.  Roberts,  60-1,  '70. 

20652.  In  determining  whether  or  not  m 
office  is  judicial  within  Art.  7,  See.  16,  constita- 
tion,  the  courts  may  took  to  jurisdiction  lod 
duties  of  officer.    Waldo  v.  Wallace,  12-569, '59- 

20658.  A  minlaterlol  act  may  be  defined  to 
be  one  which  a  person  performs  in  a  ffirai  Btstfl 
of  facts  in  a  prescribed  manner,  in  obedience  to 
mandate  of  l^al  authority,  without  regard  tn, 
or  exercise  of,  nis  own  Judgment  upon  proprietj 
of  act  being  done.    Ftourwg  v.  Oibi  J^nemeilk, 

17-169,  'ef. 
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80654.  Glrtiif  of  motlw  of  m  Kwuri  to 

■Ot  a  JadielAl  act*  nor  of  commoD  labor,  nor 
apecially  prohibited  hy  any  statute,  and  wUl  be 
good  it  served  on  Sunday.  It  ia  simply  a  min- 
isterial act   Kigerv.  CoaU^  1^153,  '62. 

20655.  kX  oommon  law,  christian  Sabbath 
iras  a  day  on  which  no  judicial  proceedings 
«oald  be  had.  Id. 

20656.  Jndtclftl  sets  are  sach  as  are  pei^ 
formed  in  exercise  of  judicial  power.  But  the 
judicial  power  is  vested  in  courts  in  this  state. 
A  judiciul  act,  then,  must  be  an  act  performed 
by  a  court,  touching  rights  of  parties,  or  prop- 
erty, brought  before  it  by  voluntaiy  appearance, 
■or  by  prior  action  of  ministerial  officers;  in 
shor^  by  ministerial  acts.  Flottmoy  T.  Oily  3i§' 
moitm^  17-169 '61.  Cf.  54-376. 

20667.  Acts  done  out  of  court  in  bringing 
parties  into  court,  are,  generally,  mlntoterlu 
acts  ;  those  dooe  by  the  court  in  session,  in  ad- 
judicating between  parties,  or  upon  rights  of  one 
in  court  tz  parU,  are  Judicial  acls.  Act  is  none 
the  less  ministerial  because  actor  ma^  have  to 
satisfy  himself  that  a  state  of  facts  exists  under 
vhich  it  is  his  right  and  duty  to  perform  the 
act.  Id. 


JVDICIAL  DISCRBTION. 

20658.  Permitting  witnesses  to  be  recalled 
and  examined  after  parties  have  rested^  over 
objection  of  other  party,  is  a  matter  within  the 
discretion  of  court.  KU^m  t.  Mgmmann,  57- 
480,  "77. 

80659.  Jn4lelal  dto«rotloii  may  permit  a 
party,  after  he  has  closed  his  evidence,  and  ad- 
Terse  par^  has  oommraced,  to  Introdnce  addl- 
tloul  eTMence,  upon  an  affidavit  of  oewly- 
diBcovered  evidence.  WitHama  T.  AUntt  40-295, 
'72. 

20660*  Also,  to  permit  plaintiff,  after  closing 
argument,  to  Introduce  ftarther  eridenee. 
Watt  V.  Abnrd,  25-533,  '66. 

20661.  Generally,  the  order  of  time  for  in- 
troduction of  evidence  must  be  left  to  discretion 
of  party  who  introduces  the  evidence.  Qoinm  v. 
Chapman,  18-194,  '69 ;  PiaU  v.  Dmna.  10-60,  V ; 
Hodden  v.  Johntem,  7-394.  '66;  BiaixiiU,  tie.,  R. 
Co.  V.  MeManWf  4r-275,  '53. 

20662.  Where  a  preTioos  fact  is  necesBair 
to  be  prored,  to  render  offered  evidence  at  all 
Televant,  such  fact  must  be  first  proved.  Gotnjis 
T.  CAooman,  18-194,  '62. 

2066S.  Time  of  trial.  Court  has  some  dis- 
cretion in  matter  of  taking  up  causes;  and  a 
case,  for  good  cause  shown,  ma^  be  taken  up 
for  trial  on  a  day  earlier  than  it  stood  on  the 
docket.  When  a  cause  is  thus  taken  up,  out  of 
its  order,  over  objection  and  exception  of  de- 
fendant, but  without  any  application  for  a  con- 
tinaance  or  ^tponement,  it  will  be  presumed, 
<ill  contrary  is  shown,  that  good  ground  existed 
for  action.  BradUy  v.  BracUey,  45-67,  '73 ;  FrtmA 
-V.  Howard,  14-465,  '60. 

20664.  tjrantlng  of  time  to  jpre|HU>6  an 
Affidavit  for  a  continuance,  b  within  discretion 
of  court,  and  can  not  be  revised  on  appeal,  un- 
less plainly  abused.    (Mint  v.  FfoaL  54-24^  '76. 

20665.  When  an  application  for  a  change 
^rfTOnnO)  founded  upon,  and  pr^erly  alleging, 
statutory  causes  set  forth  in  sec.  207  of  Ui^rac- 
tice  act  B.  a  '81,  412),  the  coort  nuuf  grant 
the  change.  There  is  no  discretion.  CJo^iery. 


Antic  Ditehen,  66-233,  '77  ;  Kdb  t.  ROriol,  etc, 
T.  Co.,  54-479,  '76  ;  Menhm  v.  Stale,  44-598,  '73 ; 
Goldtby  V.  dilate,  18-147,  '62 ;  Manly  v.  Stale,  62- 
216,  '75 ;  Shattuek  v.  Myent,  18-46,  '59  ;  Shaw  t. 
Hamillon,  10-182,  '58  ;  Wittery.  Taylor,  7-110. 

20666.  Applications  for  continuances  are 
addressed  to  sound  discretion  of  court.  When 
that  discretion  is  clearly  abused,  8.  C.  will  re- 
vise it  TTefeome  v.  BwmU,  54-297, '76;  Womb 
V.  StaU  28-30,  '66. 

20667*  Powers  of  board  of  commissioners, 
which  are  wholly  ministerial  or  discretionary,  < 
when  exercised  in  good  faith  in  their  limits, can 
not  be  revised  by  a  court  of  jndleatiire.  £d. 
Qm'a  Hamilton  Co.  v.  Cottinyham,  56-559,  77; 
EiuUsh  V.  Smoek,  84-115,  '70. 

80668.  It  is  within  sound  jadidal  discretion 
of  court  and  its  duty  to  order  transfer  of 
a  ward's  pro|>erty  from  one  guardian  to  an- 
other, when  it  is  to  best  interest  of  ward  and  do 
principle  of  public  poUqr  or  equity  is  violated. 
Earl  V.  Dmssr,  SO-11,  '68 :  Martt  T.  .Browii,  56- 
386,  '77. 

20669.  Grand  Jnrors.  Cireuit  courts  have 
a  wide  discretion  in  organiui^,  discharging  and 
reconvening  of  grand  juries,  and  their  action 
will  not  be  revised  In  S.  C.  unless  snch  discre- 
tion has  been  grossly  abused.  2  R.  8.  76,  p. 
375,  sec.  15;  p.  418,  sec  10,  and  p.  419,  sec.  12. 
Jfeiers  V.  Safe,  66-336,  77.  (e.  R.S. '81, 1650-1.) 

20670.  Granting  a  oontlnnance  is  a  matter 
within  discretion  ofcourU  Error  is  committed 
only  when  abuse  is  shown.  iVott  v.  Stale,  56- 
179,  '77. 

80671i  When  a  ruling  is  subject  to  jodioial 
discretion  of  court,  it  wifl  not  be  reversed  unless 
improperly  exercised.  Ooingt  v.  C^agman,  18- 
194,  '62. 

80672.  Permlttlnff  witnesses  to  be  re- 
called and  examined  after  parties  have  rested, 
over  objection  of  otherparty,  is  a  matter  within 
discretion  of  court.  £wum  t.  Eigenmamf  57- 

480,  '77. 

80678.  In  proceedings  for  divorosi  aaunut 
of  alimony  and  enstody  of  ehlldroi  are  mat- 
ters largely  within  discretion  of  court,  and  will 
not  be  reversed  by  Supreme  Court  unless  abuse 
of  discretion  is  very  clear.  iWefiv.  PateeO,  68- 
513,  '76;  Corni  v.  Cbm,  57-S28,  77;  T. 
Byce,  62-64,  '75. 

20674.  It  is  in  discretion  of  court  to  permit 
withdrawal  of  a  general  denial  to  permit  filii^; 
of  a  demuirer  to  complaint  BaA  T.  Smu. 
40-256,72. 

.    Jndieial  Notlee.  See  Notice  VIL 
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III.  Ptaa. 
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V.  Order  of  Lny  and  SaU. 

VI.  JWii. 

VII.  Purehate  Jfonsy. 
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XIV.  Pleading. 

XV.  Omtidmiium. 

XVI.  Void  and  Voidable. 

XVII.  Reoermd  of  Judgment. 

XVIII.  ^tn^  Atide. 

XIX.  BmrtamtatioM  (ff 

XX .  Wha  CoMiitvia: 

XXI.  iSta/ute  ^  lAmiUOMm. 
XXII.  ^talttfe  ^  i^ouda; 

XXIIL  School  FuiuU. 

1.  Gfisenllj. 

20675*  Sale  of  real  acd  pertonal  property  on 
execution  on  judgment  on  contract,  is  ^reraed 
by  law  In  foree  when  eontreet  w>8  made. 

i!aMT.For,8Bli58,  '46. 

80676.  Sale  maj  be  made  alter  death  of 
Jadfment-defendant,  wtthont  reriror,  where 
there  is  a  decree  of  forecloanre  of  mortgage,  and 
no  personal  jadgment  for  d^ciencjr  ana  no  ex- 
ecntion  isaned  wfore  his  death.  KtUogg  t.  ToM. 
65-146, 7». 

80677*  So,  where  lands  have  been  levied  up- 
on bj  and  judgment-defendant  dies  before 
completion  of  execution.  Doc  j.  &aik,  7  Bit 
154,^44- 

80678*  So,  when  such  levy  has  been  made,  a 
venditioni  exponas  may  be  issued  after  defend- 
ant's death,  and  sale  made  under  it  Doe  t. 
flm/«.  4-117,  '53. 

80679.  Confirmation.  By  terms  of  order  for 
sale  of  a  decedent's  property,  sale  was  to  be  re- 
ported to  court  for  confirmation,  and  until  such 
confirmation,  purchaser,  by  lus  bid,  had  no 
Tested  rights.    WiiHame  T.  Arm,  76-57,  '80. 

20680.  Erletion.  A  judicial  sale  of  proper^ 
ty  on  a  paramount  lien  before  execution  of  need 
and  poBsession  taken  by  purchaser,  is  no  evic- 
tion.   Reaaoner  v.  Edmfmdton,  5-393,  '54. 

80681.  Equitable  title.  A  Indgmeiit  is  not  a 
lien  upon  land  held  by  school  land  certificate, 
and  a  sheriff's  sale  on  execution  agaiost  obligee 
conTeys  no  estate.  Jtffiiet  t.  Sht^mm,  81-112, 
•68.   C».  45-489. 

80662.  Bidders.  A  sheriff,  in  making  sale 
upon  execution,  is  not  obliged  to  take  bid  of  any 
irresponsible  person.  To  render  a  sheriff's  sale 
Toid,  on  account  of  property  being  sold  to  a  per- 
..^n  who  was  not  highest  bidder  (a  person  un- 
known having  bid  $10  higher  than  purchaser), 
it  was  necessary  to  prove  that  sheriff  acted  frand- 
ulently,  and  person  offering  to  bid  higher  was 
responsible.   Hobbe  v.  Beaeen,  2-142,  >50. 

20688.  Vendor's  lien  extinguished  hj  sale. 
Where  vendor  retains  legal  title  as  security  for 
unpaid  purchase-money,  sale  of  land  on  decree 
against  vendee,  for  failure  to  pay,  extinguishes 
entire  lien,  and  vendor  can  not  afterwara  sub- 
ject land  to  sale  under  same  contract.  Asnoryy, 
ReUh,  0-^90,  '57. 

20684.  Fallnntoperfleet  If  land  be  stmck 
off  at  sheriff's  sale,  bat  land  be  not  conveyed  by 
sheriff  nor  purchase-money  paid,  execution-debt- 
or's title  to  land  in  not  divested,  nor  is  judgment 
satisfied  by  the  sale.  Qutvman  v.  Harwood,  8  Blf. 
82,  M6. 

II.  If  oticc  ud  AdTertlsementt 

80686.  Newspaper.  IMstanee  ftwm  land. 

Notice  of  a  sherifiPs  or  judicial  sale  may  be 
^TOi  by  publication  in  an^  one  of  several  news- 
papers  of  general  circolation,  printed  in  town 


or  city  nearest  to  real  estate,  without  regard  to 
particular  location  of  building  in  which  either 
of  newspapers  may  be  published.  RvtaAma  v. 
«cMer,  58-467,  '77. 

20686.  In  ealenlatlag  time  for  advertise- 
ments of  judicial  sales  either  day  of  first  publi- 
cation, or  day  of  sale,  should  be  excluded.  JICet- 
tdUh  V.  Chaiuxy,  59-466,  77. 

80687.  The  publication  of  an  adrertise* 
neat  for  three  consecutive  weeks,  is  a  publica- 
tion for  twenty-one  da^,  and  not  simply  thr«e 
insertions  in  a  newspaper.  Lau^iriage  v.  Oiif 
HuntingUm,  56-253,  T?. 

80688.  Advertisement,  lime.  The  advei^ 
tisement  of  a  slieriff's  sale  should  be  so  done t 
The  first  should  be  made  full  three  weeks,  or 
twenty-one  days  before  day  of  sale.  It  must  be 
"  for  three  vedis  successively  "  next  before  day 
of  sale ;  last  one  need  not  be  three  weeks  before. 
Rhoada  V.  DtUaey,  80-468,  '75. 

20680.  If  the  first  is  not  thi«e  weeks,  or 
twenty-one  days  before  salcj  statute  is  not  com- 
plied with,  and  sale  is  void  as  to  execution- 
plaintiff,  if  he  is  purchaser.  Mtnditk  v.  CSbmegr, 
50-466,  '77  ;  Loaghndge  v.  BtMltn^bm,  56- 
26S,  '77. 

20690.  Where  land  in  a  town  or  city  is  about 
to  be  sold  at  sheriff's  sale,  notice  of  sale  most  be 
published  in  any  newspaper  printed  in  such 
town  or  city,  without  reference  to  particDlar  lo- 
cation of  such  newspaper.  Ctnenke  t.  Jfori^ 
62-418,  '78. 

80691.  GemutB  papers.  The  act  of  Marek 
9,  '75,  requiring  publication  of  sheriff's  salea 
in  certain  cases  in  German  mpers  is  local  and 
unconstitutional,  iforfm  v.  .Betan«r,  54-217,7^ 
Jfewner  v.  HwU,  50-424,  76.  (ft  B.  8,  '81,  757.) 

20692.  or  road  and  fkucUses.  H^wf 
Property  of  a  turnpike  company  was  advertised 
and  sold  as  though  it  were  real  estate,  with  fol- 
lowing description  :  "  the  entire  road  of  said  Co- 
lumbus and  Bumsville  Turnpike  Company,  in 
Bartholomew  connty,  Indiana,  completed  and 
to  be  completed,  with  all  the  proper^  "*hl 
company,  rights  of  way,  and  franchises  of  every 
description.  ifeU/ description  not  too  inddU 
nite ;  no  harm  to  sell  as  realty.  HmUer  v. 
BurnmlU  Turnpike  Co.,  56-213,  77. 

20698.  Sheriff's  notice  of  such  sale  need  not 
state  that  rents  and  profits  will  be  first  offered. 
CVwitJicWv.  WeitAL  0-394,  '57. ' 

20694.  Judicial  sale,  if  postponed  hj  reason 
of  an  injunction,  will  have  to  l>e  readvertisGd 
according  to  a  statute,  de  novo.  Attm  v.  Skmart, 
26-396,  *66.   (ft  R.  a  81, 767.) 

20695.  Also,  when  a  resale  is  on  a  sabsequent 
day  made  for  reason  of  Uie  vendee  at  the  fint 
sale  failing  to  pay  his  bid.  Oioan  t.  Doe,  5  BU. 
260  '40. 

80696.  Place  of  advertisement.  When  a  !»- 
tition  for  sale  of  decedent's  land  is  pending  in 
Decaur  county,  and  land  is  situate  in  Decatur 
and  Ripley  counties,  and  notice  is  ^ven  bypob- 
iication  in  Decatur  county,  it  is  not  necessary 
that  notice  should  be  published  in  RlpliT' 
county.    Gavin  v.  Grxiydm,  41-659,  73. 

20697.  The  only  notice  provided  is  acoa- 
structive  notice.  Id. 

20698.  Land  of  decedent  was  sold  by  admiii- 
istrators,  by  order  of  court,  for  purpose  of  pay- 
ing debts  of  decedmt,  but  no  notice  of  proceed- 
ing was  given,  but  a  waiver  of  snoh  notios^ 
gether  with  a  consent  to  such  ule,  waa  si^iad 
by  all  heirs  and  widow, "  guardian  of"  certain 
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of  heira.  Widow  in  her  own  right  did  not  sign. 
Seld;  snch  sale  did  not  pass  her  interest,  nor  is 
a  record  of  such  proceeding  evidence  of  a  sale 
or  transfer  of  her  interest.   HUmt  t.  Laee,  41- 

210,  '72. 

20699.  Prirate  sale.  Notiee.  A  judicial 
private  sale  of  realty,  by  an  administrator  or 
guardian,  under  act  of  '43,  does  not  require  a 
notice  thereof.  JUtmoett  v.  OoJimbeU,  4&-360,  '73 ; 
Itiee  V.  Qeghom,  21-80,'63 ;  Wortkingtm  v.  Dwif 
kin,  41-515,  '73.    (r.  R.  8.  '81.  2360,  2636.) 

20700.  Approval  bj  court.  Before  making 
deed,  guardian  should  report  sale  to  court  for 
confirmation,  and  obtain  an  order  for  convey- 
ance.   Maxwell  v.  Campbell,  supra. 

20701.  An  adTernseatent,  by  auditor,  of 
landa  mortgaged  to  ^st  fund^  made  in  foot  60 
days  before  sale,  with  s  description  of  "w.  hlf. 
of  the  n.  w.  qr.  of  sec  35,  in  t.  23,  n.  of  r.  4  w.," 
etc,  is  valid  without  describing  fund  nor  exact 
amount  due.  Bansemer  v.  Maee,  18-27,  '62.  Cf. 
19-148. 

20702.  He  "may,"  but  need  not,  offer  to  sell 
in  parcels.  Id, 

20708.  Parties.  Where  In  proceedings  in 
partition,  Aere  is  one  tenant  in  comMon  not 
made  a  party,  and  the  land,  having  been  ap- 
praised, is  ordered  to  be  sold  by  a  commissioner 
at  private  sale  ;  and  although  land  is  situated 
in  a  business  city,  such  commissioner  advertises 
same  only  by  posting  notices  in  certain  places, 
and  sells  same  at  much  less  than  it  would  have 
brought.  Held;  on  all  facts  court  should  have 
set  aside  sale.  HM;  fact  that  one  of  parties  in 
interest  was  not  made  a  party,  would  be  suffi- 
cient on  application  of  bona  fide  purchaser  at 
such  commissioner's  sale,  to  set  same  aside. 
Mdd;  omitted  tenant  in  common  was  not  bound 
byproceedtngs.    Harlan  v.  &oiU,  22-488,  '64. 

20704.  mvngdate.  Sheriff  advertised  land 
to  be  sold  on  execution  on  Saiwrday,  5th  of  Jan- 
vary,  when,  in  fact,  Friday  was  6th.  Sheriff  was 
informed,  before  day  of  sale,  of  error,  and  prom- 
ised execution-debtor  to  postpone  sale  to  some 
day  which  should  be  correctly  advertised.  Sher- 
iff, however,  sold  land  under  execution  on 
day,  5th  of  January,  at  public  sale,  to  execution- 
creditor.  Execution-<^btor,  apprised  of  such 
sale,  informed  A  of  his  inability  to  redeem,showed 
him  boundaries,  and  consented  that  he  should 
buy  it  A  afterward  bought  land  of  purchaser 
at  sheriff's  sale.  Hdd;  if  execution-debtor  ever 
had  a  right  to  have  sheriff's  sale  vacated,  he 
bad  waived  it   JfeOun!  v.  AfeCbrmiotv  5  BIf .  129, 

in.  Place. 

20705.  Decree  In  V.  S.  conrt.  The  mar- 
shal can  not  sell  real  estate,  by  virtue  of  a  writ 
or  decree  issued  by  a  U.  S.  court,  in  any  other 
county  than  one  in  which  realty  is  situate. 
T^ooAcr  V.  Ikvol,  50-80,  *7li;  Jamm  v.  Doe,  d. 
iWfTOT,  9-461,  '57. 

20708.  Sales  thus  made  will  not  affect  title 
of  judgment-debtor.  Id. 

20707.  A  sale  of  a  hog  in  a  pen  from  one  to 
two  hundred  yards  from,  and  entirely  out  of 
sight  of,  place  of  sale,  though  constable  act  hon- 
estly and  without  any  purpose  of  committing  a 
fraud,  is  unauthorized,  uaskill  v.  Aldriek,  41- 
338,  '72. 

20708.  Place  Of  sale.  A  sinking  ftind  com- 
missioner's sale  is  not  void  because  it  was  made 
within  the  court  house  door,  on,  account  of  in- 


clemency of  weather.  I\itter»on  v.  Reynclda  t9~ 
148,  '62. 

IT.  Appraisement. 

See  Aj^^itemaU. 

20709.  Sale  by  sheriff,  on  execution,  without 
appraisement,  is  void,  if  law  requires  appraise- 
ment Evans  v.  ..4s%,  22-15,  %4;  Fletcher  v. 
Holmes,  25-458,  '65:  Doe  v.  Chi/i!,  2-369,  '50r 
Tyler  v.  WUkenony  87-460,  *67.   Gf.  75-588. 

20710.  But  burden  is  on  party  attacking,  to 
show  there  was  no  appraisement  HdboU  Tr 
Hale,  72-1  '80. 

20711.  Tort.  Propertj;  sold  at  a  judicial 
sale,  on  execution  on  a  judgment  for  a  tort, 
must  be  appraised  before  sale.  Smith  v.  Davis, 
58-434,  '77. 

20712.  Trespass.  Ad  officerseiziiwproperty 
by  virtue  of  an  execution  on  such  a  Judgment, 
and  selling  same  without  an  apprabement  ia 
liable.  l£ 

20718.  It  is  error  for  court  in  a  criminal  ac- 
tion to  direct  a  fine  and  costs  to  be  collected 
without  appraisement  CV«y  v.  ^ioie,  82-384,'69, 

20714.  Irregular  appraisement.  Remedy* 
Action  to  injoin  judicial  sale  of  certain  realty 
for  an  irregularity  in  appraisement,  in  which  a 
restraining  order  had  been  granted.  not 
error  for  court  to  set  aside  appraisement  order 
a  new  one  and  then  to  dissolve  restraining  oT' 
der.    Uumpson  v.  Bragg,  82-482,  '70. 

20715.  Foreclosure.  When  notes  are  paya- 
ble without  relief  from  valuation  laws,  ana  such 
provision  was  not  contained  in  mortgage  secur- 
ing the  notes,  judgment  may  be  rendered,  in  an 
action  to  foreclose  mortgage,  for  sale  of  mort- 
gaged premises  without  relief  from  valuatitmr 
laws.   Howe  v.  Diible,  45-120^  TS. 

20718.  Also,  when  note  did  not  make  such 
waiver,  and  mortgage  did.  Harris  v.  Make- 
veaee,  18-660,  '59;  Deam  v.  Morriaon,  10-367, 
58. 

20717.  Appraisement  and  order  of  sale. 

October,  '54,  B  and  P  received  judgment  against 
B.  Co.,  in  an  action  founded, astoone  paragraph, 
upon  a  contract  entered  into  with  R.  Co.,  in  April, 
'62 ;  and  as  to  another  paragraph,  upon  a  cfaint 
for  work  and  labor.  Action  was  referred,  upon< 
an  agreement  waiving  all  pleadings  after  com- 
plaint, and  providing  for  settlement  of  all  mat- 
ters of  dispute  between  parties,  whether  included 
in  complaint  or  not  Report  by  referee,  and 
judgment  accordingly  for  B  and  P.  Execution 
was  sued  out  upon  judgment,  and  a  levy  made' 
upon  landsof  company.  Landswere  appraised,, 
under  B.  S.  '52,  at  their  fair  cash  value,  and  were- 
sold  at  two-thirds  of  appraisement.  Bents  and 
[)rofits  were  not  appraised.  After  sale  of  a  por^ 
tion  of  lands  levied  upon,  those  remaining  un- 
sold not  bein^  sufficient  to  satisfy  residue  of 
judgment,  sheriff  levied  upon  other  lands,  and 
sold  them  first  Suit  to  set  aside  sales.  Held; 
as  it  does  not  appear  whether  evidence  before' 
referee  was  confined  to  matters  in  controversy 
arising  out  of  contract  of  April,  '52,  or  whether 
evidence  was  given  as  to  other  matters  in  con- 
troversy between  parUes,  appraisement  law  in 
force  at  rendition  of  judgment  should  control. 
HwU  V.  Oregg,  8  Blf.  105,  '46  j  8-65;  12-386:. 
/.  a  R.  Co.  V.  Bradley,  15-23.  Held;  the  sheriflT 
should  have  levied  upon  enough  property  in  the- 
first  instance  to  have  satisfied  the  execution;  but 
not  having  done  so,  it  was  his  duty  to  do  so  in  a 
reasonable  time  thereafter,  and  there  was  no> 
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abuse  of  hU  discretion  in  offering  it  for  sale, 
whether  in  the  order  of  levy  or  not.  Hdd  ;  the 
rents  and  profits  of  the  landa  levied  upon  should 
have  been  appraised,  and  this  not  having  been 
^one,  the  sales  were  void.  /.  C.  JL  Go.  v.  Brad- 
1&-23,  '60.  {v.  R.  S.  '81,  732.) 

20718.  Appnisenent  laws  respecting  jn- 
dtclal  sales  are  not  operative  as  to  prior  con- 
tracU.  Hulchins  v.  Bamett,  19-15,  '62 ;  HubA- 
im  V.  Hanna,  8-533.    Cf .  8-1 10,  '56 ;  2  Blf .  1. 

20719.  II  the  contract  was  to  be  performed 
without  the  state,  appraisement  in  force  at  date  of 
judgment  will  govern  sale  on  execution.  Hvieh- 
«nfl  V.  BameU,  gupra  t  Hvtehint  v.  Hanna,  mora ; 
Doe  T.(Mtn«,  1-24,  *48. 

20720.  Wbck  B«t  TOU  for  want  of  ap- 
praisement. Where  part  of  a  jndnnent  ia  <n> 
reeled  to  be  collected  without  relief,  and,  after 
levy  of  execution,  judgment-defendant  consents 
that  property  levied  upon  shall  be  sold  without 
Appraisement,  such  sale  is  not  void  for  want  of 
Appraisement.    Stoehedi  v.  Byrne,  22-6,  '64. 

^0721.  Nor  can  a  creditor  of  such  judgment- 
defendant  Bet  up  Invalidi^  of  such  sale  unlen 
aucli  transaction  vaa  fraudulent  in  fact.  Id. 

T.  Order     Levy  aad  Sale. 

20722.  Plaintiff  in  order  to  impeach  defend- 
ant's title,  may  prove,  that  when  sheriff  sold, 
purchaser  and  defendant  knew  that  rents  and 

Sroflts  had  not  been  offered.  Doe  v.  SmUk,  4 
If.  228,  '36. 

20728.  Bents  a*i  Droits.  Venditioni  ex- 
ponas. By  statutes  of  '17,  real  estate  might  be 
sold  on  a^iSert  faeia$,  without  inquiry  as  to  value 
without  inquiry  as  to  rents  and  profits,  or  a 
imditimi  expoiuu,  unlese  execution-defendant  re- 
•qnired  an  inquest   Doe  v.  Naytor,  2  Blf.  32,  '26. 

20724.  Statute  of  '21  supplied  an  omission 
in  that  of  '17,  by  authorising  a  venditiom  erpanat 
and  sale  of  land,  where  rents  and  profits  had 
lieen  offered  for  sale,  but  not  bringing  a  sufficient 
•nm  to  pay  debt.   Id.   (v.  R.  8.^81,  753.) 

20729.  Judicial  sales.  Tendlttonl  exfionas. 
By  statute  of  '10,  an  inquest  and  vendiiumi  expo- 
not  were  necessary  without  request.  Doe  v.  Nayior, 
2  BIL  32,  '26 ;  Amuinmg  v.  Jaehon,  1  Blf.  210, 
'22. 

20726.  Right  of  rendee.  An  execuUon- 
4ebtor  gave  up  to  sheriff,  land  to  be  sold,  sheriff 
instead  of  selling  that  land,  levied  on  other  land 
lielonging  to  debtor,  and  sold  it.  Held;  pur- 
chasers title  not  affected  by  sheriff  not  having 
first  sold  land  surrendered.  TiUotaoit  v.  Doe,  5 
Blf.  690, '41. 

20727.  No  execation  exeept  a  copy  of  de- 
cree Is  necessary  to  authorize  sheriff  to  sell 
mortgaged  lands,  upon  foreclosure,  when  there 
is  no  personal  judgment  for  deficiency.  Kdlogg 
▼.  Tout,  66-146,  '79. 

20728.  Such  certified  copy  of  judginent  of 
-sale  is  necessary,  because  judgment  designates 
land  to  be  sold.  Ewing  v.  Halfieid,  17-613,  '61. 
Cf.  74-164. 

20729.  Demand  for  personal  property. 

Omission  in  return  to  an  execution  to  show  that 
a  demand  was  made  for  |>ersonal  |>roperty  be- 
fore levying  on  realty,  will  not  invalidate  a 
sale  to  a  third  party.  Sued  t.  IFard,  61-216, 
78. 

20780*  Inrerse  order.  Parcbaserof  part 
of  tract  of  land,  subject  to  personal  judgmoit 
agiUnst  grantor  for  purchase-money,  may  in- 


join  sale  of  his  part  till  debtor's  is  exhausted. 
Edwarde  v.  Aippl^aU,  70-325,'80. 

20781.  Upon  ffireclosure  of  mortage  cover- 
ing several  distinct  tracts  of  land,  sola  at  dif- 
ferent times  and  todifferentpurchasera,  without 
their  assuming  mortgage  debt,  or  making  any 
agreement  about  it,  court  should  decree  that 
tract  yet  owned  by  mortgagor  be  first  at^d,  and 
rest  sold  inversely,  as  to  the  dates  of  their  pur- 
chase.   HoHMton  V.  Hmulon,  «7-276,  '79. 

20782.  Order  Of  sale.  Otdcr  for  sale  of  land 
of  ward,  authorized  a  private  sale  at  less  than 
two-thirds  of  appraisea  value  of  proiwrtv  ;  how- 
ever, land  was  sold  for  full  appraisea  valuer 
Appraisement  was  returned  into  court,  but  not 
si^ed  by  appraisers.  Heidi  failnre  to  sodgn 
will  not  avoid  sale  as  against  purchasera  in  good 
faith.  Held ;  though  no  law  authorixed  a  pri- 
vate sale  for  less  than  appraised  value,  error 
would  not  avoid  such  sale  as  to  bona  Jide  pur- 
chasers, ife^d/ but  such  private  sales  are  anwor- 
ized  by  amendatory  acts  of  '45,  p.  17,  and  '49,  n. 
52.  Wortkinglm  v.  DunJdn.  41-^15,  '73.  (s:  B. 
8.  '81,  2536.) 

20788.  "Blankets  Bortgage.  Vherelands 
incumbered  by  a  mortgage,  are  sold  by  m<»t- 
gagor  in  parcels,  at  different  times,  equitable 
rule  is,  that  the  several  parcels  are  to  be  mad« 
liable  to  payment  of  mortgage  in  inverse  order 
of  their  sale,  so  that  parcel  last  sold  is  first  made 
liable.  MeOUltm  v,  Turpie,  9i-146t'ea.  CLDi^ 
V.  Bittermm,  18-114,  '62. 

20784.  if  firat  vendee  agreed  to  pay  said  nunfr- 
ga^  as  part  of  purchase-money  oy  him  to  be 
paid,  and  subsequent  vendees  purchase  with 
knowledge  of  such  agreement,  decree  may  order 
that  parcel  so  first  sold,  shall  be  first  liable.  Id. 
MeCulkm  v.  SWpie,  wnpra. 

20786.  Owners  of  different  parcela  are  nec- 
essary parties.  If  not  joined  may  obtain  an 
order  for  a  re-sale.  Da^  v.  PaOimm,  18-114,  '62. 

20788.  First  vendee  mar  compel  sale  trf  lat- 
ter portions  before  sale  of  his  on  foredcenre^ 
Day  V.  Ptdtemm,  mpra. 

20787.  There  was  a  foreclosure  of  a  mortga« 
securing  four  notes,  one  of  which  had  heea  paid, 
second  assigned  to  B,  remainder  owned  by  A. 
Second  only  was  due.  Action  by  B.  A  was 
made  a  party  and  filed  a  cross-complaint  Thete 
was  a  judgment  in  favor  of  B,  and  a  decree  for 
aide  of  mortgaged  premises,  and  "  If  the  pro- 
ceeds of  sale  of  any  part  shall  prove  sufficient  to 
satisfy  said  judgment,  etc.,  then  the  further  sale 
shall  be  suspended  until  August  23,  '68,  when 
A's  first  note  becomes  due,  when  said  sale  shall 
be  resumed  to  pay  that  note,"  etc.  A  replevied 
judgment  in  favor  of  6.  Hdi;  there  coald  be 
no  sale  to  satisfy  notes  held  by  A  until  after  B's 
judgment  liad  been  satisfied,  though  A  should  bid 
BumiiMit  to  satisfy  said  judgment  and  his  notes 
on  a  sale  ordered  after  August  23,  '68.  Lamdak 
V.  JftBn,  82-380,  '69. 

20788.  After  sheriff  has  offbred  tiiermts  and 
profits  for  sale  from  one  to  seven  years  and  ie> 
ceived  no  bid  therefor,  fee  simple  may  be  o^red 
for  sale         v.  Ifotoew,  44-447, '73. 

20789.  After  he  has  made  such  offer  for  a 
term  of  seren  years,  he  need  not  make  as  ofia 
for  a  less  term :  oUer,  if  a  bid  is  received.  Tktn- 
fmv.AmiM,  10-289, '68.  When  land  Is  divided, 
fee  of  each  several  parcel  may  be  oAred  after 
rents  and  profits  of  such  puod  nad  beenoSend. 
Adier  v.  29-598,  '^ 

20740.  Bents  and  profits  must  be  ■ppwiwdj 
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if  not,  sale  will  be  void.  Ind.  OenL  R.  Co.  v. 
BradUv,  16-23,  '60;  Davia  v.  Cbi^>6efl,  18-192, 
'59.  And  must  be  first  oWsnk  for  sale.  Bnmn- 
Jeld  T.  Weieht,  9-394,  '57. 

20741.  Unless  statute  does  not  require  it. 

20742.  It  will  be  presnaed  thej  were  first 
•offered  when  record  does  not  show  the  contrary. 

Law  V.  SmUk,  supra. 

20748.  Where  A  sheriff  holds  serenl  exe- 
cutions, laws  as  to  sale  under  them  being  difier- 
«at,  and  real  estate  levied  on  is  divisible,  it 
«eems  that  he  should  commence  with  execution 
first  to  be  satisfied,  and  sell  enough  under  law 
^▼erning  such  sale  to  satisfy  that  execution ; 
and  afterward,  according  to  same  rule,  Ike  should 
sell  under  other  executions,  in  their  order,  until 
all  are  satisfied,  or  property  exhausted.  If  prop- 
erty is  not  sosceptible  of  division,  it  should  be 
aold  under  execution  first  to  be  satisfied.  Hor- 
rwon  V.  SHpp,  8  BIf.  456,  '47.  Cf.  2-114,  399  ;  8- 
.528;  18-129;  10-484;  10-432  ;  54-450. 

20744.  Order  of  sale.  In  a  decree  for  sale  of 
Tarloas  parcels  of  lands  Incambered  hj  snc- 
««tttve  Mortgages,  and  then  transferred  in  fee 
to  different  parchasers,  first  mortgagee  is  entitled 
to  speediest  mode  of  collecting  his  money,  and 
■court  should  therefore  direct  that  they  should 
be  offered  for  sale,  not  that  they  should  be  »etd, 
in  order  required  by  established  rules  of  law  or 
«quitv.    Cusnfi  v.  Hainea,  18-496,  '62. 

20?45.  It  is  probably  a  rule  of  law  that  when 
A  mortgagor  sells  equity  of  redemption  in  the 
lands  mortgaged,  at  different  times,  to  difierent 
purchasers,  first  of  such  purchasers  may  compel 
the  mortgagee  to  exhaust  portions  later  sold  oe- 
iore  selling  his.  i>[^T.  ibttemm,  18-114, '62. 

TL  Parcels. 

20740.  Under  sec.  466,  code,  2  Q.&H.  249 
'<r.  B.  S.  '81,  756),  sheriff  should  sell  onljr  so 
much  land  levied  on  as  will  satisfy  execution, 
nniess  tract  can  not  be  divided.  Drakev.  Mur- 
phy, 42-e2,  '73. 

20747.  I^aw  requiring  land  to  be  sold  in  par- 
cels, at  sheriff's  sale,  upon  execution,  was  in- 
tended for  benefit  of  execution-defendants;  but 
when,  at  such  sale,  execution-defendant  requests 
that  land  be  sold  as  an  entirety,  he  waives  such 
right  Joyce  v.  Nat.  Bank  Madisoa,  62-188, 
•78. 

80748.  Where  mortgaged  premises  (security 
lor  several  notes,  part  due  and  part  not  due), 
.consisting  of  separate  lots,  could  not  be  sold  in 
parcels  without  injury  to  parties,  court  may  de- 
cree land  to  be  sold  in  one  lot.  Firtltofe  T. 
Klick  67—309  '79 

20749.  Susceptible  of  partition.  When 
sheriff,  under  section  466,  2  B.  S.  1876,  p.  217, 
has  offered  for  sale  separately  different  lots, 
tracts,  or  parcels  of  land,  and  no  bids  have  been 
received  therefor,  requirements  of  statute  have 
been  fulfilled,  and  he  then  has  power  to  offer  and 
sell  some  or  all  of  tracts,  lots,  or  parcels  together. 
It  may  be  well,  after  offering  each  parcel  separate- 
Ir,  to  offer  two  or  more  parcels  t(^ther,  but  less 
than  whole,  and  perhaps  judicious  to  add  a  par- 
cel to  previous  oner,  and  so  on,  untU  it  is  ascer- 
tained that  nothing  less  than  whole  would  be 
sufficient,  before  onering  the  whole.  Wmeer  v. 
OuytT,  5»-195,  '77.   (v.  B.  S.  81, 766.) 

60 


20750.  Notice  to  pnrcluaer.  The  sheriff, 
instead  of  offering  land  in  parcels,  to  satisfy  a 
decree  to  sell  mortgaged  premises,  when  it  could 
easily  be  susceptible  of  division,  offered  entire 
property,  which  was  bid  in  by  judgment-plain- 
tiff, who  must  be  held  to  have  had  notice  of  alt 
irrwularities.  Such  sale  can  not  be  upheld. 
Barriaa  V.  Huber,  60-132,  '77. 

20751.  Section  466  (v.  B.  a  '81.756),  relates 
to  two  distinct  classes  of  cases.  1.  If  estate  con- 
sists of  several  lots,  tracts,  or  parcels,  duty  of 
sheriff  is  imperative ;  he  mval  offer  each  sepa- 
rately; and  if  a  proper  or  reasonable  bid  is 
made,  which,  in  this  case,  would  be  two-thirds 
of  its  appraised  value,  it  is  his  doty  to  sell, 
though  not  sufficwnt  to  satisfy  execution.  Fact 
that  sale  of  all  tracts  may  be  necessary  to  sat- 
isfy execution  can  not  justify  sheriff  in  selling 
tn  aolido.  Only  difficulty  here  is  to  determine 
whether  estate  consists  of  aeveral  lots  or  parcels. 
If  the  tracts  are  not  contiguous,  they  are  clear- 
ly sever^.  If  owned  by  different  parties,  though 
contiguous,  and  all  liable  to  execution,  they  are 
tevertS.  Several  tracts,  as  subdivided  by  govern- 
ment surveys,  may  be  so  united  by  improve- 
ments and  use  as  to  be  considered  a  single  tract 
or  parcel.  Question  is  one  of  fact.  2.  Where 
estate  consists  of  a  single  lot,  tract  or  parcel, 
but  its  value  greatly  exceeds  amount  of  debt,  no 
more  shall  be  offered  than  shall  be  necessary  to 
satisfy  execution,  if  it  is  susceptible  of  division. 
Gregory  v.  Purdve,  82-463,  '70. 

20752.  This  provision  imposes  a  duty  on 
sheriff  which  he  may  not  omit  The  property 
levied  on  being  divisible,  he  is  restricted  from 
offering  more  of  it  than  ma^  be  necessaiy  todis- 
charae  debt.  It  may  reauire  the  entire  tract  to 
satisfy  execution,  and  wnen  this  occurs  whole 
may  b«  offered  at  once.  Reed  v.  Diven,  7-189,  '56. 

20758.  Duty  of  sheriff  to  know.  Sheriff 
must  be  presumed  to  know  whether  land  is  sus- 
ceptible of  division.  Execution-defendant  need 
not  furnish  him  a  map  or  other  dflscription 
showing  separate  tracts.  Id. 

20764,  Ollclal  discretion.  Where  it  was 
doubtful  whether  property  was  susceptible  of 
division,  and  it  is  not  shown  that  sheriff  had 
acted  in  bad  faith,  or  had  abused  discretion  con- 
fided  in  liim  by  law,  a  court  is  not  justified  in 
disregarding  a  sale  by  him,  where  it  is  otherwise 
unobjectionable.    WrigM  v.  YeOs,  80-185,  '68. 

20755.  If  record  shows  sheriff  acted  contraiy 
to  statute  in  selling  as  an  entirety,  sale  is  void. 

V.  Bmyer,  80-332,  '68. 

20756.  It  was  decreed  that  sheriff  should  sell 
a  tract  of  land  in  which  A  had  a  four-fifths  in- 
terest and  B  one-fifth.  Land  was  so  partitioned 
between  A  and  B.  Whole  of  land  was  subject 
to  decree,  which  was  in  favor  of  A.  Lands  were 
appraised  in  parcels  at  re<}ue8t  of  B,  according 
to  a  plat  furnished  by  him,  into  53  parcels,  those 
numoered  from  1  to  44  on  portion  owned  bv  B, 
the  remainder  on  part  owned  by  A.  Held;  it 
was  privilege  of  B  to  direct  order  of  sale,  and  if 
he  did  so  in  a  prudent  manner,  not  prejudicial 
to  A,  it  was  duty  of  sheriff  to  sell  accordingly, 
and  if  he  failed  to  do  so  at  request  of  A,  and  B 
was  thereby  prejudiced,  sale  was  void.  Chtgarff 
V.  Ptirdve,  82-453,  70. 

20757.  If  lands  consisted  of  distinct  lota, 
tracts,  or  parcels,  capable  of  bdng  used  as  sep- 
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srate  tenements,  it  was  duty  of  sheriff  to  Uins 
offer  and  sell  them.   Id.   Cf.  8<M32. 

80768.  Officer  and  execution-ptaintiff  are 
held  to  a  reftSonaMr  strict  coKplfauice  with 

statntej  in  sale  of  deBtor's  realtr.  Von  v.  John- 
mm,  41-19,  72 ;  Pid     Grayer,  80-332,  '6a 

80759.  C^cer  must  sell  in  parcels,  by  offer- 
ing each  parcel  separately,  under  section  466, 
before  he  offers  the  whole,  or  sale  and  deed  will 
be  Toid.  (v.  R.  S.  '81,  756.)  Vom  v.  Johnson, 
mipra.  CI  CaUeU  v.  GiUwt,  28-614,  '64 ;  Sherry 
T.  Aicti  1-675,  '49 ;  ilwrf  t.  Dwen,  7-189,  '56 ; 
ITrwAi  V.  Yetia,  80-185,  '68;  Banhv.  Balet,  16- 
423,  '61 ;  80-332 ;  17-260:  16-165 :  4  Bit  228; 
1  Blf.  410;  3  BIf.  376  ;  2  Bit  421 ;  TgliBr  t.  Witr 
fcfwn,  27-4&0_,  '67. 

80760.  This  rule  applies  to  sales  on  foreclos- 
ure of  mortgagee.  Pid  t.  braver,  80-332,  '68. 
( Wea  T.  Cbo^,  19-1,  '62,  holding  such  sales 
valid  if  parties  did  not  demand  a  sale  by  par- 
oela,  and  AMon  t.  Stewori  id.  233,  holding  such 
tales  "  voidable  not  void,"  orermled.) 

80761.  Fact  that  whole  tract  of  land  was 
sold  for  only  amount  of  writ  is  immaterial  as 
proof  that  sale  was  valid.    Vott  v.  Johwon,  41- 

19,  '72. 

80762.  Decree.  When  installments  were 
not  due  at  time  of  rendition  of  a  iudgment  in  a 
foreclosure  proceeding,  it  is  error  tor  court  to  or- 
der lands  mortgaged  to  be  sold  In  parcels,  as 
might  be  directed  by  the  plaintiffi.  Suscepti- 
bility of  premises  to  diTision,  and  particular  di- 
Tision  in  such  a  proceeding,  are  questions  for 
court,  and  should  he  ordered  accordingly  in  de- 
cree.   Knarr  v.  CWkx^,  42-260,  '73. 

20768.  When  court  ordered  sale  of  whole  of 
mortgaged  premises,  to  satisfy  all  installments 
vbm  all  not  due,  without  having  ascertained 
wheAer  inemises  were  divisible,  it  is  tod  late  to 
mmke  a  motion  to  set  aside  decree  after  a  lapse 
of  twoyears.    Ocmd  v.  Caead,  86-90,  '66. 

80764.  Question  of  susceptibility  of  mort- 
gaged premises  to  division,  can  only  arise  where, 
in  a  proceeding  for  foreclosure,  court  must  ren- 
der judgment  for  collection  of  installments,  some 
due  ana  some  not  due.    Dmny  v.  Oraeter,  20- 

20,  '63;  Pidv.£r(^,80-332L'68.  Ct  18-560; 
15-210:  17-260. 

8076o.  If  court  finds  property  suBceptible  of 
division,  it  must  specify  by  metes  ana  bounds 
particular  portion  to  be  sold,  and  order  in  which 
to  be  sold.    Brugh  t.  Dartt,  16-79,  '61. 

80766.  Court  can  not  rightfully  render  Judg- 
ment for  whoU  debt,  without  having  found  that 
property  was  not  susceptible  of  division.  Denny 
V.  Oraeter,  supra. 

80767.  Discretion  of  sherUt  Sheriff  is  re- 
quired to  exercise  a  sound  discretion  in  offering 
real  estate  for  sale  on  execution  by  parcels, 
where  there  has  been  no  actual  division  made, 
and  it  is  actually  in  one  parcel.  When  sale  of 
such  a  tract  is  made  in  one  parcel,  it  is  not  void 
unless  it  is  so  palpable  and  clear  that  itoperates 
as  a  fraud  upon  execution-defendant.  Bardew 
V.  HuhfT,  45-23.i,  '73. 

20768.  A  property  contained  4  acres.  Upon 
it  was  situate  a  dwelling-house,  etc.,  and  a  mill, 
on  different  ends  of  tract.  A  lane  ran  between 
house  lot  and  mill  lot,  also  a  board  fenTC.  Lane 
rancloseto  fence,  on  sidetoward  mill.  Dwelling- 
house  was  worth  about  $1,600,  and  mill  property 
about  ¥2,000.  House  and  mill  were  60  to  EK) 
rods  apart.  All  was  sold  at  sheriff's  sale  in 
cne  parcel,  for  $429.75.   There  was  no  offer  to 


sell  in  parcels.   Hdd;  sale  void.  Sanku  t. 

Oilier,  46-236,  73. 

80769.  Sftle  by  parcels.  Adequcy  of  ew- 
MentioB.  Where  two  tracts  of  laad,  e»dL 

containing  80  acres,  are  mortgaged  by  descrip- 
tion usual  in  such  congressional  subdivisionSr 
and  mortgage  is  foreclosed,  and  same  descrip- 
tion is  continued  in  decree  and  sheriff  proceeds, 
to  sell  by  same  description,  and  having  offered 
rents  and  profits  without  receiving  a  bid,  o0en 
first  one  tract  in  fee-simple,  and  receiving  no 
bid  theiefor,  then  oflbrs  oUier  in  like  manner 
and  with  like  result,  and  then  oflfers  both  to- 
gether, and  receives  a  bid  therefor  sufficient  to 
pay  debt,  interest,  and  costs,  and  accepts  same; 
such  sale,  in  absence  of  any  requestor  direction 
from  any  person  having  a  right  to  control  man- 
ner of  sale,  should  be  neld  regular  and  valid, 
notwithstanding  land  might  have  beCT  offered 
in  smaller  parcels;  and,  under  such  circumr 
stances,  an  apparent  or  snppoaed  inmdeqnai^  of 
consideration  can  not  be  resorted  to  as  a  sepa^ 
rate,  distinct,  and  in  itself  sufficient,  Ic^l  cause 
for  setting  aside  such  sale.  Net$on  v.  Bnxeitf  20- 
74,  '63.   Cf.  28-600 ;  2S-39. 

80770.  It  was  not  absolute  doty  of  «heriff 
to  cause  smaller  divisions  to  be  made  and  so- 
offered  separately.  Id, 

80771.  In  his  discretion  hecoald  have  offered 
in  smaller  parcels,  but  his  n^ect  to  so  do  was 
not  imprudent  exercise  of  a  sound  discretion.  A. 

80773.  It  is  duty  of  sheriff  in  first  instance, 
to  ^udge  whether  property  is  susceptible  of  di- 
vision. If  he  judge  wrongfully  and  sell  whole 
lot  when  it  might  have  been  divided  and  a  part 
sold  to  satisfy  debt,  he  is  liable  on  his  bond  for 
iniiiiT.    West  v.  Cooper,  19-1,  '62. 

80778.  And  complaint  need  not  aver  that 
party  injured  requested  a  division.  SkOe  v, 
XeodL  10-308,  '68. 

20774.  If,  after  sheriff  has  levied,  execution- 
debtor  lay  off  land  into  town  lots,  sheriff  wiU 
not  be  bound,  on  request  of  such  debtor,  to  sdl 
lots  separately.  JTiser  v.  Ruddiek,  8  Bit  382.  '47. 


Tn.  Pnndiaae-lUBey. 

S0776.  Judicial  sales  must  be  for  cash.  BmeUc 
V.  BofW,  48-274,  "74;  Chapmm  Hanoood,  S 
BU.  8SL'46. 

20776.  But  officer  may  give  a  reasonable 
time  to  pay  bid,  by  making  and  signing  mem- 
orandum to  take  sale  out  of  statute  of  frauds, 
and  if  not  paid  resell.    Buckle  v.  Bariotir,  48- 

274,  '74. 

20777.  Kecelpt  for  parchase-noney.  When 
a  niprtgage  was  given  to  secure  payment  of  sev- 
eral notes,  and  a  judgment  for  foreclosure  was 
rendered  before  all  nad  matured,  and  it  was 
found  in  such  judgment,  that  land  was  not  sus- 
ceptible of  division,  it  was  proper  for  land  to  be- 
bid  in  by  holder  of  judgment  for  enough  to  pay 
entire  debt  and  costs,  and  for  him  to  pay  coets- 
to  sheriff  and  receipt  judgment  on  receipt  of 
sheriff's  certificate.  Sale  is  not  invaliaated 
thereby.    Burton  v.  Furguton,  69-486,  '80. 

20778.  Judicial  sale,  by  a  sheriff  of  persoo- 
alty,  can  only  be  for  cub  and  is  void  if  suae 
be  not  received  by  him,  though  he  give  his  re- 
ceipt in  full  to  purchaser  and  make  a  return  that 
same  was  paid.  He  is  a  special  agent  with  onh' 
special  authority.  MeOonniek  v.  Wood  M.  A  B, 
M.  Co.  72-518,  '80. 

80779.  Suit  may  lie  by  execution-creditor 
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aeainst  jad^ent-debtor  and  replevin  bail,  to 
obtain  a  correction  of  return  to  execution,  can- 
cellation of  leceipts,  and  a  rerivor  of  jadnnent, 
when  it  does  not  appear  that  either  of  (fofend- 
ants  were  injured  oy  levy  and  sale,  or  by  any 
act  of  plaintiflf  or  his  attorneys,  and  when  re- 
vivor and  re-sale  will  not  injure  them.  Id. 

20780.  Ythen  on  time.  Wairer.  Under 
sections  3,  4,  acta  '43,  p.  52,  if  an  execution-de- 
fendant was  unable  to  replevy  the  judgment,  he 
was  entitled  to  have  property  sold  on  a  credit 
of  same  length  as  stayt  which  he  was  unable  to 
obtain;  bat  if  he  nwleoted  to  inform  officer  of 
Buch  inability,  and  failed  in  any  way  to  claim 
right  to  a  sale  on  credit,  it  waa  held  to  t>e  waived. 
Lmagtenv.  Johnson,  12-S85,  '59. 

Yin.  Certificate  of  Pnrcluse. 

20;81.€erttficate;  whentqbelwned.  Sher- 
iff, or  other  officer,  can  not  imue  a  certificate  of 

Sirchase  when  pnrchase-nioney  ia  not  paid. 
uekU  V.  Barhffur,  48-274,  '74.    Nor  a  deed, 
CWnan  v.  Harwood,  8  Blf.  82,  '46. 

20782.  Judgment-debtor  can  not  be  affected 
by  an£  agreement  between  oieditor  and  pur- 
chaser or  sheriff.  Id. 

20788.  Certificate  of  purchase  is  assigna- 
ble and  the  holder  is  entitled  to  deed.  Smahn 
T.  OiOapU,  48-397,  '74 

IX.  Remedy  Against  Tendee. 

20784.  If  purchaser  of  real  estate  at  sheriff's 
sale  refuse  to  pay  purchase-money,  and  property 
be  sold  for  less  sum  at  second  sale,  liaoility  of 
first  purchaser  for  difference  under  statute  of  '25, 
may  oe  established  by  parol.  OowmUv.  Wooden, 
2  fill  332,  '30.  jv.  B.  B.  '81,  760, 761.) 

20785.  Sheriff  is  not  oblifjed  to  take  mere 
word  of  any  person  who  may  bid  at  sheriff's  sale, 
that  be  is  agent  of  execution-creditor.  Id. 

20786.  Statute  of  '38  required  that  motion  for 
judgment  against  a  purchaser  who  had  failed  to 
pay,  should  be  made,  not  by  execution-creditor, 
out  by  officer.  A  court  of  chancery  will  not  com- 
pel a  purchaser  of  real  estate  under  a  decree  to 
complete  his  purchase,  until  a  report  of  sale  has 
been  made  and  confirmed.  Lttoertgy.  CAom&er&itn, 
7  Blf.  666,  '45. 

20787.  Where,  upon  saleof  landupon  execu- 
tion, purchaser  fails  to  pay  amount  of  bid,  and 
execution-plaintiff  takes  judgment  against  him 
for  such  amount  and  damages,  there  is  no  eoillt- 
able  lien  upon  land  in  foror  of  execuuon- 
plailttUr  for  purchase  money.  Bay  v.  Vaiiettey 
2&-42,  '65. 

20788.  Action  tar  pnrchage-noner*  Sher- 
iff's return  to  execution  must  be  stated  in  de- 
claration.   ^tBV.  Waller,  3  Blf.  472,  '34. 

20789.  Notice  of  sheriff  to  a  purchaser  need 
not  set  out  sheriff's  return  to  execution.  SkeUv. 
Banna,  8  Blf.  326,  '46. 

20790.  Where  sheriff,  not  having  tendered  a 
deed  to  purchaser,  has,  for  an  omission  of  latter 
to  pay  purchase-money,  sold  land  for  a  smaller 
Bum  to  a  third  person,  first  purchaser  is  released 
from  his  bid,  and  is  not  liaole  to  pay  difference 
between  first  and  second  sales,  ana  sheriff  is  lia- 
ble to  execution-defendant  for  difference  between 
two  sales.    SlaU  v.  Lin«»,  4-361,  '53. 

20791.  A  sheriff,  who  seizes  property  by  vir- 
tue of  fieri  faeiaa,  and  does  not  sell  same  within  a 
reasonable  time,  is  liable  for  his  non-feasance  to 


party  injured,  unless  he  have  a  legal  excuse. 
^  V.  Eerod,  6  BIL  444.  '43. 

20792.  If  execntion-plaintiff  bny  land  at 
sheriff's  sale  at  a  price  exceeding  amount  of 
execution,  and  refuses  to  make  payment,  sheriff 
may,  by  a  motion  against  him,  recover  excess 
with  ten  per  cent,  damages  thereupon.  Hunt  v. 
Gregg,  8  Blf.  105,  '46. 

20798.  A  sheriff's  notice  of  an  Intended  mo- 
tion therefor,  need  not  state  that  contract  was 
in  writing.  Id. 

20794.  Sheriff  can  not  proceed,  nnless  he  has 
previously  offered  purchaser  a  deed  for  land, 
provided  he  would  pay  purchase-money.  Id. 

X.  Rights  and  Remedies  of  Vendee. 

20795.  Right  to  crops.  If  land  mortgaged 
be  sold  under  a  decree  of  foreclosure,  etc.,  pui^ 
chaser  will  be  entitled  to  crops  growing  at  time 
of  sale,  in  preference  to  a  person  claimiiw  under 
mortgagor,  and  whose  claims  orinnated  snhse- 
queatly  to  mortgage.  Jones  v.  j^maa.  8  Blf. 
428,  '47. 

20796.  Purchaser  at  sheriff's  saleof  personal 
property  which  Is  covered  hy  mortgage  in 

favor  of  another,  has  no  right  to  possession  until 
he  has  complied  with  all  conditions  of  the  mort- 
Ok  V.  ^cBnwn,  22-262> '64.  a.70-S93; 


20797.  Pnnliaser  at  commissioner's  salo 

of  land,  in  partition  proceedings,  is  not  enti- 
tled to  deed,  under  statute,  until  purchase- 
money  is  paid.   Swain  v.  Motierly,  17-99,  '61. 

20798.  Title  of  vendee.  The  title  of  j^ur- 
chaser  who  pays  purchase-money  and  receives 
sheriff's  deed,  can  not  be  affected  by  an  imperfect 
return,  or  that  none  was  made.  x>oe  v.  Heath,  7 
fill  154,  '44.   Cf.  19-432. 

20799.  Eqnltr  of  parehascrs.  LiJnnctton 
against  prior  Uens.  Commissioner  appointed 
in  a  partition  suit  to  sell  certain  real  estate,  sold 
the  same,  which  was  subject  to  the  lien  of  cer- 
tain judgments  to  him  unknown ;  afterward  writs 
were  ordered  out  on  said  judgments,  to  satisfy 
the  same,  and  levy  was  made  otr  said  real  estate, 
and  the  same  was  advertised  forsale.  The  com- 
missioner instituted  suit  to  injoin  said  sale,  in 
order  that  he  might  pay  said  judgments  with 
tbe  balance  of  purchase-money  vet  dae  him. 
Held;  the  action  wonld  not  lie.  Wood  v.  Winmgt, 
S8-322,  '77. 

20800.  Right  of  parchaser  to  rent.  The 
last  clause  of  section  2,  of  the  redemption  act  of 
June  4,  '51  (2  R.  S.  '76,  p.  220,  sec.  2),  enacting 
that  if  the  premises  are  sold  and  not  redeemed, 
the  judgment  debtor  shall  be  liable  to  the  pur- 
chaser for  the  reasonable  rents  and  profits  of  the 
premises,  is  constitutional.  Qale  v.  Pca-ki,  68- 
117,  '77.    (But  see  B.  S.  '81,  767,  777.) 

20801.  Such  purchaser  may,  either  at  com- 
mon law  or  under  section  14,  2  B.  S.  '76,  342 
(R.  8.  '81,  5222),  have  the  same  right.  Id. 

20802.  For  rent.  Service.  On  the  trial  of 
an  action  by  the  purchaser  of  real  estate,  sold 
under  a  decree  of  foreclosnre  of  a  mortgage, 
against  the  judgment-debtor,  to  recover  for  the 
rent  of  such  realty  for  the  year  succeeding  such 
sale,  the  record  of  such  decree,  reciting  that 
notice  of  the  suit  for  foreclosure  had  been  given 
to  the  defendant  by  publication,  is  sufficient  to 
show  jurisdiction  of  the  court  over  the  defendant, 
though  such  notice  may  not  be  held  sufficient  in 
a  direct  attack  thereon  on  appeal.   The  record 
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ii  sufficient  in  this  collateral  proceedin^^  even 
in  behalf  of  the  plaintiff  to  the  judgment.  Gak 
v.  Parks,  58-117,  '77. 

S0803*  Deed  from  sheriff.  Action  against 
eheriff  to  compel  liim  to  execute  a  deed  to  pur> 
chaser  of  property  at  sheriff's  sale.  To  miiKe  a 
prima  faae  entitling  to  a  writ  of  mandate,  com- 
plaint should  not  only  aver  that  redemption- 
money  was  not  paid  to  purchaser,  but  also,  that 
the  check  for  such  money,  which  was  rightfully 
paid  to,  and  received  by,  the  clerk  of  the  court, 
ic  redemption  of  such  property,  had  not  been 

Said  nor  honored  by  the  bank  on  which  it  wu 
rawn,  within  the  year  of  redemption.  Jemttp 
V.  Careu,  61-584,  78. 
20804.  Yold.  Bemedf  of  rendee.  Com- 

Slaint  alleged  that  plaintiff,  at  the  request  of 
efendant,  hid  in  certain  property  of  defendants 
at  a  judicial  sale,  by  virtue  of  an  execution 
against  said  defendant,  and  paid  the  amount  of 
such  bid  to  the  sheriff  for  defendant's  use;  that 
the  sale  was  void  by  reason  of  uncertainty  in 
the  description;  that  defendant  refused  to  de- 
liver said  property  to  plaintiff  or  repay  to  him 
the  amount  oi  such  bid,  etc  Held;  complaint 
good.  Ooan  t.  Ot^na,  •8-21,  '78.  Ct  7^^^ 
SOSOfi.  When  lands  of  a  wife  are  sold  at  a 
judicial  sale,  the  purchaser,  under  the  act  of 
'61,  providing  for  redemption  of  realty,  may  ob- 
tain a  judgment  against  the  wife,  but  not  the 
husband,  for  the  rents  and  profits  during  the 
year  of  redemption,  though  both  may  have  occu- 
pied the  same.    Clemena  v.  Robinson,  54-099,  '76. 

20806.  Equity  of  purcluMr,  The  pnr- 
ehase-moBey  Tolnntanl/  pild  bj  an  •r<liuii7 
Tendee  at  skerlff't  sale,  operates  as  a  dis- 
ehaige,  pro  tanio,  of  the  judgment,  and  hence  he 
can  not  he  substituted  to  the  rights  of  the  credi- 
tor.    Richmond  v.  Martton,  15-134,  '60. 

20807.  Rights  and  risks  of  vendee.  A,  as 
sheriff,  had  executions  in  his  hands  against  B, 
in  favor  of  C,  D,  E,  F  and  O,  whose  judgment 
liens  were  in  the  order  named.  Levies  and  sales 
were  made  of  the  realty  of  B  on  the  same  d». 
The  proceeds  of  the  C  writ  were  applied  to  the 
satisiaction  of  the  C  judgment,  and  also  the 
£  and  part  of  the  F  judgments.  The  proceeds 
of  the  sale,  under  the  D  writ,  were  applied  to  the 
satisfaction  of  the  D  judgment,  and  also  to  part 
of  the  Q  judgment.  The  proceeds  of  the  other 
sales  were  also  thus  promiscuousljr  applied. 
The  surplus  on  the  C  writ  was  sufficient  to  sat- 
isfy the  D  judgment,  if  it  had  been  thus  applied. 
In  a  subeequent  action,  the  sale  and  deeamade, 
under  ana  by  virtue  of  the  D  writ,  was  set 
aside,  as  the  sale  was  made  on  a  satisfied  (?) 
judgment.  Action  afterward  was  brought  against 
A  and  his  sureties  for  a  return  of  the  purchase- 
money  paid  to  htm  on  the  sale  on  the  D  writ, 
by  the  purchaser,  the  said  purchaser  not  having 
received  any  title  to  the  land  sold.  Hdd;  ac- 
tion would  not  lie.  He  had  the  means  of  knowing 
that  the  sale  was  a  nnllitr,  and  his  pavment 
was  voluntary.  Slate  v.  Pnme,  54-450,  *76.  Cf. 
Staiev.  &Uyen,  19-432,  '62;  McMahon  v.  Tktmp- 
«m,  2-114,  '50;  Stetk  v.  Hanna,  8  BIf.  326,  '46  ; 
Harrison  v.  Slipp,  id.  4.'j5,  '47. 

20808.  The  proceeds  of  such  sales  must  be 
applied  to  the  payment  of  the  8e%*era]  judgments 
in  the  order  of  their  seniority.  Id. 

20809*  The  relation  of  landlord  and  tenant 
does  not  exist  between  the  purchaser  at  a  judi- 
cial sale  and  the  judgment-debtor.   Bnedl  r. 


20810.  ^ht  of  pnrchaser  to  reats  for 
year  of  redemption.  Under  the  redemption 
act  of  '61,  the  purchaser  at  a  judicial  sale  of 
real  estate  is  entitled  to  the  rents  during  tiie 
year  of  redemption,  to  be  collected  from  the 

i'udgment-debtor,  and  not  from  any  of  his  oo-de- 
endunts,  though  such  co-defendants,  at  the  Ume 
of  the  decree,  may  have  been  in  posses8ioI^  and 
remained  in  possession  of  the  property  sold  dur 
ing  the  year  of  redemption.  PoweU  t.  DtRai, 
5^94,  '76 ;  Clement  v.  RoinimMy  &4-600,  '76. 
{But  see  R.  S.  '81,  70",  777.) 

20811.  Where  land  has  been  appraised 
and  sold  at  sheriff's  sale  subject  to  alleged  in- 
cumbrances, which  had  actually  been  disciiarged 
before  purchase,  purchaser  can  not  be  compelled 
to  take  land  at  sum  of  price  bid  and  amount  of 
such  supposed  iocumbranoea.  Qregg  t.  Snaige, 
8-366,  '52. 

20812.  Where  a  decree  of  foreclosure  directs 
that  sale  shall  be  as  upon  an  execution  at  law, 
sheriff  merely  executes  a  deed  to  purchaser,  and 
leaves  him  to  his  action  to  obtain  poBseesion. 
Reasoner  v.  Edmundton,  5-398,  '54. 

20818.  The  steps  to  be  takra  by  a  sheriff,  on 
sale  of  real  estate,  are  distinctly  pointed  oat, 
and  for  a  failure  to  pursue  them,  whether  from 
a  corrupt  intention  or  ncfflect  he  is  liable  to 
iniuied  party.   Stale  v.  Xta«s,  4-351,  '53. 

20814.  It  is  his  duty  to  make  and  tender  a 
deed  to  purchaser,  and  latter  is  not  bound  to 
part  with  his  money  until  deed  is  tendered.  Id. 
Wianw  V.  Linea,  7  Blf.  46,  '43. 

20816.  Title.  Bemedybxpartttloa.  Actual 
poascflsion  is  not  essential  in  a  case  In  which  plain- 
tiff *8  title  is  through  a  judicial  sale  of  a  part  of 
the  heirs,  interest,  t»OTided  party  is  not  legally 
dittoMd.  For  this  puipoee  a  distinction  is  rec- 
ognised between  mere  possession  of  plaintiff's 
share  by  a  third  peraon,  or  by  defendant,  and  a 
\enX  disseisin.  If,  indeed  the  party  is  effectu- 
ally disseized,  even  by  a  co-tenant,  he  is  thra 
debarred  of  remedy  by  partition,  because  they 
no  longer  hold  estate  tt^ether.  Faiut  t.  Moor- 
Monn,  2-17,'50. 

20816.  To  entitle aperson  to  a  speeiie 
performanee  of  a  sheruT's  sale,  if  the  sale 
can  be  at  all  enforced,  he  must  have  filed  bis 
bill  within  a  reasonable  time,  paid  or  offered  to 

gay  purchase-money,  and  have  followed  tender 
y  bringing  their  money  into  court,   Bemim  t. 
Stneve,  4-6i5,  '53. 

20817.  Told.  Remedy  of  Tendee.  The  pur- 
chaser of  real  estate  under  a  void  judicial  sale, 
must,  in  a  proceeding  to  recover  back  the  par* 
chase-money  with  interest,  account  fortheioats 
and  profits  received  by  him  while  in  possession 
of  Uie  premises.    Toffior  t.  Omner,  7-115,  'W. 

20818.  Purchaser  at  a  sheriff's  sale  has  a 
right  to  recover  rents  and  profits  for  the  year 
after  sale,  if  the  property  be  not  redeemed,  nom 
the  assignee  of  judgment-debtor,  held  in  trust 
for  the  benefit  of  creditors,  who  was  in  posses- 
sion of,  and  did  collect  and  receive,  the  rents  of 
the  property  during  the  year  of  redemption. 
Dam  V.  Newoaait,  72-413,  m  (But  see  B.  &  "81, 
767,  777.) 

20819.  The  rents  were  the  proceeds  of  the 
land,  and  the  land  belonged  to  the  pnrchaser,  as 
his  title  related  back  to  the  date  of  the  sale.  id. 

20820.  The  assignee^  not  being  a  pnidiaa«' 
for  a  valuable  considoationt  can  not  take,  ai 
trustee,  any  right  which  can  csdnde  the  eqnita- 
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Ue  claims  of  othem,  which,  in  their  origin  at 
least,  antedated  the  assignment  Id. 

20821*  Bnt  can  not  recover  from  a  parchaser 
of  the  debtor  for  a  valuable  consideration.  Wii- 
am  Y.  Powers,  66-75,  '79.  Tbongh  be  purchased 
subject  to  the  mortgage,  prior  to  the  sue.  Oronst 
V.  Kent,  67-38,  '79. 

2082i!.  No  title  in  execntion-defenduit. 
The  proceedings,  by  which  a  certain  property 
was  mortgaged,  foreclosed,  and  sold,  by  mistake, 
erroneoaely  described  property  so  that  execution- 
defendant  had,  and  the  purchaser  obtained,  no 
interest  vbaterer  in  proiierty  sold.  Action  br 
purchaser  against  sheriff  and  execution-plaintiff, 
to  set  aside  sale  and  recover  purchnse-money. 
Held;  action  would  not  lie.  A'co/  v.  (jilhspy, 
66-451 ,  '77.    Cf.  Brunner  v.  Brenmn,  4ft-98,  '74. 

S0828.  No  title  in  defendant.  If  the  execu- 
tion-defendant had  no  interest  in  the  property 
sold,  of  which  the  vendee  was  i^orant,  there 
was  no  consideration  for  his  promise.  He  is  not 
bound  thereby.  Hecan  recover  purchase-money, 
if  by  him  paid,  from  judgment-defendant.  >/u- 
lian  V.  Beat,  26-220,  'GS. 

20824.  Action  for  pnrcluse-money.  The 
pnrchaser  at  a  sheriff's  sale  of  laud,  to  which 
the  execution-defendant  had  no  title,  can  recover 
from  the  debtor  or  his  estate  in  equity,  the 
amoant  of  purchase-money,  though  no  fraud 
be  imputed  to  debtor.  Mmr  v.  O-aig,  3  Blf.  293, 
'33 ;  Dunn  T.  Frazier,  8  Blf.  432,  '47 ;  iVeston  v. 
Barrwon.  9-1,  '57;  FenningUmv.  Clinton,  10-172, 
'68;  Richmmd  v.  Martton,  16-134,  '60;  Sdlerv. 
Lmgerman,  24r-264,  '66;  Hawkint  v.  MiUer,  26- 
173,  '66  ;  Brunner  v.  BTeanan,  4»-98,  '74. 

20826*  But  can  not  be  recovered  from  hein 
of  debtor.    Weakley  v.  CoHrait,  56-430,  '77. 

20826.  Nor  can  such  purchaser  recover,  in 
addition  to  the  amount  of  purchase-money,  the 
sum  expended  in  improvementa  while  in  pos- 
session, in  an  action  for  the  money  paid.  WeOer- 
field  V.  WiUiams,  60-221,  '77. 

20827.  If  creditor  receive  purchase-money, 
purchaser  can  not,  either  at  law  or  in  equity,  re- 
cover back  money  from  him,  merely  because 
debtor  had  no  tiue  to  land.  Dwm  T.  Avner,  8 
Blf.  432,  '47. 

20828*  Equitable  title*  A  guardian's  sale  of 
land,  by  order  of  court,  and  a  conveyance  by 
deed  to  a  boaa  fide  purchaser  for  value  (the  sale 
and  deed  being  suljsequently  approved  by  the 
court  after  the  death  of  guardian),  passes  an 
equitable  title.  The  vendee  may  he  entitled  to 
a  new  valid  deed.  Maxwell  v.  CampbeUy  46- 
360  '73. 

20829.  Irregular  writ.  If  the  order  of  sale 
or  writ,  was  issued  without  authority  it  would 
not  affect  the  title  of  one  who  purohased  at  the 
judicial  sale,  without  notice  of  the  improvident 
issuing  of  the  order  or  writ,  and  who  paid  the 
purchase-money,  and  received  a  deed  before  no- 
tice of  such  irregularity,  i^alahn  v.  Gillefpie, 
48-397,  '74;  Smle$  v.  Harvey,  20-217,  '63; 
Lcwuv.  PkiUipe,  17-108,  '61. 

20880.  If  the  purchaser  bad  such  notice  his 
title  would  not  be  good,  as  the  sale  would  be  in- 
valid.   Wait  T.  Akordy  2fr-&33,  *66;  Mr  v. 

S08S1.  See,  as  to  innocenoe  at  time  of  pay- 
ing purchase-money,  Rhode*  v.  Qreen,  86-7, 
•71;  BoiUh  V.  ^wiwer,  88-393,  '71.  Cf.  title  of 
innocent  purchaser,  QaUion  v.  JlfcOu^in,  1  Blf. 
91,  '20. 

20882*  Bemed7  of  rendee*  To  entitle  a 


purchaser  at  sheriff's  sale  to  relief,  even  in 
equity,  it  must  appear  that  he  has  either  paid  or 
tendered  the  purchase-money  in  a  reasonable 
time.    Conklm  v.  SmUA,  7-107,  '55. 

20833.  A  purchased  the  land  of  Bat  sheriff's 
sale,  hut  did  not  pay  or  tender  to  the  sheriff  the 
purchase-money  and  no  deed  was  executed  to 
him.  Afterward,  he  loaned  a  sum  of  money  to 
B,  and  took  from  him  a  mortgage;  on  the  land  to 
secure  the  sum  loaned.  Mda;  A  was  estopped 
from  asserting  any  title  anterior  to  mortgage. 
Id. 

20884*  In  a  proceeding,  l>7  the  porekaMr 
of  land  nnder  a  void  Jndicialsale,  to  recover 
back  pnrchase^money  and  Interest,  he  must 
account  for  rents  and  profits  while  in  possession. 
Arnold  V.  Cord,  16-177,  '61. 

20886.  Sinking  ftand.  The  prorlslons  of 
the  seminary  acts,  toncMnir  loans  and  sales, 

R.  8.  '31,  pp.  496-9,  were  incorporated,  by  refer- 
ence, into  that  part  of  the  bank  act  regulating 
the  sinking  fund,  and  for  the  purposes  of  that 
act,  arc  continued  in  force  by  the  code  of  '5S^ 
vol.  1,  diva.  17-19,  p. 481.  JUi^iim  t.  Jfbon^  1<- 
116,  '61. 

20836.  They  provide  that  where  land  is 
offered  for  sale  by  the  commissioners  of  the 
sinking  fund,  on  a  mortage,  and  no  one  bids, 
the  amount  of  the  debt,  damages  and  costs,  the 
same  may  be  bouidit  in  for  the  state,  and  then 
immediately  re-oftered  for  sale  on  credit,  in 
which  case,  the  mortgagor  has  no  right  of  re- 
demption. Id. 

20887.  Section  2,  p.  19,  laws '46,  providing 
that  mortgagors  may  reinstate  their  mortgages 
within  60  days  af  tersale,  does  not  repeal  the  law 
of  '31,  as  to  the  foregoing  provisions.  Id. 

20888.  The  purchaser  at  such  re-sale  can  not 
be  deprived  of  his  purchase,  by  mere  delay  of 
the  agent  of  state  to  execute  certificate  of  pui^ 
chase  prescribed  by  statute,  providing  he  im- 
mediately psys  the  amount  demanded  on  the 
purchase,  and  gives  requisite  security  for  the 
balance.    Id.    Cf.  10-148. 

20889.  The  question  of  time  of  payment  of 
overplus  bid  by  the  pnrchaser,  beyond  the 
amount  paid  by  the  state,  is  between  the  state, 
or  her  officers,  and  the  original  mortgagor.  Id. 

20840.  The  issuing  of  the  writ  to  pot  the 
purchaser  in  possession,  is  a  ministerial  act  on 
part  of  the  auditor  of  state,  and  the  judicial  re- 
view of  the  sale  must  take  place  on  an  applica- 
tion to  injoin  execution.  Id,   Cf.  17-169. 

20841.  Bight  of  the  purchaser  when  re- 
deemed. A  purchaser  at  a  judicial  sale,  haTinar 
gone  into  possession,  is  liable  for  the  rents  and 
profits,  and  also  for  waste  to  one,  who,  having 
the  right,  had  redeemed  the  land.  Mvrdoek  t. 
Ford,  17^2,  '61.   Cf.  48-503. 

20842.  Return  to  writ.  The  vendee  is  not 
bound  to  see  that  a  proper  return  is  made  to  the 
execution  by  virtue  of  which  the  sale  was  made. 
When  the  sale  is  in  other  respects  regular,  it  is 
not  Void  as  to  the  vendee;  it  the  sheriff  make 
no  return  or  a  laXfk  one.  The  plaintiff  can  not 
again  collect  the  debt  (if  the  sale  was  for  suffi- 
cient to  satisfy  it).  The  remedy  is  for  the  plain- 
tiff to  sue  on  the  bond  of  the  sheriff.  The  ven- 
der can  not  sue  thereon.  State  t.  Sb&ier^  19-432, 
'62. 

20848.  Told.  Remedy  of  pnrchaser.  Ex- 
ecution-defendant, to  avoid  an  illegal  sale  by 
sheriff,  need  not  first  tender  amount  bid  by 
purchaser.   fOnJbT.  Ai&s^  16-423, '61. 
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chaser  return  oi  bis  money  by  decreeing  a  lien 
upon  land,  in  a  proceeding  to  set  sale  aside,  ren- 
deis  a  tender  of  re-payment  unneceasuy.  Seiler 
T.  jMgerman,  24^264,  '65. 

20b45>  One  not  an  innocent  purchaser  is  en- 
titled to  be  refunded  his  purchase-money.  ButUe 
T.  CWe,?  Blf.265,  '44. 

XI.  Blfhts  and  Remedr  of  Exeeatlon-De- 
fendant. 

20846.  Whoi  rents  and  profits  of  realty  for 
a  term  of  seven  years  have  been  sold  at  a  judi- 
cial sale,  owner  has  a  year  to  retain  possession 
of  realtr  and  to  redeem  from  sale.    SagtdaU  v. 

MaOies,  '52-495,  '76. 

20847.  The  sheriff  is  liable  to  the  executioo- 
defendant  for  money  received  at  a  judicial  sale 
of  such  defendant's  property,  to  pay  costs  of  ad- 
vertising Uie  sale  in  a  German  paper.  Martia 
T.  .B^usMT,  fi4r-217,  '76 ;  iieusiier  v.  HuHe,  60-424, 
'7S. 

2084S.  Under  the  appraisement  laws  of  *43, 
property  of  defendant  selected  b^  execution- 
platntin,  was  sold  for  two-thirds  of  its  appraised 
value  to  execution-plaintiff.  Hdd;  sale  void 
for  being  for  too  small  a  sum.  Held;  execution- 
defendant  might  sue  in  damages  for  the  value  of 
the  property,  or  might  set  up  against  him  such 
value  as  a  set-off.  Woodier.  Hoard,  1^166,  '57. 

20849.  Remedy  of  deliondant.  Where  a 
levy  was  wrongfully  made  upon  a  part  of  a  lot  of 
saw-logs  without  distinguishing  what  part,  and 
the  part  levied  upon  was  sold  without  being 
pointed  out  or  separated  from  the  rest,  and  the 
purchaser  never  took  possession  or  attempted  to 
exercise  any  control  over  the  property,  it  was 
held ;  an  action  in  nature  of  trenpass  would  not 
lie  against  officer  and  purchaser.  Ooatai-^.Amia, 
18-260,  '59. 

20850.  Reraed7  of  defendant.  After  the 
Bale  of  the  mortgaged  premises,  on  a  decree  of 
foreclosure,  a  portion  oi  the  judgment  remain- 
ing unpaid,  the  sheriff  sold  certain  personal 
pi^pcrty  nf  tlie  csrciitiou  flefenclnnt  to  sntisfy 

till-  jilil;.'llli'Ml.       Sullj'L'qlli.-llLl^i',    t)\V  SJlk^   of  till' 

renl  o^iaU'  Wii>^  Bt>l  asido,  Suit  by  tha  (ixecution- 
defendant  to  have  the  full  value  of  the  penional 
property  credited  on  the  decree  of  fareclosure, 
allej^ng  that  it  had  been  illegally  M)ld,  and  wt 
a  price  greatly  below  its  value.  HfJd;  if  the 
sale  <if  iae  perwUal  property  wnv  ill^gnl 
void,  the  Bheritt  and  the  erecaliiNi-|iLilTitl{1'r  ii 
hedirprie<l  (In*  vrcr^'  linMe  iri'^yn^'^i.-rr,, 
but  tin*  pxi'i  uliiiii-ticlL-iHhirit  wii^  n'lX  i*ntilli-(3  la 
have  inn  dttm.tg4.'»  ai^t'ertiiiued  and  ;:reditod  on 
thedecHw.  .^cian  v^^iStnvo^  f4-83S^m 

XII.  TMlehy  Stele. 

20^*1.  Title  of  piii  rhrtspr.  The  purchaser 
Ht  ;i  jiiirH  i;il  ^,llL-.  ;tfL<'r  l!ic  ytsr  i^xpires  and  the 
prtiiii-i,'>  liiivt.^  mtt  licen  redeemed,  receivea  a 
Rlii  riHV  iliH'il  iiiiil  liis  litJi?  rcliOtv-s  back  (o  tKetiEne 
Lil  tlic  G\i'--  V.  I'atlc^,  58-117.  77. 

SOMffS.  Redpuiptlon.  Re-sale.  Real  property, 
^old  nt  a  jiidicXHl  t;ale  in  part  satisfaction  of  a 
i|idS'°^"'  '^"^  dwret,  ^itt-y,  upoB  being  redeemed 
Item  such  sale  by  a  piircliitser  of  same  property 
111  ft  judicial  sale  on  .isubBefiaent  judgment  lii-n, 
who  were  partien  tn  uction  in  which  setiiur  jtui^- 1 
ment  wu  Tendered,  ba  again  sold  to  B|Ltisfy  km-  j 

d^t^vttfelt  jaiil^^  k^ua^^ 


V.  Indianapolie,  etc.,  R  Oo.,  o8-H77;  ^  t. 
SherUi,  84-57,  '70. 

20868.  The  purchaser  at  such  re-sale  is  en- 
titled to  receive,  and  having  obtained,  from  Bher- 
iff  a  deed,  has  a  valid  title.  Id. 

20854.  When  real  estate,  which  has  been  sold 
on  an  execution  issued  on  a  judgment  against  s 
firm,  is  conveyed  to  a  grantee,  who  redeems  the 
same  from  such  sale,  such  redemption  is  a  vol- 
untary payment  in  which  the  grantee  will  not 
be  protected,  and  such  real  estate  may  be  re-wld 
to  satisfy  the  residue  of  judgment.  Goddard  v. 
Jleaner,  67-532, '77. 

20865.  Also,  when  redeemed  by  a  co-plaintifT- 
judgment-creditor,  whose  debt  was  secured  b; 
same  mort^ige.    Davis  v.  Langmiale,  41-399,  li. 

22856.  P  ossession  of  execution-defendant  is 
not  adverse  to  purchaser  at  sheriff's  sale.  Webb 
V.  mnms<m,  28-428,  '64. 

20867.  Notice  ofirrenilarttles.  The  plain- 
tiff, in  an  execution,  purcnasiDg  the  proper^  it 
sheriff 's  sal^  is  chargeable  with  notice  of  sU  ir- 
regularities.  Mertem  v.  Chaneeu,  6»-466u'77; 
Ravb  V.  HeaA,  8  Bit  676,  '47 ;  Murimm  t.  IIm^  2 
Blf.  1.  '26. 

20868.  As  for  defect  in  time  of  notice  of  the 
sale.    Keen  v.  i^^sfon,  24-395,  '65. 

20859.  There  is  no  warranty  in  judicial  sales. 
Weaver  v.  Owyer,  60-195,  '77 ;  Brumttr  v.  Brm- 
nan,  49-98,  74;  2*.  IT. etc,  Okv. Mormon, 22-63) 

Morgan  T.  Feneker,  1  Blf.  10,  '18;AmIv. 
0(B(Mw,  66-451, '77;  Stale y.  Prime,  64-450,76. 

20860.  On  senior  and  Junior  Jnd|n*ntft. 
The  property  of  A  was  sold  to  satiBiy^tbe  junior 
of  two  judgments,  and  purchased  by  B,  who  sold 
and  conveyed  to  C,  the  senior  judgment-creditor. 
B  and  C  took  and  elected  to  hold  the  same,  sub- 
ject to  the  senior  judgment,  and  to  pay  off  and 
satisfy  the  same,  and  entered  into  and  took  pos- 
session of  the  same.  Twelve  years  laier,  execu- 
tion was  issued  on  the  jnd^ent  in  &vor  of  C, 
by  his  representatives,  against  the  property  of 
A.  A  tendered  to  representatives  of  C  and 
owner  of  the  property^  tiieamonnt  of  the  pnr> 
chase- jiioaey  nt  said  jndicisl  sjile,  with  inteiT-st 
HeM ;  nth  iiiergur,  fiiiil  pmimTiy  iif  A  cmild 
sold  on  m\d  writ,  ifr-u,  ci?w,*  A  could  not  n- 
deem.    QaUm^  v.  Dvjm,  it-41iS,  76. 

S0S61.  A  [turchaserof  real  estate  <4  «n«» 
ecQtor,  bdonrang  to  «  dweiilent,  (•!(«  oub^Hiu 
all  liens,  nmess  otherwise  oidend  by  ooorl 

/ffniJ-i^  iJ  V.  Wliifiny&r,  66-lSil,  "77;  J^ui  <■ 
J!--.!'  V,  1!»-l;HCi,  '74. 

'2l>N«i,  A  >;i|er,i  Imiil-i'ir-t'.fiKinL'-f" 'ifVi^l''": 
hv  an  r.Kn'lltiiT,  i'^   iiiiniL-  Milhji'i-|    Ur   :ri\    f u 

accruing  iifkT  de^jtli ;  tln.is-O'  Wliire  ii'houiti 
paid  out  of  peraoEud  aMte,    ffnuteana  v.  IFfett- 
WiTer,  68-131,  77, 

iOSttS.  If  executor  or  admiiuatrntcir  nhoulii 
sell  at  public  auction  pnw>ntl  prmerty  of  deo^ 
dent,  OS  pr'ivtdi.'d  by  (itnliitp  (2  K.  S-  "t^i  4!&I)i 
purehasor  wilL  aofiiiirt-  same  titli'  doi'cdctH  lis"!- 
Wryer  v.  Seconti  A"tf/i£>Bffl/  Bank,  Fniiikltn,  .'iT-l'''. 
'77.  I  I'.  K.  S.  'SI,  2275.) 

]2U8Ul:*  Fun;ha5i!T  at  real  eiflaie,  W'U'i-isni^ 
to  a  decede&t'ft  Estate  prior  lo  ltd  tinnl  a-tilt- 
ment,  takes  subject  to  right  of  adDuniutrator  t« 
wll  it  far  pa/meoitof  dBoid«rtV  debt*.  VfffHv 
v.  Cmradt,  66-480)  7f. 

30$e5.  1  r  <!itle  nf  chfttt^  b«  privote,  iHcbonl 
I  ixt]\  iiL'LY'fl^iiiy,  without  any  of  prowtuingn  f- 
j  Quired  by  said  act,  without  aaj  «atlu}iitjr  otbV 

I  than  fbM  giVQD  V  kiteoA  tManeniii^,  nd 
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Srom  which  legatees  or  heirs  have  derived  no 
benefit,  it  is  invalid,  and  no  title  passes  to  pui^ 
chaser.  Weyer  v.  Second  Naiioiud  Sank,  Frank- 
Jin,  supra;  Barney  v.  McCain,  51-496,  '76. 

20866.  Purchasers  at  sherifi''8  sales  are  bound 
to  know  that  those  facts  exist  which  give  the 
officer  power  to  seU.  Dot  v.  CoUtM,  1-24,  *48; 
aiau  Y.  iVjffl&  64-450,  76. 

20867.  Wh  ere  land  of  a  judgment-debtor  is 
•old  at  sheriff's  sale  to  satisfy  judgment,  record 
is  a  conatrttctire  notice  of  all  the  proceedings 
under  judgment.   Neal  v.  Prmell,  4-594,  '63. 

20S68.  Troof  of  titje.  In  an  action  bj  par- 
chaaer  at  judicial  sale,  who  was  not  a  party  to 
snit  in  which  the  sale  was  ordered,  to  recover 
possesBion  of  the  land,  the  following  instruction 
was  correct :  "If  jon  find  that  the  judgment  and 
execution  and  the  Bherifi''s  deed  are  valid,  and 


20869.  f  itie'of  purchaser  will  be  defeated  if 
it  is  shown  the  execution-defendant  had  no  inter- 
est subject  to  execution.  Lash  v.  Perry,  24-126, 
'65. 

S0870.  The  title  of  a  bona  purchaser  at 
sheriff's  sale  should  not  be  affected  on  account 
of  any  error  or  irregularity  in  the  judgment  or 
execution.  But  tne  purchaser  must  show  a 
judgment  and  a  valid  execution  apparently  au- 
thorizing the  sale.  Armgtrong  v.  Jaciaon,  1  Blf. 
210,  '22 ;  Manh  v.  Skervum,  12-358,  '59. 

20871.  He  then  has  a  right  to  presume  that 
all  the  intermediate  proceedings  are  correct. 
Frvikn  t.  Braan,  2  Blf.  295,  '30. 

80872.  If  the  pnrchaser  would  bring  an  ac- 
tion against  one,  other  than  the  judgment-debt- 
or, he  must  prove  the  title  of  the  debtor.  OaUa- 
vxm  T.  Doe,  1  Blf.  872,  '25. 

20878.  Satisfied  Judgment.  A  sale  on  exe- 
cution to  a  bona  Me  purchaser,  when  the  judg- 
ment had  been  luUy  satisfied  prior  to  the  issu- 
ing of  the  writ,  is  void,  and  though  such  pur- 
chaser was  ignorant  of  the  satisfaction,  and 
nothing  appeared  of  record  as  notice  of  it^^he 
acquired  no  title.  S^a^n^.  Ottfesine, 48^7,74; 
Laval  V.  Bowfey,  17-36,  '61. 

20874.  Also,  when  the  judgment  was  fully 
paid  6e/bre  sale  and  after  the  issuance  of  the 
writ,  and  the  purchaser  had  notice  before  pay- 
ment of  purchase-money.  Myert  v.  Codmin,  29- 
256, '68.  Cf.  lBlf.91. 

s087S*  This  doctrine  only  applies  where 
there  has  been  an  entire  pavment  and  satisfac- 
tion of  the  judgment,   ^okn  v.  GUletpie,  supra. 

20876.  Reversed  Jnd^ent.  Section  533, 
code,  provided  thot  a  rcversal  of  a  judgment 
shall  not  avoid  a  sale  under  it,  to  a  purchaser 
in  good  faith,  or  his  grantee  in  good  faith. 
Smiihv.  Anthony,  16-267,  '61.    (v.  R.S.  '81,  669.) 

20877.  A  purchaser  at  sherlfT's  sale,  who 
has  by  fraud  prevented  the  attendance  of  other 

fiurchasers,  will  not  be  allowed  to  hold  the 
and  80  purchased.    Arnold  v.  Cord,  16-177,  '61. 

20878.  If  one  purchase  property  at  a  sher. 
lfr*8  sale,  at  request  of  execution-debtor,  under 
agreement  to  restore  it  to  him,  whereby  the  lat- 
ter is  induced  to  relax  his  exertions  to  satisfy 
the  execution,  the  agreement  is  not  within  the 
statute  of  frauds,  and  may  be  enforced.  Arnold 
T.Cbni  16-177,  '61. 

20879.  A  bima  fide  pnrchaser  at  a  sheriff's 
sale  of  land  which  the  judgment-debtor  had  eon- 
v^ed  away  previously  to  tlie  jadgment,  but 


the  deed  to  which  had  not  been  put  of  record 
within  90  days,  nor  prior  to  the  record  <^  the 
sberifl  's  deed,  will  hold  the  land.   Doe  r.  Halt 

2-556,  '51. 

20880.  A  subsequent  conveyance  of  land 
may  defeat  a  prior  one,  when  the  first  was  not 
recorded  and  the  second  vendee  had  no  notice 
of  the  firat.    Orth  v.  Jennmgt,  8  Blf.  420,  '47. 

20881.  There  Is  no  warranlT  of  title  la 
Judicial  sales.  T.  A.  d  SL  L.  B.  Co.  r, 
Norman,  22-63,  '64. 

20882.  Title  relates  back  to  the  date  of 
judgment.  Doe  v.  Horn,  1~363,'49 ;  SmUh  v.  Al- 
Itn,  1  Blf.  22,  '18. 

20888.  Where  the  land  is  ordered  sold  hj 
the  court,  on  the  petition  of  an  admlnistn- 
tor,  under  sees.  245,  251,  B.  S.  '43,  pp.  531-2,  to 
discharge  the  liens  of  judgments  upon  iL  the 
title  of  vendee  relates  back  to  the  date  of  the 
oldest  judmient.  Wed  v.  Tovmamd,  12-434,  '59. 

20884.  When  sold  hj  executor,  confirmed  by 
the  court  and  deed  by  him  made,  the  title  related 
back  to  the  confirmation,  and  perhaps  to  the 
time  of  sale.  Vendee  could_  maintain  an  action 
for  a  trespass  committed  prior  to  the  deed,  and 
subsequent  to  the  confirmation.  BtUowt  v.  Me- 
Ginnw,  17-64, '61.   Cf.  86-55. 

20885.  By  administrator.  A  mortgageefiled 
his  claim  against  an  estate.  All  personalty  and 
land,  on  which  he  held  a  mortgage  to  secure  his 
claim,  were  sold^nd  proceeds  applied  to  pay* 
ment  of  debts.  He  had  notice  of  sale,  and  re- 
ceived hU  pro  rata.  Land  was  not  sold  as  free 
from  encumbrances,  by  administrator,  under  sec- 
tion 89, 2  O.  &  H.  612.  (B.  & '81,  2350.)  Held; 
mortgagee  could  proceed  against  land  for  bal- 
ance due,  against  the  purchaser  at  such  sale. 
Clark  V.  Henghaw,  80-144,  '68.  If  a  purchase  of 
land  of  a  decedent  be  made  under  an  order  of  sale 
under  the  first  clauses  of  section  89,  2  B.  S.  p. 
269,  evl^eel  to  the  lien,  the  property  would  be  liable 
to  the  lien,  in  addition  to  the  sum  the  vendee 
might  agree  to  pay ;  and  the  administrator  might 
also  require  a  bond  to  secure  the  payment  of  sneh 
lien.  If  a  sale  should  be  made  under  an  order 
based  on  the  latter  clause,  the  vendee  would  take 
free  from  the  lien,  although  it  might  not  be  fully 
paid,  the  balance  remaining  a  claim  against  the 
estate,  if  in  a  condition  to  be  present^  as  such. 
If  the  holder  of  the  lien  should  a^pree  to  pay  a 
sum  therefor,  in  addition  to  the  lien,  such  sale 
would  operate  as  an  extingaishment  of  the  lien, 
and  no  bond  from  him  to  hold  the  estate  harm- 
less, would  be  necessary.  Foltt  v.  POert,  16-24^ 
'61. 

20886.  A  purchaser  of  real  estate  at  sheriff's 
sale  obtains  all  interest  that  execution-debtor 
had.    Way  v.  Lyon,  3  Blf.  76,  '32. 

XIII.  ETldence  of  TfUe  by  Sale. 

20887.  Sale  of  lands  by  a  sheriff,  to  transfer 
the  title,  can  not  be  proven  by  the  aherifl's  deed. 
Such  deed  is  only  one  link  in  the  chain  of  title. 
Proof  of  title  by  such  sale  can  only  be  made  by 
evidence  of  the  judgment,  execution,  and  sher- 
iff's deed.  Mchol  v.  McOili»ler,  52-586,  '76; 
SplahnY.  GUleitpie,  48-397  '74. 

20888.  A  sheriff's  deed  can  not  be  reformed 
in  description  of  premises  conveyed,  nor  defects 
in  descnption  aided  bv  extrinsic  averments. 
Lewis  V.  Owen,  64-446,  '78. 

20889.  For  sheriff's  authority  to  sell  is  lim- 
ited to  property  described  in  decree  and  order  of 
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sale.  JftSer  Kaa,  47-220,  '74.  Cf.  66-488; 
67-164;  6(M86. 

20890.  Objection.  To  aathoriK  a  judicial 
sale,  a  judnnent,  without  the  residue  of  the  rec- 
ord, was  o&red  and  introduced  in  evidence  with- 
out objection.  Objection  can  not  first  be  made 
in  S.  C.    Vandeiw  v.  Hardy,  51-499,  '75. 

20891.  To  make  out  a  title  to  reai  estate  un- 
der a  ^eriff 's  sale,  the  jadgment,  execution,  re- 
turn and  sheriff's  deed  are  pertinent  and  com- 

Eetent  evidence,  when  otherwiae  unobjectiona- 
le.    mUe  V.  Riee.  48-225,  74. 

20892.  A  sheriff's  deed  of  itself  is  no  evi- 
dence of  the  authority  of  the  sheriff  to  seU,  nor 
of  a  judgment  or  execution.  HuddUxm  v.  IngeU, 
47-49R°74. 

20H93.  Ertdence  of  proceeding  Title.  In 
a  proceeding  wherein  it  is  neoemarT'  to  show  a 
legal  judicial  sale  and  proceeding,  it  is  not  error 
to  admit  a  transcript  of  the  record,  which  ac- 
cordiog  to  the  certificate  of  the  clerk,  did  "not 
purport  to  be  a  full  and  complete  transcript  of 
ail  ttie  proceedings  in  the  court  in  the  action  re- 
ferred to,"  if  it  contained  the  complaint  on  file, 
the  judgment  and  decree,  the  execution  and  re- 
turn thereon.  If  these  were  not  sufficient  facts 
to  show  a  valid  sale,  Xhey  were  at  least  a  neces- 
sary part.  The  other  facts  coald  be  shown  by 
other  proofs.  Oak  v.  Fixrkt,  58-117,  '77.  Cf. 
61-21S. 

20804.  Proof  of  title.  As  against  thejudg- 
mentHdebtor,  the  purchaser  may  prove  his  title 
by  evidence  of  the  judj^ment,  the  execution,  the 
sale  and  sheriff's  deed  ;  as  against  a  third  per- 
son, be  muHt  also  show  title  in  judgment-debtor. 
Skirifv  V.  Shook,  72-511,  '80. 

20895.  Not  sufficient  proof  of  latter  fact,  to 
show  a  conveyance  from  another  to  the  debtor, 
without  proof  of  title  in  such  person.  Id. 

2080o.  Itwillbeconclusively  presumed  that 
the  court,  which  has  approved  and  ordered  the 
sale  of  the  land  of  the  ward,  had  decided  that 
the  guardian  had  been  duly  appointed  and  quaU 
ified ;  otherwise  the  order  could  not  have  been 
made.    Worthiwjton  v.  Dankin,  41-515,  *73. 

20897.  J  advent  conclDslTO.  The  title  of 
«  purchaser  at  a  judicial  sale  can  not  be  im- 
peached by  evidence  that  the  judgment  was  not 
rendered  (or  correct  amount,  and  such  evidence 
is  inadmissible.  The  judgment  is  conclusive  as 
to  the  parties  and  all  claiming  under  them. 
&)lahn  V.  Gillespie,  48-397,  '74.  Cf.  Gsrpentcr  v. 
Doe,  2-165,  '51. 

20898.  Also,  when  the  judgment  was  ren- 
dered in  a  court  having  jurisdiction  of  the  sub- 
ject-matter and  of  the  parties,  though  the  com- 
plaint wan  insufficient   Abdil  v.  AbdU,  8S-460, 

7a 

20899*  The  jadgment  alone  is  not  sufficient 
evidence;  jurisdiction  must  be  shown.  Glidewell 
V.  Spaunh,  26-319,  '66.  Cf.  Doe  v.  SmUh,  4  Blf. 
228, '36;  17-423;  25-399  ;  28-11. 

20900-  Where  title  to  realty  is  claimed 
through  a  sheriff's  sale  under  a  decree  of  fore- 
closure, the  decree  of  foreclosure  and  order  of 
sale,  the  return  thereon,  and  the  deed  of  the 
sheriff  to  purchaser,  are  competent  evidence. 
aptahn  V.  GiUamie,  48-397,  '74. 

20901.  Such  purchaser  need  only  show  a 
judgment,  an  execution,  a  sale  thereon,  and  a 
sheriff's  deed.  Mereer  v.  Doe,  6-80,  '54.  Cf.  2- 
465. 

20902.  When  the  purchaser  was  not  the  ex- 
ecution-plaintiff, evidence  that  the  sheriff  neg- 
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lected  to  poet  the  1^1  notices  of  the  sale,  and 
that  it  sold  for  half  its  cash  value,  was  properly 
excluded.    WhiU  v.  CVonMite,  3&~483,  71. 

2090S.  Onng  probandi.  A  party,  who  asks 
the  interposition  of  the  court  to  avoid  a  sale  of 
lands,  except  perhaps  in  cases  of  tax  sales,  as- 
sumes the  ontu  that  he  is  entitled  to  such  relief- 
VaU  V.  MeKeman,  21-421, '63. 

20904.  A  sheriff's  deed  may  be  given  in  evi- 
dence before  the  judgment  and  execution,  if  tlie 
court  permits.  If  the  parties  waive  the  intro- 
duction of  the  latter,  the  court  may  refuse  to 
instruct  that  a  case  (a  legal  sale)  was  not  made 
out  for  the  failure  to  introduce  UW  BUne.  Cbt- 
terHn  V.  Douglaa,  17-213,  '61. 

XIT.  Pleading. 

20905.  A  sheriff  pleaded  that  he  liad  levied 

an  execution  in  his  hands  on  certain  pro^ 
erty  ;  that  the  property  was  openly  struck  <m 
and  declared  to  be  sold  to  A  and  B,  and  that 
they  failed  to  pay  the  purchase-money.  Hdd; 
the  pleading  was  clearly  defective  in  not  al- 
leging that  any  bid  was  made  on  the  pro{>ertv' 
by  A  and  B,  or  by  anv  one  by  them  authorizea. 
State  V.  Daugherty,  82-350,  '69. 

20906.  Admlnistrator'Bsale.  In  pleadings 
title  by  virtue  of  a  purchase  at  a  sale  of  teal 
estate  by  an  administrator,  an  exhibit  mnat  be 
made  of  copies  of  the  decree  and  deed.  No  ave^ 
ment  need  be  made  as  to  the  filing  of  a  real 
estate  bond.   <^ti^^  v  Baldwm,  81-676»  '69. 

XT.  Considenitiov. 

20907.  Inadequacy  of  price.  Motion  by  A 
to  set  aside  a  sheriff's  sale  of  a  lot  in  G,  sold  as 
property  of  one  F.  B  and  C,  on  Nov.  9,  *40,  re- 
covered a  judgment  in  the  C.  C.  against  D  and 
E,  and  on  Dec.  16,  '40,  F  became  replevin-baiL 
On  Nov.  20,  '43,  the  auditor  of  county  recovered 
a  judgment  against  F;  and  on  Nov.  16,  '43,0- 
and  H  recovered  a  judgment  against  F,  which, 
was  assigned  to  A,  and  on  23d  same  month,  a 
mortgage  on  said  lot,  ^ven  by  F  and  wife  to  Or 
and  H,  dated  June  22,  '42,  was  foreclosed.  Exe- 
cutions on  the  several  judgments  were  in  sherilTs 
hands  at  time  of  the  sale  sought  to  be  set  aside, 
and  the  sale  was  made  on  all  the  executions  at 
once,  though  the  sheriff's  deed  recited  only  the 
judgment,  execution,  etc.,  of  B  and  C.  The 
judgment  of  B  and  C  was  not  affected  by  any 
appraisement  law,  but  the  other  claims  were,  by 
those  in  '42-3.  Lot  was  worth  $800  or  $900,  bat 
was  struck  off  at  $80.  The  price  was  the  only 
fund  accessible  to  discharge  said  liensi  BdSf 
judgments  and  mortgage  were  liens  according  to 
their  respective  dales.  ITeM/ sale  was  void  for 
inadequacy  of  price.  Swope  v.  Ardery,  5-213,'54. 
Cf.  7(M14. 

20908.  Price  for  which  property  was  sold  at 
a  judicial  sale  is  not  conclusive  on  one  who  was 
a  stranger  to  the  writ  and  adversely  interested. 
Other  evMence  is  admissible  of  its  vatne.  <Sbtt 

V.  T/amsOTj.,  78-17,  '80. 

'  20909.  Setting  aside.  Mere  inadequacy  of 
price  is  not  sufficient  to  set  aside  a  sheriff's  sale 
of  land,  especially  after  a  long  lapse  of  timer 
and  after  descent  of  the  land  has  been  cast  upon 
his  heirs  by  the  grantee  of  the  purchaser  at  such 
sale,    tkamon  v.  Jadcaon,  62-171,  78. 

20910.  ludeqiia^.  Land  sold  by  sfaeriC 
was  proved  to  be  worth  $l,20a   Tlie  mm 
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and  paid  for  it  bv  defendant,  was  fill.  HeU,- 
not  in  itself  sufficient  to  avoid  sale.   Soe  t. 

Itoss.  2-99,  '50. 

20911.  Inadequacy.  A,  in  Feb.  '46,  recov- 
ered judgment  against  B  in  the  Franklin  C.  C. 
for  $61.  In  May,  '46,  B  being  the  owner  of  two 
lots  in  Brookville,  mortgag^  them  to  C  for 
$168.  Aug.,  '46,  D  recovered  a  jadgment  in 
said  court  against  B  and  others,  for  $146.  The 
lots,  which  were  worth  from  $350  to  $400,  were 
afterward  sold  at  shcrifT's  sale  for  $11,  to  D,  on 
bis  judgment.  Afterward,  D  purchased  A's 
judgment,  exposed  the  lots  to  sale  thereon,  and 
purchased  them  at  $20.  Held;  as  to  C,  neither 
sale  was  void  for  inadequacy  of  price.  Berten- 
sAow  T.  McffiU.  «-4&4,  *55. 

209}2.  Aaeqnacj  oreoasldentloii.  Where 
a  sheriff's  sale  of  a  tract  of  land  ia  fairly  made 
in  gross,  it  can  not  he  disturbed  by  a  judgment- 
crraitor  of  the  defendant,  because  the  tract  con- 
tained a  greater  number  of  acres  than  it  was 
supposed  to  contain  when  it  was  levied  upon, 
^praised,  and  sold.   SmteU  v.  Jloiaton,  d-180, 

20918.  Great  Inadeqnacy  of  price  will  not 
Ttttate  a  sale  n^n  execution,  when  inadequacy 
has  been  occasioned  by  improper  conduct  of 
execution-defendant   Law  v.  Smiiht  4-56,  '53. 

20914.  Ip  jnry  to  execntton  debtor.  It  is 
a  departure  from  his  official  duty  for  a  sheriff, 
knowingly,  from  an  entire  body  of  240  acres, 
suitable  for  one  farm,  to  select  80  acres  out  of 
the  center,  and  thus  separate  the  other  two  80 
acres,  and  destroy  all  communications  between 
them  for  the  purposes  of  s  farm.  If  the  property 
sold  was  worth  $2,500,  and  was  sold  for  $213  to 
the  execution-plaintiff,  and  such  separation  had 
greatly  injured  the  residue,  the  sale  will  be  set 
aside.    HamUUm  v.  Bureh,  28-233,  '67. 

20916.  Evidence  of  no  lojnry.  An  offer  to 
prove  that  at  the  sale  there  were  ten  or  more 
persons  present  competent  to  bid,  and  that  three 
or  more  did  bid,  ana  that  defendants  had  offered 
the  land  soon  after  the  sale  to  an  agent  of  plain- 
tiff's for  the  amoant  of  the  judgment,  interest, 
and  costs,  is  immaterial,  ana  properly  rejected. 
Id. 

2001ft.  Right  to  le^al  sale.  It  is  no  bar  to 

his  action  to  set  aside  tlie  sale,  that  the  pur- 
chaser, being  the  execution-plaintiff,  and  hence 
chsi^able  with  notice  of  irregularities,  offered 
to  reconvey  to  him  on  payment  of  the  debt.  He 
can  insist  that  the  execution  shall  be  Iraally 
levied  upon  his  property,  and  the  sale  ^irly 
conducted,  and  the  money  collected  in  the  man- 
ner provided  by  law.  Id. 

20917.  Gross  inadequacy  of  consideration, 
with  any  departure  from  duty  on  the  part  of 
the  sheriff,  wnich  may  have  proved  injurious  to 
the  rights  of  the  execution-defendant,  wilt  au- 
thorize the  court  to  set  aside  the  sale.  LathUy 
V.  OaudL  88-600,  '64.  Cf .  Senloa  v.  Shneee,  4- 
66,'5ir^ 

20918.  Where  such  a  sale  is  made  for  costs 
simply,  and  the  ofRcer  acts  for  his  own  benefit, 
the  courtwill  scan  his  conduct  with  severe  scru- 
tiny and  afford  prompt  relief  from  official  in- 
justice or  oppression.  Id. 

20919.  Where  the  execution-defendant  paid 
tlie  principal  and  interest  of  the  decree,  and  re- 

aueated  the  plaintiff  to  notify  the  sheriff  that 
le  costs  would  be  paid  when  called  for,  and  the 
aheriff  was  so  notified,  and  ordered  by  the  exe- 
cation'plaintiff  to  proceed  oo  further  with  the 


sale,  and  the  sheriff  sold  the  mor^aged  prem- 
ises, worth  $7,000,  to  the  attorney  of  the  execU" 
tion-plaintiff  for  the  costs  ($16),  and  no  person 
was  present  on  the  part  of  the  execution-defend- 
ant at  the  sale ;  and  where  the  32  feet  of  ground 
sold  was  part  of  the  ground  on  which  was  stand- 
ing a  three-story  brick  hotel,  62  feet  front,  and 
and  the  ground  sold  terminated  in  the  midst  of 
the  rooms  in  each  story,  and  the  property  could 
have  been  divided  in  other  ways  without  such 
injury.  Held;  it  was  the  duty  of  the  sheriff  to- 
have  informed  himself  of  the  condition  of  the 
property  he  was  about  to  sell  to  realize  his  costs ; 
ana  it  was  an  abuse  of  official  discretion  to  sell 
the  property  so  as  to  divide  the  rooms  through 
eveij  story  in  the  building,  when  the  debt  could 
have  been  made  without  such  injury.  LaMeu 
T.  CaueU,  28-600,  '64.   Cf.  28-39. 

20920.  An  execution-debtor  paid  to  the  sher- 
iff the  amount  due,  except  a  small  balance^ 
which  could  not  then  be  ascertained,  and  prom- 
ised to  pay  that  when  called  on.  The  sheriff 
afterwara,  by  virtue  of  the  execution  on  which. 
$15.25  were  due,  without  calling  on  the  debtor^ 
sold  100  acres  of  land,  worth  $15  or  $20  an 
acre,  for  $361.25.  Held;  the  sate  was  an  abase 
of  the  slwriff's  powers,  and  would  be  set  asid* 
by  a  court  of  chancery,  though  a  court  of  law 
could  not  interfere.  Meed  v.  Oarier,  I  Bll  410» 
'26.   Cf.  Reed  v.  Carter,  3  Blf.  376,  '34. 

XTI.  ToidandToidable. 

20921.  Toldable.  Title  of  exeentlon-defend* 
ant.  If  land  be  struck  off  at  a  sheriff's  sale  to  a 
bidder,  but  the  land  be  not  conveyed  by  the 
sheriff,  nor  the  purchase-money  paid,  the  execu- 
tion-debtor's title  to  the  property  is  not  divested^ 
nor  is  the  judgment  or  decree  satisfied  by  the 
sale.    RwUe  v.  Barbour,  48-274,  74. 

20922.  If  the  vendee  pays  the  purchase- 
money,  and  receives  a  deed  during  lifetime  of 
the  execution,  the  fact  that  no  memorandum 
was  made  of  the  sale  will  not  effect  the  validitj' 
of  the  sale.   Haddm  t.  Johnaon,  7-394,  '66. 

20928.  Irr^larlty.  In  an  action  by  Oie 
owner,  In  possession  as  purchaser,  at  judicial 
sales  of  certain  senior  liens,  against  a  junior 
mortgagee  to  quiet  title  against  him,  irr^utar- 
ity  of  judicial  proceedings  will  not  make  such 
proceedings  incompetent  evidence  to  prove  an 
equitable  title  in  plaintiff.  Holien  v.  Bd.  Gm't 
Lake  Cb.,  56-194,  ^6. 

20924.  Sale  upon  foreclosure  of  mortgage, 
by  commissioner  appointed  for  the  pupose,  can 
not  be  held  void  collaterally,  even  by  consent  of 
parties.  WUkina  v.  DePduw,  10-159,  '58.  Cf. 
65-146. 

20926.  -Sale  upon  a  judgment  of  C  P.  C, 
which  is  not  signed  by  judge,  is  void.  OaBnvith- 
V.  Sidener,  28-142,  '67. 

20920.  Sale  of  land  ander  decree  to  enforce 
mechanic's  lien  is  a  nullity  as  to  one  who  pur- 
chased after  filing,  but  before  suit  to  enforce  such 
lien,  he  not  having  been  madea  party.  Jlfarrtn 
V.  rawfor,  27-73,  '66. 

20927.  Waiver  of  Irre^rnlaritles.  Execu- 
tion having  issued  on  a  jud^eot  by  A  against 
B,  the  former  extended  the  time  thereon,  in  con- 
sideration that  execution  was  to  be  kept  contin- 
uously in  hands  of  sheriff,  so  that  the  lien  of  the 
first  should  not  be  lost  A  died  intestate,  ow- 
ing nothing,  leaving  widow  sole  heir.  B  con- 
tinaed  the  (same  arrangement  with  A's  widow^ 
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aad  regularly  executed  delivery  bonds  for  per- 
Mnal  property  levied  upon,  malcing  partial  pay- 
ments to  the  vidow.  Latter  finally  caused  a 
itentft  to  issue  for  sale  of  eaid  property.  Held; 
in  action  a^ruinst  sheriff  to  injoin  such  sale,  the 
irregularities  having  been  by  agreement  with  B 
and  for  his  benefit,  were  waived  by  him,  and  such 
sale  would  be  valid.  E^>tri  v.  Menxr,  06-305, 
'79. 

20928.  FresBiiiiUoii  u  to  renUrlt;^.  A 

purchaser  of  land,  not  being  the  plaintiff  tn  the 
«xecution  on  which  it  was  sold,  has  a  right  to 
presume  that  the  levy  and  sale  were  regular,  and 
that  the  sheriff  had  taken  all  necessary  steps, 
such  as  demand  of  personal  property  to  justify 
the  levy.  Joyce  t.  tlni  NaL  Monk  Jttadkm,  62- 
188,  78. 

20920.  Imnilarltj.  The  plaintiff,  who  has 
become  a  purcnaser  at  a  jumcial  sale,  is  not 
«ntitled  to  take  advantage  of  any  irregularity. 
If  the  sheriff  sold  more  than  was  necessary,  it  is 
«uch  irr^larity.   Weaver  v.  Gm/er,  59-195,  '77. 

20930.  When  sheriff  has  sold  more  land 
than  was  necessary  to  satisfy  an  execution,  and 
such  land  was  susceptible  of  division,  deed  ex- 
ecuted by  him  is  not  a  "  nullity,"  but  voidable, 
unleM  avoided  by  a  party  entitled  to  avoid  it, 
is  valid.  Weaver  v.  Gayer,  69-195,  '77.  (Par- 
tiallv  overruling  Baiubv.  BtUen,  16-423,  '61.) 

30981.  Lanm  frftadalently  eoHveyCHi.  A 
obtained  a  judgment  against  B  in  court  of  com- 
mon pleas.  Subsequently,  in  the  circuit  court, 
judgment  was  rendered  against  6  and  others, 
setting  aside  several  deeds  as  frandulent  and 
Toid,  and  that  certain  land  was  subject  to  the 
payment  of  said  jack[ment  in  C.  P.  court,  and 
ordered  that  the  land  be  sold  to  pay  said  judg- 
ment, etc.  Hdd;  the  land  properly  sold  on  the 
order  of  sale  upon  the  judgment  in  C  C  court 
Vandever  v.  Hardy,  51-499,  '75. 

20982.  Married  women.  Though  the  note 
of  a  married  woman  is  void,  a  judgment  by  de- 
fault thereon  is,  in  certain  circumstances,  valid. 
Therefore  a  judicial  sale,  based  on  such  a  judg- 
ment, is  not  invalid.   Burk  v.  HSl,  55-419,  '76. 

20988.  DescriptloH.  Assessment  made  upon, 
and  sale  made  of,  following  described  real  estate, 
for  public  improvements,  to-wit :  "fifty  feet,  mid- 
dle south  half  of  square  ninety-six,  Blake's  sub- 
division of  Indianapolis."  HM;  void  for  un- 
certain^.  NaUner  v.  Blake,  56-127,  '77. 

20984.  Writ  without  seal.  A  decree  ordei^ 
ing  a  sale  of  property,  coming  to  hands  of  sheriff 
without  seal  of  court,  is  voioable ;  but  if  court 
order  clerk  toaffixseal  to  writ,  nunc  pro  tune,  writ 
and  sale  will  be  legal.  Hunter  v.  Bumeiilie  T. 
Co.,  56-213,  '77. 

20036.  To  satisfy  illegal  assessment.  When 
a  certain  amount  is  assessed  for  public  improve- 
ments upon  real  estate,  a  portion  of  which  is 
illegal,  and  there  are  no  data  for  separating 
legal  from  illegal,  and  a  sale  Is  made  to  satisfy 
amount  assessed,  sale  is  void.  Sejfyter  v.  BtaJce, 
56-127,  '77. 

20936.  Irregular  writ.  The  term  "  irregu- 
lar process"  U  usually  applied  to  all  processes  not 
issued  in  strict  conformity  with  law,  whether  the 
defects  appear  upon  the  face  of  the  process,  or  bv 
reference  to  extrinsic  facts,  and  whether  such 
defects  render  the  process  absolutely  void,  or 
only  voidable.    Doe  v.  Harler,  2-252,  '50. 

20987*  A  sale  under  process,  absolutely  void 
from  defects  apparent  upon  face  of  writ,  can 
convey  no  title  to  any  purchaser;  where  it  is . 


merely  erroneous  and  voidable,  defects  which 
render  it  so,  can  only  be  taken  advantage  of 
in  direct  proceedings  for  the  purpose  of  having 
the  errors  corrected;  and  unless  reversed  or 
set*  aside  by  the  court  from  which  it  issued,  such 
process  will  be  deemed  valid  for  all  purposes  as 
regards  strangers,  and  in  collateral  actions.  Id. 

20988.  IslUe^lfifitisnotshownthatUiere 
was  a  levy  upon,  or  sale  of,  the  piopertjr,  bv  the 
sheriff,  or  a  deed  executed  by  the  sherin.  Hawt- 
ilton  V.  Bitreh,  2S-233,  '67. 

20989.  An  execution-defendant,  dniing  the 
pendency  of  a  levy  upon  his  real  estate,  and  be- 
fore the  sale,  offered  personal  properij  to  the 
sheriff,  which  offer  the  sheriff  disregarded.  Hdd; 
sale  of  the  real  estate  was  erroneous.  Datit  T. 
CbnrnteC.  12-192,  '59. 

20940.  Transcripts  of  three  judgments  ren- 
dered b^ore  justices  of  the  peace,  were  filed  in 
the  office  of  tne  clerk  of  the  C.  P.  C.  of  the  proper 
county.  The  one  first  filed,  was  certified  in  the 
following  form :  "  I,  etc.,  do  certify  that  the 
foregoing  is  a  true  and  complete  transcript  of 
the  judgment  from  my  docket."  This  transcript 
professed  to  contain  a  statement  of  the  issuing 
and  return  of  an  execution,  before  the  justice. 
Executions  were  issued  upon  the  transcri^rts,  and 
levied  by  the  sheriff  upim  real  estate,  whiidi  was 
bought  in  by  the  plaintiff  filing  the  first  trans- 
cript. Suit  to  recover  theland.  ffdcf,- the  land 
having  been  sold  upon  all  three  of  the  execu- 
tions, and  one  of  them,  being  the  one  first  to  be 
satisned,  having  imj)rovidently  issued,  being 
thus  ba«ed  upon  an  imperfect  record,  the  sale 
was  thereby  rendered  invalid.  Bromy.  Me&a/. 
16-484.  *61.   Cf.  19-432. 

20941.  Jndtdal  sale.  ToM.  The  sale  of 
real  estate  on  a  void  execution  is  a  nnlli^,  and 
vests  no  title  in  purchaser.  £UuiM  Y.Araulmigt 
2  Blf.  198,  '29. 

XTD.  Berenal  of  Jnteseat. 

See  Judgment  XXIII. 

20942.  A  judicial  sale  to  an  execution- 
plaintiff  will  be  avoided  bjr  reversal  of  judg- 
ment as  respects  costs  of  suit.  Hutehau  v.  i>oe, 
8-528,  '52. 

20948.  Under  chap.  29,  R.  a  '43,  where 
realty  has  been  sold  under  a  judgment  after- 
ward reversed,  the  judgment-defendant  shall 
have  restitution ;  or,  in  other  words,  the  sale 
shall  be  inoperative  unless  the  vendee  shall 
have  no  notice  of  the  errors,  or  of  the  pending 
appeal,  as  the  parties  or  their  attorneys  have. 
Ttits  notice  does  not  mean  that  of  Uie  rewnaly 
which  would  be  notice  to  every  body.  Doer. 
Crocker.  2-575,  '51. 

20944.  A  bill  in  chancery  was  filed  in  C  C, 
to  enforce  an  equitable  lien  on  real  estate  for  a 
part  of  the  purchase-money  ;  and  the  complain- 
ant obtainra  a  decree,  under  which  the  estate 
was  sold.  The  decree  was  afterward  reversed 
by  S.  C.  as  erroneous,  but  not  void.  Held; 
sale,  being  made  before  the  reversal,  was  valid. 
Doe  V.  Sufgoeii,  5  Blf.  328,  '40. 

20945.  Sales  made  by  order  of  courts  having 
competent  power  will  not  be  affected  by  the  re- 
versal, for  error,  of  decrees  ordering  the  sales. 
CSttuiv.i^p*cr,  1-374, '49. 

XTin.  SetUuff  Aside. 

20946.  Lapse  of  tlHe.  Upon  an  eMcotion 
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lor  $80,  the  sheriff  sold  a  quarter  section  of  land 
lor  $567,  and  conveyed  same  to  purchaser.  Ten 
years  Mtenrard,  execution-defendant,  without 
showins  any  cause  for  his  delay,  objected  to  sale. 
Held  ;  the  sale  might  be  considered  on  a  demur- 
rer to  evidence  to  have  been  made  in  good  faith. 
Doe  V.  Rue,  4  Blf.  263,  '36. 

20947.  Uncertainty  In  description.  Judg- 
ment-plaintiff bought  in  certain  laud  sold  by 
virtue  of  an  execution  against  the  defendant. 
The  judgment  and  execution  were  satisfied.  The 
description  in  the  levy,  advertisement  and  deed 
were  so  uncertain  that  plaintiff  took  nothing. 
HWd;  plaintiff  was  entitled  to  have  the  levy, 
sale  and  deed,  and  entry  of  satisfaction  set 
aside,  and  judgment  declared  in  full  force  from 
the  rendition  thereof.  KerehevcU  v.  Lamar,  6S- 
442,  '79. 

2iEW48.  Fraud.  Complaint  against  sheriff 
-and  Judgment-creditor,  to  vacate  sheriff's  sale 
of  land  Did  off  by  plaintiff's  husband  as  her 
agent,  and  to  recover  money  paid  thereon,  al- 
leged that  aneh  sale  had  taken  olace  without 
plaintiff's  knowledge;  that  her  nusband  had 
acted  without  any  authority  from  her;  and  that 
afterward  the  sheriff,'  by  false  representations 
-as  to  the  boundaries  of  the  land  sold,  had  in- 
duced her  to  accept  the  sale  and  pay  a  part  of 
the  pnrchase-money.  complaint  anfficient 
<:hae  V.  CoUer,  6S-336,  79. 

20949.  Under  the  cod&  a  sheriff's  sale  will 
lie  set  aside  where  it  would  have  been,  at  law  or 
in  egaity,  prior  to  the  code.  Id. 

20960.  Collaterally  attaelied.  Suit  to  quiet 
title,  praying  an  injunction.  Complaint  alleged 
judgment  for  defendant  for  a  certain  sum,  costs, 
and  for  the  foreclosure  of  a  mortgage ;  that  de- 
iendant  caused  a  pretended  copy  of  judgment 
and  order  of  sale,  to  be  issued  to  sheriff,  who 
pretended  to  advertise  the  property  for  sale,  and 
sold  it  to  defendants ;  more  than  a  year  later, 
sheriff  filed  in  clerk's  office  a  purported  return 
to  such  order  of  sale,  and  purported  receipts  of 

fiayment  to  the  judgment-creaitor ;  sheriff  de- 
ivered  an  allegra  sheriff's  deed  to  defendant ; 
defendant  commenced  suit  against  plaintiff  for 
snch  property,  which  suit  was  pending,  etc. ; 
that  pretended  sale,  and  return  of  sheriff  were 
illegal  and  void ;  that  defendant  had  no  notice 
of  aidvertisement  or  sale ;  no  return  was  filed ; 
that  sheriff  and  clerk  were  made  parties-defend- 
ants;  i>rayer.  Held;  on  demurrer,  complaint 
insufficient,  as  it  averred  the  falsity  of  a  return, 
without  the  direct  proceeding  against  the  sher- 
iff.   Fry  V.  OaUaspie,  61-478,  '78. 

20951 .  Defective  title  in  execatlon-defend- 
ant.  When,  at  a  judicial  sale,  there  has  been 
an  entire  bid  upon  and  purchase  of  several  par^ 
eels  of  real  estate,  by  the  plaintiff  in  an  execu- 
tion, the  title  to  some  of  which  fails,  and  the 
residue  is  mortgaged  for  its  full  value,  the 
mortgage  being  duly  recorded,  and  the  pur- 
chaser acquires  a  right  to  the  mortgaged  prop- 
erty, subject  to  the  mortgage,  and  no  fraud  has 
been  practiced,  the  purchaser  is  not  entitled  to 
have  the  sale  aud  entry  of  satisfaction  set  aside. 
Weaver  v.  Quyer,  69-195,  '77. 

20962.  A  sneriff 's  sale  will  be  set  aside  as  erro- 
neous in  a  direct  proceeding,  when  it  would  not 
be  held  void  in  a  collateral  suit  Dtms  v.  Oamp- 
hdl  12-192,  '59. 

20958.  Where  land  was  sold  at  sheriff's  sale 
in  '44,  though  irregularly,  it  was  Add  that  an 
action  to  recover  it  from  the  purchaser,  by  Uie 


execution-defendant,  or  any  one  fdaiming  under 
him,  was  barred  In  ten  years.  JVnnts  v.  Haer' 
row,  18-507.  '69. 

20954.  Action  to  vacate  a  sheriff's  sale  and 
deed  and  recover  back  possession  of  the  land 
sold.  Hddj  sheriff  noC  a  necMgary  partf. 
Drnper  v.  VanhoHi,  16-155,  '60. 

20955.  When  a  deputy  clerk  without  any 
authority  from  plaintiff  or  his  principal,  issued 
an  execution  for  the  sale  of  realty,  and  became 
a  purchaser  at  the  sale,  he  can  not  take  any 
benefit  from  the  sale,  which  may  be  set  aside, 
although  no  actual  fraud  entered  into  the  trans- 
action.  Lewis  V.  FkHlipt,  17-108,  '61. 

20956.  Necessary  parties  to  a  motion  to  set 
aside  a  judicial  sate  are  purchasers  at  the  sale. 
A'e&OTi  V.  Browa,  20-74,  '63. 

20957.  And  to  a  motion  to  have  satisfaction 
entered  on  a  Jndf  mentf  the  parties  owning  the 
judgment  are  neoessaiy  parties.  Id. 

XIX.  Representations  ef  OlDeer. 

20968.  Maximeaoeaf  emptor  is  usually  applied 
with  strictness  to  purchase  of  goods  at  execution 
sales.  Rodgert  v.  SmUk,  2-526,  '51 ;  Wtaoer  v. 
Guyer,  59-195,  '77. 

20959.  A  sheriff,  at  the  time  of  selling  cer* 
tain  real  estate  upon  execution,  represented  that  a 
mortgage,  which  was  a  lien  apon  part  of  die  lands 
levied  upon,  covered  the  wholes  and  an  execn- 
tion  which  was  a  snbseqnent  incumbrance  to 
that  npon  which  the  land  was  sold,  was  a  prior 
one.  Ttie  land  was  purchased  by  the  execution* 
plaintiff.  Held;  sufficient  ground  for  setting 
aside  the  sale.   Seed  v.  iKwn,  7-189,  '55. 

20960.  Sheriff  should  not  announce  that  he 
will  only  sell  a  conditional  estate,  that  might  be 
redeemed  in  a  ^ear,  and  make  such  sale  and 
then  give  a  certificate  for  the  fee  simple;  snch 
actions  will  avoid  the  sale.  Ewald  v.  Cbfemoa, 
19-66,  '62. 

20961.  Statements  made  by  the  Bheriff,whidi 
prevented  several  from  bidding,  may  he  shown 
to  avoid  the  sale,  taken  in  connection  with  the 
inadequacy  of  the  price.  Sdiery.IAagermaa,  24- 
264  '66. 

20962.  Also,  of  any  other  bidders  as  to  the 
object  of  their  bid  being  for  the  ben^tof  tlie  ex- 
ecution-defendant Such  sale  is  void  as  against 

public  policy.  Bunbt  v.  Cfeie,  7  Blf.  265,  '44;  QU- 
bert  V.  OarUr,  10-16,  '57. 

20968.  Also,  when  the  bidder  promised  that 
the  execution-defendant  could  redeem,  and  that 
other  creditors  would  be  paid.  Ptaater  v.  Bvrg' 
er,  6-232,  '54. 

20964.  Also,  when  it  was  represented  that 
there  were  other  liens,  and  that  a  judgment- 
creditor  about  to  bid  should  he  paid.  VaOreetv. 
Hyatt,  .S-487,  '54. 

20965.  When  bidding  is  prevented  by  false 
representations  that  he  is  buying  to  allow  the 
defendant  to  redeem,  fbreftmaer  v.  Jltcfa,  6- 
448,  '55. 

20966.  Bat  not  irhen  no  one  iras  tnfln- 
eneed  not  to  bid,  except  the  attorney  for  the 
execution-plaintiflr,  and  it  did  not  appear  that 
he  would  not  have  bid  more.  QiUiertv.  Ghrier, 
«upra. 

XX.  What  Constltntes }  Partition  by  Wife. 

20967.  Bankmptcy.  The  adjudication  of  a 
debtor's  banlomptoy  is  the  fonndaUon  of  all  sub- 
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voiuntaiy  or  not.  it  gives  cnaracter  to  tne  con- 
veyance made  hj  the  jud^  or  renster  to  aa- 
eignee,  and  makes  it  a  judicial  act.  It  is  judicial 
because  founded  on  the  judgment  of  the  courL 
Boberta  v.  S^oyer,  68-64/79. 

20968*  The  conveyance  to  the  assignee  is  a 
judicial  sale  within  sec.  1,  act  March  11,  '75, 
giving  a  married  woman  the  right  of  a  partition 
of  her  inchoate  right  in  her  husband's  land.  Id. 

20969.  A  conveyance  by  the  registw  to  the 
assignee  in  bankruptcy,  is  a  "judicial  sale," 
within  act  of  March  11,  '75,  and  the  wife  is  en- 
titled, without  a  demand,  to  an  immediate  pai^ 
tition  of  her  inchoate  interest,  then  vested.  JIfc* 
Oraeken  v.  JTuAn,  78-149,  '80.  (t>.  R.  S.  '81, 2508.) 

80970.  Incboate  Interest.  The  purchaser  of 
land  sold  on  execution  on  a  simple  personal 
judgment  against  the  husband,  rendered  prior  to 
taking  efTect  of  act  of  Mar.  11,  '75,  1  R.  S.  '76, 
S54,  took  a  fee  simple  in  the  whole,  subject  to 
the  inchoate  interest  of  the  wife,  in  one-third, 
to  become  consummate  only  upon  contingency 
of  her  surviving  her  husband.  Tayior  v.  Stock- 
wi^  66-605, '79.  (v.  B.  8. '81,  2508.) 

20971.  By  said  act  of  *75,  the  third  in  which 
the  wife  has  such  interest  can  not  be  sold  in 
such  manner ;  and  when  the  other  two-thirds 
are  thus  sold,  her  hitherto  inchoate  interest  at 
once  becomes  consummate,  and  she  is  entitled 
to  partition.  Id. 

20072*  Said  act  applies  to  all  judgments  ren- 
dered subsequently  to  its  taking  effect,  even 
though  rendered  upon  contracts  made  previous- 
ly. It  affects  only  the  remedy  of  the  creditor, 
and  that  not  materially ;  and  is  not  in  conflict 
with  the  state  or  federal  constitution,  as  impair- 
ing obligations  of  contracts.  Id. 

20973.  Judicial  sale.  Rights  of  wife. 
Widow  is  entitled,  by  descent,  under  sec.  27, 
descents,  to  one-third  of  all  lands  in  which  her 
husband  had  an  equitable  interest,  at  time  of 
his  death.  Ketehmy.  SdutAetaasL  78-137, '80.  (v. 
R.  S.  '81  2491.) 

80974.  By  the  act  of  Maroh  11, 75, 1  R  a 
'76,  p.  554,  a  wife  has  the  same  right,  and  to 
same  extent,  when  sach  lands  have  been  sold 
and  conveyed  by  judicial  proceedings,  and  she 
is  entitled  to  immediate  possession.  Id. 

20975.  Where  a  bankrupt,  prior  to  adjudi- 
cation, had  transferred  a  certificate  of  purchase 
to  his  son  to  defraud  creditors,  and  such  son 
had  obtained  a  deed  therefor  from  the  sheriff, 
and  where  proceedings  were  had  in  a  bankrupt 
conrt  setting  aside  such  conveyance,  and  where 
a  commissioner  was  appointed  to  convey  such 
land  to  the  assignee  of  said  bankrupt,  and  where 
such  assignee  had  sold  and  conveyed  the  land 
as  a  part  of  the  bankrupt's  estate,  it  was  held; 
that  the  land  at  the  time  of  adjudication  was, 
in  le^^l  contemplation,  a  part  of  the  bankrupt's 
estate.  Also,  Ae/d;  that  the  conveyance  by  the 
commissioner  to  the  assignee  was  a  judicial  sale 
within  said  act  of  March  11,  '76.  Also,  held; 
that  the  wife  of  the  bankrupt  was  entitled  to 
one-third  of  said  land  and  to  immediate  right 
to  partition.    Id.    Cf.  69-188;  68-64. 

20976.  The  wife  of  the  grantee  of  land  sub- 
ject to  a  prior  mortgage  is  not  entitled  to  a  par- 
tition of  the  same  alter  the  sale  of  the  same  on 
a  foreclosure  of  said  mortgage,  and  to  satisfy 
the  decree  therein.   Kmel  v.  Eaion,  64-248,  '78. 

80977*  Shehasnoinchoate interest asagainst 
tbe  mortgage.  She  can  redeem.  Id. 


to  sjcn  a  juaiciai  sale.  la. 

XXI.  Statute  of  LlmitAtioiu. 

20979.  The  statute  of  limitations  for  the  re- 
covery of  lands  sold  at  a  j'ndicial  sale  ap^ies  to 
8tate,andnottolT.S.  judicialauthorily.  2%a(ibs- 
V.  IW,  50-30,  '75. 

20980.  Though  a  judicial  sale  may  be  void 
on  account  of  an  irregularity,  such  as  a  failure 
to  have  property  appraised,  after  the  ezpiration 
of  ten  years  from  such  sale,  an  action  can  not  be 
maintained  by  the  judgment-debtor,  against  one 
holding  possession  of  the  property  through  the 
purchaser  at  such  sale,  to  set  aside  such  sale  and 
recover  possession  of  the  property.  Haiidd  v. 
Jodbon,  50-507,  76.  Cf.  iTiiteAcns  t.  Wy,  11- 
456,  '58;  13-105-&07;  14-344;  Qrasf.  Slmr, 
24-174;  28-96. 

XXII.  Statute  of  Frands. 

20981.  Sheriff's  sales  of  land  are  witbu 
statute  of  frauds.  Ermia  v.  Waller,  3  B11472,'3i 

80982.  Judicial  sales  by  sheri^  are  govoned 
by  the  statute  of  frauds.  Gosaard  r.  Fergnaitf 
54-519,  '76;  Ruckle  v.  Barbour,  48-274,  74; 
Hunt  V.  Oregg,  8  Blf.  105,  '46. 

20988.  A  memorandum  of  such  sale  if  not 
made  and  signed  immediately  on  striking  off 
the  land  to  the  bidder,  does  not  take  the  ssle 
out  of  the  statute ;  and  the  contract  can  not  be 
enforced.   QomraY,  Fergtuon,  tsjmi. 

80984.  Evidence  that  it  was  made  "imme- 
diately after  the  sale,"  is  a  conclusion,  and  is 
not  sufBcient  to  take  it  out  of  the  statute.  Id. 

20985.  On  the  order  of  sale  issued  by  a  court 
on  a  judgment,  the  sheriff  indorsed  the  follow- 
ing :  "  Sold  to  Asa  J.  Ridgway  for  twenty-four 
hundred  dollars.  J.  D.  Phelps,  sheriff  L  G" 
Action  was  brought  against  Ridgway  for  amooi^ 
of  his  bid.  Oral  evidence  was  oflered  that  he 
was  a  purchaser  at  the  sheriff's  sale.  Bekt;  tko 
memorandum  made  Is  not  a  sufficient  contract 
within  the  statute  of  frauds,  fitdanrw  v.  Ingram, 
60-145, '75. 

20986.  It  would  have  been  sufficient  if  such 
memorandum  bad  so  referred  to  the  order  of 
sale  as  to  make  it  a  part  of  the  contract.  I<i. 

80987.  The  return  of  a  sheriff  upon  an  exe- 
cution or  order  of  sale,  if  made  and  signed  at 
the  time  of  the  sale  and  filed  in  the  office  froB 
which  it  was  issued  within  the  life  time  of  the 
writ,  will  be  sufficient  to  take  the  sale  out  of  tbe 
statute  of  frands.  iiitfiifc  v.  Barbour,  48-274, 
74.  Cf.  7-394. 
^  20988.  If  when  land  is  struck  off  at  a  judi- 
cial sale,  the  vendee  pays  the  purchase-money, 
and  receives  a  deed  during  lifetime  of  execution, 
the  circumstance  that  no  memorandum  <ii  pur- 
chase was  made  by  the  sheriff  at  time  of  sale, 
will  not  affect  the  validity  of  his  title.  Boddoi 
V.  Johniwn,  7-394,  '56. 

20980.  If,  in  case  of  such  sale,  sheriff  should 
convey  land  without  receiving  purehase-money, 
conveyance  would  be  void.  CSuwmanY.  ^rmod, 
8  Blf.  82,  '46. 

XXm.  School  Fud. 

20990.  Sehoolftind  mortgage.  The  remedy 
of  the  state  in  advertising  and  selling  real  es- 
tate to  satisfy  a  owrtgage  to  the  Bchou-fand  is 
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a  snmroary  and  a  Btatiitory  proceeding,  and  all 
the  sulMtantial  provisions  of  the  law  must  be 
atrictlr  complied  with.  Arnold  v.  Gaff,  68-543, 
•77 ;  Maifna  v.  Moore,  16-116,  '61 ;  Key  v.  Oitran- 
<ier,29-l, '67;  Fail  t.  JMcATernan,  81-421, '63. 

20991.  Amount.  If  the  sale  is  made  for  the 
payment  of  a  greater  sum  (however  small)  than 
IB  actually  due,  the  sale  is  void.  Key  v.  Ottranr 
■der,  gupra ;  Arnidd  v.  Qafft  wpfo, 

20992.  Such  sale  is  not  o;ily  void  as  to  the 

Sirchaser,  but  also  to  his  vendees.  Fail  v.  Mo- 
ernan,  mpra, 

20998.  Statement  properly  signed.  Such 
sale  is  void,  if  no  statement  of  the  sale  was  made 
by  the  auditor  and  treasarer  of  the  cotmty.  Ar- 
nold v.  Gaff,  mpra. 

20994.  Such  sale  is  void  if  the  deed  from  the 
auditor  to  the  purchaser  is  not  entered  in  the 
record  of  the  board  of  county  commissioners 
of  the  county.  Artujld  v.  Gaff,  eupra. 

20995.  Nolawrequiresastatementof  thesale 
to  be  signed  by  the  recorder.  Arjiold  v.  Gaff,  supra. 

20996.  Sale  of  land,  under  school  fund 
mortgage,  by  authority  of  auditor  and  treas- 
urer of  county,  If  for  more  than  Is  dne,  is 
void.    BdBoa  v.  SUtU,  47-54,  '74. 

20997.  Sales  npon  school  fluid  mortgi^es, 
«xecuted  prior  to  act  of  '52,  should  proceed  ac- 
oording  to  the  law  in  force  at  time  the  contract 
was  made.  Hej^ant  v.  Jma.  22-310,  '64,  (over- 
xuled,  as  to  notice  reqnired,  2&-4,  and  26- 
450.) 

20998.  Excessive  demand.  The  mortgagor 
of  land  to  the  school  fund  had  paid  the  inter- 
est for  the  year  commmcing  Ju^  .8,  '68)  to  the 
county  treasnrer  and  received  from  him  a  prop- 
er receipt,  but  neglected  to  file  the  receipt  with 
the  auditor.  The  payment  was  duly  entered  on 
the  treasurer's  books.  The  auditor  sold  the  land 
on  July  23,  '65,  at  public  sale.  His  books  showed 
that  the  interest  was  due  from  July  3,  '63.  It 
sold  to  satisfy  this  demand,  including  the 
amount  paid  to  the  treasurer,  to  wit :  $21.  ife/d  / 
the  sale  was  void  because  sold  for  an  amount 
too  large.   Key  v.  0$tnmdfr,  29-1,  '67. 
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I.  QeneraJly. 

II.  THie  to  Realty  vohm  m  /a«ti«. 

III.  Jnterett  and  Selatim  qf  Fkxrtiu. 

IV.  Amomiiit  CoKbvmt^. 
V.  Territanal  Avthoriifi. 

YI.  Bendmt  Dtfendanis  <ff  I>iffermt  Oom- 
ties. 

VII.  Double  arid  Cmfiieiing  Juriadidioru. 

VIII.  Local;  Aetiona  in  rem. 

IX.  Change  o/*  Counties  and  Ccnirts. 

X.  JRee^and  iVestttnpfwm. 

XI.  i¥oeeedtnj|v  tff  other  Courts. 

XIL  United  iSatea  and  SlaU  Cbwft; 

XIII.  Agreed  StaUmeat  ^  Facta. 

XIV.  ConeurrenL 
XV.  Waiver. 

XVI.  £rror;  Pleading;  PrwHet. 

I.  Generally. 

20999.  Deflnltton.  The  right  to  hear  and 
determine  questions  is  jnriadicuon.  The  power 
to  hear  and  determine  a  cause  is  inrisdiction. 
Bd.  Om's  Q(9  Cb.  V.  MarkU,  46-96,  74. 

21000.  ScarTleemmthe  by  pwaonsntlior- 


Ized,  or  no  jurisdiction  of  person  is  acquired. 
Kylev.KyL  55-387,  '76. 

81001.  In  absence  of  statntory  provision 
applicable,  transitorv  action  may  be  com- 
menced against  a  single  defendant,  in  C.  C.  of 
any  county  where  he  may  be  found.  Wjpm  T. 
Kiaer,  7  Blf.  299,  '44.    Cf.  8  Blf.  134. 

21002.  When  the  jurisdiction  of  an  inferior 
court  depends  upon  a  fact  which  the  court  is 
bound  to  ascertain  and  settle  by  its  decision, 
such  decision  is  cottclnslve  as  against  all  col- 
lateral attacks.  Bhodea  v.  Piper,  40-^9,  '72 ; 
Homaday  v.  Slater  48-806,  73 :  jWr  v.  SUnO, 
7&-3,'86. 

21003.  Judgment.  A  personal  jud^ent  or 
decree  is  void  if  court  has  acquired  no  jurisdic- 
tion over  person  of  defendant.  MitekeU  v.  Oray, 
1 8-123,  '6^  Cf.  80-148 ;  42-598 ;  47-185 ;  66- 
387;  57-33y. 

21004.  Such  jurisdiction  ma^  be  conferred 
by  pleading  to  merits  without  raising  question. 
Ida  R.  Co.  v.  Rtnner,  17-135,  '61. 

21005.  Notice  by  publication  before  code, 
was  nut  sufficieot  to  give  court  jurisdiction  to 
render  a  judgment  or  decree  in  persoiunn.  Milch' 
eU  V.  Gnw,  18-123,  '62. 

21006.  When  statuto]?  powers  are  conferred 
on  courts  of  inferior  and  limited  jurisdiction, 
and  mode  of  executing  them  prescribed,  such 
mode  must  be  strictly  pursued,  or  acts  of  such 
court  will  be  oorttm  nonwdiee  and  void.  Eaglith 
V.  Smock,  Ur-Wb,  '70.  Cf.  86-338  ;  74-221 ;  76- 
20. 

21007.  AUler,  when  such  court  has  been  in- 
trusted with  discretionazT  powers.   Id.  Cf.  56- 

559. 

21008.  When  parties  are  once  rightfully  in 
court,  jurisdiction  is  acquired,  which  continues 
as  long  as  any  steps  can  be  rightfully  taken  in 
cause.    Bunmde  v.  Ennis,  48-411,  '73. 

21009.  Fictitious  salts.  Court  will  not  take 
cognizance  of  a  suit  which,  by  statement  of  both 
parties,  appears  to  be  fictitious.  Breieington  v. 
W,  l-sapk  a  4-260  J  20-646  ;  47-185. 

21010.  Where  a  statute  creates  a  new  offense 
or  cause  of  action,  and  provides  that  a  particu- 
lar tribunal  shall  take  cognizance  of  it,  no  other 
court  can  enforce  the  law.  Aldrieh  v.  Hamkiaa,  6 
Blf.  125,  '42. 

21011.  The  power  of  hearing  and  deddlngr 
upon  T^idity  of  affidavit  for  contesting  an 
election,  constitutes  jurisdiction,  which  rests  with 
the  board  of  commissioners.  Cwry  v.  MiOer,  42- 
320,  '73. 

21012.  Should  tiie  board,  in  such  case,  hold 
an  insufficient  affidavit  to  be  good,  the  decision 
would  be  erroneous  and  not  void.  Jurisdiction 
does  not  depend  on  sufficiency  of  affidavit.  Id, 

2101S.  Appearance  by  the  state.  The  prose- 
cuting attorney,  in  cases  to  set  aside  forteiture 
of  recognizance,  is  the  proper  party  to  represent 
the  state,  and  his  appearance  will  give  inrisdic- 
tion over  the  state.   Slaie  v.  Stide&r,  51-64,  '75. 

21014.  Jnrlsdletlon  of  C.  P.  C.  to  order  a 
guardian's  sale  of  real  estate  of  his  ward,  situ- 
ated in  the  county,  was  not  affected  by  the  mere 
fact  that  guardian's  petition  for  such  sale  was 
defective.    MeKeever  v.  Ball,  71-398,  '80. 

21015.  Appointment  of  a  receiver  of  a 
railroad  company  does  not  take  away  jurisdic- 
tion of  theconrts  over  such  comiMiny  or  the  sub. 
ject-matter  of  an  action  against  it  O.AM.  JZ. 
Cb.  T.  NieHm,  71-271.  '8a 

21016.  Jorisdidlon  «>  duuige  renne 
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x«its  in  the  court  to  which  the  change  is  taken 
from  the  time  the  papers  are  therein  filed, 
though  filed  after  the  time  given  in  which  to 
perfect  the  change,  and  it  alone  has  jnrisdiction 
of  the  action  and  all  proper  motioos  therein. 
The  original  court  can  not  remand  the  cause, 
r.  W.<&W.R  Co.  y.  Wrighi  68-586,  79. 

21017.  Sec.  777  of  eode  suthoriziog  "  any 
court  of  record  "  to  BUspend  an  attorney,  means 
any  court  having  jurisoiction*  MatUer  v.  Sehaff- 
Mr  58-245,76. 

21018.  Courts  have  jurisdiction  to  grant  an 
injunction  and  at  same  time  a  judgment  for 
damages  suffered  before  application.  BotmeU  v. 
AUen,  58-130,  76. 

81019.  Turnpikes*  Suit  tor  toll.  AetioB 
for  recoTerj  of^  tollSf  or  the  statutory  penalty 
for  not  paying  the  same,  is  a  civil  action,  and, 
when  brought  before  a  Justice  must  be  brought 
in  the  township  where  ^fendant  resides,  except 
as  specified  in  sec.  13,  of  the  act  relatins  to  juris- 
diction, etc.,  of  justices.  Morion  QramBmd  Cb. 
V.  Wymmg,  51-4,  75. 

81080.  Section  17,  of  plank  road  laws,  is  re- 
pealed by  sec.  13  of  justice's  act,  as  amended  in 
*61.  Id. 

21081.  Cluuiffe  of  venae.  Parties  properly 
beftne  the  Jasper  C  P.  court  agreed  to  change 
the  venae  to  Jasper  C  C.  court  without  further 
process  and  "  shall  stand  for  trial  in  said  circuit 
court  the  same  as  though  it  had  been  brought 
therein,  and  that  no  order  or  proceedings  had  in 
this  court,  except  said  complaint,  the  summons 
herein,  and  this  order,  shaU  be  certified  to  said 
court,  or  affect  said  action  therein."  Hdd; 
though  Uie  same  peraon  was  clerk  iu  both  courts, 
and  such  cause  was  tried  and  judgment  ren- 
dered in  C.  C.  court  on  default  of  the  defendant, 
the  C.  C  court  had  not  jurisdiction,  when  the  or- 
der 1^,  tatdpapertjrom  C.  P.  court  filed  in  the  eireuU 
court  ieens  not  properly  certified.  Shoadea  v.  Data- 
ney.  60-468  '75. 

21022.  The  power  and  Jarlsdietlon  of  the 
courts  of  this  state  are  fixed  oy  the  laws  of  their 
creation  and  the  right  to  appeal  from  an  in- 
ferior court  to  the  S.  C.  Is  provided  bv  the  code. 
The  rlf  ht  to  appeal  conien  on  8.  C  the  power 
to  review  the  judgmente  appealed  from,  if  the 
appeal  has  been  perfected  according  to  law  and 
the  rules  of  the  appellate  court  Whiilemv.Staie, 
86-196,  '71. 

21025.  It  is  error  for  a  court  to  render  a 
judgment  tn  a  case  between  alien  enemies,  as  it 
has  no  legal  power  to  do  so,  and  a  party  to  such 
ajudgment  is  entitled  to  ft  review  of  it  Brooke 
T.Kfcr  86-402.  '71. 

21024.  Jarlsdietlon  of  the  person  in  a  di- 
vorce proceeding,  wherein  the  care  and  custody 
of  the  children  were  given  to  one  of  the  parties 
until  the  further  order  of  the  court,  is  retained 
by  thecourt,withoutany  reference  to  any  change 
01  residence,  and  of  the  subject-matter,  for  the 
purpose  of  modifying  said  order.  Bailey  v.  S^mr 
Sffi84-260,70 

21026.  Ooster.  Parties  to  a  petition  for  the 
oi^nization  of  a  gravel  road  company,  under 
the  act  of  '65,  may,T>y  written  withdrawal,  have 
the  petition  as  to  them  dismissed.  If  sufficient 
petitioners,  as  required  by  said  statute,  do  not 
remain,  the  jurisdiction  of  the  board  of  commis- 
sioners is  ousted.  A  company  so  organised  may 
be  impeached  on  information.  iGrd  v.  EUiotL 
88-22^70. 

81086.  Proceedings  sapplem«ntu7  to  ez- 


ecnUon  may  be  insUtated  in  a  different  oonit 
from  that  in  which  the  original  judgment  was 
rendered,  and  for  which  ezecntion  was  issued. 
Cooke  V.  W  22-157,  '64. 

21087.  Clerk.  Habeas  eorpns.  The  act  of 
January  8,  *52,  8  6.  ft  H.  804*  giving  juris- 
diction to  cler^  of  the  C.  C.  to  issue  writs  of 
hfjbeoM  eorpua,  and  to  hear  and  determine  them, 
is,  by  suWquent  l^^slation,  repealed.  Grego 
V.  1^28-373, '64. 

21028.  It  b  donhCfU  If  partlefl  cnn,  hj 
contraetf  onst  the  jurisdiction  of  the  coarts. 
If  has  been  said  that  ^'  no  cause  can  be  found  to 
show  that  a  party  may  be  restrained,  by  way  of 
estoppel,  from  maintaining  an  action,  althoud^ 
it  be  m  violation  of  an  executory  contract"  £. 
&KR.Cb.  V.  Hunt  20-467,  '63;  21-303;  21- 
127  ;  80-296.    {v.  R.  8.  '81,  1443.) 

81039.  The  wrongful  taking  and  deten- 
tion of  personal  property  is  a  trespass,  and^ 
under  sec.  15,  justice's  act,  action  of  replevin 
may  be  brought  in  the  township  wliere  defend- 
ant resides,  or  where  the  trespass  was  oommited^ 
and  process  served  throughout  the  county.  Joee- 
lyn  V.  Barrett,  18-128,  '62.  Cf.  18-325. 

81080.  Such  action  may  be  instituted  before 
any  justice  In  the  county  where  defendant  re- 
sides. 2tev.Sbaa,8Ul27,'68. 

21081.  Jnrisdletloa  Is  not  lest  by  the  non- 
residence  of  the  parties  to  divorce  proceeding  at 
the  lime  ^  trial.  Waits  v.  WaUe,  18-449,  '62. 

81082.  A  record  In  a  court  or  by  a  Justice 
of  peaee^  having  jurisdiction  of  the  action,  can 
not  be  received  in  evidence  to  show  diligence  in 
prosecuting  the  case.  Iftos^nni  v.  J[err/l7-28^ 

81088.  The  FloTdCC.  has  M  jurisdiction 
in  a  suit  when  the  cause  of  complaint  for  work- 
ing convicts  in  the  stateprison  elsewhere  than  in. 
the  pria«n  arises  in  Clark  county.  Siitm  v. 
MiOer,  14-677,  '60. 

21084.  The  term**eonipetentJarlsdtetlMi,'* 
as  employed  in  sec.  27,  ch.  29,  R.  8.  '43,  means 
jurisdiction  of  person  as  well  as  of  the  subject- 
matter.  That  section  only  operates  prospect- 
ively.  AiMttt  v.  Doe,  4-355,  m 

81086.  If  a  court  of  law  or  chanoerj  have  no 
jurisdiction  of  the  subject-matter  in  eontroveisy, 
it  can  render  no  valid  judgment  or  deqree.  fry- 
on  V.  Bli^  4  Blf.  250,  '36. 

81086.  In  the  case  of  an  indictment  or  out- 
lawry for  any  offiense,  and  the  defendant  is  resi- 
dent in  another  county,  there  is  a  statute  ex- 
pressly authorizing  a  writ  for  his  apprehensiour 
to  be  directed  to  thatcounty.  (R.  C.^31,  p.  140.) 
AUen  V.  Slate,  4  Blf.  123,  '36.  (v.  R.  S.  '81, 1625, 
1703,1591,1598.) 

81037.  The  repeal  of  a  statote  hj  wUeh 

Jurisdiction  was  conferred  upon  a  court  divests 
such  court  of  any  further  jurisdiction  to  try 
pending  actions,  unless  the  repealing  act  con- 
tains a  saving  clause  therefor.  Sprige  v.  State, 
2-75,  '50 ;  Laitgdon  v.  Applegate,  6-327,  '54 ;  SiM 
V.  Jennuws,  5  Blf.  195.  Cf.  6-280;  8  Blf.  608:  7 
Blf.  93. 

21088.  In  a  salt  against  a  ruardlaa,  on  a 

contract  made  by  him  for  benefit  of  his  ward, 
the  venue  and  jurisdiction  of  the  action  is  rem- 
lated  by  his  residence,  and  not  by  that  of  his 
ward's  or  estate.    Lewie  v.  Edaard*,  44-333,  '73. 

21089.  A  justice  not  having  jurisdiction  of 
an  action,  can  not  acquire  jurisdiction  of  the 
same  action  hy  an  appeal.  Mam  v.  Doofw,  68- 
287,77.  JRimi(nT.&ui^4-49, '53. 
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InsB,  OTer  the  person  of  defendant  residing  in 
thu  statfc  eaii  only  be  acqnlred,  (1)  by  the  is- 
suing and  serrice  of  process ;  (2)  by  a  voluntary 
appearance  in  court  and  snbmisaion  to  iurittdio- 
tion.  WiUmm  v.  WiUman,  57-600,  77  ;  MeCor- 
moot  V.  F.  NaTl  Sank,  68^66,  '76. 

81041.  Statnte  of  foreign  state.  A  decree 
of  divorce,  rendered  in  the  courts  of  Utah,  nnder 
a  statute  conferring  juriadiction  on  citizena  of 
ciber  states  who  "  desire  to  reside  "  in  sud  state, 
IB  not  within  the  operation  of  the  constitution 
of  the  United  States  which  declares  "Pull  faith 
and  credit  shall  be  given"  to  judicial  proceedines 
of  eveiT  other  state.    Hood  v.  Sate,  56-263,  77. 

81043*  Such  clanse  does  not  include  judg- 
ments which  show  on  their  face  that  the  courts 
had  no  jurtsdiction  in  the  premises.  Id, 

S104S*  A  justice  has  jurisdiction  of  an  ac- 
tion for  aa  assault  and  battery,  and  his  judg> 
ment  therein  will  not  be  void,  although  an  in- 
sufficient affidavit  therefor  was  filed,  and  he 
failed  to  comply  with  act  '55,  2  B.  S.  76,  p.  668, 
ia  not  having  the  injured  parU  present  or  hav- 
ing Bubpcenaed  him.  Slate  t.  Chorge.  68-434.  76. 
(v.  R.  S: '81, 1638.) 

21044.  In  ordinary  adrersary  proceed- 
ings} J  nrlsdictloB  of  the  person  is  necessary  to 
the  validity  of  tiie  judgment.  This  can  only  be 
acquired  by  the  service  of  prooess  or  by  an  ap- 
pearance.  Ifatfflttns  T.  .Sawttn«,8g-d6,  ^67. 

II.  Title  to  Bealty;  When  in  Issne. 

81046.  Forcible  entry.  Ongter.  Justices  and 
conrts  of  common  pleas  have  jnrisdiction  of 
actions  lor  forcible  entry  and  detainer.  Witx 
T.-OwMi^  48-470,  73. 

81046.  Outter.  When  it  does  not  appear  on 
the  face  of  the  complaint,  or  in  any  subsequent 
ter(|Sed  pleading,  that  the  title  to  real  estate  was 
in  issue,  the  jurisdicUon  can  not  be  ousted. 

80-296/68  »  ^ 

21047.  Title  to  land  is  not  in  controveny  in 
a  proceeding  to  assess  damages  nnder  the  act 
anthoriiing  the  construction  of  tumpiket  etc., 
roads.  NomtUnoa.  etc,  T.  Co.  v.  SurkeL  86- 
6\'66. 

21048.  An  action  to  revoke  a  will  does  not 
so  put  in  issue  the  title  to  real^  as  to  oust  the 
jurisdiction  of  the  C  P.  oonrL  Mme  v.  Mone, 
42-365,  '73. 

21049.  Pleading.  An  answer  bad  on  de- 
murrer is  not  sufficient  to  put  in  issue  the  title 
to  land  before  the  C.  P.  court,  to  oust  the  juris- 
diction.  Coleman  t.  Hart,  26-266.  '65. 

21050.  Common  pleas  conri  Jndge  hold- 
ing the  C.  C.  court  has  jurisdiction  of  action  af- 
fecting title  to  real  estate.  Maladif  v.  MeEnary, 
80-273,  '68. 

21051.  When  the  C.  P.  "court  had  certified 
a  case  to  C.  court  for  want  of  jurisdiction — title 
to  real  estate  being  involved — its  prior  rulings 
on  demurrers  were  coram  nan  jvdux  and  void,  and 
the  action  stands  in  C.  C.  court  as  if  originally 
brought  there.  The  decision  ordering  the  trans- 
fer is  final.    lAveary  v.  Liveaey,  80-398,  '68. 

21052.  Such  decision  is  final.  Hamilton  v. 
City  JVctj  Albany,  id.  482,  '68. 

21058.  Action  in  the  C.  P.  court  for  trespass 
upon  lands  and  cutting  and  removing  timoer. 
Answer:  (1)  Denial.  (2)  That  defendant  was 
the  owner  of  the  lands.   Beply  by  denial,  ac- ' 


to  the  land  waain  issue,  and  motion  to  transfer 
the  cause  to  C  C  Motion  granted.  Trial  in  lat- 
ter court,  and  verdict  and  judgment  for  plaint- 
iff. Motion  by  defendant  to  tax  costs  accrued 
in  C.  P.  court,  except  costs  of  summons  and  ser- 
vice against  plaintiff.  Held;  as  it  did  not  ap- 
pear from  the  face  of  the  complaint  that  the  title 
to  real  estate  was  in  issue,  as  defendant's  an- 
swer alle^ng  ownership  was  not  verified  :  and 
as  plaintiff,  in  his  reply,  set  up  no  state  of  tmt» 
admitting  tiUe  in  defendant,  but  still  entitling 
plaintiff,  to  his  action  for  the  allied  tr^ass,  it 
would  seem  that  under  the  statute,  2  €r.  &  H. 
sec.  11,  p^22,  plaintiff  had  procured  ^e  transfer 
withontsnfficient  cause.  AOaiy.  TFeOi,  88-118^ 
'64. 

81054.  A  snlt  to  enforce  a  lien  npon  real 
estate,  is  in  the  nature  of  a  suit  to  foreclose  a 
mortg^,  and  is  not  embraced  in  sec  10,  2  B. 
8.  451,  conferring  civil  jurisdiction  on  justices 
of  the  peace.    Atntworlk  v.  Atkiiuon,  14-638,  '60. 

21055.  Where  the  title  to  real  estate  is  tb» 
Bote  or  principfd  thing  sought  to  be  determined,, 
the  C.  P.  court  has  no  jurisdiction ;  but  wher9 
it  is  not  the  chief  purpose  of  the  action  to  deter* 
mine  the  title,  and  the  question  only  arises  in- 
cidentally, the  jurisdiction  exists.  Wotcott  v. 
Wigton,  7-44,  '55 ;  OoiMifer  v.  FonaeoieB,  80-60, 
'63. 

21056.  In  an  action  for  the  specific  per- 
formance of  a  contract  for  sale  of  real  estate,  the 
demurrer  to  complaint  raised  only  the  question 
whether  the  purchase-money  had  been  paid. 
Held;  title  to  realty  is  not  in  issue  and  the  ju- 
risdiction of  the  court  not  questioned.  Savie- 
man  v.  Rinier,  48-223,  '73. 

21067.  When  a  com]daint  seeks  to  mlijeet 
an  eqoKable  Interest  in  land  to  the  payment 
of  plaintiff's  claim,  and  the  defendants  were  de- 
faulted, the  title  to  realty  was  not  in  issne,  and 
the  C.  P.  had  jurisdiction.  Maai  v.  AlUe,  IS- 
126,  '62. 

21058.  When  a  complaint  is  simply  to  com- 
pel a  discovery  of  an  interest  of  defendant  in 
certain  described  land,  in  proceedings  supple- 
mentary, the  C  P.  court  has  jurisdictum.  Chr- 
penter  v.  Fanaeoten,  20-50,  '63. 

21069.  Ongter.  Pleading.  SuitinC.  P.  a 
on  notes  and  to  foreclose  a  mortgage  for  pur^ 
chase-money  on  land.  Answer :  Plaintiff  wa» 
not  at  time  of  sale,  and  has  not  since  been,  the 
owner  of  a  part  of  the  land.  ifeU;  answer  did 
not  oust  jurisdiction  of  the  C  P.  C.  Vmigkn  v. 
Stwsaker,  16-338,  '61. 

21060.  Suit  before  a  justice  of  the  peace  for 
trespass  to  lands,  atl^^to  Iwlong  to  the  plain- 
tiff. The  plaintiff  recovered.  On  the  trial  of 
the  cause,  on  appeal  in  the  C.  P.  C,  the  defend- 
ant gave  in  evidence  a  deed,  to  show  that  the- 
title  to  the  land  was  in  the  plaintiff's  wife ;  and 
thereupon  the  court  dismissed  the  cause,  on  the 
ground  that  the  title  to  real  estate  was  in  issue. 
Held  ;  if  the  plaintiff  was  in  possession  and  oc- 
cupancy of  the  land,  the  defendant  could  notlM 
permitted  under  the  general  issue,  to  prove  title 
in  a  stranger  under  whom  he  did  not  justify. 
Held;  the  court  erred  in  determining  tnat  the 
title  to  real  estate  was  in  issue,  before  the  de- 
fendant had  made  proof  that  he  claimed  under 
the  plaintiff's  wife,  in  whom  the  title  was  shown 
to  be.    Beach  v.  Livergood,  15-496,  '60. 

21061.  Ouster.  When  the  plaintiff  averred 
title  in  the  premises  injured  by  an  alleged  nnis- 
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ance,  and  the  defendant  answered  br  a  denial, 
and  tbejilaintiff  ofTeredhU  title  deeds  in  proof 
of  the  issue.  Hdd;  the  C  P.  was  ousted  of 
jurisdiction,  though  perhaps  it  was  not  necestjair 
lor  the  plaintiff  to  have  averred  title  in  hituseli, 
for  the  purpoK  of  this  salt.  Cramwdl  t.  Lowe, 
14-234,  m 

21062.  Where  a  party  made  a  contract  for 
the  sale  of  a  title-bond  for  certain  land,  and  not 
having  the  title-bond  in  his  possession  at  the 
time,  he  agreed  for  its  subsequent  transfer  to  the 
purchaser,  but  it  turned  out  that  the  title-bond 
was  for  a  different  piece  of  land  from  that  em- 
braced by  the  contract,  and  the  vendor  not  being 
able  to  fulfill  bis  ageeement,  the  purchaser 
brought  suit  in  the  CP.,  to  recover  the  amount 

Said  by  him  on  the  making  of  the  contract 
Idd ;  the  title  to  the  real  estate  was  not  in  issue. 
Leww  V.  lUed,  1 1-239,  '58. 

210eS.  Title  to  reft!  wUt«.  AcUon  on  note 
before  justice  of  peace.  Answer  that  the  consider- 
ation of  the  note  was  the  execution  of  a  good 
and  sufficient  deed,  in  fee  simple,  for  certain 
lands.  No  title  to  the  land  in  plaintiff  and  fail- 
ure to  execute  deed.  Hdi;  this  did  not  change 
the  jurisdiction,  lio^en  v.  iVdu«,  7  Blf.  302, '44. 

81064*  The  same  rule  applies  in  the  probate 
court.  Id. 

'  III.  Interest  and  Belatlon  of  Parties. 

21066.  Relationship  to  parties.  The  fact 
that  the  deceased  wife  of  a  party  to  an  action 
before  a  justice  of  the  peace,  was  an  aunt  to  the 
-wife  of  tne  justice,  does  not  deprive  the  latter  of 
jurisdiction,  whetlicr  there  be  issae  of  the  mar- 
riage or  not    Trml  T.  Drtxaham,  57-570,  '77. 

810M.  Where  the  judge  of  the  C.  P.  C.  is 
counsel  for  a  person  in  "all  matters  not  aris- 
ing or  directly  concerned  in  the"  C.  P.  C., 
though  the  person  have  other  attorneys  in  that 
court  Kew ;  under  sec.  9, 2  B.  S.  p  17,  provid- 
ing for  the  trial  of  cases  in  which  the  C  P. 
Judge  is  interested  as  attorney,  the  suit  ought  to 
brought  iA  the  G  C.    Pfxw  y.  ifamsey,  14-5,  '59. 

21067.  Suit  in  theC.  P.  uoon  notes.  The  de- 
fendant answered,  denying  the  farisdiction  of 
his  person,  because  he  was  a  brother  of  the 
judge.  Hdd;  the  objection  should  have  been 
taken  by  way  of  application  to  change  the 
Tenue.  Seld  ;  the  fact  that  it  was  the  defend- 
ant—the party  objecting— to  whom  the  iudge 
was  related,  made  no  difference.  Kdfy  t.  Hoekety 
10-299,  '58. 

S1068.  A  justice  has  no  jurisdiction  where 
Ills  brother-in-law  is  plaintiff.  In  such  a  case 
a  judgment  for  plaintiff  would  be  void.  Dawson 
T.  W3h,  8-398,  '52.  Eattwood  v.  1-434,  '49, 
(wherein  the  justice  was  a  brother  of  the  plain- 
tiff, and  defendant  confessed  judgment,)  etmfra, 
Menu  to  be  ooetrufed  by  implication. 

IT.  Amoiut  In  C<nitroT«rv. 

21069.  If  utmost  plaintiff  can  recover  upon 
his  claim,  as  staled,  is  within  jurisdiction  of 
court,  the  court  has  jurisdiction.  CoiHns  v.  Shaw, 
8-616,  '66 ;  ^iperly  v.  LUtie,  6-344,  '55.  Cf.  19- 
173;  24-252;  64^113. 

21070.  In  suit  in  C.  P.  C,  on  note  for  over 
$1,000,  reduced  by  credits  below  that  sum,  copy 
of  note  and  creait  being  made  part  of  com- 
plaint, court  had  jnrisdiction.  OMau  t.  Shaw, 
tupra. 


21071.  Parties  by  aareeBeat  can  aottry 

causes  before  a  justice  of  the  peace,  of  amounts 
beyond  the  jurisdiction.  Kor  will  such  consent 
give  the  circuit  court  jurisdiction  on  apiieal. 
HorUm  V.  Sawyer,  59-587,  77.  Cf.  iVilcSanfv. 
BarUtoiomew,  45-219, 73. 

21072.  Jurisdiction  of  subject-matter  can 
not  be  conferred  by  consent  wue  t.  Cbari,  82- 
103,  '64. 

2107S.  In  such  a  case,  also,  the  circuit  court 
on  appeal  has  no  jurisdiction  of  the  action. 
ifai/s  v.  Dooiq/,  infra  ;  /Vt/cAard  v.  Bariiolomae, 
45-219,  '73 ;  Boggs  v.  Near,  20-395,  '63 ;  MiUer  v. 
£eaj,  26-234,  '66;  Hortoa  v.  Sawyer,  59-587,77. 

21074.  Walrer.  But  xuch  question  as  to 
jurisdiction  may  be  waived  in  C.  C.  by  a  failure 
to  object  to  the  jurisdiction  at  the  proper  time. 
JacJatan  v.  -Siwpe,  49-388,75. 

21075.  Action  of  debt  on  judgment  of  a 
justice,  may  be  brought  in  C.  C,  though  de- 
mand do  not  exceed  $50,  exclusive  of  interest 
and  costs.   Proctor  v.  Baila/,  5  Blf.  495,  '41. 

21076.  AHonnt.  If  a  complaint  before  a 
justice  of  the  peace  be  amended  by  filing  addi- 
tional paragraphs,  and  the  sum  total  of  the 
amount  demanded  be  over  bis  jurisdiction,  and 
the  prayer  does  not  limit  the  amount  of  the 
judgment,  the  justice  has  no  further  jurisdiction, 
an<rall  subsequent  proceedings  before  him  are 
a  nullity.  Maya  v.  Dootey,  59-287,  '77  ;  Swiji  v. 
WoodiL  5  BIL  97,  '39 ;  WedteriU  v.  /nAafrOon/a, 
etc,  5  Blf.  357,  '40;  Bamum  t.  JSmalL  4-49,  '53; 
MarkU  V.  Jornwiw,  S-54S,  '52;  CU^t.  LchMc, 
8-285  '56 

21077.  AppeaL  When  both  parties  on  ap- 
peal from  a  justice  amend  and  increase  thtir  de- 
mands against  each  other  to  sums  exceeding  two 
hundred  dollars,  each  thereby  consents  to  the 
action  of  the  other.  Qoodvin  v.  Walls,  52-268, 
75. 

21078.  RemitUtnr.  A  claim  too  large  for 
the  jurisdiction  of  a  justice's  court  after  an  ap- 
peal can  not,  by  a  proposal  to  remit  the  excess, 
retain  or  <Atain  the  jurisdiction.  RHekard  ▼. 
fMAobmwip,  45-219,  73. 

21079.  KilliDg  stock  by  railroad  eoapa- 
aies.  Unless  the  value  of  animals  killed  or  the 
injury  done  by  a  railroad  company,  at  one  time, 
ezce&led  the  amount  of  which  a  justice  has  juris- 
diction, the  jurisdiction  of  the  subject  of  the 
action  is  connned  to  a  justice.  Several  causes 
of  such  actions  can  not  oe  joined  to  eive  the  C. 
P.  court  jurisdiction,  under  the  acts  01*68.  (.^ets 
'63,  p.  25 ;  a  8.  '81,  4026-9.)  T.B.aL.S.Q>. 
T.  Ttitoa.  27-71, '66. 

21080.  If,  in  such  action,  commenced  in  C 
C.  under  1  R.  S.  '76,  p.  752  (R  8.  '81, 4026),  ju^ 
find  value  of  stock  filled  was  less  than  ^0, 
cause  should  be  dismissed,  regardless  of  Taloe 
alibied  in  complaint  L.  N.  A.  ^  (X  J3.  Cb.  T. 
Johtuon,  67-546.  '79. 

81081.  Confessed  Judgment.  A  sned  6  to 
lecover  certain  real  estate,  his  pleadings  show- 
ing he  claimed  by  virtue  of  a  judgment,  execn* 
tion,  sheriff's  sale  and  deed.  Said  judgment 
was  recorded  in  C.  P.  court  in  Jan.  ^59,  npon 
confession,  on  warrant  of  attorney,  for  {1,100. 
Held;  said  judgment wasa  nullity  and  no  title 
was  acqnircn  by  the  purchaser  upon  sale  under 
it,  for, at  that  term,  the  C.  P. court  bad noiuris- 
diction  to  render  judgment  for  more  than  $1,000. 
Ikmas  T.  Featter,  82-356,  '64. 

21082.  AmoBKt  denandei  is  the  criterion 
for  jurisdiction  with  reference  to  set-off  as  to 
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oomplaint  Pate  t.  £%a/«r,  1^173, '62;  Mumky 
V.  Evaju,  11-517,  '5a    Cf.  I^pperly  v.  LiUie,  6- 

-344,  '55. 

81088*  It  may  limit  bat  can  not  enlarge  the 
•claim,  ^^trhi  v.  Link,  mma.  Ct  Andman  y, 
Anu^TmSls, '45;  ITacUiirne  t.  it^ne,  2  Blf. 
216,  '29. 

21084*  If  defendant,  before  a  justice,  after 
crediting  plaintiff's  demand,  claim  a  balance 
•of  more  than  SlOO,  hie  account  should  be  reject- 
ed. Qbarkey  v.  HaUiead,  1-389,  '49 ;  Alexander 
T.  i%ot,  6  BIf.  30b,  '40.   Cf.  1 1-517 ;  19-173. 

21085.  The  charter  of  the  Wm  Water  VaUey 
Omal  Oompany  is  a  public  act  W.  W.  V.  Canal 
Cb.T.  ANien,8Blf.  f80,'4e.  Cf.l6-S02;  5-87; 
4r481. 

21080.  Debt  by  Wh  'de  Water  VaJteyOamlCom- 
vma/  before  a  justice  for  Tinlation  of  by-law. 
I)eclar8tion,  as  amended  in  the  C.  C.  (suit  hav- 
ing been  taken  there  by  appeal),  claimed  $100. 
Wd;  the  court  had  no  junsdicuon,  as  the  ac- 
tion was  founded  on  tort  Id. 

21087*  Where  aeveral  mor^ages  arebrodf^t 
before  the  C  P.  G,  each  having  a  separate  claim 
against  the  mortgagor,  which,  of  itself,  is  with- 
in the  jurisdiction  of  the  court,  but  the  aggre- 
gate of  all  of  which  claims  amount  to  the  sum 
beyond  that  jurisdiction,  the  jurisdiction  of  the 
court  is  not  ousted.  Alaek  t.  Graver.  12-254, 
'59. 

21088*  CoBfessed  jod^ent.  The  C.  C.  has 
■ori^nal,  exelauve  Jurisdiction  in  all  cases  of 
"one  thousand  didlan  or  upwards,"  and  sach 
exclusive  jurisdiction  extends  to  confessed  jndff- 
ments  as  well  88  others.  Mank  v.  Shermim,  Iflr- 
-358,  '59. 

21089.  Where  the  sum  demanded  in  the  con- 
clusion of  a  complaint  in  the  C.  P.  exceeds  the 

jurisdiction,  the  court  may  permit  an  amend' 
uent  redncing  the  claim  to  one  within  the 

jurisdiction.   Brown  v.  Letpu,  10-232,  '68. 

21090.  In  a  snit  in  the  C  P.  G,  the  plaintiff 
laid  his  damages  at$1000.  The  fmnrt  permitted 
him  to  amend  by  reducing  his  claim  to  9999. 
Held;  amendment  was  proper.  Harvey  v.  Fer- 
jpaon,  10-393,  '58. 

21091*  Where  the  complaint  on  a  note  con- 
tains the  common  counts.  Held,  the  sum  laid  as 
damaces  in  the  conclusion,  constitutes  the  claim 
and  determines  the  jurisdicUon.  A  judgment 
by  a  justice  for  $109.22,  exolnsive  of  coBte,  was 
not,  under  B.  S.  '43^oid  for  exceeding  jurisdic- 
tion. Tnhabs.  Cong.  Tp.  No.  Uvl  Weir,  9-2SA,'S7-, 
JSuUe  V.  Waslbrook,  7  BIf.  138,  '44 ;  id.  677. 

21002.  Thed  araagee  laid  in  the  conclusion 
of  a  complaint,  do  not  enlarge  the  claim.  OoUin$ 
T.  ^ir,  &-616,  '56. 

21093.  Whether  the  declaration  shows  a  sum 
sufBciently  laige  to  give  C.  C.  jurisdiction  de- 
pends, not  upon  the  amount  of  any  one  partica- 
lar  item,  but  upon  the  whole  amount  demanded. 
^«  Bank  V.  Brooks,  4  BH.  485,  '38. 

21094.  In  an  action  of  trespass  in  C.  C,  in 
which  the  dama^  claimed  exceed  $20,  defend- 
ant, if  found  guilty,  is  subject  to  costa,  though 
the  damages  asnet^ed  be  less  than  $20.  Hida^fT. 
OUmore,  3  BIf.  48,  '32. 

21096.  If  different  charges  against  a  clerk 
for  taking  unlawful  fees  amount  together  to  sum 
necessary  to  give  C  C.  jurisdiction,  demand  may 
be  sued  for  in  that  court.  Jonet  v.  BurUin,  I 
m.  322, '24. 


T.  TerrttorUl  Antkorltr. 

21096*  No  state  can  confer  on  its  conrts  ju- 
risdiction over  the  citizen  of  a  foreign  state. 
Any  sach  l^fislation,  and  a  judgment  under 
such  a  statntoi^  provision,  would  be  in  viola- 
tion of  the  sovereignty  and  jurisdiction  of  an- 
other state,  and  vUin  m«s.  Hood  v.  Slate,  50- 
263,  '77. 

21097.  Notary  pnbllc  for  the  county  of  New 
York,  state  of  New  York  has  no  power  or  aa- 
thorlty  to  take  acknowledgments  of  deeds  con- 
veying lands  in  Indiana,  in  another  county  of 
the  sUte  of  New  York.  Woodt  v.  iWAomw,  8- 
60,  '56. 

21098.  Removal  of  stolen  property.  An 

indictment  found  in  Delaware  county  charged 
that  "  at  the  county  of  Madison,  in  the  state  of 
Indiana,"  the  defendant  "did  then  and  there 
feloniously  steal,  take,  and  drive  away  from  the 
said  county  of  Madison,  and  did  then  and  there 
feloniously  bring  into,  and  dispose  of,  in  the 
county  of  Delaware  and  state  of  Indiana"  certain 
property.  Held;  sufficient  to  give  jurisdiction 
m  court  in  Delaware  coanty.  Jonea  v.  Stale,  58- 
235,  '76. 

21099.  An  officer  of  a  foreign  state,  thongh 
named  in  a  commission,  can  not  in  this  state 
take  depositions  or  amend  his  certificate,  or  ex- 
ercise  the  functions  of  his  office.  Baber  t.  JBicib* 
(Hi  62-594  '76. 

21100.  In  this  state  a  person  can  not  be  pun- 
ished criminally  for  obtaining  goods  in  another 
state  on  false  pretmses,  khouM  the  false  pretense 
was  made  in  this  state.  Skmrt  v.  Jtamp,  61- 
413,  '75. 

21101*  A  perBonal  Judgment  fS»r  allmoBf 
against  one  In  another  state,  served  only  by  a 
notice  of  publication,  and  not  having  appeared 
to  the  action,  is  void  for  want  of  jurisdiction 
and  can  not  be  enforced  in  another  state.  3Hi- 
dkworth  v.  MeDomdt,  49-S86,  75. 

21102.  Such  a  judgment  rendered  in  this 
state,  can  not  be  here  enforced.  Lj/ik  v.  £yt(^ 
48-200,  '74;  aardv.  Beard,  21-321,  '63. 

21108.  Ohio  river.  Low-water  mark  on  the 
north-west  side  of  the  Ohio  river,  is  the  true 
line  for  the  purpose  of  determining  the  bounda- 
ries with  Kentucky.  SMxk  v.  ^Ut»9,44-184,78. 

21104*  The  bonndatr  of  SpOKeer  eoulf, 
on  the  Ohio  river,  extends  no  lurther  than  to 
low-water  mark  on  the  Indiana  side.  Oarlide  v. 
StaU,  82-56,  '69. 

21105.  Also,  of  Jefferson  eonntr.  Omeden 
V.  Kerr,  6  BIf.  280,  '42. 

21106.  Also,  of  lands  bounded  by  the  Ohio 
river.  Stinaon  v.  ButUr,  4  BIf.  286,  '37;  Bam- 
bridge  V.  Sherlock,  29-364,  '68. 

21107.  Ohio  river.  The  states  of  Indiana 
and  Kentucky  have  concurrent  jurisdiction  on 
the  Ohio  river,  where  it  is  the  boundary  line  of 
both.   Sherlock  V.  Ailing,  44-184,  '73. 

21108.  This  jurisdiction  maybe  exercised 
in  such  manner  as  this  state  shall  elect,  in  civil 
and  criminal  cases.  It  has  elected  to  exercise 
such  general  jurisdiction,  and  it  is  not  limited 
to  service  of  process.  Its  ^neral  legislation  is  in 
force,  in  not  only  the  territory  where  it  has  ex- 
clusive, but  where  it  has  concurrent  jurisdiction^ 
without  any  special  provision  In  the  act,  unless 
the  contrary  appear.  SheHode  T.  AUing,  tupraf 
OarlieU  v.  StaU,  82-65,  '69. 
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on  the  Ohio  river  have  oonearrent  Jvrisdlettoii 
with  courts  of  Kentucky  over  crimes  committed 

on  the  river  opposite.    Carlisie  v.  State,  supra. 

21110.  Foreign  courts.  State  grant  of.  It 
may  be,  but  we  do  not  so  decide,  that  this  state 
might  grant  jurisdiction  to  the  courts  of  another 
state,  or,  at  least,  grant  the  right  to  another  state 
to  authorize  her  courta  to  act  on  certain  matters 
in  this  state,  or  to  constitute  a  court  in  this  state 
to  act  opon  tlie  rights  and  property  of  citizens 
of  such  other  state  in  this  state.  Nations  by 
treaties  provide  for  sometbing  akin  to  this.  But 
wedoDottbinkthat  the  mere  grant  of  authority 
to  a  foreign  corporation  to  exercise  its  franchises 
and  hold  property  in  this  state  can  be  construed 
as  containing  a  grant  of  judicial  jurisdiction  to 
foreign  courts  over  the  property  of  such  corpo- 
ration in  this  state.  Such  jurisdiction  is  not  a 
neceni^.  It  is  scarcely  consistent  with  the 
ri^ts  of  our  people,  or  the  dignity  of  the  state. 
The  courts  of  this  state  are  competent  to  afford 
all  necessary  relief  in  rendering  domestic  and  in 
executing  foreign  judgments.  E.  A  H.  R.  Co.  y. 
HiaU,  20-457,  %3. 

21111.  The  state  of  Indiana  has  Jnrlsdie- 
tlon  over  all  persons  and  private  property  within 
her  limits,  and  may  subject  both  to  ner  judicial 
power;  but  not  so  as  to  persons  or  property 
without  her  jurisdiction.  SturgU  y.  Pay,  16-429, 
•61. 

21112.  Crimimal.  The  grand  jary^  can  not 
inquire  into  offenses  committed  out  of  its  Jnris- 
dletion-whiehlBleeaL  Be(UT..Stai«,15-378,'60. 

21  lis.  The  crime  of  larceny,  perpetrated  in 
another  state,  is  not  transplanted  witn  the  goods 
into  this  state,  so  as  to  be  punishable  here.  Id. 

21114.  But  only  so  as  to  return  the  criminal 
to  the  proper  vicinage.  Id. 

Sills*  €■  P.  ooart  in  criminal  prosecutioos 
has  jurisdiction  only  co-extensive  with  the  lim- 
its of  the  county.  J9u6er  v.  Bobmon,  28-137, 
'64.  Alm,theC.a  Skenyr.  fPta&m,  1-96. '48. 

21116.  Can  not  issue  a  warrant  of  commit- 
ment for  contempt,  to  sheriff  of  anoUier  county. 
Sherry  v.  Winlonj  supra. 

21117*  When  imprisonment  in  the  county 
Jail  is  the  punishment  for  one  convicted  of  a 
crime,  a  court  can  not  order  that  he  be  impria* 
oned  in  the  jail  ol  another  coun^.  Hnber  r. 
JSoUmoii.  mora. 

21118*  Prior  to  conviction,  awaitingtrial,  he 
may  be  bo  confined,  when  no  suitable  Jail  is  in 
the  coun^  where  the  offense  is  committed.  Id. 

TI.  Besldciit  DefeadantB  9t  DUfemt  Cou- 
tiw. 

81119.  Suit  on  note  governed  bylaw  mer^ 
chant,  msy  be  brought  in  county  where  either 
defendant  resides,  aU  being  served.  Seott  v.  MU- 

kirii,  10-loH,  '58. 

21120.  So,  actions  against  bail,  upon  for- 
feited recognizances.  SiaU  y.Vancaikenbwrg,  15- 
185,  '60. 

21121.  Partnership.  A  and  B  were  part- 
ners. A  was  a  non-resident.  Held;  A  could 
not  be  sued  on  a  firm  debt,  unless  B  be  joined, 
and  the  action  rami  be  brought  in  the  county 
in  which  B  resided.  Boonim  v.  Bay,  72-161,  '80. 

21122.  When  an  administrator  is  a  neces- 
sary party  to  an  action,  he  may  be  sued  in  any 
county  where  any  of  his  conlefendante  may  re- 
aideu  OiPmT.<Sbtfe,  26-107, '66. 


to        claim  against  the  estate. 

21124.  Third  parties  (residing  in  Marion 
coun^),  supposed  to  be  holding  funds  belonging 
to  a  non-resident  judgment-debtor,  may  be  made 
parties  defendant,  to  answer  in  sopplementaiy 
proceedings  against  such  debtor  in  Vigo  eoonty. 
Fo/wrn  V.  CUtrk,  48-414,  74. 

21126.  An  Indorsee  (tf  «  note,  neMtiaU* 
by  the  law-Berdunt,  may  sue  the  matos  and 
indorsers  in  a  county  where  the  latter  and  not 
the  former,  reside.   KeiKr  v.  FondBs,  46-174,  "73. 

21126.  Objection  to  the  J«rtodtetl0B<^thft 

person,  if  shown  by  the  record,  must  be  taken 
by  demurrer.  If  not,  it  must  be  taken  by  aa> 
swer,  otherwise  it  will  be  deemed  as  waived,  and 
can  not  for  first  time  be  raised  in  S.  C  JS&uer 
v.  Yanda.  supra;  Jfew^  v.  Oattiag,  7-147,  '55u 

21127.  Dismissal  as  to  part  of  defendaats^ 

If  an  action  is  instituted  in  one  county  against 
a  resident  thereof  and  residents  of  other  counties 
and  before  its  final  determinaUon,  such  actiw 
ifi  dismissed  by  the  plaintiff  as  to  tJie  former, 
and  proeecuted  only  against  tlie  non-rendent 
parties,  such  parties  may,  after  such  disminkl, 
plead  and  prove,  in  order  to  defeat  the  jurisdic- 
tion of  the  court  over  them,  that  at  the  time  of 
the  commencement  of  the  action  the  plaintiff 
well  knew  that  soch  parties  were  resiarats 
other  counties,  and  that  the  plaintiff  fraadnlaitr 
ly  joined  the  parties  who  were  residents  of  said 
county,  for  the  purpose  of  compelling  said  noo- 
reetdents  to  submit  to  a  trial  away  from  their 
own  counties.  Shryer  v.  SGner,  20-175,  '63.  Cf. 
60-160. 

21128.  When  a  necessary  party,  an  adminis' 
trator  may  be  sued  in  any  county  where  any  of 
his  co-defendants  reside.  Owen  v.  iState.  26-107, 
'65. 

21129*  ladonwn.  Answer  by  makento  je- 

risdiction  of  the  court,  "  that  ever  since  dale  of 
note,  all  makers  thereof  were  citizens  o^  and  bad 
resided  in,  Bush  county,  and  had  never  redded  in 
Wayne  county,  and  that  payee  of  note  indorsed 
same  to  plaintiff  after  itti  maturity  andprotest, 
and  only  for  purpose  of  havii^ suit  brought  apon 
it  in  'N\  ayne  county,'"  etc.  Demurrer  to  answer 
snstabeiL  Held;  ruling  was  righL  NamB  t. 
Hiak,  2S-346,  '64. 

21180.  Remedy  against  Indorser.  If  th» 
indorser  demanded  payment  within  a  ressona- 
ble  time  after  th'fe  indorsement,  and  ^ve  notice 
to  the  indorser  of  non-payment,  or  if  the  latter 
waived  such  demand  and  notice,  the  latter  is 
immediately  liable  and  may  be  sued  jointly  with 
the  makers.  In  either  case  action  may  be  ia 
conn^  when  indorser  resides.  Id. 

211S1.  Residence.  Where  one  of  two  oo- 
defendants  is  a  resident  in  the  county  of  B,  la 
action  may  be  brought  in  such  county  againt 
both  defendants,  although  the  other  is  a  resident 
of  another  county,  he  being  a  necessary  party  to 
the  action.    McCammock  v.  Oark,  16-320,  '61. 

21182.  Parties  In  different  connttes.  A, 
.  residing  in  Jackson  county,  and  B,  in  Cluk 
county,  were  sued  in  assumpsit  in  the  Jackaon 
C.  C.  Each  was  served  in  the  county  where  he 
resided.  The  plaintiff,  afterward,  by  leave  of 
court,  amended  his  writ  and  declaration  by  strik- 
ing  out  the  name  of  A,  B  was  then  called  and 
defaulted,  and  a  jury  was  impaneled,  vhieli 
assessed  uie  damages  against  him.  The  tmaf 
meat  was  set  aside,  and,  on  the  ^daintiff's  mo- 
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tion,  another  jaty  was  called  and  a  new  assess- 
ment made,  and  judgment  rendered  thereon. 
Held;  leave  to  amend  was  properly  granted, 
Sdd;  A  and  B,  when  served  with  process,  were 
brought  within  the  jurisdiction  of  ue court,  and 
that  the  dismissal  as  to  A  did  not  divest  the 
jurisdiction  over  B,  the  record  not  disclosing 
that  A  could  not  have  been  l^Uy  included  in 
the  judgment.   Ri^rtam  v.  Tkomjtaon,  S-19(^  '51. 

SllSS.  Action  on  a  note,  payable  at  bank  in 
this  state,  may  be  brought  in  the  county  where 
the  iodorsera  reside;  and  the  makers,  though 
residing  in  other  coonties,  may  be  joined.  i&I 
T.&fk  89-316,72. 

21  Im*  Action  by  an  IndorBee  oi  a  note  or 
bill  of  exchange,  Dutiable  by  the  law-mer- 
chant, or  by  the  law  of  this  state,  may  be  insti- 
tuted against  the  whole  or  any  number  of  the 
parties  liable  thereon.  Jtfars&afl  t.  Pyeatt.  18- 
265,  '59. 

81185.  This  was  not  the  rale  before  the  code. 
Bm»g-9.SiU»,  1-125, '48. 

Tn.  DonUe  and  Conflicting  JnrMlctiou. 

21188.  Conflletln|[.  The  circuit  conrt  can 
not  have  jurisdiction,  in  an  action  for  partition, 
of  an  application  to  have  the  land  sold  to 

Say  debts  of  decedent.   The  jurisdictions  are 
istinct  and  can  not  so  conflict.  DoiiUaU  T.  SmUtk. 
«(M63,  '80. 

21187.  Two*foMJorIs4tctlOD.  The  cireait 
courts  have  probate  Jurisdiction,  which  is  sepa- 
rate from  tneir  general  jurisdiction  in  civil 
causes.  The  methods  of  proceeding  in  the  one 
side  are  equally  separate  from  those  of  the 
other ;  are  required  to  be  kept  in  separate  books, 
in  the  same  manner  as  when  the  court  of  com- 
mon pleas  had  its  exclusive  probate  jurisdic- 
tion. NobU  V.  J/cOtnnw,  66-528, 77.  Cf.  Aiex- 
mAr    AUacanxlar,  48-66V74. 

21188.  Conlllct  of.  When  a  proper  petition 
has  been  filed  before  the  county  commissioners 
by  the  proper  parties,  for  the  incor]M>rat)on  of  a 
town,  it  is  the  duty  of  the  commissioners  to  act 
thereotl.  After  the  filing  of  such  petition,  the 
territory  embraced  therein  can  not  be  annexed 
to  an  adjoining  city  by  the  city  council.  The 
foreman  acquired  the  first  jurisdiction.  2Wor 
V.  dtjf  n.Waone,  47-274»  74. 

21189.  Twice  liable.  Two  JarisilctloM. 

A  party  may  be  punished  twice  for  same  act 
under  difierent  jurisdictions ;  as  for  an  act  in 
violation  of  a  charter  of  a  citv  and  a  penal  law 
of  the  sUte.  Ambrme  v.  SlaU,  ^-^1,  '55 ;  61-411. 

21140.  Also,  under  a  law  of  the  state  and 
U.  a  SUaer.  Moore,  6-436,  '65.  Cf.  Waido  v. 
WaUaee,  12-569,  682, '69. 

21141.  The  C.  C.  have  both  common  law  and 
equity  powere,  but  in  exercising  the  different 
jurisdictions,  they  act  as  distinct  and  independ- 
ent tribunals.  Bequelle  v.  LamlU,  5  filf.  443,  '40. 

21142.  Exclusive.  Indictment  in  Madison 
county  for  assault  and  battery  with  an  intent  to 
commit  a  rape.  The  act  of  '49  gave  the  justices 
exclusive  jusisdiction  in  cases  of  assault  and  bat- 
tery. ProsecutingattonieventeredanfTffeDroMoui 
as  to  the  intent  Defendant  was  found  guilty 
of  a  simple  assault  and  batteir.  Held ;  C.  C. 
had  no  iurisdiction.   Nehon  v.  SbUe,  2-249,  '50. 

2114o*  Also,  when  so  found  guilty  without  a 
iioI.pnw.  Amt&T.iStale,  2-251,  ^50;  td.  286,  636. 
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Till.  Local}  Actions  In  Ben* 

See  BaUroada,  KHiing  Stodc. 

21144.  Judgments  in  rem  may  be  valid  with- 
out  petsonal  notice  having  been  served  on  the 
owner,  jurisdiction  having  been  acqnired  of  the 
property.    IFtfcy  v.  61-467,  ^78. 

21145.  The  owner  of  pro[»erty  on  which  are 
two  mortgi^es  executed  by  hts  renders,  to  dif- 
ferent parties  residing  in  other  counties,  and 
between  whom  are  matters  in  dispute  as  to  the 
validity  of  their  respective  mortgagee,  can  file  a 
bill  of  interpleader  in  the  county  where  the 
profierty  ia  situate,  and  cause  the  mortgageei 
to  uiere  have  a  judlinal  settiement.  Ndt^gtr  v. 
JZemoUt  62-218,  '75. 

21146.  A  mortgage  on  lanA  In  different 
coonties  may  be  foreclosed  in  either  county  in 
which  a  part  is  situate.  Miimm  t.  Tn^lor^  4S- 
169,  '74. 

21147.  Place  of  sale.  But  each  tract  or 
parcel  must  be  sold  in  the  county  in  which  it  is 
situate.  Id. 

21148.  Action  to  set  aside  app<rfiitamit 

as  administrator,  and  the  order  for  the  sale 
by  him  of  land  of  decedent  |  also  to  set  aside 
and  cancel  the  sale  made  b^  him  to  a  purchaser, 
to  which  the  purchaser  is  a  party,  must  be 
brought  in  the  county  where  the  land  is  situate. 
MeManmu  v.  Bvthy  48-303,  '74. 

21149.  Action  for  partition  of  landalyingin 
two  counties  may  he  Drought  in  C.  G  of  einter 
countr.    HyaU  v.  OxAfon,  69-436,  '80. 

21160.  In  decreeing  adlroree,  no  jurisdic- 
tion can  be  had  of  land  in  anodiarcoont]r<. 
Bunch  v.  Bunch,  26-400j  '66. 

21161.  Actions  for  injury  to  land  must  be 
brought  in  the  county  where  the  land  is  situate. 
Section  28  of  the  code  defines  jurisdiction,  and 
not  venue.  LoA  t.  MalkU,  87-306,  '71 ;  Ham  v. 
AMa«,6Blf.669,'43.  (a&'81,807.) 

81162.  The  eTidence  must  show  that  action 
is  so  brought   iVfcAonf  v.  Ompbdl,  6-494,  '64. 

21168.  Also,  actions  for  the  specific  pei^ 
formance  of  a  contract  for  the  sale  and  convey- 
ance of  land.    PiirhtT  v.  MeAUitler,  \4r-12,  '69. 

31164.  The  question  maybe  raised  by  de- 
murrer. Id, 

21166.  The  objection  to  the  InrlsdlctloB 
may  be  raised  an  answer  or  at  any  sabae- 
qnent  stase  of  the  proceedings.  Broim/ietd  t. 
Weiehi,  9-394.  '57. 

21166.  May  be  raised  by  motion  In  arrest 
N.A.AS.R.CO.  V.  fluf,  19-444,  '62. 

21157.  C.  C.  court  of  one  county  can  not  have 
jurisdiction  to  adjudicate  as  to  title  of  land  in 
another  county  where  no  part  of  the  land  incon- 
trovenyis  in  the  former  county.  If.A.Jt8.  B. 
Cb.  T.  Hvff,  19-444,  '62.  Cf.  87-306. 

S1168.  An  assignment  was  made  in  T  county 
of  lands  in  T  and  J  county,  in  trust  for  credit- 
ors. The  land  in  J  county  was  sold  on  an  ex* 
ecution  against  assignor.  Action  by  vendee 
against  assi^ee  to  set  aside  the  trust  deed,  must 
be  brought  in  J  county.  Id. 

21159.  Complaint  for  a  partition,  filed  in 
C.  C,  need  not  affirmatively  show  (to  be  good 
on  diemuner)  that  the  land  is  in  the  county 
where  the  action  is  brought  Godfrey  y.  Godfrey, 
1 7-6,  '61.  Nor  in  an  action  to  recover  posses- 
Ston  of  land.   Bnwnfidd  v.  Weiehi,  9-394,  '57. 

81164K  The  courts  will  presume  in  favor  of 
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the  judgment  of  s  coart  of  general  jurisdiction, 
the  record  oot  showing  the  contrary,  that  the 
land,  in  a  foreclosure  suit,  was  situated  within 
the  jurisdiction  of  the  court.  Oii/pk  t.  PhiUipt, 
17-209,  '61. 

211«1.  Petition  wu  filed  in  P.  C.  widow 
showing  release  of  dower  estate  in  certain  lands 
by  her,  in  consideration  of  an  agreement  of  her 
son  to  convey  life  estate  in  certain  other  lands 
to  her;  prater  for  speci6c  performance.  Held; 
the  proceeding  was  essentiall^r  one  in  chancery, 
and  that,  as  a  court  of  equity,  the  P.  C.  bad 
jurisdiction.  Held;  the  salt  was  properly 
Woivfat  in  the  ooonty  where  the  defendutt 
resMed,  ttongh  the  huid  ww  la  uother. 
Ikkart  V.  DeAarl,  lo-ltt7,  *60.  Cf.  CW  t.  Ooot, 
6-268,  '55.   OmUra,  Birker  t.  MeMiiter,  infra. 

21162.  Am  action  for  mmoIIc  perfomuBoe 
for  the  conveyance  of  Una  must  be  commenced 
in  the  county  in  which  the  land  is  situate.  Par- 
ker V.  MeAUister,  li-12,  '59.  Contra,  DthaH  v. 
IMuiri,  nipra. 

21168.  Such  an  action  was  formerly  tram- 
tny.  Com  V.  Cook,  6-268,  '55.  But  is  now  local, 
nnder  2  B.  S.  p.  33,  sec.  28,  which  is,  that  an 
action  mnst  be  commenced  in  the  county  in 
which  the  subject  of  the  action,  etc,  is  situate. 
Jbrier  v.  MeAUuter,  tttpra. 

21164.  Where  lawU  to  be  divided  He  tn  two 

eonntleSf  partition  or  sale  of  them  mar  be  made 
by  the  court  in  one  of  the  counties,  and  only  one 
set  of  appraisers  is  necessary.  Shall  v.  Kamon, 
12-34,  '59. 

2II60.  Local  actions.  Writ  of  mandate 
•gainst  a  canal  company,  commanding  them  to 
rebuild  a  bridge,  or  show  cause,  etc.  The  com- 
pany appeared  and  moved  to  dismiss  on  ground 
that  thetr  principal  office  and  place  of  business 
is  in  a  county  over  which  the  court  has  not  juris- 
diction. Held;  thiscaseisnot  within  thatclasB of 
actions  which  must  be  instituted  in  the  county 
in  which  the  subject  of  the  action,  or  some  part 
of  it,  arose ;  nor  does  the  act  of  '52,  prescribing 
the  manner  of  proceeding  against  canal  com- 
panies for  failare  to  re-build  or  repair  bridges, 
apply  to  it.  Court  had  no  jurisdiction.  .State  v. 
IT K.  CW  Cb.,  8-320, '66.  (r.R.  8. '81, 2896-99.) 

21166*  The  circumstance  that  trespass  q.  e./. 
was  committed  in  one  county  by  persona  resi- 
dent in  another,  does  not  authorize  ca.  ad  m., 
issued  in  former  county,  to  be  directed  to  sher- 
iff of  latter,   ifam  v.  Bs^en,  6  Bit  559, '43. 

IX.  Cfaaa^  of  Conatles  aad  Courts. 

21167.  When,  from  one  county  a  new  county 
is  made  under  the  provisions  of  a  supplemental 
act  of  March  5,  'o9  (v.  R  S.  '81. 4210,  4231 ),  the 
courts  of  the  old  county  continue  to  hold  juris- 
diction in  actions  concerning  real  estate,  situate 
within  the  boundaries  of  the  new  county,  until 
the  time  is  fixed  by  the  judge  for  the  holding 
of  its  first  term  in  the  new  county.  MWc  v.  KtsO, 
60-226,  '77. 

eil6S.  Bill  was  filed  in  Union  C.  C.  to  revive 
decree  of  Franklin  C.  C.  in  favor  of  complain- 
ants' ancestor,  respecting  land  situate,  at  time 
of  decree,  in  Franlclin  county.  When  bill  was 
filed  the  land  lay  in  Union  county,  the  connty 
boundaries  having  been  changed.  Held; 
Union  C.  C.  had  no  jurisdiction.  Arnold  t.  Stt/let, 
2  Blf.  391,  *31.  Cf.  19-401. 

21169.  On  the  13th  of  May,  '69,  the  act  cre- 
ating the  Vanderburgh  criminal  court  went  in- 


to force.  On  the  2Ist  of  May,  '69,  the  grand  jury 
impaneled  on  the  18th  by  the  circuit  court  of 
said  court,  and  before  the  tirat  term  of  said  crim- 
inal court,  returned  an  indictment  against  de- 
fendant. The  case  was  transferred  to  the  said 
criminal  court.  Held;  the  indictment  should  be 
quashed,  as  the  court  in  which  it  was  found  had 
no  jurisdiction  of  the  subject-matter.  State  v 
H«n^tno,  68-189,  70. 

21170.  A  bill  of  chancery  was  filed  in  the 
Union  circuit  court  to  revive  a  decree  of  the 
Franklin  circuit  court  in  favor  of  the  complain- 
ant's ancestor  respecting  land  situate,  at  the 
time  of  decree,  in  Franklin  county.  When  the 
bill  of  revivor  was  filed,  the  land,  in  consequence 
of  a  change  in  county  boundaries,  lay  in  Union 
cminty.  Held  ;  should  ban  been  filed  in  the 
Franklin  circuit  court,  the  Union  cirenit  court 
having  no  jurisdiction  of  the  canse.  AmoU  r. 
Stylo,  supra. 

21171.  Onster.  An  action  to  foreclose  a 
mortgage  when  brought  in  the  proper  county, 
can  not  be  defeated  by  a  subsequent  division  of 
the  coanty.  Buekin^iom  v.  Gregg,  19-401,  '62. 

X.  Becord  and  Fresuiitiini. 

21172.  Jurisdiction  Is  presumed,  the  tec 

ord  being  silent  on  tiie  subject,  where  collateral 
attack  is  made  upon  iudgment  of  a  domestic 
court  of  general  jurisdiction.  DuiggimM  r.  Cbo^ 
71-579,  '80. 

21178.  On  appeal  to  S.  C,  record  must  a^ 
flrMatively  show  serrlee  on,  or  appearance 
by,  Inlhnt  defendants,  or  presumption  will  be 
that  the  court  had  no  jurisdiction  over  them. 
Chmr  V.  Caner,  64-194,  78. 

21174.  Proceedings  of  acourt  of  inferiorand 
limited  jurisdiction  will  not  be  deemed  valid, 
unless  facts  necessary  to  confer  jurisdiction  are 
affirmatively  shown.  Cd:  K  B.Co.v.Skvita.tl- 
rn,  '69 ;  Slate  v.  QaeheiJieimer,  S1M3,  HtS.  Cf. 
88-32  :  48-258 ;  76-20. 

21l7fi.  Whereacourtof  general  jurisdiction 
exercises  jurisdiction,  S.  C.  will  presume  that  it 
rightfully  assumed  and  exercised  it.  Houk  v. 
Barthold,  78-21,  '80. 

21176.  Where  Inferior  courts  are  required 
to  ascertain  and  decide  upon  the  facts  essential 
to  its  jurisdictionj  the  determination  thereon  is 
conclusive  as  against  collateral  attack.  MuBi- 
kin  V.  City  Bloomingloi^  72-161,  '80. 

21177.  An  orderoi  theboudof  c<Hnmi8sion- 
ers,  directing  the  annexation  of  territory  to  a 
town,  is  conclusive.  Id. 

21 178.  An  order,  in  a  proceeding  by  petition 
for  an  appropriation  by  a  township,  to  aid  in 
the  construction  of  a  railroad,  under  act  of  Mar 
12,  '69,  that  the  prayer  of  the  petition  be  granted, 
is  a  judgment  in  favor  of  the  material  questions 
presented  by  the  petition,  including  the  due  or- 
ganization of  the  company,  and  its  right  to  re- 
ceive aid,  and  can  not  be  collaterally  attacked. 
Bd.  Corn's  Lawrerue  Co.  v.  HalL  70^69,  '80. 

21179.  Jndgmenta  attacked  collaterallr. 
Where  the  judgment  or  proceedings  of  a  dom«- 
tic  court  of  ^neral  jurisdiction,  come  collater- 
ally in  question,  and  the  record  discloses  nothing 
upon  the  point,  jurisdiction  of  the  person  will 
be  presumed.  Hatekau  v.  HauMaM,  28-66,  '67; 
Waltt  V.  Borrouaif,  25-380,  '65. 

21180*  Judgments  in  United  States  courts 
are  entitled  to  this  presumption,  ffmm  v.  Rr± 
66-5% '76. 
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Doe,  1-130,  '48. 

21182.  An  admlniBtntor's  sale,  by  order  of 
court,  the  record  being  silent,  will  be  presumed 
to  have  been  made  on  the  proper  notice.  Doe  v. 
SoTvetf,  »-104,  '61. 

21188.  Unless  the  record  shows  the  eontraiy. 
Doe  V.  Botsenj  8-197,  '56. 

21184*  When  the  judgment  or  proceedings 
were  in  a  foreign  state,  uie  record  must  show 
affirmatively  such  jurisdiction.  Aalilejf  T. Lairdy 
14-222.  '60. 

2118o.  Presumption.  Where,  in  an  action 
for  slander,  complaint  alleged  that  defendant 
had  chan^  plaintiff  with  having  committed 

Serjury  at  a  certain  trial  in  the  C.  C,  wherein 
efendant  was  prosecuted  for  a  misdemeanor, 
the  time  of  such  prosecution  not  being  alleged. 
Hdi;  It  must  be  presumed  that  such  prosecu- 
tion was  instituted  when  the  C.  C.  had  jurisdic- 
tion over  the  misdemeanor  charged,  as  the  C.  C 
had  had  such  jurisdiction  for  several  jears  be- 
fore commencement  of  Buch  action  for  slander. 
Dean  Y.MiUer,  66-440,  '79. 

21186.  Judge  pro  tern.  When  a  change  of 
Tenue  is  taken  trom  a  judge,  and  a  practicing  at- 
tornej  is  appointed  to  act  as  judge,  and  an  ob- 
jection and  exception  is  taken  to  such  acting 
judge,  the  record  should  show  that  the  appoint- 
ment was  made  in  writing  and  entered  upon  the 
order  book,  and  that  the  appointee  took  required 
oath;  or  jurisdiction  will  not  be  shown  and  the 
judgment  is  void.  Kemtedy  v.  ^aJx,  63-542, 76 ; 
Etant  V.  SlaU,  56-459,  '77. 

211S7.  Wher«  all  objections  to  the  right  of  a 
temporary  judge  were  waived  of  record  by  par- 
ties, S.  C.  will  not  question  ri^t  of  such  judge. 
Mmdog  v.  OamU,  80-338,  '72. 

21188.  The  record  of  a  court  of  limited  juris- 
diction mast  show  affirmatively  the  facts  war- 
ranting an  exercise  of  jurisdiction.  Cobby.  Stale, 
27-133,  '66 ;  JMcChrty  v.  SuUe,  16-310 '61 ;  JvMtiee 
V.  State.  17-56,  '61 ;  Britton  v.  State,  64-535,  '76. 

21189.  When  the  record  shows  that  a  claim 
against  an  estate  was  filed  in  the  clerk's  office 
more  than  ten  days  before  the  next  term  of 
court,  and  it  makes  its  next  appearance  on  the 
issue  docket,  for  trial  in  the  second  term  of  the 
court  thereafter,  and  no  objection  is  made  that 
it  had  never  been  placed  on  the  appearance 
docket,  except  for  the  first  time  in  the  Supreme 
Court,  it  will  be  presumed  that  it  was  on  tne  ap- 
pearance docket  and  the  court  had  jurisdiction 
ID  the  case.   Bodman  t.  Bodmim,  6^-444,  76. 

21190.  Orer  infknts.  When  a  court  having 
jurisdiction  of  the  subject-matter,  appoints  a 
guardian  for  certain  infants,  it  decides  the 
question  as  to  the  residence  of  the  infants,  and 
such  decision  is  an  exercise  of  jurisdiction,  and 
can  not  be  collaterally  attacked,  though  the  de- 
cision may  be  erroneous.  Deqwmdre  v.  WiUiams, 
81-444  '69. 

211til.  The  C.  P.  C.  has  M>  Jartadictlon  to 
hear  any  ease  of  felony,  unless  it  appears  on 

the  record  that  accused  is  in  custody,  or  being 
on  bail,  has  consented  to  the  jurisdiction.  Mc- 
Cartv  V.  StaU,  16-310,  '61.  Cf:  27-133  ;  64-535. 

21182.  It  will  be  presumed  that  a  competent 
court  had  jurisdiction  of  the  subject-matter  and 
of  the  parties  in  a  foreclosure  suit  wherever 
judgment  was  rendered,  and  that  the  mortgaged 
premiseB  were  in  the  county  where  the  decree  of 
forecloeore  was  rendered.  JfanM  v.  Evom,  47- 
826,  '74. 


ing  shall  be  intended  to  be  out  of  the  jurisdic- 
tion of  a  superior  court  but  that  which  specially 
appears  to  be  so.  Nothing  shall  be  intended  to 
be  within  the  jurisdiction  of  an  inferior  court 
but  that  which  is  expressly  shown.  Bd.  Coin's 
Oay  Co.  V.  MarkU,  46-96,  '74. 

21184.  When  the  jurisdiction  of  inferior 
courts  is  once  established,  then  all  presumptions 
and  intendments  apply  to  the  actions  of  the 
courts,  as  in  courts  ofgeneral  jarisdiction.  Bd. 
Corn's  Clay  Co.  v.  Markie,  mum ;  Ohnifey  t.  (ySrim, 
24-325,  'k  — '        '  ' 

21196.  Conclnsire.  When  the  jurisdiction 
of  an  inferior  court  depends  upon  a  fact,  which 
it  is  required  to  decide,  such  decision  is  conclu- 
sive, except  in  a  direct  proceeding  to  set  it 
aside  or  reverse  it.  Bd.  Qm'a  GEcty  Co.  v.  MarUtt 
46-96,  '74  ;E.T.AaS.L.Ra.Y.abf  Bmn- 
16-395, '60.    Cf.  82-325 ;  81-444. 

21186.  Common  council  has  jurisdiction  of  a 
certain  matter  when  a  certain  petition  is  signed 
br  a  certain  number  of  freeholders  in  the  city. 
The  decision  by  them  that  such  a  petition  has 
been  filed  in  conclusive.  E.  1.  A  C,  stc*  R,(h.Y. 
Ci^  EmnsviUe,  supra. 

si  197.  The  rale  applies  to  commissioners  of 
county.  Bd.  Om's  Oaa  Oa.  v.  MarkUf  46-96. 
'74 ;  Staie  v.  Needham,  82-325,  '69.  Though  ir- 
regularity may  exist  in  the  petition,  etc.,  acted 
on.    Weston  v.  LunUey,  8S-486.  70. 

21188.  Fresamption.  If  the  record  does  not 
show  the  facts,  and  the  board  commissioners 
acted,  it  will  be  presumed  that  it  found  such 
jurisdictional  facts.  Hordy.  EtHoU^  88-220, '70; 
F.AE  Twrn.  Co.  v.  Barnard,  40-146,  72. 

21 199.  Proof  of  notice  of  a  petition  for  a 
road  must  be  made  before  the  board,  and  is  a 
jurisdictional  fact.  Until  that  is  shown,  court 
can  not  act  Wlien  record  shows  that  such  no- 
tice was  given,  though  without  showing  the  eyi- 
dence,  it  is  conclusive.  Wild  v.  Detg,  48-455, 
'73:^w8enoer  v.  Banselman,  88-80,  '70;  Wright 
V.  Wells,  29-354,  '68 ;  IaUU  v.  Thompson,  24- 
146,  '65. 

21200.  Objection  can  not  be  made  after  the 
board  has  acted.   Ltt^  v.  Thompson,  supra. 

21201.  When  aguardian  files  his  petition  for 
the  sate  of  his  ward's  lands,  in  a  court  having 
jurisdiction  of  the  subject  matter,  the  court  has 
jurisdiction  of  the  wara,  who  is  represented  by 
nisguardian,  and  has  power  to  pass  upon  the 
sufficiency  of  the  petition.  This  power  to  hear 
and  determine  is  jurisdiction.  If  the  court  errs 
in  holding  an  insufficient  petition  to  be  good,  it 
is  mere  error  and  not  a  defect  of  jurisdiction. 
Worlhington  v.  Dunkin,  41-515,  '73. 

21202.  When  courts  of  superior  jurisdiction, 
in  certain  proceedings  must,  from  tne  nature  of 
tbe  case,  before  final  action,  ascertain  whether 
it  has  jurisdiction  to  act  as  it  is  invoked  to  do, 
and  does  so  act,  the  matter  can  not  be  quei- 
tioned  collaterally.  Dequindre  t.  WiiUams,  Si- 
444,  '69. 

21208.  DiToree  by  pnbUcation.  When  a 
party  files  a  complaint  for  divorce,  alleging  any 
one  of  the  statutory  causes,  and  files  the  ^da- 
vit of  a  disinterested  person,  of  (be  non-resi- 
dence of  the  defendant,  and  gives  the  notice  re- 
qnired  hy  law,  and  proves  it  legitimately  to  the 
satisfaction  of  the  court,  the  court  has  jurisdic- 
tion of  the  canse,  and  the  proceedings  and  judg- 
Dieat  ther^n  upon  the  matters  in  controveTsy 


this  state.  MerarloTui  T.  McrarUind.  4U-458,'72. 

21204.  Courts  of  the  justice  of  the  peace  are 
courts  of  limited  jurisdiction,  and  presaDi|)tions 
are  not  indulged  in  favor  of  the  jurisdiction  of 
such  courts.   JoUvt.  Gherino,  40-130,  '72. 

2120&*  If  the  justice  had  no  jurisdiction,  the 
B.  C,  conld  hare  none  on  appeal.  Id. 

81206.  Appearance  without  aathorltjr. 
Where  a  judgment  is  recovered  in  a  court  of 
general  iurisdiction  against  a  defendant,  and  the 
record  snows  Chat  an  attorney  of  the  court  ap- 
peared  and  filed  an  answer,  the  jurisdiction 
can  not  be  controverted,  wdm  it  be  by  a  proof 
of  fraud,  or  the  defendant  was  not  a  citizen  of 
the  state,  nor  during  the  pending  of  the  proceed- 
ings within  the  jurisdiction  of  the  court,  and 
had  neither  been  notified  of  the  pendency  of  the 
suit,  nor  had  given  authority  to  the  attorney  to 
enter  an  appearance  for  him.  Bagott  v.  MaUen, 
82-332,  '6fl:  WUxyv.  B-aU,  28-628,  '64. 

21207.  Before  a  count/  board  can  take 
jorlsdlctlon  of  anapplleatfon  for  the  location 
of  highway,  it  must  appear,  (1)  that  notice  of 
the  application  has  been  given,  {2)  that  twelve 
freeholders  of  the  county  nave  signed  the  peti- 
Uon,  and  (3)  that  six  of  the  petitioners  were  of 
the  immediate  neighborhood  of  the  road.  LiUte 
V.  Tltompaon,  24-146,  '65.  All  the  facts  neces- 
sary to  give  jurisdiction  must  affirmatively  ap- 
pear bv  the  record.    Orotsly  v.  O'Brien.  24-^25, 

21208.  The  subject-matter  of  "inclosures" 
has  notiiing  to  do  with  jurisdiction.  Id. 

21209.  Where  fkcts  gMug  to  the  C.  P. 
court  Jurisdiction  to  tty  a  felony  appear  in  the 
information,  they  need  not  appear  upon  the  or- 
der book  or  in  the  judgment  of  the  court.  Holr 
{and  V.  Slaie,  22-343,  '64. 

21210.  Where,  In  an  application  by  anad- 
minlgtrator  to  sell  land,  the  record  shows  that 
the  heirs  were  not  notified,  otherwise  than  by 
the  appointment  of  a  guardian  ad  litem  for  them, 
and  citing  him  to  appear  and  show  cause  why 
the  propert^r  should  not  be  sold,  the  court  has 
no  jurisdiction  over  theno,  and  the  proceeding 
as  to  them  is  a  nullity.  Choi  v.  Pierion,  21-1^ 
'63.   Cf.  &-33. 

21211*  If  the  record  in  such  proceeding  fail 
to  name  the  heirs  otherwise  than  by  general 
designation  as  "heirs,"  there  is  no  presumption 
of  jurisdiction  over  the  person,  and  the  proceed- 
ing as  to  them  is  a  nullity.  Id 

21212.  Presamed.  AdmlBistrator'a  sale. 
In  an  application  in  the  court  of  C.  P.  by  an 
adminutrator,  for  the  sale  of  real  estate,  the 
record  says :  "  It  appeared  to  the  satisfaction  of 
the  court  that  process  had  been  served  on  the 
defendants,"  some  of  whom  were  minors,  "more 
than  ten  days  before  the  first  day  of  the  term,'' 
ete.,  and  thereupon  a  guardian  ad  lUem  was  ap- 
pointed and  answered  for  the  infants.  The  rec- 
ord shows  that  writs  were  regularly  issued 
against  the  defendants,  bnt  fails  to  snow  any 
returns.  The  application  was  granted ;  the  land 
directed  to  be  sold  at  public  auction ;  it  was  so 
sold,  and  the  auctioneer,  whom  tlie  administra- 
tor had  employed  to  cr/  the  sale,  having  himself 
made  the  last  and  highest  bid  therefor,  said 
land  was  sold  to  him  by  the  administrator.  The 
sale  was  duly  reported  to  and  confirmed  by  the 
court.  After  the  money  had  been  paid  accord- 
ing to  the  terms  of  the  sale,  the  fuct  was  duly 


eration,  a  deed  was  ordered  to  be  executed  to  the 
purchaser.  Two  years  afterward  a  deed  was  made 
and  reported  and  approved.  Over  eleven  yetiB 
after  the  confirmation  of  the  sale,  the  heiis  of  the 
intestate  sue /or  the  potaasim  <^  the  Uatd.  Hdd;  1. 
The  record  does  not  exclude  the  inference  dut 
due  notice  was  gjven  to  the  defendants  of  the 
pendency  of  the  application,  and  it  will  thet^ 
fore  be  presumed  by  this  court  that  it  was  giveii. 
2.  The  sale  to  the  person  acting  as  auctioneer, 
under  the  circumstances,  was  a  sale  to  a  third 
person,  and  valid.  Hawkintv.  Bagan,  20-193,'63. 

21218.  Contradiction  of  sheriff's  return 
Suitto  recoverland  upon  a  sheriff 's deed.  De- 
fendant claimed  title  as  vendee  of  execution-de- 
fendant The  sheriff's  sale  was  upon  a  jadg- 
ment  recovered  before  a  justice,  a  transcript  of 
which  was  filed  in  the  office  of  the  clerk  of  the 
C.  P.  C.  Complaint  averred  that  the  defendant 
purchased  while  the  writ  was  in  the  sheriffs 
hands,  and  after  levy  upon  the  land.  The  issne 
upon  which  the  cause  was  decided  was  made 
upon  a  paragraph  of  the  answer  setting  up  that 
the  judgment-defendant  was  not  at  the  time  of 
the  rendition  of  the  judgment^  resident  of  the 
county,  and  did  not  appear.  The  findii^  of  the 
court  sustained  the  facts  stated  in  this  paia- 
mph,  and  declared  the  judgment  a  nullity. 
Hm;  even  if  the  officer's  return  could  have 
been  contradicted,  as  it  was  not  averred  that  de- 
fendant had  not  beien  served  with  process,  the  an- 
swer was  bad.  and  the  finding  erroneous.  Ea»Ur- 
day  Y.Joy,  14-371,  '60. 

21214.  Where  the  court  below  has  Uken  ju- 
risdiction, the  presumption  is  in  favor  orthe  ju- 
risdiction.  Bagm  v.  Haynet,  10-348,  '68. 

21216.  If  an  indictment  be  found  in  C.  C  of 
one  county,  and  be  tried  in  C  C  of  another,  rec- 
ord not  showing  a  change  of  venue,  nor  that  any 
objection  was  made  to  jurisdiction  of  latter 
court,  a  change  of  venue  will  be  presumed.  Doty 
v.  Staie,  6  Blf.  529,  '43. 

21216.  In  courts  of  Inferior  Jnrlsdtetlon, 
the  mode  prescribed  by  statute  must  be  sub- 
stantially pursued,  or  toe  acts  and  iud^ments  of 
the  cou  rt  will  be  eonm  wmjvdue  and  void.  Mm- 
man  v.  ForrtaL  27-233,  '66 ;  WkUe  r.  CbnoHr,  6 
Bit  462,  '40.' 

21217.  This  must  be  shown  upon  the  face  of 
the  proceedings  before  commUsIoners*  JBosoi- 
thalv.  M.&LP.  Co.  10-358, '68;  iZAode  iM^ 
2-53,  '50.  And  Justices.  Slrcmd>any.  inoe,  S- 
157,  >54.    CilBlf.  86. 

21218.  il/iter,  the  parties  to  such  proceedings 
would  be  trespassers.  Barkeloo  v.  BandaB,  4  Blf. 
476,  '38. 

21219.  Offenses  punishable  by  a  fine  not  ex- 
ceeding three  dollars,  belong  exclusivelj  to  the 
jurisdiction  of  justices.  Other  offenses,  punish- 
able by  fine  which  may  be  more  or  less  than 
three  dollars,  according  to  the  circumstances, 
are  cognisable  only  by  C.  C  Siate  t.  AJberttm. 
2  Blf.  251,  '29. 

XI.  Froee«dinf8  of  Other  Courts. 

21220.  One  court  can  not  control  the  execu- 
tion of  the  ordera  or  ^t>cessof  any  other  court  of 
equal  jurisdiction.  The  C.  P.  C  can  not  injotn 
and  adjudicate  upon  the  validitv  of  process 
issued  from  the  C  C  I.A  I.B.Co.y.  WUtiamM, 
22-198,  '64. 


«xecuUon  thereof.   Oregoty  t.  J^aihte,  8^-66,  'ST. 

21288.  Hor  can  a  G.  court  review  and  correct 
"the  record  and  judgment  of  the  C.  P.  court  of  the 
same  county,  for  tne  sale  of  land  by  a  guardian, 
-so  as  to  correct  the  description  of  the  land  sold. 
Coleman  v.  Barnes,  88-93,  70. 

21228.  C.  C.  has  jurisdiction  of  an  action  to 
injoin  a  sale  on  the  execution  of  the  C.  P.  court 
upon  the  ground  that  the  property  about  to  be 
sold,  was  not  the  property  of  the  executwn-de- 
liendant.  Dtaia  r.  Cbrk,  28-424,  '66. 


Xn.  United  SUtes  and  State  Courts. 

•See  BeoumU  cf  Ohmm;  MurOal  ^  UniUd  Staiea. 

21224.  Jurlsdietlon  of  U.  8.  district  court 
ior  Kansas  has  no  jurisdiction  over  a  resident 
<«f  Arkansaa.   Oox  t.  iVcuithu, 72-206,  '80. 

S1825.  An  assigBee  In  bankmpt^  can  not 

institute  proceedings  in  state  courts  to  recover 
<lainas  due  the  estate  of  the  bankrupt.  The 
United  States  courts  have  exclusive  jurisdiction 
of  all  matters  and  proceedings  in  oankmptcy, 
«ubeequent  to  the  amended  act  of  congress  of 
June  22, '74.   Shenoood  v.  Bums,  6S-602, '77. 

21828*  The  asaiimee  may,  under  the  direc- 
tion of  tltt  coart,  collect  Ic^fl^  but  not  equitable, 
demands  in  favor  of  the  bankrupt  estate  in  the 
.rtatecourt.  /d  (iftwttnswv.  JVwfcr,  2-216 ;  3far*- 
«onv.j5aney,  47-31, '74;  SaiUetfv.StUheTiand,S^ 
339,  351,  overruled,  but  reconciled.) 

21227.  The  bankrupt  act  can  not  be  enforced 
in  state  courts  by  furnishing  the  grounds  of  at- 
tachment. Such  remedy  must  be  exercised  in 
•courts  of  bankruptcy.  <SSran^  T.  Sutherktnd,  54- 
ZS&,  '76. 

81288.  The  state  and  the  United  States  have 
■concurrent jurisdiction  to  punish  counterfeiting. 
•Snoddi/  V.  Howanl,  51-411,  '75;  StaU  v.  Moore, 
4M36,  '55;  Ckea  v.  SlaU,  1  Blf.  198, '22. 

21820.  The  admlraltr  Jnrisdietlon  of  U. 
S.  courts  does  not  extend  to  cases  where  a  lien 
is  claimed  by  builders  of  a  vessel,  for  work  and 
materials  furnished  in  its  construction.  SirUon 
r.SUttm-boalBoberU,  46-476,74. 

81280.  State  courts.  The  state  courts  have 
jurisdiction  of  an  action  in  r«m,  to  enforce  the 
statutory  lien  on  a  steamboat  for  materials,  etc., 
UB«1  in  its  construction  in  this  state.  SitUon  v. 
£t«at^boai  Bt^erts,  84-448,  '7D  iWyatt  v.  Sttofcfcy, 
iSO-279,  '68.  ( Omtnt,  Ford  v.  Paget,  20-52 ;  Bal- 
Jard  V.  WUishire,  28-341,  '67.) 

21281.  Conlllet  with  U.  S.  commerce.  Sec. 
784  (R.S.  '81, 284),enacting  thatonecausingthe 
•death  of  another  on  account  of  his  wrongful  act 
■or  omission  and  providing  a  remedy,  applies  to 
cases  where  death  is  caused  by  wrongful  nets  or 
omissions  on  vessels,  whilst  navigating  the  Ohio 
river  under  license,  nnder  the  acts  of  congress, 
by  the  owners  or  their  agents,  of  such  vessels. 
It  is  not  invalid  as  tending  to  regulate  com- 
merce, or  as  hindering  the  free  use  of  the  license 
to  so  navigate.  Skerhck  v.  AUing,  44-184,  73. 

21282.  State  courts  have  jurisdiction  to  in- 
force  a  claim  for  wharfage  against  domestic 
vessels.  C%  JeffenomiUe  v.  Steam  Ferry-boast,  85- 
19,  '70. 

21238.  A  state  Jutee,  upon  a  petition  show- 
ing that  a  soldier  under  the  age  of  18  years,  is 
held  under  an  enlistment  by  an  officer  of  the  U. 
'S.,  has  jurisdiction  to grant  thedischai^  of  such 


21284.  Suit  in  chancenr  party  havlngpre* 
vious  equitable  title,  to  obtain  1^1  title  from 
patentee  whose  patent  issued  by  mistake  and 
without  authority.  Held  ;  though  the  question 
be  considered  as  depending  on  acts  of  congress, 
the  courts  of  the  state  have  Jurisdiction  in  the 
first  instance.    Ma>jer  v.  MeVuUotigh,  1-339,  '49. 

21285<  One  can  not  be  punished  under  laws 
of  this  state,  for  becoming,  out  of  this  state,  ac- 
cessory before  the  fact  to  a  felony  committed  in 
this  state.   Johns  v.  Stale,  10-421,  '62. 

21286.  A  state  court  has  no  autborttf  to 
set  aside  a  decision  of  the  register  and  receiver 
of  a  U.  S.  land  ofBce,  respecting  a  pre-emjptton 
right  to  public  land,  for  mere  error  of  opinion. 
Stetoart  v.  Haynes,  6  Blf.  354,  '42. 

21287.  If  a  marshal  levy  an  execution  of  a 
federal  court  on  the  goods  of  a  stranger  to  the 
execution,  he  violates  the  laws  of  the  state,  and 
may  be  sued  In  its  courts,  by  the  injured  party, 
in  trespass  or  trover,  for  the  damages  sustalneo. 
Hanna  v.  StaiJ)er(fer,  6  Blf.  520,  '43. 

21288*  The  owner  of  the  goods  may  also  sus- 
tain an  action  of  replevin  against  the  marshal ; 
or  he  may  file  his  claim  to  the  goods  before  a 
justice,  and  hare  the  rig^t  of  property  tried.  H, 

XIIL  Agreed  Statement  of  Faets. 

21280.  Jurisdiction  can  not  be  conferred  on 
the  S.  C.  by  consent.  The  S.  C,  by  taking  and 
exercising  jnriadiction  in  a  cause  where  the 
right  of  appeal  does  not  exist,  can  not  acquire 
jurisdiction  so  as  to  give  force  and  efiect  to  its 
rulings,  which  would  he  merely  an  Mier  cKetem. 
Davis  V.  Dams,  86-160,  71. 

21240.  Parties  can  not,  by  agreement,  submit 
for  the  consideration  of  8.  C.  aiur  question  not 
presented  by  the  record.  Bd.  um't  Xaminas 
Vo.  V.  Nevman,  85-10,  '70. 

81841*  Nor  when  a  cause  of  action  between 
the  parties  is  not  shown.  Oregory  T.  Rrdue,  89- 
66.  '67. 

21848.  When  an  action  is  pending  in  court, 
and  the  cause  was  submitted  to  the  court  for 
trial  upon  an  agreed  statement  of  facts  anddoc- 
nmentary  evidence  referred  to  therein,  and  it 
does  not  "  appear  by  affidavit  that  the  contro- 
versy is  real,  and  the  proceedings  in  good  faith, 
to  determine  the  rights  of  parties,"  the  Supreme 
Court  will  doubt  (when  the  facts  in  the  state- 
ment are  foreign  to  the  issues  in  the  pleading) 
the  jurisdiction  of  the  court  in  the  matter.  Mm- 
duxter  v.  Dodgt,  67-584,  77. 

Xiy.  Concurrent. 

21248.  Sale  of  lands  fraudulently  con- 
vered.  Judgment  tu  set  aside.  A  obtained  a 
judgment  against  B  in  court  of  common  pleas. 
Suraequently,  in  the  circuit  court,  judgment  was 
rendered  against  B  and  others,  setting  aside  sev- 
eral deeds  as  fraudulent  and  void,  and  that  cer- 
tain land  was  subject  to  the  payment  of  said 
judgment  in  C.  P.  court,  and  ordered  that  the 
land  be  sold  to  pay  said  judgment,  etc.  ifefti/ 
the  land  properly  sold  on  the  order  of  sale  upon 
the  judgment  in  C.  C  C.  f^ndeiwr  v.  Hardg^  ftl- 
499,  76. 

21844.  Jurisdiction  In  actions  for  assess- 
ment of  dami^tes  for  land  taken  by  railroad 


21245.  Cononirent.  Bemedj.  The  C.  C. 

and  probate  court  had  concurrent  jurisdiction, 
under  R.  S.  '43,  in  cases  of  applications  by 
guardians  to  sell  real  estate  of  their  wards,  and 
the  court  which  should  first  take  cognisance 
thereof  should  retain  such,  exclusively,  while  the 
same  might  be  pending  in  such  court.  Coon  v. 
CbaLft-26&'56. 

21S40.  Where  an  application  was  filed  in  a 
probate  court,  by  a  guaraian,  to  sell  real  estate 
of  his  ward,  and  a  sale  was  made  under  order  of 
sach  court,  the  C.  C.  could  not,  under  B.  S.  '43, 
upon  tender  of  the  full  amount  of  the  purchase- 
money,  take  jurisdiction  of  a  suit,  to  compel 
the  ezecuUon  of  a  deed  in  puTsuance  of  the  sale. 
Id, 

XV.  Wairer. 

See  Appearance;  WauKr. 

21247.  An  appearance,  by  a  motion  to  pub- 
lish depositions,  is  a  waiver  of  the  Jurisdiction 
of  the  person.   Street  v.  Cht^mian,  29-142,  '67. 

21248.  When  an  action  is  transitory,  and  the 
court  in  which  the  action  is  tried  has  jurisdic- 
tion, and  the  [tarties  appear,  without  objection, 
the  court  has  jurisdiction  of  the  persons.  It  is 
immaterial  how  many  errors,  as  to  iurbdiction 
overtlie  parties,  wencommitted  in  the  case  dur- 
ing its  journey,  by  changes  of  venue,  counties 
and  judges.  They  were  all  healed  appear- 
ance and  trial  in  court  where  finally  tried.  Yaier 
T.  Staie,  58-299, '77:  Vatuehtnaek  v.  Famm,  25- 
310,  '65 ;  Bradt,  v.  Rirhartlton,  lS-1,  '62. 

21249.  Wairer.  When  a  party  makes  a  full 
appearance  to  an  action,  and  the  court  in  which 
h«  appears  has  jurisdiction  of  the  subject  mat- 
ter, he  waives  his  rights  and  consents  to  the  ju- 
risdiction over  his  pertion,  even  if  it  had  not 
been  otherwise  acquired.  Maj/et  v.  Goldsmiih, 
58-94,  '77  J  Natbit  v.  Lmg,  87-300,  '71 ;  Joedm 
V.  BarreU,  18-128,  '62 ;  Beddinger  v.  Jocelyn,  18- 
325,  '62 ;  Teet  v.  Smalt,  21-127,  '63  ;  Aurora  Fire 
Im.  Co.  v.  Johnson,  46-316,  '74  :  Garner  v.  Board, 
27-323,  '66;  SmUk  v.  J^nea,  25-376,  '65  ;  Cox 
V.  fVitia,  ta.  90.  Judah  v.  IVmCccs,  tfc.,'28-272, 
'64;  Clark  v.  SUUe,  4-268,  'S3. 

21250.  Objection  that  complaint  shows  that 
the  court  had  no  jurisdiction  over  subject  mat- 
ter, may  he  raised  in  S.  C.  for  first  time.  MSey 
T.  Btiifc»\  86-51, '71.   Cf.  72-593. 

21251»  For  such  defect  the  court  may  arrest 
judgment  without  motion.  Reams  v.  Stale,  28- 
ill,  '64. 

21252*  Consent  of  parties  can  not  give  the  8. 
C.  jurisdiction  over  a  case  which  has  not  been 

Sassed  upon  bv  court  below.  Barnard  v.  Coz, 
5-251,  '65. 

21253.  Defect  of  jurisdiction  not  waived  by 
appearance,  suit  should  be  dismissed  whenever 
such  defect  appears.  Slaie  v.  W.  W.  V.  Canal  Co., 
8-326,  '56.   Cf.  74-221. 

21254.  Cftnection  may  be  raised  on  appeal. 
T.H.AR.  R.  O>.  V.  Smith,  1 1M2,  '62. 

21255*  Objection  to  jurisdiction  over  person 
is  waived  by  appearance  and  trial.  Brady  v. 
Rkhardeon,  18-1,  '62;  Ringte  v.  BiekU,  17-325, 
'61. 

21258.  If  plea  to  jurisdiction  is  diar^j^rded 
for  want  of  verification,  and  defendant  pleads 
to  merits,  he  waives  all  questions  of  jurisdic- 
tion. Id.   Ludwiek  v.  Bedumire,  15-108,  '60. 

S1M7.  Under  sec  H  2     ^  H.  81,  (B.  S. 


waived,  unless  taken  by  demurrer  or  answer. 
I.  A  M.  R  Co.  V.  Solomon,  28-534,  '64.  (/.  4  C 
R.  Co.  V.  Rentm;  17-136,  and  Same  v.  Wilief,  20- 
229,  distinguished;  but  this  distinction  is  said, 
in  T.  W.A  W.R  Co.  v.  MiUigan,  68-506,  tobe 
overruled  by  Loeb  v.  Mathis,  87-306.) 

21258.  Such  objection  may  l>e  taken  by  mo- 
tion in  arrest,  defect  appearing  in  complaint. 
T.W.AW.R.O}.  T.  MUligan,  58-605,  76;  is* 
V.  Mathis,  87-306,  '71. 

21259.  In  a  divorce  suit,  plaintiff  must  bea 
resident  of  territory  where  divorce  is  granted. 
Hood  V.  Slak,  58-263,  '77. 

21280.  Under  sec  39,  580,  2  H.  Sw,  76, 
S.  '81 ,  2596),  the  verification  of  complaint  to  coo> 
test  the  validity  of  a  will,  is  jurisdictioDal,  iMt 
cUfendant  by  appearing  and  ffmng  to  trial  on 
merits,  waives  any  such  objection  to  the  cobi- 
plaint  or  the  want  of  verification.  8tUkeria»d  j. 
Hanlcine,  56-343,77. 

81261.  An  appearance  and  application  fwa 
change  of  venue  js  a  waiver  of  any  objection  t» 
jurisdiction  of  court  3%oU«  v.  <9^  5<M55, 75. 

21282.  Action  in  replevin  before  a  justice. 
The  bond  was  executed  on  Sunday.  Trial  wi* 
had  and  objection  was  made  to  tlw  bond.  Hdd; 
after  appeal  no  objection  could  be  made  to  tli» 
jurisdiction  on  account  of  such  bond,  as  it  was 
waived.    Dams  v.  Brinker,  50-25,  '76. 

21268.  Parties  can  not  say  a  court  did  not 
acquire  jurisdiction  over  them,  when  they  weie 
made  parties-defendants,  opaD  their  own  appli- 
cation.  Smith  V.  Denman,  48-65,  '74. 

21264.  Action  for  the  contest  of  a  will  mnst 
be  commenced  in  C.  P.  court;  but  when  traps* 
ferred  to  the  C.  C.  court  by  agreement,  and  tried 
without  objections,  the  latter  court  may  hava 
jurisdiction.    WiUell  v.  Porter,  42-250,  73. 

21265.  Action  before  the  mayor  of  a  city.  On 
motion  by  defendant,  the  cause  was  certified  to 
the  C.  court  as  he  alleged  the  title  to  real^  wtf 
involved.  Thedefendantappeared  intheCcoart 
and,  after  making  sevenu  motions,  recognising 
its  jurisdiction,  withdrew  his  appearance.  Bddf 
he  was  estopped  from  denying  that  the  C  court 
bad  Jurisdiction.   Bowen  v.  Reed,  84-4^,  7a 

21368.  The  common  pleas  court  held  ap  id' 
joumed  term  to  complete  certain  probate  ftuMoa 
The  papers  hi  a  suit  for  divorce  were  filed  oo  a 
change  of  venue,  and  at  such  adjourned  term  the- 
paKies  all  ap{)eared  and  waived  all  irrcvulirittes 
andwent  to  trial.  Held;  the  court  had  power  to 
try  the  cause.    Hyatt  v.  Hyatt,  88-309, 70. 

21867.  In  a  civil  action,  a  change  of  venue 
was  taken  from  the  regular  judge  and  aootber 
called  to  try  the  case,  who  appeared,  made  wme 
orders,  and  by  consent  continued  the  cause  till 
the  regular  term.  At  the  next  term,  the  ap- 
pointed judge  did  not  appear,  and  the  rq^i^ 
judge  set  down  the  case  lor  trial  before  aooUier 
judge,  who  tried  the  cause  withontany  diiectioa. 
Hm;  the  latter  judge  had  full  jnrisdictioa* 
JlfeCbrmtok  V.  Hyatt,  88-546,70. 

XTL  Error}  Pleadfaiiri  Fraetiee. 

21288.  If  complaint  affirmatively  show  that 
the  court  has  no  jurisdiction  of  the  subject^inst- 
ter,  it  is  not  error  to  dismiss.  But  facts  giring 
such  jurisdiction  iwed  not  affirmatively  ■4>P*'' 
in  complaint,  where  the  court  is  of  qeMral  ja* 
riadiction,  aa  it  will  be  presumed,  nntil  ooalnux 


^yatt  V.  Oxhran,  69-436,  '80. 

21269>  Plea  to  jurisdictioo  miut  be  Terifled. 
.Sormv.  WorlaiuJ,  19-203,  '62. 

21270.  In  coarte  of  limited  and  special  juris- 
diction, want  of  jurisdiction  may  be  shown  un- 
der general  issue.   MeOormiiA  v.  MawdL  4  Blf . 

81271*  The  jurisdiction  of  the  court  over  the 
subject  matter  of  the  contest  of  a  will,  and  the 
sufficiency  of  the  facts  stated  in  the  complaint 
can  not  be  questioned  by  a  motion  in  writing, 
after  all  the  evidence  on  the  trial  has  been  in- 
troduced and  heard,  to  withdraw  the  submission 
of  the  trial  of  the  cause  from  the  jury  and  to 
dischaiwe  the  jury  from  the  further  considera- 
tion of  the  cause.  Harris  v.  Harris,  61-1 17,  '78. 

21272.  Motions  to  transfer  causes  from  C 
P.  court  to  another  for  want  of  jurisdiction  in 
that  the  title  to  realty  was  in  issue  can  not 
be  considered,  or  the  rulings  thereon  reviewed, 
when  not  in  record  by  bill  of  ex.  Herrin  v. 
(Xveu,  42-573,  '73. 

2l27S.  Jurisdiction  of  the  person  may  be 
questioned  only  by  a  special  appearance  and  the 
better  practice  would  be  to  present  it  by  plea  In 
ftbateaait.  Baiiey  t.  Skrader,  S4-260f  70. 

21274.  In  an  action  against  a  railroad  com- 
pany, under  the  statute,  the  complaint  must  al- 
Ic^  the  county  in  which  the  stock  was  killed, 
to  confer  jurisdictioD,  and  failure  to  do  so  is 
error  which  can  be  reached  either,  1,  by  demur- 
rer ;  2,  by  answer ;  3,  by  motion  in  arrest,  or, 
4,  by  assignment  of  error  in  S.  C,  that  court 
below  had  not  jurisdiction  of  the  subject-matter. 
T.W.AW:RCh.  T.  MUHgan,  fiS-SOB,  '76. 

21275.  Failure  to  raise  the  question  of  want 
of  jurisdiction  by  demurrer  or  answer  will  not 
be  deemed  a  waiver  of  the  jurisdiction  of  the 
court  over  the  subject-matter.  It  may  be  raised 
for  first  time  in  S.  C,  by  an  assignment  of  error 
that  the  court  did  not  possess  jurisdiction  over 
the  subject-matter.    Lane  v.  Ihylor,  40-495,  '72. 

21276.  If  the  question  can  be  presents  to 
the  court  below  by  a  motion  to  transfer  to  the 
proper  court,  the  S.  C  can  not  review  it  unless 
made  a  part  of  the  record.  Entries  of  the  clerk 
will  not  suffice.  Id. 

21277.  An  objection  to  the  want  of  jurisdic- 
tion of  a  justice  over  the  subject-matter  may  be 
made  for  the  first  time  on  appeal.  Kipkart  v. 
Bramemen,  25-152,  '65. 

21278.  Want  of  jurisdiction  of  a  felony  over 
the  subject-matter,  can  be  taken  advantage  of 
on  motion  to  quash,  or,  in  arrest  of  judgment, 
or,  on  appeal.   Jt^iee  v.  Silafa,  17-56,  '61. 

21279.  Demurrer  for  insufficiency  of  cause 
of  action,  will  not  present  a  question  ofjuris- 
diction  over  the  subject  of  the  action.  ^W.  <£ 
W.  R.  Co.  V.  MiUigan,  62-505,  '76. 

21280.  Where  the  judgment  of  a  justice  of 
the  peace  of  another  state  is  relied  upon  as  a 
cause  of  action,  or  as  a  ground  of  defense,  it 
must  be  alleged  generally  that  the  judgment  or 
decision  was  duly  given  or  made,  as  authorized 
by  sec.  83  of  the  ctide,  or  the  facts  showing  the 

{'urisdiction  and  authority,  most  be  specially  set 
orth.  r.  W.  A  W.  R.  Co.  v.  MeNvUy,  84-681, 
'70.    {v.  R  S.  '81,  369.) 

21281.  In  either  case,  where  the  allegation 
of  jurisdiction  is  denied,  the  facts  authorizing 
the  jurisdiction  must  be  shown.  Id. 

21282.  If  the  justices  had  no  jurisdiction, 
the  motion  should  hare  been  to  dismiss  the 


mmiBon,  7  Blf.  277.  '44. 

21Sf88.  The  C.  C.  having  general  jurisdiction, 
an  objection  to  its  jurisdiction  must  be  raised 
by  answer.    Ragan  v.  Haynes,  10-348,  '58. 

21284.  Pleading.  Slander.  Charge  com- 
plained  of  was  perjury  in  another  action  before- 
a  justice.  The  declaration  contains  an  averment 
Uiat  "plaintiff  was,  at  the  instance  of  the  de- 
fendant, examined  on  oa^  administered  bv  said 
justice,  aeeording  to  law,  as  a  witness  for  the  de- 
fendant." Hda;  allegation  in  substance  that 
the  justice  had  jurisdiction.  SheUenharga-v.  Nor- 
rie,  2-285,  '50. 

21285.  The  want  of  jurisdiction  in  courts  of 
of  limited  jurisdiction  may  be  shown  under  gen- 
eral issue.    Brwcn  v.  McQueen,  6  Blf.  208,  '42. 


JITRY.  GRAl>n>. 

See  Aoatement,  X. 

L  Qenerall^. 
II.   Impandmg  and  Organimttion. 
III.  ^^^^kmt, 

y.   Rveeemngt  and  JVocfiee; 

I.  GenenUljT. 

21286.  Grand  jury  can  not  inquire  Into 
fenses  committed  out  of  its  JnrisdlcttOB-lridch. 
is  local.    Seal  V.  Slate,  15-378,  '60. 

21287*  An  indictment  for  perjnry  may  be 

predicated  upon  a  false  swearing  l«fore  a  grand 
junr.   State  v.  MeCormiek,  62-169,  *75. 

21288*  Perjury  t>efore  the  grand  jury  mast 
be  "  touching  a  matter  material  to  the  point  in 
question."  An  indictment  is  bad  if  it  does  not. 
allege  any  matter  which  became  material  in  the 
investigation.   -Slate  v.  MeCormiek,  52-169,  '75. 

21289.  Grand  Jury  by  its  failure  to  appear 
till  day  after  day  appointed  is  not  therelqr  dls- 
solved.   Ocm  V.  Stale,  38-418,  '70. 

21290.  Failure  to  instruct  them  will  not  In- 
validate their  presentments.  Stewart  v.  £SEate,  2^ 
142,  '65. 

21291.  Sessions.  Law  does  not  provide  for 
a  grand  jury  for  each  month  of  the  year,  dui^ 
ing  which,  or  any  part  of  which,  court  may  be  in 
session  ;  but  does  provide  for  a  grand  jury  for 
each  term,  and  if  court,  at  same  term,  can  le- 
gally be  in  session  in  two  months,  same  grand 
jury  may  sit  in  each  month  during  which  courts 
may  legally  sit,  and  find  and  return  indictments. 
Harper  v.  State,  42-405,  '73. 

II.  Impaneling  and  Organization. 

21292.  Oath  to  be  glren  grand  Jnry,  found 
on  page  387,  2Q.  &  H.,  has  been  superseded  by 
that  of  Dec.  31,  '65.  (2  R.  a  '76,  p.  368.)  Bond 
V.  State,  St-467j '76.   («;  B.  S. '81, 16520 

21208.  Record  did  not  contain  form  of 
oath  taken  by  the  grand  jury,  nor  of  that  taken 
by  officer  attendant  on  petit  jury,  but  only  stated 
that  they  had  been  sworn.  Held;  absence  of 
any  contrary  proof,  legal  oaths  must  be  presumed 
to  have  been  administered.  Hudson  v.  Sate^  1 
Blf.  317,  '24. 

21294.  Beoord  did  not  state  that  petit  jur7 
had  been  retnmed  by  Tirtne  of  a  veittrs.  State- 
ment was,  "whereupon  came  the  jurors  of  the- 
jury,  to-wit,  etc,  twelve  good,  etc,  lawful  men^ 


jarjr  had  been  retunied  according  to  law.  Hdd; 
'Objection  tieing  first  made  in  S.  CT,  came  too  late. 
Id. 

21295(  If  record  states  jurors  to  be  house- 
holders oi  county,  their  residence  therein  will 
!be  presumed.  Id. 

21296.  Drawing  of  number.  By  statute, 
names  of  eighteen  men  must  be  drawn  from  box 
to  be  summoned  as  grand  jurors.  Jury,  when 
•convened,  may  consist  of  any  smaller  number, 
not  less  than  twelve.  HudMn  v.  'State,  1  Bit  317, 
*24.    (R.  S.  '81,  1648-1386.) 

21297.  Record  as  to  imnanellng  of 
•vrand  Jary  and  returning  of  Indictments  In- 
to open  court.  Cf.  Bailey  v.  State,  89-438,  '72 ; 
80-115;  82-176;  B&we  v.  StaU,  25-415,  '65. 

21298.  Indorsement  by  foreman,  "a  true  bill," 
'Can  be  apart  of  record  only  by  bill  of  ex.  Boise 
T.  Stale,  26-413,  '65. 

S1299.  Names.  Becord  included  "A.'  J. 
Moore,"  among  g.  j.,  and  recited  that  "Andrew 
J.  Moore"  was  appointed  foreman.  Held;  no 
objection.   &one  v.  State,  80-115,  '68. 

21800.  Transcript  of  record  on  appeal  in 
criminal  action  need  not  contain  proceeding  of 
court  in  impaneling  and  swearing  grand  jury. 
AUet/  y.  State,  82-476,  '70.  {Savyer  v.  State,  17- 
435, '61:  Cbnn«rr.  State,  18-428, '62;  JoaUmv. 
.State,  81-171,  '63;  Hail  t.  .State,  id.  268,  overol- 
«d.)  Cf.  WemnrpAin  v.  5l!ate,7  BIf.  186,  '44 ;  25- 
415. 

21801.  When  caption  shows  that  an  indict- 
ment is  found  by  grand  jury  of  J  county, 

in  the  J  C.  court,  it  need  not  show  the  g.  j. 

was  composed  of  persons  possessing  statutory 
qualifications.   Stone  T.  ^tate,  80-115,  '68. 

21802.  Record,  "  be  it  mnembered,  etc.,  the 
regular  grand  iur^  for  said  term  of  said  court, 
"having  been  duly  impaneled  and  sworn,  accord- 
ing to  law,  returned  into  open  court,  and  upon 
their  oaths,  presented  the  following  indictment, 
to  wit:"  (Here  follows  the  indictment.)  Suffi- 
ciently shows  proper  presentment  of  indictment, 
and  that  it  was  found  by  a  legal  grand  jury. 
BeavenY.  State,  58-530,  '77. 

21808.  Act  of  lUreh  IS,  >76,  regulating 
number  of  grand  jurors,  and  making  such  num- 
ber six,  did  not  go  into  effect  till  after  r^lar 
.session  of  board  of  commissioners  at  their  March 
torm,  '76.  Meiers  v.  Siote,  50-336,  '77;  ^idte  v. 
Myen,  51-145,  '75 ;  :Slate  v.  Mat/,  50-170,  '75. 
(v.  R.  8.  '81,  1648.) 

21804.  irregnlarity  in  or|;anizatIon.  Cir- 
cuit courts  have  a  wide  discretion  in  organising, 
discharging  and  reconvening  of  grand  jurors ; 
and  their  action  will  not  be  revised  in  S.  C,  un- 
less such  description  has  been  grossly  abused. 
2  R.  8.  '76,  p.  375,  sec.  15  ■  p.  418,  sec.  10  ;  and 
p.  419,  sec.  12.  Afeiers  v.  State,  56-336,  '77.  {v. 
B.  8.  '81,  1649,  16.50,  1651.) 

21305.  S.  C.  will  presume,  contrary  not  ap- 
pearing, that  grand  jury  was  legally  summoned, 
impaneled,  sworn  and  charged.  Houoway  v.  Slate, 
fi«-554,  76;  Long  v.  Slate,  46-582,  '74;  BeUv. 
Slaie,  48-335,  '73;  Bailey  v.  State,  89-438,  '72; 
Ward  V.  Slate,  48-289,  '74 ;  <Sifcr  v.  Stale,  56-378, 
*77. 

21306.  And  that  the^  were  impaneled  in  the 
venue  indorsed  on  indictment.  Lovell  v.  ^Stote, 
45-550,  '74. 

21807.  Irrefirnlarlty.  A  plea  in  abatement, 
slicing  any  irregularity  In  selection  of  grand 


(2  R.  S.  1876,  p.  419,  sec.  12.)  Ward  v.  State,  4»> 
289,  '74;  ifardut  v.  Slate,  23-347,  '64;  Long  v. 
Stale,  46-582,  '74;  Sater  v.  5ilate,  56-378,  77; 
Dorman  v.  State,  56-454,  77. 

21808.  Also,  if  such  plea  put  in  issue  qoal- 
ificntion  of  grand  jurore.    Hardin  v.  StaU,  supra. 

21809.  When  oUected  to.  When  defend- 
ant raises  question  ol  legality  of  grand  jury  by 
his  challenge  to  array,  he  can  not  present  it 
again  by  juea  in  abatement  to  indictment 
Meiert  v.  State,  66-336,  77. 

21810.  Judicial  notice  Is  taken  of  iam 

of  court  for  which  the  grand  jurors  are  selected. 
Dorman  v.  Slate,  56-464,  '77. 

21811.  Filling  np.  When  panel  of  grand 
jury  is  not  full,  court,  when  first  assembled,  or 
when  reassembled  after  a  discharge,  may  com- 

Slete  number  from  by-standera.   (2  B.  S.  76,  p. 
75,  sec.  15,  and  p.  418,  sec.  10.)  Donnax  t.  Sioie, 
66-454,  '77.    (r.  R.  S.  '81, 1651, 1658.) 

21818.  Snmaons  to  ^and  Jarjr.  A  grand 
jury,  regularly  selected,  without  any  venir^ 
without  summons,  and  without  notice,  may  be 
returned  into  court,  impaneled,  sworn,  and 
charged,  and  their  proceedings  would  not  be 
irregular  merely  because  they  were  not  sum- 
moned with  at  least  ten  days'  notice  according 
to  sec.  9,  2  R.  S.  '76,  p.  418.  Hnghe$  r.  SUUe,  64- 
95,  76.    (v.  R.  S.  '81,  1387.) 

21818.  FallDreofeom'BtoselMt.  AtMaich 
term,  '74,  board  corn's  selected  two  grand  juries, 
one  for  March  term  and  one  for  June  term,  74, 
end  none  were  chosen  for  October  term,  '74,  or 
January  term,  '75.  At  October  term,  71,  court 
ordered  that  grand  jury  be  summoned  to  appear 
at  second  day  of  next  term.  No  other  order  was 
made  for  a  grand  jury.  Qrand  jury  for  June 
term,  '74,  assembled  for  January  term,  75.  Ao> 
tion  of  such  grand  jury  was  legal.  WiUai  v.  -State, 
52-246,  '75.  Cf.  Ward  v.  Slate,  48-289,  74. 

21814.  A  grand  Jury  selected,  under  a  sut- 
nte  that  persons  chosen  "shall  constitute  the 
grand  jury  for  the  nez' msuin^  two  terms,"  on  6th 
day  of  March,  when  term  commenced  on  28th 
day  of  February  proceeding,  may  present  in> 
dictments  for  balance  of  said  term.  KeUey  r. 
State,  68-311,  76. 

21815.  Motion  to  quash  an  indictment.  Cletfc 
recited  the  impaneling  of  grand  jury,  their 
names,  and  that  one  of  them  was  afterward  dis- 
charged, and  another  sworn  and  sent  to  ^jand 
jury  room  in  his  stead.  Hdd;  even  admitting 
that  matter  was  properly  before  8.  C.  as  a  part 
of  record,  motion  should  have  been  overruled. 
•Slate  V.  Wiaaaie,  4-193,  '63. 

21816.  Grand  jurors  can  only  serve  for  one 
year  from  time  they  are  selected.  Barger  v.  State, 
6  BH.  188, '42.    (f.  R.  S. '81,  1387.) 

21317.  A  plea  in  abatement,  that  grand  ju- 
rors were  selected  May  6,  '41,  without  authority, 
is  bad  for  not  showing  that  said  6th  of  Maywas 
not  included  in  May  session  of  board  which  se- 
lected them.    Slate  v.  Newer,  7  Blf.  307,  '44. 

21318.  Kecord  shonM  skew  tlut  ^nuid 
jury  was  Impaneled,  and  returned  indictment 
into  court,  according  to  law.  Entry  duriiwtenn, 
nune  pro  tune  may  be  made  of  such  facts.  Aidiw 
v.Slote,  20-281,  '63. 

21319.  Selection.  Pleading.  An  answer  of 
abatement  to  an  indictment,  that  "the  record  of 
said  board  does  not  show  that  said  persons  were 
selected  by  lot  as  required  by  law^'  for  grand 


oru.     Tram  v.  omu«,  •»o-£mv,  it. 

218S0.  Whenever  grand  jory  is  dismissed  be- 
fore final  adjournmenCthey  may  besummoned  to 
attend  again  at  same  term,  if  neceBsaty.  Long 
v.4tei«.  46-682,  74. 

21821*  If  record  of  board  of  courts  do  not 
diow  that  grand  jurors,  who  found  an  indict- 
ment were  selected,  etc.,  according  to  provisions 
of  statute,  indictment  will  be  quashed  on  mo- 
tion.  SlaU  V.  Omner,  5  Blf.  325,  '40. 

21S22.  When  Impaneled  by  order  of  eonrt. 
When  grand  jury  had  been  dischaiged,  judge, 
at  January  term  of  court,  ma^  cause  grand  jury 
to  be  selected  by  sheriff  and  impaneled  for  said 
term,  when  the  commissioners  conid  not  select 
before  subsequent  March  session.  •Shite  v.  Myers, 
51-145,  '75. 

21S2S.  Vaeancy.  When  a  vacancy  was  shown 
to  exist  in  grand  jury,  and  record  shows  that 
sheriff  brought  into  court  a  resident  household- 
er and  freeholder  of  county,  and  who  was  tai- 
lzie therein,  and  that  such  person  was  dol^  im- 
paneled, and  sworn  upon  grand  jury,  it  will  be 
preramed  court  ordered  all  that  was  done  to  fill 
vacancy.   Kemter  v.  Slate,  fiO-229,  '75. 

m.  QnalUlcAtlou. 

21824.  A  member  of  the  grand  jury  (either 
of  regular  panel  or  as  talesman),  mast  be  not 
only  a  reputable  householder,  but  also  a  reput- 
able freeholder  o/'  eotmbf,  under  the  act  of  *75. 
{v.  B.  S.  '81,  1386.)    WilU  v.  Stale,  6»-286,  '79. 

21826.  That  stnue  of  grand  Jurors  who  had 
found  indictment  were  above  sixty  years  of  age, 
is  no  objection  to  indictment.  SUUe  t.  MUkr, 
2  Blf.  55,  '28. 

SI  820.  A  person  selected  as  a  ttUeBman  to 
serve  on  a  grand  jury,  must  be  either  a  fre^ 
holder  or  hoiueholder.  State  v.  HemdiM,  6  Blf. 
75,  '39. 

21827*  Indictment  can  not  be  objected  to  be- 
cause one  of  grand  jurors  who  found  it  was  an 
alien.   SlaU  v.  Taylor,  8  Blf.  178,  '46. 

21828.  A  grand  Jnror  who  entertaliiB  eoB- 
aelentious  scruples  on  subject  of  capital  pun- 
ishment, is  disqualified.  Onm  v.  Statx,  Sh329, 
'60. 

21829.  A  ^and  juror,  in  answer  to  a  ques- 
tion put  to  him  by  proeecnting  attorneyj  said 
"  he  thought  he  could  not  in  his  conscience, 
find  any  man  guilty  of  an  offense  that  would 
sabjectnim  todeath."  Held;  juror  disqualified. 
Jones  V.  suae,  2  Blf.  475,  '31. 

IT.  ChaHenge. 

21880.  Challenge.  Oljection  to  grand 
Jnror.  A  plea  In  abatement  in  criminal  ac- 
tions on  account  of  disqualifications  of  a  grand 
juror,  is  bad,  if  no  reason  is  averred  why  objec- 
tion was  not  made  by  a  challenge.  Mer^ion  v. 
Slate,  51-14,  '75. 

21881.  Challenge.  A  person  under  prosecu- 
tion for  an  indictable  offense,  may  be  required 
to  make  his  objection  to  grand  jury,  about  to  in- 
-quire  into  offense,  or  any  member  thereof,  by 
way  of  challenge,  and  not  permitted  to  forego 
challenge  and  set  up  objection  in  abatement 
But  where  a  person  is  not  under  prosecution  for 
an  offense,  he  may  not  anticipate  that  a  charge 
xaay  be  made  a^inst  him  before  grand  jury, 
snd  in  such  case  he  may  plead  in  abatement 


FuWier  V.  Sate,  4  Blf.  73, '35.   Cf.  11-473. 

21882.  Objection,  that  record  does  not  show 
that  grand  jury  was  drawn  in  mode  prescribed 
by  law,  or  that  grand  jurors  were  reputable  free- 
holders and  residents  of  proper  county  may  be 
raised  by  challennng  array.  JftOer  v.  Slate,  09- 
284,  '79. 

21888.  By  whom.  Any  one,  under  a  prose- 
cution for  a  crime,  may,  before  he  is  indicted, 
challenge  any  of  persons  returned  on  grand 
jury.  HudiKm  v.  State,  1  Blf.  317,'24 ;  Boet  v.  Stale, 
1  Blf.  390,  '25. 

218S4.  This  privily  must  be  claimed  by 
accused  or  his  attorney.  Btm  v.  State,  sapra. 
Fact  "that  the  jury  were  about  to  investigate 
conduct  of  a  prisoner  in  the  custody  of  sheriff, 
touching  a  certain  murder,  does  not  show  sucd 
a  prosecution  for  a  crime,  as  to  give  right  to 
such  a  challenge.    SiuUon  v.  Slate,  supra. 

21886.  Peremptory  challenge.  Such  chal- 
lenge must  be  for  cause,  and  not  peremptorily. 
JoncsT.  Siate,2BIf.475,>31. 

21886.  Objections  or  challenge  to  array  of 
grand  juir  are  no  grounds  for  an  arrest  of  judg* 
ment.   Meiere  v.  .Stale,  66-336,  '77. 

21887.  Or  that  jury  was  not  sworn.  Bond  v, 
So/e,  62-467, '76. 

Y.  Proceedings  and  Practice. 

21888.  In  cross-examination  to  impeach  a 
witness,  he  may  be  asked  whether,  before  grand 
jury,  he  testified  at  a  certain  time  and  place  to 
certoin  matter.   Burdiek  v.  HtaU,  48-381,  '73. 

21889.  Grand  Jurors  are  protected  in  the 
discharge  of  their  duty,  and  no  action  or  prose- 
cution can  be  supported  against  them  in  conse- 
quence of  their  finding,  however  it  mar  be  dic- 
tated by  malice  or  destitute  of  probable  cause. 
HwiOer  r.  Malltia,  40-356.  '72. 

21840.  Grand  juror  is  entitled  to  this  pro- 
tection nnder  yeaeral  denial  without  any  spe* 
cial  plea.  Id, 

21841.  Their  consultations  are  secret.  Court 
can  not  inquire  into  amount  of  evidence  on  which 
they  acted.  Stewart  T.  State,  24-142,  '65;  Ovai 
V.  &ale  id.  151. 

21842.  Evidence  of  actions.  Oath  of  secre- 
cy does  not  prevent  public  or  an  individual  from 
proving  by  one  of  jurors  in  a  court  of  justice 
what  passed  before  grand  jury.  BttmJtam  v.  .Hot- 
field,  6  Blf.  21,  '38 ;  Skattaek  v.  State,  11-473,  '58 : 
Surdick  V.  Hunt,  48-381,  78. 

21848.  Prosecuting  attorney  may  be  called 
upon  to  testify  as  to  what  passed  before  grand 
jurv.   State  v.  Van  Butkirk,  69-384,  '77. 

21844.  De  facto  deputies  for  prosecutor. 
Indictment  for  forgery.  Plea  in  abatement, 
that,  "  defendant,  for  plea  in  abatement  to  the 
'  indictment,  says  that  at  the  time  this  charge 
was  being  examined  before  the  grand  jury,  and 
while  evidence  was  being  heard  and  vote  of  the 
grand  jury  being  taken  on  the  finding  of  the  in- 
dictment, N.  P.  and  J.  D.  were  before  the  grand 
jury  and  took  part  in  the  discussion  before  said 
jury,  and  in  examining  the  witnesses,  and  ad- 
vised and  instructed  said  juiT  as  to  what  they 
ought  to  do.  N.  P.  and  J.  D.  were  not  mem* 
bers  of  said  jury,  nor  were  they  authorized  to  go 
before  said  jury  as  witnesses,  or  in  any  other  ca- 

5acity ;  wherefore,"  etc.  Eeply,  (1)  "the  state  of 
tuftono,  for  xepUoition  to  said  answer  of  defend- 
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«nt,  sajrs,  that  she  denies  each  and  every  all^n- 
tion  therein."  (2)  "Said  sUte  says  that  said  N. 
P.  and  J.  D.  were  present  in  said  grand  jury 
room  by  the  direction  and  aa  the  assistanta  of  8. 
S.,  then  and  still  proeecating  attorney  of  tenth 
judicial  circuit,  within  which  said  connty  is  sit- 
uate." Bejoinder,  that  neither  said  K.  P.  or  J. 
X).  wai  appointed  by  S.  S.  in  writing,  nor  were 
they  either  of  them  sworn  to  act,  to-wtt,  as  dep- 
uty prosecuton,  or  sworn  at  all.  Demurrer,  for 
that,  (I)  "the  matters  and  things  in  said  rejoin- 
der contained  do  not  constitute  a  sufficient  an- 
swer," etc. ;  (2)  there  is  no  necessity  for  the  pros- 
ecutor to  appoint  his  deputies  in  writing,  nor 
that  they  should  be  sworn,"  Demurrer  sus- 
tained. The  first  paragraph  of  the  reply  was 
withdrawn.  As  there  was  no  averment  of  fraud 
or  improper  motives,  or  that  advice  procured 
return  of  indictment,  or  had  any  influence ;  but. 
on  contrary,  deputies  seem  to  have  acted  in  good 
faith,  it  Menu  that  they  were  officers  de /ado,  and 
their  acta  valid.  Id, 

Procedore  before.  The  prosecuting 
attorney  may  attend  sittings  of  grand  jury,  ex- 
amine witnesses,  and  advise  jury  of  mutteia  of 
law.    Skaiiuek  v.  StaU,  11-473,  '58. 

21846.  As  jury  might  aak,  and  prosecutor 
give,  advice  upon  law,  it  is  presumed  that  acts 
of  jury  and  deputy  prosecutors  were  in  accord- 
ance with  their  respective  rights.  Id. 

21847.  Better  practice  would  be  for  grand 
jury  to  permit  no  person  tobe  present  when  they 
vote  upon  an  indictment ;  but,  ii  aeetM,  they  may 
permit  prosecuting  attorney  to  be  present,  id. 

JVRY,  PETIT. 

I.  OmeraUy. 

II.  Regular;  Special;  Impaneling. 

III.  ChaiUnge;  PratAice. 

IV.  Compeieney;  ^aalification, 
V.  DiKharae;  Sqiaralim. 

VL  MiMeondaa  a  Juntn. 

VII.  Jury  Trial 

VIII.  Prwifux  of  Jury  at  Ut  tMdetUL 

IX.  Imj>eaehmeni  (f^  Ferdief. 

X.  Viewing  iVemuKL 

ZI.  i>oci»n«iUB  tn  Jitry  jBoom, 

I.  Oenenlli'. 

21848.  Jury,  in  criminal  cases,  have  rfght  to 
determine  law  as  well  as  facts.  MeCullough  v. 
State,  10-276,  '58 ;  Melhnald  v.  Stale,  68-644,'  78. 

21349.  Aliler,  at  common  law.  Id. 

21S50.  Swearing  of  Jury.  When  leave  to 
amend  pleadings  has  been  granted,  jury  need 
not  he  resworn  unless  issues  are  changed.  Hack- 
ney v.  WUliamt,  46-413,  74;  DeArmond  v.  Arm- 
ifroao,  87-35,  '71 ;  8-211.   Cf.  12-453. 

2I8&1*  If  issues  are  altered,  they  should  be 
resworn.   Hocty.^pade,  20-326, '63. 

81852.  Treating  Jurymen.  Treating  of  ju- 
rymen by  a  party  interested  in  action,  is  such 
misconduct  as  to  be  a  ground  for  a  new  trial, 
without  r»ard  to  its  ^ct  on  verdict.  Hvtton 
V.  Vail,  51-299,75. 

21858*  Unexplained  conduct  of  bailiff,  when 
jury  were  put  in  his  care  to  consider  of  their 
veidict,  in  going  to  a  liquor  saloon  with  two  of 
them  and  procuring  for  them  drinks  "  of  bran- 
dy, ginger  wine,  nntm^  and  snanr,"  at  c<wt  of 
Joiymen,  which  they  drank,  bailuT  at  time  say- 


ing "  fix  np  sometliing  (or  the  diarrhcea,"  consti- 
tutes a  sufficient  cause  for  a  new  triaL  iliiRiw. 
Slate,  85-496,  '71. 

21854.  PeUIn;.   A  jury  having  returned  s 


the  question  being  repeated,  answered  *'Y«s.* 
The  court  refused  to  allow  the  juror  to  be  fni^ 
ther  interrogated.  Heid;  response  of  the  juror 
did  not  show  that  he  dissented.  Held;  a  juror 
can  not  be  interrogated  as  to  the  grounds  of  his- 
assent  or  dissent  Held;  as  particular  question 
which  it  was  proposed  to  ask  the  juror  is  not  set 
out,  S.  C.  must  presume  in  (avor  of  action  of 
court  below.    JM^k^  T.  .Rinb,  26-354. '66. 

21855*  Answer  by  iunr  when  poUea  mnstb» 
part  of  record  by  a  bill  of  ex.  Medkr  t.  Slate, 
26-171,  '66. 

21856.  Baillir.  S.  C.  will  presume  that,  if 
room  to  which  jury  retired  required  them  to 
leave  presence  of  court  in  going  to  it,  they  were 
accompanied  by  proper  officer.  MorrtM  v.  Gnnei^ 
2-354,  '50. 

21857.  Court  may  recall  regular  panel  <d 
jurors,  notwitlistanding  their  previous  dischaige, 
at  any  time  during  term,  witnout  issue  of  sum- 
mons.   Tejbrd  v.  Wibon,  71-555,  '80. 

21858.  Kecalllng  Jary  for  instructions.  It 
is  proper  for  court  to  recall  jury,  if  they  retjuest 
it,  and  to  give  them  additii^l  instmctunw. 
Fariey  v.  Stale,  67-331,  '77. 

21859.  After  jury  had  retired  to  consult  of 
verdict,  they  requested  of  Judge  ingtruetioa 
on  a  j^int.  Jud^  went  into  tneir  room  and 
gave  instruction  in  absence,  and  without  con- 
sent, of  parties.  HM;  error.  Fiik  v.  Smithy  12- 
663,  '59. 

21860.  But  where  parties  objected  to  dis- 
charge of  jury,  who  were  unable  to  agree,  and 
court  gave  additional  and  legal  instructions  in 
presence  of  parties,  and  sent  jury  back  to  their 
room  to  deliberate  further.  Held;  no  error.  .Bbor 
T.  State,  7-661, '56.   Cf.  9-439. 

21861.  Correctli^  a  finding.  After  jury  had 
returned  their  verdict  and  special  findings,  and 
defendant  had  moved  for  jndgmrat  on  special 
findings,  it  appeared  (hat  the  jury  had  misap- 
prehended one  of  the  interrogatories,  and  hwi 
answered  to  contrary  of  what  they  inteiided. 
The  court  sent  them  out  to  consider  the  matter 
again,  and  they  came  in  again  with  a  finding 
as  first  intended.  Seldf  no  error.  GC^LC. 
£.Cb.v.i\>K«a,  40-37, 72. 

IL  Begvlar}  Special;  iHpaadlBV* 

21862.  In  a  criminal  prosecution,  court  may 
order  a  gpeclaJ  venire  if  business  so  reqnire. 
Merriek  v.  Stale,  68-327,  '78. 

21868.  Special.  Order  to  Impaael.  Older 
of  C.  C.  for  the  impaneling  of  a  special  jniy, 
will  be  presumed  to  be  required  by  toe  basines 
of  court.  To  reverse  a  judgment  on  account  of 
such  order,  record  must  show  an  abuse  of  dis> 
cretion  of  court  in  such  order,  as  had  probably 
deprived  defendant  of  his  constitutional  right 
to  a  trial  by  an  "  impartial  jury."  Pierce  t.  State, 
67-354,  '79. 

21864.  Swearlngjnry,  PracUoe  of  swear' 
ing  jury  as  well  to  try  issue  in  fact,  as  to  inqnifs 
of  damages  on  an  issue  in  law  previously  foond 
for  plaintifi',  obtains  only  in  cases  where  decision 
of  issue  in  law  mtitlcs  plaintiff  to  damages 


Digitized  by 


Google 


T.  Baty,  3  Bit  298,  '33. 

21S65.  If  there  be  a  total  default  of  jaron 
on  return  of  venire,  a  new  one  must  issue ;  out  if 
any  nnmber,  however  small,  appear,  and  they 
be  set  aside  on  challenge,  12  Ufesmen  maj  be 
sworn  to  try  issue.    jf-Wter  t.  State,  I  Blf.  63,  '20. 

21366.  Talesmeiiud  regulars.  When  regu- 
lar panel  is  from  any  cause  insufficient,  as  when 
engaged  ia  trial  of  another  cause,  court  may  di- 
rect sheriff  to  call  bystanders  or  to  ro  in  streets 
or  country  and  summon  jurors.  BraaUy  t.  Brad- 
icy,  45-67,  73. 

21867*  When  a  part  of  regular  panel  are  In 
court  and  not  otherwise  engaged  they  should  be 
first  called.  Id. 

218ttS.  Regnlar  panel.  When  on  motion 
Tegular  jury  ia  discharged,  several  days  subse- 
quent to  first  day  of  term,  for  reason  ^at  one  of 
officers  of  court  is  interested  in  action  to  be 
tried  by  each  jury,  and  a  new  jury  summoned, 
parties  in  another  case  may  demand  old  jury, 
and  it  will  be  error  to  compel  them  to  go  to  trial 
before  new  jury.    Hiphl  v.  London,  5o-81,  '76. 

21869.  When  business  requires  tt,coQrt  may 
Older  impaneling  of  a  special  Jury,  over  ob- 
ject^ of^  defendant  Wituett  t.  SUtte,  67-26,  '77. 
Soartt  y.  State,  48-422,  '74.  {Rogara  v.  Slate,  88- 
■643,  70,  overruled.) 

21370.  Special  Jnry  from  bystanders  can  not 
l>e  impaneled  to  try  a  prisoner  on  his  statement 
that  he  is  ready  for  trial  over  his  objections,  be- 
-fore  day  designated  for  trial  of  criminal  busi- 
ness, to  which  day  r^ular  panel  was  summoned 
to  appear.  It  can  only  be  impaneled  when  regu- 
lar panel  is  engaged  or  discharged.  Wiboa  T. 
JState.  42-224,  73. 

21871.  Tentre*  Sheriff  is  not  proper  person 
to  interrogate  talesmen  as  to  whether  they  have 
•conscientious  scruples  against  finding  a  man 

tuilty  of  a  crime,  the  punishment  of  which  is 
eath ;  hut  where  there  ia  an  absence  of  corrupt 
motives,  on  the  part  of  sheriff,  and  where  he  has 
not  rejected  any  one  from  jury,  otherwise  com- 
petent, there  is  no  error.   Jojf  v.  State,  14-139, 

m 

21872.  Impanelinir-  Sutnte  of  '63,  with  re- 
gKtd  to  impaneling  petit  jurors,  does  not  repeal 
or  vary  the  law  01*02,  authorizing  court  to  di- 
rect sheriff  to  summon  a  jury  from  bystanders, 
when  regular  panel  has  been  discharged.  Shaw 
T.  Wood,  8-518,  '56.  (v.  R  S.  '81,  1396.) 

in.  Challenge;  Fraetlee. 

21878*  Where  challenge  for  cause  is  errone- 
ously overruled,  error  is  not  cured  by  fact  that 
such  juror  was  kept  from  serving  by  peremptory 
ohallenge.    Browm  v.  State,  70-576,  '80. 

21874.  Challenge  to  array.  If  sheriff,  a  par- 
ty in  cause,  have  summoned  jurors,  st^lected  un- 
der statute  of '27,  arrav  may,  for  that  reason,  be 
oballeuTOd.    Cowgill  v.  Wooden,  2  BU.  332,  '30. 

21875.  Defendant  challenged  a  juror  for 
■cause,  andj  in  support  of  clialienge,  asked  him 
this  (Question:  "Were  you  not  one  of  the  M 
committee  at  the  time  F  was  arrested  ;  and  did 
you  not  counsel  and  direct  that  he  be  kept  in 
■custody,  without  a  warrant,  for  some  ten  days ; 
and  was  there  not  an  agreement  between  the 
members  of  that  committee  to  indemnify  each 
other  against  any  prosecution  F  might  institute 
against  them  for  said  imjjrisonment ;  and  do 
you  not  consider  his  conviction  in  this  case  as 


tion  from  such  prosecution?"  The  court  re- 
fused to  permit  juror  to  answer,  on  ground  that 
facts  sought  t6  be  proved  were  irrelevanL  Held  ; 
error.  Pienon  v.  Slaie,  11-341, '58;  Fleming  v. 
State,  11-234,  '58. 

21876.  Challenge  toarray.  Where  names 
of  petit  jury  are  not  recorded  as  prescribed  by 
statute,  array  may  be  challenged.  MUcheU  v. 
DaAo.  3  Blf.  259,  ^. 

21877.  Where,  on  trial  on  complaint  by  a 
city  for  violation  of  city  ordinance,  court  relos- 
ed  to  allow  challenge  for  cause,  on  ground  that 
juror  was  a  taxpayer  of  city,  and  therefore  in- 
terested. Mtid  ;  no  error.  WUltama  v.  City  War- 
taw,  Q^^'U. 

21378.  Harmless  error.  Where,  in  effort 
to  get  a  perfectly  impartial  jury,  a  challenge  to 
a  jury  for  a  cause  which  did  not  render  him  in- 
competent, is  sustained,  and  result  is  achieved, 
cause  will  not  be  reversed.  Heagion  v.  CAFt. 
W.  R.  Go.  16-275,  '61. 

21379.  Challenge  of  Juror  for  caose.  Cf. 
WaU  V.  State,  61-453,  461,  75;  Brad/wd  y.State, 
15-347, '60;  auei v. ^Skote, 40-263;  Hiesr-Suue, 
7-332,  '55. 

21380.  **Eacli  party,**  as  used  in  sec.  31SL  2 
R.  S.  '52,  p.  107,  and  not  each  plaintiff,  or  de- 
fendant, is  entitled  to  challense  peremptorily 
three  jurors.  Snodmas  v.  .atm^l6-27^  m  («. 
R.  8.^81,  531,  1791.) 

21881.  Number  of  peremptory  challenges  in 
trial  of  cases  on  appeal  from  the  justice  is  gov- 
erned by  law  of  court  where  tried,  not  that  of 
justices.    Vantehoiaek  v.  Fhrrow,  25-310,  '65. 

81882.  Parties  waive,  If  they  do  not  avail 
themselves  of,  rights  in  2  B.  S.  section  84,  p. 
372,  to  examine  and  challenge  jurors  either  per- 
emptorily or  for  cause.  Bromoidr.  State,  li'^lt 
'60. 

21388.  If  a  juror  is  challenged  for  causfL 
court,  after  hearing  examination,  etc.,  should 
exercise  a  sound  1^1  discretion  in  determining 
his  competency.  Id. 

21884.  Clullenge  to  amy.  If  board  doing 
county  business  select,  from  list  of  taxable  per- 
sons, names  of  petit  jurors,  according  to  its  dis- 
cretion, instead  of  causing  their  names  to  be 
drawn  from  a  box  by  clerk,  according  to  statute, 
out  of  whole  number  selected,  it  is  agood  cause 
of  challenge  to  arrav.  Jonea  v.  ^aU,  3  Blf.  37,  '32. 

31385.  Challenge  of  array.  If  board  of 
commissioners  fail  to  have  any  jurors  selected 
for  second  week  of  a  term  of  C.  C.,  and  a  jury 
be  impaneled  during  that  week,  array  may  be 
challenged.    Wri^  v.  Stuartj  5  Blf.  120,  '39. 

21886.  Right  of  challenging  jurors  in  Deca- 
tur county  has  been,  since  act  of  46  on  subject, 
governed  by  general  law,  and  by  general  law, 
each  of  parties  may,  undercertain  circumstances, 
challenge  six  jurors  peremptorily.  When  such 
challenge  has  been  allowed,  it  most  be  presumed, 
that  same  was  authorized.  Ch&fe  v.  Slate,  8  Blf. 
531,  '47.  {v.  R.  8.  '81, 1791.) 

21887.  Ri^ht  to  challen^  a  juror  peremp- 
torily, either  in  a  civil  or  onminal  case,  may  be 
exercised  at  any  time  before  juror  is  sworn  to 
try  issue.  Wyatt  v.  Noble,  8  Blf.  607,  '47  ;  Munh 
V.  Stale,  7  Blf.  593,  '45  ;  Jachonv.  PUtsford,  8  Blf. 
194,  '46.  By  either  party.  Beavduanp  v.  State, 
6  Blf.  299,  '42 ;  Morris  v.  Stale,  7  Blf.  607,  '45. 

21888.  On  trial  of  an  indictment,  threejuroiB 
may  be  challenged  peret^torily  on  part  oi  state, 
but  no  more.    WH^  v.  SSate,  4  Blf.  468,  '37. 
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SltSS.  TlleSBUB.  A  juror,  who  hu  seired 
as  a  talesman  upon  a  jury  at  a  previouB  tenn 
of  any  court  of  nis  count;^*  withjn  a  jear  prior 
to  time  at  which  he  is  again  summoned,  maj  be 
challenged  for  that  cause.  Barker  y.  Hiae,  6^ 
542,  '76:  CKrigtie  v.  Slate,  44-408,  73. 

21ft9v.  Challenges  to  petit  jarors  are  first 
made  bj  prisoner,  and  afterward  by  prosecuting 
attorney.   Jonet  t.  .Stole,  2  Blf.  475,  '31. 

21891.  If  cause  of  challenge  to  a  juror  tend 
to  his  infamy,  he  can  not  he  examined  on  oath 
respecting  it  Challenge  mast  be  sopported  by 
extrinsic  proof.   Hvdmm  v.  Baitf  1  Blf.  317,  *24. 

IT.  Competeneyj  QMlUoittOB. 

21892*  One  is  inc«in|Mt«Bt  to  sit  apon  Jn- 

ry*  who  has  formed  opinion  upon  merits  of 
cause,  from  conversation  with  witnesses.  (3o«(> 
win  Y.  BUuMetf,  4-438,  *53. 

81898.  On  trUl  on  IndletniMt  for  nwder 
in  secoad  d^ee.  opinion  of  juror  as  to  death 
penalty  not  material.   Fhm  t.  Staity  &-400,  *54. 

81894*  A  juroriscompetentwhoiunderoath. 
says  he  is  a  resident  householder  of  county,  ana 
never  heard  of  case  on  trial,  and  knew  nothing 
of  it    Jfcyera  t.  SlaU,  20-511,  '63. 

21895.  Where  question  of  competency  does 
not  appear  in  record,  competency  will  be  pre- 
sumed.  BradfijTd  y.  SlaU,  16-347,  '60. 

21896.  A  party,  by  accepting  a  juror  with- 
out inteiTOgating  him  as  to  whether  he  is  a 
householder  or  freeholder  of  county,  waives 
right  to  object  to  his  competency  on  such  grounds. 
Sim  V.  Wateroia,  45-140,  '73;  OUloole^  y.  SbiU, 
5a-182,  '77.   Cf.  70-341. 

21897.  Juror  may  be  asked  on  bis  wirt  dire 
in  a  civil  case  whether  he  has  formed  or  ex- 
pressed opinion  on  merits  ol  cause.  Maiu  v. 
Sewe^  Blf.  447,  '37. 

81S9S.  A  man  who  is  prejudiced  afainst  sale 
of  intoxicating  liquors,  and  believes  business  of 
selling  such  Hquors,  though  legitimate,  to  be 
immoral  and  improper,  but  thinks  be  can  waive 
his  prejudice  so  as  to  do  accused  justice,  and 
ti^  him  as  freely  as  he  wouldtryaj^ersoucharg^ 
with  violation  of  any  other  law,  is  not  disquali- 
fied from  sitting  as  a  juror  on  trial  of  one  ac- 
cused of  violating  liquor  license  law.  EUtoU  v. 
ataUf  78-1 V80. 

81899*  Where  he  was  "  opposed  to  granting 
license  to  any  person,  under  any  circumstances," 
he  was  not  a  proper  juror  in  a  ]>roceed)nK  to  ob- 
tain a  license.    Keiaerv.  Lino,  57-431  *77. 

21400.  Where  he  "  never  thoueht  it  a  legiti- 
mate business,  altliough  the  law  did  grant  it," 
he  was  not  a  competent  juror  to  try  a  violator 
of  the  law.  v.^,  67-287, '79. 

21401.  It  is  left  to  sound  discretion  of  trial 
court  to  say  whether  a  juror  is  disqualified  for 
reason  of  his  having  expressed  an  opinion,  if  he 
can  give  an  unbi^ed  nearing  and  verdict  on 
law  and  evidence.    EUioU  y.  Sale,  78-10,  '80. 

21402.  His  opinion  of  morality  of  a  particu- 
lar transaction  can  not  determine  his  compe- 
tency to  try  one  accused  thereof.  Id. 

81408.  8.  C.  will  not  reverse  ruling  of  trial 
court  upon  juror's  competency,  hised  on  his 
opinion  of  matters  collateral  to  issues,  unless 
anuse  of  discretion  is  shown.  Id. 

21404.  Incompetency  of  a  juror,  by  reason  of 
his  bias  or  formerly  expreased  opinions,  can  not 
be  ground  for  new  trial,  unless  applicant  shows 


that  he  did  not  waive  such  (Ajectiai  hy  aocqpt- 
ing  juror. 

21405.  Motion  for  new  trial  on  eround  that 
a  prejudiced  juror  was  called  to  fill  up^  pand 
after  defendants  bad  exhausted  their  rigot  of 
challenge.  Held;  right  of  challenge  for  cause 
could  not  be  exhansted.  Hdd  ;  if  juror  was  not 
examined  as  to  his  competency,  it  most  be  pte- 
snmed,  contrary  not  appearing,  that  he  was  im- 
partial.  AUxMder  y.  JJann,  S-122,  '54. 

21406.  B  and  W  being  jointly  indicted  for 
murder,  each  charged  other  of  being^ilty  alone. 
W  was  tried  first  On  trial  of  B,  a  juror,  on  ex- 
amination as  to  competency,  answered  that  he 
had  read  newspaper  reports  of  evidence  given  oa 
trial  of  W,  including  testimony  of  both  defend- 
ants, and  had  talked  with  neighbors  about  two 
cases,  and  formed  and  expressed  opinion  as  to 
guilt  or  innocence  of  defendant;  that  his.  opin- 
ion was  fixed,  but  would  readily  yield,  if  evi- 
dence should  be  tnataiaUy  differaU  from  what  he 
bad  read ;  but  that  if  it  should  be  same,  be 
would  be  somewhat  influenced  by  his  opinion 
already  formed.  Held;  such  juror  clearly  in- 
competent   Brown  V.  Slate,  70-576,  '80. 

21407.  Statute  of  *24  exenses  persons  above 
60  years  of  age  from  serving  on  juries,  if  they 
choose  to  claim  privily;  but  party  indictedcan 
not  object  to  them  on  thatground.  SUOey.  MiU 
frr,  2  Blf.  85,         (v.  R.  a  '81,  1649.) 

81408.  In  an  action  by  a  turnpike  company 
to  collect  subscriptions  for  stock,  a  juror  who  is  a 
stockholder  and  director  in  another  company,  is 
not  competent  MUler  y.  Wild  Oat,  ete^  62- 
51,  '75. 

21409.  As  A  eltliea.  In  aeticms  to  which  a 
a  citr  is  a  party,  its  dtiiensand  tax  Mjcismay 

be  cnallenged  tor  cause,   fleam  y,  Oreew- 

fra^,  51-119,  '75. 

21410.  Also,  where  a  county  is  a  par^.  AL 
Cbm's  fountoin  Cb.  v.  hoA,  6&-29,  *79. 

21411.  In  a  criminal  case,  an  opinion  todis- 
qualify  a  juror,  should  be  founded  on  what  he 
supposes  to'be  facts,  and  have  such  tenacity  as 
would  not  readily  yield  to  contrary  evidence, 
and  make  such  impression  as  would  probably 
influence  him  after  hearing  evidence.  GueUg  v. 
Slate,  66-94,  '79. 

81412.  In  such  case,  where  a  juror  answered 
that  be  had  formed  and  expressed  an  opinion  on 
merits,  from  what  he  had  read  concerning  evi- 
dence on  a  former  trial  of  same  prosecution,  and 
that  it  would  require  some  evidence  to  change 
such  opinion,  though  it  would  readily  yield. 
£eU  ;  juror  was  competent  Id. 

21418.  PresnmpclOBg*  Where  record  states 
that  grand  jurots  were  "good  and  lawful  men, 
householders"  of  the  proper  county,  it  will  bft 
presumed  that  they  possessed  all  statutory  qual- 
ifications.   WiUey  V.  SlaU,  46-363,  74. 

21414.  Waiver.  Either  party  to  a  suit  may 
waive  an  objection  to  a  juror  on  account  of  bis 
disqualification.  Miami  Valley  Fwniture  Co.  v. 
Weder,  47-^  74. 

21415.  When  defendant  accepts  a  juror  with* 
out  questioning  him  as  to  his  qualifications,  he 
thereby  waives  any  objection  that  he  is  not  a 
freeholder  nor  householder.  Gilioolejfv.Slaie,5S- 
182,  77  ;  Ooy  v.  Slate,  82-384,  '69.   Cf.  45-140. 

21416.  The  state,  by  similar  actions,  also  is 
deemed  to  have  made  such  waiver,  asmoi  T. 
Slate,  46-132,  '74. 

21417.  If  a  party  to  an  action  accepts  of  a 
juror  without  interrogating  him  as  to  bis  o«n- 
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of  his  competencj.  AUxatidtr  t.  Dunn,  5-122, 
'64;  Bomame  v.  ^tate,  7-63,  '65. 

21418*  A  juror^totiy  issues  in  proceeding 
for  granting  a  license  to  sell  intoxicating 
liqnors,  who  answered  that  he  was  "  opposed  to 
granting  license  to  anj  person,  under  anv  cir- 
comsUnces,"  la  laeompetent.  feuer  t.  Lma, 
*7-431,  -77. 

81419.  Opinion.  Jaron  who  hare  formed 
and  expressed  an  opinion,  as  based  on  ramors 
or  newspaper  reports,  and  who  state  that  opin- 
ion formed  would  readily  yield  to  evidence  pre- 
sented upon  trial,  and  that  they  could  hear  evi- 
dence and  decide  case  as  impartially  as  though 
they  had  not  formed  any  opinion,  can  not  %e 
challenged  for  incompetency.  Sereatton  v.  Stew- 
art, 62-68,  '76;  Fahneetoek  v.  SUUe,  29-231, '64. 
CL  McGregg  v.  SbtU,  4  Blf.  101,  '35;  Van  Vaeier 
T.  MeKiUip,  7  Blf.  578,  '45:  Morgan  v.  Scwnson, 

6-  169,  '56;  Riee  v.  Sfciie,  7-33i  'SS ;  Btud/ord  v. 
State,  16-347,  '60;  Mffrgan  v.  Staief  81-193,  '69 ; 
Clem  v.  Suae,  88-118,  '70 ;  a»ek  v.  State,  40-263, 
'72 ;  Hart  v.  SuUe,  57-102,  '77. 

21420.  A  juror,  who  answered  "he  had 
formed  an  opinion  as  to  the  guilt  of  defendant, 
if  what  he  nad  heard  was  true,  is  not  an  in- 
competont  juror.   Burkv.  The  Stale,  27-4S0,'67. 

21421.  If,  from  any  prerioiiBlr  formed 
0]^ton,  it  would  require  more  or  less  evidence 
to  satisfy  mind  of  tne  existence  or  non-exist- 
ence of  material  facts  involved,  then  juror  is 
not  impartial,  and  is  incompetent  Tahneelodc 
V.  State.  28-231,  '64.   «.  16^47. 

21422.  To  constitute  a  reasonably  nnexcep- 
tionable Juror  he  may  have  capacity,  honesty, 
indepenaence  and  freedom  from  prejudice  and 
opinion  founded  upon  particular  evidence  in 
cause,   fiiav.  State,  7-332, '55.   Cf.  61-453. 

21428.  Death  penalty.  Belief.  It  is  vei;r 
clear  that  an^  person  entertaining  such  consci- 
entious opinions  as  would  preclude  his  finding 
defendant  guilty  of  an  offense  which  is  punish- 
able with  death,  would  be  incapable  of  exercis- 
ing  discretion  conferred  upon  jniT>  in  Buch  a 
case,  in  and  by  said  section  4  oi  the  felony  act 
and  would  therefore  be  an  incompetent  juror  in 
such  a  case,  under  provisions  of  said  section  86. 
of  the  criminal  code.  (v.R.  S.  '61,  1902, 1905.) 
Qreenky  v.  Stale,  «0-141  ,'77.    Cf.  DriekiU  v.  Staie, 

7-  338,  ^55 ;  Fakneeixxk  v.  -Slate,  28-231,  '64. 
21424.  Opinion.   If  a  juror  falsely  declares 

that  he  has  not  formed  or  expressed  an  opinion, 
as  to  guilt  of  accused,  verdict,  if  against  accused, 
will'be  set  aside,  on  a  motion  for  a  new  trial.  But 
such  reason  was  not,  of  itself  a  ground  for  set- 
ting aside  judgment   Somme  v.  States  7-63,'55. 

21426.  Under  statute  of  '52,  a  freeholder  is 
not  a  competent  juror  unless  he  be  also  a  house- 
holder. Qitare:  does  word  houaehotder,  as  used 
in  that  statute,  mean  a  holder  in  fee  or  a  lease- 
holder of  a  house?  Or  does  it  mean  a  house- 
keeper, or  head  of  a  family  occupying  a  house? 
a^enter  v.  Vame,  10-125,  .'58.    (v.  B.  S.  '81, 

Queere:  whether  fact  that  a  juror  sit- 
ting upon  a  trial  is  not  a  householder  is  suffi- 
cient ground  for  a  new  trial,  where  party  ask- 
ing new  trial  was  ignorant  of  the  fact  at  trial, 
and  did  not  question  him.  L.  P.  R.  0>.  t.  N.  A. 
A  S.  R.  Co.,  18-90,  '69. 

21427.  Fact  that  a  juror  sitting  upon  a  trial 
is  ignorant  of  the  Eolith  language  is  suffici^t 
ground  for  granting  a  new  trial.  Id. 


point,  before  accepting  Mm,  can  not  he  imputed- 
as  negligence.  It  may  be  presnmed  that  officer 
has  called  a  jary  competent  in  this  respect  Id. 

21429.  Fact  of  such  incompetency  may  be 
be  proven  b^  juror's  statement  under  oath,  with- 
out a  violation  of  rule  that  jurors  are  incompe- 
tent to  impeach  their  verdicts.  Id. 

21480.  After  retnm  of  Terdiet,  it  was  dis- 
covered that  one  of  petit  jurors  had  been  of 
grand  jury  that  founa  indictment  When  jury 
was  being  impaneled,  he  had  answered  that  he 
had  not  formed  or  expr^sed  any  opinion,  etc 
Hdd;  juror  incompetent;  and  defendant  was- 
not  guilty  of  negligence  in  not  sooner  discover- 
ina  the  fact   Rite  v.  -State,  ie-298,  '61. 

21431,  if  such  incompetency  hsd  been  known 
to  accused  at  time  jury  were  accepted  and  sworn, 
he  could  not  afterward  have  been  heard  to  make 
objection.  Rice  v.  State,  16-298,  '61 ;  Bariow  v. 
State,  2  Blf.  114,  '27. 

21482.  Under  2  R.  8.  sees.  1,  2,  p.  24, 
petit  jurors  should  be  composed  of  houMudder» 
not  simplyAieeAoAiere.  Latter  does  not  include- 
former.  ^«i|bn2T.  State,  16-347, '60.  (vkB.a. 
'81,  1393.) 

21488.  A  party  may  olijed;  to  examlnatloii 
of  a  Juror  withont  oath,  as  to  his  competency  r 
but  II  he  permits  question  to  be  put  to  ^uror, 
and  answered  b^  him,  without  requiring  him  ta 
be  sworn,  he  waives  objection.  TruOingeTT.Wethy 
8-198,  '61. 

21484.  Where  court  below  refused  to  grant 
a  new  trial  on  affidavit  of  a  third  party  that  a- 
juror  had  expressed  his  belief  of  defendant's- 

fuilt  prior  to  being  sworn  as  &  juror,  when  juror 
ad  denied  this  under  oath,  and  moral  character 
of  affiant  was  impeaelied,  S.  Q.  will  not  say  an 
error  had  been  committed.  Clem  v.  SUde,  88- 
418,  '70. 

21486.  One  of  issues  In  a  case  was  existence 
of  a  partnership.  Hdi;  error  not  to  permit 
question  to  a  juror  whether  he  had  formed  or 
expressed  an  opinion  as  to  existence  of  such  a 
partnership.    Trout  v.  WiUiam*,  29-18,  '67. 

21486.  When  testimony  was  conflicting  asto> 
competency  of  a  juror,  and  preponderance  wa» 
in  favor  of  competency,  a  new  trial  may  not 
be  granted  on  account  of  his  incompetency. 
Pic&Mv.  Hobbt,  42-270,  '73. 

21487.  A  juror  married  to  a  nleee  of  one  of 

Sarties,  is  disqualified  to  act  TruBxngerf.  ITcU, 
-198.  '51. 

21488.  Also,  husband  of  a  sister  of  a  deced- 
ent, leaving  issue,  who  was  a  prior  husband  of 
fdalntiff.  Dwrvmd  v.  Dearmmd,  10-191,  '68. 

S1489.  Talesman.  A  juror,  who  had  served 
as  a  talesman  upon  jury  in  same  court,  at  m 
prior  term,  within  a  year,  may  be  challenged 
for  cause.    Gkriaie  v.  Slate,  44-408,  '73. 

21440.  That  a  juror  is  not  a  voter  of  county 
must  be  shown  beioie  he  is  sworn  to  sit  as  juror, 
or  objection  will  be  waived.  RtUlenon  v.  State, 
70-341  '80 

214^1.  Under  sec.  1,  act  of  March  8,  '78,  a 
qualified  voter,if  neither  a  freeholder  nor  honae- 
nolder  of  county,  is  not  a  competent  juror ;  and 
where  on  his  voire  dire,  snch  juror  misleads  court 
and  parties  as  to  his  qualifications  and  is  ac- 
cepted as  juror,  defendant  is  entitled  to  new 
trfal.  Lamphier  v.  State,  70-317,  '80.  (*.  B.  S. 
'81,  1393.) 

21442.  BelaUooship  between  juror  and  party 
to  action,either  by  consanguinity  or  affinity,wita- 


■aiBqaaliDee  sucn  juror  to  sit  id  sugd  acuon,eTen 
though  such  relationship  be  unknoirn  to  bo^ 
Hvd^  V.  Henbm,  tt^r-lSS,  '78. 

T.  Dlsehai^e)  Separation. 

21448>  That  jury,  in  a  criminal  case,  after 
twelve  hoars  deliberation,  report  tfaer  can  not 
agree,  is  not  good  ground  for  their  discharge. 
MiUer  v.  Stale,  8-325,  '56. 

21444.  They  should  not  be  discharged  until 
<M>urt  is  satisfied  that  agreement  is  impossible. 
State  V.  Walker,  26-346,  ^66. 

21445.  If  jury  is  discharged  without  imperi- 
ous necessity,  and  without  OBfendant's  consent, 
it  works  acquittaL   Slaie  v.  Wamire,  16-357,  '61. 

21446*  Where,  on  trial  for  murder,  one  of 
Jurors  requested  his  discharge  on  nound  of 
sickness,  and  court,  for  that  reason,  discharged 
Jury,  defendant  refusing  to  consent  thereto,  such 
juror  making  no  sworn  statement  as  to  his  con- 
'Oition,  and  no  medical  evidence  being  heard  aa 
to  his  situation.  Seid  ;  such  discharge  was  bar 
to  farther  inosecation.   Balo  t.  State,  19-298, 

81447a  Bo,  where,  in  such  case,  jury,  after 
deliberating  tor  thirty-two  hours,  answered  that 
there  was  no  probability  of  their  agreement,  and 
were  dischaived  in  absence  of  defendant,  he  he- 
ine confined  in  jail.   StaUv.  Witiorij  60-487,  '76. 

21448.  But  discharge  of  jury,  in  such  case, 
because  of  inability  to  agree,  after  protracted 
deliberation,  is  no  bar  to  further  prosecution. 
Shaffer  v.  StaU,  27-131,  '66;  State  v.  Neitm,  26- 
366,  '66. 

21449.  Discharge.  Pre§ii]nptIon.  After 
commencement  of  a  trial,  jury  was  discharged. 
Grounds  therefor  are  not  shown  by  a  bill  of  ez> 
ceptions.  It  will  be  presumed  action  of  court 
was  right.  Vanderkarr  v.  StaU.  51-91 ,  '75.  And 
a  tmire  de  now  may  be  ordered.  Id. 

214&0.  Pranuiptioiu  A4|oiinimeiit.  Ac- 
tion of  court  in  adjourning  a  cause  on  trial  for 
a  few  days,  will  be  presumra  rig^t  whennounds 
therefor  are  not  in  bill  of  exceptions.  Vander- 
karr  v.  Slate,  51-91,  '76. 

21451.  An  illegal  discharge  by  court  of  jury 
before  rexdict,  in  a  civil  case,  does  not  work  a 
discontinuance.  AMaxi^  t.  E^feeoaA,  18-466, 
*69.  , 

8145S.  Where  Juiy,  as  directed,  sealed  their 
Terdict,  handed  it  toclerk,  and  separated.  Hdd; 
jurors  could  not  be  called  together  Cfftin  to  cor- 
rect their  verdict  IV(wl  v.  Wett,  29-51,  '67. 
Cf.  42-250. 

21468.  Final  adjournment  of  conrtf  at  close 
of  term,  operates  to  discharge  jury  then  in  pos- 
aeasion  of  cause.  AaUtoMoh  v.  Edgteaidt,  18-466, 
'59. 

21454*  Jui^,by  consent  of  parties  and  court, 
sealed  up  their  verdict  in  evening,  separated, 
met  again  in  morning,  and  gave  it  in.  Verdict 
being  defective,  jury  retired  by  direction  of  court, 
reconsidered  it,  and  returned  a  correct  one.  Ekld; 
proceeding  not  erroneous.  Tyrrdl  v.  Lodthart, 
3  BIf.  136,  '32. 

21466.  Jarymay  be  dlschanred  till  a  later 
day  in  term,  and  certain  jurymen  may  be  ex- 
cused, who  had  expressed  an  opinion  that  de- 
fendant was  guilty,  by  court  in  fair  exercise  of 
its  discretion,  though  defendant  at  time  objects. 
Watson  V.  Stale,  68-548,  '78. 

21466.  That  jury  in  civil  action  had,  after  I 


owurday  ni^bt  till  mowaay  morning,  when  tbev 
gave  in  their  verdict,  is  not  sufficient,  of  itself, 
to  vitiate  verdict,  thvmmottd  v.  Lekie,  h  BIL 
453,  '40. 

21457.  Verdiet.  Sealed,  At  request  of  court 
it  was  agreed  that  if  jury  should,  durins 
night  and  adjournment  of  court,  and  absence  cn 
judge,  arrive  at  a  verdict,  jury  might  return  and 
deliver  to  clerk  a  sealed  verdict,  and  then  be  al- 
lowed to  separate.  Held;  no  error  to  permltRuch 
separation.    Crocker  v.  Hoffman,  48-207, 74. 

21468.  Separation  of  jury  can  not  be  an 
available  error,  unless  the  bill  of  excep^oiu 
shows  such  facts.  Iauom  t.  Marine,  40-289, 72; 
Bosfoyv.  FoTfjuar,  2  Blf.  61,  '27. 

21459.  A  judge,  at  his  hotel,  in  presence  of 
counsel  of  both  parties,  sent  by  their  bailiff  to 
jury,  written  directions  that,  when  they  agreed 
upon  a  verdict  they  should  seal  it  up,  leave  it 
with  the  foreman ;  that  they  should  not  com- 
municate to  any  one  what  verdiet  they  had 
agreed  on,  and  meet  in  court  in  morning.  Hdd; 
no  error,  as  it  will  be  inferred  that  counsel  ss* 
sented  thereta  Parmlee  v.  SlooHf  87-409,  ; 
Boniey  V.  Farqaar  2  Blf.  61j  '27. 

21460.  But  i^  in  intenm,  any  of  juion  he 
improperiy  practiced  upon,  verdict  will  be  set 
aside.   I^trier  v.  Seaman,  3  Blf.  27,  *32. 

21461.  By  agreement  of  counsel,  jury  were 
allowed  to  seal  up  their  verdict,  and  return 
same  to  clerk  of  court.  They  did  so.  Some  of 
interrogatories  were  not  answered.  Court  re- 
ceived verdict  in  absence  of  jury,  who  had  sep- 
arated.  Hdd;  new  trial  should  have  been 
granted.   Sage  v.  Brown,  84-464,  '70. 

21462.  Separation.  Instmeted.  When  a 
jury  are  permitted  to  separate,  they  must  be  ad- 
monished that,  it  is  their  duty  not  to  converse 
with,  or  snfTer  themselves  to  be  addressed  by, 
any  other  peraon  on  any  subject  of  trial,  evoi 
when  verdict  is  returned  sealed.  But  parties 
consenting  to  a  separation  without  snim  admoni- 
tion, waive  any  objection  thereto.  Chidba- 
Hoffimm,  48-207,  '74 ;  Mvtaelman  v.  PrxiU,  44- 
126,  '73. 

21468.  After  evidence  in  a  civil  action,  and 
instructions,  court  permitted  jury  to  separate 
till  next  morning.  HeH  ;  under  R.  S.  '52!  with- 
in discretion  of  the  court.  Haytim  T.  Thamat, 
7-88, '55.    (».  B.  S. '81, 639.) 

21464.  Separation  of  jury  daring  teial,  or 
conversation  of  juror  with  bystanders,  or  leav- 
ing court-room  without  permission,  where  no 
other  misconduct  is  shown,  is  not  ground  for  a 
new  trial.  Jarretf  v.  Sate,  68-293,  77 ;  .Bartow  v. 
State,  2  Blf.  114  '27.  Cf.  16-363.  Such  jnrar 
may  be  pnnishea.    Barlow  v.  Sate,  tMpra, 

21466.  The  discharge  of  a  jury  having  in 
charge  a  criminal  cause,  upon  a  valid  indict- 
ment (unless  caused  by  ImperlonB  neeesBlty), 
without  eongent  or  defiendant,  operates  as  an 
acquittal,  and  is  a  bar  to  another  trial;  bat 
snch  dlwiiai^e,  with  consent  of  defcBdaaitt 
though  made  on  Snnday,  in  absence  of  judge, 
whose  consent  had  been  previously  given  in 
session,  is  not  a  bar  to  a  subsequent  trial.  Ma- 
Corkk  V.  Slate,  14-39,  '59. 

21466.  Mlscondnct  of  jury,  to  which  the 
bailiff  is  not  a  party,  in  making  a  sealed  verdict, 
disbanding  and  leaving  such  sealed  verdict  in 
hands  of  bailifT,  meeting  again  in  morning  and 
destroying  sealed  verdict,  and  then  making  one 
against  defendant,  which  they  return  to  oonrCj 


B6V68. 

214ft7*  A  finding  of  a  jury  must  be  reached 
irithout  its  members  being  exposed  to  improper 
influences.  Id. 

S1468.  While  jnrr  was  deliberating,  some 
<of  its  members,  without  leave  of  the  court  or 
knowledge  or  consent  of  defendant,  and  without 
being  attended  by  an  officer,  separated  from 
their  fellows,  went  where  there  were  other  per- 
sons, and  drank  whisky.  It  was  shown  by  affi- 
davits that  they  did  not  drink  to  intoxication ; 
that  influence  of  liquor  was  not  perceptible 
upon  them,  and  that  during  such  alraence  they 
were  subjected  to  no  influences  whatever  by 
•others  and  in  no  respect  attempted  to  be  tam- 
pered with.  Sum  of  modem  authorities  is,  that 
such  conduct  on  part  of  jurors  is  exceedingly 
reprehensible,  and  ought  to  be  visited  with  pun- 
isnment  by  court  below ;  but  that  where  verdict 
appeatB  clearly  to  be  right  upon  the  evidence,  a 
new  trial  will  not  be  granted ;  but  if  correct- 
ness of  verdict  be  doubtful,  then  such  miscon- 
•duct  will  result  in  a  new  trial.  But  in  all  such 
cases,  the  misconduct  bein^  established,  it  will 
impose  upon  the  prosecution  necessity  of  re- 
moving suspicion  by  showing,  as  was  done  in 
this  case,  that  offending  jurors  were  not  influ- 
•enced  advetsely  to  defentunt,  or  in  any  respect 
rendered  less  capable  of  dischaiving  their  du- 
-ties.    Oreeli  v.  Stofe,  24-151,  '66. 

21469.  Quare:  Doessec.  142,2  G.&H.p.  423, 
-change  this  rule?   Id.    {r.  R.  8. '81,  184i) 

21470.  It  is  error  tn  ^rmit  jury  in  criminal 
biases,  to  separate  and  mingle  with  community 
upon  adjournment  of  court,  during  progress  of 
■tnat,  over  objection  of  defendant.  Aimeratm  v. 
JStata,  28-22,  '67.  Cf.  Jtma  v.  Slate,  2  Bit  475, 

81471.  Such  action  is  error  without  consent 
«nd  over  objection  of  prisoner.  In  felony.  Qiwm 
■V.  Slate,  14-589,  '60. 

21472.  The  recont,  need  not  show,  as  it  will 
he  presumed,  tha^jury  were  admonished  by  the 
•court,  as  to  their  duties  under  the  statute,  dur- 
ing such  separation.  Evcau  v.  Slate,  7-271,  '65. 
'ThiB  case  says  Jom$  t.  Shite,  2  BIE.  475,  '31,  vhers 
no  such  fiict  would  be  presumed,  is  not  author- 
ity. 

81478.  Statute  permits  a  separation  of  jury 
before  the  case  is  finally  submitted.  Evaiu  v. 
.Sate,  tmni.    (v.  R.  S.  '81,  540.) 

21474.  Qoallflcatlon.  A  jury  were  impan- 
eled and  sworn  to  try  wrong  case,  and  after  a 
part  of  evidence  on  behalf  of  plaintiff  had  been 
introduced,  court,  on  motion  of  plaintiff,  and 
•over  objection  of  defendant,  discharged  them, 
J'ury,  composed  of  same  jurors,  was  again  im- 
paneled. One  of  jurors  on  examination  said  he 
liad  formed,  from  evidence  heard  or  otherwise, 
no  opinion  as  to  merits  of  case.  Defendant  chal- 
lenged jury  and  also  said  juror,  for  reason  that 
they,  having  heard  evidence  in  part,  were  in- 
competent, and  juror  on  account  of  his  answers. 
Hda;  ^e  ruling  of  court  in  overruling  chal- 
lenge not  error,  nor  its  action  in  discharging  first 
junr.    Leas  v.  i^ifterson,  88-465,  '72. 

31475.  A  jury  was  impaneled,  and,  having 
beard  a  ^art  of  evidence,  were  suffered  to  dis- 
perse during  adjournment  of  court  over  night 
On  next  day  one  of  jurors  failed  to  appear, 
whereupon  court  discnarged  jury  and  caused 

62 


proceeded.  Hdi;  no  error.  Ham»  v.  Doe,  4  BIf. 
369,  '37. 

81476.  A  jury  was  impaneled  to  try  a  cause 
and  part  of  evidence  heard,  when,  upon  one  of 
jurors  being  unable  to  attend,  court  dischaiged 
jury,  though  both  parties  were  willing  to  pro- 
ceed with  eleven  jurors  only.  Held  ;  discharge 
did  not  work  a  discontinuance  of  cause,  and,  if 
erroneous,  did  not  prevent  a  subsequent  trial, 
ifcwnanf  v.  Bhek,  41-^10,  '72. 

81477.  It  is  not  neeesauy  to  discharge  jury 
for  re.ison  that  "  the  bailiff,  in  disobedience  of 
the  order  of  the  court,  toolc  the  jury  into  the 
public  square,  instead  of  to  a  room,  and  left 
them  and  went  to  the  saloon  of  defendant  and 
procured  from  his  bar-keeper  beer,  and  gave  the 
same  to  the  jury,  who  drank  it."  Court  is  not 
exclusive  judge  of  such  neoessity.  But  when 
the  jury  is  therefor  dischai^ned,  after  hearing 
the  evidence,"  it  is  not  error  to  order  discharge 
of  defendant  in  criminal  actions.  State  v.  Lew- 
nig,  48-541,  '73. 

81478*  A  juror  departing  from  court  without 
permission,  and  without  having  made  a  verdict, 
commits  a  contempt  Murphy  v.  WiUon,  46-537, 
'74. 

21479.  ExcDse.  That  he  was  hungry  and 
su^ring  with  opld  and  inconvenience,  is  no  ex- 
cuse. Id. 

21480.  Time  for  dellheratloii.  Jury  must 
consult  for  a  "  reasonable  time."  They  are  not 
to  judge  and  decide  what  is  a  "  reasonable  time." 
Id, 

YL  Mlseondaet  or  Jnrors* 

See  Nea  3Wat 

21481.  After  retirem«it  of  jury  In  a  civil 
case,  one  of  jurors  left  room  unaccompanied  by 
bailiff,  and  was  absent  fifteen  minutes.  Ifim/ 
not  sufficient  to  set  aside  verdict.  Alexander  t. 
Dmn,  6-122,  '64. 

21482.  Terdiet.  By  lot.  In  an  action  to  re- 
cover unliquidated  damages,  jury  may  resort  to 
means,  to  arrive  at  a  veridict,  that  are  not  al- 
lowed in  criminal  actions,  or  in  civil  actions, 
where  damages  are  liquidated.  St.  L.A8.E.B. 
Oo.  V.  Myrlie,  61-666, '75. 

21488.  In  a  case  of  unliquidated  damages,  a 
jury  may  l^ally  agree  to  put  down  on  paper 
such  amount  as  they  please,  and  divide  aggre- 
gate  amount  by  twelve,  when  no  i^freement  is 
made  that  result  should  stand  as  verdict,  and 
after  result  is  obtained,  agree  that  same  shall 
be  their  verdict  Gwmi  v.  Biak,  1 1-156,  '58.  Ct 
61-666. 

21484.  If  they  agree  to  be  bonnd  by  resnlt, 
their  verdict  will  be  erroneous.  Dvinn  v.  SoJL 
8  BIf.  32, '46. 

81486.  Practice.  When  affidavits  and  coun- 
ter-affidavits are  filed,  as  to  whether  there  was 
any  misconduct  on  part  of  juror,  court  may  re- 
quire an  oral  examination  of  affiants.  Beard 
V.  Slate,  64-413,  '76.  Cf.  HoUoKoy  v.  State,  6ft- 
66V76. 

21486.  When  such  evidence  is  conflictingp  S. 
C.  will  review  it  as  it  would  any  othw  finding 
of  court.  Hdloway  v.  State,  twara;  Bomaime  t. 
StaU,  7-^,  '55. 

21487.  If  mlscondoet  of  the  Jnr^,  in  suf- 
fering outside  rumor  to  infiuence  their  verdict, 
be  assigned  as  error,  it  must  appear  that  rumor 


agreed  upon.    Bowland  v.  Stale,  14-575,  '60. 

21488.  Separation.  Action  to  recover  dam- 
ages occasioned  by  back-water  from  a  mill  dam. 
Jury  were  sent  in  charge  of  sheriff,  to  view  jirem- 
ises,  and  spent  night  at  defendant's  house.  In 
morning,  live  of  them  separated  themselves  from 
rest,  witho  jt  leave  of  sheriff,  and  were  gone  about 
half  an  hour,  for  purpose^  as  they  allied,  of  ex- 
unining  timber  below  mill.  Ifad/ though  ju- 
rors may  have  acted  improperly,  yet,  as  it  does 
not  appear  that  they  were  tampered  with,  or 
that  their  conduct  interfered  with  an  impartial 
investigation  of  cause,  it  was  not  sufficient  rea- 
son for  annulling  their  verdict.  SttUsman  v.  Bar- 
rwwer.  l«-363,  '61. 

sl489>  It  is  not  misconduct  sufficient  for  a 
new  trial  for  a  juror,  after  jury  had  agreed  on  a 
Tordic^  had  sealed  it  ap  to  return  to  court  and 
before  it  had  been  opened,  to  state  that  jury  had 
agreed  on  a  verdict,  without  stating  what  that 
verdict  was.    MeOarth^  v.  Kitchen,  59-600,  '77. 

21490.  The  affidavit  of  a  juror  in  regard  to 
his  misconduct  may  be  received  as  true,  thongh 
controverted  by  witnesaeB.  Bardua  v.  WhiiMy, 
4<W79,  '72. 

21491*  Grounds  for  a  new  trial  for  miscon- 
dnot  of  juiT  must  be  supported  by  affidavit. 
Barding  v.  Whitney,  supra/  TemxtU  v.  Xasfter,  89- 
203,  '72. 

21498.  As  when  "they  added  up  amount  of 
defendant's  accounts  and  divided  oy  figure  2, 
for  purpose  of  arriving  at  a  verdict"  Boudog 
T.  QarnUi  89-388,  '72. 

TU.  JaT7  Trial. 

21498.  Where  issue  had  been  formed  by  an- 
swer in  bar,  and  defendant,  at  call  of  cause  for 
trial,  was  defaulted,  and  court  assessed  damages 
without  intervention  of  juiT.  flciiy  error.  Ter- 
reU  V.  State,  68-156,  '79. 

21494.  The  state  may,  in  criminal  cases,  ex- 
cept petit  misdemeanors,  insist  ou  trial  by  jury. 
State  T.  Maad,  4  Blf.  309,  >37. 

21495.  A  verdict  rendered  by  a  juir  of  six 
persons  in  a  criminal  case,  is  void.  Moore  v. 
Stai^  72-358,  '80. 

21496.  Leas  than  twelve.  Trial  of  a  crim- 
inal cause  by  a  jury  consisting  of  less  than 
twelve,  is  unathonzed  by  law,  and,  though  con- 
sent was  made  thereto,  verdict  in  such  case  is 
void.  AOmy.  StaU,  54-461,  '76;  Bnwnv.&ote, 
16-496,  '61. 

21497.  A  jury  may  be  waived  and  cause,  ex- 
cept in  capital  offenses,  by  agreement,  may  be 
tned  by  court.    Brown  v.  Aate,  aipra. 

21498.  In  a  criminal  case,  jury  must  be  com- 
posed of  twelve  men.  Jiidbm  v.  State,  6  Btf. 
461,  '48. 

21499.  If  record  recite  a  jury  of  twelve  law- 
ful men,  it  will  be  presumed  panel  of  jurors  pos- 
sessed requisite  qualifications.  French  y.  Stale, 
12-670,  '69. 

21500.  Niimberof.  Waiver.  Inacivilcase, 
error  in  trying  aoause  by  less  than  twelve  jurors 
is  not  available  if  not  made  a  ground  for  new 
trial.  MUchell  v.  .Stephem,  23-466,  '64;  Durham 
V.  HuHiton,  4-601 ,  '6.'}. 

21501.  Such  error  will  be  held  to  be  waived 
as  against  the  party  who  consented  thereto. 
Durham  v.  Iludnon,  supra. 

21&08.  Record  Htated  there  were  twelve  jurors 
and  gave  names  of  eleven  (if  the  S.  C.  will  pre- 


the  christian).  Hdd;  in  face  of  positive  state- 
ment, such  presumption  will  not  be  made.  Id. 

21508.  A  partf  can  walre  his  ri^t  to  % 
trial  by  jury  only  in  modes  specified  by  statote. 
Shaw  V.  Kent,  11-80,  '68. 

21604.  S.  C.  wilt  uotaffirm  a  judgment  in  a 
case  in  which  a  trial  by  jury  was  denied  on 
ground  that  cause  was  fairiy  tried  and  deto- 
mined  on  its  merits  hy  the  court.  Id. 

21505.  The  rif^t  of  trial  by  jary,  in  all  «^ 
cases,  was  not  granted,  by  constitution  of  this 
state,  but  was  simply  secured  as  a  pre-existing 
right.   Reynolds  v.  State,  61-392,  '78. 

21506.  Either  party  to  an  information  is  en- 
titled, of  right,  to  demand  a  trial  by  jury  of 
issues  of  fact   Eesfoolds  y.  State,  Hl-S92,^S. 

21507.  Befusal  of  a  cotirt  to  grant  a  trial  by 
jury  to  one  entitled,  can  not  be  aliarmless  eiror, 
thoug^h  it  appears  substantial  justice  was  dow^ 
as  it  deprives  him  of  a  rif^t  guaranteed  him 
the  iconstitiition.  Id. 

21508.  Upon  an  application  for  a  restraining 
order  or  temporair  injunction,  no  jurr  trial  is 
contemplated.  HijpkiM  T.  O.K.  A  a  T.  Co.,  46- 
187,  '74. 

21509.  A  trial  by  jury  may  be  had,  if  not 
waived,  in  a  trial  n>r  a  perpetual  injunction^ 
when  issues  of  fact  are  joiued.  Id. 

21510.  A  person  accused  of  a  crime  has  no 
coostitntional  right  to  be  tried  other  than  by  an 
"  impartial  jury."  He  may  be  tried  by  the  reg- 
ular panel  of  petit  jury  or  a  special  jury.  Puree 
V.  State,  67-354,  '79. 

21511.  "  In  all  civil  cases,  the  ri^ht  of  trial 
hyjniy  shall  remain  inviolate,"  that  is,  continue 
as  itwas.  In  chancery  cases,  trial  by  jury,  as  a 
rightdid  not  exist  and  does  not  now.  jLUeav. 
Andenvm,  57-388,  '77. 

21613.  Sec.  20,  art.  1,  of  constitution,  pro- 
viding that  right  of  trial  by  jury  shall  remaiu 
inviolate,  does  not  extend  to  proeeedinn  for 
assessment  of  damages  In  location  of  nl^ 
ways,   Hymes  v.  Ayddott,  26-431,  '66. 

21618.  But  Uie  question  may  be  tried  bjrjniy 
on  appeal  to  C.  C.  or  C.  P.  C.  Id. 

21614.  Such  right  to  trial  by  jury  may,  on 
such  appeal,  be  waived,  as  in  other  civil  cases. 
L.E.         St.  L.  R.  Co.  V.  Heath,  0-558,  '57. 

21616.  In  aetion  on  o  eommou  law  award| 
right  to  jury  trial  exists.  Goodwirie  v.  Miller, 
82-419,  '69. 

21616.  Otherwise  under  statute.  J#t/ner  v. 
Noel,  48-324,  '73 ;  J^ncer  v.  Ourtw,  67-221,  77. 

61617.  Order  on  agent  of  railroad.  De- 
fendant not  entitled  to  trial  by  jury  upon  hear- 
ing of  motion  for  writ,  under  sec  5,  R.  8.  '81, 4029, 
to  require  agent,  etc.,  of  railroad  company,  judg- 
ment having  been  rendered  against  it  for  value 
of  animal  killed,  to  appear  and  answer  to  amount 
of  money  in  his  hands.  L.CAS.  W.  R.  Co. 
V.  Patton,  51-487,  '76. 

21518.  Where,  on  appeal  to  C.  C.  in  a  pro- 
ceeding relative  to  settlement  of  a  decedent's 
estate,  caste  is  tried  de  novo,  issues  of  fact  may  be 
tried  by  jury.  Hamlyn  v.  Nerint,  87-284,  '71. 
Cf.  67-289. 

21519.  In  a  proceeding  for  bastardy,  if  the 

defendant  fail  to  deny  charge  in  C  C.  court,  he 
is  not  entitled  to  a  trial  by  jury.  Woff  v.  Satet 
11-231,  '58. 

21520.  It  is  proper  to  try  by  a  jury  a  case 
brought  to  subject  prc^rty  to  execution,  which 


poM  rragm  rrom,  to-io,  4%. 

21621.  Mon-App«anuiee  is  a  walrer  of  a 

Jnrr.    WiiUtt  t.  Sidgway,  9-367.  '67. 

21622.  Appeal  from  a  Jastice^B  Ja^pnent,  in 
procsediaffsloraasenmeDtof  damagai  rorappro- 
mlatln;  laniB  by  a  tnnii^e  company,  may 
De  taken  and  trial  had  in  circuit  coartde  tuwo, 
and  also  by  jury,  if  no  <^fectioD  is  made.  Heady 
T.  Vaay,  etc,  Tttrnpike  Oo^  52-117,  '75. 

21628.  By  sees.  15  and  16,  R  a  '43,  p.  466, 
iasneB  of  fact  evolved  in  cliancei*|^  proeeeolngg, 
in  P.  C,  might  on  demand  of  either  party,  be 
sabmitted  to  a  jury  for  trial,  and  the  coart  vas 
boand  by  the  Terdict  nnleea  it  was  wt  aside. 
Chm  T.  AirjUm,  14-263,  '60. 

21624.  The  langaage  of  the  statute  is  held 
to  be  peremptory.  Id. 

21526.  2  R.  8.,  sec  188,  p.  291,  seevns 
a  Jury  trial  in  all  coses  of  administration,  where 
there  is  an  issne  of  fact,  when  requeeted  by  either 

rrty.  Hubbard  v.Huibard,  16-25; '61.  (tn  B. 
'81,23250 

21626.  Trial  by  Jory  of  issnes  raised  by  ex- 
ceptioQB  to  a  gaardian's  immrt,  can  not  be  bad  as 
a  n»tter  of  nght,  or  in  tnal  of  any  matter  con- 
nected with  administration  of  a  tmst,  nnlees 
there  be  some  statutory  provision  therefor,  as 
in  sees.  12, 23,  and  26  of^the  act  toaching  gaard- 
ian,  etc.    OHdeweU  v.  Snyder,  72-628,  '80. 

21627.  ABgeasmentof  pnnishmeat.  Where, 
in  a  criminal  case,  defendant  had  pleaded  guilty, 
and  court  had  fixed  lowest  amount  of  punish- 
ment prescribed  by  law  for  offense,  without  ob- 
jection or  exception,  in  that  respect,  on  part  of 
defendant,  latter  waived  a  right  to  have  a  jnry 
to  assess  punishment,  if  taw  would  have  given 
him  that  right.    Bekler  v.  Slate,  22-345,  '64. 

21628.  A  proeeedtny  for  a  habeas  eorpoB 
is  not  a  civil  action  within  section  20  of  the  bill 
of  rights,  authorizing  a  trial  by  jury.  Qamer  v. 
GordMu  41-9^  '72.   Cf.  Baitr  v.  Gordon,  2»- 

81629.  Provision  for,  in  constitution  of  U. 
S.,  applies  only  to  federal  courts.  Baker  v.  Qor- 
don,  2B-204,  '64. 

21&S0.  Sec.  36  of  act  of  '62,  providing  for 
organization  of  county  boards,  etc.,  provides  that 
an  appeal  from  decision  of  a  board  of  commis- 
sioners shall  be  tried  as  an  original  cause,  bat 
not  that  it  shall  be  tried  in  same  manner  as  by 
commissioners ;  hence  it  may  be  tried  by  jnrr. 
Bd.  Cbm'f  FisMU  Co.  t.  CKAwod,  &-604,  '66.  («. 
R  8.  '81,  5777.) 

21681*  When  a  cause  at  issue  is  reached  and 
called  for  trial,  and  defendant  does  not  appear, 
it  may  be  submitted  for  hearing  without  a  de- 
fault and  without  a  jory.  InapUi*  P.  Maaii*g 
Co.  V.  CfatCT,  68-258,  '76. 

21682.  Clause  of  constitution  of  U.  S.,  touch- 
ing jniy  trials,  does  not  operate  npon  state 
courts.  Not  ever^  case  whicn  is  not  a  criminal 
is  a  civil  one.  Appeal  to  C.  C,  from  proceed- 
ings to  assess  damages  for  real  estate  taken  for 

Jniuic  works,  have  been  nniformally  tried  by 
aiy  in  this  state,  and  are  civil  cases,  within 
above  constitutional  provision.  On  appeal  to 
C.  C,  from  a  report  of  appraisers,  in  such  pro- 
ceedings, a  complaint  is  unneceeeaiy.  Party  has 
a  right  to  appear  in  C.  C.  and  demand  a  Iuit  to 
re-try  the  question  of  damages.  L.'E.W.aoLlj. 
R.  Co.  V.  HaUk,  9-568,  '67. 

21688.  Assessment  of  damages  against  rail- 
road companies  for  appropriation  of  lands,  may 


coun,  unaer  aci  oi  jnay  ii,  02,  or  oy  lurors  se- 
lected in  manner  prescribed  by  act  of  June,  '52^ 
but  no  person  owning  land  within  one  mile  ot' 
the  contemplated  railroad  is  competent  to  act. 
either  as  arbitrator  or  jnror.  MeMahon'r.  (l&  ■ 
G  &  J2.  Cb.,  6-413, '64.  («.  B.  &  81,  3907.)  ' 
21684.  Legislature  may  prescribe  trial  by- 
jury  in  oases  where  constitution  does  not  give  it . 
as  a  right,  but  tbey  can  not  withhold  it  where  it-, 
is  BO  given.  L.  K  W.  A  Sl  L.  R  Co.  v.  Heathy 
supra. 

21686*  Statute  provides  that  value  of  im- 
provements and  value  of  land  without  improve- 
ments shall  be  assessed  by  three  persons  ap- 
pointed by  court.  Held;  this  part  01  statute  v 
nnconstitntional  and  void ;  assessment  mast  be 
mftde  by  a  jury.  Armelr>oi^  v.  Jadmn,  1  BIf.  374- 
•25. 

21686.  In  an  action  to  review  report  of  com- 
missioners appointed  in  a  partition  proceedings 
neither  party  is  entitled  to  a  trial  by  jniy  as  a 
right.  AUen  v.  ^nderxm,  67-388, '77:  DiUmm 
V.  Cox,  88-440,  '64. 

81687.  In  all  civil  cases,  right  of  trial  by 
Jniy  shall  ranain  inviolate,"  that  is,  continne 
as  it  was.  In  chancery  cases  trial  by  jniy,  as  a. 
right,  did  not  exist  and  does  not  now.  Jifia  Ti. 
Andarmm,  nrora. 

21688.  'Treliminary  trials,  upon  which  com- 
mitments are  made,  are  had  without  a  jury,  and 
final  trials  may  be,  if  a  juty  is  not  claimed,*' 
State  V.  Nation,  69-173, '77. 

81689.  Waiver.  Ai^  agreement  of  partieir 
entered  of  record,  by  which  the  consmt  to  any 
disposition  of  cause  plainly  inconsistent  with  its 
Bubmissson  for  a  trial  by  jury,  will  constitute  a 
waiver  of  right  to  such  a  trial.  Qoodmne  v. 
HedrUk,  24-121,  *65. 

81649*  In  a  complaint  for  a  new  trial,  par- 
ties have  no  right  to  a  trial  by  jury.  (2  K.  & 
'76,  p.  183,  sec.  366.)  (5.  B.  S.  'Sl,  563.)  Ham- 
ton  V.  Bruner,  69-25, 77. 

81641.  Parties  to  a  divorce  proceeding  arfr 
not  entitled,  as  a  matter  of  right,  to  a  trial  by 
jury,  but  court  may  allow  such  a  trial.  Jlfiis8»- 
man  v.  Mumknan,  44-106,  '73  ;  Letoit  v.  Lemt,. 
9-105,  '57 ;  Morte  v.  Mone,  25-156,  '65. 

21642.  In  divorce  proceedings,  r%ht  of  a. 
trial  by  Jnry  is  discretumaiy  with  court  £^ 
V.  Zef4»&-76,  '71. 

81648.  ChaiiMry  eonrt.  In  a  proceeding  to 
condemn  lands,  nnder  section  9  (Local  La wb,'49), 
of  act  to  incorporate  E.  A  I.  R  Co.,  circuit  oourt, 
on  appeal,  proceeds  "  acting  and  sitting  as  a 
court  of  cliancery,"  and  a  tnal  by  jury  is  not  a. 
constitutional  right.  Court  of  chancery  may 
take  opinion  of  a  jury  upon  a  single  question  of' 
fact,  and-  C.  C.  ma;  allow  a  trial  by  juir  of 
amount  of  damages.  E.  dk  C  B.  Co.  v.  Miller, 
80-209  '68. 

21644.  Ab  attorney  la  entttlel  to  ft  trial 

by  a  Jury  of  charges  against  him  in  a  proceed- 
ing for  his  suspension.  ReSy  v.  Oarnnaugh,  88- 

214,  '69. 

21646.  It  was  otherwise  under  statntee  of  43. 
Ee  ParU  Bobinaon,  8-62,  '51. 

21646.  Provision  in  the  plank-road  act  for 
assessment  of  damages  in  first  instance  by  view- 
ers, to  be  appointed  by  justice,  is  not  in  conflict 
with  section  20,  article  1,  of  the  constitution. 
On  appeal  to  C.  0.,  issue  may  be  tried  by  a  jury. 
Noi-nstoum,  etc.,  T.  Co.  v.  Burlut,  26-63,  '66.  CL 
66-426;  io-33. 


«x.  is  in  record,  showing  that  parties  demanded 
or  that  coart  refused  a  trial  hy  jary.  Sauter  t. 
JiWA,  «7-«?,  71. 

S1M8.  Waiver  of  by  ormi  eonseDt  esterei 
oaneord*  Where  "enmeson  the  record"  show 
that  parties  were  in  coart  when  a  canse  was  re- 
ferred to  a  master  commiesioner  without  objec- 
tion, and  where  defendant  waa  required  to  fur- 
nish master  with  a  bill  of  particulars  of  items 
in  bis  account,  and  where  defendant  submitted 
to  said  order  and  appeared  before  master  with 
his  erideoce,  and  permitted  report  of  master  to 
be  filed,  all  without  objections,  it  will  be  deemed 
that  he  waived  juiy  by  a  "oral  consent  in  open 
4MHirt,"  within  section  340,  2  G  &  H,  207,  (v.  K  S. 
•81, 650.)  iTowerT.iiofA.  87-89,  71.  Ct  24-121. 

Blfi49.  If  record  failed  to  show  presence  of 
d^endant  at  time  of  sach  actions,  a  trial  by  a 
referee  would,  as  a  general  mle,  be  erroneous. 
A  waiver  of  right,  to  a  trial  by  a  jury,  by  con- 
senting to  a  reference,  can  notoe  impliea  from 
fact  that  record  fails  to  show  an  objection.  J^iaw 
r.  Keni,  11-80,  '58. 

Slfi&O.  Waiver.  The  constitutional  provis- 
ion saving  right  of  trial  hj  juiy  in  civil  cases, 
does  not  ezt^d  to  cases  of  assessment  of  dam- 
ues  for  laying  out  and  repairing  highways. 
JPrmtberger  t.  Seed,  11-420.  'bS; 
Z.B.QKV.  HeeUk,  »-«58, '67. 

21661>  On  ai^nal  to  C.  C.  in  a  proceeding  to 
contest  an  election,  trial  by  jury  was  denied. 
Bdd;  no  error.   Corey  v.  Litgar,  62-60,  78. 

81668*  Defendant  is  notentitled  to, in  apro- 
ceeding  to  prevent  his  admission  to  bar  as  an  at- 
torney, but  he  is,  in  a  proceeding  to  disbar  or 
•ospend  him.   Ex  Btrte  WaiU,  7^96,  *80. 

81668.  Wairer.  In  an  action  against  a 
ooanty  to  recovervaloe  of  merchandise  furnish- 
ed to  paapm,  plsintifT  challenged  each  and 
evety  jaror  for  cause  on  acoonntof  thdr  Interest 
in  suit  as  tax-payers.  He  also  stated  to  court 
that  he  would  not  sahmit  cause  for  trial  to  any 
jury  selected  in  that  county.  He  also  refused, 
on  snggestion  of  the  court,  to  make  any  applica- 
tion for  a  change  of  venue  from  county.  Held; 
he  had  waived  his  right  to  a  trial  by  jury  and  it 
was  proper  for  wavi  to  try  same.  m.  Qm'a 
Jbaafom  Oo.  v.  Loebf  88-29,  79. 

81664*  Party  to  action  to  enjoin  sale  of  land 
on  execution  is  entitled  to  jury  trial.  Edwards 
T.  Aji^evUtL'JO-m,  '80. 

21666.  Trial  by  Jiu-f.  In  appeals  from  judg- 
ments of  justices,  C.  C.  IS  to  try  cause  without  a 
jury,  unless  the  amount  in  controvenv  exceed 
^0,  and  a  jury  be  demanded  by  one  oi  parties. 
Jimea  v.  /ones,  6  Blf.  333,  '40.  CL  Mnkm  v. 
MDore,  4  Blf.  316,  '37. 

21668.  The4Utsec  of  the  practioe  act,R 
B.  *38,  p.  453,  which  confines  the  power  of  the 
coart  to  assess  damages  to  cases  depending  on 
calculation,  has  reference  only  tn  actions  origi- 
nating in  C.  C.  id. 

21667.  If  no  Jnrj  Is  demanded,  on  appeal 
to  C  C.,  cause  may  be  tried  without,  though 
amonnt  in  controversy  exceed  $20.  Lane  v.  Leet, 

'SliMirUon  v. Moore,  4  Blf.  815,  '37. 
81668.  If  a  par^  voluntarily  abstain  from 
claiming  right  of  trial  by  jury,  it  may  be  ju- 
dicially liela  as  waived.  Hence  statute  (2  B.  8. 
115;  «;  B.  8.  '81,  550),  enacting  that  such  act 
should  be  r^rded  as  a  waiver,  is  valid.  M.  & 
ZB.O0.Y,  Wkitmeek,  8-217,  '66. 


award ;  and  by  a  referee  or  lefeten,  a  looft 
I.aR.Co.  V.  Brxidkg,  7-49,  '55. 

81680.  Upon  application  for  a  restraiBiii^ 
order  or  temporary  injunction,  no  jury  trial  m 
contemplated.  Hopkins  T.G.K.daT.Co^  4^ 
187,  '74. 

81561.  A  trial  by  jury  may  be  had  if  not 

waived,  in  a  trial  for  a  perpetual  injanctkn, 
when  issues  of  fact  are  joined.  Id. 

21562.  If  a  suit  in  justice's  ooart,  in  which 
defendant  is  entitled  to  general  issue,  be  certified 
to  P.  C,  trial  in  latter  court  should  be  W  juiy, 
thourii  defendant  fail  to  appear  tbei&  Otm  v. 
Moore,  8  Blf.  79,  '46 ;  MaUa  v.  PaSiam,  S  BIL 
205, '39.  Cf.  4-301. 

21668.  A  party  has  same  right  to  a  jury  in 
cause  commenced  by  notice  and  motion,  that  he 
has  in  other  cases.  Oo«gUi  v.  Wooden^  2  Bit  332, 
'30. 

-81664.  Jniyaiesole  judges  of  what  facte  are 
proven  to  them  m  a  eaoae.  BapuliM  v.  Ogt.  11- 

262,  '58. 

21666.  They  are  to  determine  weuht  of  eri* 
dence.  Forgeu  v.  Firtt  IfaL  Bk  GmMdm  GUm, 
88-123,79;  Sanftelbj.abae,lS-25&,'9lt  3faif 
v.aaie,18-7^*W. 

Till.  Provlaee  of  Jmry  as  to  Erldence. 

See  AftdcMK III;  ImMmm  II,  m. 

81588.  inrf,  iBlisreMe  froa  llula.  Oa 

trial  for  murder,  oourt  ioBtracted  that  in  deter- 
mining what  facts  were  proTOd,  jury  should  eoa- 
sider  all  evidence,  together  with  all  ciicam- 
stanoee  of  transaction  as  detailed  by  witoesNs: 
and  that  jury  might  find  any  fact  to  be  proved 
which  might  be  rightfully  and  rationally  in- 
ferred from  evidsDoe.  ^eU/ not  incorrect.  Mmm 
T.  Suae,  88-428,  79. 

81667.  Compariioa  of  Uniwrttinff.  Pa- 
pers having  no  connection  with  cause,  thoo^ 
conceded  to  be  genuine,  ought  not  to  be  submit* 
ted,  with  signature  allied  to  be  fwged,  to  jniy, 
for  purpose  of  comparison.  JSinloa  t.  SBkmdkr, 
46-38,74 

81668.  Controverted  ^gnatnre  mmj  be  aolh 
mitted  to  jury.  Id, 

81K89.  And  also,  papers,  already  in  cam,  ad- 
mitted to  be  genuine,  (or  comparison.  Cuam 

V.  /.  AW.G.%  Ok,  82-472,  70. 

81670.  Court,  and  not  jury,  should  dedde  as 
to  character  of  a  deed.    Comer  t.  BmoL  48-481 

75. 

21671.  It  is  lor  jury  to  determine  whrther 
claim  sued  on  was  a  mutual,  open,  and  cnneat 
account   Sanden  v.  Sandav.  48-84,  74. 

81678.  Facts.  Instmeihm.  Whan  judf- 
ment  by  confession  had  been  rmdered  a^unsk 
A,  and  ne  had  consented  that  officer  levying  ex- 
ecution should  sell  his  property  levied  upoo, 
without  appraisement,  and  where,  afterward, 
title  of  property  thus  sold  came  in  question  in 
an  action  by  creditors  of  A,  in  which  they  asked 
.  the  court  to  instruct  that  such  sale  was  void  for 
want  of  appraisement,  court  refusing  to  inve 
soch  instructions,  said  to  jniy  as  follows:  ''rbe 
question  arising  upon  first  instmcUon  asked  by 
plsintifla  has  been  decided  upon  demurm,  and 
therefore  the  question  of  appraisement,  as  affect- 
ing the  validity  of  the  constable's  sale,  is  noi 
before  the  jniy."  Bdd/  jury  could  not  prep- 
ay have  inferred  from  this  instruction  that 


in  uct,  whether  arising  from  ooniession  of  judg- 
ment, consent  to  sale  without  appraisement,  or 
otherwise  arising  in  case.  Stoaewdl  t.  BytJte, 
22-6,  '64. 

2ifi78.  ProTiace  of.  At  common  Imw,  jarr 
were,  in  criminal  cases,  ezclosire  judges  oi  evi- 
dence ;  but  they  were  bound  to  believe  law  to  be 
as  the  court  stated  it  in  charge.  WtUiam  v.  State, 
10-603,  '68.  Cf.  (2  BIf.  161,  overruled  by  4  BU. 
160).  6-490;  10-338. 

21S74*  By  coQStitation,  ja^  are  exclusive 
jndgee  of  law  and  facta,  in  criminal  cases,  where 
they  accfuit ;  bnt  they  can  not  pass  upon  valid- 
of  indictment.  The;  jadge  case  from  ev- 
idence, in  connection  with  snch  knowledge  of 
law  as  they  may  individually  possess  or  acquire 
from  argument  of  counsel,  and  instruction  of 
court.  If  they  acquit,  defendant  is  dischar^^. 
If  they  convict,  then  court  rejudges  questions 
of  law  and  of  fact.   Daily  v.  State,  10-636,  '68. 

21675.  Court  instmcted  jury  that  they  were 
judges  of  law  and  facts ;  that  it  was  their  duty 
to  believe  law  as  laid  down  by  court. 
right    Chrter  v.  Stale,  2-617,  '61. 

21576.  Jury  in  such  cases,  are  to  judge  of 
eonsUtution,  as  well  as  any  oihet  law  of  land. 
Seirdtle,  that  court  instructs  jury  in  criminal 
cases,  not  to  bind  their  consciences,  bnt  to  inform 
their  Judgments ;  and  that  jury  are  not  in  duty 
bonnd  to  accept  judge's  opinion  as  their  own. 
SUxting  y.  State,  7-926,  '66,  affirmed,  and  Qsrter 
V.  Sc<ae,  2-617,  doubted  on  this  point  LyncJi 
T.  StaJe^  a-641,  '57. 

21577.  On  trial  of  a  prisoner  for  murder, 
court  instructed  jur^  as  follows :  "  The  juiy  have 
the  right  to  determine  the  law  and  the  lacts,  but 
it  is  the  duty  of  the  court  to  instruct  the  juty 
what  the  law  is."  Held;  that  instruction  was 
correct  Sto^ina  v.  State^  7-326,  '66. 

21578.  ProTuee  of  Jnry  is  to  reconcile  con- 
flict and  determine  preponderance  of  testimony. 
Wright  T.  WHght,  5-389,  '64. 

21570.  Power.  It  is  competent  for  l^sla- 
tare  to  confer  npon  jury  right  to  determine 
whether  capital  punishment  or  impriscmment 
for  life  shall  be  inflicted  fororime  of  mofder. 
JSiM  v.  Stale,  7-332,  '56. 

215S0.  Oredibili^  of  witneam  is  n  matter 
solelyforconsiderationof  jury.  iSebMT.  FbroB, 
fi6-455,  '76:  Dunem  v.  Wellt,,  20-44,  "es. 

21581.  But  they  are  not  to  determine  com- 
petency of  witnesses.  Id. 

215S2.  It  is  error  to  instruct  a  jury,  as  a 
matter  of  law,  that  evidence  of  parties  to  an 
action,  and  their  relatives,  is  not  entitled  to  as 
much  weight  as  the  evidence  of  disinterested 
witnesses.  Nebrnv.  Vone,tiqira. 

2I68S.  It  is  error  to  refuse  to  charge  jury 
that  they  "are  the  exclusive  judges  of  the  law 
and  fact"  MeOnihy  v.  State,  56-203,  '77 ;  WO- 
liamsv.  StaU,  10-603, '58;  RvbndiiY.  Stale,  11- 
640,  '58 ;  Oifford  v.  StaU,  60-245,  '77. 

21584.  It  iserrortochai^  jury'*I  ambonnd 
by  the  decision  of  the  Supreme  Court  u>d  so 
axe  von."    Oiford  v.  Akole,  50-246, '77. 

21585.  ProfesriMSl  coiaiOBS.  Instruction  t 
"  With  the  distinction  and  dassififsation  of  tiie- 
ories,  we  have  nothing  to  dc^  except  so  far  as 
they  may  actually  assist  yon  in  coming  to  a  con- 
clusion.'' Held;  not  error.  i.owder  v.  Xovder,  68- 
638,  77. 

81586.  Itisprovinceof  jury  to  decide  weu^t 
of  eridenco.  The  court  con  not  ^ve  inBtmctum 


a  willingness  on  part  of  defendant  to  inflict  in- 
iury  complained  of.  Eeantmile,  etc,  Co.  v.  W<^, 
60-89,  77. 

21587.  Duty.  It  U  not  error  to  refuse  to  bito 
an  instmction,  reminding  jurors  of  their  mitT. 
Q.K&I.B.Co.y.  Horn,  «-479,  73. 

21688.  In  an  action  to  recover  possession  of 
real  estate  and  damages  for  buildings  removed 
by  defendant  (a  former  tenant  of  plaintifT), 
where  it  is  admitted  that  plaintiff  was  owner  of 
the  realty,  and  that  the  buildings  were  removed 
at  a  time  defendant  had  no  legu  right  to  occupy 
premises,  .field/  the  only  question  necessary  to 
be  submitted  to  «  jniy,  is  amoant  of  damans 
sustained  by  defendant  Oramie  r.  Hovner,  40- 
49,  '72. 

81589.  Jury  in  criminal  eases  are  to  deter- 
mine the  law,  and  it  is  error  to  instruct  them 
that  they  should  "be  toeU  eati^ed  in  their  o¥m  minds 
of  die  ineorreetaeis  <^  the  law,  as  ^ven  by  the  court, 
o^ors  assnming  the  re^onsibility  of  determining 
it  for  themselves."   Om  T.  Stale,  81-480,  '69. 

21590.  Jury  is  not  bound  to  fix  valne  of 
property  at  exact  amount  named  by  any  one  or 
more  witnesses,  bat  may  find  an  intermediate 
amount   J.  M.  d:  I.  R.  Co.  Y.  TuU,  87-341,  '71. 

21591.  Question,  whether  a  witness  was 
worthy  of  credit  or  not,  was  for  jury,  and  it  was 
error  for  judge  to  stop  examination  <»  a  witness, 
and  in  prasenoe  and  nearing  of  the  j^ary  say :  "I 
have  serious  doubts  whether  that  witness  ong^t 
not  to  be  recognized  to  answer  for  peijury.** 
Kintner  v.  State,  46-175,  73. 

21692.  J1117  mnrt  consider  all  ertdraee 

admitted  for  a  porpose  stated,   (^eer  t.  Rua, 

48-132,  '73. 

IX.  Impeachment  of  Terdlct. 
SeeVtrdieU 

21598.  Affidavits  of  jurors  can  not  be  re- 
ceived  to  impeach  their  verdict  Statdq/v.Suthar^ 
kmd,  64-339,  '76 ;  Withers  v.  Fiacw,  40-131, 72  ; 
Hughes  v.  lAebier,  28-^96,  '64 ;  Bradford  ▼.  SUOe, 
15-347,  '60 ;  Bennett  v.  Slate,  8-167,  '51. 

21604.  unpeaohment  of  verdict.  On  hear- 
iiu;  of  a  motion  for  a  new  trial,  affidavits  of  jurors 
who  tried  case  can  not  be  received  to  impeaoh,  to 
set  aside  a  verdict,  or  to  show  tiiat  in  the  jaiy 
room  they  agreed  upon  a  certain  amount  as 
basis  of  their  verdict,  to  which  was  to  be  added 
interest  for  a  designated  time,  and  that  by  mis- 
take, he,  to  whom  calculation  was  intrusted, 
made  amount  of  interest  larger  than  it  should 
have  been,  which  was  not  discovered  until  after 
the  verdict  was  returned.  Witha^  v.  tHaeut,  40- 
131/72.  Ct£aiMT.iriboii,28-296t'67. 

X.  Tiewlng  Premlsw. 

21696.  Oneof  thejaiy,whileviewin^premiBes 
where  an  accident  had  taken  place,  arising  from 
an  alleged  defective  street  crossing,  uncovered 
end  of  one  of  sleepers  supporting  bridge  cross- 
ing, and,  in  doing  so,  broKe  off  a  small  piece 
and  crumbled  it  with  his  fingeis ;  another  juror 
cut  end  of  it  with  his  knife.  Hdd:  no  such  mis- 
conduct as  will  vitiate  verdict  OUy  ImPpolia  v. 
SeotL  72-196, '80. 

21596.  Peiliape,  strictly  speaking,  jury  had 
no  right  to  do  anything  more  than  view  the 

§ remises,  to  better  enable  them  to  q>ply  evi* 
ence.  Id. 


Ite  eent  oat  to  view  baildiBg  find.  Ftmmg  t. 
JSbUe.  11-234,  '68. 

21598.  ImpreesioD  made  upon  jnryhj  a  view 
of  premiBes,  does  not  constitute  a  part  of  evi- 
'dence,  and  can  not  be  considered  in  Tenderins;  a 
TerdicL  MeaAi  t.  Fenw,  de.,  IStnaike  Co,,  o2- 
-117, 75. 

21599.  BUI  of  exceptions  may  contain  all 
■«Tidence,  thongh  janr  vere  allowed  to  view 

premises.  J.,  M.&  J.  il  Cb.  t.  Boatn,  40-545,  '72. 

<£,  h  A  C,  ek.,  JL  Co.  v.  Coehron,  10-560,  '58, 
•orerraled.) 

21600.  If  court  thinks  it  proper,  jury  may  be 
permitted  to  view  land  overwhicn  road  marpasB, 
'to  weigh  damages.  Ooyner  t.  Bot/d,  65-166,  ^76. 

iimU  Under  sec  328  {v.  R  8.  '81,  538),  a 
-jury  may  inspect  property  in  dispute,  but  if  or- 
•der  of  court  is  violBted,  and  witnesses  are  allow- 
<ed  to  speak  with  them  on  subjects  connected 
with  trial,  8.  C.  will  reverse  case,  in  order  that 
"no  advantage  may  be  taken  from  a  vi<^ation  ot 
ixrder  ot  court  and  requirements  of  statate.  JBr- 
«fo  T.  Svila,  29-96,  '67. 

21002.  ItiserrortoIngtrnctthat"saefa<aet8 
as  presented  themselves  in  viewing  the  prem- 
ises," and  certain  testimony  "constitute  theonlj 
jiroper  basis  on  which  to  rest  a  verdict."  It  is 
impossible  to  know  what  facts  presented  them- 
«elves,  or  whether  they  were  competent  evidence. 
J?.FlW.AaR.Oo.Y.  Smnnet,,  59-100^  77. 

XL  Documents  In  Jury  Boom. 

21008.  It  is  settled  law  in  this  state,  that  it  ia 
'error  to  permit,  over  objections  and  exceptions 
'of  opposite  party,  items  of  documentary  evidence 
to  be  teken  to  their  consultation  room  hj  jury. 
HieMa  V.  SMe,  65-512,  79. 

21604.  No  cause  for  new  trial,  that  jury  in- 
i-advertently,  without  permission  of  court,  and 
'without  imftroper  intervention  by  any  person, 
took  to  their  room  documentaiy  evidence,  where 
it  is  not  shown  they  made  any  use  of  them. 
Bench  v.         18-434,  '59.   Cf.  65-512. 

21605*  Where  bailiff,  without  consent  of  de- 
fendant or  leave  of  court,  furnished  to  jury,  at 
their  reques^  after  the^  had  retired  to  deliberate, 
s  copy  of  Bishop's  criminal  law.  Stld;  such 
miacondnct  as  entitled  defendant  to  new  teial. 
yaokirk  V.  State,  27-1,  '66. 

21606.  The  taking  of  a  paper  containing  a 
part  of  instructions  given  by  court,  by  a  juror, 
into  jury  room,  which  was  not  read  by  any 
>memDer  of  jury,  is  no  such  misconduct  as  wiU 
-anthorize  granting  of  a  new  trial.  WHdt  v.  Bo- 
^67-4%  77. 

21607.  It  ii  error  to  permit,  over  ot^ectiou 
a  juror  to  take  documentary  evidence  to  jury 
room.  Lots  v.  Brigga,  50-346,  76 ;  Eden  v.  Lin- 
Sei^elter,  89-19,  72  ;  (  Walii  v.  BoberWm,  7  Blf. 
'499,  '45,  changed).  So,  even  as  to  his  notes  of 
evidence.  Qieek  v.  State,  85-492,  '71. 

21608.  Taking  notes  tojar;r  room.  Jury, 
in  a  cause  in  which  a  calculation  of  various 
'  items  was  involved,  were  permitted  by  oonrt  to 
•take  with  them,  in  their  retirement  a  paper 
■containing  an  estimate  of  counsel  as  to  what 
'Was  due  to  plaintiff,  court  informing  them  that 
,paper  was  not  evidence.  Held;  (S.  CT  disapprove 
ing  practice)  not  error.  Atexcmder  v.  Dunn,  5- 
122,  54. 

21609*  Jorora  may  take  notes  of  evidence, 
when  th^  so  act  withont  any  objection  from 


wise,  if  objected  to  at  time.   (XeSr.  SUe,  t(- 

492,  '71. 

21610.  Error,  to  Mad  written  lutraetiM 
to  Jnry  at  their  room,  after  they  have  hettd 
evidence,  and  been  charged  by  court,  witboot 
consent  of  both  parties.  Smith  v.  McMiiUn,  19- 
391, '62;  J%!Av.&»ttA,12-563,'59.  C16&-5i2; 
67-414;  76-511. 

21611.  It  is  in  discretion  of  ooart  to  permit 
jury  to  take  notes  sued  on  to  their  room,  and 
to  permit  attorneys  to  mark  them  as  exhibitl. 
Snvder  v.  Bmden,  58-143,  77. 

21612.  Also,  to  furnish  joiy  with  AeM« 
fomu  of  a  verdict.  Id. 

21618.  Jury  may  takenotes  on  which  actions 
are  brou^t,  to  jory'ioom.  Cbtttnc  v.  J^Voi^  64- 
24^76. 


JUSTICE  OP  THB  PBAGB. 

L  OemaOjf. 

II.  Juriedietiim. 

III.  rUading. 

IV.  Praetiee. 
V.  JvdgtaeiiL 

VI.  Beeord. 
VII.  Appeal 
VIIL  iJabaityandBroeeedmgtAgmML 

L  Oonarallj. 

21614.  A  Justice  ofthe  peace  is  not  a  state 
or  oonnty  oDImr  within  sec.  11  of  the  act  o^ 

ganizine  the  C.  P.  C.  AfiUt  v.  .State,  10-114,  '58. 

21615.  Justices  of  the  peace  are  towuU| 
officers  and  must  be  elected  by  qualified  voten 
of  township.    Tom  SpeMxr  v.  Clme,  88-51,  *07. 

21616.  Board  of  commissioners  may  n^in 
"additional"  justices  for  each  town  in  tovmhip 
to  reside  in  such  town.  Ordinsneee  of  a  town 
may  he  enforced  by  a  jostiee  of  tovnship  rend- 
ing in  such  town.  Id. 

21617.  All  justices  shall  hare  joiisdiction 
throughout  township.  Id. 

21618*  ConrtoralnsUceofpeaeeis  acoort 
ofrcconl.  Hooker  y.  iStaie,  7  BU.  2^2, '4A;  Dnu- 
goo  V.  OnJiam,  9-212,  '67 ;  Pretaler  r.  ZWnsr,  57- 
56,  77 ;  Larr  v.  -State,  46-364,  73. 

21019.  Where  a  statate  conflBn  a  new 
power  upon  a  justice  of  peaoe,  he  must  follow 
statute  strictly.  Betrgit  v.  State,  4-126,  '53; 
aSrian  v.  State,  12-369,  '69. 

21620.  Where  a  snre^  in  bond  for  a  justice^ 
applies  to  be  dischaiged  from  liability,  justice 
may  waive  issuing  of  a  snmmons,  and  execute 
an  additional  bond.  Waaler  t.  Stale,  8  Bit  663, 
•47. 

21621.  Fee  of  j^roseesttnf  attorney.  Jus- 
tice is  not  in  duty  bound  to  tax  a  docket  f^  for 
prosecuting  attorney,  as  a  part  of  coets,  when 
prosecuting  attorney  or  his  deputy  did  not 
pear.   SbOe  v.  Jackson,  68-58,  79. 

21622.  Prosecutingattomey,  before*  justice, 
is  not  entitled  to  anr  docket  lee  in  cases  where 
fine  could  not  exceed  three  dollar^  nor  in  wjaj 
case,  except  when  requested  to  prosecute  soitl^ 
injured  or  complaining  party.  Id. 

21628.  Costs.  Dn&to  reqolre  seeurttj.  A 
justice  of  peace  is  not  bound,  of  his  own  motion, 
to  require  security  for  costs,  at,  or  before,  com- 
mencing suit,  from  a  non-resident  plaintiC 
maim  T.Mft,  lS-682^  '59; 


deed  theretofore  acknowledged  before  a  justice  of 
peace  of  a  foreign  state,  was  cured  of  anj  defect 
In  certificate,  and  authorised  deed  to  be  read  in 
evidence  without  proof  of  its  execution.  SteaU  v. 
J)mmiaa,  60-478,  '78. 

S16s5.  It  is  no  part  of  ottelal  dnty  of  a  jus- 
tice to  state  that  depositions  were  taken  offree- 
•abfy  to  notice therefore  euch  statement  is  no  evi- 
dence of  fact.    Vaater  t.  Smith,  1  BIL  514,  '21. 

21686*  A  justice  has  no  authority,  by  B.  S. 
'62,  to  appoint  a  constable,  except  to  serve  pro- 
cesB  in  a  particular  case.  MeLcan  t.  JfowooL 
S-525,  '66.  <».  R.  a  '81, 1439, 1633.) 

21627.  GoroBW.  Absence.  Where  coroner 
is  absent  from  ooanty  or  unable  to  attend,  a 
justice  of  coun^  may  hold  an  inquest  over  a 
dead  bodr.  Stfoew  v.  Bd.  OoaCt  Bamaon  Co., 
46-541,  '74. 

21628.  Justice.  Location  of  office.  Are- 
cogaizance  can  not  be  declared  void  by  a  jus* 
tioe  for  failure  of  principal  to  appear  at  a  new  lo- 
cation selected  by  him  as  his  office,  when  ]>rin* 
cipal  appeared  at  old  location^  at  proper  time, 
without  any  notice  of  change  of  location.  Han- 
■tum  T.  Sustt.  88-32,  '71. 

21629.  Jnstiee.  Two  presiding.  Circum- 
stance, that  on  a  trial  before  A  B,  a  justice,  with- 
out a  jurv,  justice  was,  with  consent  of  parties, 
assisted  by  C  D,  another  justice,  who  sat  and 
consulted  with  him,  is  no  objection  to  the  judg- 
ment pronounced  W  A  B.  Doaghertjf  t.  Maaon, 
4  Blf.  432,  '37. 

21680.  JnstteM  of  fiirelffB  state.  Section 
S86  of  the  code  does  not  repeal  section  279. 
The  latter  relates  to  the  authentication  of  judg- 
ments of  justices,  while  the  former  refers  to 

J^adgments  of  courts  of  record.   AvU  t.  Zehermg, 
18-429,  '71.    (ft  R.  8.  '81,  458,  472.) 

21681.  No  certificate  of  a  judge  is  required, 
to  transcript  of  a  judgment  of  a  justice  oi  peace 
of  anodier  stat^  to  render  it  foundation  of  an 
action.  AvU  r.  Zakeriag,  twpra;  Draggoov.  dm- 
ham,  »-212, 'S7. 

21682*  If  party  objects  to  such  a  transcript 
going  in  evidence,  it  may  be  that  he  should  sup- 
port nis  objection  by  proof  that  court  was  one  of 
record.    Draggoo  V.  Chaham,  tupra. 

21688.  Prosecating  attorneys  of  criminal 
courts  have  exclusive  right  to  proseente  erlm- 
imtl  eases  before  jBStloes;  if  there  be  no  crim- 
inal conrt,  prosecuting  attomera  of  proper  C. 
a  have  that  right.  Slaie  v.  Motrwm,  64-141, 
^  Cf.  42-166. 

II.  Jurisdiction. 

21684.  Foreign  state.  Complaint  on  a  Jndg- 
sent  rendered  by  a  Justice  In  a  foreign  state 
need  not  aver  or  snow  that  conrt  had  Jurisdic- 
tion of  caose  under  code;  otherwise,  ander  old 

practice.  WUJm  t.  SlindcUxnd,  8-453, '66:  Dra- 
goo  V.  Graham,  9-21±  '67.  GL  Atdt  v.  Zehfering, 
88-429,  '71.  ^  ^ 

21685.  If  an  answer  in  such  a  case  specially 
deny  jurisdiction  of  cause,  plaintiff  is  bound  to 
prove  on  trial,  facts  which  confer  jurisdiction. 
WilUy  V.  ^ridjand,  tupra. 

21686*  JUto,  when  the  existence  of  a  judg- 
ment of  conrt  of  special  jurisdiction  is  deuM. 
Dragoo  v.  Oraham,  m^pra. 

21687.  There  la  no  presnmptlon  la  lair 
ihat  ajastlce  of  peace  of  a  foreign  state  has 


21688.  Transcript  of  a  Jndgment  by  a 
Justice  of  a  foreign  state  need  not  contain 
summons  and  retnm  thereon.  Aidt  v.  Zehmmg, 

88-429,  71. 

21689.  When  transcript  of  such  a  judgment 
does  not  show  that  defendant  had  bem  served, 

or  that  be  did  not  appear,  judgment  was  not 
conclusive,  nor  absolutely  void,  bnt  is  prima 
fade  evidence  of  debt,  and  per  se  cause  of  action. 
ffoU  V.  AUotoay,  2  Blf.  108,  '27. 

21640.  Courts  of  justices  of  peaee  are 
eonrts  of  United  JaradleUon  and  piesumjw 
tions  are  not  indulged  in  favor  of  jurisdiction  of 
such  courts,    Jo^  V.  Ohaing,  40-139,  '72. 

21641.  Civil  jurisdiction  of  a  justice  u  all 
coufored  by  statute.  At  common  law  he  was 
only  a  conservator  of  peace.  Justice's  court  is 
one  of  special  and  limited  jurisdiction.  WilUif 
V.  Strickland,  8-453.  '66. 

21642.  Of  an  inferior  and  limited  jurisdiction 
onlv.   l%oma»  v.  IFmters,  4  Bit  161,  '36. 

21648.  Civil  jurisdiction  is  governed  wholly 
by  statute,  has  none  except  what  statute  confers. 
Qreggv.  Woodai,  7-499, '66. 

21044.  Court  is  one  of  special  limited  juri^ 
diction,  which  acts  by  virtue  of  statutory  power, 
and  whose  acts,  to  be  valid,  must  be  authoriEed 
by  statute.  0.  d:  M.  R.  Oo.  v.  Banna,  16-391,  '61 

21645.  Its  power  and  jurisdiction  are  special' 
ly  conferred  by  statute,  and  can  exercise  no  au- 
thority not  thus  given,  fbwtnu  v.  iSCc^  24- 
288, '65. 

21646.  Jnrlsdietion  assumed  by  ajustica 
must  be  clearly  conferred  by  statute.  Wak^di 
V.  &ai(  5-195,  '54 ;         V.  OdeB,  8  Bit  396,  '47. 

21647.  By  R.  8.  '43,  justices  had  no  jurisdic- 
tion of  action  of  tort  where  damages  claimed 
were  over  $50.  WHeoz  v.  Sogan,  5-546,  '54: 
Fa^itnerv.  Jams,  id.  200, '54;  W.  W.  V.  Canal  (h. 
V.  Dow,  1-141,  '48.    (r.  B.  8.  '81,  1433.) 

21648.  Justice's  Jnrlsdietion  In  r«pleTla 

extends  to  property  worth  not  more  than  |80; 
i%nbtn<  V.  ^nith,  4  Blf.  299,  '37. 

21649.  Justice's  jurisdiction  may  be  pleaded 
or  given  in  evidence  under  general  denial.  Id. 

21660.  Presumption  as  to  Jurisdiction. 
Where  a  Justice  issued  execution  reciting  judg- 
ment for  $102.36,  without  showing  how  mucn  was 
for  debt  and  how  much  for  interest,  ^dd/must 
be  presumed  that  justice,  in  rBndninxindffntenL 
acted  within  jurisdiction.  State  y.Wemrook,  7 
Blf.  138,  '44. 

21651.  Before  a  justice,  a  setoff  may  be  for 
a  sum  equal  to  amount  of  which  justice  has 
jurisdiction  in  such  action,  in  excess  of  amount 
claimed  by  plaintiff.  Mnrphu  v.  Eoaax,  11-617, 
'68. 

21652*  Where  there  is  a  competent  justice  in 
township  in  which  a  sole  defendant  resides,  ac- 
tion can  not  be  brought  gainst  him  before  any 
justice  outside  of  such  township,  except  cases 
commenced  by  enptas.  Miehad  v.  Thomas,  24- 
72,  '65;  BriekUy  v.  Seilbrvner,  7-488, '56.  CL 
22-163  ;  87-193. 

21658.  Justice  has  jurisdiction  by  ocgnos 
throughout  his  county,  over  all  persons  found 
therein.  Harrii  v.  B^aapp,  21-19^  '63 :  Oraham 
▼.  Klyla,  29-432,  '68. 

21654.  A  justice  has  no  jurisdiction  ot  a 
cause  where  his  bnrtber-iu-law  is  plaintiff,  uid 
judgment  for  latter  is  void.  Damon  v.  ITcBa  8- 
398,  '62. 


21666.  JorMletlM.  When,  in  debt  before 
ft  joBtioe,  cause  of  action  was  a  delivery  bond  in 
penalty  of  $208,  valne  of  property  to  be  deliT- 
ered  not  being  stated,  and  there  beingno  state- 
ment limitingdemand  to$100  or  less,  ndi;  iuft- 
tice  had  no  jurisdiction,  ileanl  r.  Smtai.  6  Blf. 
426/43.   Cf.  2  Blf.  216. 

81657.  Where,  in  onit  by  state  on  a  justice's 
bon(L  breach  assigned  was  uiat  justice  had  ren- 
dered jnd^ment  in  an  action  of  debt  in  favor  of 
relator  i^ainst  A  for  $96.87  and  costs,  and  jus- 
tice had  improperly  taken  replevin  bail,  and 
n^lected  to  usaeezecation,  etc.  Hdd;  declara- 
tion sufficiently  showed  that  justice  had  juris- 
diction of  suit  against  A,  action  being  debt  and 
amount  recovered  being  lees  than  $100.  SIoUy. 
Hook,  6  Blf.  515,  '43. 

81658.  Waiver  u  to  j«rlsdletioB.  Objec- 
tion that  defendant  in  justice's  court  is  sued  out 
of  proper  township,  unless  raised  before  justice, 
is  waived.   AUison  v.  Hedges,  6  Blf.  546,  '41. 

21659.  Justice  has  jnrCsdiction,  though 
plaintiff's  account  exceed  $100,  if  reduced  by 
credits  below  that  sum,  and  balance  only  is  de- 
manded.  NewUatd  v.  Neet,  3  Blf.  460,  '34. 

21660.  Under  statute  of  '27,  a  justice  has  ju- 
risdiction in  debt  OB  penal  beads,  conditioned 
for  the  performanoeoi  covenants,  where  p^alty 
(foes  not  exceed  $IO0l  Etmu  v.  Comaker,  2  Bli 
287, '29.   (».  R  a '81, 1444.) 

21661.  Jartodietlon,  Jennings  is  one  of  the 
counties  In  which,  by  act  of  Jan.  16,  '49,  exclu- 
sive original  jurisdiction  in  assault  and  batten^ 
Tested  in  justices.   Sampta-  v.  Stale,  4-606,  '53. 

21662.  Justices  have  jurisdiction  to  try  sim- 
ple assaults  and  batteries.  StaU  v.  HaUabough, 
116-228,78. 

21668.  And  in  replevin  to  amonnt  of  $200. 
J3tam  V.  Dawmm,  62-22,  '78. 

21664.  They  have  no  common  law  jurisdic- 
tion in  civil  cases ;  their  powers  in  that  Tu;ard 
are  statatory.  T.  W.  &W,  R.O0.  t.  MaNvliy. 
64-^1,  '70. 

21665.  Under  B.  a  '43,  a  justice  could  ren- 
der a  valid  judgment  against  a  defendant  sued 
oat  of  his  proper  townuiip,  if  such  defendant, 
having  been  served  with  process,  did  not  appear 
and  plead  to  the  jurisdiction.  StaU  v.  Carter,  6- 
87,  '64. 

21666.  Justice  has  no  anthority  to  try  titles 
to  land.   Maxam  v.  Wood,  4  Blf.  207,  '37. 

21667.  Because  general  issue  is  pleaded  to 
action  trespass  q.d.jr.  it  does  not  necessarily  fol- 
low that  title  to  land  will  be  questioned.  Id, 

21668.  To  give  justice  jurisdiction,  In  aeUOB 
of  re^OTiBf  the  bond  must  be  for  double  amonnt 
of  goods  as  stated  in  verified  complaint  Detsr- 
doif  V.  Utmer,  84-853,  7a  Cf.  60-25:  6»-78; 
64-240. 

21669.  The^  possess  noeommon  law  JnrlB- 
dlctioB.  Their  powers  are  conferred  and  de- 
fined by  statute.  They  possess  no  extra  terri- 
torial jurisdiction,  .Bdierv.fitolarf,  52-594, '76; 
HiUBkma  V.  StaU,  24-288,  '65 ;  Ch^  v.  Dudgeon, 
88-512,  72;  WtOeg  v.  Stn^aemiL  8-453,-  Ongg 
T.  Woodai,  7-499.   Cf.  16-891. 

21670.  PresamptloB  In  lliTor  of  Jarlsdie- 
tton.  When  record  shows,  that,  before  a  justice, 
a  bond  was  filed  in  penal  sum  of  three  hundred 
and  twenty-five  dollars,  and  that  a  writ  of  re- 
plevin was  issued  by  him,  though  in  an  action 
on  said  bond,  it  was  alleged  that  value  of  prop- 


acted  as  law  reqnued  him  to.   2Uer  r.  Bmdu, 
64-88^76. 

21671.  AwHut.  A  jnstic^  ander  B.  a  '52, 
has  no  jurisdiction,  if  debt  or  damage  claimed, 
at  commencement  of  suit,  including  interest,  ex- 
ceed $100.    GregQ  v.  Woodai,  7-499,  '56. 

21672.  In  a  civil  case,  can  not  tasno  a  sob. 
moos,  nuiniii;  nore  thao  tUrty  da^  befne 
return,  under  statute.  M.  &  ^  A.  /.  £.  Cb.  v. 
Skaimon,  18-171,  '69:  O.AM.S,Oa,  Anna, 
16-^1, '61. 

21678.  Snch  a  writ  would  be  no  notice  t» 
defendant  0.  A  M.  R,  Cb.  v.  Bmm,  man,* 
Fuller  v.L&CB.  Co.,  18-91,  '62. 

21674.  In  eases  of  felOBT,  have  no  power  to 
try  the  party ;  but  can  only  examine,  and  in 
proper  cases  hold  to  bail;  or,  in  default  of  bul» 
commit  to  await  trial  in  tlie  proper  court.  Ba»- 
imsT.  .Stole,  24-288, '66. 

2167ftrju«lce  of  the  peaoe  U»  JnrMlfr- 

tiOB  Ib  replevin,  where  property  or  damages 
claimed  does  not  exceed  $200,  nnder  act  of  Mardi 
1I,'61.  Homttv.  Hammond,  25-104, '65.  («B. 
S.  '81,  1547.) 

21676.  A  Jnstioe  of  peaee  has  JmrisdletleB 
of  an  action  on  a  note  on  its  face  beyond  his  jn- 
riadictioo,  when  amount  claimed  and  recovered 
is  within  it.   BmingUm  v.  Heary,  6  Bit  68,  '41. 

21677.  Alao,  when  footing  of  an  acoonnt filed 
is  within,  and  a  correct  footing  would  be  wit^ 
out,  his  jurisdiction.  Miiehdl  v.  Smit^  24-2^ 
'65.   Cf.  Leathers  v.  Hogan,  17-242,  '61. 

21678.  Jurisdiction  is  determined  by  amoiiat 
claimed.    Guonf  v.  Oirvfe,  16-101, '61. 

21679.  A  justice  can  not  give  himself  juris- 
diction by  rendering  judgment  on  a  note  on  its 
face,  bOTond  his  jurisdiction,  for  a  part  only  of 
demand  within  it  Snos^Moa  v.  £eiT,  17-288,^61. 

21680.  Amonnt  claimed  in  one  paragraph  of 
complaint  in  replevin  was  petsonaf  proi>erty  of 
the  valne  of  $50and,  damages  for  detention^O> 
in  another  $106  "additional"  for  moneyon- 
bezzled.  Judgment  was  rendered  for  $156.  HM; 
justice  had  no  inrisdiction.  Jud^pient  was  void. 
Hdd  ;  constable  not  liable  for  failure  to  levy  an 
execution  issued  thereon.  iSfails  t.  Forrjff  8^ 
260, 78. 

21681.  Qiuere,  could  the  justice^  on  motloa 
defendant,  recall  the  execution?  Id. 

21682.  A  held  against  B  claima  amonnUn; 
to  $3,300.  He  divided  them  into  twenty  parts, 
each  of  which  was  less  than  $200,  and  obtained 
judgments  on  them  before  a  justice  of  peace  on 
same  day.  Held;  justice  had  jurisdiction.  Lueg 
t.M;  70-162, '80. 

21685.  Suit  before  a  justice,  by  A,  assignee 
against  B,  assmior,  on  note  for  $100.  Jiidgniait 
demanded  for  $100.  Judgment  b^  Justice^  and 
appeal  to  C.  C.  Motion  to  dismiss  on  sround 
that  sum,  with  accmed  interest,  exceeded  joris- 
diction  of  justice;  overruled.  Held,-  correctiy 
overruled.    BoeeU  v.  Hauaer,  9-522,  '57. 

21684.  Parties,  by  agreement,  can  not  try 
causes  before  a  justice  of  peace  of  amonnta  be- 
yond jurisdiction.  Kor  will  such  consent  girtr 
circuit  court  jurisdiction  on  appeal.  Horttm  t. 
Sawyer,  59-5^, "T?.  O.  iViftMv.  BttrOelomtm, 
46-219,  78. 

21686.  JnriadictiiHi  of  subject-matter  can  not 
be  conferred  by  consent  Ocge  v.  Qark,  22-168, 
'64. 

21686.  li  complaint  before  a  josUoeoCpeaoo 


and  sum  total  of  amoants  demanded  tieyond 

I'urisdiction,  and  the  amount  of  judgment  is  not 
imited  in  prayer,  jostice  has  no  further  jaris- 
diction,  and  all  subsequent  proceedings  before 
him  are  a  nullity.  Mam  v.  Dooiey,  5ft-287,  77: 
Sutift  V.  Woods,  6  Bit  97,  '39;  WetheriU  v.  Inhab- 
iianta,  etc,  5  Blf.  357,  '40;  Bainwa  t.  Smail,  4- 
49,  '53;  Mca-kin  v.  Jornigan,  8^S48,'52:  OuBeu  v. 
L^brook,  8-286,  '56. 

2168<.  In  such  a  case  also  the  circuit  court 
on  appeal  hasnojurisdictionof  theaction.  Mam 
T.  iSooley,  supra;  JVifcAard  v.  Bartholomew,  4»- 
219,  '73;  Boggt  v.  Near,  20-395,  '63;  Miller  v. 
Beal,  2fr-234,  m ;  Horton  v.  Sawyer,  5ft-587,  '77. 

216S8.  But  such  want  of  jarisdictioo  is  waived 
by  a  failure  to  raise  question  in  proper  time 
Jackaon  v.  Sw<^  40-388,  '75. 

21689.  Ever^  step  taken,  or  judgment  ren- 
dered, by  a  justice  of  the  peace,  where  sum  de- 
manded,  or  value  of  property  sought  to  be  re- 
covered, exceeded  amount  fixed  by  law  as  iuris- 
diction  of  such  justice,  is  absolutely  null  and 
void.  Oaffrey  v.  Ihidpeon,  88-^12,  '72.  Cf.  CW 
dler  T.  Davidison,  6  Bl£  367,  '43  ;  Fortha  v.  WaUdns, 
4  Blf.  520,  '38 ;  £1  (£  a  JZL  T.  Karffos,  10- 
182,  '58. 

81690.  Bemittitnr.  A  claim  too  laige  for 
JnrisdictioD  of  a  justice's  court,  after  an  appeal, 
can  not,  by  a  proposal  to  remit  excess,  retain  or 
obtain  jurisdiction.  PrUehard  v.  BaTthdomew, 
46-21fl,  '73. 

21691.  Garnishee.  When  each  of  several 
claims  filed  before  a  justice  in  a  proceeding  in 
attachment  is  within  the  jurisdiction  of  the 
justice,  judgment  may  be  rendered  against  a 
garnishee  for  the  aggr^te  amount  of  such 
claims,  thou^  such  aggregate  be  above  the 
jOTisdictioo  of  the  instice.  Andrrwa  y.  PaaeU, 
27-303,  '66. 

21693.  BenltHtlir.  Action  before  a  justice. 
Complaint  demanded  an  amount  less  than  $200. 
On  appeal,  jury  brought  in  a  verdict  in  excess 
of  $200.  FlaintiffB  remitted  all  damages  in  ex- 
cess of  amount  claimed.  Judgment  for  residue. 
Held/  judgment  was  proper  and  jurisdiction 
was  not  ousted.  L.  N.  A,  a  G.  R.  Go.  y.  Brabei^- 
rtdoe,  64-118,  *78. 

81608.  Jnstlee  of  peace  are  empowered  to 
apply  and  administer  not  only  rules  of  law,  but 
principles  of  equity.  Snell  v.  Mohan,  88-494,'72. 

21694.  But  have  not  jurisdiction  of  an  ac- 
tion to  foreclose  a  chattel  mortgage.  Id. 

21695.  Justice  of  the  peace  has  Jnrisdlc- 
tlon  to  inquire  into  an  alleged  ofiense  and  take 
a  recognizance  of  defendant,  though  affidavit, 
charging  offense,  was  defective.  SUUe  v.  Qach- 
enheimer,  80-63,  '68. 

21696.  Justice  of  the  peace  has  no  power 
or  jurisdiction  to  render  Judgment  on  an 
award,  as  a  submission  to  arbitration  can  not 
be  made  a  rule  of  his  court.  Richards  v.  Reed, 
80-330,  '72. 

81697.  Justice  lias  Jurisdiction  of  cause 
commenced  bjr  notice  and  motion,  if  notice  set 
forth  a  claim  not  exceeding  $100,  for  which 
debt  or  assumpsit  wonld  He.  CowgUl  -v.Woodea, 
2  Bit  332,  '30. 

21698.  Suit  may  be  broug|ht  tn  county 
where  cause  of  action  arose,  against  a  resident 
of  another  county,  found  within  justices'  juris- 
diction. ifoxiKff  v.  CbfluM,  8-38,  *d6.  Cf.  14:- 
371. 

816991.  Wnwffftal  taking  and  detention  of 


sec.  15,  justices'  act  action  of  replevin  majr  be 
brought  ID  the  township  where  defendant  resides, 
or  where  trespass  was  committed,  and  process- 
wasserved  throughout  county.  Jocelyn  v.  BarreU. 
18-128, '62.    CM8-325.    (u.  B.  S.  *81, 1443.) 

21700.  Such  action  may  be  instituted  before- 
any  justice  in  county  where  defendant  resides. 
2Vrtv.  Sma//,  21-127,  '63. 

21701*  Action  to  recover  personal  proper^ 
before  a  justice  is  authorized  by  section  71,  2  B.- 
8.  p.  464,  where  it  has  been  taken  by  attach- 
ment issued  from  the  C.  P.,  against  a  person 
other  than  plaintiff,  where  value  of  property  is- 
not  more  than  100  dollars.  Rodman  v.  Keiley. 
18-377,  '59.    (v.  R.S.'31,  1547,  1445.) 

21702.  Replevin  for  title  deeds  to  realty 
may  be  had  before  a  justice.  Wibon  v.  B^nU, 
17-391,''61. 

21708.  Notice  and  trial  of  r^hts  of  prop* 

erty  seized  by  virtue  of  anv  writ  of  execution, 
or  attachment,  and  claimed  oy  any  person,  other' 
than  the  execution  or  attachment-defendant,  re- 
lates exclusively  to  proceedings  before  justice 
of  the  peace.  There  is  no  provision  for  such 
trial  of  rights  of  property  seized  by  a  virtue  of 
writs  iflsowi  from  C.  C.  courts.  Davis  v.  Wor/feW, 
88-461, '72;  Onffinv.  Jfa&m«y,  18-402,'59.  (t).IU 
8.  '81, 1529.) 

81704.  Under  statute  of  '52,  such  trials  can. 
only  be  had  in  cases  where  a  jurtice  of  the  peace- 
issued  writ ;  and  then  the  complaint  must  be 
filed  with  justice  who  issued  the  writ  Matiock 
V.  Strange,  8-57,  '66. 

21705.  If  such  Justice  Is  disqualified  by 
reason  of  being  related  to  either  party,  no  other 
justice  has  jurisdiction.    Teet  v.  Beeaon,  87-380, 

21706.  This  proceeding  to  tt^  the  right  of 
property  taken  in  execution,  may  be  had  before- 
the  justice  without  reference  to  value  of  prop- 
erty as  limiting  justice's  jurisdiction.  Qr^n  T. 
Malony,  18~10l'69;  .Boana v. .SEewieroer,  6  BIL 
520,  '43. 

21707.  The  general  statute  defining  and  lim- 
iting jurisdiction  of  justice's  does  not  apply  to 
this  special  proceeding  Qriffin  v.  Malony,  trapra. 

21708.  Jnstices  of  the  peace  have  Jnrls- 
dictlon  of  proeeedingrs  to  change  location  of 
highways  within  their  townships,  though  the 
roads  may  extend  through  several  townships  and 
counties.  (ActB'33,p.223.)  Joatnmv.Anifey^lS- 
247,  '62. 

21709.  A  justice  may  hear  and  determine  an 
application  to  enter  satisfaction  of  a  judgment 
on  his  docket,  whenever  debtor  allu^  payinent 
or  satisfaction,  due  notice  having  been  given ; 
and  appeal  from  his  determination  lies  to  C.  C 
Oreekmium  v.  Temf^m,  5  Blf.  583,  *41. 

21710.  Jnstleesof  peace  have  Jurisdiction*^ 
under  sec.  3  of  the  act  defining  their  jurisdiction 
in  criminal  prosecutions,  of  prosecutions  for  ob- 
structing highways.  MiOer  v.  i£%ate,  72-421,  '80. 
(«.  R.  S. '81,  6082.) 

81711.  The  words  in  said  section,  "orbv  fine 
with  discretion  to  imprison,"  import  clearly 
enough  that  where  fine  and  imprisonment  may 
constitute  punishment,  they  have  jurisdiction, 
though  they  may  not  have  power  to  inflict  pun- 
ishment. If  they  deem  punishment  they  are- 
authorized  to  assess  inadequate  to  ofiense,  tbey 
must  commit  or  recognize  the  prisoner  to  appear 
before  a  court  competent  to  inflict  adequate 
punishmait.  JiL 
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21712.  iBciimiiiAleaseg,  jamdictioniBiiot 
OQBted  hy  fact  that  title  to  realty  may  iocident- 
«llr  come  in  issue  in  cases  for  obstruction  of 
hichways.   MiUer  t.  State,  72-421,  *80. 

81718.  In  prosecutions  for  obstructing  a 
highway,  nnder  sec.  3  (2  R  8.  '76,  p.  668),  the 
justice  has  jurisdiction,  statute  is  broad  enough 
to  cover  cases  where  fine  or  imprisonment,  but 
not  both,  may  be  adjudged  as  punishment.  Id, 

21714.  SUtnte  aathortzingjastlees  to  pun- 
Isb  trivial  breaches  of  peace  by  fine  not  exceed- 
ing $3,  is  not  unconstitutional ;  it  is  discretion- 
ary  with  justice,  whether  to  tiy  a  charge  of 
breach  of  the  peace  himself,  or  to  recognize  de- 
fendant to  answer  same  at  next  term  of  C.  C. 
State  V.  M'Cory,  2  Blf.  5,  '26. 

21715.  AJiuticehagJarisdletion  of  an  ae- 
tlon  for  assault  and  battery,  and  his  judgment 
therein  will  not  be  void,  althoueh  an  insufficient 
affidavit  therefor  was  filed  and  he  failed  to  com- 

£ly  with  act  of  '55,  2  R  S.  '76,  p.  668,  in  not 
aviug  the  Injured  party  present  or  having  sub- 

rmaedhim.  StakY.  Oeorge,  69-4Si,'7Q.  (v.K 
'81,  1638.) 

81716.  Im  respect  to  feloKles.  Justices  have 
only  the  powers  of  anexaminingcourt;  they  can 
only  bear  and  commit  or  bind  over  the  accused 
to  answer  before  a  court  having  jurisdiction,  or 
discharge  him.  StaU  v.  H<UiabMgkfM~2i2S,  '79  ; 
jSIoA!  v.  Morgan,  62-35,  '78. 

21717.  Justices  hare  Jarlsdletloioractioiu 
ll>r  fordUe  entry  ana  det^er.  Wits  v. 
Hamoj  4fr-470.  '7S. 

81718.  Title  to  land  is  not  in  controversy  in 
a  proceeding  to  assess  damages  under  the  act 
authorizing  the  constniction  of  turnpike,  etc., 
roads.  NorriMomt,  etc.,  T.  Co.  v.  Burkel,  26-53,  '66. 

21719.  A  proceeding  in  forcible  entry  and 
detainer  is  a  special  one,  given  by  statute,  2  O. 
A  H.  6S0,  to  justices  of  Hxe  peace,  and  without 
limit  to  amount  as  to  jurisdiction.  &urgeon  v. 
Sitehent,  28-107,  '64. 

81720.  And  the  title  of  tbatact,  "an  act  con- 
cerning the  unlawful  detention  of  lands  and  the 
recovery  thereof,"  is  sufficiently  comprehensive 
to  embrace,  also,  proceedings  against  tenants 
unlawfully  holding  over.  Id. 

21721.  Remedy  to  recover  possession  of 
land  under  sec.  12,  2  B.  8.  '52,  p.  492,  before 
justices  of  the  peace,  was  only  intended  to  be 

fiven  when  there  has  been  an  unlawful  and  forci- 
le  entry,  or  where  the  entry  has  been  peaceable, 
but  the  detention  is  unlawful  and  forcible. 
QOmndlv.  GUlapie,  17-459,  '61. 

21722.  Or,  that  the  relation  of  landlord  and 
tenant  existed.   Skortv.  Bridicell,  1&-2II,  '60. 

81728.  Tenant  holdlnv  over.  Jurisdiction 
of  justices,  undtT  the  act  of  '38,  concerning  ten- 
ants holding  over,  is  not  limited  as  to  the  amount 
of  damages.  Rieketta  v.  Anh,  7  Blf.  274,  '44; 
Dougherty  v.  Thompnon,  id.  277,  '44. 

21724.  Land  unlaw^lly  detained.  Justice 
has  no  jurisdiction  in  an  action  to  recover  land 
*'  unlawfully  detained."  Kivhart  y.  Siennemen, 
25-152,  '65. 

21725.  Killingof  stock  by  railroad  compa- 
■los.  Unless  the  valueof  animals  killed  or  the  in- 
jury done  by  a  railroad  company,  at  one  time, 
exceeded  the  amount  of  which  a  justice  has  juris- 
diction, the  jurisdiction  of  the  subject  of  tbe 
action  is  confined  to  a  justice.  Several  causes 
of  such  actions  can  not  be  joined  to  give  the  C. 
P.  court  jurisdiction,  under  tlie  act  of  '63.  (v.  B. 
J9.'81, 4026.)  T.B,&L.B.Oo.v.  ZVttm,  87-71, 66. 


81786.  Where  an  offense  is  eomnltted 
within  the  view  of  a  jnstlce  of  the  peace,  he 

can  do  no  more  than  direct  the  arrest  of  tbe  of- 
fender, and  have  him  kept  in  custody  for  one 
hour,  unless  sooner  taken  from  custody  by  a 
warrant,  issued  on  complaint  under  oath.  He 
can  not  try  the  prisoner  until  he  is  charged  by 
such  complaint,  and  if  he  try  and  convict  hiu, 
tbe  conviction  is  a  nullity,  and  is  no  defense  op- 
on  a  trial  for  the  same  offense  in  the  CP.  &• 
Briea  v.  SUOe,  18-369,  '69;  State  v.  Odefl,  SRL 
396  *47 

8*1 78*7.  An  act  of  '49,  enacted  that  justices  bi 
certain  counties  should,  "  on  complaint  under 
oath,  or  on  view,  take  jurisdiction  of  certain  of- 
fenses." Held;  the  justice  could  not  render  a 
judgment  aj^inst  an  offender  upon  confeasion  <d 
any  such  offense,  except  on  such  complaint  or 
on  view.    Sargit  v.  Slate,  4-1^,  '53. 

21728.  An  indictment  alleged  that  the  de- 
fendant beii^  and  as  a  justice  of  tlie  peace, 
charged  A  with  committing  an  assault  and  bat- 
tery on  B  on  tlie  justice's  view,  without  com- 
plaint on  oath  or  affirmation  having  been  made; 
that  the  josUoe  verbally  required  A  to  appear 
before  him  to  answer  the  offense;  that  A  ap- 
peared without  consenting  to  do  so;  that  the 
justice  thereupon,  without  a  plea  of  guilty,  and 
without  proof,  fined  him  (A)  $3,  and  coUected 
the  fine ;  that  the  justice  in  the  administration 
and  under  color  oi  his  office,  unlawfully  and 
oppressively  rendered  said  judgment  and  col- 
lected the  money,  contrary  to  the  form  of  the 
statute,  etc.  Hdd  ;  indictment  insufficient,  as 
malice  or  willful  design  is  not  shown.  Stater. 
Odell,  8  Blf.  396,  '47. 

21729.  Justices  of  the  peace, by  ILS. '48, 
had  notinrbdleUonof riots.  Wai&eldY.  State, 
6-196,  'A. 

81780.  Insolrenta.  Theiearebuttwocases, 
under  R  8.  '43,  in  which  a  magistrate  can  dis- 
charge an  insolvent.  (1)  Where  a  person  taken 
on  a  tn.  sa.  is  in  the  hands  of  an  officer  making 
the  arrest.  (2)  Where  the  person  is  actually 
imprisoned  in  jail  on  such  arrest.  After  a  debtw 
has  given  a  bond  for  the  prison  limits,  he  is  no 
longer  in  the  hands  of  officer,  and  the  latter  has 
no  control  over  him.  A  discharge  by  a  magis- 
trate of  a  person  who  has  given  bond  for  the 
prison  limits,  is,  under  the  R  S.  '43,  unauthor- 
ized and  void.  The  actual  imprisonment  in 
jail  spoken  of  in  the  B.  S.  '43,  means  confine- 
ment in  the  jail  of  the  county,  properly  bo 
called,  as  distinguished  from  the  "prison  lim- 
its."   Wendover  v.  Tucker,  4-381,  '63. 

21731.  Replevin  bond  tn  an  aetlon  tore* 
cover  pnwerty  of  the  valae  in  excess  of  two 
hnndred  dollars,  befon^  a  justice  of  tlie  peac^ 
is  void,  and  no  action  can  be  maintained  there- 
on. The  justice  had  no  power  to  approve  tbe 
bond.    Caffrey  v.  Dadgeon,  88-512,  72. 

21733.  Such  a  bond  was  void  from  its  incep- 
tion, and  can  not  estop  the  makers  from  deny- 
ing its  invalidity.  Jd. 

21788.  Liquor  law.  A  justice  of  the  peace 
has  jurisdiction  of  a  cause  commenced  before 
him  by  affidavit,  charging  the  defendant  with 
selling  intoxicating  liquors  without  license,  un- 
der the  liquor  law.   State  v.  Wmilfe,  58-17,  '77. 

21734.  A  justice  has  jurisdiction  to  try  the 
offenses  of  keeping  a  house  where  intoxicating 
liquors  are  sold  in  a  disorderly  manner,  when 
commenced  by  affidavit.  Hoaea  r.  SSaiCf  ^7~1S0, 
74. 
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«{  1873,  a  justice  of  peace  had  jurisdiction  to 
TnaiQtain  a  prueecution  for  selling  to  one  in  the 
Jiabit  of  becoming  intoxicated.  jS«al«  t.  Xovrenob 
49-515,  75;  *5-347,371. 

2178ft.  Action  for  the  recovery  of  tolls,  or 
the  statutory  penalty  for  not  paying  the  same, 
is  a  civil  action,  and  when  brought  before  a  jus- 
tice must  be  broufifht  in  the  township  where  de- 
fendant resides,  except  as  siiecified  in  sec.  13  of 
■the  act  relating  to  jurisdiction,  etc.,  of  justices. 
Jlorlm  Grand  Boad  Co.  v.  Wyeong,  61-4,  76. 

21787.  Sec.  17  of  plank  road  law  is  repealed 
^  sec.  13  of 'juBtices'  act,  as  amended  in  1861. 

21788.  Attachment.  Sec.122, 2  R.S. '52,  au- 
thorized justices  to  issue  writs  of  attachment 
axaizut  toe  goods  of  a  debtor,  when  the  amonnt 
claiaied  by  any  one  creditor,  does  not  exceed 
$100.  A,  with  several  other  creditors,  proceeded 
by  a  ttachment,  under  that  section,  against  prop- 
erty of  B.  A  filed  three  claims  of  $100  each,  ac- 
companied by  affidavit  and  bond  to  each  claim, 
respectively,  and  recovered  three  judgments  of 
^100  each.  Suit  by  A  on  official  bond  of  justice 
for  refusal  to  pay  A  his  pro  rata  share  of  the  pro- 
ceeds of  the  sale  of  the  attached  property.  Held  ; 
each  claim  filed  A  was  a  separate  suit ;  A  a 
separate  creditor  in  eachj  hence  the  claims  were 
within  justice's  iaiisdiction.  iSliate  v. 

439  '54. 

2'l780.  eamishee.  Jnrlsdiction.  When 
each  of  several  claims  filed  before  a  justice  in  a 
proceeding  in  attachment  is  within  the  jurisdic- 
tion of  the  justice,  judgment  may  be  rendered 
■against  a  garnishee  for  the  a^regate  amonnt  of 
such  claims,  though  such  aggregate  be  abovethe 
jurisdiction  ol  the  justice.  Andrtm  v.  F&weU, 
27-303.  '66, 

21740.  Jnstlee  of  the  peace  of  another 
state  is  not  presumed  to  have  jurisdiction  of  at- 
tachment proceedings.  A  person  claiming  title 
by  virtue  of  such  proceedings  must  plead  and 
prove  the  law  of  such  state  authonzing  such 
proceedings.    Baker  v.  mint,  ft8-137,  78. 

21741.  The  title  to  lands  can  not  be  tried 
before  a  justice  of  the  peace,  and  nnless  it  be 
put  in  issue  by  plea  supported  by  affidavit,  the 
question  can  not  be  raised.  Dectcm  v.  Ivivert, 
57-489.  77. 

21 742»  When  the  evidence  is  not  in  the  rec- 
ord, it  will  be  presumed  such  issue  was  not  tried. 
Deacon  v.  Powers,  supra ;  Boqers  v.  Perdue,  7  Blf. 
302,  '44;  Mamm  v.  Wood,  4  felf.  297,  '37. 

21743.  Title  to  real  estate  can  be  put  in 
issue  before  justices  only:  (1)  by  a  verified  an- 
swer ;  (2)  by  proof  adduced  on  the  trial.  WaU  v. 
Albeiitm,  18-145,  '62. 

21744.  If  not  put  in  issue  by  a  plea,  it  will 
be  presumed  by  the  appellate  court,  in  the  ab- 
sence of  the  evidence,  that  the  justice  did  his 
duty  in  retaining  jurisdiction,  id. 

2174o.  If  such  issue  is  made  and  proven  in 
appellate  court,  the  jurisdiction  of  the  justice 
Will  not  be  lostlnr  relation  back,  etc.  la. 

21740.  Title  to  land  In  Issne.  Suit  before  a 
justice  of  the  peace  for  trespass  to  lands,  alleged 
to  belong  to  the  plaintiff'.  The  plaintiff  recov- 
ered. On  the  trial  of  the  cause  on  appeal  in 
the  C.  P.  C,  the  defendant  gave  in  evidence  a 
4eed,  to  show  that  the  title  to  the  land  was  in 
the  plaintiff's  wife;  and  thereupon  the  court 
4iBmiS8ed  the  cause,  on  the  ground  that  the  title 
to  real  estate  was  in  issue.   HM;  it  the  pUin- 


land,  the  defendant  could  not  be  permitted,  un- 
der the  general  issue,  to  prove  title  in  a  stranger, 
under  whom  he  did  not  justify.  Held  ;  the  court 
erred  in  determining  that  the  title  to  real  estate 
was  in  issue,  before  the  defendant  had  made 
proof  that  he  claimed  under  the  plaintiff's  wife, 
in  whom  the  title  was  shown  to  be.  Btath  v. 
LiverMod,  16-496,  '60. 

21747.  Title  to  real  estate.  Action  on  note 
before  justice  of  peace.  Answer  that  the  consid- 
eration of  the  note  was  the  execution  of  a  good 
and  sufficient  deed  in  fee  simple  for  certain 
lands,  no  title  to  the  land  in  plaintiff  and  failure 
to  execute  deed.  Held;  this  did  not  change  the 
jurisdiction.    Rogers  v.  Perdue,  7  Bit  302, '44. 

21748.  The  same  rule  applies  in  the  probate 
court  lf(m^v.i)ajtin,12-481,'69;  Chnwv.  Wil- 
liam, 10-267,  '58;  &>ean  v.  fVoMmiwiff,  14-402, 
'60. 

21749.  Title  to  real  estate.  Whenever  It 
appears  from  the  pleadines,  or  evidence,  or 
agreement  of  the  parties,  that  the  title  to  real 
estate  will  come  into  question,  the  suit  must  be 
dismissed  for  want  of  jurisdiction  by  the  justice. 
Whether  the  title  to  lands  will  come  into  ques- 
tion, is  a  point  which  tlie  court  must  determine 
from  the  issue  which  may  be  developed  by  the 
evidence,  aTid  not  from  the  defendant'a  gimply  aaying 
80.  i^rier  V.  iussetf,  3  Blf.  411,  '34.  Cf.  18-126. 

21750.  If  assumpsit  for  use  and  occupation  be 
commenced  before  a  justice,  and  the  declaration 
show  that  plaintiff  claims  as  an  assignee  of  the 
reversion,  the  plea  of  non-as8um[»it,  ov  putting 
the  plaintiff's  title  in  issue,  deprives  the  justice 
of  jurisdiction.  Smith  v.Bnru,  3  Blf.  416,  '84. 
Cf.  17-6;  10-479;  7-44;  4  Bit  297;  7  Blf.  302. 

21761.  The  declaration  did  not  show  whether 
plaintiff  claimed  as  the  immediate  landlord,  or 
as  an  assignee.  The  defendant  pleaded  the  gen- 
eral issue ;  and  the  evidence  on  appeal,  disclosed 
plaintiff's  claim  to  be  an  assignee.  Held;  suit 
should  be  dismissed  for  the  want  of  jurisdiction 
of  the  justice.  Id, 

21752.  Snlt  by  aamlnlstrator.  A  J.  P.  Is 
not  deprived  of  the  jurisdiction  of  a  suit  brous;fat 
by  an  administrator  by  2  B.S.,  p.  17,  sec.  4,  giv- 
ing exclusive  jurisdiction  to  C.  r.  courts  in  suits 
against  executors,  etc.  Arnold  v.  Fleming,  14- 
10,  '69. 

21768.  The  act  of  '43,  givingjustices  jurisdic- 
tion in  actions  by  and  against  executors  and  ad- 
ministrators, applies  to  causes  of  action  which 
existed  at  the  time  of  its  passage,  as  well  as  to 
those  that  might  afterward  accrue.  Tkompaoa  v. 
Harbvion.  7  Blf.  495,  '45. 

21754.  A  relationship  more  remote  than 
that  of  second  cousin,  or  that  of  the  sixth  degree 
of  affinity  or  consanguinity,  with  the  civil  law, 
shall  not  deprive  a  justice  of  jurisdiction.  Brady 
V.  Biehardson,  18-1,  '62. 

21765.  Relationship  to  parties.  Thefactthat 
the  deceased  wife  of  a  party  to  an  action  be- 
fore a  justice  of  the  peace  was  an  aunt  to  the  wife 
of  the  justice,  does  not  deprive  the  latter  of  juris- 
diction, whether  there  be  issue  of  marriage  or 
not.    Trout  v.  Drawhom,  57-670,  '77. 

21756.  Relationship  by  affinity  ceases  with 
the  dissolution  of  the  marriage  creating  it,  by 
death  or  otherwise,  except  as  to  the  children.  Id. 

21757.  Want  of  JnnsdtcUon  can  be  shown 
either  before  the  justice  or  on  appeal  to  the  C. 
C.  iWr  V.  Jlfurroy,  0-35,  '54. 

21758.  ABOl4ectlon,tDrwantof  JnrlsUc- 
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tio>  of  B  justice  orer  the  sal^ect-matter,  may  be 
made  for  the  first  time  on  appeal.  Xiphart  y. 
BfWMM,  2&-152,  '65. 

lU.  Pleading. 

21759.  Tlie  pleftdlBgs  before  justices  can  Qot 
be  objMted  to  for  want  of  form ;  a/i(er,as  tosub- 
tantial  defects.   HaU  t.  Joknmm,  3  Bit  363,  '34. 

21 760.  Anj  statement,  however  short  or  in- 
formal, will  answer,  proviaed  enouEh  be  shown 
to  bar  another  action  for  the  same  demand,  and 
appraise  the  defendant  of  the  nature  of  the 
claim.  MaggaH  y.  Chaier,  4-124,  '53;  Oark  t. 
^m9SeI,l&H£05,'62;  Owber  v.  ifijfinais  4S-207, 

21761.  Complidit  befbre  «  Jiuttca  is  anffi- 
oient  on  deroarrer  for  want  of  facts,  if  it  inform 
defendant  of  nature  of  cause  of  action,  and  be  so 
explicit  that  jndgment  will  bar  another  action 
for  same  cause.  Vity  Oodtm  v.  Sim,  68-468,'78; 
Bobmam  v.  Skipworth,  26-311,  '64 ;  1.  C.  R.  Co.  t. 
Leamon,  1S-1?3,  '62;  Cook  y.  Htdga,  6  Blf.  184, 
'42. 

21762.  No  {[Teat  strictness  as  to  form  of  ac- 
tion and  pleading  leonired.  BruA  r.  OatpaUer, 
6-78,  '54;  Jh.ylor  y.  Webtter,  8-513,  '52 ;  RvbUy. 
Maam,  2-^,  '61. 

21768.  In  a  suit  hj  assignee  against  assignor 
of  note,  before  a  justice,  note  and  assignment 
may  be  filed  as  cause  of  action.  Hardeefy  r.  Kin- 
wrthy,  8  Blf.  304,  '46 ;  Waison  y.  New,  4  Blf.  818, 
•37. 

21764.  Oemnrrer  most  be  renewed  in  C: 
C,  on  appeal,  or  will  not  be  noticed  in  8.  C.  D. 
E.B.&LR.  Co.  V.  Barton,  81-293,  78. 

21765.  So,  on  appeal  from  justice  to  C,  P.  C. 
J.  M.&I.R.  Co.  y.  JferlfcAurrf,  84^01,  '70. 

21766.  No  defense  need  be  pleaded  specially 
except  statute  of  limitations,  set-off,  and  matter 
in  abatement  McMiUen  r.  Terrell,  28-163,  '64 ; 
Forgey  y.  Tucker,  1 1-320,  '58. 

21267.  Statement  of  cause  of  action  need  not 
show  that  justice  had  jurisdiction,  but  if  it  show 
want  of  jnrisdiction,  suit  will  be  dismissed.  Per- 
tin»  v.  Smith.  4  Blf.  299, '37.   Cf.  6  Blf.  515. 

81768.  Nonest  faetttta  must  be  pleaded,  and 
plea  sworn  to,  in  justice's  court,  yeety  t.  Chinn, 
8  Blf.  84,  '46. 

21769.  In  jastice's  court,  an  article  of  agree- 
ment between  the  parties,  containing  conditions 

Sreradent  to  be  performed  by  plaintiff,  may  be 
led  aa  cause  of  action,  without  averment  of 
performance  of  conditions.  WUey  t.  Shank,  4  BU. 
420,  '37. 

21770.  Note  is  sufficient  cause  of  action,  in 
suit  thereon,  commenced  before  a  justice.  Orif- 
fia  y.Cox,  80-242,  '68  ;  Taeker  v.  Gardiner,  68- 
299,  '78;  Baldwin  v.  WAvter,  6S-133,  '79. 

21771.  Plaintiff  in  justice's  court  has  benefit 
of  general  issue  without  pleading  it,  though 
special  plea  be  filed.  M'HaUon  t.  BaleB,  4  Blf. 
63, '35. 

21773.  Erldenee  of  want  or  fhllnre  of 
consideration  may  be  given  in  action  commenc- 
ed before  a  justice  without  plea.  Davia  y.  Orater, 
62-408, '78;  HeUer  v.  CW/ord,  87-279, '71.  So, 
evidence  of  coverture.  Dam  y.  Gmttr,  eupra, 

21778.  Nothing  shown  to  the  contrary,  it 
will  be  presumed  that  a  trial  before  a  justice 
was  upon  the  general  Issue.  CUun6ii  t.  Dwria, 
fi  Blf.  358,  '40. 

21374.  Statutory  general  denial  before  jus* 


tices  may  be  waived  by  defendant's  putting  his 
waiver  on  record.    Orom  v.  Pearmm,  17-612,  '61. 

21775.  In  justice's  court,  statement  ef 

Slalntiff's  demand  U  snfDcient,  if  it  apprise 
efendant  of  nature  of  claim,  and  be  such  that 
a  judgment  in  the  suit  may  be  a  bar  to  another 
action  for  the  same  cause.  MuUen  v.  Bd.  Cbn'a 
Decatur  Cbv,  9-502,  '57.   Cf.  48-207  ;  59-477. 

21776.  Set-off  must  be  specially  pleaded  be- 
fore a  justice.    Wright  v.  PotUr,  88-61,  71. 

21777.  Statntorr  genera!  denial.  Where 
in  suit  on  a  note,  before  a  justice,  defendant  an- 
swered, admitting  execution  and  setting  up 
counter-claim.  Held;  under  2  R.  S.  '62,  sec 
34,  p.  453  (R.  S.  'SI,  1460),  general  issue  must  be 
r«arded  as  in  by  law.  Howard  y.  Kuting,  15- 
83.'60. 

21778*  In  a  suit  against  board  of  county 
commissioners,  for  medical  services  rendered  t» 
county  paupers,  where  complaint  avers  plain- 
tiff was  employed  by  township  authorities, 
having  control  of  such  matters,  it  was  sufficient 
in  aproceedingbefore  a  justice.  Bd.  Ootn't  De- 
eaiur  Cb.  v.  Wheeidm,  1&-147,  '60. 

21779.  In  a  eomplatat  before  a  justice  of 
the  peace,  enourii  must  be  shown  to  apprise  the 
defendant  of  the  nature  of  the  claim  against 
him,  and  to  bar  another  action  for  the  same 
demand.  "Daniel  Murphy,  to  J.  H.  Lambert^ 
Dr..  acc't,  $27.95,"  is  Aot  sufficient  Murphy  v. 
Lambert,  5^77,  '77.  Cf.  Denby  v.  Hart,  4  Bit 
13,  '35 ;  Smith  v.  Dialriet  Thateea,  etc.,  5  Bli  40,  '38. 

21780.  It  need  not  all^  the  county  or  the 
court    OrotAer  v.  Ht^man,  48-207,  '74. 

21781.  In  actions  before  a  Justice,  no  re- 
ply is  necessary.  Hence,  if,  upon  appeal  to  the 
C.  C,  the  plaintiff  filed  a  reply  whicn  leaves  a 
part  of  the  answer  neither  denied  or  avoided, 
the  defendant  will  not,  therefore,  be  entitled  to 
judgment  on  the  pleadings.  2Vmer  t.  ^hhnm, 
12-413,  '59. 

21782.  In  an  action  commenced  before  a 

justice,  iwirment  niaf  be  given  in  erideaeft 
without  lueaf  in  the  jaatice's  court,  and  an  ap- 
peal in  the  circuit  court   fiiU  v.  Sleeper,  58- 

221,  '77. 

21788.  Payment.  Statute  of  'S?  reanina 

that  in  justice's  courts  special  matters  of  ^y- 
ment  and  set-off  should  be  stated  in  writing; 
but  in  other  cases  generally  special  pleas  are 
not  necessarv.  QmoUl  T.  Woodatt  2  Blf.  '30L 
(«.  R.  S.  '81,  1460.) 

21784.  In  an  action  commenced  before  a 
justice  of  the  peace,  payment  may  be  g^ven  in 
evidence,  without  plea,  in  the  justice's  court,  and 
on  appeal  in  the  circuit  court  HiU  v.  Sfemr, 
58-&I,  77. 

21785.  Set-oir.  The  filing  of  a  bill  of  partic- 
ulars of  an  account,  is  a  sufficient  plea  of  set-off 
before  a  justice.  No  replicaUon  is  required. 
BvUon  V.  Lent,  10-365,  '68. 

21786.  Defendant  in  a  justice's  court  mar 
show,  under  the  general  issue,  that  process  had 
not  issued  in  the  proper  township.  7\oma8  y. 
Ifin/m,  4  Blf.  161,  m 

21787.  Corertnre  may  be  ^mren  liefore  a 

Justice  without  being  pleaded.  jSmums  t.  WHIim, 
(6-371,  71. 

21788.  In  an  action  against  the  lesseesof  a 
railroad  company  as  owners  of  the  road,  for  kill- 
ing stock,  under  a  plea  of  general  denial,  before 
a  justice,  the  defendant  can  prove  that  it  was  a 
lessee  of  tlie  owners  of  the  road,  and  was  ran- 
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21789.  Complaint  to  collect  illegal  ta^esvot- 
VDtartlrpaid  mav  be  good  before  a  justice,  when 
bad  if  filed  in  CO.  Jeakav.Lbna  TowMkip,l7- 
526, '61. 

21790.  Complaint.  Action  by  A  against  B 
•on  a  note  payable  to  C,  before  a  justice.  The 
-only  pleading  filed  was  the  note,  which  vas  not 
indorsed.  Held;  complaint  insufficient,  as  no 
right  of  action  was  shown  in  A.  It  is  not  a 
•defect  of  parties.  Hull  v.  Omover,  85-372,  '71. 
<!ontra,  oo  the  ground  that  an  equitable  owner 
of  a  note  could  maintain  action  thereon,  and  pos- 
Mssionisevidenoeofownership.  Garnerv,  UnM^ 
80-331,  '68. 

21791.  In  justice's  court,  if  either  part;r  re- 
quire proof  of^execution  by  himself  of  a  written 
contract  which  is  foundation  of  suit,  he  must  de- 
ny execution  under  oath.  WUaon  v.  Mvrlde^  6 
Blf.  118,  '42. 

2179b«  Wfaere,in  Buitcommenced  injustice's 
court  upon  a  note,  plea  admitted  plaintiff  to  be 
payee,  and  cause  was  transferred  to  C.  C.  Hdd; 
objection,  that  it  did  not  appear  that  note  was 
payable  to  plaintiff,  could  not  be  raised  in  O.C. 
Wibxm  V.  Merick,  6  Blf.  118,  '42. 

21 798*  Action  before  justice  by  A  and  B  on 
A  note  payable  tg  B,  a  woman.  The  note  only 
was  filed.  Ikld;  not  a  sufficient  statement  of 
the  cause  of  action,  without  an  averment  of  her 
marriage  with  her  co^laintiff  KondnarM  t. 
ObXe.  4m  174,  'W. 

21794.  In  an  action  on  a  note  payable  to 
Dickson  by  a  plaintiff  named  Dicicerson,  the 
note  is  not  a  sufficient  statement  of  a  cause  of 
sctioo,  without  an  averment  that  the  promise 
was  made  to  him  by  a  wrong  name.  WUliams 
T.  niekermm^  8  Blf.  287,  '46. 

21795.  Complaint  before —Btttslgned.  In 
salts  before  a  )iistlee,  the  eompblnt  will  be 
safficient  if  it  will  inform  the  defendant  of  the 
nature  of  the  plaintiff's  cause  of  action,  and  be 
so  explicit  that  a  judgment  thereon  may  be  used 
as  a  bar  to  another  suit  for  the  same  cause.  An 
•objection  to  such  complaint  for  the  reason  that 
it  IB  not  signed  by  plaintiff  or  bis  attorney  can 
not  be  reached  by  a  demurrer  for  want  of  suffi- 
cient facts  or  a  written  motion  in  anest  of  judg- 
ment. mhoUandv.  Pence,  11-203,  '68;  Oark  v. 
Ben^  18-^5,  '62;  iW/  v.  DeHart,  65-94, 
'76  ;  d&  Exp.  Go.  v.  /fec/er,  69-263,  '77  ;  fhnk- 
ioner  V.  FanUnyner,  20-62,  '63 ;  Lowry  t.  DuUm, 
«8-473,  '67:  HewiU  y.  Jenkiyui,  60-110,  '77. 

21796.  Complaint.  Suit  in  justice's  court, 
entitled  "  A.  H.,  executor  of  J.  W.  v.  C.  W.  E. 
Debt.  Demand,  S34^'  and  a  note  for  $30,  given 
by  defendant  to  J.  W.  was  filed  as  cause  of  ac- 
tion. ifeU  j' cause  of  action  insufficient.  Ham- 
ilton r.  Eudng,  6  Blf.  88«  '41. 

21 797.  Suit  iigainst  an  administrator  and 
his  sureties,  before  a  justice.  Demand  stated 
that  plaintiff  was  the  widow  of  the  intestate,  and 
«ntitled  to  certain  personal  property  of  the  es- 
tate, which  property  she  had  demanded.  That 
statement  was  filed,  with  a  copy  of  the  adminia- 
tration-bond,  as  the  cause  of  action.  Held;  un- 
•der  the  R.  S.  *4S,  the  cause  of  action  was  suffi- 
cient   Walker  v.  FMher,  S-112,  '51. 

21788.  Waiver  of  tort.  A  complaint,  show- 
ing a  good  cause  of  action  in  replevin  and  tro- 
ver, was  filed  before  a  justice  ;  no  writ  of  replev- 
in was  asked  or  issued ;  there  was  a  dismissal, 
and  summons  issued  for  relief  as  in  assompsit  i 


21799.  Affidavlis  before  justices  and  mayors, 
though  not  indictments^  are  sufficient,  if  made 
"as  the  affiant  verily  bdieves."  Deveny  v.  State, 
47-208,74. 

21800.  An  affidavit  before  a  justice  may 
charge  two  offenses,  as  there  is  no  such  thing  as 
different  counts  in  an  affidavit.  Id. 

21801.  Debt  lies  on  a  recognizance,  taken 
by  a  justice  for  the  appearance  before  him, 
on  a  subsequent  day,  of  a  person  cbai^d  with 
an  offense.  A  breach,  assigned  in  the  declara- 
tion, that  the  person  charged  did  not  appear  be- 
fore Uie  justice,  ete.,  and  answer,  etc.,  and  abide 
the  judgment  of  the  Justice  thereon,  is  sufficient 
on  general  demurrer.  JSale  v.  Inman,  7  Blf. 
226,^44. 

21802.  Cause  of  actloii  filed  before  a  justice 
was  a  copy  of  an  instrument  purporting  to  be 
executed  by  defendants,  in  form  of  a  constable's 
bond  (except  that  it  was  not  sealed),  with  as- 
signment of  breaches  of  condition  appended  to 
it  Hdd;  cause  of  action  sufficient  SlaU  v. 
Monbmy.  6  Blf.  89,  '41.    Cf.  10-32. 

21808.  A  bond  filed  without  alleging  any 
breaches  would  be  good.  Olda  v.  State,  6  Mt  91, 
'41 ;  Emne  v.  Shoemaker,  2  Bit  287,  '29:  Vainde- 
gnflv.  TaUjA  Blf.  174,  '36. 

21804.  To  an  action  of  debt  before  ajustice 
in  Monroe  township,  Wasliington  county,  de- 
fendant pleaded  that  he  was  not  a  reeident  in 
that  township,  nor  was  the  debt  contracted  - 
there.  Held;  plea  insufficient  Ndaon  v.  ^nk, 
3  Blf.  101,  '32.   Cf.  4  Blf.  299. 

21806.  Defense  filed  betore  a  justice  can  not, 
on  appeal,  be  amended  in  snbBtuLoe.  Jd, 

IT.  Pnetiee. 

21808.  Sec.  368,  code  (R.  a  '81,  568),  pro- 
viding that  judgment  may  be  given  tor  or 
against  one  or  more  of  several  plaintiffik  and 
for  or  against  one  or  more  of  several  defeodants, 

governs  the  practice  before  justices.  Fittgerald  v. 
Oenier,  26-^8,  '66. 

21807.  Under  sec.  63,  justice's  act,  2  0  &  EL 
593.  (B.  S.  '81,  1455),  if  one  has  Joint  cause  of 
action  against  several,  he  must  issue  process 
against  all ;  and  if  part  are  not  found,  he  may 
continue  for  alias  process,  or  suggest  return  of 
not  found,  on  record,  dismiss  as  against  those 
not  found,  and  proceed  against  those  served ;  if 
latter  course,  he  may  afterward  proceed  wainst 
those  not  found.   Root  v.  Dill,  88-169,  71. 

21808.  JnBtlce  may  require  of  defendant 

recognizance  for  appearance,  where  continu- 
ance lor  prosecution  of  surety  of  the  peace  be- 
fore him  18  granted  by  his  order,  or  on  applica- 
tion of  defendant,  or  by  agreement.  State  T. 
2Wp»m,  62-367,  '78. 

21809.  In  action  on  a  note,  before  a  justice, 
by  assignee  against  maker,  payee  must  be  made 
a  party,  unless  wisignment  be  by  indorsemmton 
note,   iieedv.  JilmtoR,  63-288, '78. 

21810.  Wherejusticehasjurisdicttonof  sub- 
ject-matter, full  appearance  before  him  is  a 
waiver  of  any  Irregularity  In  process.  L. 
N.  A.  &  a  B.  Co.  V.  Niehaimit,  60-158,  77; 
Aesbtt  V.  Xono,  87-300,  '71 ;  Ludmtit  v.  Beeka- 
mt«,  15-198, '60.   CL  68-94. 

21811.  In  such  case,  jurisdiction  of  jusUce  is 
I  complete,  notwithstanding  there  may  have  been 
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S1818.  Application  for  cluuiBe  «r  Tcnne 
from  a  justice  must  be  made  before  commence- 
ment of  trial.   Ickee  t.  Kt^,  21-72,  '63. 

21818.  Summons. (2B. S. 454;  ActB'53 p.  113 
and  102  compared.)  The  proTieion  of  the  revised 
statutes,  that  process  can  not  run  less  than  three 
nor  more  than  thirty  days  (2  R.  S.  p,  454) ;  the 
provision  of  the  act  of  '53,  that  in  suits  before  a 

Justice  of  the  peace,  against  a  railroad  company, 
or  stock  killed,  a  day  should  be  fixed  for  trial 
without  specifying  vitnin  what  tim^  and  at  least 
ten  days'  notice  thereof  should  be  given  by  sum- 
mons (Acts  of  '53,  p.  118) ;  and  the  provision  of 
the  act  of  the  same  year,  that  where  the  princi- 
pal office  of  the  company  is  out  of  the  state,  at 
least  thirty  days'  notice  shall  be  given  of  the 
time  and  place  of  the  pendency  of  suit  (Acts  of 
'53,  p.  102),  should  be  construed  together ;  and  in 
every  summons  the  day  of  trial  should  be  set  not 
exceeding  thirty  days  after  the  date  of  the  sum- 
mons. SL&  dcN.  I.R.  Co.  V.  Suamm,  1»-171,  '59. 

21814.  Upon  service  on  a  railroad  company 
made  too  late  for  the  day  of  trial,  though  ajudg- 
ment  by  default  can  not  be  rendered  till  the  stat- 
ntoiy  time  of  notice  has  expired,  still  theservice 
operates  to  inform  the  party  of  the  pendency  of 
the  suit,  and  he  is  bound  to  take  notice  of  the 
subsequent  action  of  the  court  therein.  Id, 

21816.  Where  service,  upon  a  railroad  com- 
pany having  their  principal  office  out  of  the 
state,  in  an  action  before  a  justice  for  killing 
stock,  had  been  made  ten  days,  and  nothing  ap- 
peared showing  the  justice  that  the  case  was  not 
ready  for  judgment,  and  the  judgment  was  ren- 
dered upon  such  sufficient  notice,  it  was  hdd, 
that  the  defendants  might  have  the  judgment 
opened,  on  application,  in  ten  days,  or  they 
might  have  it  vacated  in  a  direct  proceeding,  at 
any  time  after  ten  days  and  before  payment  or 
they  might  appeal.  Id, 

2181tt*  In  cause  commenced  injustice's  court, 
defendant  may  give  in  evidence  any  matters  ad- 
missible under  general  issue  in  other  courts, 
without  pleading  that  iaene.  OongiU  t.  Woodm, 
2  Blf.  332,  '30. 

21817.  Practice  In  attachment  cases  Is  the 
8UB6  In  Jnstice's  eautX  as  in  superior  courts. 
DimnT.  Qrndeer,  22-324, '64. 

81818.  Beftisal  of  the  only  justice,  of  the 
proper  township,  to  entertain  a  suit,  where  he  was 
legally  competent  and  disinterested,  did  not,  un- 
der B.  S.  '43,  authorize  plaintiff  to  bring  the 
suit  in  another  township.  Remedy  was  against 
the  justice.  Poyttr  v.  jlftiroy,  6-35,  '54. 

21819.  Onus,  and  the  open  and  close  may  be 
with  the  defendant,  when  he  expressly  waives  the 
statutory  general  denial  and  pleads  onlv  affirma- 
tive defenses.    BlatMegde  v.  Pine,  28-466.  '67. 

21820.  Attendance  of  witnesses  may  be  en- 
forced by  justice  by  attachment  and  fine.  ^aU 
T.  Newton,  62-517,  78. 

21821.  The  proceeding  Is  summary;  no 
trial  is  necessary.  If  the  witness  fail  to  pui^e 
himself  he  must  pay  the  line  assessed,  or  appeal 
to  C.  C.  Id.  Cnanffe  of  Tcnne  can  not  be 
taken.   Id.  Gf.  72-260. 

21822.  It  Is  a  harmless  error  to  sustain  a 
demurrer  to  any  answer  except  the  statute  of 
limitations,  set  oCf,  and  matter  in  abatement, 
commenced  before  a  justice.  C.  H.  &  I.  B.  Co. 
V.  Ridge,  |i4-39,  '76:  Bemhamer  v.  Omard,  4fi- 
151,  '73. 


auestion,  is  to  remove  the  cause  to  C.  C,  which 
len  proceeds  as  though  commenced  in  that  oonrt. 
It  tenders  no  iasne  for  trial,  its  efliscA  being  tite 
same  whether  true  or  false.    Love  t.  SsAaa,  4- 

235,  '63. 

21824.  Justice.  Title  to  land  in  Issae* 
Parties^  Where,  in  an  action  before  a  insticer 
a  third  party  without  objection,  was  admitted 
as  a  defendant,  and  he  filed  an  answer,  properly 
verified,  putting  the  title  to  land,  described  in 
the  complaint,  in  issue,  and  the  justice  thcre- 
npon  transmitted  the  case  to  the  circuit  court, 
it  was  not  error  of  the  latter  court  to  refuse  to 
remand  the  cause  to  the  justice.  BUMtr  v,  Walter, 
69-562,  '79. 

2182fii  The  cause  was  then  pending  in  C  C 
as  though  originally  commenced  there  and  such 
third  person  could  set  up  his  title  to  the  land  by 
a  countei^claim  with  no  more  particular!^  than 
is  required  by  section  696  of  the  code.  Id. 

21826.  AJnsticeeannotTacatea  jud^mmt 
rendered  by  nim  in  a  suit  between  parties,  on 
the  application  of  one,  without  notice  to  the 
other  partv.   Smith  v.  Ckandier,  1^13,  '59. 

21827.  Scire  fSlclas.  It  is  not  the  doty  of  a 
justice,  under  the  statute  to  issue  a  snre  fatias 
against  a  constable  for  failing  to  return  an  exe- 
cution, unless  the  teire/mat  be  ordered  by  the 
plaintiff.    Qocemor  -v.  Kattui^,  1  Bit  169,  '22, 

21828.  Where  a  justice  has  eonunlttein 

defendant  charged  with  a  bailable  offense,  for 
failure  to  enter  into  recognizance,  the  sheriff 
may,  before  indictment  is  fouod,  and  without 
an  order  of  the  court,  judge  or  clerk  fixing  the 
amount,  accept  bail  in  the  amount  specified  in 
the  warrant  of  commitment.  MeCoie  Sutie^ 
10-50,  *57. 

21829.  Wrongly  docketed.  A  justice  recog- 
nized a  defendant  to  C.  P.  court,  and  so  certified 
the  papers.  The  clerk  placed  them  upon  UieCC. 
court  docket.  Held;  the  proper  action  was  to 
strike  from  the  docket,  but  on  an  appeal  from 
C.  P.  court  the  action  of  the  C.  C.  court  in  or- 
dering the  case  transferred  to  C.  P.  docket  can 
not  be  reviewed.  Ovmsamgham  v.  Slaie.  Sft-373, 
'71. 

21880.  Answer  filed  by  a  defendant  was  re- 
jected by  the  justice.  Judgment  rendered  for 
plaintiff  and  defendant  aintealed.  Hdd;  the 
answer  was  not  a  part  of  "  the  case."  To  b«»me 
so  it  should  have  Deen  re-filed.  Plaintiff  had  a 
right  to  dismiss.   HunUr  v.  Thomae,  28-448,  '67. 

81881.  Contempt.  A  justice  of  the  peace 
has  power  to  attacn  and  punish,  as  for  a  con- 
tempt, a  juror  who  departra  from  court  without 
permission,  and  without  having  made  a  verdicL 
JtfwpjbvT.H'ttem,  46-637,  '74. 

21882.  Such  conduct  the  Justice  can  take 
jurisdiction  of  without  affidavit  setting  forth 
the  fact.    It  is  not  constructive  contempt.  Id. 

21883.  Error  of  a  Justice  in  overruling  a 
demurrer,  can  not  be  assigned  for  error  in  S.  C. 
AWwwi  V.  Blakey,  47-38,  '74. 

21884.  A  new  trial  of  an  action  before  a 
justice  for  newly  discovered  evidence  can  not  be 
granted  after  the  expiration  of  four  days  from 
theentering  of  judgment.  VogdY.  L.  T.  MaaCff 
Co.,  49-218,  '74. 

zl88fi.  A  justice  can  grant  a  new  trial  for 
cause  shown  within  four  days  u^er  the  day  on 
which  judgment  was  rendered.  Hatkamy  v. 
Haikavay,  2-513, '51. 
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21S86.  A.  JmliM  of  the  peace  has  no  pow- 
er to  front  a  new  trial  pt  nearing  of  a  orimi- 
nal  caase,  after  the  prisoner  has  been  once  rec- 
ognized, or  the  canse  finally  disposed  of.  Sled  v. 
WiUiamt,  18-73,  '59. 

21 887.  A  Justice  can  not  grant  a  new  trial 
after  judgment,  without  notice  to  opposite  par- 
ty, in  his  abeeace,  and  where  thus  granted  on 
motion  by  plaintiff,  and  defendant  appeared 
and  objected  to  the  proceeding,  on  the  erouDd 
that  he  had  no  nottoe  of  the  motion,  ana  there 
was  a  secoad  trial  and  second  judgment  for  the 
defendant,  from  which  plaintiff  appealed  to  the 
C  P.  Hdd;  the  proceedings  subsequent  to  the 
first  judfmient  were  void,  and  there  was  nothing 
to  appeal  from,  except  that  judgment.  Enldtu 
y.Onwtt,  11-336, '58. 

21888.  Correction  of  errors.  Summons  is- 
sued Feb.  13th,  returnable  on  20th,  and  served 
on  18th.  Judgment  by  default  on  20th,  bnt  set 
aside  on  27th  on  plalntifTs  motion,  and  cause  set 
for  trial  on  March  9th.  On  that  day  Judgment 
by  default.  Proceedings  in  C  C.  to  set  aside 
judgment  and  tnjoin  collection.  Held  ;  no  such 
jurisdiction  as  authorized  rendition  of  fiist  judg- 
ment, ^e&j,' thecourthavingassumedto  render 
judgment,  the  setting  it  aside  and  afterward  tak- 
ing a  default  without  notice  to  defendant,  were 
erroneous.  Hdd;  application  should  bare  been 
made  to  the  jusUce  to  correct  the  errors,  before 
instituting  proceedings  in  another  court,  •/ivnte- 
SM  V.  QuUTj  16-426,%. 

21889.  Jnstlce  has  no  power  to  set  aside  a 
Tordlct  in  criminal  pmeoution'B.  Jfbors  t.  iStaUj 
72-^58,  '80. 

81840.  He,  by  mandate,  can  not  be  compelled 
to  enter  judgment  on  a  verdict  that  is  a  nullity, 
bnt  may  be  BO  compelled 'on  a  verdict,  however 
erroneous  he  may  deem  IL  Id. 

21841.  Walrer.  Q  sued  M'C  before  a  justice 
on  a  note  payable  to  S,  without  any  assignment 
of  the  note  by  the  payee.  The  defendant  plead- 
ed, (1)  that  he  resided  in  W  township,  and  not 
in  toe  township  in  which  the  suit  was  commenc- 
ed, etc.,  and  that  there  were  justices  resident  in 
W  township.  Appeal  to  C.  C.  The  plea  on  the 
plaintiff's  motion  was  rejected.  Objection  made 
to  the  ^lea,  viz:  Because  it  did  not  aver  that  there 
was  a  justice  in  W  township,  not  related  to  either 
of  the  parties.  Held  ;  the  objection  to  the  plea 
would  nave  been  good,  had  it  been  made  before 
the  justice ;  but  not  bavins  been  there  made,  the 
objection  was  waived.  SlcCteUand  v.  QuarUtj  3 
Blf.  459,  '34. 

21S42.  Ball  for  stajof  execution  of  a  Judg- 
ment rendered  by  a  Justice,  must  be  entered  on 
his  docket,  and  is  a  mattn  which  may  be  proved 
by  a  transcript,  at  least  when  the  entry  is  not 
denied  on  oath.  AmmoAm  v.  Hmrv,  6  Bll  63, 
'41. 

21848.  Either  the  Justice  or  the  circuit 
court,  on  appeal  in  bastardy  cases,  has  power  to 
arrest  the  defendant,  pending  the  proceedings. 
WaiJcer  v.  State,  6  Blf.  1,  '41.  Cf.  Mellonv.  Staie, 
9-452,  '67 ;  Britton  v.  Sate,  64-535,  '76. 

S1844.  A  justice  who  binds  a  prisoner  to 
appear  in  the  circuit  court,  does  not  make  a 
finding  that  any  punishment  he  might  inflict 
would  be  inadequate.    Harris  v.  SUUe,  54-2,  '76. 

21845.  Such  finding  is  annecessary.  Id. 

21846.  Where  a  cause  was  removed  ftom 
a  Justice,  under  R  8.  '43,  by  ceHtorari,  it  was 
the  duty  of  thecourt  to  examine  the  cause,  first 
as  a  conrt  of  error  only,  and  if  nodefects,  affect- 


ing the  merits  were  apparent  in  record  of  the- 
jttstice's  prooedings,  to  affirm  the  Judgment  and 
certify  the  decision  to  the  justice,  or  render  Judg- 
ment for  amount  of  justice's  judgment  and  we 
costs  taxed  by  him ;  out  if  detects  affecting  the- 
merits  were  apparent  in  such  record,  it  was  the 
duty  of  the  court  to  reverse  the  judgment,  and 
to  retain  the  cause  for  trial  on  the  merits,  as  in 
cases  of  appeals  from  the  judgment  of  a  jusUce.- 
Searl  v.  iitcA^,  5-199,  '54. 

21847.  Defillllt.  A  defendant,  against  whom 
a  judgment  was  rendered,  by  default,  by  paying, 
tbe  costs  two  days  after  judgment,  ana  suppos- 
ing the  default  had  been  set  aside,  and  with  "no 
other  idea  than  defending  the  suit,"  but  made, 
no  motion  to  have  the  default  set  aside  and  to 
vacate  the  judgment,  is  not  entitled  to  a  new 
trial,  nor  to  an  appeal,  and  it  is  error  for  com- 
mon pleas  to  order  an  appeal.  Sampk  v.  CHlberL 
46-444, 74. 

21848.  When  a  Jndipnent  of  a  Justice  Is- 
reversed  on  certiorari  by  the  G.  C,  the  cause 
is  retained  and  stands  for  trial  on  its  merits. 
The  reversal  extends  no  further  back  than  to 
rectify  the  error  complained  of.  Bnaton  r. 
i^Vvese,  1-121, '48. 

T.  Jodgrment* 

SI 849.  Jndgment  In  a  Jnstiee's  eonrt  Is  not 

void  for  uncertainty  or  informality.  KeTinard 
V.  Carter,  64-31, 78. 

21850.  Judgment  of  a  Justice  against  defend- 
ant, who  has  not  had  actual  or  constructive  no- 
tice of  the  snit,  or  appeared  to  it,  is  a  nullity. 
Andenon  v.  MiOer,  4  BU  417, '37. 

21851.  ConfesBloB  of  JadffBient.  Previous, 
to  entry  by  a  Justice  of  judgment  by  confession,, 
judgment-debtor  must  take  oath  respecting  fair- 
ness of  the  judgment,  as  prescribed  by  statute ; 
then  oath  must  oe  filed  and  entered  of  record. 
Mann\.  iVWiw,  4  Blf.  271,  '36,  Cf.  4  Blf.  220; 
6-107. 

21852*  Where  Justice  had  jurisdiction  of 
amount  due  on  note  in  snit,  but,  by  action  of 
defendant,  fioal  Judgment  was  delayed  on  appeal 
till  the  interest  added  to  principal  amounted  to 
more  than  jurisdiction  of  justice.  Hdd;  no  er- 
ror to  render  judgment  for  full  amount  due. 
Barms  v.  Farrar,  4o-41,  '73. 

21858.  A  justice  haS  no  authority  to  render 
Judgment  bearing  more  than  iegal  interest, 
even  by  consent  of  parties.  Berry  v.  Maicepeaiee, 
8-154, '51. 

21854.  Judgment  by  J.  P.,  on  confession^ 
without  defendant's  affidavit,  was  good  between 
parties,  and  void  only  as  to  creditors.  JAm^  t. 
£ba(rt(^  67-211, '79. 

21865.  Proceedings  and  judgments  Itefore  J. 
P.  do  not  require  that  formality  expected  in 
higher  courts.  Id. 

21856.  An  entry  of  judgment  of  J.  P.,  show- 
ing defendant  appeared  and  confessed  judgment, 
with  cost  of  confession  taxed,  is  sufficient.  Id. 

21857.  Form.  An  entry  on  the  docket  of  a 
iustice  that  the  defendant  was  tried, "  and,  after 
bearing  the  evidence,  was  fined  in  the  sum  of,'' 
etc.,  does  not  show  a  judgment  or  authorize  a 
commitment.   Jeffries  v.  McNamara,  49-142,  '74. 

21858.  Slgnatore  of  the  Justice  to  a  rec- 
ord of  the  proceedings  before  him  is  necessary 
to  the  validity  of  a  Judgment.  jBtngfev.  WtaUm, 
28-588,  '64. 

81859.  Entering  Ja^meHt.  A  proceeding 
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\iy  teire  faaat,  to  revive  a  jud^ent,  falls  vithin 
the  cases  in  which  the  statute  fixes  a  time  with- 
in which  a  justice  shall  render  judgment.  Fail- 
ure to  so  enter  SQch  judgment  works  a  discoD- 
tinaance,  and  he  can  not  afterward  amend  hv 
entering  up  the  judgment  as  within  the  period. 
JJurton  V.  McGregor,  4-550,  '53. 

21860.  Jti8ttee§  of  the  peace  hare  bo  power 

to  change,  vacate,  or  in  any  manner  interfere 
with  judgments  by  them  rendered,  except  to 
grant  new  trials  in  the  atatutorr  times,  and  to 
enter  satisfaction  when  paid,  roiat  v.  Ooj^nn, 
3IM71,  71. 

21801.  Payment.  A  justice  has  no  author- 
ity, without  special  directions  from  judgment- 
creditor,  or  person  entitled  to  the  judgment,  to 
receire  any  thing  but  gold  or  silver  in  payment 
of  a  Judgment.    Hooker  v.  State,  7  Blf.  272,  '44. 

2i8tts.  Defense.  Bank  notes  reeeired  by 
41  JoBtlce  in  payment  of  a  judgment  are  not, 
while  in  his  possession,  subject  io  levy  upon  an 
execution  against  the  jodgmeat^aintifi.  Hooka 
T.  rorL  4-636,  '63. 

81868.  Jndgment.  Merger.  A  judgment 
in  the  court  of  the  justice  of  the  peace,  against 
^several  defendants,  who  are  within  the  jurisdic- 
tion of  the  court,  for  whom  summons  had  been 
issued  by  the  justice,  And  had  been  returned  by 
the  proper  constable,  "  served  b^  reading,"  more 
than  three  days  before  the  rendition  of  toe  judg- 
ment, on  a  note,  b  a  recovery  on  and  a  merger 
•of  such  note.  It  is  valid  and  conclusive,  and 
«an  not  be  impeached  In  any  collateral  action. 
Prtada-Y,  Tamer,  67-56,  T?. 

21864.  Justice's  Judgments  and  proceed- 
ings before  him  may  be  proven  other  by  the  ori* 
ginals  or  a  copy  certifiea  by  him  under  sec.  280, 
«ode.  (B.  a  '81,  469.)  KtMord  Ghrftr,  M-31, 
TS. 

21M5.  The  docket  is  admiirible  when  prop- 
erly identified.   Jtftfier  v.  Stole,  61-608, 78. 

TL  Beeord. 

21866*  Justice  may  lawfully  keep  at  one 
time,  more  than  one  "docket"  oi  him  teqaired 
by  law.   ^aUv.  MoUory,  6&-43,  '78. 

81867.  Bel!»re  a  Justice,  the  reeord  need 
not  contain  copies  of  process,  service  and  re- 
turn, when  the  entrv  of  the  justice  shows  that  a 
summons  was  issued  and  served  three  days  be- 
fore the  day  of  trial.  Taylar  v.  3feCIiir«,  88-SO, 
•67  ;  Dixan  v.  Boyer,  7  Bl£  547,  '45. 

81868.  Aliter,  if  the  record  of  the  Justice  does 
not  recite  such  facts.  BH»  v.  Wilton,  4  Blf.  169, 
'36. 

81869.  Kecord  must  show  service  in  some 
manner.  KUnger  v.  BrowneU,  6  Blf,  332,  '40: 
MilUr  V.  B<Mi>rff,  6  Blf.  30,  '41. 

21870.  Ib  criminal  casesi  a  justice  is  not 
required  B.  8.  '62  to  make  up  his  docket  in 
the  same  manner  as  in  civil  cases.  AosA  v. 
Staie,  7-666.  '56. 

21871.  A  justice  need  not  copy  in  hisdocket 
the  affidavit  charging  a  criminal  offense.  Wiir 
Ham*  V.  State,  48-306,  '74. 

21872.  The  reeord  of  a  justice  is  conclu- 
sive evidence  and  can  not  be  contradicted  by 
pleadings.    Britlm  v.  State,  64-535,  '76 ;  Larr  v. 

4&-364,  '73. 
21878.  Transcript.  Authenticity.  Evidence. 
The  authority  of  a  person  to  act  as  justice  of 
the  peace,  may  be  proven  by  parol  evidence. 
Fitker  T.  MamUtonf  49-341,  74;  Hagamm  v. 


Stafford,  2  Blf.  351,  '30 ;  Brown  v.  Comutfy,  6  BIL 
390,  '40. 

21874.  Special  constable.  The  appointment 
of  a  special  constable  1^  a  justice  of  the  peace, 
can  be  proven  only_  by  the  record,  tlw  statute  (2 
G.  &  H.,  607)  requiring  such  ajpptuntment  to  be 
noted  on  the  docket  of  such  instioe.  Betmimg- 
W  y.  Ftnnes,  22-101,  '64. 

21876.  The  provisions  of  that  statute  in  this 
respect,  and  requiring  justices  to  direct  process 
to  such  special  constables  by  name,  are  impera- 
tive and  not  directory  merely.  Id. 

81876.  Justice.  CansefHrMtiM.  Transcript 
of  a  justice's  judgment,  as  sliown  on  appeal, 
commenced,  "J  D,  assignee  of  T  G,  v.  W  H. 
Debt  on  note  for  $24,  interest,  $5.56."  HeU; 
transcript  showed,  with  sufficient  certainty,  what 
was  the  causeof  acUoiL  Jfo6er^ v.i>iii«r,5BU, 
409,  '40. 

21877.  Transcrlitta.  The  transcripts  of  two 
judgments  of  a  justice,  written  on  tlie  same 
sheet  of  paper,  may  beautlienUcated  1^  one  cer- 
tificate, including  in  its  terms  both  transcriplSL 
Remin^  v.  Henry,  6  Blf.  63,  '41. 

21878.  A  justice,  with  whom  the  docket  of  a 
former  justice  is  l^ally  deposited,  may  give  cer- 
ti6ed  copies  from  such  docket;  but  the  certifi- 
cate must  show  that  the  justice  making  it  has 
the  legal  custody,  .indcramv.  Jrittnr,4BIi.417, 
'37. 

21829.  Jostiee.  Appeftl  bj  sneewMW.  A 

justice,  not  being  the  Buocessor  of  another,  but 
having  the  docket  of  the  latter  in  his  possession 
during  a  vacancy  or  absence,  can  not  grant  an 
appeal  from  a  jud^ent  on  such  docKet,  and 
certify  a  transcript  in  the  case,  until  he  has  pre- 
viously transferred  the  judgment  to  his  own. 
Walker  v.  leather,  »-112,  '51. 

21880.  Certificate  to  inuiserlpt.  Transcripts 
of  three  judgment^  rendered  befon  justioeof  the 
peace,  were  filed  in  the  office  of  the  clerk  of  C. 
P.  C.  of  the  proper  county.  The  one  first  filed 
was  certifiea  in  the  following  form  :  "  I,  etc, 
do  hereby  certify  that  the  forcing  is  a  true  and 
complete  transcript  of  the  judgment  from  my 
docket."  This  transcript  profe^ed  to  contain  a 
statement  of  the  issning  and  return  of  an  execu- 
tion before  the  justice.  Executions  were  issued 
upon  the  transcripts,  and  levied  by  the  slieriff 
upon  real  estate,  which  was  sold  and  bought  in 
by  the  plaintiff  filing  the  first  transcript  Suit 
to  recover  land.  Heid;  the  certificate  of  the 
justice  to  the  transcript  did  not  cover  the  pro- 
ceedings had  before  him  on  execution,  even  if 
it  included  the  proceedings  prior  to  the  judg^ 
ments,  and  it  was  therefore  properly  rejected  as 
evidence.  Brown  v.  MeKau,  16-484,  '61.  Cf.  49- 
341 ;  ft4-46.  HeU;  the  land  having  been  sold 
upon  all  three  of  the  executions,  and  one  of  them, 
being  the  one  first  to  be  satisfied,  having  improv- 
idently  issued,  being  thus  based  upon  an  imper^ 
feet  record,  the  sate  was  thereby  rendered  inval- 
id.   Brown  V.  McKay,  «upra.    Cf.  19-432. 

21881.  Filing  transcript.  In  the  case  of  an 
appeal,  the  justice  is  bouna  to  file  his  transcri^ 
within  the  time  prescribed  by  statute  though  hu 
fees  have  not  b^n  paid  or  tendered.  Inyam  v. 
Hasket,  3  Blf.  450,  '34. 

21882.  Defendant  against  whom  a  judgment 
had  been  rendered  by  a  justice,  appealed  to  C 
C.  The  transcript  not  being  filed  in  time  by  the 
justice,  the  appeal  was  dismissed  ;  and  the  ap- 
pellant sued  the  justice  for  his  neglect.  Htu; 
plaintiff  mi^t  prove  admiasioia  made  on  ths 
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Irial  of  the  origiBal  suit,  by  plaintiff  there,  tend- 
ing to  show  that  there  was  no  foundation  for  a 

suit.  fd. 

2188S.  The  justice  had  filed  the  appeal-bond 
in  the  clerk'a  oflice  after  the  limited  time.  Held; 
circumstance  of  his  having  filed  the  bond,  pre- 
'Clnded  him  from  requiring  the  plaintiff  to  prove 
its  execution.  Id. 

ril.  Appeal. 

SeeAppet^. 

21894.  By  ch.  47,  sec.  178,  E.  S.,  C.  C.  may 
authorize  appeal  from  justice's  judgment  after 
80  days,  if  it  appear  by  affidavit  that  applicant 
•was  prevented  from  taking  it  within  that  time, 
by  uuavoidable  circnmstances  or  improper  con- 
duct of  appellee  or  justice,  and  that  he  has  merits 
in  such  appeal.  Pruitt  v.  S.  L.  B.  R.  Co.,  2-330, 
'51. 

81S85.  fn  computing  the  80  days  in  which 
appeal  may  be  taken  from  judgment  of  a  justice 
•or  mayor,  day  of  rendering  ju%mentshould  not 
be  included.   NobU  v.  Murphy,  27-502,  '67. 

2i88tt.  The  provision  in  sec.  SO,  justice's  act, 
that  no  appeal  Hhall  lie  from  a  judgment  by 
confession,  has  reference  only  to  such  judgments 
as  are  confessed  according  to  that  section.  It 
does  not  include  judgments  rendered  under  sec. 
48,  '*aB  confessed"  for  failure  to  appear  and 
testify.  Mariner  v.  Hanm,  10-23,  '61.  [v.  R  S. 
'81,  1490,  14S0.) 

818$7.  Where  appeal  from  justice's  court 
iras  dismissed  by  C.  C.,  amount  in  controversy 
being  not  less  than  $20,  exclusive  of  interest  and 
crats,  HeH;  only  remedy  was  by  appeal  or  writ 
of  error  to  S.  C.  Pickon  v.  McHenry,  6  Blf.  517, 
'43. 

21888.  No  ground  for  dtsmlssinff  appeal, 

that  justice  failed  to  send  up  transcrlpL  Gum- 
berts  V.  Ad.  Ez.  Co.,  28-181,  '67. 

21880.  C.  C.  can  acqnlre  Jnrfsdlctltfn  by 
appeal  from  justice,  only  in  manner  prescribed 
by  statute.    Rickdu  v.  FogleTnan,  23-121,  '64 

21890.  A  justice  having  granted  defendant  a 
new  trial,  on  day  lixed  for  such  new  trial  set 
aside  his  order  granting  same,  and  affirmed  pre- 
vious judgment.  Held;  time"  for  taking  appeal 
must  he  computed  from  date  of  judgment  of 
affirmance.    Bmctrt  v.  McNaU,  5  Blf.  231,  '39. 

21891*  Although  juRtice  has  no  jurisdiction 
in  suit  on  a  claim  against  an  administrator, 
Tet  defendant  in  such  case  may  appeal  from 
justice's  Judgment,  under  sec.  64,  2  U.  &  H.  593, 
and  C.  C.,  on  appeal,  in  deciding  question  of 
j'urisdiction  in  his  favor,  should  render  judgment 
in  his  favorfor  costs.  Ptdmer  v.  FaUer,  22-115, 
'64.    (r.  R.8.'81, 1499.) 

21892.  The  G.  F.  C.  has  no  power  to  order 
a  justice  of  the  peace  to  grant  an  appeal  from 
his  judgment  after  the  expiration  of  the  thirty 
days  allowed  by  the  statute.  Staie  r.  Kunbert, 
14-374,  '60. 

21803.  Appeal  may  perhaps  be  taken  from 
a  Justice  after  thirty  days  from  the  rendition, 
by  a  party  where  the  delay  was  caused  by  pov- 
erty and  the  lack  of  acquaintance;  but  an  ap- 
peal-bond can  not  be  dispensed  with.  Stale  v. 
iJetow,  87-249, '71. 

21891.  When  granted  after  the  thirty  days, 
it  may  he  diamiswd  if  not  perfected  within  a 
iMSonable  time  after  the  appellate  court  has 
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ordered  the  appeal.  Simply  filing  a  bond  in  the 
latter  court  is  not  a  perfecting  of  the  appeal. 
Darh  v.  l.uarl;  34-403,  '70. 

21St)5.  Appeal  after  thirty  days  from  the 
rendition  of  a  judgment  before  a  justice  may  be 
had  by  defendant,  when  he  had  no  knowledge  of 
the  rendition  of  the  judgment  against  him,  until 
after  such  thirty  days  hud  passed.  This  is  his 
only  remedy.   Browa  v.  Harrk,  42-177,  '73. 

21890.  Judgment  rendered  while  absent.  Cf. 
Baragree  v.  CronkhiU,  88-192,  '70. 

21897.  Judgment  was  rendered  by  a  justice 
on  Dec.  16,  and  the  appeal-bond  was  filed  on 
Jan.  15  folUwing.  The  transcript  and  bond 
were  filed  on  29th  of  same  month.  Held;  appeal 
perfected  within  the  time.  QUaaeoek  v.  Boyer, 
50-391,  '76. 

21898.  The  filing  of  an  appeal-bond,  with 
the  transcript,  etc.,  in  the  clerk's  office,  by  the 
justice,  in  the  case  of  such  appeal,  is  prima  fade 
evidence  that  he  had  approved  of  l>ond.  Lacy  v. 
Fait-man,  7  Blf.  558,  '45. 

21899.  No  appeal  shall  be  allowed  the  de- 
fendant from  judgment  before  a  justice  on  a*de- 
livery-bond,  unless  he  shows  by  affidavit  that 
he  has  merits  in  such  appeal,  though  the  prop- 
erty was  taken  under  a  void  execution.  Hughm 
V.  Jackson,  48-296,  '74. 

21900.  The  execution  of  an  appeal-bond, 
to  perfect  an  appeal  from  justice's  court,  is  not 
complete  until  it  is  delivered  to  the  justice.  Cbv* 
<T8v.5Air*,  58-264, '77. 

21901.  Appeal  will  lie  from  a  Justice  Of  fhe 
pence,  from  a  conviction  for  an  assault  and  bat* 
tery,  and  the  cause  may  be  tried  in  C.  C.  court, 
without  the  finding  of  an  indictment.  Waehgtet- 
ter  V.  SUUe,  42-166,  '73.  Cf.  PraU  v.  Slate,  7-625, 
'56. 

21902.  In  the  case  of  a  fine  Imposed  by  a 
Justice  for  profane  swearing,  the  defendant 
may  appeal  to  the  C.  C.  (R.  H.  '38,  p.  362,  S.  11.) 
JarreU  v.  Snyder,7  Blf.  651,  '45. 

21008.  In  an  action  I>efore  a  justice,  the 
plaintiff  did  not  appear,  was  non-suited,  and  "  it 
was  therefore  considered  •  *  *  that  this  cause 
be  dismissed  without  prejudice  and  thatdefend- 
ant  recover  of  the  plaintiff  his  costs."  Held;  an 
appeal  may  lie  from  such  judgment  by  plaintiff. 
LaufeTty  v.  Prickett,  50-24,  '75. 

21904.  No  appeal  in'*suretyof  the  peae« 
cases,*'  ifi  permitted  from  a  justice,  on  the behoU 
of  the  state,  ex  rtL   State  v.  Img,  18-438, '62. 

21905.  A  transcript  was  silent  as  to  the  ap- 
peal to  the  C.  P.  The  appeal  bond  contained 
the  only  evidence  of  such  appeal.  It  was  dated 
and  approved  thirty-one  days  after  rendition 
of  the  first  judgment.  Held;  appeal  would  not 
lie  as  from  that  judgment  Erskine  v.  Onyett,  11- 
335,  '58. 

21906.  Practice.  An  action  commenced  be- 
fore a  justice  and  appealed  to  the  circuit  court, 
is  tried  in  the  latter  court  by  the  rules  regulat- 
ing the  former  court.  C.  H.  &  I.  R.  Co.  v.  Midge, 
54-39,  '76;  Bemhamer  v.  Canard,  45-161,  '73. 

21907.  Mandate  to  issue  summons.  Jnrls- 
dictlon.  Petition  for  a  writ  of  mandate  te  com- 
pel a  justice  of  the  peace  to  issue  a  summons 
must  show  that  the  justice  was  not  "related  br 
blood  or  marriage  to  either  parW."  L.C.A  8. 
W.R.O0.Y  Oroninger,  61-383,  '76. 

219^.  teaes  good  before  ajustlee  are  good 
In  appellate  courts  on  appeal.  Mondo]/  t.  t/tter. 


Digitized  by 


Google 


T.  Ulevinffer,  id.  23,  '67;  ATimA  v.  WealheraU,  2- 
226,  '50. 

21909.  The  coort  on  appeal  mar  allow  an 
amendment  by  way  of  correction  of  the  name 
of  a  party  to  the  action,  to  correspond  with  the 
name  in  appeal  bond.  Hidden  v.llimger,  66-42, 
'77. 

21910*  Also,  to  file  additional  pantgraphs, 
alleging  new  matter  on  such  terms  as  to  costs, 
etc.,  as  the  court  may  order.  Hamsptan  v.  War- 
Ttn,  51-288,  '75. 

21911.  The  costs  incurred  prior  to  the  fillns 
of  a  material  amendment  can  not  be  taxed 
against  the  opposite  party  in  such  cases.  Murray 
V.  Fry,  6-371,^55;  Maxam  t.  Wood.  4  Blf.  297, 
'37. 

21913.  ir  the  Justice  had  no  JnrlsdlctloD, 

the  C.  C.  could  have  none  on  appeal.  Id. 

21915.  C.  P.  court,  on  appeal,  can  not  retain 
orobtain  jurisdiction  by  an  amendment  of  com- 
plaint befnre  the  J.  P.  Kiphart  v.  Brennemm, 
86-152,  '65. 

21914.  When  both  ^rtleg  on  appeal  from 
a  Justice  amend  and  increase  their  demands 
against  each  other  to  sums  exceeding  two  hun- 
dred dollars,  each  thereby  consents  to  the  action 
of  the  other.   Ooodwin  v.  WallSy  62-268,  '75. 

21916.  In  an  appeal  from  a  justice,  it  is 
only  necessary  that  the  justice  should  make  out 
and  certify  "a  complete  transcript,"  and  not 
"  full,  true  and  complete."  llayma  v.  iSbtwer, 
66-42,  '77. 

21916.  Appeal  from  the  justice  by  the  judg- 
ment-defendant to  the  circuit  court  and  defend- 
ant defaulted.  The  court  may  try  the  cause  or 
dismiss  it.  L.XA.&C.B.Oh  v.  JUidtolBoa.  66- 
261,  '77. 

21917.  In  cases  appealed  from  a  mayor  or 

justice's  court,  a  motion  to  dismiss  case  for  want 
of  a  sufficient  cause  of  action,  has  the  same  ef- 
fect as  a  demurrer.  OUy  Gmhtn  v.  Orai-y,  6!^- 
268,  -77. 

21918.  An  ol]Jection  to  the  certiAeate  of 
the  justice  to  tiie  transcript  is  a  matter  proper 
to  be  considered  on  a  motion  to  dismiss  uie  ap- 
peal, and  not  the  action.  Stale  v.  Kttiier,  69- 
672,  '77. 

21919.  Irreg-alarity  In  the  proceedings  be- 
fore a  justice  of  the  peace,  afToras  no  ground  for 
the  dismissal  of  the  action  in  the  circuit  court 
on  appeal.   Staie  v.  KuUer,  69-572,  '77. 

21920.  8.  C.  can  not  consider  errors  be- 
fore a  Justice  when  the  cause  was  tried  without 
objection  in  C.  C.  on  its  merits.  Hcerrington  v. 
Zudcft^on,  28-542,  '64. 

S1021i  Docket.  Appeal  can  not  be  dismissed 
because  the  justice  haa  not  copied  plaintifT's 
cause  of  action  on  the  docket  as  directed  by  sec. 
18,  justice  act.  l&C.B.  Co.  v.  WiUey,  20-229, 
'63.   Cf.  id.  230. 

21922.  The  justice,  if  necessary  to  show  the 
Teal  state  of  the  pleadings  Iwfore  him  on  the 
docket,  should  be  alIow«l  to  correct  a  mere 
clerical  error  in  omitting  to  enter  on  his  docket 
that  a  paper  had  been  6led,  if  such  paper  was  in 
fact  filed.  May  make  such  nune  pro  (unc  entry 
after  appeal.    Bakfr  v.  (Jhambers,  18-222,  '62. 

219a3.  The  Jnry  is  a  part  of  the  court  and 
is  selected  and  impaneled  according  to  rules 
gOTemingsuch  court.  Thestatute,  allowing be- 
lore  a  justice  theright  to  peremptorily  challenge 
half  the  Junr,  does  not  apply  on  appeal  cases. 
KmAnery.  CWtni,  27-18<'66. 


vacates  the  judgment  appealed  from,  and  theC 
C.  does  not  act  as  a  court  of  errors  to  review  and 
correct  the  action  of  the  justice.  Uriitm  v.  Faz, 
89-369.  '72. 

21925.  When  both  parties  appeal  from  a 
justice,  there  need  be  but  one  cause  docketed  in 
the  appellate  court,  and  only  one  transcript  is 
necessary.    Afonfmoren^  Q.  R.  Co.  -v.  Stomaht 

48-  328,  '73. 

21926.  When  two  appeals  are  taken  at  differ- 
ent times,  a  dismiisal  by  uie  party  first  appealing 
will  not  entitle  him  to  a  witodrawal  of  the  tran- 
script. Jd. 

21927.  When  the  second  appeal  was  prayed 
subsequent  to  the  making  of  tne  transcript,  the 
justice  may  make  an  entty  of  that  fact,  make 
out  and  certify  a  transcript  of  this  entry,  and  file 
it  with  the  former  transcript.  Id. 

21938.  When  a  prosecution  originated  be- 
fore the  justice,  and  the  defendant  was  there  ar- 
raigned and  pleaded,  he  need  not  again  be  a> 
raigncd  in  C.  C  on  appeaL   Eummm  t.  Sbiltf 

49-  520,  '75. 

21929.  An  appeal  from  a  justice  was  prop- 
erly dismissed,  when  the  transcript  of  proceed- 
ings failed  to  show  that  platntifi''8  canae  of  ac> 
tion  was  filed.  Sett  r.  ZVotter,  4  Blf.  13.  '35; 
Dcnip  V.  Harl,  id. 

21930.  But  if  the  transcript  shovre  that  Uie 
cause  of  action  was  Sled  in  the  C.  C,  though  it 
fails  to  show  it  was  filed  before  the  justice,  it  ii 
error  to  dismiss.  While  v.  Fortune^  6  Blf.  116, 
•41. 

21981.  A  writ  of  error  lies  to  a  judgment 
of  the  C  G.  on  appeal  from* the  judgment  of  two 
justices  in  a  case  of  forcible  detainer.  BarUm 

v.  Osftom,  6  Blf.  145,  '42;  Moon  v.  Bead,  1  BU. 
177,  '22. 

21932.  An  affidavit  alleging  that  Tueter,  the 
affiant,  being  about  to  leave  the  state,  was  sum- 
moned to  answer  a  suit  brought  against  him  by 
Makepeace  before  a  J.  P.;  tht^  affiant  was  in- 
formed at  the  time  thftt  the  suit  was  for  10  dol- 
lars which  he  owed  Mahepeaee\  that  he  made  ar- 
rangements to  pay  that  amount;  that  he  left  the 
state;  that  more  than  30  days  before  his  return 
to  the  state,  Makepeace  took  judgment  before 
the  J.  P.  for  99  dollars;  that  said  judgment  was 
unjust.  Prayer  for  an  appeal.  HtH;  the  affi- 
davit failed  to  show  "circumstances  not  under 
control"  of  appellant.  Tiidxr  t.  Jfoigmei^  14- 
186,  '6a 

21988.  Justice  may  refuse  to  approve  an 
appeal  bond  signed  only  by  the  pnncipai,  thoodi 
solvent.  Such  is  the  meaning  of  sec.  65,  3  B. 
S.  '76,  622.  (IL  S.  '81, 1500.)  I.P.&CKfh. 
V.  Beam,  68-490,  '78. 

21984.  Appeal  from  Judgment  of  a  Jos- 
tlcCf  by  one  oi  several  defendants,  in  his  own 
name,  should  be  dismissed.  InhabilanU  Om^t. 
3>>.  19  n.,  range  11  e.  v.  Oark,  1-139, '48. 

21886.  Rendition  of  Judgment  by  JisUee 

more  than  four  days  after  the  trial  of  a  eauo 

before  him  is  coram  nonjudiee  and  error,  bat  not 
ground  fordismissingthe  action  on  appeal.  SUt 
V.  Brewer,  64-131,  '78.    Cf.  4-550. 

21936.  When  the  case  was  appealed,  thecace 
was  left  pending  as  though  no  judgment  haa 
been  renaercd.  Quare:  could  the  ai^teslhan 
been  dismissed  ?  Id. 

21937.  FaUnre  of  Jnsttee  to  traasmHtte 
cause  of  action  with  the  transcript  is  greana 
for  a  motion  in  G.  G,  to  dismiss  the  suit  w 


Irani  oi  a  cause  oi  aciion.  luexer  v.  uaramerj 
6»-299,  78. 

31938.  If  the  transcript  for  appeal  from 
juBtice  shows  that  no  appeal  was  prayed,  the 
appeal,  and  not  the  action,  will  be  dismissed. 
JBmlet  V.  Bama,  4  Blf.  176,  '36. 

81999.  Bond.  It  is  error  to  dismiss  an  appeal 
from  a  justice  on  the  ground  that  a  surety  had  not 
eigned  the  appeal  bond,  when  the  party  appeal- 
ing landing  such  motion,  files  in  circuit  court  a 
aumcient  bond  and  surety.  Murphy  v.  i^eeU, 
fil-81,  75. 

21940.  When  an  appeal  from  a  Jnstlce  by 
«  jndgment^erendant  Is  dismissed  by  the 
court,  such  fact  shall  be  certified  to  the  justice 
br  the  clerk,  and  such  judgment  shall  stand  as 
if  no  appeal  had  been  taken.  HurUer  y.  Uumas, 
61-44, 75. 

SI 941.  If  dismissed  by  theplaintifT,  in  circuit 
court,  he  avoids  the  proceedings  before  the  jus- 
tice. Hunter  v.  Thomas,  auprtt;  Beeves  v.  An- 
<lTew»,  7-207,  '55. 

21942.  If  the  papers  are  lost,  and  order 
gnnied  to  either  part^  to  replace  them,  the 
peal,  and  not  the  action,  will  be  dismissed,  if 
new  transcript  is  not  filed.   Hunter  v.  TTiomtu, 
51-44,75. 

21948.  The  transcript  need  not  show  that 
an  appeal  from  a  justice  had  been  prayed,  when 
a.  bond  had  been  filed.  LiUell  v.  Bradford,  8  Bit 
185,  '46 :  HumbU  v.  Williams,  4  Blf.  473,  '38. 

21944*  And  when  no  bond  is  required,  it  need 
not  show  that  an  appeal  had  been  prayed,  but 
-will  be  presumed.    WoU  v.  State,  11-231.  '68. 

21945.  A  jndement  before  a  justice,  however 
informal,  may  be  appealed  from.  Brewer  v. 
Murray,  7  Bit  667,  '45  j  BriUoa  v.  State,  54-635, 
76. 

21946.  Costs  of  an  appeal  from  a  justice 
shall  not  be  in  favor  of  the  appellant,  if  he  de- 
crease the  judgment  five  dollars  when  he  did  not 
appear  in  the  justice's  court  £eo^  v.  Bowbmd, 
82-368,  '69. 

21947*  If  the  defendant  appeared  before  the 
justice,  and  on  appeal,  reduced  the  judgment 
against  him  more  than  five  dollars,  he  is  entitled 
to  recover  the  costs  in  the  C.  C,  whether  the  ti- 
tle to  real  estate  come  in  Question  or  not,  in  the 
latter  trial.    Brown  v.  Ihthe,  46-343,  74. 

21948.  When  a  judgment  before  a  justice  on 
appeal  to  circaitcourt,  would  hare  been  reduced 
fire  dollars,  were  it  not  for  interest  which  ac- 
crued in  the  interim,  the  costs  follow  the  judgment, 
for  the  judgment  is  not  reduced  fire  dollars. 
Widup  V.  Gibson,  58-484,  76. 

Till.  Liability  and  Froccodiiii$it  Against* 

21949.  A  justice  issued  a  writ  to  an  nnaa- 
thorlzed  person,  to  make  an  arrest,  not  making 
him  a  special  constable.  The  person  arrested 
was,  by  nim,  committed  to  prison.  Held;  liable 
for  trespass.  The  error  was  not  of  judgment, 
but  in  want  of  jurisdiction.  Judicial  officers 
are  liable  for  trespasses  committed  under  color 
of  judicial  authority,  where  they  have  no  juris- 
diction over  the  parties  or  subject-matter.  J>iel- 
richa  v.  Schaw,  48-176,  '73. 

21950.  Neither  a  justice  nor  Us  sureties 
are  liable  on  the  bond  of  the  former,  for  his  act 
in  refusing  to  tax  certntB  costs^  tbou^h  the  act 
wjs  cauucd  hy  neglect,  Jgnorunc-e,  rni?>take,  ur  u 
vii^oL  ref a»nl  to  acb  uiajfrjodiffialact.  iitsie 


a  I  vol.  "xiowerer  erroneouai  laise,  or  irauaa- 
lent  his  judgment  might  be."  Krm  r.  Slate,  65- 

106,  '78. 

21952.  Justice  Is  liable  for  trespass  of 
special  constable.  i>u^n  r.  Melo^ue,  7  Blf. 
144,  '44.  The  jury  may,  though  the  constable 
tender  the  property,  illegally  taken,  to  plaintiff 
before  suit  brought,  give  the  value  of  the  prop- 
erty as  the  amount  oi  the  damages.  Id. 

21958.  Justice  and  his  sureties  are  liable 
as  sureties,  for  ofiicial  misconduct  of  special  con- 
stable appointed  by  justice.  Hood  v.  Sennett, 
70-329,  'so. 

21954.  If  compelled,  as  such  sureties,  to  pay 
judgment  against  them  for  such  misconduct  of 
special  constable,  they  may  have  action  against 
him  for  sum  so  paid.  Jd, 

21955.  Indictment  against  a  Justice  for 
not  paying  over  fees,  etc.,  on  the  first  Monday 
of  August,  of  a  certain  year,  must  aver  that  the 
fees  were  received  by  him  prior  to  the  first  Mon- 
day of  the  preceding  year.  State  v.  BoyteBt  7  Bll 
90,'44. 

21956.  If  against  the  jusUce  for  not  makinjt 
an  affidavit  that  he  had  no  fees,  etc.,  it  should 
aver  that  no  such  fees  came  to  his  hands.  Id. 

21957.  Indictment  against  a  justice,  found 
at  March  term, '40,  found  that  defendant  had  in 
his  hands  on  Jan.  1,  '40,  a  sum  received  by  him 
as  a  fine,  etc.,  for  seminary  purposes;  and  that 
he  had  failed  to  pay  the  money  over,  etc,  within 
60  days  after  recei[>t  thereof.  Held;  description 
of  offense  unobjectionable;  and  its  commission 
within  the  time  preecribed  by  statute  was  shown 
with  sufficient  certainty.  Slatev.  Nod,  5 Blf.  548, 
'41. 

21958.  Mistake.  Complaint  against  a  jus- 
tice alleged  a  trial  and  judgment  in  favor  of 
plaintifi'  for  $160.00;  that  by  mistake,  the  jus- 
tice entered  the  judgment  for  $60;  that  plain- 
tiff did  not  know  of  same  til)  60  da^s  thereafter, 
too  late  to  appeal ;  that  the  plaintiff  was  dam- 
aged, etc.  JTe&J;  complaint  bad.  -Tlie  record 
was  conclusive  whether  act  of  entry  was  minis- 
terial or  not.    Larr  v.  State,  45-364,  '73. 

21959.  If  a  Justice  act  corruptly  in  thedis- 
charge  of  his  duties,  he  and  his  sureties  are 
liable  on  his  bond  for  injuries  thus  committed. 
State  T.  Flinn,  3  Blf.  72,  '32 ;  Slate  v.  lAuUfidd,  4 
Blf.  129,  '35. 

21960.  A  justice  has  rlrht  to  reeelTe  and 
pay  orer  costs  recovered  oefore  him  1^  one 
party  against  another.  Herod  v.  Snyder,  61-453, 
78. 

21961.  An  Information  against  a  Justice, 
under  sec.  63,  2  K.  S.  p.  442,  for  falllug  to  ac- 
count for  flues,  need  not  state  from  whom  the 
money  was  received.  Alexander  v.  State,  9-337, 
'67 ;  State  v.  McCoi-Tnaek,  2-305,  '50. 

21962.  Declarations.  Res  ffestsB.  Declara- 
tions of  a  justice,  that  he  had  collected  certain 
moneys,  unless  received  during  his  continuance 
in  office,  are  not  admissible  against  the  sureties 
on  his  bond.    Kinij  v.  State,  lo-64,  '60. 

21963.  If  satisfaction  of  a  judgment  be  en- 
tered by  a  justice  on  his  docket,  he  and  his 
sureticit  are  liable  for  amount  to  judgment- 
creditor,  no  matter  for  what  consideration  satis- 
faction was  entered,  unless  creditor  was  a  party 

Moditdt  T.  Oovemor,  2  Blf. 


to  the  arrangement. 
19%  '28. 

Sl9fl4.  On  docket  of  j 
twtfnaa  not  «lMiink.Taa  iuMt 
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his  having  executed  it.  Id. 

31!>65.  Suit  on  boud  of  a  justice  for  refusal 
to  acconnt  for  money  collected.  He  had  offi- 
cially received  a  note  for  collection  from  the 
relalore,  had  collected  it,  and  refused  to  account. 
Held;  it  must  be  jirewnnied,  pt  ima  fade,  against 
him  and  hih  surotie^,  that  he  had  the  right  to 

f;ive  the  recei)it  otliciallv,  and  that  his  act  was 
egal.    fitate  v.  Qtrter,  «-a7,  '64. 

219Btt.  A  justice  of  the  peace,  in  his  official 
capacity,  received  a  note  for  collection,  which  he 
collected  without  process  or  judgment.  He  fail- 
ed to  pa^  the  same  over,  etc.  Held;  the  sure- 
ties on  hiR  bond  were  liable  therefor.  Widcnerv. 
Stale,  46-244,  '7a. 

3i*t67.  A  garnishee,  in  an  attachment  pro- 
ceeding, by  order  of  justice  of  the  peace,  paid 
him  money  due  the  defendant.  Within  thirty 
days  appeal  was  taken,  when  the  judgment  was 
reversed.  Action  by  the  garnishee  on  the  offi- 
cial bond  of  the  justice  of  the  peace  to  recover 
the  money  so  paid,  alle^ng  in  his  complaint 
that  the  money  was  so  paid  "  to  be  held  by  him, 
as  such  justice  of  the  peace,  until  the  final  de- 
termination and  adjudication  of  the  rights  of 
the  respective  parties,"  etc.  The  jufttice  refused 
to  return  the  money.  Held;  if  the  justice  had 
paid  over  the  money  to  the  creditor,  and  it 
was  not  in  his  hands  at  the  time  of  the  appeal, 
the  action  could  not  be  maintained.  Sbiie  v. 
KWman,  86-511, '71. 

31968.  The  sureties  of  a  justice  are  not  lia- 
ble for  the  recovery  of  money  paid  him  on  a 
condition  ditferent  from  that  which  the  law  im- 
posed upon  him.  Id. 

21969.  Saretjnot  liable.  A  justice  of  the 
peace,  when  he  was  not  engaged  in  a  trial  of  any 
cause,  ordered  a  constable,  to  whom  he  had  is- 
sued executions,  into  custody  and  committed 
him  to  jail,  for  contempt  of  the  authority  of  his 
court  in  refusing  to  leturn  executions,  the  return 
day  of  which  had  passed.  The  constable  had 
been  requested  several  times  to  return  the  exe- 
cutions and  had  refused.  Action  on  the  justice'.i 
bond  for  false  imprisonment  by  the  state  on  the 
relation  of  the  constable.  Held;  the  justice  had 
no  jurisdiction  or  power  to  cause  the  arrest  and 
imprisonment.  The  surety  was  not  liable  for 
such  injury  caused  by  such  unauthorized  act. 
DmAusr  t.  Suue,  86-111,  '71. 

81970.  Hdd;  also,  the  executions  were  ad- 
missible in  behalf  of  the  defendant  to  show  the 
animun  of  the  justice.  Id. 

31971.  Neglect  to  transmit  papers  In  ap- 
peal case.  A  justice  rendered  a  judgment  for  A, 
the  plaintifl',  and  the  defendant,  B  appealed. 
The  justice  failed  to  transmit  papers  in  time  to 
the  cleric's  office,  and  the  appeal  was  dismissed. 
B  sued  the  justice  for  this  neglect.  Hdd;  dec- 
laration should  state  that  B  had  a  good  defense 
to  the  whole  or  a  part  oi  A's  demand.  Crem 
T.  Sheela,  4Blf.  275,  '36. 

21973.  Debt  on  justice's  bond.  Breach, 
that  on  June  21,  '41,  relator  recovered  a  judg- 
ment before  the  justice  for  $51. 2o  against  L; 
that  justice  failed  to  issue  execution  on  the 
judgment  during  his  term  of  office,  though  he 
ndgnt,  amid  ami  mould  have  mued  it  /  that  no  exe- 
cution issued  until  Dec.  6,  '41,  when  one  was  is- 
sued  by  successor  of  justice,  and  when  B  had  no 
property  subject  to  execution ;  and  that  judg- 
ment had  not  been  paid.   Hdd;  assignment  of 


expressiy  averrea,  or  nave  siaiea  lacuf  amonni^ 
ing  to  averment,  that  judgment  had  not  been 
replevied,  and  that  Judgment-creditor  had  not 
directed  that  execution  should  not  isene.  The 
statement  that  justice  might,  could  and  should 
have  issued  execution,  is  only  a  conclusioa  of 
law.     Weaver  v.  State,  8  Blf.  563,  '47. 

31973.  Debt  on  justice's  bond,  on  ground 
that  he  had  not  issued  execution  on  a  judgment 
in  time.  Held;  averment  that  the  judgment 
was  rendered  Apr.  '^ti ;  that  Justice  neglected 
to  issue  execution  thereon  till  May  16,  and  that- 
execution  was  returned  unsatisfied,  was  equiva- 
lent to  saying  that,  down  to  time  of  return, 
judgment  had  not  been  i>aid  or  replevied.  Held; 
justice  was  bound  to  issue  execution  within 
reasonable  time,  and  that  such  time  had  elaprad 
before  execution  issued,  lidd;  averment  that 
justice  had  been  requested  to  issue  execution, 
and  had  refused  to  do  so,  was  mere  surplusage, 
a  matter  which  defendant  was  not  at  liberty  to 
traverse.   Slate  v.  Brown,  5  Blf.  494,  '41. 

31974.  Declaration  in  debt  on  a  justice's 
bund  set  out  the  condition,  and  assigned  as  a 
breach,  that  the  justice  had  failed  to  dischane 
his  duty  by  failing  to  issue  an  execution  oi  a 
certain  judgment.  Plea,  that  the  justipe  bad 
not  failed  to  discharge  his  duty  as  alleged  in  the 
declaration.    Held;  on  general  demurrer,  the 

5 lea  was  good,  but  it  might  have  been  specially 
emurred  to  as  argumentative.   Slate  v.  Scott,  6 
Elf.  263,  '42. 

21975.  Bond.  In  a  declaration  on  the  official 
bond  of  a  justice,  it  is  not  a  sufficient  assignmait 
of  a  breach  to  state  generally,  that  the  justice 
had  not  faithfully  dischai^:ed  his  duty;  but  the 
breach  of  some  particular  duty,  of  which  breach 
the  relator  has  a  right  to  complain,  must  be  set 
out.    State  V.  Litthfidd-,  4  Blf.  129,  '35. 

21976.  Debt  by  the  state  on  a  jn8tice*s 
bond.  Plea,  general  performance.  Replication, 
assigning  as  Breach  the  justice's  failure  to  pay 
over  money  collected.  Rejoinder,  that  relator 
had  recovered  a  judgment  against  justice  for 
snme  money.  Held;  rejoinder  was  a  departure. 
Held;  judgment  unless  satisfied,  no  bar  to  suit 
on  bond  against  justice  and  surety.  Held; 
though  justice's  bond  was  conditioned  for  pay- 
ment, on  demand,  of  money  collected,  a  genenl 
averment  in  the  replication  of  non-payment, 
Ihoagk  t^en  demanded^  was  sufficient  on  genenl 
demurrer.         v.  £tole,  7  Blf.  33,  '43. 

21977.  Indlettnenta^tnstajnstlee,  ander 
sec.  83,  c.  53,  K  S.  '43,  for  an  improper  refusal 
to  grant  a  change  of  venue.  The  indictment 
charged  that  defendant  rendered  the  judgment 
corruptly,  but  did  not  state  that  he  knew  his  de- 
cision to  be  in  violation  of  law.  Held;  indict- 
ment bad,  even  if  a  cause  existed.  State  T. 
Rots,  4-541,  '53. 


JVSTIPICAXION. 

21978.  Supervisor  can  not  justify  himself 
for  entering  the  enclosed  land  of  another  and 
removing  fences  without  averring  and  proving 
that  be  gave  the  occupant  of  the  land  60  days 
notice  in  writing  to  remove  the  fence.  Rvdm  T. 
GrimBOod,  80-864,  '68 

21979.  The  court  has  no  anthortty  to  fln4 
a  justiScatlon  of  the  acts  of  trespass  when  the 
general  issue  only  la  pleaded,  as  that  the  defend- 


43,  '71.    Or  that  vnejoats  in  quo  was  a  highway. 
Wood  V.  ManneU,  3  Blf.  125.  'h. 
S1980.  AJnstiflcattonpleadedbTtwo  joiat- 

ly,  if  bad  as  to  one  is  bad  as  to  botn.  Poutk  v. 
Slocum,  3  Blf.  421,  '34. 

21981.  Officer  In  V.  S.  service.  Arrest. 

Where  a  felony  (as  the  firing  upon  an  officer 
from  ambush)  had  been  committeil  in  the  pres> 
ence  of  an  officer  in  the  service  of  the  U.  S.,  and 
that  officer  was  authorized  by  an  order  from  his 
BuperioK  to  arrest  any  one  interfering  with  the 
exercise  of  his  authority,  and  to  take  such  per- 
son before  the  nearCHt  military  authority,  and 
such  oihcer,  simply  intending  in  good  faith  to 
obey  iiis  orders,  did  arrest  one  Biinposed  by  him 
to  have  committed  the  felony  (the  firing),  and 
he  had  reasonable  ground  for  such  belief,  such 
otficer  will  be  held  not  liable  in  a  civil  action 
for  the  arrest.'  Teagarden  v.  Graham,  31-422,  '69. 

21983.  An  offleer  pleading  a  Justification, 
under  a  writ,  must  exhibit  the  original  or  a 
copv  of  the  writ.    Bridges  v.  Lttyrmn,  81-384,  '69. 

31988.  Pleading.  In  an  action  for  tres- 
pass to  realty,  where  justification  is  pleaded  un- 
der a  deed  ^conveyance,  it  must  be  shown  that 
the  deed  was  executed  before  the  alleged  tres- 
pass.   Moore  v.  droge,  48-30,  73. 

21984.  Pleading  a  jasttfleatton.  Itwillnot 
be  a  sufficient  answer  to  plead  that  the  defend- 
ant "wrote  the  article  because  it  is  true,"  or 
tliat  "so  far  as  the  plaintitl'  is  concerned,  it  is  a 
true  and  lawful  publication."  In  orderto  make 
it  a  good  justificiition,  the  defendant  must  spe- 
cifically point  out  tlie  acts  of  which  plaintiff 
wns  guilty,  in  order  that  the  court  may  see 
whether  the  defendant  was  justified  in  what  he 
published.  IkArmond  v.  Amuirony,  87-35,  71 ; 
Johruoa  v.  Sebbins,*&-3M,  '54. 

21985.  The  averment  "that  the  publication 
was  true'*  in  an  answer  good  as  a  general  denial 
is  surplusage,  and  may  bestruck  out  on  motion. 
Johnson  V.  ^'(efcii'ut,  supm. 

31980.  Jastiflcatlon«  when  pleaded,  must 
identifythe  acts  iustifie<l  with  those  complained 
of.  Wheekr  v.  Me-8hincj-(,o-tiie-8ia,  80-402,  '68; 
Qullimore  v.  Ammerman,  89-323,  '72. 

21987.  A  constable,  acting  under  a  warrant 
to  distrain  plaintiff's  goods  for  rent  due  plain- 
tiff's landlord,  is  justified  independent  of  the 
landlord's  claim.  Mairis  v.  McFaddin,  2  Blf. 
71,  '27. 

21988.  Treasurer  of  a  county  is  Jnsllfled 

in  holding  property  seized  in  the  legal  collection 
of  taxes  by  the  tax  duplicate  legal  on  its  face. 
It  ia  not  necessary  for  him  to  show  a  legal  as- 
sessment for  taxes.  Eating  v.  £o6eAon,  1 5-26, 
'60;  Hanard  v.  Hmcoek,  39-172,  72;  Nolandv. 
Buiihy,  28-154,  '67. 

31989.  Jnstiflcntion  by  the  sheriff  for  an 
arrest  and  imprisonment,  by  virtue  of  a  capias 
ad,  respondendum,  need  not  aver  that  an  affidavit 
had  been  filed  before  the  writ  issued.  If  the  re- 
turn day  was  past,  a  return  must  be  averred. 
CaldieeU  v.  Kenworthy,  81-238,  '69;  Davit  v.  BvA, 
4  Blf.  330,  '37. 

31990.  Alitor,  concerning  the  party  or  the 
justice  who  caused  the  writ  to  be  issued.  Davit 
V.  Bugh,  supra. 

21991.  A  return  must  be  shown  or  a  suffi- 
cient reason  for  not  doing  so.  May  v.  Sly,  5  Blf. 
206,  '39.  (AUeraoR  t.  I&e,  2  Blf.  127,  '28,  con- 
tra.) 


is  no  jutitiiication  for  injuring  it;  nor  a  license 
from  an  adjoining  owner  through  whose  land  the 
drain  also  runs.  O.  &  M.  R.  Co.  v.  Hemberaer, 
43-462,  73. 

21993.  A  violator  of  the  law  is  not  justified 
by  the  conduct  of  detectives.  Sater  v.  /Sa/e, 
49-007,  '75. 

21994.  A  ministerial  officer  can  not  justify 
his  acts  under  an  unconstitutional  law.  Sum- 
ner  v.  Beelei;  50-341,  75. 

21995.  The  orders  of  a  mperior  officer  U^ 
an  inferior,  to  do  an  illegal  act,  may  not  be  a 
protection.    S!:een  v.  Monkeimer,tl-l,  '63. 

31991).  B}'  officer.  Suit  to  recover  personal 
property.  The  defendants  answered  that  they 
had  taken  the  property  by  virtue  of  certain  fee- 
bills  directed  to  one  ot  them  as  slierill'  of  Foun- 
tain county.  Reply  in  denial.  Held;  that  the 
writs  and  returns,  if  they  had  been  returned^ 
siiould  have  been  given  in  evidence ;  and  if  they^ 
had  not  been  returned,  proof  was  necessary  to 
show  that  the  property  was  taken  by  virtue  of 
such  writs.    Glascock  v.  Nave,  15-457, '60. 

31907.  Deputy  provost  marshal  was  ordered 
by  his  superior  officer  to  arrest  and  punish  per- 
sons, not  connected  with  the  army,  for  retaitinK 
liquor,  at  their  usual  places  of  business,  to  sof 
diers.  H^;  such  order  was  ill^al,  and  could 
not  jirotect  such  officer  in  an  action  for  false 
imprifionment.    Griffin  v.  WiicoT,  21-370,  '63. 

^1998.  Written  opinion  of  the  attorney- 
general  of  the  state  will  not  justify  an  act  of 
an  officer,  in  receiving  and  retaining  certain 
fees,  if  the  same  are  illegal.  The  officer  is  not 
bound  by  the  opinion,  and  he  can  not  plead  the 
same  in  justification.    Dodd  v.  Slaie,  18-66,  '62. 


KIDXAPPING. 

31999.  Indictment  for  kidnapping  is  suffi- 
cient, if  in  language  of  the  statute,  without  al- 
leging that  the  person  taken  was  free,  or  that  he 
was  taken  feloniously  against  his  will.  SUttey. 
MeBoberU,  4  Blf.  178,  '36. 


KmSHIP. 

22000.  Relationship  by  affinity  ceases  with 
the  dissolution  of  the  marriage  creating  it,  by 
death  or  otherwise,  except  as  to  children.  Trout 
V.  Draeukom,  67-670,  '77. 


KOKOBIO. 

33001.  The  curative  act  of  March  8,  *75, 

in  regard  to  legalizing  all  official  acts  of  the  com- 
mon council  of  Kokomo,  done  under  ordinance 
and  resolutions,  does  not  apply  to  the  case  wherein 
said  city  was  defendant,  and  the  state,  on  rela- 
tion, was  plaintiff,  in  mandatory  proceedingH  to 
compel  said  city  to  issue  certain  bond-s  to  the 
relator.   Jtfayor,  eic.,  Kokomo,  v.  Stale,  57-152,  77. 


KOSCIUSKO  CIKCVIX 
COURT. 

23003.  When  terms  are  held.  See  AumtaUne 
V.  Rigdon,  48-265,  '74. 
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